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ONTARIO CASE LAW.
NAME.

tieo Company, l.—Misnomer.

NATURALIZATION.
See Constitutional Law, II. 20—Parlia

ment, 1. 12 (c;.

NAVIGABLE WATERS.
«S've Constitutional Law, ll. 21—Water 

and Watercourses, XI.

NAVIGATION, HARBOURS. AND 
FISHERIES.

Str Constitutional Law, II. ill.

NAVY.
See Army, Navy, and Militia.

NE EXEAT PROVINCIA
See Arrest, 111.

NEGLECTING TO PROVIDE FOR 
FAMILY.

,S'<< Chiminal Law, IX. 37.

NEGLIGENCE.
I. Generally, 4750.

II. Abatement of Action, 4751.

III. Contributory Negligence. 4752.

IV. Damages,
1. Actions by Representatives of I‘c\ -

so ms Killed by Negligence, 4750.
2. Other C’o»es, 4757.

Vol. III. D—150—1

V. Death by Negligence — Actions by 
Hepbesentatives, 4759.

VI. In Care and Construction of Build- 
ixuis, 4700.

VII. In Driving Horses, 4702.

VIII. Of Particular Persons or Corpora
tions, 4703.

IX. Persons Entitled to Sue, 4770.

X. Pleading, 4772.

XI. Proof of Negligence, 4774.

XII. Proximate Cause of Injury, 4782. 

XIII. Miscellaneous Cases, 4784.

I. Generally.

Cause of Action— Contravention of ('anal 
j Regulations.]—Tlie declaration set out cer- 
| lain regulations for the proper use of the 

Welland canal, and alleged that defendant’s 
vessel wrongfully, and in violation of the 
regulations, endeavoured to enter the lock, 
whereby it was driven against the plaintiffs’ 

i boat, which was forced against the side of 
the lock and injured:—Held, had, for the 
contravention of the regulations formed no 
cause of action, ami no negligence on defend
ant's part was alleged. Jacques v. Nicholl, 25 
V. C. It. 402.

Imperial Statute—Protection from lia
bility.]—The statute 14 Geo. III. c. 78, s. 80, 
which is an extension of 0 Anne c. 31, ss. 0, 
7. is in force in the Province of Ontario as 
part of the law of England, introduced by 
the Constitutional Act, 31 Geo. III. c. 31, 
hut has no application to protect a party from 
legal liability as a consequence of negligence. 
Canada Southern R. IV. Co. v. Phelps, 14 S. 
( '. It. 132.

Joint Duty—Non-performance,]—Semble, 
that when the tort alleged is the non-iier- 
formance of a joint duty, if that joint duty 
he not. proved the plaintiff must fail in toto. 
Woods v. Municipality of Wentworth and 
Corporation of Hamilton, 0 C. P. 101.

Lawful Act—Consequences.]—Where the 
unavoidable consequence of a lawful act done 
by a person on his own land (such ns the erec
tion of n mill dam) is to injure his neighbour.
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tin notion lins for such injury : but nut if such 
net per so would not be necessarily or pro- 
bnbly injurious, but Incomes so from a cause 
not under the control of either party. Negli
gence must then be proved to render n defend
ant liable. Peters v. Devinneg, ti C. I*. 3S'.I.

■-------- - Statute Permit tint/ — Consequences
of. 1—In an notion for dnmages caused by 
overflownge. it appeared that the defendants' 
boom in a river broke by reason of the heavy 
floods, whereupon they constructed another 
boom lower down near to a certain bridge, 
which nlso broke, ami the logs became massed 
against the bridge, which the jury found, with 
the excess of rain, caused ilie injury com
plained of. They did not find negligence on 
the pnrt of the defendants, but that they were 
guilty of a wrongful act in throwing the boom 
across the river:—Held, that the defendants 
were entitled to judgment. The use of the 
boom being lawful by It. S. O. 1887 c. 121. s. 
fi. nnd no negligence in its construction being 
pretended, it was impossible to say that what 
was thus expressly legalized, could be made 
the ground of an action of tort. Langttaff v. 
McRae, 22 O. It. 78.

Time of Negligent Act Setting out 
Fire.]—In the month of August the defend
ant set out fire on his own land for the pur
pose of clearing it. This fire continued to 
burn till Octolier, when, in consequence of a 
very high wind, sparks were carried to the 
plaintiff’s land, and set fire to some ties and 
posts stored thereon :—Held, that the ques
tion of the defendant's liability for negligence 
should be determined having regard to the 
circumstances existing in October, and not 
to those existing in August. Bcuton v. 
Springer, 24 A. It. 2! 17.

II. Abatement of Action.

Revivor—Suggestion of Death. 1—Action 
against a conductor of a railway train 
for injuries received in attempting to board 
a train, and alleged to he caused by the 
negligence of the conductor in not bring
ing the train to a stand still. There was 
a nonsuit, which was set aside and a 
new trial ordered. Between the verdict 
and the judgment ordering a new trial, the 
plaintiff died, and a suggestion of his death 
■ a b entered on the record : -Held, that under 
l ord < iimphcll's Act. or ill....... vivaient sta
tute in New Brunswick (C. S. X. It. c. 8'»), 
an entirely new cause of action arose on the 
death, and the original action was entirely 
gone, and could not be revived. There being 
no cause before the supreme court, the appeal 
was quashed without costs. White v. Parker, 
Hi ». C. 11. 000.

An action for injury to the person now 
survives to the executor of the plaintiff, who 
can. in case of his death pendente lite, on 
entering a suggestion of the death, and ob
taining an order of revivor, continue the ac
tion. Mason v. To ten of Peterborough, 20 A. 
It. 083.

ill. Cox Till III "TOBY XEfil.IOENCE.

Absence of Ordinary Care — Findings 
><f Jury.] - Action against defendants as 
owners of a macadamized road, which it was 
alleged they allowed to get out of repair at 
its point of intersection with another road, 
whereby the plaintiff was thrown out of his 
waggon, and broke his leg. tV<\ It appeared 
that the plaintiff was driving a high load of 
empty barrels, in a rack unfastened to the 
waggon, and that on coming to this spot, 
where the road was lower on one side than 
the other by IS incites, so ns to carry on the 
incline of a cross road, and which had deeper 
ruts on the lower side than on the higher, the 
plaintiff got on the high side of the load to 
steady it : the load upset, and the plaintiff was 
thrown down and broke his leg. The jury, 
in answer to the questions submitted, found : 
(3) that it was not prudent for the plaintiff 
to have driven over the spot in question on 
the top of the load : (41 that the plaintiff, 
sitting as he did. contributed to the cause of 
the accident : (5i that it was imprudent not 
to fasten the rack, and the omission to do so 
contributed to the accident :—Held, that the 
answers to the third and fourth questions, 
though shewing some negligence on the plain
tiff’s part, did not amount to a finding of con
tributory negligence, so as to prevent his re
covery : but that the answer to the fifth ques
tion was a finding of contributory negligence, 
which would liar the action. Itradley v. 
Itroten, 32 V. C. It. 4<i3.

---------  ir<Jrni«0.1—In an action for negli
gence against the owners of a steamboat, for 
injuries sustained by the plaintiff in conse
quence of one of the fenders having broken 
loose from the steamboat while leaving a 
wharf, and striking nnd injuring the plaintiff, 
who was standing on the wharf, where it op
tion red that the plaintiff had received warning 
to stand clear of the fenders, and that a per
son with ordinary core might have escaped, 
the court set aside a verdict for plaintiff, and 
granted a new trial on payment of rost< 
Grieve v. Ontario Steamboat Co., 4 C. P. 387.

Accident Assurance Company — Lia
bility of.1 See Xcill v. Trai l Hers' In». Co., 
31 C. P. .101. 7 A. It. r.70, 12 S. C. It. 55.

Collision — It ridge.] — The persons in 
charge of a vessel are bound when approaching 
at night a drawbridge, lawfully erected, to 
keep the vessel under complete control, and 
are not entitled to assume that the draw of 
the bridge is open or will lie opened in time 
to let the vessel through. Therefore, if a. ves
sel is allowed to approach so close to the 
bridge that, collision with it cannot be avoid
ed when the draw is found to lie closed, dam
ages are not recoverable from the bridge 
owners. G il mou r v. Pug of Quinte Bridge 
Co.. 20 A. It. 281.

Drunkenness. 1 —When a waggon is left 
standing in the highway, the owner cannot 
defend himself by shewing that the person in
jured thereby was drunk. Ridley v. Lamb, 
10 V. C. It. 354.

After the commencement of an action for 
injury occasioned by negligence and improper 
conduct of defendant in the management of a 
vessel, defendant died:—Held, that the ac
tion could not be revived against bis exe
cutor. Cameron v. Milloy, 22 C. P. 331.

: i ---------Jury — Perverse Verdict — New
Trial.]—In an action against a railway com
pany for killing the plaintiff’s horses by col
lision at a crossing, the weight of evidence 
went strongly to shew that the plaintiff was 

i intoxicated, and the accident caused by his
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own negligence 11ml I mil driving. The jury, 
however, loimd in his fitvonr. The Judge 
"ho tried the ease lieitig dissatisfied with 
the verdict, mid there being reason to believe 
that it arose from mistaken sympathy on the 
part of the jury for a poor man as against a 
railway company, the court granted a new 
trial with costs to abide the event. 1 IcGuni- 
!i"l v. Grand Trunk It. IV. Co., V. <'. It. 
104.

Entry on Dangerous Premises - - In
fant—Pleading.]—Declaration by the plain
tiff. as administratrix of J. M .'that defend
ant was possessed of a certain lot on the 
highway, on which there was a cellar, which 
he negligently and wrongfully suffered to re
main open, whereby said J. >1., being an in
fant under twelve years, and owing to his 
youth incapable of exercising ami not respon
sible for the want of ordinary care and cau
tion. and ignorant of the risk", went upon the 
beams across said cellar, fell in, and was 
killed. Plea, that the said J. >1. improperly 
and unlawfully went upon said premises, and 
by his own unlawful conduct and negligence, 
and not through any default of defendant, 
slipped and fell in:—Held, on demurrer t«« 
the plea, declaration good, shewing sufficiently 
that the cellar was upon the highway: plea 
bad, as not denying the youth of J. M.. or its 
alleged effect. McIntyre v. Buchanan. 11 U. 
V. 11. 581.

^---------  Reversal of Finding—Damages.]—
The part of defendants’ office devoted to the 
public was some sixteen and a half feet long 
from south to north, the entrance door being 
at the south, and the width was five feet seven 
inches. About four feet nine inches from the 
south, and on the east wall, was a desk or 
counter for writing messages, seven feet six- 
inches long, and one foot seven inches wide. 
About five inches north of the counter, and in 
the centre of the apartment, there was a trap 
door leading to the cellar about two feet nine 
inches square, (hi the west side of the apart- 
ment was a partition about six feet high, sep
arating the public office from the operator's 
department, the entrance to which was at 
the north end of tin- partition. In this parti
tion there was an opening with a desk in it, 
where also messages were written and de
livered to the operator. I>. came in quickly 
to send a message, spoke to the operator at 
this opening, and then went behind the counter 
as if to go into the operator's room, when, the 
I rap door being open, lie fell through into the 
cellar, and received injuries of which he died. 
There was evidence given to shew that de
ceased said it was his own fault, and that lie 
ought not to have been where he was; that 
the office was a very light one. and that there 
vas no difficulty in seeing the trap: but it 
also appeared that other persons on other oc
casions had nearly fallen into it. The Judge, 
who tried the case without a jury, and viewed 
the premises, found that the deceased was 
guilty of contributory negligence, which pre- 
1 iml'il the plaintiff, bis administratrix, from 
recovering :—Held, that defendants were 
liable; that the evidence of the open trap door 
in the part appropriated to the public was 
negligence for which defendants were charge
able: and that there was no evidence of con
tributory negligence on the part of the de
ceased.^ Dnuxy v. Montreal Telegraph Co., 42

On appeal the court, without deciding that 
it would have disturbed the finding at the

trial, held that no sufficient reason was shewn 
fur reversing the decision below, which was 
the immediate subject of the appeal; hut held, 
also, that tin- court should have assessed the 
damages, anil entered the verdict which, in its 
opinion, should have been entered at the trial ; 
and they accordingly assessed the damages, 
and varied the rule by directing a verdict to 
be^entcred for the amount. >S. t'., 3 A. It.

Evidence Onus—Jury.] — In an action to 
recover damages for negligence, tried with a 
jury, where contributory negligence is set up 
us a defence, the onus of proof of the two 
issues is respectively upon the plaintiff and 
the defendant, and though the Judge may rule 
negatively that there is no evidence to "go to 
the jury on either issue, he cannot declare af
firmatively that either is proved. The ques
tion of proof is for the jury. Weir v. Can
adian Pacific K. W. Co., 1(1 A. It. 100, was a 
non-jury case, and laid down no rule for the 
disposition of a case tried with a jury. Mor
row v. Canudiun Pacific It. IV. Co., 21 A. It. 
14!).

---------  Findings of Jury.]—On the trial of
an action against a street railway company 
for <lamages in consequence of iiijuries re
ceived through the negligence of the com
pany's servants, the jury answered four ques
tions in a way that would justify u verdict 
for the plaintiff. To the fifth question, 
“ Could itowan by the exercise of reasonable 
care and diligence have avoided the accidentV" 
the answer was. “ We believe that it could 
have been possible:"—Held, that this answer 
did not amount to a finding of negligence on 
the part of the plaintiff as a proximate cause 
of the accident which would disentitle him to 
a verdict. Meld, further, that, as the other 
findings established negligence in the defend
ants which caused the accident, which amount
ed to a denial of contributory negligence, as 
there was no evidence of negligence on plain
tiff's part in the record, and as the court had 
before it all the materials for finally deter
mining the questions in dispute, a new trial 
was not necessary. Itoiran v. Toronto II. IV. 
Co., 20 S. C. It. 717.

--------- Machinery — Knoirledgc—Careless
ness.]—In an action for damagis by an em
ployee for injuries sustained while operating 
an embossing and stamping press, it appeared 
that when the accident causing the injury 
occurred, the whole of the employee's hand 
was under the press, which was unnecessary, 
ns only the hand as far as the second knuckle 
needed to he inserted for the purpose of the 
operation in which he was engaged. It was 
alleged that the press was working at undue 
speed, but it was proved that the speed had 
been increased to such extent at the instance 
of the employee himself, who was a skilled 
workman:—Held, that the injury occurred by 
a mere accident not due to any negligence of 
the employer, but solely to tiie heedlessness 
and thoughtlessness of the injured man him
self. and the employer was not liable. Bur- 
land v. Lee, 28 8. C. It. J48.

Infant.]—Semble, that the doctrine of con
tributory negligence is not applicable to a 
child of tender years. Gardner v. Grace, 1 
F. & F. 35!). approved of. Songster v. T. 
Baton Co., 25 O. It. 78. Sec »S\ 21 A.
It. U24, 24 S. C. It. 708.
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The doctrine of contributory negligence does 
not imply to a n in faut of tender ngo. Gardner 
v. tinice, 1 I'. & V. 359, followed. Mnnit 
v. lh penstal, 25 8. C. It. 150.

Knowledge. | Knowledge is not per se 
contributory negligence, Gordon v. Clip ol 
Belleville, 15 U. It. 20.

Negligence of Driver of Carriage —
Injury to Occupant.]—The doctrine that the 
occupant of a carriage is not identified us to 
negligence with the driver applies only where 
the occupant is a mere passenger having no 
control over the management of the carriage. 
Where, therefore, the hirer of a carriage al
lows one of his friends to drive and an acci
dent results from the latter’s negligence, the 
former cannot recover. Blood v. Village oj 
London li re#, 23 A. it. 530.

Nonsuit—f ndisputed Facts—Inference.] 
—In actions for negligence the power of the 
Judge to nonsuit on the ground of contribu
tory negligence is restricted to vases where it 
is plain and indisputable that the injury of 
which the plaintiff complains would not have 
occurred hut for his own want of proper care. 
Where the facts, or the proper inference from 
the facts, are in dispute, the case must go to 
tlie jury. And where the defendants negli
gent lv left a hole in the floor of a room un
guarded, and the plaintiff, going into the room, 
saw the danger and at first avoided it. but, on 
turning to go out again, lost sight ot it, 
stepped into the hole, and was injured : 
Held, these facts being undisputed, that it was 
properly left to the jury to say whether she 
was negligent or not. Seriver v. Lowe, U.
It. 200.

Submitting Questions of Contribu
tory Negligence to Jury. I—Sc.* lien nett 
v. IIrand Trunk It. IV. Co., 7 A. It. 4*0; Mow 
v Ton usings of hi'iff nnd Albion, S A. It. ‘2 IS; 
//,/.,<7r v. Northern It. U\ Co., 4 <>. It. 201: 
lllin-kmore v. Toronto Street It. II . Co.. 38 
V. C. It. 172; Devlin v. Itnin, 11 C. V. 523 ; 
II mnph rcii v. Wait, 22 C. V. 580; Township 
of Stafford v. Hell, V» A. It. 273 ; HI is* 
v. Hoeckh, 8 O. it. 451 : Miller v. Held, 
10 o. It. 410; Copeland v. I Mage of Blen
heim, 0 O. It. 10: Town of Cortland v. 
Griffiths, 11 S. C. It. 333 ; City of St. John 
v. Macdonald. 14 S. C. It. 1; Collet v. 1 o- 
ronto Street It. IV. Co.. 15 A. It. 3441 : Doan 
v. Michigan Central It. IV. f’o„ 17 A. It. 481 ; 
Lawson v. \llistnn, 10 O. It. 055 ; Muhins v. 
Diggott. 20 S. <\ it. 188; George Matthews Co. 
v. Bouchard, 28 S. C. It. 580; Clark v. Grand 
Trunk It. IV. Co.. 20 V. C. It. 130 ; MeShane 
v. Toronto, Hamilton, and Buffalo H. IV. Co., 
31 O. It. ISj. \

Trespasser — Warning—Imprudence.] — 
A cow-boy aboard a ship on the eve of de
parture from the port of Montreal was in
jured by the falling of a derrick then in use 
which had been insecurely fastened, lie was 
not at the time engaged in the performance of 
any duty, and, although lie had been warned 
to “stand from under,” he had not moved 
away from the dangerous position lie was oc
cupying :—Held, that the boy’s imprudence 
was not merely contributory negligence, but 
constituted the principal and immediate cause 
of the accident, and that, under the circum
stances, neither the master nor the owners of 
the ship could be held responsible for damages 
on account of the injuries he received. Hub
erts v. Hawkins, 29 S. C. It. 218.

Volunteer — Common Baull—Division of 
Damages.]—1*. was proprietor of certain lum
ber mills and a bridge leading to them across 
the river ltatiscan. The bridge I icing threat
ened with destruction by the spring floods, 
the mill foreman called for volunteers to at
tempt to save it by undertaking manifestly
dangerous work i loading one of the piers
with stone. WLae the work was in progress 
the bridge was carried away by the force of 
the waters and one of the volunteers was 
drowned. In an action by the widow for dam
ages :—Held, that the maxim " volenti non 
lit injuria ” did not apply, as the case was 
one in which both the mill owner and deceased 
were to blame, and that, lieing a case of com
mon fault, the damages should be divided ac
cording to the jurisprudence of the Province 
of Quebec. Brice v. Hop, 29 8. C. R. 494.

IV. Damages.

| 1. Actions bg Heprcscntatives of Hersons 
Killed by Kegligcnce.

Loss of Services Hare of Children.] —
1 I [eld. affirming the decision in 11 A. It. 1, 

which reversed the decision in 1 O. it. 545,
1 that, although on the death of a wife, caused 
I by negligence of a railway company, the hus- 
1 hand cannot recover damages of a sentimental 
| character, yet the loss of household services 

accustomed to lie is>rformed by his wife, which 
would have to lie replaced by hired services,

! is a substantial loss for which damages may 
lie recovered, as is also the loss to the children 
of the care and moral training of their mother. 
st. Lawrence and Ottawa It. IV. Co. v. Lett, 
16 s. O. i:. 422.

Quantum of Damages. |—In actions un- 
1 «1er 1U \ 11 Viet. c. <i (<’. S. <’. c. 781 the 

court will interfere if the damages are clearly 
; excessivb ; but it was held, under the circum

stances of this case, that £3,000 was not cx- 
1 orbitant for the widow and three cliihlren of 

deceased. Semble, that the mother in this 
case eouhl have no claim. Secord v. Great 
Western H. IV. Co., 15 U. C. R. 031.

New trial granted, where the jury gave 
£5.000, to lie distributed £500 to the widow, 
and the rest iu unequal sums among five in
fant cliihlren, the deceased having been a 

! blacksmith, 35 years of age, the patentee of an 
! invention for an improved plough, and of 

careful, industrious habits, &c. Morlcp v. 
Great Western H. IV. Co., 10 U. C. R. 504.

Right to Deduct Insurance Moneys.]
I —The deceased had effected a policy of in

surance on his life, which was in force at the 
time of his death. At the trial the jury was 
directed to deduct the amount of the policy 

: from the verdict, which amount was after- 
1 wards added by a divisional court (8 O. It.

001). An appeal, the court being equally di- 
! vided in opinion on this branch of the case, 
I was dismissed with costs. Hicks v. Newport, 

..Vi.. R. w. Co., I B. «A s. 403 n„ commented 
' on. Beckett v. Grand Trunk H. IV. Co., 13 

A. It. 174, 10 S. C. It. 713.
The right conferred by Lord Campbell's 

| Ai t. adopted by It. 8. O. 1887 c. 135, ss. 2 and 
i 3. to recover damages in respect of death occa- 
I sioned by wrongful act, neglect or default, is
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restricted to tho actual pecuniary loss sus- ' 
rained by tlie plaintiff. Where the widow of 
deceased is plaintiff, and her husband had made 
provision for her by a policy on his own life 
in her favour, the amount of such policy is 
not to he deducted from the amount of dam
ages previously assessed irrespective of such 
consideration. She is benefited only by the 
accelerated receipt of the amount of the policy, 
and that benefit, lieing represented by the in
terest of the money during the |>eriod of ac
celeration. may be compensated by deducting 
future premiums from the estimated future 
earnings of the deceased. Ilicks v. Newport, 
«Ve.. K. W. (V».. 4 H. & S. 411.“» n.. approved. 
Judgment in 15 A. It. 477 affirmed. Grand 
Trunk R. H". Co. of Canada v. dinning*, 13 ! 
App. Cas. 800.

Solatium for Bereavement. | — In an j
action for damages brought for the death of | 
a person by the consort and relations under j 
art. 105<i. C. ('., which is a re-enactment ami 1 
reproduction of ('. S. L. C. c. 78, damages j 
by way of solatium for the bereavement 
suffered canot be recovered. Canadian Fa ci ft 0 | 
It. IV. Co. v. Robinson, 14 S. C. It. 105.

Sn gost V.

2. Other Cases.

Assessment by Court of Appeal. | —
See lining v. Montreal Telegraph Co., 4- IT.
< It. 577.

Division of Damages t'ommon Fault— 
Quebec /.«it'.]—See Frier, v. Hoy, 20 S. C. It. 
404.

Inappreciable Effect of Negligence —
Finding* of Jury—Mew Trial.}—See Kerry 
v. F.nylund, fl808] A. C. 742.

Measure of Damages — Carriers—De
li eery of Good*—Full in Market Frier.}—See 
Monteith v. Merchants Despatch Co., 1 O. It. 
47. 0 A. It. 282.

--------  Carriers—Freight.]—The plaintiffs
had undertaken to carry a cargo of stone in 
their schooner from C. to I’., and had got ns 
far ns K., where she was injured by the negli
gence of defendants’ servants in towing her. 
The stone was forwarded by defendants to I1, 
in an action brought by the plaintiffs for the 
injury :—Held, that they could not recover ns 
damages any part of the freight, for they 
might adopt defendants’ act, and recover the 
whole from the consignees. Stevenson v. Cal
vin. 25 U. C. It. 102.

—;-----  Collision—Injury to Vessel—Repair
- Wages—-Hire of Substitute.]—in an action 
fur injury to plaintiff’s vessel caused by col
lision with defendants’ steamboat : — Held, 
that the plaintiff was entitled to recover the 
cost of repairing his vessel, and for the per
manent injury done to her, and the wages of 
his crew necessarily kept over during the re
pairs; hut not the sum expended in the 
hire of another vessel to take her place, or 
the profits which he would have earned by her 
employment. Semble, that in an action of 
trover for a vessel, the profits lost may

be recovered. Brown v. Beatty, 35 V. C. It. 
32b.

-------- Harbour Company—Loss of Vessel—•
Attempts to Rescue. |—In un action against a 
harbour company, charging that it was their 
duly to keep a sufficient light upon the end 
of one of their piers, as they had been in the 
habit of doing, to enable vessels to enter with 
safety, and that they had wrongfully removed 
such light without giving sufficient public no
tice, by reason of which the plaintiff’s vessel 
while endeavouring to enter the said harbour 
had been lost :—Held, that in addition to the 
value of his vessel the plaintiff was entitled 
to recover a further sum expended by him iu 
good faith, and with a reasonable expectation 
of success, in attempting to raise the vessel 
for the purpose of repairing her. Swieneg 
v. Fort But well Harbour Co., 17 (J. V. 574.

Quantum of Damages-Registrar of 
Du d*— Mortyagi. | A registrar, being applied 
to by the plaintiff for a certificate of the 
registries on a lot. gave one in which he omit
ted to mention a mortgage for 8IMH) prior to 
that which the plaintiff purchased, supposing 
it from the certificate to be a first incum
brance. The first mortgagee obtained a de
cree for sale, and the plaintiff purchased the 
land at less than would satisfy the two mort- 

I gages, but he soon afterwards sold at a con
siderable advance, so that in the end lie would 
receive all that he paid for his mortgage. In 
an action against the registrar for this omis
sion in his certificate, the jury gave $500 

I damages :—Held, that the damages were mode- 
I rate, the plaintiff having in fact sustained 
! loss to the full amount of the first mortgage. 

Herrieen w. Braga, SO V. c. R. 824.

Right to Deduct Insurance Moneys. |
—In an action by plaintiff to recover damages 
for the destruction of his dwelling house and 

I a quantity of chattel property caused by 
! sparks emitted from defendant’s steam tug 
I through defendant’s negligence ;—Held, that 
1 the defendant was not entitled to deduct from 
j the amount of damages found to have been 

sustained by the plaintiff, an amount paid to 
the plaintiff by an insurance company under 

I an insurance on the property. Brown v. Mc
Rae, 17 O. It. 712.

Set-off of Damages —• Action on Con
tract.]— In an action by the plaintiff, an 
architect, on the common counts, for ser
vices in preparing plans and superintending 
the erection of a house for defendant :—Held, 
that the defendant was entitled to deduct from 
the amount which the plaintiff could other
wise claim any loss which defendant had sus
tained through the plaintiff's negligence, in 
certifying too much for contractors who after
wards failed, in consequence of which defend
ant was compelled to have the work done by 
others at a much higher price. Irving v. 
Morrison, 27 C. P. 242.

•S'ce Badgley v. Dickson, 13 A. R. 404, post 
VIII.

Vindictive Damages - lotion against 
Landlord for Accident Occasioned by Negli
gence of Fersons in Charge of an Elevator.]— 
See Stephens v. Chaussé, 15 S. C. R. 370.

See Collins Bay Rafting and Forwarding 
Co. v. Koine. 20 S. C. It. 247 : Hesse v. St. 
John R. IV. Co., 30 8. C. R. 218.
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V. Death by NEfiLir.EXci: Actions by Rkp-
HEBENTATIVF.S.

Right to Recover—of Illegitimate 
Hon.]- Tlie plaintiff. n* administratrix. sued 
the defendants, under 4 1 Viet. c. 22. s. 7 l*M, 
for ill** .Innli <•!' her illicitimaio son. n brakes
man mi tlif defendants' mil way. who wan 
killed I-y being rallied against a bridge not 
of tli.' height required h.v that Aft. while on 
one of their trains passing underneath it. 
The bridge belonged to another railway com
pany, which had the right to cross the de
fendants' line in that way. and though the 
time allowed by the statute for raising the 
bridge had expired, they had not done so. ’I he 
jury found that the defendants had been 
guilty of negligence in not raising, or procur
ing to lie raised, tlie bridge : -Held, that, as 
the Act was intended to give no greater right 
to recover than Lord <"ampIs-lT's Act. the 
plaintiff's relationship to tin* deceased was not 
such as to give her a right to recover. U ti
son v. Midland II. IV. Co., 2 O. It. Vsi8.

-------- Loss of Suit.]—The plaintiff's soil,
who had just come of age, was killed by ac
cident in the defendant's machine shop, where 
lie had been temporarily employed. For about 
two years previously In* had. while attending 
school, worked on his father's farm, as farm
ers' sons usually do. without wages, and it 
was intended that In* should study medicine, 
at an expense to his father ol about îp 1 .*bh 
the course lasting three or four years, and in 
the vacations, while so engaged in acquiring 
his intended profession, it was exiiected that 
lie would work at home as usual. In an ac
tion by his father as administrator to recover 
damages for the death of his soil :—Held, that 
lie could have no reasonable expectation of 
pecuniary or material benefit from the son's 
life, and a nonsuit was ordered to be entered. 
Mutton v. Bertram, 18 O. It. 1.

--------  person Beneficially Entitled.]—An
action for damages by reason of the death of 
a person - an In- maintained under It. S. O. 
1887 e. l.'iô, s. 7. bv the person beneficially 
entitled, though brought within six calendar 
months from the death, unless there be at 
the time an executor or administrator of the 
deceased. La my at an v. Township of (Jains- 
borough, 17 O. It. 1141.

--------  Quebec Code—Lard Campbell'» .le/
—Master and Servant ■—■ Contract — Exon
eration—Crown.\ Article 1 ilôt I, (', C. em
bodies the action previously given by a statute 
of the Province of Canada re-enacting Lord 
Campbell's Act. ltobinson v. Canadian Pacific 
It. \V. Co.. 11892] A. C. 4SI. distinguished. 
A workman may so contract with his employer 
as to exonerate the latter from liability for 
negligence, and such renunciation would he 
an answer to an action under Lord Camp
bell's Ad. < iritliths v. Far I Dudley, tl <.». It. 
D, .'*.”7. followed. In s. ."<• of tile Government 
ltailways Act. It. S. C. c. 3*. providing that 
“ Her Majesty shall not lie relieved from 
liability by any notice, condition, or decla
ration in the event of any damage arising 
from any negligence, omission, or default of 
any officer, employee, or servant of the minis
ter,” the words " notice, condition, or decla
ration ” do not include a contract or agree
ment by which an employee has renounced 
his right to claim damages from the Crown 
for injury from negligence of his fellow ser- 
v mts. Grand Trunk H. \V. Co v. Vogel,

Il S. C. II. «12. disapproved. An employee 
mii the Intercolonial lia il way became a mem- 
lver of the intercolonial Railway Relief ami 
Assurance Association, to the funds of which 
the government contributed annually .$«.<* to. 
In consequence of such contribution a rule 
of the association provided that the mendiera 
renounced all claims against the Crown 
arising from injury or death in the course of 
their employment. The employee having been 
killed in discharge of his duty by negligence 
of a fellow-servant:—Held, reversing the 
judgment in (1 Ex. C. R. 27ti, that the rule 
of the association was an answer to an ac
tion by his widow under art. lOTitl, C. C.. to 
recover compensation for his death. Tltc Queen 
v. (Jrcnier, 30 S. C. 11. 42.

Ship Collision—Maritime Court •— Juris
diction Loss of Son. J —The appellant's child, 
a minor, was killed in a collision between 
two vessels by the negligence of the officers 
in charge of one of them ("The Garland"). 
Petition against “ The Garland "—libelled un
der the Maritime Court Act at the port of 
Windsor—on behalf of the appellant claiming 
$2,000 damages suffered by her, owing to the 
death of lier son and servant, caused by the 
negligence of the officers in charge of the said 
"Garland." The respondent intervened, and 
demurred on the ground that the petition did 
not s.*t forth a cause of action against “The 
Garland ” within the jurisdiction of the court :

Ib id, that the maritime court of Ontario 
lias no jurisdiction apart from R. S. U. 1*77 
c. 12* t re-enacting in this Province Lord 
Campbell's Act, 1) & 10 Viet. c. 1)3 ), in an 
action for personal injury resulting in death, 
and therefore the aiqiellant had no locus 
standi, not having brought her action as 
the personal representative of the child. Held, 
also, that vice-admiralty courts in British pos
sessions and the maritime court of Ontario, 
have whatever jurisdiction the high court of 
admiralty has over " any claim for damages 
done by any ship, whether to person or to 
property.” In ro “The (Jutland,” Monugltan 
v. Ilorn, 7 S. C. R. 4Ut>.

See ante IV. (1).
Sec Ferrie v. (Ireat Western II. IV. Co., 1Ô 

V. C. R. Ô13 : llutton v. Town of Windsor, 
34 V. C. R. 487.

VI. In Care and Construction of Build-

Cornice Falling from Roof. |—The
owner of a building, from which a cornice 
overhanging the sidewalk falls, because the 
nails fastening it to the building have become 
loosened by ordinary decay, and injures a 
passer-by. is liable in damages without proof 
of knowledge on his part of the dangerous 
condition of the cornice, the defect being one 
that could have been ascertained by him by 
reasonable inspection. Hubert* v. Mitchell, 
21 A. R. 433.

Lodging House —Dangerous Passage— 
Knowledge of Hanger.]—Defendant, the own
er of a house, leased to plaint ill" a room in 
it. the only mode of access to which, and to 
I lie other rooms in the same storey, was by 
a certain passage, in which there was an un
covered stovepipe hole. The plaintiff, having 
agreed with defendant to change into an ad
joining room, was in the act of moving her
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furniture, when she slipped into this hole 
and was injured :—Held, that defendant was 
not liable, for in the absence of express con
tract lie was under no legal obligation to 
keep the premises in repair. The plaintiff was 
aware of the existence of this hole when she 
took the room. Qutcre, whether such know
ledge. and her omission to cover it. was not 
evidence of contributory negligence which 
would have prevented her recovery. Humph
rey v. Wait, 22 C. P. 580.

Snow Falling: from Roof.)—There is 
no duty at common law upon owners or oc
cupiers of houses to remove snow front the 
roof, and no liability for accidents caused by 
its falling. Defendants, owning land in a 
city, leased it to II. upon certain conditions 
as to building, and lie erected a house upon 
it under the directions of their architect. The 
lower storey was occupied by one S. as lessee 
of II.. and the upper storey and garret by de
fendants. There was no evidence of any 
faulty or negligent construction of the house 
or I'm if, nor of any by-law passed by de
fendants to regulate the removal of snow. 
The plaintiff having been injured while pass
ing along the street by snow falling from the 
roof:—Held, that defendants were not liable. 
La : a tU9 v. City of Toronto, 111 U. 0. It. '•>.

In an action for damages sustained by the 
plaintiff by reason of ice and snow falling 
from the roof of defendant's house and injur
ing him while he was walking on the highway, 
evidence was given to shew that about half 
an hour before the accident happened the de
fendant was notified of the dangerous char
acter of the roof, but took no precaution to 
guard against accidents, and a by-law of the 
municipality was proved requiring the citizens 
to keep their roofs clear of ice and snow :— 
Held, that there was evidence to go to the 
jury of negligence in the defendant. A non- 
sun entered at the trial, was therefore set 
aside, and a new trial granted. Lazarus v. 
City of Toronto, lit V. C. It. it, commented 
on ami distinguished. Landreville v. Gouin, 
(* O. K. 455.

Steam—Escape of—Injury to Adjacent 
Building—Notice.]—The pipe from a con
denser attached to a steam engine used in the 
manufacture of electricity passed through the 
floor of the premises and discharged the steam 
into a dock below, some twenty feet from an 
adjoining warehouse, into which the steam 
entered and damaged the contents. Notice 
was given to the electric company, but the 
injury continued, and an action was brought 
by the owners of the warehouse for damages: 
—Held, that the act causing the injury vio
lated the rule of law which does not permit 
one. even on his own laud, to do anything, 
lawful in itself, which necessarily injures an
other, and the persons injured are entitled to 
damages therefor, mort especially as the in
jury continued after notice to the company. 
Chandler Electric Co. v. Fuller, 21 S. C. U. 
337.

Wall—Dangerous Condition—Injury to 
Adjacent Building—Ft* Major.]—Where a 
fire destroyed the defendant's house, leaving 
one of the walls standing in a dangerous 
condition, and the defendant, knowing the 
fact, neglected to secure or support the wall 
or take it down, and some days after the fire 
tt was blown down by a high wind and dam
aged the plaintiff's house:—Held, that the de

fendant could not shield himself under the 
plea of vis major, and was liable for the 
damages caused, Xordlieimer v. Alexander, 
1!» s. c. it. 20.

Warehouse for Good* —Defect in Foun
dation.]—A person sending goods to he ware
housed 1ms a right to expect that the building 
in which they are placed shall be reasonably 
fit for the purpose, but he has no right to ex
pect more than ordinary and average care 
in that respect, and it is only in the absence 
of such care on the warehouseman's part that
he will be liable. The fact of the building 
having fallen from a defect in the foundation 
is not conclusive evidence against the ware
houseman, for that might happen without any 
negligence on his part. Wimot v. Jarvis. 12 
U. C. It. (HI.

Water Falling: from Root—Formation 
of lee on Sidewalk.]—The defendants were 
the owners of a building on the street. A 
pipe, connected with the eave troughs, con
ducted the water from the roof down the side 
of the building, and by means of a spout dis
charged it upon the sidewalk, where in the 
winter it was formed into a ridge of ice, upon 
which the female plaintiff slipped and fell 
while walking on the street, and injured her
self. The jury found that the defendants did 
not know of the accumulation of ice, and that 
they ought not reasonably to have known it: 
—Held, that the defendants were not liable. 
Skelton v. Thompson, 3 O. It. 11.

Window Falling; — Trustees — Execu
tors.]—The owner of property abutting on a 
highway is under a positive duty to keep it 
from being a cause of danger to the public 
by reason of any defect, either in structure, 
repair, or use and management, which rea
sonable care can guard against. Dame A. T. 
sued J. F. ami M. W. F. personally as well 
ns in their quality of testamentary executors 
and trustees of the will of the late J. F., 
claiming $4.000 damages for the death of her 
husband, who was killed by a window falling 
on him from the third storey of a building 
which formed part of the general estate of the 
late ,T. F., but which had been specifically 
bequeathed to one (i. F., and his children, for 
whom the said J. F. and M. W. F. were also 
trustees. The judgments of the courts below 
held the appellants liable in their capacity of 
executors of the general estate and trustees 
under the will :—Held, that the appellants 
were responsible for the damages resulting 
from their negligence in not keeping the 
building in repair as well personally as in 
their quality of trustees (d'héritiers fidu
ciaires) for the benefit of G. F.'s children; 
hut were not liable as executors of the gen
eral estate. Where parties are before the 
court qua executors, and the same parties 
should also be summoned quit trustees, an 
amendment to that effect is sufficient, and a 
new writ of summons is not necessary. Per
rier v. Trepan nier, 24 S. C. R. tit».

VII. In Driving Horses.

Facts for Jury.]—In an action for dam
ages for injury to a verandah on a street by 
runaway horses, the question of negligence is 
for llie jury, hut what facts may by them be 
considered is a question of law. Sandilands 
v. Bathgate, » L. J. 328.
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Finding of Jury— Con flirting Evidence 
—A i ic Trial.]—Action for negligence in driv
ing n sleigh and horses against the plaintiff.
It appeared that the driver, to get lietter 
sleighing, had turned off the road to follow n 
track along the ditch at one side ; and that 
in coining up again the sleigh upset, and the 
horses running away overtook and ran 
against the plaintiff. The passengers in the 
sleigh which was upset acquitted the driver 
of any negligence; hut another witness, who 
was near at the time, said lie thought if 
more care had been used in coming up, the 
accident would not have happened. The jury 
having found for the plaintiff, a new trial was 
granted, Robinson v. Hit t cher, 1Ô V. C. It. 
151».

--------  yew Trial.]—In an action for neg
ligent driving, when the fact of negligence 
goes fully to the jury and they find for de
fendant, and no misdirection is complained of, 
the court, unless it ap|*oar that the evidence 
is conclusive in favour of the plaintiff, will 
not grant a new trial, Kenny v. Coo/.-, 4 U.
C. It. L'tiS.

Ordinary Care -Warning to Pedestrian 
— Sonsuit. | — Itefendant’s horse being balky, 
defendant struck it with a whip to start it.
It is servant boy being on it. The horse start
ed off, and knocked down and injured the 
plaintiff in a lane along which the horse ran. 
The boy tried to stop the horse and called to 
the plaintiff. The plaintiff was nonsuited ;— 
Held, that the nonsuit was right, liruten v. 
Heather, 8 C. L. J. Sti.

Passing Vehicle on Highway -Statu
tory acquirement»—Question fur Jury. | — In 
an action for damages occasioned by the de
fendant driving against the plaintiff's sleigh, 
which he had overtaken and was endeavouring 
to pass on the highway :—Held, that under 
ss. 2 and 3 of C. S. V. C. c. 50, it should be 
left to the jury to decide whether the damage 
was occasioned by the misconduct of defend
ant. or partly by the default of the plaintiff, i 
as lie, in this case, not being able to turn out, | 
did not stop as required by the statute. Dev- \ 
lin v. Hain, 11 C. 1*. 522.

What Constitutes Negligence —Drop
ping Reins.]—It is not negligence per no for 
the driver of a horse of a quiet disposition, 
standing in the street, to let go the reins 
while lie alights from the vehicle to fasten a 
head-weight, there being at the time little 
traffic and no noise or disturbance to frighten ; 
the animal ; and the owner of the horse is not , 
responsible for damages caused by the horse 1 
in running away when frightened by a sudden 
noise just after the driver has alighted. Sul
livan v. McWilliuin, 2») A. It. 027.

See Ridley v. Lamb, 10 U. C. It. 354 ; 
Flood v. Village of London West, 23 A. It. 
630.

VIII. Of Particular Persons on Corpora-

Architect—Liability to Employer.]—Al
though an architect, employed by the owner 
for reward to superintend the construction of 
a house, may, as between the latter and the 
contractor, by the terms of their own agree
ment. he in the position of an arbitrator, and 
his decision as between them unimpeachable

except for fraud or dishonesty, yet as between 
himself and his employer lie is answerable for 
either negligence or unskilfulness in the per
formance of his duty as architect. Irving v. 
Morrison. 27 » I’. 242. approved. Jiadgby
v. Dickson, 13 A. It. 404.

Bailee Agistment— Riasonaldc Care. ]— 
The plaintiff's mare, while in charge of the 
defendant under a contract of summer agiot
aient. was killed by falling through the plank 
covering of a well in the defendant's yard, 
the existence of which was known to the de
fendant but not to the plaintiff, and to which 
yard the mare, with other horses of the de
fendant. had access from a field in which 
they were at pasture :—Held, that the plain
tiff had. on proof of these facts, given suffi
cient primâ facie evidence of negligence to 
cast tlie onus on the defendant of shewing 
that reasonable care which an agister is 
bound to exercise ; and a nonsuit was set 
aside. The test in such cases is not neces
sarily the care which the agister may exer
cise as to his own animals. It is, in general, 
not what any particular man does, but what 
men as a class would do with similar property 
as a class. Pearce v. Sheppard, 24 O. It. ltif.

Bank Sot (jiving Notice to Indorser.] — 
See Steinhoff v. Merchants Hank, 40 V. C.
It.

Bridge Company — Draw-bridge—Open 
dates—Liability.]—Hefenda-nts were incor
porated to build a draw-bridge over a river, 
and authorized to take tolls; and their char
ter empowered them to let and farm the tolls. 
They leased the tolls accordingly, and the 
lessee covenanted to open and close the draw
bridge. and cause it to be properly attended 
to. The plaintiff's horses, while going down 
a hill, ran away and threw out the driver, 
and then ran on to the bridge. The draw 
hud just been ojieiied to let a vessel pass, 
and there being no bar or gate to close the 
bridge, the horses went over the opening into 
the water and were drowned. There had 
been gates there to close the bridge while 
the draw was open, but they had been 
broken about two months previously, and the 
new gates which had been made were not 
up. The jury found that gates would have 
prevented the accident, and that there was 
no negligence on the driver’s part :—Held, 
that the plaintiff's right of action, if any, 
was against the lessee, and that defendants 
were not liable. Price v. Cataragui Hridge 
Co.. 35 i:. C. It. 314.

Charterers of Tug — Fire—Reasonable 
Precautions—Acts of Owner.]—The plaintiff, 
owner of a scow, had. without authority, 
moored it permanently to the shore of a basin 
artificially created by the excavation of land 
adjacent to a navigable river, which formed 

I the boundary at that point between Canada 
i and the I'nited States. The soil of the shore 

and basin had been patented to certain per
sons, the usual rights of access to the shore 
and of navigation being reserved. The de
fendants. licensees of the owners of the shore, 
with authority to take, and for the purpose of 
taking, sand from the shore by means of tlielr 
own scow and a hired tug, of which the 
master was the owner, placed the tug and 
scow alongside the plaintiffs scow, by order of 
the foreman of the defendants' scow, to whose 
orders the master of the tug was bound to 
conform. The plaintiff’s scow caught fire
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from sparks emanating from tlie smoke-stack 
of the tinr. and was destroyed:—Held, affirm
ing tlie decision in 24 O. It. ."00, tlmt tho de
fendants were luiund to omit no reasonable 
precautions to avoid injuring the plaintiff’s 
property: and that they were liable for the 
negligence of the master of the tug in so 
placing it ns to communicate fire to the plain
tiff's scow, as in so doing he was obeying the 
orders of the defendants' foreman, and was 
under his direct and personal control. Cram 
v. Ryan. 25 O. It. 524.

Clerk of Municipality Omitting 
Names from Collector's Roll \on-nrer- 
ment of Xegligence.]—Sep Town of Peter
borough v. Hd wards, 31 C. P. 231.

Contractor — Supplying Machine—De
fect.]—A contractor who. pursuant to the 
terms of a sub-contract, supplies to a sub
contractor a machine for use in the work, is 
not liable in damages to one of the sub-con
tractor’s workmen for injuries sustained by 
reason of a patent defect in the machine, 
which has been accepted and used by tlie 
sub-contractor without objection. Smith v. 
Onderdonk, 25 A. II. l71.

Crown — Néglige nee of Servants.]—See

Deputy Clerk of Crown. I (jurera, ns 
to the liability of a deputy clerk of the Crown 
for damages arising from neglect of his duties. 
Moore v. Simons, 1 C. L. .1. 183.

Druggist -Making up Prescription—Phy
sician.]—A physician wrote a prescription for 
the plaintiff and directed that it ahould I»- 
charged to him by the druggist who com
pounded it, which was done. 11 is fee, in
cluding the charge for making up the pre
scription, was paid by the plaintiff. Tim 
druggist’s clerk by mistake put prussic acid 
in the mixture, and the plaintiff In conse- 
<iuenee suffered injury:—Held, that the drug
gist was liable to the plaintiff for negligence 
Imt the physician was not. T’nder the cir
cumstances of the cose no costs were awarded 
to or against any of the parties. Strettun v. 
Holmes, 19 O. It. 2SG.

Executors.]—See Fcrricr v. Tripannier, 
24 S. C. It. 81».

Harbour Company— Wreck of Vessel— 
Sand liar—Notice.]—Action against a har
bour company, the plaintiff's vessel having 
been wrecked upon n sand bar about 200 feet 
outside of the piers, and the cargo lost. It 
appeared that this sand bar was of a shifting 
nature, disappearing and forming at different 
times, but defendants, who had commenced to 
receive tolls, some weeks before the accident 
had begun to remove it, and had not gone on 
with the work. The jury having found that 
the loss was caused by defendants' negli
gence:—Held, that defendants were liable, 
and a verdict for the value of plaintiff's cargo 
was upheld. Webb v. Port Bruce Harbour 
Co., 19 U. C. It. 915, 923.

--------  Obstruction in Harbour.] — Re
marks ns to the duty of harbour companies 
to keep the harbour free from obstructions, 
and their liability for neglect. Berryman v. 
Port Hum ill Harbour Co., 24 U. C. It. 34.

Husband and Wife.]—See Shaw v. Mc
Creary, 19 O. It. 39.

Innkeeper — Accident to Guest.]—The 
plaintiff went, as a customer, into the defend
ant's hotel, where lie had been several times 
before. In passing through the building t-> 
go to the urinal he fell through an ojien trap 
door, which hail been left unguarded, and re 
ceived injuries:—Held, that lie was entitled 
to damages from the defendant. Hasson v. 
Mood, 22 O. It. 09.

--------  Neglect to Warn Guest of Fire in
Building. | See Har* Henderson, 43 V.
C. It. 571.

Judgment Creditor Securities Given up 
by Judgment Debtor for Collection—Pleading 
—I,lability.]—See Hall v. Moss, 25 U. C. It.

Lessees of Wharf — Accident—Incita
tion.]—A company, owing a steamboat mak
ing weekly trips between Boston and Halifax, 
occupied a wharf in the latter city, leased to 
their agent. For the purpose of getting to 
and from the steamer there was a plank side
walk on otic side, part way down the wharf, 
ami |M>rsons using it usually turned at the 
end and passed to the middle of the wharf. 
Y. and his wife went to meet a passenger ex
pected to arrive by the steamer between seven 
and eight o'clock one evening in November. 
They went down the plank sidewalk, and in
stead of turning off at the end. there being no 
lights and the night being dark, they con
tinued straight down the wharf, which nar
rowed after some distance and formed a jog, 
on reaching which Y.’s wife tripped, and, as 
her husband tried to catch her, they both fell 
into the water. Forty-four days after Mrs. 
Y. died. The deceased had not had regular 
and continual medical treatment after the ac
cident, and the doctors who gave evidence 
differed ns to whether or not the immersion 
wa.s the proximate cause of her death. The 
jury, when asked whether the deceased would 
have recovered, notwithstanding the accident, 
if she had had regular and continual attend
ance, replied. “ very doubtful." A verdict was 
found for the plaintiff with $1,5110 damage* : 
— Held, that Y. and his wife were lawfully 
upon the wharf at the time of the accident: 
that, in view of the established practice, they 
had n right to assume that they were invited 
by the company to go on the wharf and assist 
their friends in disembarking from the steam
er: and that they had a right to expect that 
the means of approach to the steamer were 
safe for persons using ordinary care, and the 
company were under an obligation to see that 
they were safe. Held, further, that it having 
been proved that the wharf was only rented 
to the agent because the landlord preferred to 
deal with him personally, and that it was 
rented for the use of the company, whose 
officers had sole control of it. the company 
were in possession of it at the time of the ac
cident. Held, also, that the evidence and 
finding of the jury having left it in doubt 
that the accident wa.s the proximate cause 
of Mrs. Y.'s death, the jury having not been 
properly instructed as to the liability of the 
company under the circumstances, and the 
damages being excessive under the evidence, 
the order for a new trial should be affirmed. 
York v. Canada Atlantic S. S. Co., 22 S. C. 
It. 197.

Mercantile Agency—Inquiries as to 
So Ivcncy and Standing of Mendiant—Ait ion 
for Giving a False Report in Consequence.] 
—See McLean v. Üun, 1 A. It. 153.
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Niagara Falls Park Commissioners —
Fences — II iohiniys—Visitors — f'ioioh.J— 
There is no liability on the part of the com
missioners for tlie park to the public using 
ilic highways in tin* ijiieen Victoria Niagara 
Falls Park by reason of the absence or insulli- 
< iency of a fence, railing, or barrier on the 
edge of the cliff, there being no statutory ob
ligation in that behalf imposed on them. 
Gibson v. Mayor of Preston, I,. It. 5 <). 1$. 
•J|s. Sanitary Commissioners of Gibraltar v. 
Orliln, 15 App. <'as. UN», Cowley v. New- 
ii arkei l»ocal Board. I l«Ri| A. C. 345, Muni
cipality of 1 *ii loil \. < iehlert. | IK'.Kl] A. C. 
■VJI, Municipal t '..uiicil of Svdnev \. itoiirke, 
[18051 A. C. I'15, followed. Nor are the 
commissioners liable for an accident happen
ing under the above circumstances to a per
son while resorting to the park, who, paying 
nothing for the privilege, is in the position of 
a bare licensee, to whom no duty would lie ow
ing, unless the accident occurred by reason of 
some unusual danger known to the commis
sioners, and unknown to the per ion injured. 
Sont hoot e v. Stanley, 1 11. & X. 247. I va y v. 
Hedges, it u. |1. ] ». Stl. Schmidt V. Town of 
Berlin. 2«5 <» IZ. 54. and Moore v. City of 
Toronto, ih. 51» n„ followed. The commission
ers. under the provisions of the statutes in 
that behalf, under any circumstances, act in 
the discharge of their various duties as “ an 
emanation from the Crown " or as agent of 
the Crown, which is not liable for the acts 
of the subordinate servants of the commis
sioners. (imlimu v. Commissioners for Queen 
l ieloria Xiagara Foils Park, 28 O. It. 1.

Owner of Turkey — If ighiray.]—The 
owner of a turkeycock. which without negli
gence strays upon the highway contrary to a 
by-law of the municipality, is not liable for 
damages resulting from a horse taking fright 
lunl running away at the sight of tin* bird 
acting as turkevcocks usually do. /musttin 
v. shrumm, 22 A. It. 2<KJ.

Postmaster \ ■ -/ Sending Letter. \—An 
action will lie against a postmaster for not 
sending a letter, but the plaintiff in his de
claration must aver that tlie letter was his. 
Campbell v. McPherson, <1 O. S. 514.

A postmaster is liable to the party in
jured for loss caused by his negligence in the 
transmission of letters. Carey ?. Lawless, 
15 V. C. It. 285.

Stevedore- I njury In Serrant of An
ti//nr—Precautions.J- When two stevedores 
ore independently engaged in loading the 
same steamer, and, owing to the negligence 
of the employes of the one. an employee of 
the other is injured, the former stevedore is 
liable in damages for such injury. The fail
ure to observe a precaution usually taken in 
and about such work is evidence of negli
gence. Brown v. Leclerc, 22 S. C. It. 53.

Surveyor —- Cun tract—Reasonable Skill.] 
—A surveyor in making a survey is under 
no statutory obligation to perform the duty, 
but undertakes it as a matter of contract and 
is only liable for want of reasonable skill or 
gross negligence. Township of Staff out v.
Bell, ti A. It. 273.

Treasurer of Township — Keeping 
Moneys in House instead of Bank -Loss by 
Fire.]—See Corporation of Houghton v. Free
land, 20 Gr. 500.
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Trustees. 1 —See Perrier v. Tripannier, 24

Valuator Agent of Loan Company— 
Kxeessire initiation — Fraud—Costs.] -In 
order to render the paid valuator of a loan 
company answerable for a loss caused by 
excessive valuation of property, it is not ne
cessary to shew that such valuation is made 
fraudulently. The court below dismissed a 
hill filed to enforce a claim for damages sus
tained by an excessive valuation of land by 
llie brother and partner of the paid valuator 
duly appointed by the plaintiffs, on the 
ground that it was not shewn that the valua
tion was made fraudulently. The court of 
appeal, while differing from such view, de
clined to reverse the decree and ordered a 
new trial, at which the evidence of one of 
the defendants already taken might he used, 
in the event of his then being out of the 
jurisdiction, but ordered the defendants to 
pay the costs of the appeal ; the new trial to 
In* without costs in the court below. Canada 
Lundi d Credit Co. v. Thompson, 8 A. K. 01)1».

-------- - Agent of Loan Company—False
Report—Payment.]—The paid agent of a 
loan society, who professed to be skilled, and 
had a knowledge in the valuing of lauds, was 
held liable to the society for a loss sustained 
by them by reason of a false report of sucji 
agent. Silvertliorn v. limiter, 5 A. It. 157, 
distinguished. 11 am it ton Provident and Loan 
Society v. Bdl, 21) Gr. 205».

-——— Good Faith — Inspection.] — The 
defendant, a paid valuator, estimated the 
value of a certain property at $4,1)80, stat
ing in the certificate of value that he 
held himself “ responsible to you ” t the plain
tiffs) “for the correctness of this report 
and valuation." which was enclosed in a 
letter stating “the houses are unfinished, and 
my valuation of $4,080 is on the supposition 
that they will be finished in a manner similar 
to those adjoining. A final inspection should, 
1 think, be made." The houses never were 
finished similarly to those adjoining, nor was 
tin* defendant ever called upon to make any 
final or other inspection, and at a subsequent 
sale the property, which had boon taken pos
session of by tlie mortgagees and allowed to 
become greatly out of repair, realized only 
$1.800:—Held, under these circumstances, 
there being no mala fides imputable to the 
appraiser, that he was not answerable for the 
loss sustained by the lender. Scottish Am
erican Investment Co. v. Hope, 20 Gr. 430.

--------  Overvaluation—Fraud of employ
er's Agent—Costs.]—A paid valuator is not 
liable to make good any loss sustained by 
tlie person employing him. by reason of his 
overvaluing tlie property, where he has been 
led into making such over-estimate by the 
improper conduct of the agent of the em- 
ployer. On a balance of evidence, the court 
refused to order a paid valuator to make 
good a loss sustained by a party advancing 
money upon his certificate of valuation, the 
valuator swearing that he intended to certify 
tla* value at $2,000, whereas, by tlie fraud 
of the lender's agent, be was indueed to cer
tify at $3.000, notwithstanding the alleged 
agent denied the charge, and the plaintiff, 
who advanced tlie money, swore that but for 
siidi certificate, he would not have done so. 
But the court, in consequence of the negligent 
manner in which the valuator bad discharged
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ni» iluty, ou dismissing (lio (till refused him 
lii-. cost's. Silver! horn v. Hunier, 20 Or. O'.ni.

Held, affirming the judgment in 20 Or. IKK), 
that tin* defendant was not liable for any loss 
sustained by the plaintiff. Held. also, that 
the circumstances of this ease would not jus
tify the court in reversing the finding of the ; 
Judge of lirsI instance, that the valuation 
was made without fraud or Intention to de
ceive. Silver I horn v. Hunter, 5 A. It. 157.

--------  Professional Valuator — Excessive
Valuation — Evidence—Misdirection.\—The 
lefendant L., who was a professional valu
ator. was employed by plaintiff to personally 
investigate the security offered for a loan on 
real estate, and to check the valuation of a 
local valuator. The defendant visited the 
property and reported, in effect agreeing with 
the local valuator, that the property was 
worth considerably more than the amount 
proposed to be lent, and that the loan could : 
lie safely made for the sum proposed, for 
which report he charged and was paid a fee. 
The loan was effected, and default having oc
curred in its repayment, the property was 
offered for sale, when it was found impossible 
in sell for anything like the mortgage money. 
In an action for negligence in valuing the 
property the jury found for the plaintiff. 
The Judge at the trial directed the jury 
that the fact that the defendant did not ob
tain the opinion of other persons as to the 
value of land in the neighbourhood was evi- | 
deni e of negligence :—Held, that this was 
misdirection. It. appeared from the evidence 
that the mortgagor had endeavoured to pro- 
i ure a loan for a similar amount on the same 
property from a company in which the de
fendant L. was a director, and that the loan 
was not effected, having been abandoned by ; 
the mortgagor. The Judge at the trial, al
though he directed the jury that there was 
i:o evidence that the defendant had acted with 
intentional dishonesty, pressed upon their 
notice, with other observations, the inquiry ;
*• Why was not the original transaction car- j 
ried outV" :—Held, that these observations | 
tended to create a prejudice in the minds of 
the jury which was not warranted by the
■ . The court of appeal held that there
was no misdirection, but, for other reasons, 
refused to interfere with the order of the ; 
court below for a new trial. The supreme 
court of Canada quashed a further appeal.
O "ii v. Lake, 15 O. R. 544, 15 A. U. 
711, Hi S. C. It. 030.

-------- Unpaid Services—\hsenee of Fraud i
—Untrue Certificate.]—The defendant, by a ! 
certificate signed by him as reeve of the j 
township, stated lie had personal knowledge j 
of property belonging to one A. M., and oc- 
cupied by him. which the defendant believed j 
to In- worth $2.0lNi, and would readily sell at j 
a forced cash sale for $1.000; that about 1 
fifteen acres were cleared and ready for and 
under cultivation, ike., setting forth further 
favoniable particulars ns to buildings on 
the land and the nature of the soil, all of 
which proved to lie erroneous. In fact, the 
defendant had not any personal knowledge 
of the premises, which were almost worthless; 
and the particulars as given had been com
municated to him by A. M. himself. The de
fendant was aware that the plaintiffs were 

1 ' to advance money by way of loan on 
'lie security of this property, and had called 
for his certificate, by which they said they

would he guided in making such advance ;
Held, that the defendant was answerable 

for the loss sustained by the plaintiffs in 
consequence of having acted on his certificate, 
although no fraud was attributable to him, 
and his services were gratuitous. Uowan v. 
Futon, 27 (Jr. 48.

-------- Unpaid Services —■ Misrepresenta
tion. as to Value—dross \cgligence.]—In or
der to a party recovering damages against 
one who has been guilty of deceit, it is not 
necessary to shew that the person practising 
it has benefited thereby: hut no action will 
lie for a false representation, unless the per
son making it knows it to he untrue, and 
makes it with the intention of inducing tin* 
party to whom it is made to act upon 
it and he does net upon it and sustains 
damage in consequence. In order to facili
tate an intending borrower obtaining a 
loan of money the defendant, who was well 
known to the plaintiff, the proposed lender, 
gave a certificate in the following words : " I 
beg to state that I know the farm belonging 
to Mr. James Wheclen, of Brudenell, situate 
opposite the church and in a thriving settle
ment. I consider it worth at least $1.200; 
and have reason to believe that it has cost 
him a much larger sum. and I am sure the 
investment of $4<H) will prove a safe one.” 
At this time the property was not worth 
more than $400 or $000. and on a sale under 
execution at the suit of the plaintiff it real
ized only $130 :—Held, that in the absence 
of mala tides the defendant, being an unpaid 
xiiluator. was not liable to make good the 
loss sustained by the plaintiff by reason of 
this erroneous valuation. French v. Skcad, 
24 Ur. 17V.

Sec Moberly v. It rooks, 27 Ur. 270 : l (pi- 
cult u ral Investment Co. v. Federal Bank, 43 
V. c. It. 214, t; A. It. 102.

IX. IT usons Entitled to Sue.

Ratepayer—Action against Contractor— 
Privity. 1—A contractor with a corporation to 
supply hydrants at certain points with water 
for public use, in the event of fires, is not 
liable for damages occasioned to the property 
of an individual ratepayer of the city by fire, 
owing to there not being a sufficient supply 
of water : there lieing no sufficient privity lie- 
tween such ratepayer and contractor. Cun
ningham v. Furniss, 4 C. P. 514.

Trespasser—/>»m gcro u s .11 a ch i n e—/ n ; u ry 
to Child —Allurement -Knowledge of Defend
ant.]—Plaintiff, a child of live years of 
age, was injured by a horse-power used 
by the defendant to hoist grain into Ilia 
warehouse. The machine was on n lot un
fenced on one side, leased by him, adjoining 
his warehouse, about thirty feet front the 
highway, and was in charge of a man who 

i was temporarily absent for a few minutes at 
the time of the accident. There was no evi
dence that the machine was being worked in 
such proximity to the highway as to endanger 
the safety of persons using the highway, or 
that it was so situated as to attract or allure
children, nor was there any evidence of any 
knowledge in the defendant that children 
were in the habit of frequenting the place or 
of any intention on his part to injure :—Held, 
that as the plaintiff had no right to be where
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lu* received llu* injury lin could not recover. 
lloM. also, that tin* omis*ion of the defendant 
to comply with the provisions of the Act re- 
«iiiiriiiir threshing mid certain other machines 
to lie uiiariled i U. S. < I. 1SS7 c. Ill 1 l did not 
aive a cause of action to the plaintiff.. Fin- , 
lay v Miscampilell, 1*<* O. It. 23, followed. 
Smilh v. //«//ci, 23 <). It. 283.

Volunteer—Dangerous Machine—In juin 
to t'liilil.] -The plaintiff, n hoy of eight, 
came upon tin* defendant's land, where the 
latter was mowing hay. and the defendant 
tierniitted him to got upon the mowing ma
chine alone, and to drive the horses, lty 
reason of one of the wheels striking into a 
furrow, the plaintiff was thrown out of his I 
scat, and, falling on the knives of the ma
chine. was injured. The trial Judge told the , 
jury that if the defendant was not using 
reasonable care in allowing the plaintiff in j 
he upon the machine, he was guilty of 
negligence :—Held, a projier direction; and j 
a verdict for the plaint iff was allowed to 
stand. Tin* question whether the plaintiff ( 
was a trespasser or volunteer or licensee was 
not material, Carroll v. Freeman, 23 O. li. 
283.

Xewthoy Railway I greement at 
to I aim iis I! in/it n in is of Xcwitliuy.]— De
claration, under ( '. S. I’. C. c. 78, by the 
administrator of A., alleging that A. was 
lawfully on the platform at a station on de
fendants' railway, and defendants so negli
gently managed and drove an engine and 
carriages, loaded with timber, along the line 
n.ar said station, that a piece of timber pro
jecting from said carriage struck and killed 
the said A. Plea, that A. was a newsboy in 
tin* employ of (.'. & Co., vending papers on 
defendants' trains, under an agreement be
tween ('. tN: Co. and defendants, which agree
ment provided that defendants should carry 
C. X Co., their newsboys and agents, on their 
trains, and should not be liable for any | 
injury to the persons or property of said 
i X Co., their newsboys or agents, whether 
occasioned by defendants' negligence or other
wise : Held, idea good, without alleging 
that A. was a party to or aware of the 
agreement. Alexander v. Toronto anil Xipis- 
niin/ If. U’, t'o., 33 U. C. It. 474, 33 U. C. 
li 433.

- Xewsboy—street Railway.]—The 
deceased, a boy selling newspapers, got on 
a street railway car at the rear end. and 
passed through the car to the front platform, 
where the driver was standing, lie stepped 
to one side behind the driver, and fell off 
or disappeared from the car, there being no 
step on that side, and was killed by the car 
running over him. He had said just before 
that lie was going on some distance further 
in the car, and the conductor at the trial 
stated that he had reported the want of 
a step to the owners of the railway, but it 
had not been attended to. There was plenty 
of room in I lie car, but it way proved that 
passengers were always allowed to stand on 
the platform. It was not shewn that the de
ceased had either paid or been asked for bis 
fare, but it appeared that the newsboys were 
allowed to enter the cars to sell newspapers 
without being charged :—Held, that the de
ceased was lawfully on the car, and being 
so was entitled to be carried safely, whether 
he was a passenger for reward or not. Held, 
also, that there was evidence for the jury of

negligence on the part of defendants in the 
absence of the step, and no such contributory 
negligence on the part of deceased as should, 
as a matter of law. prevent the plaintiff's re
covery. A nonsuit was therefore set aside, 
l'poii appeal this decision was reversed, on 
the ground that unless the deceased was upon 
ilie cars as a passenger, on a contract of car
riage express or implied, and not as a mere 
licensee or volunteer, he had no right of
action against the defendants for the absence 
of the step, which was no breach of duty 
to him. but must take the car as he found 
it; and that on the evidence he must be taken 
to have been a licensee only, lllackntorc v. 
Toronto Street It. IV. Co., 38 U. C. It. 172.

--------- Unsafe Premises.]—An employee of
a company which had contracted to deliver 
coal at a school building went voluntarily to 
inspect llii* place where the coal was to be 
put oil the evening preceding the day upon 
which arrangements hail been made for the 
delivery, and was accidentally injured by 
falling into a furnace pit in the basement on 
Ids way to the coal bins, lie did not apply 
to the school board or the caretaker in charge 
of the premises before making bis visit :— 
lb-id. affirming the judgment in 2."* A. It. 
337. that in thus voluntarily visiting the 
premises for his own purposes and without 
notice to the occupants, he assumed all risks 
of danger from the condition of the premises, 
and could not recover damages, lingers v. 
Toronto Public School Hoard, 27 S. V. It. 
448.

X. Pleading.

Counterclaim.!—In an action for dam
ages for negligence a counterclaim for libel 
was excluded. McLean v. Hamilton Street 
It. IV. Co., 11 P. It. 103.

Declaration—Agent—.Vtgleet to Insure.] 
—The plaintiff sued defendant, as the agent 
of an insurance company, alleging that the 
plaintiff had employed defendant to effect an 
insurance on his property, according to the 
rules of the company, but that defendant had 
so carelessly and negligently effected such in
surance. that a loss by lire having occurred, 
the plaintiff was prevented, by reason of such 
conduct Of defendant in effecting the insur
ance, from recovering the amount thereof, and 
was put to trouble and expense in bringing 
an action therefor. Defendant pleaded an 
assignment of the policy by plaintiff to one 
(i. before the fire. On demurrer to the plea, 
defendant took exception to the declaration 
on the following grounds : ]. The amount
and duration of the policy are not shewn. 2. 
No negligence by defendant is shewn. 3. That 
no reason Is stated why tie’ policy was bad,or 
that the defect was within defendant's under
taking. 4. No agency between plaintiff and 
defendant shewn, the latter being agent for 
the company, nor any reward or consideration 
averred for the undertaking. 3. That the 
breach is larger than the promise :—Held, 
that the plea was clearly had. for plaintiff, 
notwithstanding the assignment, was the 
proper person to sue. 2. That the declaration 
(set out abovei. being for a misfeasance, did 
not require an allegation of a consideration or 
reward to support the action ; but the de
fendant. having undertaken to do, and having 
done an act gratuitously, was liable for his
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misfeasance in tin* i>erformance of his un
dertaking. 3. That t lu» defendant. after 
inc over, could not object to the want of an 
allegation of the amount or duration of the 
insurance; and lastly, that defendant was 
entitled to judgment for the insufficiency of 
ilie count, because negligence generally, which 
was charged, is different from negligence to 
insure according to the rules of the company, 
which was what defendant was employed to 
do. Johnston v. Graham, 14 C. P. lb

--------- Joint Tort Feasors—Recovery
against Some—Evidence.]—In an action 
against four, the declaration stated that the 
defendants were proprietors of a common 
stage coach for carrying passengers from H'. 
to B. ; that they received the plaintiff as a 
passenger for certain reward in that behalf ; 
and bv reason thereof it became and was the 
defendants’ duty to use due care ami dili
gence in conveying the plaintiff; yet they, 
not regarding their duty, did not use due 
diligence. &c., but by reason of the careless
ness and improper conduct of defendants by 
their servant, in conveyance of the plaintiff, 
lie was thrown off of the said coach and in
jured. &c. :—Held, that upon this declaration 
a verdict might be given against three of the 
defendants, and for the other. Held, also, 
that negligence and improper conduct were 
niHbjientlv shewn by the evidence. Gunn v. 
Dickson, 10 V. C. It. 401.

--------- Vicious Animal — Scienter.]—De
claration. that defendant was possessed of a 
wild, vicious, and mischievous horse, and it 
was unsafe and improper to permit the said 
horse to go or run at large on any public high
way, yet defendant wrongfully and negligent
ly permitted and suffered the horse, so being 
vicious. &e„ to go at. large on the public high
way. where the plaintiff then lawfully was. 
whereby the horse ran at and jumped upon 
the plaintiff, and broke his leg:—Held, bad, 
for knowledge of the animal’s vicious nature 
was not averred; and the allowing it to be at 
large on the highway was not a breach of any 
duty due from defendant to plaintiff. Chase 
v. McDonald, 25 C. P. 129.

See Town of Peterborough v. Edwards, 31 
C. P. 231.

Defence — “Not Guilty by Statute"— 
Contributory Negligence.] — Held, reversing 
the judgment in 18 O. R. 482. that evidence 
of contributory negligence is properly admis
sible under the defence of “not guilty by sta
tute’’ without any special plea of contribu
tory negligence. Doan v. Michigan Central 
R. IV. Co., 17 A. R. 481.

Plea — Not Guilty — Accident — Non-re- 
pair.]—In an action under 10 & 11 Viet. c. <i, 
by an administratrix for negligently causing 
the death of her husband, the declaration 
stated that the defendant was possessed of a 
i iu<e, and one A. was possessed of another 
close adjoining defendant’s ; that upon defend
ant’s close a wall was standing, which was. 
to defendant’s knowledge, in a dilapidated 
and dangerous state, and leaning toward the 
close of A., by reason whereof it became the 
duty of defendant to take reasonable precau
tions to prevent the wall from falling; but 
that he wrongfully permitted the wall to re
main in that state, and that afterwards, by 
reason of such neglect, the wall fell upon the 
close of A., and in falling killed deceased,

who was then lawfully in said close. Defend
ant pleaded not guilty :—Held, that the de
claration disclosed a legal liability in defend
ant, and that the evidence warranted a ver
dict for the plaintiff. Semble, that under this 
issue defendant was at liberty to shew that 
the accident was caused either wholly or in 
part by the negligence of deceased, or of 
others for whom - «fendant was not respon
sible, and that a reasonable time for repairing 
the wall had not elapsed before the occur
rence: and that supposing the state of the 
wall as alleged to be admitted in the pleadings, 
yet defendant might, in evidence, shew its 
actual condition as bearing upon the question 
of negligence. Kinney v. Morlcy, 2 C. P. 22(1.

--------  Not Guilty—Duty.]—Semble, the
idea of not guilty puts in issue the negligence 
only, and not the duty alleged. Sweeney v. 
Port Harwell Harbour Co., 17 C. P. 574.

---------  Not Guilty—Railway—Property of
Defendants.]—Where, in the inducement of 
(lie declaration, it was alleged that defendants 
were proprietors of the railway, not saying 
at the time of the negligence complained of : 
—Held, that under plea of not guilty defend
ants might shew that at such time it was not 
their property. Van Natter v. Ituffaln and 
Lake Huron R. IV. Co., 27 U. C. It. 581.

---------Not Guilty — Special Contract.] —
Under a plea of not guilty, in an action 
against a bailiff, by the sheriff, for allowing 
a negligent escape, defendant can only prove 
that he was not guilty of negligence; he can
not give in evidence any special contract for 
service. Rut tun v. Shea, 5 U. C. It. 210.

--------- Not Guilty — Wrongful Act.]—A
declaration stated that the plaintiffs were in 
possession of a certain warehouse, and that 
defendant so carelessly and unskilfully dug an 
excavation or cellar on the adjoining close 
that said warehouse became Injured, and the 
wall of it sunk, and fell in, by reason where
of plaintiff's goods were destroyed, &c. :— 
Held, that the plen of not guilty merely puts 
in issue the wrongful act alleged, which in 
substance was the excavating so near the 
plaintiff's close without using proper precau
tions that thereby the plaintiff's wall fell 
down ; and that if defendant meant to assert 
a right to excavate up to the division line 
between the two closes he should have plead
ed it specially. Mitchell v. Harper, 4 C. P. 
147.

XI. Proof of Negligence.

Absence of Direct Proof—Accident— 
Unexplained Cause — Nonsuit.] — Plaintiff, 
while standing on the platform at one of de
fendants' stations, had his eye Injured by the 
explosion of a fog signal, which had been 
placed on the track. The only evidence given 
was. that certain servants of defendants had 
these fog signals in their possession for law
ful purposes, but that no one to the knowledge 
of several of the defendants' employees who 
were called ns witnesses for the plaintiff, 
placed this one on the track, and that it was 
wholly unnecessary for defendants’ purposes; 
and it appeared not impossible that it might 
have been obtained from defendants’ servants 
by some third party, or might have been put 
there by a servant of defendants for a frolic : 
—Held, that a nonsuit was properly directed.
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Jonc* v. lira ml Trunk /'. Il . < V, 45 V. C.
K. r.ti.

Coi........ . icciâcnt Concurrent
l'iiiiling* of Com I* \ i>inal> il fi mu. | lu nu 
action hy nu «'in|»l«i.\*••• lu recover damages fur
m-glect un lin' |uiil of the employers which, 
in tin- opinion of both i-ourls below, might 
lui vu Ik*i-i i tin- un use of the accident through 
which the injuries were sustained, and both 
courts found that tlie accident was due in the 
fault of lIII- defendants either ill neglecting 
to cover a dangerous part of a revolving shaft 
temporarily with hoards or to disconnect the 
shaft or stop the whole machinery while the 
plaintiff was required to work over or near 
the shaft :—Held, that, although the evidence 
on which the courts below based their findings 
of fact might appear weak, and there might 
Is- room for the inference that the primary 
cause of the injuries might have been the 
plaintiff's own imprudence, the supreme court 
of Canada would not, on appeal, reverse such 
concurrent findings of fact. (leorge Mut- 
their* Co. v. Hour ha id, 28 S. C. It. 580.

In an action against a railway company for 
damages in consequence of plaintiff's property 
I icing destroyed by fire alleged to be caused by 
sparks from an engine of the company tin- 
jury found, though there was no direct evi
dence of how the fire occurred, that the com
pany negligently permitted an accumulation 
of grass or rubbish on their road opposite 
plaintiff's property which, in case of emission 
nf sparks or cinders, would lie dangerous : 
that the fire originated from or by reason of 
u spark or cinder from an engine ; and that 
the fire was communicated hy the spark or 
cinder falling on the company's premises, and 
spreading to plaintiffs’ property. A verdict 
against the company was sustained by the 
court of appeal Held, affirming the judg
ment of the latter court. 25 A. It. 242, and 
following Sf-nésac v. Central Vermont It. 
W. Co.. 2U S. C. It. 041. and tleorge Mat
thews Co. v. Bouchard, 28 S. C. It. 580, that 
the jury having found that the accumulation 
of rubbish along the railway property caused 
the damage, of which there was some evi
dence, and the finding having been affirmed 
by the trial court and court of appeal, it 
should not be disturbed by a second appellate 
court. (Jraiul Trunk 11. 11". Co. v. Muni ville, 
21) S. C. It. 201.

-------- Cause of Accident—Conjecture.] —
The plaintiff’s husband was accidentally killed 
whilst employed ns engineer in charge of the 
defendants' engine and machinery. In an ac
tion by the widow for damages the evidence 
was altogether circumstantial and left the 
manner in which the accident occurred a mat
ter of conjecture :—Held, that, in order to 
maintain the action, it was necessary to prove 
by direct evidence, or by weighty, precise, and 
consistent presumptions arising from the facts 
proved, that the accident was actually caused 
by the positive fault, imprudence, or neglect 
of tin- person sought to be charged with re
sponsibility, and such proof being entirely 
wanting the action must be dismissed. Mon
treal /tolling Mills Co. v. Corcoran, 20, S. C. 
It. 695.

Where it appeared in an action for dam
ages by the personal representative of a de
ceased workman in a factory for making 
detonating cartridges, whose death was caused

by an explosion of a highly dangerous com
position. mused as alleged by tin- negligence 
of the defendants, that the cause of the acci
dent was either unknown or else that it could 
fairly be presumed to have been caused by 
the negligence of the person injured :—Ilehi, 
that the defendants were not liable, /loininion 
Cartridge Co. v. Cairn*. 28 S. <\ It. 3<S1.

.<•- Col,Inin v. Cun,I,lino Pacific IC 11. Co.,
2<$ II. It. 7:12. 23 A. It. 115.

- - Cause of Accident—Onus.]—In an 
action to recover damages for death caused by 
alleged negligence, the onus is on the plaintiff 
to prove not only that the defendant was 
guilty of actionable negligence, but also, 
either directly or by reasonable inference, 
that such negligence was the cause of the 
death. Where, therefore, a man employed on 
the defendants' tug was drowned, and it was 
shewn that wood was piled upon the tug’s 
deck in such a way as to make it dangerous 
to pass along the deck, but it was also shewn 
that there was a safe passageway on a scow 
lashed to the tug. and there was no evidence 
whatever as to the cause of the accident, the 
action was dismissed. Young v. Uicrn Sound 
Dredge Co., 27 A. B. U49.

--------  Cause of Accident — Statutable
Until.\—A workman in a cotton mill was 
killed by being caught in a revolving shaft 
and dashed against a beam. No one saw the 
accident, and it could not be ascertained how 
it occurred. The negligence charged was the 
absence of a fence or guard, required by the 
Workmen’s Compensation Act :—Held, re
versing the decisions in 28 O. It. 73 and 25 
A. It. 3(1, that, whether the omission of such 
statutable duty could or could not form the 
basis of an action at common law, the plain
tiff's. the widow and children of tin- deceased, 
could not recover in the absence of evidence 
that the negligence charged was the cause of 
the accident. Canadian Coloured Cotton Co. 
v. Kcrvin, 29 S. C. It. 478.

--------  Cause of Accident—Vsc of Danger
ous Materials.]—To permit, an unnecessary 
quantity of dynamite to accumulate in danger
ous proximity to employees of a mining com
pany, in a situation where opportunity for 
damage might occur either from the nature of 
the substance or through carelessness or other
wise, is such negligence on the part of a 
mining company as will render it liable in 
damages for the death of an employee from 
an explosion of the dynamite, though the di
rect cause of such explosion may be unknown. 
Asbestos and Asbestic Co. v. Durand, 30 S. G. 
It. 285.

--------  Probable Cause of Accident.]—Evi
dence which merely supports a theory pro
pounded as to the probable cause of injuries 
received through an unexplained accide.nt is 
insufficient to support a verdict for damages 
where there is no direct fault or negligence 
proved against the defendant and the actual 
cause of the accident is purely a matter of 
speculation or conjecture. Canada Paint Co. 
v. Trainor, 28 S. C. It. 352.

Absence of Negligence—Finding of 
Jury—Setting aside.]—While a car of de- 
tun.hints in charge of another servant of the 
company, the driver having temporarily gone 
to the rear of the car, was proceeding west
erly at a slow rate along a street in the city 
of T., on which they had the right of way, the
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plaintiff. whoso carriage wns wniting nt the 
kerb stone, without observing the near np- 
proncli of the cur. got into mid drove lier car
riage for a short distance in the same direc
tion as the car, when she suddenly turned 
north, intending to cross, but in such close 
proximity to the car that, but for the promut 
action of the driver in charge in turning his 
lmrse off the track, the horse would have col
lided with the plaintiff'.-, carriage: as it was. 
notwithstanding that the brake was applied to 
the car the whittle!ree struck the wheel of the 
carriage, which was upset, and the plaintiff 
thrown to the ground, and her leg fractured. 
In an action for damages the jury found 
in favour of the plaintiff, which verdict 
a divisional court refused to disturb. The 
court of appeal, being of opinion that there 
was no evidence of negligence on the part of 
the defendants, reversed the judgment of the 
court below, and dismissed the action with 
costs. Follet v. Toronto Street 11. IV. Co., 
1." A. It. 340.

--------- Finding of Juru —• Itefusal to
Set aside 1—W. was working on a ves
sel in port when a boom had to be taken 
out of the crutch in which it rested, and 
he pointed out to the master that this 
could not lie done until the rigging supporting 
it. which had been removed, was replaced, 
which the master undertook to do. When the 
boom was taken out it fell on the deck and 
W. was injured. In an action against the 
owners for damages the jury found that the 
fall of the boom was owing to the rigging not 
being secured, but that this was not occasion
ed by the negligence of the owners or their 
servants:—Held, affirming the judgment in 30 
N. S. Heps. fi48, that the first part of the 
finding did not necessarily mean that the rig
ging had never been secured, or that if se
cured originally it had become insecure by 
negligence of defendants, and the jury hav
ing negatived negligence their finding should 
not lie ignored. Williams v. Hurtling, 39 S. 
<’. It. f>48.

Admissibility of Evidence.]—Action 
against the defendants for negligence in the 
< <instruction and management of their steam
boat. by which sparks escaped from the fun
nel at a wharf, and the plaintiffs’ lumber and 
mills there were burned. The alleged negli
gence consisted in leaving the screens of the 
steamer open : and on the part of the plain
tiffs evidence wns received, though objected to. 
that on other occasions, nt different times and 
places, the screens were open and cinders 
bad escaped. The engineer and firemen on 
the boat, being afterwards called for the de
fendants, swore that the screens were closed, 
nnd had never on any occasion been left open. 
The Judge ruled, at the close of the case, 
that the evidence objected to wns ad
missible, particularly ns touching the credit 
of defendants' witnesses :—Held, that such 
evidence was inadmissible either to support 
the plaintiffs’ case when it was tendered and 
received, or for the purpose for which it 
was afterwards admitted : and the jury hav
ing found for the plaintiffs, a new trial was 
granted without costs. I'd wards v. Ottawa 
Fiver Navigation Co., 39 U. C. It. 2(J4.

;--------Letter—Misdirection.]—After one
trial, mi which the jury had failed to agree, de
fendants’ solicitor wrote to the plaintiff’s soli
citor to make him a proposition, “of course 
without prejudice, further than I will state in

this letter.” The defendants, lie said, believed 
that the plaintiff wns not injured at all : but if 
he would put himself under the charge of three 
medical men named, at Montreal, for ail
months, of which they would pay all expenses, 
and if these gentlemen, or any two of them, 
would say he wns hurt, defendants would 
waive every other defence, although they 
thought they had good grounds for further 
defence, and would settle with him on such 
terms as might be agr«*ed upon, or as the 
three medical men would name. This offer, lie 
added, was made by defendants intending t<> 
use it. if refused, to shew their sincerity and 
the plaintiff's reluctance to submit to a fair 
test. This was declined, but a few days 
later, and after a jury had been sworn in the 
case, an agreement was entered into of sub
stantially the same character. By it the plain
tiff. at defendants’ expense, was to be placed 
for six months at Toronto under four medical 
men : and the defendants agreed that if they, 
or a majority of them, should agree that the 
plaintiff was injured at the time, by the 
means and in the manner alleged by him, they 
would pay damages to be estimated as provid
ed for. The medical men, however, failed to 
agree, and the case was again brought to trial. 
The defence was that the injury wns either 
simulated or caused by the plaintiff's own 
negligence. The letter and agreement were 
admitted in evidence for the plaintiff, and the 
jury were told that if in doubt ns to the 
plaintiff having contributed to his own injury, 
they might consider the letter n< evidence 
against defendants on that point. They found 
for the plaintiff, saying that they did not 
think him guilty of any neglectHeld, that 
the letter and agreement were admissible, to 
shew, on the plaintiff's part, that he was 
claiming in good faith as he had proved by 
submitting to the test proposed : and that the 
defendants might have used them to shew 
under what circumstances and at whose ex
pense the plaintiff had been under treatment. 
Held, also, that it was no objection to their 
admission that they were matters arising 
since the action. Held. also, that though the 
letter wns expressed in the lieginning to he 
without prejudice, yet, as the defendants after
wards declared it to be their intention to use 
it as evidence to shew the plaintiff’s want of 
good faith, the plaintiff was entitled to shew 
it and the subsequent •",re»ment to repel iw 
such imputation. Held, however, that the 
direction ns to the effect of the letter was 
wrong, and wns equivalent to admitting it ns 
evidence of defendants’ negligence; and that, 
the verdict must therefore be set aside. Clark 
v. Grand Trunk 11. IV. Co., 29 U. C. It. 130.

Conflict of Evidence Xonsnif,]—The 
deceased was a passenger by defendants’ rail
way for W. station, and wns. as the conduc
tor said, “ pretty drunk ” when lie got on 
the train. He went out of the car door nt 
that station, and next morning was found 
about a hundred vards bevond it. about four 
feet from the rail, with bis legs cut through 
nt the knee-joints and his left foot crushed, 
of which injuries lie died that afternoon. 
There wns contradictory evidence ns to 
whether the train stopped long enough nt 
the station, for which there were only two 
passengers, to enable persons to alight : but 
the other passenger said lie got off leisurely, 
and the person to whom deceased had been 
talking on the car said he thought deceased 
had left the train, and that lie told the con
ductor so after the train started. The con-
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ductor ami baggage-master also R°t off tln*ro 
to see tin* station-master and returned to tin* 
cnrs. Tln'ii' «as mi further proof of tin* 
manner in which deceased met with the ac- 
•ident:— 11i*ld, that then* was no evidence of 

negligence on defendants* part to go to the 
jurv, and a nonsuit was ordered. Giles v. 
final Western It. II*. Co., 3» U. C. 11. 3«iO.

Dangerous Material -Infant.]—Plain
tiff, a hoy of twelve years of age, passing 
along the highway entered upon defendants’ 
property, which adjoined it. and taking a log 
signal out of a Imx on a hand car standing 
ihere, struck the fog signal with a stone, 
when it exploded injuring him : Held, that 
ilie defendants were not liable. .UeShaiv v. 
Toronto, Hamilton, amt Buffalo It. II". Co., 
::i O. It. 1ST».

-------- - Infant — Evidence—Trespass.] —
Work on tin* construction of a railway was 
going on near the unused part of a public 
cemetery in connection with which were used 
detonating caps containing fulminate. M., a 
hoy of fifteen years of age, in passing through 
the cemetery with some companions, found 
>oiiie of these caps lying about on the bank 
above the works, in front of a tool box used 
by one of the gangs of workmen, and put them 
in his pocket. Later on the same day lie 
was scratching the fulminate end of one of 
ili an with a slick, when it exploded and in
jured his hand. On the trial of an action 
against the contractors for damages, there was 
no direct evidence as to how the caps came to 
he where they were found, but it was proved
I hat wlien a blast was about to take place 
tin* workmen would hurriedly place any ex
plosives they might have in their possession 
under their tool box, and then run away. 
It also was proved that caps of the same 
kind were kept in the tool box near which
II lose in question were found by M., and were 
taken out and put back by the workmen as 
occasion might require :—Held, that, in the 
absence of evidence of circumstances leading 
to a different conclusion, the act of placing 
the caps where they were found could fairly 
h<* attributed to the workmen, who alone 
were shewn to have had the right to handle 
them: that it was incumbent on defendants 
!o exercise a high degree of caution to pre
sent them falling into the hands of strangers ; 
that the act of M. in exploding the cap as he 
did. did not necessarily import want of due 
caution, and if his negligence contributed to 
the accident the jury should have so found ; 
and that whether or not M. was a trespasser, 
was also a question for the jury, who did 
not pass upon it. Maliilis \. Pi’jyott, 20 S.
C. K. 1S8.

--------  Precaution.]—Persons dealing with
dangerous material are obliged to take the 
utmost care to prevent injuries being caused 
through their use. by adopting all known de
vices to that end : and where there is evi
dence that there was a precaution which 
might have been taken by a company mak
ing use of electrical currents to prevent live 
wires causing accidents, and that this pre
caution was not adopted, the company were 
held responsible for damages. t'iti:< nT Light
and Power Vo. v. Lepitrc, 20 S. 0. It. 1.

Defect in Engine—Want of Spark Ar
rester.]—On the trial of an action for dam
ages for the destruction of a barn and its 
contents by fire, alleged to have been caused

by negligence of the defendants in working, a 
steam-engine used in running a hay press in 
front of the barn, the main issue was as to 
the sufficiency of a spark arrester on the 
engine, and the Judge directed the jury that 
“ if there was no spark arrester in the engine, 
that in itself would be negligence for which 
the defendants would be liable —Held, that 
iIn* Judge misdirected the jury in telling them 
that the want of a spark arrester was. in 
point of law, negligence, and such direction 
may have influenced them in giving their ver
dict : therefore an order for a new trial after 
a verdict for the plaintiff should not bo in
terfered with. Purs v. Elliott, 21 S. C. II.in.

Evidence Equally Balanced — Eon- 
suit.]—In an action for negligence, where the 
evidence is as consistent with the absence 
as with the existence of negligence, the case 
should not be left to the jury. Jackson v. 
Il’ni', L’s U. < li. 294. See, also. Deverill 
V. Grand 'I rani It. It . Vo„ 2Ô V. C. It. 317 ;
>in" n Veitch, t I’, im . Blackmon v. 
Toronto Street It. If. Co., 38 U. C. It. 172.

Obstruction in Highwny—Xuisancr.] 
—A township council appointed by resolution 
two of the defendants, who were members of 
the council, a committee to rebuild a culvert 
under a highway within the municipality. 
These two defendants employed another de
fendant ns overseer of the work and two 
other defendants to draw drain tiles, which 
were required for the work, to the place in 
question. The work was done by the day, 
and while it was being done the tiles in ques
tion, which were of a large size and of a 
light gray colour, were piled on the highway 
near the culvert. The plaintiffs' horse shied 
when passing the tiles and upset the vehicle, 
and the plaintiffs were injured:—Held, per 
Burton, J.A., that the act in which the de
fendants were engaged being in itself lawful 
they could be regarded only as servants of 
the council, and that the maximum respon
deat superior applied. Held, per Madonnan. 
J.A., that leaving the tiles at the side of the 
highway was not negligence and did not con
stitute a nuisance, and that no action lay. 
in the result the judgment below was re
versed. McDonald v. Dickenson, 24 A. It. 
31.

--------  Time — Eaisance.] — Allowing a
broken down waggon to remain on the high
way, clear of the track of a street railway# 
for nearly two hours, is not in itself sufficient 
evidence of negligence to support an action by 
a person who strikes against the waggon 
while passing in a street car. Such a brok
en down waggon does not become a nuisance 
or obstruction to the highway, until, having 
regard to the difficulty of removing it, it has 
been allowed to remain thereon for an un
reasonable time. Bowden v. Lake Simeoe 
I" Co., 21 A. R. Il 1.

Opinion Evidence -Question for Jury.] 
- The defendant, having charge of the plain- 
till's colt, took it to a blacksmith's shop to 
be shod for the first time, and having tied it 
there went out. The colt, pulling hack, threw 
itself, and received injuries of which it died. 
The plaintiff sued defendant for negligence 
in so tying the colt instead of having it held 
while being shod : and several witnesses were 
of opinion that what defendant had done wn 
improper, while others thought he had adopt 
ed the proper plan :—Held, not a case in
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which there should be n nonsuit, on the i 
ground that the evidence was consistent either 
with the existence or non-existence of negli
gence; but that the question was for the jury. 
Cotton v. Wood, 8 C. B. N. 8. 568, and jack- 
son v. Ilyde, 28 V. C. It. 204, distinguished. | 
Henderson v. Barnes, 32 U. C. It. 176.

Positive Proof—Crown—Public Work.] 
—In an action by the Crown for damages 
arising out of an accident alleged to be due 
to the negligence of a contractor in the per- I 
formance of his contract for the construction 
of a public work, before a contractor can be i 
held liable the evidence must shew beyond ; 
reasonable doubt that the accident was the 
result of his negligence. The Queen v. Pou- I 
pore, G Ex. C. It. 4.

A suppliant seeking relief under clause (c) 
of s. 16 of the Exchequer Court Act must 
establish that the Injury complained of re
sulted from something negligently done or 
negligently omitted to be done on a public 
work by an officer or servant of the Crown 
while acting within the scope of his duties 
or employment. Alliance Assurance Co. v. 
The Queen, 0 Ex. C. R. 76.

---------  Xoise—Highway.]—The mere fact
that a horse, while living driven along the 
highway, has been frightened by the whistle 
of a steam engine, used by the defen
dants for the purpose of their lawfully 
operated waterworks, is not sufficient to make 
them responsible for damages resulting from 
the horse having run away. Some positive 
evidence of negligence in the use of the 
whistle must be given, or at least some evi
dence that its use might he expected to cause 
such an accident, so as to cause it to be a 
nuisance to the highway. Roe v. Village of 
Lucknow, 21 A. R. 1.

---------  Particular Act—Pleading.]—Tn an
action to recover damages for injuries alleged 
to have been caused by negligence, the plain
tiff must allege and make affirmative proof 
of facts sufficient to shew the breach of a 
duty owed him by, and inconsistent with due 
diligence on the part of the defendant, and 
that the injuries were thereby occasioned ; 
and where in such an action the jury have 
failed to find the defendants guilty of the 
particular act of negligence charged in the 
declaration as constituting the cause of the 
injuries, a verdict for the plaintiff cannot be 
sustained, and a new trial should be granted. 
Cowans v. Marshall, 28 S. C. It. 161.

Prima Facie Proof—Fall of Mirror— 
Injury to Child — Reasonable Care.] •— A 
woman went with lier child, two and a-linlf 
years old, to the defendants' shop to buy 
clothing for both. While there a mirror fixed 
to the wall, and in front of which the child 
was, fell and injured him :—Held, by the 
Queen’s bench division, that it was a ques
tion for the jury whether the mirror fell 
without any active interference on the child’s 
part; if so, that in itself was evidence of 
m-gligence ; but if not, the question for the 
jury would be whether the defendants were 
negligent in having the mirror so insecurely 
placed that it could be overturned by a 
child: and if that question were answered in 
the affirmative, the child, having come upon 
the defendants' premises by their invitation 
and for their benefit won Id, not he debarred 
from recovering by reason of his having di
rectly brought the injury upon himself.
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Hughes v. Macfie, 2 II. & C. 744, Mangan 
v. Atterton, 4 II. & C. 388, and Bailey v. 
Neal, 5 Times L. It. 20, commented on and 
distinguished. Semble, that the doctrine of 
contributory negligence is not applicable to a 
child of tender years, tlardner v. Grace, 1 
F. & F. 359, approved of. Semble, also, that 
if the mother was not taking reasonably pro
per care of the child at the time of the ac
cident. her negligence in this respect would 
not prevent the recovery by the child. Held, 
by the court of appeal, that the fact that a 
child of tender years, while in a shop with 
its mother, by the invitation and for the 
Itenefit of the proprietors, is injured by an 
unfastened mirror, standing against the wall, 
falling upon it, the cause of the fall being 
unknown, is, in itself, sufficient evidence of 
negligence to justify the case being submitted 
to a jury. Sangster v. T. Raton Co., 25 O. 
R. 78, 21 A. R. 624. Affirmed by the supreme 
court "i" Canada, 21 s. 0. B. 708.

--------- Hire of Tug—Injury to—Presump
tion uf Fault. 1—See Collins Hay Rafting and 
Forwarding Co. v. Ruine, 29 8. C. It. 247.

---------  Res Ipsa Loquitur.]—In an action
against the owners of a steamboat for dam
age done to the plaintiffs’ bridge, it apjiear- 
ed that the steamer was found drifting against 
the bridge one morning after a storm, and 
that the injury complained of was thus caus
ed :—Held, sufficient primâ facie proof of 

I negligence, and that it lay upon defendants 
to account for the accident. Cataraqui Hridge 
Co. v. Holcomb, 21 U. C. R. 273.

See, also. Wilmot v. Jarvis, 12 U. C. R. 
641.

The plaintiff, while walking on a sidewalk, 
was knocked down and injured by a run
away horse of the defendant. At the time of 
the accident the horse was harnessed to a 
sleigh, but no person or driver was in the 
sleigh, and all that was proved was that the 
horse was seen running away; that the sleigh 
upset, the occupants were thrown out, and 
that the horse ran on the sidewalk and the 
accident occurred :—Held, that this was suf
ficient to make out a primâ facie case of 
negligence, and that the onus of disproving 
that case and explaining the cause of the 
runaway lay upon the defendant. Manzoni 
v. Douglas, 6 Q. B. D. 145, discussed. Craw
ford v. Upper, 16 A. It. 440.

—------ Unguarded Machinery—Cause of
Accident.]—See Kervin v. Canadian Col
our.,I Cotton I tills Co., 28 O. R. 73. 25 A. R. 
36, 29 8. C. It. 478.

Specific Findings of Jury—Setting
aside—Sew Trial.1—Where the jury find ne
gligence and then define the negligence to con
sist in doing certain acts, the court, if there 
is some evidence of negligence in other re
spects, may in their discretion order a new 
trial, although there is no evidence to sup
port the specific findings. Judgment in 26 
<). It. 732 affirmed. Cobban v. Canadian Paci
fic R. IV. Co., 23 A. It. 115.

See Zumstein v. Shrumm, 22 A. R. 263; 
block v. Lindsay, 28 S. C. It. 453

XII. Proximate Cause of Injury.
Accident — Bodily Injury — Subsequent 

Xcglcct.]—The plaintiff’s wife died forty- 
four days after falling into the water from
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the defendants’ wharf. .She lind not had 
regular and continual medico 1 treatment 
after the accident, and the physicians who 
pave evidence at the trial differed as to 
whether or not the immersion was the cause 
of her death. The jury, when asked whether 
she would have recovered if she had had regu
lar and continual attendance, answered 
“very doubtful." A verdict was fourni for 
the plaintiff for $1.500 damages, which the 
supreme court of Nova Scotia set aside, ami 
ordered a new trial Held, that the evidence 
and finding of the jury having left it in douht 
that the accident was the proximate cause 
of the death, the jury not having been pro
perly instructed ns to the liability of the 
company under the circumstances, and the 
damages being excessive, the order for a 
new trial should be affirmed. 1 ork v. Can
ada Atlantic 8. 8. Co., 2*2 S. C. It. 107.

Danger Voluntarily Incurred.]—C..
having driven his horses into a lumber yard 
adjoining a street on which blasting operations 
were being carried on, left them in charge of 
the owner of another team while he spoke to 
the proprietor of the yard. Shortly after
wards a blast went off. and stones thrown by 
the explosion fell on the roof of a shed in 
which <’ was standing and frightened the 
horses, which began to run. C. at once ran 
out in front of them and endeavoured to stop ; 
them, but could not, and in trying to get 
away he was injured, lie brought an action 
against the municipality conducting the blast
ing operations to recover damages for such 
injury :—Held, by the court of appeal. . 
that "where a man. acting ns a reasonable 
man would ordinarily do under the circum- ! 
stances, voluntarily places himself in a po- [ 
sition of danger in the hope of saving Ins 
property from probable injury to the life or ! 
property of others, and sustains hurt, the 1 
person whose negligent act has brought about 
the dangerous situation is responsible in 
damages. Anderson v. Northern It. W. Co., 
2"i C. P. .'$01. distinguished and questioned. 
Held, affirming the decision of the court of ! 
appeal, that the negligent manner in which | 
the blast was set off was the proximate and | 
first cause of the injury to C. : that such 
negligent act immediately produced in him 
the state of mind which instinctively inps'lled 
iiim to attempt to stop the horses: and that 
he did no more than any reasonable man 
would have done under the circumstances. 
Connell v. Town of Prescott, 20 A. It. 49, 
22 S. C. R. 147.

Drainage Award — i"Son-performance — 
Injury to Land—Township Engineer.]— 
After the time fixed by an award under the 
Ditches and Watercourses Act, 1881$ (40 
Viet. c. 27), for the completion of certain 
drainage work by neighbouring landowners, 
the plaintiff, who was one of the parties in
terested in the award, in writing required the 
defendant, as township engineer, to inspect 
the work, with the object of having it com
pleted according to the award, but. as the I 
plaintiff alleged, the defendant neglected to 
inspect the work or cause it to be completed 1 
according to the award, and thereby the pro- j 
visions of the award were not carried out, | 
and the plaintiff in consequence suffered 
damage by reason of water remaining on his 
land:—Held, that the provision of s. 13 of 
the above Act as to the inspection by the en
gineer is imperative, and on action will lie 
for breach of his duty ; but, even if the

evidence had shewn such a breach, the dam
ages claimed were not the proximate, neces
sary. or natural result thereof. The other 
provisions of s. 13 are merely permissive, and 
no action will lie for their non-perform
ance; nor, were it otherwise, could it be held 
that the damages claimed were the proximate 
result of such non-performance. Those who, 
by the terms of the award, ought to have 
done the work, were the persons proximately 
responsible for the damages. O'ltyrnc v. 
Campbell, 15 O. U. 339.

See Cram v. Ryan, 24 O. R. 500, 25 O. 
It. 524 : Uoican v. Toronto It. IV. Co., 29 S. 
C. U. 717; Roberts v. Hutchins, ib. 218.

XIII. Miscellaneous Cases.

Bailment—Liability for Negligence in 
T'se of llind Chattels.]—See Reynolds v. 
Roxburgh, 10 o. K. 049.

Executions against Mortgagor \>-
yleet to Starch for.]—See Itroicn v. McLean, 
18 O. R. 533.

“ Gross Negligence ”—Meaning of—Re
marks upon.] See Fitzgerald v. Grand 
Trunk R. IV. Co.. 4 A. R. 001.

Investing Money.] -— .See Carter v. 
Hatch, 31 C. I*. 293 ; Thompson v. Robin
son, 15 O. R. 002, 10 A. R. 175.

Landlord and Tenant—Loss by Fire— 
Culpable Negligence of Tenant.]—See Klock 
v. Lindsay, 28 S. C. R. 453.

Machinery — Using on High trays.]—See 
Lawson v. Alliston, 19 O. R. 055.

Obstructing Highway — Proximate 
Causi — Contributorn Negligence—Dedication 
of Highway.]—The defendants’ premises abut
ted on a street in a city. The defendants 
placed a beam at the height of nine and n- 
lialf feet from the ground along the north 
limit of the street, which was twenty-nine feet 
in width, and hung a gate therefrom, and put 
up another gate across said street about 
twenty feet further south, the two gates not 
being exactly opposite to each other, nor of 
the same width. A lane ran north from the 
street. There was an accumulation of rub
bish with ice and snow under the beam, which 
raised up the front wheels, and the plaintiff, 
while driving along the street, was injured by 
being crushed between the beam and the load 
upon which he was seated. He said he knew 
of the beam, having driven there often, but 
that his attention was called from it by hav
ing to steer his way carefully between the 
two gates. This street had not lieen adopted 
as a highway by by-law :—Held, that, al
though by 40 Viet. c. 18. s. 545 (O.), the 
council is prohibited from laying out a road 
or street of less than sixty-six feet in width, 
they may consent to the owner of lands lay
ing one out less in width, and that, prior to 
the Act of 1873, the owner was not prohibited 
from laying out a road of any particular 
width: and that, as the street had been laid 
out and used as a public street for many 
years, having several large business establish
ments fronting upon it. or with a rear access 
to it, and public conveyances bad used it for
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business purposes in all respects ns n high
way, it might in an action of this kind, be
tween a person using it in the way of busi
ness, ns it had so long been used, and one 
who v as charged with obstructing it, be 
found to be a public highway. Held, also, 
that the beam was the proximate cause of tin- 
injury. not the ice and snow only, and that 
defendants were liable though the person who 
allowed the rubbish to thus accumulate might 
Ik* liable also. Held, also, that there was no 
contributory negligence on the part of the 
plaintiff. Bliss v. Bocckh, 8 O. It. 451.

Partnership — Action in Warranty — 
Joint Speculation.] — See Archibald v. l)c 
Lisle, 25 S. C. It. 1.

Promissory Note—Alteration of— Nigli- 
gcncc of Maker.]—See Swaisland v. I ta vid
eo n, 3 O. It. 320.

Removing Lateral Support from 
Buildings. |—See BUILDINGS.

Sale of Shares by Pledgee -Neglect to 
Enforce Contract.]—The defendant, who was 
mortgagee of certain shares in a company, 
sold them by auction. The plaintiff, who was 
entitled to the shares subject to the defend
ant’s claim, knew of and ratified the sale. 
The purchaser refused upon various grounds 
to carry out the sale, and no attempt was 
made by the defendant to compel completion 
of the contract. Subsequently the shares fell 
very much in value :—Held, that there was 
no duty cast upon the defendant to take pro
ceedings against the purchaser to compel com
pletion, and that he was not liable to account 
for the shares at the price that would have 
been realized had the sale been completed. 
The plaintiff could have paid the defendant’s 
claim and then have herself taken proceedings 
against the purchaser, and not having done so, 
was not entitled to complain. Daniels v. 
No ton, 17 A. It. 200.

Trap-door—Negligence in Leaving Open 
in Tdcgraph Office—Action for Death Caused 
thereby.]—See Denny v. Montreal Telegraph 
Co., 3 A. It. 028 ; S. C.. 42 U. C. It. 577.

Wall—Negligently Allowing Wall to Re
main without Support.]—See Kinney v. Mor
te». 2 C. V. 220 ; Mitchell v. Harper, 4 C. 1\ 
147.

Sir Collateral Security—Crown. III. 1, 
4—Infant, V. 1—Landlord and Tenant, 
XV.—Master and Servant, v., vi.—Medi
cine and Surgery, III.—Municipal Cor
porations, XXI.—New Trial, IX. 5. XVII. 
4—Principal and Agent, III. 2—Railway, 
V.. VL. X.. XII., XIII.—Sheriff, IX. 4— 
Ship, XI. 3 (c)—Solicitor, X 2—Street 
Railways, IV.—Telegraph, I.—Way, VIII. 
3.

NEGOTIABLE INSTRUMENTS.
See Bills of Exchange,

Deposit Receipts.] — See Re Central 
Itank, Morton and Block's Claims, 17 O. It. 
574.

Premium Notes.]—See Scars v. Agricul
tural Ins. Co., 32 C. I*. 585.

NEW ASSIGNMENT.
Sec Pleading—Pleading at Law refore 

the Judicature Act, VII. 4 (g).

NEW TRIAL.
I. In Criminal Matters, 4787.

II. Damages,
1. Excessive Damages,

(a) Actions of Contract, 4788.
(b) Actions of Tort, 4790.

2. Inadequate or Trifling Damages,
4«D3.

3. Nominal or Trifling Damages,
4705.

4. Verdict under £20, 4790.

III. Discharging Rule or Order for
Non-payment of Costs, 4797.

IV. Evidence,
1. Discovery of New Evidence, 4709.
2. Examination of Witnesses and Re-

jeetion or Reception of Evi
dence—Rulings us to, 4801. -,

3. False or Mistaken Evidence, 4803.
4. Further Evidence—Production of,

4803.
5. Improper Admission of Evidence,

4804.
0. Improper Rejection of Evidence, 

4807.

V. Judge’s Charge,
1. Misdirection, 4809.

(a) (Icnerally—When New Trial 
Granted for, 4809.

(b) Particular Instances, 4811.
2. Nondirection, 4817.

VI. Jury,
1. Improper Constitution or Selec

tion, 4819.
2. Improper Influence, 4820.

4. Unsatisfactory Verdict, 4824.

3. Improper or Mistaken Verdict, 
4822.

VII. Motion for,
1. Affidavits, 4820.
2. Appeals, 4827.
3. Forum, 4828.
4. Rule Nisi or Notice of Motion,

4829.
5. Several Defendants, 4830.
0. Several Issues or Counts, 4831.
7. Time for Making Motion, 4831.
8. Other Cases, 4831.

VIII. Objections not Taken at the 
Trial, 4831.

IX. Particular Actions,
1. Defamation, 4833.
2. Ejectment, 4835.
3. Interpleader, 4830.
4. Malicious Arrest or Prosccutû.n,

4837.



4787

5. Négligence, 4839.
6. Penal Actions, 4841.
7. Seduction, 4841.
8. Other Actions and Matters. 4842.

X. Pleadings—New Trial to Amend, 
4843.

XL Ruling as to Right to Begin, 4845.

XII. Substitution of New. Trial for 
Nonsuit, 4845.

XIII. Surprise or Absence,
1. A latence of Counsel, 4840.
2. Absence of Documentary Evidence,

4840.
3. Absence of Parties, 4847.
4. Absence of Witnesses, 4848.
5. Affidavits Required, 4849.
0. Testimony Contrary to Expecta

tion, 4850.
XIV. Terms on which Granted or Re

fused, 4852.

XV. Trial without a Jury, 4855.

XVI. Two or More New Trials, 4855.
XVII. Verdict against Law and Evi

dence or Judge’s Charge,
1. Crime Charged, 4858.
2. Facta not Fully Elicited, 4859.
3. Fraud Charged, 4802.
4. Negligence or Want of Diligence

of Applicant, 4802.
5. Trial without Jury, 4803.
6. Verdict Doing Substantial Jus

tice, 4804.
7. Verdict Perverse, 4805.
8. Other Cases, 4805.

XVIII. Miscellaneous Cases, 4872.

I. In Criminal Matters.

(See Criminal Law.)

Criminal Code. 1892.1—New trial di
rected. upon an appeal under s. 744 of the 
criminal code. Regina v. Urennan, 27 O. R. 
059.

Indictments for Misdemeanours —
Convictions.1—An indictment cannot he re
moved from the assize after judgment pro
nounced, for the purpose of applying for a 
new trial. Regina v. Smith. 10 V. C. R. 99; 
Regina v. Crabbe, 11 U. C. R. 447.

After an acquittal for nuisance in obstruct
ing a highway, the court refused a certiorari 
to remove the indictment with a view of ap
plying for a new trial, or to stay the entry of 
judgment, so that a new indictment might be

4788

preferred and tried without prejudice. Re
gina v. Whittier, 12 U. C. R. 214.

After acquittal for nuisance a motion was 
made for a certiorari to remove the indict
ment, with a view to a new trial, no ground 
living shewn by affidavit ; and the new trial 
was moved for on the same day. being the 
fourth day of term :—Held, that the certio
rari, after the acquittal, could not issue as of 
course ; but that, if it could, it would have 
been unnecessary to move for a new trial 
within the first four days of term. Regina 

i v. Uzoxcski, 14 U. C. R. 591.
Defendant was convicted of an assault at 

the quarter sessions and fined, but during the 
same sessions he obtained a new trial on his 
own affidavit, and was acquitted at the fol
lowing sessions :—Held, that the quarter ses
sions had authority to grant such new trial, 
and that this court could not interfere. Re
gina v. Fitzgerald, 20 U. C. R. 540.

I Defendant was convicted at the recorder’s 
! court, on contradictory evidence, for obstruct

ing a highway, the result of the verdict being 
io shew that he and several others, whose 
houses and greenhouses had been standing 
for sixty years, were encroaching upon the 
street. A new trial having been refused, on 
appeal only the evidence was returned to the 
court of Queen’s bench, with a copy of the 
rule nisi. The court, under these circum- 

: stances, considering the importance of the 
case, and that the grounds of the judgment 
Mow were not given to them, directed a new 
trial, contrary to the usual rule, which was 
affirmed, that such appeals will not be enter- 

i tamed upon the question of evidence. Regina 
v. McLean, 22 U. C. R. 443.

Defendant in a criminal case obtained a 
: rule nisi for a new trial, but his term of im

prisonment expired before judgment could be 
! given after the argument, and the decision 

therefore became immaterial. Regina v. Pat
terson, 27 U. C. R. 142.

Where a conviction has been affirmed by a 
jury on an appeal to the quarter sessions, that 
court has no authority to grant a new trial 
Re Yearke and liingleman, 28 U. C. It. 551.

i In no case of misdemeanour, after verdict 
of acquittal, will a new trial be granted, on 
the ground that the verdict is against evi
dence or the weight of evidence. In cases of 

! non-feasance, such as non-repair of a high
way, a new trial may be ordered on the 
ground of misdirection, improper reception or 
rejection of evidence ; but in cases of mis
feasance, such as obstruction of a highway, 
it is doubtful if a new trial should be granted 
in any case. Regina v. Port Perry and Port 
Whitby R. W. Co., 38 U. C. R. 431.

II. Damages.

1. Excessive Damages.

(a) Actions of Contract.
Accounts. 1—Where plaintiff and defend

ant have had open accounts for a long period, 
and have taken no pains to come to an under
standing in regard to the terms of their deal
ing. or to preserve the means of proving the

NEW TRIAL.
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necessary facts, and the jury find more or less 
upon conjecture what the court may think ex
cessive damages, for the plaintiff—the court 
will very rarely on that ground grant a new 
trial. Corner v. McKinnon, 4 U. C. It. 350.

Where the amount is mere matter of com
putation and 11»«* verdict esewalve, the court
will direct a verdict for the plaintiff for the 
correct amount, or a new trial on payment of 
costs. Stephenson v. Ranney, 2 C. P. 10<i.

Bond to Convey Land.]—Action on a 
bond to convey land. The damages appearing 
to lie excessive, and defendant being willing 
and able to make a deed to the plaintiff, who 
had so far not suffered from the want of it, 
and the delay not having been wholly the 
fault of defendant, n new trial was granted 
on payment of costs. Sikes v. Wyld, 1 B. & 
S. 587. commented upon. Scott v. Reticle, 15 
C. P. 200.

Breach of Promise of Marriage.] —
The jury gave .<4.500, and the court refused 
fo interfere. Woodman v. Itlair, 30 C. P. 
452.

Contract for Deed of Land.l -A new
trial granted for excessive damages in an ac
tion for the non-execution and delivery of a 
deed, which was delivered four days after the 
trial, the verdict being founded'on the value 
<.f the estate. Muirhcad v. McDougall, 5 O. 
s 642.

Covenant for Title.] — Semble, that 
where heavy damages are given in an action 
of covenant for good title, though the plain
tiff knew the state of defendant's title, the 
court will grant a new trial. Emery v. Mil
ler, Tay. 33G.

In an action on defendants* covenant that 
he owned certain timber limits, and for a 
fraudulent representation of ownership. Sic., 
which latter charge was not proved, the jury 
found a general verdict for $1,000, which up
on the evidence was excessive: and on this 
ground a new trial was granted. Link v. 
Hunter, 27 U. C. It. 187.

Covenant to Repair.]—In an action by 
a lessor against the assignee of the lessee for 
not repairing, the plaintiff proved that the 
damages to the reversion by reason of defend
ants' neglect to repair were $051, this estimate 
covering all injury up to the time of the trial. 
The jury gave $400. A new trial was re
fused. Perry v. Rank of Upper Canada, 10 
C. P. 404.

Goods Furnished.]—The defendant, be
ing employed by the plaintiffs as their loco
motive and car superintendent, made use of 
their materials and men in doing work for a 
sewing machine manufactory in which he was 
a partner, and untruly entered such time and 
materials ns employed in the plaintiffs* ser
vice. The plaintiffs sued him on the common 
counts, claiming in their particulars for goods 
furnished, but not for work and labour. The 
articles thus furnished were charged by the 
plaintiffs at $500, which the jury gave, and 
allowed a doubtful credit of $180, though such 
goods could have been obtained at an estab
lishment for the purpose for about $180; but 
much time bad been expended in experiments 
and in making tools for the work, not required 
in the plaintiffs* business :—Held, that the

damages were not excessive. Xorthem R. W. 
Co. of Canada v. Lister, 27 U. C. It. 67.

Hiring — Wrongful — See
Guilford v. Anglo-French Steamship Co., 9 
S. C. It. 303.

Insurance Policy.]—The damages, in an
action on a fire policy, being, under the evi
dence stated in this case, excessive to the ex
tent of $00. n new trial was ordered unless 
the plaintiff would reduce his verdict by that 
sum. Chaplin v. Provincial Int. Co., 23 C. 
P. 278.

Warranty.]—Defendant sold plaintiff a 
stallion, warranting him to he a good coverer 
and foal-getter. The horse turned out worth
less ns a foal-getter, and the jury gave £150 
damages. The court, although considering 
the damages too high, refused a new trial. 
Xatrass v. A'ightingalc, 7 C. P. 200.

Warranty on Sale of Plano — Rreaeh.]
—See McMullen v. Williams, 5 A. R. 518.

Work and Labour.]—Action for work 
and labour. New trial granted on payment 
of costs on the ground of excessive damages. 
Stork v. Great Western R. W. Co., TCP. 
520.

In an action for work and labour, the sec
ond trial being before a special jury struck 
by defendants, and the verdict being larger 
than liefore, the court declined to interfere for 
excessive damages. Stock v. Great Western 
R. IV. Co., 9 C. P. 134.

See Shaver v. Great Western R. W. Co., 
G C. P. 321.

(b) Actions of Tort.

Diverting Stream.]—Action for injury 
to plaintiff by diverting the course of a stream. 
The trial Judge thought the damages exces
sive. and the court discharged the rule on the 
plaintiff consenting to reduce the verdict to 
$300. McLean v. Crosson. .'13 IL C. R. 448.

Ejecting Passenger.]—Verdict for £50 
against a railway company for putting the 
plaintiff off a train, though the inconvenience 
occasioned to him was trifling, and the con
ductor acted bonâ fide, under an impression 
that the plaintiff had not paid bis fare, and 
without harshness or violence. New trial 
granted for excessive damages. Huntsman v. 
Great Western II. W. Co.. 20 U. C. It. 24.

Although $300 damages to a passenger who 
was turned off a train was considered ex
cessive—it being the second verdict, the court 
would not interfere. Curtis v. Grand Trunk 
R. TV. Co.. 12 C. P. 89.

False Imprisonment.]—New trial grant
ed for excessive «lamages in an action for false 
imprisonment. Armour v. Bostcell, G O. 8. 
153.

Action for false imprisonment of a child 
on an unfounded charge of stealing fruit from 
plaintiff’s garden. Verdict £02 10s. New 
trial refused. McDonald v. Cameron, 4. 1J. 
C. R. 1.
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A verdict of £1,000, in nil action for false i 

imprisonment, though in the opinion of the 
court excessive, was not set aside on that 
ground. Itobertson v. Meyers, 7 U. C. It. 423.

In trespass against a magistrate evidence 
was given that the plaintiff had been guilty of 
the offence charged, but such evidence was 
offered and received only in mitigation of dam
ages; 10 Viet. c. ISO, s. 12, which in such a 
case limits the damages to 2d,, and deprives 
the plaintiff of costs, was overlooked, and the 
plaintiff obtained a verdict for full damages : 
—Held, that there must he a new trial, with
out costs. Ill',** v. Huber, 15 V. C. It. 025.

In an action against two justices for im
prisonment, charged in one count ns a tres
pass. and in another as done maliciously, the 
jury found $800 against one defendant, and 
$(tio against the oilier. One of the defend
ants having used insulting expressions to the 
plaintiff during the examination:—Held, no 
misdirection to tell the jury that they were at 
liberty to give exemplary or vindictive dam
ages; and that the verdict was not excessive. 
Clissold v. Much'll, 25 V. C. It. SO; S. G\, in 
appeal, 20 U. C. It. 422.

Action for false imprisonment. 'Hie plain
tiff. when arrested, was bailed to appear next 
morning, and the case was then dropped. The 
jury having given $5UO, the court refused to 
interfere. Campbell v. Mvltuiiell, 27 l . C. 
It. 313.

Flooding Land. 1 Action for penning 
back water. Verdict for $400. New trial re
fused. though only about four acres were ren
dered worthless, and the damage extended 
over only a year, defendants’ conduct having 
liven unreasonable and the Judge not being 
dissatisfied with the verdict. Brcathour v. 
Bolster, 23 V. <’. It. 217.

Where in an action for overflowing land, 
the plaintiff was entitled to recover, though 
not to the extent of the verdict, the court 
named a sum ($100). on payment and accept
ance of which the rule for a new trial should 
be discharged without costs. McClillivray v. 
(In ut Western It. IV. Co., 25 V. C. It. 00.

Malicious Procedure.] —A writ of re
plevin having been issued by defendant 
against plaintiff, under which certain books 
of account were seized and given to defendant, 
the plaintiff some time afterwards brought an 
action for damages, contending that defend
ant had maliciously sued out the writ to in
jure him. claiming large damages. The jury 
found for the plaintiff £80: -Semble, that the 
verdict, under the circumstances, would have 
been set aside for excessive damages, if not 
otherwise. Crate ford v. Met.area, 0 C. 1*. 
215.

Where the damages are large, and to a 
great extent sentimental, this may well be 
considered in deciding whether there has been 
a substantial wrong caused by a clear misdi
rection. Winfield v. Kean, 1 (). It. 103.

Negligence. 1 — Where in an action for 
damages against a railway company for negli
gence. one of the parties to whom damages 
were awarded, who was an infant, died after 
verdict and before judgment, and the verdict 
was now moved against, on the ground of ex
cessive damages :—Held, that the court to pre
vent injustice had power to grant a new trial,

which was ordered unless the damages given 
to the deceased child were reduced to a sum 
commensurate with the expense caused to the 
mother’s estate by its illness and maintenance. 
Sibbald v. (hand Trunk It. IV. Co., Trcmayno 
v. Brand Trunk It. IV. Co., 10 <>. It. 104.

--------  Evidence.] — See York v. Canada
Atlantic S. S. Co., 22 S. C. It. 107; Sont- 
he rye r v. Canadian Pacific It. IV. Co., 24 A. 
203.

Trespass. | In an action of trespass q. c. 
f., the court will interfere when the damages 
are manifestly excessive. The verdict here was 
for £75. The court was equally divided as 
to granting a now trial. Jeffers v. Markland,
5 Ü. S. 077.

In trespass, for entry under colour of dis
tress. the jury gave £75 damages, and, al
though they seemed excessive, a new trial was 
refused. Chase v. Scripture, 14 U. C. It. 598.

In an action against a division court bailiff 
and two execution creditors for seizing goods, 
the court refused to interfere, on the ground 
of excessive damages, the excess being only 
$50. Lough v. Coleman, 29 U. C. It. 307.

In trespass for taking timber, the court re
fused to disturb the verdict on the ground that 
the damages were beyond the value of the 
logs taken. Hint v. Bird, 11 U. C. It. 444.

Where the trespass to plaintiff's land had 
been wilful and after full notice, the court 
refused to grant a third trial, though they 
considered the verdict for $503 much too high. 
Nicholson v. Page, 27 V. C. It. 505.

The court will not ordinarily interfere with 
the verdict unless the damages are manifestly 
extravagant, or unless some wrong element 
has been admitted in the computation of them, 
or there is reason to attribute partiality or 
other Improper motive to the jury; and in 
case of such interference the court will im
pose equitable conditions on a defendant seek
ing relief. A new trial was granted when the 
verdict was for £400, in trespass for taking 
goods of much less value. Barclay v. Adair, 
7 ('. I*. 157. See also McDonald v. Cameron, 
4 U. C. It. 1.

In joint trespasses each defendant is liable 
for the damage occasioned to the plaintiff by 
the joint act. and the court will not interfere 
because as regards one the verdict may be ex
cessive. Uruntliam v. Severs, 25 U. U. It. 
409.

Where, in trespass against a sheriff for 
taking goods, the jury gave the full value of 
all seized, although the plaintiff had expressly 
claimed only a portion, declaring that the rest 
were nut hi -, a new trial was granted. Jtoblin 
v. Moodic, 15 U. C. It. 185.

Where the damage consisted in cutting 
down some ten or twelve ornamental and 
shade trees growing on the highway opposite 
to the plaintiff’s land, for which he was 
awarded $150:—Held, not excessive. Doug- 
las v. Fate, oi 0# P. 140.

In an action of trespass to a certain lot of 
land and expulsion of the plaintiff therefrom, 
the plaintiff claimed $500, the jury assessed 

| the damages at $1.500, and the trial Judge
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amended lho statement of claim accordingly : 
- Held. I lint the diminues wen* excessive, and 
a new trial was granted. Robinson v. Hull, 
1 U. It. 2ÜÜ.

Trover. | M. having sold produce, ami re
ceived notes in payment, refused to give up 
the property. In trover, the jury gave £25 
damages over the actual value of the prop
erty. which they at the same time estimated 
too' high : — Held, that defendant was not 
entitled to a new trial for the excess of value 
allowed, bet it waa granted, ee tie* ground 
of the £25 damages, on payment of costs. 
lion loud v. Meade, 0 C. P. 353.

In trover, damages being laid in the declar
ation at #8.01 Mt. and the jury having found a 
verdict for $10,548:—Held, that this did not 
necessarily entitle defendant to a new trial 
for excessive damages, and that the plaintiff 
must get rid of the difficulty occasioned by 
the verdict exceeding the amount laid in the 
declaration. Wilde v. Crow, 10 C. P. 400.

Trover for plaintiffs* grain destroyed by fire 
in defendants' elevator:—Held, under the cir
cumstances stated in the report, that this was 
u case in which no more than the actual dam- 
iigc.s sustained should have been assessed ; and 
the jury having awarded excessive damages, 
the court granted a new trial on payment of 
co-ts. unless the plaintiff would reduce the 
verdict to a sum named. Moffatt v. Urand 
Trunk It. W. Co.. 15 C. P. 302.

In trover and trespass for goods taken un
der an illegal distress, the value of the goods 
seized was proved to lie about $450, but the 
jury gave a verdict for $700:—Held, that, 
upon the facts stated in the report of the case, 
the damages were not excessive. Walcott v. 
Stolivker, 1U C. 1*. 555.

See, also, post IX.

2. Inadequate or Trifling Damage».

The court refused to set aside an assessment 
of damages, upon the ground that the verdict 
was too low from a misapprehension of the 
jury. 1‘crkins v. Scott, Tay. 405.

1 inmages assessed at 3 less sum than the 
evidence appeared to warrant. New assess
ment ordered. Leonard v. /‘a tiling, 3 O. S.
17.

New trial refused for smallness of damages, 
on an affidavit that a material witness was 
absent from the Province at the time of trial. 
liudgkinson v. Uroxcn, 3 U. C. It. 401.

The court will not grant a new trial at the 
instance of the plaintiff on account of the 
smallness of the damages, except in very clear 
cases and under very peculiar circumstances. 
In this case, an action on a bond to convey 
land, it was refused. McDonald v. McDon
ald, 4 V. C. R. 133.

In an action on the case, the damages are 
generally in the discretion of the jury, and 
the bare fact of the verdict appearing small, 
"!• not easily to be reconciled with any par
ticular hypothesis of calculation, is not ground 
lor a new trial. Hyde v. (Jooderham. ti C. 
P. 539.

Where a disputed item, forming one dis
tinct head of the plaintiff's demand, has Ix-en 
Improperly disallowed by the jury, the 
principle upon which the court refuses a new 
trial to the plaintiff for smallness of damages 
does not apply. Maddoek v. (Jlaxs, 5 U. C. 
It. 229.

18 Elis. c. 5 prohibits the compromise of 
a qui lain action without leave of the court. 
Where therefore a plaintiff agreed to discon
tinue such an action upon being paid his costs, 
and in a subsequent action for those costs 
recovered much less than he thought the jury 
should have given him, and applied to the 
court for a new trial, the court, from the 
nature of the transaction, refused any relief. 
Uleeker v. Meyers, 0 U. C. It. 134.

Where the damages given were complained 
of as being too small, a new trial was granted 
with costs to abide the event, viz., the event 
of the plaintiffs recovering more than the 
amount of the first verdict. Jones v. Me- 
Dotccll, 12 U. ('. It. 214; Craig v. Corcoran,
24 U. C. It. 40(1.

T. contracted to do certain work for plain
tiffs at a price below its value, and did what 
at the contract price would come to £2.090, 
allowing certain deductions which the plain
tiffs claimed to make for imperfect work. He 
then abandoned it and left the Province, hav
ing received from the plaintiffs £2,295. The 
plaintiffs contracted with others to finish the 
work at about £980 more than they would 
have had to pay T., and brought an action 
against T. and his sureties for breach of the 
agreement, claiming to recover this £980. The 
jury gave only £50, and the court refused a 
new trial. Union Itoud Co. v. Talbot, 15 U. 
C. R. 10U.

Slander of the plaintiff ns a physician with 
respect to his treatment of one II.. deceased; 
verdict for Is.:—Held, that the improper re
ception of evidence would lie no ground for a 
new trial, for the plaintiff had, notwithstand
ing, obtained a verdict, and he did not move 
for smallness of damages. Rogers v. Munns,
25 U. C. It. 153.

Held, that, although a new trial would not 
have been granted for smallness of damages 
on the first two counts, yet, as there must be 
a new trial on the last two counts, and ns no 
additional expense would be incurred thereby, 
justice would be done by granting a new trial 
on the whole record, without costs. Anderson 
v. Matthews, 30 C. P. 100.

Although it is unusual to interfere with a 
verdict of a jury in an action of tort on the 
ground of inadequacy of the damages found, 
still such verdicts are subject to the supervi
sion of the court, and if the amount awarded 
be so small that it is evident the jury must 
have overlooked some material element of 
damage in the plaintiff’s case, a new trial will 
lie granted. A practising physician, who had 
been badly if not permanently injured through 
the negligence of the defendants, and whose 
professional business had suffered to a con
siderable extent, was awarded $700 by the 
jury:—Held, that there must be a new trial 
on the ground of inadequacy of the damages. 
Church v. City of Ottauiu, 25 O. B. 298. Af
firmed, 22 A. It. 348.

See post IX.
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3. Nominal or Trifling Damages.

When* n verdict would he conclusive ns to 
the parties* rights, smallness of damages is 
no objection to setting it aside. Soper v. 
Harsh, fi O. S. 08.

New trial refused to enable plaintiff to add 
to his verdict a trifling sum allowed ns a set
off. Dlayter v. Taylor, 1 U. C. It. 160.

In an action of tort, when defendant has a 
verdict, and the damages suffered are but 
small, the court will only grant a new trial, 
where, as in this case, the ordinary rights of 
property seem to have been lost sight of. 
Sherwood v. Qibson, 5 U. C. It. 205.

In trespass q. c. f. the court refused to dis
turb a verdict for defendant, though the plain
tiff was strictly entitled to nominal damages. 
Curtis v. Jarvis, 10 U. C. It. 460.

Where, on the evidence, nominal damages 
only would have been sufficient, the court re
fused to interfere with a verdict for defend
ants. Eaton v. G ore Bank, 27 Ü. C. Tt. 400.

The plaintiff declared that lie was entitled 
to the water of a certain stream for working 
his mill, and complained that defendant, own
ing a mill higher up. had unlawfully deposited 
sawdust, bark, &c.. in the stream, which was 
carried down, and choked up the plaintiff's 
mill pond and races. &c. Defendant, by his 
second plea, denied the plaintiff's right to the 
water, which the plaintiff sufficiently proved, 
but. there being no appreciable damage, the 
jury found a general verdict for defendant :— 
Held, that there must he a new trial, for the 
right being established, the sawdust. &e.. was 
an injury to it, for which the plaintiff was 
entitled to a verdict. Mitchell v. Barry, 20 
r. C. R. 410.

To an action on an agreement for the sale 
of land, defendants nlended. on ennitable 
grounds, that the plaintiffs contracted with 
them only as agents for the owner of the 
land, and not ns principals; and semble, that 
the evidence set out in the report of the case 
shewed that the plaintiffs knew they were 
acting only ns agents. The jury, however, 
found against defendants, on this question, 
and the verdict being for .$10 only, the court 
refused to interfere on motion for a nonsuit. 
Campbell v. Dcnnistoun, 23 C. P. 330.

The plaintiff contracted to sell land to A., 
who agreed to build a house upon it. A. put 
up the house, but plaintiff refused to open 
certain streets, ns he had agreed to do. and 
the lot was in consequence inaccessible. A. 
then assigned to defendant, who moved the 
house to another lot. which be also had agreed 
to purchase from the plaintiff, and after such 
removal the plaintiff conveyed to defendant 
the latter lot. with nil the buildings thereon: 
—Held, notwithstanding the deed, that plain
tiff might maintain trover for the house so re
moved ; but the jury having given only nomi
nal damages, the court under the circum
stances refused to interfere. Cleaver v. Cul- 
loden, 15 U. C. R. 582.

Action was brought for the price of timber 
supplied ; defended on the ground that the 
timber was not of the quality contracted for. 
The plaintiff having obtained a verdict, the 
defendant moved for a new trial, which was

granted unless the plaintiff should consent to 
his verdict being reduced. Such consent be
ing filed, judgment was entered for the plain
tiff for a reduced amount. A cross-action was 
brought for damages in not supplying timlier 
up to the standard required by the contract. 
A verdict having been given for the defendant 
in that action, the plaintiff moved for a new 
trial, upon the ground that be was entitled 
to nominal damages at least. The court held 
that he was entitled to nominal damages, but 
refused a new trial :—Held, affirming the 
judgment in 31 N. 1$. Reps. 250, 205, that the 
objections to the verdicts for improper recep
tion and rejection of evidence were properly 
overruled by the court below, and the new 
trial to recover nominal damages was properly 
refused. Scammcll v. Clurke, 23 S. C. It. 
307.

Trespass to land. The defendants denied 
the plaintiff's title. At the trial the plaintiff 
gave no evidence of actual damage, but urged 
that an action was necessary to protect his 
title. The Judge charged the jury strongly 
against the plaintiff, and a verdict for the de
fendants was given :—Held, that there was no 
misdirection ; and, as the plaintiff could at a 
new trial obtain no more than nominal dam
ages, it was properly refused. Snnonds v. 
Chcsley, 20 S. C. R. 174.

See post IX.
See, also, McLeod v. Boulton. 2 U. C. R. 

44; Kerry v. England, [1808] A. C. 742.

4. Verdict under iiO.

Smallness of damages is no objection to a 
new trial, when the verdict is manifestly con
trary to the evidence and the Judge’s opinion, 

j Brookfield v. Sigur, Tay. 200.
| Nor when one distinct head of the plaintiff’s 

demand has been improperly disallowed. Had
dock v. Glass, 5 U. C. R. 220.

An injury to a watercourse is considered as 
an injury to a permanent right, and in such a 
case the court will grant the plaintiff a new 
trial, although the probable amount to he re
covered by a verdict may not be large. Appel- 

! garth v. Ithymal, Tay. 427.
| In trespass q. c f. defendant pleaded li

berum tenementum, and on the trial the jury 
gave £5 damages for plaintiff, against the 
Judge’s charge. The verdict being contrary 

! to law ;—Held, that the smallness of damages 
was no reason against a new trial, because 
the verdict if it stood would be conclusive on 
ilie parties as to their rights. Soper v. Marsh, 
5 O. S. 08.

Where in trover the court thought the jury 
should have treated the transaction ns being 
on the plaintiff’s own shewing ipso facto 
fraudulent, they granted a new trial, though 
the verdict was only for £11 10s„ with costs 
to abide the event. Knotclson v. Conger, 7 
U. C. R. 455.

In an action for maliciously suing out an 
attachment in the division court, it appeared 
that the defendant, when he made the affida
vit, was aware that the plaintiff was then 

I actually in prison. For the defence it was
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shown Mint the goods attached were eventually 
sold under executions against the plaintiff, 
and therefore no substantial damage was suf
fered. The court, however, refused a new
trial on this ground, the verdict being for only 
£18. Owens v. Purcell, 11 U. C. It. 300.

When a verdict is under £20. and no per
manent right is bound by it, the court will 
not be disposed to interfere unless it appear 
in lie (dearly perverse, or the trial Judge re
ports that lie is dissatisfied. Phillips v. Hut
chinson, 13 U. C. It. 130.

The court refused to disturb n verdict for 
$20 for trespass to land, ns the pleadings 
would have to be amended, and a new trial 
could only be granted on payment of costs. 
JJunn v. (JaWraith, 13 C. P. 75.

A new trial ordered notwithstanding that 
the amount recovered was less than £20, a 
public right being involved. Prousc v. Olcnny, 
13 C. V. 500.

Trespass to land, ond destroying fences, 
trees, and buildings. Pleas, not guilty, and 
that Mie fences and buildings were not the 
plaintiff's. The question being whether the 
plaintiff could maintain the action before ac
tual entry:—Held, that as to the land itself 
and the trees he could recover, the defendants 
not having denied his property therein, and 
the damages being only .$80 a new trial was
refused. Joweti v. Htmckn, 14 0. P. 447.

Held, that the uncertainty as to the amount 
of defendant's liability in an action for an 
interference with a water privilege, it being 
impossible to ascertain how much of the ob
struction was caused by him and bow much 
by others, formed no ground for disturbing a 
verdict, which was for $40. Austin v. Snyder, 
21 U. C. It. 200.

The rule that a new trial will not be grant
ed where the verdict is under £20, though 
against evidence, refers to the amount of the 
verdict, independent of any sum paid into 
court. Where, therefore, the verdict was for 
$84, exclusive of $100 paid into court, and a 
new trial could have been granted only on 
payment of costs, the court refused to inter
fere. Grimm v. Fischer, 23 U. C. R. 383.

III. Discharging Rule or Order for Non
payment of Costs.

r.<tcc R. O. Of T. T. 1850, No. 45; Con. 
Rule (1807 ) 038.1

Where a new trial was granted on payment 
of costs by plaintiff, who served three appoint
ments on defendant for taxation, and the 
costs were at last taxed without disburse
ments, which defendant would not receive, and 
plaintiff proceeded again to trial and obtained 
a verdict, the court refused to set it aside. 
Thompson v. Sewell, 4 O. S. 10.

Where a new trial was granted on payment 
of costs, and the costs were not paid, the rule 
to discharge the rule for a new trial and to 
enter judgment was absolute in the first in
stance. Drcan v. Smith, T. T. 1 & 2 Viet.

Where the costs were taxed and demanded, 
but not paid, the court in the same term

ordered a rule absolute for discharging the 
rule for a new trial, if the costs were not paid 
in a fortnight. Wynn v. Palmer, K. T. 3 
Viet.

Where plaintiff obtained a rule to enter 
judgment for non-payment, the court, under 
special circumstances, gave defendant a week's 
further time, ltcevcs v. Myers, T. T. 4 & 5 
Viet.

Where a new trial is granted on payment 
of costs, the party to whom the indulgence is 
granted must attend promptly at the taxation 
and payment of costs ; and if he suffer so long 
a time to elapse that plaintiff cannot proceed 
to trial at the next assizes without embarrass
ment, the court will not, after plaintiff has 
obtained a rule to enter judgment, discharge 
the rule and allow defendant the benefit of 
his rule for a new trial. Johnson v. Spar
row, i u. e. R. 3»o.

Where a new trial is granted on payment 
of costs, the party obtaining it should proceed 
with the taxation and payment so as to enable 
the case to be tried on the next opportunity : 
hut the omission to do so will not necessarily 
deprive him of the benefit of his rule; and in 
this case it was held that sufficient excuse was 
shewn. Grantham v. Powell, 1 P. R. 250.

Defendant obtained a new trial on payment 
of costs, and his attorney immediately after
wards wrote in the plaintiffs attorney beg* 
ging to know what the costs were, that he 
might pay them. Plaintiff’s attorney took no 
notice of this, hut after some months moved 
in term to discharge the rule for a new trial, 
on an affidavit that the costs were unpaid: 
and, without giving any notice to defendant’s 
attorney to attend taxation, on the same day 
entered judgment and took out a hnb. fnc., 
which was executed. The court, on appli
cation of the defendant's attorney, set aside 
the judgment and writ without costs, and di
rected the defendant to be restored to pos
er .->sion. Doc d. Arnold v. Auldjo, 0 U. C. R. 
21.

Where the costs, having been taxed, were 
tendered, but refused, as there was not then 
sufficient time to give the proper notice for 
the next assizes, which, however, defendant 
offered to waive:—Held, that the plaintiff 
was not entitled to have the rule for a new 
trial rescinded ; but, owing to defendant’s de
lay, the application for that purpose was re
fused only on payment of costs. Ilabidon v. 
Harkin, 2 P. It. 129.

Where a new trial is granted to a plaintiff 
on payment of costs, the payment is a condi
tion precedent to the right to give notice of 
trial. In this case, where they were not so 
paid, the court set aside the verdict, but, un
der the circumstances, without costs. The 
attorney who is to receive the costs should, if 
requested, deliver his bill and receive payment 
without insisting on an official taxation. 
Stock v. Shcwan, 8 C. P. 185.

A rule for a new trial on payment of costa 
was obtained by defendants in Hilary term. 
On the 23rd March the costs were taxed and 
an allocatur served on the agent of defend
ant’s attorney, but the costs were not paid, 
and the plaintiff, in consequence, was thrown 
over the assizes, which took place on the 
23rd April. On motion to rescind the rule.



4799 NEW TRIAL. 4800
it appeared that defendant lived Nome dis- 
tain i* from his attorney, who wrote to him 
three letters, none of whicli he received, 
thougli he attended the post twice a week 
until the 21st April. On that day he paid 
the costs to his attorney, who did not sec 
the plaintiff's attorney till the 28th May, 
«•md the latter then declined to receive them. 
The action was brought to try a question of 
boundary. Under these circumstances the 
court refused to rescind the rule, and gave 
defendant a month to pay the costs taxed 
and the costs of this application. YanEvcry 
v. I hah, 2 l\ It. 84.

When a plaintiff obtains a now trial on 
payment of costs he is not bound to pay them 
before th<- next assizes, because, even had 
the costs been paid, the plaintiff could not 
lie compelled to .go to trial at such assizes; 
but lie must lie always ready to pay the costs 
taxed to defendant. On 10th June the judg
ment for new trial was giteii. and on 10th 
August the rule was served, and on 30th 
September the costs were tendered:—Held, 
that the tender was within a reasonable time. 
A rule to rescind a rule for a new trial was 
therefore discharged, but, as the costs taxed 
were not paid into court when this rule nisi 
was served, without costs. Stacey v. Mc
Intyre, 3 V. II. 205.

Defendant had obtained a rule a year pre
viously for a nexv trial on payment of costs, 
lie neglected to pay, and the plaintiff obtain
ed a rule nisi to rescind the rule:—Held, that 
if defendant should pay the costs of the trial, 
as provided by the original rule, and of this 
application, within ten days, the rule nisi 
should be discharged, otherwise that the rule 
for new trial should lie rescinded. Facaud 
v. Me Ewan, U P. It. 20.

IV. Evidence.
See, also, punt XVII.

1. Discovery of Mew Evidence.
Application —1 Yhat in nut he Shewn— 

Gionudt for Grantiny.]- It must appear 
that the fresh evidence could not have been 
produced at the former trial. Harcn v. Lyon, 
lay. 370.

The court will not grant a new trial for 
the discovery of new evidence, unless in clear 
cases and where the grounds are strong and 
specific. It must lie stated what evidence 
the newly discovered witness can give, and 
generally the witness himself must shew the 
court, on affidavit, what facts lie can prove. 
Itohinson v. Rapalje, 4 U. C. 11. 280.

See, also. White v. Drown, 12 V. C. It. 
477 ; Rates y. Chisholm, 7 C. V. 4(1; Corpora
tion of Longuvuil v. Cushman, 24 V, C. It. 
002,

Action against the acceptor of a bill. Plea, 
that it was accepted for plaintiff’s accommo
dation. Verdict for defendant. New trial 
refused on affidavits of new evidence dis
covered since the trial—the affidavits not hav
ing been filed until the second term after the 
rule nisi had been moved, and leaving it 
very doubtful whether the new evidence would 
certainly avail the plaintiff. Morton v. 
Thompson, 2 U, C. It. 100.

A new trial will not be granted if the evi
dence was known before, though too late to 
make use of it at the trial, and though every 
reasonable effort was made to produce it after 
it was so discovered. Rowe v. Grand Trunk 
R. IV. Co., 10 C. P, COO.

The discovery of evidence to impeach the 
testimony of a witness examined at the trial 
is not a ground for a new trial. Reyina v, 
Hamilton, 10 C. P. 340.

The intention to produce a witness in per
son whose evidence was taken under a com
mission and read to a jury is not a ground for 
a new trial. McDermott v. Ircson, 38 V. C. 
11. 1.

In ejectment a new trial was refused on the 
ground of the discovery of new evidence, 
when it was not shewn that the evidence could 
not have been procured before the trial ; and 
when such evidence went to prove, not that 
defendant had any title, which was in no way 
shewn, but that a third person, with whom he 
had no privity, was entitled to a moiety of 
the land. White v. McKay, 43 U. C. It. 220.

Corroborative Evidence,]—The discov
ery of new corroborative evidence is no 
ground for a new trial. Eaweett v. Mother- 
sill, 11 C. P. 104; Hooper v. Christoe, 14 C, 
P. 117: Reyina v. Mcllroy. 15 ('. p. HU; 
McDermott v. Ircson, 38 L*. C. It. 1.

Held, that the discovery of new evidence 
which was merely corroborative of evidence 
given at the former trial was no ground for 
a new trial. Miller v. Confederation Life 
Ins. Co., 14 A. It. 218, 11 O. It. 120.

New trial on the ground of surprise and 
discovery of new evidence, refused, where the 
evidence was merely in corroboration. How- 
arth v. MeUuyan, 25 O. It. 30U.

Allowing a new trial on the ground of the 
discovery of new evidence is a matter of legal 
discretion, and where the subject-matter of 
the action was of a trilling nature, and a 
divisional court ordered a new trial on affi
davits shewing merely the discovery of fur
ther evidence corroborative of the evidence at 
the trial the order was set aside. Murray 
v. Canada Central It. XV. Co.. 7 A. It. 040, 
followed. Trumblc v. Ilortin, 22 A. It. 51.

Criminal Cause Foundation for Evi- 
•hmi. | The chief witness for tin- Crown on 
an indictment for murder, swore that on the 
night when the crime was committed he heard 
cries, and afterwards saw the prisoner and 
his two sons coming from the direction of 
such cries. At the coroner’s inquest, held six 
months before, this witness had declared him
self unable to identify the iiersons seen by him. 
In affidavits filed on moving for a new" trial, 
after conviction, it was alleged that this wit
ness stated at the inquest, as the reason for 
being unable to identify the persons, that the 
night was dark and a wood pile intervened :— 
Held, that this formed no ground for interfer
ence ; for, if true, the prisoner must have 
heard the statement made, so that it was no 
new evidence; and, ns neither the witness nor 
the coroner was examined as to such state
ment at the trial, the proper foundation for 
evidence of it had not beeu laid. Regina v. 
Hamilton, 1U C. P. 340.
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Diligence -Entries in Hooka.]—A muse 

had been curried down to trial in 187'.», when 
it wus postponed at the instance of defend
ant.', and a trial took place in 1880, when a 
vrdirt was rendered in favour of the plain- 
t ill's, which the court refused to set aside. The 
defendants thereupon appealed to this court, 
and when the ap|>eal came on to be heard 
tin INS-» an application was made by the 
11eienda111s to lie allowed to adduce evidence 
alleged to have been recently discovered, tend
ing to relieve the defendants from liability, 
which evidence, it appeared, consisted mainly 
of entries in the books of the defendants. 
The court, being of opinion that proper dili
gence had not been used by the defendants, 
as in such case they must have discovered 
the evidence at a much earlier date, refused 
the application with costs. Murray v. Can
ada Central It. H\ Co., 7 A. It. 04»».

Instances in which New Trial Grant
ed. | A verdict having been rendered for 
plaintiff against defendant (a sheriffi for 
an amount exceeding his indemnity, correct 
on the evidence, but it appearing that the 
defence had been neglected by the nominal 
defendant, and affidavits having been tiled im
peaching the evidence at the trial, and of the 
discovery since the trial of evidence in the 
defendant's favour, the court granted a new 
trial upon payment of costs. Townsend v. 
Hamilton, 4 C. P. 444. See 8. 5 C. 1\

The defendant, in dower, pleaded tie uncpies 
sei/.ie que dower, and, after trial and verdict 
against him. remembered that a bond had 
been executed by himself and the demandant 
several years before, providing for the release 
of the dower in question, which bond had re
mained in the hands of a third party and had
not I.... produced at the trial. The court
granted a new trial on payment of costs, with 
leave to add a plea. Germain v. Shucrt, 7 C.
P. SU.

In an action for collision between two sail* 
Ing vessels owned by the plaintiffs and de
fendant respectively, it appeared that both 
vessels were running to windward close- 
hauled. the plaintiff’s vessel on the starboard, 
and the defendant’s vessel on the port tack. 
Defendant’s vessel, it was admitted, did what 
was best as soon as the plaintiffs' lights were 
seen, hut the complaint was, that lie should 
have seen them sooner. This he explained by 
alleging that there was a haze on the water, 
which the plaintiffs’ witnesses denied. The 
jury having found for the defendant, a new 
trial was granted, on affidavits shewing the 
discovery of new evidence to prove that there ) 
was no haze at the time. Downey v. Futtcr- 
*011, 38 V. C. R. 513.

See poat 4 : IX.

2. examination of Witnesses and Rejection 
or Reception of Evidence — 

Rulings as to.

Close of Case — Defect in Evidence—Re- 
final to Reopen.]—Except in case of fraud 
lb" court will seldom interfere with the 
discretion of the Judge at nisi prius, in 
holding a plaintiff to the case which he lias 
proved, after defects in his evidence have 
been pointed out. Armour v. Fhillips, 4 V. 
C. It. 152.

--------  Opening to Supply Fact.]—It is
no ground for a new trial that the Judge re
fused to allow plaintiff, after he had closed 
his ease, to supply the evidence of a fact he 
had omitted to prove. Benedict v. Boulton, 
4 V. C. It. 0U.

In ejectment brought on a mortgage, de
fendant objected to the want of registry, but 
closed his case without having proved that 
the title was a registered one when defendant 
got his deed. The Judge would not allow the 
defence to lie reopened ; and, as it appeared 
that the defendant was setting up a dishonest 
defence, the court refused to interfere. Blakely 
v. (larrett, 10 U. C. It. 201.

Contradicting Witness—Reception of 
Evidence—Corroboration.] — The court will 
not review the discretion of the Judge at the 
trial in receiving evidence to contradict a 
party's own witnesses as being adverse, nor 
in receiving evidence on the part of the de
fence after the close of the plaintiff's case, 
even though for the purpose of corroborating 
the defence. Herbert v. Mercantile Fire Ins. 
Co., 43 V. C. It. 384.

Omission to Call Witnesses. | The
fact of counsel having yielded to the advice of 
others and omitted to call witnesses is no 
ground for a new trial. Brown v. Sheppard, 
13 V. C. It. 178.

Where a defendant abstains from calling 
evidence, but rests his defence on what ap- 
p'Mtrs from the plaintiff's evidence, such evi
dence being legally sufficient, the court will 
not interfere. Young v. Moodic, U C. P. 244.

Where the defendants having a witness in 
court did not call him. relying upon the 
weakness of the plaintiffs’ evidence and de
siring to have the last word to the jury, the 
court refused to set aside a verdict for the 
plaintiffs, though dissatisfied with it. Har
rell v. Simpson, 22 V. C. It. 05.

--------  Ruling of Judge.]—A party who,
relying upon the Judge ruling in his favour, 
forbears to call witnesses in his defence, is 
not on that ground alone entitled to a new 
trial in case of an adverse verdict, but must 
also abide the result of the judgment of the 
court on that ruling. In this case, however, 
the Judge having reported his dissatisfaction 
with the evidence of the plaintiff’s agent, and 
that defendants did not call their witnesses 
solely in deference to his opinion, and plain
tiff having asserted that he could give stronger 
evidence, the court, considering it desirable 
on a further investigation, granted a new 
trial, but only on payment of costs. Davis 
v. Scottish Frovineiul Ins. Co., Iff C. P. 17U.

Omission to Cross-examine. |—Held, 
under the facts stated in the report, that de
fendants, having abstained from cross-ques
tioning the witness on the trial as to the 
IKisition of the note sued upon and the facts 
of the case, were not entitled to a new trial 
for that purpose. Adams v. Toland, 12 C. P. 
110.

Recall of Witness. ]—At the trial the 
Judge having declined to allow a witness 
twice called in the progress of the suit to be 
recalled, or to wait for the possible arrival 
of another witness, the court refused to re
view the exercise of his discretion in so do
ing. Gleason v. Williams, 27 C. P. U3.
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Refusal to Allow Questions.]—The

erroneous exercise of discretion in refusing to 
allow questions on cross-examination, which 
are irrelevant to the issue, would be no 
ground for a new trial. Hickey v. Fitzgerald,
41 V. c. It. 303.

3. False or Mistaken Evidence.

When n witness, a surveyor, founded his 
evidence upon the assumption of a certain
monument as the con... . point to start from
in running a line, and the jury gave their 
verdict accordingly, and such witness after
wards discovered lie was in error ns to the 
correctness of that boundary, and made affi
davit of his mistake, the court granted a new 
trial. Doc d. Case v. McGill, 5 O. S. 50.

Slander. Verdict for plaintiff for £150. 
New trial refused on the ground that one of 
the principal witnesses for the plaintiff was, 
shortly after the trial, convicted at the same 
assizes for forgery, and sentenced to banish
ment. Eakins v. Evans, 3 U. S. 383.

New trial granted, on payment of costs, 
where the evidence for plaintiff was not very 
satisfactory, and would have entirely failed 
but for one witness, who. it was sworn, was 
a man of Imd character, and had stated after 
the trial that he had been hired to give evi
dence; defendant also swearing that all this 
witness had stated was false. Talbot v. Mc
Dougall, 3 O. S. G44.

The plaintiff having recovered a verdict for 
8-iMl for malicious prosecution, a new trial 
was moved for on affidavits shewing that the 
plaintiff and a person called by him, and 
whose evidence was material, had committed 
perjury in swearing that this witness was a 
married sister supported by him, while in fact 
she lived with him as his wife, and was known 
as such. The affidavit, however, did not 
shew that these facts were not known at the 
trial, and the evidence fully proved the plain
tiff’s case. The court refused to interfere. 
The practice of indicting parties or witnesses 
for alleged perjury in a civil suit, while pro
ceedings are still pending, disapproved of. 
Chadd v. Meagher, 24 C. P. 54.

4. Further Evidence—Production of.

County Court—Nonsuit—Setting aside 
—Leave to Defendants to Give Evidence.] — 
At the trial of a case with a jury, the Judge 
°f the county court, at the conclusion of the 
plaintiff's evidence, and without hearing any 
evidence on the part of the defendants, non
suited the plaintiff. In the following term 
the Judge set the nonsuit aside and entered 
judgment for the plaintiff, claiming a right 
under the circumstances to do so. On ap
lani, the court, while satisfied with the rul
ing of the Judge on the legal liability of the 
defendants, set the nonsuit aside and ordered 
a new trial upon the facts, so as to afford 
the defendants an opportunity of adducing 
evidence ; but. under the circumstances, re
fused them any costs of the appeal. Rules 
311. 312, 310, and 321, O. ,1. Act, discussed. 
linker v. Grand Trunk H. W. Co., 11 A. It. 
08.

Forged Indorsement— Expert Evidence.7 
—An action against the indorser of promis
sory notes, who alleged that his indorsement 
had been forged, was tried twice. On the 
first trial the jury disagreed, and on the sec
ond they found for the plaintiff. No expert 
evidence was offered at either trial, though 
the defence intended was fully known. The 
court refused a new trial, moved for on affi
davits of an expert giving his opinion founded 
on a comparison and critical analysis of the 
defendant's handwriting, with the indorse
ments. Moser v. Snarr, 45 U. C. It. 428.

Possession of Land—Caretaker.] — 
Held, that T. L.. having in his pleadings set 
up that J. L. had been in possession for 
twenty-two years as his tenant, could not 
obtain a new trial on the ground that he 
could shew hv evidence that she hail been in 
as a caretaker for him. Hickey v. Stover, 11 
O. It. KMl.

See ante 1.

5. Improper Admission of Evidence.

f By 37 Viet. c. 7. s. 34. A. J. Act. 1874. 
con. rule (1837) 785, a new trial shall not 
be granted on the ground of misdirection, 
or of the improper admission or rejection of 
evidence, unless, in the opinion of the court 
to which application is made, some substantial 
wrong or miscarriage has been thereby oc
casioned in the trial of the action : and if it 
appear to such court that such wrong or mis
carriage affects part only of the matter in 
controversy the court may give final judgment 
ns to part thereof, and direct a new trial ns 
to the other part only.]

Contradicting Irrelevant Evidence -
Substantial Injury.]—!.. the maker, and F., 
the indorser, of a promissory note were sued 
upon it. and F. denied his indorsement. At 
the trial an indenture of conveyance of land 
from I. to F. was put in without objection, 
and I. testified that it was given to secure F. 
against his indorsement of certain notes of 
which the one sued on was a renewal. There 
was nothing in the indenture to shew that 
it was given for anything hut the expressed 
consideration of $1,500. and it was not pre
tended that such consideration was paid :— 
Held, that it was competent for F. to shew 
what the indenture was given for, that it 
was not given to secure him against such in
dorsement; and therefore evidence of the ex
istence of an indebtedness from I. to F. upon 
an open account was receivable to support 
the proof that it was given to secure such 
indebtedness. I. was asked whether F. did 
not say to him when he asked him to indorse 
one of the series of notes of which the one in 
question was a renewal, that he. F.. never 
“ hacked anybody's notes —Held, that the 
question was irrelevant, and I.'s answer to it 
conclusive; and evidence contradicting such 
answer was inadmissible. Held, also, that 
having regard to the whole case and the 
charge of the trial Judge adverting to the 
evidence so improperly received and to Its 
importance, substantial injury and miscarriage 
were thereby occasioned, and there was suffi
cient ground for granting a new trial. Dank 
of Hamilton v. Isaacs, 10 O. R. 450.

Covenant — Breach — Special Damage— 
Pressing on Jury—Cos/».]—In an action for
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breach of covenant by delaying the comple
tion of a railway crossing which afforded the 
tiest road to the plaintiff’s saw mill :—Held, 
that evidence of special damage was not ad
missible, none being alleged in the declaration, 
and the plaintiff not having notified the de
fendants at the time of the fact of his suffer
ing the loss of profit constituting the alleged 
damage. The plaintiff's counsel having per
sisted in pressing such evidence on the jury, 
against the opinion of the presiding Judge, 
the court granted a new trial without costs. 
Shaver v. Great Western R. IV. Co., (J C. P. 
821.

Declaration — Repetition of Evidence— 
Interference.]—Held, in an action for colli
sion, that evidence of declarations made by 
tlie captain of defendants’ vessel, as to the 
cause of the accident, on the day after it 
imd happened, were inadmissible ; but that 
the verdict should not be interfered with for 
tiieir reception, as they appeared to have been 
only repetitions of what was said by him at 
the time of the accident. Shaw v. DeSala- 
herry Navigation Co. of Montreal, 18 U. C. 
It. 541.

Defamation — Pleading — Justification 
—I teh ut lui. I —- In nil action for a libel con
tained in a newspaper article respecting cer
tain legislation, the innuendo alleged by the 
plaintiff, who was the attorney-general for 
ilie Province at the time when such legisla
tion was enacted, was that the article charg
ed him with personal dishonesty. The de
fendants pleaded "not guilty,” and that the 
article was a fair comment on a public mat
ter. The defendants put in evidence, the 
plaintiff's counsel objecting, to prove the 
charge of personal dishonesty, and evidence 
in rebuttal was tendered by the plaintiff and 
rejected. Certain questions were put to the 
jury requiring them to find whether or not 
the words bore the construction claimed by 
the innuendo or were fair comment on the 
subject-matter of the article ; the jury found 
generally for the defendants, and in answer 
to the trial Judge, who asked if they found 
that the publication bore the meaning ascrib
ed to it by the plaintiff, the foreman said : 
“ We did not consider that at all.” On ap
ical from an order for a new trial :—Held, 
that the defendants not having pleaded the 
truth of the charge in justification, the evi
dence given to establish it should not have 
been received, but it having been received, 
evidence in rebuttal was improperly rejected ; 
the general finding for the defendants was not 
sufficient in view of the fact that the jury 
stated that they had not considered the ma
terial question, namely, the charge of per
sonal dishonesty. For these reasons a new 
trial was properly granted. Manitoba Free 
Press Co. v. Martin, 21 S. C. It. 518.

Effect on Jury—Illegal Evidence.] — 
Semble, that the supreme court is bound 
to uphold a verdict if there is sufficient legal 
evidence to sustain it independently of evi
dence improperly received, and cannot take 
into consideration the effect on the jury of 
such illegal evidence. Confederation Life Aa- 
s<-dation v. O'Donnell, 13 S. C. It. 218.

—------  Judge's Charge.]—In an action on
n bill of coats the question was, whether an 
agreement had been made by an attorney, 
'lie plaintiff, that the costs should not exceed 
a certain amount, which had been paid. The 
jury found the agreement to have been made,

and gave a verdict for the defendant. A new 
trial was moved for on the ground that evi
dence had been received and a discussion al
lowed to take place at the trial as to the 
magnitude of the bill, and of the large amount 
of costs paid by defendant in the same 
suit to other attorneys, which influenced the 
jury in their finding :—Held, that this was 
not a sufficient ground for interference, the 
jury having been expressly told that the fact 
of the making of this agreement was the only 
question for their decision. O'Connor v. Me- 
.Santee, 2 C. V. 237.

r-------- Sufficiency of Other Evidence.] —
Where improper evidence is received the court 
will grant a new trial, although there be other 
evidence of the same nature, unless they see 
that the improper evidence so received dill not 
uiflueuce the jury. McBride v. Bailey, 0 C.

But not where there clearly appears to be 
sufficient evidence to support the verdict in
dependently of the evidence improperly ad
mitted. Appleton v. Pepper, 20 C. P. 138; 
Kyle v. Buffalo and Lake Huron it. IV\ Co., 
10T. P. 7(5; Dundas v. Johnston, 24 U. C. It.

Exception not Taken at Trial.]—No
exception having been taken to the evidence 
at the trial :—Held, that it could not subse
quently he urged in moving for a new trial. 
Campbell v. Beamish, 8 U. C. It. 520.

Incompetent Witness.]—It is no ground 
that an incompetent witness has been examin
ed, unless he was objected to at the trial. 
Doe d. Sullivan v. Read, 3 U. C. It. 293.

Letters Written without Prejudice.]
•—Semble, that certain letters in this case 
should not have been received, even for the 
purpose of proving the identity of defendant, 
having been written without prejudice; but, 
as the other testimony was sufficient to war
rant the verdict, the court refused to inter
fere. Burns v. Kerr, 13 U. C. It. 408.

Negligence—Evidence of Previous Simi
lar Act».] — Action against defendants for 
negligence in the construction and manage
ment of their steamboat, by which sparks 
escaped from the funnel at a wharf, and the 
plaintiff's lumber and mills there were burned. 
The alleged negligence consisted in leaving 
the screens of the steamer open ; and on the 
part of the plaintiffs evidence was received, 
though objected to, that on other occasions, 
at different time and places, the screens were 
open, and cinders had escaped. The engineer 
and firemen on the boat, being afterwards 
called for defendants, swore that the screens 
were cloned, and had never on any 
occasion been left open. The Judge ruled, n't 
the close of the case, that the evidence object
ed to was admissible, particularly as touching 
the credit of the defendants’ witnesses :— 
Held, that such evidence was inadmissible 
either to support the plaintiffs’ case when it 
was tendered and received, or for the purpose 
for which it was afterwards admitted : and 
the jury having found for the plaintiffs, a 
new trial was granted without costs. Ed
wards v. Ottawa River Navigation Co., 39 U. 
C. R. 204.

Parol Evidence — Consent at Trial.]— 
Where defendant at the trial, disclaiming any
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wlttli to succeed nguinst the justivc of the vase, 
assents to the rvve|itiou of parol evidence to ! 
prove the understanding on xvhivli a note was , 
given, he cauuol be allowed afterwards to 
argue in banc, the technical objection he lias , 

l)a v. UoHkcrry, 7 U. C. It. 190.
-------- Misdirection.] —- The improper re- 1

ception of evidence to explain a written con- I 
tract is ground for u new trial only when it 
leads to misdirection. Spring v. Cockburn,
lit I*. U3.

Pleadings in Chancery - Evidence of 
Payment.]- in an answer in a suit in 
chancery, having stated the sum paid by him 
and the* fai ls: Semble, that the pleadings in i 
the suit, having been put in by defendants. I 
were some evidence as against litem of such 1 
payment : but, as a new trial would not have 1 
been granted for the reception of such evi- | 
dotico. even if inadmissible, the point was not 
determined. Cooley v. Smith, 40 II. C. It. 
543.

Seduction. | See Ferguson v. Veitch, 43 
V. C. It. 1U0 ; Udy v. Stewart 10 O. It. 591.

Statement of Deceased - Admissibility 
—Increasing l erdict. |— Slander of the plain
tiff as a physician, with respect to his treat
ment of one II., deceased, whom he had at
tended after her confinement. Vlea, not 
guilty. Evidence of statements made by 11. 
to llie same effect as the words charged was 
received, though objected to, ns shewing that 
defendant did not originate the alleged slan
der: and the plaintiff had a verdict for Is.: 
—(juivre, whether such evidence was admis
sible. Held, that its improiier reception would 
be no ground for a new trial, for the plaintiff 
had, notwithstanding, obtained a verdict, and 
he did not move for smallness of damages. 
Rogers v. Munns, 23 U. C. It. 153.

.—■---- ■ Xo Substantial Injury.) — The
plaintiff claimed to recover against the defend
ant, as administrator of his deceased brother 
\V. (»., two sums, one of $800, which sin- al
leged W. G. received for her from another 
brother, S. G„ also deceased: and the other 
of $1,500. which she alleged w. O. promised
to leave iter in consideration of her remain
ing with him, taking care of and managing 
his house ns long ns lie lived. It was objected 
that evidence was admitted of statements 
made by S. G. of the amount lie intended leav
ing the plaintiff. The objection was first 
taken during the examination of a witness, 
C., after the plaintiff had been examined and 
cross-examined as to such statements with
out objection :—Held, that no substantial 
wrong or miscarriage was occasioned by the 
admission of C.'s evidence : and therefore un
der the O. .1. Act, rule 311, it was not a 
ground for u new trial. Cook v. Grant, 32 
C. Is. 511.

See Scammcll v. Clarke, 23 S. C. It. 307: 
//.v. SI. John /.* n . « 80 s. C. B. 218.

0. Improper Rejection of Evidence.

[Sec note to sub-head 5.]
Chose In Action — Assignment—Action 

by Assignee—Set-off.]—Held, that to an ac
tion by an assignee of an account for the price

of lumber and staves delivered by the assignor 
to the defendant under two certain contracts 
therefor, the defendant, under It. S. <). 1877 
e. 11*1, ss. 7, 10, and the Judicature Act, ss. 
12. l*i. and rule 127, can set up as a defence a 
claim for damage for the non-delivery by tin? 
assignor to the defendant of certain other 
timber and staves specified in the contracts, 
and for the inferior quality of those delivered. 
In this case the Judge having refused to re
ceive evidence as to the non-delivery, a new 
trial was ordered. Exchange Itank v. Stin
son, 32 C. V. 138.

Counsel at Trial Witness .Vo Sub
stantial Injury. | The senior counsel for the 
plaintiff at the trial, a partner of the attor
ney. offered himself as a witness for the 
plaintiff, to corroborate the evidence of his 
partner, but was rejected, the Judge saying 
that lie must choose between the positions of 
advocate and witness, and must cease to act as 
counsel if he desired to give evidence: Held, 
that lie was a competent witness, and could 
not properly be rejected: but a new trial 
was refused upon this ground, under 37 Viet, 
c. 7, s. 34, the court being of opinion that no 
substantial wrong or miscarriage bad been 
occasioned thereby. Remarks upon the im
propriety of such evidence, though strictly 
admissible. Haris v. Cumula Farmers Mu
tual Ins. Co.. 39 V. C. It. 452.

Depositions of Deceased Witness
Effect of Rejection - Refusal of Xew Trwi/.l 
- The testimony of a witness, since deceased, 
taken on a former trial, was rejected by the 
Judge at the trial herein Held, that it 
was improperly rejected, but other evidence 
to the same effect having been received, it 
could not Im* aaid that the result would have 
been varied by the admission, and a new trial 
was accordingly refused. Copeland v. Village 
i,f Itlcnhi im, 9 O. It. 19.

Effect of Evidence Refusal of Xew 
Trial.] -Held, in an action for assault.

| that libellous and abusive articles reflect
ing on the defendants, published on the 
day of. and preceding, the assault, in a news
paper of which the plaintiff was the proprie
tor. were admissible in evidence in mitigation 
of damages. Tint where the verdict was for 
xMi i ni I v. and though such evidence was re
jected the jury were fully informed by defend
ants* counsel that the assault was committed 

, in consequence of these articles, and the court 
; saw no reason to believe that defendants had 
! been prejudiced by the ruling, a new trial was 

refused, but, under the circumstances, without 
costs in term to either party. 1‘rrey v. G las- 
co„ 22 C. P. 521. Followed in Stilton v. 
Gum nier, 31 O. II. 227, ante DEFAMATION.

i Semble, that the evidence rejected in this 
case would not have affected the result, and 
that the better course, therefore, would have 
been, even if the court thought it admissible, 
to have refused a new trial for the rejection, 
under s. 34 of the A. J. Act. 1874. O’Connor 
v. I tun n, 2 A. It. 247.

Fraud—Evidence of Collateral Fraud.]— 
In an action on a bond against two sureties, 
the defendant It. set up the defence and gave 
evidence that his signature to the bond had 
been obtained by fraud. The evidence of his 
co-defendant C. was tendered for the purpose 
of shewing that C.'s signature to the bond had 
also been so obtained, which was rejected as
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inadmissible :—Held, that the evidence of C. 
was admissible ns shewing n fraud practised 
un him, with respect to the same instrument 
by the same person, and at or about the same 
time as the alleged fraud on It., and because 
it was confirmatory of It.'s evidence; and a 
new trial was ordered. Waterloo Mutual Ins. 
Co. v. Robinson, 4 O. It, 293.

Insurance Policy — Condition—Fnrea
sonableness — Objection — Refusal of .Veto 
Trial.]—Held, that under 30 Viet. c. 44, s. 
33 (O.i. the plaintiff might insist that a con
dition in an insurance policy was unjust or 
unreasonable without specially pleading it; 
but that the condition in this case was clearly 
tint unjust or unreasonable; and the court, 
ttmler the A. J. Act, 1874, s. 34, refused a new 
trial on the ground that the objection was 
not allowed at the trial. Morrow v. Waterloo 
County Mutual Tire Ins. Co., 30 U. C. It. 
441.

Misapprehension—Xotcs of Evidence.] 
—Where the Judge’s notes at the trial did 
not shew the rejection, and lie did not recol
lect it, a new trial was granted on the ground 
of misapprehension, on payment of costs. 
Proudfoot v. Trotter, M. T. (i Viet.

Seduction — Character Evidence—Preju
dice-Costs.] — In an action for seduction 
witnesses called for the defence testified to 
having had connection with the girl. The 
jury were told that these witnesses had a 
right to refuse to answer such questions :— 
Held, a misdirection. Held, also, that evi
dence of the girl’s general bad character for 
chastity was improperly rejected. The de
fendant being called wholly denied the charge, 
and the jury having found for the plaintiff, 
though the verdict was not large, a new trial 
was granted without costs, on the ground that 
the defendant might have been prejudiced by 
the misdirection and rejection of evidence. 
iM rear* y. Qrunéÿ, 89 t . 0. B. 816.

Title to Land—Evidence of Possession.J
Trespass q. c. f. Pleas, that one K. W. 

was the owner of the locus in quo, and justi
fying by his authority and command. Upon 
the trial, the Judge having refused h> 
admit evidence that E. W. had been in posses
sion of the premises over twenty years, and 
that defendant had obtained title through him, 
a new trial was ordered without costs. Mc
Millan v. McMillan, 12 C. P. 158.

Witnesses Ordered out of Court—
Evidence of.]—See Mahoney v. Maedoncll, 9 
« t. It. 137 ; Ulack v. Hesse, 12 O. It. 522.

Sec Manitoba Free Press Co. v. Martin, 21 
S. It. 518, ante 5; Scam null v. Clarke, 23 
S. C. It. 307.

V. Judge’s Charge.

1. Misdirection.

Sec note to IV. 5.

fa) Generally — When Alew Trial Granted 
for.

New trials will not be granted ns of course 
upon the extreme right of the party applying, 
even for misdirection. Drown v. Street, 1 U. 
<’. It. 124.

The court will not necessarily grant a new 
trial for misdirection, if satisfied that justice 
has been done notwithstanding. Connell v. 
Cheney, 1 V. C. It. 307.

It is no misdirection that the Judge, in 
charging the jury, did not advance a particu
lar argument, which the counsel thinks would 
have influenced the jury in his client’s favour. 
Amiable v. McDonell, S U. C. It. 382.

It is no ground for a new trial that the 
Judge expressed his opinion strongly upon the 
evidence in favour of either side. Douiihirty 
v. Williams, 32 U. C. It. 213.

Where the court differed with the ruling at 
nisi prius on one point, but considered the 
verdict for defendant well found on other 
grounds, they granted a new trial at the op
tion of the plaintiff, on his paying the costs 
hv a certain day. Doe d. Prince v. flirty. 9 
V. C. It. 41.

Where the charge of the Judge is calculated 
to make an impression on the jury prejudicial 
to a party, which the evidence and circum
stances do not entirely warrant, the court will 
grant a new trial without costs, on the ground 
of misdirection. White v. Crawford, 2 C. P. 
352.

In ejectment, the court refused to disturb 
the verdict for misdirection upon points not 
urged at the trial. Fades v. McGregor, 8 C. 
P. 2(10.

Where a party allows a verdict to lie taken 
against him by suggestion of the Judge with
out insisting that the case should go to the 
jury, he cannot afterwards take exception for 
misdirection, t'hisholm v. Morse, il C. P. 
589.

A new trial for misdirection as to the mea
sure of damages, was refused where the mis
direction affected only a few dollars. Haine 
v. Davey, 4 A. & E. 892. distinguished. 
Young v. Laidluw, 12 C. P. (112.

Where both sides have addressed the jury 
on the «inities of the case, it is no ground for 
a new trial that the Judge refused to with
hold these equities from the jury. Dank of 
Toronto v. McDougall, 13 C. P. 473.

An objection taken by either party to the 
case of the other, or to any part of the pro
ceedings. and ruled upon, it is not to be deem
ed an objection to that ruling, so as to entitle 
the party to move for misdirection; for to 
enable him to do this lie ought at the time ex- 

j pressly to object to the ruling in question, 
and request the Judge to note his objection 
thereto, and the terms to which it is subject, 
i. e., whether leave is reserved to move, &c. 
Cousins v. Merrill, 1(1 C. P. 114.

Misdirection can only be upon a point of 
law, not on a matter of fact. Where the law 

1 is clear it is no misdirection to leave the facts 
: simply to the jury, for they are the judges of 
! the evidence. Regina v. Tick, 10 C. P. 379.

In replevin for timber :—Hold, that, even 
j if there was misdirection, which the court did 

not think there was. as it did not appear that 
any substantial wrong or miscarriage was 
thereby occasioned, it would, under s. 34 of 
the A. J. Act, 1874, form no ground for a new 
trial. Reid v. McDonald, 20 C. P. 147.
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Observations on the duty o£ counsel when 
dissatisfied with the ruling of the Judge at 
nisi prius. Parsons v. Queen Ins. Co., 43 U. 
C. It. 271.

Remarks as to what is misdirection on the 
part of a .1 udge at the trial. Lucas v. Town- 
ship of I loon. 43 l . C. It. 334. 3 A. It. UU2.

In considering an objection for misdirec
tion. the question is not whether every expres
sion in a charge is perfectly accurate, hut 
whether there is any reason to believe that a 
verdict, which is warranted by the evidence, 
has been caused or induced by an erroneous 
enunciation of the law by the court. Wells 
v. Lindoy, 15 A. It. (MK>.

When no objection is made at the trial to 
the Judge’s charge, the ground of misdirection 
is untenable on a motion for a new trial. 
Wills v. Carman, 17 O. It. 223.

(b) /'articular Instances.
Breach of Promise - - Damages.]—In nil 

action for breach of promise of marriage:— 
Held, that misdirection as to damages would 
form no evidence for a new trial, the jury 
having found against the cause of action. 
Morrison v. Shaw, 40 U. C. It. 403.

Fraud -Observations on Matter not in Is- 
sio . | In an action for the winding-up of a 
partnership in the gold-mining business, the 
defence pleaded was that there never was a 
partnership formed between the plaintiff and 
the defendants, or if there was, that it had 
been put an end to bv an oral agreement be
tween the parties. The case was tried by a 
jury, and the result depended on the credibility 
to iie attached to the respective witnesses on 
each side who gave evidence as to the agree
ment that had been entered into. No issue of 
fraud was raised by the defendants, but the 
trial Judge, in charging the jury, made strong 
observations in respect to fraudulent conceal
ment of facte from the plaintiff, and submit
ted questions to the jury calling for findings 
in relation to such fraud. The plaintiff hav
ing obtained a verdict, which was sustained 
by the court in banc. :—Held, that there 
should lie a new trial. Held, also, that the 
case was essentially an equity case and one 
in which a jury could advantageously have 
been dispensed with. Hardman v. Putnam, 
18 8. C. It. 714.

--------- Refusal to Charrie — Accounts.']—
XV.. a trader, being in financial difficulties, 
assigned all his property to It., who under
took to arrange with W. s creditors. W. sub
sequently assigned his property in trust for . 
the benefit of his creditors, and the assignee 
and some of the creditors brought an action 
to have the transfer to It. set aside. On the 
trial, after the evidence on both sides was con
cluded. the plaintiffs’ counsel asked the Judge 
to instruct the jury ns to what constituted 
fraud under the Statute of Elizabeth, and he 
also urged that an account should In* taken of 
the dealings between W. and It. The Judge 
refused to define fraud to the jury as request
ed. and the jury stated that they were unable 
to deal with the accounts :—Held, that the i 
refusal of the Judge to charge the jury as re- j 
quested amounted to misdirection, and there 1 
should be a new trial ; that the case

could not be properly decided without taking 
the accounts ; and that it could be more pro
perly dealt with as an equity case. Griffiths 
v. lloscowitz, IS S. C. It. 718.

Justice of the Peace—Property Qualifi
cation — Opinion.] — In a qui tarn action 
against defendant for acting us a justice of
tue peace without tlm ...... nary property
qualification required by R. 8. O. 1877 c. 71, 
s. 7. the defendant was called as a witness 
on bis own behalf, and gave evidence as to 
the value of the property on which he quali
fied. and the Judge in charging the jury told 
them that, generally shaking, the owner of 
property had the best opinion of its value :— 
Held, that there was no misdirection : for the 
jury were not told that they were to be guid
ed by such opinion, or that it was most likely 
to be correct. Crandell q. t. v. Nott, 30 C. 
V. 03.

Libel — Criminal Information—Justifica
tion—Observations on Evidence.]—The rule 
requiring any objections to the charge to be 
taken at the trial, applies in criminal as well 
as civil proceedings. The Judge at the trial 
of a criminal information for libel, told the 
jury that the defendant must prove all the 
charges which he had justified, that the evi
dence fell far short of doing so, and that in 
his opinion they should find the pleas of justi
fication against the defendant :—Held, that 
this was not so much a direction on the law 
as a strong observation on the evidence, and 
therefore not open to the objection of misdi
rection. Rut if so open, there was no misdi- 
rection, for the defendant was bound to Mich 
proof, and the observation was justified by 
the evidence. Regina v. Wilkinson, 42 U. C. 
R. 402.

---------Rrfusai of Party to Ansicer — In
ference.]—In an action for libel it was alleged 
that the defendant had. as a correspondent at 
T. of a newspaper, furnished several items 
which included one reflecting on the plaintiff. 
In his examination for discovery the defend
ant. while admitting that he was a correspond
ent at T., could not say whether he was the 
only mie : and alleged that he did not remember 
sending any of the items : but might possibly 
have sent some of them ; but he did not think 
lie had sent the one complained of : that he 
had had since the publication an interview 
with the editor with reference thereto, but be 
refused to answer whether he had discussed 
the item complained of, for fear, as he said, 
of incriminating himself. At the trial he 
stated that he had since ascertained that there 
were other correspondents at T., and, on be
ing pressed as to the item complained of, after 
some hesitation, said he did not furnish it. 
No other evidence was given connecting the 
defendant with the publication :—Held, that 
this did not constitute any evidence of publi
cation to go to the jury. The trial Judge in 
his charge, after referring to the defendant’s 
refusal to answer on his examination for dis
covery. and to his reason for refusing, told 
the jury that they might draw the inference 
ns to what the true answer would have been :— 
Held, misdirection, and that no Inference ad
verse to the defendant should have been drawn 
from his refusal to answer. Nunn v. Bran
don, 24 O. R. 375.

Negligence — Street Railway—Financial 
Strength — Amount of Damages.] — By 60 
Viet. c. 24, s. 370 (N.B.), “ a new trial is not 
to be granted on the ground of misdirection,
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or of the improper admission or rejection of l 
evidence, unless in the opinion of the court | 
some substantial wrong or miscarriage has j 
been thereby occasioned in the trial of the ' 
action." On the trial of an action against a j 
street railway company for damages on ac
count of personal injuries, the vice-president j 
of the company, called on the plaintiff's be* j 
half, was asked on direct examination the 
amount of bonds issued by the company, the 
counsel in ojiening to the jury having stated 
that the company was making large sums of 
money out of the road. On cross-examination 
the witness was questioned as to the disposi- I 
tion of the proceeds of debentures, and on re- j 
examination the plaintiff's counsel interrogat- | 
vil him at length as to the selling price of the 
stock mi the Montreal exchange, and proved I 
that they sold at about 50 per cent, premium. 
The Judge in charging the jury directed them j 
to assess the damages as “ upon the extent of j 
the injury plaintiff received Independent of j 
what these people may be. or whether they are 1 
rich or poor." The plaintiff obtained a ver- I 
diet with heavy damages :—Held, that on j 
cross-examination of the witness by defernl- 
.nii-.' counsel the door was not open for re
examination as to the selling price of the l 
stock : that in view of the amount of the ver
dict it was quite likely that the general ob
servation of the Judge in his charge did not 
remove the effect oil the jury of the evidence I 
bearing on the financial ability of the com- j 
puny to respond well in damages. The injury 
for which the plaintiff sued was the crushing 
of his fool, and on the day of the accident 
the medical stuff of the hospital where | 
lie had been taken held a consultation 
and were divided as to the necessity for 
amputation. I>r. W\. who thought the limb 1 
might lie saved, was. four days later, ap
pointed by the company, at the suggestion 
of the plaintiff's attorney, to co-operate with 
the plaintiff's physician. Eventually the foot ! 
was amputated and the plaintiff made a good I 
recovery. On the trial the plaintiff’s physi- | 
cian swore to a conversation with Dr. W. 
four days after the first consultation, and J 
three days before the amputation, when Dr. ; 
W. stated that if he could induce plaintiff’s 
attorney to view it from a surgeon’s stand- I 
point, and not use it to work on the sympa
thies of the jury, he might consider more fully | 
the question of amputation. The Judge in i 
his charge referred to this conversation and 
told the jury that it seemed to him very im
portant if Dr. W. was using his position as I 
one of the hospital staff to keep the limb on j 
when it should have been taken off, and that 
lie thought it very reprehensible: Held. that, j 
as Dr. W. did not represent the company at \ 
the first consultation when lie opposed ampu
tation : as others of the staff took the same j 
view, and there was no proof that amputation [ 
was delayed through his instrumentality ; and , 
ns the jury would certainly consider the Judge’s j 
remarks as bearing on the contention made 
on the plaintiff's behalf that amputation , 
should have taken place on the very day of the \ 
accident—it must have affected the amount of ' 
the verdict. To tell a jury to ask themselves 
" If I were plaintiff how much ought 1 to lie 
paid if the company did me an injury?” is i 
tmt a proper direction. IIcxkc v. St. John It. 
IV. 30 S. C. It. 218.

--------  Valuator—Duty in Valuiny Land. 1
The defendant L., who was a professional 

valuator, was employed by plaintiff to person
ally investigate the security offered for a loan 1 
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on real estate, and to check the valuation of
a local valuator. The said defendant visited 
tlie projierty and reported, in effect agreeing 
with the local valuator, that the property was 
worth considerably more than the amount pro
posed to be lent, and that the loan could be 
safely made for the sum proposed, for which 
report he charged and was paid a fee. The 
loan was effected, and default having occurred 
in its repayment, the property was offered for 
sale, when it was found impossible to sell for 
anything like the mortgage money. In an 
action for negligence in valuing the property 
the jury found for the plaintiff. The Judge 
at the trial directed the jury that the fact 
that the defendant did not obtain the opinion 
of other persons ns to the value of land in 
the neighbourhood was evidence of negligence : 
—Held, that this was misdirection. It appeared 
from the evidence that the mortgagor had en
deavoured to procure a loan for a similar 
amount on the same property from a company 
in which the defendant L. was a director, 
and that the loan was not effected, having 
been abandoned by the mortgagor. The Judge 
at the trial, although he directed the jury that 
there was no evidence that the defendant had 
acted with intentional dishonesty, pressed up
on their notice, with other observations, the 
inquiry : " Why was not the original trans
action carried out?" :—Held, that these obser
vations tended to create a prejudice in tla- 
mind of the jury which was not warranted by 
the facts. A new trial was therefore directed. 
O'Sullivan v. Lake, 15 O. It. 544.

On appeal the court of appeal held that 
there was no misdirection in the charge of the 
trial Judge, but. under peculiar circumstances, 
refused to interfere with the order of tla- 
court lielow for a new trial. »S. ('., 15 A. K. 
Til.

The supreme court quashed an appeal on 
the ground that the new trial had liven grant
ed as a matter of discretion. S. C., l«i S. ('.
R. UbU.

--------  Want of Spark Arrextcr.]—On the
trial of an action for damages for the de
struction of a barn and its contents by fire, 
alleged to have been caused by negligence of 
the defendants in working a steam engine used 
in running a hay press in front of said barn, 
the main issue was as to the sufficiency of a 
spark arrester on said engine, and the learned 
Judge directed the jury that “ if there was no 
spark arrester in the engine, that in itself 
would be negligence for which the defendants 
would be liable:"—Held, that the Judge mis
directed the jury in telling them that the want 
of a spark arrester was, in point of law, negli
gence, and such direction may have influenced 
them in giving their verdict for the plaintiff; 
therefore, an order for a new trial should not 
be interfered with. l‘ecrn v. Elliott, 21 S. C. 
It. 10.

Notice of Action —True Copy.]—Where 
a witness, who proved the notice of action re- 
qaired by the statute to be given to a justice 
of the lienee before action, had in his examin
ât inn in chief sworn that lie had served a 
true copy of the notice produced, but upon his 
cross-examination said if might differ a word 
or two, and the Judge had in consequence di
rected a verdict for defendant, the court grant
ed a new trial. Gardner v. Buncell, Tav. 54.

Obstruction of River — Indictment— 
OliMcrvations on Evidenoe.]—Where defend-
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ants wore indicted fnr obstructing a navigable 
river by tlio erection of a wharf, and there 
was no evidence tlmt the part covered by the 
wharf bad ever been navigated by vessels of 
anv size, but it was shewn only tlmt the pro
secutor was prevented by it from landing 
there with his skill", and the wharf was proved 
not to interfere with navigation :—Held, that 
the jury was rightly directed that on this evi
dence the only verdict which could be ren
dered was not guilty. Such a direction is not 
so much a direction on the law as a strong 
observation on the evidence, which may prop
erly be made in a proper case without being 
open to the charge of misdirection. Repina 
v. Port Perry and Port Whitby It. IV. Co., 
38 U. C. It. 431.

Partnership Dissolution—Balance Due 
—Asmimpsit. | When on a dissolution of part
nership one partner has admitted a balance 
due his co-partner, assumpsit will lie although 
there lie no promise to pay : and where the 
balance did not appear conclusively, and the 
Judge left it to the jury more unfavourably 
for the plaintiff than he might have done, and 
there was a verdict for defendant, a new trial 
was granted on payment of costs. McXicol 
v. McEwen, 3 O. S. 485.

Promissory Note — Indorsement—Proof 
of Signature—Authority.]—Where in an ac
tion against the indorser of a note, there was 
strong evidence that defendant had admitted 
the indorsement to bo his, or made by his au
thority, whether the signature was genuine 
or not. and it was doubtful whether the jury 
had not lieen led to believe that the sole ques
tion for them was, whether the signature was 
defendant’s or not, and they found for defend
ant, a new trial was granted on payment of 
costs. Itank of Upper Canada v. Rogers, 1 
U. C. It. *23.

Replevin — Change of Possession — No 
Substantial Wrong.] — In replevin, it was 
proved that the goods were purchased by the 
plaintiff from It. and M„ and it was left to 
the jury to say whether there bad been an 
actual and continued change of possession 
from them to plaintiff : but the Judge refused 
to leave it to them to say whether there bad 
been a “visible” change of possession, there 
being no such word in the statute, and it be
ing, in his opinion, likely under the circum
stances to mislead the jury :—Held, that even 
if there was misdirection, which the court did 
not think there was, ns it did not appear that 
any substantial wrong or miscarriage was 
thereby occasioned, it would, under s. 34 of A. 
.1, A< t, 1N74. form no ground for a new trial. 
Reid v. McDonald, 20 C. I*. 147.

Slander— Privilege—Malice.]—In an ac
tion for slander where the defence was that 
if the defendant had spoken the words (which 
lie denied ), the occasion was a privileged one, 
there had been two trials, each resulting in a 
verdict for the plaintiff. The defendant 
moved for a new trial for misdirection by 
the Judge in (among other respecte) not fully
explaining t<> the jury that unless tie- plain
tiff proved tlmt the words were spoken with 
actual malice, he was not entitled to recover : 
—Held, allirming the judgment in 14 O. It. 
275. that taking the charge as a whole, and 
without laying undue stress upon isolated ex
pressions, the jury had substantially been 
told tlmt the occasion was privileged; and 
that, unless they were satisfied that the de

fendant had abused the privilege and availed 
himself of it to make the statement malicious
ly, they should find for the defendant. Wells 
\. Lindop, 15 a. i:. 008.

Trespass to Goods— Sitting aside At- 
tarlnnrnt Substantial .Inst in. | (In tin* s* — 
ond count, in trespass for seizing plaintiff's 
goods, the jury were told that if the at
tachment had been set aside, the plaintiff was 
entitled to a verdict ; and the plaintiff ide
jected that ns the setting aside had been 
proved, if should not have lieen left as if 
open to doubt. The jury having found for 
defendants:—Held, that the charge was un
objectionable; and as on the evidence nominal 
damages only would have been sufficient, the 
court refused to interfere. Eaton v. Core 
Bank, 27 V. C. It. 4ÎK).

-----  Several Counts—Mired Verdict—
Substantial ■lustier.]—The fifth count was in 
trespass to plaintiff's goods. The sixth count 
was for illegal distress. To the fifth count 
defendant pleaded, not guilty, that the goods
were not plaintiff’s, ana that he seised and
sold them to satisfy arrears of rent : and to 
the sixth count, the general issue by statute 
11 (ïeo. II. c. 10, s. 2. At the trial the plain
tiff's evidence shewed that the seizure and sale 
referred to was for a distress for rent. De
fendant's counsel contended that as only one 
seizure had been made the plaintiff must elect 
on which count he would go to the jury. The 
Judge refused to compel plaintiff to elect, but 
said lie would direct the iurv that the evi
dence applied more to the sixth count than to 
the fifth, after which the plaintiff's counsel, in 
addressing the jury, withdrew the sixth count 
from their consideration. The Judge charged 
that the evidence given applied to the sixth 
count, and that they should find for defend
ant on the fifth count, charging them as if 
both counts were liefore them for considera
tion. The jury found for plaintiff on the 
sixth count for $100, and a verdict for de
fendant on the fifth :—Held, that the plaintiff 
could not withdraw a particular count or is
sue from the consideration of the jury, with
out the consent of the defendant, so ns to 
prevent them giving a verdict on such count, 
and the jury in this case should have been 
directed to find for defendant on the sixth 
count, and the case left to them on the evi
dence on the fifth count. Hut. as substantial 
justice was done bv the finding, a rule for a 
new trial was refused on that ground, but 
granted to defendant, ns he might have been 
misled bv the ruling. Ruthvcn v. .Stinson, 14 
C. P. 181.

Trespass to Land—Nominal Damages— 
Refusal of Rem Trial.]—In an action for 
trespass to land, the jury found for plaintiff, 
with only Is. damages. The verdict was 
moved against for misdirection and smallness 
..f damages, but the court, without deciding 
upon the correctness of the charge, held that 
if it had been unexceptionable and the ver
dict the «ante they would not have interfered ; 
and, under s. 34 of the A. J. Act. 1874, they 
refused a new trial. Smith v. Murphy, 35 
U. C. It. 500.

--------  Title—Admissions—Proof of Deed.]
—Where in trespass q. c. f. plaintiff proved 
admissions of defendant ns to the title of the 
land, which should have been left to the jury, 
but the case rested upon the want of suffi
cient evidence to admit the testimony of the
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handwriting of the subscribing witnesses to 
the deed under which plaintiff claimed, which 
the court decided «gainst him—» new trial 
was granted, with costs to abide the event. 
Tuldni v. IIultra, 3 V. C. R. 10.

Trover -Title to G noth — Execution— 
,f mill mint.\ In an action of trover or eon- 
version against appellant, high sheriff of the 
county of Cumberland, N. S.. to recover dam
ages for an alleged conversion by the appel
lant of certain personal property found in 

: o«session of the execution debtor, but
claimed by the respondent, the pleas were a 
denial of the conversion, no property in plain
tiff, no possession or right of possession in 
plaintiff, and justification under a writ of 
execution against the execution debtor. The 
Judge at the trial told the jury that he 
" thought it was incumbent on the defendant 
to have gone further than merely producing 
and proving his execution, and that if a trans
fer had taken place to the plaintiff, and the 
articles taken and sold, defendant should have 
shewn the judgment on which the execution 
issued to enable him to justify the taking 
and enable him to sustain his defence — 
Held, that the sheriff was entitled under his 
pleas to have it loft to the jury to say whether 
the plaintiff had shewn title or right of pos
session to the goods in question, and there
fore there was misdirection. McLean v. 
Hannon, 3 S. C. R. 700.

Wntcrcoiirse —Definition.']—In an action 
for diversion of an alleged watercourse, the 
defendants disputed that any water ran along 
the depression in question, except melted snow 
and rain water flowing over the surface 
merely :—Held, per Street, J., that, as the 
attention of the jury was not expressly called 
to the difference in effect between the occa
sional flow of surface water and the steady 
flow from a source, and as a passage read to 
the jury from the judgment in Beer v. Stroud, 
It* O. it. 10, divorced from its context, might 
have misled the jury, there should be a new 
trial. I'or Armour. ('..I., that what the 
Judge told the jury could not be held to he 
a misdirection without reversing the decision 
iu Beer v. Stroud ; and the objection to the 
charge was too vague and indefinite. Arthur 
v. Grand Trunk If. IV. Co., 1!."* O. U. 37. Af
firmed by the court of appeal, 2- A. It. 81).

Sir i,out VIII., IX.

2. Xondirtction.

Comment — Absence of Prejudice.] — 
Where the Judge consents with reluctance, 
from his connection with the plaintiff, to try 
a cause, and from a feeling of delicacy mere
ly gives the case to the jury without comment, 
the court, though the evidence may he very 
conflicting, if they see that the plaintiff has 
been probably prejudiced by the case not hav
ing been left to the jury in as full a manner 
as it would otherwise have been, will grant 
ajiew trial. Moulton v. Cooper, 4 U. U. It.

See Regina v. Fick, 1G C. P. 379.

Construction of Contract—Lea ring to 
•Lirg.]—It is the duty of the Judge to con
strue a written contract, and of the jury to 
decide upon surrounding facts and circum
stances. if any, to vary it. A new trial was 
ordered without costs, on the ground that the

construction ,.f the contract had been left too 
non h to the jury. Ireson v. Mason, 12 C. I'.

Explanation of “ Usury "—Failure to 
flier. 1—On the trial of an action on a pro
missory note, brought by a bank, and to which 
defendants pleaded usury, consisting in the 
plaintiff's making the note payable at a dis
tance from the place of discount, and thereby 
securing an illegal rate of interest ns com
mission :—Ildd. that the jury not having been 
directed that the note sued on. I*eing the last 
of a series which had always iieen made pav- 
ablo as this one was, was not tainted with 
usury, because made payable at a distance 
lr"in I’., was not misdirection, but iiondirc<- 
tioiMit^rnost. Rank of Montreal v. Scott, 17

Failure to Distinguish. | -Action on a
marine policy. Recovery as for a total lose,
the facts shewing only a partial loss, which, 
however, was not so distinctly left to the jury. 
New trial granted without costs. Paris v. 
St. Luirrcnvc Inland Marine Annum nee Co.
:i U. C. It. 18.

Grounds -i’ridcnrr.]—Want of direction 
is no ground for a new trial, unless the ver
dict is against evidence. Spence v. Hector, 
24 V. C. It. 277 : Regina v. Fick, If* C. P. 
•HU ; Spring v. Cock burn, 19 C. I*, 03.

Notice of Motion for Nondirection
Grounds Parlicularitg hnendment,] - 

A notice of motion to a divisional court 
against tin- verdict and judgment at tin- trial, 
mi the ground of nondireelimi. should shew 
how and in what matter there was nondi
rection. The court may allow an amend
ment of the notice in a proper case : but it 
declined to assist the defendant by doing so 
where the nondirection was not material in 
view of other facts and findings, and the rule 
of law invoked by the defendant would have 
operated against a meritorious claim of the 
plaintiff. Pfeiffer v. Midland R. W. Co.. 18
O. B. 1>. 243, followed. Furlong v. Rciil, 12
P. It. 201.

Omission from Charge —General Ver
dir l.]—In nn action under the Workmen's 
<’omi*ensntion Act and at common law for 
damages for injuries sustained by the plain
tiff while engaged in digging a drain noon tin- 
defendant's farm, it did not appear that the 
plaintiff engaged with tin- defendant to do 
nnv particular work, but that be was first 
put by the defendant, at mason work, and 
then at digging the drain:—Held, that it was 
a question for the jury whether the hiring of 
the plaintiff was as a servant in husbandry 
within the meaning of 50 Viet. c. 20 (O.), 
and whether the work lie was engaged in 
was in the usual cours*- of his employment as 
such, and also whether the danger was known 
to the defendant and unknown to the plain
tiff or the converse. The jury were asked cer
tain questions, one being whether the hiring 
was as a servant in husbandry, but they 
were told that they might give a general ver
dict, and they gave one for the plaintiff, an
swering none of the questions. The trial 
Judge in his charge gave them no instruction 
on this point and no direction ns to what 
the law was :—Held, that they were not com
ptent to find a general verdict, and then- 
should be a new trial. Reid v. Barnes, 25 O. 
R. 228.
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Refusal to Submit Questions. | It is
no ground for a new trial that the Judge re
fused to submit any particular i|iiestioii to tin* 
jury, but if tin* Judge refuses to eliarge the 
jury iu respect to the subject-matter of any 
question which counsel desire to have sub
mitted, it may be made the subject of a mo
tion for n new trial for nombre l ion. Tur
ner v. Hums, 24 U. R. 2S.

Unfavourable Charge. | Held, if the 
Judge did not charge ns strongly in defend
ants’ favour ns lie ought to have done, that 
the proper objection would have been for 
tiondirvefion. Spring v. Coekburn, !!• < '. 1’. 
113.

See Amiable v. Mcllonell, S V. C. It. 382.

VI. JlRY.
1. Improper Constitution nr Seleetion.
Bias of Juror. | The fact that one of 

the jurors, before the trial, had expressed an 
opinion against the defendant, which the de
fendant was aware of, is no ground for a 
new trial. It row n v. Sliepparil. VS V. It. 
178.

\vulecl to Challenge. | In an 
action against an insurance company, the fact 
that one of the jurors is a shareholder in the 
company, is no ground for a new trial. The 
plaintiff should exercise Ins right of challenge 
if lie objects to the juror's presence. Itiehard- 
son v. Canada II ext Farmers’ Ins. Co.. 17 (’. 
V. till.

Challenge Ciiuhi - Itight Io Trial 
Waiver--Itius of Jurors— l en in.] At the 
trial of an action the defendant's counsel chal
lenged a juryman for cause. On the trial 
Judge stating that he did not think any cause 
was shewn, and that the counsel had better 
challenge peremptorily, the counsel did not 
claim the right to try the sufficiency of any 
cause against the impartiality of the juryman, 
but accepted the opinion of the Judge, and 
the juryman remained on the jury:—Held, 
that on a motion for a new trial an objection 
to the juryman could not be entertained. The 
action was tried at Brantford, and a new trial 
was moved for at a place other than Brant
ford, because the jury there were biassed 
against defendant : — Held, that this formed no 
ground for a new trial. Wowl v. McPherson,
17 U. It. ltd.

-------- Tension - Wain r of Oh fee! ion.]
—New trial refused where it was dis
covered on the second day of the trial that 
one of the jury peculiarly obnoxious to the 
plaintiff, and whom lie intended to challenge, 
had been sxvorn by answering to another 
name; but the plaintiff" chose to go on not
withstanding. I lam v. Lasher. 24 V. ('. It. 
r>33, note.

-------- Peremptory Challenges Xumber of
—Mistrial -Proceeding with Trial.] The de
fendants. having delivered separate defences 
and being separately represented at the trial, 
claimed to be entitled under the Jurors' Act. 
B. S. O. 1887 c. .72. s. 1 iu. to four peremptory 
challenges each, which though objected to by 
the plaintiff, was conceded by the Judge, and 
f’ie defendants challenged six jurors between

them, and the trial proceeded, resulting in a 
verdict for the defendants :—Held, upon mo
tion by the plaintiff, that there had been mis
trial. and the plaintiff was entitled to a new 
trial. I nder tin- above section the defendants 
were only entitled to four peremptory chal
lenges between them. and. inasmuch as tin* 
plaintiff look the objection at the time, he had 
not waived his right to complain by proceed
ing with the trial. Empey v. Carscalleii. ‘24

Juror not Sworn. | The court will not 
grant a new trial because one of the jurors 
has not been sworn, where no injustice is 
done therein, (loose v. (Irand Trunk It. IV. 
Co.. 17 n. It. 721.

Sheriff -Action against -It-turn of Jury 
—Coroner.] — The court refused to set aside 
a verdict against a sheriff upon the ground 
that the coroner's jury who tried the cause 
was the same as that returned by the sheriff. 
Payne v. MeLeun, Tay. 32.1.

It is no objection, on the part of a sheriff 
in an action against him. that the jury have 
been summoned by himself, and no; by the 
coroner. Ainstie \. Itapilje, 3 V. t'. It. 2To.

Special Jury Imprimer Striking - 
\\ ainr. ] Where a special jury was improp
erly struck, but defendant's attorney was 
present and made no objection Held, no 
ground for a new trial. Shi/man v. Herming- 
ham, ô (). S. 442.

— Sigh el tn Summon — Irregularity
Waiver.|- Where, on a venire to a coro

ner. a special jury was struck, but the coroner 
neglected to summon them, and the cause was 
tried by a common jury, the defendant object
ing. but afterwards entering into his defence, 
and the plaintiff obtained a verdict Held, 
that the verdict was irregular, and that the de
fence made under protest <!id not operate as a 
waiver. Me Martin v. Powell, 10. T. 3 Viet.

-------- Xotiee— I nsuffieienry.] —Defendant
made no defence, because the Judge would not 
try the cause by a special jury, the notice for 
striking such jury being insufficient, and the 
verdict exceeded £31 m. The court granted a 
new trial, defendant having made a strong 
affidavit of merits, and the amount of the 
verdict being ordered to he paid into court, to 
stand as a security for the plaintiff. It ell v. 
Flintoft. 3 V. (’. It. 122.

Summoning Jury - Ifelatirr of Parta.] — 
The court will not grant a new trial upon an 
objection to the jury having H-nn summoned 
by a relative of either Party, when the objec
tion was known before the trial to the opposite 
party and waived. Power v. Ituttan. 5 O. S. 
132.

2. Improper Influence.

Address of Counsel l«.«rrfton* tiof
Supported by Evidence.]—Where a party ex- 
pecting that a cause would be referred was 
unprepared with proper evidence at the trial, 
the court, without expressly recognizing this 
as a ground, granted a new trial, as they con
sidered that the case had not gone fairly to 
the jury, and that the latter had been in
fluenced by the assertions of counsel not sus-
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tnint'tl in evidence. (Soit v. Ft rris, 15 ('. 1\

Di*rcgard of Charge.]—On a tral 
of ii viisi' in which the verdict hud been twice 
-rt aside as against the weight of evidence, 
I he jury were urged li.v counsel to take the
......... ... that former juries had done. and.
in effect, to disregard the Judge's charge. A 
similar verdict having been again rendered, 
iIn- i hief justice concurred in directing a 
new trial oil account of this appeal made to 
ilie jury, although lie would otherwise have 
felt disposed to let the verdict stand. <'wo: 
V Rinway. 18 tT. V. It. 470.

----- /n flam motor y Language— Absence
iif Objection at Trial. I — See Sornberyer v. 
Canadian Facific If. 11. Co., 124 A. It. 2(52.

- Ifeferencc to Former \i edict.] It 
is no ground for setting aside a verdict that 
the counsel merely referred to the verdict on 
a former trial, expressing a hope that the 
jury would give the same verdict as had been 
given before, but desisting when the allusion 
was objected to. unless the Judge who tried
the cause i- satisfied that the matter was 
pressed unfairly and with the view of exer
cising an improper, influence on the jury. 
Moore v. it011(1, 1"» V. 1\ 574.

Communication with Jury Room
Refreshment». | -Where, after a verdict for 
the plaintiff, it was shewn that after the jury 
retired to consider their verdict communica
tions had been made to them by persons out of 
the jury room : that they had been furnished 
with provisions and spirituous liquors by per
sons who were known to be friendly to the 
plaintiff, and that there was reason to believe 
that they had received an improper bias, a 
new trial was granted, with costs to abide the 
event. Irmour v. Roswell, <i O. S. 252.

Conversation with Juror. |—The defen
dant, in conversation with one of the jury 
panel, hut not one of the jury called to try 
the case, said he hoped the jury would give 
the defendant the benefit of any doubt :— 
Held, not sufficient to justify the court in in
terfering with the verdict. 1 an mere v. Farc
in II, 12 O. It. 285.

Exposure of Body to Jury — Fride nee— 
■'■Ill'll mi. | S<‘V Snllibt /•«/« T v. <'ll mill ill II 
l'a ci fie R. IV. To., 24 A. It. 2H2.

-----  Misconduct of -furor.] — In nn ac
tion to recover damages for alleged malprac
tice the plaintiff is not entitled to shew to the 
jury the part of the body in question for the 
purpose of enabling them to judge ns to its 
condition. Kornherger v. Canadian Pacific It. 
W. Co.. 24 A. It. 211*1, approved and distin
guished. Attempting to dissuade a witness 
from giving evidence is such misconduct on 
the part of a juror as would justify the grant
ing of a new trial. Laughlin v. Harvey, 24 
A. It. 428.

Interrupting Judge’s Charge. |—The
defendants objected that by ivason of frequent 
interruptions and reading of text books by 
plaintiff's counsel during the delivery of the 
Judge's charge Injustice was done defendants, 
and the jury improperly influenced thereby:— 
Held, that this was a matter for the Judge 
at the trial, and it would have to be a very 
strong case for the court to interfere, the
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Judge having made no complaint. McDonald 
v. Murray, 5 (_). It. 550.

Newspaper Comment - 1‘rocccding with 
Trial.]- -IHiring the trial of an action for 
libel the defendants published in their news
paper a sensational article with reference 
thereto. The plaintiffs' solicitor was aware 
that the article had come to the hands of one 
or more of the jury, but did not bring the 
matter to the notice of the court, or take any 
action with respect to it. and proceeded with 
the trial to its close, when the jury brought 
in verdicts for the defendants. Upon a mo
tion for a new trial upon the ground of im
proper conduct towards and undue influence 
upon the jury : Held, that the objection was 
too 1st». /iffany x. I/. V-. .1 /-(cel/ v. Me- 
See, 24 O. It. 551.

Offer Made at Trial -Refusal to Sanc
tion.]-Whore an offer was made by defend
ants' counsel at the trial, which it was 
said was to be carried into effect without 

I reference to the verdict, and the jury being 
influenced by the statement gave less damages 
than they might otherwise have done : the 

, court, upon the refusal of defendants to sane- 
, lion that offer, set aside the verdict, but with 

costs to abide the event, as no wilful inten
tion to mislead the jury was imputed to the 
statement. Watson v. t ! as Ijiylit Co., 5 U. 
<'. It. 244.

Refreshments t on versât ions.] —Where 
the plaintiff during the trial had conversation 
with members of the jury upon the subject of 

; his case, and his brother and also his solicitor 
had treated some of them to “drinks” during 
the recess of the court, the verdict in the 
plaintiff's favour was set aside, and a new 
trial ordered. Stewart v. 11 oolman, 2(5 O. It. 
711.

View -Misconduct of Forties.]—See Sim- 
| olids v. Cheslcg, 20 8. ('. It. 174.
1-------- Refreshments — llflii'cr of Objec-
! /ion.|—The day before the trial defendants 
I applied to the Judge at nisi prius to order a 
l view of the land in question, which was rv- 
| fused, ns it lay in another county. Several 
I of the special jury summoned to try the cause 

were then, on the same day, taken by defend- 
j ants in a special train to view the land.

Notice that they would be so taken had been 
I given by defendants, who offered to take any 
I one representing the plaintiff, but the plaintiff 

declined to take any part in the proceeding, 
j The jury vivre provided by defendants with 

refreshments, and accompanied by M„ the 
defendants' arbitrator, who. however, said he 

I had no discussion of the case with them. The 
' plaintiff's counsel, before the trial began, call- 
! ed this fact to the attention of the Judge, and 
I protested, reserving his right to object :— 
i Held, that the proeveding was improper and 
| irregular, but that the plaintiff having sub- 
1 milted his case to the jury with full know- 
i ledge of it was precluded from objecting. 
i Widdcr v. Ruff a! o and Lake Huron R. W, 

Co., 24 V. (’. It. 520.

2. Improper or Mistaken Verdict.
Affidavits. | The affidavits of jurymen 

cannot be received t* shew that there was a 
1 mistake in their verdict, unless the mistake
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also appear in t lie J wine's notes. Mai loch v. 
Morris, T. T. IX- Viet.

The court will not act upon affidavits stat
in- conversations with ......... the jury, after
tin* trial, ri*s|K*cting the grounds of their ver
dict. Juin» V. huff, ü V. V. It. 143.

Affidavits of jurors, as to what passed in 
the jury room, will not hr heard. Due d. 
Uaycrman v. strong, S V. it. 201.

I"pon motion for a new trial upon an in
formation for conspiracy tried at nisi prius 
upon a record from the (jueen's bench: 
Held, that affidavits made by some of the 
jurors that the jury wen* not unanimous, but 
believed that the verdict of the majority was 
sufficient, could not lie received as ground for 
a new trial, Ifegina v. I'< Il one», lit I". It. 
48.

In an action for overflowing land, where a 
verdict had ben found for plaintiff, the court 
refused a rule nisi for a new trial, upon the 
affidavit of two jurors that they had ex
amined the premises since the trial, and were 
satistied that the verdict was incorrect. Sur
don v. Playfair. 2U V. « '. It. 2*2.

Set ■itini f .nn Darker, l* l . t It. 500;
Mors, v. Thompson. Ill < I’. HI: I'nrqiiliar
v. Ifobertson. 13 I*. It. I Hi : I nilcd Stair» 
Lr press Co. \. hoiniluie. il,., noie.

Scaled Verdict — Assent lo — Cost».] — 
The trial of an action for slander having been 
concluded, the court adjourned at <> p.m.. both 
parties agreeing to a sealed verdict. A sealed 
envelope was left with the sheriff’s officer for 
the Judge, with a paper enclosed, signed by 
all the jurors, directing that the defendant 
should “pay tlm sum of .$1 damages and the 
costs of the suit :" -Held, that on this being 
opened in court by the Judge next morning, 
the jury should have been called together, as 
the plaintiff's counsel required, to assent to 
the verdict, and have it recorded ; and it 
having been simply indorsed on the record as 
written, a new trial was ordered without 
costs. Held, also, that the jury had no power 
to give costs by their verdict Campbell v. 
Linton, 27 V. ('. I!, 503.

--------  Dissent as to Amount.]—On the
trial of a cause in a county court it was 
agreed that a sealed verdict should be handed 
by the jury to the constable in charge of 
them, and that they should disperse to meet 
at the opening of tin* court the following morn
ing. When the court opened, all the jurors 
answered to their names : the sealed verdict 
was then opened and read to them. “ Verdict 
for the plaintiff, .$12(1," and being asked if 
they continued it. they said they did so. one an
swering. The verdict was then recorded, and 
upon reading it as recorded, one juror said In* 
had only agreed to .$1(Mh—Held. that, as the 
verdict must be unanimously delivered and re
corded in open court, the juror dissenting be
fore such recording rendered the verdict in
formal. Donaldson v. 11 aleg, 13 C. I’. 87.

--------  Mistake as to Parties.] —The jury,
having agreed to render a sealed verdict, 
lia tided a letter under seal to the cons able 
for the Judge, to whom it was taken at his 
residence. I'pon opening and reading the 
enclosure, tin* Judge sent back a written 
memorandum that it would not do, and that 
they must find for either plaintiff or defend

ant. The jury then asked the constable which 
of the parties was plaintiff, and upon the 
sheriff being communicated with by the con
stable. lie wrote upon a piece of paper that T.. 
the defendant, was plaintiff, and one W. de
fendant. This paper lie took to the jury, 
and at the same time told them that T. was 
plaintiff, when a number of them said they 
would find for T. Shortly afterwards a seal
ed letter was handed to the constable for the 
Judge, stating that they fourni for the plain
tiff. The constable swore that lie believed 
they intended to give a verdict for T., and 
the latter's attorney also swore, and was 
uncontradicted, that the first sealed letter 
stated that the deeds, upon which the plain
tiff t.M.i rested his claim, were void :—Held, 
that the verdict could not stand, and a new 
trial was, therefore, ordered. Quiere, whether 
affidavits by the jurors as to their mistake 
ought to have been received in the court 
below. l/or«< v. Thompson, 19 ('. P. 04.

Separation of Jurors.)—At the trial
of an action for overflowing land, tie* jury 
were allowed to separate at the end of the first 
day. before the case was closed. After they 
had retired to consider their verdict next day. 
one juror was allowed to go out in charge of 
a constable, and on his return met the people 
coming out of the court house, who told him 
that the court was over and the jury dis
missed for that day. He then went home, 
but was brought back by the constable in less 
than an hour, and came in with the rest of 
the jury in a short time to deliver the verdict 
for the defendants, lie swore that during 
his absence he had had no conversation about 
l lie suit, and no misconduct was imputed to 
defendants in the matter. The court refused 
to disturb the verdict. O'Mullin v. Ilislio/i, 
20 V. ('. It. 273.

- Consent.]- At the trial it appear
ed that the counsel for l1. hail left the court 
before the Judge's charge, having authorized 
l1’., counsel fur two other defendants, to take 
on his behalf any objections he might think 
proper lo the charge. The jury, after hear
ing the Judge's charge, were allowed to 
separate and be at large from Saturday till 
Monday, before giving their verdict, which 
was against the defendants V. and It. :— 
Held, reversing the decision in 7 O. It. 35.1. 
that smdi a proceeding could not be upheld 
except upon clear affirmative evidence of con
sent expressly and knowingly given : and 
therefore, where counsel for the defendant V. 
had left the court before the Judge's charge, 
and it did not appear that he had authorized 
any one to renresent him or his client, or 
that any one had consented or assumed to 
consent on behalf of P. to the jury 
separating, a new trial as to P. was directed. 
Semble, that, had !•’. assumed to represent the 
counsel for P. in assenting to a separation of 
the jury. P. would have been Isiutid to the 
same extent as if his own counsel had taken a 
similar course, contrary to instructions. Still
well v. Itcnnic, 11 A. 11. 724.

Sec Coleman v. City of Toronto. 23 O. II. 
345.

4. fnsatisfaetory Verdict.
Alteration of Verdict — Inconsis

tency.]—Where a jury found a verdict for
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the plaintiff and £5 damn «tps. with a condi
tion tlmt each party slmnld pay his own 
costs, and on the court having refused to 
rcvvivi* iliis. they altered it to a verdict for 
defendant with llm same condition, and sub
sequently, on that verdict being refused also, 
to an unconditional verdict for defendant, a 
m-w trial was granted without costs. McKay 
v. Lyons, I» Ü. S. 507.

General Finding — Specific Finding — 
/,'» o/cHcc. |—XVliem the jury find negligence 
and then deline the negligence to consist in 
doing certain acts, the court, if there is some 
evidence of negligence in other respects, may 
in their discretion order a new trial, al
though there is no evidence to support the 
sp.silie findings. Judgment in 20 (). It. 7:12 
allirmed. Cobban v. Canadian Pacific It. IV. 
to., 2d A. It. 115.

Inconsistency with Concurrent Ver
dict.] —Different verdicts having been ren
dered in two cases on the same evidence, the 
court granted a new trial, with costs to 
abide the event, in the case in which they 
i -nsidered the finding to be least supported. 
M tison v. J/cA amara, 12 U. C. It. 44<i.

In an action for injuries caused by colli
sion of steamers, the court had set aside a 
former verdict given for the plaintiff, as 
being against law and evidence. On a second 
trial the jury found again for the plaintiff; 
and at the same assizes the defendant obtain
ed a verdict in a cross-action for the damage 
done to his steamer upon the same occasion. 
The court, under these circumstances, grant
ed a second new trial in the first case, with 
costs to abide the event. Liildcrslccvc v. Hun
ter. l.j V. C. It. 4112.

Sec Wilson v. llill, 5 O. S. 50.

Inconsistency with Former Ver
dict.]—-Where a verdict in one action estab
lishes a conclusion directly inconsistent with 
the result of a former action, yet where the 
evidence is conflicting, the court have no 
right to insist on the verdict being found in 
the second as in the first action. Doc d. 
Purr v. Denison, 8 U. C. II. 010.

Where in ejectment by a purchaser at 
sheriff’s sale the jury had found that the 
debtor was living when the fi. fa. bore teste, 
and therefore sustained the plaintiff's claim ; 
and. in a subsequent action by the debtor's 
widow for dower, damages were given for 
detention, on the ground that the husband 
died seised, the court refused, on account of 
this Inconsistency, to set aside the verdict, 
which was not clearly against evidence. 
Cadman v. Strong, 10 U. C. It. 501.

Inconsistent Findings. |—See Metjuay 
v. Past wood, 12 U. It. 402.

-------- Inappreciable Damages.] — See
Kerry v. England, 11808] A. C. 742.

Insufficient Findings. | — Held, that the 
evidence and the finding of the jury having 
left it in doubt whether the accident to 
the plaintiff's wife was the proximate 
cause of her death, and the jury not hav
ing been properly instructed as to the lia
bility of the defendants under the circum
stances, and the damages being, upon the evi
dence, excessive, the order of the court be
low for a new trial should be affirmed, fork 
v. Canada Atlantic S. S. Co., 22 S. C. R. 107.

1 New trial on the ground that the jury had 
not properly answered some of the questions 
submitted. In other respects judgment in 27 
X. S. Reps. 408 affirmed. Pudscy v. Dominion 
\ llantir It. IV. Co.. 25 S. C. R. 001.

See Clarke v. llama Timber Transport Co., 
0 O. It. 08 ; Manitoba Free Press Co. v. Mar
tin, 21 S. ('. It. 518 : Canadian Pacifie It. IV. 
Co. V. Cobban Mfa. Co.. 22 S. C It. 132:

! Stevens v. (Iront. 10 P. It. 210 ; McDermott 
I v. (iront, ib. 213.

Misapprehension.] -Where a case has 
liven properly submitted to the jury, and their 
findings upon the facts are such ns might he 
the conclusions of reasonable men, a new trial 

| will not be granted on the ground that the 
1 jury misapprehended or misunderstood the 
i evidence, notwithstanding that the trial Judge 
| was dissatisfied with the verdict. Fraser v.
I Drew, 30 S. C. R. 241.
! Sec post IX.

VII. Motion Fob.

1. Affidavits.

Denial of Service or Retainer —
! Knowledge of Suit.]—In moving for a new- 

trial. an affidavit by one of two defendants 
| that lie never was served with process or 

ut her paper in the cause, nor did any such 
writ or paper ever come to his knowledge : 
tlmt he never, directly or indirectly, retained. 

1 employed, or authorized the attorney who ap- 
lieared for both defendants to do so. is not 

1 sufficient. He should also have denied knowl
edge that such a suit was going on. Vaughan 

I v. Itoss, 8 U. C. R. 500.
How Sworn.] -A new trial was moved for 

In defendants on nil affidavit sworn before the 
j partner of defendants’ attorney :—Held, flint 
I the rule must on that ground be discharged. 

White v. Pet eh, 0 U. C. R. 13.
Impeaching Veracity.]—Affidavits im

peaching flic character for veracity of a de
ponent. whose affidavit had been filed on mov
ing the rule, were rejected. Clark v. Chip- 
man, 20 ü. C. It. 170.

Possible Witnesses — Oif*.]—Semble, 
tlmt on motion for a new trial affidavits of 
persons who might have been called as wit
nesses on the trial are inadmissible, and will 
not be allowed on taxation of costs. Anderson 
v. Anderson, 1 C. P. 344.

Supplying Evidence not Noted.]—The
Judge omitted to note the evidence of an im
portant fact, which he charged the jury was 
proved, and upon which their verdict was 
founded. Vpon affidavit that such fact was 

i true, the court refused a new trial. H'in- I Chester v. Cornell, I)ra. GO.
Verdict—Mistake.]—Affidavits showing a 

mistake in recording a verdict will be received 
as ground for n new trial. Jamieson v. 
Darker, 18 U. C. R. 500.

Wife of Party.]—An affidavit of the wife 
of a party to a cause could not he read on 
motion for a new trial. Henderson v. Wal
lace, E. T. 2 Viet.

See ante VI. 3.
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Nat t'ov.NTY Covins, lx'. 2.
Effect of Appeal -Reopening 1 lotion.] —

In an action for negligence in not keeping a | 
mail in repnir. the jury found for the plaintiff.
A rule nisi having been subsequently obtained 
to enter a nonsuit, or for a new trial, the court : 
made it absolute to enter a nonsuit. Un ap- I 
peal this judgment was reversed (ti A. It. 
INI i. but the court of appeal made no order as 
to that portion of the rule nisi in which a new 
trial was asked, leaving it to he disposed of by \ 
the court below:—Held, that the rule nisi was i 
completely and finally disposed of, so far as j 
this court was concerned, by the rule to enter 1 
a nonsuit, which the defendants, by taking it 
without asking for any reservation so far as 
regarded the new trial, had acquiesced in. 
Held. also, that the court ot" appeal have no 
power, under s. 23 of the Court of Appeal 
Act. U. S. (>. 1877 c. 38. to direct the court 
below to reopen the rule or reconsider the ! 
question whether, in their discretion, a new 
trial should be granted. Walton v. County >.( 
York. :$2 c. r.

Effect of Decision on Motion.] -If the
judgment of a divisional court directing a new : 
trial is not appealed against, the questions de- I 
terinined by it cannot In- reopened upon an ! 
appeal from the judgment at the second trial. ! 
-tournai Rrinting r<i. v. Mat-Latin, 23 A. It. 
324.

Final Disposition of Action. | -Vndcr 
rule 321. O. J. Act. the court may, upon mo
tion for judgment or for a new trial, if satis- j 
lied that it has before it all the materials ; 
necessary for linal determining the question 
in dispute . . . give judgment accordingly : 
but that power must lie most sparingly ami 
cautiously exercised. Ntairart v. Rounds, 7
A. It. 5lh.

In an action for damages for negligence by 
a servant of a street railway company who ! 
was injured by a car striking him while lie 
was at work upon the track, the jury assessed I 
the plaintiff's damages at $000. but the trial 
Judge dismissed the action upon the ground i 
that the plaintiff was the cause of his own | 
misfortune. This judgment was affirmed by 
a divisional court, but reversed by the court of 
appeal, which ordered a new trial. The su- j 
preme court of Canada affirmed the decision of i 
the court of appeal, but, on counsel for the j 
defendants stating that a new trial was not j 
desired, ordered judgment to be entered for ! 
the plaintiff for $500. Hamilton Street R. \ 
W\ Co. v. Moran, 24 S. C. R. 717.

Sec Hardman v. Rutnum, 18 S. C. It. 714. j
The court of appeal, having held one of the j 

defendants, a sheriff, liable for the net of his j 
officer, a co-defendant, instead of ordering a 
new trial to assess the damages against the 
sheriff, directed judgment to be entered against 
the sheriff for the nominal amount already 
assessed against bis officer. Cordon v. 
Rumble, 10 A. It. 440.

In an action brought to recover damages 
for the loss of g'nss delivered to the defendants 
for carriage, the Judge left to the jury the 
question of negligence only, reserving any 
other questions to ho decided subsequently by 
himself. On the question submitted the jury

disagreed. The defendants then moved it; a 
divisional court for judgment, but pending 
such motion the plaintiffs applied for and ob
tained an order of the court allowing them to 
amend the statement of claim by charging 
other grounds of negligence. The defendants 
submitted to such order, and pleaded to such 
amendments, and new and material issues 
were thereby raised for determination. The 
action as so amended was entered for trial, 
hut bail not been tried when the divisional 
court pronounced judgment on the motion, dis
missing the plaintiffs' action. On appeal to 
the court of appeal from this judgment of tho 
divisional court, it was reversed and a new 
trial ordered, tin apiieal to the supreme 
court:—Held, affirming the judgment of the 
court of appeal, that the action having been 
disposed of before the issues involved in the 
case, whether under the original or amended 
pleadings, had ever ls-en passed upon or con
sidered by the trial Judge or the jury, a new 
trial should be ordered, and that this was not 
a case for invoking the power of the court, 
under rule 7$Ml, to finally put an end to the 
action. Held. also, that the judgment of the 
court of uppeal ordering a new trial in this 
case was not a final judgment, nor did it come 
within any of the provisions of the Supreme 
Court Act authorizing an appeal from judg
ments not final. Canadian Raeifir R. 11". Co. 
v. Cobban Mfg. Co., 22 tf. C. R. 132.

Interference.! — Where a new trial has 
been ordered to try certain questions of fact 
arising in an action, the order should not lx> 
interfered with by an appellate court. Scott 
v. Hank of Xeio Brunmrick, 21 S. C. It. 30.

------_ inunction.] — The plaintiff, being
in possession of land as tenant of II.. was 
evicted by the defendant, who claimed under 
an overdue mortgage. A nonsuit was entered 
at the trial, on the ground that the defendant 
was at law entitled to possession, evidence of 
equitable right to possession in the plaintiff 
having been refused. The court of Ijiieen's 
bench in its discretion granted a new trial :— 
Held, that the court of appeal could not inter
fere. Robinson v. Hall, <1 A. It. 534.

Order for New Trial— Itineration.]—See 
Trumble v. Uortin, 22 A. It. 51.

3. Forum.

Divisional Court.] — Where there has 
lieen a trial by jury iu an interpleader issue 
directed by the chancery division, an applica
tion for a new trial must be made to a divi
sional court, and not to a single Judge. Cole 
v. Campbell, il P. It. 4118.

Judge in Court. | — A petition by the 
plaintiffs for leave to produce newly discover
ed evidence, ami to reopen the case for its ad
mission after the judgment of the court of 
chancery in favour of the defendants had been 
affirmed by the court of appeal and the su
preme court of Canada, was brought on for 
liearing before a single Judge in court:—Held, 
that, as the application might before the O. J. 
Act have been made to a Single Judge, ami as 
there is no provision in that Act specially ap
plicable to the subject, the original practice 
of the court remains, and the application was 
properly made to a single Judge. Synod v. 
UcBluquicrc, 10 P. It. 11.
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Trial Judge. | — An application to open 
,l„. , ;,M- mikI put in further evidence, and for 
a h,.w trial upon fresh evidence, or for leave 

i,riiig a new action upon a part of the 
original claim founded upon such evidence, is 
|.i,,|H-rly made to the Judge who heard the 
.a iginai cause. Bank of British Aorth Ante- 
,,, a v. H cjffcrn Assurance Co., 11 1*. It. 434.

--------- Bcrsona Designata.]—53 Viet. c. 4.
s. 83 (N.B. i. relating to proceedings in 
■•quit v, provides that in an equity suit “either 
party may apply for a new trial to the Judge 
lief,ire whom the trial was held:”—Held, that 
such application need not lie made before the 
individual liefore whom the trial was had, 
luit could he made to a Judge exercising the 
suite jurisdiction. Therefore, where the Judge 
in equity who had tried a case resigned his 
«itlicc, mi application for a new trial could be 
made to li is successor. Foot tier v. Figes, 2 
Sim. 31ih followed. Bradshaw v. Baptist 
l 'orciyn Mission Board, 34 S. C. It. 3T»1.

s< i Xurton v. McCabe, 13 P. It. 500.

4. /fide A ini or Sot ice of Motion.
Statement of Grounds. | — The words 

“ en the ground of misdirection,” in a rule 
nisi for a new trial, do not comply with the 
('. 1,. P. Act of 1850. Montgomery v. Dean, 
7 V. P. 513.

Several objections to the plaintiff's claim un
der a chattel mortgage were taken at the trial 
and overruled. A rule nisi was afterwards 
obtained for a new trial, on the ground that 
the mortgage, “ together with the several re
newals thereof, and the statements, papers, 
and affidavits to the same respectively at
tached, and all proceedings had and taken 
thereunder, are informal and irregular, and 
not according to the Consolidated Statutes of 
Cpper Canada :”—Held, that the grounds of 
objection were insufficiently stated. Strange 
x. Dillon, 33 V. C. It. 323.

It is a sufficient statement of the grounds 
to say that the verdict is against law and evi
dence. without stating In what manner it is 
contrary to the evidence. Cameron v. Millon, 
11 C. 1*. 340.

It is insufficient in a rule nisi to ask for a 
new trial for misdirection and nondirection, 
and on the ground of improper rejection of 
evidence and improper admission of evidence. 
The objections must lie more specifically 
stated. McDermott v. Iraton, 38 V. C. It. 1.

Semble, on motion for a new trial after 
argument the court will allow a new ground 
to In- taken by the party moving if the justice 
of the case require it. Yarn v. Muirhcnd, 3 
O. S. 121.

In a rule nisi for a new trial for the adntis- 
-‘"11 of improper evidence, it is not sufficient 
to state merely that improper evidence has 
I-eeii admitted, but the evidence objected to 
should lie specified, and the objection should be 
taken at the trial. Crandell </. t. v. Xott, 30 
C. P. 03.

In moving against the ruling of the Judge 
at the trial with respect to the reception or 
rejection of evidence, or on the ground that he

has misdirected the jury, it is still necessary to 
state the grounds in the notice of motion or 
rule. Scott v. t'rnar. lit». It. 541.

See Furlong v. Reid, 12 P. It. 201.

Taking out and Serving Rule—Delay.] 
- See \hilholland v. County of Grey. 33 V. C. 
It. 517 : Lyman v. Snarr, 3 P. It. 80; Camp
bell v. Kempt. 2 ('. L. J. 131 ; Smith v. Com
mercial I nion Ins. Co., 33 U. C. It. 529.

5. Scrcral Defendants.

In trespass a verdict against four was al
lowed to stand in favour of three, and a new 
trial granted in favour of the fourth. Davis 
v. Moore, 2 U. C. It. 180.

The plaintiffs sued A.. B.. and C. on a joint 
contract : It. allowed judgment to go by de
fault. Plaintiffs, failing to prove a joint con
tract, accepted a nonsuit as to B. and C., 
and took a verdict against A. A moved in 
term to set the verdict aside. B. and C. were 
not made parties to the rule, which the court 
made absolute. The order was not served on 
B. and nor did they adopt nor act upon it.
B. ami ('. afterwards entered judgment on the 
nonsuit Held, that B. and C., not being 
parties to the rule nisi, were not bound by the 
order made thereon, unless they could be 
shewn to have been served with it, or to have 
adopted or acted upon it. Commercial Bank 
v. Hughes, 4 V. C. It. 107.

Where in trespass a verdict lias been found 
against, one defendant and for the others, the 
court will not grant the former alone a new 
trial. Davis v. Lennon, 8 U. C. R. 599.

The application must he for a new trial 
against all. and the consent of those acquitted 
must be obtained or the rule nisi served upon 
them. Ward v. Murphy, 11 U. C. It. 445.

Only one defendant in trover having plead
ed. and the other having suffered judgment by 
default, the court ordered a new trial, where 
it appeared that, although the rule was moved 
as on behalf of one defendant only, the other 
assented to.the application. Kerr v. Gordon, 
9 U. C. It. 249.

In an action against makers and indorsers 
of a note, it is not necessary that all defend
ants should concur in an application for a new 
trial. Maulson v. Arrol, 11 U. C. It. 81.

In such action a new trial was granted as 
to one defendant, leaving the verdict to stand 
as to the other. II an scorn e v. Cotton, 15 U.
C. It. 42.

Where several defendants were convicted 
upon an information charging them with con
spiracy, a new trial if granted must be to all. 
Regina v. Fellotres. 19 V. C. It. 48.

In trespass and trover against five defend
ants. for taking and converting a steam boiler, 
it apjienreil that one defendant. P., had no
thing to do with the original taking, but that 
it had been placed in his yard by the others, 
or by some of them, not acting in concert with 
him, and that he had afterwards refused to 
give it up to the plaintiff. At the trial the 
plaintiff's counsel declined to elect, but went
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to tlm jury against all the defendants, claim
ing exemplary damages, and a general verdict 
was rendered. The court ordered a new trial 
without costs, and refused to allow the verdict 
to stand against V. alone. Minion v. Lee, .'10
V. C. It. 281.

<}. Si reral Issues or Counts.

Where plaintiff has a general verdict, to 
which on the merits as proved he is clearly 
entitled, the court will not grant a new trial 
merely because defendant is entitled on techni
cal grounds on some issues, not involving the 
whole cause of action. IIi'lliwell v. Fast wood, 
5 O. S. 104.

Where upon some issues the jury found no 
\erdiet, a new trial was granted without costs. 
l.ynctt v. Parkinson, 1 C. I*. 14 l.

Where there are several issues and a gen
eral verdict for the plaintiffs, which does not 
dispose of them, the court will grant a new- 
trial. McMartin v. Graham, 2 V. C. It. 305.

Where defendant has a verdict against him 
on some issues, and in his favour on others, 
the court will not on his application grant a 
new trial on the former only. Elwood v. 
Cameron, 17 V. It. 52S.

Where there were several counts, on which 
the jury gave separate damages, but the ver
dict was entered generally for the whole 
amount assessed, tin- court confirmed the find
ing as to the counts on which plaintiff was 
entitled to recover, and directed a new trial 
as to the others. Ainslic v. Ray, 21 C. 1*.

7. Time for Making Motion.

The following eases refer to the necessity 
for moving within the first four days of 
term, and are now obsolete.—Orner v. Stick
ler. Toy. 42: Honk of Montreal v. Rethune. 
4 <>. S. 303 ; White v. Church. 4 U. ('. It. 2d: 
H' us v. Stover. 12 V. C. It. 023; Kitehin v. 
Mi lntlire, 10 C. 1*. 4S4 : llood v. liai hour 
Commissioners of City of Toronto, 33 V. C. 
It. 14s ; Rooneu v. Rooney, 21) (’. I\ 347, 4 A. 
It 255; Mitchell v. Mulholland, 11 C. !.. J.

8. Other Cases.

Cause List.]—Semble, that the court may 
direct Crown cases to stand in the new trial 
paper for argument, with ordinary suits be
tween party and party. Regina v. Sir nott, 
27 U. C. It. 539.

Death of Plaintiff between Verdict 
and Judtnuent on Application for New 
Trial.]—See White v. Parker, 10 S. C It.

VIII. Objections Not Taken at tiif. Tuial.
In What Cases New Trial Granted—

11 direr.]—Objections not taken at nisi prius 
will not in general he entertained on motion 
for a now- trial. Hall v. Shannon. E. T. 2 
\ ict., It. & J. 2577 ; McMahon v. Campbell, 2

I'. C. It. 158: Manners v. Boulton, 0 O S. 
•Hid : Hoc d. Morrough v. IInylicr, 2 1'. (’. It. 
d8!t : Stephens v. Mian. 2 V. C. It. 282 : Cor
ner v. Mel\ iniion, 4 L". It. 350 ; Jones v. 
Huff. 5 I r. It. I Id : A>nmJ!, v. F ruth, 23 
V. C. It. 02.

Where, in trespass for assault and battery, 
defendant pleaded midliter maims imposait in 
defence of possession, and the plaintiff re
plied de injuriû :—Held, on a motion for a new- 
trial, that the plaintiff was nt liberty to shew 
that defendant’s justification was not proved, 
although lie had made no objection to it at 
the trial : and that he might abandon the 
ground which be Imd taken there, and retain 
bis verdict for want of proof of justification. 
Roddy v. Moffutt, E. T. 2 Viet.

Where the objection was not made when the 
plaintiff closed his case, but merely by way 
of an objection to an observation of the Judge 
when charging the jury, the court will not 
admit the objection in term. Turley v. Graf
ton Road Co., 8 U. C. It. 579.

The point suggested in the argument not 
having been taken nt the trial, a new trial 
was granted, with costs to abide the event. 
Menter v. Klein, 17 (J. 1\ 287; Patou v. 
Currie, 19 V. It. 388. And on payment of 
< ">ls. Griffiths v. Wtlland Canal Co., M. T. 
2 Viet.

The court will not raise an objection 
against the merits, not taken by defendant’s 
counsel. McGregor v. Duly, 5 C. V. 120.

The objection that no notice of action was 
necessary not having been taken al the trial : 
—Held, that it could not be raised in term. 
Armstrong \. Rowes, 12 C. 1*. 539.

The rule is the same in criminal as in civil 
cases, at any rate where the prisoner is de
fended by counsel, that any objection to the 

■ barge of the presiding Judge, either for non- 
direction or for misdirection, must he taken 
at the trial, and if not then taken it cannot 
he afterwards raised, especially where the evi
dence fully sustains the verdict. Regina v. 
I iek, 10 C. V. 379.

Where the point suggested on the argument 
that S.. being an infant, could not be prim
arily liable, and defendant must be, was not 
taken at the trial, the court granted a new 
trial; costs to abide the event. Merner v. 
Klein, 17 C. P. 287.

A new trial was refused, when the ruling 
of the Judge nt the trial was not objected to, 
or his attention called to the distinction insist
ed on I>etween replevin and trespass under the 
plea. Fitzpatrick v. Casselman, 29 U. C. R.

At a trial of an action for obstructing a 
public way, the defendant must shew some sub
stantial damage peculiar to himself, beyond 
that suffered by the rest of the public who use 
the way. The plaintiff proved no such dam
age beyond being obliged in common with 
every one else who attempted to use the wav 
to pursue his journey by a less direct road. 
Defendant raised no objection on the ground 
that the plaintiff had shewn no damage pe
culiar to himself, but denied the existence of 
the alleged highway, and the jury found in his 
favour :—Held, that he might nevertheless
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his verdict on this ground, it being 
,i --ililr under “ not guilty." Baird v. W'il-

SI c. V. 401.
V. was added us plaintiff at a trial of 

, un.'in, defendant objecting that this could
r, i lie done in his absence, and without his 
, .usent in writing, but V. was afterwards ex- 
imilled as a witness, and no question asked 

?.. liis eonscnt Held, that the objection 
m lid not In- entertained in term. Henderson 

v II hit', 20 C. I*. 7S.
A new trial granted on payment of costs 

V. enable defendant to raise objections to a 
tax sale, not sufficiently taken at the trial, the 
-ale having lieoti supported against the only 
..I.j.viion properlx- taken. Austin v. Arm- 
v 28 V. l\ 47.

to $1,000, Ontario Copper Lightning Hod Co. 
v. Ucicitt, 30 C. 1*. 172.

--------  Weight of Evidence.]—In nil action
for a libel published in a newspaper against 
the plaintiff in his professional capacity as 
town engineer. &<•„ a verdict for defendant 
on evidence preponderating greatly in plain
tiff’s favour, was set aside on payment of 
costs. Cetera v. Wallace, 5 C. P. 238.

In actions of libel new trials are not 
granted merely on the ground that the verdict 
is against evidence and the weight of evi
dence. It is for the jury to say whether al
leged defamatory matter published is a libel or 
not. and the widest latitude is given to them 
in dealing with it. Wills v. Carman, 15 A. 
li 0115.

The action at the trial was treated ns one 
for malicious arrest, and in that view a non
suit was entered. In term it was argued that 
the action was really one of trespass, and 
ih.it the whole case should have been left to 
the jury as such, but the court held that it 
xxa- too late to urge this. Doniullg v. Bair-
.;.e. 40 v. c. it. on.

Remarks as to objections taken in the rule,
I a not appearing in the Judge's notes. Ev
il t un v. I tes jardina Canal Co., 27 U. C. It. 374.

In a penal action against defendant for act
ing a> a justice without sufficient property 

it ion it xx a- urged in term that th » 
jury in their finding had treated the defend
ant as the sole owner of a certain part of the 
property, xx herons it xvns oxvned by himself 

i -hi a> tenants in common, and that his
....mi y was not of sufficient value. At the
trial ilie deed to the father and son xvns simply 
produced, without the point as to the tenancy 
in common being taken, and it was proved , 
iliât the son had afterwards joined xvith the 
father in a mortgage of the land :—Held, that 
the objection could not be entertained, for if 
i iki-n at the trial such an explanation might I 
have been given as xvould have shewn that there j 
xx as no foundation for it; but, even if such 
ownership did exist, the question of value be- ; 
ing for the jury, it could not be assumed that 
in estimating such value they had disregard- 1 
ed the point. Crundell q. t. v. Mott, 3U C. 1*.

Waiver of Objections to the Jury,]— j
See unto VI.

IX. Particular Actions.

1. Defamation.

Libel Excessive Damages.]—Iu an action 
f"r libel, the imputations being of a very slim- | 
•I'T'itis character, and a justification pleaded 1 
which was not attempted to be proved, the 
verdict being for £200, the court refused a j 
iicxv trial for excessixe damages, though they \ 
would liax'e been much better satisfied xvith a | 
smaller verdict. Ofroercr v. Hoffman, 15 U.

Slander - • Excessive Damages.] — The 
charge had been that the plaintiff took medi
cine to procure abortion :—Held, that the 
damages (£100) though large, were not, un
der the circumstances, excessive. Miller v. 
Houghton, 10 U. C. It. 348.

The plaintiff sued his stepmother for slan
der. in having said of him that xvhen his 
father xvas ill, lie and his sister went into 
his bedroom and gave him a drug, after 
which he xvent into a doze and never re
covered. and that the plaintiff and his sister 
had killed him. There xvns another count 
for charging the plaintiff with having 
robbed defendant. It appeared that the plain
tiff and defendant were not on friendly terms, 
arising out of the defendant's marriage with 
the plaintiff's father : that the defendant xvas 
a garrulous old lady, prone to talk of the fam
ily difficulties ; and that the words alleged 
were spoken when the plaintiff's brother-in- 
law and another person went to see her to get 
her to sign a release of dower. The defendant 
denied having charged any criminal offence, 
and it appeared that the plaintiff, who was a 
medical student, had administered some medi
cine to his father shortly before his death. 
There was no proof of any actual damage ; 
but the jury gave $500:—Held, that the ver
dict was excessive ; and, the trial Judge being 
dissatisfied xvith it on this ground, a new trial 
was ordered unless the plaintiff would reduce 
it to $11 hi. Cook v. Cook, 30 U. C. U. 553.

----------- Excessive Damages—Evidence.]—
Slander for accusing the plaintiff of larceny ; 
verdict for £150. The court refused a nexv 
trial either on the ground of excessive dam
ages nr that one of the principal witnesses for 
the plaintiff xvas shortly after the trial con
victed of forgery and sentenced to banish
ment. Eakins v. Evans, 3 O. S. 383.

--------  Excessive Damages—Innuendo.] —
The words charged were spoken at an elec
tion with reference to plaintiff's qualification, 
a matter in xvliieh defendant had an interest, 
and on which it is of consequence to encourage 
freedom «>f discussion. The evidence was 
doubtful as to the sense in which they were 
used, and the damages large, £150. The court 
granted a new trial on payment of costs. 
Sir an v. Clelland, 13 U. C. R. 335.

The jury assessed the damages in a libel 
ai $4.000, but the court, being of opinion 

'bat, under the circumstances, the damages 
u, i'e excessive, directed a nexv trial unless the 
plaintiffs would consent to reduce the verdict

--------- Inadequate Damages.]—New trial
refused in slander, xvhere damages xvere com
plained of as too small. Atkins v. Thornton, 
Prit. 230; Doe d. Croctor v. Allen, T. T. 2 
& 3 Viet.
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--------Wright of Evident'.]—Wh«*re in
slander charging theft, the verdict was for tin* 
plaintiff for £5, ami the court considered tin* 
evidence was properly left to tin* jury, al- 
though they would have been lietter satisfied 
with a verdiet for defendant, a new trial was 
refused. .NoIan v. Tigging, 7 C. I*. 524.

-------- Worth not Actionable—Vo initial
Damages -Arrest of Judgment. I -Words im
puting to the plaintiff tin* having taken a 
false oath, but not in any judicial proceed
ings, or on any occasion where it would be an 
offence in law, are not actionable : but where 
the jury on such a charge gave £2 10s. dam
ages, the court refused a new trial in order to 
give defendant his costs, but arrested the 
judgment. ! logic v. II ogle, 10 V. C. It. 518.

2. Ejectment.

Evidence />"</—Date of.]—A new trial 
granted in ejectment with costs to abide the 
event, where there was reason to doubt upon 
the evidence whether the deed under which 
plaintiff claimed was not executed after the 
issuing of the writ. Bartels v. Ih nxon. 21
l . C. It. 143.

Sccontltirg—Laches.]—The plaintiff, 
in an action of ejectment, having slept upon 
his rights for nearly twenty years, and the 
jury having found for the defendant upon 
secondary evidence of deeds and papers, the 
court refused to interfere, lining v. Barker,
•J7 r.c. r. ooo.

Suspicious Circumstances.] — In 
ejectment, where plaintiff had been out of 
possession more than forty years, and had as
serted no right, but declared that lie owned no 
hind in the township, and the deed under 
which In* claimed had a suspicious appearance, 
the jury having found in his favour, a new 
trial was granted. Ketehum v. Migliton, 14 
l . !?. DU.

Forfeiture to Crown — Affidavits —■ 
t'oxtx. |— It was shewn by affidavits, in moving 
for a new trial in ejectment, that tile plaintiff 
had in fact lieen attainted for treason, and 
the land in question forfeited to the Crown, 
and on this ground the court granted the de
fendant a new trial on payment of costs. 
Butler v. Donnldxon, 12 V. (*. 11. 235.

Inconclusiveness — Affidavit».]—A new 
trial refused in ejectment, the affidavits not 
being sufficiently explicit, and the court stat
ing that the defendant could bring an action 
to recover back possession. Doc tl. Brown v. 
Fraser, 4 O. S. 371.

——— Merits.]—The court will not neces
sarily grant a new trial in ejectment on the 
merits, the verdict not being conclusive upon 
the parties. Doe tl. St misfit Id v. Whitney, 
Tay. 130.

Mortgage I sing.]—The court will not 
grant a new trial to enable a mortgagor, 
plaintiff in ejectment, to shew his own deed 
void for usury, and thus eject a stranger who 
sets up as a defence a mortgage to a third 
party. Due tl. Me Bern ic v. Lund a. 1 V. (J. 
it. 180.

Part of Lot -General Verdiet—Injunc
tion.]—’V\ie jury having found a general ver
dict for the plaintiff in ejectment, though the 
defendant was in fact entitled to the part lie 
had cleared:—Held, not ground for a new 
trial, hut for an application to restrain the 
plaintiff from taking possession of such part. 
Ftmtr v. Moodie, 12 V. C. R. 37U.

--------Sew Trial as to — Discretion.] —
The court has power to grant a new trial as 
to half of a lot of land, allowing a verdict 
to stand as to the other half, when the grant
ing of such new trial is in the discretion of 
the court : and this in ejectment. When the 
new trial is ordered ex debito justitia*. the 
whole record is thrown open: and this will 
Is* done in ejectment, unless defendant con
sents to a verdict standing for such portion 
of the land as the plaintiff has failed to prove 
title to. Mr Sub v. Sit wart, 15 <\ V. 18!».

Possession Frith net of — Conflict. 1—In 
ejectment defendant claimed by length of pos
session by herself and ancestor. The evidence 
as to her possi-ssion being continuous was 
conflicting, and for part of the time it ap
peared to have been by such acts as keeping 
the key of the house, and leaving upon the 
premises one or two trifling articles, with an 
occasional return to the place. The whole 
case was left to the jury on the evidence, the 
Judge charging that lie could not say there 
had not been a keeping of possession shewn. 
It appeared that, in any event, the most the 
defendant could recover would be a very in
considerable portion of the land in question, 
and there had been already two verdicts 
against lier. The court refused a second new 
trial. Lewis v. Kelly, 17 C. V. 230.

Third New Trial.]—A third new trial in 
ejectment refused, though the court thought 
tiie evidence strongly preponderated against 
tlie verdict. Dot tl. Harris v. Benson, 3 V. 
C. It 101.

3. Interpleader.
Absence of Counsel — Afffdarit—Merits 

—Costs.]—In an interpleader issue, the ver
dict having lieen taken in the absence of de
fendants' counsel and attorney, the court 
granted a new trial, without requiring the 
usual affidavit disclosing fully the merits, 
holding that there was not the same neces
sity for such affidavit in an interpleader as in 
other cases. The attorney, who was also 
counsel in the case, not having satisfactorily 
excused his absence, the relief was granted 
only on payment of costs by him within a 

I month. Vidal v. Bank of I'pper Canada, 24 
V. II. 430: S. ('., 15 C. V. 421.

| .S'- e Oougall v. Wilson. 24 IT. C. R. 433.
Absence of Defendant—Affidavit—Ex- 

I glanation—Merits—Belief.]—A verdict hav
ing been taken in an interpleader suit in the 
absence of defendant, upon a clear primA facie 
case, defendant, upon a motion for a new 
trial, swore that he had not information of 
the trial coming on in time to be present, and 
his attorney swore that from information ob
tained from the plaintiff's brother he verily 
believed the defendant had a good defence on 
the merits :—Held, not sufficient, without 

t shewing facts upon which his belief was 
! founded : and sufficient cause for his absence 
! not being shewn, a new trial was refused. 
I Proud foot v. Harley, 11 C. P. 380.
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Division Court—Perjury at \etr Trial— 
/ /. iinlitu. I -The clerk of a division court, 
;1. ,i„g under 13 & 14 Viet. c. .13. s. 102. is- 
. ...| .in interpleader summons of his own 
-!111Im>rity. without the ImilifTs request. Both 

attende*! Iiefore a barrister appointed 
l,x ,|udite of the court, who was ill. and
ilU oi-.ler was maile. The Judge afterwards 
i.,(|,.ivd a new trial, which took place. l>e- 
f. iMliint was convicted for perjury committed 
, i oi that occasion:—Held, that, both parties 
i jx mu apiiearecl. the pro**eedings in the first 
instance could not he considered void for want 
of a previous application by the bailiff : 
toil that it was not competent for the 
judge to order such new trial, the first order 
|„.ing made filial by the statute; and that the 
, ,,n\ ivtiou was therefore illegal. Regina v. 
Duty, 13 V. C. It. 3118.

Evidence— II * ight of—Trifling Amount.]
Where on an interpleader issue the amount 

Hi di'pute was $00.40 only, and a verdict was 
well for the claimant, which the Judge of the 
V<lunt.v court who tried the issue was satisfied 
with,‘the court refused a new trial, although 
tle v thought that if the case had originally 
cine before them for trial on the same evi- 
dcuce. their opinion might have been against 
the claimant. Uourlcy v. Ingram, 2 Ch. Cli.

Feigned Issue -./ urisdietion—Tor am.] —
A .... . law Judge has no power, unless
when given him by a statute, to direct a 
feigned issue to lie tried by a jury ; the most 
In in do is to refer the parties to the full 
...nit for the required relief, or perhaps to 
vi.nit a summons returnable in court. As lie 
cannot grant a new trial in such issue himself, 

he cannot, by creating a proceeding of the 
kind, confer this jurisdiction upon the court, 
wha li will therefore refuse to interfere. Mc
Laughlin v. McLaughlin, lô C. 1‘. 182.

.Mr ('ole v. Camybcll, 9 I*. It. 498, ante 
VII. 3.

4. Malicious Arrest or Prosecution.

Damages -Evidence—Trifling A mount.1 — 
In an action for maliciously suing out an at
tachment iu the division court, it appeared 
that the defendant, when he made the affidavit, 
was aware that the plaintiff was then actually 
in prison. For the defence it was shewn that 
the goods attached were eventually sold under 
executions against the plaintiff, and therefore
no substantial damai» wn< suffered. The 
court, however, refused a new trial on this 
ground, the verdict being small. Otccns v. 
Pu m il, 11 U. C. It. 390.

Evidence —Question for Jury.]—In an ac- 
t i• ■ 11 for malicious arrest, the jury fourni for 
the plaintiff £7.1. The court, although not al
together satisfied with the verdict, refused a 
new trial, there being evidence sufficient to 
ui.hold it, the question lieing one entirely with
in their province. Knot v. Cleveland, 8 C. 
V. 170.

--------  Weight of—Judge's Charge.]—Upon
an action brought for malicious arrest, where 
tiic jury, notwithstanding strong evidence for 
defendant, and the Judge’s charge in his fa
vour, found for the plaintiff* the court set

aside the verdict and granted a new trial with
out costs. Scanlon v. McDonagh, 8 (*. V. 82.

-------- Weight of—Judge's Charge—foehn. 1
—In an action for malicious arrest on a 
criminal charge, though the Judge charged 
strongly for the plaintiff, and the evidence ap- 
isared to be strongly in his favour, tin» court 
refused to interfere with a verdict for defend
ant. but would not give defendant the costs 
of the application. Miller v. Hall, lit V. I*. 
447.

Excessive Damages. |—The damages, in 
an action for maliciously suing out an attach
ment, being, in the opinion of the court, ex
cessive, a new trial was ordered unless the 
plaintiff would consent to reduce the verdict 
to a sum specified. Hood v. Cronkitc, 29 V.
C. U. its.

Action for malicious prosecution. $1.900 
damages. New trial refused. Ayyleton v. 
Le y ye r, 20 (’. I\ 138.

—;------ Amendment—Costs. ] — Action for
malicious prosecution : verdict for $1,000. The 
court, considering the damages excessive, al
lowed the insertion of a count in trespass m 
l.eu of that in case, if the plaintiff would con
sent to reduce the verdict to $300; and if not, 
granted a new trial on payment of costs, with 
leave to the plaintiff to amend. Munroc v. 
Abbott, 39 V. C. It. 78.

----- -— Reduction — Terms.] — The court
was of’opinion that the damages given, $3,inio, 
in an action for malicious prosecution, were 
excessive, and directed, subject to the plain
tiff's acceptance, that they be reduced to $1- 
000, absolutely, ami to $.100 if such sum and 
the costs of tin* action were paid before 1st 
June; but in the event of the plaintiff refus
ing to accept the proposed terms, then there 
should lie a new trial on payment of costs by 
defendant. Crandall v. Crandall, 30 (’ I’ 
49 «.

Grounds for Arrest — Susyieion—Mis
direction.]—Though the court, in an action 
for a malicious arrest, thought a verdict for the 
defendant would have been more proper, yet, 
ns no clear ground lutd been shewn In defend
ant for the suspicion sworn to, and there was 
no misdirection, they refused a new trial. 
ltaris v. Fortune, (j V*. C. R. 281.

Inadequacy of Damages.]—In an ac
tion for maliciously causing the arrest of the 
plaintiff as a lunatic, the jury found that the 
defendant acted maliciously and without any 
reasonable or probable cause, hut they gave a 
verdict for only one shilling. A new trial was 
grunted for smallness of damages. Dobbun 
v. Devote, 2.1 ('. I*. IN.

Malice Absence of—Xominal Damages.] 
—In an action for a malicious arrest under a 
ca. re the plaintiff gave general evidence of 
his solvency, «fcc. ; no malice was proved on 
the part of the defendant; the defendant, 
however, gave no evidence to shew upon what 
ground he had arrested, ami the itirv fourni 
nominal damages of Ids. for the plaintiff. A 
rule obtained for a new trial on the evidence, 
was. under the circumstances, discharged 
Lyons v. Kelly, 0 V. (\ B. o-r,

Several Trials Wrong Verdict—Syr rial 
Jury.] — The court refused to set aside a
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fourth verdict for iilniuiiff for malicious ar
rest, although wrong, alleging as one reason 
dial defendant should at least have ohtnineil 
n special jury. Smith v. McKan, 11 V. (\ ]{.
111.

Want of Probable Cause — Judge's 
Charge.] Where in an action for a malicious 
arrest on a <a. re., tin- Judge was of opinion 
lliai want of probable cause had not been 
shewn, and charged die jury strongly to that 
effect, but -Ii|| did not peremptorily direct 
them to find for defendant, die court granted 
a new trial without costs. Tyler v. Balling- 
ton. I V. C. It. 202.

5. Xegligen ce.

Evidence Failure of - Solicitor».] — 
Plaintiff obtained a verdict against attorneys 
for negligence in not having procured the at
tendance of witnesses stated to be material at 
a trial between plaintiff and another, in which 
plaintiff failed. It did not appear, however, 
that the evidence of such witnesses would have 
procured a different result, and defendants’ 
leading counsel at the trial in question had 
decided upon proceeding without such evi
dence. ftn these grounds a new trial was 
granted. lVfltfe v. /toll. 20 C. I*. 1102.

--------  Fire — Origin—I'nsatisfaetory Ver-
flirt. | In an action against defendants for 
negligently allowing combustilde matter, brush. 
&o.. to be on their track, whereby a fire was 
caused upon it from defendants’ engines and 
spread to the plaintiff’s land. &c.. the evidence 
shewed that the track was in such a state, 
but it did not clearly appear how the fire ori
ginated. or that the state of the track caused 
the injury to plaintiff’s land. The jury hav
ing found for the plaintiff, and the Judge who 
tried the case being dissatisfied with the ver
dict. a new trial was granted with costs to 
abide the event. Jaffna v. Toronto, Greg, 
anil /truer H. IV. Co.. 23 C. I\ 553.

--------  Weight of. 1—Action hy plaintiff, a
passenger in defendant’s steamer, for refusing 
to stop at a wharf in the ordinary way. where
by plaint iff was injured in jumping ashore. 
Verdict for defendant against the weight of 
evidence. New trial granted. Cameron v. 
llilloy, 14 C. 1\ 340.

Action for negligence in driving a sleigh and 
horses against the plaintiff. It appeared that 
the driver to get better sleighing had turned 
off the road to follow a track along the ditch 
at one side, and that in coming up again the 
sleigh upset, and the horses running away 
overtook and ran against the plaintiff. The 
passengers in the sleigh which was upset ac
quitted the driver of any negligence ; hut an
other witness, who was near at the time, said 
that he thought, if more care had been used 
in coming up. the accident would not have 
happened. The jury having found for the 
plaintiff, a new trial was granted. Robinson 
v. Itlitchcr, 15 V. C. R. 150.

-------- Weight of — Collision — Statutory
Light».]—Case for injury caused hy collision 
of steamboats at night. Verdict for plaintiff : 
—Held, that sufficient weight had not been 
given to the fact that plaintiff's boat was 
without the lights required by statute, and a 
new trial was granted to determine whether

the accident was attributable to such default, 
in which case the plaintiff could not recover. 
GUierslecvt \. 12 I . C. li. MO.

--------  Wright of—Frpert Testimony.]—
Action against a railway company for negli
gence in the construction of their line, owing 
to which an embankment gave way. Verdict 
for plaintiff, though several of the most emi
nent engineers were of opinion that the em
bankment was properly and skilfully con
structed, and the jury were cautioned against 
valuing such evidence lightly. Rule for a new 
trial on the weight of evidence discharged. 
It ru ill v. (ireat Western It. IV. Co., 10 (’. I*. 
157: Great IV* stern It. IV. Co. of Camilla v. 
It raid, 1 Moo. P. C. X. S. 101. 0 Jur. X. S. 
3:10.

- Weight of — Question for -Iary.] — 
Action for injury received by plaintiff, u pas
senger in defendant's stage, through negligent 
driving and overloading. The fact of negli
gence was left fully to the jury, and they 
found for defendant, who had offered after 
action brought to pay £25 and costs, which 
was reasonable compensation. The court, 
though they would have been I letter satisfied 
with a verdict for plaintiff, refused to inter
fere. Kenny v. Cook. 4 V. f\ It. 2ti8.

Action on marine policy. Issue as to the 
negligence of captain and crew in navigating 
the vessel, by which the loss was alleged to 
have been caused. Verdict for defendant. 
New trial refused on the evidence. Gillespie 
v. British Xorth Aim rira Fin ami Life .4»- 
suranee Co., 7 V. C. It. 108.

Action for injury to plaintiff, a passenger 
in defendants’ cars, causisl by an axle break
ing. Verdict for plaintiff. New trial refused. 
Thatcher v. Gnat Western It. IV. Co.. -| <'. 
P. 54:5.

Excessive Damages It ml il y Injury.] —
Action for injurj to plaintiff, a dr, k hand on 
a vessel, by defendants allowing their wharf 
to he out of repair. The plaintiff's leg was 
broken, lie was for five months disabled, and 
suffered much pain; and it seemed that the leg 
would never be as serviceable as before. The 
jury gave £250, the full amount laid in the 
declaration. New trial refused. Johnson v. 
Port Dover Harbour Co., 17 U. C. It. 151.

Action by husband and wife for injury al
leged to be caused to the wife by defendants’ 
neglect to have a railing or guard along an 
embankment on a leading highway. Verdict 
for $2,500. New trial granted on payment of 
costs, unless the plaintiffs would reduce the 
verdict to $1,250. Tom» v. Totcnsliip of 
Whitby, 35 V. C. It. 105.

Co»!».] — Action for bodily injury 
caused to plaintiff hy defendants' negligence 
in carrying plaintiff. Damages assessed at 
£0.178. New trial granted for excessive dam
ages. on the ground that the jury had not ex
ercised a sound discretion, on payment of 
costs, and on payment of £500 into court, 
with leave to plaintiff to accept without pre
judice. Itatehelor v. Buffalo and Brantford 
It. IV. Co., 5 C. P. 127.

--------  Injury to Property.] — $325 dam
ages :—Held, not excessive in an action 
against a municipal corporation for improjier 
construction of a drain, by which plaintiff’s
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..Mu Imil lie'll overflowed, putting him to 
h m il inconvenience for several months. 
Itv. rr* v. City of Toronto, 21 IJ. C. R. 157.

Medical F r idea re.] —The jury hnv- 
i _■ uivi-n 82.000 damages in an action by 

i l l ini iff for injuries sustained by him when a 
passenger on defendants’ railway, the evidence 
: - to the injury lieing very loose, and no 
medical evidence having been called, the court 
_i.niii'd a new trial on payment of costs. 
It ut so n v. Northern It. IV. Co., 24 U. C. R.

- Solicitors—Omission.] — Plaintiff, 
I'.'ing about to invest some money, employed 
defendants as his solicitors to take security 
lipnii two lots of land, one of which they omit
ted from the mortgage. The value of the lot 
omitted was not more than $800, while the 
\mlict was 82.1 MMl. A new trial was granted. 
Plu Iys v. Wilson, 13 C. P. 38.

(5. Penal Actions.
Absence of Witness —Xonsuil.]—A new 

trial was refused where plaintiff had been 
nonsuited owing to the absence of a material 
witness, the action being of a penal character 
against a magistrate. Stinson v. Scollivk, 2
t ». S. 217.

Documents - Xon-produclion — Subsc- 
qiimt Discorery.]-Where, in a qui tara action 
for usury, the plaintiff was nonsuited for not 
producing certain promissory notes in the ne
gotiation of which the usury had taken place, 
ilie only evidence offered to account for their 
non production having boon a letter that they 
were not to lie found in the office of the Judge's 
clerk, where it was sworn they had been filed

tin- court refused to set aside the nonsuit, 
upon affidavit that they had been found since 
'In- trial, ltoot >j. t. v. Woodward, 1 U. C. 
It. 311.

Evidence — Weight of—Overvaluation of 
Property.)— In a penal action, where the jury 
find for defendant, a new trial will not be 
granted merely because the verdict may be 
-I- "incd to he against the evidence or weight of 
evidence; but it is otherwise where the verdict 
I- in contravention of the law, arising either 
from the misdirection of the Judge, or from a 
misapprehension of the low by the jury, or 
from a desire on their part to take the law 
into their own hands. Where, therefore, in a 
qui turn action against a justice of the peace 
for acting without the necessary qualification, 
which is looked upon ns a penal action, the 
jury, though greatly overvaluing the property, 
found for the defendant, but none of the above 
'•ousiderations arose, a new trial was refused. 
Crandeil <j. t. v. Xott, 30 C. P. 03.

7. Seduction.
Defendant’s Means. | — A defendant in 

seduction is not to be prejudiced in an appli
cation for a new trial because his counsel lias 

d him as to his means, after having 
• I 'lcavoured to exclude such evidence. Fergu
son v. Veitch, 45 U. C. R. 100.

See Adair v. Wade, 9 O. R. 15; Udy v. 
Stewart, 10 O. R. 591.

Sec also title Seduction.

8. Other Actions and Matters.

Absconding Debtor—Collusion—.1 ttack 
; hy Attaching Creditor — Abandonment of 

Xew Trial —• Costs.] — In an action under 
I the Absconding Debtors’ Act. upon a motion 
■ by an attaching creditor, upon affidavits which 
! shewed fraud and collusion between the plain

tiff and defendant to the prejudice of the other 
creditors of the defendant, a new trial was 

i granted. One M., an attaching creditor of 
defendants, applied for a new trial of this 
cause, which was granted on payment of costs. 
The rule was taken out. but never served, and 
subsequently M. gave plaintiff notice that he 
had abandoned it. On application by 

j plaintiff, on notice to M., to shew cause why 
I saiil rule should not he discharged, with costs 

to lie paid by M. :—Held, that the application 
by M. was in the nature of a collateral pro- 

I ceeding. and though he might, when volun- 
5 tarily seeking the aid of the court, have been 
! ordered to pay the costs of opposing the rule 

which he lmd obtained, he could not now be 
ordered to pay the same when brought before 

| the court by compulsion, and not being a 
party to the record. Lavis v. Baker, 13 C. P. 
50ti, 14 C. P 330.

--------  Iteturn.]—Ail absconding debtor re
turning to the Province after verdict and be
fore judgment, is entitled to a rehearing hy the 

' granting of a new trial. Robertson v. Burk, 
r. o. S. 75.

Cause Cognizable in Inferior Court.]
—Where actions are brought in the Inferior 
jurisdiction of the superior courts for trifling 
amounts, which might have been recovered at 
much less expense in the inferior courts, the 
courts will not favour such actions by grant
ing new trials in cases which rest in their dis
cretion. It must lie clearly shewn that the 
direction of a presiding Judge lias been wrong, 
or that the verdict lias been against evidence, 

i Comstock v. Moore, «1 C. P. 434.

Controverted Elections.] — See Perl 
Flection (Ont.), llurst v. Chisholm, II. E. C. 
485.

County Court — Jurisdiction.] — A idea 
was pleaded bringing title lo land in nuestlon, 
and after a verdict for the plaintiff a new 
trial was granted, on the ground that the 
enurt had no jurisdietion. On appeal, the 
judgment was reversed, as the court, having 
no jurisdiction, could not grant a new trial. 
Campbell v. Davidson, 10 TJ. C. R. 222.

»S'cc County Courts.

Division Court.]—See Division Courts.

Issue ns to Fraudulent Conveyance.]
! —Issue directed to try whether a conveyance 

of land was fraudulent, under R. S. O " 1877 
c. 49. s. 12. Qua-i-e. as to the granting of n 
new trial, or reviewing the verdict on such 
mi issue. Merchants Hank v. Brooker, 8 P. 
R. 133.

Overholding; Tenant — Disagreement of 
Jury.] — Where, upon a commission issued 
against the overhohling tenant under C. S. I'. 
C. c. 27. the first jury summoned could pot 
agree imd were discharged :—Held, that an
other jury might he summoned, and an effec
tual inquisition held. In re Woodbury and 
Marshall, 19 U. C. R. 507.
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X. Pleadings—New Thial to Amend.

When Granted — Particular Circum
stance».]—In a very hard case a new trial was 
granted to enable an executor to plead plene 
administra vit. McMartin v. Traveller, ."> O. 
8. 155.

But in this case it was refused, there being 
no satisfactory answer given why the plea had 
not been pleaded before. McDonald v. />< - 
Tuple, ti O. 8. 3115.

Where there were several counts varying 
the same cause of action, to which defendants 
pleaded distinct pleas, and the plaintiff, having 
demurred to some and replied to the others, 
after judgment against him on the demurrer, 
recovered a verdict on the other pleas, no de
fence having been made at the trial :— 
Held, that, upon the pleadings, the plain
tiff's recovery was barred, but, under the cir
cumstances, a new trial granted, with leave to 
amend. W atson v. Hamilton, tl U. 8. 312.

The plaintiff, before the argument of the de
murrers to his pleas, went to trial, and as
sessed his damages at £17 UK, and the demur
rers were afterwards admitted to be against 
him. The court refused to allow him to set 
aside his verdict and amend his pleadings. 
Tyrrel v. Myers, 0 O. 8. 433.

The court, the pleadings having been lie fore 
them on demurrer, refused a new trial with a 
view to an amendment, McKcchnic v. Mo- 
Keyes, 10 U. C. R. 37.

Trespass against a sheriff's bailiff for seiz
ing goods. General issue only pleaded. Verdict 
for plaintiff. New trial granted on payment 
of costs, on affidavit that defendant had in
structed his attorney to defend under writs of 
execution, and the attorney had considered 
that the defence might lie urged under the 
general issue. Williams v. /V!«//</>. 11. T. 4 
Viet.

Where a sheriff, in -an action of trespass, 
had omitted to justify specially, and a verdict 
was found against him. the court granted a 
new trial on payment of costs, with leave to 
amend. Lee v. Rapcljc, 2 V. C. It. 3t$8.

Where the evidence does not strictly support 
any one count, hut a verdict has been given 
for the plaintiff, in accordance with justice, 
the court may grant a new trial, allowing the 
plaintiff to amend. Elliott v. Orokcr, S T'. 
C. It. 150.

When the merits have been tried under in
formal pleadings, and the verdict would he 
sustained on amendment, the court will refuse 
a new trial. Deady v. Goudenouyh, 5 V. 
103.

Action on a guarantee. New trial refused 
to allow defendant to put in a plea of dis
charge by extension of time given to the prin
cipals. lligby v. Cummings, lu V, (It. 222.

Where the plaintiff was entitled to recover 
hack $200 claimed, hut could not recover on 
the common counts for money hail and re
ceived, the court, instead of entering a verdict 
for plaintiff, as moved, pursuant to leave, 
granted a new trial with liberty to plaintiff to 
amend his declaration. Curseaden v. shore, 
17 C. V. 403.

Action in county court. Declaration on a 
covenant to pay rent. Plea, misdescription 
of the property, so that defendants had not 
what they bargained for. Verdict for defend
ants. On appeal, the plea was held had on 
demurrer, and the verdict therefore falling to 
the ground, this court ordered a new trial with 
leave to plead de novo. Talbot v. Uossin, 23 
V. C. K. 170.

An insurer with a mutual insurance com
pany is not liable for assessments made liefore 
Ids insurance was effected, or premium note 
given. At the trial the Judge so ruled, and 
refused to allow defendants to plead a subse
quent assessment made after the policy. The 
court would not grant a new trial on the 
ground of such refusal, no affidavit id" such 
assessment being filed. Green v Hearer and 
Toronto Mutual Eire Ins. Co.. 34 1". ('. It. 7s.

The court, under the circumstances of this 
case, refused to amend and enter a verdict for 
the plaintiff : hut granted a new trial on pay
ment of costs, to enable the plaintiff to amend, 
and to have the question as to an alleged 
waiver of a condition in the agreement sued 
upon, properly tried. Aitcheson v. Cook, 37 
V. ('. It. 41 Ml. See llatton v. Deacon Ins. Co., 
1C. V. C. It. 31(1.

Action for work and labour. Plea, work 
not done by the time agreed on : and that de
fendant, under the agreement, was entitled to 
deduct a sum specified for the delay. Issue : 
—Held, that under this issue, plaintiff could 
not shew that the delay was caused by defend
ant or his workmen ; hut a new trial was 
granted with leave to amend. Hamilton v. 
Moore, 33 V. (’. It. 100.

A part of the claim in this case extended 
beyond six years, hut no application was made 
at the trial for leave to plead the Statute of 
Limitations as to this. The court, under the 
circumstances, refused to grant a new trial to 
enable this defence to lie set up. Cook v. 
Grunt, 32 C. P. 511.

The plaintiff consigned goods to persons in 
Kngland. and shipped them by defendant com
panies on bills of lading, describing them as
shipped by the plaintiff to be delivered to----- ,
order, or iiis assigns, he or they paying freight. 
The plaintiff indorsed the bills of lading to 
various persons in Kngland to whom he had 
sold the goods; the consignees paid the drafts 
drawn upon them for the price, and, the goods 
having been seriously damaged in transit, they 
made claim upon the plaintiff for the loss. 
The plaintiff now sued for the damages and 
was nonsuited on the ground that he luul not 
sufficient interest, or was not the proper per
son to sue. The court, without deciding as to 
the plaintiff having no right of action, or the
■'He■' i of l!. s. n. is77 c. 11 • <. B, M'i aside
the nonsuit and directed a new trial, with 
leave to the plaintiffs to add as co-plaintiffs 
any or all of the consignees, or indorsees of 
the hills of lading, the evidence already given 
to stand, with any additions the parties might 
desire, reserving all costs. The validity of It. 
S. ( t. 1N77 c. lit'., s. 5. was disputed on the 
ground that it was ultra vires as interfering 
with trade and commerce, hut the court re
fused to decide the point without notice to the 
attorney-general ami minister of justice under 
4(1 Vic. c. ('., s. (5 (O.i, which would involve 
great delay, and adopted the above course as 
being the speediest and least expensive.
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llnii In v. Merchants Despatch Co., 2 O. It.
385.

A now trial was granted in this ease, there 
being vimimstnnees requiring further consid
eration. with leave to so amend the pleadings 
and add such oarties as might be necessary. 
Until v. Hughes, 8 O. It. 138.

In an action on a marine policy the court 
granted a new trial, though of opinion that 
defendants were entitled to a nonsuit, sug
gesting whether, if certain evidence were 
given, it might not be held to modify the con
dition as to seaworthiness on which defend
ants relied. Connu v. Ætna Ins. Co., 18 C. P. 
3115.

XI. Ri ling as to Right to Begin.

A new trial will not he granted for a misdi
rection as to the right to begin, unless it np- 
i-car that injustice may have been occasioned 
l.v it. McDonald v. M ell ugh. 12 !\ C. It. 
Miy. See also Xcritic v. For, 28 l C. It.

Miller v. Confederation Life Assurance
' . 11 O. H. 120.

XII. Substitution of New Trial for Nox-

Where a defendant obtains a rule for a non
suit as on leave reserved, and it afterwards 
appears that tin such leave was reserved, the 
i o'irt will not allow him to change his rule 

a rule for a new trial. Doe d. Gilkison 
v. Shore y, 2 U. C. It. 183.

Where a verdict had been given for the 
plaintiff, with leave to defendant to move for 
i nonsuit, the court declined nonsuiting, but 
gave a new trial on payment of costs. Doe d. 
Jluminim v. Simmons, 7 U. C. It. 190.

New trial granted on payment of costs, to 
plaintiffs to give evidence of a waiver 

"f the condition in a policy as to proof of loss, 
w here a nonsuit would be equivalent to a ver- 
li'-t for defendants, the six months having ex
pired within which the action must be coin- 
n l in ed. Cameron v. Monarch Assurance Co.,
7 i\ P. 212.

.........ondition was. that if there should be
iiv insurance at any other office, notice should 

be given, and the same indorsed on or stated 
in the policy, otherwise the first insurance 
-hould he void:—Held, that an insurance ef
fected in another office by an interim receipt, 
was within the condition : but. as there was 
some evidence of a waiver of the notice re
quired, which defendant could not take ad
vantage of under his replication, the court, in
stead of ordering a nonsuit on the leave re
ined. granted a new trial with leave to 

amend. Hatton v. Ilcacon Ins. Co., It! 1". ('. 
It. 319.

Where a nonsuit was granted in a county 
C-lift, which the court of Queen’s bench 
thought could not be sustained, but the right 
"f the plaintiff on the evidence seemed doubt
ful. the court on appeal ordered a new trial. 
n itourkc v. Lee, 18 U. C. It. 009.

Special count, on defendant’s promise to 
I iv the amount of a judgment recovered 
igainst himself and M. by plaintiff, on plain
tiff assigning it to one II. Neither judgment 
nor assignment was proved:—Held, that the 
motion for nonsuit was entitled to prevail, but 

I new trial was allowed on payment of costs. 
Pcarman v. Hyland, 22 U. 0. B. 202.

Vol. III. d—153—4

XIII. Surprise or Absence.

1. Absence of Counsel.

Excuse — Costs.]—Where after plea the 
plaintiff was nonsuited, because no one ap
peared for defendant to confess lease, entry, 
and ouster, the court, on affidavit that the de
fendant's attorney had forwarded title deeds 
and other documents to counsel, for the pur
pose of making a defence, which did not arrive 
in time, and on an affidavit of merits, granted 
a new trial, on payment of costs. Doe d. 
Clarke v. McQueen, 3 U. S. 99.

The absence of defendant's counsel is 
ground for a new trial only on payment of 
costs. Driscoll v. llart, 5 (). S. 977.

Where plaintiff was nonsuited, his cause 
having been unexpectedly called on in the ab
sence of his attorney and counsel, several 
causes In-fore it on the docket having been 
suddenly disposed of, the court refused to set 
aside the nonsuit, except on payment of costs. 
Doe d. Dunlop v. Mc\ab, 11. T. 5 Viet.

Refused on an affidavit that defendant's 
counsel was absent from illness, no attorney 
having appeared at the trial to attend to tin* 
cause, and no application having been made 
to put if off. Gunn v. \ an Allen, 5 l". C. It. 
513.

Granted, upon conditions ns to payment of 
verdict and costs, plaintiff having recovered 
against a sheriff during the absence of his 
counsel. Martin v. Corbett, 7 U. C. It. 190.

Refused, whore it could only lie granted on 
payment of costs, and defendant would not 
lie benefited thereby, llarndt n v. Anchor, 9 
V. V. 517.

One of the prisoner’s counsel at the trial, 
while he was addressing the jury at the close 
of the case, was suddenly seized with a fit, 
and incapacitated from proceeding any fur
ther. No adjournment was. however, applied 
for, hut the other, who was the senior coun
sel. continued the address to the jury on the 
prisoner's behalf, without raising any objec
tion that ho was placed at a disadvantage by 
reason of his colleague’s disability. It did 
not, moreover, appear that the prisoner had 
been prejudiced by the absence of the counsel 
alluded to:—Held, no ground for a new trial. 
Heijina v. Pick, 19 C. I’. 379.

It is no ground for a new trial that the 
cause was taken out of its turn on the docket. 
Parsons v. Fcrriby, 29 U. C. R. 380.

See ante IX. 3.

2. Absence of Documentary Evidence.
Forgotten Bond. |—The defendant in 

dower pleaded ue uuques svizic que dower,
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mill nflor trial ami verdict againKt him. re
membered that :i bond hail lieen executed by 
himself ami tin- (lomnndnnt several years be
fore, providing for the release of the dower 
in question, which bond had remained in the 
hands of a third party, and had not been pro
duced at the trial. The court granted a new- 
trial on payment of costs, with leave to add a 
plea. Germain v. Sliuert, 7 C. 1*. Mil.

Mislaid Bond. | XVhere the plaintiff was 
nonsuited in an action upon a bond which 
had Is-eii filed as an exhibit at a previous 
trial, because he was unable to produce it, a 
new trial was granted on payment <>f costs, 
the bond having been afterwards found. Muir- 
liuid v. McDougall, 5 U. S. 042.

3. Absence of Partie»,

Cause List—Mistake.]— New trial grant
ed under particular circumstances, whore de
fendant’s attorney mistook the place of_ the 
cause on the docket. Dove v. Dulhy, 5 l . C. 
It. 457.

Notice—Witne»»—Affidavit.]—The defend
ant having failed to attend, on notice, as a 
witness:—Held, that no attention should be 
given to his affidavit impeaching the correct
ness of the verdict. Manning v. Mill», 12 IJ. 
C. it. 515.

Notice of Trial -Mistake as to.l —XVlmre 
the notice of a trial was received by n clerk 
of defendant’s attorney, but the attorney, on 
inquiring of his clerks, was told that none had 
been served, and neglected in consequence to 
prepare for his defence, the merits appearing 
to be doubtful, a new trial was granted. 
Walton v. .!are.it, 13 V. C. It. 01(1.

- Posting up. | The defendant in a 
county court suit appeared in person, but 
gave no address for the service of papers, as 
required by ss. 52 and 53 of the C. L. V. Act 
and C. rule of court No. 131. The declara
tion was served on him personally, and pleas 
filed. The jierson who served the pleas for 
him refused to receive the issue book, notice 
of trial. &<*., and they were stuck up in the 
office of the clerk of the court. The plain
tiff took a verdict on the 20th April, the de
fendant not appearing, and defendant was in
formed of it on the 27th. No steps were 
taken by him to stay proceedings, and final 
judgment was entered on the 5th May. I>e- 
femlant in Easter term following moved for 
a new trial:—Held, that the plaintiff's pro
ceeding was warranted by the rule of court, 
notwithstanding the declaration had been per
sonally served. Semble, that if it were ir
regular, defendant, on being aware of the 
verdict, should have moved to stay the plain
tiff’s proceedings, and that at all events he 
should have done so if he wished to move upon 
the merits. O’Neill v. Everett. 4 1*. K. US, 
distinguished. Court v. Robertson, 31 U. C. 
B. 286.

Refusal to Postpone—Affidavit.]—In an 
action on a note, in which defendant pleaded 
that his indorsement had been obtained by 
fraud, n second postponement of the trial 
had been refused by the presiding Judge, and 
no defence having been made, plaintiff obtain
ed a verdict. A motion for a new trial, founded I

upon defendant's affidavit, uncorroborated, ami 
the allegations in which were met by counter- 
affidavits. was refused. Molsons Rank v. 
Rules, 7 C. P. 312.

4. Absence of Witnesses.

Affidavits- - Conflict.]- Affidavits, stating 
surprise anil absence of witnesses, being met 
by affidavits in support of the verdict, a new 
trial was refused, Shipman v. Stevens, G C. 
P. 17.

Diligence —Merits—Costs.]—In the coun
ty court. In-fore the cause was called for trial, 
defendant moved to put off the trial owing to 
the absence of witnesses. The Judge refused, 
as he thought proper steps had not been taken 
to secure the attendance of absent witnesses. 
A new trial was granted on payment of costs, 
there having been, in the opinion of the Judge, 
a defence which ought to have been heard, 
and to enable the parties to appeal after a 
trial of fhe facts. Frontenac Division. Xo. i. 
Sons of Temperance v. Reedston. 4 L. J. 211.

--------  Postponement--Taking Chances.] -
The court refused to grant a new trial on the 
ground of surprise, consisting in the absence 
of witnesses, wlu-re an application to postpone 
the trial had failed, because it was not shewn 
that the required witnesses had been sub- 
pn-naed, and the applicant had run the risk of 
going Into in- case with such evidence as he 
had. Kitchen v. Murray, Hi C. P. 09.

Examination on Commission — • Cross- 
examination. |- A material witness for plain
tiff stated during the assizes that he was 
obliged to go to the States on business; and a 
commission was granted and the witness ex
amined. IVfemlant’s counsel objected to the 
issuing of the commission, and refused to 
cross-examine, ns he could not consult his 
client, but he attended at the trial and made 
the best defence he could. It being very im
portant that this witness should be subjected 
to cross-examination, the court granted a new 
trial on payment of costs. Arnold v. IJiggins, 
11 V. C. It. 101.

Illness. |—Where a defendant and his wit
nesses were absent owing to his illness, and 
the damages might, at all events, have been 
materially lessened by their testimony, the 
court ordered a new trial on payment of costs. 
Farley v. (llassford, 7 C. P. 285.

Notice of Trial—Late Service—Delay— 
Meritv. | When- notice of trial had been 
served late—and defendant, immediately on 
being apprised of it. took steps to procure his 
witnesses, and arrived with them an hour or 
two after the trial, having been detained on 
the road by bad weather, the court granted a 
new trial, it being suggested on affidavit that 
defendant had merits. Harrington v. O'Lone, 
5 O. S. 78.

Postponement of Trial — Terms — 
Costs.]—Where a trial was put off at the as
sizes on affidavit of the absence of material 
witnesses, and on payment of costs of the 
day, and defendants' attorney declined pay
ing those costs himself, defendants being 
absent, in consequence of which the trial pro
ceeded. and no defence was made—the court, 
on affidavits which gave reason to apprehend
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:!it justice had not boon done, and eomdder- 
,iur tin* large amount of flip verdict, «ranted 
;i i;i*\v trial on payment of costs. Oliver v. 
st, pl.ens, 3 0. S. 21.

Public Duties. |—It is no ground for a 
new trial that a witness who was subpmnaed 
did net attend, having been engaged in some 
i In works. Woodruff v. Campbell, .1 (>. S.

.1. \ffidarits Required.

Statement of Grounds -Excuse—Merit*
ttpiaion—Information and Relief.] —In an 

undefended cause, though no application was 
made to put off the trial, the court granted a 
new trial on an affidavit or merits, and spe- 
■ -i;iI affidavit shewing that defendant and his 
witnesses were attending a court martial at 
Quebec. Lockhart v. Milne, 1 II. C. It. 441.

The court will not grant a new trial on the 
ground of surprise unless in clear eases, and 
where the grounds are strong and specific ; if 
the surprise lie the discovery of n witness of 
whom the plaintiff was not aware, it must he 
stated what evidence that witness can give, 
and generally the witness himself must shew 
on affidavit what facts lie can prove. Robin- 
ion v. Rapaljc, 4 V. C. It. 289.

Where a defendant applies for a new trial 
on the ground that he was taken by surprise 
by the cause being taken out of its turn, and 
was unprepared to enter into his defence, he 
nm-i not rely on a general affidavit of merits, 
but ‘■hew that lie had a defence admissible 
under the pleadings, which he would have been 
able to sustain. Moore v. Hicks, C» U. C. 
It. 27.

In on interpleader issue in moving for 
a new trial for the absence of attorney or 
parties, it is not necessary to set out the 
merits, inasmuch as the very issue itself dis- 
• 1*•— what the defendant’s claim is. The 
proper form of the general affidavit of merits 

. tiiat the defendant has a good defence to 
'be action on the merits.” An affidavit by 
'be attorney that in his ” opinion the defend- 
iit' had a sure and certain defence legally 

tnbljwas held insufficient. < >i 
dinar;ly. on an application for a new trial, 
on the ground of merits, the affidavit must dis- 
elo-c what the merits are. Vidal v. Rank of 
I /-/..» fan,ula, 1.1 C. P. 421.

A defendant applying for a new trial, on 
I lie ground that the cause was taken out of 
it' proper order, on the first day of the ns- 
-i'c'. and in the absence of bis counsel or 
attorney, must state unequivocally that he 
b *s a good and legal defence to the action. 
Renin,, v. Raker, li C. P. (IS.

s', e also Roule v. Fraser. 1 O. S. .10 ; Far- 
doir v. Rcattil, 0 IJ. C. It. 400.

I •efendant. having given no notice to pro
duce, was precluded from giving secondary 
evidence of a bond, and the plaintiff had a 
'/'flirt. Considering the nature of the de-
........ set up. the court refused to interfere
'P"ti an affidavit by one of the defendants 

1 be was informed and believed the plea 
'""'d be proved. Kerr v. Boulton, 2.1 V. C.

iS. Testimony Contrary to Expectation.

Admission - Cause of Action—Damayes.] 
- A verdict was taken for the plaintiff under 
1 1 & 1.1 Viet. c. (it!, pro confesso. for non- 
attendance of defendant, who bad been noti
fied to attend as a witness, and damages as
sessed at 1s.. plaintiff failing to prove an of
fer to settle by defendant’s attorney, as he 
had expected Held, that the admission was 
only to be taken ns to the cause of action, 
and not the amount of damages ; but a new 
trial was granted on the ground of surprise, 

j Robertson v. Ross, 2 C. P. 193.
Adverse Witness Inquiry.]—The decla

ration was such as to inform defendants what 
: they would be obliged to prove; the chief de

fendant, in fact, admitting this, but alleging 
that lie trusted to the evidence of a witness 
on whose veracity he placed implicit reliance, 
and at whose instance, moreover, the dis
tress, out of which the action arose, had been 
made. The witness, however, disappointed 
defendant in his testimony ; but a witness who 
was present at the trial, and who. it was ad
mitted by defendants’ counsel, would to some 
extent have contradicted the other, was not 
called, as it was not considered his contradic
tion would have established the defence, which 
had been completely displaced by the evidence 
of the witness who had proved adverse. Hut 
no sufficient inquiry, it appeared, had been 
made before the trial as to what this wit
ness would state :—Held, not sufficient sur
prise to warrant the granting a new trial. 
Semble, that had inquiry been made, and the 
witness afterwards deposed differently from 
what he stated lie would, there would have 
l»een surprise in this. Walcott v. Stolicker,
16 0. l’. 685.

Alteration of Docnment—Conflict of 
Affidavits.]—In an action by a creditor of a 
railway company against stockholders for 
calls, alleging them to have subscribed for 4<t 
shares, the defence was that the figure 40, 
shewing the numlier of shares, had been in
serted after the subscription by some stranger. 
The jury found for the defendants, and that 
the figures were not written by the partner 
who subscribed, nor anyone authorized by him. 
On motion for a new trial the plaintiffs’ at
torney swore that his objection, as to the 
figures, had taken him by surprise, and that 
he thought lie would be able to meet it by 
satisfactory evidence on another trial. lii 
answer, the defendant who subscribed con
firmed by his affidavit the finding of the jury. 
The court refused to interfere. Moore v. 
(lurney, 22 U. C. K. 209.

Criminal Trial - Discrepancies in Evi
dence—Alibi.]—'Vho prisoner, having been in
dicted with two others acquitted, was con
victed of the murder of one II.. whose body 
was found in a field adjoining a railway on 
Monday the 10th April, apparently about 
three days after death, which had clearly 
been caused by violence. One M., the chief 
witness for the Crown, swore that on the 
Friday night previously, lie heard cries in this 
field, a quarter of a mile from bis house, and 
that not long afterwards lie saw three persons 
walk quickly past his house from that direc
tion. whom he recognized as the prisoner and j bis two sons. He also stated that on the fol
lowing morning lie saw the prisoner walking 

i along the railway and stopping near where 
1 the body was afterwards found, liis manner
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lining strange ninl excited. At the coroner's 
inquest. In-Ill six months More, this witness 
hail declared himself unable to identify the 
1mtsi.1i s,.«.|i l.v him. ami hail not mentioned 
MM-ing the prisoner mi Saturday. <>n motion 
for a new trial, on the ground, among others, 
i.f surprise at these discrepancies. the court 
refused to interfere. The indictment alleged 
the murder to have taken place on the Oth, 
while the evidence, both at the trial and the 
coroner’s inquest, pointed to the 7th, and it 
was stated in the affidavits that the prisoner 
had thus lieen misled in directing lus evidence 
of an alibi more particularly to the wrong 
dav Held, no ground of surprise. Regtna 
v If mu il hui. Hi C. P. 340. See S. C„ ante 
IV 1.

------Knowledge of Evidence.}—It is no
ground of surprise that a prisoner “had no
know led....... . the evidence to lie produced
agi.insi him :" it is sufficient that the party 
is fnllv apprised of the case or charge pro
pos..,! to In- proved, which he must prepare 
himself to repel. Itcgina v. Hlavin, 17 C. P.

Declarations — Authentication — Dis
proof.]—111 assumpsit for work done for de
fendant in Scotland, the only evidence given 
by the plaintiff was his own declaration and 
iliât of three others, made at (ilasgow. under 

& f, Wm IV. e. 02, s. IT», taken before a 
justice. There was no authentication of the 
signature of the justice, nor any proof of there 
being such a person, nor of his holding this 
office. No notice had been given to defend
ant of the intention to produce such evi
dence, and he swore that lie believed he would 
|N> able to disprove the demand by cross- 
examining the plaintiff's witness, and adduc
ing evidence. The court granted a new trial 
mi the ground of surprise, Smith v. .1/cO'oic
on. 11 U. C. K. 3VJ.

Deed—(Jenuineness.]—A new trial was or
dered before a jury as to the genuineness of 
a deed more than thirty years old, produced 
by one of the parties, when evidence was ad
duced which was a surprise upon defendants. 
The court, at their instance, ordered a new 
trial on terms. Chamberlain v. Torrance, 14 
(Jr. 181.

Ejectment - Title—Proof—Affidavit.} — 
A defendant in ejectment, not having offered 
any evidence of title at the trial, applied for a 
netv trial upon affidavits alleging surprise, 
but did not state what title he could have 
-hewn. The curt discharged his application. 
Poe tl. Stewart v. Yager, 5 U. C. It. 384.

New trial granted to defendant in eject- 
mont, the plaintiff claiming title by an estop
pel. which defendant was not prepared to 
meet. Hoc d. 1 ugcr v. Stewart, 7 U. C. It. 
174.

Intention of Opposite Party.!—Held.
that the abstaining of a party from proof un
der the idea that the opposite party lias no 
real intention of putting him to such proof, 
and being thereby taken by surprise, is not 
ground for granting a new trial. Andrew v. 
Stuart, G A. It. 4115.

Reliance on Witness-Proof of Hand
writing.]—Where a defendant denied his in
dorsement of a note, and a witness who swore 
• :i his examination in chief to his having

ad na I l.v seen defendant sign the note, on his 
cross-examination could not swear to the 
identity of the paper indorsed : and the plain
tiff. having relied on this witness, was not 
prepared to prove defendant's hand-writing, 
and had a verdict against him. the court 
granted a new trial on payment of costs. 
Murphy v. Eraser, 4 U. C. It. lt>4.

Sheriff -False Return—Judgment Debt
or.]—In an action against a sheriff for a 
false return, the judgment debtor testified to 
facts which defendant afterwards said took 
him by surprise. On motion for a new trial : 
—Held, that defendant should have gone to 
trial prepared to shew all transactions with 
tlie judgment debtor in relation to the suit, 
and not. having done so, or sworn on this 
motion to what he could prove, a new trial 
was refused. Young v. Modcrwell, 14 G. 1‘. 
143.

Solicitor—Client’s Interests—Privilege.} 
—A solicitor, when questioned as a witness 
with regard to matters involving his client’s 
interests, should decline to answer unless di
rected or at least permitted by the court; 
and where a different course was taken :— 
Held, that it might be deemed a surprise upon 
the client, and a new trial was granted, with 
costs to abide the event. Livingstone v. dart- 
shore, 23 V. C. It. 1GG.

Special Plea I n readiness to Meet—Ex
cuse.]—The court will not grant a new trial 
• m an affidavit by the plaintiff that lie had no 
idea defendant really intended to give evi
dence of a special plea, but supposed it was 
pleaded merely to gain time, and therefore did 
not prepare to meet it, and likewise of his 
ability to meet such a defence on another 
trial. Prout v. Pollard, 1 U. C. It. 170.

Unfair Evidence- Amount of Recovery.] 
—Where a plaintiff was taken by surprise at 
a trial, by unfair evidence given by defend
ant, and in consequence recovered much less 
than he was entitled to, he was granted a 
new trial on payment of costs. Cummings v. 
Hawn, M. T. 4 Viet.

XIV. Tebiis on which Granted or Re-

Costs — Conditions — Undertakings.] — 
New trial refused in an action for seduc
tion. where there was much conflicting tes
timony. and the verdict was for £1<n\ though 
the Judge who tried the cause was unfavour
able; but the rule for a new trial was dis
charged without costs, ns the plaintiff had im
properly written letters to the court on the 
subject of the suit. Thorpe v. drier, 1 U. C. 
R. 328.

Where after a verdict for plaintiff and 
cause shewn on affidavits against a rule for a 
new trial, a person who made one of the affi
davits for the plaintiff died, it was made a 
condition of the rule absolute that his affidavit 
should be received in evidence at the next 
trial, ti'ass v. Colvlcugh, E. T. 3 Viet.

Where one of the plaintiff’s witnesses lived 
at a distance, it was imposed as a condition 
that his evidence, given at the last trial, 
should be read from the Judge’s notes. Con
ley v. Lee, 12 U. C. R. 430.
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Where in mi action for use and occupa

tion, the plaintiff proved his case by evidence 
admissions of defendant, who on his do- 

i. me put in a lease under seal from plaintiff, 
which lie contended was for the same premises, 
but there was no distinct evidence of identity, 
mid the jury found for plaintiff, the court 
afterwards, on affidavits shewing that these 
were the only premises demised by plaintiff to 
de fendant, made a rule absolute for a new 
iri:iI without costs, unless the plaintiff would

. i i in enter his judgment for the amount of 
■ only, v. Dtfiiet, - U. 0.

Trespass for mesne profits. Several issues 
joined. Verdict for defendants, upon one |s- 
Mie clearly against evidence. New trial grant
ed. unless defendants consented to allow a 
v rdiet upon that issue for plaintiff. Andcr-

I '■/. 8 17. ('. It. 10.
New trial granted, on condition of defend- 

. i paying into court or securing the amount 
i t the verdict and costs of former trial by a 
il. y named. Dove v. Dolby, 5 U. C. II. 457.

When the (piestion for trial depends upon
• -uMished rules of law, ami the jury, being 
properly directed, give a verdict in opposition 
hi ihe charge, the party injured is entitled to 
a new trial without costs. Loyan v. Ryan,
io r. r. u. is.

The plaintiff having died before the return 
of the rule nisi, it was made a condition that 
in the event of a second verdict for plaintiff, 
judgment should be entered as if such verdict 
had been rendered at the time of the first 
trial: and that defendant should undertake 
i t to assign error. Swan v. Clelland, 13 U. v. it. :t3u.

In an action for taking goods, the jury imv- 
iug found a general verdict for defendant, the 

anted n new trial to tin* plaintiff on 
his undertaking to restrict himself at such 
trial in a certain portion of the property, as 
tu which they thought the weight of evidence 
m his favour. Townsend v. Hamilton, 5 C.

The evidence of facts necessary to shew the
• h i ,,f the devise in question not being clear, 
a new trial was granted with costs to abide 
ill" event, on condition that both parties 
-!*• >nId admit the seisin of one >[., to whose 
title it appeared they both assented, though he 
claimed through deeds as to which proof of 
identity was insisted upon. Nicholson v. Hurk- 
holdn, 111 U. C. It. 108.

Where the damages given were complained 
1 f a-, being too small, a new trial was granted 
with costs to abide the event, viz., the event 
"f the plaintiff’s recovering more than the
a..... ... of the first verdict. Jones v. Me-
I1""'ll, 12 V. < '. It. 214; Craig v. Corcoran, 
2H . e. It. 400.

Where the evidence was not sufficient to go
1 tli" jury, but the attention of the Judge

i the trial had not been drawn to the particu
lar question, the costs on granting a new trial 
'■•re ordered to abide the event. Shaver v. 
Jiimiiton, 25 V. C. It. 150.

To an action on promissory notes amount
ing to ÇIO.OOO defendants, among other de

fences. pleaded usury, consisting of a charge 
of a *4 per cent., made by the plaintiffs on 
cheques. When the case was called on no one 
apifcured for the defendants, and tin* plaintiffs 
had a verdict. The court refused to relieve 
the defendants on the merits, except on condi
tion of their withdrawing the plea of usury. 
Commercial llunk v. Harris, 27 V. C. It. 301.

To an action against a maker and indorser, 
the latter pleaded a set-off in the common 
form, for work done by him for the plaintiffs 
—a plea which bad been held bad on demur
rer. The plaintiffs, however, did not demur, 
but took issue, and the jury found the plea 
proved. The court granted a new trial on the 
evidence, but on payment of costs by the plain
tiffs, as llic whole difficulty bad liecn caused 
by their going to trial on an insufficient plea. 
Commercial Rank v. Harris. 27 U. C. It. 52th

When a plaintiff, after argument of a rule 
nisi to enter a nonsuit, or for a new trial on 
the ground of excessive damages, elects to re
duce bis verdict, instead of submitting to a 
new trial with costs to abide the event, be is 
not entitled to tin* costs of opposing the rule 
nisi, riorcy v. Royal Canadian Hank, 5 I*. 
It. 257.

little to enter nonsuit discharged. Judg
ment affirmed on appeal : but now trial grant
ed on special terms as to costs, in default of 
a reference to ascertain the sum recoverable. 
limit Western R. IV. Co. v. Commercial 
Hank, 2 E. & A. 285.

Verdict for defendant. little for new trial 
unless defendant should consent to a verdict 
for nominal damages, no reference being made 
as to costs. The defendant consented and 
plaintiff asked for costs of the rule :—Held, 
that the plaintiff was entitled to the costs of 
the application for new trial and the rule 
granted thereon. Lowe v. Morriec, 5 I\ It. 
30.

An award having been made between the 
parties, who were partners, the plaintiff after
wards filed a bill to dissolve and wind up the 
partnership ns if no such award had been 
made, and swore that lie was advised and be
lieved the award was invalid :—Hold, that this 
bill was not evidence against him to shew that 
lie bad so treated the award, but that he 
should not have used the award to support 
his ease, and on this ground a new trial was 
granted without costs. Don ye v. Sit wart, 28 
V. C. 11. 102.

It was made a condition, on refusing a new 
trial, that the plaintiff should assign to the 
sheriff, defendant, his interest in n certain 
mortgage, so that the sheriff might, if possible, 
recoup himself. Paterson v. Maughan, 30 U. 
C. It. 371.

Where an indictment for obstructing a high
way had been removed by certiorari, at the in
stance of the private prosecutor, into n su
perior court, and defendant had been acquit
ted :—Held, that there was no power to im
pose payment of costs on such prosecutor. The 
court, however, lias power to make payment of 
costs a condition of any indulgence granted 
in such a ease : such ns the postponement <*f 
the trial, or a new trial. Regina v. Hart, 45 
U. C. II. 1.
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XV. Trial Without a Jury.
Legal and Equitable Issues. |—Quatre, 

Whether, when there ure legal and equitable 
issues, the whole ease is not properly triable 
without a jury: but the fact that such a cas.; 
has been tried by a jury is no ground for a 
new trial, where the verdict is unobjectionable 
upon the evidence. Qua-re. also, whether, in 
such a rase, the Judge may not call a jury to 
try the legal issues. Wright v. Sun Mutual
/«V Co., 20 C. V. 221.

Life Insurance Policy — Answer by 
Jury nut Supported hii Evidence—Verdict for 
Plaintiffs—Power of Court to Enter Verdict 
for defendant instead of Uranting New 
Trial. | — See Moore v. Connecticut Mutual 
Life /,M. Co., 3 A. It. 230.

Negligence —Trial before. Judge-—Verdict 
for Ih fendants—Motion for New Trial—Duty 
of Court In Assess Damages if Plaintiff En
titled to A'ccoirr.j—See Denny v. Montreal 
'Telegraph Co., 3 A. It. 028.

Omission of Jury to Answer Ques
tions. | —The mere omission of the jury to 
answer one of the questions submitted to them 
is no ground for a new trial; but whether the 
omission of the jury should have that effect, 
where the verdict is that of the Judge, must 
depend on the nature of the question and the 
character of the evidence bearing upon it. 
whether the question be an unnecessary one 
or one going to the foundation of the recovery, 
and the evidence as to it contradictory. Par
sons v. Citizens Ins. Co., -13 U. C. It. 2U1.

Sec Canada Landed Credit Co. v. Thomp
son, 8 A. It. U0Ü.

XVI. Two or More New Trials.

When Granted.]—Where the jury, in an 
action for disturbance of plaintiff’s ferry, 
found for defendant perversely, and clearly 
against law and evidence and the Judge’s 
charge, the court granted a third trial with
out costs. Kciliy v. Lewis, 1 U. C. It. UU ; 
8. C., U O. S. 4SI).

The court will grant repeated trials where 
verdicts are rendered contrary to law and evi
dence, especially in cases affecting continuing 
rights. N. t'.. 1 U. C. It. 285.

A second verdict for defendants in replevin 
set aside without costs, they having no legal 
right of distress. Sanderson v. Kingston Ma
rine 11. It. Co., 4 U. C. It. 340.

A third new trial granted, a verdict for 
money had and received having been thrice 
found against an otlicer of the court of chan
cery on insufficient evidence. Sutherland v. 
Black, 10 V. C. It. 515, 11 U. C. It. 243.

A third new trial granted, three verdicts 
having been perversely rendered for the plain
tiff, in an action for malicious arrest. Smith 
v. McKay, 10 V. C. It. 412, 013.

In an action upon a policy of insurance, 
where the questions of unsea worthiness and 
deviation were involved, the court, thinking 
that on the plaintiff’s own shewing he was 
not entitled to recover, granted a second new

I trial. Haworth v. British America Assurance 
Co.. 0 (’. V. 00; Coulson v. Ontario Eire und 

j Marine Ins. Co., 0 C. I*. 03.
j Where work was to lie done funder a spe

cial agreement) to the satisfaction of a sur
veyor, ami the jury, notwithstanding that a 
certificate of the surveyor was not produced, 
gave a verdict for the plaintiffs, the court 
twice set the verdict aside. Coutsuorth v. 
City of Toronto, 7 C. I*. 400; S. C., 8 C. I*. 
304.

It was held by the court of Queen’s bench 
that at a former trial the question of boundary 
should have been tried in this action of eject
ment. The court of common pleas held differ
ently upon the same point in other cases, and 
the chief justice of that court having at a 
second trial ruled in accordance with their 
judgment, a new trial was granted without 

; costs. Irwin v. Sayer, 22 U. C. It. 22.
The court granted a second new trial, with 

costs to abide the event, where defendant by 
his refusal to admit copies of documents in 
evidence had taken undue advantage of an 
accident. Murphy v. Case, 21 U. C. It. 470.

The plaintiff, instead of demurring to a bad 
! plea, took issue upon it and the other pleas,
1 and three perverse verdicts had been rendered 

for defendant in the court below, the last ver
dict being general, though upon the oilier is
sues the plaintiff was clearly entitled to suc
ceed under the evidence. On appeal, the court 

; ordered a new trial. Vidal v. Ford, IS) U. C. 
I It. 8b.

In an action against a railway company 
for negligence, in setting lire to plaintiff’s 

j property by their engine, a second verdict hav- 
l ing been found for the plaintiff on insufficient 

evidence, a new trial was granted. Jeffrey v.
I Toronto, they, and Bruce It. IV. Co., 24 C. V. 

271.
When Refused.]—Where a new trial had 

been granted to let defendant set up a defence 
to nn action on a note, of which lie did not 
avail himself, the court refused again to in
i' rfere. /.'"<>• v. u< \ "b. < > s. 808.

In an action on a note to which defendant 
denied his signature, a new trial was refused, 
after two concurring verdicts for the plaintiffs 
in a case doubtful upon the evidence. 'Terri- 
berry v. Miller, 5 U. 8. 121).

Verdicts twice found for defendant, second 
new trial refused. Burnside v. Wilcox, M. T. 
7 Wui. IV.

Where the jury have twice decided against 
an alleged fraud, and in favour of the plain
tiff. the court will not, except in very glaring 
cases, grant a third new trial. Hunter v. 
Corbett. 7 U. C. It. 75; Power v. Ituttan, 5 
O. 8. 132.

Where defendant lmd obtained a new trial 
on the merits, the court refused to set. aside 
a second verdict for the plaintiff, on a techni
cal objection as to the form of action raised 
for the first time at the second trial. Hunter 
v. Corbett, 7 U. C. It. 75.

Where two new trials have been granted in 
order to dispose of the question on its merits, 
the court will not be disposed at the last trial
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to consider technical objections taken us i 
grounds of nonsuit. U'u/ir v. Bunis, 12 U. | 
C. 11. 384.

The court refused to set aside a fourth ver- ! 
diet for the plaintiff, for malicious arrest, al- j 
though wrong—alleging, us one reason, that 
defendant should at least have obtained a spe
cial jury. Smith v. McKay, 11 U. C. It. 111.

Where the jury had apparently rendered ' 
their verdict against the weight of evidence, 
upon an erroneous desire to restore money j 
actually paid to give colour to n fraudulent 
transfer, a sirond new trial was refused, j 
It ight v. Moody, U C. P. 502. 500.

and P. CinqMnrs, carrying on business I 
at Belleville, being indebted to It. & Co. for | 
goods, executed to them a confession of judg- j 
meut. Other creditors pressing, an execution 
was issued on this confession, and un arrange
ment made that the goods should lx1 sold by 
the sheriff; that the plaintiff, a brother of C. 
and P. CimiMurs. and a minor, should buy | 
them in, and the execution creditors receive \ 
credit for the proceeds; and that the business 
should be carried on by the plaintiff and C. 
VinqMars, the goods remaining iu the plain
tiff's name as ostensible owner. 1\ Cinq- 
Mars lived in Montreal. Afterwards the 
plaintiff packed up the goods, and being about 
to send them to his brother in Montreal, they 
were seized and sold by B. & Co., as the prop
erty of C. CinqMurs. For this the plaintiff 
sued; and the jury having twice found in his 
favour :—Held, that, although it seemed clear 
that the plaintiff had never in fact purchased 
or paid for the goods, but had been set up as 
a purchaser merely to protect them from other 
creditors, yet, as B. & Co. lmd concurred in 
holding him out in a false character, the court j 
should not interfere. CinqMars v. Moodie, 15u. c. n. oui.

Where there is a second verdict for plaintiff, 1 
and but little probability of another jury find
ing differently, it being manifest that the 
plaintiff would then be a great loser by the 
inadequacy of price of the work done, the 
court is justified iu refusing to disturb the 
verdict unless on account of misdirection, or 
the reception of improper evidence. Ircson v. I 
Manon, 13 C. P. 323.

A case having been twice tried, and the ' 
s.-cond jury being a special one struck by de
fendants, against whom they found the ver- j
diet, the court declined to interfere on the
ground of excessive damages. Stock v. Great 
n esU rn B. W. Co., U C. P. 134.

In ejectment, where it appeared that, in j 
any event, the most the defendant could re
cover would be a very inconsiderable portion 
of the laud in question, and there hud been al
ready two verdict» against her, the court re- 
tused a second new trial. Lewis v. Kelly, 17 
U. 1*. 250.

This case, an action on a lire policy, having 
been four times tried, the plaintiff having suc- 
"eded twice, and the jury having disagreed on 

'lie other occasions, and the defence being in 
'lie nature of a charge of arson, a new trial 
"as refused. McCulloch v. Core District 
Mutual Lire Ins. Co., 34 U. C. It. 384.

Where the trespass to land and cutting 
down trees had been wilful and after full

notice, the court refused to grant a third trial, 
though they considered the verdict for $503 
very high, and would have been better satisfied 
with a much lower amount. Nicholson v. 
I’ayc, 27 V. C. it. 505.

XVII. Verdict against Law and Evidence 
or Judge's Charge.

1. Crime Charged.
Arson—Insurance—3/indirection.]—In the 

absence of misdirection, where the jury find 
in favour of a party on an issue charging him 
with a criminal offence, the court will rarely 
grant a new trial. Gould v. British America 
Assurance Co., 27 U. C. It. 473.

--------  Insurance—Other Defences.]—The
defendants, in an action on a lire policy, had 
refused to accept a new trial on the plea of 
arson, which the court below offered them up
on their consenting to abandon all other de
fences, and the court of appeal declined to in
terfere by granting it. Prey v. Wellington 
Mntual Ins. Co., 4 A. It. 21)3. See 8. C., 43 
V. C. It. 102.

--------  Insurance—Suspicion.]—In an ac
tion on a fire policy the jury found for plain
tiff on a plea of arson, for which she had been 
prosecuted and acquitted, and the court, not
withstanding very strong circumstances of 
suspicion, refused a new trial. Dear v. West
ern Assurance Co., 41 U. C. It. 553.

Forjçery—1‘rninissory Note—Evidence.]— 
Where in an action on a promissory note the 
defence was forgery, and a number of wit
nesses were examined on both sides, and much 
conflicting testimony given, and the jury found 
for the plaintiffs, a new trial was refused, al
though the defendant positively denied the 
signature on affidavit, and produced numerous 
affidavits of persons who stated their belief 
that the signature was not his. Commercial 
Bank Midland District v. Denison, 1 U. C. It. 
13.

Where, in an action against the maker of a 
promissory note, the plaintiff produced several 
witnesses who swore to defendant's signature, 
which two of them said he had admitted, but 
the jury found for defendant on his own evi
dence alone, the court granted a new trial, 
with costs to abide the event. Canadian Bank 
of Commerce v. McMillan, 31 U. C. H. 590.

---------  Promissory Note — Indorser.] —
Where the defence set up by the indorsers of 
a note was forgery, and the plaintiff recovered, 
the court refused to grant a new trial. Jic- 
Larcn v. Muirhcad, 3 U. C. It. 59.

A verdict having been given for the defend
ant on an issue as to the genuineness of his 
indorsement on a note, the court, upon con
sideration of the evidence and the affidavits, 
refused a new trial. Modern v. Dittrick, 7 
U. V. It. 144.

--------  Promissory Note — J/orfcman.]—
The evidence in this case was insufficient to 
shew that defendant was the maker of the 
note sued on, alleged to have been signed by 
him as a marksman, and the plaintiff should 
have been nonsuited. The defendant, how
ever. filed an affidavit that he was not the
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maker. nml explained liis absence on the trial, 
mid on tliis ground a new trial was granted. 
Hand v. Agnctn, 32 U. C. It. KID.

---- Slock Hook—Evidence.] — There
being some doubts attempted to be thrown up
on the signature of defendant to the stork 
book, the jury found against the plaintiff. 
The evidence of the witness to the signature 
being very clear, and not being impeached, the 
court granted a new trial. It ou v. Hlair, 12 
C. 1*. 257.

Perjury—Insurance- Proof* of Los*.]— 
Where, in an action on a fire policy, the plain
tiff. in his statement of loss, swore that his 
damage amounted to about twelve times the 
amount actually proved, and for which he ac
tually obtained a verdict, and the Judge be
fore whom the case was tried was dissatisfied 
with the finding, the court, notwithstanding 
the usual practice as to new trials where the 
defence charges a criminal offence (this being 
made perjury by 32 & 33 Viet. c. 23, s. 7» ( 1». ) », 
granted a new trial, costs to abide the event. 
McMillan v. (lore District Mutual Fire Ins. 
Co., 21 C. P. 123.

Smuggling ft ill of Exchange— Price of 
floods. | Where in assumpsit on bills of ex
change, and for goods sold, the defence was 
that the bills had I icon given for the price of 
good* bought from the plaintiffs in a foreign 
country, and which they had assisted the dé
tendant in smuggling into this country, and 
some evidence was given to that effect, but the 
jury Intind for the plaintiffs, the court refused 
anew trial. Malbridge v. Follet t. 2 V. C. It.

Theft — Slander — Justification.} — In an 
action for slander the evidence in support of 
one of the pleas of justification of a charge of 
then was very strong, sufficient to have war
ranted n conviction if the plaintiff luvl been on 
his trial. The charge, however, was made 
three years after the alleged offence, for which 
there had been no prosecution, and defendant 
had no special interest in the matter. The 
jury having found for the plaintiff, and .$150 
damages, the court refused to interfere. Ed
gar v. A ewell, 24 U. C. It. 215.

Usury Hand—Evidence.}—Debt on bond ; 
defence, usury : and verdict for plaintiff. In 
ejectment on a mortgage given to secure the 
same debt, the jury found for defendant on 
the same evidence. The court refused to set 
aside ihe verdict on the bond, which in effect 
ncipiitted the plaintiff of the crime, though the 
•judge who tried the cause thought the evi 
deuce strong to establish usury. Wilson v. 
Hdl, 5 O. S. 50.

2. Fact* not Fully Elicited.

Account — Acknowledgment—Time—Un- 
certainly.\—Action on account stated, to re
cover $11*2. which defendant was to pay plain
tiff for giving up his purchase of land from 
defendant. It was proved that defendant had 
acknowledged that he was to pay plaintiff 
this sum, but there was a nonsuit for want of 
an agreement in writing:—Held, that if the 
acknowledgment was made after the agree
ment had been cancelled and the land resold 
by defendant, the plaintiff might recover ; and 
this not being clear on the evidence, a new

trial was granted to ascertain the fact. Gross 
v. thicker. IS V. C. It. 410.

Assault—Mitigation of Damages — Slan
der.]— Where in trespass for assault and bat
tery the defendant offered a I the trial to prove 
in mitigation of damages that plaintiff had 
slandered his wife, and that he had committed 
the trespass immediately on being informed 
of such slander, a new trial was granted, that 
all the circumstances might be elicited. Short 
v. Lewis, 3 O. S. 385.

Carriers - Contract—\oticc.]—In this 
case a nonsuit was entered for the plaintiffs' 
omission to give notice in writing of their 
claim within 24 hours of the delivery of the 
goods to defendants’ freight agent at Halifax, 
in pursuance of a condition to that effect in 
the contract on which the goods were carried : 
but. ns the pleas did not set up that there was 
such an officer there, and the evidence in the 
case had not been fully given, a new trial was 
granted, with liberty to amend the pleadings. 
Fitzqcrald v. Grand Trunk It. IV. Co., 27 0. 
P. 528.

Covenant -Sale for Delih—Existence of 
Debts.|—Covenant by plaintiffs (administra- 
tors) against defendants (executors). &c.. on 
defendants ’covenant with plaintiffs’ intestate, 
fnr seisin of land convey»d by them, h ap
peared on the trial that defendants claimed 
under a clause of their testator’s will to dis
pose of lands, if necessary, for payment of 
debts ; and after verdict for plaintiffs, a new 
trial was granted on payment of costs, to en
able defendants to pr'ove the existence of debts 
of the testator, a fact material to maintain 
the sale. Maedougall v. Macdoncll, 5 C P.

Demurrage Hire of Vessel—Terms.]—• 
1’. X. <<• Co., brokers at Cleveland, shipped a 
cargo of coal on testator’s vessel, consigned to 
defendant at Toronto, there being no stipula
tion in the bill of lading a- in demurrage. 
The vessel was detained four and a half days 
in unloading, for which it was sought to make 
defendant liable. A verdict having been found 
for the plaintiff, upon the evidence set out in 
this case, a new trial was granted, as the facts 
with regard to defendant having hired the 
vessel had not. been fully brought out. Bur
nett v. Conger, 23 C. P. 590.

Ejectment — Evidence—Uncertainty.] — 
In this case it was held, that the evidence re
jected at the trial was inadmissible ; but, as 
the nature and character of some parts of it 
were not •known with sufficient certainty, a 
new trial was granted on payment of costs. 
Doc d. Arnold v. Auldjo, 5 U. C. it. 171.

— Heir — Death of Ancestor — Time 
of. |—In ejectment both plaintiff and defend
ant claimed by deed from T.’s sister, plaintiff 
hav'ng the first conveyance. It was not dis
tinctly proved whether T. died before or after
the l : January, 1852. when 11 & 15 Viet.
<1 came into force, this point having escaped 
attention If he died before, then the plain
tiff would be entitled, as claiming under his 
sister, who would lie his heiress; if after, de
fendant would be entitled as his mother, in 
preference V» his sister. A new trial was 
therefore ordered, with costs to abide the 
event, in order to give the plaintiff an oppor
tunity of establishing his ease on this point. 
Beckett v. Fog, 12 V. C. II. 301.
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____ - Trial without Jury — Motion in
T-rm against Verdict—Leave to Supply Fur• 
th' ,■ Vi olence in Term.]—See Young v. Hob- 
..... 30 c. P. 431.

Fire Insurance — Second Policy.] — A 
|n.|jry having been issued by defendants at 
ill. ir bend office to the plaintiff, on an nppli- 
, .if i<>n -fating that ft watchman was kept, the 
plaintiff applied for a further insurant* to 
.|.fendants’ local agent, shewing him this 
policy, and a second policy was issued on an 
informai application, sent by this agent, not 
imied by the plaintiff, and referring to the 

premises as the same as in the previous policy. 
The court held that there was not enough to 
warrant, the conclusion that the second policy 

v is issued on statements contained in the ap
plication for the first; but a new trial was 
"rallied to enable defendants to supply fur
ther evidence, with leave to them to plead do 
nmo as suggested. Whitlaw v. Phoenix Ino. 
c»., 28 C. P. 53.

Foreign Law — Conflict of Evidence.]—
T1..... . iilence upon a question of foreign law
l- ing conflicting, a new trial was granted to 
enable further evidence to lie adduced. Tur- 
,ottc v. Daw ton, 30 C. P. 23.

Landlord and Tenant—Notice to Quit— 
Authority.]—Plaintiff leased part of a house 
from defendant L., at $4 n month, and if L.

v as to leave If he could get another.
!.. sold and conveyed it on the 7th August to 
\W. having previously given the plaintiff oral 
notice in go; and after the conveyance, on 
ilie Till August, he, at. the suggestion of W., 
.axe the plaintiff a written notice, which W.
-axv !.. sign. Plaintiff's property was put 
out by L. and the other defendant on the Oth 
September :—Held, that if the notice was

!.. b\ authority of W., it would be
s'lllicicnt. and a new trial was granted to de
termine this point. Matthews v. Lloyd, 3*5 
I * It. 381.

Promissory Note—Fraud.]—Action on a 
in.!., given for money alleged to have been ob
tained by defendant from plaintiffs by fraudu
lent misrepresentation, and for money paid : 
plaintiffs held not entitled on the evidence to 
re oxer on either count, but to a new trial to 
.a able them to shew the facts more fully. 
I'anadn Farmers' Mutual Ins. Co. v. Watson, 
25 0. P. 1.

Replevin—Verdict for Plaintiff Set aside.]
—See Canniff v. Bogart, 5 C. P. 341.

Tax Sale — Validity—Laches.]—Qun-re, 
whether s. 155 of 32 Viet. c. 3*5 (O.) applies 1 
to make good a sale otherwise bad, in favour i 
of a purchaser for taxes who makes no claim 
for nearly twenty years, leaving the original 
owner in possession, and in ignorance of the j 
sale. A new trial was granted to enable de- j 
tendant to raise this and other points not suffi- ! 
cientl.v taken at the trial. Austin v. Arm- | 
strong, 28 C. P. 47.

Trover — Merits not Fully Disclosed— 1 
Justification us Joint Owner, dc.—Charge 
Favourable to Defendant—Verdict for Plain
tif -Yew Trial Refused.]—See Anderson v. 
Anderson, 1 C. P. 344.

Work and Labour — Hurried Trial.] — 
Action for extra labour ou an agreement to 1

plaster defendant's house. The court, al
though not seeing that the verdict was against 
the law and evidence, granted a new trial, o.i 
the ground that the case was taken late at 
night, the defendant further shewing by affi
davits that lie had not time to go into bis de
fence as fully as he would if time had per
mitted. (Jullina v. Colton, (5 C. P. 247.

See Fitch v. McCriinmon. 30 C. P. 183; 
Nasmith v. Manning, 29 C. P. 34.

3. Fraud Charged.
Assignment -Evidence.]—A verdict for 

defendant manifestly against evidence, and in 
support of an assignment impeached ns fraud
ulent, set aside on payment of costs. Doc 
d. Wilks v. Massccar, 5 U. C. R. 455.

Deed — Description — Evidence — Credi
tors.]—Where, in ejectment, the deed under 
which plaintiff claimed was in several parts 
illegible, and contained no sufficient descrip
tion of the part of the lot intended to bo 
conveyed, and there was strong evidence that 
the deed was made to defeat creditors, the 
court set aside a verdict for the t plaintiff, 
rendered in opposition to the Judge’s charge, 
without costs. Dor d. McDonald v. McDon
ald. 2 V. ('. U. 2*57.

--------  Procurement—Doubt.]—When evid
ence was given to shew that a deed had been 
procured by fraud, and the jury negatived the 
fraud, but there seemed great doubts as to 
the correctness of their finding, a new trial 
was granted on payment of costs. Doe d. 
Neils on v. Gilchrist, 4 O. S. 27G.

Interpleader Issue Sale under Execu
tion Found to hr Collusive—Aru> Trial Re
fused on Affidavits.]—See Servos v. Tobin, 2
V. c. R. MO.

Preference—Evidence.]—Where the bona 
tides of a transaction impeached for fraud was 
proved solely by the evidence of the trader 
l the accused) and his brother-in-law. when 
a disinterested witness might have been call
ed, the court granted a new trial, on the 
ground that the ends of justice might he fur
thered bv a second investigation, /’older v. 
llendrg, 7 C. P. 350.

Sale of Goods -Bonn Fid#*.]—The ques
tion being as to the bona tides of a sale <>f 
goods under which the plaintiff claimed :— 
Held, that though a finding for defendant 
would have been move satisfactory, yet. as tin* 
case went fairly to the jury, and the amount 
involved was small, the verdict should not he 
disturbed. Tuer v. Harrison, 14 C. P. 449.

See Molsons Bank v. Bates, 7 C. P. 312.

4. Negligence or Want of Diligence of Appli-

Diligence.] — Where a losing party has 
been wanting in diligence, the court will not. 
ns n matter of course, relieve him against the 
verdict, though it may appear contrary to 
evidence. Doe d. Wheeler v. McWilliams, 3 
V. C. It. 108.
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Failure to Give Procurable Evi
dence. | The court will not grant n new trial 
to protect an iillo litigation about facts which 
neither party will take the trouble to make 
dear, though they have the means of doing 
so. Where n jury, not thinking it safe to re
ly on oral evidence of the contents of a 
lost will, where the party offering it was 
shewn to be aware of the existence of a 
written copy which he might have produced, 
gave a verdict against him. the court would 
not grant a new trial Doc d. Wheeler v. 
l/, u illiama, l I" C. I?. 30.

The court will not grant a new trial in 
ejectment on the ground of the very unsat
isfactory nature of the evidence upon which 
the jury decided, when it appears clearly to 
the court that neither the plaintiff nor de
fendant will take the trouble to offer to the 
jury such conclusive evidence upon the dis
puted fact. a< is easilv within their reach to 
produce. I ha' (I. McWilliams v. Wheeler. 5 
V. C. It. 218.

Laches of Attorney -Merits. 1—Defend
ants' attorney, having ascertained an error in 
plaintiff's proceedings, notified plaintiff's at
torney that he had a defence, but took no 
measures to sot aside his proceedings. Upon 
motion to set aside the verdict for plaintiff, 
defendant having neglected to set aside the 
proceedings, knowing the plaintiff was going 
on. and his affidavits not shewing substantial 
merits of defence, a new trial was refused. 
Smith v. Itoblin, 13 C. P. 430.

Marriage Evidence of Reputation.]— 
Where the demandant relied upon evidence of 
cohabitation and reputation to prove n mar
riage said to have taken place in the United 
«States, and failed, the court, under the cir
cumstances of this case, refused a new trial. 
Street v. Itolm'ii, 14 U. C. it. 537.

And where the demandant relied upon evi
dence by reputation of an alleged marriage in 
Ireland many years previous, and there was 
a second verdict for the defendant, the court 
refused to interfere. Lynch v. O lima, U C.
P. 25V.

Omission at Trial Trifling Matter.]— 
Where the losing party has failed at the trial, 
from the omission of his attorney to estab
lish some legal right he might have shewn, 
the court will not grant a new trial when an 
expensive litigation would he protracted about 
a trillmg matter. Petrie v. Taylor, 3 U. C.

Secondary Evidence—Search for Docu
ment.]—In ejectment on a sheriff’s deed, sec
ondary evidence of the ti. fa. lands was reject
ed, because search had not been made among 
the sheriff’s papers left in the court house. 
The plaintiff was nonsuited. Affidavits hav
ing been tiled that dilligent search had been 
made in the court house, a new trial was 
granted on payment of costs. Soules v. Dono
van, 14 C. 1’. 510.

5. Trial tcitliout Jury.

Semble, that notwithstanding 32 Viet. c. fl, 
f. 18, a Judge’s decision on facts is to be re
garded differently from the finding of a jury. 
Smith v. Hamilton, 2V V. C. It. 304.

Remarks as to the effect of the finding of a 
Judge upon evidence. Scott v. Dent, 38 U. 
C. It. 30.

Sec Young v. Hobson, 30 C. P. 431.

C. Verdict Doing Substantial Justice.
Bank -Cheque — Evidence.]—On applica

tion for a new trial upon the weight of evi
dence. where there has been no miscarriage in 
law, the Question is, does the verdict in the 
opinion of the court do substantial justice: 
and, if not, is the evidence in their opinion 
sufficient to warrant interference. In this 
case, where the verdict rested entirely upon 
the plaintiff’s testimony as opposed to that of 
two witnesses not interested, the court was 
of opinion that the verdict did not do sub
stantial justice, and a new trial was granted. 
Grieve v. Moisons Hank, S O. It. 102.

Ejectment — Evidence — Special Circum
stances.I—The court is not bound to grant 
a new trial when there was no misdirection 
nor any point of law involved, and where it 
«lues not appear that the justice of the case 
requires it. though the verdict may seem to 
lie against the weight of evidence; and, under 
the peculiar circumstances of this case, the 
court refused to interfere. Doc d. McQueen 
v. McQueen. V V. (’. R. 570.

See also McMillan v. Fairfield, 2 O. S. 493; 
Uroicn v. Malpus, 7 C. P. 185.

Goods Ordered — Specification—Depart
ure from— Acceptance.]—-Where the defend
ant had ordered the plaintiffs to make for him 
some iron castings of a specified thickness 
for a shop front, and the plaintiffs made 
them much thicker than the order specified, 
but the defendant, notwithstanding, allowed 
them to be put up in the building for which 
they had been made, without objection, and 
the plaintiffs, at nisi prius, obtained a verdict 
for their full value, the court refused a new 
trial. Good v. Harper, 3 U. C. II. 07.

Goods Sold -Action for Price—Special 
Agreement. |—Where the plaintiff sued for 
goods sold and delivered, and the Judge 
directed the jury that the action should 
have been brought on the special agree
ment, but they, notwithstanding, found for 
the plaintiff, the court refused a new trial, 
as substantial justice had been done. Mc
Mahon v. Campbell, 2 U. C. It. 158.

Sheriff — Voluntary Escape.]—Where a 
sheriff suffers a voluntary escape, he cannot 
afterwards recover from the debtor the 
amount which he has had to pay for his 
escape ; but where in such an action the jus
tice of the case was clearly with the sheriff, 
and the Judge charged the jury in favour of 
the defendant, but they fourni for the plain
tiff, the court refused a new trial, lluttan v. 
Ashford, 0 O. 8. 280.

Title to Land—Statute of Limitations.] 
—A defence under the Statute of Limitations 
against a clear legal title is not one to lie fav
oured. especially in cases between relations; 
and where the jury have leaned against such 
defence in support of the honesty of the case, 
and there has been no misdirection, the de
fendant must shew very strong ground to en
title him to a new trial on the evidence.
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//< mmingway v. Il< mmingway. 11 V. C. It.

Trespass Identity of Pronina*.]—In tres- 
|,a«, if ihere I»* any evidence of the identity 

die premises, the court will not grant a new 
trial fur want of sufficient evidence when the 
damages are small and the justice of the case 
with the plaintiff. Mutiny v. Stansfield, 2 U. 
V. H. 31 M>.

7. Verdict Perverse.

Interest Allowance of.]—The jury hav
ing perversely allowed only ten per cent, per 
annum, although they found that defendant 
had signed the note or instrument agreeing to 
pay live per cent, a month, a new trial was 
granted without costs.. ïuung v. Fluke, 15 
C. 1*. 3UU.

Judge's Charge.]—Semble, that a verdict 
i.> not perverse, where a jury find against the 
charge on a point of law. unless the charge is 
r a re» t. I odd v. Liver/tool and London and 
(ilobe Ins. Co.. 18 C. V. UK!.

Small Verdict.] — Plaintiff, a sheriff, 
sued defendants on a bond, to re-deliver to him 
goods seized in execution, on a certain day, at 
,i certain inn. The jury were told that the 
plaintiff ought to have a verdict for (fc., the 
sum remaining unpaid upon the execution, but 
they found for defendants. Notwithstanding 
the smallness of the verdict the plaintiff wa< 
granted a new trial without costs. Moodie v. 
Bradshaw, 4 ü. C. It. 109.

8. Other Cases.

Absence of Witnesses — Taking 
1 i tnves.] —Where a plaintiff i< disappointed 
in procuring testimony, lie should withdraw 
his record or take a nonsuit, and a defendant, 
in the like case, should apply for a postpone
ment. If, instead of so doing, he chooses to 
go to trial upon weak or insufficient evidence, 
le> will not be relieved from an adverse ver
dict. Corporation of Longueuil v. Cushman, 
24 V. C. It. U02.

Agreement — Payment of Money.] — 
Where an action was brought to recover 
money paid on an agreement which was after
war» Ls cancelled, and the jury found for de- 
f-unlant on the ground that it did not appear 
clearly that any payment had been made, a 
new trial was granted, costs to abide the 
event, the plaintiffs swearing to the payment, 
which was not denied by the defendant. Cow
an v. Boyce, T. T. 3 à 1 Viet.

Action upon a special agreement to pay 
money to release goods undet seizure, &e.
Verdict for plalntil! ; the court held the find
ing of tin- jury not supported by the evidence, 
nor the declaration by the special finding, 
and granted a new trial without costs, iStreet 
v. Cuthbert, U C. l\ 225.

Amount in Question—Inferior Jurisdic
tion — Discretion.] — Where actions are 
brought in the inferior jurisdiction of the su
perior courts for trilling amounts, which 
might have been recovered at much less ex
pense In the inferior courts, the courts will 
not favour such actions by granting new

trials in cases which rest in their discretion. 
It must lx- clearly shewn that the direction of 
the presiding Judge has been wrong, or that 
the verdict has lieen against evidence. Corn- 
stock v. Moore, Ü C. I*. 424.

Arrest—Absence of Warrant—Constable— 
Authority.]—At the trial it appeared that the 
plaintiff had committed a gross fraud, in De
troit, in the United States : that the defend
ant, having received a telegram from a pub
lic officer there, arrested the plaintiff in this 
Province, and took him to the police station 
in London ; and that after three days’ deten
tion he was discharged, the offence not being 
within tin- Ashburton Treaty. Defendant had 
been chief of police in London, and afterwards 
appointed, from year to year, constable for the 
county. Ho had acted us such for the year 
in the course of which he made the arrest, and 
there was some evidence of his having been 
sworn in. but his name was not upon the list 
of the clerk of the peace of those appointed for 
that year. The jury were told that defendant 
having no warrant, and not being a peace 
officer at the time, the arrest was not strict
ly legal, and tin- plaintiff, therefore, entitled i" 
recover. They found, however, for the defend
ant, and the court refused to disturb tin- ver
dict. Boyers v. Van Vulkcnburgli, 20 l". C. 
It. 218.

Assault — Preponderance of Evidence— 
Judge's Charge.] — lu an action against a 
public officer for an assault the jury had 
found a verdict for $100, and a new trial, 
asked for on the ground that the verdict 
was against evidence, was refuseil. The 
court of appeal granted a new trial, as the 
evidence strongly preponderated in the de
fendant’s favour, and there was reason to be
lieve that the jury had been misled by the 
charge. Campbell v. Prince, 5 A. It. 830.

Assignment — Security — Cutting down 
—Unsatisfactory Finding.]—Un tin- trial of 
an issue directed to ascertain whether or not 
a certain assignment had lieen originally in
tended to operate as an absolute transfer of 
the plaintiff’s right, or by way of security 
only, the jury found that it had been intended 
as a mortgage. The court, although strongly 
in favour of the plaintiff upon the evidence 
and verdict of the jury together, directed a new 
trial of the issue, the trial Judge having cer
tified tluit he was not satisfied with the find
ing. Watson v. Munro, 0 Or. 38T».

Bond — Signature before Scaling.]—De
fendants, having signed the bond sued on, left 
in a hurry, without having it properly sealed, 
which was afterwards done, but it was clear 
they knew it to lie a bond, and it was stated 
on the face of it to be under seal. The jury 
having found against this defence, the court 
refused to interfere, holding it not one to be 
favoured. Mutual Fire Ins. Co. of Prescott 
v. Palmer, 20 U. C. It. 441.

Credit—To whom given—Conflict.]—In 
the conflict of testimony as to which of the 
parties credit was given to by the plaintiffs 
in their dealings, the weight of evidence and 
the collateral circumstances being in favour 
of a dealing with di-femlants, and the case 
not having gone as fully and correctly to the 
jury as it should have done, a new trial was 
granted to plaintiffs on imyment of costa. 
Northern It. IV. Co. of Canada v. Patton, 15 
C. P. 332.
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Demurrer—Facts Fourni hg Juin.]— 

After a demurrer had I won decided, which ad
mitted tlie facts found by the jury on a trial 
of issues, t lu» court refused a new trial, which 
"ns applied for on the ground that the verdict 
was contrary to evidence, let» v. Hitchcock,

e Disturbance of Verdict — General 
It'll' -1 The rule in relation to now trials 
upon the evidence is. that the verdict ought 
not to he disturbed, unless it is clearly wrong 
Hooper v. Christ or, 14 (’. I\ 117.

Ejectment — I/o rtgage — Usurp.] — The 
court will not grant a new trial to enable a 
mortgagor, being lessor of the plaintiff in 
ejectment, to shew his own deed void for 
usury, and thus eject a stranger who sets up 
as a defence a mortgage to n third partv for 
the premises in question. Doe it. \IcUniiic v 
Lundg, 1 V. C. It. ISt!.

Finding of Jury C neon t radiated Wit- 
I A new trial will not lie granted he- 

' •iiise the jury find for defendant in the ab
sence of any evidence to contradict the un- 
impeached witness of the plaintiff. The jury 
are to loriu their verdict upon the whole fact's 
and complexion of the case before them. Lnn, 
v. Jurns, r, 1 . C. It. 127.

Fire Setting out—Question for Jin n.]- - 
Il defendant's neighbour he injured by rash
ness or incotisideratetiess on his part, in set
ting out lire, he will he liable ; but this is al
ways a finest ion for the jury, and the court 
retuseil to disturb a verdict for defendant, 
thong , the evidence would fully have war 
î?"Jy j.n 'l.',!Tproilt finding. Wilkins v. Hoir,

Gon.l, Solti — It. fi un - 1
\\ here, lit an action for goods sold tin- de
fence to which was that the goods were 
smuggled, it was doubtful (the verdict being 
general t whether the jury understood that 
the plaintiff knew that the goods were con
traband, the court granted a new trial. St- 
mit v. Un limonil, Tay. 42.*$.

Interpleader chattels Claimed hg Son 
ot I.dilution Debtor.] —The father of the 
pin ml ill niudjed to the defendant company for 
n loan o I ,52.000 secured by land valued bv the 
company s appraiser at .$3,0(10. In answer to 
certain (piostioiis put to the applicant, in a 
printed form of application for loan, he stated 
liimselt to be the owner of certain horses, 
cows, sheep, and other stock. The plaintiff 
was present with his father at the time of 
making the application, but swore that he was 
not aware of the answers given by him as to 
his personal effects. The defendants sued and 
obtained execution against the father, under 
which they seized some of the stock in the 
possession of the son. who had been residing 
apart from his father, and from whom, prior 
to the above application, he had purchased it. 
In an interpleader issue between the son and 
the company the jury found in favour of the 
Claim of the former, which verdict the Judge 
ot i he count \ court refused to set aside. 
On appeal this court, although they consider
ed that a verdict for the defendants would 
have been more satisfactory, refused to dis
turb the judgment, the (piesiion being one 
proper for the decision of the jury. Malcolm- 
son v. Hamilton Provident and l.oan Socictu 
10 A. It. «110.

Joint Liability /*/'« in Abatement.]— 
The court will not give a defendant a second 
chance ot obtaining a verdict on a plea in 
abatement of non-joinder, when the evidence is 
conflicting, or leaves the fact of joint liability 
doubtful. Hut where the verdict for the 
plaintiff was clearly contrary to law they 
granted a new trial without costs. Tosscll v. 
Hick. I V. C. It. 480.

Lease Covina at—Friction.] ■— Declara
tion on a bond for the performance by one J. 
V. of covenants in a lease. The evidence tend
ed to shew an eviction rather than that the 
lessee never took possession, ns pleaded. Ver
dict for defendant. New trial granted with 
costs to abide the event, and leave to amend. 
Macdonald v. Yanwgck, 12 1*. 203.

Lien for Wharfage—Fnfounded Claim. | 
—The jury having found for defendant 
against the weight of evidence, on an un
founded claim to retain plaintiff’s goods for 
wharfage, a new trial was ordered. Provin
cial Ins, Co. v. Maitland, 7 < '. r. 426.

Master and Servant -Wages.] — When 
a person hired by the year departs without 
consent, lie forfeits his wages; and it is im
portant that this law should be enforced. 
Where the plaintiff had taken such a course, 
and afterwards sued for his wages, and a 
verdict was given in his favour for £25, the 
court grunted a new trial without costs, 
though it appeared that defendant had offered 
him that sum to settle the suit. Hlakc v. 
Shaw, 10 V. V. It. ISO.

Parties as Witnesses. | —Semble, that 
when the verdict is obtained upon the testi
mony of either plaintiff or defendant, the rule 
against granting a new trial on the weight 
of evidence is less strict than it was before 
the parties were admissible as witnesses. 
Canadian Hank of Comment v. McMillan, 
.11 I . <'. It. .V.N.

Powers of Courts Supreme Court of 
Canada- Prie g Council—Preponderance of 
Evidence,]—Upon a rule nisi calling upon the 
plaintiff in an action upon a policy of life 
insurance to shew cause why a verdict obtain
ed by her should not be set aside and a non- 
"•mi Hi- verdict entered for the defendants pur
suant to the Law Iteform Act. or a new trial 
had In-tween the parties, said verdict being 
contrary to law and evidence, and the finding 
virtually for the defendants; and for mis
direction in that the jury had not been direct
ed oil the evidence to find for the defendants ; 
the court of Queen’s bench, 41 IT. C. It. 107. 
ordered the verdict for the plaintiff to be set 
aside and a verdict to be entered for the de
fendants. while the supreme court eventually 
reversed this order and restored the verdict 
for the plaintiff, being of opinion that they 
had no power to direct a new trial on the 
ground of the verdict being against the weight 
of evidence: Held, that, although the court 
of Queen's bench would have had power to 
enter this verdict in accordance with what 
they deemed to be the true construction of 
the findings, coupled with other facts admit
ted or beyond controversy, they had no pow
er to set aside the verdict for the plaintiff 
and direct a verdict to lie entered for the de
fendants in direct opposition to the finding of 
the jury on a material issue. Under 38 Viet, 
c. 11 l D. i. the supreme court has power to 
make any order or to give any judgment
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wl,i, |i ilit* court below might or ought to have 
.1. and amongst other things to order a 

i ,w niai on the ground either of misdirection 
! ti„- verdict being against the weight of 

,.x i,|,-iice : and that power is not taken away
1.. . in this case, in which the court ls>- 
I,;w did not exercise any discretion as to the 
question of a new trial, and where the appeal 
In,in iheir judgment did not relate to that 
S|il,je, i. Although the l’rivy Council have the 
light, if they think lit, to order a new trial on 
anv ground.’ that power will not lie exercised 
merely where the verdict is not altogether sat- 
ni.e mry. but only where the evidence so 
mi-,.ugly preponderates against it ns to lead to 
il„. , ,,n, lusiott that the jury have either wil- 
i ;i;\ disregarded the evidence or failed to ttn- 
|, | Maud or appreciate it. Connecticut Mutual 
I," In-. Co. »( Il ai I furd v. Moore. ti App.

« .m '141, ti S. V. It. 034, 3 A. If. 230.
Principal anil Agent—Money Stolen

V,     Damages.]—Defendant, having re-
c.-ived large sums of money as plaintiffs' 

nt. deposited the same, mixed with his own 
.ml other moneys, in a safe in his office, which 
v ,> Inokeii into and the money stolen. A 
verdict having been rendered for defendant, a 
new trial was granted, with costs to abide the 
went, as it did not appear with sufficient cer- 
i imiy, on the evidem-e, that there was enough 
in the safe to satisfy plaintiffs' claim : and 

because the plaintiffs were entitled to 
nominal damages, at all events, on the counts 
I-,r money lent, money paid, Ac., to which
11.. •!••• was no answer <>n the record. Gore Hank 
V Hod ye, 2 C. I'. 359.

Promise to Pay Mortgage Debt.] —
The evidence of a promise to pay a debt se
cured by mortgage containing tin covenant to 
pay. in consideration of forbearing to sell or 
ej.-Vt, being unsatisfactory, and the jury hav
ing found for plaintiff, a new trial was grant
ed. Jackson v. Vcomew», 28 U. C. It. 307.

Promissory Note — Collaterals.] —New 
trial granted where the plaintiff did not sat
isfactorily account for notes received hv him 

-Ilateral to the notes sued on. or for the 
proceeds of the notes collected by him, and re
fused to produce his books. Lowell v. l-'ord,
ir. c. v. sou.

--------  Consideration—Smuggled Goods.] —
Where in an action upon several promissory 

•tes defendant proved that they had been 
- ven by him for the price of tea which had
I... . smuggled for him by plaintiff, and the
jury were directed to find for the defendant 
if they believed that such was the consider- 
ai .oil given, and they found a verdict for the 
plaintiff for the amount of only one of the 
i u>'s the court refused to grant the defend
ant a rule nisi for a new trial, llccbec v.
\ nnstrong, 11. T. 0 Viet.

------ Indorsement — Genuineness — Fvi-
ll^•llct —Taking Chances.]—Action on a note ; 

i fendant S., the first indorser, let judgment 
i by default. I’., the second indorser, plead- 

•••I " did not indorse.” The evidence as to the 
mlorseraent by 1*. was conflicting, but a com

mission upon which witnesses had lieen ex
amined, and among others the makers of the 
note, on being opened, was found to lie in
formal and could not be read. The plaintiffs, 
notwithstanding, preferred going to the jury 
to taking a nonsuit. Vnder the circum
stances the court refused to set aside a verdict

for defendants. City Hank v. Strong, 7 C. P.

;-------- Xotice of Dishonour—Proof of Re
ceipt.]—l pon a plea denying notice of non
payment. it appeared that the notice, though 
carelessly mailed by the notary on the day of 
protest to a wrong address, had lieen received 
by defendant about a week after, and there 
was some slight proof of his having applied to 
plaintiff for further time for payment. The 
jury was directed that the evidence was in
sufficient. but they found for plaintiff ; and 
the court, though agreeing with the direction, 
refused to interfere. Leith v. O’Seil, 111 V.
C. It. 233.

See Commercial Hank v. Weller, 5 V. (' 
It. 543.

Railway Company -Bias of Jury.]— 
Action for killing plaintiff’s horse by collision 
with a train. The trial Judge being disant is- 
(iod with the verdict, and there being reason 
to believe that it arose from mistaken sym
pathy on the part of the jury for a poor man 
as against a railway company, the court 
granted a new trial with cost* to abide the 
event. McGunigal v. Grand Trunk K. IV. 
Co., 33 U. C. It. 194.

Replevin -Purchase of Chattel—Author
ity— Ratification.]—Replevin for a piano de
livered to the defendant as alleged by plain
tiffs under an agreement that the piano was 
received by the defendant on hire for six 
months at $3 a month, with right of pur- 
chnst at 82115. .$15 cash, and the balance by 
instalments, and until purchase money paid 
the piano to remain the plaintiff's property : 
that default was made in the payments, and 
that the plaintiffs were entitled to take pos
session of the same. The defendant, stated 
that she purchased the piano, no men
tion being made at the time of the agreement, 
which was subsequently signed without de
fendant's authority by her daughter The de
fendant was unable to read or write, though 
of fair business capacity The evidence, as 
urged by the plaintiffs, shewed authority from 
the defendant to sign, and also ratification by 
her. The jury found for the defendant. The 
court, not being satisfied with the finding, di
rected a new trial, with costs to the successful 
party in the cause. Ucint:man v. Graham, 
15 U. It. 137.

--------  Wrong-doer—Trespass. ] —Replevin
for staves. The jury were directed to ascer
tain how many staves had been taken from 
ll.’s land, and that, as defendants claimed 
only as his vendees, the plaintiff was entitled 
to a verdict for any others that there might 
have been. They found, however, for defend
ants, and the court refused to interfere, hold
ing that the plaintiff having lieen clearly a 
wrong-doer in trespassing on H.'s land, was 
not entitled to consideration. Sills v. Hunt, 
10 U. C. It. 521.

Securities — Illegality — Xotice of.] — 
Held, that under 12 Goo. II. c. 28, securities 
given for the price of lottery tickets are not 
void in the hands of a bonft tide holder for 
value. Where the jury found that the plain
tiffs had not nçtice of the illegality, the court 
refused a new trial, holding the defence not 
one to he favoured. Leans v. Morlcy, 21 U. 
C. It. 547 ; S. V., 20 U. C. It. 230.
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Settlement Injurie* Inadeqaacy „f 

('uni/K million. | -ll is the «lut\ of il party 
set l ing up llmt a seulement nf a elaim for 
injuries has been olitnineil by misrepresenta
tion to establish not only that the settlement 
lias been so olitnineil, but also llmt the amount 
paid is an inn»lei|Uiite eomis'iisiition for such 
injuries; and where there was an entire fail
ure of evidence on this la tier point, a new 
trial was granted. on payment of costs, /foire 
v. (Iraml Trunk H. IV. Co.. HI <’. V. 500.

Sheriff Absconding lh I,tors' let Kent 
- Suspicious Circumstances. | -Act ion by a 
sheriff, under the Absconding IMilors' Act. 
for rent due on a lease to the debtor. 1'pon 
motion, after a verdict for defendant, for a 
new trial: Ibdd, that ordinarily the court 
would require a stronger ease against the 
verdict than was made out here, but the 
plaintiff suing in right of his office, and know
ing nothing of the transactions lietween the 
defendant and the debtor, and the circum 
stances npjiearing somewhat suspicious, a new 
trial should be ordered on payment of costs. 
Jteynolds v. /Viircc, 11 C. I*. 300.

Survey -Itoad Mlowanec,’]—An original 
survey of part of a township made no mention 
of roads, and it was apparently the survey 
or's intention that the roads should lie taken 
out. of the (then wild i land adjacent. The 
surveyor who afterwards surveyed the ad
joining lands treated the road allowance as 
included within the lines of the original sur
vey. whereby the plaintiff’s lot would lie di
minished one chain in breadth. The jury 
having found a verdict for defendants, the 
court ordered a new trial, considering such 
verdict against the weight of evidence. Stock 
v. W ard. 7 C. P. 127.

Trespass - Division F nice ■ -Recognized 
Roundary.] Trespass q. e. f. The division 
line between two lots I icing in dispute, the 
plaintiff proved that the line he contended 
for had been run by a surveyor and fenced 
for about forty rods fifty years before ac
tion. and that it had been the recognized 
boundary between the parties. A short time 
before action defendant employed a sur
veyor who ran a different line (probably 
right, although not done in strict accordance 
with the statutei. and defendant moved his 
fence in accordance with it. The jury having 
found for defendant, the plaintiff moved for 
a new trial on affidavits that the fence mov
ed had been standing more Ilian twenty years. 
The court granted a new trial on payment of 
costs, the Chief Justice stating that “com
pacts and arrangements of old standing, the 
maintenance of which prevents litigation, 
should be favourable viewed.” II'iilnnan v. 
Him I, 7 C. P. 131.

Trespass Form of Action—Tend* r.] - 
In trespass for taking staves, the plain
tiff recovered 120. The law on some of 
tlie facts which were improperly elicited at 
the trial was doubtful, but it appeared that 
tin* plaintiff was entitled to recover something 
in that form of action and the residue in an
other form: and a new trial was refused, al
though a lender could have lieen pleaded to 
the amount of the whole claim if the action 
had been brought in another form. Ilallard 
v. Itansom. 2 0. S. 70.

shooting at It. and acquitted, was afterwards 
sued in trespass for the same act, and the jury 
found for defendant, though the trespass was 
proved, the court refused a new trial. Day v. 
Ifagorinun, 5 I'. C. It. 451.

Trover — Evidence — Damages.']—First 
count, trover for goods; 2. for an injury to 
the plaintiff's reversionary interest in them. 
The jury were directed that there was no evi
dence to sustain the tirst count, and no sub
stantial damage shewn on the second, but they 
found a general verdict for the plaintiff, and 
$100:—Held, that, ns defendant had, on ac
count of the ruling, refrained from giving evi
dence on the first count, a new trial should be 
granted. McM array v. Ryan, 23 V. C. It. 10.

Will -Proof of—MN/nr**.]—The will of Z. 
not having been properly proved by one of the 
subscribing witnesses, ami tlie objection hav
ing been taken, the court could not enter a 
verdict for defendant on the leave reserved, 
but granted a new trial on payment of costs. 
Woo,Iraff v. Mills, 20 V. C. It. 51.

---- -— Testamentary Capacity.] — The
court, though the weight of evidence seemed 
the other way. refused to set aside a verdict 
upholding a will made by testator in his last 
illness, which was disputed on the ground 
that lie was not competent at the time to ex
ercise a disposing power, though his strength 
of mind when in health was not doubted, 
llarwood v. linker. Moo. P. 282, com
mented on. Brown v. Itruce, 111 U. C. It. 3.

Work mid Labour.] — In assumpsit, 
there was conflicting evidence as to cer
tain work done, absence of evidence as to 
other portions of the plaintiff’s claim, and 
failure of proof as to large quantities of the 
work claimed for. and a verdict for a large 
sum. nearly the whole amount claimed : a new 
trial was granted on payment of costs. 
Une ill v. Uzowski, G C. P. 81).

In the following cases new trials were 
granted or refused on the law and evidence or 
Judge's charge. A reference to them only is 
given, as the decisions appear to be of no gen
eral importance.

Granted. ) —See Wet hen v. (’arcrlcy. 5 O. 
S. 71 : stcirart v. Ityrne, r, O. s. MG; Raid
ir in v. McLean, G O. S. G3G; Sutherland v. 
Small. 2 1'. ('. It. 3113 ; Mcllish v. Wilkes. 4 
< '. P. fl»7 : Moore v. Chisholm, 7 C. P. 131; 
MrXahb v. Howland. 11 ( '. P. 434 ; Cloy v. 
Jacques, 27 V. C. It. 88.

Refused.1 See Doe d. Mnghcr v. Chis
holm, I'm. 227 : Doc d. Powell v. Craig. 2 V. 
<'. It. 208 ; I ail v. Flood. 2 V. C. It. 133; 
Commercial Hank v. W’eller. 5 I*. C. It. 543 ; 
Stevenson v. Itae. 2 C. P. 400; llolme v. Tur
ner, 5 P. lie.; Rcllamy v. City of Hamil
ton. 4 <’. P. 520; Tiitars v. Farrell, <; f ]*. 
270 ; Adams v. Capncr. G C. P. 277; Creigh
ton v. Charniers. »; f\ p. 282 : Wismer v. 
Wismrr. 23 F. C. It. 510; Lyon v. Tiff an a. 
10 c. P. 107 : Herd v. 1 lererr. 10 C. P. 270- 
McLean v. Dun, 30 V. ('. It. 551.

XYIll. Miscellaneous Cares.
Prior Trial for F< long \rquittal.] Abandonment of Count at Trial.] — 

—Where A., having been tried for feloniously : Action on a special parol contract for sale of
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g.,ods to defendants. PlaintitYs were allowed 
!11 ,kI.| » « limit in <•ovoll|||lt. hilt on objections 
I .I tnki-ti to their right to recover under it, 
ti.fv elected to go to the jury on the original 
. ..uni : Meld, on the evidence. that the plain*

1 . . on hi not recover on that count, and 
«mid therefore have lieen nonsuited: and 

that having abandoned the count in covenant 
-Imulcl not have a new trial oil the 

round that they were entitled to succeed on 
ii. Moor v. Boyd, 28 V. C. It. 459.

Counsel — Misunderstanding—Term» of 
Verdict.]- Where there was a misunderstand
ing between counsel as to the terms upon 
which a verdict was taken subject to the 
opinion of the court, a new trial was granted 
v tlimit costs. Mcl.cod v. Iluulton. 2 I". C. K. 
i L

New Trial as to Some Counts and 
Nonsnit as to Others.]—Where there were 
common counts, on which there was evidence 
f««r the jury, hut the verdict certainly in
cluded some damages upon the special counts, 
a new trial was granted on the common 
counts, and a nonsuit as to the others. Har
per v. üavict, 45 U. C. It. 442.

No Damages.]—The jury having found 
no damages, an order nisi obtained by the 
plaintiff for a new trial was discharged, with
out costs. Lcmay v. Chamberlain, 111 O. R.

Nonsuit on Opening -Setting aside ]
A conveyance direct from husband to wife is 
not necessarily void to all intents and pur- 
pos*«s : in equity it may be void. Therefore, 
in this action, in which the plaintiff claimed 
P-.sscssion of the lands against J. M.. who. in 
1**4. had conveyed to S. M.. bis wife, for an 
expressed consideration of $100. S. M. having, 
in 1**7. conveyed to the plaintiff, and in 
"hicli .1. M. now contended that his deed to S.
M was void, and the Judge at the trial on 
that _ ground nonsuited the plaintiff at the 
'«pening of the case:—Held, that there must 
he a new trial, especially ns it was stated by 
«•"iinsel that the legal estate was outstanding 
in a mortgagee, at the time of the conveyance 
from .1. M. to S. >1. Joncs v. ïlcürath, 15 (>.
R. 1sp.

> - Creighton v. Chittick. 7 S. C. R. 348: 
Coinii ( tient Mutual Life Ins. Co. of Hart
ford v. Moore, 0 App. Cas. 044.

Notice of Trial—Agreement.]—Notice of 
tri.il having 111*011 served on defendants too 
lute, and there being contradictory statements 
as to the agreement to take short notice, the 
court granted u new trial. \rmstrong v. 
Beacon Life Ins. Co., 4 C. I*. 547.

Notice'to Produce Failure to (lit*1—
' lists. I — The court refused a new trial on the 
ground that, by omitting to give notice to 
produce, defendant was precluded from going 
"tonne branch of his defence, when the facts,

*■ proved, would not have formed a legal bar. 
Cutis v. ( rooks, I)rn. 180.

And if granted in such case it would be on 
payment of costs. Greg v. Uayfoot, 7 C. P.

Ordering New Trial instead of 
Determining Whole Case. | — Plaintiff 
- " «I for money ailvanced by him to defend
ants to purchase wheat for him, alleging that i

they had not purchased or accounted. De
fendants pleaded, in substance, that the 
money, while kept unmixed with their own as 
the plaintiff's money, was stolen from them by 
persons unknown, without any neglect on 
their part. At the trial a verdict was taken 
for plaintiff, subject to the opinion of the 
court whether defendants were liable, with 
power to draw inferences of fact. The court 
declined to assume the functions of a jury in 
determining, upon evidence wholly circum
stantial. whether the money had been stolen, 
and directed a new trial, with costs to abide 
the event. Bickle v. Matin u son. 20 U. C. II. 
137.

Ordering New Trial instead of 
Reversing Decree.]—The Court below dis
missed n bill filed to enforce a claim for 
damages sustained by an excessive valuation 
of land by the brother and partner of the 
paid valuator duly appointed by the plaintiffs, 
on the ground that it was not shewn that the 
valuation was made fraudulently. The court, 
while differing from such view, declined to 
reverse the decree, and ordered a new trial, 
at which the evidence of one of the defend
ants already taken might be used, in the 
event of his then being out of the jnrisiliction : 
hut ordered the defendants to pay the eosts of 
the appeal: the new trial to he without costs 
in the court below. Canada Landed Credit 
Co. v. Thompson. 8 A. R. 090.

Reference — 1 grrement to Submit.] — 
Where justice bad been done, the court re
fused a new trial upon the ground that it had 
been agreed that a third person should have 
been applied to to settle the matter, be being 
under no legal liability to do so. Merits v. 
Will cocks. Toy. 205.

-------- Discretion of Trial Judge.]—The
objection that the Judge at the trial should 
have himself decided the issue ns to failure 
of consideration, instead of directing an in
quiry before the master, is not one that the 
court will entertain. Fcathcrstone v. Van 
Allen. 12 A. R. 133.

Removal of Conviction -Justice of the 
Peace.]—Held, that a defendant is not en
titled to remove proceedings by certiorari to a 
superior court from a police magistrate, or a 
justice of the pence, after conviction or at any 
time, for the purpose of moving for a new 
trial for the rejection of evidence, or because 
tlie conviction is against evidence, the con
viction not being before the court, and no 
motion made to quash it. Regina v. Richard
son. 8 O. It. 051.

Stay of New Trial Pending Appeal.]
—See McDonald v. Murray. IN', It. 4i'.4 : 
Arnold v. Toronto /*. II . Co., lit P. R. 394; 
Hoist v. Grand Trunk R. IV. Co., 10 1*. It. 
448.

See Criminal Law, VIII. 2 (<•>—Divi
sion Courts. XII. - • Supreme Court or 
Canada, II. 10—Trial.

NEWSPAPER.

Sec Defamation, VIII.
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NEXT FRIEND.

Kr, Costs. VII. 1 Cl III siiami ami Win:. 
XI. 1 — I WANT, VI. 3—LVXATIC, X.

NOLLE PROSEQUI.

Executors Discontinuance as In Oar.]— 
Where n plaintiff sues two or more defendants 
a» evocators, a nolle prosequi and discon
tinuing ns In one is not a diseontinuanee of 
lin* action. Masson v. IIill, 5 V. C. It. (JO.

Filing.]—A nolle prosequi tiled only with 
the clerk at the assizes, cannot he recognized. 
\\ al< r x. Taylor, !l V. ('. It. liOtt. See, also, 
Campbell v. Kempt, 2 C. L. J. 131.

------ - Omission — Verdict — Striking out
\amc.\- Two defendants, sued on the com
mon counts, joined in a plea of never indebted. 
After tin* record had been entered for trial, 
their attorney told the attorney for the plain
tiff that the defendants were not jointly liable, 
hut that one was. and the plaintiff's attorney 
thereupon entered a nolle prosequi on the re
cord as to one. hut omitted to file it. He 
then took a verdict against the other, upon 
a written agreement, signed by the attorney 
after such entry, to admit his liability in a 
-■'iiii named. After the verdict this defendant 
was arrested, and lie then moved to set aside 
the proceedings:—Held, that the plaintiff, in
stead of entering a nolle prosequi, should have 
moved to strike out the defendant’s name, but, 
under the circumstances, this was allowed 
to he done after the verdict, and the rule was 
discharged without costs. Barnard v. Mc- 
Rherson, 3 1*. R. 313.

General Verdict Money Count—Count 
in Tort. |— Plaintiff sued II. and G. for money 
had and received. <«. allowed judgment by 
default. At the trial a count was added 
charging them with negligence ns brokers. 
The plaintiff entered a nolle prosequi as to (1.. 
and defendants’ counsel refused to plead to the 
new count, objecting to its being allowed. 
The jury having found a general verdict for 
the plaintiff:—Held, that the plaintiff having 
entered a nolle prosequi on both counts ns 
against (1.. the verdict, being general, could 
not have been maintained as against II.. 
though the second count was in tort. Ham
mond v. Iletcard, 20 U. C. It. 30.

Judgment.]—A nolle prosequi cannot he 
entered after judgment. Roach v. Votash, M. 
T. 3 Viet.

Misjoinder — .Yomnmi/.]—Held, that in 
joint actions of assumpsit a misjoinder of de
fendant cannot he cured either by n nolle 
prosequi or by a nonsuit ns to some of the de
fendants. Commercial Bank v. Hughes, 4 U.
C. R. 107.

Promissory Note — Set-off by Maker — 
Release of Indorser.]—Action on a note made 
l>.\ M. and indorsed by ('. Pleas by M.. 
general issue and set-off ; and by C., general 
issue, set-off, and release. The plaintiffs took 
issue ou M.'s pleas, and entered a nolle 
prosequi as to C. The court was equally 
divided as to whether they could do so. 
Robertson v. Moore, 0 O. S. 040.

Separate Counts—Admission—Right of 
Action,]—The first count was on a promissory 
note, the second on an account stated. The 
defendant demurs to plaintiff’s replication to 
the plea t<> first count; and tin* plaintiff, to 
avoid the risk of the demurrer, enters a simple 
nolle prosequi to that count Held, that the 
plaintiff might give the note in evidence under 
the second count, on the account stated ; the 
nolle prosequi not involving an express ad
mission, ns it sometimes does, that the plain
tiff had no right of act ion on the note. Leslie 
\. Davidson, 8 Ü. O. R> ISO.

---------Agreement,]—The plaintiff declared
on two counts, each on nu agreement dated 
lOth November. 1853. to deliver timber. 
Breach, non-delivery. Defendant pleaded non- 
assumpsit to the whole declaration, and other 
pleas to the first count, and to that count a 
nolle prosequi was entered : — Held, that it 
was sufficient at the trial for the plaintiff to 
produce one agreement corresponding with 
that declared on in the second count, and that 
it was not necessary for him to prove one cor
responding with each count. Usbornc v. 
Crarer, 13 U. C. It. 104.

NONDIRECTION.

Sec New Trial. V. 2.

NONJOINDER.
Irregularity — Xofiee - i'enliet.f—in an 

action of trespass against several, if the plain
tiff proceed to trial with notice of nil irregu 
larily in his proceedings as to some, and 
•htain a verdict, he cannot sustain it by enter

ing a nolle prosequi ns to those defendants. 
Campbell v. Bruce, 5 O. S. 334

See 1'arties. I. 2 (cl. HD. (e).

NON OBSTANTE VEREDICTO

See Judgment. XI.
Joint Action Tort—Xeie Trial.]—In 

>int action of trespass one parly may he
1'iitted and the other convicted. Judgment 

by default had been signed against one of two 
lef. ndants jointly charged, but the evidence 

ablislied the tort against the other alone ; 
whereupon the plaintiff entered n nolle 
prosequi as to the former, and took his verdict 
against the latter only :—Held, that this was 
the more prudent course, and. therefore, no 
ground for granting a new trial, which how 
ever, was granted on other grounds. Campbell 

Kemp, 10 C. P. 244

NON PROS

Sec Judgment, XII.

NONREPAIR

S<* Wat. VII.
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NONSUIT.

I. GENERALLY—WHEN A PLAINTIFF MAY
he Nonsuited, 4877.

II. G HOUNDS FOR, 4870.

III. Reservation of Leave to Enter. 4881.

IV. 8etti.no Aside, 4881.

V. Miscellaneous Cases, 4882.

I. Generally—When a Plaintiff May he 
Nonsuited.

Accepting Nonsuit.—Time.]—The plain
tiff may take a nonsuit at any time before the 
pronouncing of the verdict by the jury, but 
nor after it is rendered, and before it is re
corded. Von Allen v. M'igle, 7 C. P. 459 ; 
W'hcthen v. Calvcrley, 6 O. S. 71.

Counsel for Plaintiff Absent.] —
Where a cause is called on for trial, and 
in ither counsel nor attorney appears for plain
tiff. a jury may be sworn and a nonsuit order
ed. F alia v. l.cxcia, I>rn. 209.

--------  Suffici, ncy—Direction of Judge —
IMW to Jurg. | — In an action by huroSOd 
and wife for negligence of defendants (sur
geons I in treatment of the wife, the evidence 
was of a very weak and unsatisfactory char
acter. amounting in fact to pure conjecture 
whether there had been any negligence or not : 
while the evidence offered on N-half of de
fendants was of the most favourable eharae- 
ter to them : Held, on plaintiff-' counsel de
clining to take a nonsuit, that the Judge was 
right in directing the mix to and lor de
fendants, as also in refusing him the right 
to address the jury on the whole case. Stureu 
v. I each, 22 C. P. 104.

Interpleader Issue. |—A plaintiff may 
be nonsuited on the trial of a feigned issue 
under the Interpleader Act. Bryaon v. t'lun- 
•liiiaii. 7 IT. C. R. 198.

Issues of Law Undetermined. |—A
nonsuit may he ordered where there are issues 
of law and fact, and the former undetermined. 
Bennett v. ( overt. 24 U. C. R. 98.

Joint Actions \onauit a* to Some De
fendant*.]—In an action of contract a plain
tiff may be nonsuited as to some or one of 
several defendants, though judgment by de
fault has been entered against the oihers. 
Benedict v. Boulton. 4 V. R. 90; McXab 
v. Wagntaff, 5 U. C. It. 588.

Counsel for Plaintiff not Ready -
Coat*. I Where defendants’ counsel was ready 
at the assizes, and the plaintiff's counsel not 
being prepared, the cause was struck out :— 
Held, that defendants were not entitled to 
costs, for not proceeding to trial pursuant to 
notice, but their proper course was to have 
insisted upon a nonsuit. Crofta v. McMaatcr, 
It 1*. 1C. Qt

Defendant Calling Witnesses.]—If
a defendant move a nonsuit, and afterwards 
examine witnesses, the plaintiff is entitled to 
any benefit which he can obtain from their 
evidence in support of his case. Brock v.
Mel., an. Tay. 998.

Determination of Motion to Dispose 
of Costs.]—After trial of ejectment upon n 
mortgage, with leave to move for a nonsuit, 
the suit was settled and the costs paid by 
an after mortgagee of the property without 
defendant's authority :—Held, that this could 
not affect defendant's right to costs in case 
a nonsuit should be ordered ; and, conse
quently, that it was still necessary to deter
mine the point reserved. Doe d. Morgan v. 
Boyer. 9 V. C. R. 318.

So also in an action of trespass and false 
imprisonment. Armatrong v. Bom a, 12 C. P.

Where in an action against the maker 
and indorser of a note, under 5 Win. IN. 
c. 1. one defendant pleaded the general issue, 
and the other allowed judgment to go by 
default, and at the trial plaintiff was non
suited ns to both, no one being present in 
the court on his behalf :—-Held, that the 
nonsuit might have been right as to the ono 
pleading, and it was therefore set aside only 
mi payment of costs. Small v. /*oicell, 1 V. 
C. It. 427.

In an action against several defendants 
upon a joint contract, a plaintiff cannot have 
a verdict against one and be nonsuited as 
to the others. Commercial Bank v. lluuhca, 
3 U. ('. It. 301.

In a joint action in assumpsit, a mis
joinder of defendants cannot be cured, either 
by a nolle prosequi or by a nonsuit ns to 
some of the defendants ; and a nonsuit ns to 
some is a nonsuit ns to all, and a verdict 
returned for some of the defendants is null 
and void. S. 4 U. C. It. 107.

Evidence Sein tilla.1—Held, that on mo
tion for a nonsuit the court will not consider 
whether there is a scintilla of evidence, but 
will make the rule absolute where they would 
have set the verdict aside on motion as 
against evidence. IVright v. Skinner, 17 C. 
P. 317.

-------- Sufficiency.]—When leave is re
served to enter a nonsuit on the whole case 
after ex idence given on both sides, a non
suit will be ordered unless there be evidence 
on which a rational verdict for plaintiff 
can he founded, which the court would not 
be bound to set aside. Campbell v. Bill, 23 
C. P. 473. 22 C. P. 526.

Vol. III. D—154—5

One of Two Counts. |—Qua*re. ns to the 
correctes* of a ooeeuit upon one of two 
counts. Brace v. I nion I'orirardinn Co., 52 
U. C. R. 43. v ’

Penal Action. | -A plaintiff may be non
suited on the trial of a penal action. Stuart 
v. Bn Her, E. T. 4 Viet. ; Itanney o. t. v. Jonca 
21 V. C. R. 370.

Pleading Payment into Court.]—There 
may lie a nonsuit after payment of money 
into court, or after n plea of tender. Oakca 
v. Morgan. 8 C. L. J. 248.

Powers of Court in Banc.]—At the
trial of a case, the jury was directed to find
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for plaint iff <>r defendants, necording to their 
view of certain facts on which the evidence 
was contradictory, reserving leave to move to 
enter a verdict for defendants, or a nonsuit, 
in case they should lind for plaintiff: hut 
they could not agree and were discharged:— 
Ileid. that the court could not direct a non
suit under .'$4 Viet. c. 12. s. 10 (O.). for 
that can he done only when in their opinion 
the Judge should have nonsuited at the trial. 
/•'raver v. Montreal Telegraph Co., 25 C. I*. 
161.

----------- Trial without Jury I 87 Viet. c. 7.
f. 33- -the A. J. Act. 1S74—does not empower 
the court to enter a nonsuit or verdict ex
cept in cases where before the Act the court 
would have done so on leave reserved ; hut 
it is otherwise where the trial is before a 
Judge without a jun : 33 Viet. c. 7. s. 
0 f 0.1 Hughes v. ('anmla Permanent L. 
an,l ti. Society, 39 U. C. It. 221.

Verdict 1 fwi.ee of.\ The Judge 
nt the trial, under 37 Viet. c. 7. s. 32 (<>. >. 
submitted certain questions to the jury, but 
they left one unanswered, which he deemed 
so material that lie was not able to enter 
n verdict, and discharged the jury Held, 
that the court could not enter a nonsuit under 
34 Viet. c. 12. s. 10 (O.t, and that s. 33 of 
-■’.7 Viet. c. 7 <o. i would not apply, for there 
was no verdict to move against. The point 
being new, the rule was discharged without 
costs. Armstrong v. Stewart. 28 C. P. 45.

Several Issues - One Found for Plain
tiff. | Itefendnnts having proved their plea 
setting np a condition of the policy, the 
Ida ini iff contended that it did not bar tlie 
action. Leave was reserved to move for a 
nonsuit on this ground, and the plaintiff 
bad a verdict, there being another issue on 
the record. Semble, that a verdict should 
have been entered for defendants on the 
plea, and plaintiff left to move for judgment 
non obstante, for that there cannot be a 
nonsuit while another issue stands in favour 
of the plaintiff on the record. McBride v. 
dore District Mutual Fire Ins. Co., 30 U. O. 
It. 4M.

See Moore v. Connecticut Mutual Life Ins. 
Co. of Hartford, li S. <\ It. 034, 0 App. Cas.
«HI. post \.

II. filtm XDS FOR.

Declaration Alarment ton Large.] - 
Case fur malicious arrest, in which the de
claration stated that the defendant “not be
ing apprehensive that the plaintiff would 
leave Canada." (instead of Upper Canada! 
made affidavit. &e. Plea, not guilty. An 
objection to the averment ns being too large 
was held a good ground of nonsuit. Mcltean
v. Campbell, 0 O. 8. 457.

--------  Misnomer.]—It is no ground for
nonsuit that the plaintiff has declared by a 
name different from her teal name: defendant 
must apply to make the plaintiff amend the 
declaration, under 7 Win. IV. c. 3. s. S. 
Murphy v. Bunt, 2 U. C. It. 284.

Nor is a variance in the name of arbitra
tors. ns stated in the declaration, the agree
ment. ami award. Bentley v West, 4 T\ C. 
R. 99.

Declaration Proved. |- A plaintiff may 
be nonsuited although his evidence supports 
his declaration. McPherson v. Hamilton. 6
O. 8. 490.

When the facts alleged in the declaration 
are proved, the plaintiff cannot be nonsuited 
upon the ground that they disclose no cause 
of action. Lewis v. City of Toronto. 39 IT. C. 
It. 343. See, also, Commercial Itanl: v. Har
ris. L‘7 V. «'. It. 52<i; Darby v. I'urgoration 
of Crow land, 38 U. C. It. 338, 342.

----- — Venue—Objection.]— Where the ob
jection to venue appears on the face of the 
declaration, defendant should demur: lie can
not insist oil a nonsuit, nor after verdict can 
lie arrest the judgment, the objection then be
ing cured by the statute. Ferguson \. Town
ship of Howivk, 25 V. C. It. 547.

Evidence—Plaintiff's Case — Supporting 
Plea.]—-Action on two policies of insurance. 
Pleas, that the risk was increased and ren
dered more hazardous after the insurance 
was effected. The plaintiff anticipated the 
defence by evidence, which was contradic
tory and unsatisfactory. The onus being 
on defendants to prove the pica, the court 
refused a nonsuit on the ground that it was 
substantiated by plaintiff's evidence. Dale 
v. (lore District Mutual Fire Ins. Co., 14 C.
P. 502.

14on-joimler.]- Non-joinder of a plain
tiff in assimilait is ground of nonsuit. Wal
ker v. McDonald, 4 O. 8. 12.

Objection not Urged nt Previous 
Trial. | -When1 two new trials have been 
granted in order to dispose of the question on 
its merits, the court will not he disposed on 
t lie Inst trial to consider technical objections 
in ken as grounds of nonsuit. Wafer v. 
Burns, 12 U. C. K. 384.

Objection not Urged nt Trial.] — A
party moving to enter a nonsuit cannot take 
an objection which he did not urge at nisi 
prius. Hall v. Shannon. E. T. 2 Viet.

The plaintiff in ejectment claimed title by 
deed from M. ; the defendant by length of 
possession. At the trial the plaintiff failed 
to prove his paper title, hut showed that de
fendant went in under him, and it was then 
objected that a demand of possession was 
necessary, on which defendant had leave to 
move for a nonsuit. In term this point was 
not urged, hut defendant objected that the 
plaintiff could not rely on a different title 
from that in his notice:—Held, that, as this 
objection had not been taken at the trial, 
and defendant's ease was not one to be 
favoured, he should not be allowed to raise 
it afterwards: and the plaintiff's verdict was 
upheld. Kennedy v. Frceth, 23 U. C. R. 92.

Tin* verdict was set aside by the county 
court, and n nonsuit entered, upon a ground 
not taken as a defence at the trial or in the 
rule nisi :—Held, that effect should not 
have been given to the objection, which, if 
taken at the trial, would have been met by 
an amendment. As the evidence shewed that 
the plaintiff was entitled to succeed upon 
the merits, the appeal was allowed and the 
rule in the court below discharged. Clarke 
v. Barron, t$ A. It. 309.
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Objection to Plaintiffs* Statue—Joint 
T. having title to land, she and her 

1 ,-Ii;iimI brought trespass, mid defendants 
pleaded that the land was not plaintiffs*. It 

. I* objected that there was no joint prop- 
, i t' to sustain the action : -Held, that 
tlie objection was not available as ground 
;• .r nonsuit. (Jiuciv, whether it was ground 
..I demurrer or to arrest judgment. Tucker 
X. ChUlip*, 24 r. C. li. ti-ii.

U ini imputed Facts Jury.]—1The ques- 
i li of reasonable notice of default by the 
principal for whom defendants were sureties 
in this case was one for the jury, but the 
undisputed facts leaving no doubt what the 
decision of a jury should be. the court ordered 
a nonsuit. Corporation of Chatham v. Me- 
liMi. 12 C. P. 362.

III. Keheuvatiox or Leave to Enter.

Acquiescence Cretumption. | See 
l> ' sin envy, T. T. 2 & 3 Viet., It. & J. 
Dig. 2ftU0.

Consent. | See Su ter v. McLean, 8 C. 
V. 2UÜ.

Leave not Reserved Xein Trial.] Si>e
Ihi 4. QUkiton v. Skorey, l’ V. C. It. 188.

Motion Content.]- See Hanley \. Ilam, 
Tay. .".Sfi ; H rook field v. Sigur, ib. *J00.

'• c. also. Campbell v. Hill. 22 C. I*. 02(1. 
IC P. 178, anti I.: Feavet v. I font real 

I • h 'irapli Co.. 25 O. I*. VU. ante I.: Huyhetx.
' ■raja Cermanent !.. ami S. Society.'.VA \ 
c li. 221. ante I.: Melt ride v. (ion llittriet 

I in lux. Co., 80 l". 0. li. 461, ante 
I l\'linedy v. Tncth. 23 V. C. It. 92,
ante II.

IV. Setti.no aside.

Accepting Nonsuit. | Where a plaintiff 
suffer» a nonsuit voluntarily, the court will 
i t afterwards set it aside. Sounder* v. 
I'!" • r. Tax. 1ft: Itarkcr v. Tabor. .' O. S. 
r>7ii ; hoe d. .1/nrr v. .lforr, 3 C. P. 3ft.

N"r where the plaintiff requests to he non- 
1 it-'d. rather than go to the jury on an un- 
f■""iirable charge upon the merit». Stuart 

Italien. 1 T'. C. H. 451 ; MeGrath v.
cox. 3 V. C. It. 332.

"’here the plaintiff’s attorney consented to a 
'"'"it. under an apprehension that he would 
,H* a I low,si to move for a new trial, the court 
"hoxved tile motion, although his consent had 
not hnen coupled with the leave of the Judge 

’ 1 m prius to move. Cameron v. McLean. 
Tax . 298.

Where the plaintiff, in eonsequenee of the 
•bi'L'c'.' ruling as to the suffieieiicy of evidence, 
i" whii*h ruling lie objects, rather than risk a 
ill accepts a nonsuit, lie is at liberty in 

to move against the nonsuit. Hatton v.
I ch. s V. c. R. 177.

“'• Mihle. that the plaintiff, hiving accepte,! 
nonsuit, while the Judge was charging the 

adversely, was not entitled to move 
| nst it. Crater v. "North Oxford and Wr*t 

' ira Clank Itoad Co.. 15 V. C. R. 201,

"here the plaintiff took a nonsuit in defer
ence to the Judge's opinion, expressed not in 
favimr of a nonsuit but of defendant upon the 
evidence, and the court thought that a verdict 
for defendant, if found, would have lieen sus
tained, they refused to interfere. IV.,od v 
liotrdcn, 23 L. C. R. 4ftft.

Action upon a promissory note. Pleas, fraud 
and want of consideration. At the end of the 
charge, in which the Judge had expressed an 
opinion that there was some evidemv in sii|>- 
port of the plea, plaintiff’s counsel desired him 
to charge in a particular way, and nixm his 
declining to do so took a nonsuit : Held, 
th.’t, having thus elected to take a nonsuit, the 
plaintiff could not afterwards move against 
it. i uylor v. Rote, 24 V. ('. R. 44»;.

The plaintiff having accepted a nonsuit in 
deference to the Judge’s ruling : Held, that 
he was not prevented from moving against 
it. Hum v. Hlcchcr. 14 P. 415.

The demandant, under the facts stated In 
this easit. having been a party to all that 
occurred, by appearing and accepting a non
suit. could not afterwards be allowed to ob
ject to its regularity. Miller v. City of Ham
ilton, 17 C. P. 514.

Consent Question of Fact.]—Held, up
on the facts, that the nonsuit, which was up
held. was not shewn to have been against the 
plaintiff's consent. Conway v. Shibley, 39

Judge's Ruling Icqiiicsecacc.| To set 
aside a nonsuit it must be shewn that the 
ruling of the Judge was wrong, or that it 
is ex debito just it in* that a new trial should 
he granted. Remarks as to the right to move 
against a nonsuit when acquiesced in either 
on a point of law or on the evidence, stoker 
v. W elland H. II . Co., 13 C. I*. 38ft.

Question of Law Authority of Agent— 
Jury.] An an action on a lire policy, a non
suit having liven ordered upon the ground that 
the condition relied upon by defendants could 
not lie waived by the inspector, or in any way 
except in writing Held, that the nonsuit 
was right upon the evidence: and the court 
refused to set it aside. Qua-re, whether, if 
me case had lieen left to the jury, and they 
had found that the agent had authority to 
waive the condition, the verdict could have 
been allowed to stand. Maton v. Hartford 
Fire hit. Co., 37 U. C. It. 437.

Rule Nisi—Notice of 1/o/ion.l—Where 
in a jury case I lie Judge jit the trial enters a 
nonsuit, n notice of motion, and not an order 
nisi, is the projier mode of moving against it 
Clark ton v. Snider, 10 O. It. 501.

See Hakcr v. Grand Trunk K. IV. Co., 11 
A. It. 08, pott V.

V. Miscellaneous Cakes.

Absence of Witnesses. | Where a 
plaintiff is disappointed in procuring testi
mony. lie should withdraw his record or take 
a nonsuit. Corporation of Lon g 11 eu il v. Cuth- 
man. 24 IT. C. It. 002: Hooper v. Chrittoe, 
14 C. P. 117.
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Costs Xonsuit hy Judy ex Mero Motu 
Appeal.\ l'pou the trial of a county court 
action, counsel for tin* (lefeinlunts, at lia* 
close of i la- plaint ill’s case, formally moved 
for a nonsuit, and stated that lie would re
new the motion at the close of the defend
ants’ case. Then lie called and examined 
three witnesses, hut. when a fourth was 
sworn, the Judge interposed and said lie 
would lake the responsibility of entering a 
nonsuit, lie heard argument from the plain- 
till's counsel opposing this course, and the 
defendants’ counsel said he proposed to ten 
der his evidence and go on and complete the . 
case. The Judge refused to hear further 
evidence, and entered a nonsuit, which in 
term he refused to set aside, the defendants' 
counsel neither opposing nor assenting to the 
motion. The plaintiff successfully appealed 
to the court of appeal. Upon the argument 
there, the defendants' counsel took the same 
|Hfsitioii, hut urged that the defendants should 
not he ordered to pay costs: Held, however, 
that nothing was shewn to induce the court 
to depart from the general rule ; and the 
defendants were ordered lo pay the costs of 
the appeal, the lost trial, and the motion in 
term. The mere fact that the Judge below 
lias ex niero mol u made an erroneous adjudi
cation is not a ground for absolving the re
spondent from the costs of the appeal. Mills 
v. Hu mil Ion Sired It. IV. Co., 17 1*. It. 74.

Declining Nonsuit \ erdiet Address 
to Jury.] Held, that on plaintiff's counsel 
declining to take a nonsuit, the Judge was 
right in dim-ling the jury to liiul for de
fendants. as also in refusing him the right to 
address the jury on the whole case, stony 
v. I each. 22 ('. I*. If,4.

Demurrer. | Where a judgment of non
suit has been entered against a plaintiff, he 
will not he allowed to set down a demurrer 
for argument, or take any pn* ladings in the 
suit. Hays v. Hut tun, Ô l. V. It. (134.

Judgment for Plaintiff Xunsuit Sit 
aside A<ip Trial Costs,\ At the trial of a 
case with a jury the Judge of the county 
court at the conclusion of the plaintiff's 
evidence, and without hearing any evidence 
on the part of the defendants, nonsuited the 
plaintiff. In the following term the Judge 
set the nonsuit aside and entered judgment 
for the plaintiff", claiming a right under the 
circumstances to do so. On appeal the court. 
while satislied with the ruling of the Judge 
on the legal liability of the defendants, set 
the nonsuit aside and ordered a new trial 
U|K)ii the facts so as to afford the defendants 
an opportunity of adducing evidence, but 
under the circumstances refused them any 
costs of the appeal. Utiles dll. dl2. dlit. and 
321. < >. J. Act, discussed, linker v. Urn ml 
Trunk If. IV. Co.. 11 A. It. UK

Law Reform Art Evidence I ppeul. | 
—In an action on a life |Hilicy tried before 
a Judge and a jury, in accordance with the 
provisions of .">7 Viet. r. 7. s. .'12 (O. i. the 
Judge, in place of requiring the jury to ren
der a general verdict, directed them to ans
wer certain questions, and the jury having 
answered all the questions in favour of the 
plaintiff, the Judge entered a verdict for the 
plaintiff. Upon a rule nisi to shew cause 
why this verdict should not be set aside and a 
nonsuit or a verdict entered for defendants 
pursuant to the Law Reform Act. or a new

trial hud between the parties, said verdict 
being contrary to law and evidence, and the 
(hiding virtually for the defendants, the 
court of Queen's bench (41 U. C. K. 4U7) 
made the rule absolute to enter a verdict for 
the defendants. The appellant then upis-aled 
to the court of appeal for Ontario, and the 
court being equally divided, the appeal was 
dismissed (J A. 11. 331) :—Semble, that the 
plaintiff never could have I» < n nonsuited in 
virtue of 37 Viet. <-. 7. s. .'id (O.l, as it is 
only where it can be said that there is not 
any evidence in support of the plaintiff's 
case, that a nonsuit can be entered; and that 
in this case the projier verdict which the 
law required to lie entered upon the answers 
of the jury was one in favour of the plaintiff. 
Moon Connecticut Mutual l ii< Ins. Co. 
of Hurl ford, (5 8. C. It. 034. See 8. 0
App. fas. till.

New Trial as to Some Counts and 
Nonsuit as to Others. | See Xi:w Trial.

Set-off notwithstanding Nonsuit.] —
Semble, that a defendant, though the plain
tiff be nonsuited or have a verdict against 
him on the other issues, may have his set
off found and a verdict entered for it. for he 
has an independent right to judgment for his 
claim, which the plaintiff caim.il defeat by a 
nonsuit. Carsons v. Crnhb, 31 V. C. It. 434.

Sec Judgment. XIII. New Trial.

NOTARY.
[See 40 Viet. c. S. s. 20 (O.l]

Affidavit—Chancery. \ - Affidavits sworn 
before a notary public in the United States, 
and “ certified under his hand and official 
seal.” can In* used on a motion in the court 
of chancery. ^Merchants' Express Co. v. Mor-

rhnItel Mort y aye.| Held, that a 
notary public in Quebec had no power to 
take the affidavit on renewing a chattel mort
gage. Ifeynolds v. \Y itliumson, 25 ( '. I’. 40.

Seal. | An affidavit for use in the 
court, sworn before a notary public in On
tario. should be authenticated by his official 
seal. Ho yd v. Spriyyins. 17 I*. It. 331.

Bill of Exchange Votiee of Dishonour.]
It is no part of a notary's duty to send notice 

from abroad of dishonour of a bill to the 
drawer here. Hieing v. Cameron, (> O. S. 541.

Discipline -Hoard of Notaries—Jurisdie- 
hom | See Tremblay v. Héritier, 21 S. C. It.

Execution of Deed — Explanation.]—It 
is the duty of » notary, when executing a 
deed, to explain to an illiterate grantor the 
legal and equitable obligations imposed by the 
deed and consentient oil its execution. Ayolte 
v. Houeher, Il S. ('. It. 400.

Power of Attorney -Copy—Certificate.] 
—-A certified copy of a power of attorney to 
convey lands. front the deposit of notar
ial records in Lower Canada, under the cor
porate seal of the board of notaries of Mon
treal. is admissible in evidence, it being pre
sumed that such power of attorney, though
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not in itself an official document, came offi- 
, ially into tic* hands of the notary, among 
whose records it was found. Urey v. McMil
lan, r, ('. I\ 400.

Promissory Note—Protest—»Scni.]—The 
notary who protests a note need not use an 
oflii ial seal, or subscribe himself in writing 
a notary oublie : any seal which lie declares 
in til-- protest to lie his official seal is suffi- 
rient, and placing his signature before the 
printed words " notary is an adop
tion of them, Comint rcial Hank of Canada 
v. Itrega, 17 1*. 475.

Protest -Copy Seal. 1—A notarial pro
test from I/ower Canada, certifieil by the 
notary as a true copy from his notarial book, 
is sufficient without any notarial seal, Ross 
v. UcKindsay, l U. v. H. 007.

Services—Charge*—Taxation.] A solici
tor. who is also a notary, and. acting in the 
latter capacity, obtains for a client the allow- 
aiuv of a pension from the United States 
iiuvrnment, is entitled to charge for hie 
sers iii»s such sum as may be agreed upon, 
and is not hound by the statutory regulations 
,iiiii-iing solicitors’ charges, or liable to have 
his charges taxed. The right to tax a soli- 
. ier's lull of charges for conveyancing, in the 
absence of a special agreement, considered. 
I/* train v. I ten jam in. -U A. 11. 550.

Signature — Contract — Statute of
/■'nmd'. I An antenuptial contract, entered 
ini-- in the Province of Quebec, was not 
MUi-si by the parties themselves, but by the 
notaries in their own names, they having full 
authority from the parties to so sign :—Held, 
that this was a sufficient signature within the 
Statute of Frauds to bind the parties. Jailli- 
Ici . t aillilcr, 21 U. It. 557.

S<t IllLLH or EXCHANGE.

NOTICE.

1. t il M HALLY, 4885.

11. 1'a unci'la it Cases, 4880.

1. (iEXERALLT.

Actual Notice—Proof of—Description of 
I and. | W. mortgaged hie land to S.. and 
afterwards sold and conveyed tin* equity of 
rod-ii ption to A. ; hut by mutual mistake the 
hind was so described in the conveyance to 
A. - i.. comprise part only. A. sold and 
conveyed to S. by the same description. The 
l-lai"!i"' afterwards discovered the omission. 
I-I'"-'m'ed \\\ to sell and convey the omitted 
port in to him. and filed a bill against S. 
for a conveyance thereof. It was proved that, 
hef"i'e ih- Nile to the plaintifi". W. had sold 
:-il In- purchased to A. : Held, that this was 
s-iili- lent proof of that actual notice which 
i' rispiisite in liiis class of cases. Wigle v. 
Sctterington, 11) Gr. 512.

Constructive Notice — Purchase for
I - I The doctrine of constructive notice, 
and the defence of purchase for value, ns 

pplicablo to this country, commented upon. 
Henderson v. Uraves, 2 E. A A. 9.
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Knowledge Means of.)—Remarks upon 
the extent to which the possession of means 
of knowledge furnishes evidence of actual 
knowledge. Sireenru v. Port Iturwell Har
bour Co.. 17 C. I*. 574. See Ite /.ondon Elec
tion, Pritchard v. W alker, 24 l’. V. 454.

Notice to Agent. |- As to when notice 
to an attorney or agent is notice to the prin
cipal. See Ihiffill v. Uoodwin, 25 Gr. 451 ; 
Commercial Hank of Canada v. Cooke, 1» Gr. 
524; Cameron v. Hutchison, 10 Gr. 520.

Notice to Solicitor Notice to Client.] 
- - See I frown v. Sweet. 7 A. It. 725; Real 
Estate Investment Co. v. Metropolitan llvild- 
ing Society, 5 O. It. 470.

Proof of Notice. | See I/riffill v. Uood- 
icin, 25 Gr. 4SI; Itoyd v. .l/«ir. 20 <’. I*. 21.

Registry Laws —Priorities- .4 etual Mo
tive.]—To postpone a deed which has ac
quired priority over an earlier conveyance by 
registration, actual notice, sufficient to make 
the conduct of the subsequent purchaser in 
taking and registering bis conveyance fraudu
lent, is indispensable. .V'etr Itrunswick R. IV. 
Co. v. Ktlly, 20 S. ('. It. 541.

II. Earth vlar Cases.

Accountant of Supreme Court of 
Judicature \otire to. f See Cottingham 
v. Cottingham, 11 O. it. 294.

Agreement for — Compliance with.] — 
Where A. agreed to accept as notice actually 
given any which It. should mail, directed to 
A., it is a compliance with such agreement 
that a written notice is actually delivered to 
A., though not put into the post for him. 
Morton v. Benjamin, 8 U. C. It. 594.

--------  Compliance with—Construction of
Agreement Purchase of Railway.]— The 
Quebec Street Railway Company were 
authorized under a by-law passed by the cor
poration of tin* city of Quebec and an agree
ment executed in pursuance thereof to con
struct and operate in certain streets of the 
city a street railway for a period of forty 
years, but it was also provided that at the 
expiration of twenty years (from the 9th 
February, 1805), the corporation might, after 
notice of six months to the said company, to 
he given within the twelve months immediate
ly preceding the expiration of the said twenty 
years, assume the ownership of said railway, 
upon payment of its value, to lie determined 
by arbitration, together with ten per cent, 
additional Held, that the company were 
entitled to a full six months’ notice prior to 
the itth February. 1885, to he given within 
the twelve months' preceding the 9th 
February. 1885. and therefore a notice given 
in November, 1884, to the company that the 
corporation would take possession of the rail
way in six months thereafter, was had. Que
bec Street R. IV. Co. v. City of (Juebee, 15 
8. C. R. 104.

Carriage of Goods —Contract- Notice 
of l.os» or Son-delivery.] — See Steele v. 
lirand Trunk R. IV. Co.. 51 (*. V. 200; (hand 
Trunk R. IV. Co. v. .McMillan, 10 S. C. It. 
545.

5
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Chattel Mortgage \etual X
puri baser of goods for value, thong) » Ih 
net mil nut ice of a mortgage thereon not duly 
filed: Held, entitled under the Chattel 
Mnrtf if e Vet < ' s. ! C. < 15. ns against the
tnurtgagee. Morrair \. //or/... a» V. It.

Companies Act. 18G2 (Imperial)
Notices under.\ See It mind's llanking Co. 
v. Reynolds, 40 V. C. I!. 435.

Company -Meeting of Dinctors.]— See 
il cl.nun v. J'ishen. 28 Ur. 552.

Constitutional Questions .Votier to
Attonn us-tieinml.] - See llatcly v. Mrr 
chants' Despatch i n.. 2 < l. I*. 385: timing v. 
London Mutual Ins. Co.. 11 (). It. 82.

Contract .Votire of Termination -
Lad,ci. | Semble, that when n party to a 
contract tin which time is not of the essencei 
desires to put an end to the contract in conse
quence of the laches of the other party there
to. the proper mode of doing so is to give 
notice that unless completed within a period 
to be fixed, the contract will he considered at 
an end. O’Keefe v. ’Taylor, 2 Ur. 05.

Expulsion of Members of Corpora
tion. | See Cannon \. Toronto Com Ex 
change. 27 Ur. 23. 5 A. It. 208: Marsh v. 
Huron Colli ye, 27 Ur. 005; L’Union ,St. 
Joseph de Montn ul v. Lapicrre, 4 S. V. It. 
104.

Fire Insurance — Vo tier of Further In
surance ■Miitulu Fraud.] In an action on 
a policy of insurance, the defendants alleged 
that an additional insurance had been effected 
in another company without their being noti
fied within a reasonable time, and in a proper 
manner, and without such notice being ac
knowledged by them, there being conditions 
indorsed upon their policy in accordance with 
these objections. It ap|tenred that the notice 
of further insurance stated the amount to be 
larger than it really was. and gave the name 
of the company in which the further insurance 
was effected wrongly : Held, that, inasmuch 
as the defendants were neither prejudiced nor 
misled by the mistake, and there did not ap
pear to be, and was not alleged to be, any 
fraud in so giving the notice, the policy was 
not thereby vitiated. Osttcr v. Provincial Ins. 
Co.. 12 C. T. 133.

\oticr of Further Insurance—In
tention Forfeit un Time.]—In this case It., 
who bad insured on the 2«»th April. 1875. in 
defendant eomismy, on the 1st May effected 
an additional insurance in the Stadncona com
pany, and on the 5th July posted a notice to 
defendants' local agent, informing him of the 
tact which was received by the local agent 
on the Sih. and on the same day forwarded to 
the head office, where it was received on the 
10th : and on the 20th. and after notice of the 
loss, they notified the insured that they dis
sented to the additional insurance and had 
cancelled their policy :—Held, that the notice 
was within the time allowed, and that the 
policy was forfeited. The notice also notified 
defendants of the intention of the insured to 
effect an additional insurance in the Heaver 
and Toronto Mutual Insurance Company, and 
the insured, before the expiration of the four
teen days, and without any further notice to

defendants, effected such insurance: Held, 
that thin also avoided the policy. (Jutere, as to
the effect of a Police ut the intention to effect 
a further insurance. Mct'nu \. Waterloo 
Count g Mutual I in Ins. Co., 20 C. I*. 431.

X of ice of Incumbrance.]—Xotiee of 
an incumbrance posted to the secretary of an 
insurance company, without shewing thin it 
reached him : Held, not a compliance with n 
condition that subsequent mortgages " must 
lie notified to the secretary in writing forth
with." Mil ann v. W aterloo County Mutual 
Fire Ins. Co., 34 V. C. it. 370.

Fraud Xotiee of—Onus—Defence.]—A 
hill setting forth that one of the defendants 
procured a conveyance from the plaintiff by 
fraud, and afterwards mortgaged the property 
to another defendant, is not demurrable for 
want, of a charge that the lutter had notice of 
the fraud at or Ik-fore lie received his mort
gage. It is for defendant in such a case to set 
up the defence of no notice. Kitchen v. Kit
chen, 10 Ur. 232.

Guarantee Employee's Policy—Xotiee of 
claim Excuse fm uni Giving.)—The policy 
sued on, guaranteeing to the extent of $20,000 
the honesty and care of one W. while in the 
plaintiffs' employment as cashier, contained a 
condition that it should lie void on the neglect 
of the plaintiffs to make known to the direc
tors of the society in Canada any act or omis
sion of W. discovered by them, giving a claim 
under it. In declaring on this policy, the 
plaintiffs alleged that while in their employ
ment a sum exceeding $20,000 was intrusted 
to \V„ to be safely kept in the safe at their 
head office, of which $10,000 was lost, owing 
to his negligence in regard to its custody : and 
tin-.y alleged as an excuse for not giving the 
notice, that defendants had ceased to have or 
appoint directors in Canada. Defendants 
pleaded that before the alleged neglect of W., 
they hud ceased to carry on business or have 
directors in Canada, and had appointed one 
It. to act for them, for the purpose of paying 
policies already granted, and receiving all no
tices required, of which the plaintiffs had no
tice. Inn that they gave no notice to It., or to 
the directors of the company in any way:— 
lb-id, on demurrer, that the plea was bad. for 
the defendants had by their own net deprived 
themselves of the benefit of the condition, and 
rendered compliance with it impossible : and 
they could not insist upon notice to It. Royal 
Canadian llank v. European Assurance So
ciety, 20 V. C. It. 579.

-------— Itmt—Notice of Default—Time—
•fury .\onsuit.]—Defendants entered into a 
bond conditioned that one McK. should pay to 
the plaintiffs certain rent in equal monthly 
payments, with a proviso "that the said muni
cipality (the plaintiffs) shall, on default lining 
made by the said McK. in the payment of 
su in amount monthly, give notice thereof to 
the said obligors "leld, that the proviso for 
notice was a condition precedent to the plain
tiffs' right to call upon the defendants ns sure
ties. and that notice of default not having 
been given within a reasonable time, the de
fendants were relieved. The question of rea
sonable notice is one for a jury, but the un
disputed facts leaving no doubt what the deci
sion of a jury should he. the court ordered a 
nonsuit to he entered, t'nrporation of Chat
ham v. MeCrea. 12 C. P. 352.
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Harbour \ •-/(>< of Closin'/—Suffirii »<•;/.] 
II,.|,|. ili.ii defendants, a harbour company. 

' .i ni liorii y. under the circumstances nien-
- ..i . | in iIn' ease, to close the harbour and 
reinow ilw light : that the notice of the elos- 
in.'. In publication as slated in the rejtort.

'iiflieient : and that the plaintiff was not 
.1 tilled to actual personal notice of the fact.
- i- ■, hi i/ v. Port llunnll Harbour Co., lit C.

Illegality Want of Notice of- I'quity.] 
i 'niiris <>f equity cannot, any more than 

'omis of law. on the footing of want of no-
......f |In' illegality, give effect to proceedings

u hieli. mi principles of the common law and 
niiler simules, are utterly void. Gardiner v. 

./««.«, 2 K. & A. 188.

Mortgage Possession by Mortgagee—So
it,, I,,/ Solicitai Authority.]- Where a mort- 
v,,-,. prie, ided that no means should Is- taken 
I,y the mortgagee to obtain possession of the 
hind until lie should have given to the niort- 
pngor one calendar month’s notice in writing 
..fier default made, demanding payment:— 
Held, in ejectment by the mortgagee, that a 
notice signed by the plaintiff’s attorney, who 
was also his attorney in a suit brought upon 
the i <>\«-liant more than a month More this 
;i, fion. was sufficient, without any proof of 
authoritv. Key worth v. Thompson, It» V. C. 
It. 178. *

Forectosur* Detact Pnrehatn 
piti, i\ now /- '/'/■ "/ \<v ni. | In a 

i„r,-closure suit, defendant, after having been 
n r, »|ed for contempt in not answering, etn- 

. | the agent of the solicitor for the plain-
I -i'll, defend the suit : and. after several pro
ceedings by consent, a decree was made direct
ing the money to lie paid on the 25th May 
is n Three days More ihc time appointed 
for pavaient the plaintiff died : and the soliei- 
i, , , ii„g in the cause, subsequently obtained
an i.rd.-r appointing a new day for payment.

afterwards the final order for foreclosure 
1 mi-, at. without having revived the suit, 
a- d without taking any notice of tin* death of 
tin* plaintiff. The representative of the plain
tiff al -awards conveyed to the trustee for the 
creditors of his ancestor, and he sold to a 
third partv. who again sold to the solicitor of 
the plaintiff, through whose agent all the pro
ceedings had lieen taken, but who was himself 
ignorant of the defects existing therein. The 
defendant in the cause having died, his widow 
and devi.see, about twelve years afterwards, 
tiled a bill to redeem, setting forth the above 
facts. The court were equally divided ns to 
whether the right to redeem had been fore
closed. Aria'll v. Wilton, R fir. 470.

Held, on appeal, that this was a proper 
east* in which to withhold redemption, under 
the discretion given to the court, under s. 11 
of the Chancery Act ; that the purchasers 
could not reasonably be held to have construc
tive notice of the defect in the proceedings; 
and the appeal was dismissed with costs, .s'.
* 7 Or. 27o.

Foreclosure — Notice of Defect- 
Purchaser.] — The plaintiff, Is-ing owner of 
land, after having mortgaged it. emigrated to 
Australia, and subsequently remitted money 

hi* agents here to pay off the incumbrance; 
but they applied the money to their own use.
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Subsequently the assignee of the mortgage 
proceeded to fon-close, in which suit an ans
wer was put in on behalf of the plaintiff, but 
without his knowledge or consent, admitting 
the allegations of the bill, and that the full 
amount of principal and interest was due; 
whereupon a final order of foreclosure was. 
in due course, obtained: and the plaintiff in 
that suit conveyed to defendant A. for *1,002, 
the value of the property; and on the same 
day defendants M. and S . as attorneys of tin- 
plaintiff. conveyed the premises to A., who 
was ignorant of any fraud iu the matter. Tin- 
plaintiff having returned to the country, and
ascertained the frauds which had I... . practis
ed upon him. filed a bill against his agents and 
the purchaser A. : Held, that the plaintiff, 
so far as tin* purchaser was concerned, was 
bound by his answer, and was not entitled to 
relief as against him : and that the fact of 
the purchaser having heard before his pur
chase that the plaintiff had remitted money 
to pay the mortgage was not sufficient to 
charge him with notice that the foreclosure 
was wrongful. McLean v. Grant, 20 fir. 70.

Municipal Election Notice of Ifesiyna
tion.]- The notice of a party resigning the 
office of councillor for a village to which he 
had lieen elected, stated that lie resigned his 
"seat” in the council : Held, sufficient ; and 
that the plaintiff was entitled to his costs, al
though the Municipal Act requires notice of 
a resignation of the “ office " to Is- given. 
.N'mif/t v. Petcrscille, 28 fir. ô'.f.t.

Partnership — Purchase of Interest— 
Wrongful .1 /»propriation of Moneys Notice 
to Original Partners.]—Three persons, occu
pying a fiduciary position towards a bank, be
came partners in a firm, agreeing to pay for 
their interest a certain sum of money in liqui
dation tif creditors’ claims. They did pay this 
sum. but out of the moneys of the bank wrong
fully appropriated by them. Subsequently 
the firm was formed into a joint stock com
pany, and the assets of the partnership were 
assigned by the partners to the company. The 
company soon afterwards failed, and a wind
ing tip order was made, the original assets, 
upon which the bank claimed a lien, to a con
siderable extent coming Into the possession of 
the liquidator: Held, that tin- original part
ners were not affected w ith constructive notice 
of tin- means by which the incoming partners 
obtained the money brought in. and that, no 
actual notice to them or to the company being 
shewn, the bank had no lien. In re Herr 
Piano Co., 17 A. It. Il.'l."!.

--------  Notice to Partner to Lea re Firm.]
—See O'Keefe v. Curran, 17 S. C. It. 5!hi.

Possession of Land Adverse Claimant.]
Possession h.v an adverse elaimant is no no

tice of his interest to a party parting with the 
estate. Heck v. Moffatt, 17 fir. I$01.

Promissory Note- Alteration in.] See 
Sim island v. Davidson, 3 O. It. 320.

--------  Stamps — Knowledge — Presump
tion Agent. | Wlu-re the holder of a note 
has reasonable notice of the want of proper 
stamps, he must repel tin- presumption of 
knowledge by reasonable evidence, and no
tice to or knowledge of bis attorney or agent 
must he considered bis. U'afcrou# v. Mont 
gotnery, 30 U. C. It. 1.
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S ta mint Xoticc to igcnt—Actual 
Aiimrln/f/r. \ Nutiii- to tin* attorney or agent 
nf iln- holder <>i a noli- nf ill.- want -if proper 
slumps must I»- considered notice to the 
holder. Ami. s.-mlili-. the knowledge of siu-h 
want of stamps must In- actual knowledge, not 
constructive notice. Watrrnnn v. \lontgom- 
i-r//, 30 r. r It. I See Thin! Xa tit mal Hank 
i,I Chicago \. ('onby, 43 I . t11. fiN.

- Want of Connaît rat ion Xoticc to 
Ihiltli rs. | In answer to a motion by the 
plaintiffs for summary judgment under rule 
7.".!I in an action upon a promissory note made 
Iiy tin* defendant in favour of i Hading com
pany and indor-ed by them to the plaintifls. 
whose manager swore that they were the 
holders thereof in dm- course for value, the 
defendant made an allidavit in which lie stated
that he had never ......iveil any consideration
for the note ; that In- made it for the aceoni- 
modatioii of the company : that In- had heard 
the local manager of the plaintiffs say that 
.he note va- i.ni di*.-minted hy them, hut was 
simply left with them : that he believed the 
local manager was aware wln-ti lie received 
the not.- that it was an accommodation one, 
and was also aware of the arrangement en
tered into ls*tween the company and the de
li inlaiil at llm i an- the note was made : and 
that an account.mi placed hy the plaintiffs in 
cluirge of the books of the company was pre
sent when that arrangement was made, lie 
did not state that the local manager had the 
requisite notice to affect tin- plaintiffs, nor the 
grounds ut his belief that In- had such notice: 
nor did lie stale that the accountant referred 
to had any other notice or knowledge of tlm 
agreement referred to, nor did lie adduce any 
hearsay evidence in support of I lie defence at
teint.led to be set IIP Held, that the defend
ant had not shewn satisfactorily that In- had 
a good defence on the merits, nor disclosed 
such facts as dnuild be deemed sufficient to 
entitle him to defend. Hank of Toronto v. 
A. il to, 17 I*. It'. 1*00.

Purchase of Laud Vo tire of Will De-
ntnniiil hul noI Itciiintcri tl.\ Sis- It• Itarin.

Purchaser for Value l nnignee with 
Notice. | A pm chaser, though he may have 
had notice, i- entitled to tile benefit of the 
position of the party under whom lie claims 
where such a partv was a purchaser for value, 
without notice. /fm/iw v. short in. Hi (Jr. 
1*43.

I'lmigt I’linrilit n,\ In the case 
of a charge upon equitable prop, rty where the 
legal estate is outstanding, till- defence of pur
chase for valuable consideration without no
tice i-, in general, inapplicable, the rule being 
that all such - Imrg. - take rank according to 
prinril v in point of t ime. I ttcinim I.mule r 
to. \. Ill mu I . 1*1 S. r. li. IMS.

i misti in lit. \ otin . | - Alt tin pa-
tented and undeveloped mining property, the 
value of which was purcl.v speculative and
the tin « r in.......... - on wlilt h were unpaid.
was conveyed to the plaintiff, the considera
tion ....... I lolled m the deed being S H H I, a ltd he,
for the expressed, but mu actual, considera
tion of S7Ô0, conveyed I lie property for the 
purpose of selling it f-.r his own benefit to 
otic of ila- defendants, who. after iudditig it 
for a year, conveyed it to his co-defendant, 
who had no actual noth.....f the circumstances,

in consideration of the release of a debt of 
$2T» : Held, that the release of the debt was 
a sufficient consideration for the deed. Held, 
also, that, taking the circumstances and char
acter of the property into account, the last 
grantee, who had made no inquiry, was not, 
by reason of the consideration expressed in 
the dis'ds to and from the plaintiff, put upon 
inquiry so as to affect him with constructive 
notice of the plaintiff's rights. Moure v. 
Aam. 1*4 H I!. .Ml

Ship Towage- Cublic Xoticc—Govern
ment Tl< ijnlntionn Affect of. | I ‘odnration, 
that defendants were owners of a line of tow
boats on the river St. Lawrence and St. Law
rence canals, and that they received n 
schooner of plaintiff's to be towed from La- 
chine to Kingston for reward. X<\. and under
took to use due diligence and despatch in tow
ing said schooner. Hmicli, want of diligence 
and unreasonable delay. \e. I’leas. 1. Non 
assiitnpserutit : 2. that they did use due dili
gence and despatch. Ac. Itefeiulants had en
tered into a contract with the (Jo-,eminent to 
low vessels on the river St. I<awrence. A 
public notice signed by I lie secretary of the 
board of works, and containing regulations for 
towage. &<•„ also signed by defendants, ap
peared in a public newspaper at Kingston, 
tine of the defendants, when examined as a 
witness, proved tin- contract with th • tîo\em
inent. The plaintiff's schooner was taken in 
tow at Lachinc by one of the line, and through 
the tow boat was several times delayed and 
detained before reaching the place of destina
tion : Held, that the contract with the tiov* 
eminent v,as sufficiently proved : that the line 
of the tow-boats having been established ac
cording to the printed notices imported the 
bti'is on which future constructive or Implied 
agreements with individual shipowners were
to be rested ; that the plaintiff's vessel w ith a 
fixed and known destination having ls-en taken 
in tow by a tug of defendants, the inference 
must, be that she was to be towed through to 
her place of destination with due and reason
able diligence, according to the provisions con
tained in the public notice; and that without 
a | ice i a 1 agreement oil the subject she should 
not be dropped or deserted at the pleasure of 
the owner of the tug. Gaskin v. Colvin, 2 C.

Tax Sale Purchaser ft,,- Value Defect— 
Knoirlttlt/i of Solicitor.] One T.. being 
owtn-r of certain land, executed a marriage 
settlement, under wliii It his wife wa- entitled 
to the land for her life. The taxes afterwards 
fell into erreur, and the land was sold by the 
sheriff to pay them. Hy arrangement with 
the purchasers, T.'s widow became entitled to 
their interests in the property; and she hav
ing sold it to the defendant <J., the purchaser 
til sheriff's sale conveyed to (J. In a suit bv 
the assignees of T.'s heirs to set aside this 
•ale, tJ. claimed to be a purchaser for value 
without notice. The same solicitor acted for 
llie vendors and the vendee (»., in the trunsac- 
"'II of tbe ile to and this solicitor knew 

then, and before, that T had been the owner, 
and that he had executed a marriage settle- 
n eiit under which his wife was tenant for 
life, but he did not know or suspect she was 
bound to pay the taxes for which the land 
■a,i- sold, and he did not communicate to <». 
that she was under any such obligation - 
Ib-ld. that t !. was not affected by const motive 
notice of the liability. Monro v. Ituthl, 20
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Temperance Act Notice un dir—Proof 

In an action under s. 42 of 
I. i; |..-ranee Act of 1st 14 (27 X let. v. is i 

, wif.- against a tavern-keei>er for supply- 
.. |,.T I m> I land with liquor after service of 
, :.iii••• in writing signed by lier ” in accord- 

with the statute, there was no evidence 
!.. -hew iliât she in fact signed the notice 
~,r I. hut merely that she signed a notice a 
... .v uf vvhiih was served : -Held, Insufficient. 
>,:■ i,',ii \. W illiam*. 27 < '. I*. H3.

Title Notice of—Kridmoe Concerta-
Wliere a party charged a defendant 

v i|| a.a ice of his title, and evidence was ad- 
(|tj,, ,| ,,f several conversations in which notice 
u .listinctly proved to have been given to 

.•inhint Held, that those conversations
v. i.• admissible in evidence, although not par- 

,i uiarlv mentioned in the hill, us the fact of 
i;ul., v. and not any particular conversation, 
v.tin- point in issue, Itarnhart v. I’attcr-

n. 1 tir. 450.
Notice of /'««(«ion I'urihanc 

fui- I '.'ii- ml limit No tin t’mini. | Pos»*‘s
• n • n.»tici» of the title of the party having
I......."imi without proving notice of such pos-
s.is-1, h by the party charged with notice of

Ii title. \ttonn y-dincrnl v. .\lc\ulty. 11 
« • r. J s I. Allirmeil on rehearing, lb. 581.

A pica of purchase for value without notice, 
an: i Is» set up against the Crown, lb. 281.
Trial I’roof of Will Sot ice of I fin y

A notice under S. V. C. c. .*12. 
- of the intention to use the nrohate of 
It's will, was served ten days before the 

mal day of trial, though not before the com- 
•a day of the assise: hut a similar notice 

'"i- iIn- preceding assize was admitted to have 
I’is'U -mil in time:—Kemble, that the first 

1 d notice was served in time, hut that the 
iff could avail himself of the other no- 

■ e. f..r such a notice for one assize need not 
! i ' |.. a .ed. Ihhnrt v. Ihhnrt. 2ti C. V. 481».

Voter and Revising Officer \ntici 
S.-e sim hi mix \. Italian, 12 O. It. 5(16.

NVny (trii/iii of l>mht.\—Held, that the 
a laid in this case, bavin" notice of an

• atmil travelled way across his land, was nf- 
N-cted also with notice of the origin as well as 
1 • >■ \i>lence of the right. Dixon v. (.'roe.', J

' - AlTKAL. IX. 3— Akiutratio.x axd 
N " villi Nil ASHKHHJMBNT AM» TAXEH— 

1 Mil III. Vi. I. II. 2—ClIOMK IN ACTION t'OM-
i 'm. N il. 2 t in rt of Appeal. II. 4— 

i III i luviHio.x Covkth, XI. B 
I IMIM. VI. 11. 12. 13, II Kvi DUNCE, 
MN‘. 1 I III I.NSCHANCE. II. III. .IrsTICK

1 i ni I*» vi i Master anp Servant, III. 2 
Mi a: i...vi ,k. VIII. 5 <e»- I.M IK.TIM. Titles 

' r. VI K vit way V. I td '. XV. *» t j •
It* i.istuy Lawn, I. 2 - Sessions, II. 7 
I i 'is and Tltt sites Venihui and rut 

• haskb Way, VII. 13, 14.
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I » ■ v 'I s IN WHICH IT 18 N’t:l KNHAKY. 4H1»4. 

II l oRM AND IlEqt 1HITEH, 4!»t»2. 
ill MistELi.ANt.nt H Case*. I!m»7.
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I. Casks in which it is Necessary.

Arbitrator. | Trespass does not lie 
against arbitrators if they had jurisdiction in 
the matter in which they acted. If they tisik 
an erroneous view of the merits, and mistook 
the law, or come in an unsound conclusion 
upon the evidence, when the matter referred 
to them was within their jurisdiction, they 
would he protected as justices would he prn- 
tected who are authorised by si itute to deter
mine differences lietween masters and ser
vants. Kennedy v. Iturne**. V» V. C. It. at 
p. 487.

Held, following Kennedy \. Hurness. 15 V. 
C. It. at p. 4<7. that arbitrators lietween 
- hool trustees and teacher, under'the (Com
mon School Act. acting within their jurisdic
tion. are entitled to protection under C. S. I*, 
t c. 12d, as lH-rsons fulfilling a public duty. 
lluijh'H v. /‘ale, 25 V, C. It. 1)5.

By-law.) .Not.......... action for acts done
under a hv-lavv. Carmichael v. Slater, '.» C. 
I*. 423.

Constable. | The lni|s»rial statute 21 .lac. 
I. c. 12 does not entitle constables to not hi», 
or limit the period within which they may lie 
sued. thick v. Arnott, !» C. P. 118,

To a chief constable In an action for mali
cious arrest. McKay v. Cumminyt, d O. It.

In an action against constable and a justice 
of the peace for having and concealing a colt. 
limn II v. Armour, 7 O. U. 3d3.

To constable in nn action of replevin for 
impounding cattle. Ibhottnon v. II< ary, 8 O. 
It. i>25.

NVliere in an action against a constable for 
false arrest it is found by the jury that the 
defendant acted in the honest belief that lie 
was discharging his duty as a constable, and 
was not actuated by any improper motive, he 
is entitled to notice of action, and su<h no- 
tin» must state not only the time of the com
mission of the net complained of, hut that it 
was done maliciously. Scott v. lt> burn. 25 
O. It. 4.50.

The object of the “Act to protect Justices of 
the Pence nnd others from Vexatious Actions,” 
It. S. i » lxs7 c. 73. is for the protection of 
those fulfilling a public duty, even though in the 
|M»rformancc thereof they may act irregular
ly or erroneously, and notice of action in such 
case must allege that the nets were done mali
ciously and without reasonable and probable 
cause; hut where a |H»rsotl entitled to the 
benefit of the Act voluntarily does something 
not imposed on him in tin» discharge of any 
public duty, such notice is not required. 
I\>lly v. liai ton. In II y v. I rein bald, 2' • 1 >. 
It. i'A'N. AlliniMsl in appeal, 22 A. It. 522.

.[mat without Warrant. | NVIu-re 
lia» defendant, a constable, had hail no notice 
of action, it was left to the jury to any whe
ther a constable who had arrested a man with
out a warrant aided under a fair and reason
able supposition that lie was performing a
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publie duly : II* Id. n pro|s*r direction, nml a 
wi'ilii t fur ih.imlill" was -u.Mnincd. Cat In II

//mW.,,,. 7 I IV -77.

A wiirnmt to an • i the plaintiff was direct- 
i d in mu- S. and all other |s*uee officers of tin* 
i i>iint '. I ll" defendant xva- sworn in as a 
n|M*rial constable to assist S.. and In* xxent 
nImi". Ii.ii Itax inu- 11." xvaminl with him, and 
mail" lin- a ri'"si. On art ion brought tin* jury 
found iImi lln* il' i' ndani li"li"wd In* was ant
ing in lln* "Xi'vution of hi< duly: livid, that 
uiulvr II X r. Nil. . . r. I I," was entitled lu 
notice. .'«>/< x. I hi (In. 11 I . C*. 1!. ill*.

/undid Won a ni. | A eolislnht" ox- 
<*i uiing a xx arrant in good faith oiitsidv of tin* 
territorial jurisdiction of the magistrate issu
ing ih" same, without procuring 11n- indorse- 
iin'i'l of a magistrate of lln* county xx here lln* 
an-'-si is ntade. i< entitl"d to notice of action 
and lo ill,, proi"' tion of It. S. O. |ss7 <*. 7.'l. 

I hln ii li \. Ilinn/ilm ,/. 11» O. It. fJ7.

County Crown Attorney. | The defend- 
:1111. being i ouni x I'roxvn ai'onu x and clerk 
of iln* peace, received certain promissory notes 
hi'longing lo ih" plaintiffs xxilh tin* deposi
tions from a magistrate on the comm it till of 
certain persons for obtaining such notes hy 
false pretences. At lln* trial before lln* county
Judge ih" pris.... ira u.T" acquitted, th<- Judge
saying that the’ prosecutors’ remedy, if any, 
xx an in chancery. The defendant refused to 
give the notes up to tlie plaintiffs on demand, 
saying that he xxould return them to tin* com- 
i itting magistrate, and the plaintiffs tliere- 
111 •• -a I nought trover and detinue. The trial 
.liidg" having found that tin* defendant acted 
holm lide in Mi' li refusal : lleld. that lie xviis 
• mi '"d to notice of action under 1 S. I’. (’. 
c. 1-tI : that lie xx as an officer fulfilling a pub
lic duty within that statute ; and that the re
fusal. though erroneous, xx as an act done hy 
him in the supposed discharge of smli duty. 
\lrlhiuffnll v. Pctcrsnn, III I t |{. fffi.

Division Court Bailiff I'm ssirr 
l.i '/. | A bailiff of a division court xvas held 
mu entitled to notice, under l."> X 11 Viet. <*. 
fill. s. p 17, of an action to recover tin* exi’ess 
of moiii'x levied under an ex<*cution. Hah \*. 
Co,,/. (1 IV 544

Pu cut inn.}—The defendant C.. a 
division court bailiff, xvas employed hy the 
plaintiff to sell certain goods under a chattel 
mortgage given to the plaintiff hy one I,. 
'Plie defendant t adx ertised and took posses
sion of ihem. and afterxvards executions came 
into his hands against I... under which the 
attorney for the execution creditors told him 
to seize these goods. The plaintiff claimed 
them, and obtained judgment in his favour 
upon an interpleader issue. The defendant C. 
refused on demand to give up the goods to the 
plaint iff until he should consult 1 In* attorney, 
who told him t■ » use his own judgment. The 
plaintiff having brought trespass and trover :

I h id that V. xvas liable : that he xvas not 
entitled to a demand of perusal and copy of 
the xvarrants under xvldcli lie acted, for lin
net ion xvas not brought hy reason of any de
fect in the prow-s : and that lie* jury xvas 
xx,nminted in finding, as they did. that lie 
did not believe that lie xvas discharging his 
duty as bailiff in refusing to gixe up tin* goods 
after tin* decision of the interpleader, xvhbh

finding disentitled him to notice of action. 
Slnrarl v. Cot can, •!<> 1*C. It. 340.

Execution Form of Notice.] - - 
C. S. I i ’. . . TJO, ». in. requiring notice 
<>f action, does not apply to tin* case of a di
vision court bailiff acting under an exvnition 
xx hi, li is s|N*cialiy provided for hy c. Ill, s. 
103: and a notice thereof to such bailiff nut 
Inning indorsed upon it tin* place of abode of 
ili" plaintiff, as required hy the former, but 
not by the latter Act, was held sufficient, 
.s/,/»/,, „.s v. Shiiih Inn, lu V. C. It. 3Ti.’l Ap
proved and followed in \h\lnrtin x. IIml 
hurt, 2 A. It. 1415.

/ H > Ution f - ditoi | Wani of no
tice to a bailiff of a division court, acting un
der 4 X •*> Viet. ". 3. must lie pleaded specially, 
I tut while a bailiff, seizing good- under an 
execution, is entitled to notice, tile plaintiff 
in iln* execution is not, as lie is not a " tie mon 
acting in the execution of tin* act." Tinian v. 
sinhhi. | f. C. It. 347 : l-'uickc v. Robvrtuon,

Indemnity The statement of a
bailiff, that "lie believed the cattle to lie the 
plaintiff’s." hut that In* was indemnified and 
had to sdl when lie seized them in execution 
against the person in possession, does not 
make a noth*,* unnecessary. Sander»an v. 
('at cm a n, 4 V. C. It. Hit.

A division court bailiff is entitled, under 
C. S V. I ’. ". III. s. II13. to notice of action 
for seizure and sale of goods under execution, 
although lie is indemnified and directed to sell 
hy the execution creditor. I.amili \ . ('ah man, 
20 \ <’. It. 3157.

Sir also McCann v. Itnlnnan, 1’J (’. IV 
4150.

/V»■odiiiff. | The bailiff of a division 
court, acting in fin* discharge of hi- duty as 
such, is entitled to notice; and that objection 
is open to him under the plea of not guilty 
by statute. Ihih x. Coo/, 4 t ’. IV iHU.

A bailiff is entitled to notice of an action 
upon the statutory covenant, for execution, 
seizure, and sacrifice of plaintiff’s goods. Such 
action must Is* brought within six months; 
and iln* defence may Is* raised under iln* gen
eral issue hy statute. Pea mon v. lluthm. 1Ô 
l\ IV 7U.

Sin ia 1.1 Qmera : Are the -ur>- 
ties of a division court bailiff, in a joint ac
tion against principal and sureties, entitled 
to notice of action to themselves? •_*. ('an 
tiny plead the want of notice to the bailiff 
in their own protection ? 3. Can they, in an 
action against themselves, take advantage of 
tin* xva tit of notice to tho bailiff, or of any 
other defence that xvould have been open to 
the latter? Held, in this case, as tin* re
covery must In* against all or none, that the 
discharge of the principal involved that of the 
sureties. Pnirnun v. UuUan, lô C. 1'. 7'J.

l iiHcalrd ll'f/nuM/.]—Bailiffs of a 
division court are entitled to notice of action 
for seizing goods, although acting under a 
warrant without seal. Andcman v. (Iran, 17 
V C. It. ÎH5.

See llann» v. ,lohn»tnn, 3 O. It. 100- Par- 
dir v. (i\n»g, HO. H. 275.



4897 NOTICE OF ACTION. 4898

Division Court Clerk. | Art ion against
, ,i,v i-...n . ..art clerk for money received un- 

:l judgment Held, following Unie v. 
i,..,! «t f* I*. Ml. defendant not entitled to 

I,,,. \lcUi*h v. Howard, :i A. H. 1W8.

Execution Creditor. I Held, tlint n
; iii • it i.i a division court suit who. on an 

,i j;ii11»i ilie go..d> of A., indemnified
t|„. bailiff for seizing aud selling tlie goo<ls 
,,j' I', , was not entitled to notice, or to tlie 
|,roioction a< to venue. /lottery v. Whaley,
. «" 1*. l«i.

Fishery Inspector it Viet. e. I'dl.] See 
l ci, i i in) \ sit ml mu ii, S. < '. it. -•••».

Government Railway Act. | See Kcur- 
m j, f»,iA#x is S. C. It. US.

Justice of the Peace.) In an action for 
roiigful arrest, though the conviction mode 

ili.' defendant is void, lie is untitled to no- 
11, ,• of action if he was acting in his ollivinl 

il i ii.v as a magistrate, and had jurisdiction 
over the plaintiff in the subject-matter. 
Ilaavkr v. Adamton, 14 C. I*. 1101.

\ etiuy without I nforination.] The 
.1 n-.'ie having acted in direet contraven

tion of the statute, in Issuing a warrant with- 
o it the pro|H>r information, or even an oral
• !. irge against the plaintiff, and there lieing 

o • id'me of hona tides on his part, tlie
art held that lie was not entitled to notice. 

I i h l v. / 'f kjukou, 13 ( 1*. 384.

i elnni without ./uritdiclion. 1 —A 
agi'trate is entitled to notice, though he lias 

■ tis| without jurisdiction. Where it was clear 
■ ! at defendant had acted as a justice, and 
there was no evidence of malice except the 
want of jurisdiction: Held, not necessary, to 
entitle him to notice, to leave it to tlie jury to 
ray whether lie acted in good faith. IIrott
v Huber, 18 U. C. It. 283.

A magistrate having entertained a case un- 
• Ml e Master and Servant Act. S. I t '. 

7T., as amended h.v 20 Viet. c. 33, and con- 
•ted the plaintiff, notwithstanding that more 
an a month laid elapsed since the termina- 

tion of the engagement, and although he was 
'"Id that h" had no jurisdiction, and was 
‘■hewn a professional opinion to that effect and 
referred to the statute :—Held, that the jury 
were warranted in tinding that lie did not 
1 • A tide Isdieve that lie was acting in the
• i iit ion of his duty in a matter within his 
jurisdiction ; and that he was therefore not

'H led to notice. ('uinniint v. Moore. .'17 V.
<. it. m.

In this case the magistrate having, in tlie 
1 1 ■ t belief that la* was acting in the exe- 

dioti of his duty ns such, issued the warrant 
f ei.mmitment after imyment of the cost* nd- 
idg'd. was. though acting without jurisdie- 

• ' titled to notice of action, and no notice 
- heen given, the action failed. Sin 

'•a v IIrown, 17 A. It. 173. Approved and 
I n \l c(iu incun v. I la foe, 27 <>. It. 117. 

23 A It. 704.

Illegal ll flrrun/.l —Semble, that the 
i n g Istra te Issuing a a a pranl with

' ilie limits of the county for which he acts, 
not necessarily disentitle him to notice. 

/ « I v. l'i iguêon. IT* C. V 384.

----------Judgnn lit bo default.] In trespass
against a magistrate for false imprisonment 
and seizing and selling goods and chattels, 
where lie suffers judgment by default, it is 
unnecessary for the plaintiff to prove that he 
gave notice of action <>r coinmeeictsl his suit 
within six months. 1/ il In r. Conger. 4 tt. S.

... -— Jury’» I 'inding nn to Hona Fide*.]
If it be doubtful whether defendant was act 
ing in the execution of his duty, it should be 
left to the jury to sav whether they believed 
he was acting n< a magistrate or not : and if 
they find in his favour on that point notice 
must be proved. Cantwell v. Huffman, 1 I . 
C. It. 381.

Where the plaintiff's evidence shews that 
the defendant sued in trespass was acting 
bonft tide as a justice of the peace, and 
the jury so find, the plaintiff must prove no
tice of notion; and this though defendant has 
pleaded only the general issue, without add
ing "by statute." in the margin. Marth v. 
lloulIon, 4 V. C. It. 334.

Held, that in this case the evidence fully 
warranted a finding that defendants were not 
acting or intending to act as magistrates or 
peace officers, blit as interested parties; and 
that this was a question properly left to the 
jurv to determine. Cutiek v. Menue, 111. 
V. U. 50U.

Where a magistrate acts clearly in excess of 
or without jurisdiction, he is nevertheless en
titled to notice, unless the bona flues of hi' 
conduct lie disproved : but the plaintiff tuny 
require that question to lie left to the jury, 
and if they find that lie did not honestly be- 
licie lie was acting ns a magistrate, lie luvt 
no claim to notice. Actif v. McMillan. 2.» I . 
C. It. 483.

Held, that in an action against a justice 
when- no notice was given, the plaintiff was 
entitled to have submitted to the jury tlie 
question whether defendant acted bonft tide, 
with all honest lielief in his right so to act. 
so as to entitle him to a notice of action un
der K S O. 1S77 c. 73. A ci// v. McMillan, 
2."| V. V. It. 483, followed. Alim v. Me- 
(Juanie, 44 V. C. It tB.

----------Xot Returning Conviction.]—In nn
action against a Justice of the peace for not 
returning a conviction the defendant is not 
entitled to notice, tirant i/. /. v. MeFadilm, 
11 C. I*. 122. See also Kannty q. t. v. Joint. 
21 V. C. It. 370.

---------- Finally.]—In nn action for a pen-
alty for acting ns a justice of the peace with
out qualification, Ac., defendant is not e*n- 
t it led to notice. Cralili q. t. v. I.ongworth, 4 

1*. 283. S*e also Itanncy q. t. V. Jonen. 21 
V. C. It. 370.

License Commissioner*.|—A notice of 
action is necessary in an action for damages 
against n board of license commissioners act
ing under It. S. < i. 1887 c. 104. Luton v. 
Lia nte Committioncrt of llufferin, 10 11. It.
U7.

Mayor. ) The defendant was sued us 
mayor of a town for refusing to sign an or
der to enable tlie plaintiff to obtain a saloon
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license: Held. Hint, ns it must he presumed 
that the defendant, in refusing to sign Hu* 
tinier. iiiti‘iiil«'<| to ml in tin* discharge of his 
ollii inI «luty. lu* whs eut it |i*i| to notice. Mor
an v. /'il/mi it, 11* (". I', rvjs.

Miinioiiml Corporation. | Municipal 
corporation* un* not within < S. I . < <-.
1-tl, mill tlii*ri*fon* nn* not **ntitl«*«l to noth-e 
of u«*tion. Ilodyimi v. I nihil Counties of 
Huron ami Itruee, 3 K. & A. Hi!».

Tin* courts of </in-i'ii"s In-in h mill 10111111011 
plea* liml previously iliiïi*ml ns to tin* right 
of municipal ror|ionitions to noth*» of notion : 
tin* tjiieen's hi-iu h holding Mint tht*y wi*n* not.
I In* common plea* 1 Imt thi-.v were. entith*d 
I*» iioliri*. Sis- in tin» Im-iicIi : !h men v. 
Iona of Sarnia. Il I. < I!. 215 : Snook

Ton n of Itraiitford. l.'i l . tIt. I52 1 ; 
May ru III v. Town ill iy of II roil,, ill. ti'J'.i; 
Tiiiluc v. Tmrnulli/i of Clunauacousy, 25 V.

It. f,|. Si*i* in tin* pliNis : v. Ton n of
T< h rlninniyh, 5 < '. |*. I ll ; /«*• i</ \. Town of
II am il Ion. ih. lit ill ; linn lay v. Tme 11 sin y of 
Jhirlii yton. 1I1. I : Allen v. Til y of 'Toronto. 
i> t . I*. • !•'! I. St-i- also I‘10um \. till nny. hi 
(J. I*. 5»itl; linn old \. County of Sinn 01. 10
c\ i’. i;i.

A inutiiripal forporntion is not t*utitl«*«l to 
notice of art Ion iim|t-r tin- \ct to proti**t 
jiiisii<s*s of tin- pi-.us- and others from n-x- 
nlioiiB ai tions. It. S. t ». lss7 r. 73. I lodgins 
v. t'oiiniii-s of Huron and llruvi*. .'I K. X ,\. 
hi!», followi-d. 1 lel'ence of want of «m-h nnthc 
sinn k out upon snuinmry nppliration. Mc
Carthy v. Townshiy of I ■ xprn. Hi 1‘. It. I Hi.

Ity 25 Virt. *. 10. s, s| 1 \.|l. 1. and ntiieml- 
ing Arts, rrlalitig to highways, tin; 
privileges and immunities formerly vested in 
commissioners of roads are doi-lnred to In- 
vested in tin* roil noil of tin* town of Portland. 
I'.v another Art tin art ion t-ould he ht'oilght 
against a commissioner of roads unless not in* 
thereof was given. The town of Portland 
afterwards hrt-aine part of the elty of St. 
John, and an art ion was brought for injuries 
mused hy a hroken plank in a sidewalk in 
what was formerly the town of Portland : 
Held, that Hot in* was not nerrssnry ; tin* lia
bility did not depend on s. SJ of 25 
Vi't. r. Hi. Imt on the statutory duty 
of the council to keep the streets in repair; 
the only “ privilege or immunity ” to the rom- 
niissiom-r was exemption from |n*rformanee of 
statute la hour. City of St. John v. Christie,
it > ' 1; 1

lln nch nf Contract.] Action 
against ,1 municipal eorporatiiMi for not pro
viding a proper supply of pure water for tin* 
plaint ills' eli-Mitor according to agreement, 
and for negligently and knowingly allowing 
the water supplied hy them to heroine im
pregnated with sand, which greatly damaged 
the elevator : Held, that tie- art ion was one 
for hreach of contract, and therefore tin* 
statutory defences and the defence of want of 
notice of action. \<.. under ~t tîntes giving 
the same prohs-tiou as tint given io justices 
of the peace in the exis-ut ion of iheir duties, 
were ilia pplicahle. Scottish Ontario and 
Maniti 'a l.and <’ ■. \. Cita of Toronto, 21 
A. It. 21 »S.

\ 1 ni n pair of Hiylnrny—Xotiec of 
Acriihii/.l See WAV.

Municipal Councillor!. | Notice to 
municipal councillors, in notion for defrauding 
the corporation : Held, not necessary. I'mcn 
of Chatham v. Houston, 27 V. <’. It. 550.

Tail,master.|- Two of the defend
ants. mendiera of a township council, were 
appointed hy resolution of the council a com
mit tee to rebuild a culvert, and they |M*r- 
sotinlly sii|H*rintendei| the work, and were paid 
for doing it. hut there was no hy-law author
izing their ap|H>intnient or payment. The 
other defendants wen* employed hy them and 
did the work. The plaintiff met with an ac
cident on the highway near the culvert owing, 
as she alleged, to the negligence of the de
fendants in obstructing the road with their 
building materials, and brought this action 
for damages for her injuries : Held, that the 
defendants wa re not fiillilling a public duty, 
and were not entitled to notice of action un
der It. S. <» 1^7 c. 7:1 Held, also, that the 
statute is applicable only to officers and per- 
si«ns fulfilling a public duty for anything done 
by them in the performance of it. when It 
may be properly averred that the act was 
done maliciously and without reasonable and 
probable cause, and therefore not to actions 
for negligence in the doing of the act. Held, 
lastly, that one of the defendants who was 
pit!Imiaster for the heat in which tin* culvert 
was situated, did not come within tin- pro
tection of the statute as puthtnastcr. because 
In* was not employed as such in doing this 
work, hut as a day labourer. McDonald v. 
Dickinson. 25 t ». It. 15. Allirmed in npiienl. 
21 A It. 1X5.

Noii-fensnnce. I -Notice is unnecessary 
where the action is for an omission, not an 
act done. Ilan iso 11 v. Iln ya. ."Ml I'. It. 
"21 II ai rold \. Col lim ation of Simcoc. HS C.
IV 43.

Official Assignee. I An official assignee 
in insolvency sued for trespass in taking and 
-ellii-g goods, j* not entitled to notice, \rclii-
hald v. Haitian, 3ft V It. 3ft.

Owner Arresting Thief. | A tierson ar
resting another while engaged in the act of 
stealing his tiroperty is entitled to notice un
der f ,V 5 Vi a. c 25. < f,7. \h Donald v. 
Cameron. 2 V. <\ It. Iftii.

Pnthninster. I The defendant being patli- 
master. and assuming to act as such, moved 
the plaintiff's fences, the effect of which was 
to take oil' land .from the plaintiff's lot and 
add it to the defendant's. No notice having 
been given, it was left to the jury i-- say 
whether defendant acted Iwmfl tide in the exe
cution of his duty, and they having found that 
he did. the court refused to disturb tin* ver
dict. II ell hr el I v. 'Taylor, Hi V. I '. IJ. 27'.».

A pathninsicr is "an officer or person ful
filling a public duty” within the meaning of 
I!. S 1» 1>s7 c. 73. s. 1. and for anything 
dune hv him in tin* performance of such pub
lic duly In- is entitled to the protection of the 
Mini-- bvi where, professing to act as a pub

lic officer, In* seeks to promote his private in
terest lu -Iinn- ad. he disentitles himself to 
the protection of the statute, and may he pro
ceeded against for such act as if were a 
private individual, stalker y. To * ash in of 
Du 11 will,. 15 I». It. 312.
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p,THOU DUrharetim Public Duty.)
,-,ir in:i|ic|oitfi|x su ini: <mt mi attachment 

•i n division court: Hold, flint defendant 
„ m n-it entitled tn notin', for tin; statute was 
j:ij, i,,|i'd t" protect iirrwitis aiding undvr it 

d .• barge of son n» duty, not for t heir 
,, n t» in-lit Hall v. Ai mu fi. 11 V. C. H.

Poet Office Inevector. I A po-t office in- 
.r i> uni entitled to notice of mi action 

, revuu-r damages for defa nut lory stale-
<|e b> hint. Judgment in 91 1 ► H

;,js jiifirii t-tI. IIam* v. liurahaia. 55 A. II.

Pound-keeper. | A pound keeper. :u t 
in- such, is entitled to notice of action un- 
,1., i s. I . c. lilti. and it must In- averred 
in 11,.- di-clarutiitfi that in discharging Ids duty 
li,. iu-tetl maliciously and without reasonable 
til U se. I tail* V. U i//ill HI#, lit C. 1‘. «h 15.

I te fendant was in charge of the pound of 
the i it> of Toronto as pound-keeper, having 
so nctetl for seven or eight years, lie had 
Ih-.-u appointed hy the city commissioner at a 
yearly -alary, which had liecn paid until ;. 
short time In-fore the act sued for (tlu* im
pounding of the plaintiff's pigs», when some 
ipie-tinn was raised as to the legality of Ids 
. pointue• t. It appean'd that after tin- seiz 
are In- had offered to release the pigs on pay
ment of the pound charges only : and. accord 

i „• in one witness, lie had said lie was not 
piumd kis-per. lie had not I wen up|>oiiitei| hy 
|.\ law. lior given the requisite homl. Tli«‘ 
Judge of tin* county court. trying tin* case

...... ! a jury, found that the defendant was
■ !"g as pound keeper ill good faith, and lw- 

liexcd. un reastinnhle grounds, that he was 
Mit h pound kee|H*r. Held, that the finding 
wa- fully justified, and that the defendant was

• ' .! |! N il to not I....... f a> I loll. /»' wieoM
. t unninyham, 55 V. »It. 5*5.

Registrar of Deeds Art ion P. K< • onr
/'"■I Sii- Count y nf limit v. Mr!,ay, 11 
A. It. 477.

I ! si maire f'Ycs. | A registrar is en- 
t it led to notice of an action brought against 
him to rci-over hack fees charged hy him in 
. . -, o| |hose allowed IIV the statute 51 Vic.
i- 1ÎU (U. i Ha a a v. Mi-Lay, 4tt V. C. It. *7.

.\ igliyeuit. | Notice <if action to 
leL-i-irar for negligent omission in certificate :

Ibid, unnecessarx. Ilarriaun v. Itnya, 20 
It. It. 554.

lii-fuaal tn (Sin- Statement.] Held, 
th at a registrar was not entitled to notice of 
an action against him for neglecting and re
fusing to furnish a statement in detail of fees 
■ hargeil hy him. as required by 58 Viet. e. 17. 
s. 7 id. I. and ehtiming a mandamus : such 
i ••glee t mal refusal being an act of omission. 
It OIM V Ml Lay, 4«t V. C. It. 85.

II nnigfnlly Iti giah ring Ihn-u 
mi "t*. | See Ontario Induatrial Loan amt 
li itim nt t o. v. I.imlai y, 5 (). It. Ml.

Replevin.| Notice of action is not neros- 
-arv in replevin. I'olnir v. Minton. l»t V. C. 
It 155: A ai ni-ily v. Ilnll. 7 ('. I». 51S; Anph- 

n ih \ thulium. 7 t ", 1*. 171 : Levtia v. Tente, 
52 IT H. 10M.

Returning Officer. | A n-turning officer 
is not entitled to notice in an action for pen
alties under the Ontario Flection Act, It. S. 
O. I>77 V. lti. W allon v. Apjohn, 5 O. U. U5.

Revenue Officer Italifieatinn.]- Where 
the seizure was hy » person not then author 
izeil, hut whose net was subsequently adopted 
and -auctioned hy the collector, lie was held 
entitled to notice under the Customs A<-ts. 
W ail-north v. Murphy. 5 V. C. It. 150.

A person who, acting as a revenue officer, 
•r conceiving that Im has authority so to net, 
seizes goods, is entitled to notice without the 
necessity of proving his commission or ap
pointment- W'adairurth v. Murphy, 5 V.
B. 190.

School Trustee. | Held, in deference to 
former decisions, that a school trustee sued 
for any act done in his corporate capacity, 
is entitled to notice, and this notwithstand
ing that lie may have signed u warrant 
individually instead of in his corporate capa
city : if la* was acting in the discharge of his 
dutv as trustee. Spry v. Mumby, 11 ('. 1*. 
285.

Sheriff. |—A sheriff is not entitled to no
tice of an action against him arising out of 
his execution of a li. fa. in a private suit. 
J/cll hirti r v. Corbi tt, 4 C. 1’. 505.

Surveyor of Streets. | Notice of action 
to surveyor of streets, under 54 <leo. 11. c. 
44: Held, not necessary. Mct'arlum v. .I/e- 
llouyall, 5 (t. S. 75.

The Collector. I A collector of school 
taxes, who committed a trespass while acting 
under a warrant issued by the trustee's au
thority. was held entitled to notice of action. 
Spiy \. Mumby, 11 C. 1\ 5X5.

Tax collector sued for damages in resiwet 
of aits done In him in execution of his duty 
i- entitled to the lieiietit of It. S. II. 1**7 c. 
75. Iluu ard II • ninyton, 50 A. It. 175.

II. Form ami ItMjt initkn.

Attorney's Nnme anil Residence. | —
The name and place of resjdemv of the piain- 
tiff's attorney were not indorsed on the notice, 
hut added inside at tin- foot of it: Held, 
sufficient : and that, at all events, such 
objection, not having lieen taken at lia- trial, 
could not In- made in bane. Ilroa* v. Ilulnr, 
15 l . V. It. «55.

Attorney's Name Hlainti/f'* Vfflmr.|
I h-fciidant was sued as mayor of a town for 
tvfusing to sign an order to enable plaintiff to 
obtain a saloon license. The notice of action 
was signed hy plaintiff, with the name of plain
tiff's attorney indorsed thereon : Held, that 
the notice was insufficient, not being indorsed 
with tlie name and place of hImmIc of the plain
tiff and of Ids nttornex or agent who served it. 
Moran v. Hulun r, 15 I'. I*. 55*.

The indorsement on the notice of action 
was that it was " gixnn hy V. M., of <jins»n 
stns-t. in the city of ltrantford, in the county 
of liront, solicitor for tin- within named James 
Jones." Within was the notice namely. " I 
do hereby ns solicitor for and on behalf of
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Jami-s .loin-s. of tin* \ ilium* of Jarvis, in the 
county of I laldiimind. farmer,” An-.: Ili'lil, 
tluit llio Holin' tnki'ii in connection with tin* 
Intcrprctalion Act, ."•! Vi'-l. «•. 1. s. 211 I . 
was sufficient. Mornn I’alimT. 13 I*.

,ri28, not followed n< decided prior to sni«l 
Ad: lull i|iiii'ii‘. xvhetlicr nny notii'i* of notion 
was ins i'ssjirv. ./onen x. timer, 17 < ►. It. tIMl.

Attorney** Residence. | li must declare 
tin* place of ii'siij.'iii'i* of tin* niioriip.v. Tin* 
subscription. therefore, of tin* ntlornoy m tin* 
hoi loin of l In* nolii'p. " A. It.. attorney for 
tin* sniil < '. I Sinii'oi*. Tnllio' District.'* xxa- 
In-Ill insufficient. liâtes v. Walsh. «î V. <li. 
«IS.

Ili'lil, tluil in tin- iioiin- sol out in lhi< ease, 
tin- i'i‘>i'h'iii'i- of iilnintiff's attorney was suffi
ciently stated. fii//i «yfi< \. II right. I l V.

('mu 1.1 A notin' of m-tion glvi-n to 
a justice of lin- |M-nn- ns follows: “To 
.11>1111 «i. llowi'.', of ilii- city of Toronto, 
Ksqtiirc, I. Annh* Armstrong, of tin* 
«•tty of Toronto, in tin- Province of Cnn- 
iiilii. spinster. residing with my fntlier, 
.Inmes Armstrong, at No. 148 Duchess stm t, 
in ill.- s.n-l i i:\ of Toroiilo."* &«•.. signed by 
tin- plaintiff. niul imlorsvil I*. Armstrong
v. Itowi's Notice of Annie Armstrong lo 
.lohn li. Ilowes. The within tunned Annie 
Armstrong resides nl No. 1 IS lHic-ln*ss strn-i, 
in tin- cily of Toronto. I’nnn-riui & M- 
Midiiu'l for the plaintiff :" Held, insuffi
cient. not having tin- plan* of ulmde, nr busi
ness, of the attorney indorsed, nor the court 
in which the action uns lo lie brought stilted. 
\rmttrong v. limns, 1'J l". I*. r*il'.t.

Conversion. | Ib id, that the following 
Hotiii- of action, “ And also for that you, 
on." An-., "al." A'., "did enttse I he horse 
upon which tin- said .1. I . was then riding 
to be seized, taken, and led away, and tin- 
said ,1. V. lo lie obliged to dismount, and give 
iiii the said horse, and converted and disposed 
of the slid horse lo your own use. and also, 
for that you paused tin- -addle and bridle and 
halter t hen on I In- said Imrse to lie seized, 
taken and carried away, and to be converted 
and disposed of lo your own use, and other 
wrongs to tin- said J. I*, then and there did." 
&e.. was sufficient to i-naldi* the plaintiff to 
recover the value of the horse as being bis 
property. I'w«t v. McFarland, fi V. <'. It. 
HU.

Court. I A notice in a division court bailiff 
under < '. S. I". c. IP, Hid, stated thin Lite 
writ would Is* sued out of the county court of 
Itrani. but it was issued from the county court 
of Wentworth: Held, notice insufficient. 
lluck v. Hunter, 20 U. C. It. 43»!.

A notice that tin* suit will be brought in 
tin- court of tjuevn's bench or common pleas 
is insufficient ; the particular court intended 
must be spc. died. Where this objection bad 
not been taken at the first trial, and a new 
trial was granted on other grounds: Held, 
lint tin- defendant could urge il at the second 
trial. Itruss \. Huber, is V. i\ |{. 'JS2 ; 
A ( i ill v. Tuirnnliifi o/ llnss, 22 V. 1*. 187.

Amendment.] — The particular 
court in which the action is to be brought 
must be stated, and the failure to state it is

siii'li a defect as could not be amended under 
tin* Administration of Justice Act. 1872. Me- 
Crum v. t'ofrf. «; p. It. If,4. 10 C. !.. J. 10B.

Defective Sidewalk. | A notice of 
action against a municipal corporation upon a 
claim arising out of a defective sidewalk 
is sufficient if ii stales tin- cans,* of the acci
dent together with tin- name of the street and 
the particular aide of the street and reason
able information as to locality so as lo enable 
the corporation to investigate. It is not 
necessary to mention tlie exact locality. Me- 
(juillun \. To ten of SI. Marlin. 31 U. It. 401.

Description of Accident. | — In an
action against a municipal corporation for 
injuries caused by the defective stale of a side
walk tin- following letter from plaintiff's soli- 
ciior was veiled on as a sufficient notice of 
action " As it is Mr. I'bristle’s intention to 
• him damages from you for such injuries. 1 
giu- you this notice that a prompt inquiry 
into ilie circumstance- max lie made and such 
damages paid as Mr. Christie is entitled to:”

Held, i liai t in* leth-r of the solicitor was 
not » sufficient notice of action under the 
sialiib-. If notice of action was necessary 
tin- want of it could not la- relied on as a 
defence without being pleaded, t'iig of St. 
John x. t'hrintic. 21 S. ('. II. 1.

Description of Defendant. | No par
ticular addition or description of the magis
trale need In- given in the notice. Jlaacke v. 
Adamson. Il C. I'. 201.

Division Court Clerk. | Semble, that 
notice io a division court clerk i< sufficient if 
ii complies with c S V. < . c. 10. ss. 103. 
101. though it limy not contain all that is re
quired by c. 120. for the la iter Act does not 
overrule the former, but they establish rules 
for distinct cases. Mcl'hattcr v. Leslie, 23 
V. C. H. .'.73.

Justice of the Peace Maine.] — A 
notice of action, founded upon a cause of 
actimi arising in a ease in which the justice 
had juri-ilii limi. must allege that the justice 
acted " maliciously, and without reasonable 
and probable cause.” Hoir ill v. Armour, 7

Mistake In Amount. | The warrant 
directed T. to levy £1 11s. Od., together with 
the chargea of diatroaa and saw. The notice 
of action described the warrant as one direct
ing T. to levy a certain large sum of money, 
to wit, £1 :—Held, no variance. Iligson v. 
It aril. 8 V. C. II. fit 12.

Mistake In Name.| The warrant to 
levy was stated In tin* notice of action to have 
been directed m William Thompson, when it 
really was directed to William II. Thompson: 
—Held, not fatal. Iliiison v. W ard, 8 lT. ('. 
li 808.

Petty Trespass.| In the notice for an 
act done under tin* Petty Trespass Art. it is 
necessary to specify the form of action in
tended. U adsuorth v. Meicburn. ti (). 8. 432.

Place. | Notice of action must contain n 
statement of the place where the trespass er 
injury was committed. Kemble v. Mvliarry,
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X notice of action against a magistrat»- J 
mii'f distinctly specify the place where the 

m i c oniplained of was done. Madden v.
2 IT. It. 118.

The not in- of action in this case ngainst 
in.r-i'trates for false imprisonment was held 
<uth .cut as to statement of place where in- 
jur\ r-nnmitted. Connolly v. Adam*. 11 V. <*.
R. '327.

\ notice of action which wrongly states the 
n iH,., nf ilie township in tin- county in which 
iIn- nrrest took place is insufficient. IIderieh 

IIiniil>liivy nnd Young. 20 O. It. 427.

\ ViriiiMcr.l — Tlie place where the i 
plnintiff was imprisoned must lie cortvetly ! 
- :. i », -d ; the fact that tin- injury took place 
m ila- same district, though not at the exact 
place named in the writ, will not make the | 

: aii.e h-ss fatal. Cronkhitv v. Sommer
nil.. r. r. it. 120.

Plaintiff's Residence. | .X notice dr 
•sri ic.’ plaint ill's place of abode ns "of the j 
i,,u iiship of tiarafraxa. in the county of 
Wellington, labourer.” without giving the lot 
a | i ..il. i-ssjon : Held, sufficient, \eill v.
l/. i/i/ in, "Ô 1". C. It. isfi. followed in Me
lt aid . Staeii ;/. .".1 I . < It. .".77.

Seizure of Chattels. | "I'or that you
t . .I. rendant.........” &>•.. "at.” Ac., "seized
and took away divers goods and chattels of 
i he i.In ait iff." stating the value. “ and con- 

. ri.-d ,md disposed thereof to your own use. 
h .| .,i h.-r wrongs to the said I the plaintiff > 1 

1 i his great damage of tad. and against 
peace of our lady the (Juevn " Held, 
i.-nt. <»«//• */»»> \. It right. 14 V. C. It

Signature by Attorney. | It is Midi 
.i if notice of action under the Division

• \ 1 I B Viet • -. 3, s. '-I. i'
hv * In- attorney of the narty complaining. 
A. midi \. I h Harry. It O. S. .'70.

Time and Place. | Semble, a notice to a 
i i- -irate is had if it omit the time and place 
. f alleged trespass. Frill v. Fergumn, 15 
V. >4.

The notice stated a trespass on the 18th 
October, and on divers other days. The 

...«Is were >eized on that day. hut re- 
inrued, and seized on the 1 Hth November and 
-..id Held, notice sufficient. Oliphant v. 
l.rdn, 24 V. C. It. 308.

In an action against a justice of the 
peace the notice stated that defendant 

-aulted plaintiff, imprisoned him for four 
day>. and caused him to be illegally ar- 
reMed, and gave him into the custody 
of < constable, and ilh-gally committed 
Mini sent him in such custody to the gaol at 
il .- iown of Lindsay, and caused him there to 
he confined for a long time: Held, insulfi-
• at. as omitting to state where and when 

i •• assault took place, and the evidence not 
• 11g confined to the imprisonment at Littd-

I’arkyn v. Staplm, Ill ('. I*. 240.

\ aid- of action held insufficient In stating 
1 n e when the grievance complained of was 

committed, sprung v. Ando, 23 C. P. 152.

A notice of action in trespass under the 
Division Courts Act. V. S. V. ('. c. 10. s. 103 :

Held, insufficient for not stating the time 
and place of the alleged trespass. There is no 
substantial difference in this respect lietween 
the form of notice requins! under that Act. 
and under C. S. U. C. c. 120. Moon. v. Uid- 
Icy. 32 V. C. It. 233.

The notice of action stated the time of the 
trespaw committed as " cm or about the 2**th 
of May." and the place was described as " at 
or near the west half of lot 31.” The jury 
found that the seizure took place on the 23rd 
May ; hut the evidence shewed that it was 
only a technical seizure, and that ihe real 
cause of action was for the seizure on the 
2Nih May, which was followed by the removal 
and sale. The jury also found that the tres
pass was committed on the east half of lot 
32: Held, that the notice was sufficient, as 
reasonable certainty only is required, so as to 
identify the acts complained of, and pnwent 
the defendant from b-ing misled. Lang lord 
v. h ii kput rick, 2 A. It. 513.

Servici Pleading.] In an acti* 
against justices of tin- peace for malicious ar
rest. the notice of action stated that tin- cause 
of action arose "in the month of May last. 
ISM. at said village of M. and in the town of 
P. and was served at the defendant C.'s 
head illice on liis agent there, also at his place 
of resilience, and on his solicitors. The state
ment of claim alleged the service of such no
tice. The only defence was “ not guilty by 
statute It. S. O. 1S77 e. 7.3. s. 11." the section 
reouiring notice being s. lu : Held, that the 
statement of time and place as well as the ser
vice was sufficient. Oliphant v. Leslie, 24 U 
i . It. .".'.is, followed. No objection could now 
be taken to the notice, as under the < I, .1. Art 
and rules, the particular section of the statute 
relied mi should have liven pleaded. Semble, 
tlie omission to give notice of action must lie 
pleinh-d, or tin- section which requires it r»1- 
fernsl to in the plea of " not guilty by sta
tute." Itoiid v. • i.miin. 1Ô t ». K, ilt'». Hi A.
R. 308.

Trespass. | Trespass against magistrate* 
for false imprisonment. The notice set out 
in tin- ease held sufficient as to form of action 
to lie brought. Connolly v. Adam*, 11 U. C. 
It. 327.

A notice of action alh-ging that tlie defend
ant on the 8th September. IS! 13. wrongfully, 
illegally, and without reasonable and pioh.ilile 
cause, issued his warrant and caused the 
plaintiff to he arrested ami kepi under arrest 
on a charge of arson, and on said 8th Septem- 
l»or. maliciously, illegally, ami wrongfully, and 
without any reasonable and probable cause, 
caused the plaintiff to Is- brought before him 
and to he committed for trial, and to he con
fined in the common gaol, is a sufficient notice 
<»f action in trespass. Semble, per curiam, 
that notice of action was necessary. Simien v. 
Drown. 17 A. It. 17."., approved and followed. 
.Imlgmi-iit in 27 <>. It. 117 atfirim-il. MrfJui- 
ne** v. Dafoe, 23 A. It. 7<ti.

Variance. | In a notice of action to a 
justice of Ihe peace under 24 tien. IL c. H. 
the date of the warrant ns stateil in tlie notice 
varied from the date as proved :—Held, not 
fatal. In tlie notice the warrant was stat«s| 
to have been dlrechsl t<» William Thompson, 
whereas it was really directed to William II.



4907 NOTICE OF ACTION. 490b

Thompson : Hold, not a fatal variance. The 
warrant directed Tlioinpson to levy il Ils. 
lid., together with the eharges of distress and 
sale. The notin' .of action described the war
rant as one directing Thompson to levy a 
certain large sum of money, to wit. the sum 
of L I ; Held, no variance. Hinton v. H nril. 
SI . c. It. 502.

Workmen*» Compensation for Injur
ies Act. | Solicitors for the plaintiff before 
action wrote ns follows to the defendant :— 
“ We have linui consulted by Mr. .1. Cox con
cerning injuries sustained by him while in 
your employ by which he lost his left hand. 
We have received instructions to commence 
an action against you for damages unless the 
matter i-. satisfactorily settled without delay. 
If you intend contesting this suit, kindly let 
us have the address of your solicitors who will 
accept service of process on your behalf:”— 
Hold, that this was sufficient notice of action 
to sal is!'V I lie rei|Uireinellls Ilf I'.i Viet. c. 28, 
s>. 7 ami M in. i Stone x. Hyde, It (J. It. I». 
7*i followed. ('ox v. Il uni il Ion Sneer I'iyc 
CV. Il n. K. .UNI.

A notice of action under the Workmen's 
Compensation for Injuries Act does not re
quire to be signed, or to lie on Isdialf of any 
one. Milton v. liertram, IS f). H. 1.

III. MtscKi.LANNiis Casks.

Action Brought by Different Attor
ney. | 11 is no object ion that the plaintiff
declares by a different attorney from the one 
by whom the notice was given and process 
issued. Mri\> n:ie v. Mnrburn, U O. S. 48(1.

Action Brought too soon. | -It is sulli 
rient if il appear by the nisi prius record tluit 
a month had elapsed lietwi*en the service of 
notice and filing of the declaration, and if the 
writ were really sued out too soon, it must he 
shewn bv the defendant Haight v. Hullurd,
2 V. r. It. 20.

Division Court Bailiff I’leading. |-
The plaintiff declares in trespass for breaking 
and entering bis close in the Niagara District. 
Ac. Defendant pleads that, being bailiff of a 
division court in the district of Brock, he 
committed the alleged trespass in discharge of 
his duty as such, and that no notice was 
given to him of the action one month liefore 
it was brought. Demurrer to the plea, on the 
ground that it is not shewn by what authority 
tin- defendant, though a bailiff in the district 
of Brock, acted in the district of Niagara, 
where the trespass is laid: Held, plea had.
lim it v. Moon, 4 l". f*. It. 209.

Form Mb yutiont loo ll ide. | The first 
count and the notice alleged that defendant, 
on the .“.nth April. I*?'-’, assaulted and im
prisoned the plaintiff. The plaintiff's evi
dence. on which lie obtained a verdict, shewed 
that about the 25th April he was brought be
fore defendant, a justice of the peace, on de
fendant’s warrant, requiring his appearance, 
nnd ordered to find sureties for the peace, and 
that on the doth he was again arrested and 
confined in gaol, under defendant's warrant 
issued on that day for disobedience of the 
previous order: Held, that for the cause of 
action proved the notice was clearly insuffi

cient ; but semble, that the plaintiff might 
have met the objection by coiiliuing his evi
dence and claim to the imprisonment on the 
.'loth. >yo min r. Amir, 2d V. 1\ 152.

--------  U'oivcr.] - A defendant, after ac
cepting service of an informal notice, added, 
"and agree to accept the same as a sufficient 
notice of action to me under the statute — 
Held, that he could not afterwards rely on a 
defect in the notice. Iloiuildton v. Haley, 13 
V. 1\ 87.

Justice of the Peace I‘roof of Allega
tionx in A'lliei.j—In an action against a jus
tice of the peace a plaintiff need not prove 
every trespass described in his notice; he may 
prove what he can and recover for what he 
proves, provided it be an injury stated in the 
notice. Hymen v. Wild, 7 V. (J. It. 104.

Libel. | The statement of claim must be 
confined to the matters complained of in_the 
notice. (Jbemicr v. liobirttun, 14 I*. It. 553.

Objection not Taken at Trial. 1—The
objection that no notice of action was neces- 
snry mu having been taken at the trial :— 
lleid, that it could not be raised in term. 
A rmtlnmy v. Hotre*. 12 C. I*. 530. See also 
Moron \ . Halnur, 13 ('. 1’. 528.

Pleading - Objection.] ■— As to raising 
objection to want of notice of action by plea. 
See Verrait v. MeAulay. 5 O. It. 313; MeKay 
v. Cumming*, 0 O. It. 400.

Proof of Service. | Held, that the fol
low ing evidence of a bailiff, as to the service 
of the notice "lie and two others held the 
respective papers while they were read and 
compared, but having allowed plaintiff’s at
torney to keep in the meantime the original 
with which the copies were thus compared, 
and not having marked it. lie could not swear 
with certainty that the papers served were 
copies of that document," was sufficient to 
go to the jury. It limit v. Wild, 7 l". C. It. 
104. See also Gardner v. Ituricell, Tay. 54.

Protection Act not Retroactive.]—1(1
Vic. i Is" Held, not retrospective, no M
to make the notice of action required by it 
applicable to causes of action accrued liefore 
the Act, or to compel the party injured to sue 
in case and not in trespass. Cusick v. Me- 
Har 11 I'. C. R. 50! 1.

Where an action was commenced after 14 
A 15 Viet. c. 54, for a trespass committed be
fore, against an officer protected by this Act 
Inn not previously : Held, that the statute 
would not apply, and that the defendant was 
therefore not entitled to notice. White v. 
('lurk, 1‘itrtill v. ('lark. 11 U. f*. It. 137.

See also White v. Clark, 10 V. C. It. 400.

Time for Action. | — Notice of action 
served on the 28th March, and writ sued out 
on 20th April : Held, sufficient, ns being at 
least one calendar month’s notice Mcln- 
toth v. I'antteenburgh. 8 U. C. It. 248.

The notice required under 4 & 5 Viet. e. 20. 
s. 4«i. "one calendar month, at least.” before 
action, means a clear month’s notice, exclu
sive of the first and Inst da vs. Demnney v. 
Dougherty. 7 IT. C. It. 313.
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Workmen’s Compensation for Injur

ies Art < of Objection. |—The provi-
<...!> nf s. II of tin* Workmen’s Compensation 
for Injuries Art, ÔÔ Viet. r. .*10 ( I ». i. are Hot 
«• 1111• 1 i<o 1 with merely by pleading that the no
tin' of action relied on by the plaintiff i< de
fective, or that notice of action has not been 
gni ii. The defendant must give formal no
li. I- of his objection not less than seven days 
before the hearing of the action if lie intends 
to rely u|ion it. Cnranayh v. Park, 23 A. It.
Tin.

NUISANCE.
I. Abatement, 4010.

II. Actions nut Damages, 4010.

III. INDICTMENTS, 4012.

IV. INFOHMATTONS, 401,1.

V. Injunctions, 4014.

ff< Division Cot btb, IV. l (a) Mam 
(lots PllOCtlMRE, II. 1 (ft Mastku and 
Si kva nt. VI. I ta» Mcnicipai. Corpoba- 
tio.ns, I. 1 Registry Laws, VI. .1.

NOTICE OF DISHONOUR.

Sec Hills of Exchange, IV.

NOTICE OF SALE.
See Mortgage. XIV. 3.

NOTICE OF TRIAL OR ASSESSMENT.
Sec Trial, VII.

NOTICE OF TRUST.
see Trusts and Trustees, III.

NOTICE TO ADMIT.
Vkactivi Practice at Law iiefore the 

Judicature Act, IX.

NOTICE TO PRODUCE.
See Evidence, XIV. 5 (b).

NOTICE TO QUIT.
Landlord and Tenant, XVI.

NOVATION.
Sr, V. \ichill w A. R. 244. ir. 8

,- V ,,i ° It ; Sutherland v. Cox
1 ' I*, 'll: Henderson v. Killcy. 17 A. II 

!V': ' 1 ' »'" >■ v. Sun Life /ns. Co., 17 S. (’. II 
l'i n 'it r,,,l""rnr v- */«/* '

■ - Contraut—Partnership— 
am» Si retv. II. 2. 4.

Vol in. d—15.7—0
Principal

1. Abatement.

Injury from Abatement.1 A person
who takes upon himself to abate a nuisance, 
c. g., a mill dam. mav he called upon tu pay 
damage for any unnecessary injury done to 
the plaintiff's property. Trursdole \. McDon
ald. Tny. 121.

Right to Abate Previous Acquiescence
humain s. | Plaintiffs built a wharf in the 

bed nf tin- St. Lawrence river which communi
cated with the shore by means nf a gangway, 
itn<l had enjoyed the possession of this wharf 
and its approaches for many years, when de
fendant. «ni the ground that the wharf was a 
public nuisance, destroyed the means of com
munication which existed between the wharf 
and the shore. Plaintiffs sued defendant for 
damages, and prayed that the works be re- 
storoil. After issue joined, defendant filed a 
supplementary plea, alleging that si me t )«•• 
institution of the net ion one < ' II.. through 
whose property plaintiffs’ bridge passed to 
reach the stm-t on shore, had crei-ted build
ings which prevented the restoration of the 
bridge and wharf :—Held, that defendant, 
having allowed plaintiffs to erect the gangway 
on public property and remain in possession of 
it for over a year, had debarred himself of the 
right of destroying what might have been ori
ginally a nuisituce to him, and that, notwith
standing the Hiihsei|iient nhandoiiment of this 
wharf ami gangway, plaintiffs were entitled 
to substantial damages, t'anrhill v. I/o bil
lard. 2 S. (’. It. 575.

Sessions Jurisdiction Costs.] The de
fendant was convicted nt the general session* 
on an indictment for a nuisance in obstruct
ing the highway by the erection of a wall 
thereon, and directed to abate the nuisance, 
which not having been done, the sessions made 
an order dim-ting the sheriff to abate tin* 
same at the defendant's costs and charges, and 
to pay tin* county crown attorney forthwith 
after taxation tin* costs of the application and 
order, and the sheriff's fws and rusts and inri- 
dental ex|lenses arising out of the execution 
of the « «nier : Held, that the sessions had no 
authority to make tin* order to the sheriff, the 
proper mode in such rns«. being by a writ de 
mieuiiiento amovendo; that tin* order being a 
judicial act was properly removed by certio- 
l'iiri. and must lie qua-lied, but without costs. 
Ilemnrks as to the jurisdiction of the sessions 
as to the costs. Ifi {/inn v. (/rover. 23 <>. It. 
1)2.

See Drew v. Baby, 0 O. S. 230, infra.

II. ACTIONS FOR DaMAOEH.

Dn in a ires Abatement Deduction—Re
lease.]—Where in an action for a nuisance by
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landlords n< reversioners. ilivy recovered n ver
dict for i-'ôo damages, which wus confirmed on 
mot ion for n new irlnl, lin- court granted n 
rule nisi in reduce the verdict to Is., on the 
nuisance living abated within » certain time, 
nnlr»s the landlords obtained a release from 
their tenants to defendant of any cause of 
action accruing to them from the nuisance. 
The rule was afterwards discharged oil a tv- 
lease living produced, although the release was 
not exactly in accordance with the terms of 
the rule. i/lucre, whether the court had 
power to make the rule absolute. Orcir v. 
It n I, a, t; U. S. Kill. See S. C., 1 V. C. It. 
4: is.

Reversion Continuance Nominal 
1 in ma </'•«. | |n an action on the case by re- 
versioiiers for a serious injury to their rever
sionary interest by the erection of a nuisance 
in a public highway, the jury are not neces
sarily restricted to a verdict, for nominal dam
ages on the lifst tii.nl, hut may give damages 
commensurate to the injury which tin* plain
tiff- in i\ sustain by the possible continuance 
of ilc- nuisance. Brew v. liahg, 1 U. C, It. 
4IIS.

Fences Railway.] Held, that barbed
win- fences constructed by a railway company 
upon an ordinary country mail could not lie 
treated as a nuisance. Hill yard v. (iraml 
Trim I,- /.*. II . f o.. S O. U. 5K1.

Injury to Individual. | A person throw
ing noxious mutter into Lake Ontario, or any 
oilier navigable water, is liable both to an in
dictment and to a private action at the suit 
of any individual distinctly and peculiarly iti

ll'd Ison \. City of I "Ion t" 
Hus Light ami Water Co., I I . ('. It. 1!»K.

Qmere, can tlie gas company of the city of 
Toronto, under their Act of incorporation and 
their lease from the city of Toronto, carry on 
their work of manufacturing gas. X«\. without 
liability for nuisances injurious to private 
rights, >o long as they occasion no nuisance 
which thex could b> due cafe have avoided. 
It 'at huh Citu a I Toronto lias Light ami
wah, Co., r. i. v. it. 2»b.

Injury to Reversion Stable. | Defend
ant hax ing erected a stable on his own ground, 
adjoining a dwelling house owned by the 
plaintiff and rented to one W. Held, not 
sm h a nuisance as would support an action 
b.x the plaintiff as reversioner, though it was
shewn that lie hail I... . obliged in conseuuemv
of it to accent a lower nuit for his house. 
/.«irramin v. I'aul, 11 V. It. oil4.

Livery Stable Off nuire Odours—Xoise 
of IIor*c*. 1 Though a livery stable is con
struct.s| with all modern improvements for 
drainage and ventilation, if offensive odour 
therefrom and the noise made by the horses 
are a source of annoyance and Inconvenience 
to the neighbouring residents, the proprietor is 
liable in damages for the injury caused there
by. Ihysdale v. Ouijiim, 20 S. C. It. 20.

Obstruction of Highway Continuing
X ui in net ('nut'll Ini [nothcr.] The owner 
of a house abutting on a highway placed with
out aulliorii.x a trap-door in the sidewalk in 
order to obtain an entrance to his cellar, the 
binge- of the trap-door projecting about an 
inch above the sidewalk. The defendant ob
tained title from this owner and continued to

use the trap-door, and the plaintiff, while law
fully using the highway, stumbled against the 
hinges nJid way hurt : Held, that the defend
ant could not be held to be continuing the 
nuisance, as she had no title to the highway, 
and no right, strictly speaking, to remove the
trap-dooi......nstructed by another, and that,
ns the accident was not caused during or by 
her user of the trap-door, she was not liable. 
Kiting v. Hewitt, 27 A. It. 200.

Parties Landlord and 'Tenant.] Held, 
that the landlord and tenant were both liable 
for damages arising from a nuisance (n water 
closet i erected by the landlord in the house, 
and continued to be used by the tenant while 
occupying it. McCollum v. Hutchison. 7 C.

—- Municipal Corporations—I mlieidual
Water llain.] The defendants, the cor

porations of two townships, without living 
bound to do so. built a culvert under the high
way between the townships, to which the other 
defendant, the owner of lands adjoining one 
side of the highway, in order to carry off the 
surfin** water of his lands, hnilt a drain, and 
subsequently a "gangway" of stones for the 
eonvenietice of oecess to the highway, which 
had the effect of damming lia- water on his 
land. He afterwards made an opening in the 
"gangway," and tin* water, suddenly rushing 
through the eulvert. flooded the plaintiff's land 
on the other side of the highway, which was 
also connected with the culvert by a receiving 
drain, through which lie had theretofore per
mitted the water in its ordinary course to 
How: Held, that the defendants the corpora
tions were not, but that the other defendant 
was. liable for the damage sustained by the
plaintiff. Itrycv v. Loutit, 21 A. It. If*).

Pleading Ih rlaration — Cause of In- 
jar g Plea of Justification.] — Semble,
that i declaration would be good in 

• •barging, in general terms, the defendants with 
causing offensive vapours to arise, &<•.. with
out assigning the particular cause of the 
vapours. Were it, however, a good ground of 
special demurrer, tin» defect would be cured 
b> the plea undertaking to describe the causes, 
&c., and to justify them. In an action 
igainst a gas company for a nuisance, a plea 
of justilication averring tlint they are now 
managing their works carefully, and that the 
vapours complained of unavoidably arise, is 
bad. as applying the defence to the time ot 
pleading, and not of action brought. Watson 
v. City of Toronto Has Light and ll'a/cr Co.,
:> I C. It. 2112.

See Park v. White, 21$ O. II. Oil, post V.

III. Indictments.
Agent. | A party cannot justify as agent 

<ff another for maintaining a public nuisance. 
Regina v. Brewster, 8 C. P. 208.

Landlord and Tenant.] An agent 
merely to let or receive rents is not liable for 
a nuisance upon the premises let by him. 
• /mere, as to the liability of a general agent 
clothed with power to let, repair, and in all 
rcs|Miets act for the owner. If the nuisance 
existed at the time of letting, both tenant nnd 
owner are liable, if it arises after the ten
ancy is created, the tenant only is responsible.
Regina v. OsL r, 82 U. C. R. 894.
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Certiorari Tine ('ont*. 1 —Where the in-
*ii< iiiii'iit \\ us removed into the rouit of 
iJiUNMi's I ifni 'h by the prosecutor* :—Held, that 
11„. defendant Wiis not liable to costs ; but the 

■ iiri nnlfml that one-third of the fine im- 
I»<I dioiild no to the prosecutors. and sug- 
. -i.il that the government might on applica 
i hi order the remaining two-thirds to be paid 
in ihem, the whole line being leas than their 

- incurred. Itigiaa v. Jm k*on, 40 U. C.
it. aw.

A township munieipality prosecuting an in
i' huent for obslrueting a highway in the 
lovnship. which imlietment laid been removed 

u defendant's application into this court, and
tie- defendant convicted the»...... : Held, to be

ilie party aggrieved" within 7i & tl Win. & 
M < II. s. .'I : and the defendant, having to 

id .r eo>ts and his own. amounting to
• it #HM. was lined only $1. Itnjina v. 

Cooper, 40 l". C. It. LN. 14.

Coinplninniite Statu».} Persons having 
me tu live within tin* scope of a nuisance 

after its creation, does not prevent their com- 
i . t.ning ot it as a public nuiaunce. Itn/inn 

Itrnmter, 8 C. P. LlW.

Evidence Vaiia nee.] An indictuient a I 
lege.| the nuisance to be near lot 10. and the

• idetice -hewed it to !»• on it Held, a fatal 
i a ranee. Iteyina v. Meyer*, 3 C. P. 300.

Prescription | Held, that twenty year*' 
a- r will legitimate an easement affecting pri

de pro|M*rty. but not a nuisance. Itigina v.

Previous Conviction /*- « .ludienta.)
W •• a defendant had lieeil convicted of a

....  in olisiructing a certain highway by
'■ i - e. and after removal of such fence by 

th«‘ sheriff under process, replaced it upon the 
highway, though not in precisely the 

1 due line as liefore : Held, that the former
was conclusive against defendant 

i" the existence of the alleged highway, and 
it I ' -ould tmt again raise the «luesthm on 

•ii - indiciment for obstructing the same liigh- 
•I Begin a v. Jacknon, 40 V. C. It. 31 H>.

Way \ >»«->•/Kii'r- Preliminary liu/uiry— 
/*/•./ Proceedings against the cor-
• "* of a city on a charge of neglecting to 
1 ' i" i and keep in r«'t»nir one of its public 
''‘•eel-, thereby committing a common nuis-

should Ik* by indictment. Proliibition 
i '"«I to restrain a preliminary investigation 

h a charge before a police magistrate,
I a'i order nisi to set aside the order grant- 

- prohibition refused by a divisional court. 
>'■ ■/ v. ( tty „f Loudon, 33 O. It. 320.

It atnon v. City of Toronto Han Light 
1 Water Co., 4 U. 0. It. 138, anh 11.

also, Ktrkkt Railways.

IV. I NFORM ATIOXI.

Construction and Use of Bridge in
Unauthorised Manner Application to 

- mi Tnrmtion of Proper I ne or Item ore 
\ttorm n General v. Interna- 

I truly, Co., 27 (ir. 37.

Parties — Attorney-General.] -The Pro
vincial Attorney-General is the proper person 
to file an information in respect of a nuisance, 
caused by interference with a railway. At
torney-Genual v. A in gara I all» International 
Bridge Co., 20 Clr. 34.

Pleading - Tneertainty.]—An informa
tion to restrain a nuisance caused by the erec
tion of a fence on a public highway, alleged 
that " the defendants or some or one of them," 
had put up such fence Held, had on demur
rer. as being too uncertain an allegation as to 
who had committed the act complained of. 
Attorney-General v. Boulton, 20 tir. 402.

Sec, also, Street Railways.

V. I mjv itérions.
Air Tollution — Acf/uicsccncr.]—It is a 

plain common law right to have the free use 
of the air in its natural unpolluted state, and 
an acquiescence in its Iteing polluted for luiy 
|s*riod short of twenty years will not bar that 
right. To bar the right within a stated 
period, there must Ik* such encouragement or 
"llier act by the party afterwards complaining 
as to make it a fraud in him to object. Baden- 
burnt v. Coûte, 0 tir. 130.

---------Pollution—-Mean* of Prevention—
Conn U nipt ion of Smoke. \ livery one lias a 
right to the air on his premises unronlamin
ated by ilie occupants of other property, 
though those who live in a city cannot insist 
on the complete immunity from all interfer
ence which they might have in llie country. 
Hut the occupa lit of city property cannot jus
tify throwing into tin* air in and around his 
neighbour's house any impurity which there 
are known mentis of guarding against. The 
defendant ereeled in the city of Kingston a 
planing machine and circular saw. driven by 
steam, and was in the habit of burning tbi* 
Pine shavings and other refuse; In* took no 
means to consume or prevent the smoke, and 
it being carried to the plaintiff's premises in 
sufficient quantities to Is* a nuisance, the dé
tendant was decreed to desist from u«iug bis 
steam engine in such a manner as to occasion 
damage or annoyance to the plaintiff from 
the smoke. Carturight v. Gray. 13 (Jr. 31 M>.

Church lliaturhanee of S, rriei *.] —In all 
action by the churchwardens and trust.*** of a 
church, wherein weekday services were held, 
to restrain the playing of a hand in an ad
joining skating rink, which bad the effe.1 of 
disturbing the services;—Held, that the use 
by the plaintiff* of the church in the way 
mentioned was an ordinary, reasonable, and 
lawful use of their pro|ierly. and the Incon
venience to them and the congregation by the 
defendants' mode of using their property! was 
such ns to materially interfere with the use 
and enjoyment of the plaintiffs’ property, and 
to constitute a nuisance. Churchwarden» of 
SI. Margaret'» v. Stephen», 3» (). R. 18Ô.

Commissioner of Public Works Pro
vincial Lunatic Anylumn Pollution of ll'.ifrr*

Partie».] Ry 33 Viet. e. 38 I O. i, all the 
nubile buildings and works are placed under 
tbe control and management of the commis
sioner of public work*, but the Act negatives 
any authority of that officer to “ cause ex- 
l**nditure not previously sanctioned by the



4915 NUISANCE. 4916

le'gislatiire*. pxcppt fur such repairs nml altor- 
ntioiis us the iiii!ne*<liiit4‘ necessities of the pub
lie s.-rvici* may demuml." Tin* London hum- 
tie* n sy I tint was ei*e*ctod under the* provisions of 
mi Ad of i lie legislature*, a nil the* dm ills of it 
were constructed in such a mntmer as to elis- 
cltargi* inlet a si renin crossing the lands of 
tile* plaintiff, thereby causing a serious nuis
ance to the* plaintiff. To remedy this it was 
alleged that the* only effectual means was. to 
carry tla* sewage to the* river Thames at an 
estimate'll cost of Sdi 1.1 mhi ■ lledd. that the* 
commissioner of public works could not he* 
restrained hy injunction from allowing the 
nuisance to continue. Semble, to such a suit 
the- medical siipi*riiit(*nde*nt of the asylum la 
not a proper party. ] Uncock v. Lan dur, 24 
Gr. 230.

Interim Injunction — Continuance of 
Xu inn ii" Em in s.]- A person had carried on 
the* business eif a soap and candle manufac
turer for M*vcral years witlmut any steps be
ing lakeai te» restrain him, after which a hill 
was till'd for that purpose, on the ground of 
nuisance and inconvenieni'i1 to tin* party com
plaining. The- court, under tin* circumstance*, 
ri'fuscel a motion for an interlocutory injunc
tion, Ian re-served the* epiestion of costs to the 
hearing. Ruih nhurst v. Coati, tî Gr. .IT.*.

Although the fact that a nuisance has com
mences! will raise- a presumption that the same 
will e'oiit in tie. still, where* it was nll<*ge<l that 
tin- nuisance complained of was caused by 
the* disi hai!:!' of re-fuse matter from tlie nianu- 
fae torie-s of tin* defendants, and it was sliewn 
tli.it no siii'li refuse* matter had 1m*i*ii discharg
e'll by them for upwards of a year, they hav
ing close'll down ilii'ir manufactories iluring 
that period, and that if the* nuisance* was in
creasing at all, it was not through tin* ai t of 
tlm defendants, liu* court refuse*d an interlo
cutory injunction restraining the further con- 
timuuict* of such nuisance. 1*. granted per
mission t>e W.. an ailjoining owner, to elig a 
drain partly on his land, for tin* purpose* of 
draining a pit on the lands of W. which had 
be*i‘ii in use* for some .vears, and wliich it was 
alle-gi'il had cmite'il a nuisance: Held, that 
J’.. al le-r having granted the permission and 
lying hv so long, was not in a position to ob
tain an interloeiitory injunction restraining 
such nuisance, unless he- e-ould shew that the* 
nuisance had im-mised of late beyond wlmt 
it formerly was. Swan v. Adams, 211 Gr.

Municipal Corporation - Construction
of II dolt Son h s in rial I n in ru. |- A muni
cipal corporaii"i'. although it lias under the 
statute* full powers conferred upon it of 
opening, making, or stopping up ronds, 
streets, and other communications, is not nt 
lihi'rty to place* obstructions thereon whilst re*- 
taitil'd as mails or streets. Where, therefore, 
it was shewn ihat the e'orporntion of a town 
we-re constructing a weigh scales on a corner 
of tin' principal street, wli'nli would have 
eause'il a special injury to tin' plaintiff, who 
kept, a store* al such corner, tin* court, at the 
instance of tin* plaintiff, re-strained tin* con
struction mi the gmimil of nuisance. Cline v. 
Town of Cornu 'ill. 21 < Jr. 12'.».

— Hospital.]—Injunction graiiteel to 
rest mi n a municipality from erecting a small
pox hospital within another municipality. 
Township of Elizabethtown v. Town of Brock- 
villi, HI O. II. 372.

Offensive Trade Tannery — Acqui- 
csrrnec. | In 1801. '. hile- elcfi'iidaiit was build
ing a tanne*ry on land adjoining tin* plaintiff’s 
premises, tin* plaintiff encouruge*d de-fondant to 
proce<*d. Tin* business was commenced tin- 
same year. In 1st 13 additions we-n* made to 
tin* Iniililings with lin* plaintiff's knowledge 
and ncfpiieseence ; and the plaintiff made no 
complaint about tin- business until ISOS, 
though all this time it had ln*en carried on. 
anil .la* plaintiff hail hevn residing on the 
premises adjoining Held, tliut hy his con
duct lie hail debarred himself from relief in 
equity on tiie ground of u tannery being a 
iiiiisajn'i'. It" min v. Hewer, is Gr. 43s. 17

Parties Owner nf property - Husband 
and H i/i Offensive Trinh —/ntcrlueutory I 
junction -IHarction.]—'The defi*uilant vas 
l'iigageel in making boile-rs and gas rece-ivers ; 
in the* munufttctuix* of which it was necessary 
to join togi'thi'i piece* of iron, alunit an inch 
thick. In riveting, which produce'll noise-s, con
tinuing from seven in tin* morning until six 
o'i'loi k at night, rendering tin- occupation of 
the* house* of the* plaintiff's wife*, which was 
only lifte>en fei't distant, ami in which they 
livi'il. almost impossible', and seriously inter
fering with her health. I'pon a hill tiled hy 
the* plaintiff, the* court 12s Gr. 4011 
granted an interlocutory injunction re
straining tin* elefendaiit from continuing 
tin- boiler-making in such a manner as 
to l»c a nuisance* to the plaintiff and 
his pri'iuisi's : Held, re-ve-rsing this order, 
that the wife* was the proper person to tile 
tin* hill, for, as an injury to property is the 
ground of jurisdiction in ease's of nuisance, 
the owne r of the* property is the proper party 
to complain, ijuiere, whether tin* lmsbanel 
had any title in the land, and whether his oc
cupancy with his wife was more* than per
missive mi her part. An application made hy 
counsel to add the wife* as a party, in order 
to 11111*1. tin* iliflii'iilty, authority having been 
given by her, was refused on the ground that 
tin* suit was mil mere* I y improperly constitut
ed, lint that, the- husband having no locus 
standi, the* suit had no proper existence at all, 
and another person who had the right could 
not he* substituted for one who had not tin* 
right to institute* the proceedings. Held, also, 
that if the suit had been properly constituted, 
tlu* court would not have interfered with the 
iliscretioii of the .1 neige* granting the inter
locuteur injunction. Hathaway v. Hoig, 0 A. 
It. 2U4.

Privy Pits Adjurent Land — Occupa 
Hon.]- The owner of houses occupied by ten
ants can maintain an action in his own name 
for damages and to restrain tin* continuance 
of a nuisance' arising from privy pits on the 
la ml of an adjoining owner, if tin' nuisance is 
of such a nature as to be practically continu
ous and permanent. The owner of the ad
joining land, although also occupieel by ten
ants. is liable for tin* nuisance caused by them 
if the pits are so constructed that the constant 
use* of them will necessarily result in the 
creation of a nuisance, or if allowed by th*> 
owner to remain in an unsanitary condition 
where then* is power to remedy the grievance. 
Bark v. W hite, 23 O. R. Oil.

Railway—Permission to Construct across 
Strut*—Creation of Pool-Rights of Cor
poration.]— 'Sec City of Kingston v. Grand 
Trunk R. IV. Co., 8 Gr. 533.
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Railway on Highway - Acquiescence
Mluiiui/iol Council.\—See Township of

1% wtmil.i v. Cumula Central It. 11. Co., 3 O.
U /', nelon l ulls v. Victoria It. IV. Vo.,

Water - Mill-Owner — bamming back—
1 \en-Hsary f>r 1 n junction.]—Sea
W mluvorth v. Mcbougull, 124 Ur. 1.

OFFICIAL DOCUMENTS.

See Evidence, 1. 2, XIV. 4.

OFFICIAL GUARDIAN.

Sec Infant, VI. 1.

Si r CONSTITUTIONAL LAW, II. lit—.ÎU8-
ii, i in mi Place, 11. 3—Municipal Cor- 
i iniM.Nx XXII.

OIL LANDS.
See Mixes and Minerals, IV.

NUL TIE! RECORD. —

See Jt lXIMEXT. XIV. ONTARIO APPEALS.
See Si theme Court of Canada, II. 2 (b).

OATHS. —

(sf< Mi - h il'Aï. Corporation*. XIX. 
Parliament, I. 13 (ft.

ONTARIO LICENSE ACT.
See Intoxicating Liquors, IV.

OBSTRUCTION OF HIGHWAY. ONUS OF PROOF.
Bcc " ay' ' • sec Evidence, XI. 2 1 rai d and Misrepre

sentation.

OBTAINING MONEY WITH INTENT 
TO DEFRAUD. OPENING PUBLICATION.

Sec ( uiminai. Law, IX. 38. See Evidence, XIV. 3.

OCCUPANCY. ORDER.
See Insvrance, III. See Practic e — Practice at Law depose 

the Judicature Act, XIX. Practice

OCCUPATION RENT.
in Equity before the Judicature Act, 
XVI.—Practice since tiie Judicature 
Act, X.

Landlord and Tenant, XXIII. 3.
ORDER PRO CONFESSO.

OFFICE AND PUBLIC OFFICERS.
See Practice Practice in Equity before 

the Judicature Act, VII.

See Crown, IV.

ORDNANCE LANDS.
OFFICERS OF CORPORATIONS. See Constitutional Law, II. 17—Crown, 

II. 5.
Nil Ml'xicipal Corporatioxh, XXIII.

OFFICIAL ARBITRATORS.
ORIGINATING NOTICE.

Sec Practice—Practice since the Judi
See Crown, I. cature Act, XI.

OFFICIAL ASSIGNEE. OVERHOLDING TENANT.
It XNKUVITl Y AND INSOLVENCY, VI. 1. 2

—Notice of Action, I.
See County Courts. III. 1—Landlord and 

Tenant. XVIII.
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I. Dealings with Land, 4910.

II. Other Matters, 4923.

I. Dealings with Land.

Agreement ns to Crown Patent 7'i im-
/-. Doicrr. I J. \\. B., a widower, war lo
cate!* of tin' Crown, nml agreed with his son 
.1. It. to assign his interest in tin* land oil 
condition of his son’s making certain pay
ments. and performing certain services for the 
father, which were all duly made and per
formed; and afterwards the patent was issued 
in the name of .1. It., h.v which name the 
father was known to the officers of the land 
granting department. Meanwhile, before the 
issuing of the patent, the father married 
again. The son during all the father’s life 
continued to occupy the premises, making 
valuable improvements, without any claim by 
tin* father except for his support under the
agi... ment made between the father and son.
After the father’s death the widow filed a bill 
for dower in the premises :—Held, that, even 
admitting that the grant of land was to, and 
was hy the government meant to be to, the 
father. In- could he treated only as a trustee 
for the sun. Hums v. Hums, 12 Gr. 7.

Agreement as to Purchase of Land -
Slutiit< iif Frauds Hurehnse Money—Result
ing Trust.]- A father and son lived together 
on the same farm, o! which they obtained a 
lease in their joint names, the son having for 
several years, owing to the infirm state of his 
father's health, the entire management of the 
farm : and any moneys lie received from the 
sale of the produce thereof, lie was in tin* 
habit of handing over to his mother for safe 
keeping, thus forming, ns it were, a common 
fund. Subsequently In* effected a purchase of 
tin* farm in his own name, when lie paid 
$l.oon on account of tin* purchase money, de
rived partly from private funds, and partly 
from tin* fund held hy his mother, and gave a 
mortgage, with the usual covenants, for the 
residue of purchase money, on which he sub
sequently made a payment of $1,520, $1,000 
of which lie borrowed from his wife, the bal
ance being made up partly of funds of his 
own, partly of funds obtained from the com
mon purse. The father claimed that the pur
chase had been made for his benefit and the 
benefit of the son and his brother, and filed n 
bill to enforce such claim. The son answered, 
denying having made the purchase in the man
ner alleged, and claiming to ho the sole owner 
of the property, subject to the support of his 
father and mother out. of the same:—Held, 
that, in the absence of any writing signed by 
the son, nothing was shewn to take the case

out of the Statute of Frauds ; and even if the 
defence of the statute were not set up, suffi
cient was not shewn to entitle the father to a 
d<*eree on the ground of contract or on the 
ground of a resulting trust in his favour, by 
reason of his having paid a portion of the 
purchase money. 11 tide v. Wilde, 20 Gr. 521.

Agreement to Convey — Statute of 
Frauds—Hurt Her form a lice, j —The owner of 
real estate, having become greatly enfeebled 
and unable ti, wait upon himself, offered to 
his son that if lie would relinquish his own 
farm, and come to reside with the father, and 
take care of him during his life, lie would give 
the farm upon which lie i the father I was resi
dent to his son. To this proposai the sou ac- 
ceded, and removed with Ins family to toe 
residence of his father :—Held, rev ersing the 
decision in 1» Gr. 403, that there had not been 
sufficient part iierformance to take the case 
mu of the Statute of Frauds. Hlaek v. ltlack, 
2 E. & At 4 I'd.

------- Enforcement—Herformanee of Con
ditions.]---A father and son entered into mu
tual bonds, the father agreeing that just be
fore liis death lie would convey his farm to 
the son in fee: and the son agreeing that in* 
would, during his father’s life, work, till, and 
improve the farm in a good and farm-like 
manner, and would consult his father in all 
things reasonable. Quarrels took place after
wards : the son treated the father badly, 
though he did nothing which at law would lie 
a breach of the condition of his bond; and 
ultimately the father left the farm, the son 
retaining possession until ejected at the 
father's suit :—Held, in a suit by the son 
against his fat lier, that the contract should 
not lie enforced against the father. Mcltunuld 
v. Rose, 17 Gr. (557.

--------  Letter—Hart Herformanee.] — The
defendant in 1871 wrote to his son, who had 
left home to work for himself, that if lie would 
return lie would give him fifty acres of his 
farm and a share of the cattle and sheep when 
the plaintiff got married, hut if In* stayed 
away he would sacrifice his own and his 
father’s interests. Upon receipt of the letter 
the plaintiff returned and remained on the 
farm working it with his father, except at 
certain times when lie went away to work for 
wages for himself. It was proved that the 
father had pointed out the fifty acres which he 
intended to give his son, and tin* son entered 
and erected a house thereon with his father’s 
approval, and occupied it with his family, he 

| having married in 1870:—Held, that" the 
I plaintiff was entitled to specific performance 

of this agreement. Garson v. G arson, 3 O. It. 
439.

--------  Maintenance of Harcnt—Change of
Intention- Improvements.] - - When a child 
seeks to enforce an agreement that if he re
mains with a parent and works his farm and 
provides for his declining years the parent will 
liestow the farm on him, the agreement must 
lie established by the clearest evidence and n 
certain and definite contract for a valuable 
consideration proved. In the absence of such 
evidence the parent will he entitled to change 
his views and the disposition of the property. 
In this ease the son, who had made certain 
improvements on the property, was held not to 
he entitled to a lien for them. Smith v. Smith. 
29 O. It. 309.
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Specific Performance—Intention to 
Raise. | The plaintiff alleged that having re
mit!... i ,ii home working for his father until

w;i< of ilie age of L'.'i or 2<* years, he then 
told him lie must have wages, whereupon the 
faiher agreed that lie would purchase a cer
tain farm, and that, if plaintiff would remain 
at h a • and work until the land was paid for, 
he would convey the same to the plaintiff ; 
that the plaintiff accordingly remained with 
and worked for his father until the farm was 
fully paid for : upon which the father put the 
plaintiff in possession of it. In answer to a 
hill for a specific performance of the alleged 
agreement, the father positively denied the 
agreement alleged by the bill, although he ad
mitted that he had bought the land intending 
to devise it to the plaintiff, and that lie had 
executed a will so disposing of it, and alleged 
that lie intended not to alter the disposition 
thereby made thereof. The court, under these 
circumstances, refused the relief prayed, and 
dismissed the bill with costs. Orr v. Orr. 20 
r,r. -11*5, remarked upon and followed. Jibb 
v. Jibb, 24 Gr. 487.

Conveyance of Land — Inadequacy of
Pi ici Itadye of Fraud.]—Adequacy of con
sideration is not necessary to maintain a 
transaction under 13 Kliz.. though the inade
quacy may afford some evidence of guilty 
knowledge, ltut a conveyance by a father to 
his son. in consideration if an annuity of less 
value than the property conveyed, does not 
suggest the son’s guilty knowledge of a fraud 
by his father, in the same way that a convey
ance for an inadequate price to a stranger 
sometimes does. Carradice v. Currie, 10 Gr. 
10S.

Joint Possession — Purchaser—No
tice. | Where a father and son lived to
gether on certain land of the father, and con
tinued to do so after a conveyance by the 
father to the son : Held, that the son’s pos- 
ses>ion after the conveyance, did not affect a 
subsequent purchaser from the father. Nhcr- 
boncau v. Jeffs, l."i Gr. 074.

Improvements on Land — Allowance 
for. 1- A testator placed his two sons in pos- 
scssiou of certain portions of his real estate, 
intending to convey or devise the same to 
them, but during his lifetime retained the full 
control of the property : notwithstanding this, 
the sons made valuable improvements upon 
their respective portions, fpon a bill filed 
after the decease of the father for a distribu
tion of the estate, the court refused to make to 
the sons any allowance in respect, of such im
provements. Foster v. Emerson, 5 Gr. 133.

Maintenance of Brother — Charyc. — 
Riylit of Occupation—-Duration.1—A father 
conveyed to one of his sons certain farm lands, 
subject to his own life estate therein, and sub
ject also to the use by another son. the plain
tiff. of a bed, bed-room, and bedding, in the 
dwelling-house on the farm, and to his hoard, 
so long as the plaintiff should remain a resi- 
di ' on 'in' farm:—Held, that the plaintiff
took no estate under the deed, but merely the 
use, after the termination of the father's life 
estate, and while resident on the land, of the 
bed-room and board, which was a charge there
on : that no period was fixed for such occupa
tion, which might Is* either permanent or tem
porary: and therefore no forfeiture was creat
'd bv non-occupation. Wilkinson v. Wilson, 
21$ O. II. 213.

Maintenance of Brothers — Enforce
ment "I igreement Parties,] in considera
tion of a conveyance to him of a certain farm, 
the petitioner agreed with his mother that lie 
would, during her life, provide her with a 
house on the farm, and with necessaries, and 
support his brothers and sisters thereon, until 
they reached sixti*en years of age. so long as 
they remained at home on the said farm, and 
assisted him so far as they were able in the 
management of it:- Held, that the mother 
had no right or power to release, the petitioner 
from the obligations undertaken by him with 
reference to his brothers and sisters under 
the above ngrwment. and if the children did 
their part they could hold their brother to his 
promise, though the agreement was not in 
terms made with them as parties. I{e McMil
lan, 17 U. It. 341.

Maintenance of Parent - Condition of 
Deed Un nt h Offer.]- II. S.. by dml dated 
4th November, 181*3, granted his farm and 
some chattels to his son T. S. in consideration 
of $300, “subject to be defeated and rendered 
null and void upon the non-performance by 
the said party of the second part of the fol
lowing condition, or any part thereof, viz.., 
the said party of the second part covenants to 
feed, clothe, support, and maintain the said 
party of the first part . . during the term 
of his natural life . . .” T. S.. having
fulfilled the condition during his lifetime, died 
on 5th October, 18G5. leaving a widow and 
one child. The widow removed from the farm, 
nut offered to take II. S. with her to her 
father’s house, and have him provided for 
there, or to allow him to go to her brother's 
house in the same way, both of which offers 
were declined, and. as no maintenance was 
provided for him by her at the farm, lie treat
ed the condition as broken, and brought an 
action of ejectment, and recovered judgment, 
and conveyed the farm away by deed, and the 
defendant became the owner by subsequent 
conveyance. II. S. was subsequently sup
ported, part of the time on the farm, by the 
defendant, and died in 1880. In an action of 
ejectment by the infant daughter of T. S„ 
claiming under the deed to her father against 
the defendant, it was:—Held, that the grantor 
was not bound to accept the offers made, and 
that the conditions of the deed were broken 
and tlie land forfeited. MilUttc v. Sabourin, 
12 O. It. 248.

--------  Condition of Deed — Residence —
Paument.]—The plaintiff conveyed his farm 
to his son. subject to the payment of an an
nuity of $i;o a year: and the plaintiff’s “main
tenance in board, washing, and keep out of the 
farm,” or to “ receive in cash an amount suffi
cient to pay for the same yearly.” There was 
also a bond of same date whereby defendant 
covenanted to furnish such maintenu dee, or 
pay such sum. The defendant sold the farm 
and went to reside elsewhere. The plaintiff 
went and lived with him on the new farm for 
some years, receiving his maintenance. &c., 
but becoming dissatisfied left : -Held, that the 
plaintiff was not bound to reside with the de
fendant wherever lie might choose to go : and 
under the circumstances was entitled to be 
paid a reasonable sum for his maintenance, 
payable at the end of each year. At the trial 
the defendant’s counsel raised the objection 
that the amount, if any. was only payable at 
the end‘of the year. 'Hie trial Judge over
ruled the objection, and decreed that plaintiff 
was entitled to receive $2 a week, payable
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workly. The defendant's counsel then asked 
to have the amount payable monthly, to which 
tiw Judge acceded, and gave judgment accord
ingly : Held, that the judgment could not lie 
deemeil to In- hy consent, so as to preclude the 
defendant from afterwards moving against it. 
•Sun n< n v. Sweeney, US <). It. 1»'_\

Promise to Devise Part Pnfortnancc.]
As to what acts of part jierformnnce are 

sufficient to procure sjwciiic performance of 
an alleged contract based on promises to leave 
properly hy will. See Caintibell v. Mel\< rri- 
i ln r. IS <1. |{ x"i ; Walker v. Houuhncr, IS (>. 
It. IIS.

Sn . also. Orr v. (hr, 21 <Sr. 3117: .libb v. 
.Uhl,. 21 < Sr. |S7: It,,1m v. Itirlm. IS Hr. I'.»7 : 
Smith v. Mrdiifiini, '..’I A. It. 542. -1 S. C. It. 
-IVS : Murdoch v. IV**/. 21 S. It. 305 ; 
Smith v. Smith, till 11. It. 300.

Tenants in Common Infant* Profit* 
of l.nnd Trunin Infunction."] Although 
I lie general rule is. that the mere fact of one 
tenant in common holding possession of the 
entire estate will not render him liable to a 
co-tenant, who might himself enter and enjoy 
the possession with the other, ami the court 
will not in such a case interfere with the deal
ing of such co-tenant in regard to the prop
erty : still, where the co-tenant in possession 
was ilie mother of the other co-tenants, all of 
whom wore infants at the time of her second 
marriage, the court, at the instance of one 
of the children who had attained majority, re
strained the husband and wife from selling or 
disposing of the crops of the current year or 
the procetsls thereof, unless they undertook to 
bring into court one-third of such proceeds; 
hut refused to interfere with the possession 
of the mother and her husband in respect of 
previous years : although as to such years the 
mother might have been accountable to her 
infant children as trustee for them. Hates v. 
Martin, 12 Ur. 400.

II. Other Matters.
Death of Child Itainaycs.]—In an ac

tion hy a parent to recover damages for 
the death of his child there need not he evi
dence of pecuniary advantage derived from 
the deceased: it is sufficient if there is evi
dence to justify the conclusion that there is 
a reasonable expectation of pecuniary benefit 
to the parent in the future, capable of being 
estimated. Itnmhouoh v. Ilalrh, (Irccn v. \nc 
) ->rl, and Ottawa It. IV. Co.. 27 A. It. .'52; 
Hlacklc/i v. Toronto Strut It. IV. Co., Hi. 
44 n. : Itii l'i tt* v. Villaffc of Markdalc. .",1 
<>. It. (110.

Debts of Child -Liability of Parent.] — 
Plaintiff, upon their order, furnished to sev
eral of defendant's sons, who were at the time 
living with their father, certain articles of 
wearing apparel, dunging the same to defend
ant. and delivering them at his house. Pre
viously to this defendant had caused to he in
serted once in one of the daily papers pub
lished in the place, and taken in hy the person 
hy whom plaintiff was employed, a notice to 
the effect that lie would not Is* responsible for 
any debt contracted in his name from that 
date without his written order : but. after the 
goods in ipiestion had been furnished to his 
sons, lie wrote to the plaintiff stating that lie 
would not in any way lie responsible for any 
debt incurred by any of his sons from and

after that data unless under his written order : 
—Held. that, in the absence of evidence re
pelling the presumption of defendant's author
ity to his sons to contract the liability in his 
name, the fact of the delivery of the articles 
at the defendant's house for his sons, and the 
language of his letter to plaintiff were quite 
sufficient to justify the jury in finding defend
ant liable, and that it was not necessary to go 
further and prove the infancy of his sous. 
II a liman v. lit mini, IS C. 1*. 353.

Gift to Child Influence Presumption.1
See I'rutt and Guarantee Vo. v. Hart, 31 

Ü. IV II l.

Husband and Wife It, moral and liar- 
ho a i in a of lli/» l'H Parent.]—See Metcalf v. 
Huberts, 23 <>. It. 130.

Maintenance Liability of Parent.] — 
Where a father whose children are maintained 
by another, and who could have obtained pos
session of their persons by habeas corpus, al
lows them to he so maintained, he is liable for 
their support and maintenance, to the person 
in whose care such children are. Iluylics v.
/:■ ■ . i" l’. iv 801.

---------Liahilitu of Pannt - Transfer of
Itijilit .1 ffrccincnt Variation.]- At common 
law there is no legal obligation on the part of 
a parent to maintain his children ; the duty is 
only a moral one. A father, after the death 
of his wife, agreed in writing with her mother 
that she should, at her sole expense, have the 
riMi'dy, maintenance, and education of his 
childicn. in consideration of his renouncing his 
rights thereto and of other considerations :— 
Held, that, lie could transfer his rights ns a 
parent ; and. in the absence of fraud, evidence 
of an oral promise by him before the execution 
of the agreement that lie would pay for the 
maintenance of the children, was inadmissible. 
Wriijht v. McCabe, 30 O. It. 300.

Maintenance and Education—Liability
"f Parent's Estate Oral Contract.] Upon 
an action brought against the executors of a 
testator for the hoard and education of bis 
( the testator's i daughter, an oral contrant 
with the testator, at the most for three wars, 
was proved, and knowledge of his death being 
shewn hy the plaintiffs themselves, hy ehnrges 
made in their account : — Held, that the con
tract not lining a binding one upon the testa
tor. if alive, this action could not be main
tained thereon against the executors after his 
death. Institute of T,adirs of the Sacred 
Heart v. Matthcirs, 10 C. V. 437.

--------Liahilitu of Parent's Estate—Step-
father Costs. | In an administration suit it 
appeared that the stepfather of one of the 
children of the deceased, and who had the 
rare of such, had been sued for the ehiId’s 
hoard while at school, his mother being a 
creditor of the estate, and neither she nor her 
husband having any funds to pay for such 
hoard, while there were funds applicable 
thereto: Held, that the stepfather should be 
allowed the costs of such suit. Mcnsics V. 
Itidley, 2 Ur. 544.

Negligence of Child — Liability of Pa
rent.] The doctrine of the liability of a 
master for his servant's negligence applies in 
the ease of the implied relationship of master 
and servant sometimes existing between pa
rent and child, hut as in the case of master
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and servant so in tlint of parent ami child 
'il„ ,v i> HO liability if ui tin- time the negligent 

- , mmitlo.1 the child ia engaged in lus 
oWII mu! not on the i>arent’s behalf.
!1..' ; it h.-i- of a lad of twenty, living at home, 
„„ II, ],I not liable therefore fur un accident 

I i he lad’s negligent e v, bile driving, 
with the father's implied permission, the 
father's horse and carriage home from a shop 

. uhirh the lad had gone to purchase, with 
..lined by himself, articles of clothing 

j,,r hiiii'clf. File v. I nger, 27 A. 11. 408.
Partnership Settlement—Partie» not on 

I'iii'il I'inn -1<tomm/.| 1>. 11. and W. 1). 
li \ . re partners in n certain joint stock sav- 

... hank, under articles which provided Unit 
li. partnership should last during their joint 
li\.~. and that they should share tin* profits 
ai I , x|,, iisi-s. I*. It. died in April, 1874, leav
ing a will, whereby he he«iucathed to the plain- 
iiii; ii„. son of W. 1 ». It., the residue of his 
property, including his interest in the bank, 
a,i,| appointed |,. his executor. In May, 1874, 
I. _ . W. It. 1$. a general power of attorney 
i.. t for him. In July, 18711, the plaintiff 
.•an .- of age. and soon after demanded of W. It. 
li. an account, of the assets of the partnership 

;11.d a s,.iiirment with him; and in November.
18Mi W. If B. gave the plaintiff a cheque for 
js.ttMo. handing him at the same time a docu- 
n.. hi for signature, which purported to he a 
receipt of the said sum in full of all claims 
on the estate of it. It., and the plaintiff sign
ed ii. II.. now brought this action against W. 
I* li. and li., alleging that after the death of 
I*, li.. W. I». it., with L.’s connivance, made 
rertain arrangements for the winding-up of 
the partnership, and that large portions of the 
ass.'is ,,f it. it. and of the hank hail been real
ize!. and profits made, and converted by W. 
1» li. to his own use, and claiming to have 
the id release declared void, ami an account
• ■f ih. «-state of D. B.. and of the partnership, 
and to have the same wound up. ami payment 
of the share to which he was entitled:—Held, 
il if a< to the alleged settlement of November. 
|sso the plaintiff and his father could not he 
said to have Iteen on equal terms, and the 
document in question was not binding upon 
the former: that it was dearly the duty of 
Ins father, before making any settlement with 
him. to give him the fullest possible informa
tion regarding the estate and his dealings with 
it. i-ien if then, under the circumstances, a 
settlement binding on the plaintiff could have 
been made. Held, on the whole cast', that the 
plaintiff was entitled to the account asked, 
and that, as regarded the increase or profits 
in the dealings with the capital of the estate, 
tli's.- should he apportioned in accordance 
with the amount of such capital owned re- 
s|.-‘,'lively by the testator and the defendant 
W Ih It., and the latter should he allowed 
a liberal remuneration for his exertions, care, 
lime, and trouble in the management of the 
■-laic, which appeared to have been skilful
• nid sin.-i-ssful. Hum v. Hum, 8 O. R. 237.

Sale of Goods Continued Outward Po*- 
“ ' » -Finding of Jury.]—fl. had recovered 

Igment against his father for costs in an 
i instituted by the latter, and under the 

■ nti.m issued thereon seized a horse as the 
m "Tty of the father in the possession of the 

• iff A., another son. It was shewn that. 
'•'I 'cars In-fore, the father had agreed to 

■ v Ids farm to A. and another brother W., 
'çth -if whom assumed possession and control 
"f ’I» property before any conveyance was 
ex--, at. d, and so continued in possession, the

father continuing to reside on the place with 
the two sons, part of the consideration for the 
conveyance lieiug that they should support 
him. The sons also bought the chattel prop
erty from their father, the borne jn question 
having been purchased by A. for $30, and this 
lie kept upon the premises, as hail always been 
done, using him in the work of the farm, and 
occasionally working for others with him for 
hire, the fatlier sometimes using him for his 
own purposes. On this stab- of fails the 
Judge of the county court, in an interpleader 
issue, left the question of property to tin* jury, 
who found a verdict for A. The court, being 
of opinion that, the claim of <». havinff^.i isi-n 
long after the alleged sale of chattels, it would 
require a preponderance of evidence in favour 
of <1. to induce the court to interfere with the 
finding of the jury (hut which did not exis< i, 
refused to disturb the conclusion of the Judge 
as to tiie finding of the jury, and dismissed on 
appeal with costs. Dan ford v. Danford, 8 A.
It. 518.

fire Contract, IV.—Fbavd and Misre
presentation, V. 4 (hi—Infant I.imita
tion of Actions, 11. 14 Mantkii and Ser
vant. II. 1 (a)—Sedi ltion. I. 5 (hi—Spe
cific Performance.

PARISH.
Creation Quebec Late.]—Held, that un

der R. S. (/.. tit. ix„ e. 1. every dim-.- for the 
canonical erection of a new parish which is 
valid according to ecclesiastical law is a suffi
cient foundation for proceedings with the view 
of obtaining the civil recognition of that 
parish. No objection thereto can he taken on 
the ground of antecedent irregularity of pro
cedure. Proceedings before the commissioners 
of the diocese with a view to such civil recog
nition are not subject to the review or control 
of a court of justice. An objection to the 
formation of a new parish, on the ground that 
one of the old parishes dismembered for that 
purpose was in debt, is valid under R. 3380, 
It. S. Q. : hut where the debt relied on was 
contracted by the Fabrique, it must be proved 
that the Fabrique was unable to pay it, and 
that a levy on the Roman Catholic freeholders 
of the parish has been duly authorized. Alex
andre v. Hrassard, 11803) A. C. 301.

PARKS.
See Municipal Corporations, XXV.

PARLIAMENT.
I. Election of Mem berm.

1. .Imamfi of Expenditure. 4028

(a) ilenerallg. 4020.
(b) Sub-agents, 4030.
(c) What Constitutes an

Members of Committees. 1981.
(d) What Constitutes an

Member* of Political 
linns, 4032.

Associa-

(e) What Constitute» an
Other Circumstance». 4033.
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3. Hribcri/ and Corrupt Practices,
(a» Generally. 41)41.
(hi Acts of Trifling Suture and Ex

tent not Affecting the Itcsult of 
the Election. 1943.

(ii Briber g. 4947.
(dt Eraudulent Device. 4957.
(et Hiring Conveyances, 4957.
(ft Hiring Rooms. 4959.
(gt Intimidation, 4959.
(ht Paging Canvassers and Publie 

Speakers, 49(10.
(i) Paging Travelling Expenses, 

4901.
( j i Subscriptions to Churches ami 

charities, 4903.
(kI Treating. 49(13.
(it I ndue Influence. 4974.
(ml Wagering or Betting, 4975.
(nj Other Corrupt Practices, 4970.

4. Candidates, 4980.
5. Disqualification of Candidates and

Others,
(a) Of Candidates. 4981.
(bl Of Others, 4980.

0. Lair und Statutes Governing Elcc-

7. Penalties- Actions for.
(at Briber g, 4988.
(b) Illegal Voting, 4989.
(cl He fusing Vo tes. 4989.
(d I Returns — A<<fleeting Duties as

(p) Other Cases. 4991.
8. Recount and Scrutiny, 4991.
9. Hi turning Officers and Returns, 4993.

10. Riots and Assaults, 4993.
11. Trial of Controverted Elections,

(a) Appeals. 4994.
(bt Costs. 4998.
(c) Court for Trial, 5003.
(d) Cross-Petition. 5005.
(pi Evidence, 5005.
(f) Judges' Report, 5008.
(gl Particulars. 5009.
(hi Petition. 5011.
(it Recriminatory Charges, 5021.
(j i Reserving Special Case, 5022.
(kl Security, 5022.
(It Time for Trial. 5024.
(m) Withdrairal of Charge or Peti

tion, 0027.
(nt Other Cases. 5029.

12. Voters,
(at Assessment Roll and Voters' List. 

5030.
(bl Court of Revision and County 

Court Judge — Complaints and 
Appeals. 5035.

(cl Disqualification, 0038.

(dl Income Qualification and Man
hood Suffrage, 5038.

(e) Saturalized Subjects and Aliens. 
5039.

(ft Property Qualification, 5040.
Igl Revising Officers, 5044.

13. Voting,
(a) Ballot Papers. 5040.
(hi Irregularities in Taking the Poll, 

5051.
(c) Refusal to Take Oath, 5052.
( <11 Refusing Ballot Paper. 5052.
(cl Secrecy in Voting. 5052.
(f) Tendered Ballots, 5052.

14. O Hier Cases, 5053.

11. Ministers of the Crown, 5054.

III. Privilege of Parliament,

1. Actions against Members, 0055.
2. Arrest und Attachment, 5055.
3. Other Cases, 5050.

IV. Miscellaneous Cases, 5057.

1. Election of Membf.rs.

1. Accounts of Expenditure.

Destruction by Agent.]—When all the 
accounts mid records of an election are inten
tionally destroyed by the respondent's agent, 
even if the case he stripped of all other cir
cumstances. the strongest conclusion will be 
drawn against the respondent, and every pre
sumption will he made against the legality of 
the acts concealed by such conduct. South 
Greg (Prov.), 11. K. C. 02.

Disbursements by Friends of Candi
date Ibsenct --/ Account Inference.]—A 
candidate in good faith intended that his elec
tion should lie conducted in accordance both 
with the letter and the spirit of the law ; and 
he subscribed and paid no money, except for 
printing. Money, however, was given by 
friends of the candidate to different persons 
for election purposes, who kept no accounts or 
vouchers of what they paid :—Held, that 
bribery would not be inferred as against the 
candidate, who neither knew nor desired such 
a state of things, from the omission of the 
subordinate agents to keep an account of their 
expenditure, especially as the law was new, 
ami contained no provision similar to the Im
perial statute, which requires a detailed state
ment of expenditure to be furnished to the re
turning officer. But it is always more satis
factory to have the expenditure shewn by pro
per vouchers; and if money is paid to voters 
for distributing cards, or for teams, or for re
freshment. these will he open to attack, and 
Judges will lie less inclined, as the law be
comes known, to take a favourable view of 
conduct that may bear two constructions, one 
favourable to (lie candidate and the other un
favourable. East Toronto (Pror.), II. E. C. 
70.

Money Paid by Candidate Personally
—Oath—“ Other Corrupt Practices.”]—The
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Act :w Viet. c. 2. ss. 7-12 (O.t. requires that 
,,jl ion expenses of candidates shall be 

through an election agent ; and the Act 
Viet. c. s. <!, requires tin member-elect to 

»wear that In* has not paid and will not pay 
i inn expenses except through an agent, and 

ilui he "has not been guilty of any other 
irrupt practice in resjwct of the sai<t elec

tion." (Certain payments were made by the 
,, .p,indent personally, and not tbrough an 
elertion agent: Held, that such payments 
«••■re not corrupt practices. Held, that the 
word' " other corrupt practices” in the mem
ber's oath meant “ any corrupt practice.” 
H < ,/ IIanting» ( Prov. ), l1. E. C. 211.

Personal Expenses of Candidate—Re
turn. | Semble, that the personal expenses of 
the candidate should be included in the state
ment of election expet ses required to lie fur
nished to the return1 :.g officer under 37 Viet, 
c 9, s. 12,”. Rellcchasac (Dow.), 5 S. C. K. 
91.

Presumption — Expenditure by Agent— 
No A count Rendered. | — Levis (Dom.), 11 8.
C K 133.

See East Middlesex (Prov.), 1 E. C. 2T*0.

fa) Generally.
Principles of Law -Scope of Agency.]— 

To sustain the relation of agency, the peti- 
tinner must shew some recognition by the can
didate of a voluntary agent’s services. The 
Westminster case, 1 O'M. & II. 89, as to 
ageticv, followed. Welland (Prov.), II. E. C. 
47.

Observations on the reasons why candidates 
should be held liable for acts done by their 
agents. The Taunton case, 1 O’M. & II. 
1K4, approved. lVc#t Toronto (Prov.), II. 
E. C. 97.

Agency in election matters is a result of law 
to Ih* drawn from the facts of the case, and the 
acts of the individuals. East Peterborough 
i Prov. i, H. E. C. 245.

Act of agency and the decisions bearing 
thereon discussed. North Ontario (Prov.), 
II. E. C. .304.

'Hie law of election agency is not capable of 
precise definition, but is a shifting elastic law, 
capable of being moulded from time to time to 
meet, the inventions of those who in election 
matters seek to get rid of the consequences of 
their acts. North Ontario (l)om.), II. E. C.

If an act. made a corrupt practice by sta
tute. is done by an agent of a candidate, but 
not in pursuit of the object of the agency or 
the interest of the candidate, or in any way 
in relation to the election, but solely for the 
purpose, interest, or gratification of the agent, 
-iii'li act, not being done by such agent qitfl 

-•*nt, is not within the penalties of IP'» Viet, 
o. 2, s. 3. Lincoln (Prov.), H. E. C. 391.

Semble, where a corrupt act is committed 
hiring an election contest by an agent with 
'In* knowledge of the candidate, and it turns

out that the person committing it was in fact 
or in mutemplation of the election law the 
agent of the candidate, it is not necessary that 
the candidate should at the time have know
ledge that the person committing the net is 
his agent or even that lie should know such 
lier son individually. 'Hie Londonderry case,
1 O’M. & II. 278, and the Dungannon ease. 3 
O’M. & II. 101, referred to and followed. 
Prescott (Prov.), 1 E. C. 88.

Allegation, that the government of the Pro- 
\ince of Ontario, in the interest and on behalf 
of the respondent, used undue influence to se
cure his return. Objection, that no agency 
was alleged, and because no such agency, if 
alleged, could in law exist:—Held, that this 
objection should be left to lie disposed of by 
the .Judge at the trial : and semble, that evi
dence of agency could be given under the alle
gation. West Huron (l)otn.), 1 O. It. 433.

The parliamentary law of agency is a sjie- 
cial law, and is different from the ordinary 
law of agency. In parliamentary elections 
the principal is liable for all acts of his agent, 
even where such nets are done contrary to the 
express instructions of such principal. Corn
wall (Dom.), H. E. C. 547.

No formal appointment or any particular 
words are necessary to constitute agency, and 
less positive evidence of appointment or revog- 
nition and adoption of a delegate to a party 
convention as an agent is required than in 
the case of one not a delegate. M’c*< Simcoe 
(Prov.), 1 E. C. 128.

It is only for those acts of the agent which 
are done by him whilst acting or professing to 
act within the scope of his duties, that the 
candidate is resiionsible. It is contrary to all 
principle to hold any person affected by the 
act of an agent, unless it was slu ,.n that the 
act. was done in the course of the employment, 
and within the scope of the authority, al
though it may lie in abuse of it. West ,Sim- 
coe (Prov.), 1 E. C. 128.

Agency in election cases differs from agency 
in ordinary commercial or other transactions 
of business, inasmuch as in the case of an 
election the agent, constituted by whatever 
acts are sufficient for the purpose, may bind 
his principal by acts which are not only out
side the scope of im authority expressly given 
to him, but which may be directly contrary to 
the express directions of the jierson whose 
agent he is held to be. Muskoka and Parry 
Sound (Prov.), 1 E. C. 197.

An agent who is not a general agent, but an 
agent with powers expressly limited, cannot 
hind the candidate by anything done Iteyond 
the scope of his authority, lierthier (Dom.), 
9 8. C. It. 102.

Effect of acts done by scrutineer who was 
also an agent. See South Ontario ( Prov.), 
II. E. (’. 420; Ilaldiinaiul (Dom.), 15 S. C. It. 
495.

See North Ontario (Prov.), 1 E. C. 1.

(b) Sub-Agents.

Responsibility of Candidate for Acts
of."|—On a charge of bribery against one T.,
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and mie A.. upon which this appeal was decid
ed, I In* Judge who tried the petition found as 
*i fact that A. had been directed by T., an ad
mitted agent of tlie respondent, to employ a 
number of persons to act as policemen at one 
of the polling places in the parish of May St. 
I’aul, on the polling day, and had bribed four 
voters previously known to he supporters of 
the apis-liant, by giving them 8- each : Held, 
that A. was not an agent of the respondent, 
and. therefore, his ads could not void the 
election. Meld, on appeal, that, as there was 
no excuse or justification for employing those 
voters, their employment was merely colour
able, and the e voters having changed their 
votes ill consequence of the moneys so paid to 
them, and the sitting member being responsible 
alike for the acts of A., the sub-agent, as for 
the acts of 'I'., the agent, and they having been 
guilty of corrupt practices, the election was 
void. Charlecoix {Dont.), 5 S. C. K. 133.

The respondent gave to one II. some can
vassing books, with directions to put them 
into good hands to be selected by him for can
vassing. II. gave one of the books to H.. a 
tavern-keeper, and M. canvassed for the re
spondent. M. was found guilty of a corrupt 
practice in keeping that part of his tavern 
wherein liquors were kept in store so oiieii Unit 
persons could and did enter the storeroom and 
drink spirituous liquors there during polling 
hour*: Held that II. was specially author
ized by the respondent to appoint sub-agents, 
and had under such authority appointed It. as 
sub-agent. and the corrupt practices commit
ted by It. avoided the election. Welland 
(/’roe.), II. E. C. 187.

Held, that the jiersoiis amongst whom the 
respondent’s moneys laid liceii distributed by 
W.. and persons acting under them, were sub
agents of respondent, and that their corrupt 
acts avoided the election. Semble, that Do 
limit can be placed to the number of persons 
through whom the sub-agency may extend. 
Ma gara (/tom.), 11. E. C. 500.

When a large and general authority is given 
to an agent, the candidate will he held respon- 
sible for the acts of sub-agents of such per
son. Cornwall (Pom.), II. E. C. 547.

See .South Urey ( Prov.), II. E. C. 52 : West 
Toronto (Prov.). II. H. < ’. 07 ; Magma 
(itoin. I, II. E. C. 5ft8; Kingston (Itom.),
11 <\ !.. J. 10.

(cl What Constitutes an Agent—Members of 
Committees.

About a dozen of the electors met some time 
before the election and nominated the respond
ent as the candidate who should conti*st the 
elec!ion in the intevent of the political party 
to which they belonged. The respondent ac
cepted and acted upon the nomination. They 
met. occasionally for the purpose of promoting 
the respondent’s election, pvoeuml voters’ 
lists, canvassed voters, and got reports on 
which they estimated their chances of success : 
- Held, that if they did not style themselves a 
committee, they had assumed the functions 
which usually devolve upon such bodies. 
North Wentworth (/‘rot’.). II. E. C. 343.

If a meeting of electors assemble and has 
the sanction of the candidate, such candidate

is responsible for its acts and the acts of the 
agents appointed by it. But where the meet
ing is large, then all present cannot he con
sidérai as agents; only those to whom cer
tain duties, either as a committee or as indi
vidual canvassers, are assigned. Cornwall 
(iJom.), 11. E. C. 547.

The respondent nominated no committee to 
promote his election : but lie was aware that 
committees were acting for him in each muni
cipality. < In one occasion lie went to the door 
of one of ihe committee rooms, and left some 
printed bills to be distributed. One IV. who 
attended the meeting of this committee, and 
who said lie was cotisideml on tin- committee, 
committed an act of hriliery : Held, that the 
committee were agents of the respondent : that 
I’, was a mendier of the committee ; and an
act of bribery having I.... committed by him,
the election was avoided. Kant Northumber
land ( Itom. i, II. E. I ’. 577.

Certain supporters of the respondent met in 
a room over a tavern to promote his election. 
Their meetings were presided over by an agent 
of his, and he attended at least one of such 
meetings;—Held, that the persons who attend
ed such meetings were his agents. North 
Ontario ( Pom.), II. E. C. 785.

.See also post (d).

.Sir North Ontario (Prov.). 1 E. C. 1 ; 
North Wentworth (Ihim.). 11 <’. L. .1. 10(1. 
2!Hi ; Cast Elgin (Prov.), 2 E. C. 10ft.

(dl What Constitutes an Agent-—Members 
of Pol it irai Associations.

The delegates to a political convention as- 
sembled for the purpose of selecting a candi
date. who never lmd intercourse with the can
didate selected, and who never canvassed in 
his behalf, cannot lie considered as agents for 
such candidate. Welland (Prov.), 11. E. C. 
187.

Where a political organization, after nomi
nating their candidate, divided into commit
tees ” to look after voters in the particular 
words in which they resided and the re
spondent had not given authority to any mem
ber of such committees, nor to any canvasser, 
to canvass generally :—Held, that one K., 
who was a member of the committee for ward 
No. 2. and who was alleged to have commit
ted an act of bribery in ward No. ft, having 
no authority to canvass in the latter ward, 
was an agent with limited authority to can
vass in ward No. 2 only, and therefore the re
spondent could not be made liable for his al
leged acts. London (Pror.l, II. E. C. 214.

One M. was a member of a township com
mittee, organized by direction of the conven
tion which nominated the respondent, and the 
work of the election was put into the hands 
of these township committees. M. canvassed 
his school section, and had a voters’ list, 
which was taken from him by the committee 
on the alh*gntion that h. was not doing much. 
'Hie respondent never asked M. to work for 
him, but M. asked the respondent what suc
cess he had. The respondent had no one act
ing for him except these committees and some 
volunteers, and he never objected to the aid 
they were giving him, nor did he repudiate
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their services : — Held, on the evidence, that 
! • ri>s|ioiidciit was ves|)onsil)le for the com- 

ii . -. and tlint M„ as a member of one of 
h i-i.iiiinitices, was an agent of the res|ion- 

hi III Ontario (Prov.), II. E. C. 3< >4.
The fact of a political association putting 

•... urd ami supporting a particular candidate 
.I... s not make every mendier of the associa- 
lion hi- agent ; hut the candidate may so avail 
hin.-••If of their services in canvassing for 
him and promoting his election, as to make 
......  In- audit.-. .Xo/7A (trig (Prov.), 11. E.

1 tv the constitution of a Reform nssocia- 
i .;i. cadi delegate to the convention was 
i lively lo promote the election of the candi

date appointed by the convention. The re
spondent had himself been for six years a 
!. . niher of the association, and was familiar 
wi'li it- objects and constitution. He had also 
as a delegate acted and canvassed for other 
candidates in the promotion of their elections, 
and expected the like assistance from the 
present members of the association, and to 
the perfection of that system as an elec-
........ring agency, the respondent owed It is
clertimi: Held, that the delegates to the as
sociation, acting as such in promoting the 
election <>f the respondent, were his agents, 
!',.!• whose arts lie was responsible : anil that 
an net of bribery committed by one It., a dele- 
uaie, and who canvassed and otherwise acted 
n r the respondent, avoided tin- election, liant 
\«rIInimhi rland (Prov.), II. E. C. 387.

If n political association is formed for a 
phi .- within the electoral district, and it is 
■ nt shewn that there was any restriction on 
n - members to work for their candidate with
in the limits of that place only, they are his 

- - throughout the whole district, licet
Pi ........ tton.j, 27 S. C. It. 241.

As to the agency of T., it appeared that he 
was one of the local vice-presidents of the 
party as-ocialion : he had been present at 
iwo meetings of local party men calling 
ill- m-elves a '* Conservative Club.” who wore 
intere-ting themselves in the election, and 
had contributed towards the cost of hiring 
li e .'lull-room : at these meetings he had 
gone over the voters' list with others, which
v. a- the only work done ; at a meeting
held hy the respondent in the place where T. 
lived, lie had presided, having Is-on elected 
chairman hy the audience, and he made a 
.-!... < |i introducing and commending the re-

; undent : before the meeting he Imd met the 
.-pondent in the street, had shaken hands 

'h him, and asked him how things were go- 
The respondent did not know that T.

w. i- local vice-president, and had never heard
il" •• Conservative Club.” T. was not a 

delegate to the nominating convention nor 
• • 'it thereat. The association, ns such, 

«a- not. charged with any definite duty in 
• omiection with the election except the selec- 

i "i a candidate Held, reversing the do- 
"ii of the trial Judges, that T. was an 

—in of the respondent. Past Elgin (Prov.),

The respondent was nominated hy a Con- 
alive association, and lie accepted the 
nation. The delegates to the association 

■ re lo du all they could to secure his elec- 
A committee was appointed in O. to

canvass the town, and a committee room was 
engaged and paid for hy the association, 
voters' lists were procured and usisl as can
vassing books, ami members were appointed 
to canvass parts of the town, and reports were 
made to the committee of tin- result of the 
canvassing. The respondent, who resided nt 
W„ did not attend the meetings, but knew
they were canvassing for him. and gave them 
blank appointments of scrutineers to till up, 
which they did, but the res]>omleut did not 
know who composed I lie committee : Held, 
per Wilson. .1.. that tin- respondent, by auth
orizing such committee at O. to appoint scrut
ineers, made them his special agents for that 
particular matter and for that occasion only, 
and did not adopt them as his general agents 
for all the purposes of the election. One T., 
a member of such committee, canvassed ac
tively for the respondent and to his know
ledge. and on the nomination day attemh-d a 
meeting of tin- respondent's friends in W., at 
which tlie respondent was present, and at. 
which arrangements were made about canvass
ing and getting out votes, and generally about 
the elect ion : 11 eld. by tin- court of appeal,
that T. was an agent of the respondent for 
the purposes of the election. One G., a mem
ber of the same committee, had a voters’ list., 
and canvassed for I lie respondent, and stahsj 
lie Imd no doubt the respondent expected him 
to vote and work for him : Held, per Wilson, 
J., that <1. was not an agent of the respon
dent. The committee of the town of JY„ hav
ing been recognized and its meetings attend
ed hy the respondent, the members thereof 
were held to he his agents. South Ontario 
(Pror. i, H. E. I'. 120.

A Reform association existed in the con
stituency as an organized body for bringing 
forward candidates and doing everything in 
their power t<> eject their nominees. 11. was 
present, at meetings of the association, and 
one witness swore " lie took ns much part as 
any of us." It was not shewn that Liu- or
ganization was well defined, or what was 
necessary to constitute membership. A com
mittee and sub-committee were appointed for 
tlie township in which R. reshh-d, hut he was 
not on them, or any committee for election 
purposes. Committee meetings were held at 
his hotel at which lie was present, hut it was 
not shewn that lie did any more at tlie meet
ings than any owner of a hotel would do at a 
meeting hold in his house. B. swore that, 
with the exception of one man, lie did no 
canvassing outside his own house ; he did not 
report to the committee meetings in his 
house, because lie Imd been doing nothing, 
but that lie gave tlie respondent the name of 
one person who wished to see him. It was not 
shown that lie Imd any authority from tlie re
spondent, or any committee, or that the re
spondent expected his assistance, or gave him 
any instructions, or recognized any act done 
hy him. At the trial it was proved that R. 
imd Im-cii guilty of a corrupt practice, without 
the knowledge or consent, of tlie respondent:

Held, following tlie North Ontario case, 
II. II. ('. nt p. 323. that It. was not an agent 
of tlie respondent. I>. heard of a meeting, 
went there, and found about half-a-dozen ih-v- 
p|e present going over a voters’ list, in which 
lie did not take part. It was not shewn that 
he had any authority from tlie respondent, or 
any committee or association, or any one on 
ills India If, or that any act lie did was re
cognized. 1». was fourni to have been guilty 
of corrupt practices without the knowledge or
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consent of the respondent :—Held, follow itig 
the North Onturio ease, II. E. (_'. at p. 317, 
that he was not an agent. Welland (Prov.J, 
1 E. C. 383.

See llaldimaud ( I Join. ), 1. E. < '. H72; Haut 
Xortliu win rln ml (Prov. i. 1 E. V. 434 ; I Vex/ 
Siwcoe (/'rot*. ». 1 E. < 138; Muskoka and
Parry Sound (Prov.), 1 E. ('. 137.

(ci M'hat Constitute* an Agent—Other Cir
cumstance*.

Admission l»y Counsel.] — See ltussell 
(Out.1, H. E. V. 133.

Attending; Meetings with Candidate
.—Canvassing. ) Evidence was given to shew 
that certain persons had attended meetings 
with the respondent, and canvassed for him, 
and had performed other acts of alleged 
agency, as ><•[ out in the evidence: Held, 
that the ads of alleged agency relied on in the 
evidence were not sufficient to constitute such 
parties the agents of the respondent. The pe
tition, nevertheless, was dismissed without 
costs. A or//» 1 or/,' ( Prov.I, II. E. (_'. 1

--------  Canvassing—Carrying Voters to
Poll. | One C. accompanied the respondent 
when going to a publie meeting, and canvassed 
at some houses. < hi the journey, the respon
dent cautioned (.'. not. to treat nor do any
thing to compromise him or avoid the elec
tion. The respondent's election agent paid for 
C.'s meals at the place where the nas»ting 
w.i- held : lleld, that the evidence shewed 
that the respondent had availed himself of 
C.'s services, and was therefore responsible 
for his ads. A witness stated that he had 
asked the people in his neighbourhood to vote
for the respondent, had attended a meeting 
of the respond - friends and made arrange
ments for bringing up voters on polling day, 
and had a team out on polling day : Held, 
that the evidence of his being an agent of the 
respondent was not dlieient. Cast Peter
borough (Proo.), II . (’. 215.

--------  Canra~ i -Other .•lr/.t.]—Mere
canvassing of i1 does not prove agency,
but it tends t e it. A number of acts,
no one of v I ght in itself be conclusive
proof of a. may, when taken together,
amount to , i of such agency. Persons 
who canvassed and went to meetings with the 
respondent, and attended meetings to promote 
the election, at which meetings the respondent 
attended ; and iiersons who canvassed with 
and introduced voters to the respondent, call
ed meetings and appointed canvassers, and did 
other acts to further the election, and ex
amined the results of the canvass, were held 
to be agents of the respondent; and corrupt 
practices committed by them, and by sub
agents appointed by them, avoided the elec
tion. Cornwall (Pom.). II. E. C. ."»47.

Warning.]- -One V., a tavern-keep
er. took tin- petitioner's side at the election 
and at a meeting called by the petitioner, at 
which he was appointed chairman. Notices of 
this meeting were sent by the petitioner to 
I*, to distribute, some of which 1'. put up at 
his house and some lie sent to other places. 
On polling day 1\ desired to give a free din
ner to some of the jietit"loner's voters, and 
asked the petitioner if lie might do so. The

petitioner did not approve of it in case it 
should interfere with his election, and told 
I', that, although he was not his l petitioner’si 
agent, lie would rather he should not do it. 
I’., notwithstanding this, paid for free dinners 
to forty of the petitioner’s voters : -Held, that 
i\ was not an agent of the petitioner. Aorth 
Victoria (21 (Dorn.), II. E. C. <171.

Attending Meetings 1 ding as Chair
man—('amassing—Other Act*.] -As to the 
agency of I,., it appeared that the respondent 
was brought into the field as the candidate 
of his party, having been nominated at a con
vention of the party association for the elec- 
toral district: L. was not a delegate to. nor 
was lie present at, the convention; and lie 
was not upon the evidence* connected with the 
association or its officers ; lie was not brought 
into touch with the candidate, nor any proved 
agent of his. either as regards his or their 
knowledge of the fact that lie was working 
or proposing to work on behalf of the candi
date, or as regards any actual authority con
ferred upon him to do so. Hut. lie was pres
ent at three meetings of electors when the 
voters’ list was gone over ; he acted as chair
man of a public meeting called in the re
spondent's interest; he canvassed some voters: 
and, from his antecedents, the respondent 
hoped or lielieved or expected that he would 
lie an active supporter lleld. that E. was 
not an agent of the respondent, llaldimaud 
case. 1 E. < '. 572, distinguished. East Elgin 
(Prov.), 2 E. C. 100.

Canvassing; -Recognition.]—One C. can
vassed for the respondent, and told the re
spondent lie was going to support him. and 
the respondent expected and understood that 
he would do everything lie could for him 
legitimately. <’. did not attend any meetings 
of the respondent's committees, and made no 
returns of his canvassing: Held, on the evi
dence. that ('. was an agent of the respondent 
for the purposes of the election. Cornwall
(3) (Pom.), II. E. C. 8<»3.

Carrying Voters to Poll -Recognition.]
One A had hired teams and taken voters 

to the polls contrary to It. S. O. 1877 e. 10, 
s. 154. and it was proved that the candidate, 
being in the village of (».. was told that A. 
was there for the above purposes, and that lie 
went to see A. in his hotel and discussed the 
election and the probable results, with lists 
of voters, &c. :—lleld, that this, and other 
circumstances of the case, established the 
agency of A. Muskoka and Parry Sound 
(Pror.), 1 E. C. 137.

--------  Support of Candidate—Uncertain
ly.] The charge was that F., a licensed 
hotel-keeper, about four o'clock on the polling 
day served II, and a voter with drinks in the 
barroom. F. was a member of the Reform 
association, and generally took part in elec
tions. lie attended the meeting called for the 
nomination of the respondent, but lie took no 
active part in it. On the election day he drove 
electors to the poll, but it did not appear on 
which side he was voting. The president of 
the Reform association said he did not think 
that F. worked for the respondent, and un
derstood lie was a friend of the defeated candi
date: and ll. said lie thought he waa working 
for i lie respondent. One of the trial Judges 
held that the evidence failed to shew that F. 
was an agent of the respondent : the other 
held that it was sufficient to establish such
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ngPiK-v. On appeal, one of the Judges ng-eed 
with ilio former view. The other Judges did 
not consider the point. Hast Simcoe (Prov.),
I E C. 291.

-------- Volunteer—Other Act*.]—On the
morning of the ((oiling day, S. met McN. in 
all I,'-tel, and asked him to vote for the re

lu,!,.lent. in which he agreed; lie then took 
him to his (S.'sI house, and afterwards to 
, taxern where he treated him, and then to 
a pull where lie voted. S. always took an 
iK-ii\e part in every election on the Reform 
vhi,,, ami during this election he had, on one 
,,r. a si....attended a meeting of the local polit
ical organization, or committee, for whose 
nets in the management of the election the re- 

; anient would be answerable, when some 
election work was done, but it was not shewn 
that he had canvassed except in this particular 
ea~e. or that he was a member of the com
mittee, and lie swore that he was not asked 
i.i do any work. On the polling day he was 
aethely engaged ill driving voters to the polls 
in hi- own conveyance, which he said he did 
:i- a mere volunteer: Held, that the treat
ing was a corrupt act, but that S.’s agency 

. not proved. North Ontario (Prov,), l 
; - 1.

Intrusting; with Money — Sub-Agent».]
When a candidate pu s money into the 

hands of his agent, and exercises no super
vision over the way in which the agent is 
(-(■ending that money, but accredits nml trusts 

. and leaves him the power of spending 
the money, although he may have given di- 
nvtiniis that none of the money should be 
in jin-perly spent, there is such an agency 

hlished that the candidate is liable to the 
fullest extent not only for what that agent 

> do, but also for what all those whom 
il.it agent employs may do. South Grey 
t/Vor.i. H. E. C. 52.

Nominating; Convention -Addrets of 
i' Ilibili Ift quest fur Support.]—The peti- 

m this case charged that one 11.. ns 
agent of the respondent, in violation of It. 
S. u. 1<77 c. 10. s. lût, sold or gave drink 
ai I us tavern within the limits of a (tolling 
Mibdivisinn on polling day, which, by R. S. 
t 1<77 e. 11, s, 2, s.-s. 0, is made a “ corrupt 
; r.i liee." It; appeared that II. was present, 
>' d had acted as a delegate at the convention 

representative Reformers whereat the re
spondent was nominated. The latter did not 
undertake a (lersonal canvass, or appoint any 
particular persons or association of persons 

- agents for the purpose of carrying on the 
contest, but at the said convention lie made 
; peeeli intimating that he e.\|>eeted bis 

: ' ids to work for him:—Held, that this 
• ' iputi'd an appointment by him of every 

e of those who constituted the convention 
a- lus agent for the purpose of the contest, 

' ■' iio proof of acts done by the persons thus 
'Idressed and recognized by the candidate, 

•s nece.ssary to establish tlie agency, and, as 
•I imdoubtcdly did sell the liquor as alleged, 

i d as this corrupt act was not shown to be 
1 h trilling nature and extent ns to come 

thin R. S. <). 1877 c. 10, S. 150. the elec 
must lie declared void under s. 158.

II ai tin- trial, that the question of agency 
' "f fact, and must lie decided in every 
upon the circumstances immediately in

-lion. West Simcoe (Prov.), 1 E. C.

It appeared that when the candidate ac
cepted the nomination of the convention of 
the party he intimated to those present, among 
whom was N„ that he looked for their ac
tive exertions in carrying on the contest:— 
Held, at the trial, that this amounted to an 
authorization of those present, including N„ 
to canvass and thus to act as agents, for the 
authorization to canvass covers agency, and 
even without any such express declaration 
the agency of those persons who were actually 
attending and taking part in the convention 
was established in the absence of anything 
shewing a repudiation or rejection of the offer 
of services which is implied by the very fact of 
their attending and making the nomination. 
Muttlcuku and Puny Sound (Prov.), 1 H. C. 
107.

-------- Addrcs* of Candidate—Request for
Support- -Acts of S apporter». J—The respond
ent was nominated by a convention of the 
Conservative party, composed of fifty or 
seventy-five persons, among whom was It., 
who was well known as a prominent member 
of the party, and was on intimate terms with 
the respondent, both of them being physicians. 
R. was one of the persons nominated at the 
convention, but the choice fell on the re
spondent. who then made a speech of 
acceptance, in which he said he expected his 
friends to take an interest in the election and 
to work for hlm. R, made no systematic 
canvass, but he asked several people for their 
votes, was at various informal meetings of 
voters held in the interest of the respondent, 
and with the respondent visited the houses of 
several voters: Held, that R. was an agent 
of the respondent. F. I). was at the conven
tion which noininatwl the respondent, and lie 
and W. It. were among the supporters of the 
respondent in a particular locality who held 
meetings at which tlie voters’ lisis were dis
cussed and arrangements were made for look
ing up doubtful voters: Held, that these 
men were both to be regarded us agents of the 
respondent. Host Northumberland l Prov.), 
1 E. C. 434.

Ratification of Payment—Knowledge.] 
a voter who had a claim of $8 from a 

former election of respondent, when canvassed 
to vote, said he did not think lie should vote, 
evidently putting forth the $3 that was due 
to him as n grievance. The clerk of nil agent 
of the respondent promised to pay it to him. 
and he voted, and the money was paid after 
the election, and charged by the clerk in the 
agent's accounts as “paid J. Lundy $3,”’ but 
without the knowledge of such agent. An
other agent of the respondent (Mc!>. i, who 
was treasurer of the ward, and was aware of 
the claim, and had told the voter it would lie 
made right, paid the first agent's account, 
but did not then take particular notice of the 
payment, and it was not explained to him. 
The clerk had been requested by his employer 
(the agent, first mentioned i to canvass a par
ticular voter, but was not employed as a 
canvasser generally by any one: —field, that 
such clerk was not an agent or sub-agent of 
the respondent; (2f that the payment of 
the account by the agent Old), i was not 
under the circumstances a ratification by him 
after the act, so as to affect the election.
u - tt Toronto ( Prov, (, H. E. 0. 97.

Scrutineer Written Appointment.]—A 
scrutineer appointed for a polling (dace at an
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election under tli<> written authority of n can
didate is an agent for whose illegal nets at 
the polling |ilace the candidate will I»' nuswer- 
alile. II<iltlhimud (JJoiu..1, 1 K. C. 520.

Support of Candidate -Motin -/frcofl- 
ii il ion. | A year liefore the eleetion the re- 
s|nni(|eiit paid part of tlie eh nr gw of n lawyer 
retained hy one < t. to attend the revision of 
the assessment rolls. O at the lime of the 
election atlenileii one of the respondent's meet
ings at which lie stated that his own mind was 
not math1 up, hut lie urged that the respondent 
ought to have the support of the voters, lie 
being a local man; and in three or four in
stances O. asked voters to vote for the re
spondent. 'Plie respondent and his friends dis- 
trusted O.. and in no way recognized him as 
m-ring with them: Held, that < >. was not 
an agent of the respondent for the purposes 
of the election. 11 ni I on (I turn. I, II. K. C.

One S., who desired nomination as a candi
date by a Reform convention, was not nomi
nated. and thereupon, from hostility to the 
convention and its nominee1, opposed the can
didate of tin* convention, which thereby had 
the effect of supporting the respondent. At the 
close of the poll, the respondent publicly 
thanked S. for being instrumental in bringing 
about ids election. S. owned a shop and 
tavern, but the license for the latter was in 
his clerk's name; and during the polling hours 
on jiidling clay spirituous liipiors were sold 
and given in the shop and tavern : -Held, that 
what was done by S. at the election was in 
pursuance of a hostile feeding against the con
vention and its candidate, and did not con
stitute him an agent of the respondent. Card
in U (Pror.), ll. K. C. -dll.

I lot ire Iti coQiiilion - - A/teiidinrt 
Met tin!ix.\ One M.. the reeve of a township, 
exerted himself strongly in favour of the re
spondent. to whom he was politically opposed, 
and again i the other candidate, and attended 
meetings wlieri* the respondent was, and spoke 
in his favour. The reason for his supporting 
the respondent and opposing the other (min
isterial i candidate with whom he was politic
ally in accord, was. that the ministry of the 
day had separated the township of which he 
was reeve from the riding. He was annoyed 
and indignant at this separation, and announc
ed his intention of using all his influence 
against the ministerial candidate. The re
spondent asked M. to attend a public meeting, 
which lie diil: and at another meeting which 
In- attended. M. stated (but not in the re
spondent's hearing (that he was acting there 
on the respondent's behalf. M. was once in 
the respondent's committee room, and signed 
and circulated circulars issued by the re
spondent’s friends; Held, that the question 
of agency lining one of intent, the respondent, 
under the circumstances, never conferred upon 
M. the authority, nor did M. accept the dele
gation. of an agent for the purpose of the
election. Xorth Gnu (Pror.), II. 1). C. 3(12.

— - Motive—Tmieherii.] — L„ being a 
municipal councillor, and as such a mendier of 
an association which had brought out the re
spondent as a candidate for election, had a 
personal disagreement with the respondent, 
and refused to attend the meeting of the nomi
nating committee when the respondent receiv
ed the nomination, and when asked by the re

spondent to support him refused so to do, 
saying that lie now had an opportunity of 
getting even with him: but without the know
ledge of the respondent lie took an interest in 
the election and briltcd a voter:—Held, that 
he was not an agent of the respondent, and 
that there was evidence tending to shew that 
lie was acting treacherously toward him. Len
nox i Pror. i. 1 E. <.'. 41.

- AH A tie h Ih or Committees A/i/ioiaZ- 
nl \ nt limit ii of Su tutor tern - - lt< ■munition.]

Semble, if a candidate in good faith under
takes the duties which bis agent might under
take. the acts of a few zealous political 
friends in canvassing for him. introducing him 
to electors, attending public meetings and ad
vocating his election, or bringing voters to 
the poll, would not make such candidate re
sponsible for prohibited acts contrary to his 
mhlicly declared will and wishes, and without 
tis knowledge and consent. The respondent 

in his evidence stated that he objected to com
mittees: that he knew certain persons were 
his supporters, and believed they did their liest 
for him. but he did not personally know that 
they acted for him. Other evidence shewed 
that these persons took part in the election 
on behalf of the respondent: some s]M>ke 
for him at one of his meetings: and 
one of them stated that he and some 
of the others canvassed for the respon
dent, and that he gave tin* respondent to 
understand he was taking part in the election 
for him : Held, that as it did not appear that 
any one of these persons was authorized hy 
the respondent to represent him. and as they 
did not claim to have any such authority from 
him. but supported the respondent ns the can
didate of their party, the said persons were 
not agents of the respondent for the purposes 
of the election. Remarks on the evidence of 
agency. Semble, that if a candidate who had 
appointed no agents was aware that some of 
his supportera were systematically working for 
him. and by any act, or forbearance, could be 
fairly deemed to recognize and adopt their 
proceeding*, he would make them his agents. 
Smith Xorfolk (Itom.}, H. E. ('. OHO.

-------- (hit a ii i;a t ion—.1 bsen ee of—Iteenpni-
tioii--Scrutineer. |—At the election in ques
tion there was no formal organization of the 
party supporting the appellant. The county 
Reform association had lieen disbanded and 
the minutes, regularly kept since 1SK2, de
stroyed. as were the rough minutes of every 
meeting of a convention of the party held 
since that date. In lieu of local committees 
vice-presidents were appointed for the re
spective townships, and on the approach of a 
contest the vice-presidents called a meeting 
of tin* county association, composed of all 
Reformers in the riding, to go over the lists 
and do all the necessary work of the election. 
Tlie evidence of II.'s agency relied on by the 
petitioner was. that he had always been a Re
former. had been active for two elections, had 
attended one important committee meeting and 
been m-ognized by the vice-president of the 
township as an active supporter of the ap
pellant. and that lie acted as scrutineer at 
the polls in the election in question. The trial 
Judge held that nil these elements combined, 
in view of the state of affairs regarding or
ganization. constituted II. an agent of the 
appellant :—-Held, that the circumstances 
proved justified the trial Judge in holding the 
agency of II. established. Ilaldimand (Dorn.), 
1 E. C. 572.
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Volunteer—Recognition.]—S., xvho 
was a political friend and supporter of the re*
I... deni, treated n meeting of electors with

tl,(. knowledge, though not with the direct ns- 
m ! I, of the respondent. It was proved nt the 
trial that S. was a noisy, talkative man, em
ploi ed us a travelling agent through the coun
try ; he had a bet or bets on the election ; the 
respondent saw him at the meeting, and had 
some conversation with him in the crowd. 
Seme lime during the contest, and later than 
the date of the meeting, he went to respond
ent's office to make some suggestions, and 
asked his opinion as to the result, as lie said 
some men wanted to hot with him. While 
there lie saw some *‘ campaign literature " on 
tiie table and took some of it away with him, 
with the assent of the respondent. No evi
dence was given that he canvassed voters, and 
the respondent swore that he never gave him 
. \pre-> authority to canvass or to do any
thing for him, and that he was not a man he 
would employ as an agent :—Held, that at the 
time of the meeting S. was nothing more than 
a volunteer, for whose acts the candidate was 
i ni responsible. Prescott (Prov.), l 0. 0. 
88

Various Acts and Circumstances. | -
Evidence to < stablish agency discussed. 
■' utli Perth (Out.2 K. C. 30: London 
11loin. I, 111 ('. L. J. 281 ; South Oxford 
iDuw. i. 11 ('. h. J. 1(51; lirockvillc and
I. l .abetlitoicn < />o»i.1, 32 U. I'. II. 132 :

Ontario (Prov.), II. E. C. 420; North 
Ontario ( Horn. I, II. E. C. 785 ; Hal ton 
i I tom. i. II. II. („'. 730; A orth Ontario 
i Wot*. I, 1 E. C. 1 ; Went Northumberland 
i Horn, i. 10 S. C. It. (535 ; Welland (Prov.),
II. K. 0. 47.

3. Bribery and Corrupt Practices.

(a) Generally.

Acts of Agents — Motive—Ambiguity.]— 
When these two things concur, an act that 

■i l . within the designation “ corrupt prae- 
ti'-e." and that the doer of the act is an agent 

the candidate, the court is not at liberty to 
that the net was done in order to promote 

ta of the agent, and not in order to 
promote the interest of the candidate, that, 
th'iimh true it is the act of the agent, it is not 
tlw net of the agent, quit agent. It being an 
m l which is profitable to the doer of the act, 
:iml the making of the profit being assumed 
i" l»‘ the motive of the doer of the act, cannot 
<1; -"elate the act from the election. The Lin- 
- "'h ea.-c, II. E. <’. 301, commented on. The 
Harwich ease, 3 O'M. .* II. <10, distinguished. 
ll>-t Simvoe (Prov.), 1 E. C. 128.

- Motive — Influencing Electors.]— 
Where a candidate in good faith intended that 
his election should be conducted legally, and 
li d printed and circulated throughout the con

i'1 ! v a synopsis of the new law as to cor
nu r practices, and had caused an editorial 
" tide to lie printed in a newspaper, and had 
1 I 'M trouble to have the law explained to the 

Held, that, although many of the
done during ....... lection created doubt and

1 ' -dation in the Judge, yet, as the return of 
ber ought not to be lightly set aside, 

the Judge ought to be satisfied that the acts 
done were done to influence the electors and so 
'"lie corruptly : and this election was upheld. 
4 ■ ■> Toronto (Prov.). II. E. C. !>7.

Vol. III. n.—150—7

Deputy Returning Officers - Political
Associations.]—'Hie suggestion of names and 
recommendation of deputy returning officers 
by political associations commented on and 
disapproved of. Xortli Ontario (Prov ), 1 E. 
C. 1.

Expenditure — Absence of Account—Pre
sumption.]—When an agent of a candidate 
receives and spends for election purposes largo 
sums of money, and does not render an ac
count of such expenditure, it will create a pre
sumption that corrupt practices have been re
sorted to. Levis ( I tom.), 11 S. C. It. 133.

Judgment General Finding.]—In this 
case the judgment appealed from did not con
tain any special findings of fact or any state
ment that any of the charges mentioned in the 
particulars were found proved, but stated gen
erally that corrupt acts had been committed 
by the respondent’s agents without his know
ledge, and declared that he had not been duly 
elected, and that the election was void. On 
nn appeal to the supreme court on the ground 
that the judgment was too general and vague :
-Held, that the general finding that corrupt 

acts had been proved was a sufficient compli
ance with the terms of the statute It. S. C. 
18815 c. 0, s. 43. Pontiac (Horn.), 20 S. C. 
It. 020.

Statutes—Interpretation of—Meaning of 
Ternis I'sod.] - The plain and reasonable 
meaning of 32 Viet. c. 21 ( O. I is, that when 
the prohibited tilings are done in order to in
duce a not lier to procure, or to endeavour to 
procure, the return of any person to serve in 
parliament, or the vote of any voter at any 
election, the person so doing is guilty of 
bribery. The difference beween the Imperial 
statute l 17 iV is Viet. e. 102. s. 2. s.-s. 3. pro- 
viso), and the Ontario statute (32 Viet. <\ 21, 
s. <57, s.-s. 3, proviso). as to “ local expenses ” 
in elections, pointed out. East Toronto 
(Prov.), II. E. C. 70.

Held, that “ illegal and prohibited acts re
lating to elections," in the definition of cor
rupt practices in_ the Ontario Controverted 
Elections Act, 1871. were confined to bribery, 
hiring of teams, and undue influence, as de
fined by ss. <57 to 74 of the Election Act of 
18<58. North York (Prov.), H. E. C. 02.

The words “illegal and prohibited acts in 
reference to elections." used in 34 Viet. c. 3, 
s. 3 (O.), mean such acts done in connection 
with, or to affect, or in reference to elections : 
not all acts which are illegal and prohibited 
under the election law. Brockville (Prov.), 
IT. E. C. 130.

The definition of “corrupt practices " in 
s. 3 of the Dominion Controverted Elections 
Act, 1873, considered. North Victoria 
(Pom.). II. E. C. 584.

The Imperial and Dominion election laws, 
ns to corrupt practices and tlieir consequences, 
compared and considered. Kingston (Pom.). 
H. E. C. 625.

Semble, that the term “ wilful.” ns used in 
s. OS of 37 Viet. c. 0 ( D. I. cannot he construed 
in a narrower sense than the term “corruptly” 
in s. 02. s.-s. 1 ; and that the term “corruptly” 
does not mean wickedly, or immorally, or dis
honestly. but doing that which the legislature
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plainly mount in forbid : ns an act done by a j 
man knowing that ho is doing what is wrong ; 
and doing it with nn evil object. Hal ton 
(Oom.t, II E. C. 73<i.

The intention of the legislature wan, that 1 
votes should be given from the conviction in | 
the mind of the voter that the candidate voted 1 
for was the best person for the situation, and | 
that the public interest would be best served 
by electing him, and the evil to be corrected 
was supporting n candidate for causâ livri, 
or for personal gain in money or mor y’s 
worth lo the voter. Huit un (/'rot?.), II. E. 
('. 383.

Summons for Corrupt Practices
Limitation of Time - Evidence ■— Several 
Charges.]—See flat ton (Pro t\), 2 E. C. 158.

•See MttxKoka ( Pror.), II. E. ( . 438; IIV*# 
Iluxtings (Pror. |, II. E. 211; Pant To
ronto ilium.), 10 C. L. J. 218.

(hi Iets of Trifling Xaturr ami Extent not 
Affecting the Ifcsult of the Election.

The majority of the respondent was 337 : 
tint it appeared in evidence that two agents 
of the respondent had bribed between forty 
and fifty voters ; that in close proximity to 
the polls spirituous liquor was sold and given 
at two taverns during polling hours, and that 
one of such agents took part in furnishing 
such liquor ; and that such agent had previous 
to the election furnished drink or oilier enter
tainment to a meeting of electors held for the 
purpose of promoting I lie election:—Held, 
that the result of the election had been affect
ed thereby, and that the election was void. 
Primà facie corrupt practices avoid an 
election: and the onus of proof that they are 
not sufficient lo affect the majority of votes 
rests upon the respondent. ll'r»< Hunting* 
(Pror.). II. E. C. 530.

Where corrupt practices by agents, and 
others in the interest of the respondent, 
affected less votes than the majority obtained 
by the respondent at the election Held, un
der Viet. c. 10. s. 37 (O.), that such
corrupt practices did not extend beyond the 
votes affected thereby, and did not avoid the 
election. Lincoln (Prov.), 11. E. C. 48$).

Although the irregularities of the deputy 
returning officer could not. by themselves, 
be said to have affected the election :—Qua-re. 
whether in conjunction with another corrupt 
act which was found to have been committed 
by an agent of the candidate, they could un
der It. S. I), 1877 c. 10. s. 15$), conjointly be 
said to have done so. Held, at the trial, that 
the irregularities were not “ illegal practices,” 
as mentioned in that section, but were rather 
defaults than acts or practices, and entirely 
unconnected with corrupt practices. What is 
referred to in s. 13$) is systematic illegality, 
whether amounting to corruption or falling 
short of it. to such an extent that the parti
cular acts which are proved, may be reason
ably considered merely to be instances in 
connection with the general system of cor
ruption or illegality which has been prevalent 
during the contest. Prescott (Prov.), 1 E. C.

The power of saving an election under It.
S. O. 1*77 10, b. 159, should be exercised
very cautiously, and a fortiori by the Judges 
of tiw appellate court, where the rota Judges 
have deemed the case to be not proper for the 
application of the power given by this section 
of the Ait. The object and purpose of it.
S. O. 1877 c. in. s. 15$). do not require any
thing in the shape of an attempt to estimate 
the number of votes which can be shewn or 
surmised to have been affected by the cor
rupt act: in question, and to balance that 
against the actual majority. Although, no 
doubt, the word ** trifling” must be construed 
in each case with some reference to the 
majority, particularly when considering the 
extent of the corrupt acts, the court is not 
called upon to enter into a quasi scrutiny for 
the purposes of this section. West Simcos 
(Prov.), 1 E. V. 128.

Held, per Boyd, C.. that but one corrupt
practice was proved in this case, and that, in 
view of the provisions of s. 151) of the Act, 
that one was not sufficient to avoid the re
turn ; that, inasmuch as respondent's per
sonal expenses had not amounted to $100, 
and as. during the canvass, although he 
had treated friends, he had not done so 
to any greater extent than bad previously 
been his habit, neither his personal con
duct during the election nor the absence 
from the trial of one of his chief agents, 
against whom considerable suspicion was 
raised by the evidence, ought to prevent the 
court I mm applying the provisions of U. S. 
o. 1*77 e. 10. s. 151», to the circumstances 
of this case. Held, per Cameron. C.J.. that, 
although nothing corrupt or unusual was 
proved as to respondent’s expenses or treat
ing, he had not properly returned his personal 
expenses, and ibis circumstance, coupled with 
the keeping out of the way at the time of the 
trial of one of his chief agents, should pre
vent respondent receiving the benefit of s. 
151) of the Act. and the election should he 
avoided. On appeal :- Held, that upon the 
evidence the election was saved under the 
provisions of s. 15$). East Middlesex (Prov.), 
1 E. C. 250.

II. was a prominent supporter and agent of 
the respondent, secretary of the Iteform asso
ciation of the riding, delegate to the con
vention which nominated respondent, and an 
active organizer and manager of the election 
contest. R., a voter, well known tu 11. as 
what he called a “ loose fish.” and belonging 
to a family reputed to sell their votes, came 
to II., and asked for money for his vote ; not 
succeeding, he returned next day and made 
a similar request. Finally he asked for $5, 
because, la- said, he was sick and hard up, 
ami wanted to pay his taxes. Whereupon II. 
gave him $5, but on It. pledging his word that 
it had nothing to do with his vote. It, told
T. , another voter, that if he wanted $4 or $5 
now wae his time, and Introduced him to H. ; 
T. asked if any money was going, and offered 
his own vote for $111, and his father and three 
brothers for $20. II. gave him $4. calling it a 
loan, and on T.’s word of honour that it 
would not influence him in the election. II. 
also hired the team of a man named C. for 
the election day. The election was very close, 
over 2.700 votes being polled, and the respon
dent's majority being twenty-three :—Held, 
that these were clearly corrupt acts. I’er 
Boyd. (J.. that though the several acts of the 
agent in this case were clearly corrupt acts,
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they did not avoid the election, as they came 
will, h tin- protection of II. S. <). 1877 <•. It), ». 
l.v.i; ;iml per Cameron. J., that they did avoid 

lion, as they were not within the said
pi..... lion. 1’er Hoyd, <'. - Tlie scope of the

,ii was that an election should not he set 
a-, . lor two or three illegal acts of a trilling 
muure or extent, where the majority is con
siderably more than the votes affected, tin-
I, ... iiiese illegal acts and practices prevailed, 
and v, ere s.i influential, extensive, and in- 
. ,j■,,11. as to induce the prohahle and reasoti- 
aIIiclief that hut for such acts and prae
tors the result might have been different, 
while here, after striking off the corrupt votes,
the .......... lent whuld still have a majority.
I*,.r Cameron, .1 The extent of the influence 
of ihe corrupt acts is not to he measured or 
t'limatcd merely by the number of corrupt 
\hut in connection with the influence of 
ihe part.v proved to he guilty of its vommis- 
siini, and by the opportunities he may have 
laid of resorting to like practices in other 
cases. On appeal to the court of appeal :
I h id. adirming the finding of Cameron, .1., 
that the corrupt acts in this case did not come 
w ithin the protection of s. 150, and therefore 
i hr election was avoided. East Sitncue 
i I'ruv. », 1 E. C. 21)1.

Irregularities at nomination and at poll
ing See X. f '., ib. See also Moul; (Prov.),
II. E. C. 154.

At the trial of the petition one corrupt act. 
namely, the payment of the travelling ex
penses nf a voter, M.t by I*\, an agent of the 
re.|i(»ndeiil. was proved; it was also found 
that C. 1». was guilty of bribery, in giving 
;i dollar to each of two voters and offering 
money to another, hut no agency was proved, 
and that !.. It. gave liquor at his tavern dur- 
,i _• pulling hours, hut he was not proved to 
i, ■ .ni agent. It was contended that these 
latter acts, and the evidence as to the acts 

. d conduct of three other persons in connec
tion with other charges which were not 
pro' I’d. should all he taken into consideration 

ih ilie proved corrupt act, in order to take 
■ i-a-e out of s. 151) of the Election Act, It. 

S. t ». 1877 c. 10, and prevent the respondent 
from .;i\ing his seat under the provisions of 
that -'I lion: Held, that the election was 
not avoided. Per Patterson, J.A.—The "re
sult " referred to in s. 15!) is the result which 
touches the right to the seat which is being 
contested, i. e., the majority of legal and 
holm.i votes. The petitioner could not insist 
on giving evidence of any corrupt practice 
which he had not charged—and for this pur- 
pn-v illegal acts are corrupt practices—hut 
wlieiln-r the evidence given upon any charge 
is sufficient to establish it, or falls short of 
doing so. any facts or any course of conduct 
shewn by that evidence may he properly con

i' rod in connection with any other corrupt 
or illegal practice which has been proved, and 
i lie nature or probable extent of which it may 

• to elucidate; hut on consideration of 
•dl fhe facts in this case this election should 

" I l;l good and the respondent duly elected. 
I’ I'l iguson. ,1.—The words “ other illegal 
l ii''"s at the election," at the end of s. 159. 
‘" i-1 I"' illegal practices the existence of 

h is ascertained and known, and the way 
lu.r existence becomes known is by the evi- 

This cannot rest in conjecture, it must 
proved. Whenever, in giving evidence to 

prove a corrupt practice charged as having 
fif'd, committed by an agent, it appears that

I illegal practices took place, though the evi- 
i deuce fail to prove the agency, these illegal 

practices are comprehended in the meaning of 
I the words "other illegal practices at the 

election," and must he taken in connection 
| with the corrupt act of the agent. On the 
: whole case, the corrupt act proved was so j trilling that the result cannot have been 
! affected by it, either alone or in connection 
j with the other illegal practices at the elec- 
I tion ; the election should not he avoided.
: Welland (Prov.), 1 E. (’. 383.

It. committed two clearly proved acts of 
bribery; F. I ». and W. b. entered itno a 
scheme for violating the secrecy of the elec
tion by inducing voters to exhibit their 

I ballots, after they were marked, at a window;
I ami the evidence developed at least two other 

acts of bribery, though not by agents, and J some suspicious circumstances : hut all these 
I were without the knowledge or consent of the 

respondent. The vote polled was about 4,500, 
out of which there was a majority of fifty.' 

j one for the respondent: 11 eld, that the elec- 
' tion was void because of the corrupt acts of 

K. : and, in view of the conduct ami details 
of I he contest, the saving provisions of s. 
150 of fhe Election Act, it. S. O. 1S77 <•. 10.

j could not be applied. The . .........  for
violating the secrecy of the ballot was an 

I illegal act under s. 1-10, and had no little 
significance when taken in connection with 
the proved ads of bribery. In estimating the 
application of s. 150 it was impossible to 
leave out of sight the illegal practices under 
». 140. West Simone (l’rov.), 1 E. V. 153, 
referred to and followed. East Nortliumb' i 
land (Prov.), 1 JO. C. 434.

Though the only corrupt act proved against 
a sitting member was of a trivial and unim
portant character, and he had at public meet
ings .warned his supporters against the com
mission of illegal acts. yet. as such act was 
committed by an agent whom he hud taken 
with him to canvass a certain locality, and 
there were circumstances which should have 
aroused his suspicion, he should have given 
a like warning to his agent, and not having 
done so he was not entitled to the benefit of 
the amendment to the Controverted Elections 
Act in 54 & 55 Viet. c. 20, s. 11). H c.it Prince 
(llom.), 27 S. C. It. 241.

Where only two acts of bribery were 
proved, hut the perpetrators were both active, 
and one an important agent of the candidate, 
neither of whom was called at the trial, and 
one of the bribes, though only $2, was paid 
out of a general election fund, to which the 
respondent had contributed $250, and the re
spondent's majority was 05 out of a total 
vote of about 5,000:—Held, that the elec
tion was rightly avoided, notwithstanding the 
saving clause, s. 172 of It. S.* (). 1807 c. 0. 
North Waterloo (Prov.), 2 E. C. 70.

The total vote polled was over 4,500, and 
the majority for the respondent was 29. The 
trial Judges had reported one person guilty of 
an act of undue influence, three, of being 
concerned in acts of bribery, and T. and two 
others of providing money for betting :—Held, 
that s. 172 of the Election Act. It. S. (). 
1897 c. 9, could not he applied to save the 
election. East Elgin (Prov.), 2 E. C. 100.

-See Duffrrin (Prov.). II. E. O. 530; North 
Ontario (Prov.), 1 E. G. 1; Hamilton 
(Prov.), 1 E. C. 400.
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(c) liribcry.

Generally What It Is.]—Itribery is not 
< onlined to tin* actual giving of money. 
Where a grossly excessive price has been paid 
for work or for an article, it is clearly 
bribery. Cornwall (Dow. 1. 11. E. C. f»47.

Where money was paid to voters for ser
vices agreed to he rendered, but such services 
were not rendered owing to the misconduct 
of the voters, such payment was not bribery. 
West Toronto (Trov. i. H. E. C. 1)7.

Where half a cord of wood was given to a 
voter in poor circumstances during the elec
tion. and the giver swore that it was given 
out of charity :—Held, not an act of bribery. 
Where a voter was bailed out of gaol on the 
day of polling by a friend, but according to 
the evidence without reference to the elec
tion Held, not an act of bribery. London 
( I'rov. i, II. E. r. 214.

The giver of a bribe as well as the receiver 
may be indicted for bribery. The first prin
ciple of parliamentary law is that elections 
must be free; and. therefore, without re
ferring to statutory provisions, if treating was 
carried on to such an extent as to amount to 
bribery, and undue influence was of a char
acter in affect the election, the election would 
be void. 1\orth I ictoria (horn.). II. E. C. 
f.84.

See London (I'rov.). II. E. -14; 11’c.it 
Northumberland ( how. I. 10 S. ('. It. 035; 
Dalton (Dorn.), 11. E. C. 7110.

By Agents. | One M., a carter, who 
voted for respondent, at the request of I’., the 
respondent’s agent, carried a voter live or six 
miles to the polling place, saying that he 
would do so without charge. Some days after 
the election I’., the agent, gave M. S2. in
tending it as compensation for the conveyance 
of such voter to the poll, but M. thought it 
was in payment for work which In- had done 
for I*, ns a carter. The candidate know 
nothing of the matter : Held, that there was 
properly no payment by V. to M. for any pur
pose, the money being given for one purpose 
and received for another: but that if there 
had been, it was made after I’.'s agency had 
ceased, and there was no previous hiring or 
promise to pay, to which it could relate back. 
If such payment had been established ns a 
corrupt practice, it would have avoided l’.’s 
vote, but not M.’s ; and it would not have 
defeated the election, for it was not found to 
have been committed with the knowledge or 
consent of the candidate, but the contrary. 
Itrorkville (I'rov.), 11. E. ('.

An elector when asked to vote for respon
dent said that it would he a day lost if lie 
went, to vote, which would cost him .$1. To 
which the canvasser replied ; " Home out, and 
your $1 will be all right:”—Held, not sulli- 
eient to establish a charge of bribery. Monel; 
(I'rov.), II. E. V. 1Ô4.

lv, an agent, while canvassing a voter in 
ward No. !». gave him money to get beer, for 
which the voter paid a lesser sum. and. as the 
voter was poor, told him to keep the change :

Held, under the circumstances, not an act 
of bribery. London (I'rov.), H. E. ('. 214.

One M„ the financial agent of the peti
tioner. agreed with a voter who had a differ

ence with the petitioner about a right to cut 
timber on the voter’s land, to settle the matter 
—the voter when canvassed to vote for the 
petitioner having referred to this difference. 
M. signed an agreement in the petitioner's 
name, whereby he surrendered any claim to 
cut timber except as therein mentioned : - 
Held, that a surrender of the right to 
cut timber on the lands of another was a 
“ valuable consideration,” within the mean
ing of th.- bribery clauses of 32 Viet. c. 21 
(O.i 2. That the agent >1. was guilty of 
an act of bribery. X»rth \ ictoria (I'rov.), 
11. E. (’. 2Ô2.

An agent of the respondent, while can
vassing a voter, gave $8 to the widowed sister 
of the voter, an old friend of his. who was 
then in reduced circumstances. The agent 
stated that this was not the first money so 
given, and that it was in no way connected 
with the election :—Held, under the circum
stances, not an act of bribery. An offer by 
an agent of the respondent when canvassing 
a voter, that he " would see him another time 
and things would be made right.” is not an 
offer of bribery. North l ictoria (I'rov.), II. 
E. ('. 2Û2.

One II.. a voter, held a claim against the 
respondent, and M., a member of a township 
committee, and another, for five years, which 
lie had been endeavouring to procure payment 
of. When canvassed at the time of the elec
tion. he stated that if he did not get it settled 
la- would not vote for the respondent. M. 
induced the respondent to give his promissory 
note to II. for the debt, but did not give tin- 
respondent to understand directly or indirect
ly that the note had anything to do with the 
election: — Held, that it is always open 
io inquire, under statutes similar to the 
Election Ads. whether the debt was paid in 
accordance with the legal obligation to pay 
it. or in order to induce the voter to vote or 
refrain from voting. 2. That, on the evi
dence. the motive which induced >1. was 
that of procuring the voter 11. to vote at the 
election, and that thereby an act of bribery 
was committed by M. as such agent, which 
avoided the election. North Ontario (I'rov.), 
II. E. i'. 304.

A large sum of money, averaging $;*. per 
head, had been spent by two of the agents 
of the respondent, and money had been given 
by them to persons without any instructions :

Ibid, that where such money had been 
applied improperly, it must be considered that 
it was intended to lie so applied, t'orntcall 
(ltow.i, H. E. C. 547.

One L„ a tavern-keeper, was told by H.. 
one of respondent’s canvassers, that lie 
thought L. could get .$18 or .<2U from I’., if 
he would stay at home during the election. 
L. expected that the money would be spent at 
his tavern, and shewed that he did not know 
what was intended. Neither II. nor P. was 
examined ; Held, on the evidence, that there
was no actual offer to bribe. North Victoria 
(Dow.\, II. E. C. «12.

The agent C. employed one W. to go with 
him on the evening before the election to 
several electors, from whom both C. and 
W. made colourable purchases, but with the 
corrupt intention of inducing the persons 
from whom the purchases were made to vote 
or refrain from voting at the election :—Held,



4949 PARLIAMENT. 4950

that and XV. were guilty of bribery, and 
; I ! 11 ilu* election was avoided in consequence 

iheir corrupt acts. Cornwall (Uom.), II.

I’., on agent of the respondent, on the 
morning of the election, called on the wife of 
one lv. and asked her to use her influence 
with her husband to induce him to vote for 
il,.- respondent, saying : "I will make it all 
right." She told her husband, who laughed, 

.I replied that he intended to vote for the 
respondent any way, or that he would do as 

liked, and lie did vote. After the election 
•h.- wife called at P.’s store, and having re
minded him of his promise, she went into the 
grocery department and got goods to the 
value of $4.-]!). Subsequently an account was 
rend.red including this $4.4!). and the hus
band objected to pay it. She then told a clerk 

IV- that that part of the account was 
. I. d (iIf election time.” and a new account 

i a- -uhseqiiently rendered by the attorney 
the estate, as P. had failed in the mean- 

nine, with that item omitted. Per Hurt on, 
.1 \. -The words of the promise in themselves 
alone did not amount to "an offer or promise 
..i' money or other valuable consideration,” 
hut. being followed after the election by the 
-.resent of goods, the gift was made in pue- 
-ii nice of the promise, and therefore 

eruptly : but,, as P.’s agency had tor- 
mated with the election, it was not such a 

. oirupt practice as to affect the candidate 
I.-s done with his privity and assent. Per 

11-l. r, .1. A. P. intended to convey and did 
• V to the wife the idea that if she pro- 
r. 11 or would induce her husband to vote as 

he wished, she would receive something of 
w,hie ; the giving of the groceries after the 
election was an act of bribery, and if it stood 
alone it would have been necessary to carry 
the ••’. idenee of agency further, but following 
the promise it shewed what both parties un
derstood, and to what extent the respondent 
was affected by what was done after the clec- 
iion. Held, also, under all the circumstances, 
that, this being the single corrupt act proved, 
the case was a proper one for the application 
of - l.V.i. though the majority was only 
twenty, and the election should not he

d Worth Ontario (Prov.), l E. 0. 1.
A payment of $10 was made to P. II. to 

go some miles for voters, although another 
r was sent and paid by another agent 

for the same purpose, who failed to get 
through on account of tlie roads, and returned 
the money: Held, that there was no reason 
i" suppose that the money was paid colour- 
ably. Xorth Ontario (Prov.), 1 E. C. 1.

XX"here X„ who appeared to have been 
-gent uf n candidate, called upon .XI., an 
«•lector, and. without directly asking him to 

• e handed him one of the candidate’s cards, 
•"e_l -luted that he was going to give M.'s 

ife a present, but that he could not give M. 
a present, because it was election time, and 
'in .XI. could get a present for his wife any 
'I" lie was in it. (one of the places where 

■: ing v as to take place i ; and .XI. went to 
••• "ii the night of the election and got the 
, i -. m. which was ten and sugar, &c., worth 

"ii ; Held, that this came within the 
'poken of in R. S. O. 1877 c. 10. s. 14!)

1 1 and that, the goods having been given to 
XI- under the idea that lie had voted, it was 
• a in.itorinl whether it was proved that M.
I I actually voted or not. Muskoku and 
i rrn Sound (Prov.), 1 E. C. 107.

D., an agent of respondent, bribed XI., a 
voter, by payment of money. The same I*, 
gave one L„ after he bad voted. $1. which 
both I*, and L. said was a loan and not a gift; 
—Held, that the first payment was a corrupt 
practice: as to the latter payment the trial 
Judges did not agree. II., a voter, was paid $4 
by an agent of respondent for one day's work 
posting bills :—Held, per Boyd, ( not a cor
rupt practice ; per Cameron. C.J., an un
reasonably large payment for the work done, 
though not sufficient, if it were the only 
charge, to avoid the election. East Middle- 
sox (Prov.), 1 E. C. 250

The following acts were relied on as suffi
cient to have the election set aside. EL, a 
Conservative, prior to ihe election, can
vassed in company with the respondent, one 
It. On election day II. was selected by the 
assistant-secretary of the association (an 
acknowledged agent of the respond- nt l to 
represent the respondent at the I turn ley poll, 
and obtained from him a certificate under 
s. 42 of the Dominion Elections Act, entitling 
him to vote at the lturnley poll. He there 
met It. and treated him by giving him a glass 
of whisky, and after It. bail voted, lie gave 
him $2, and subsequently sent him $50. The 
treating, according to ll.’s evidence, was 
nothing more than an act of good fellowship; 
and, according to ll.’s account, It. was not 
feeling well, and the whisky was given in 
consequence. It. negatived that the $2 was 
paid iiim for his vote, and II. said that he 
supposed it was a dollar hill, and told IS. to 
"go and treat the hoys” with it, and that 
it was not given on account of any previous 
promise or for his having voted : Held, at 
the trial, that none of these acts constituted 
corrupt nets so as to avoid the election. On 
appeal to t lie supreme court of < 'aunda :— 
Held, per Ritchie. (’. J., and Henry and 
Taschereau, JJ„ that there was sufficient evi
dence of II.’s agency, l'er Strong, J.—There 
was no proof of H.’s agency. Agency was 
not to he presumed from the fact that the 
respondent permitted II. to canvass H. in his 
presence, and t lie re was an entire absence of 
proof of any sufficient authority to II. to 
hind the respondent by his acts at the polling 
place in the matters of treating and the pay
ment of the $2. Per Fournier, J„ that the 
treating of It. on polling day. both In-fore and 
after he had voted, by H., nil agent, and the 
giving of the sum of $2 immediately after he 
had voted, were corrupt acts sufficient to 
avoid t lie election. West Northumberland 
(Uom.), 10 S. ('. It. 035.

The payment by an agent of a sum of $147 
to a voter claiming the same to lie due for 
expenses at a previous election, and who re
fuses to vote until the amount is paid, is a 
corrupt practice. Levis (Uom.). 11 S. C. It. 
133.

An election petition charged that II., an 
agent of the candidate whose election was 
attacked, corruptly offered and paid $5 to 
induce a voter to refrain from voting. The 
evidence shewed that II. was in the habit of 
assisting this particular voter, and that being 
told by the voter that lie contemplated going 
away from home on a visit a few days 
before the election, and being away on elec
tion day, II. promised him $5 towards paying 
his expenses. Shortly afterwards the voter went 
to the house of II. to borrow a coat for his 
journey, and H.'l brother gave him $5. Si
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«■«•ut nxvny nml «ns absent on election dny :- 
1 l.-hl, that tin* offer and jin y ment of t In* $5 
formed one transaction and constituted u 
corrupt practice under tin* Election Act.
Uoldmand (Uom.), 1 E. <572, 17 S. < 
It. ITU.

Held, tlint tin* bribery by L. <if two per
sons to abstain from voting against tIn* re
spondent was established by tin* evidence, al
though it was not shewn that anything was 
said to them about voting: L. having paid 
them, for trifling services which In* engaged 
them to perform upon election day. sums con
siderably ill excess of the value of such ser
vices, knowing them to be voters and to be
long to the opposite political party. 1-Jant
///.,. a (/*row), 2 e. e. uni.

< II ■Oi i /Vor.). 1 E. r. 12* ;
J‘r> «■oil ' t /Vor.'. . 1 E. r. NM : Megan tic
lit', • ji -70: W int 'Toronto
l/‘r II. E. v . 07 : A iugsU,n ilium.), II.
E. ' l'ixt •or. t, 1 E. <\
201.

By Candidate. |—The respondent, after 
announcing himself as a candidate, gave .<10 
in two .<0 bills to a child of a voter, then 
three or four years old, which had been named 
after hitn. lie laid two years previously in
timated that he would make tin* child a pre
sent : Held, that the gift, under such cir
cumstances. was not bribery. The respond
ent while canvassing had refreshment for his 
man and two horses at a tavern for part of 
a day and night, for which he paid the tavern- 
keeper $0. and next day •<"* more, in all $10, 
without asking for a bill. The bill would 
have amounted to about The respondent 
stated that the tavern-keeper was an old 
friend of his, and was just starting in busi
ness, and that he thought it right to pay 
him as it «ere a compliment on his first 
visit to his tavern, and that he believed he 
would have done the same thing if it was 
not election time :—Held, that being an iso
lated case in an election contest, free from 
profuse expenditure, and this being a qitasi- 
criminal trial, involving grievous results to 
the respondent if found a corrupt practice, 
such payment was not—-after the explana
tions of the respondent—an act of bribery. 
(llcngarry II. E. (\ 8.

The respondent intrusted about $700 to an 
agent for election purposes without having 
supervised the expenditure :—Held, that this 
did not make him personally a party within 
34 Viet. e. 3. s. 40 (O.l, to every illegal 
application of the money by the agent, or by 
those who received money from him. Hut 
if a very excessive sum had been so intrusted 
to the agent, the presumption of a corrupt 
purpose might have been reasonable. South 
(Jrcy (I‘rov.), 11. E. ('. 52.

A candidate in good faith intended that his 
election should he conducted in accordance 
both with the letter and spirit of the law ; 
and lie subscribed and paid no money, except 
for printing. Money, however, was given 
for election purposes by friends of the candi
date to different persons, who kept no ac
counts or vouchers of what they paid :—Held, 
that bribery would not be inferred ns against 
the candidate, who neither kne«' nor desired 
such a state of things, from the omission of 
these subordinate agents to keep an account 
of their expenditure, especially ns the law 
is new. and contains no provision similar to

that of the Imperial statute requiring a de
tailed statement of expenditure to lie fur
nished to tin* returning oliicer. Hut it is 
always more satisfactory to have the expen
diture shewn by proper vouchers: and if 
money is paid to voters for distributing cards, 
or for teams, or for refreshments, this will 
be open to attack, and Judges «ill be less 
inclined, as the law becomes known, to take 
a favourable view of conduct that may bear 
two constructions, one favourable to the can
didate and the other unfavourable. Kant 
Toronto l/’rov.), II. E. ('. 70.

The respondent had in 1873 compromised 
with his creditors for fifty cents on the $. and 
then promised to pay all his creditors in full. 
About the time of the election he paid one 
ÿ.. who had at the two previous elections sup
ported the opposing candidate, a portion of 
the promised amount :—Held, under the cir
cumstances. that the payment was not bribery. 
llundna (Trov.i, 11. E. C. 205.

At a late hour on the day preceding the 
election some agents of the respondent deter
mined to resort to bribery, and they carried 
out such determination at an early hour on 
the morning of the polling day. There was 
no evidence of the respondent’s knowledge of, 
or consent to. this act of his agents : Held, 
that the shortness of the interval Itetween 
the resolve and the execution of the bribery, 
which was carried out at a place several 
miles away from where the respondent lived, 
rendered improbable the fact of the respond
ent's actual knowledge of such bribery. The 
wife of one S.. a voter, had been injured some 
years before the election by the horses of the 
respondent, and in 18Î2 the respondent gave 
H. compensation for the injury partly by can
celling a debt and partly in cash, for which 
S. signed a receipt "in full of all accounts 
and claims whatsoever." The respondent can
vassed S. during the election, saying. " I 
would like to have you with me at the elec
tion.” but S. declined, expressing dissatis
faction with the compensation made for the 
injury to his wife, to which the respondent 
replied that he was able to do. and could do, 
what was right. Afterwards the respondent 
sent his salesman to the wife of S.. who told 
her that the respondent was still able to do 
justice, to which she replied she would write 
a letter, which she did. and in which she re
ferred to her husband's vote. After the elec
tion the respondent gave S. $30, partly by 
cancelling a debt anti partly in cash. The 
respondent denied that be gave S. to under
stand that he would give him anything to in
duce him to vote for him at the election :— 
Held, that the evidence shewed that an in
direct offer of money or other valuable consid
eration was made by the respondent to S., 
to induce him to vote for the respondent. 
Lincoln (/Vor.), II. E. V. 301.

The evidence shewed that extensive bribery 
«•as practised by the agents of the respondent 
and by a large number <>f persons in his in
terest. but no acts of personal bribery were 
proved against him. and he denied all kmnv- 
ledge of such acts. It was in evidence that he 
had warned his friends, during the canvass, 
not to spend money illegally. The Judge 
(dubitantel held that no corrupt practice had 
been committed with the respondent's know
ledge or consent, and avoided the election 
for corrupt practices by the respondent's 
agents. On appeal : — Held, that the cir
cumstantial evidence in this case «’as sufficient
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ii* slii'W tlint corrupt practices had been com
mitted b the respondent's agents with hi< 
k>...\i li-.l-,' ,nid cousent. 2. That wilful inten- 
liniiiil ignorance is the same as actual know- 
1,.du.-. That the assent of a candidate to the 
,.>rni|ii arts of his agents may be assumed 
from iiis non-interference or non-objection

h.'ii h.- lias the opportunity. And such enn- 
,i.,1,;knowledge of and assent to the cor- 
VH|a iris of his agents, may be established 
without connecting him with any particular 
ad of bribery, l.ondon (Dont. ), II. E. C. r>t»0.

A single bribed vote brought home to a 
, | | ite would throw doubt on his whole

i limitv. and would therefore annul his re-
rn. \ "i ih Victoria {Dorn. <. II. E. 0.

:»hi.

Held, that the settlement by payment of a 
just debt by a candidate to an elector with
out any reference to the election is not a cor
rupt net of bribery, and especially so when 
tlie candidate distinctly swears he never asked 
the elector's support, and the elector says he 
never promised it and never gave it. One 
I*, some years before the election, asserted 
iliat the respondent was indebted to him, 
Imt the respondent denied all liability, and 
the dispute caused a coolness between them. 
One II.. four months before the election, was 
employed by I*, to collect another account 
from the respondent, and did so. II. stated 
to I*, that, as the respondent was in a good 
humour, it would he a good opportunity to get 
the old account settled, and asked I’, if lie 
w.iiild support the respondent in case the 
old account was settled. I*, replied that he 
might promise what he liked. II. then took 
the account to the respondent, who looked 
it over and gave his note for it. II. and the 
respondent never referred to the election, nor 
to the settlement as affecting the election :— 
Held, that the respondent had not been guilty 
of hriherv in this transaction. Smith Ontario
</tom... II. E. C. 761, 3 8. ('. It. (HI.

The respondent owed one M. a debt, which 
had been due for some time. He was sued 
for it about the time of the election, and was 
informed that his opponents were using the 
nonpayment of it against him in the election. 
The respondent stated he would not pay it 
until after the election, as it might affect his 
•lection:- Held, that the promise to pay the 
debt was not made to procure votes, but to 
silence the hostile criticism, and was there
fore not bribery. Xorth Ontario ( I tom. I. II.
K. C. 785.

The charge was that the respondent bribed 
one J. I’. by the payment of a promissory 
note for $81). The evidence shewed that J. 
F. * 1. had been canvassing for respondent a 
long time before the note fell due, and had 
always supported him. He was on his way 
i" retire his note, which was overdue or fall
ing due that day, when respondent asked him 
to canvass that day. and promised to send 
into town and have the note arranged for 
him. At the same time J. F. (1. was nego- 
t .ai ing for a loan on a mortgage to respond- 

d it was at first stipulated that the 
amount of this note should be taken out of 
'he mortgage money. The agent of the re

ndent. after the election, at the request of 
I (!.. paid the mortgage money in full and 

h " 'ed the matter of the note to stand until 
■1 F. <!. could see respondent. J. F. G. stated 
•hat neither the note nor the mortgage trans

action influenced him in any way. and that 
lie had to pay the note and did not expect 
respondent to make him a present of it :— 
Held, that the evidence did not shew that the 
advance of money was made in order to in
duce J. F. (». to procure or endeavour to 
procure the return of the respondent, and 
was not therefore bribery within the meaning 
of 3 of a, 08 of the Dominion Election 
Act, 1871. Selkirk < Pom.), 4 S. C. It. 41)4.

One Mireau. a blacksmith, who was a 
neighbour of the respondent, had in his pos
session for two years several pieces of broken 
saws which the respondent had left with him 
for the purpose of making scrapers out of 
them on shares. A few days prior to nomin
ation the respondent went into >1 ireau’s 
shop with a scraper to be sharpened, 
and in return for sharpening the scraper told 
him to keep the old pieces of saw which he 
might still have. Mireau in his evidence ans
wered as follows —“ Q. He did not speak of 
your vote? A. No. </. What has he said? 
A. lie said that M. Magnan was coining 
like mustard after dinner, tj. M. Dugas did 
not ask you for whom you were? A. No. 
* * i). Do you swear on the oath you have
taken that M. Dugas left with you these two 
pieces of saw in question with the intent 
to buy (bribe) you? A. I think so, I cannot 
say that, it is sure, 1 don’t know his mind 
(son idée). It is all I can swear, (j. It has 
not changed your opinion? A. No. Q. For 
whom were you in the last election? A. For 
M. Magnan." The scrapers were worth in 
all about if-, and were of no use to the re
spondent, and no other conversation took 
place afterwards between the parties. The 
Judge who tried the case found that there was 
no intention on the part of the respondent to 
corrupt Mireau. which decision was upheld 
by the Supreme Court. Montcalm (Doin.), 
U 8. C. It. 1)3.

Before setting out on a canvassing tour, 
the appellant, the sitting member, placed in 
the hands of one 1$., who was not his finan
cial agent, .$100 to he used for the purpose 
of the election. While visiting a part of the 
county with which the appellant was not 
much acquainted, but with which It. was well 
acquainted, they paid an electioneering visit 
to one K., a leading man in that locality, 
who indicated to II. his dissatisfaction with 
the candidate of his party, and stated that, 
although he would vote for the Liberal party, 
he would not exert himself as much as in 
the former elections. The appellant then 
went outside, and It. asked his host : “Do 
you want any money for your church?" And 
having received a negative reply, added : "Do 
you want any money for anything?" lx. then 
answered : “ If you have any money to spare, 
there is plenty of things we want it for. We 
are building a town hall, and we are scarce 
of money." It. then said : “Will $30 do?" 
K. answered : " Whatever you like, it is noth
ing to me." The money was left on the table. 
Then, when bidding the appellant and It. 
good-bye, K. said : "Gentlemen, remember 
that this money has no influence, ns far as I 
am concerned, with regard to the election.” 
The appellant did not at the time, nor at any 
subsequent time, repudiate the act of B. 
This amount of $20 was not included in any 
account rendered by the appellant or his 
financial agent, and large sums were admit
tedly corruptly expended in the election by the 
agent of the appellant :—Held, that the giv
ing of tlie $25 by B. to K. was not an act of
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liberality or charity, hut a gift out of appel
lant's money, with a view to influence a 
voter favourably to the appellant’s candida
ture. and that, although the money was not 
given in the appellant's presence, yet it was 
given with his knowledge, and therefore that 
the appellant had been personally guilty of a 
corrunt practice. Meganiie t/Joic.i, Il S. C. 
It. 2711.

Sec llalton (Proc.). II. I!. < \ lis.! : \orth 
Ontario (Dom.\. II. E. <'. 78Ô ; Itcllecha**c 
11 to in. i. ." S. It. 01: Magma (/>o»i. I. II. 
E. (,'. "it 18: Kingston (Dorn.), II. E. C. <120; 
Mi llan<l (Horn. 1, 20 S. C. It. 370.

Proof of Bribery Muffivieneg of Evid
ence. | -When* a charge of bribery is only 
the unaccepted offer of a bribe, the evidence 
must be more exact than that required to 
prove a bribe actually given or accepted. 
Mouth <irug (Pror.t, II. E. 52.

When- the evidence as to the offer of bribes 
of offers or proposals to bribe, the evidence 
should he stronger than with respect to actual 
bribery. Where three voters swore to three 
separate offers of bribery made to each of 
them separately by an agent of the respond
ent. which such agent swore were never made 
by him: Held, that the evidence was not 
sufficient to justify the setting aside of the 
election. The language of Martin. It., in the 
Wigan case, 1 O'M. & IL, 192. adopted as a 
general rule applicable to this case. Past 
Toronto (Prov.). II. E. C. 70.

Where the evidence as to the offer of bribes 
was contradictory, and the parties making 
charges of bribery appeared to have borne 
indifferent characters Held, that the offer 
of bribes was not satisfactorily established.
Welland (8) ( Proi.), H. E. C. 187.

Where one party affirmed and the other 
party denied a corrupt offer lietween them as 
to voting for the respondent: -Held, that 
the offer was not sufficiently proved. Dundas 
(Ptor.), II. E. ('. 205.

The evidence respecting a charge of bribery, 
by payment of a disputed debt, was held 
insufficient to sustain the charge. North 
Victoria (Prov.), II. E. C. 252.

Where in evidence of offers of bribery, an 
assertion on one side is met by a contradic
tion on the other, the uncorroborated asser
tion is not sufficient to sustain the charge, 
licet Peterborough (Prot>.), II. E. C. 274.

A charge of bribery against the respondent, 
where the evidence was unsatisfactory and 
repugnant in itself, and rested more on sus
picion than on clear positive proof, was held 
not proven. North Ontario (Prov.), II. E. 
C. 304.

On a charge that one O. bribed a voter 
by promising him to procure a deed of his 
land for him if lie would procure votes for 
the respondent:—Held, on the evidence, that 
though the voter had so represented, the pro
curing of the deed had nothing to do with the 
election. Semble, that O. was not an agent 
for whose acts the respondent was respon
sible. A witness stated that he had received 
a letter from a voter, asking for the fulfil
ment of an offer as to his vote, but the letter 
was not produced:—-Held, that it was not 
proved that the letter in question was written

by the voter referred to. One S„ an alleged 
agent of the respondent, made offers of sheep
skins to two voters in connection with their 
votes at the election : he swore the offers were 
made in jest. As the evidence did not shew 
that S. was an agent of the respondent at 
the time of the alleged offers, no effect was 
given to the charge. A statement that an 
offer to bribe was made in jest should be re 
ceived with great suspicion; a briber may 
make an offer which he intends should be 
taken seriously, and then, if not accepted, 
he may assert it was made in jest. North 
Middlesex (Prov.), II. E. C. 37th

«Sec 11 cut Toronto (Prov.), II. E. C. 97; 
II < l!and i Prov. 1. 11. E. < '. 187; Cornwall 
(Uoni.), II. E. (147.

The respondent was charged with several 
acts of corrupt practice. Each separate 
charge was supported by the evidence of one 
witness, and was denied or explained by the 
respondent. The Judge trying the petition 
stated that if each case stood by itself, oath 
against oath, and each witness were equally 
credible, and there were no collateral circum
stances either way. he would have found that 
each case was not proved; hut. as each charge 
was proved by a credible witness, the united 
weight of their testimony overcame the effect 
of the respondent's denial ; and on the com
bined testimony of all the witnesses, he held 
the separate charges proved against the re
spondent: Held, that in election cases, each 
charge constitutes in effect a separate indict
ment. and if a Judge on the evidence in one 
case dismisses the charge, the respondent can
not be placi d in a worse position because a 
number of charges are advanced, in each of 
which the Judge arrives at a similar conclu
sion. and therefore the separate charges above 
referred to were held not sustained, .l/u»- 
koka (Prov.), 11. E. 458.

A number of separate charges of corrupt 
practices against an agent of the respondent, 
based upon offers or promises, and not upon 
any act of such agent, each of which de
pended upon the oath of a witness to the 
offer or promise, hut each one of which such 
agent directly contradicted, or gave a different 
colour to the language, or a different turn to 
the expressions used, which quite altered the 
meaning of the conversations detailed, or 
constituted in effect a complete or substantial 
denial of the charges attempted to be proved 
against, such agent:—Held, that, although 
in acting on such conflicting testimony, where 
there was a separate opposing witness in each 
case to the testimony of the witness support
ing the charge, the trial Judge might he 
obliged to hold each charge as answered and 
repelled by the counter-evidence, he could not 
give the like effect to the testimony of the 
same witness in each of the cases where the 
only opposing witness is confronted by the 
adverse testimony of a number of witnesses, 
who. though they do not corroborate one an
other by speaking to the same matter, are 
contradicted in each case by the one witness. 
2. That the more frequently a witness is con
tradicted by others, although each opposing 
witness contradicts him on a single point, the 
more is confidence in such witness affected, 
until, by a number of contradicting witnesses, 
he may be disbelieved altogether. 3. That 
acting on the above and on a consideration 
whether the story told by the witness in sup
port of the charge is reasonable or probable 
in itself, the charges of corrupt practices
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against the agent of the respondent, set out 
in tli. judgment, were proved. North Ren
frew ( I loin. ), II. 110.

A charge that the respondent promised to 
vjvp il voter certain work to do if lie voted 
for him. was disproved hy the evidence of the 

undent and another, and hy the ndmis- 
„i,„K of the voter made to other persons. The 
.harp, against the respondent and one IV, 
of an offer of money to, and to procure an 
aw-ointment as justice of the peace for. a 
vii.'i, in consideration of his voting for the 
iv-iiu'iident, was supported hy the evidence 
of I he voter, who shewed bitter hostility to 
It.: lut the charge was denied hy the re- 
Kj.uniii'iii. The evidence shewing the state- 
n,,mi to he improbable, and shewing that the 
vlrviion contest was carried on by the respon- 
,!,.nt with a scrupulous and honest endeavour 
in a\ujil any violation of the law agninst cor- 
n. . pra. tices, the charge was dismissed. 
Holton (Rom.), II. E. C. 730.

\ promise to give work to a voter, made 
wii'i. 'it reference to the election and as n 
juke nut evidence of bribery. IJalton 
(Dow.*. II. K. C. 730.

A charge against an agent of the respond
ent, that lie hail promised to procure the office 
of police magistrate for one XV.. was denied 
hy the agent and the respondent; and it

• er appearing that XV. nad acted on the 
committee of and voted for the opposing

,| dale, the charge was dismissed. Charges 
against the respondent, that he had promised 
an office to the son of a voter, and a contract 
to the voter himself, were contradicted by 
other evidence and dismissed. South Ontario 

-, II. E. V. 751.

The respondent canvassed a voter, who at 
the trial swore that after he hud agreed to 
vue for him, the respondent promised to give 
the voter some work ; the respondent denied 
the promise:—Held, although the voter ap- 
peared to be a truthful witness and was not 
shaken on cross-examination, that the prom
ise of employment was not made out beyond 
all reasonable doubt. North Ontario (Dorn.), 
11. E. ('. 7N7».

Treating l inter what Circumstance» it 
may he Jlrihery.] — Sec North Waterloo 

,2 E. C. 76,

(d.l Fraudulent Device.
Shortly before polling day the respondent's 

iued a circular, the substance of 
which was that they hud ascertained upon 
11 - :. f, m ihted authority that XX’., an independent 
• milidate, despairing of election himself, was 
I'i'ocuring his friends to vote for C., the 
"I'l'usiiion candidate. XX’. denied the truth of 
*i*is report:—Held, that this was not a 

iramluleiit device,” within the meaning of 
Vh-t. c. 21, s. 32 (O.), to interfere with 
free exercise of the franchise of voters. 

I"'! Sort hum herla nil (Prov.), 11. E. C. bU3.

•- t omit all <31 (Dont.), II. E. ('. 803.

(ei Hiring Conveyances.
The hiring of teams, &c., is not a “ corrupt 

practice" within the meaning of s. 3 of the

Controverted Elections Act, 1873, unless the 
hiring amounts to bribery. The words “Act 
of the Parliament of Canada " in that sec
tion refer to an Act of the Dominion of 
Canada. Fast Toronto (Dorn.), 10 C. L. J. 
MB.

Cabs and carriages were hired for the use 
of committee-men and canvassers during the 
election and on the day of polling, with in
structions to the drivers that they were not 
to convey voters to and from the poll. One 
cab was however used for that purpose for 
the greater part of the day, but witfiout the
assent of the agent of the respondent, who 
had charge of the cub:—Held, that, as the 
evidence did not shew that the cabs and car
riages were colourably hired for the purpose 
of bribery or conveying voters to the poll, 
or that the one cal> was so used with the 
assent of the agent of respondent, the hiring 
was not an illegal net within 32 Viet. 21, 
s._71 (O.j H'csl Toronto (Prov.), II. E. C.

On polling day. one XX’. asked two voters to 
go with him and vote for the respondent, 
and he would bring them back, and they could 
feed their horses and have dinner. XV. sent 
one of hiss horses on some of his own business, 
and hired from one of these voters a horse, for 
which XX'. paid him fifty cents, and then drove 
with the two voters to the poll:—Held, not a 
hiring of a horse. &c., to carry voters to the 
poll within 32 Viet. c. 21, s. 71 (O. I, nor a 
furnishing of entertainment to induce voters 
to vote for the respondent, within s. til of the 
Ontario Election Act of 18U8. North Vic
toria (Prov.), li. E. C. 252.

Where the amounts paid for hiring teams 
were fair ami reasonable, such hiring was not 
bribery under the Dominion Controverted 
Elections Act, 1873. Where a canvasser for 
the respondent received money for hiring 
teams, and hired from those indebted to him, 
and agreed with them to give them credit 
for the respective amounts to lie paid for the 
teams, such an arrangement was not evidence 
of corrupt practices. Money given to a per
son to hire a team and to go round canvass
ing, held, on the evidence, not bribery. North 
I ictoria (Dow.), il. E. C. (112.

One L., a voter, hired a horse and cutter 
on the day of the election, and with M., a 
scrutineer for the respondent, drove to the 
poll and voted. The day after the polling L. 
and M. returned to their homes, and on the 
way M. gave L. ÿ4 to pay for the horse and
cutter: — Held, that the payment <>f $4 
having been made after the election, and not 
having been made corruptly to influence the 
voter to vote for the respondent, was not a 
corrupt practice or a wilful violation of 37 
X'ict. c. t). s. 9(1 *D.) 2. That M.’s agency
was a limited one, and had ceased before the 
payment in question. Ilulton (Dorn.), II. E.
C. 730.

A room was procured at which private 
meetings were held »>f the friends of the re
spondent to promote his election, some of 
which meetings he attended. One XX’. at
tended these meetings, and was appointed to 
procure the vote of a certain voter who was 
absent from the riding. XX’. hired a vehicle 
to convey the voter to the poll:—’Held, that 
XX’. was an agent of the respondent, and that 
his hiring such a vehicle was a corrupt prac
tice. North Ontario (Horn.), H. E. C. 785.



4959 PARLIAMENT. 4960

TI ib evidence shewed tlmt M.'s teaui was 
hired some days liefore tin- opening of the 
poll h\ an agent of tlie respondent, for tlie 
purp4*si* of bringing two voters to the polls. 
M. went for the voters, returned the day 
previous to the polling day without the voters, 
ami was paid S1Ô: -Held, that the term 
"six preceding sections,” in s. i)8 of the Dom
inion !•".led ions Ai t, 1S74, means the six sec- 
tions immediately preerding the 08th, and 
therefore the hiring of a team to convey 
voters to the polls, prohibited by s. Oil, was 
a corrupt practice within the meaning of 
a. 08. Selkirk (l)om.\, 1 S. ('. It. 404.

The hiring and paying of carters by an 
agent to convey voters who are known to he 
supporters of the agent's candidate is a cor
rupt practice. Selkirk (I)otn.), 4 S. C. It. 
404, followed. Levi» (Horn.), 11 S. (_'. It. 
188.

Held, that what is referred to in It. S. <). 
1877 c. 10. s. 1Ô4. is hiring vehicles to convey 
persons with the intention of their voting, and 
the qunlitifution of such persons, or their 
right to vote, is immaterial, whereas s. 1Ô3 
requires persons therein referred to to be 
voters. Muskuka and Parry Sound (Prov.), 
1 E. C. 107.

W., an agent of the respondent, was in 
partnership as a livery stable keeper with (i. 
I'nder an agreement between them, if either 
partner took out carriages for his own use 
lie was to pay his co-partner half hire for 
them. On election day XV. took out carriages 
of the partnership and conveyed voters to the 
poll, and afterwards, after the election, duly 
accounted to (i. for half hire for the same :— 
Held, that this constituted a corrupt practice 
under 1!. S. ('. 188(1 c. 8, ss. 88, 91, being 
a hiring of carriages to carry voters to the 
poll, and that the election of the respondent 
was void. II ext Middlesex (Hum.), 1 E. C. 
4'./.

Nee Cornwall (Horn.), 10 ('. L. J. 313.

(f) Hiring Itooma.
Alleged expenditure of money intended to 

influence a certain class of voters, viz., keep
ers of public houses: hiring of rooms at public 
houses to hold meetings—effect of. and how 
far a violation of the law as to bribery. 
Kingston (I tom.), 11 C. L. J. 10.

The candidate is not restricted to his purely 
personal expenses, hut may (if there is no 
intent thereby t<> Influence voters or to Induce 
others to procure bis return) hire rooms for 
committees and meetings in connection with 
the election. East Toronto (Prov.), 11. E. C. 
70.

(g) Intimidation.
One W.. a voter, who was in arrears to the 

Crown for the purchase money of a lot of 
land, was canvassed by It., an alleged agent 
of the respondent, who told him that the gov
ernment would look sharply after those in 
arrears for their land who did not vote for 
the supporters of the government: Held, 
that what occurred was at most a brutum 
fulmen, if intended as a threat at all, and

only an expression of opinion upon a subject 
on which every one was competent lo form his 
own judgment. North Ontario (Prov.), II. 
E. C. 3U4.

C. occupied ns a boarding house, a house of 
n lumber company rent free, and was paid 
for boarding the men by the men themselves, 
but through the company retaining the 
nmonni thereof out of their wages. ('. acted 
as scrutineer for the defeated candidate, and 
while so acting, but after he had voted, was 
sent for by V.. the company's manager, an 
agent of the respondent, and given to under
stand that his so acting was not satisfactory 
to the company and against their interest. 
No threat of any kind was made. ('. re
turned to the polling place and continued to 
act, but. on reflection, about twelve o'clock 
he ceased to do so. ('. had canvassed the men 
at thi' boarding house for the defeated candi
date, for whom some bad promised to vote, 
and a good many of the men had voted before 
he left. It did not appear that what 1‘. had 
said to ('. was communicated to any voter, 
or that any voter was influenced thereby:— 
Held, that a charge of intimidation was not 
proved. After the election C. received notice 
of dismissal from the company, and was in
formed by V. that it was for talking too 
much in the election about one of the hands 
having been sent away to prevent his voting. 
It was charged that 0. was dismissed on ac
count of his having voted at the election:—
Held, that the charge was not proved. East
Simeov (1‘ruv. ), 1 E. C. 291.

Sec JI niton (Prov.), II. E. V. 383; Sou- 
langea (Dow.), 10 8. li. 052; Uuakoka 
(Prov.). II. E. <’. 4Ô8; Welland (Prov.), 11. 
E. C. 187.

(h) Paging Canvassers and Publie Speakers.

A candidate may, if there is no intent there
by to influence voters or to induce others to 
procure his return, employ men to act as can
vassers, to distribute cards and placards, and 
to perform similar services in connection with 
the election. The friends of the candidate 
formed themselves into committees, and some 
of them voluntarily distributed cards and 
canvassed different localities, with books con
taining lists of voters, noting several particu
lars as to promises. &c. These canvassers 
often met in public houses, and while there, 
according to custom, treated those whom they 
found there, and thus spent their money as 
well as their time. On this being represented 

| to those who had charge of the money for 
election expenses, the latter, in several cases, 
reimbursed the canvassers:—Held, that these 
general payments, if not exceeding what would 
be paid to a person for working the same time 
in other employments, would not be such 
evidence of bribery as to set aside an elec
tion. Boat Toronto (Prov.), II. E. C. 70.

The bonfl fide employment and payment of 
a voter to canvass voters belonging to a par
ticular religious denomination, or to the 
same trade or business, or to the same rank 
in life, or to canvass voters who only under
stand the French or Celtic languages, is not 
illegal. The fact that such a voter has skill 
or knowledge and capacity to canvass would 
not make his employment illegal. Money was 
paid by an agent of the respondent ($7 each) 
to certain voters for canvassing, they obeerv*
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ini; iliiii " » lit11<> money in elwtion time was 
,i iiiiN\,-c| for knocking around." which obser- 
", ;l t ion ili*1 agent considered was “going a limit 
ts„|i, it votes.” The agent denied that it. was 
|,;iii| with any corruiit intent, nllhmigli liis 
,i.|,.iu r wa» not satisfactory. The voters 

ihe money vas paid to their wives, and 
• i,,. in w;i- not recalled to explain it : — 
Held, that, although such payments might ho 

n I,, unfavourable interpretation, it was 
m,t. according to the evidence, inconsistent 
wiiii heinu made without any improper 
inuihv. lie*# Toronto (Prov.). 11. E. C. 1)7.

The respondent and one M. employed one 
II a lawyer and professional public speaker, 
io address meetings in the respondent’s in- 
iereM, and promised to pay II.'s travelling 
expenses, if it were legal to do so:- Held, 
Iliai Midi a promise was not bribery. Xorth 
Union: [Itow.*. II. E. C. 785, 4 S. C. It.

Held, per Armour. .7.. that the hiring of 
orators and canvassers at an election is brib- j 
er\ K. il. K. V. 780.

Ver Fournier, J.. that candidates may | 
legally employ and pay for the expenses anil ! 
venires of canvassers and speakers, provided 
the agi...ment he not a colourable one in
tended io evade the bribery clauses of the 
Ai t. IVr Taschereau and Gwynne, J.T., that 
such a pa voient would be illegal. S. C'., 4 S. 
<’. It. 431.

Certain persons were paid as canvassers on 
behalf of the respondent :—Held, not a cor
rupt practice. Lennox (Pro».), 1 E. C. 41.

(it Paying Travelling Expenses.

Ibid, that hiring by an agent of the re
spondent of a railway train to convey voters 
to and from places along the line of railway 
where they could vole, was a payment of the 
travelling expenses of voters in going to and 
from the election, within the meaning of 32 
Viet. e. 21, s. 71 (O.t. and was a corrupt 
practice, and avoided the election. Xorth 
simcoc (Prov.). II. E. C. 50.

The payment of a voter’s expenses in going 
to the iioll is illegal, as such, and a corrupt 
practice, even though the payment may not 
have been intended ns a bribe. South (irey 
i Prov.). II. K. ('. 52.

The court declined, in the present state of I 
tin law. to exclude inquiry as to the payment ! 
of travelling expenses of persons going to and 
returning from the poll, inasmuch as such 
payment might amount to bribery. Xorth 
Victoria (Dom.), II. E. ('. 684.

The obtaining by an agent of a candidate 
from the president of a railway company, of 
six pusses, for which nothing had been or was 
ever intended to be paid, three of which were 

'••il in bringing as many voters to the poll,
"t ;i corrupt practice within the meaning 

; tin- Fleet ion Act. s. 154. The mischievous 
eilccis that, might arise from such a practice 
on tin- part of railway companies remarked 
upon. South Victoria (Prov.), 1 E. ('. 182.

S . an agent of the respondent, with his 
" conveyance, brought a voter from N. 
hi< own house, where he remained as a

guest until after the polling day :—Held, 
not within s. 153 or s. 154 of the Act. Xorth 
Ontario (Prov.), 1 E. 1.

When the agent of a candidate asked a 
voter if lie intended to vote, and the voter 
said lie did not think so. as lie could not spare 
the money to go, but that if he went lie would 
not vote for the opposing candidate, anil the 
agent thereupon lent him the cost of a return 
ticket ; and the evidence shewed that the 
transaction was n bona tide loan and not a 
gift, and was not made with the intention 
of influencing the voter in favour of the prin
cipal, and that tlie money was repaid shortly 
after the election without any demand made 
therefor: Held, that the above did not
constitute a corrupt practice under U. S. ('. 
c. 8, s. 84 (a), or s. 88. The voter had the 
will to go and vote for the agent's principal, 
but lie hail not the means to enable him to do 
so. and these were furnished to him by the 
agent, hut as a honft fide loan, not as a gift. 
Thus he was not induced but merely enabled 
to vote by a temporary loan, and no breach 
of the law contained in the above sections was 
committed. Pant Elgin (Dom.), 1 E. V. 475.

The payment of a voter's expenses in going 
to the poll is illegal, as such, even though the 
payment may not have been intended as a 
bribe. Lincoln (Prov.), II. E. C. 391.

One L., the agent of ('.. the respondent, 
gave to certain electors employed on certain 
steamboats, tickets over the North Shore 
Railway to enable them to go without pay
ing any fare from Montreal to lterthier. to 
vote at the Berthier election, the voters 
having accepted the tickets without any 
promise being exacted from or given by them. 
The tickets shewed on their face that they 
had been paid for. but there was evidence 
that 7». had received them gratuitously from 
one of the officers of the company. The Judge 
who tried the case found as a fact that the 
tickets had not been paid f< :. and were given 
unconditionally, and therefore held it was 

I not a corrupt act: — Held, that the taking 
unconditionally and gratuitously of a voter 

I to the poll by a railway company or an in
dividual, whatever his occupation may be. or 
giving a voter a free pass over a railway, or 
by boat, or other conveyance. If unaccom
panied by any conditions or stipulations that 
shall affect the voter's action in reference to 
the vote to be given, is not prohibited by 39 
Viet. c. 9 (I), i 2. That if a ticket, although 
given unconditionally to a voter by an agent 
of the candidate, has been paid for. then such 
a practice would be unlawful under s. 90. 
and bv virtue of s. 98 a corrupt practice, and 
would avoid the election, lterthier (Dom.), 
9 S. <’. R. 102.

(»., a voter and a supporter of the respon
dent holding a free railway ticket to go to 
Listowel to vote, and wanting $2 for his ex
penses while away from home, asked for the 
loan of the money from W.. a bar tender and 
friend. W.. not having the money at the 
time, applied to S.. an agent of the respon
dent, who was present in the room, for the 
money, telling him he wanted it to lend to G. 
to enable him to go to Listowel to vote. S., 
the agent, lent the money to W.. who handed 
it over to G. The day before the trial W. 
returned the $2 to S. Held, that as the deci
sion of the trial Judges depended on the in
ference drawn from the evidence, it could be
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reversed in appeal. mid that tin; proper in
ference tu In* ilrnwn from the undisputed facts 
in iIn* present iiisi* wns that tin* loan by S. 
to XV. was a im»ro coluurahle transact inn by S. 
tu | in y lin- travelling ox|icnses of (!., within 
tin- provisions of of the Itominiun Elec
tions Art, and a corrupt practice sulliciont to
a void the ................ imlvr s. til. Per Strong
and Patterson, .1.1.. allirming the judgment of 
tin* court below, that upon the evidence the 
(Irani! Trunk Railway tickets issued at To
ronto and Stratford for the ti'iinsportation of 
voters by rail to tin* polls in this case were
ft.... tickets, and that as the free tickets had
been given to voters who were well known 
supporters of the respondent prepared to vote 
for him and him alone, if they voted at all. it 
did not an.... lit to paying the travelling ex
penses of voters within the meaning of s. 88 
of the Dominion Election Act. Rerthier 
11 loin. i. It 8. f. li. llti, followed. Sorti, 
Perth ( Hum. l. -0 S. <1£. «till.

See SoulIt Jtnifrar (Prov. i, 1 E. C. 359.

(ji Subscriptions to Churches und Charités.

The respondent was charged with using 
means of corruption at his election (ll by 
giving up a promissory note and also $2<i to 
one M„ on condition of M. anil his sons voting 
for him : the charge dependeij upon the con
tradictory oaths of M. and the respondent; 
I -1 by giving a large subscription to an elec
tion fund, some of which was extended for 
illegal purposes; and (it) by subscriptions to 
churches. The respondent denied any corrupt, 
motive in these subscriptions. The trial 
Judge, on the evidence, found that the re
spondent was not personally guilty of corrupt 
practices, but he avoided the election on the 
ground of bribery by agents. Candidates and 
agents should select less suspicious seasons 
than election times for exercising their liber
ality towards charitable and religious objects. 
South Huron (Horn.), 11. E. C. 570.

Held, that if gifts and subscriptions for 
charitable purposes, made by a candidate who 
is in the habit of subscribing liberally to 
charitable purposes, arc nut proved to have 
been offered or made as an inducement to, or 
on condition that, anv body of men, or any 
individual, should vote or act in any way at 
an election, or on any express or implied pro
mises or undertaking that such body of men, 
or individual, would, in consequence of such 
gift or subscription, vote or act in respect to 
any future election, then such gifts or sub
scriptions are not u corrupt practice, within 
the meaning of that expression as defined by 
the Dominion Election and Controverted Elec
tions Acts, 1874. South Ontario (Dorn.), 11. 
E. C. 751, 5 8. C. R. 041.

(k) Treating.

Generally.|—Treating at an election, in 
order to be criminal, must lie done corruptly, 
and for the purpose of corruptly influencing 
the voter. South Norfolk ilium.), II. E. C. 
600.

Treating is not per se a corrupt net, except 
when so made by statute ; but the intent of the 
party treating may make it so, and the intent

must be judged by all the circumstances by 
which it is attended. Xortli Middlesext/w.i, ii. e. c. :$<«;.

Where a charge of a corrupt intent in treat
ing is made, the evidence must satisfy the 
Judge, beyond reasonable doubt, that the 
treating was intended directly to influence 
the election, and to produce an effect upon the 
oli*ctors. and was so done with a corrupt in
tent. (Jlcngarry {Prov.), 11. E. ('. 8.

Treating, when done in compliance with a 
custom prevalent in the county and without 
nnv corrupt intent, will not avoid an election. 
Welland (ProH. E. C. .'17.

The general practice which prevails here of 
persons drinking in a friendly way when they 
meet, would require strong evidence of the 
profit Re expenditure of money in drinking, to 
induce n Judge to say it wns corruptly done, 
so as to make it bribery or treating at com
mon law. Kingston (liom.), II. E. C. <125.

Declaration, for hire of horses and car
riages. and provisions furnished. 1’len. that 
the alleged debt was contracted for and on ac
count of spirituous liquors and other refresh
ments furnished by the plaintiff to defendant 
and his friends and supporters, during a par
liamentary election, at which election defend
ant was a candidate, and for work and ser
vices performed, and for provisions and ma
terials provided by plaintiff for defendant ns 
a candidate at and during said parliamentary 
election, contrary to the law and statutes in 
such case made and provided:—Held, a good 
plea, under 2.". X'ict. c. 17, s. li. Mott ashed v. 
Illad, 23 V. C. It. 432.

The word “ treating " refused to be struck 
• •ut of the petition though not specifically pro
hibited bv the Act. West Toronto (Prov.), 
5 P. It. 394.

See North Victoria (Prov.), H. E. C. 252; 
North Victoria (Dont.), II. E. C. 584.

At Meetings. | -The respondent, who was 
then representing the county in the legisla
ture, on two several occasions at the close of 
public meetings of electors called by him to 
explain his conduct as such member, treated 
all present to liquor at taverns. He had not 
at the time made up his mind to be a candi
date at the then coming election, hut told the 
electors that ” if they gave him their support 
he would expect it:”—Held, under the circum
stances, that such treating was not done with 
a corrupt intent. Quære, whether such treat 
ing was in any case a corrupt practice, under 
32 X'ict. c. 21, s. til (O.) ; or other than an 
illegal act which subjected the party to a 
penalty of $100 under s. 05—the statute point
edly omitting all mention of treating. Glen
garry (Prov.), II. E. C. 8.

Reasonable refreshments furnished bonA 
fide to committees promoting the election are 
not illegal. South Ofty (iTW,), II. E. C.

Violations of the Ontario Controverted 
Elections Act, 1871, s. 61 (treating at meet
ings), is not a corrupt practice within the 
meaning of that Act and of the Election Act 
of 1808, unless committed in order to influence 
voters at the election complained of. North 
York (Prov.), II. E. C. 62.
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Thi» respondent, who was n member of a
1.. .1..".ranee organization, held an election 
, ,...timr in a locality within the electoral divi-

and, about an hour after the meeting 
i ,,1 ',|i-p..|—'<l. went to a tavern where lie met 
ai»<mt ten or fifteen persons in the barroom.

whom he made the remark. “ Boys, will you 
h;n.. something?” Nothing was then taken : 
hut one 10.. a supporter of the respondent, 
•mid he would treat, and lie did treat the per- 
s-.ii' [«resent, and the respondent gave him the 
. in pay for the treat:- Held. that.

tin.........ting for promoting the election had
.! •!,. i M il an hour before the respondent went 
p. the tavern, this was not a meeting of elec 
i i 2. That the treating, not having been 
done with a corrupt intent, was not an offence 

32 Viet. c. 21. s. til. as amended by 36 
\ id. c. 2. s. 2. nor at common law. <Jmere, 
wiiether the Treating Act. 7 Win. III. e. 4,
1.. . in force in this Province. Dundaa (Prov.), 
Il K. C. 205.

(hie F., an agent of the respondent, brought 
ir of ukinky to a meeting of electors as- 

M inlilcd for the purpose of promoting the elec- 
tion. and gave drinks from the same to the 
electors present, which was held a corrupt 
practice, and a violation of tin* Ontario Elec 
I ion Ai l of 1868, ns amended by the Election 
Ait of 1S73, so that the election was avoidwl 
ilmrehv. West Wellington (Prov.), II. E. C. 
231.

A meeting of the electors was held in a 
town hall, and C. (an agent of respondent) 

ml a number of electors went from the meet- 
: in a tavern, where they were treated by 

r. : Held, that this was a meeting of 
i ••dors assembled for the purpose of promot
ed the election; and that the treating by 
i . \ as a corrupt practice, and a breach of 
.\ k1. c. 21. s. til, as amended by 36 Viet. c.

Hast Peterborough (Prov.), II. E. C.

Alter a meeting of electors in a town hall, 
-ime friends of the respondent remained to-
I i lier eonsulting about the election, anil
1norwards went to a tavern, where some of 
M-in hoarded, and had an oyster supper:—-
II 'I. i hat the evidence was not sufficient to 
Mi'tain the charge that this was an entertain- 
u;"M Iiii'iiislietl to a meeting of electors under 
32 Viet. c. 21, s. 61 (O.l. as amended by 36 
Vin. c. 2. s. 2. Sorih Victoria (Prov.), H. 
K. U. 252.

Providing refreshments at a meeting of 
1 its, all of one political party, or at a

.... ling of a committee to aid in returning a
miniate, by and at the expense of one or 

i re of their number, unless in some extreme 
■. eiinnot lie deemed a breach of the pro
mus of the statute against treating, Hal- 

- Prov.), II. E. C. 283.

A meeting of the electors was held at a 
: tii. at which both candidates were present. 
A dispute arose, and the meeting broke up 

I the parties left the room as a disorderly 
" d. mid began pulling off their coats nnd 
I."d <«f fighting. A treat xvas proposed to 

'"lift the people, and one F. (an agent of the 
cillent) treated, nnd the crowd quieted 

down and dwindled away :—Held, that the 
ri"g, under the circumstances, was not 

long drink to a meeting of electors ns 
1 Idl'd for the purpose of promoting the elec

tion. On appeal the court, without expres

sing any opinion as to the treating, held, on 
the evidence, that. F. was not an agent of the 
respondent at the time of the treating. Vorth 
Ontario (Prov.), 11. E. C. 304.

One \V , a member of a political associa
tion, treated the members of the association 
present at a meeting in a tavern :—Held, that 
the members so present were electors assem
bled to promote the election of the respondent 
within s. 61 of the Election Act of 1868. and 
that such treating was a corrupt practice by
w Worth Ort - ( r ov <. n B 0 M2.

After the nomination of candidates on the 
nomination day, ami on another occasion, after 
a “meeting assembled for the purpose of pro
moting the election.” and after the business 
for which the electors had assembled was over, 
tli.' electors left the building in which the
meeting was held and dispersed to various 
taverns, at which their vehicles had been put 
up, and then before leaving for home treated 
each other : and at one of the taverns tin* re
spondent himself partook of a treat :—Held, 
not furnishing drink or other entertain
ment to meetings of electors within s. 61 of 
the Ontario Election Act of 186.x. 2. That
the meeting of electors for the nomination of 
candidates, is a “meeting assembled for the 
purpose of promoting the election.” North 
Middlesex (Prov.), H. E. C. 376.

An association formed “ for the greater dif
fusion of Liberal principles and the social and 
intellect uni improvement of its members,” be
ing prevented by an accident from meeting at. 
the town hall, hold n meeting in a tavern, and 
was treated by the respondent ;—Held, not a 
meeting of electors within s. 151 of the Act. 
North Ontario (Prov.). 1 E. C. 1.

A meeting of some thirty-five or forty elec
tors had assembled for the purpose of promot
ing the election. During the meeting an agent 
of the respondent went into an adjoining room 
with four or five friends and treated and was 
treated by them:- Held, not to Is* a furnish
ing of entertainment “ to a meeting of electors 
assembled.” under 151 of It. S. » ». lx?7 
<• 16. The question must always ho, whether 
the entertainment has been furnished to the 
general body of the electors composing su oh 
meeting, whether before, during, or after the 
business of the meeting, and while as a body 
such electors remain together at the place of 
meeting or elsewhere. Prescott (Prov.), 1 E.
C. 88.

It appeared that on 15th February the re
spondent was ehosen by a convention of his 
party ns their candidate. On 23rd February 
a public meeting was hold by him in a room 
in a hotel, which meeting was composed of 
about sixteen persons, some l>elonging to the 
opposite political party. A chairman was np 
pointed, and the respondent addressed the 
meeting, us did others also. As soon as the 
proceedings closed, i. o., when the speaking 
was over, nearly all present crossed the hall, 
and went into the barroom. The respondent 
followed, first inviting the few who remained 
to join them, nnd then in the barroom invited 
them to drink, which they did, he paying for 
the liquor. On 27th February the nomination 
took place, and the polling on 13th March : - 
Held, that this was a violation of R. S. O. 
1X77 r. 16. s. 151. Per Ilngnrty, C.J.O., and 
Burton. J.A.- it. S. <>. 1877 c. 10, s. 151, 
refers clearly to a meeting of electors, whether
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tin* formalities of appointing a vlmirman or 
««•rotary urc observed or not. Held, also, 
that though the act. of treating appeared to 
have h'-en committed in ignorance that it was 
a violation of the statute, it did not appear to 
have been in an ignorance which was involun
tary or excusable. Per Burton, «T.A., that un_ 
(1er ilie pre-eni enactment in It. S. <f. 1*77 
c. 10. s. 151, it need not be shewn that the 
meeting in question was assembled for promot
ing the election of the candidate furnishing 
the entertainment, but the meeting referred to 
is a meeting assembled for the purpose of pro
moting the election of a representative of the 
electoral district. Muskoka and Parry Sound 
(/‘/•of.), 1 E. C. 1U7.

On different occasions a few members of one 
of respondent's local committees met together 
at different taverns, to go over voters’ lists 
and arrange as to doubtful votes, and on each 
occasion liquor was furnished to the com put
tee men thus engaged, at the expense of dif 
feront agents of respondent :—Held, per Boyd, 
(J., that such committee meetings were not 
“ meetings of electors" within the meaning of 
s. 151 of U. S. O. 1877 c. 10; per Cameron, 

that s. 151 was specially directed against 
the treating of such committee meetings. On 
appeal: Held, by the court, that such meet
ings were within the meaning of the section. 
Held, at the trial, that particulars and evi 
deuce shewing the furnishing of liquor to such 
iiici tings of committees, were admissible under 
the general allegation of the petition, that re
spondent by himself and his agents had been 
guilty of " treating." Eust Middlesex 
(Prov.), 1 E. C. 250.

Where after a meeting of electors had brok 
en up, an alleged agent of the respondent had 
treated at the bar of the hotel where it had 
lieeii held, a mixed multitude composed of 
some who bad been at it, and others who had 
not : Held, that this was not treating ” a 
meeting of electors assembled for the purpose 
of promoting the election,” within s. It il of 
the Ontario Election Ad, It. S. O. 1 s'.'7 e. 
nor was such treating "bribery” within It. 
S. O. 18117 c. II, s. 151). Corrupt treating in 
its nature runs very close to bribery on tie- 
part of the treater, but the circumstances in 
which a treat can be said to be a valuable 
consideration within s. 1511 so ns to amount 
to bribery on the part of the person accepting 
it, must be unusual. .volt It Waterloo
(l‘rov. I, 2 E. C. 70.

A number of voters met at a voter's house 
for the purpose of going over the voters' lists 
and then of having a card party. After the 
lists were disposed of the card party took 
place, and meat and drink were supplied by 
the host, but the drink, a quarter cask of beer, 
was paid for by subscription, according to the 
custom of the locality, which was a Herman 
settlement:- Held, not a corrupt practice 
within the meaning of s. 101 of the Elections 
Ad. It. S. u 1S!>7 c. 1). South Perth 
(Prov.), 2 E. C. 144.

By Agents. | —The furnishing of refresh
ment to voters by an agent of a candidate, 
without the knowledge or consent of the can 
didate and against his will, will not lie suffi
cient ground to set aside an election, unless 
done corruptly or with intent to influence 
voters. Where the object of an agent in 
treating is to gain popularity for himself,

and not with any view of advancing the in
terest of bis employers, such treating is not 
bribery. Past Toronto (Prov.), H. E. C. 70.

One H., an agent of the respondent, on the 
day of the nomination of candidates to con
test the election, and while the speaking was 
going on. treated a large number of persons 
at a tavern across the street from the place of 
tin- nomination for which he paid 87 or $8:— 
Held, a corrupt practice by an agent of the 
respondent, which avoided the election. l)un 
das (/‘/of.i, 11. E. ('. 205.

One I >.. who had been a candidate ror vari 
ous offices for twenty years prior to the elec
tion in question, and freely employed treating 
as an element in his canvassing, became an 
iigi-nt. of t lie respondent, and treated exten
sively, as was his common practice, during 
the election. The respondent was aware of 
I>.’s practices, and once, in the early part of 
the canvass, cautioned 1 >. as to his treating, 
but never repudiated him as his agent Held, 
on the evidence, that, as 1>. did no more in tin- 
way of treating during the election than he 
had done on former occasions, and had em
ployed treating as he ordinarily did as his 
argument, and bad not used it as a means of 
corrupt ly influencing the electors, he was not 
guilty of a corrupt practice. Semble, the 
treating proved in this case, if practised by 
one not theretofore given to such practice, 
would haw liven sufficient to have avoided the 
election. » ibservntion on the law as it now 
stands, as holding out inducements to candi
dates to employ men who are habitual drink
ers to canvass by systematic treating, and 
thus cause electioneering to depend upon popu
larity aroused by treating, rather than the 
nn-rits -if the candidates, or the measures they 
advocate. East Elgin ( Dont. I. H. E. C. 709.

During an election liquor was given to an 
elector who at the same time was asked to 
vote for a particular candidate -Held, that 
this was corrupt treating under s. 80 of the 
Dominion Election Act, It. S. C. c. 8. West 
Prime I Dont.), 27 S. C. It. 241.

See East Toronto (Prov.), II. E. C. 70; 
West Northumberland (Dom.), 10 S. C. It. 
035; North Ontario (Prov.), 1 E. C. 1; Lon
don (Prov.), H. E. C. 214.

By Candidate. |—About an hour after a 
meeting of a few friends of the respondent at 
a tavern, one of their number was sent some 
distance to buy oysters for their own refresh
ment, of which the parties and others partook. 
The following day a friend of the répondent 
treated at a tavern, and not 1 Laving change, 
the respondent gave him txventy-flve vents to 
pay for the treat:—Held, not to be corrupt 
treating, nor a violation of 3d Viet. c. "2. s. 2 
(O.l Welland (Prov.), 11. E. C. 187.

The treating of persons by the candidate at 
a tavern during his canvass : —Held, under the 
evidence, not to he a treating of electors with 
corrupt motives. London ( Pror.), II. E. C. 
214.

Semble, where treating is done by a candi 
date in order to make himself a reputation 
for good fellowship and hospitality, and there
by to influence electors to vote for him, it is 
a species of bribery which would avoid Ills 
election at common law. When the respond
ent, who, in the course of his business ns a
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drover, luul boon in the habit of treating at 
r.L\• ntreated during his canvass, but to a

than was liis habit, and not ap
parently for the purpose of ingratiating hirn- 
- f with tin* electors :—Held, under tile cir- 
cuia^tances. that such treating was not cor- 
rnpi. and liis election was not avoided. North 
t/<</<//• (.Prov.), II. E. C. 37(5.

A respondent during his canvass and on the 
.. .wciiing that a public meeting was held 

for tlii* purposes of promoting the election 
treated a number of persons, many of whom

.iv inters collected in a barroom. It was 
-In.wn that it was not the respondent’s gen
eral habit to treat, and all persons were in 
\ iii-il to drink, and tliat he had not treated 
more than twice or fierhnps three times dur
ing ihe canvass : Held, not a corrupt prac
tice. and that in view of the ordinary custom 
..f treating in the country it might he regard
'd more as an expression of good feeling to 
i hose who were supporting him. North On 
tai in ( Prov. ), 1 E. C. 1.

The undisputed evidence shewed that the 
respondent from the time of his nomination 
as the candidate of liis party frequently treut-
■ d ilic .hectors and others in the barrooms of 
hotels whilst engaged in liis canvass. He was 
not a man whose ordinary habit it was to 
treat, nor one who, in the course of his ordin
ary occupation, frequented barrooms:—Held, 
ili it the trial Judges properly drew the infer- 
oh.'o that the treating was done with corrupt 
intent, so as to avoid the election of the re
spondent. Remarks on the amendment to the 
Klertioii Act, in respect to “the habit of 
treating,” by fis Viet. c. 4, s. 1*1 (< >. > Wcat 
IV. Kington (Pror. ), 2 E. C. 10.

s.r hlengurrn ( 1‘ruv. t, H. E. (’. 8; Dundan 
i Prov.), II. E C. L1IÔ; North Ontario 
( Pror.), 1 E. C. 1: Muxkoka and Parry 
> uml [Proa.), 1 E. <’. 11)7 : Past Middlesex 
i Pmr. I, 1 E. C. 250 ; North Wentworth 
(I loin. I, 11 f. L. J. 100, 290.

By Other Persons.] - -The giving of free 
dit ners in a number of electors who had come 
a long distance in severe winter weather, in 
the absence of evidence that it was done for 
the purpose of influencing the election either 
by voting or not voting, or that such electors 
w.tcd: Held, not a corrupt act. North Vic
toria (Dom.), II. E. C. Oil.

Certain voters met at a tavern on polling 
day. and one R. said he did not know how to 
mark his ballot One of the voters, after 
shewing It. how to mark his ballot, according 
to the candidate lie desired to vote for. treat- 
"i Held, that the treating was not a viola
tion of s. !>4 of the Dominion Elections Act, 
ls74, nor a corrupt practice under s. i)K of the 
Act. North Ontario (Doin.), II. E. C. 785.

Sir North Ontario (Prov.), II. E. C. 804.
Selling Liquor or Treating on Poll

ing Day. | -The distribution of spirituous 
Minors on the polling day with the object of 
promoting the election of a candidate, will
■ ik" his election void. South Greu (Prov.),
H i:. C. 52.

The violation of s. 00 of 82 Viet. e. 21 fgiv- 
or selling liquor at taverns on polling 

■1 ■ >' * i- not a corrupt practice within the 
' imr of the Ontario Controverted Elec-

"i's Act. 1871. or the Election Act of 1808,

unless committed in order to influence voters 
at the election complained of. North York 
(Prov.). II. E. C. 02.

II. and B. voted for rescindent. II. kept 
a saloon, which was closed on the polling 
«lay ; but upstairs, in liis private residence, 
lie gave beer and whisky without charge to 
several of liis friends, among whom were 
friends of both candidates. B., who had no 
license to sell liquor, sold it at a place near 
one of the polls to all persons indifferently. 
This was not done by II. or B. in the interest 
of either candidate, or to influence the elec
tion, B. acting simply for the purpose of 
gain : and the candidates did not know of or 
sanction the proceedings : Held ( though with 
some doubt as to 15. t. that neither 11. nor It. 
had committed any corrupt practice within 
84 Viet. c. 8. s. 47 MX), ami therefore had 
not forfeited their votes ; for they had not 
bci-n guilty of bribery or undue influence, and 
their acts, if illegal and prohibited, were not 
done "in reference to” the election, which, 
under 81 Viet. c. 8, s. 47. is requisite in order 
to avoid a vote. Uroekville (Prov.), H. E. 
C. 139.

Section tit’» of 32 Viet. c. 21 (Ontario Elec
tion Law of 18t’»8l provides that ‘‘no 
spirituous or fermented liquors or drinks shall 
he sold or given to any person ” during the 
day appointed for polling in the wards or 
municipalities in which the polls ore held ; 
and by 3<1 Viet. c. 2, s. 1, “corrupt practice” 
means "any violation of s. (hi of the Election 
Law of IS*58 during the hours appointed for 
polling ;” and by s. 3 of the latter Act any 
corrupt practice ” committed by any candi
date at an election, or by his agent, whether 
with or without the actual knowledge or con
sent of the candidate,” avoids the election. 
On the day of the election in question, mid 
during the hours appointed for polling, one 
M., an agent of the respondent for tin* pur 
poses of the election, was offered by a person 
unknown to him spirituous liquor ( whisky t 
in a bottle, which such agent, after remons
trating with such person, accepted and drank 
at the polling place where such agent then 
was. The unknown person also gave spiritu
ous liquor from the same bottle to other tier- 
sons then present. :—Held, that, as the Leg
islature had, by the provisions as to the sell 
in g or giving of liquor during the hours of 
polling, provided for the punishment of one 
particular class, which was defined to he the 
seller or giver, it did not intend to include the 
other class, the purchaser or receiver, to which 
no reference was made, except inferentinlly, 
and that therefore such agent, as the receiver 
of spirituous liquor during such polling hours, 
was not guilty of a corrupt practice. West 
Toronto (Prov.), 11. E. (’. 179.

One F„ a tavern-keeper, was given $5 by 
the respondent, and requested to appoint n 
scrutineer to net for the resjiondent at the 
poll on polling day. P. kept his tavern open 
on polling day, and various persons treated 
there during polling hours. Counsel for the 
respondent, after the evidence of the above 
facts had been given, admitted that F. was 
an agent of the respondent, and that his 
nets were sufficient to avoid the election :— 
Held, that, although the court did not ad
judicate that the respondent, by giving the 
$5 and requesting F. to appoint a scrutineer, 
had constituted him nn agent for all purposes, 
it was the practice of the court to take the
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admission of counsel in plan* of proof of 
agency, and therefore the admission of coun
sel n.s to I’.’s agency was sufficient. Held, 
further, that I'., as such agent, had been 
guilty of a corrupt practice in keeping his 
tavern open oil polling day. and that such 
corrupt practice avoided the election. Itux- 
sell (Prov.), II. K. C. 1U0.

Where a member of the respondent’s coin 
mittee, on tlie day of election, invited some 
of his friends to his house, which was opposite 
the polling booth, and gave them beer. 
during or soon after polling hours:—Held, 
not a contravention of 32 Viet. c. -I, s. 150. 
London (ProvII. 11. C. 1114.

On the day of election and during the hours 
of polling, one W., an agent of the respondent, 
was offered a treat in a tavern within one of 
the polling divisions, of which such agent and 
others then partook :—Held, that giving a 
treat in a tavern during polling hours was n 
corrupt practice, and being an act participated 
in by an agent of tin- respondent, the election 
was avoided. South Essex (Prov.), II. E. C.•jar*.

One R. was appointed, in writing, by the 
respondent, to net as his agent for polling day. 
During the day lie went to a «averti and a«ked 
for and was given a glass of beer :—Held, 
that It. treated himself, and neither gave nor 
sold, and was not therefore guilty of a cor
rupt practice. East Peterborough (Prov.), 
11. E. C. 1245.

One M., nn ngnnt of the respondent, treated 
at a tavern during polling hours on polling 
day. The evidence was, that decanters were 
put down, and people helped themselves, lint 
thpre was no evidence that spirituous liquors 
were used. The evidence was objected to at 
tlie time, ns the charge was not mentioned in 
the particulars, Imt admitted subject to the 
objection : •— Held, that the nature of the 
treat in the barroom of a country tavern 
raised the presumption that the treat was of 
spirituous liquors, and was a corrupt prac
tice, which avoided the election. 12. That had 
an application been made in regular form to 
add a particular embracing the charge. It. 
would liavc Itevn granted. Xorth Victoria 
(Prov.), II. E. C. 252.

The decision in the Lincoln Election Case. 
II. E. C. 391, that tavern-keepers alone are 
liable for the violation of 32 Viet. c. 21. s. 
•Hi (O.i. as amended by 3«l Viet. c. 2. s. 1, 
not approved of. On the polling day and dur
ing the hours of polling, the respondent drove 
up to a tavern at C., where ho met one S., 
a member of his committee, and addressing 
him or the assembled people, said. “ Hoys, this 
is the first time I came to C. when I «lare not 
treat, and some one will have to treat me.” 
R replied that he would treat, and, with the 
respondent and a number of persons, variously 
estimated nl from thirty to fifty, went into the 
tavern, where S. treated some of the people, 
and the respondent drank with the rest:— 
Held, that going into the tavern for the.pur 
pose* of the treat, when the law directed that 
such tavern should he kept closed, and joining 
in ami accepting such treat, was a literal as 
well as a substantial violation of the law, and 
a corrupt practice; that the concurrence of 
the respondent in the commission of such cor
rupt practice made him liable to the disquali

fication imposed by the statute for “a cor
rupt practice committed with the actual 
knowledge and consent of a candidate.” 
Xorth \\ rut north (Pro».), il. E. C. 343.

The respondent, during polling hours on 
the polling day, met one I*., a supporter of 
th>- opposing candidate, and told him he would 
like h drink: and both of them, not thinking 
it illegal, went to a tavern, and the bar being 
dosed, I*, treated the respondent in the hall 
of the tavern : Held, that the receiving of a 
treat by the respondent during the hours of 
polling, was a corrupt practice and avoided 
i lie election. Semble, that as to the seller or 
giver of the treat, the only person liable to 
the penalty of JjllOU would be the tavern- 
keeper, as the statute does not authorize two 
penalties for the same act. Xorth Grey 
< Prov.), 11. E. C. 3*12.

Une L., an alleged agent of the respondent, 
went into the tavern of one D. during polling 
hours on polling day, and purchased spirituous 
liquor, with which be treated himself and 
several jiersolis there present :—Held, per 
(jwynuc, J., at the trial, that the penalties 
provided by s. fill of the Election Act of 18(58 
(<>.) apply only to the tavern-keeper, who as 
such is able to control what i< done on bis 
own promises in violation of the Act, and 
that the treating by L. was not a corrupt 
practice. Her Draper, ('..I.A.- ( 1 i That s. 
till must be construed distrihutively. (2) 
That under the first part of the section the 
tavern-keeper is the only person who can in
cur tin- penalty for not keeping his tavern 
closed during the prescribed time. (3) That 
under the second part of the section the per
sons who incur the penalty are (a) the 
i nern-kccper who sells liquor in violation of 
the statute, and (hi the purchaser who gives 
the liquor purchased by him to persons in the 
tavern. Lincoln (Prov.), II. E. C. 301.

< hie It. was a member of the committee 
at: \V. for the respondent's election, canvassed 
for him. and met him at the committee rooms 
once or twice. It. was also appointed in writ 
in g by the respondent to act as scrutineer for 
him on the polling day. and during polling 
hours gave whisky to the deputy returning 
ollieor in the polling booth :—Ilejd. that It., 
while acting as such scrutineer, was not act
ing in his former capacity as committee man 
or agent of the respondent, and that his np- 
pointment as scrutineer did not empower him 
to do an net of treating so ns to make the 
respondent answerable for it. The respon 
dent, on polling day and during polling hours, 
went i<> a tavern ut W.. and partook therein 
of spirituous or fermented liquor, for which 
he did not then pay : -Held, that lie did not 
“sell or give” spirituous liquors within the 
meaning of ■-•. fill of the Ontario Election Law 
of 18(18. One C.. a member of respondent's 
committee at W.. partook of whisky in the 
kitchen of a tavern at W. during polling 
hours, and also, when bringing a voter from 
the town of O. to the town of W. (within 
the same electoral division) to vote at W.. 
treated himself and the voter in O. :—Held, 
that C. was not guilty of corrupt practices 
within s. till of the Ontario Election Law of 
18(18. South Ontario (Prov.). H. E. C. 420.

Held, by the court of appeal that s. 00 of 
the Ontario Election Law of 1808. 32 Viet, 
c. 21. as amended by 30 Viet. e. 2. applies 
only to shop, hotel, and tavern-keepers, who
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n]one iire liable to the penalties for keeping 

i! 1v tnvern. &c.. and for selling or giv- 
ing spirituous liquors during the prohibited 
l.-ur*. Held, by the court of appeal, tlmt 
lie prohibition in sueh section (Off) as to 
oneniiL' taverns ami giving or selling liquor

m lie municipalities in which the polls are 
lielc!." applies to all the municipalities within 
tin- constituency, irrespective of the place 
v ! ! ilie vote is given, or to he given. South 
Ontario (Pror. I, H. E. < ’. 420.

By 39 Viet. C. 10, s. 3, (O.), which is suh- 
M ii tiled fors. ffOof the Election Law of 1808, 
tavern-keepers or persons acting in that ca-
I i jiy for the time, who sell or give liquor at 
taverns on polling day and within the hours 
of polling, are guilty of corrupt practices; but 
person* who treat or are treated at such tav- 
erns are not affected by the statute. Ford's 
Vote. Lincoln (2) (Prov.), II. E. C. 500.

Ibid, upon the evidence, that one Peters 
was properly held not to have been an agent 
of the petitioner; and that the dinner given 
by him to forty «‘lectors at a distant polling 
place in the winter, where there was no inn, 
was not shewn to have been corruptly given 
or a ci opted, nor was there sufficient evidence 
i I pen m all voted at the election, 
' ■'/ i mi, (Horn.), II. E. C. 1171, 27 V.

C. It. 234.

One M. canvassed a voter on polling day, 
- d in l" d him pi vote for the respondent, ami 

while canvassing treated the voter four times;
II • • "Pt tlii-n went and voted: Held, that 
tli" treating was for the purpose of cor- 
r ptly influencing (he voter to vote or refrain 
fi"tn voting at the election. A scrutineer for 
ih" respondent had some whisky with him 
on polling day. ami treated the deputy return- 
i: - oil, , r, poll ch-rk, and another in the poll- 
ip.• i i! ion : Held, not a corrupt practice. 
A•■ilh Ontario (/tohi.), 11. E. C. 781).

S . 1 «oing an agent of the respondent, on 
tli" • ' i tion day brought some whisky to a 
! I I: shop near a poll, being a place 
vl.io-i the neighbours were in the habit of 
i ’ o ling to warm themselves. &«•„ there 
!• i.o tavern or public house in the neigh- 
I" ml o,n|. and treated those present (most of 
i! :. Ii.-ii g voters) without reference to their 

" : and without distinction as- to which
s ■ 11• • y supported: Ilel-I. not a corrupt
practice. I,innor (Prov.), 1 E. C. 41.

Si I lion ir,7 of It. S. O. 1877 c. ID forbids 
the si ding or giving of liquor at any time dur
ing tl" polling day, under a penalty of fine 
• imprisonment, and the same Act provides 

y violation of that section during the 
lie appointed for polling, is a corrupt prac 
1 Held, at the trial, that a violation of 

- .Iion during the polling hours by an 
■ ' ilie candidate, must be conclusively 

• d to have been intended corruptly to 
j'. 'me the election. Prescott (Prov.), 1

.It appeared in the evidence that at the 
• of pfdling the resiiondent's firm lmd a

‘ ......... imcction with their mills, where
r workmen were boarded and where the 

' 'Silent himself had rooms. A short time 
I -1 the election Mrs. R.. who had formerly 

• I hisekeeper of the house, had become 
tf,,1:i!ir °f it, or was allowed to occupy it, and

Vol. Ill, n—157—S

have the use of the furniture, and was paid 
a certain sum per week or month for each man 
hoarding there, and » sum ]s-r day for casual 
hoarders, and she was in this position at the 
time of the ele«-tion. On polling «lay II.. a 
nephew and partm-r of the respondent, who 
spent the day at the polling place, told voters 
that if they went to the said boarding-house 
they could warm themselves ami would find 
dinner if they wished it, and meat and drink 
was accordingly caused to lx* given to the 
voters at the boarding-house h.y II . who was 
clearly the respondent’s agent "throughout: — 
Held, at the trial, that the voters having come 
to the place for the purpose of voting, ami 
that being their errand there, and the «-lection 
being the occasion on which the provision was 
made and the hospitality extended to them, 
the act in question was done on account of 
pm-h man s*i entertained “having voteil or be
ing about to vote,” and, inasmuch ns it was 
impossible to say that the result may not 
have been affected bv the above offer of hos
pitality I li. s. < ». |S77 10, <. 180), the
election would have been void by reason tln-re 
of under s. 158, had the matter ls-i-n properly 
charged in the p«»t it ion. Held, liow«iv«-r. that 
the evidence did not shew that the corrupt 
net was committed with the actual knowledge 
ami conseili of the respondent, ami therefore 
he hail imi incurred the penal consequi-m-es 
of K. S. < ». 1877 c. 10, s. 101. H’idt Simooe 
(Prov.), 1 E. C. 128.

Two agents of the respondent went for a 
voter, having a flask of brandy in their con
veyance. The voter having said In- was un
well was asked if In-would have a drink, which 
the trial Judges held meant a drink from tho 
flask, and which he decline»! : Held, that this 
offer did not fall within the provision of s. 
155, It. S. <». 1887 c. !>, ns there was no “ giv
ing or causing to lie given.” Held, also, 
that it did not come within s. 151 (a», u 
drink not being a valuable consideration. 
Hamilton (Prov.), 1 E. C. 4!»9.

See West Hastings (2) (Prov.). II. E. f. 
830: South Or ford ( Prov.). H. E. C. 243; 
Wrtand (2) (Prop.), II. E. C. 1<7: West 
Northumberland (Itom.), 10 S. <J. It. 035; 
East Simcoc {Prov. », 1 E. <’. 21» 1 ; North 
Middlesex (Dorn. », 12 C. L. J. 14; North 
Ontario (Prov.), 1 E. C. 1.

(1) Undue Influence.

A candidate's appeal to his business, or to 
his employment of capital in promoting the 
prosperity of a constituency, if honestly made, 
is not prohibited by law. West Peterborough 
(Prov.), II. E. C. 274.

One R. elaimed the right to vote in respect 
of his wife's property, ami was told by W., 
an agent of the respondent, that lie couid not 
vote unless h«‘ could swear the property won 
his own. The voter’s oath was read to him, 
and the agent repeated his statement, and 
said he would look after the voter if he took 
tin- oath. The voter appeared to l>e doubtful 
of his right to vote, ami withdrew:—Held, 
that the agent was not guilty of undue in
fluence. Quære, whether the act of the agent 
as above sot out was undue influence under 
32 Viet. c. 21. s. 72. Halton (Prov.), H. E. 
C. 283.
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Thf» respondent stall'd at n publie meeting 
of the electors with reference to an alleged 
local grievance, that he understood it to be 
the constitutional practice, here and in Eng
land, for the ministry to dispense as far as 
practicable the patronage of the constituency 
on the recommendation of the person who con- 
tcstcd til.' constituency on the government 
Hide; and that lie being a supporter of the 
government would have the patronage in re
spect of appropriations and appointments, 
whether elected or not : Held, that the re- 
Hpomlvnt by such words did not ofler or 
promise directly or indirectly any place or 
employment, to or for any voter, or any other 
person, to induce such voter to vote or re
frain from voting. Li. That the respondent 
was not guilty of undue influence as defined 
bv s. 72 of the Ontario Election Act. 1808. 
nor as recognized by the common law of the 
Parliament of England. That to sustain 
such a general charge of undue influence, it 
would lie necessary to prove that the In
timidation was so general and ex tensive in 
its operation that, the freedom of election lmd 
ceased In .n-equeuco. .1/uskoka (Brov.), II. 
E. L\ i:»8.

Observations on the impropriety of division 
court bail ill’s -anvas-ing voters during an 
election. \oiIh Victoria (lioni.), II. E. C. 
012.

Two agents of the respondent gave a voter 
M. some whisky on polling day. and took him 
in a boat to an island. Where they stayed for 
some time. One of the agents then left, niid 
the oiher —ni M. :<< another part of the island 
for their coats. I hiring M.’s absence the lat 
ter agent left the island with the boat, hut 
M. g.a back in time to vote, living split for by 
the opposite party Held, that the two 
agents were guilty of undue inlluenee. Xorth 
Ontario I Horn. ). 11. E. < 7<".

The election of a member for the House 
of Commons guilty of clerical undue influence 
by his agents is void. Sermons and threats 
by certain parish priests of the county of 
Charlevoix amounted in this case to acts of 
undue millième, and were in contravention 
of s. MTi of the Dominion Election Act. 187d. 
Charlevoix (Iloin.), 1 S. C. It. 14Ô.

See Xorth Victoria (llum.), II. E. C. 584.

(m) Wagering or Betting.

Where in addition to other corrupt acts, 
bets were made by agents of the respondent 
and others, with a number of voters who were 
supporters of N., the opposing candidate, the 
effect of the beta being that in order to win 
the bets, the voters must vote for the re
spondent : Held, that these bets were for the 
purpose of getting votes for the respondent, 
and were corrupt practices, and that in con
nection with the other corrupt acts proved, 
they affected the result of the election ; and 
that tlie ejection was therefore avoided. Lin
coln Llxlion (21 l/Tor. I. II. E. C. 480.

Money was given to certain voters to make 
bets with others on the result of the election, 
but, as there was no evidence of a previous 
understanding as to the votes, such bets 
were not bribery. The practice of making

bct.s on an election condemned as like a de
vice to commit bribery. South Norfolk 
(llom. i, II. E. ti. 0G0.

One Pringle, an acknowledged agent of the 
respondent and the president of the Conserva 
five association, whose candidate the respon
dent was, made a bet of $8 with one Parker, 
a Liberal, that he would vote against the Con- 
sen alive party, and deposited with the stake
holder the $ô, which, after the election, was 
paid over to Parker. At the trial Pringle 
denied that he was actuated by any intention 
to influence the conduct of the voter, and al
leged that the bet was made ns a sporting bet 
on die spur of the moment, and with the ex
pectation that, as lie said, Parker would warm 
up and vote; hut lie also admitted in evidence 
that it passed through his mind that some one 
mi ilie voter’s side would make the money 
good if lie voted. Parker said he had formed 
tii- resolution not to vote before he made his 
bet, but the evidence shewed that he did not 
think lightly df the sum which he was to re- 
i • ive for his not voting, his answer to one 
question put to him being : “ Oh, 1 don’t
knov. iliât Sr. would he an insult to any one 
not to vote;”—Held, reversing the judgment 
in 1 E. C. .‘!2, that the hot in question was col
ourable bribery within the enactment of s.-s. 
1 of s. M2 of the Dominion Election Act, 
ls7 |. and a corrupt practice which avoided the 
election. Went Northumberland (Dorn.), 10 
8. C. H. 635.

Three persons, T. being one of them, each 
lent $10 to It. L.. knowing that the moneys 
s.p lent were intended to lie used by him, as 
! • the,i told them, in betting on the result of 
the .'lection. Any bet or bets which he made 
were to he his own bets, not theirs, and he 
was t• » return the money in a couple of days, 
lie did not succeed in getting anyone to bet 
with him. and lie returned flic money to each 
on ih- following day :—Held, that this was 
providing money to be used by another ia 
betting upon the election, and was a corrupt 
practice within the meaning of s. 104 (2) of 
the Election Act. Hunt Elgin (Brov.), 2 E. 
C. 100.

Sec Trebilcork v. Walsh, 21 A. It. 55, 
Walsh v. Trcbilcock, 23 S. C. It. 695.

( n I Other t'nrrui>t Bractiees.

Appointment of Agent — Blace of
Voting.]—The appointment of a voter as an 
agent so as to allow him to vote in a divi
sion other than his own, and near where he 
was employed, is not a corrupt practice. 
\orth Ontario (Brov.), 1 E. C. 1.

Employment - ('usual or Indefinite.] — 
Qmvrc, whether tile word *’ employment ” 
used in the bribery clauses of 32 Viet. c. 21 
(O.i. refers to an indefinite hiring, or would 
include a mere casual hiring. West Beter- 
borough (Brov.), II. E. C. 274.

------ Bromine by Candidate to Brocure—
I'inding of Trial Judges.]—On a charge by 
the petitioner that the appellant lmd been 
guilty personally of a corrupt practice by 
promising to a voter. W., to endeavour to 
procure him a situation in order to induce 
him to vote, and that such promise was subse
quently carried into effect, the trial Judges
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I, , 1,1 tin* evidence tlmt the charge had been
, The promise was charged as having

i t,,;i,i•. in the township of Thorold on the 
ofcj,j, |vbntiiry. ISSU. At tlie trial it was 
7,p,vcd tl.it W. some time before the trial 

a declaration upon which the charge 
|,:,v. d. n i the instance of the solicitor 

:• 11:i• pH it inner, and laid got for such declar- 
riii,,n employment in Montreal from a railway 

,.! O any until the trial took place, and W.
I iti.it ti e promise had been made on the 

17i l-'ehniary. U„ the appellant, although
- tli.- - jlarge, admitted in his examina- 

i , : ! liai lie intimated to W. that lie would
: luni, and there was evidence that after 

- o'n (i. wrote to W. and did endeavour 
to pro-are him the situation, but the letters 
wen- not put in evidence, having been de- 

• • pil bj \V. at tii" request of the appel
lant : 11êld, thnl. ns the evidence of W. was

i-.irt corroborated by tlie evidenci* of the 
.• 11.1 -. • ! i. 11. *, the conclusion arrived at by the 
tri ; Judges was not wrong, still less go 
entirely erroneous as to justify the court as 
an appellate tribunal in reversing it on the 

-lions of fact involved. Welland (Dorn.),
:<i s. c. it. 37t$.

Evasion of Ontli Scheme—Scrutineer
i - | Ono T., who was on the roll as an

ind had sold his property in June, 
>71. i - f-n* the final revision of the assesa- 

i r-,!l liy the county Judge, was, with the 
km of the respondent—who was aware

f1 ht existed ns to TVs right to vote—given 
- minent to act as scrutineer at a dia- 

t.-1;11 -il ng place, and also a certificate from
- Qii r under .'is Viet. <•. •">. e. 28

111 . to enable T. to vote at the place where 
in act ns such scrutineer, at which 

I. \nted without taking the voter's 
, and returned without entering upon 

i - of scrutineer. < hi a question of 
• ! ml on the above facts for the court 

--•.II : Held, that the act complained of 
- no i corrupt practice under tin* statute; 

..nier the circumstances, the court gave 
-poi lient no costs in appeal. Hfit 

i ugh (ProV. I, II. E. C. 274.
Holding Meetings at Taverns. | —

'!- . for promoting the respondent's elec-
u t" held at public house* with the 

■ -I inducing the owners to support the 
n- •: d'-nt at the election, and because the

- I- was cold and meetings could not he 
i -. i :u tin- open air. No evidence was given 
by the petitioner that equally convenient

a.id such ns were more proper to he 
i for that purpose, could lie obtained :— 

He I. that, as llie respondent and his friends 
I a legitimate motive for holding their 

.n-' at such houses, although their other 
might not he legitimate, no corrupt 

d I.... committed. Kingston (l)om.\,
II. i: c. IB»:,.

Inducing Aliens to Vote—Paid Agents 
I ?/- .hm miment— Sating Clause.]—A 

: h - • r i dut) j of forms <if oaths of residence 
’ i 1 1 dance were printed and paid for by 

'oi intioii supporting the respondent as 
of the election expenses, and some of 

! ■ 'piindent’s agents actively canvassed a 
r of foreigners, who were aliens : and 
iing them to swear to these affidavits,

! by conversations induced them to believe 
' ..it i lie y were thus naturalized, and had the 
'h; to vote, and several of them did vote. 
Ti,.- evidence did not shew how many were 
>'-orn, but 235 unused forms were produced,

and the remaining sixty-five were not account
ed for:- Held, that the procuring of the 
allidavits just before the polling day. when the 
agents knew that no court would sit in time 
to complete the naturalization proceedings by 
that day, was a plan, design, or scheme to in
duce aliens to vote for the respondent ; that 
the knowledge, referred to in a. 100 of R. S. 
O. 1N77 <*. i». is not n knowledge of the sta
tute, hut a knowledge of the facts disentitling 
the person to vote ; that, although that sec
tion contains a penalty of flOU. still it in 
partly penal and partly remedial; that in 
enforcing the penalty, the person against 
whom it is inflicted i< the only person con
cerned, and it should lie strictly construed ; 
hut in ascertaining whether a corrupt prac
tice has been committed the whole consti
tuency has concern, and only the remedial 
part of the section is invoked ; that on the 
evidence an agent had the knowledge that one 
of tin* aliens had no right to vote at the time 
he induced him to vote. Itefore the trial 
notice was given that if the evidence failed to 
shew money received by the persons named 
in charge No. $ for the purpose of in
fluencing voters ns therein staled, an appli
cation for an amendment would he made sub
stituting a charge under paragraphs Nos. 11 
and 13 of the petition, that those persons were 
paid for their services, and so were guilty of 
corrupt practices ju voting for the respon
dent, knowing tlint they had no right to vote :

Held, that two agents of the respondent 
who wore paid for their services, knowing 
the facts and being presumed to have known 
the law, were each guilty of a corrupt prac
tice when they voted for him ; and that the 
amendment ns to them should he allowed, ns 
it was really giving particulars under para
graph 13 of the petition, and could he 
made without any amendment of the petition, 
and that the evidence sustained it, ami as 
notice had been given the respondent was not 
prejudiced. Held, that the acts of the two 
paid agents in voting, had they stood alone, 
not being part of any comprehensive scheme, 
the court would have hesitated before decid
ing ilint they did not fall within s. 1U3. in 
which case the election would not have been 
avoided ; hut. following the Hast Simcoe Case, 
1 10. < ’. 291, that the inducing the aliens to 
vote was an overt act. part of an arranged 
system of operations, and was such a corrupt 
practice ns could not lie considered " of such 
trilling nature,” or “of such trilling extent/’ 
that the result could not he supposed to be 
affected by it. llad the corrupt practice in
dicated above not been suliicient of itself to 
avoid the election, the two other corrupt 
practices proved, together with certain other 
illegal practices committed by a person not 
an agent of the respondent, the evidence ns to 
which was uncontradicted, would have 
sufficed. Hamilton (Prof.), 1 E. (J. 499.

Inducing Voter to Take False Oath.]
—The insisting by a scrutineer upon the 
taking of the farmers’ sons’ oath T. by a 
hesitating voter whose vote is objected to 
ami who is registered on the list as a farmer’s 
son and not as owner, when, as a matter of 
fact, tlie voter's father had died previous to 
the final revision of the list, leaving the son 
owner of the property, is a wilful inducing 
or endeavouring to induce the voter to take 
a false oath so as to amount to a corrupt 
practice within ss. 90 and 91 of 11. S. (’. <*. 8. 
and such corrupt practice will avoid the 
election under s. 93. Haltlimand (Pom.), 1 
E. ('. 529.



4979 PARLIAMENT. 4980

Interference with Franchise of
Voters ISchcnw I trimly Returning 
Officer. | In an election j-* tiiion it was 
charged that the respondent personally, as 
well as acting by ('. A. <I'. I'., and others, 
his agents, did undertake and conspire to 
impede, prevent, and otherwise interlerc with 
the free exercise of the franchise of certain 
voters, and that, in furtherance of a premedi
tated scheme, which the respondent and his 
agents well knew to be illegal, they did, in 
fad so impede, prevent, ami interlerc with 
the exercise of the franchise of certain voters, 
by gening their ballots marked, rendered 
identifiable, and consequently void . whereby 
the franchise of these voters was unjustifiably 
interfered with. At a previous election the 
respondent had been defeated by a majority 
of three votes, and the election, having been 
contested was set aside, and certain voters 
were reported bv the Judge as having been
guilty of corrupt prnetii es, but had not I.....
found guilt,, of such corrupt practices under 
s. 1UI of tiie Dominion Flections Act, 1*74. 
At a public meeting before the election, ( A. 
c., the respondent's agent, to intimidate these 
persons and prevent them from voting, in a 
(speech made by him. threatened them with 
punishment if they voted; and. subsequently, 
printed notices to the same ‘ fleet were sent 
to these \liters. « hi the polling day D. 1’.. 
who had been appointed deputy returning 
officer, on the distinct understanding with, 
and promise made to. the returning officer 
that lie would not mark the ballots of these 
voters, consulted with <A. «and on hi» 
advice and in collusion with him, marked the 
ballots of certain ->f these voters : Held, that 
the e|edion was void by reason of the 
attempted intimidation practised by <' V. <' . 
and by reason also of the conspiracy between 
the said agent and the deputy reluming officer 
to interfere with tin* free exercise of the ir.ui- 
chisc of voters, violations of s. 1H5 ol the 
Dominion Flections Act, 1*74. and corrupt 
practices under s. «»* of the sn_id Act. Mou
lant/ca ( I tom. l. 10 S. « '. It. Vhili!.

Sec IIV.il Hustings ( Wot*. •. 11. F. *'• -11; 
East Xortliumbcrlaml t I'rov. <. 1 F. < 4i'. 1.

nor does the fact that he has taken the oath, 
even if it lie shewn in point of law to be un
true. necessarily prove that the offence lias 
been committed, llnldimand < "asc, 1 F. C. 
fiU'.i. distinguished. East Elgin (Prov.), 2 
F. C. 1UU.

Met Mi .nth Perth (Prov.), 2 F. C. 144.

•1. Candidates.

Disqualification.]—See post 5 (a).
Nomination —■ lit feet in Xomination 

Pager lhity of Returning Officer.]— The 
nomination paper of It., one of the candidates 
at tin- election complained of, was signed by 
twenty-live persons, and had the affidavit of 
the attesting witness duly sworn to as re
quired by the statute. The election clerk 
found that one of the twenty live persons was 
not entered on the voters' list, and 1 hereupon 
the returning officer and election clerk com
pared ilie names on the nomination paper 
with the certified voters' lists in his posses
sion. and on linding that only twenty-four of 
the persons who laid so signed were duly 
qualilied electors, lie rejected lVs nomination 
paper, and returned the respondent as mem
ber elect : -Held, ( 11 that, as the policy of 
the law is to ham no scrutiny, or as little as 
possible, in election cases, and to giro the 
people a full voice in choosing their repre
sentatives, the defect in the nomination paper 
was one to which the returning officer should 
nor have yielded. (21 That if the election 
had gone on. the defect in the nomination 
paper would not, according to .‘17 Viet. c. if, 
s. su. have affected the result of the election. 
Soluble, that the returning officer is both a 
ministerial and a judicial officer ; and that he 
might decline to receive the nomination of 
persons disqualified by status or office, and 
also nomination papers signed by unqualified 
persons if lie had good reasons for so doing. 
Mouth Renfrew (2i (ZJomi.). If. F. C. 70,r*.

Providing Money for Betting Pur
poses. | See East Elgin (Prov.), 2 F. < '.

Voting without Right — Knowledge.] 
—Actual knowledge on the part of a voter 
that he has no right to vote is necessary to 
constitute a corrupt practice under It. S. O. 
1**7 c. !*. s. inn. Evidence to establish 
agency discussed ami found insufficient. 
Mouth Perth ( Prov.), 2 F. C. 30.

It was charged that a person had voted at 
the election, knowing that lie had no right to 
vote, by reason of his not being a resident 
of the electoral district, lie knew that his 
name was on the voters' list, and that it had 
been maintained there by the county Judge, 
notwithstanding an appeal, and he believed 
that lie had. and did mu know that lie had 
not. a right to vote: Held, that a corrupt 
practice under s. 108 of the Flection Act, It. 
S. O. 1807 c. 0, was not established. Under 
that section the existence of the main mens on 
tiie part of the voter. " knowing that he has 
no right to vote.” not merely his knowledge 
of facts upon the legal construction of which 
that right depends, must lie proved. The 
offence does not depend upon his having taken 
the oath ; it may he proved apart from that;

- Meeting — Statutory Requirements 
Time.] Under s. 33 of It. S. <). 1>77 c. 10. 

the rei liming officer is to fix the place and 
time of nomination, such time to be between 
eleven a.in. and two p.m. of the day fixed 
therefor. The returning officer, who lived at 
I owing to inevitable accident arising from 
the train being blocked with snow did not 
reach i h. the place of nomination, till two 
p.m. and the hustings until ten minutes after
wards. The two candidates who contested the 
constituency were then nominated in the 
presence of a large number of electors, includ
ing the petitioner, who made no protest. It 
did not appear that any injury had been 
caused thereby. Dvr Itoyd, ('.—The require
ment was merely directory or regulative: 
nonconipliance therewith might or not he 
fatal, and so avoid the election, according to 
circumstances: and, as no one was preju
diced. it could have no fatal effect. In any 
event the petitioner, under the circumstances, 
was estopped from raising the objection ; and 
semble, lu- was also precluded from raising 
the objection by reason of. as it appeared, his 
claiming the seat for the defeated candidate, 
thus ratifying and adopting what was done at 
the election. Per Cameron, J.—The require
ment was imperative, and noncompliance 
therewith avoided the election ; and the peti
tioner was not estopped from raising the
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On appeal to the court of appeal, 

>:... viu-iii'-iit th im ceded on another ground. 
ivr ‘ Norton. J.A.—Tlu> point was covered 
(,x s. Is "f 17 Viet. c. 4 (O. i Per Patterson, 
,[ \ Quiero, whether s. 18 was intended to 
a: : ... to this point, this being a matter 

.. , liy dealt with by s. 15 of K. S. 
u --, 7 c. in. Last Sim cov (Prov.), 1 E.

1 In tint/ of Hectors.] — IIvld, that 
1 • M'-eting of the electors at tlie nomination 

i.f i-.indidatcs is a meeting "for tin* purpose 
.,f promoting the election of a candidate,” 

.m the meaning of .'Hi Viet. c. 2. s. 2 itj.i 
\ .n/i Middlesex i Horn.), II. E. C. Ü70.

Property Qualification of Candi-
dates. Held, as in the North Victoria case, 
II. Ii . ."iM, that the Dominion Election Act 

]s71 not being retrospective, the question 
..f 'a-..i*.Tty qualilication of candidates at elec- 

- for members of the House of Commons 
1 - ..1 before the passing of the Dominion Elec-
• »ns \ct of ls7.'i could - till be raised
inc • 2. That it is not necessary for an
. demanding the property qualification

. .',d,da e. to tender the necessary deda- 
c.on for the candidate to make, the inten- 

i of tin» statute being that the candidate 
. ■ him-elf lirepare the declaration. 5. 

1 . i■ if ilc pi-up* rty qualilication of a candi- 
• c In* properly demanded at the right, time, 

d'-matid must he complied with; and it is 
Itlii iciit. after the return of a candidate 
coted. for him to show that at the time 

t.i- flection or return he was duly qualified.
- <// </> i.mi.i. II. E. <\ <54 4.

Void Contract -Printing of Hand-bills.] 
Il.-ld, that the printing of hand-hills by 

>i a pi-rson announced himself a candidate 
r . Vction to the legislative council, was a 

*i i. t relating to a parliamentary election 
v. : hin 23 Viet. c. 17. ami that the price of 
■- mil printing was a lawful debt and might be 
I. iid without incurring the penalty of that 
s' into; but such payment could not be en- 
f..r • 1 at law. the uth section of the Act ren-
• !' r i,, it a void contract at law. Luke v. 
I'" . 12 <’. 1*. 421. This Act is repealed as 
t.. Ontario, by 32 Viet. c. 21, s. 1 (O.j

I'* ‘luali/lcation of Candidates and Others. 
(n> Of Candidates.

Corrupt Acte of Agents expenditure
'•t lfonriz Knowledge or Complicity of Can- 
■lii'ifr. | When all the accounts and records 
"f election are intentionally destroyed by 
the respondent’s agent, even if the case be 
'tri' .1 of all other circumstances, the strong- 
e-f ennclusions will be drawn against the 

- "’.dont, and every presumption will be 
in "I" against the legality of the nets eon- 

■I hv such conduct. South dreg (Prov. t. 
Il 1 C. 52.

The respondent intrusted about 5700 to an 
f-'f election purposes without having 

« ■ r i-'d the expenditure :—Held, that this 
' ! "t make him personally a pariv within 

•’1 ' ; •'’*. s. 46 fO.). to every illegal ap-
i|,|l':,,‘"ti of the money by the agent, or by 

• who received money from him. But.
' ' r.v excessive sum had been so intrusted

to ■!,.• agent, the argument of a corrupt pur

pose miglit have been reasonable. South 
dreg (Prov.), II. E. C. 52.

A candidate in good faith intended that 
his election should he conducted in accord
ance both with the letter and spirit of the 
law : and he subscribed and paid no money, 
except for printing. Money, however, was 
given for election purposes, by friends of the 
candidate to different persons, who kept no 
account of vouchers of what they paid : Held, 
that bribery would not he inferred as against 
the candidate. A total expenditure of $610. 
where tin* number of voters on the roll was 
4. t Hilt, was not excessive. Lust Toronto 
[Prov.), II. E. C. 70.

Appeal from the judgment of the trial 
Judge, avoiding the election and disqualifying 
the respondent. Ilis decision was sustained 
as to the complicity of the respondent in the 
" Stewart case,” the particulars of which are 
ml out in the report : hut otherwise as to 
the “ Sunday raid.” his knowledge and con
sent to the corrupt acts of his agents being 
held not proven, the circumstances not being 
inconsistent with his innocence The question 
discussed as to how far or when a candidate 
is to be assumed to lie aware of and impliedly 
consenting to corrupt acts done by his agents, 
of which in the natural course of tilings lie 
can scarcely bo ignorant, or of which la* wil
fully avoids any knowledge. Lincoln (Prov.),
il. E. c. :;i»i.

Held, that the circumstantial evidence was 
sufficient to shew that corrupt practices wore 
committed by the agents of the respondent, 
and with his knowledge and consent, not
withstanding his disclaimer on noth. It is 
sufficient to shew the candidate's knowledge 
of and assent to the fact that his agents were 
using bribery to procure bis election, with
out connecting him with any particular act 
of bribery; and his assent must he assumed 
front his non-interference or objection when 
he lias ilie opportunity. Semble, that wilful 
intentional ignorance is the same as actual 
knowledge. London (Dorn.), 24 ('. I\ 434, 
II. B. 0. MO.

The respondent, in a constituency where 
*542 persons voted, received 33*5 votes, and his 
election expenses were about $2,000. The 
money was intrusted by him to one <i., with 
a caution to see that it was used for lawful 
purposes only. About $1.200 of this money 
was given by (}. to one \\\, who distributed 
it to several persons in sums of $40. $100, 
$2*Hl. and $250. No instructions as to ex
penditure were given by (5. to \\\, or by W. 
to the persons amongst whom lie distributed 
the money : and by the latter several acts 
of bribery were committed. The respondent 
publicly and privately disclaimed any inten
tion or sanctioning any illegal expenditure; 
hut made no inquiries after the election ns to 
how the money had been spent until a week 
or two before the election trial. He denied 
any net of bribery, direct or indirect, or any 
knowledge thereof ; and no proof was given 
of a personal knowledge on his part of any of 
tiie specific wrongful acts or payments proved 
to have been committed by persons amongst 
whom his money had been distributed :—Held, 
that under the peculiar circumstances of the 
respondent's canvass, and on a review of the 
whole evidence, the respondent’s emphatic 
denial of any corrupt motive or intention 
should he accepted, \iagara (Horn. i. II. E. 
C. 568.
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Money had liei-n contributed by the re 
«pondent mill by his fri.-nd« for tin- purposes 
of tin* election, which bull hern plneed in the 
hands <>f one n personal and political 
friend of respondent, who gave ii without any 
instructions or warnings to such committee 
men as applied for it. A great deal of the 
money was spent in corrupt purposes, in 
br'berv. and in treating, to tin- extent of avoid
ing the election. The respondent in his evi
dence stall'd that In* did not. directly or in 
directly, authorize nr approve of or sanction 
the expenditure of any money for bribery, 
or a promise of any for such purpose, nor did 
lie sanction or authorize the keeping of any 
open house, and that lie was not aware that 
any open houses bail been kept, and that lc 
always impressed on everybody that they mu 
Hot violate the law. There was no aflirmntive 
evidence to shew that the money which the 
respondent knew had been raised for the pur 
poses of ilie election was so large that ns a 
reasonable man In- must have known that 
some portion of it would be used for corrupt 
purposes : Held, that looking at the whole 
case, and at this branch of it, as a penal pr<- 
reeding, the respondent should not In- held 
personally responsible for the corrupt prac 
t ices of his agents. The avoidance of an elec
tion for an act of bribery committed by the 
agent of a candidate is a civil proceeding, 
and is not brought about to punish the candi
date. but to secure an unbiassed election. 
Kingston (Dom.), II. E. V. 025.

A candidate is not disqualified by the cor
rupt acts .,f his agents, under Viet. c. 
27. s. IS ( I ». ) , without his knowledge or con
sent. * ..nixcnll (horn.), 11 ('. L. .1. SI. II. 
E. t\ 017.

It appearing that a number of persons 
visited the district, and that the object of 
their visit was to influence the electors by cor
rupt means, and that there was an organized 
and systematized plan employ corrupt 
means to influence and carry tin election in 
various ways, and that the trial .Imlp-s were 
not satisfied that the respondent was ignorant 
that sm li prnetices were likely to be commit
ted by persons acting in bis helm If in the con
duct of the election, and found that corrupt 
practiii's prevailed at tin- election, and de
clined to relieve the respondent, under s. 102. 
of the penalties incurred by him under s. 101, 
the court of appeal now declined to inter
fere. Per llagarty. (’. .1. < ». - When a cor
rupt practice is proved, the onus is at once 
shifted to tin* respondent to bring himself 
within tlie saving clause. 15. S. O. 1877 c. 10, 
f. 102. I'n-^cott. 1 E. «SS, followed. !/»«- 
kokn and Parry Sound (Prow), 1 E. O. 107.

Corrupt Acts of Agents at Former 
Election l\ no triedgi or Content.]—An elec
tion was held in January, 187-1. under the 
Act of 1873, at which the petitioner and the 
respondent were candidates, and at wdiich the 
respondent was elected. This election was 
avoided on the ground of corrupt practices by 
agents of tin- respondent, committed without 
his knowledge or consent (II. E. C. 547'. 
A new election was held, under the Act --f 
1874. at which the petitioner and the respond
ent were again candidates, when the respond
ent was again elected. Thereupon another 
petition was presented, charging that the re
spondent was guilty of corrupt practices at this 
lust election ; that he was ineligible by reason 
of the corrupt acts of his agents at the former

election: that persons reported guilty of cor
rupt practices at the former election trial 
had improperly voted at the last election: and 
claiming tin- seat for the petitioner:—Held, 
on preliminary objections, ( 1 ) that the two 
elections were one in law ; and it was not 
tuai-liai that they had been hold under differ
ent Arts of Parliament. (21 That tin- re
spondent was not ineligible for re-election, 
as i In- corruut pmcth-ps of Ids agents at the 
former rli-i-timi bad been committed without 
! know] dvr or • ot sent. • 'ormcall • . 
fhut,, H. E. <\ I! 17. Put see R. S. r.8, g. on.

Corrupt Acts — 1)< feated Candidate.] - 
Tin* 2nd sub-section of s. of .'ill Viet. c. 2 
to.' applies equally to the elected and de
feated candidates at an election; and, if found 
a ssentitig parties to any practice declared by 
tie- statute to lie corrupt, each of them is 
liable to the disqualifications mentioned in 
tlie statute. Aurth Wcnticorth (Pror.). 11. 
E. c. :;4:;.

-------- Proof of Offence—Conflict of Evi-
deuce. | Before subjecting a candidate to the 
penalty of disqualification, the Judo- should 
feel well assured, beyond all possibility of mis- 
! a ko. tint tin- offence charged is established. 
If there is an honest conflict of testimony as 
to tin* offence charged, or if acts or language 
an- reasonably susceptible of two interpreta
tions. one ........... and the other culpable, the
Judge is to take rare not to adopt the culpable 
interpretation unless, after the most careful 
consideration, he is convinced that in view 
of all the circumstances it is the only one 
which the evidence warrants his adopting as 
the ti-Mi- one. Welland (2l I Prov.), 11. E. 
C. 187.

The respondent was charged with corrupt 
practices, in that, when canvassing one ('., 
a voter who said lie would not vote unless he 
was paid, respondent said he was not iti n 
position to pay him anything, but that if C. 
would support him. one of his ( the respond
ent’s i friends would conn* and see about it. 
The respondent, ns he was leaving the voter's 
house, met one K„ a supporter, who, after 
some conversation, went into t'.’s house and 
gave him $5 to vote for the respondent. The 
charge depended upon the evidence of the 
voter ('. and his wife. The respondent denied 
making such a promise ; and he was sustained 
by K. as to a conversation outside (Vs house, 
in which the respondent cautioned K. not to 
give or promise C. any money. The trial 
Judge on the evidence found that the re
spondent was not personally implicated in the 
bribery of the voter C. by K. Before an elec
tion Judge finds a respondent or any other 
person guilty of n corrupt practice involving 
a personal disability, lie ought to he free from 
reasonable doubt. Centre Millington (Dom.), 
II. E. (’. 571».

-------- Proof of Offence—Evidence—Penal
Proceeding.] —It is a general rule that no 
man can lie treated ns a criminal or mulct 
in penal actions for offences which he did 
not connive at ; and it is settled law that 
enactments are not to he given a penal effect 
beyond the necessary import of the terms used. 
But the election laws are not to la* so limitedly 
construed by an election Judge : and for civil 
purposes they are more comprehensive, and 
reach a candidate whose agents bribe in his 
behalf, with or without his authority. Where
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du» (li~. 11 tali tien t ion of a candidate is sought, 
dii . ;iii' in In- construed ns any other penal 
-t.itin.--, and lhe candidate must be proved 
giulix 11y die same kind of evidence as applies 
to p.M.ii prois-edings. Kingston {Dont.), II.

Treating—Participation in—II a- 
htwil < »n<luct -Intent.]— After the nomina
tion of the candidates in a rural constituency, 
and on another occasion after a meeting as- 
.mblcd "for the purpose of promoting the 

election of a candidate,” the electors dispersed 
to various taverns, mostly to where their 

. - u.'.v put up, and then, according to 
the usual custom, treated each other before 
Parting. The respondent himself partook of
i treat: Held, that this was not a contra 
xentiuii of o<> Viet. e. 2, s. 2 (<).), and that 
the respondent wns llot disqualified under s. 
,'t. s.-. ”, of the same Act. Treating per se 
is not. except when made so by statute, a cor- 
rupt act. hut the intent of the party treating 
may make it so, and this intent must lie 
gathered from the circumstances attending it. 
Win-re, therefore, it was sought to disqualify 
a candidate who had treated during his cau 
.I. though to a much h-ss extent than was 
hi- habit previously, and who did not seem 
to have treated for the purpose of ingratiat-
ii g !,:n.-elf with the publie : -Held, that such 
treating was not a corrupt art. North Mid-

i/o »«.). 1” C. L. ,T. 11. II. E. C. 376.
S.r Mush,la ( Prov.1. ILE. G. 458; Centre 

11'.";:.oti.n l Dom.). IT. E. <\ fi70 : North 
firm (Prov.), II. E. C. 362 : North Ontario 
i /-, ,r. i. | ll.'r. 1: South Renfrew (Prov.), 
1 1 i. 351); Past Middlesex (Prov.). 1 E. <’. 
”011. Writ Simcoc (Prof.I, 1 E. C. 128; 
Hi Hand (Dorn.). 20 S. ('. It. 370 ; llalton 
(pn,c i H. E. f\ 283; We»t Wellington 
i Priir.1. 2 E. C. 16.

Office or Contract -Carrying Mails.]— 
Ili'ld. that a member of the Ontario legis
latin'- i.< not disqualified from holding his seat 
by reason of bis having a contract for the 
convex a nee of 11er Majesty's mails. Centre 
Sim eue (Prov.), 31 G. L. J. 68.

—. Dual Membership.]—By commis
sion or instrument under the hand and seal 
of tin- Lieutenant-Governor of Prince Ed
ward I-land. one E. C. was constituted and 
appointed ferryman at and for a certain ferry 
for a term of three years, pursuant to the 
Acts relating to ferries, and it was by the 
commission provided that E. G. should lie 
paid a subsidy of $65 for each year of said 
term. E. C. had given to the government a 
bond with two sureties for the performance 
of his contract. By articles of agreement 
between E. G. and S. F. P. (the respondent), 
E. < for valuable consideration, assigned to 
S. I". !*. one-fourth part or interest in the 
ferry contract, and it was agreed that one- 
fourth part of the net proceeds or profits of 
si I contract should be paid over by the said 
E. C. to tho said S. F. P. or his assigns. At 
the time the agreement was entered into S. 
P. P. was a member of the House of As 
n-ml.ly of Prince Edward Island, having been 
elected at the general election held on the 
3°th June, 1886. Subsequently S. F. P. was 
returned ns a member elect for the House of 
Commons for the electoral district of Prince 
county, Prince Edward Island, and upon his 
return being contested :—Held, that hv the 
agreement with E. G., S. F. P. became a

person holding and enjoying, within the mean
ing of s. 4 of 3!) Viet. c. 3 ( Prince Edward 
Island), a contract or agreement with Her 
Majesty, which disqualified him and rendered 
him ineligible for election lo the House of 
Assembly or to sit or vote in the same, and 
by s. 8 of the said Act, to lie read with s. 
4, his seat in the Assembly became vacated ; 
and he was therefore eligible for election as 
a member of the House of Commons. Prince 
(Dom. I. 14 S. C. It. 265.

- — —Notice of, to Electors.]—The re
spondent, a postmaster in the service of the 
Dominion of Canada, became n candidate at 
an election held on the 14th and 21st March,
I*71. and was elected. On the lllli March 
he resigned his office of postmaster, which was 
accepted by the postmaster-general on the 
13th March. Ilis accounts with the post office 
department were closed and his successor ap
pointed after the election. Evidence of the 
notoriety of the alleged disqualification of 
the respondent was given, which was that 
such alleged disqualification was a matter of 
talk, and that all the people at the meeting 
for tho nomination of candidates were sup
posed to be aware of the supposed difficulty 
as to such disqualification:—Held. that, oven 
if tho respondent was disqualified for election, 
tho Judge could not on such evidence declare 
that the electors voting for the respondent 
had voted perversely, and had therefore 
thrown away their votes, so as to entitle the 
petitioner to claim the seat. West York 
(Prov.), II. E. G. 166.

At the nomination a protest was handed to 
tho returning officer, signed by the defeated 
candidate and three electors, claiming that re
spondent was disqualified, and that the oppos
ing candidate was entitled to the seat. Notice 
thereof was posted at some of the polls, and 
some electors were told of it : -Held, on the 
evidence, the trial Judges having refused to 
award the seat to the defeated candidate, that 
the court in appeal would not interfere. South 
Renfrew (Prov.), 1 E. C. 351).

--------- Postmaster.]—Held, that a member
of the Ontario Legislature is not disqualified 
from holding his seat by reason of bis filling 
the office of postmaster with no permanent 
salary, for a place which is not a city or 
town. South Norfolk ( Prov.), 31 C. L. J. 
68.

(b) Of Others.

Forfeiture of Vote.] The right to vote 
is not to be taken away or the vote forfeited 
by the act of the voter unless under a plain 
and express enactment, for it is a matter in 
which others besides the voter are interested. 
H rock ville (Prov.), II. E. C. 13».

Report to Speaker---Effect of.]—Held, 
that the fact of persons having been reported 
by the Judge ns guilty of corrupt practices at 
a former election, had not the effect of dis
qualifying them from voting at a second elec
tion. The report of the Judge Is not ae to 
them an adjudication, for voters are not, in a 
proper judicial sense, parties to the proceed
ings at an election trial. Cornwall (2) 
(Dotn.), H. 1. C. 647.

Trial - - Notice.j — Qua-re, whether the 
Judge presiding at the trial should not direct
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notice to be given to the parties who, from 
the evidence, were apparently guilty of cor
rupt practices, so that he might decide upon 
their liability to disqualification, and report 
them under the statute. Prescott (Prov.), 
H. E. C. 1.

The election having been declared void on 
account of the corrupt practices of an agent 
of the respondent, the Judges, acting as a 
court for the trial of illegal a- t' committed at 
the election, after notice to such agent, grant
ed an order fur the punishment of such agent 
by lino mid disqualification. Stormont (Li) 
(/Yov.), il. E. C. 537.

See y or th Simeoe ilhnn.i. II. E. C. 017 ; 
South Oxford </7oi\), 11. E. C. 238, post 
10 (h).

See post 11 (c).

0. Law and Statutes Governing Election».
Common Law. | - The common law of

England relating to parliamentary elections is 
in force in Ontario, and applies to elections 
for the House of Commons. Cornwall 
(Horn.), 11. E. C. 547.

Dominion Elections Act .1 pplication 
to Pending Pnn < t ilings.] — The Dominion 
Elections Act of 1874 does not affect the 
rights of parties in pending proceedings, which 
must be decided according to the law as it ex
isted before the passing of that Act; s. 120 of 
that Act referring to candidates at some 
future election. A'orth Victoria (Dom.), II.
E. C. 584.

--------  Crown. |—The Crown is not bound
by ss. 100 and 122 of the Dominion Elections 
Act. IS71. The 40th clause of s. 7 of the In
terpretation Act, It. S. C. 1880 e. 1, whereby 
it is provided that no provision or enactment 
i;i any Act shall n.ff<*ct in any manner or way 
whatsoever the rights of lier Majesty, her 
heirs or successors, unless it is expressly 
stated therein that Her Majesty shall be 
bound thereby, is not limited or qualified by 
any exception such as that mentioned in the 
Magdalen College case. 11 Rep. 70b. "that 
the King is impliedly bound by statutes passed 
for the general good . . . or to prevent 
fraud, injury, or wrong.” Tlic Queen v. 
Puliot, 2 Ex. C. 11. 49.

Ontario Elections Act —Penalty.]—See 
Johnson v. Allen, 26 O. K. 550; Malcolm v. 
Kan, 10 1\ It. 330.

Quebec Elections Act -Promissory No/e 
—Illegality.]—In an action on a promissory 
note the evidence shewed that its proceeds 
were given to an election agent to be used as 
a portion of an election fund controlled by 
the maker: lldd. that the transaction was 
Illegal under 38 Viet. <■. 7. <. 266 (Q.), It. 
S. </. Art. 425, which makes void any con
tract, promise, or understanding in any way 
relating to an election under that Act, and the 
plaintiff could not recover. Dansereau v. St. 
Louis, 18 S. C. It. 587.

Sec Curdwcll (Horn.), II. E. C. «144.
See ante 3.

7. Penalties—Actions for. 
fa) Bribery.

Constitutional Law Powers of Domin
ion Parliament Imposition of Penalty.]— 
The jurisdiction of llm Provincial Legislatures 
over " property ami civil rights ” does not pre
clude i lie Parliament of Canada from giving 
to an informer the right to recover, by a civil 
a. lion, a penalty imposed as a punishment for 
bribery at nil election. The Dominion Elec
tion Act. 1S7-I, by s. 106. provides that all 
penalties and forfeitures (other than lines in 
cases of misdemeanour) imposed by the Act 
shall lie recoverable, with full costs of suit, by 
any person who will sue for the same, by ac
tion of debt or information, in any of Her 
Majr-iy’s courts in the Province in which the 
.ins,- of action arose, having competent juris

diction:- Held, ilint the enactment was valid. 
Iioyl, v. It. 7. 11 A. K. 1126. 32 C P. 632.

Dismissal for Delay -Cos/.f.]- The nets 
of bribery complained of were committed be
tween the Kith and 23rd June, 1882. The 
writ was issued on the 12th June, 1SK3, and 
was served mi the defendant oil the 27th No
vember thereafter. The defendant, on the 
:int!i November, moved to dismiss the action 
for wilful delay in prosecution under 39 Viet, 
e. !» i u. i The plaintiff's solicitor swore that 
lie was also solicitor for the petitioner in the 
Lennox election petition, at which election the 
m i- of bribery complained of were alleged to 
have been committed, and in order not to en
danger the success of that petition it was 
deemed advisable not to serve the writ until 
that petition was disposed of, which, on ac
count of objections to tin* jurisdiction, was 
not tried till the 10th October. 18S3. He also 
deposed that at the trial of the election peti
tion an application was made for a summons 
against the defendant under 30 Viet. c. 9, to 
have tin* penalties for bribery imposed upon 
him; and that the application was not dis
posed of till the 23rd November, at which date 
the Judge declined to interfere :—Held, that 
such delàv as would not expose an ordinary 
suit to dismissal may In* fatal to an action 
under this Act, under the special provision 
that such an action shall be carried on with
out. wilful delay. Held, also, that there had 
been wilful delay not to be excused by the 
explanations given, and that the plaintiff was 
entitled as of right to have the action perpetu
ally stayed or dismissed. An order was made 
dismissing the action, but without costs, for 
the reason that a primfl facie case of bribery 
was established against the defendant, which 
lie had not attempted to contradict. .1 Hies v. 
Ri '. i" 1 ’ B. 218.

Informer Status—Infant.]—Held, that 
is Eliz. c. 5, which enacts that an informer 
shall sue either in person or by attorney, is 
in force in this Province, and therefore the 
plaintiff, an infant suing by his next friend, 
could not maintain an action for a penalty 
under tin* Election Act. The appellant hav
ing omitted to take this objection in the court 
Im-Iow, the court of appeal, in allowing the ap
peal on that ground, refused him his costs of 
appeal. A person who sues for a penalty 
given by the Election Act is a common in
former. Garrett y. Roberts, 10 A. It. 650.

Qnebec Election Act—Appeal—Supreme 
Court of Canada Future Rights.] — See 
Chagnon v. Xormand, 16 S. C. It. 661.
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(b) Illegal Voting.

Informer liight to Sue — Crown.]— 
In .in ih lion under It. K. O. 1877 r. 10. s. 182, 
nga an ngpiit for tIn* sole of Crown lands,
to i....v■ r :i penalty alleged have been in
. urred Iiy voting at an election of a member 

iix-i-iidiiy. contrary to s. i 
: in» Ai i . Held, overruling a demurrer to 

........lament of claim, that, though forfei
tin''- ami penalties belong to the Crown un- 
; -, m In rwise disposed of, the sum declared to 
l.i. forfeited by s. 4 of the Act for a breach 
ilaTcuf i- a penalty within the meaning of a. 
1NJ, s.-s. 1, for which an action may be main- 
faiiicd bj any person who will sue for the 
Mime, shriylcy v. Taylor, 4 U. It. vOU.

St i' also S. C., sub nom. Sriglcy v. Taylor, 
Ü U. It. 108.

(c) Infusing Votes.

Deputy Returning Officer— Hutu s of—
(h;i/t ■ Notice of Action.]—At the election of 
a i i ,1.. r of the legislative assembly for Al
umna. six |ivi'sons tendered their votes and 

i'. ,| in lake the necessary oaths required l>y 
K S. < i. 1*77 c. 10. to entitle them to vote. 
Tin' • I.• 11111 y ri'tiiruing oilicer refused the vote 
<if . .. because lie could not produce his title 

; nf i!i » others because they had no 
houses on their lands. Four of those rejected 
offered to take the oath prescribed, and de- 
■ rilied the property on which they claimed to 
ni' . In an action for penalties for refusing 

the votes : Held, that the duties of a deputy 
i -Iiirniug oilicer in taking the votes are minis- 
i' rial (save where he suspects personation, 
v. ; i : : i of qualification, &c„ in which case he 

! mi 1 exercise bis judgment as to administer- 
e "."iii. and that hav lng refused the 

tendered votes of those who had sufficiently 
shewn their right to vote, he had refused to 
i • i1 nil mi obligation or formality, required 
«•f ii in within s. ISO, and was liable to the 
penalties prescribed by the Act. One Ander-
..... when tendering bis vote, was not able to
describe his land accurately, but stated that it 
was in one of three townships which he nnm- 
"I. Ilis vote was refused on the ground that 
he h ul no house on his land :—Held, that the 
deputy returning officer was liable for the 
penally for refusing this vote. Held, also, 
'! : llie point as to whether the polling divi- 
-ioii iii question was within Ontario or not, 
1 "'ild not lie raised by the deputy returning 
"ili'-er acting under a writ for an election in 
Oniario. Held, also, that notice of action 
was not necessary, nor was it necessary to 
aver or prove notice. Walton v. Apjohn, 5 
O. It. 05.

- Wilful Misfeasance.]—In an action 
vainst a deputy returning officer by a ‘‘ per- 

s"M aggrieved,” to recover a penalty under s. 
"I<,; "f the Ontario Flection Act, 55 Viet. c. 3, 
Pa- an alleged wilful refusal to allow the 

ia'iff to vote:—Held, that the word “ wil- 
1 il " in the swtion means "perverse” or 

ilicious;" and, although the plaintiff was 
■ il of his vote by the refusal of the de- 

•1 'ia111 to allow him to deposit a “ straight ” 
and there was thereby a contravention 

t! " Act, yet, as the defendant honestly be- 
"I tin' plaintiff was not qualified, anil be- 

• : in his own power to withhold the ballot,
" action failed. Lewis v. Great Western

U. W. Co., 3 Q. It. 1». 11>5, followed. Walton 
v. Apjohn, 5 U. It. (55, distinguished. John
son v. Allen, ”0 U. It. 55U.

---------  Shewing Ballot Taper and Itcfusing
to (Jive Acw (Jut Breach of Duty. | — The 
word “conveniently” in s. 100 of it. S. O. 
18U7 c. 1), the Ontario Election Act, means 
“ conveniently for the voter and fur his wish, 
purpose, and intention in voting.” The plain
tiff, an elector, in marking his ballot at an 
election of a member to serve in th • legislative 
assembly of Ontario inadvertently marked it 
for the candidate against whom In- intended to 
vote. He immediately and before he left the 
apartment at the polling place set apart for 
marking ballots informed the defendant, the 
deputy returning officer, of his mistake, and 
asked for another ballot pajier. The defend
ant said be must first sec the marked ballot 
paper, which the plaintiff refused to allow, 
but, on the scrutineer for bis party recom
mending him to do so, lie handed it to the de
fendant, without creasing or folding it that it 
might he placed in the ballot box, in such a 
way that those present could not see lmw it 
was marked. The defendant looked at it, and 
then either shewed or placed it so that it 
could be and was seen by nearly all present, 
and, contending that it was not a spoiled bal
lot, contrary to the plaintiff’s protest, placed 
it in the ballot box, and it was counted for 
I lie person against whom the plaintiff intend
ed to vote : -Held, that the defendant by his 
acts in disclosing how the plaintiff marked his 
ballot paper, in not cancelling it, and in re
fusing to give the plaintiff another ballot 
pajier on hi- demanding one, and by bis action 
compelling him to vote for t lu* candidate 
whom lie wislusl to oppose, was thereby guilty 
of breaches of duty which entitled the plaintiff 
to judgment in his favour for the penalties 
under tin- statute. Hustings v. Summt rfvldt, 
30 U. it. 577.

(d) Returns—Neglecting Duties at to.

Deputy Returning Officer — Mistake— 
Pleading.]— An action to recover tin* iienalty 
of ÿ2lHi imposed by 37 Viet. c. 1), s. ION ( 1). ) 
The sixth paragraph of the statement of claim 
alleged that the defendant as deputy return
ing officer neglected to make out the state
ment required by s. 57, and enclose it in tho 
ballot Ikix. The seventh paragraph alleged 
that defendant pretended that In* did make up 
the statement in question, but that he enclosed 
it by mistake in the envelope containing the 
ballot papers; and charged that the doing so 
was a neglect of duty, within the meaning of 
the statute. The defence denied the state
ment of claim, and alleged, (2) that the non
performance of any formality was uninten
tional on the part of the defendant, and was 
not the result of a guilty mind. On a motion 
to strike out the second paragraph of the de
fence, leave was given to the plaintiff to take 
exception to that paragraph by demurrer. 
And semble, that the paragraph shewed no 
valid ground of defence, and that if the de
fendant made the alleged mistake, no cause of 
action existed under s. 57. Cameron v. Clu- 
eas, 0 I». It. 405.

Returning Officer—Notice nf Recount—
Delay of Return—Powers of County Court 
Judge. 1—Action by the plaintiff, a defeated 
candidate at an election for the Ontario legis
lature, against the defendant, the returning
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officer, for wilfully contravening the provi
sions of I!. S. <>. 1877 c. 10, s. 125, in not de
laying the return after receiving notice from 
the county Judge of a recount of the ballots. 
The county Judge had mailed a notice to the 
defendant, which it was not. controverted had 
reached him in time, ami a duplicate of it was 
left at his residence with his wife: --Held, 
that the evidence did not shew that the notice 
came to defendant's knowledge liefore he made 
his return, and therefore he did not contra 
vein» the section, so that there could he no re
covery. The plaintiff was a “person aggriev
ed” within s. 1st of the Act; and the de
fendant could not question the power of the 
county .fudge to give the appointment or issue 
the notice on the material before him. because 
the process of the court or Judge must be 
obeyed while it stands when, ns here, there 
was jurisdiction. Hays v. Armstrong, 7 0. 
R. 021.

(e) Other Coses.
Ontario Voters* Lists Act, 1889 - Vo-

tiec nf Action Clerk of Municipality.] -A 
clerk of a municipality is not an officer within 
the meaning of It. S. <). 1887 c. 7.’t. in respect 
to the performance i:i that rapacity of the 
duties prescribed by the Ontario Voters' Lists 
Act, 1881), 52 Viet. c. :t. and is not entitled in 
an action for the penalties imposed for de 
fault in that regard, to the protection of the 
above revisml statute. At cY it tie v. O'Brien, 
8T <• R. 71".

Summons for Corrupt Prnetices-
Timc fjimitatii.ii -1'ridcncc-Scveral Charges.] 
—See Hatton (Prov.), 2 E. C. 158.

8. Recount and Scrutiny.
Corrupt Practices at Previous Elec

tion. 1 Evidence of corrupt practices com
mitted by persons in the interest of both can
didates at the previous election, may l>o given 
at the trial of the second petition, with the 
view of striking off the votes of any such per
sons who may have voted at the second elec 
tion. Cornwall (2) (l)om.), il. E. C. <147.

Inquiry ns to Age of Voters.]—Held, 
that no inquiry could be made on n scrutiny 
ns to voters being 'under the age of twenty- 
one, ns the voters’ lists were final and con
clusive on flint point. South Perth (/Tot'.), 
2 E. C. 144.

Practice on Scrutiny — Ohm*.]—On a 
scrutiny the practice is for the person in a 
minority to first place himself in n majority, 
and then for the person tints placed in a min
ority to strike off his opponent's votes. Stor
mont (Prov.), II. E. C. 21.

Qualification of Farmers' Sons.] —
Rending s. 41 in conjunction with s. 45. s. s. 
2, and the oath T in schedule A of It. S. C. 
e. 8. an inquiry on a scrutiny as to the quali
fication of a farmer's son at the time of voting 
is admissible, and if it is shewn that a larger 
number of unqualified farmers’ sons' votes 
than the majority were admitted, the election 
will lie void. Haldimand (I)om.), 1 E. C. 
529.

Recount - Interim Injunction again»t— 
Appeal.]—Where, after the expiration by efflu

xion of time of an interim injunction order, 
proceedings are taken against a party to the 
action to commit him for contempt for dis
obeying the order, an appeal by him against 
llie interim order will lie. A Judge of the 
high court has no jurisdiction to restrain by 
injunction a county court Judge and returning 
oliicer from holding a recount of the ballots 
cast, at an election for the House of Commons. 
Centre Wellington, 44 V. K. 132, and 

[' , liessin v. Lloyd, '.'l O. It. 688,
considered. Where an injunction is being ap
plied for ex parte, counsel who desire to ap
pear in opposition to the application should be 
heard. McLeod v. XoMr, 24 A. It. 459.

------Interim Injunction against—Inva
lidity of Disobedience to—Motion to Com
mit Contempt. | —The House of Commons of 
Canada alone has the right to determine all 
matters not relegated to the courts concerning 
tin- election of its own members, and their 
right to sit and vote in parliament. The pre
liminary recount provided for by It. S. C. 
<\ 8, s. 04. is a delegation pro tanto of par
liamentary jurisdiction, and the county court 
Judge, as the tiresiding officer, is one de
signated by parliament, and is responsible to 
the house fur the right performance of his 
duties. On an application to commit for con
tempt of court a barrister who bad in argu
ment. as agent of a candidate, urged a county 
court Judge to disregard an injunction stay
ing proceedings granted by the high court of 
justice for Ontario and to proceed with the 
recount, and a returning officer who had, un 
der the direction of the county Judge, pro
duced the ballots for the purpose of the re
count. notwithstanding that the injunction 
prohibited him from so doing:—Held, that the 
plaintiff, the defeated candidate, had no par
ticular specified legal right ns applicant for a 
recount which entitled him to claim a speci
fied legal remedy in the courts. Held, also, 
that the high court had no jurisdiction to en
join the prosecution of proceedings connected 
with controverted elections of the Dominion, 
such as a recount under s. <14, R. S. 0. e. 8. 
Held. also, that a county court Judge having 
jurisdiction, and having issued his appoint
ment for a recount, the procuring of an in
junction from the high court was an unwar
rantable attempt to interfere with the due 
course of the election. Held, lastly, that the 
injunction, being one the court had no juris
diction to grant, was extra-judicial and void, 
and might properly l»e disobeyed. McLeod v. 
Kohle, 28 O. It. 528.

--------  Mandamus.]—The court refused a
mandamus to the junior Judge of the county 
court of Wellington to proceed with the re
count of votes under 41 Viet. e. IS, s. 14 (D.), 
ns lieing a matter not within its jurisdiction, 
but belonging to parliament alone. Centre 
Wellington (Dom.), 44 U. C. It. 132.

--------  Objection not Taken at Poll.]—
Qun-re, whether the county Judge can ob
ject to the validity of a ballot paper when no 
objection has ln»en made to the same by the 
candidate or his agent, nr an elector, in ac
cordance with the provisions of 37 Viet. c. 10, 
». 50, at the time of the counting of the votes 
bv the deputy returning officer. Queen's 
(Dom.), 7 S. C. R. 247.

Registrar of Court — Abandonment of 
Seat—Declaration by Court.]—Where n peti
tion claims the seat, a scrutiny of votes may
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be ordered to Ik? taken in each municipality 
|,v the registrar acting for the Judge on the 
i-ôta. During the scrutiny of votes the rfr 

. indent abandoned the sent to his npjmnent,
:. t :.• r Ids opponent had secured a majority of 
.1,1 -,, a.-s, ami agreed that such should stand

l,:s ..I poin-nt’s majority, and that the court 
shi.nld declare sucli opponent duly elected; 
■i! d tin* same was ordered hv the court. Wcet 
/ /gin (Prov.i, II. E. C. 227.

Value of Property. 1 -On a scrutiny nn 
linn that tlie iiersons objected to were 

n..i o viiers, tenants, or occupants within r. 
,ri of 32 Viet. c. 21. excluded an objection as 
t" ill" value of the assessed property, If or- 
rou's roh. South llrcnvillo (Vrov.), II. E. 
C. 103.

Votes Striking of-What may he Shewn.}
A jH-titioncr claiming the sent on a scrutiny 

nui y shew, as to votes polled for his opponent: 
i l i ibat the voter was not twenty one years 
of age : (21 that he was not a subject of Her 
Majesty by birth or naturalization : (3) that 
lie va- otherwise by law prevented from vot
ing : and ( 41 that he was not actually and 
bonft tide the owner, tenant, or occupant of 
the real property in respect of which lie was
as'-oed. .Worth Victoria (1tom.), II. E. C.
584.

See Ituwell (2> (Prov.), If. E. ('. 519: 
ltotlnr.il (Dorn.), 8 S. C. II. 076.

See po*t 12 (b) and (gl, 13 (a*.

9. Returning Officers anil Returns.

Claim against Crown Service* of Sub- 
oril'ninteii.]— A tierson duly appointed and net- 
ing during an election ns returning officer nn- 
d- r tlie provisions of the North-West Terri- 
tories !!e|iresentntion Act, R. S. C. 1880 c. 7, 
ennnof recover from the Crown for the ser- 
v - s of several enumerators, deputy returning 
oilieers. or other persons employed in connec 
' n with savli election. Luca* v. The Queen, 
3 Ex. C. It. 238.

Duties.]—Semble, that a returning officer 
i- both ;i ministerial anil judicial officer. 
South Renfrew (Horn.), II. E. C\ 705.

Return When Made.}—The return of a 
member bv the returning officer is only made 
when it has been actually received by the 
clerk of the Crown in chancery, and not when 
the returning officer has placed it in the ex
press or post office for transmission to such 
clerk. Ottawa (Prov.), 2 E. C. 64.

Witness Fees.]—Semble, a returning offi
cer. whose conduct has liecn impeached, is not 
entitled to his expenses ns a witness before a 
committee of the House of Commons, although 
he was summoned to attend by the Speaker’s 
warrant, in the same manner as other wit 
nesses. Ulacklock v. MvMartin, Tay. 320.

See ante 3 (n), 7 (c), (d).

10. Riots and Assaults.

Conviction.]—Under the statute for re-
presslng riots at elections no power is given

to magistrates to convict summarily. The of
fenders must lie tried by a jury. Fergus on v. 
Adams, r, V. C. It. 194.

Penalty - - “ Convicted."]—Section 60 of 
32 Viet. c. 21 (O.) enacts that "every person 
convicted " of a battery committed during any 
part nf the days whereon “any election is to 
be held, within two miles of the place where 
such election is held. &«•.. shall incur a 
jienalty of $50.” By s. 77, all penalties im
posed by tlie Act shall In* recoverable by any 
person who will sue for the same by action of 
debt or Information in any court having com
petent jurisdiction. And it shall he sufficient 
for the plaintiff in any such action or suit to 
state in the declaration that the defendant is 
indebted to him in the sum of money thereby 
demanded, and to allege the particular offence 
for which tin* action is brought, and that the 
defendant has acted contrary to the Act. It 
was held, in the county court, that, the words 
" every person convicted." Aa., did not mean 
wlio had h«*en convicted in some criminal pro
ceeding. but that the offence might he proved, 
and the iierson “convicted,” in this action. 
On appeal tin* court was equally divided, and 
the appeal was dismissed. Wilde v. Ifowen, 
37 V. L\ It. 501.

11. Trial of Controverted Flections.

(a) Appeals.

Consent to Reversal of Judgment.] —
Upon the application of counsel for the re
spondent and upon the written consent of the 
attorney and agent for the petitioner, the 
supreme court of Canada allowed (without 
argument l an appeal by the respondent from 
an order of a Judge overruling preliminary 
objections to the petition, and sustained the 
preliminary objections, all without costs. 
Lincoln and X ta gara (Pom.), 1 E. C. 428, 
432.

The trial of two controverted Dominion 
election jietitions was commenced more than 
six months after the filing of the petitions, no 
order having In-en made enlarging the time for 
the commencement of the trial. Upon the 
consent of the respondents, subject to the ob
jection that the court had no jurisdiction, 
judgments were given voiding the elections for 
corrupt practices by agents. Upon the re
spondents' appeal to the supreme court of 
Canada, the petitioners filed a consent to the 
reversal of the judgments appealed from with
out costs, admitting that the objection was 
well taken. Upon the filing of tui affidavit as 
to the facts stated in the consent, the appeal 
was allowed and the petitions dismissed with
out costs. It a got (Pont.), Rouville (Pom.), 
21 S. C. It. 28.

Disagreement of Trial Judge*.] —
Where the trial Judges have certified that 
they disagree, the whole ease is before the 
court of appeal on the evidence, and ought to 
be disposed of in all respects as on an appeal 
from the trial Judges. Fast Simcoc (Prov.), 
1 E. C. 291.

Discontinuance - Certificate of Regis
trar.]—Upon the trial of a controverted Do
minion election petition the respondent was 
unseated by the judgment of the superior 
court, by reason of corrupt practices by
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agents, ami appealed to tin* supreme court of 
Canada. When the case was called, no one 
appearing for the appellant, counsel for the 
petitioner stated that he had been served with 
a notice of discontinuance. The court ordered 
that the appeal he struck off the list. The 
notice of discontinuance having been filed, the 
registrar of tin* court certified to the Speaker 
of the I louse of Commons that by reason of 
such discontinuance, the decision and report 
of the trial Judges were left unaffected by the 
proceedings taken in the supreme court ; and 
the Speaker subsequently issued a writ for a 
new election. l/Aasomption (Dorn.), 21 S.

Dissolution of Parliament Certificate 
<-/ licgistrur !>■ / tait- -Conta.] In the inter
val between taking an appeal from a decision 
delivered on the Mth November, IS!in. in a 
controverted election iietition and the Febru
ary sittings 118911 of the supreme court of 
Canada, parliament was dissolved, and by 
the effect, of the dissolution the petition drop
ped. The respondent subsequently, in order 
to have the costs that were awarded to him at 
the trial taxed and paid out of the money de
posited in the court below by the petitioner as 
security for costs, mined before a Judge of the 
supreme court in chambers (the full court 
having referred the motion to a Judge in 
chambers) to have the appeal dismissed for 
want of prosecution, or to have the record re
mitted to the court below. The petitioner 
asserted hi* right to have bis deposit, returned 
to him : Held, that the final determination of 
the right to costs being kept in suspense by 
the appeal, the motion should Is* refused. 
Held, also, that inasmuch as the money de
posited in the court below ought to he dispos
ed of by an order of that court, the registrar 
of this court should certify to the court below 
that, the appeal was not heard, and that the 
petition dropped by reason of the dissolution 
of parliament on the 2nd February, 1891. 
Hniton (Dom.), 19 S. C. it. 557.

Fresh Evidence — Admission of — New 
Trial. | - Charges of corrupt practices, con
sisting of promises of money and of employ
ment, were made against the respondent and 
one M . hie agent. Both the respondent ami 
his agent denied making any promises of 
money, but left the promises of employment 
unanswered; and the Judge trying the petition 
avoided the election. Thereupon the respond
ent appealed to the court of appeal, and under 
.'18 Viet. c. s. 1 (O. ). offered further evi
dence by affidavit, specifically denying any 
offer or promise, directly or indirectly, of em
ployment. The Judge who tried the petition 
having intimated to the court that had the 
respondent and his agent made the explicit 
denial as to offers of money or employment 
which it appeared they had intended making, 
he would have found for the respondent :— 
Held, that the finding should be set aside, and 
that a new trial should he held before another 
Judge on the rota. Observations on the dif
ference between an election trial and a trial 
at nisi prius. Teel (Prov.), 11. E. C. 485.

New Charge -Tartieulara—Trial.]—The 
petitioner was not allowed to urge liefore the 
court of appeal a charge of corrupt practices 
against the respondent personally, which had 
not boon specified in the particulars, or ad 
judiented uih>ii at the trial. .Sou/A Ontario 
(Prov. i, II. E. C. 420.

.Objection to Jurisdiction — Appeal on
—/{emitter of Case to Court llclow-—Subse
quent Appeal.]—The original petition in this 
case was tried by the Judge on the merits 
subject to an objection to his jurisdiction. 
The Judge, having taken the case en dé
libéré, arrived at the conclusion that he had 
no jurisdiction, declared the objection to his 
jurisdiction well founded, and “ in conse
quence til** objection was maintained, and the 
petition of the petitioner was rejected and 
dismissed.'” This judgment was apjiealod 
from, and the now respondent, under s. 48 
of the Supreme Court Act, limited his appeal 
to the question of jurisdiction, and the su
preme court held that the Judge had jurisdic
tion, and it was ordered that the record be 
transmitted to the proper officer of the lower 
court, to have the cause proceeded with ac
cording to law. The record was accordingly 
sent to the prothonotary of the superior court 
at Montmagny. The Judge, after having 
offered the counsel of each of the parties a re
hearing of the case, proceeded to render his 
judgment on I he merits and declared the elec
tion void. The respondent then appealed to 
the supreme court, and contended that the 
Judge had no jurisdiction to proceed with the 
rase : Held, that the supreme court on the 
first appeal could not, even if the appeal had 
not b‘*eit limited to the question of jurisdic
tion, have given a decision on the merits, 
and that the order of this court remitting 
the record to the proper officer of the court 
a quo. to In* nroeeoded with according to law, 
gave jurisdiction to the Judge to proceed with 
lie* ells'- on tin* merits, and to pronounce a 
judgment on such merits, which latter judg
ment was properly appealable under s. 48 of 
the Supreme Court Act. Itcllcchassc ( Dom. ), 
5 S. C. It. 91.

Particulars — Vagueness—Objection on 
Appeal.]—See North Waterloo (Prov.), 2 E. 
C. 70.

Preliminary Objections—Appeal on.] 
- Oil the 21st. April, 1877, an election peti
tion was filed. The respondent pleaded by 
preliminary objections that this election peti
tion, notice of its presentation, and copy of 
the receipt of the deposit had never been 
served upon him. Judgment was given main
taining tlm preliminary objections and dis
missing the petition with costs. The peti
tioners. thereupon, appealed to the supreme 
court under 118 Viet. c. 11, s. 48 (D.) :—Held, 
that the judgment, was not appealable, and 
that under that section an appeal will lie only 
from the decision of a Judge who has tried the 
merits of an election petition. Charlevoia
i Dom.), s. 0. it. 319.

See Shelburne (Dom.). 14 S. C. It. 258; 
/.'Assomption (l)om.), Quebec (Dom.). 14 
S. ('. It. 429; (ilengarrg (Dom.), 14 S. 0. 
It. 453.

- Appeal on—.Zumdicfi/m]—An ap
peal does not lie to the court of appeal from 
a judgment of the court of common plena 
overruling a preliminary objection ns to the 
jurisdiction of the court to try a controverted 
election for the Dominion. Niagara (Dom.), 
4 A It. 407.

--------- Appeal on—Order Dismissing Pe
tition—Affidavit of Petitioner.]-—The appeal 
given to the supreme court of Canada bv the 
Controverted Elections Act (R. S. C. 1880 c.
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;i, «, rail, from n decision on preliminary Ob- 
1, *îi',iis tu nu election petition, can only be 
i: , in respect to objections filed under e.
; . ili.. Ai t. No appeal lies from n judg- 

granting a motion to dismiss a petition 
mi iIn* -round that tin1 affidavit of the petl- 
t,. r was untrue. Marquette (Dom.), 17 
S « •. It. -Ilf.

Appeal on—Withdrawal of lie- 
posit. 1 A petition was duly filed ami pre- 
v. ie,l by appellant on the 5th August, 1S83.

: ,i the Itominion Controverted Elections 
Aii. 1 sT4, against the return of respondent, 
pi. imiiMiy objections were filed by respon- 
iii-• r, and in-fore the same came on for hear- 

i the attorney and agent of respondent ob- 
on the 18th October, from the Judge, 

;111 ..nier authorizing the withdrawal of the 
deposit money and removal of the petition off 
ih till". The money was withdrawn, but 
short 1.x afterwards, in January, 1883, the ap- 
pcllaiit. alleging he had had no knowledge of 
ih-- prI.'-codings taken by his agent and at- 
ti.rne.v. obtained, upon summons, a second or
der from the Judge rescinding his prior order 
of 13th October, 1882, and directing that upon 
the appellant repaying to the clerk of the
• Hitt the amount of the security, the petition 
l-e r. -I led, and that the appellant be at lib
erty to proceed. Against this order of Janu-

i 18x“, the respondent appealed to the 
■ court of New Brunswick, and the 

1-1.11:1 cave judgment rescinding it. Thereupon 
i i■ >11.■ i* appealed to the supreme court of 

< ii: -Held, that the judgment appealed 
from was not a judgment on a preliminary ob- 

'•ii within the meaning of 42 Viet. e. 31), 
- 1" (tin- Supreme Court Amendment Act,
!s7:'i. and therefore not appealable. King’s 
| - (Dom.), 8 S. ('. It. 1112. followed.
<1 ter ( nom), 8 S. C. It. 204.

R- versai — Penal Statute -— Benefit of 
I'1 1.1 In penal statutes questions of doubt
: - t . lie construed favourably to the accused, 

1 v In-re the court of first instance in a.
• msi-criminal trial has acquitted the respon-
• "Mi. the appellate court will not reverse his

\urth Ontario (Pror.), II. E. C. 
304.

Questions of Fact. 1—On a charge 
t! it the respondent offered to bribe the wife 

a "ter by a “nice present,” if she would 
-a hat sin- could to prevent her husband 

voting, three witnesses testified to the 
- 1 ; : the respondent denied, and another wit- 

s who was present heard nothing of the 
-« bi this evidence, and there being no 

i "of that the witnesses in support the 
• li.irg- were acting from malicious motives or 

expectation, nor any evidence fan*
, !.ing their veracity, the charge was held
i I. The respondent appealed to the court 
1 ippeal : — Held, that an apiiellate court 
-. : not, except under special circumstances, 
i-rfere with the finding of the court of first 

i'^tatiee on questions of fact depending on 
'-rarity of witnesses and conflicting evi- 

; i-. 2. That, as the Judge trying the peti- 
i •. had found that the respondent had made 

--lier to the wife of the voter in the man- 
r above stated, such an offer was a promise 
a “ valuable consideration,” within the 

i catling of the bribery clauses of 32 Viet. c. 
21 llaltun (Prov.), H. E. C. 283.

I'rom the judgment on the personal chargee 
tit- petitioner appealed; but the court, on a

review of the evidence, declined to set aside 
the finding of the election Judge. The appeal 
was dismissed without costs, as the petitioner 
lmd strong grounds for presenting it. South 
Huron (Dom.), II. E. C. 57(1.

The charge upon which this appeal was 
principally decided was that of the respon
dent’s bribery of one David Asselin. The 
Judge who tried the case found as a fact that 
the appellant bad underlmndedly slipped in
to Asselln's pocket the $5 for a pretended 
purpose that was not even mentioned to the 
recipient: that this amount was not included 
in the published return of his expenses as re
quired by the Election Act. and this payment 
wee bribery : Held, that an appellate court 
in election cases ought not to reverse, on mere 
matters of fact, the findings of the Judge who 
has tried the petition, unless the court is con
vinced beyond doubt that his conclusions are 
erroneous, and that the evidence in this case 
warranted the finding of the court below that 
appellant had been guilty of personal bribery. 
Bellcchasse (Horn.), 5 8. C. It. 01.

Held, that the supreme court, on appeal, 
will not reverse on mere matters of fact the 
judgment of the Judge who tries an election 
petition, unless the matter of the evidence is 
of such a nature as to convey an irresistible 
conviction that the judgment is not only 
wrong, but is erroneous, and that the evidence 
in support of the charge of bribing one M., 
as well us of the other charges of bribery and 
treating, was not such as would justify an 
appellate court in drawing the inference that 
the respondent intended to corrupt the voters. 
Montcalm (Dom.), !t 8. C. It. 03.

Tim judgment of the court below will not be 
reversed unless dearly wrong. Bcrthivr 
(Horn.), 9 8. C. It. 102.

At the trial it was found on a review of the 
evidence that an offer to bribe, which had not 
been carried out, was not proved:- Held, on 
appeal, that the finding of the trial Judges 
should not lie disturbed unless the court above 
was convinced that it was wrung, and that 
if no more could be said than that the evi
dence might have warranted a different con
clusion, it should not be interfered with. 
Prescott {Prov.), 1 E. C. 88.

See Sorth Perth {Horn.), 20 8. C. It. 331; 
Wellaml (l)om.), ib. 37U.

Trial of Corrupt Practices.]—The
right of appeal given under s. 03 and follow
ing sections of the Controverted Elections 
Act, It. 8. (>. 1877 e. 11. docs not extend to 
decisions either of the Judge or Judges for 
the trial of the petition* or other Judges sit
ting as a court for the trial of corrupt prac
tices under ss. 174 and 175 of the Election 
Act. It. 8. (). 1877 c. 10. and amendments. 
Observations upon anomalies and difficulties 
in the procedure. Lennox (Prov.), 1 E. C.

Sec Peel (Prov.), II. fi. C. 485; North 
Ontario I /low. i, 3 8. C. It. 374: Kcnncdp 
v. Braithwaite, 1 E. C. lOGn. ; Ualdimand 
(Horn. ). 15 8. C. It. 495.

(b) Costs.
Admission of Bribery — Pressing Per

sonal Charges — Failure.] — The petitioners,
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after a notice from tin* respondent admitting 
bribery by one of his agents, examined wit
nesses on the personal charges, which were 
not proved. and in determining t lie question of 
costs, it was held, that as tho petitioners 
might have come to the court on the notice 
served by the respondent, and have asked 
to have the election set n-dde. and as they 
had attempted, but had failed, to establish 
the personal charges, the respondent should 
only pay such costs as he would have had 
to pay had the petitioners accepted the notice 
served upon them before the trial. HCut
Northumberland (Dont.), II. E. C. 502.

Agreement to Pay Costs -Vhamperty- 
Btay of 1‘roefTiliny*. | — It is not a champer- 
tous transaction that an association of per
sons. with which the petitioner was politically 
allied, agreed to pay the costs of the petition. 
Even if the agreement were champertous, that 
would not he a sullieient reason to stay the 
proceedings on the petition. Xorth Simeon 
(/tow.I, 11, E. C. till.

Appeal (hounds for- his missal without 
Cost*.]--The Judge who tried an election case 
having soi aside the election for bribery by 
agents, hut found that the candidate was not 
himself guilty of corrupt practices, the court, 
on appeal, declined to interfere: but the ap
peal was dismissed without costs, as there 
were strong grounds for presenting it. and 
had the finding been otherwise, it would not 
have been disturbed. Smith Huron, 21 C. 1\
188. II. E. < . 57U.

Counsel Fees. | On the trial of an elec
tion petition against the return of a member 
to the Ontario Legislature, which resulted in 
favour of the petitioner, to whom the costs 
were awarded, the defendant was retained by 
an association for prosecuting the petition, 
and acted as petitioner’s attorney, and >1., one 
of the plaintiffs, a firm of attorneys as well 
as barristers, acted as petitioner's senior coun
sel. under an agreement to that effect with de
fendant, neither he nor his firm being retained 
by petitioner. The petitioner's costs were 
settled by defendant and the respondent's at
torney. and defendant received .Si.tMHl, includ
ing ÿ.'iliô counsel fees to M„ which M. proved 
became the property of his firm. The plain
tiffs having brought an action against defend
ant to recover these counsel fees, as money 
had and received to their use:—Held, that 
they could not recover, for that the costs, 
including these fees, lielonged to the petitioner, 
ami not to defendant as attorney. Miller 
v. Met 'artliy, 27 (J. 1*. 147.

At the trial of an election petition, and on 
appeal from the judgment, the petitioner, a 
barrister, appeared in person, hut was assisted 
by a junior counsel. On taxation, the peti
tion having been dismissed, counsel fees were 
charged, to the first counsel at the trial $.'100, 
and to second counsel $150: and on argument 
of tin- appeal, to first counsel $100. second 
counsel $100. The master disallowed fees 
to the first counsel, but allowed $200 to the 
second counsel at the trial, and the $100 on 
appeal: there being no affidavit of payment 
or receipt for such fees, though it xvas culled 
for and insisted upon for the respondent. On 
an apnlication for revision:—Held, that the 
fees should not, under the circumstances, have 
been allowed without proof of payment. 
2. That no more than $150 should have been 
taxed for the second counsel at the trial.

A revision was therefore ordered, with au 
intimation that the $150 and $100 might lx; 
allowed on satisfactory proof of payment. 
Xorth Victoria (Doni.), 110 U. C. It. 147.

Depriving Successful Party of Costs
—Conduct. I—The petition was dismissed, but 
owing to the unwise and imprudent acts of 
the respondent, he was allowed only one half 
of the taxable costs. (Jlengarry (J'rov.), II. 
E. C. 8.

Distribution of Costs— Abandonment of
Scrutiny.|- Where the Judge reserved a spec- 
ial ini - e for the Queen's bench as to his power 
to nmi'iid the petition at the trial by allowing 
tlv insrrti'.n of an objection to a voters' list 
h ed at the election, and the court of Queen's 
bench held that the Judge had power so to 
mi rd tin' petition, and on the reassembling 
of the election court the petitioners aban
doned the scrutiny; the petitioners were or
dered to pay the costs of the respondent up 
to the meeting of the election court, and the 
costs of the special case; but each party 
was ordered to pay his own costs of the trial.

.il EL C. 154.
- - Failure of Charge».]- The peti

tioner was held entitled to costs of the charges 
on which he succeeded, and the respondent to 
the cm ; of the charges on which the peti
tioner failed. Xorth Jtenfreic (Dom.), H. E. 
C. 71".

The petitioner was allowed his costs, hut 
not the I'osis of the charges which lie failed to 
establish. Cornwall (Dom.), II. E. C. 803.

The petitioner was declared entitled to the 
general < o-ts of the inquiry, and the costs of 
the evidence incurred in proof of the facts 
upon which the election was avoided; but the 
cost> incurred in respect of charges which the 
petitioner failed to prove were disallowed. 
South L in x (I'rov.), H. E. C. 235.

- Failure of Charge»—lVitnease».]— 
The (.ists of investigating charges of bribery 
against the respondent's election agent, though 
not established, were awarded against the re
spondent. owing to the equivocal conduct of 
liis agent in the matters which led to the 
charges; also the costs of other charges of 
bribery which were not established, and the 
ro-is ,,f proving that several tnxern-koopers, 
for their own profit, bad violated s. till of the 
Election Art of 18«18, as the witnesses who 
gave evidence of these matters also gave evi
dence of other matters, ns to which it was 
reasonable they should be subpoenaed. West 
Wellington (l‘rov.), H. E. C. 231.

- (lateral Cost»—Failure of Charges.] 
—Held, that, although the respondent was 
duly elected, the costs did not follow this 
event, but, under s. Ititi of It. S. O. 1877 
e. 10, bad to be disposed of as if the event 
bad been the setting aside of the election; the 
respondent paying the general costs, includ
ing the full costs which would have been 
taxable if the only charges had been those on 
which the petitioner had succeeded, the lat
ter being deprived of costs in respect to the 
charges on which lie failed, the respondent 
bearing his own costs of those charges. Wel
land (Prov.)% 1 E. C. 383.

-------.S'cri/tvif/.l—The petitioner was held
entitled to the general costs of the petition,
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except ns to tho cases of the voters whose 
, re not on the voters' lists, and ns to 

iscrutiny of ballots. Xorth Victoria (2) 
(Dorn.), if. E. C. 071.

t'seless Scrutiny.)—During the pro- 
l scrutiny of votes, certain ballot
I r-. counterfoils, and a voters' list were 
sj.' . ■, 'from the court, which had the effect 
,,f rendering the proceedings in the scrutiny 
useless. And in disposing of the costs the 
, ,,iirt ordered the respondent to pay the costs 

• ■ , the date the election was avoided, hut 
tl.it. under the circumstances, each party 
Zi - : nr his own costs of the scrutiny. Lin 
, i ,'ji |/'rot*.), II. E. C. 48».

In founded Charge».)—The respond- 
rged " ith intimidating got rnment 

rvn111 during his speech at the nomination 
i ' id Mu t es, hy threatening to procure the 

r | of all government servants who 
I n<>; vote fur him, or who should vote 

: -r him. The evidence shewed that,
In the heal of debate, and when ir

ritated hy one V., lie used strong language,
; .•!•. u;I< no foundation for the corrupt 
charge : ami. as it should not have been 
lundi-, the costs in respect of the same were 
y t" tlie respondent against the petitioner, 
i; ivspondent was ordered to pay the costs 

of : : petition and trial, except the costs of 
".'.ii issues found in favour of the respond* 

i-i.t. i lit of which costs were to be paid by 
• i.-1 • • r to the respondent ; and as to part,

; 11 \ was ordered to bear his own. Wei 
( / rov.), H. E. C. 187.

Failure of Petition -Pxcessive Treating 
In i n*,tl without t’ont».I—Where tliere 

. I l-' i excessive treating by an agent but 
: .t used as a means of corruptly influencing 
the voters, the petition was dismissed with
in.i - is. following the rule laid down In the 
- ,:-i vki.-rgiis Case. 1 O.'M A; II. 121*4. Lost 
L.jtn ( I tom.), II. E. C. 709.

Inquiry — Public Interest.) — The 
- t --il was sustained, hut it being in the 

; interest that the matters brought for
ward should have been inquireil into, and 
as respondent had not exercised supervi- 
sion ever the expenditure in connection witli 
t!.i‘ r-lection, the petition was dismissed with
out costs. It t»/ Toronto (Prov.), 11. E. C.

Inquiry Into Bribery by Petitioner
'of. | The respondent sought to estab
lish, on an inquiry under a preliminary ob- 
j-vtion, that tho petitioner (the opposing can- 
d.datei had been guilty of bribery, and was 
therefore disqualified as such. The inquiry 
was not concluded, as during its pendency 
the English election courts held that bribery 
would not disqualify a petitioner; hut, so far 
as the evidence went, while it disclosed such 
a large expenditure of money hy the peti- 
: " • r and his agents as to lead to the ■us- 
T'i' ion that it was not all expended for the 

i iiiiate purposes of the election, it did not 
bribery by the petitioner. The respondent 
consented to his election being avoided 

■ i-i- ground of bribery hy one of his agents 
--in his knowledge or consent :—field, 
tlie general rule ns to costs should pre- 

' mid that the respondent should pay the 
coMs of the inquiry ns well ns the general 

of the cause. South Renfrew (Dom. I, 
11. E. C. 550.

Mistakes of Deputy Returning Offi
cers— Cost» Caused by. j—When the petition 
has been rendered necessary by the mistakes 
of the deputy returning officers, for which 
neither the petitioner nor respondent was re
sponsible :—Held, that each party should bear 
his own costs, f’ussell (21 ( Prov. I, II. E. O 
519.

Mistakes of Returning Officer Cost» 
Caused by. | —Tlie returning officer having 
acted honestly and fairly in rejecting the 
nomination paper, each party to the petition 
was left to hear his own costs. South Pen- 
frew (2/ (Dom.), il. E. C. 705.

Particulars -Coat» of.)—See Past Xor- 
thumbcrlund (Dom.), II. E. C. 577.

Personal Charges Failing.] — Costs
should follow the event, although the personal 
charges against the respondent fail, unless put 
in wantonly, or unless the expense of the trial 
has been t hereby increased. Cornwall 
(Dom.), 10 C. L. J. It 13.

Where bribery by an agent is proved, costs 
follow the event, even though personal rbarges 
made against tlie respondent have not been 
Proved, there having been no additional ex
pense occasioned to the respondent by such 
personal charges. South Urey (DomH. E.

The petitioner, having been warranted in 
continuing tlie inquiry as to the personal com
plicity of the respondent with the illegal acts 
of i.is agents, was held entitled to the full 
costs ^of the trial. Kingston [Dom.), If. E.

—-— Bribery by Agent*.] Various acts 
of bribery and of colourable charity having 
been proved against the agents and sub-agents 
of the respondent, the election was set aside, 
with costs, including tlie costs of the evidence 
on tlie personal charges against the respond
ent. Cornwall (Dom.), II. E. C. 547.

-------- Inquiry — Public Interest.) -Them
being no grounds for charging tlie respondent 
personally with corrupt practices, and the 
scrutiny having been abandoned, the costs 
of those parts of tlie case were ordered to be 
paid by the petitioner. But with respect to
the other costs, though the respondent was 
successful, the matters were proper in lie in
quired into in the public interest, and each 
party was left to pay his own costs. Past 
Toronto (Prov.), II. E. C. 70.

Sheriff's Costs of Publication -Pay
ment by Petitioner- Claim on Security De 
posited.)—Where an election petition is dis
missed at the trial without costs, the peti- 

. tioner must pay to the sheriff the costs in- 
I curred in the publication of the notice of trial 

thereof; and, although the sum deposited as 
security is not security lor such expenditure, 
payment out of court will only be ordered on 
the condition of its being made good to the 
sheriff. No charge can lie made by the sher
iff for attending to the publication, no allow
ance therefor being authorized by the tariff. 
East Middlesex (Prov.), 2 E. C. 150.

Unfounded Charges -Witness Fees.)—
The election was #et aside with costs, except 
as to tiie costs of certain charges which were 

j unwarranted. A party, though successful, 
I is not entitled to the costs of the witnesses he
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may subpoena, nor is tbe fact of them being 
called or not ( «Ik'd t!io test of such cists being 
taxable. Niagara (/iom.l, 11. E. C. 508.

Witness Fees. | In trials tinder the Con
troverted Elections Act of 1871. tlie cost* 
and witness fees, and tlie materiality nf evid
ence, are in the discretion of the master, sub
ject to the court, as in other trials. The mas
ter will generally be the sole judge ns to 
how many witnesses shall be allowed for as 
to one issue. So, where the master allowed 
fees to seventy witnesses siibp<ciiaed, but not 
called, on charges of bribery by the petitioner, 
the election having been avoided on the evid
ence of other witnesses:—Held, that the mas
ter exercised a proper discretion, even though 
respondent's attorney swore In- believed the 
witnesses would have disproved the charges 
they were called to prove ; the facts that each 
witness was subpiciiuod to prove appearing 
on the petitioner's brief put ill before the 
master, and it appearing also by affidavit that 
the witnesses were RUbpo'imed bonft tide, and 
were material. There is no presumption in a 
trial under the Controverted Elections Act 
of 1871, arising from the number of witnesses 
Kiihpu.'!incd, that they are unnecessarily called, 
Tin- presumption is to the contrary. Prescott 
(/‘ror.t, :ti» v. c. it. :m.

The Judge at the trial declined to decide 
what witness fees should he paid by the re
spondent, thinking it to he the province of the 
taxing master on taxation, after hearing both 
parties, to decide what witnesses to allow or 
disallow, as in ordinary ea-es, Niagara Elec
tion (7>o»t.I, 10 C. L. J. .">17

Witnesses Cost* of I liter vie icing. \ A 
petition under the Ontario Controveried Elec
tions Art, R. S. < I. 1S77 c. 11. was dismissed 
with costs: Held, on appeal, reversing the 
decision of one of the taxing officers, that 
under ss. 07 and 100, It. S. O. 1S77 c. 11. 
the respondent was not entitled to tax against 
tlm petitioners the costs of interviewing, be
fore the trial, persons named in the petition
er's hill of particulars as bribers and bribers, 
lient ïliditUscT (Prov10 1'. It. 509.

Sec Vorth Yuri,- t/Yor.i, II. E. C. <’2; 
West Peterborough i I'rov. i. II. E. C. 274; 
11 arrett v. Jtobcrt*. 10 A. It. 050.

(c) Court for Trial.
Constitutional Law—Poirei■* of Domin

ion Parliament.]—Held, that 07 Viet. <■. 
10 (1).), by which tlie trial of controverted 
elections to tlie House of Commons was re
ferred to the court of common pleas, or any 
Judges thereof, amongst the other courts 
named in this Province, was not ultra vires 
of the Dominion Parliament; and a prelim
inary objection raising this question was dis
allowed with costs. \ in g nra (Dow.). 29 C. 
P. 2tll : South Ontario i/)o»u.i. li ent Hast 
inn* (Dow.), 29 C. P. 270. See also Mont
morency (I lorn.), 3 S. C. It. 1, 5 App. Cas. 
115, where the Act was also held to bo intra

Election Court—Jurisdiction—change in 
LaM’.]—-The Dominion Controverted Elections 
Act. 1874. 37 Vidt. c. 10. repealed the Contro
verted Elections Act. 1873, 30 Viet. c. 28, 
under which tlie election court existed, except

ns respected elections held before tlie passing 
of the Act, and directed all controverted elec
tions in future to lie tried in the superior 
courts. The petitioner, on the 0th February, 
1875. tiled hi- petition under the last Act. hut 
intituled “ In the election court." the 
notice of filing and of the deposit and other 
paners being intituled in the same court, 
and delivered it to the clerk of the Crown, 
who was tho clerk both of the election 
court and of the court of Queen's bench. 
Afterwards, on the 28th August, an order was 
made setting aside tho notice of trial given, 
intituled in the court <>f Queen’s bench, on 
the ground that no petition was tiled therein; 
and by a rule of the election court the peti
tion was taken off the files of that court, on 
tho ground that the court had no jurisdiction 
to try a pot it ion under the Act of 1871. The 
petitioner then, on the 20th November, 1870, 
applied to the court of Queen's bench to fix 
a day for the trial, which was refused; for 
there was no petition in the court; nml if 
the petition had been at first well filed, 
the trial was not commenced within six 
months from its presentation, and no applica
tion made within the time to postpone it. 
Kingston (Dota.I, 39 TT. C. It. 139.

Jmlicntnre Act Chan tic in Xamrs o f 
Courts—Presentation of Petition—Intituling.] 
- The court of Queen's bench is an existing 
court for the presentation and trial of Dom
inion controverted election cases, notwith
standing tlie O. J. Act. 1881. The petition 
in this case was intituled, " In the Queen's 
bench, high court of justice. Queen’s bench 
division." and was delivered, without any spe
cial instructions to him, to an officer of, and 
in ihe office of. the Queen's bench division, 
with whom and in which tlm business of the 
court of Queen's bench had formerly been 
transuded, and the officer entered it in tho 
pr..... lure book of tlie Queen's bench division:

Held, that the words "High court of jus
tice. Queen's bench division," added in in
tituling the ix'tition, might lie rejected ns sur
plusage, and that the petition had been pro
perly iin ruled in the Queen's bench:- -Held, 
also, that the act of the officer in entering it 
in a wrong book should not prejudicially affect 
the petition. Ifusscll (Dont. >. 1 O. It. 439. 
Hut see tho two cases next following.

A petition against the return of a member 
for the House of Commons was filed in the 
high court of justice, common ideas division, 
constituted by the O. J. Act; and the required 
security was furnished by the deposit thereof 
being made in a hank under a direction ob
tained therefor from the accountant of the 
said liigli court, appointed under the said 
Act:—Hold, by Cameron, J.. that the com
mon pleas division of the said high court was 
not one and the same court ns the court of 
common pleas ns constituted prior to the pass
ing of tlie Judicature Act: that the said court 
of common pleas still existed, and was cap
able of receiving and trying the said peti
tions: and. therefore, the said common pleas 
division had no jurisdiction to entertain the 
same. Held, also, that the question was prop
erly raised by way of preliminary objection, 
as was also the question ns to the security fur
nished. Held, also, that the onus of proving 
the preliminary objections rested on the re
spondent. who raised them. The question ns 
to jurisdiction being important, and open to 
reasonable doubt, no costs were allowed. 
North York (Dom,). 32 C. P. 458. Over
ruled. See the next case.
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Th.. election petition ngainst the election 
an-l return of tho respondent was intituled in 
•I,, high court of justice. Queen's bench divi- 

ii. anil was presented to the official in 
: H-,. Hi' the nlli<‘e of the Queen's bench divi- 

-, H. and filed ami entered in the books of 
i ha i office. A preliminary objection was 
lalv'i, that the high court of justice hail no 
jurisdiction :—Held, reversing the judgment 
in l U. It. 433. and overruling .North York 
■ 11..in .. '.‘,'2 ( '. V. 4."VS, that the Ontario Judi- 

i*,i urc Act. ISM. makes the high court of jus- 
ii,,. and its divisions a continuation of the 
former courts merged in it, and that the peti
tion had not been irregularly intituled and 
til..,|. Il-*/ Huron (Dom.). 8 S. C. It. 12<i.

(d) Cross-Petition.

Candidate Petitioner.]—In n Dominion 
controverted election case, a sitting member 
can tilt* a cross-petition only against a catidi- 
■ I,:■ • who is not a lietitioner. Xorth Oxford
1 Horn. i. S V. K. .VJ»;.

Security for. | See /Kingston (Prot>.),
2 K. V. H».

Time for Filing. | — The appellant, the 
silling member, against whom an election 
petition had l»een filed by the respondent, 
an unsuccessful candidate, presented a eross- 
peiiii in under s. H, s.-s. 2. of the Dominion 
i', atrnverted Elections Act, 1*74, alleging 
t! i the respondent was guilty, as well 
l,> himself as by his agents, with his know
ledge and consent, of corrupt practices at the 

■ I eleetioti. This cross-petition was not 
I d within thirty days after the publication 

; ihe Canada (iazelle of the return to the 
wr'a of election bv tho clerk of the Crown in 
el nu-en. but within the delay mentioned in 
ihe I a I part of s.-s. 2 of s. S. viz., fifteen day* 
!' r the service of tlie petition upon the ap- 

int ciimplaininR of liis election and return. 
Tl,. cross-petition was met by a preliminary 

"■ ' i< .it I maintaineil bv a Judge ». alleging 
: n as filed too late : I ield, on appeal, 

thi!i the sitting member cannot file a cross 
pel II éiu. within the delay of fifteen days men- 

• I ,-'i in the last part of s.-s. 2 of s. S, 
!,- i a person who was a candidate and is
a i" :itioner : that the extra delay of fifteen 
d - i< given only when a petition has been 

1 against the sitting member, alleging cor
rupt practices after the return. Mont- 

•ni ac/z (Dom. i, 3 S. C. It. 1)0.

(et Evidence.

Admissions of Agent.]—Evidence of ad 
n irions made by an agent after his agency 

expired, is inadmissible. ll’eet Pcter- 
hun,noli <Prov.), H. E. C. 274.

Admissions of Counsel.] —The admis- 
" r, nf counsel in open court, that the giving 

I» a voter by an agent of the tvspon- 
' i. after such voter had voted, such voter 

dud:ihig that lie did not know why tlie .$2 
-■iven to him, was bribery, acted upon. 

" I ilie election avoided. Carlcton (Prov.),n. e. c. »;.
\ voter who had been frequently fined for 

drunkenness was canvassed by C. to vote for
Vol. in. D—158—e

the respondent, and was asked by him “ how 
much of that money" (paid in lines! “he 
would take back and leave town until the elec
tion was over." Counsel for the respondent 
admitted that <’. was an agent of the respon
dent. and that Ihe evidence was sufficient to 
avoid the election Held, that the election 
was void on account of corrupt practices by 
an agent of the respondent. Cornwall 
(Prov.), H. E. C. 203.

On tlie admission of the respondent's 
counsel tlie election was avoided, on tlie 
ground that agents of the respondent had, 
during the election hired and paid for teams 
in convey voters to the polls. Pnnee Ed mint
(Pror.), H. E. C. 4S.

The respondent was elected by a majority 
of 2«i1. and at the trial counsel lor the re
spondent admitted that there was ovidem-e 
capable of being produced which would bave 
the effect of avoiding the election under It. S. 
O. 1*77 e. 10. s. IV.); and llie court on such 
admission declared the election void. Duff nut, 
i Prov.), II. E. C. ViO.

Admissions duly made upon an election 
trial may he acted upon as evidence of tho 
facts admitted : bm admissions as to bow cer
tain voters, whose ballots had been lost, voted, 
made before the registrar, when both parties 
were ailing under tlie erroneous assumption 
that he had power to count the ballots, were 
held to be not binding. I.ineoln (Prov.i, 4 
A. It. 20» 1.

See Russell (Prov.), 11. E. C. 100.

Admission» of Respondent liriberg bg 
Agent.] — liefore the trial the respondent 
served a notice upon the petitioner, admitting 
that the election must be avoided on the 
ground of bribery by an agent without his 
knowledge or consent: such admission was 
acted upon at the trial, ami the election 
avoided accordingly. Xorth Simeoe ( Dom.), 
11. E. »'. I'.21.

-------- Bribery by Agent—Petitioner Prena
it) <j Personal chargea. |- The respondent, a 
week before the trial, served a notice mi the 
petitioner admitting bribery by one of his 
agents, and notifying the petitioner not to in
cur further costs. At the trial the respondent, 
pursuant to the notice, gave evidence of 
bribery by an agent, which the court held 
sufficient to avoid the election. The petitioner 
then contended that he had a right to shew 
that corrupt practices Imd extensively pre
vailed, and that the respondent hull been per
sonally guilty of corrupt practices: Held,
that the functions of the court were judicial 
and not inquisitorial, and that no further evi
dence should he received on the issue as to the 
avoidance of the election on account of 
bribery by agents. Rut if incidentally it 
should appear, in the inquiry as to the per
sonal charges against the respondent, that 
corrupt practices extensively prevailed, tho 
same would be certified in the report to the 
Speaker. West Xorthumberland (Prov.), If.

Sec South Renfrew (Dom.), II. E. C. 556.

Bribery and Corrupt Practices __
Proof of.]—See ante 3 (c).

Disclosing Vote—Per nona not Entitled 
to I oic— Counting Volet.]—Where it can he
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nwertnined, hy taking into account the num
ber of votes proved by insiioction of docu
ments to have lif‘C‘ii cast for each candidate, 
and the whole number cast, and as a mere 
matter of calculation, that certain persons 
have voted and for which candidate they have 
voted, these vote* may. on this evidence, he 
counted for the candidate for whom they were 
cast. The statement of a voter cannot he re
ceived as evidence that lie voted or for whom 
lie voted, cither hy proving statements so 
made or hy culling the voter as a witness. 
The petitioner, being hound to establish 
allirmatively that the party for whom he 
«daims the seal was duly elected, cannot 
diminish the respondent's majority hy the 
votes of these who have been held not entitled 
to vole, when owing to the hiss «if papers and 
inadmissibility of other evidence it cannot he 
ascertained for whom they \oted. Lincoln 
(Pror. I. I A. It. 200

l’i i gong not LntitU d to l oh 
Pleading.] Allegation, that forty persons 
whose names wen* not on the voters' list and 
who were not entitled hy law to vote, did vote 
and voted for tin* respondent. Objection, that 
the matters allegeil were not available, lie- 
cause the seal was not claimed for the de
feated candidate, and because it could not he 
shewn that 11n* forty votes were cast for the 
respondent : liehl, that, though this objection 
came within East Elgin (Dora.), I A. It. 
412. there appeared to he too much doubt 
about the «piestion to strike out the allega
tion ; for, semble, that a person who lias voted 
without a right to do so is not entitled to 
the protection of the statute as to secret 
voting, and that an ««lector should not he pre- 
venli'il from shewing that the electe«l member 
obtained his majority through hail votes. 
West Huron (Dow.), 1 O. li. -loo.

Foreign Commission. | A commission 
to ««xaniine witnesses in a foreign countrx 
may he issued in the case of the trial «if an 
election petition. Cornicull (3) (Dow.*. II. 
E. C. Ntt. s v. U. 04.

Notes of Evidence.| - The shorthand
notes of the shorthand writer employe’ll hy the 
court to take down the evidence were not ex- 
tenilod in his handwriting, but were signed 
by him: Held, that the notes of evidence 
conhl not he objected to. Megan tie (Ifow. l. 
:> S. i . K. 279.

Particulars -Liquor on Polling hag.]— 
A witness called on a charge in the parti
culars of giving spirituous liquors in a <er- 
tain tavern on polling day, «luring polling 
hours, cannot he asked if he got liquor during 
polling hours in other taxeras. Smith Oxford 
(Pror.). II. E. (’. -13.

Preliminary Objections Evidence to 
Lslaldisli. I See Mcguntic ( how.1, 8 S. C.
li. 109.

Proof of Petitioners' Statue—Voter»' 
List. | At the trial of the petition, the re
turning officer, who was also the registrar of 
the «’ounty of Megantic. and secretary of the 
municipality of Inverness, was «-ailed as a 
witness, and produced in court in his official 
capacity the original list of electors for the 
township of Inverness, and proved that the 
name of 1,. McM., one of the petitioners whom 
he personally knew, was on the list. The 
original document was retained hy the wit
ness, and, as neither of the parties requested

that the list should be filed, the Judge made 
no order to that effect. The status of the 
other petitioners was proved in the same 
way: Held, that there was sufficient evi
dence that the petitioners were persons who 
had a right to vote at the election to which 
the ]i«-tiii<iii related under 37 Vi«-t. c. 10, s. 7 
(If.) Mcguntic (horn.), 9 S. C. It. 279.

Telegrams — Production of—Agency.] — 
The court ordered the agent of a telegraph 
company to produce all telegrams sent by the 
respondent and his alleged agent during the 
election, reserving to the respondent the right 
to move the court of appeal on the point: the 
responsibility as to consequences, if it were 
wrong so to order, to rest on the petitioner. 
South Oxford (Prov.), H. E, C. 243.

Weight of Evidence — Finding — 
Jii ih> rg.\- Where in ordinary cases there is 
««valence to go to a jury, but on which the 
Judge, if sitting as a juror, would find for 
the defendant : in similar cases in election 
trials lie ought to find against the charge of 
bribery. II «.if Toronto (Prov.), 11. E. C.

Witness—Candidate—Expenditure.] — A 
candidate, when examined as a witness at an 
«•lei lion trial, may lie asked his expenditure 
at former Provincial and Dominion elections 
at which he was a candidate. Sortit Sim cot 
thorn.'. II. E. C. 1124.

Ordt 'ing out of Court Solicitor 
for Part g.] -The attorney for the respon
dent may he ordered out of court when a wit
ness i- being exuniined on a charge of corrupt 
bargain for his withdrawal from the election 
contest, whi«n the evidence of such witness 
may refer to the sayings and doings of such 
attorney in respect of such withdrawal. 
Smith Oxford (Prov.), il. E. 243.

Writ of Election l{<turn.\—The writ 
of election and return need not be produced or 
proved before any evidence of the election is 
given. Stormont (Prov.), 11. E. V. 21.

See West Xortliumbcrland (Dont.), II. E. 
('. r>U2; Last Middlesex (Prov.), 1 E. C.

(f) Judges’ Report.

Effect of Corrupt Practices.] — The 
.Tudg««s* report to the Speaker as to those 
persons "other than the candidate." who 
have been proved guilty of corrupt practices, 
i< not conclusive, so ns to bring them within 
::i Viet. <•. 3, s. dit (O.l. and so render them 
liable to penal consequences. South Oxford 
i Prov. I, 11. E. V. 238.

The definition of “corrupt practices” in s. 
3 and the effect of s. 20 of the Controverted 
Elect ions Act, 1*7.".. ns to the report of 
«•lection Judges to the Speaker, «’onsidered. 
.Vorth Victoria (Dorn. I, II. E. C. 584.

-------- - Disqualification of Candidate—Dis
agreement of Trial Judges—Savinp Clause— 
Subsequent Licet ion.]—A provincial election 
trial was held in 1883, before Boyd, C., and 
Cameron, J„ who made separate reports, 
agreeing in avoiding the election under It. S. 
O. 1877 c. 10, s. 101, hy reason of respondent 
paying or consenting to the payment of the
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tr,r,riling ixpenses of certain voters to con- 
to ti"' poll : but differing in their 

i'„:i..■ • i- ns t" whether the respondent was 
i'v thereby of a corrupt practice under 
1 » ; 1. Cameron, J„ reported that re
in' was proved guilty of said corrupt

■ i ■. : iiiul Itoyil. reported that the
.1'nt roimnitted an illegal act under s. 

!M m..-;inning such payment, but without 
. .irrupt intent, and in ignorance, which 
involuntary and excusable, under a belief

■ I- long as he did not personally bear or 
tin- -aid expenses it was not illegal, and

■ dies! belief that the said votera 
. . le .mill or were willing to repay the said 

i• : :-i s or allow them to lie deducted from 
11..•.r M ages. A suhsei|uent election took place 

I- ; .lamiary, 1884. when respondent was 
.■ril'd. A petition was tiled attacking his 

■ i mi the ground of the prior disqtmlili- 
. iin* respondent:—Held, aflirming the 

. in of tin- trial Judges, that the finding 
i ihe respondent was guilty of a corrupt 
111*, i. ■ i i< v was correct; and that he was there- 

persoually disqualified; and, as there was 
i concurrent linditig that he came within 

r- lining clause of s. 102. the disqualilicn- 
i n w,i- not removed: and that the amending 

\ ^'7 V id. c. 4, s. 48 (U. ), which was pass-
1 ..h L'ôtli March. 1884. did not apply to 

(Pro l B. C. 
Sis* 48 Viet. c. 2, s. 18 (O.)

Interim Ccrtiiicate. | -The court cannot 
cr ni an interim certificate declaring an elec- 

n ".id, as the statute contemplates only one 
■ lie to the Speaker, certifying the re- 

the election trial Lincoln (Prov,), 
ii. i:. v. 48».

Joint Report Separate Reports Obicc- 
II Mirer. | tin appeal from the decision 

■iir irial Judges in this case (1 E. 70) : 
U I. per Osler. J. A., that one joint report 

ial J udges under i be bande of noth 
i essential; hut there may be two sepa- 

i i' reports each under the hand of one of 
ih" Judges, ijutvrc, whether the certificate 

•I It. S. O. 1877 c. 11, s. 55, ol' the result 
'! ■ trial, should lie joint; hut that this was 

opt n to the respondent, for by hie 
n.h u a candidate at the subsequent elee- 

must he taken to admit that the 
r election was on some ground or other 

- ri.\ set aside. South Rvnfrctc {Prov.),
1 li. v.

»>'cc ('ornieall (Horn.1, 11 C. L. J. 81.

Session of Parliament — Report dur- 
S.-e XortIt W aterloo (Prov. t, 2 E. C.

(g) Particulars.

Amendment of. |—Where a question is 
m, , | as to the sufficiency of the notice of 

**• :i 'li to voters, the Judge may amend the 
ulars; giving time to the party affected 

1 the amendment to make inquiries. 
•"‘"rmout t/W.t, II. E. C. 21.

'lie trial of the petition, an amendment 
particulars as to corrupt practices will 

I - a Unwed : and if the respondent is pre- 
1 d by the surprise, terms may he im- 
l Welland {Prov.), H. E. C. 47.

I respondent was elected by a majority 
" twenty-three, and on the trial of an elec

tion petition, filed to set aside his election for 
corrupt practices and illegal votes, evidence 
was given by both sides on a charge not prop
erly set out in the petitioners’ particulars of 
corrupt practices. At the close of the evi
dence the respondent objected that the charge 
was not in the particulars, and that it was 
not verified by the affidavit of the petitioners: 
—Held, (li that the petitioners might amend 
th'-ir particulars, and that the charges in the 
petition were wide enough to cover the charge. 
(21 That as to this charge, the parlies hud 
in fact gone into evidence without particulars, 
and that the petitioners' affidavit verifying 
the particulars was not necessary. Lincoln 
(Prov.), II, E. C. 48».

On an application by the petitioner to 
amend the particulars by adding charges of 
bribery against the respondent personally, and 
his agents, his attorney made affidavit that 
different persons had been employed to collect 
information; that the new particulars only 
came to his knowledge throe days before the 
application; and that he believed they wore 
material to the issues joined:—Held. that, as 
it was not shewn that the petitioner or the 
persons employed could not have given the 
attorney the information long prior to the 
application, and as it was not sworn that the 
charges were believed to Is- true, nor were 
they otherwise confirmed, and as the amend
ment might have been moved for earlier, the 
application should be refused. South Sorfolk 
{bom.). II. E. V. 000.

Tlie evidence in support of the offer of a 
present, or something nice, to the wife of a 
voter to induce the voter to refrain from 
voting, shewing that it had reference to a 
different election than the one in question, an 
amendment of the particulars was refused and 
the charge dismissed. Hutton (bom.), II. 
E. C. 730.

Semble, that the powers of the Judge nt the 
trial, ns to amendment of the petition and 
particulars and postponement of the trial, 
should ho liberally exercised, so us to prevent 
a failure of justice to either party. West 
Toronto (Prov.), 5 P. It. 430.

Application to Set aside Acceptance
■Forum. 1—Where particulars were deliver

ed after the time limited by the order for 
particulars, and apparently accepted, as they 
were not returned, an application made at 
the trial to set them aside was refused; such 
application should have been made in cham
bers before the trial. Aorth Victoria (Prov. ». 
II. E. 252.

Better Particulars.) — Where parti
culars of alleged corrupt practices. &e.. have 
been delivered under an order for that pur
pose, better particulars will not be ordered if 
those delivered substantially comply with the 
spirit of the order by giving all reasonable in
formation. Nor will better particulars be 
ordered even when the order is not complied 
with in furnishing certain details, provided 
the Judge to whom the application is made 
thinks these details unnecessary or unreason
able. nor unless the respondent can shew on 
affidavit that the want of such information 
will prejudice him in his defence. West 
Toronto (Prov.), 5 P. It. 430.

Charge not in Particulars Fviilcnce 
nt Trial.]—Where evidence of an aet of keep, 
ing open his tavern on polling days and sell-
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ing liquor therein ns usual, by V., an ngvnt 
of tin- petitioner, rnme out on cross-exam inu- 
tion, and during the argument the evidence 
whs objected to because the charge was not 
in the particulars, the case was not consider
ed. Aorth Victoria (Prov.), II. E. C. 252.

Costs of.|—The particulars not having 
been properly prepared, the petitioner, while 
obtaining the costs of the ......... lings, was dis
allowed the costs of the particulars.^ liant
Northumberland (Uom. I, II. E. C. 577.

Order for -Illegal Vote»- -/*< j< vied lu tes 
— Corrupt l‘racti<vii.\ — Where the jtetit ion 
claimed the seat for the unsuccessful candi
date on the grounds that ( 1 i illegal votes and 
I2 i improperly marked ballots were received 
in favour of the successful candidate. (3i 
good votes and 1 11 properly marked ballots 
for the unsuccessful candidate were improper
ly refused, and I 5 I the successful candidate 
and his agents were guilty of corrupt prac
tices. and particulars of all such votes and 
ballots and corrupt practices were asked 
from the petitioner :—Held, ( 11 as to the 
illegal votes, thill the 7th general rule pre
scribed the particulars to be given of votes 
objected to. and the time of tiling and deliver
ing the same, and a special order was not 
therefore niH-essary. (21 As to the improp
erly marked ballots and improperly re
jected ballots, the petitioner, not having 
information respecting them, could not be 
ordered to deliver particulars of the same. 
Ci i Particulars were ordered of the names, 
addresses, abode, and addition of persons 
having good votes, whose votes were improp
erly rejected at the polls ; and particulars of 
...........rrupl practices charged by the peti
tioner against the respondent, and his agents. 
Ileal v. Smith I Westminster case i. L. R. I 
C. I’. 145. followed. \\ c*t II hi in (I’rov. t, 
II. E. C. 223.

Recriminatory Charges Particular» 
of. |—See A orth Victoria ( Prov. i, II. E. C.

Verification of Appall \'ague ne»*. | — 
In proceedings under the Controverted Elec
tions ,\<t. K. S. O. 18117 c. 11. it is suffi - 
cient to attach an allidavit of veri lient ion to 
the particulars filed, without serving an 
allidavit of verification on the respondent. It 
is too late on appeal from the judgment on 
an election petition to object to the insuf
ficiency or vagueness of the particulars. 
A orth Waterloo ( Prov.), 2 E. ('. 70.

See South Ontario l Prove, II. E. C. 120 ; 
South Wentworth {Prove. II. E. C. 551 ; 
It « </ Simcoe {Prove. 1 E. C. 128; South 
Victoria (Prov.), 1 E. C. at p. 195.

(h) Petition.
Affidavit of Petitioner (lrounds of 

Hi lief llj'iitn iuat ion Verifying Petition.]— 
Ity 51 A: 55 Viet. e. 29. s. 5. amending the 
Controverted Elections Act. It. S. C. c. 1». 
an election petition must be accompanied 
by an affidavit of the petitioner “that he 
has good reason to believe and verily does 
believe that the several allegations contained 
in the said petition are true." The petitioner 
in this case used the exact words of the Act 
in his affidavit ;—Held, that the respondent

to the petition was not entitled on the bear
ing on preliminary objections to examine him 
as to the grounds of bis belief. Held, further, 
that it was not necessary that the petition 
should he annexed to or otherwise identified 
by the affidavit, as in case of an exhibit, the 
references in the affidavit being sufficient to 
shew what petition was referred to. Lunen- 
burg i home, 27 S. (J. It. 221».

Allegations and Form of Petition —
Content*.\- Section 73 of the Dominion Elec
tions Act of 1874, which provides for striking 
off votes equal in number to the corrupt votes, 
only applies where the seat is claimed. The 
clauses in the petition herein which did not 
claim tin- seat, framed under the a hove sec
tion. were therefore struck out, with costs 
to tlie respondent. 11a*t lllyin {Dow.), 4 A. 
It. 412.

The 0th general rule in election cases does 
not preclude the statement of evidence in the 
lietition ; it renders it unnecessary, and is 
intended to discourage such pleading. South 
Oxford {Prove, II. E. C. 238.

On a petitioner claiming the sent on a 
scrutiny, the court declined on a preliminary 
objection to strike out a clause in the petition, 
which claimed that the votes of persons guilty 
of bribery, treating, and undue influence, 
should lie struck off the poll. The giver of n 
bribe, as well as the receiver, may he indicted 
for bribery ; but qtuere, ns to the effect on 
their votes respectively under the present 
state of the law. Aorth I ic/orifl (Uom.), 
11. E. C. 581.

An election petition need not shew the time 
at which the return of the respondent was 
published in the Hazelte. Hu*»ell (Dow.), 
1 O. It- 439.

An allegation In the petition “that the r»^- 
spondent was by himself. &c.. guilty of cor
rupt practices as defined by the Controverted 
Elections Act of Ontario " sufficiently charges 
the commission of corrupt practices under ss.
152 and 153 of the Election Act, It. S. O.
1877 c. 111. Xortli Ontario {Prove, 1 E.
I

The petitioner, in his particulars delivered, 
charged the respondent with giving, or caus
ing to lie given, meat, drink, and refreshment 
to voters on polling day on account of their 
having voted nr living about to vote, being n 
«•ornipt practice under R S. O. 1877 c. 19. 
s. 153. The petition itself, however, merely 
charged that the respondent “ liefore, during, 
nt. and after the said election, was by his 
agents and by other persons on his behalf 
guilty of corrupt practices ns defined by the 
Controverted Elections Act of Ontario. It. S. 
O. 1877 c. 11. s. 2 -Held, at the trial, that 
this form of petition was objectionable, being 
hardly reconcilable with the intention of the 
legislature in requiring petitioners to file an 
affidavit with tlie petition stating that they 
bad reason to Ixdieve and do believe the state 
meats contained in tlie petition to be true in 
substame and in fact, and, moreover, the 
charge being only by reference to a statute, 
the affidavit in such case could only be in
telligently and honestly made by one who 
had informed himself of the provisions of the 
statute and applied to them some definite con
struction. and in any event tlie deponent
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wmild only he swearing to his own construc- 
; inn "f thé statute, without stating what that 
ci.iMruotioTi was. Held, further, that, inas- 
niin h as " corrupt practices.'’ so far as de- 
tin.-.i ;it all hy It. S. O. 1>>77 e. 11, were de- 
il.tred to mean “bribery, treating, and undue 
itit!11> iM'e, nr any of such offences, as defined 
i , iliis or any other Act of the legislature, 
.,i- ri'.'iigniged by ilie common law of the I’ar- 
i, hi,.'lit of England," and also the violation 

.. i-i a in specific sections of It. S. O. 1*77 
, |u. among which s. 133 was not included,
ami inasmuch as acts prohibited by s. 133 
u.n- clearly not corrupt practices ynder the 
.il n .h law of Varliament, nor is there any 
di'iii.iiion of "treating” in any of the Acts 
of our legislature, and therefore nothing to 
shew that, it covers offences under s 133. and 
i i.'fni'c, inasmuch as there might he extend- 
..1 upon tin1 face of the petition every offence
....... id hy the description or definition of

jo practices contained in the Contro- 
• i d Elections Act of Ontario, and yet there 

d not lie amongst them any charge under 
Itherefore the petitioner could not sue 

coed in avoiding the election upon any charge 
i - I V!. as he sought to do here, unless 

; lowed to add it hy way of amendment to 
tit ion. < in the cross-appeal of the peti- 

r on iliis point no judgment was given, 
ihi' disposition of the respondent’s appeal 

ring it unnecessary to do so. Held, 
if the trial, that such amendment 

M not lie allowed, for 1!. S. O. 1877 c. 11, 
sufficiently shews that the court has no 

• -diction to allow such an amendment, not
withstanding s. 2, s.-r. 1. and s. 43. of that 
\ is docs also the requirement of an ntli- 

: under s. 11. Maude v. Lowley, L. It. 
:• i 1‘. 103 followed. Monck (I’rov.t, II. 
E. i'. Ki4. 32 V. C. It. 147, distinguished. 
U".-/ Mm coo (/’roc.), 1 E. C. 128.

11 is no objection to an election petition 
thin it is ton general (as hy the Act it may 
he in any prescribed form) if it follows the 
: i iImi lias always been in use in the Prov
ince Moreover, any inconvenience from gen- 
•r i' iv mav he obviated h.v particulars. Lun- 

• '/ ( /tom.). 27 S. C. It. 22»!.
- • I. hi min (21 (Prnv.), II. E, C. 480; 

IV. ■ Huron (flow.), 1 O. It. 433.

Alteration after Filing- -Spoliators— 
U'ih'ii -at ion.] -After an election petition had 
I"-'ii tiled, two clerks of the Toronto agents 
f the .solicitor for the petitioner were allowed 

to compare it with an engrossed copy, and 
■ ling that the two were different, they alter

ed tin* filed petition so as to correspond with
'I....... py. adding in one place the word

| g." which had the effect of introduc- 
• . h irge of a corrupt practice not In the 
mil. The copy served upon the respon- 

ifter this alteration corresponded with 
tlon n- altered. Ii was not shewn 

and it was denied that the jvetitioner knew of 
t ' ion : I leld, i hat t he addition of

d word “treating" was an alteration in a 
rid part; but that the clerks in doing 

1 ' they did were not the agents of the ro- 
- d"iit or his solicitor. As the document 

' the possession of the court, such an 
' n made hy persons who were mere 

"‘-efs or spoliators had not the effect of 
i "v i11g it. The service of the petition in 

I condition could not, in the absence 
' ko,,wledge of the alteration. Iv treated as 

i 'i: ■ ition hy the respondent. It was or- 
i liait the petition should he restored to

its original state, and that the copy served 
should be amended t-> conform with the peti
tion us it was when filed. Lincoln and Nia
gara (Dorn.), l E. »'. 428.

Amendment. | The Judge trying an elec
tion case lias power to amend the petition hy 
allowing the insertion of any objection to the 
voters' list used at the election. Monck 
(Prof.). II. E. <’. 134.

See Went Siniroe tProv.). 1 E. C. 128; 
Hamilton (/’rot*.), 1 E. C. 40$).

Copy- Alteration Service.]—See Lincoln 
and X ta gara (/>oin.), 1 E. C. 428, supra.

— t'lerk of Court Preliminary Ob
jections—Pules of Court. |— Held, that the 
Judges of the court of Manitoba not having 
made rules for the practice and procedure in 
controverted elections, the English rules of 
Michaelmas term. 18t!S. were in force (It. 
S. <'. c. 0. s. 113, i and that under rule 1 
of the said English rules tlie petitioner, 
when filing an ejection petition, is hound to 
leave a copy with the clerk of the court to 
lie sent to the returning officer, and that his 
failure to do so is the subject of a substantial 
preliminary objection and fatal to the peti
tion. Lis gar (Pom.), 20 S. C. It. 1.

Filing: Place of Mistake—Jtemcilg for.]
Held, that under 37 Viet. c. 10 (If.) the 

filing of an election petition in the local regis
trar's office at L'Orignal was not a presenta
tion of the petition within the requirements 
of the statute, which requires the filing to be 
at the head office, and that no amendment 
could he made to validate such petition. Pres
cott ( Prov. I. !) p. It. 481.

---------  Time for — Cross-petition.] — See
Montmorency thorn.), 3 S. ('. It. 00.

--------- Time for—Holiday.] -When the
time limited for presenting a imtition ngainst 
the return of a member of the House of Com
mons of Canada expires or falls upon a holi
day, such petition may he effectively filed upon 
the day next following which is not a holiday.
I Leave to appeal to the privy council re
fused, i Xieolct tltom.). 2 S. <\ It. 178.

-------- - Time for—Return—Holidays.]—
Held, that the twenty-one days limited for 
filing an election petition after the return of 
the writ, are to lie reckoned from the time 
of the receipt of the return of the clerk of 
the crown in chancery, and not from the time 
of mailing hy the returning officer. Hood 
Friday and Easter Monday are holidays with
in the meaning of the Act, and they are not 
to he reckoned in computing the twenty-one 
days. The joint effect of 23 Viet. c. 21 (O.) 
and the Ontario Interpretation Act, 31 Viet 
c. 1, s. 7, s. s. 13. is, that when the word 
“ holiday " is used, it includes the above day* 
as "set apart bv Act of the Legislature." 
West Toronto (Prov.), 5 P. R. 304, 31 U. 
C. It. 401).

--------- IVrofifl Court.] — See Kingston
thorn.), 39 V. C. It. 130.

Partie* -Agent — Disqualification.]—The 
petition, besides charging the respondent with 
various corrupt acts, charged one of his agents 
with similar acts, and claimed that the agent 
was subject to the same disqualifications and 
penalties as a candidate. The prayer of the
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petition asked that this agent might be made 
a party to the petition, and that lie might he 
subjected to Midi <lisi|iliili1i<-!tlions and penal
ties': Held, that there is no authority in 
the Idei tion Act or elsewhere, for making an 
agent of a candidate a respondent in a pe
tition on a charge of personal misconduct 
mi Ids part. i'Ji There is no authority given 
to the election court or tie* Judge on the rota 
in subject a person "other than a candidate,” 
to such disqualifications. Su ill It Oxford
t/W.i, II. is. C. 23s.

Petitioner / h *ri i/il ion- Amendment.] - 
Held, that the omission to set out in the peti
tion the residence, address, and occupation of 
the petitionei;. is a mere objection to the form, 
which can he remedied by amendment, and is 
therefore not fatal. lAsgar (llom.), -<• S. 
<:. it l.

ing the election, is no objection to his status 
as a petitioner. As the Ontario Election Act.
It. S. t ». Is77 e. pi. makes no provision, as 
the Ifominion Act does, as to the time in 
which preliminary objections must he taken, 
the special circumstances of such an applicn 
tion must determine whether it is made with 
Millicient promptitude. Ihifferin ( Proi\ ), 4 ■
A. It. 120.

The respondent, on the opening of the case, 
charged that the petitioner was a candidate 
at the election, and as such candidate was 
guilty of corrupt practices, and therefore dis
qualified to be a petitioner. The Judge, with 
out. deciding whether the respondent had the 
right to attack the qualification of the peti
tioner. allowed the evidence to be given, but 
held the same to lie insufficient. /‘rince 
i'.dicard (Prov.), II. E. C. 4Ô. See next case.

—----- Description Occupation.] The jie-
l it ion in this case simply stated that it was 
the petition of Angus Chisholm, of the town 
ship of I,<m Iiie|. ill the county of (îh-ngarry, 
without describing his occupation, and it was 
shewn bv allidavit thill there were two or 
three other persons of that name on the 
voters’ list for that township : —Held, that the 
petition should not be dismissed for the want 
of a more particular description of the peti
tioner. Olnujarri/ ( Horn.), -O S. C. It. 38.

------ - Statut — Alien.]—The respondent
attacked the qualification of one of the peti
tioners on the grounds that lie was an alien, 
and that he had no property qualification, 
having made an assignment in insolvency be
fore the election. The Judge admitted the 
evidence, but : Held, tli that the evidence 
as to the petitioner having lived in the Vnited 
States, without shewing that his parents were 
American citizens, was not sufficient to estab
lish the charge of alienage. (2) That the 
Ontario Election Act of 1st IS, by the term 
“ owner,” gives to the husband whose wife 
lias an estate for life or a greater estate, the 
right, to vote in resp«*ct of his wife's property; 
and that the petitioner having that qualifica
tion. ami being in po>m-moii of hi< wife’s 
estate, was entitled to petition. Prescott 
( Prov.), H. E. C. 1.

--------  Status — Alien—Substitution of
Acte /V/ifioiicr.]- A jierson by birth a Brit
ish subject who has renounced his allegiance 
and become the subject of a foreign state*, be
ing an alien, has no status as a petitioner al
though on tin* voters' list. Terms upon which 
in such a case a new petition may In* substi
tuted. South Ontario (Prov.), 18 C. L. T. 
Oco. X. 821.

Status—Corrupt Practices.]—As
fireliminary objections to an election petition, 
t was alleged in substance that the petitioner, 

who was a vote*r at said election, could not 
lie a petitioner, because he had been guilty of 
corrupt practices at the election of members 
of the House of Commons within eight years 
before, and at the election complained of :—- 
Held, that the objections must be disallowed, 
for that under 37 Viet. c. 1», s. 104 (It.), no 
disqualification arises until after the person 
has lieen found guilty, i. e.. after conviction. 
South /luron (Dont.), 29 C. 1\ 301.

The fact that a petitioner in an election 
petition, with regard to the Ontario legisla
ture, has been guilty of corrupt practices dur-

A petitioner in an election petition who has 
been guilty of corrupt practices at the «•lec
tion complained of, does not thereby lose his 
status as a jietitioner. Except where there 
are recriminatory charges against the unsuc
cessful candidate, or for the purpose of d<»- 
<• la ring the petitioner's vote void on a scrut
iny, tin* conduct of a petitioner at an election 
cannot be inquired into, and in this case there 
is tio distinction between a candidate-petit inner 
and a voter-petitioner. Semble, that if the 
petitioner in this case was proved at the trial 
of the election petition to have lieen guilty of 
corrupt, practices at the election complained 
of, tie* petition could not be «lismissed. Duf-

H. E. I 129, 4 A. R 120
A duly qualified voter is not disqualified 

from being a petitioner on the ground that he 
has been guilty of bribery, treating, or undue 
influence during the election. Disqualifica
tions from corrupt practices on the part of a 
voter or candidate arise after lie has lM*en 
found guilty ; there is no relation back. 
A orth Si at roc (/loin.). II. E. C. <117.

In order to disqualify the petitioner acting 
as such, the respondent offered to prove (It 
that the petitioner had been reported by the 
Judge trying a former election petition ns 
guilty of corrupt practices : (2) that the peti
tioner had in fact lw*en guilty of corrupt prac
tices at. such election: and (3) that lie had 
been guilty of corrupt practices at the elec
tion in question : Held, that such evidence, 
if offered, would not disqualify the petitioner 
ns such. Held, that, as the petitioner did 
not on the petition claim the seat, evidence 
could not 1m* gone into for the purpose of per
sonally disqualifying him. Corn trail (3) 
(Dorn.), H. E. C. 803.

------ -- Status—Property Qualification.]—
A candidate may be a petitioner although 
his property qualification lie defective, if it 
was not demanded of him at the time of his 
election. If he claims the sent, his want of 
qualification may he urged against his being 
seat 'd, but he may still shew that the re
spondent was not duly elected, if he so charge 
in his petition. A ’orth i’ictoria (I)om.), II. 
E. C. 5S4.

------ Status—Right to Vote.]—By pre
liminary objections to an election petition 
the respondent claimed that the petition 
should he dismissed lamause the jietitioner had 
no right to vote at the election. On the day 
fixed for proof and hearing of the preliminary

I
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,i>. ; s the petitioner adduced no proof,
.. ivspuinlent declared that he had no 

, ... ami the preliminary objections were
. i: Held, per Ritchie, C. .1.. and 

Ta-, hviviiu and Patterson .1.1.. that the onus 
\ > upon the petitioner to establish 

h-. r>n«l tlint the appeal should lie al- 
. ! aini the election ]»etition dismissed. Per

Mi". .1 . that the onus probandi was upon 
H,, |,miiinner, but in view of the established 
jiirispnidence the np|>eal should be nl- 

I without costs. Fournier and (iwynne, 
.1,1 ,mih n,. were of the opinion that the onus 
. ! i : :. ! i was on lb" respondent. Megantic
, I iom i '.I S. C. It. Hilt, discussed. Stunatead 
, /, hi_ i, -jo S. <-'. It. 12.

The petition was served upon the appellant 
a 11,.• luih May. 18111. and on the Will May 

I .. ifi.iTlaut tiled preliminary objections, the 
i ,-! I,..in;: as to the status of the petitioners. 
\\ i , i the iiarties were heard upon the merits 
,,f il,,. preliminary objections no evidence was 
_ . i, as to the status of the petitioners, and
...........urt dismissed the objections. On ap-

I,, the supreme court Hold, that the 
,,„ was on the petitioners to prove their 

as voters. Stanstcad (Dom.l, 20 S. 
« li 12, followed. llcllcchasHC (Pout.), 20 
S. V. It. 181.

In this case the respondent, by preliminary 
objection, objected to the status of the_ peti- 
h ' I. and. tin* case being at issue, copies of 
Il„. , ;, !>• lists for the electoral district were 
i 1. but no other evidence offered, and the 
, ii i -, i aside the preliminary objection 
■•nillimit prejudice to the right of the re- 
>l„,ml,.nt. if so advised, to raise the same ob- 

, : .ci at the trial of the petition." No np- 
! . was taken from this decision, and the 
, went to trial, where the objection was 
I-,.i...wed, but was overruled by the trial 
.ludges. who held that they had no right to 
entertain it. and on the merits they allowed 
li,.. petition and voided the election. There- 
ni„,n iIn* appellant appealed to the supreme 
curt of Canada, on the ground that the onus 
wa- n tin* respondents to prove their status, 
ninl that their status had not been proved :— 
11.ihat the objection raising the question 
,,f the .nullification of the petitioner was prop
er!' raised by preliminary objection and dis- 
p.v-.il Ilf, and the .Judges at the trial hud no 
jurisdiction to entertain such objection: It. 
S C. It. ss. 12 and 13. Prescott (Itom.), 
20 8. V. it. 11M>.

Held, that where the petitioner's status in an 
ele. nun petition is objected to by preliminary 
obji'.'iion, such status should be established 
by the production of the voters' list actually 
used at tin* election, or a copy thereof certified 
by the clerk of the Crown in chancery: It. 
S. C. c. 8, ss. 41. 57. and 05: c. 5. s. 32; 
mid the production at the enquête of a copy, 
certilied by the returning officer, of the list of 
voters upon which his name appears, but 
"hu h has not been compared with the voters' 

actually used at said election, is insuffl
ât proof. Richelieu (Pom.), 21 S. C. It.

mb.

On the hearing of preliminary objections to 
m election |H-tition, to prove the status of the 
petitioner a list of voters was offered, with a 
.■■■rtilicate of the clerk of the Crown in clinn- 
" ry. which, after stating that the list was a 
i rm* copy of that finally revised for the dis- 
tri-'t. proceeded as follows; “And is also a

true copy of a list of voters which was used 
at said polling division at and in relation to 
an election of a mendier of the House of Com
mons of Canada for tin* said electoral dis
trict . . . which original list of voters was 
returned to me by tin* returning officer for 
said electoral district in tin* same plight and 
condition as it umv appears, and said original 
list of voters i- now on record in my office :"

-Held, that this was. in effect, a certificate 
that the list offered in evidence was a true 
copy of a paper returned to the clerk of the 
Crown by the returning officer as the very list 
used by the deputy returning officer at the pol
ling district in question, and that such list re
mained of record in possession of said clerk. 
It was then a sufficient certificate of the paper 
offered being a true copy of the list actually 
used at tin* election. Richelieu (Horn, i, 21 
S. C. 11. Hi8, followed. Winnipeg (Pom.), 
Macdonald (uom.), 27 s. c. R. 201,

--------- Substituting — Jurisdiction |- The
court lias no power in a proceeding under tlio 
Dominion Controverted Flections Act to sub
stitute a new petitioner, unless either no day 
has been fixed within the time prescribed by 
statute or notice of withdrawal has ln-en given 
hy the petitioner: and where a petition came 
regularly down to trial, and the petitioner 
stated he had no evidence to offer, nil applica
tion of a third party to he substituted as peti
tioner upon vague charges made on information 
and belief, of collusion in the dropping of the 
petition, which Were contradicted, and of cor
rupt practices, was refused and tlio i**tition 
dismissed with costs. Si.ntli Fssiji (Pom.), 
2 K. C. li. See South Ontario 1Prov.). 18 C. 
L. T. (><■<*. N. 321; Kingston [Pom.), 30 C. 
1*. 380: and cases under (ml post.

Sec Peel (Proc.), 11. K. C. 48.1 ; 1/. auntie 
(Itoin.). 8 S. C. R. 109; Megantic (Pom.), 
0 S. C. It. 279.

Preliminary Objections 1 ppeal.]—
Per Strong. .!. An extremely strong ease 
should be shewn to induce the court to allow 
an appeal from the judgment of the court lie- 
low on preliminary objections. Shelburne 
(Pom.). 14 S. C. H. 258.

---------  Jurisdiction of Court - - Potter» of
Pominion Parliament. | — See Siagara 
(Pom.). 29 C. P. 201.

--------- Onus.]—The election petition in this
cast* complained of the return of tin; respond
ent as member elect for the county of Me- 
gnntic (P. Q. ) for the House of Commons. 
The petition was met hy preliminary objec
tions, in which the sitting member alleged, 
inter alia, that the petitioners were not elec
tors, nor qualified to vote at the election in 
question, &c. A day having been fixed for the 
hearing of these preliminary objections, no 
evidence was given upon them, and they were 
dismissed, the trial Judge holding, following 
I lie practice adopted hy the superior court of 
Quebec, sitting as an election court, in the 
L’Islet case. Duval v. Casgrain. 19 L. C. Jur. 
lti, that the onus prohnndi was on the re
spondent to support such objections. On ap- 
iieal to the supreme court of Canada, the court 
being equally divided, the judgment of the 
court below stood affirmed with costs. ,1/c- 
l/antio (Pom.), 8 S. C. R. H®.

---------  Petitioner—Mala Fide*.]—A charge
that the petition was not signed by the peti 
tloner bond fide, but that his name was used
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ma IA b.v other persons, is n matter of fact 
to be tried, and cannot In» raised by prelimin
ary objection. North Simcoe (Dont, i, II. E. 
C. iil7.

-------- stniav nf Petitioner.] An objection
to (lie status of a petitioner cannot be taken 
bv preliminary objection. Ihiffnin (Pror. »,
H. B. « 62» i \ B. 120.

--------- Striking out Appial. | The supreme
court refused to entertain an appeal from the 
decision of a Judge in chambers granting a 
motion to bave preliminary objections to an 
election petition struck out for not 1 icing filed 
in time. Such decision was not one on pre
liminary objections within s. .'0 of the Con
troverted Elections Act. and. if it were, no 
judinaeiit on the motion could put an end to 
the petition. H i */ Assiniboia (/Join.), 127 S. 
<\ It. 215.

----  - Time.]- As the Ontario Act. It. S.
< ). 1^77 11. makes no provision similar to
that in the Iinminion Controverted Elections 
Act. 1S7I. i .“.7 Vii l. c. 10). limiting the time 
within which preliminary objections to an 
election petition should lie taken, the special 
circumstances of each case must determine 
whether the preliminary objections have been 
taken with sufficient promptitude. Ihifferin 
(Pior.), II. E. V. .'20. 4 A. It. 420.

Preliminary objections to an election peti
tion under 27 Viet. c. 10 11 >. i. though pre 
seated after the expiration of five days from 
the service of the petition, are not void but 
at mo t irregular, and while they remain on 
the tiles of the court the petition is not at 
issue, ami there can lie no examination of the 
parties. Itollimli ilium.). :i p. It. 4.80.

Sir North Oxford (Horn.). S I\ It. .VJi!; 
North York illoni.). 32 V. 458: Went 
Huron t Horn, i, 1 (). It. 432, S S. < '. It. 120.

Service - Co;»//—Certificate-—Return.]—• 
A return by a bailiff that lie had served an 
election petition by leaving true copies, “ duly 
certified, with the sitting member, is a sulli- 
eient return. 11 need not state by whom the 
copies were certified: Arts, 5(1 and 7s. ('. « 1*.
< 'omise! for the person served will not be 
allowed to cross-examine the bailiff as to the 
contents of the copies served without produc
ing them or laying a foundation for secondary 
evidence. Iteauliai nois t Horn. 1, 27 S. ( '. It. 
232.

---------  Notice - - Evasion—Substitution.] —
It is not essential to the due service of the 
notice made necessary by s. 1 of 2<> Viet. c. 
23. that it should be made in the manner pre
scrit »cd by that Act. Where, therefore, the 
sitting member removed himself and bis family 
so as to avoid a personal service, and con
tinued absent or concealed for the fourteen 
days allowed by the statute for personal ser
vice or service at his residence upon a grown 
up person of his family, service by nailing a 
copy of the notice on the door of his residence, 
nml by leaving a copy with bis brother, who 
was also his agent, was held sufficient. 
Essex ( V. ('.I, I !.. J. 7<l. Sec S. t '.. | L.
J. mi.

Vo tier of Pr< mutation.] It is not 
essential under the Ontario Ad. It. S. ( ). 1 s'.*7 
c. 11. s. 15. that a notice of the presentation 
of a |tot it ion should be served, where such no

tice is indorsed on the petition. Ottaica 
(Prov.), 2 E. C. <14.

---------Outer Extending Time—Re-service.]
—On the 15th April, 18!)1. the petitioner 
omitted to serve on the appellant, with the 
election petition in this case, a copy of the 
deposit receipt, but on the 20th April applied 
to a Judge to extend the time for service that 
he might cure the omission. An order extend
ing the time, subsequently affirmed on appeal 
by i lie court of appeal for Ontario, was made, 
and the ] iet it ion was reserved accordingly 
with all the pa|iers prescribed by the statute, 
lb-fore the order extending tin- time had lx-en 
drawn up, the respondent laid filed prelimin
ary objections, and, by leave contained in the 
order, le* filed further preliminary objections 
after the re-service. The new list of objec
tions iiit luded those made in the first instance, 
and also an objection to tin* power or jurisdic
tion of the court of appeal, or a Judge there
of, to extend the time for service of the peti- 
lion beyond the five days prescribed by the 
Act :—Held, that the order was a perfectly 
valid and good order, and that the re-service 
made thereunder was a proper and regular 
service: It S. < '. 1 SSt I c. s. 10. Glengarry

Order Extending Time- Serricc out 
of Jurisdiction.] An order extending time for 
service of an election petition filed at Halifax 
from five days to fifteen days, on the ground 
ihat the respondent was at Ottawa, is a pro
per order for the Judge to make in the exer
cise nf his discretion under s. 10 of It. S. C. 
c. !i. Semble that the court below bad power 
to make rules for the service of an election 
petition out of the jurisdiction. Shelburne 
t /loin. i, 14 S. V. It. 258.

---------Out of Jurisdiction.] — A petition
to unseat a member may be duly served out 
of the jurisdiction of the court : and it is 
not essential that an application should he 
made for leave to effect such service, or for 
allowing the service so made. West . 1 tqoma 
(Prov.), 2 E. C. 13.

- Personal—Out of Province—Order.]
Election petitions against the return of

members for electoral districts in Prince Ed
ward Island were served personally on the re
spondents at Ottawa: Held, that such ser
vice. without an order of the court, was a 
good service under s. 10 of the Dominion Con
troverted Elections Act. Omen's and Prince
i Dorn.), 2ii s. C. R. 20.

------Personal—Residence of Respondent
Order. | Vpon appeals from decisions of 

the supreme court of Nova Scotia dismissing 
preliminary objections to Dominion election 
petitions: Held, that personal service on the 
respondents at Ottawa, with or without an 
order of the court at Halifax, or at the domi
cil of the respondents, was good service. Shel
burne, Annapolis, Lunenburg. 1 ntigonish, 
Tielon. and tnrerness (Horn.), 20 S. C. It. 
16».

- Resilience of Respondent.]—The ser- 
\ ice of an election petition made in the Pro
vince of Quebec, at the defendant’s law office, 
situated on the ground floor of his residence 
and having a separate entrance, by delivering 
a copy thereof to the defendant's law partner, 
who was not a member of. nor resident with, 
the defendant's family, is not a service within
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P. 11 of c. Î), It. S. C. 1880. and Art. 57. C. 
(j. I*., ;,ikI a preliminary objection setting up 
sU‘, h .1. i. riiM' service was maintained and the 

ti,,n |>etition dismissed. Montmagny
i/e 15 S. C. R. 1.

Hold, that leaving a copy of an election pe
tit , ;iml accompanying documents at the 

I,.nee uf the respondent with an adult 
! ,-mber of his household, during the five days 
nfior the presentation of the same, is a sulfi- 
.■ ;, ; ««rviee under s. 10 of the Dominion Con- 
tvn ei ted Elections Act. even though the 
|,;:|,ers served do not come into the possession 
,,f within ilie knowledge of the respondent. 
See | X 55 Viet. c. 20. s. 8. King's ( V. N. ) 
(/». M.I. 10 S. C. It. 520.

It exigence of Respondent—Order <41- 
Jmi inti >in ice.]—There is no power in the 
court or ti Judge under s. 10 of the Dominion 
c ' trover ted Elections Act, It. S. C. 1880 o.

tn him ko an order within the first five days 
after an election petition is filed allowing ser-
\ i..... i' -in'll petition in any manner other than
that intended by the final part of the section. 
I.ai where under an order made within the 
five days a petition wae directed i" i>" served,

. ilcr modes, upon the wife of the re- 
: <!■ at at his domicile at the village of I). :

Iliad, that, ns service on the respondent 
"either iiersonally. or at his domicile." was 
-■""I .-cn ice, within the meaning of the sec
tion. no order was necessary, and the fact that 
ill-' -ervice in this case was made under an 
on., r did not make it any the less a good ser- 
\ ii 11 aid ini in id (Dont.), 1 E. C. 480.

(i) Recriminatory Charges.

Claim to Sent. I Recriminatory charges 
are permitted in the interest of electors, in 
order ! > prevent a successful petitioner ob- 
ta nine the vacated seat if he has violated any 
provision of the election law. North Victoria 
I/W.i. H. E. C. 252.

Where the right of the petitioner to claim 
' decided adversely In one case, It is 

t ' prejudice to the respondent's case that 
i charges against the petitioner are not 

I1'' 'iiounced upon. North Victoria ( /‘roc. t. 
II. E. <’. 252.

Withdrawal of.] — In an election 
i'"' ii ion claiming the seat for the defeated 
candidate, recriminatory charges were brought 

-i the defeated candidate, and the trial 
dmlafter having found that the election of 
ti" -itting member should be set aside for 

1 m ip' practices, fixed a day for the evidence 
■ the recriminatory charges. Thereupon 
petitioners withdrew the claim to the seat, 

mi l the Judge gave judgment avoiding the 
Held, that s. 42 of c. î». R. S. <".. 

" "-"f applied, and the Judge was right
" ''n-ing to proceed upon the recriminatory 
i-es. Jolicite ( I loin.), 15 S. ('. R. 458.

Mere Irregularities. | J.. the apnvllant,
cel under 37 Viet. c. 10, s. fit] (D.l, that, 

was not entitled to the seat, the elec 
■ I ion Id he declared void, on the ground of 

- ilarities in the conduct of the election 
"folly, and filed no counter-petition, and 
"t otherwise comply with the provisions 
7 Viet. i. m : Held, that s. 00 only 

i'-s to cases of recriminatory charges, and

not to a case whether neither of the parties 
nor their agents are charged with doing any 
wrongful ad. Owen's utoin. t. 7 S. < '. R. 
247.

Method of Trial. | Where a charge of 
corrupt practices by way of a recriminatory 
case is alleged by a respondent against a peti
tioner, it may lie reserved until the conclusion 
of the petitioner’s case. \orth Simroe 
(Prof.), II. E. C. 50.

Particulars Costs. |—Particulars of re
criminatory charges delivered were allowed, 
but the petitioner was allowed to apply for 
time to answer the charges therein, and was 
given such costs as had been occasioned bv the 
granting of the application. North Victoria 
(Pror.), H. E. C. 252.

(j) Reserving Special ('axe.

Doubt ns to Law. | A special cas,' may 
be reserved for the opinion of the court of 
Queen's bench only when tin* Judge presiding 
at the election trial has a serious doubt as to 
what the law is; or believes that the court 
might entertain a different opinion from his. 
North York (Prof.), II. E. <'. 02.

Powers of Trial Judge. | Quaere, 
whether, under 34 Vi'-t. c. 3. s. 20, the rota 
Judge has power, before the clo'c of the 
case, to reserve questions for the court. 
Rrockvillc (Prof.). II. E. ('. 130.

Question of General Importance —
I bondonnu nt of 1 a»i 1 ost». ! Where a 

class of persons affected by the decision of a 
case is numerous, and the question involved is 
one of general importance, the Judge may 
reserve a special case for the opinion of the 
court of Queen's bench, and the Judge here 
decided to take that course. The petitioner, 
after such special case had been reserved, ap
peared before the Judge trying the election 
petition, and consented to the abandonment of 
the special case and the dismissal of the peti
tion, with costs, and it was so ordered. West
York (Prof.l. II. E. C. 150.

See Monck (Pror.), II. K. C. 134.

(k) Security.
Deposit Receipt — Deputy Prothonotary.] 

- In Prince Edward Island two members are 
returned for the electoral district of Queen’s 
County. With an election petition against 
the return of the two sitting members, the 
tH-titioner deposited the sum of $2.000 with 
the deputy prothonotary of the court, and in 
the notice of presentation of petition and de
posit of security he staled that lie had given 
security to the amount of 81,00ft for each re
spondent, “ in all. two thousand dollars," 
duly deposited with the prothonotary. ns 
required by statute. The receipt was 
signed by the deputy prothonotary ap
pointed by the Judges, and acknowledged 
the receipt of $2.0OO. without stating that 
$1,000 was deposited as security for each re
spondent : — Held, that, there being at the 
time of the presentation of the petition secu
rity to the amount of $1,000 for the costs of 
eat h respondent, the security given wan suffi
cient : ss. 8 and 9 (e), c. 9. R. S. C. Held.
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1
also, that the payment of the money to the 
deputy prothonotary of the court at Char
lottetown was a valid payment: s. It (g>, e. 
it. H. S. 1'. y h eta's and Prinec (Dom. t, 
20 S. C. It. lit!.

— . Iteceipt Acting Prothonotary.] -
Upon appeals from decisions of the supreme 
court of Nova Scotia dismissing preliminary 
objections to Dominion election petitions: 
Held, that payment of the security required 
by s. it (ei of It. S. « 1880 c. into the
hands of a person who was acting for the 
prothonotary at Halifax, and a receipt signed 
by such person in the name of the prothono
tary, under s. 9 (gl, were valid. Shelburne, 
Anna puli' Lunenburg, Antigonish. Pictou, 
and Inrernti** </iom.i. lit» S. t\ It. 100.

/.’• «■<//</ Prothonotary.] The pre
liminary objection in the case was that the 
security and deposit receipt were illegal, null, 
and void, the written receipt signed by the 
prothonotary of the court being as follows; 
“That the security required by law had been 
given on behalf of the petitioners by a sum of 
$1,000 in a Dominion note, to wit, a bank 
note of $1,000 (Dominion of Canada) bear
ing the number 2914, deposited in our hands 
by the said petitioners, constituting a legal 
tender under the statute of ihe Dominion 
of Canada now in force.” The deposit was, 
in fact, a Dominion note of $1,000 : Held, 
that the deposit and receipt complied suffi
ciently with s. 9 (f l of the Dominion Contro
verted Elections Act. Argcnteuil ( Pont, i, 20 
8. C. It. 191.

-------- Subsequent Disposition of.1 The
deposit of $1.000 was given to the clerk at 
the time of the presenting the petition, but 
it was afterwards paid into a bank under 
the direction of the accountant of the su
preme court :—Held, that having been prop
erly paid to the clerk, the subsequent disposi
tion of it could not affect the petitioner. Hus-
x. // (Dorn.), l < ». R. 439.

Necessity for—Crow-petition.]—Under s. 
l.'i of i he Controverted Elections Act. It. S. 
O. 1**7 c. 10, security for costs is required 
only in the case of the original or principal 
petition, and not in that of a cross-petition. 
Kingston ( Pruv. ), 2 E. C. 11U,

Payment into Court of Chancery. |
A Dominion note for $1,000 was offered as 
security in this case to the registrar of the 
court of chancery, who stated to the peti
tioner's solicitors that lie could not receive 
it, but directed them to make payment of it 
through the accountant of the court in the 
same manner as moneys were usually paid 
into court. The solicitors then paid the 
money into the bank to the credit of the 
matter of the petition according to the usual 
practice of the court of chancery :—Held, that 
the deposit of the security, as required by the 
Act 97 Viet. c. 10 ( D. ), was properly given. 
North York (Dow.), 11. E 749,

Payment out of Court — Mintake — 
Change in Courts.]—One thousand dollars, 
the deposit required to be paid in on filing 
Dominion election petitions, was handed to 
D„ who had been the clerk of the election 
court (then abolished), and was also clerk 
of the Queen’s bench. The latter court, no 
petition having been filed in it, refused an 
order to pay the money out. Kingston
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I how. i. Il U. C. It. 910. See. also, S. C.t 
99 U. »'. It. 199.

lb rsons Furnishing Money.]—When 
the money deposited in court as security for 
the costs of an election petition is not the 
money of the petitioner but belongs to other 
persons who furnished it on behalf of the 
petitioner, it may be paid out to the persons 
furnishing il. after the purpose for which it 
was deposited has been served, and a creditor 
of the petitioner has no claim upon it. The 
agreement by which the money was so de
posited is not illegal us savouring of chain- 
IuTt v ami maintenance. Ilulton ( Dom.), 12 
U. L. T. Occ. X. 99.

Recognizance 1 mount—Plucc - - Surety 
-Magistrate.] — Held, that upon a petition 
against two members, under 915 Viet. c. 28 
ill.), only the same security in amount need 
be given as upon a petition against one. 2.
That the place where it was taken need not 
be shewn on the face of the recognizance. 9.
That a practising attorney may be a surety.
4. That a county magistrate can take the re
cognizance in a city which has a police magis
trate, if within his county. Hamilton (Dom.),
10 C. L. J. 170.

-------- Validity.] -The recognizance filed
in this caw was in the usual form, but was 
not signed as directed by rule 24 of the 
general rules of the election court :—Held, 
that the recognizance was nevertheless valid.
A iagara (Dom.), 10 C. L. J. 249.

Substitution of Petitioner -Retention I 
of Deposit—“ Corrupt Hargain.”]—The ap
plicant. alleging that there was a corrupt 
agreement for the withdrawal of the petition 
in these cases, by which the petitions were to 
be allowed to lapse, each petitioner with
drawing the charges by him respectively pre
ferred. applied to have himself substituted ns 
petitioner in each case, and that the deposits 
made therein should remain as security for 
any costs that might be incurred by him; and 
for the appointment of a day of trial of such 
petitions: Held, that under s. 2 of the Act 
of 1879. the trial of election petitions must 
take place within the six months limited by 
that Act, unless postponed as therein directed; 
and it appearing that the time so limited had 
expired prior to the application, it could not 
therefore be entertained. Held. also, that, 
in any event, the deposits would not be 
directed to remain ns such security, for, al
though the said agreement might be deemed in 
law to constitute a “ corrupt bargain.” yet 
that it would not be so under the statute 97 
Viet. in. s. 5 i D. i. for that thereunder the 
motives and intent of the parties must be con
sidered. and the evidence shewed that no cor
rupt bargain was intended. Kingston 
(Dom.I, 90 C. T. 989.

See Fast Middlesex (/'roe.). 2 E. C. 1.10;
South lueds (Dom.), 2 E. C. 1.

(1) Time for Trial.

Commencement of Trial Sufficiency 
of.]—Where the proceedings for the com
mencement of the trial have been stayed dur
ing a session of Parliament by an order of a 
Judge, and a day has been fixed for the trial 
within the statutory period of six months as
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, , vond^!. on which day the petitioners pro- ■ 
,,. ,|,n| with thoir enquête and examined two ; 
vuiivi-st‘s, after which the healing was ml- 
,,,] i ,.,i i,i a day beyond the statutory period 

,,, exiemletl. to allow the petitioners to ' 
. notlier bill of particulars, those already j 

I', ,1 in-iiiu declared insufficient Held, that 
11,, j-,. u.i- a sufficient commencement of the 
irial within the proper time, and the future 
j,, r. dings were valid under s. 33, It. S. ('. c.
:i. .lulu ih t/>o#i.i, 15 8. C. It. 458.

Enlargement Expiry of Period—Motion 
/• .»!!•• I An order may lie made extend 

for the trial of an election p*ti
38 Viet c. 1". *3 (IM, notwith 

• that six months have elapsed situe 
: c in. tion of tie* petition, and though 

plie.i! ion for such extension is not made 
;!ie «j* months. Semble, if the trial 

In- l ot commenced within the six month*, the 
respondent should move to dismiss the peti- 

II . .t Middhsex ( Prov. i. 1U V. It. 117.

Exiiiry of Period—-Order—Invalid- 
i/i,.| -The time within which the trial of an 
election petition must he commenced cannot 
he enlarged beyond six months from the prv- 

on of the petition, unless an order lias 
t.... obtained on application made within
- I -i\ months. An order grained on nil 
nppli-alion made after the expiration of the
- a mouths is an invalid order, and can give 
I ,, 'irisdictlon to try the merits of the peti-

which is then out of court, Olcngarry 
« bum. i. 11 S. ('. It. 45:$.

Expiry of Period—Potccr—Diacre- 
tu.a. | The time for the commencement of the 
trial may lie enlarged under s. .'$:$. R. S. ('. 
Iss'i r. it. notwithstanding the expiration of 

i.\ months; but it had not been estnb- 
1 i~ii.■,I in this case that the requirements of 
justice rendered such enlargement necessary: 
and the court refused to appoint a time and 
place fur trial or to enlarge the time. Al- 
jutnn iDont.), 1 E. C. 448.

Session—Order—Necessity for Itc- 
•I undent’ll Pretence at Trial.\ The pet it ion 
wa< presented on the Oth May, 1887, during 

--ion of parliament which ended on the 
-•'rd .lime, and issue was joined on the ,'ird 
.lu c : no application was made or steps taken 
after that until the 6th December, 1887, 
when the petitioner applied to have n time 
and place appointed for trial and to have the 
:ii c for the commencement of the trial en
larged. The first part of s. 33 of the Coittro- 

■ Elect Ions Act, It. s. « '. 1886 «•. 9, is as 
follows; “The trial of each election petition 
shall lie commenced within six mont lis from 
the time when such petition has been pre
sented. and shall he proceeded with from day 
to day until such trial is over; but if at any 
time it appears to the court or Judge that the 
respondent's presence at the trial is necessary,

' li trial shall not he commenced during any 
-cssion of parliament; and in computation 
"> any time or delay allowed for any steps or
......ending in respect of any such trial, or for

mmencement thereof as aforesaid, the time 
ipicd by such session of parliament shall 

; he included:"—Held, that the exception 
ii the last clause is confined to a case in 

t the court is satisfied that the respond*
- presence is necessary: “such trial" ro- 
!•’- to a trial at which the respondent's pre- 
<l',i|,e has been declared to he necessary: and

"•It declaration having been made in this

case, the time of the session of parliament was 
not to he excluded from the six months with
in which the trial was to he commenced. It 
was not incumbent upon the respondent to 
move to dismiss the petition for default. The 
court could not nunc pro tunc declare that the 
respondent's presence at the trial was neces
sary. Atgoinu (Dow. I, 1 E. ( 44s.

--------- Order»—Notice of Trial Ippeal
Xoteg of Evidence.\ On the Itith October, 
1SII1, the Judge in this case, within six months 
after the tiling of the election petition, by 
order enlarged the time for the commence
ment of the trial to the 4th November, the 
six mmiiIts expiring on the lMth October. On 
the lUtli October another order was made by 
the Judge lixiug the date of the trial for the 
4th November, 181)1, and 14 dear days' notice 
of trial was given. The respondent objected 
to the jurisdiction of the court:- Held, that 
the orders made were valid; ss. 81, 33, <•. U, 
R. S. 1880. Held, also, 1st, that the ob
jection to the sufficiency of the notice of trial 
given in the case under s. 31 of c. II, it. 8. C., 
was not an objection which could he relied 
on in an appeal under s. 5U I b i of c. 11, It. 8. 
C. ; 3ml, that evidence taken by a shorthand 
writer, not an official stenographer of the 
court, but who lias been sworn and appointed 
by the Judge, need not be read over to wit
nesses when extended. Pontiac (Dont. i, 3Us. r. R. 620.

Session — Order.]—On the 33rd 
April, 1NU1, after the petition in this case 
was at issue, the petitioners moved to have 
the respondent examined prior to the trial, 
so that he might use the deposition upon the 
trial. The respondent moved to postpone such 
examination until after the session, on the 
ground that, being attorney in his own case, 
it would not “ be possible for him to appear, 
answer the interrogatories, ami attend to the 
case, in which his presence was necessary, 
before the closing of the session." This mo
tion was supported by tin affidavit of the 
respondent stating that it would he “abso
lutely necessary for him to be constantly in 
court to attend to tho present election trial," 
ami that it was not possible “ for him to at
tend i" the present cose, for which his pre
sence is necessary, before the closing of the 
session ;" and the court ordered the respondent 
not to appear until after the session of par
liament. immediately after the session was 

1 over, on the 1st October, 181)1, an application 
was made to tix a day for the trial, and it 
was fixed for the 10th December. 1801, and 
the respondent was examined in the interval. 
On the 10th December the respondent objected 

i to tlte jurisdiction of the court on the ground 
that the trial had not commenced within six 
months following the tiling of the petition, ami 
the objection was maintained: Held, that 
the order was in effect an enlargement of the 
time for the commencement of the trial until 
after the session of parliament, and, therefore,

! in the computation of time for the commencc- 
! ment of the trial, the time occupied by the ses- 
i sioti of parliament should not be included :

R. S. C. c. U, s. 33. Laprairie (Dont.). 20 
: S. C. R. 185.

Objection Overruled at Trial—.4 ppcul 
Xi.ixiua.l Held, that the decision of a 

I Judge at the trial of an election petition over- 
j ruling an objection taken by respondent to 
| the jurisdiction of the Judge to go on with 
! the trial, on the ground that more than sir
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months had elapsed since the date of the pre
sentation of the petition, is appealable to the 
supreme court of Canada under s. f»U (b). 
It, S. ('. 1880 c. U. (Hengarry (bom.), 11 S.
C. It. 453.

In computing il»- time within which the 
trial of an élection petition shall lie com
menced, the time of a session of parliament 
shall not lie excluded unless the court or 
Judge has ordered that the respondent's pre
sence at the trial is necessary, lb.

Order Before Trial -Motion to Dismiss
- -.l/i/icti/.| An order in a controverted elec
tion case made hy the court below or a Judge 
thereof not sitting at the time for the trial 
of the petition, and granting or rejecting an 
application to dismiss ihc petition on the 
ground that the trial had not been commenced 
within six months from the time of its pre
sentation, is not an order from which an 
appeal will lie to the supreme court of Can
ada under s. ÔO of It. S. C. 1880 e. 0. l.'As- 
Homption (Horn.), Quebec {bom.), 14 S. C. 
It. KM.

Order Fixing Time lIteration.] The 
day appointed for tin* trial of an election 
petition may I»' altered to an earlier day by 
consent of the parties, and by an order of the 
Judge. Went El yin ( Prov. I, il. E. C. 227.

!•'oruin. |— Held, that tui order fix
ing: the time for the trial of the petition in 
tills case might be made by the three Judges 
of a divisional court, sitting together, or by 
any one of them sitting alone, and that it 
was in their discretion to disjiense with 
notice of tlie application under the circum
stances in this case. Semble, a Judge mak
ing such an order need not necessarily be 
sitting formally in court. Ilutdiiuand 
i bom. '. 1 E. C. 180.

Session huly ment Ucterred Delivery 
it hi in y Session. | - Notwithstanding It. S. u. 
l's!*7 c. 11. s. IS, providing against the trial 
of a petition during a session or within lu 
days from the close thereof, when judgment 
has been reserved after examination of wit
nesses and hearing and the arguments of 
counsel, the trial .Judges may give judgment 
and issue their certilicale and report al any 
time whether during or after a session. Xorth 
Waterloo l /'rot', i. 2 E. C. 7ti.

-------- Undertaking of Member to Appear.]
— The provision in s. I!2 of the Controverted 
Elections Act, It. S. t \ 18811 <•. V, as to the 
suspension of proceedings during the session 
of parliament, is for the benefit of the sitting 
member, and if he is desirous of having the 
proceedings expedited, and undertakes to ap
pear at the trial, a time for proceeding with 
the trial during the session will be named. 
South berth {bom.), 12 C. L. T. Occ. X. 217.

«See Kingston {bom.), 20 C. P. 281); (Urn- 
gurry (bmn.i, 12 C. I,. J. 117: Addington 
(bom.1. 2!) V. C. It. 121; Kingston (bom.). 
30 V. C. It. 121).

(m) Withdrawal of Charge or Petition.

Recommendation of Court -Substitu
tion of Petitioner.]—The court recommended

the petitioner to withdraw his petition in this 
case: and on an application for that purpose, 
another elector having applied to be sub
stituted as a petitioner: -Held. that, as the 
court of appeal had been placed in possession 
of all the charges against the respondent, and 
of the evidence In support of them, and had 
recommended the withdrawal of the petition, 
and no sufficient additional grounds had been 
shewn for such substitution of petitioner, 
the order for the withdrawal of the petition 
should be granted. l‘ecl iProv.), II. E. C. 
48T».

Solicitor Change of- bight to Object to
Security—Time to Apply to Substitute Peti. 

«oner.]- -The only person who can complain 
of an order changing solicitors in an election 
matter is the former solicitor, and his right 
i a limited right: and the court will not 
consider it unless as a part of a scheme to 
get rid of the petition. An ordinary voter 
has no status to attack the order. Even if 
the applicant here had the right to move 
against an order allowing the petition to he 
withdrawn :—Held, on the evidence adduced, 
that there was no irregularity in the applica
tion to withdraw. Semble, even if there was 
reason to suspect collusion, the petitioner 
had the right to withdraw, but the Judge 
might order that the deposit should remain 
as security for the costs of a substituted peti
tioner. The proper time to make an applica
tion to substitute a petitioner is at the time 
tlie motion is made to withdraw the petition, 
and the Judge's power is limited in that re
spect. If no application is then made, and 
the order for withdrawal is granted, the peti
tion is out of court and cannot he revived. 
Even if there was power to make such an 
order at a later period, it should he applied 
for within a reasonable time and full explana
tion of the delay given, neither of which con
ditions being complied with and a delay of 
more than two months occurring:—Held, that 
the application here was too late. South 
Leeds (Z)om.), E. C. 1.

Leave to Withdraw.]- There being only 
one question raised, and it being disposed of. 
leave to withdraw the petition and for pay
ment out of the deposit was granted, the court 
being satisfied that there hud boon compliance 
with all the prescribed formalities ns to pub
lication of notice of the application, and the 
bona tides of it. Centre Sitncoe {Ont.}, 21 C. 
L. J. 118.

Leave was given to withdraw the petition, 
tlm court being satisfied that there was no 
collusion, and that, holding a clear opinion in 
the respondent's favour on the question raised, 
a special case ought not to lie staled for t In- 
opinion of the full court. South .\orfolk 
lProv.), ill V. li. J. ti8.

Willingness of Petitioner to With
draw I in i a of Court Corrupt Practice».] 

Semble, if evidence shewed that corrupt 
practices had been committed by n respondent, 
it would be tin* duty of the court so i" adju
dicate, whether the petitioner was willing to 
withdraw the charge or not. South Iteiijrew 
I bom.). 11. E. C. 5ÜG.

See South Essex (bom.), 2 E. ('. 0; South 
Ontario (Prov.), IS C. L. T. Occ. N. 221; 
Kingston (bom.), 20 C. 1*. 280.
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(n) Other Cases.
Adjournment of Trial. | — After the 

trial of an election petition has been com- 
. a, i d iIn- trial Judge may adjourn the case 

I,'-,,;u time to time, as to him seems eonveti- 
iii. Juliette l Hum.), 16 8. C. It. 458.
New Trial. |—See Peel (Prov.), II. E. C. 

485.
Place of Trial — Order of Court — Ad- 

j:tirninent.\- When a rule of court has been 
is,uni under the Controverted Elections Act, 
appointing a place for the trial not within the 
constituency the election for which la in 
tion. the Judge by whom the petition is being 
trii'd lias no power to adjourn, for the further 
hearing of the cause, from the place named 
in iIn- rule of court to a place within such 
constituency. South Grey (Prov.), H. E. C.

Postponement of Trial. | The trial of
an I'li'itimi petition should not lie postponed 
without the applicant shewing very cogent 
,i11• | almost unanswerable grounds. In this 
' .i i- tin- reason given was that the Lieutenant- 
(oivi rnor of Ontario was a necessary and ma
il nil witness, and that lie could not properly 
l.-av- Toronto during the sittings of the house 
hi assembly: Held, not a suilicient reason. 
Ili ld. ilint the application to nostpone a trial 
allowed by 3S Viet. c. 10, s. 2, is confined to 

, par.' o'" the enactment relating to the 
i.rmi-i-ding of the trial de die in diem after it 

i "iiiinenced. Glengarry (Horn.), 12 C. L. 
J. 117.

:;s Viet. c. 10, s. 2 (D.), enacts. “ The 
ri.iI of every election petition shall he com- 

' ni ni within six months from the time when 
- Il petition has been presented, and shall Is-
..... deil with de die in diem, until the trial

!. unless on application supported by 
uli'l.ivil it be shewn that the requirements of 
i ' '- render it necessary that a postpone- 
: i ■ i the case should take place." The

i ."ii li'-re was tiled on the 12th December, 
1^74. Hilary and Easter terms, and the ses-

......f parliament, took up three months and
i 'i days, so that under the Ai t the six 

v mild not expire until the 21st Sep- 
r. Is75. The trial having been fixed 

i I ;l.i huh August, tin- respondent's attorney 
iiiil. without prejudice, to adjournment, 

.-i'i mi the .'loth July an order was made 
" iug the trial until a Judge should 
le to attend. On the 22nd December, 

ls75. the trial was fixed for the 1 Sth Jnnu- 
i' l"'7|i. and afterwards by consent post - 

■1 - i till the 2nd February:—Held, that the 
iii**-,| not be commenced within six months 

-i'i' r to authorize a postponement, but that 
' -immeiicement may In* postponed beyond 

'• time, (llengarry (Dom.), 12 C. L. J. 
117. not followed, l'ut, under the facts more 

-taied in the report, it was hold that tin* 
iv was not warranted: and nil fur- 

"■ codings stayed. Addington ( I him. I,
i . <*. It. 131.

Prinriples of Law -English Decisions.] 
I'I " efi'i-ci of s. :tO of 34 Viet. c. 3 (O. i is 

ie- Judge is to act on the principles upon 
li - lection committees in England have 
l where he has no light from the rules 

; Iii- own professional ex|nrieuco sup- 
' 'ii with: and lu* is in addition to be 

; by the decisions of the rota Judges in 
! ml trying elections under Acts similar

I to our own. in the same way as the courts 
feel bound by their judicial decisions in other 
l-'galjnatters. West Toronto (Prov.), 11. E.

Respondent's Answer.] — Where a re- 
j spondent had filed certain preliminary objec

tions to the |M*tition, which were overruled, he 
| was not allowed to insert similar objections in 
I his answer, and the clause containing them 

was struck out. The respondent cannot, in 
his answer, set up that the petitioner was, 
by himself and his agent, guilty of corrupt 
practices, whereby he became disqualified to 
be a candidate. The court or a Judge has 

j power on a summary application to strike out 
any allegations in an answer which are not 

I an answer in law, and might be embarrassing 
at the trial to tin* petitioner. North Oxford 
i Dom.), 0 P.B. 800.

Sittings of Divisional Court. | —
Semble, that It. S. C. e. ft, s. 33, s.-s. 2, does 
not prevent a Judge proceeding with the trial 
of an election petition pending the sitting 
of the divisional court of which lie is a mem
ber. West Middlesex (Doni.), 1 E. C. 465.

Two Petitions — Sega rate Trials — 
llraekcting — Prothonotary. ] — Two election 

j petitions were filed against the appellant, one 
by A. filed on tin* 4th April. 18!)2. and 
the other by A. V., the respondent, filed on 
the 6th April. 181)2. The trial of the A. X'. 
petition was. by an order of a Judge in cham
bers, dated the 22nd September, 18D2, fixed 
for tin* 20th October, 18f»2. On the 24th 
October the appellant petitioned the Judge in 
chambers to join the two petitions and have 
another date fixed for the trial of both peti
tions. This motion was referred to the trial 
Judges, who, on the 26th October, before 
proceeding with tlu* trial, dismissed the motion 
to have both petitions joined, and proceeded 
to try the A. V. petition. Thereupon the ap
pellant objected to the petition being tried 
then, as no notice had been given that the 
A. C. petition had been fixed for trial, and. 
subject to such objection, filed an admission 
that sufficient bribery by the appellant's agent 
without his knowledge had been committed 
to avoid the election. The trial Judges then 
delivered judgment setting aside the election. 
On an appeal to the supreme court :—Held, 
1st. that under s. 30 of c. '.). It. S. ('., the 
trial Judge had a perfect right to try the 
A. X". petition separately: 2nd. that the rul
ing of the f'ourt below on the objection relied 
on in the present appeal, viz., that the trial 
Judges could not proceed with the petition 
in this case, because Hie two petitions filed 
had not been bracketed by the prothonotary, 
as directed by s. oU of c. 0, It. 8. (J., was not 
an appealable judgment or decision : It. S. ('. 
c. 0, 8. 50. Vaudreuü (Dom.), 22 8. C. It. 1,

(a) Assessment Poll and Voters' List.

Finality of List— Issessmcnt Poll.]—The 
court will not go behind the voters’ li-t to
inquire whether a voter’s name was entered 
upon the assessment roll in a formal manner 
or not. North Simcoe (Dom.), II. E. C. 
617.

--------  Attack on Names—Onus—Qualifi
cation—Mistake as to—Court of Revision
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I u/uc.]—Special report, nnd observations on 
making the revised lists of voters final, ex
cept as to matters subsequent to the revi
sion. See Stm mont ( J'rov. 1. 11. K. C. 21.

The name of the voter being on the poll- 
book is prima facie evidence of his right to 
vote. The party attacking the vote may either 
call the voter, or offer any other evidence he 
has on the subject, lb.

A voter being duly qualified in other re- 
spis'ts. and having his name on the roll and 
list, but by mistake entered as tenant instead 
of owner or occupant, or vice versa:- Held, 
not disfranchised merely because his name 
was entered under one head instead of un-

Thc only question as to the qualification of 
a voter settled by the court of revision under 
the Assessment Act, is the one of value. 
Btewart'a vote, ib.

I Icing rated as tenant instead of owner :— 
Held, not to affect the vote. Blair's vote. ib.

Where the voter had only received a deed 
of the property on which he voted on the 
16th August, 1870, but previous to that date 
had been assessed for and paid taxes on the 
place, but had not owned it:—Held, that not 
possessing the qualification at the time lie was 
assessed, or at the final revision of the roll, 
he was not entitled to vote. Va hey'a vote, ib.

Where the voter had been originally, before 
iNtiô or 1st ill. put upon tin* assessment roll 
merely to give him a vote, but by a subse
quent arrangement with his father, made in 
18115 or I Slid, he was to support his father, 
and apply the rest of the proceeds to his own 
support : Held, that if he had been put on 
originally merely for the purpose of giving 
a xole. and that was the vote questioned, it 
would have been bad. but being continued sev
eral years after he really became the occupant 
for his own benefit, he was entitled to vote, 
though originally the assessment began in bis 
name merely to qualify him. dorr’s rote, ib.

The voter and his son leased certain prop
erty; the lease was drawn in the son's name 
alone, and when the crops were reaped the 
son asserted that they belonged ,o him solely. 
The voter owned other property, but was 
assessed for this only, and voted on it:—Held, 
that the vote was bad. JI ill’s rote. ib.

---------  Effect of J/l Viet. c. 21.]—Particu
lars for a scrutiny of votes were delivered by 
the respondent objecting to certain voters, 
as in aliens : ( 21 minors; (.'ll not owners, 
tenants, or occupants of the property assessed 
to them : and 14 i farmers' sons not residing 
witn their fathers upon the farm, as re
quired by law. On a motion to strike out 
such particulars: — Held, that under the 
Voters' Lists Finality Act. 41 Viet. e. 21, 
s. .'I (O.i. the legality of the votes so ob
jected to could not be inquired into, and that 
the particulars should be struck out. Held, 
further, that the effect of the Act was to 
render the voters' lists final and conclusive of 
the right of all persons named therein to vote, 
except where there had been a subsequent 
change of position or status, by the voter hav
ing i at fled with the interest which he had (or 
hv the assessment roll appeared to have I in 
the property, and becoming also a non-resi
dent of the electoral division. South Went
worth (Prov.). II. E. 561.

\niiie on ltoll—1 nconclutivcncsH— 
Mistakes in t'oyying—Be suit.]—The assess
ment roll is conclusive as to the amount of 
the assessment ; but the mere fact of the name 
of a person being on the roll is not conclusive 
as to his right to vote. The returning officer 
is bound to record the vote if the person takes 
the oath, but 'hat is not conclusive. Mistakes 
in copying the voters’ lists should not de
prive legally qualified voters of their votes any 
more than the names of unqualified voters he
in v on iin- ii<t would give them a right to 
vote. Hut the mere fact that the lists were not 
correct alphabetical lists, or had not tIn
correct number of the lot. or were not prop
erly certified, or the omitting to do some act 
as to which the statute is directory, is no 
ground for setting aside an election, unless 
some injustice resulted from the omission, or 
unless tin- result of the election was affected 
by the mistake. North I ietoria {Itom. I, II. 
H. V. 581.

Mistake as to Polling Subdivision.]
- Where a voter properly assessed, who was 
accidentally omitted from the voters' list for 
polling subdivision No. 1, where his property 
lay, and entered on the voters’ list for polling 
subdivision No. 2. voted in No. 1, though not 
on the list, his vote was held good. Little's 
rote, Broekrille (Prov.), 11. E. C. 12'.).

Mistake as to Property. | A.'s name 
appeared on the assessment roll and voters’ 
list as owner, but no property appeared 
opposite his name ; just below A.'s name, the 
name of I!, was entered as tenant, with cer
tain property following it, but II.'s name was 
not bracketed with A.'s. Evidence was ad
mitted to shew that A. owned the property 
next below his name, for which I?., his tenant, 
was assessed as tenant, and A.’s vote was 
held good. Baker's vote, ib.

If a man be duly assessed for a named prop
erty mi the roll, even though then- was a 
clerical error in describing such property in 
the voters’ list, or erroneously setting down 
another property on the voters’ list, if no 
question or difficulty arose at the poll as to 
the taking the oath, the vote will not be 
struck off on a scrutiny. 8. 0., 7 C. L. J. 
221.

--------- Evidence of Value -- Qualification
Different from List.]—The mistake of the 
number of the lot in the assessment roll does 
not come under the same rule as the mistake 
of a name, as the latter is provided for in 
the statute and the voter's oath. Blute's
vote. South Urenville (Prov.), II. E. C. 163.

Parol evidence is inadmissible on a scrutiny 
to alter the value assessed against property in 
the assessment roll. Stewart's vote, ib.

Where a voter was assessed for property 
which lie sold on the 27th February, 1871. be
fore the revision of the assessment roll, and 
was not assessed for other property of which 
lie was in possession as owner or tenant, he 
was In-Id not entitled to vote. Plaec's vote, ib.

A person assessed for land he does not own, 
though receiving rent for it from a tenant, is 
not qualified to vote, (.'lark's vote, Lincoln 
(Prov.), 11. E. V. 500.

A voter was assessed in two wards of a 
town : he parted with his property qualifica
tion in one of the wards, but voted in such
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wartl : Held, that the vote might be sup- 

dii iIn- ciualitieatiou in the otlier ward, 
xvhicli. if the voter hud voted on it, would 
luw made it necessary for him to vote in 
uni,; 1 i• *i" polling division. Hibson's vote, ib.

Mistake as to Qualification Voting in 
It, / I’apacity.] — The respondent was 
, i.ci by four votes. At the election the 

i - .if‘twelve persons who were entered on 
a—•—menf roll as “ freeholders," appear- 

,..i on the voters’ lists, owing to a printer's 
:.,,M;dv. ns " farmers* sons. Their votes 
., i'i* . hallenged ut the poll, and they were re- 

,(uM---1 h> the petitioner's scrutineers to take 
i.iniivr>‘ .-uns' oath, which they refused. 

|ui'iitly they offered again to vote and 
i , i.ikv tin- owner's oath, and the deputy re- 
luvi mg officer, who was also clerk of the 
municipality, knowing them, gave them ballot
....... mid allowed them to vote:—Held, (It

having been rightly entered on the assess- 
, i.i roll, the mistake as to their qualification 

,-u ihe voters' list did not disfranchise them. 
i_‘ That their refusal to take the farmers' 

i,,uh was not a refusal to take the oath 
:■>'O ,uni by law. A refusal to swear is where 
,i Mii-'V refuses to lake the oath appropriate 
•o In- proper description. (Ol That having 
,i right to vote, although they voted in u 
v. roil a capacity, their votes could not be 
struck off. Semble, that the provisions of 

law us to how voters are to be entered on 
ere' list in respect to their property, 

ami as to tin- manner in which they are w> 
are directory. Prescott (Dorn.), 11. E.

Omission of Names — Tendered l o/cs.] 
i e names of certain persona who were 

. liitu-d to vote at the election appeared on 
ii"' last revised assessment roll of the muni- 

M. Imi were omitted from the voters' 
, iribshed to the deputy returning officer, 
urn! u-vd at the election. They tendered their 
via, - ai the poll, hut their votes were not 
i ' — : and a majority of them stated to the
i:: returning officer that they desired to
......... . the petitioner. The petitioner lmd
a ii.i.ue iiy without these votes :—Held, no 
gi'i imI lor setting aside the election. Xorth 
\i" „iu (2) (bom.), II. E. C. U71.

Wher-' all the requisite preliminaries in the 
i i• i-iiiat ion of voters’ lists under the Act had 
been duly observed, but in one of the printed 
copies delivered to the county court Judge, 
and vevtilied to by him, two pages contain- 

"•ters* names were accidentally omitted.
i ibis defective copy was sent by the Judge 

to il,-- eh-rk of the peace, who from such copy 
; i . "d to the returning officer similarly de- 

lists, which were used at the election:
Hold, that the voters whose names were 

su omitted were not disfranchised. Held, 
that those voters so omitted were en- 

i, "I i- vote by "tendered ballot,” and their 
Vo!,-, should be counted on a scrutiny. 
s' i b!-. that the effect of ss. 72 and 103 of 

Ontario Election Act. 1887, :s that where 
a per-on who has a right to vote is omitted 

' he list lie may vote by tendered ballot. 
‘ Durham (Prov.). 1 E. C. 480.

Previous Year’s Assessment Qualifi- 
' ' l rising Subsequent to Final Hevision 
"I h'-// -Freeholders—Tenants.]—Where the 

'■ -aient for a city, on which the rate for 
tL" ar 1808 was levied and the voters’ list

based, was made in the previous year, the 
roll having been finally revised on the 2nd 
December, 1807, freeholders, who were such 
between that date and the last day lor the 
revision of the voters' list, were, under s. 80 
of the Municipal Act, It. 8. U. 1807 c. 220, 
and s. II (7) of the Ontario Voters’ Lists 
Act, It. S. U. 1807 c. 7, held entitled to be 
placed <m the list ; and freeholders also who 
lmd parted with the property tor which they 
were assessed, hut lmd acquired other suffi
cient property, were held entitled to remain 
on the list ; otherwise as regards tenants, un
der similar circumstances, the form of oath 
required to be made by them precluding them. 
lie I oters' Lists of St. Thomas, 2 E. C. li>4.

Proper List at Election Irregular List
Result.J Held, « l • that the proper list 

of voters to be used at an election is " the last 
list of voters made, certilied, and delivered to
ih" clerk of the peace at least one month
before the date of the writ to hold such elec
tion." (21 That an irregular voters’ list had 
been used in one of the townships in the 
electoral division; but that the result of the 
election hail not been affected thereby, and 
that the election was not avoided. Alonck 
(Pror. i, 11. E. V. 154.

Held, following the last case, that the list 
of voters to lie used at an election must be the 
list, made, certilied, and delivered to the clerk 
of the peace at least one month before the 
date of the writ to hold such election. Prince 
L diront (21 (Prov.), II. E. V. 1110.

The list of voters used at the election in the 
township of llillier was not filed until the 
28th November, 1871, and the writ of election 
was dated 0th December, 1871 :—Held, that 
the list of voters of 1871 should not have been 
used, and the seat was thereupon awarded to 
the other candidate, la- having obtained on a 
scrutiny a majority of the votes, lb.

--------  Triplicate.]—Any one of the three
voters’ lists regularly prepared, and certified 
to by the county court Judge under the 
Voters’ Lists Acts, is "the proper list to be 
used," and in case of irregularity in. loss or 
destruction of, or other accident to one, the 
other or others may be resorted to for the pur
pose of the election. Last Durham (Prov.). 1 
E. (’. 481).

Sufficiency of Description of Prop
erty. J—-The right of a voter, whose name 
has been entered on the voters’ list, to exer
cise the franchise, is not destroyed under 
02 Viet. c. 21, ss. 5-7 (O.), by the want of 
a sufficient or of any description of the real 
property on which his qualification depends. 
The provision requiring such description to be 
inserted is directory only, and does not make 
it essential to the right to vote; and this, not
withstanding the enactment in s.-s. 3 of s. 7, 
that the time therein mentioned should be 
directory only, the maxim expressio unius, 
&c„ not being applicable. 1‘or Moss. O.J.A.— 
The description must be accepted ns suffi
cient where it is the same as that given in the 
assessment roll, as it was in this case. Lin
coln (Prov.), 2 A. It. 324.

See South Perth (Prov.). 2 E. C. 00; Last 
Elgin (Prov.), ib. 100; McVittic v. O'Brien, 
27 O. It. 710.
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(b) Court of Revision and County Court 
Judge—Complaints unit Appeals.

Certificate of Judge—Tint' I'inality.] 
—The assessment roll of a municipality was 
finally revised and corrected by the court of 
revision on the .'list May, 1882. The clerk of 
the municipality prepared the voters' list 
therefrom, and on the Till September, 188*2, 
josted a copy thereof in his oflive, »s required 
>y It. S. o. 1877 c. It. s. 3. lie transmitted 

copies of the list to some, hut not to all the 
jtorsoiis entitled to receive them under ss. It 
and 1, and no complaints having been received 
by him up to the 30th October, he oil that day 
signed the certificate and report mentioned in 
s. 11 of the Act, and obtained the certificate 
of the deputy Judge of the county court on 
three copies of the list as being the revised 
list of voters for the municipality. The Judge 
of the county court found that the clerk’s cer
tificate was false, and made with intent to de
ceive the deputy Judge, and that the clerk had 
designedly withheld the lists: and he there
fore set aside the clerk's certificate and the 
certificate of the deputy Judge:—Held, that 
as soon as the list is posted up in the clerk's 
office the time for making complaints in re
spect of it begins to run ; that such time being 
by s. I» expressly limited to thirty days from 
the posting up of the list, and no complaint 
having been made within it. the deputy Judge 
was bound to certify : that the omission to 
transmit the copies, whether negligent or wil
ful, could not authorize an extension of time; 
and that the deputy Judge’s certificate was 
final, and could not be set aside. In rc 
Voters’ Lint of L'Oriyntil, In rc Johnson, i) 1*. 
H. 42T>.

Court of Revision - Refusal to Rear 
Complaints ippeal llandamus.] —By 
s. 1."., <.-s. 1. of the Manhood Suffrage Act, 
f*l Viet. c. 4 (O.i, it is provided that com
plaints of persons not having been entered on 
the roll as qualified to be voters who should 
have been so entered, may, by any person en
titled to be a voter or to he entered on the 
voters’ list, he made to the court of revision 
as in the case of assessments, or the com
plaints may be made to the county Judge un
der the Voters’ Lists Act. By s. (51 of tin* 
Assessment Act, It. S. (I. 1S77 c. 11)3, it is 
provided that tIn- court of revision of each 
municipality shall meet and try all complaints 
in regard to persons wrongfully omitted from 
the roll; and by s. (58, s.-s. 1, that an appeal 
to the county Judge shall lie. not only against 
a decision of the court of revision on an ap
peal to that court, hut also against the omis
sion, neglect, or refusal of said court to hear 
or decide an appeal. The court of revision of 
a municipality refused to hear or adjudicate 
upon a complaint made by M. under s. 13 of 
the Manhood Suffrage Act, that the names of 
the certain persons had been wrongfully omit
ted from the assessment roll : Held, that it 
was the duty of the court of revision under s. 
(51 to try the complaint made by M. ; and that 
if no other complete, appropriate, and con
venient remedy had existed. M. would have 
lieen entitled to a mandamus to compel the 
court lo perform ils duty : but, ns the legisla
ture by s. (5S had given a specific remedy for 
this very breach of duty, by appeal to the 
county Judge, M. was not entitled to a man
damus. The right which M. was seeking to 
enforce was to have the names of certain per
sons placed on the assessment roll ; not, as

was contended, to have his complaint disposed 
of by the court of revision ; the complaint to 
the court of revision was a means of enforcing 
his right, not the right itself. In re Marter 
amt Court of Revision of Town of (Jraven- 
hurst, 18 O. It. ‘243.

Duty of Judge -Revision of Lists—Add
in y A aines — Anility—Income—Assessment.j

The duty of a Judge in revising the voters’ 
list under 37 Viet. c. 4 ((>.), only extends to 
correcting and varying it in respect of the 
qualification of those who are before him on 
the revision : and lie has no authority to de
cide who is entitled to vote. Lincoln (Pro».), 
2 A. It. 316.

Upon a revision of the voters’ list under 37 
Viet. c. 4 (O.I. the Judge, without making 
any order in accordance with s. 11 of that 
Act, added certain names which were not on 
the assessment roll, and made no mention in 
the list of the property or income upon which 
they were rated : Held, that the added list 
was a nullity, lb,

Under 37 Viet. e. 4 (O.), the Judge has no 
power to add to the voters' list in respect of 
income any person or persons who are not 
assessed for income in the last revised assess
ment roll. lb.

Notice of Complaint Expiry of Time 
[or -Omission to Aotify Voter—llandamus.]

Under Viet. c. 11. s. 3 (O.). as amended 
by 40 Viet. c. 10, s. 1, persons qualified to 
vote, whose names are omitted from the voters* 
list, must, in order to have the omission recti
fied. notify the clerk of the municipality with
in thirty days after the posting by him of the 
said list, of their intention to make applica
tion therefor. In this case the applicant's 
name, which was properly on the assessment 
roll for income, was, without any notice to 
him, erased by the court of revision, and was 
in consequence omitted by the clerk from the 
voters’ list. The applicant did not discover 
tin* omission until after the expiration of the 
thirty days, when he made application to the 
clerk to have his name inserted in the list, 
and on his refusal to do so lie applied for a 
mandamus to the county Judge and clerk to 
make the insertion :—Held, that the applica
tion must be refused. In re Browning and 
Judge of County Court of Wentworth. 43 U. 
C. U. 13.

--------  Loss of—Parol Evidence.]—A list
of appeals, containing names sought to be 
added (o the voters' lists, was prepared, and a 
voter’s notice of complaint in form (5 to the 
Ontario Voters’ Lists Act. II. S. O. 1807 c. 7. 
was signed by the complainant, attached to 
the list of names to he added, and handed to 
tin* clerk in his office within the thirty days 
required by the statute. When the list was 
produced by the clerk in court, the notice of 
complaint was miming: Held, that it was 
competent for the Judge to hear and receive 
parol evidence as to the form and effect of the 
notice in question and of its loss : and that, 
upon his being satisfied by such evidence that 
a sufficient notice of complaint was duly left 
with the clerk, the complaint might be dealt 
with. Re Voters' Lists of Marmora and 
Lake, 2 K. C. 1«2.

--------- Service on Clerk—Registered Let
ter.] — A notice of complaint, with list of 
names, was received by the clerk through the
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, |,v registered letter, in due time:- Held,
i IT Mi of the Voters' Lists Act, U. S. 

n" |s;*7 , . 7. had been complied with. Itc 
I I l.i«tx of Mudoc, 2 E. C. 1(55.

Sinning—Validity.1—Held, that the 
• required by It. S. O. 1877 c. 11. s. 11. of 

, , • plaint of any error or omission in the 
; list, must be signed by the voter giving 

• 1,. .anie. or his agent. The name in the be- 
: i< not a sufficient signature. Semble,

. i ilie question of the validity of the notice 
: I» raised lieforc the .ludge hearing the ap- 

r...,ii. after it has been received and entered 
in the list of appeals, the clerk who receives 
and enters it having no judicial duty to pcr- 

ii In jo Simp «on and County Judge of 
I.iimill:. Il V. It. 358.

Order of Judge -Hearing of Complaint* 
.hue diet inn — Time — Interference with 

/.7, 'ion Ofjicerx Prohibition.]—The voters' 
list< for the city of St. Thomas were posted up 
in if., office of the city clerk, on 23rd October, 
1<m; On the 19th November, three days be
fore the time for giving, by a voter, notice of 
any complaint against the list, had expired, 
ill" i krk made a report to the county Judge 
in the form No. 7 in the schedule to the 
Voters’ Lists Act, It. S. O. 1877 c. 0: and the 
said .1mlge thereupon, on said 111th November, 
made an order appointing the 30th November, 
Ism;, for the holding of a court to hear com
plaints of errors and omissions in the said 
voters’ list, and notice of the time and place 
thereof was duly published in a newspaper 
piildMiod in said city. Previous to the 19th 
November, notice of a number of complaints 

and omissions in the list was given 
t.> the clerk. On an application for a writ of 
pi lotion to prohibit the county Judge from 
li'ddimr the court, on the ground that he had 
no jurisdiction to make the order, inasmuch 
as the thirty days for filing appeals had not 
th-n expired :—Held, that the county court 
Judge had jurisdiction to make the order, and 
tin application was therefore refused with 

Per Cameron, O.J. The appeal or 
complnint made within the thirty days after 
the clerk has posted the voters’ list would be 
in time, and should be disposée! of, whether 

after the order for holding the court or 
tie: ; but qmere. whether the Judge could deal 
" ah Mich aiqieals at the 30tli November court. 
I’er Cameron, C.J.—Qurnre, whether the court 
It the right to Interfere with election officers, 

i i where express statutory power to do so 
i- . iw-n. Per Hose, J.—Vnder the Voters’ 
Li-' Ad. the Judge is not confined by the 
repurt of the clerk, but may and should hear 
all ; i "als. In re Revision of Voterx' Lixt of 
si. 'Hu,max, In re Roycx, 13 O. R. 3.

Status of Complainants. 1 -Under 37 
Viet. e. 4, s. 5 (O.), the county Judge has the 
rivai to examine and deride whether the per
son objecting to any votes in the ,'ist of voters 
i- 1 voter or person entitled to lie a voter, nl- 
tli. ivh such complainant may appear on the 
ro as duly qualified. The Judge having 
i i as facts, on the evidence before him. 

of the two complainants did not give 
"lice of his complaint required by s. (5. 

i' : i'.at the other was not entitled to be a 
Held, that his decision could not be 

! In re Carson* and Turns. Re 
' ' v Liai of Goderich, 3(1 U. C. R. 88.

Voters’ List—Signature of Clerk—Irre- . 
1—The list of voters required to be 

VuL. 111. P—159—10

posted to various jiersons under 37 Viet. c. 4 
tOj, was prepared and certified by the clerk 
of the municipality, ready for transmission 
on a certain day, but he died before that day 
came, and they were in fact transmitted by 
his successor without any alteration in the 
certificate. They were regular in every re
spect. with this exception : Held, that, as s. 
3 of 37 Viet. e. 4 was only directory, and as 
the object of the statute was fulfilled to all 
intents and purposes, the list was sufficient to 
give jurisdiction to the county Judge tu revise 
it. In re Revision of Voterx' Lixtx of Town
ship of Goderich, ti P. It. 213.

Sec ante 8, poxt 12 (g).

<«•) Disqualification.

Crown Lands Agent — Security. | - Ity 
order in council the defendant was appointed 
agent for the location and sale of lands under 
the Free Grants and Homesteads Act. It. S. 
O. 1877 c. 24. Ity letter from the Crown lands 
department, the defendant was instructed to 
enter upon his duties resjjecting the location 
of free grants, but not to sell lands or receive 
money until lie had given the usual security. 
By It. s. O. 1*77 c. l". s. i. nil “agents for 
the sale of Crown lands,” amongst other per
sons, are disqualified from voting at elections 
for the legislature, under a penalty. The de
fendant, before he had given the necessary se
curity. voted at an election for the legislature : 
- Held, that lie was au agent for tin* sale of 
Crown lands within the meaning of the sec
tion, and therefore liable to the penalty im
posed. Whether or not the defendant was 
such an agent is a question of law and not a 
question for the jury. Srigley v. Taylor. 0 
O. U. 108.

Forfeiture of Vote Statute—Construc
tion.] — The words “ illegal and prohibited 
acts in reference to elections,” used in 34 Viet, 
c. 3, s. 3 (O.», mean such acts done in connec
tion with, or to affect, or in reference to elec
tions; not all acts which are illegal and pro
hibited under the election law. The right to 
vote is not to be taken away or the vote for
feited by the act of the voter unless under a 
plain and express enactment, for it is a mat
ter in which others besides the voter are in
terested. Itrockville (Prov.), 32 U. C. It. 132.

Postmaster — Penalty.] — Held, that a 
postmaster of a city is not liable to a penalty 
for voting at an election for a member of the 
house of commons of the Dominion. Rut, 
semble, lie is not entitled to vote, and should 
he do ro his vote might !><• struck off on a 
scrutiny. Savage v. Deacon, Smythc v. Dea- 
«M, C. P 111

(d I Income (Jualifu ation and Manhood Suf
frage.

Requirements of Statute.) — A voter 
whose qualification is successfully attacked 
may shew a right to vote on income ; but in 
such case he must prove that lie has complied
with all tin* requirements of tii" Act which
are essential to qualify him to vote on income. 
Gray’x vote, Lincoln (Prov.), IL E. C. 500
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"Resided Continuously” -Meaning of.] 
—The provision of s. S of I lie Ontario Voters' 
Lists Act, R. S. U. 18H7 <•. 7. that persons to 
lie (|unlified to vote at an election for the legis
lative assembly, must have resided continuous
ly in the electoral district for the period speci
fied. does not mean a residence de die in diem, 
hut that there should he no break in the resi
lience : that they should not have acquired a 
new residence ; and where the absence is 
merely temporary, the qualification is not af
fected. Where, therefore, persons resident 
within an electoral district, and otherwise 
qualified, went to another Province merely to 
take part in harvesting work there, and with 
the intention of returning, which they did, 
their absence was held to he of a temporary 
character, and their qualification was not 
thereby affected. He Voter*' List* of Sey
mour, 2 E. C. till.

(e) Naturalized Subjects and Aliens.

Certificate of Naturalization. | Na
turalized subjects are not required to procure 
certificates of naturalization in order to en
title them to vote. West Elgin ( ( ". 9 L.
j. :;::u.

(hi tli of \ll eg in nee.]- An alien who 
came to Canada in 1851*, and had taken the 
oath of allegiance in IKtil. hut had taken f.o 
proceedings to obtain a certificate of natural
ization from the court of quarter sessions, was 
held not qualified to vote. Bacon's rote. 
Ji rod, rit le i Prov.i, II. K. C. 129.

An alien whose father had taken the oath 
of allegiance on obtaining the patent for his 
land under 1* < ieo. IV. e. 21 : Held, not quali
fied to vote. Ilea ley's volt, ib.

Oath of Allegiance Administration of.] 
—Certain aliens had taken the oaths of alle
giance, Am.. before a justice of the peace of a 
town, which oaths were administered to them 
in a township, but within the same county: 
Held, that under the Alien Act, M4 Viet. c. 22, 
s. 2 ( l>. i. the justice of the peace, in admin
istering the oaths, was acting ministerially 
and not judicially : and that the oaths were 
properly administered. Johnson's rote, Lin
coln (Prov.I, II. E. C. 500.

Place of Birth Evidence.] - - The evi
dence that the parents of a voter had stated 
to such voter that he was born in the Tinted 
States, but that his father was born in Can
ada, received, and the vote held good. 
W right's rote, Brockvillc (Prov.), II. E. C. 
129.

------ Evidente -Oath at Polls—Natural
ization- /'resumption.]- Where evidence was 
given of parol admissions made by certain 
voters, some years before the election, that 
they had been born in a foreign country, and 
also evidence that since the parol admission 
the voters had voted at parliamentary elec
tions, and had taken the voter’s oath as to 1 ic
ing British subjects by birth or naturaliza
tion : Held. (1) that the oath at the polls 
could not be treated as testimony, not having 
been given in any judicial proceeding. (21 
That by swearing at the polls he was a British 
subject by birth or naturalization, the voter 
only slated the legal result of certain facts.

(.'Ii That there was therefore no presumption 
of naturalization sufficiently strong to rebut 
the presumption of the continuance of the 
original status of alienage. Shcnck's vote, 
Lincoln \Pror.), II. E. C. 500.

Where a voter, in support of his own vote, 
swore that lie was born in the United States 
but that his parents were British subjects - 
Held, that the whole statement of the voter 
must be taken, and that it amounted to this: 
" 1 was born in the United States of British 
parents." Mull cumin's vote, ib.

--------  Parentage — Itcsidence.] — Where
the voter was born in the United States, Ins 
parents being British-born subjects, his father 
and grandfather being l'. E. Loyalists, and 
the voter residing nearly all his life in Can
ada : Held, entitled to vote. Place's vote, 
Stormont (Prov.), II. E. C. 21.

See Hamilton (Prov.), 1 E. C. 499; South 
l‘i rth i Prov. i. 2 E. ( ". •><*: South Ontario 
l Prov.), 18 C. L. T. Oce. N. 821.

(f) Property Qualification.
(See ante (a) ).

How Regulated. | Held, that by the 
Hominien Election Act of 18711, the qualifica
tion of voters to the house of commons was 
regulated by the Ontario Act. North Victoria
(Oom.i. 1Î. E. C. 584.

Husliand and Wife.| -Where the owner 
died intestate, and the husband of one of his 
daughters leased the property and received 
the rents, such husband was held not entitled 
to vote. Leslie's vote, Brockvillc (Prov. I. II. 
E. <’. 129.

Where a husband had possession of a lot 
for which he was assessed as occupant and 
his wile as owner, but which belonged to the 
wife’s daughter by a former husband, his 
vote was held good. Wli nicy’s vote, ib.

Parent and Son.] —Where a father was 
by an oral agreement ‘‘to have his living off 
the place.” the son being owner and in occu
pation with the father, the father was held 
not entitled to vote. Wiltsc’s vote, ib.

Where it was proved that an agreement 
existed (oral or otherwisel that the son 
should have a share in the crops ns his own, 
and such agreement was bona fide acted on. 
the son being duly assessed, his vote was held 
good : the ordinary test being : had the voter 
an actual existing interest in the crops grow
ing and grown? Caldwell, Moore, and Smith's

Where it was proved that for some time 
past the owner had given up the whole man
agement to his son. retaining his right to he 
supported from the product of the place, the 
son dealing with the crops as his own. and 
disposing of them to his own use. the son’s 
vote was held good. Ib.

But where such crops could not be seized 
for the son’s debt, the son was held not en
titled to vote. Francis’t vote, ib.

Where the agreement did not shew what 
shore in the crops the son was to have with



5041 PARLIAMENT. 5042

his father, and it appeared to be in the fu- 
th.T s discret ion to determine the share, such 
son was held not entitled to vote. Johnson a
iotv, ih.

'Hie widow of an intestate owner continuing 
iu live on the property with her children, who 

\n ihe estate and work and manage it, 
xhmilil n..t, till her dower is assigned, be as- 
xcsscd jointly with the joint tenants, nor 
-!... d any interest of hers lie deducted from 

oh u eased value. Where, therefore, 
iutir joint tenants and such dowress occupied 
|.|. ; Viy assessed for $UUU, the joint tenants 
u.'iv la III entitled to the qualilicatiou of 

CHlroy’e Vote, ih.
Where the father had made a will in his

son's fat.... .. and told the son if he would
work ihe place and support the family he 
would give it to him, and the entire manage- 
111• -111 remained in the son's hands from that 
lime, ihe property being assessed in both 
h.unis, the profits to be applied to pay the 
i* ht due on the place :—Held, that, as the un- 

i landing was that the son worked the 
a.e for the support of the family, and lie- 
iiul that for the benefit of the «■state, which 

x]iecteij to possess uoiler his father's will, 
he did not hold immediately to his own use 
and benefit, and was not entitled to vote. 
h '. / x n,tr, Stormont (Prov.), 11. E. <J. 

21.
Where the objection taken was that the 

niter was not at the time of the final re- 
vision of tlie assessment roll the bonfl fide 
owner, occupant, or tenant of the property 

■ respii-t of which he voted: and the evidence 
.-I I'ued a joint occupancy on the part of the 

n r and his father on land rated at #240: 
!'• ! I, thin the notice given did not point 

to the objection that if the parties were joint 
' mill-, they were insufficiently rated, anil 

il;e objection to the vote was not properly 
. the x ote was held good. The court in- 

i 'I that if tin* objection had been prop
en, or if tin- counsel for pelItloner

• • interest it was to sustain the vote!
i -I.ited that he was not prejudiced by the 

t the objection, the vote would have 
■n held had. Hakir'e vote, ih.

Where n certain occupancy was proved on 
! ■ mil of the son distinct from that of the 

. Inn no agreement to entitle the son 
î • i -Imre of the profits, and the son merely 

I I with the rest of the family for their 
■U benefit :—Held, that, although the 

> • x\ as not merely assessed for the real hut 
personal property on the place (his tit 1«»

■ latter being on the same footing as the 
m. lie was not entitled to vote. liancg's

W! re the voter and his son leased certain 
l-i"!.• i-ty. and the lease was drawn in the 
- '- name alone, and when the crops were 
reaped the son claimed them ns belonging to 

solely, the voter owning other property,
| ■ lieitm assessed for this only and voting on 

H' ld. that he was not entitled to vote.
It ■ voir, ih.

Where father and son live together on the
* farm. and the father is in fact the 

pal to whom money is paid, and who
'liMrihutes it ns he thinks proper, ami the 
*" has no agreement binding on the father 

P«‘l him to give the son a share of the

proceeds of the farm, or to cultivate a share 
of tlie land, hut merely receives what the 
father's sense of justice dictates: -Held, tlie 
son has no vote, h'umon's vote, ih.

In a milling business where the agreement 
Ifetween the father and son was, that if the 
son would take charge of the mill and man
age the business, he should have a share of 
the profits, and tlie son, in fact, solely mun- 
aged the business, kvi'ping possession of the 
mill, and applying a portion of tlie proceeds 
to liis own use : field, that the sun Imd such 
an interest in the business, and while the 
business lasted such an interest in the land, 
us entitled him to vote. Itultoek's voir, il,.

Where the voter was the equitable owner, 
the deed being taken in the father's name, 
hut the son furnishing the money, the father 
in occupation with the assent of his son, and 
the prixvi'ds not divided: Held, that being 
tin? equitable owner, notwithstanding the deed 
to tin* father, In* had the right to vote. Jtlair's

Where the voter had been originally, be
fore 181 IT» or 18(M$, put upon the assessment 
roll merely to give him a vote, hut by a sub
sequent arrangement with his father, made 
in 18(»fi or 1st id, lie was to support the fa
ther, and apply the rest of the proceeds to 
his own support : Held, that if lie had been 
put on originally merely for the purpose of 
giving a vote, and that was the vote ques
tioned, it would have been bad : hut being 
continued several years after lie really be
came the occupant for lib* own benefit, lie 
was entitled to vote, though originally the a<- 
siwsnient begun in his name merely to qualify 
him. (lore's vote, ih.

Where an oral agreement was made l»o- 
tween the voter and liis father in .Innunry. 
1*70, nnd on this agreement the voter from 
that time had exercised control, nnd taken 
the proceeds to his own use. although the 
diNsl was not executed until September fid- 
lowing: Held, lie was entitled to vote. fi„l- 
lingcr's vote, ih.

Where n father had made n will devising s 
lot to his son, who was assessed for it, and the 
son took the crops except what was used by 
the father, who resided on the lot with bis 
wife, the son residing and working on another 
farm: Held, that, the son had not such a 
beneficial interest in tlie lot as would entitle 
him to vote. Mullin'* voir, South Grenville 
( Prov. l, H. E. C. l«t.

Where the owner of a lot told his son that 
he might have the lot. ami advised him to 
get a deed drawn, and the lot had been ns- 
sessed to the son for three or four years, and 
was rented to a tenant by the father with 
the consent of the son. who paid to the father 
his wages, but the father collected the rent: 
-Held, that, ns there was nothing hut a vol

untary gift from the father to the son. with
out possession, the soil's vote was had.
I.uiidp's vote, ih.

Where the owner of mortgaged property 
died intestate, leaving a widow and sons and 
daughters, and tlie property was sold under 
the mortgage, and the deed made to the widow, 
but three of the sons furnished some of the 
purchase money nnd nil remained in posses
sion, and the eldest son was assessed ns oc
cupant:—Held, that, ns the eldest son did not
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shew that the property was purchased fur 
linn, and 11»- presumption from tin- evidence 
living that it was bought for the mother, such 
eldest son had no right to vote. Morrou'*

Partners and Joint Owners. | -When; 
a sun was assessed at .$7nu for a farm in 
which he and his father were partners, in the 
proportion of three-fourths of the profits to
tin- father and one fourth to the son, and the 
objection to the voter was non-ownership : 
—Held, that the partnership was established 
by the evidence, and in view of the objection 
taken, the vote was sustained. Small'* vole, 
tb.

Where two partners in business occupied 
premises, the freehold of which was vested in 
one of them, and the assessment of the 
premises was sufficient to give a qualification 
to each, both partners were held qualified to 
vote. I'itzgeruld'a rote, ib.

Where one of two joint owners was assessed 
for property at $21Hi : Held, that neither of 
such joint owners was entitled to vote. St> te
ar t'a vote, ib.

Tenants.]—Where the voter was the ten
ant of certain property belonging to his father- 
in-law. and before the expiration of his ten
ancy the father-in-law. with the consent of 
the voter (the latter lieing a witness to the 
lease t. leased the property to another, the 
voter's lease not expiring until November, and 
the new lease being made on the -Nth March, 
INTO: Held, that after the surrender by the 
lease, to which lie was a subscribing witness, 
lie ceased to be a tenant on the -Sth March. 
INTO, and that to entitle him to vote he must 
have the qualification at the time of the final 
revision <*f the assessment roll, though not 
necessarily at. the time he voted, so long as 
he was still a resident of the electoral di
vision. liujicrt's vote, Stormont (ProvII. 
K. C. 21.

A tenant from year to year cannot create 
a sub-tenancy nor create a right to vote by 
giving another a share in the crops raised on 
the leased pro|ierty. Dunham'* vote. If rock - 
title (/•r„r.). Il K. C. 1-11.

Toll Collector. | -Where a man occupied 
a house as toll collector, and not in any other 
right, he was not qualified to vote. McArthur'»

Trustees. | A trustee under a will, having 
no present beneficial interest in the real pro- 
jieriy assessed to him. was held nut entitled 
to vote. ./one*'» vote, South Grenvillet/w.». ii. k. c. ita.

Where A., who resided out of the riding, 
had made a contract in writing to sell to 15. 
the property assessed to him as owner, but 
had not at the time of the election executed 
the deed. It. having been in possession of the 
property for several years under agreements 
with A. : —Held, that A. was a mere trustee for 
the purchaser, and had therefore no right to 
vote. Holden’» volt . ib.

Vemdor l.icenxec. 1 Where a vendor be
fore the revision of the assessment roll had 
conveyed and given possession of the property 
to a purchaser, and such purchaser had after
wards given him a license to occupy a small

portion of the property, such vendor was held 
not entitled to vote. A obi in'* vote, South 
Grenville ( /‘rot. I. II. E. ('. 103.

Voters in Unorganized Townships, i
Held, that a person, the owner of real 
estate of the value of ni or upwards, any
where within the electoral district, has the 
right to vote at any polling place in the un
organized townships in the electoral district 
where lie may hap|ien to he on polling day. 
(2 • That where the real estate on which such 
person relies as his qualification to vote is 
situate in one of the unorganized townships 
his right is to vote in any of the unorganized 
townships without being restricted to the 
township where his property may lie situate. 
I .‘51 That to entitle a person to vote in the 
unorganized townships on the qualification of 
householder, he must he a householder—i. o., 
have his qualification as such within the 
limits of the unorganized township. _!/u*- 
koka and Parry Sound iPror.t, 1 E. C. 1U7.

(g) Revixing Officer».

Mandamus l ’oters' List—Sot ice of Ob
jection*—Service— Proof—Time. | —A revis
ing officer under the Electoral Franchise Act, 
4s A lit Viet. e. 40 l I . having declined to 
entertain the application of S. to have the 
name of I ». struck off the voters’ list, on the 
ground that the notice to I». provided for 
by s. 2(1 of the Act was not proved, and that 
the notice to the revising officer provided for 
by same section was not duly served on or 
given to him in time; on an application for 
a mandamus to the revising officer, although 
it appeared no copy of the notice to 1». was 
kept, and no notice to produce the original 
was served, it was shewn by two witnesses 
that a notice to 1».. filled up on a printed form 
with his name, address, and the objection to 
his vote, had been mailed to him by a prepaid 
registered letter on the 2<ith June, for the sit
tings of the revising officer of 12th July fol
lowing. and the certificate of registration was 
produced, although the witnesses had no dis
tinct individual knowledge of the particular 
notice to l»., and that such evidence had l>een 
given before the revising officer : -Held. that, 
in the absence of evidence to the contrary, 
such proof was sufficient. Re Simmon* mid 
Dolton. 12 O. it. 5(10.

The notice to the revising officer was left 
with his clerk at his office during the ab
sence from town of the revising officer, on 
Monday the 2Nth June, and on his return on 
the afternoon of that day he was told what 
had been done, and that if lie did not consider 
that sufficient the notice would be procured 
again and served on him personally, hut he 
said what was done was sufficient :—Held, 
that the last day for service for the sittings 
for the final revision to lie held the 12th July 
was Sunday tin* 27III June, hut that, under 
s. 2. s.-s. 2. of the Act, the time was extended, 
and S. had all the next day. and that the 
notice was well given on Monday. Ib.

Held, that the service of the notice on the 
clerk of the revising officer was, under ss, 
1!» and 2d. a sufficient "depositing with " the 
revising officer to satisfy the statute, and the 
conduct of the revising officer amounted v> 
an adoption of the action of the clerk, ami 
was equivalent to jiersonal service if such 

, were required by the statute. Ib.
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11. M. that the revising officer erred in point 
in assuming that the notice to him re

paired personal service, and that it was too 
... and in holding that notice to produce the 

i.. I *. should have been given, which 
were not findings of fact, and such mistakes 

r .-n 'I ' are not such decisions ns prevent the 
-r.lining of the writ of mandamus. If he 
li.nl p.mid as a matter of fact that notice was 
noi ^iven to 1».. there might have been some 

: ill. uity in interfering with his conclusion.
I i '.‘ni re Wellington Case, -11 V. C. It. 

1 referred to and distinguished, lb.
It was contended that the revising officer

- an appointee of the Dominion (iovern- 
• and that his sittings were sittings of

a .net of record, and that there was no jur
on in a provincial court to issue a 

v ,lamas to him:—Held, that the Dominion 
I' in.-ni had. by the Electoral Franchise
A , interfered with civil rights in this Pro- 
\.• ... ami having made no provision for n 

i i i > superintend the conduct of the of- 
and following Valin v. Langlois, 3 S. 

i K. 1. that until such a court is created 
i. provincial courts, by virtue of their in- 

i..Teni jurisdiction, have a right to superin- 
1 the -liscliarge of their duties by any in- 

r oilicer or tribunal, lb.

Willin' List—Xoticc of Objection 
i, i "ii ii (I- Ai>iieal.\- Held, by the Queen’s 

. . h division, that a notice under s. 19 of 
I'.leetoral Franchise Act. U. S. C. c. 5, 

amended by 51 Viet. c. 9. s. 4. to a per- 
-■■■ whose name was objected to, for the 

of having the name taken off the 
.i-i at the final revision, which simply 

“not qualified" as the ground of objec- 
w is .sufficient. The revising officer (who 

... ; not a Judge) having ruled that the no
th .• was valid, the person whose name was 
i.li.i.Tted to appealed from that ruling to the 

m v Judge, who held (lint the notice was 
1. and the revising officer thereupon re- 

• I i«> go on and hear the complaint :— 
lb M. that no appeal was given by s. 33 of 

\. t from the revising officer’s ruling: and 
:• i*• the proceedings before the county 

•I -re corn in non judice. A mandamus
anted. Held, by the court of appeal, 

’ i hi- Queen's bench division having order
ed a mandamus to issue directing a revising
- ! i to consider the objections to the quali-

ii of certain persons whose names np- 
!" i i -in the preliminary voters’ lists, and 

i-ing officer having obeyed the man- 
ibis court should not consider the 

mi <>f the right to grant the mandamus. 
A of application to have a name re-

from tin- voters’ lists, giving as the 
I of objection only the statement “not 
•d.” is sufficient ; |s-r Hagarty, C.J.O., 

ni Mni'li'iuiiin. .1.1.A. In re I illi ÿ
• H W/irt, 21 O. It. 424, 19 A. It. 101.

Prohibition—Jurisdiction of High Court 
tier. | There is no jurisdiction in the 
"iirt of justice to issue a writ of pro- 

1 ' m to a revising officer to compel him to 
from " performing any duty under the 

b • Franchise Act." The legislation in 
e in such matters does not trench upon 

1 the question one of “property and civil
r - in tlie Province." lie Simmons and
* ' I-' < b It. HOT», not followed. Re North
I' Hennin v. Lloyd. 21 O. It. 538.

13. 1 otiug.

(a) It allot Rayer».

Marking: by Voter* Irregularities »».)
The Flection Art in its enacting part re

quires ballots to he marked with a cross on 
any place within the division which contains 
the name of the candidate. Ballots marked 
with a straight, line within the division, or 
with a cross on the hack, were rejected. Ob
servations on the difference between the Fng- 
lisli and Ontario statutes in this respect. 
South Wenticorth t/W.i. H. K. C. 531.

Tlie following ballots were held invalid : 
( 1 i Ballots with a single stroke; (2> ballots 
with the candidate's name written thereon in 
addition to the cross : t.'l i ballots with marks 
in addition to the cross, by which the voter 
might he identified, although not put there by 
the voter in order that lie might be identified : 
(4) ballots marked with a number of lines ;
151 ballots with a cross for each candidate. 
North Victoria 121 11 loin, i, 11. H. C. <171.

Qutvre, whether ballots with a cross to the 
left "f the candidate’s name should In- reject
ed. as the deputy returning officer is not bound 
to reject such ballots under s. 55 of the Do
minion Flections Act, 1S74. lb.

The following irregularities in the mode of 
marking ballot papers, held to be fatal : (1)
making a single stroke instead of a cross; 
( 21 any mark which contains in itself a 
mentis of identifying the voter, such as his 
initials or some mark known as being one 
used by him ; (31 crosses made at left of 
name, or not to the right of the name ; ( 4 l 
two single strokes not crossing. Monck 
I Horn, i, 11. F. U. 725.

The following ballots were held invalid : 
( 1 • ballots with a cross in the right place 

on the hack of the ballot paper instead of on 
the printed side; (2) ballots marked with 
an x instead of a cross. Queen'» (Dom.), 7 
S. O. It. 217.

The following ballots were held valid: (1) 
ballots with a cross to the right just after 
the candidate’s name, hut in the same column, 
and not in the column on the right hand side 
of the name; (21 ballots with an ill-formed 

‘cross, or with small lines at the ends of the 
cross, or with a line across the center or one 
of the limbs of the cross, or with a curved 
line like the blades of an anchor. North l ic- 
toria (.21 t Dom.). IL K. C. 071.

The following irregularities held not to he 
fatal: (1) An irregular mark in the figure 
of a cross, so long as it does not lose the form 
of a cross. (2) A cross not in the proper 
compartment of the ballot paper, but still to 
the right of the candidate’s name, (8) A 
cross with a line before it. (4) A cross right
ly placed, with two additional crosses, one 
across the other candidate's name, and the 
other to the left. (5) A cross in the right 
place on the hack of the ballot paper, (fl) 
A double cross or two crosses. (7) Inadvert
ent marks in addition to the cross. (8l Cross 
made with pen and ink instead of a pencil. 
Monck (Dom.), H. F. 0. 725,

In ballot papers containing the names of 
four candidates the following ballots were 
held valid : (11 Ballots containing two
crosses, one on the line above the first name,ante 8, 12 (b).
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nml (iik- on the lino nliovo the wviiiwl mime, 
valid for tho two first-named camlidatos. ( 12 > 
It allots containing two crosses, one on the 
lino above the first name, and one on the line 
dividing the second and third compartments, 
valid for the first-named candidate. (It '
I’.a I lots containing properly made crosses in 
two of the compartments of the ballot paper 
with a slight lead |>eneil stroke in another 
compartment. t 11 1 till lots marked in tin-
proper compartments, thus X. Queen's 
i lh,in. i, 7 S. ('. It. 1! 17.

Certain ballot papers were objected to as 
having been imperfectly marked with a cross, 
or having more than one cross, or having an 
inverted V, or because the cross was not di
rect ly opposite the name of the candidate, 
there being onlj two names on the ballot
paper and a line drawn dividing the paiier in 
the middle: Held, that these ballots were 
valid. Whenever the mark evidences an at
tempt or intention to make a cross, though the 
cross may lie in some respects imperfect, the 
ballot, should he counted, unless from the 
peculiarity of the mark made it can be reas 
otinhly inferred that there was not an honest 
design simply to make a cross, hut that there 
was also an intention so to mark the paper 
that it could lie identified, in which case the 
ballot should he rejected. Hut if the mark 
made indicates no design of complying with 
the law, hut on the contrary a clear intent 
not to mark with a cross as the law directs, 
as, for instance, hy making a straight line 
or round (>. then such non-compliance with 
the law renders the ballot null. Itullnnll

(>n this appeal, certain ballot papers being 
objected to : - Held, that it will require a 
clear case to reverse the decision of the trial 
Judge who has found as a question of fact 
whether there was or was not evidence that 
the slight pencil marks or dots objected to
had I.... made designedly by the voter. Also.
that where tlie X is not unmistakably above 
or below the line separating the liâmes of the 
candidates, the ballot is bad. Ilnliliiiiiiiid(bum. i, in s. r. it. 1 e. r. 020.

If a ballot is so marked that no one look
ing at it can have any doubt for which can
didate the vote was intended, and if there has 
been a compliance with the provisions of the 
Act. according to any fair and reasonable 
construction of it. the vote should be allowed : 
- Held, that the dividing lines on the ballot 
betwi-en the names of the candidates, and not 
the lines between the numbers and the names, 
indicate the divisions within which the voter’s 
cross should be placed, ami the space contain
ing the number is part of the division of the 
ballot containing the candidate's name, and 
hat votes marked by a cross to the left of the 

lines lietween the numbers and the names 
wire good. Held, also, that a ballot, from 
whnh a portion of the blank part on the 
right hand side had been removed, leaving all 
the printed matter except a portion of the 
lines : i in rating the names, but which was 
properly marked by the voter, was good. 
Held, al.-o. that ballots marked for both can
didates. and a ballot marked on the back, al
though over a candidate’s name, were proper
ly rejected. Held, also, that certain ballots 
with other marks on them besides the cross 
were good or bad under the circumstances 
of each case, set out in the report. Held,

also, that a ballot, having the name of a can
didate marked on its face in pencil, in addi
tion to being properly marked for that candi
date, was good : that a ballot with two in
itial- on the back as well as those of the 
deputy returning ollicer. was good: that a 
ballot with the name of a voter on the back 
was bad : and that ballots with certain pe
culiar crosses marked thereon were good. 
II i si I. hi in ( No. 11 l Prov. i. 2 E. C. ÜS.

The fact that a number lias been placed on 
the back of each ballot paper in a voting 
subdivision, in pencil, by the deputy return
ing ollicer. will not invalidate them. The 
fact that the cross is marked in the division 
on the left-hand side of the ballot paper con
taining the candidate’s number, and not in 
the division containing his name, will not in
validate it. West Elgin No. 1 (I'rov.), 2 E. <’. 
.'»s, followed. Where the printer had printed 
the surname of a candidate too high up 
and in the division of the ballot paper 
occupied by the name of another candidate:

Held, that the ballots marked with a 
cross above the dividing line but oppo
site to the surname so placed could not he 
counted for such candidate, but were either 
marked for the other candidate, or were void 
for uncertainty. South Perth (/'roe.), 2 E. 
V. 47.

Where the surname of t candidate has 
been printed so high up in the ballot paper 
as to appear in the division containing the 
name of another candidate and to lead to 
uncertainty as to which of the two candidates’ 
divisions of the ballot paper it was in, it was 
held that the votes marked opposite to such 
surname were ambiguous and could not he 
counted for either candidate, and under the 
circumstances a new election was ordered. 
Smith Perth (Prov.), 2 K. C. ,r»2.

A ballot from which the official number was 
torn off, without any thing to shew how it 
happened, was held had. Mallots marked V 
or A were held good. Queen's (Horn.'. 7 S. 
('. II. 217. followed. Ballots marked for a 
candidate, but having tit the word "vote” 
written after his name ; (21 having the word 
" Jos.,’’ being an abbreviation of the candid
ate’s Christian name, written before his name; 
!.. - having the candidate's surname written 
on the back of the ballot : were held had. 
West Huron (Prov.), 2 E. C. ÜS.

Marking for Illiterate Voters
lrrei/ulurities.\- One It., a voter who could 
neither rend nor write, came into a polling 
booth, and. in the presence of the deputy re
turning officer, asked for one ('., who was 
not present, to give him instructions how to 
mark his ballot. The deputy returning officer 
gave a ballot paper to the voter, who then 
stated he wished to vote for the respondent. 
One XV.. an agent of the respondent, in the 
polling booth, took the pencil and marked the 
ballot as the voter wished, and the voter then 
handed it to the deputy returning officer. No 
declaration of inability to read or write was 
made by the voter : Held, that no one but 
the deputy returning officer was authorized 
to mark a voter’s ballot, or to interfere with 
or question a voter as to his vote : and the 
deputy returning officer, by permitting the 
agent of a candidate to become acquainted 
with the name of the candidate for whom the 
voter desired to vote, violated the duty im
posed on itim to conceal from all persons the



5049 PARLIAMENT. 5050

voting, ntid to maintain the secrecy 
rocei-dings. Ilallon (ProvII. K.

I deputy returning officer, in polling the 
,,f -.nue lift y illiterate voters, instead of 

I'l'i.m each illiterate voter a declnrn- 
ji;11 In was unable to read,” asked each 

» ns able to read or write, and, having 
. i-d .hi answer in the negative, requested 

in, m put Ids mark to the declaration of il- 
i. vaiy, explaining what lie conceived to bu 

thus, “ you hereby sign that you are 
,i Me to read or write sufficiently to mark 

ir l.allot paper.” lie then openly marked 
Hot paper as instructed by the voter, in 

■ pre-enco of both candidates, their agents,
^ I ill. poll clerk, all of whom bad taken the 
.- i.il declaration of secrecy. One witness 

a I-., -aid the constable was in the room 
lb-id. that substantially there was no violn- 

i:i of the principle of sis-ret voting laid 
down in II. S. it. ls7T c. I", and that the 

. w.-re not improperly taken, l’ei Osier.
.1 A There is nothing in the Act which 
n a lie- it necessary that the deputy returning 
-.'h -T should withdraw with the agents of the 

: -i.dates and the voter to another room, or 
a forbids the poll ch-rk or other persons 

1.1 u fully present in the polling booth from «*- 
i .lining there while the voter announces for 
whom lie wishes to vote. Per Sprugge, (
,l.i ' The illiterate voters were not misled,
‘ i the conduct of the deputy returning officer 
a .is p.-rverse. The manifest policy of the Act 

that the voting shall be in all cases as secret 
a- under the circumstances it can be. It was
.... necessary ibat more than the three per-
- i - nani'-d in the Act besides tlie voter him- 
—-1 f -liould lie present : the deputy returning 
--il and one representative of each candi- 

The presence of any others was not 
ordain e with the spirit and policy of 

i Ai l and should not have been permitted 
i ■ deputy returning officer. Per Hurt on, 

.1 A. P.eyoml the slight mistake made by the 
-i v returning officer in explaining the 

tlon, there appears notnlng in the 
-U-- pursiied which was not warranted by 

I.-- \-1 . tlu-re was no one present except the 
-i-d-un returning officer, the candidates and 
ii- ;c iv-ills, and the poll clerk, all of whom 

I ml l iken tin- oath of secrecy except tin- con-
* iM--. who was in another part of the room.
l‘i■ -".it t/Vor.i. 1 K. 88.

Murks Improperly Made or Omitted 
by Deputy Returning; Officers. | ■— On a

-nit before a county court Judge, J., 
'--'liant, who Imd a minority of votes 

- "pling to the return of the returning 
"i‘. was declared elected, all the ballots 

■ * three polling districts, in which the 
iiI i • Mint Imd polled only 131 votes, and the 

'. It.. 345. having been struck out 
I-- ground that the deputy returning 

•■]■ Imd neglected to place his initials upon 
- k of the ballots. On the trial of a

• "iiiii.M'i-ted election petition it was proved
' - deputy returning officer had placed

Minis on the counterfoil before giving 
M : allot paper to the voter, and afterwards, 

to his putting the ballot in the ballot 
l detached and destroyed the counter- 

'"I that tlie ballots used were the same 
• In- Imd supplied to the voters, and 

il Judge held that the ballots of the 
i1 'Us ought to be counted, and did count 

< hi appeal to the supreme court of 
1 Held, affirming the judgment, that

the deputy returning officer having had the 
means of identifying the ballot papers as being 
those supplied by him to the voters, and the 
neglect of the deputy returning officers to put 
their initials on tin- back of tln-se ballot 
papers not having affected the result of the 
election or caused substantial injustice, the 
election was not invalidated. Moiu-k (Dom.t, 
II. E. C. 725, commented on and approved 
of. Queen'x 11 him. i, 7 S. C. It. 247.

In a polling division, No. 3, Dawn, there 
was no statement of votes either signed or un
signed in the ballot box. and the deputy re
turning officer had indorsed on each ballot 
paper the number of the voter on the voters' 
list. These votes were not included in the 
count before the returning officer, nor in the 
«■summing up of the votes by the Judge of the 
county court, nor in the recount before tin- 
judge who tried the election petition : Ib-ld, 
that the ballots were properly rejected. Ihitli- 
inll (/Mm.I, 8 S. C. It. full.

In division No. 1, Sombra, during the pro
gress of the voting, at the request of one of 
the agents, who thought the ballot papers 
were not being pnqierl.v marked, the deputy 
returning officer, who had been putting his 
initials and the numbers on the counterfoil, 
not on the ballot papers, initialled and num
bered about twelve of the ballot papers, but, 
liudiug lie was wrong, ni the close of the 
poll. lie. in good faith and with an anxious 
desire to do his duty, and in such a way as 
not to allow any person to see tin- front of the 
ballot paper, and with the as-cut of the agents 
of lioili parties, took these ballots out of the 
box and obliterated the marks he Imd put 
upon them: — Held, that the irregularities 
complained of not having infringed upon the 
secrecy of the ballot, and the ballots being 
unquestionably those given by the deputy re
turning officer to the voters, these ballots 
should be held good, and that such irregulari
ties came within tin- saving provisions of s. 
su of the Dominion Elections _Act, Is74. 
Queen’s (Dom. i, 7 S. C. it. 217, followed. 
IL.

The petitioner had received a majority of 
the ballots cast at the election : but, on a 
«•count before the county Judge, cer.ain 
ballots, with other marks on the hack than the 
initials of the deputy returning officers, were 
rejected, thereby giving a majority to the 
respondent. Evidence was given on the bear
ing of the petition that the deputy returning 
officers had. from a mistaken idea of their 
duty, placed the numbers of the voters, as 
marked in the voters’ list, on the bucks of the 
ballots: Held, that under 4L* Viet. <-. 1. s. IS 
(O.i. the marks so made did not avoid the 
ballots, and that such ballots should be 
counted. Semble, that the county Judge, 
acting ministerially on the recount of ballots, 
could not have inquired by whom or for
wlmt motive such marks bad been made on 
the ballots. Ituxsell (2) (1‘rov.), II. E. C. 
510.

Certain deputy returning officers, before 
giving out ballot papers to the voters at the 
election in question, placed numliers on the 
ballots corresponding with the numbers 
attached to the names of such votera on ' in- 
voters' lists :—Hold, ill that the deputy re
turning officers had acted contrary to law in 
numbering the ballots, ami that the ballots 

. so numbered should be rejected ns tending to
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the identification of the voters. (21 That 
such conduct of the deputy returning officers 
having had the effect of changing the result 
of the election, it new election should In- 
ordered. Last Hastings I float.), II. E. C. 
704.

The neglect or irregularities of a deputy 
returning idlicer in his duties under the 
Dominion Elections Act. 1874, will not in
validate an election, unless they have affected 
the result of the election or caused some sub
stantial injustice:- Held, therefore, that the 
neglect of a deputy returning officer to initial 
the ballot papers, and the providing pen and 
ink instead of a pencil to mark them, would 
not avoid the «'lection. Monek (float.), II. E. 
C. 726.

Irregular ads or omissions by a deputy re
turning officer in dealing with a ballot before 
or after it has been cast by a voter do not 
warrant it* disallowance for the candidate 
indicated by the voter. When there appeared, 
along with the ordinary printed forms of 
ballots, certain written ballots, giving little 
more than the names of the candidates, but 
apparently supplied by the deputy returning 
officers and counted by them: Held, that, on 
a recount, the county Judge was not justified 
in rejecting the written ballots. Musl.oka awl 
Parry Sound (Dorn.), 18 ('. L. J. 304.

A ballot properly marked, but not initialled 
by the deputy returning officer, having instead 
the initials < S.. which appeared and were
assumed to be those of the poll clerk, was 
held good. II <*/ Huron (I'roiw, 2 E. V. 68.

Sir Soul annex (£>omi.I, lu S. It. 062; 
Prescott ( Prov, ), 1 E. C. 88.

Torn Ballot Paper /nadrertencc.']—A 
voter who had Inadvertently torn his ballot 
and whose ballot was rejected on the counting 
of votes, was allowed his vote, the evidence 
proving that no trick was intended for the 
purpose id' shewing how he intended to vote. 
South Wentworth (Prov. l. 11. E. C. 631.

(hi Irregularities in Taking the Poll.

At a (lolling subdivision, through a series 
of mischances, and without any wilful de
fault of the officials, the (mil was not opened 
till between half-past one and two, whereby, it 
was charged, a number of electors were de
prived of the opportunity of voting. The 
petitioner faili'd to prove the charge, while, 
if thi' onus of doing so were o i the re
spondent. he shewed there was ample time 
to (loll all the votes at that subdivision, 
and that all who desired m vote could 
have done so. The supply of ballot papers 
at a polling subdivision, through a blun
der of the officials, ran out, and, while 
waiting for instructions, the poll was closed 
for half an hour, whereby, it was charged, 
some seventeen voters were prevented from 
voting; but as a matter of fact none «if these 
voters was prejudiced thereby. The deputy 
returning officer and subordinate officers at ii 
polling subdivision, through improvidence, but 
not ninlft fide, did not make the declaration of 
secrecy required by s. 147 of It. S. O. 1877 c. 
10: but the result was not affected thereby:— 
Held, by the trial Judges, that, as these 
grounds of irregularity did not per se affect 
the result, they came within the protection of

s. 107. and did not avoid the election. Last 
Simcoc I Prov.), 1 E. C. 201.

See Bothwcll (Dont.), 8 S. C. It. 07(5; 
Prescott (Prov.), 1 E. C. 88.

(ci Refusal to 'Take (lath.

Freeholders who appeared on the voter*' 
lists, owing to a printer's mistake, as farmer*' 
sons, being challenged at the poll, refused to 
take the farmers' sons' oath: Held, that 
their refusal to take such oath was not a 
refusal to take the oath required by law. A 
refusal to swear is where a voter refuses to 
take the oath appropriate to his proper de
scription. Presentt (Doill I. H. E. f*. 780.

(d> Refusing Itallot Paper.

An elector duly qualified, who has been re
fused a ballot paper by the deputy returning 
officer, cannot lie deprived of his vote: other
wise it would follow that because the deputy 
returning officer hail wrongfully refused to 
give such elector a ballot paper, his vote 
would not be good in fact or in law. Xorth 
I ivtoria (2> (Dorn.), H. E. <’. 071.

(e) Secrecy in Voting.

Where a voter offered to vote at a poll, but 
diil not ask for or put in a tendered ballot 
paper: Held, that the Itallot Act required 
lh«‘ vote to be given secretly, and that the 
parol declaration of the voter as to his vote 
could not be received in order to add it to the 
poll. Secord's rote, Lincoln (Prov.), 11. E.

Secrecy of the ballot is an absolute rule of 
public policy, and it cannot be waived. See 
It. S. C. c. if, s. 71. Jlaldiinawl (float.), 1 E.
c. r»2U.

Semble., that, though the only mode of vot
ing is by ballot, if it became necessary to de
cide the election by determining the right to 
add certain votes, it should be determined in 
the manner most consistent with the old law, 
and which would have saved the disfranchise
ment of electors, and the necessity of a new 
election. If the right of voting can only 
be preserved by divulging from necessity for 
whom the elector intended to vote, the neces
sity justifies the declaration the elector is 
forced to make, as there is nothing in the Act 
which prevents the elector from saying for 
whom he intends to vote. North Victoria (2) 
(Dorn,), II. E. C. (171.

Declaration of Secrecy by Returning 
Officer and Others. | See Last Simcoe 
i Prov. i, 1 E. 201.

(f) Tendered Ballots.

See Last Durham (Prov.), 1 E. C. 480; 
Secord's rote, Lincoln (2i (Prov.), II. E. 
(\ 600; North I ictoria t float.), H. E. C. 
071.
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14. Other ('ages.
Commissioner for Taking Evidence

. /. ./iv/.i/ire Council.]—A Judge of a county 
q Legislative Council electoral divi- 

|ni authority, where the election for the 
,|j was contested, to take evidence under 
"ii \"id c. 23. Tecumscth (U. 4 L. J.

2M.
Fees of—Hero very. |—Held, that a 

iMiiiiiii'-ioner for taking evidence in a con- 
•.-iid election, under 20 Viet. c. 23, s. 9,
: ivl.i maintain an action for his fees, and 
\ is nui restricted to the remedy given under 
ih,, recognizance. Held. also, that all those 

In, had petitioned against the return, and 
i.ikdi an active part in the case before him, 
v. iv liable, not the person only on whose 

in request the evidence was taken. Hu i’
ll a m il ton, a v. c. it. 401, u u. c. it.

4 Id.

•jo Viet. c. 23 did not extend to elections 
for the Legislative Council. Where a county
1 H il t Judge, assuming that it did so ex- 
i.M . 1. acted at defendant’s request ns com- 
ini"i''tier for taking evidence in a contested 
, le: H,n for that body:—Held, that he could 
r<i o r nothing for his services. Hurritt v.

» U. C. U. 19*.
Contempt of Conrt —1‘oicer to Punish.] 

he powers which the court of Queen's 
bench possessed with respect to controverted 
elections were transferred by 38 Viet. c. 3, s.
2 tu.i, to the court of appeal, which has

i ref ore now the power to punish for con-
election cases. Lincoln (Proo.), 2 

X It. 358.

Costs of Defence -- Prosecution for 
Unlit rii—Private Prosecutor.]—The plaintiffs 
Wei-, tried for bribery at an election at the 
llnMimand assizes in the spring of 1887, and 
; idled. The information upon which the 
niiiii tment was supposed to have been found- 
cl was laid against them by the defendant, 
and lie was examined as a witness before the 
. r * ml jury. At the conclusion of the trial 
the presiding Judge, at the request of the
.... . for the accused, indorsed on the in-
did ment the statement that it was proved 
that the defendant was the private prose
cutor. The plaintiffs taxed their costs of the 
prn ution, and brought this action to re- 

■ • '! payment of these costs from the defen
dant. The information and indictment (there 

o evidence connecting the latter with 
the former), with the indorsement, and the 
fad that the defendant wae examined as a 
witness before the grand jury, were the only 
evidence that the defendant was the private
h-....utor: Held, that the indorsement on
il.'i ndictment had no force ns a judgment 
1 : nding of fact and could not be accepted 

- pr»,»f of the defendant’s position. Held, 
that the facts that the information was 

the defendant, and that ha waa e* 
"d as n witness before the grand jury, 
not sufficient evidence that lie was the 

te prosecutor. May v. licid, 10 A. It.

Costs of Opposing Petition Action—• 
!'• ration.]—As to the form of declaration 

■ i Geo. I v. c. 4. s. to recover the 
• ' incurred by a member of parliament in 

a petition against his return. Smith 
'. Itourke, ti O. S. 307.

Powers of Legislative Assembly -/s-
sue of Writ—Session. |—Held, that the leg
islative assembly has power while in ses
sion to order the issue of a writ to hold a 
bye-election, s. 33 of It. S. O. 1807 c. 12, ap
plying only to vacancies occurring while the 
assembly is not in session. South Perth 
( Pror. i, 2 E. C. 144.

Summary Trial for Illegal Acts - Ap
peal.] The right of appeal given under s. 
03 and following sections of the Controverted 
Elections Act, R. B. O. 1877 c. 11, does not 
extend to decisions either of the Judge or 
Judges for the trial of the petitions nr the 
oilier Judges sitting ns a court for tin* trial 
of corrupt practices under ss. 174 and 17r> 
of the Election Act. K. S. O. 1877 <•. 10. 
and amendment. Observations upon anomal
ies and difficulties in the procedure. Lennox 
(Prov. », 1 E. V. 422.

--------  Time—Limitation—Evidence S> r-
eral Charges.]—The limitation of one year 
for bringing action prescribed by s. 105. s-s. 
3, of the Ontario Election Act, It. S. O. 1807 
c. 0, applies only to actions for penalties un
der that section, and not to prooeedings_by 
summons for corrupt practices under ss. 187-8. 
nor are the latter within the limitation of 
two years for actions prescribed by It. 8. O. 
1807 c. 72, s. 1. On such proceeding under 
ss. 187-8 the Judges may. if they see lit, 
hear the evidence on all the charges before 
giving judgment on any of them. Hatton 
(Prov..1, 2 E. C. 158.

II. Ministers of tiie Crown.
Change of Office.]—Defendant, while a 

member of parliament, was appointed to the 
office of postmaster-general, and again re
elected for the same constituency. On the 
29th July he resigned that office, and within 
a month was appointed president of the coun
cil, which office he resigned on the same day. 
and on the next day was re-appointed to Ids 
old office of postmaster-general :—Held, that 
this was authorized by 2<* Viet. c. 22. 
The penalties imposed by that Act apply 
to members of the assembly retaining their 
seats without re-election after acceptance 
of office, and not only to jiersons absolutely 
ineligible. The exemption contained in the 
seventh clause is not con lined to one re
signation and acceptance of office, but allows 
the change to be repeated, and the person 
may thus go back to the same office which 
lie "first resigned. It was stated in the plead
ings that the ministry, of which defendant as 
postmaster-general was a member, all resigned 
office on the 29th July, and on the 2nd August 
were succeeded by the opposition, who re
signed on the following day : that on the 0th 
the old ministry were re-appointed, but took 
different offices from those which they before 
hold, and on the 7th resigned again and were 
re-appointed to their old places ; and it was 
alleged that the appointment to a different 
office in the first instance was colourable, and 
made only to enable defendant to resume his 
original appointment without going hack for 
re-election Held. that, although such a pro
ceeding was probably not contemplated by the 
Act, it was allowed by it ; that the court could 
not look at defendant’s motives, or strain the 
construction of the statute so as to impose a 
penalty ; and that whether the course taken
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was or was not consistent with the system of 
political government established in this Prov
ince, wan a (piestion which they could not 
take ini• i consideration. Melloinll y. Smith, 
17 I'. U. .'{In, See, also. Maedonell v. 
Macdonald, 8 C. P. 471*.

Post in ns ter-General Printing.]
Qua-re. as to whether an action for parlia
mentary and departmental printing would lie 
against the postmaster-general, and the pro
priety of asking the courts to pass an opinion.
Taylor v. Campbell, 33 U. C. It. 204.

Hcc Btncart v. Jonc», lit P. It. 2-7.

III. PiiiviLEOE of Parliament.
1. Action» against Member».

Bill niul Summons. | A mendier of par 
llament had formerly the privilege of being 
sued by the hill and summons, not hv the 
ordinary process. This was abolished by 12 
Viet. <. I Hi : I,. I*. Act. s. 2. For deci
sions under the old practice, see McKonne v. 
Fothcrgill, Tay. 350 ; 1‘lielpa v. McKenzie, 
5 O. S. sit: Malum v. IA hi u linger, 1 V. < \ It. 
331 ; Him h v. r,„oks. F. T. 2 Viet.. It. X 
II. Dig. 333 ; Epater v. Itoulton, ô V. V. It. 
032.

Decimation. | In an action against a 
mendier, the declaration would not he set 
aside for a variance between it and the ori
ginal bill, lull v. l/< x-/'.. I U. C. It. 118.

Examination for Discovery tinier for 
—Enforcement—Attachment.\- -Where a de
fendant resides out of Ontario, and is only in 
it for a temporary purpose, his attendance 
to he examined for discovery can only lie ob
tained, under rule -177. by a Judge's order 
upon notice, and not by appointment under 
rule 443. An order was made under rule 
477 for the examination in Ontario of a de
fendant who resided in Itritish Columbia and 
who was temporarily in Ontario attending the 
meetings of the House of Commons of Can
ada. of which he was a member. Although 
this order could not lie enforced h.v attach
ment against the defendant while the house 
was in session, in the event of his refusing 
or neglecting to attend, it could be enforced, 
under rule 454. by striking out his defence, 
cox v. Prior, IS P. It. 41*2.

2. Arreat and Attachment.

An attachment was granted against a sheriff 
who was a member of parliament, for not re
turning a writ pursuant to a rule of court. 
Bell v. Buchanan, M. T 1 Vie t.

Members of parliament in Upper Canada 
have the entne privilege from arreat a< in 
England. One of the defendants, being a 
mendier, was arrested on the 2!Mh Novemlier, 
1851, under an attachment issued against him 
as an attorney for non-payment of a debt. 
The last preceding session during which he 
had been a member expired on the 80th 
August. 1851. and that parliament was dis
solved on the tith November following. On 
the loth December he was again elected, and 
in February applied to U> discharged on the 
ground of privilege :—Held, that he was not

privileged under the lirst election, as at the 
time of arrest he was not a member, and 
more than forty days had elapsed from the 
close of the last session ; but that he was 
entitled to hi-, discharge ns a member of the 
new parliament, having been arrested within 
forty days next before the return of the writ 
of election. The return at the new election 
was held sufficiently proved by the affidavit 
of the applicant. Htgma v. Humble, If L". 
C. K. 54H.

An attachment against a member of parlia
ment is illegal, and may lie set aside, though 
no proceedings have been taken upon it. .s'. 
# 1 P. It. 222.

An order to commit to close custody for 
not attending to lie examined pursuant to a 
Judge's order is a commitment for contempt, 
not a commitment in execution. A mendier 
of parliament is therefore not privileged from 
arrest under such order, and a party commit
ted under it is not entitled to his discharge 
on payment of the debt and costs. Semble, 
that if the order he so framed as to entitle 
defendant to his discharge on payment of the 
claim, the privilege of parliament would avail 
against it. Henderson v. Dickson, 11) U. C. K.

An order will not lie made for the examin
ation of a judgment debtor whose home is in 
the Province of (jiiehoc. though temporarily 
residing in Ontario, attending to his duties ns 
a member of parliament. Began v. Me- 
Urn ru. 1*. It. 1*4.

A mendier of the provincial parliament is 
privileged from arrest for forty days after 
ilie prorogation or dissolution of parliament, 
and for the same period before the next ap
pointed meeting. \\ adsworth v. Boulton, 2 
f. !.. « ’ll. 7«i.

Defendant applied to set aside an arrest for 
irregularity : his application was defeated, 
not on the merits, but owing to plaintiffs ap
plying for and obtaining an order to amend:

Held, therefore, that the defendant was still 
at liberty to move after the amendment 
against the arrest on the ground of illegality. 
lb.

Where a party having privilege had been 
in contempt for non-compliance with an or
der of the court, and the order nisi for a se
questration had been duly served : but between 
that and the application for the writ to issue, 
tlie party had ceased to be a member, the 
court refused the writ, and directed the party 
moving to commence proceedings for the con
tempt de novo. Miners v. Harrison, 4 (Jr. 
148.

An application to commit the sitting mem
ber for contempt in not attending the inves
tigation before the county Judge as a wit
ness for his adversary, refused. Essex Elec
tion, 4 L. J. 212.

«S'cc Cox v. Prior, 18 V. It. 45*2. ante 1.

3. Other Cases.
Contempt - Committee of HouseA The 

house of assembly has the power of impri
soning persons guilty of contempt in answer-
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,,r ii'fusing to answer questions before u 
1, "... ; committee. Mc\ab v. Hu!mil, Dra. 
141.

Speaker's Warrant — Departure from 
! , I nlliiirity. |—To an action on » bond,

■ _ ilv purl tire, defendants pleaded that
. l.\ virtue of a warrant of the

> .ilé r ..I île' House of Assembly, then in ses- 
.. .II. was reipiired to attend as a witness

i .. and that to obey the war- 
, .. 11,. i,.ft ilie limits and remained away 

Held, no defence, as It was not 
v i, that the Speaker knew the debtor to be

,, ....  limits. or what occasion there was for
r. mu mi: his attendance, or that any process 
!, ,,| i-siit'd by which ho was placed in eus- 
•.. !; (if mi officer while absent. Brown v.

I'd V. I'. It.
Witness Parliamentary Duties—Post- 

, I mil. I The engagements id" a witness, 
v,.... v ,|. h senator of the Ifoniinion and a 

nilicr of die executive council, at his 
1 iii. ~ at Ottawa, where the senate was in 

>,.>sinii. were deemed sufficient excuse for not 
i,i,iiriiic his attendance, and good grounds 
I'.. i p lining off the hearing. Kwh v. At tor 
w 1/ iii hi rut, 2 Ch. Cli. 380.

IV. Miscellaneous Cases.

Conspiracy to Bribe Members. | A
Mii-pirncy to bribe members of the Legisln- 

, \■—«-uihly is a misdemeanour at common 
. imi a> siwh is indictable. Regina v. 

IS in. I inf/. 7 ( l. It. 324.

Parliamentary Committee Contracts
itli of < rown. | When a tender for 

I'ailiameiitary printing Imd been accepted by 
hoih houses of parliament, and a contract 

uifd he!ween the suppliants and the clerk 
nf the joint committee of both houses on print- 

II. Id. that stu li a contract could not lie 
. nveil against the Crown. Tlir Queen v. 
Mm I un. s S. C. It. 210.

Sin-ins Liability of frown.]—The 
« • ii is not liable upon a claim for the sur

rendered by any one to a committee of 
"lise of commons nt the instance of such 

i tec. hi ni mitt v. The Que- n. ü Kx. C. 
it. m.

Witness—Expenses.]—Semble, that 
; h i timing officer, whose conduct has been

• v lied, is not entitled to his expenses ns 
v ii ness before a committee of the house

"f ' "limions, although lie was suininoued to 
.•itt'inl h.v the Speaker's warrant in the same 

nuer as other witnesses. Blaekloek v. Me- 
Marlin. Tay. 220.

Parliamentary Grant — Bounty of 
' ' Ifni lino Order.] — See Stewart v. 

IP EL •227.

Resignation of Members Voluntary
t ■ * I urn in a, | Sections 10 and 12 of 32 

Vi v r. 1 (O.l provide that n member may 
: 1. by giving notice in his place of his 
"i . 2. by delivering to the Speaker a 

• i.iration of such intention, either during a 
'' --."ii or in the interval between two ses-

• or 3. by delivering it to any two mem- 
■ in ease there is no Speaker, and the n>-

- ’i"ii is made in the interval between two

sessions : Held, to mean only an interval be
tween two sessions of the same assembly, 
and not to apply to the interval lie tween the 
last general election and the election of a 
Speaker. Section 3 provides for a new elec
tion in case of a vacancy happening by the 
death of any mendier, or by his accepting any 
office, or by his becoming a party to any 
contract, as mentioned in the third section. 
And s. II. for the case of a vacancy arising 
subsequently to a general election, anil be
fore the lirst meeting of the assembly there
after. “by reason of tie* death or other of 
the causes aforesaid —Held, that the “other 
of the causes aforesaid " were the two other 
causes besides death mentioned in s. 13; and 
that a voluntary resignation, therefore, did 
not create a vacancy within «. 14. II <st 
Durham ( Prov.l, 31 V. C. It. 4U4.

PARLIAMENT. POWERS OF.

See ('itmvN. II. 3—Ixtoxk .vn.xu LlqioRN. 
1. Railway, XXI.

PARLIAMENTARY ELECTIONS.

See 1'abliament, I.

PARTICULARS.

See Defamation. XI. 2— Ejectment, VI. 14 
id' Evidi n< i . \. Pariiami nt. I. 11 
(gi—Patent fou Invention, IV. 3.

PARTIES.

I. Amendments, Demurrers, and Appli
cations to Ann. Strike out. or 
Substitute,

1. Add in y Parties in Master’s Office,

2. Misjoinder and Nonjoinder,
(a) Misjoinder of Defendants, 3002.
(b) Mujoinder of Plaintiffs, 3004.
(c) y on joinder of Defendants. 3003.
(d) Nonjoinder of Plaintiffs, 30417.
(e) Procedure in Cases of Misjoinder 

and Nonjoinder, 3070.
3. Practice in Add in y Parties, 3074.
4. Practice in Striking out Parties, 3075.
5. Revivor, 5070.
0. Solicitor Joininy Plaintiffs without 

Authority. 3077.
7. Strangers Applying to be Added. 3078.
8. Substitution of Parties, 

fa) Defendants, 3070.
(b) Plaintiffs, 5070.

9. Other Cases, 5079.
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J!. NECESSARY AM) l'BOPER PARTIES.
I. Assignor and Assignee of Ch one in

Action, 5082.
2. Attorney-Qencral, 5083.
3. Companies, Shareholders, and Of

ficers, 5085.
4. Debtors and Creditors, 5088.
5. Executors and Administrators, 5000.
0, Ueirs-ut-Law, \cwt-of-Kin, and Per

sons Interested I nder Wills, 5002.
7. Husband and Wife, 5004.
8. Infants, 5005.
0. Insolvent and Assignee, 5000.

]0. Mortgagor and Mortgagee, 
la) Mortgagee, 5007.
(hi Mortgagor, 5008.

II. Municipal Corporations and Officers.
5008.

12. Partners, 5100.
13. Persons Jointly Liable, 5102.
14. Trustee and Cestui gue Trust, 5102.
15. Other Persons, 5104.

III. Parties to Appeals. 5100.
IV. Parties t-i Pabticm.au Proceedings.

5111.

V. Third Parties. 5111.
VI. Ml SCELLA NEOVS CASES. 51 IS.

I. Amendments. Demvrrers. and Applica
tions to Add. Strike out. or Surstitctk.

1. Adding Parties in Master's Office.

General Rule A^ceessary Parties.1 -Tim 
proper practice is. "o bring nil necessary 
parlies before tlm court at the hearing, nml 
not to add them in the master's office. Ilereh- 
iner v. Ilenson, 1 (!r. 02.

| llm see con. rules (1807) 100. 051). 744.1
Defendants petitioned for a second re-hear

ing on tlm ground that certain persons, neces
sary parlies, were not before the court ; but. 
as two opportunities of making the objection 
had been disregarded, and the interests of 
the parties complaining of the omission would 
he properly protected by making them parties 
in the master's office, the petition was re
fused. Patterson v. Holland, 8 (Jr. 238.

— No Direct Relief Sought.]—Unless 
where the parties to be charged arc too numer
ous to he made parties to the hill, or there is 
some other special reason, the 42nd general 
order of the 3rd June, 1853, is confined to cases 
where no direct relief is sought against the 
parties to he added; or where the object is 
to hind their interests by the proceedings in a 
manner similar to what is provided for by llm 
Dili of I lie same orders. Ralph v. t'pper ('an- 
ada Pudding Society, 11 (ir. 275.

Adverse Claimant — Administration.]— 
In an administration suit the referee has no 
power to make an order allowing a person 
claiming adversely to the heirs to he made a 
party in the master's office with a view of es
tablishing a claim there. Re Tobin, Tobin v. 
Tobin, 7 P. It. 07.

Incumbrancers. I To a hill by an incum
brancer for the sale of the property, all otlmr 
incumbrancers, whether prior or subsequent 
to llm plaintiff, must lie made parties in the 
master’s office: and the proceeds of the sale 
will pay off all tlm incumbrances according to 
their priorities. White v. Beasley, 2 (ir. DUO.

G., a creditor of under a judgment re- 
covered in 1S5D, filed his bill to redeem \\\, 
the alleged mortgagee under a deed of convey
ance to him from F., absolute in form. A 
creditor of W., under judgment recovered in 
1S.V.I, and kept alive by fi. fa. lands, was made 
a party in the master's office as an incumbran
cer subsequent to plaintiff : Held, that lie
could not properly he thus made a party : hut 
the plaintiff was allowed to amend his bill by 
making him a party, in order that an oppor
tunity might be afforded him of contesting the 
plaintiff's right to treat the conveyance from 
F. to W. ns a mortgage as against him. (Hass 
v. I'reel-let on, 1(1 (Jr. 470.

A registered judgment creditor had filed a 
hill impeaching a conveyance made by his 
debtor, which was ultimately declared void, 
and. in proceeding to take the account in the 
master’s office, the plaintiff obtained and 
served an order from the master making a 
prior incumbrancer a party : Held. that. a< 
the plaintiff in his proceedings had elected not 
to make the prior incumbrancer a party to hi* 
bill, his serving him with the order in tiie 
master's office was irregular, and the order 
was discharged at the instance of such prior 
incumbrancer, Crawford v. Mildruni, 111 (Jr. 
165.

Certain machinery was placed in a factory 
on the premises in question, some before and 
some after the execution of the mortgage to 
the plaintiffs in 1*74. The mortgagor, the de
fendant. had no interest in any of the machin
ery at the date of the mortgage to the plain
tiff. having previously sold out to A., but 
afterwards lie became solely entitled to all 
of it. and lie then executed a chattel mortgage 
of the same to a lumlier company. On the 
reference under the decree obtained by the 
plaintiffs the master made the lumber com
pany parties as subsequent incumbrancers : - 
Held I assuming the machinery or some por
tions of it to |>o trade fixtures removable as 
between landlord nml tenant), that the ma
chinery or such portions aforesaid, when ac
quired by tlm mortgagor, would go to increase 
the plaintiff's security, and that therefore the 
master was right in making the lumlier com
pany parties ns subsequent incumbrancers. 
London and t'anadian Loan, <tc., Co. v. Pul- 
ford. 8 I\ It. 150.

-------Mortgagee of Reversion—.4 dm ini*-
tration Action — Method of Objection.]— A 
i esta tor divided his real estate among his 
three sons, the portion of A. C., the eldest, 
being charged with the payment of $1,000 to 
each of his brothers and its proportion of the 
widow's dower. The will also provided that 
“ should any of my three sons die without law
ful issue and leave a widow, she shall have the 
sum of $50 per annum out of his estate as 
long ns she remains unmarried, and the bal
ance of the estate shall revert to his brothers
with the said $50 on her marriage.” A. 0.
died after the testator, leaving a widow but
no laaue: -Held, tlmt the mortgagee <>f the
reversionary interest of one of his brothers in 
the lands devised to A. C. was improperly
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i in the master's office, ns a party to an 
'.i >•; 11 inn net ion. and could take olijec- 

, . : | any time to tin* proceeding either by
: i from the report or on further 

Mini w;i> not limited to tie time 
in order 48 of the supreme court of 

:m>'. which refers only to a motion to 
. nr vnry the decree. Judgment in 

... \ If. I.*i7 reversed. Cowan v. Mien. 20

S Me. that if a person is improperly made 
n \ in the master's office after judgment 
iniinNtration proceedings, he is not limited 
,, against the order making him a 

!mi may appeal from the report.
. ,,iM n. Alien, 23 A. it. 457.

Master as Party Change of Krferencc.']
\\ ; . i. it becomes necessary in the course of 

:1 n| in add as a defendant the master to 
v 1 , , ihe cause stands referred, a change of 
• . . i will be made on the ex parte appli- 

.1, the plaintiff. Weldon v. Templeton, 
i < 'h ch. 3tyi.

Mechanics' Liens Holders Owner- 
actor’s Suit.] Where a hill is filed 

I ili contractor against the owner of prop- 
,iml a contractor with him, to enforce a 
against such contractor, the owner of 

1'ioporty and all persons claiming to have 
i - are necessary parties in the master's 

.. whose costs will In? ordered to be paid 
mi! ' the amount found due to the contractor.

!.. I the balance distributed ratably among 
■ -l ierai lien holders, and a personal order 

d<* against the contractor for the deficiency, 
any. Ho vend en v. Ellison, 24 Gr. 448.

Mortgagor’s Children-7)rer#/xc of One
- II' '!• million.]—Before a redemption suit one 

i lie mortgagor’s surviving children died an
• ! and intestate : Held, that this suit 

enured to the benefit of those entitled to her 
-i un including her mother ns tenant for life, 

r If. S O. 1*77 e. 1110, s. 27, Held, also, 
tl.it the mother should he directed to be made 

mutt m the master’s office under (•. (>. 4.48,
- i ' the present case did not fall under the

1*6 Act. Semble, if under that Act, 
ti' nue might have been directed under rule 
V.I I un Ids v. Harper, 2 O. It. 405.

Partner.]—One of several partners being 
h n|" the jurisdiction and alleged by the hill 
in In- insolvent, a decree to take the accounts 
.n d wind up the affairs of the partnership

le in his absence; end lie. after the
i - • • had been carried into the master's of- 

i returned to this Province, and was, by 
r of the master, made a party defendant 

in : office. From this order the defendant 
Ideil apjiealed : Held, that under the 

i of ihe general orders of 1853, s. 15, the 
i 1 t laid authority to add such party in his 

e. and tin* appeal was dismissed with costs. 
I\ii i xom v. Hollund, 7 Gr. 503.

In proceeding upon a reference under a de- 
p master cannot, under general orders 

245. order n person to be made a 
to the suit against whom any relief in 

and where in proceeding under a de- 
’ ■ i'*r the administration of a testator’s es- 
’11 the master directed one 1 >., who had been 

p imiership with the testator up to the 
i Ids death, to he made a party, and re- 

uiiig him with the executors to bring in

under oath an account of the partnership deal
ings, against which I>. appealedHeld, that 
the object of making I». a party was for the 
purpose either of relief or discovery, and in 
either view the plaintiff could not obtain it in 
this mode nf proceeding, as 1 !.. so far ns dis
covery was concerned, could only be regarded 
ns a witness. Hopper v. Harrison, 28 Gr.

Purchaser of Land. | In September, 
1855, one G. entered into n contract (which 
was never registered i with one M., for the sale 
to him of a lot of land. In October, 1857, 
the plaintiffs recovered and registered a judg
ment against G„ and thereby acquired priority 
over M., on the lot sold by him, and in March, 
IStil, filed a hill against G. to enforce their 
judgment against the lot contracted to lie sold 
to M„ as well as against other lands of G„ to 
which bill llie plaintiffs (having no notice of 
the contract) did not make M. a party, a cer
tificate of lis |N*ndens being however regis
tered. In March, 1S<’>2, M. obtained from (»., 
under the contract, a conveyance of the lot. 
which lie registered in September, 18152, and 
the plaintiffs becoming aware thereof applied 
ex parte on the 10th June, 1801, under the 
order of the 20th June, 18<il, for, and obtain
ed. an order to make M. a party in the mas
ter’s office : Held, that the suit was not pend
ing as against M. prior to the date of the order 
to make him a party; that therefore there was 
no suit pending against him on tin- 18th May, 
1801 ; and, in consequence, that the lien cre
ated by tin* registration of the plaintiffs’ judg
ment. against the lot, the subject of the con
tract, was gone; and that M. was not a neces
sary or proper party t.> the suit. Juaon v. 
Our diner, 11 Gr. 23.

See Kline v. Kline, ;{ Ch. Ch. 161 ; Hill v. 
Merehunts' and Mnnufaeturers' Ins. Co., 28 
Gr. 500: Huff v. Canadian Mutual Ins. Co.. 
0 A. It. 238: Heinhart v. Shntt. 15 O. H. .325; 
l.iillg v. I.onghurst. 12 I’, it. 510; Wilgress 
v. Crawford, 12 V. It. 058.

2. Misjoinder und Nonjoinder.
(a) Misjoinder of Defendants.

Co-indorsers — Judgment.] - Two in
dorsers agreed that the maker of the notes in
dorsed by them should convey to the holder 
thereof certain projierty in discharge of his 
indebtedness, which property was to be sold, 
and, if the same did not realize sufficient to 
pay the amount for which they had indorsed, 
that they would pay the difference. Subse
quently the holder of the notes sold the prop
erty to one of the indorsers, but lie never paid 
the purchase money or any portion of it. in 
consequence of which in* was sued and judg
ment recovered against him for part of the 
purchase money, and an action was also 
brought against the indorsers on their agree
ment to pay, in which action judgment was re
covered and writs against lands were sued out 
on both judgments, and placed in the hands of 
the sheriffs of several counties in which the 
defendants laid equitable estates : whereupon 
a hill was filed against both the defendants to 
enforce those several judgments, to which they 
severally demurred on the ground of misjoin
der Held, that the hill against the two 
jointly was proper, and the demurrers were 
overruled with costs. Smith v. Itogart. 10 Gr. 
500.
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Distinct Causes of Action /'« nulti< *. | 

—lu »u aciion by several plaintiffs qui tain 
against two defendants lor penalties for not 
registering their partnership under It. S. <). 
1877 e, 123, of winch s. 11 gives the right of 
action to "any jierson " who may sue : Held, 
( 1 i that under the above section and the In
terpretation Act any objection to the action 
being brought in the name of more than one 
person could not prevail, i Li I That the cir
cumstance that the plaintiffs resided out of 
the jurisdiction could not defeat their action. 
t.'51 That the joinder of two defendants for 
several penalties was not a ground of demur
rer. ('hoiml v. Uobcrt, 11 A. it. 3Ô4.

— Pollution Simon. |- The plaintiff, 
the owner of a water lot and boathouse abut
ting on the Ottawa river, who carried on tin* 
business of letting boats for hire, brought an 
action against four sawmill owners, alleging 
that they, being each the owner of a sawmill 
situated higher up on the river than the plain
tiff's lot. had each been in the habit of throw
ing sawdust, slabs, Ac.. into the river, and 
that this waste matter limited down and 
lodged upon and in front of the plaintiff’s 
water 1m. and had there formed into a solid 
mass : Held, that the four sawmill owners 
were properly joined as defendants in one ac
tion. ItatO HooIh, 10 V. It. «49.

Syeeific Performance — Olht'r If'- 
lief. | The plaintiff's claim as against her 
husband, one of the defendants, was for spe- 
cilic performance of an ante-nuptial contract 
io transfer to her certain property of various 
kinds, and as against the several other defend
ants, to whom the husband had made trans
fers of such property, or in whose hands it 
was, for relief by way of declaration, cancel
lation. and order for payment: Held, that, 
although the plaintiff's right to each cause of 
action was historically connected with each of 
the others, that connection related only io her 
rights ; the rights of each set of the defendants 
were as distinct as they were before the 
events which conferred upon the plaintiff the 
rights which sin* asserted : and such causes of 
action could not properly be joined in one ac
tion. Smurthwaile v. llamiay, | 1.894] A. ij. 
-11*1. and Sadler \. < I real Western 11. W. Co.,
I IMMi| A. ('. 1ÔU, followed. Paulils v. Fauld*, 
17 1*. It. I Ml.

Heiis-at-Law of Mortgagor Judico- 
tun [ct. | Since the Judicature Act the pro
ceeding by demurrer for misjoinder of parties 
is no longer available. Werderman v. Société 
Générale I l'Kleetricité, 111 Ch. 1». 24U, fol
lowed. In an action upon a mortgage for 
foreclosure, immediate payment, and immedi
ate possession, the plaintiff joined as defend
ants the heirs-at-law of the deceased mort
gagor (who had died after the Devolution of 
Estates Act) with the administrator of the 
real and personal estate. One of the heirs-at- 
law demurred to the statement of claim, on 
the ground that the administrator represented 
the estate in all regards, that the heirs-at-law 
were not bound by any covenants of the de
ceased. and that no relief was claimed or 
could be granted against them:—Held, that 
the demurrer was in effect one for misjoinder 
of parties, and that the proper remedy was a 
motion under rule 324 I a > to strike out the 
name of the demurring defendant. Carter v. 
Clarkson, lTi l1. It. 379.

Shareholders. | -See McKenzie v. Ueicun, 
30 l'. C. It. 512.

Stranger to Contract Intention lo 
Sitjn. | To an action brought on an indenture 
of apprenticeship, purporting to have been 
made by two defendants, an amendment by 
striking out the name of one defendant who 
had not signed was refused, on the ground 
that the other would not then have been liable, 
as it was intended that both should execute:

Held, that lie would have ls*en liable, not
withstanding such intention, and that the rea
son for i lie refusal was therefore insufficient. 
Judy v. Thom non. 29 l". C. It. Ô23.

(bi Misjoinder of Plaintiff*.

Insolvent and Assignee. | A railway 
company entered into a contract for the con
st met ion of their road, which was to be com
pleted and in perfect running order by the 1st 
January, 1 >70 ; and to Ik? paid for partly in 
cash and municipal bonds, partly in bonds or 
debentures of the company, and partly in 
guaranteed shares or stock of the company: 
.iml the contractors entered upon the con- 
si ruction of the work, hut owing to financial 
difficulties they were obliged to suspend in 
is,'."., and in August, 1S74, they made a deed 
of composition with their creditors, and .1. 
was appointed their official assign,s*. After 
the time appointed for the completion of the 
work, tlie assignee and contractors tiled a hill 
in their joint names against the railway com
pany, asking that the contract might lie per- 
lornied by the company, offering on their own 
part to perform it, and seeking to restrain 
the company front entering into any new con
tract for the work with any other person ; and 
from making, signing, or issuing any stock or 
bonds of the company, until the stock or bonds 
to which the plaintiffs were entitled, were is- 
sued io the assignee. A demurrer for want 
of equity and for misjoinder of plaintiffs was 
allowed; the rule of the court being that it 
will not diHTee the specific performance of 
works which the court is unable to superin
tend : and that an insolvent or bankrupt can
not be joined as a co-plaintiff with Ids as
signee. Johnson v. Montreal and ('Hit of Oi
ta ten Junction It. IV. Co., 22 Gr. 290.

Master and Servant .1 smiiii/I. | —-Two 
plaintiffs joined in an action a claim by one 
for damages for the w rongful interference of 
the defendants with him in the completion of 
a building, and for assaulting and arresting 
Ids servant and co-plaintiff, and a claim by 
the other for damages for the same assault and 
arrest : Held, that each was a separate and 
distinct cause of action, and could not prop
erly lie joined, under rule 300. Smurthwaile 
v. 1 lummy. 11894 | A. < '. 194, and Carter v. 
Rigby, | 18!Mi| 2 It. 113. followed. IU.iIi 
v. Briscoe, 2 ij. B. D. 490, distinguished. 
Mooney v. Joyce, 17 1*. B. 241.

Owners of Separate Parcels of Land
Crown Potent.\ Several persons being in 

possession of separate portions of Crown lands 
filed a bill, claiming to have, by the invariable 
usage of the government, a preemptive right, 
each to t lu* portion he was in possession of, 
alleging that a patent had I teen obtained for 
all the lands by a defendant through fraud, 
and praying that the patent might lie rescind - 
ed. A demurrer of the bill for misjoinder
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was «Ilowed. Wenthrookc v. Attorncy-dcn-

Druinagc.]—T\\e plaintiff» brought 
. .,,-tion ns liiml owners injuriously nffeeted 
,. iMin ilrniiinge works of the defendants 

, ,| il,,. iisM-ssnionts made under by-laws re- 
1,, ilo> same, seeking damages and other 

Held, that there was no misjoinder 
plaintiffs, nor was it incumbent on the 

,n nil's io sue on behalf of any others, and 
il,., plaintiffs had the right thus to proceed by 
uav ,,f action and not of arbitration. Mex- 

. I mrashiii "f Howard. Ualbraith v. 
ïownxhip of Harwich, 14 O. It. 22.

Several Interests.] -The plaintiffs, who 
i. severally interested in certain chattels, 
,,1 in a hill seeking to have an alleged sale 

a I transfer of them to defendant set aside, 
, h tie* ground of fraud by defendant. A de

an r. on i he ground of misjoinder of plaln- 
iill's, was allowed, slcinncr v. Palmer, 20 Or.

Shareholders.| — The company having 
iu.'l some of their bondholders and share- 
>M is as co-plaintiffs, raising questions af- 

['.•.•ling them individually : -Held, that the nc- 
n ,,f tin- court should he confined to issues 

between the company and the defendants. 
(,,,„/ \orth-\Ycst Central /<*. IV. Vo. v.
i hurlt loin, 11899] A. 0. 114.

Stranger to Contract. | Two of the
; limilTs contracted under seal to do certain 
work, which was done by the three, but not 

"pling to the agreement. The three lytv- 
i,-l were nonsuited on production of the 

. irait. The nonsuit was upheld, and an 
•■miment le. striking out the name of the 
; i plaintiff, in order to save the Statute of 

I illations, was refused, thicker v. Anccll, 
l . c. If. 481.
\ claim was compromised, the creditors 
... mg to receive in satisfaction part of the

■ ■ a red by acceptances of It. indorsed by 
' . !io were no parties to the contract, Be 
f,,r-' t he acceptances were given a bill was filed

■ • debtor and proposed acceptor for the 
: <• performance of the agreement : -Held,

"ii demurrer, that the latter was improperly 
j"iiie,| as co-p|aintiff. The absence of any 

'■-atioti that the proposed indorser had in- 
i >1 ,,r was ready and willing to indorse, 

was also held to be a fatal objection, Uart-
Oort Bank, 18 Or. 187.

•" Chaput v. Hubert, 14 A. It. 3Ô4, ante

(c) X on joinder of Defendants.

Alternative Claim — Company- -Prcsi- 
i 'ontract. } — The plaintiff, having a 

for arrears of salary and damages for 
-iul dismissal, sued the defendant com- 

therefor, alleging an agreement made 
'lie president and certain directors lie- 
I" "ompany’s incorporation, and a sub- 

i by-law and resolution of the company 
ing the agreement. In consequence of 
was alleged in the statement of defence, 
ft'-r discovery had, the plaintiff applied 

for !■ ave to amend by adding another com- 
f ind the president of the defendant com- 

is defendants, fearing that lie might not

recover against the defendant company, be
cause, although they got the benefit of his 
services, it might appear that his contract was 
not with them, but with the other company, 
or that, from want of authority of those who 
assumed to act on behalf of one or other of 
the companies, his contract was in law with 
the president personally, or the president was 
liable to him in.damages as upon a warranty of 
authority : Held, that the plaintiff waa en
titled, by virtue of rule 192, to have the ques
tion as to which one of the three parties was 
responsible to him, decided in one action ; anil, 
although lie had omitted to join two of them 
originally, an order should lie made, under 
rule 2uiî (21, adding these two us defendants 
at this stage of the proceedings. Bennetts v. 
Moll wraith, |18tMi| 2 (J. B. 104. followed. 
Talc v. .\atnrul Has and Oil Co. of Ontario.
1" IV B. A

Beneficiaries under Will Costs—In
quiry.\ — Where on the hearing it appeared 
from the plaintiff's evidence that certain per
sons named in the will of plaintiff's ancestor 
were necessary parties,\ and had not been 
brought before the court, leave was given to 
amend by adding them, though it would enable 
the plaintiff to vary to some extent the case 
made out and the relief prayed, though not as 
against the present defendants. And as the 
defect of parties did not appear by the bill - 
Held, that leave could only Is- granted on pay
ment of the costs of the day. Where it comes 
out in the course of a cause, that the ancestor 
of one of the parties to the suit, who claims as 
heir-at-law, has in fact made a will, it is in- 
cuiiilient mi the court to direct an inquiry on 
that point, although unnoticed in the plead
ings. t hisliolin v. Shtldon, 1 (Jr. 108.

Joint and Several Sureties - Insol- 
rency. |- In a suit against one of two sureties 
of an assignee in insolvency and the adminis
trator ad litem of the assignee, the bill al
leged that V. (the other surety), was "without 
means or other estate of any kind that the 
plaintiff can discover, and is in fact, as the 
plaint iff believes, insolvent," as a reason tor 
not making I’, a party defendant: Held, 
that them* allegations were not sufficiently 
distinct to disguise with the necessity of join
ing him as a defendant. Sureties were jointly 
and separately bound : but a general account 
being necessary, the consolidated order (52. al
lowing proceedings to be taken against one of 
two or more persons jointly and severally 
liable, does not apply to such a case : and the 
allegation as to the insolvency of one of them 
is not sufficient to dis|ienne with him as a 
party. That order is only available where the 
suit is for a liquidated sum or for a single 
breach of trust. Qua*re, whether in such a 
case the administrator ad litem sufficiently re- 
piesents the estate of the principal debtor. 
(iarrow v. McDonald. 2<» (Jr. 122.

Joint Contractors. | — This action was 
brought to rescind a contract for the sale of 
a vessel by the plaintiffs to the defendant, on 
the ground that the defendant had failed to 
lierform his part of the contract, and for dam
ages for breach of the contract and for in
juries to the vessel, which had been delivered 
to the defendant, and to restrain the defend
ant from dealing with it. and for delivery up 
thereof. The defendant applied to add as a 
co-defendant one W., on whose behalf, as well 
ns his own, the defendant had made the con
tract in question, and who with knowledge of
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it had ratified and adopted it. Imt who wnsjiot 
formally a party to it: -Held, following Keti- 
dnll Hamilton. 1 App. ('as. at p. 513 et 
seq.. that the defendnnt lui'l no ritrlit to force 
\V. upon the plaintiff as a defemlant, in the 
character of a joint eontfactor. < jua-re. whe
ther \V. would have a right to he brought as a 
defendant on his own motion. Toronto and 
Hamilton Xaviyation Co. v. Sileox, VJ I'. It.

Vnder an incomplete agn-ement with the 
plaintiff, the defendant and one It. went into 
possession of the plaintiff's shop, intending to 
carry on business as partners The agree
ment never was completed, the defendant and
lt. were pin out of the shop, and the plaintiff' 
brought this action to recover the amount re- 
ceived by the defendant from sales of goods 
while in possession of the shop. The defend
ant asserted that the contract was a joint one 
on the part of himself and It., hut the plain
tiff and It. denied this : Held, that an order 
under con. rule 324 (aI compelling the plain
tiff to add It. as a party defendant, in the 
character of a joint contractor, was under the 
circumstances a proper order. llubb v. .1/tu
rn », 13 I*. It. 31*7.

--------  Committeemen.] — Where credit is
given to an abstract entity such as a club, the 
creditor may look to those who in fact as
sumed to a< for it anil those who authorized 
or sanctioned that being done, at all events 
where lie did not know of the want of author
ity of the agent to bind the dub. Review of 
Unglish cases on this subject. The liability 
in such cases is not several, hut joint. Aikina 
v. Ih,million Lin Stock .1 s social ion of Can
ada. 17 l\ It. 3<*3.

Necessary Party as to Part of Claim. |
- The rule of eipiity is that if any person not 
made a party to the suit he a necessary party 
in respect of any part of the relief prayed by 
the hill, it is ground of demurrer. Where, 
therefore, a bill was filed against the Domin
ion Telegraph Company, seeking to restrain 
that company from carrying out an agreement 
for the transfer of telegraph messages to the 
American Union Telegraph Company, on the 
ground that such agreement was in contraven
tion of an agreement previously entered into 
between the plaintiff and defendant companies 
for mutual exclusive connections and exchange 
of telegraphic business, without making the 
American Union Company a party, a demur
rer for want of parties on that account was 
allowed with costs. Atlantic and pacific Tele- 
unt/ili Co. v. Itominion Tclcyraph Co., 37 (Ir. 
502.

Next of Kin Irtion to Establish Will.] 
—See Cornell v. Smith, Il V. H. 275.

(d I Xon joinder of Plaintiff*.
Assignee of Subject of Action Pen

dente Lite.] Whether an agreement by a 
plaintiff with persons not parties to the actimi 
respecting the assignment of the subject of the 
action made pendente lite makes the action 
defective depends upon the nature of the 
agreement. If ils legal effect is such as to 
render it impossible for the court to give the 
relief asked for without the addition of the 
other parties, the action becomes defective and

cannot be proceeded with until proper parties 
are before the court : hut it is otherwise when 
tin- nature of the agreement does not prevent 
tlie court from giving the relief asked for. 
Scott \. It, nolid. !> C. L. T. Occ. N. 181.

Beneficial Plaintiff -Bank—Cheque.] — 
A c 11 • m 111 • > had been drawn upon the plaintiffs, 
payable to the Hamilton Tool Company, and. 
upon an indorsement purporting to he that of 
l lie company, the defendants cashed the 
chiH|iie, and upon presentation by them to the 
plaintiffs, were repaid the amount. The com
pany repudiated the indorsement. The de
fendants’ solicitor swore that lie had good rea
son to believe, and did believe, that a third 
person was the lieneficial plaintiff, and that 
there were equities which would attach as 
against the present plaintiffs. Leave to add 
such third person was refused, hut leave was 
given lo the defendants to amend by alleging 
ihat the third person was the beneficial plain
tiff. and to set up any defence that might be 
open to them on that ground. Bark of (,'yii- 
merer v. Bank of British Xorth America, lU 
I*. It. 158.

Consignor anil Consignee. | —The plain
tiff consigned goods to persons in Ungland, 
and 'hipped them by the defendant companies 
on bills of lading, describing them as shipped
by the plaintiff, to lie delivered to —----order
or his assigns, lie or they paying freight. The 
plaintiff indorsed the hills of hiding to vari
ous persons in Ungland, to whom lie had sold 
the goods. The consignees paid the drafts 
drawn upon them for the price, and the goods 
having been seriously damaged in transit, they 
made claim upon the plaintiff for the loss. 
The plaintiff now sued for the damage, and 
was nonsuited on the ground that he had not 
sullicieiit interest, or was not the proper per
son to sue. The court, without deciding as to 
the plaintiff having no right of action, or the 
effect of R. S. O. 1877 e. 1 lli, s. 5, set aside 
iIn- nonsuit, and directed a new trial, with 
leave to the plaintiff to add as co-plaintiff* 
any or all of the consignas or indorsees of 
the hills of lading, the evidence already givpn 
to stand with any additions the parties might 
desire, reserving all costs. Il a tel y v. Mer
chants' I tes pa ten Co., 2 < 1. It. 385.

An objection was taken in the divisional 
court, that the action should have been 
brought by the consignee, J., because, ns 
was alleged, the evidence shewed that the 
property had passed to him. The objection 
was not taken at the trial or in the pleadings, 
otherwise it would have I icon shewn that the 
property was still in the plaintiff; and in any 
event J. consented to he added as a co-plain
tiff: Held, that the objection could not now 
lie raised; and. even if there were anything
in it. tin.....urt would allow J. to be added a*
a co-plaintiff. Ityment v. Xorthrrn and 
Xorth Western It. IV. Co., 11 O. II. 343.

Husband and Wife. | In a bill the style 
of cause named several female plaintiffs as lin
ing severally wives of their respective hus
bands, hut the stating part of the bill did not 
allege that they were married ; a demurrer on 
the ground that their husbands were not 
named as parties was overruled with costs. 
Webster v. Leys, 28 (Ir. 471.

Insolvent \ssiynre. |- A suit was trans
ferred from the Queen's bench under the A. J. 
Act, which, on argument of a demurrer,



5069 PARTIES. 5070
prou d tu lie defective for want of the ns- 

iiiMilveticy as a party, there not he- 
: ncessary allégation in the plaintiff's 

_- in shew that the right of action had 
. .I in the plaintiff : the court, however, 

i the cause to stand over in order to 
'li.' in ressary allegation in the pleadings 

! ihe assignee as a defendant. Curtin 
.1 / ..K. (Jr. 213.

• • i a practising barrister, dealt largely 
d transactions, hut it was not shewn 

depended thereon for his living. Be- 
insolvent, proceedings under the ln- 

. A. i of lsTô were taken against him.
I i ll ill' was assignee of a mortgage made 

< and brought an action thereon against
II . tie assignee in insolvency of C\. and

11 rs, i he on nets of the parts of the 
' 11 jailed lands. Il was objected by I*, that 
C -liould have been made a party: Held, 

i c a- not a trailer within the meaning 
i!,o Insolvent Ad, and that nothing passed 

I,, the assignee in the insolvency proceedings, 
i «a- therefore declared to lie.a necessary 
pariv. and leave was given to add him as a 

dani ./.,*• ph v. 7/a/flier, 211 (Jr. 421.

Action by plaintiffs for $4(10, as assignees 
a' ! i an assignment from the assignee in in- 

. ■!. v nt the estate of W. & A. At the 
trial the Judge held that, under the circum
stances. the amount did not pass to the plain
tiffs under the assignment to them, but lie re- 
?11-.. 1 to add the insolvents as co-plaintiffs, 
i-.- I-* the defendant was not in a position to 
kiii." whether lie had a defence as against 
1 I hiring the following sittings of the
. ' ai t. the defendant having had sufficient, 
time in ascertain his rights, and shewing no 
c ' co, the court under the O. J. Act. rule 

1 'reeled the insolvents to he added, and 
: - ment to he entered for the plaintiffs for 

t amount claimed, but. under the eiretmi- 
iin es. without costs. Woodward v. Shields, 

32 «' I'. 2H2.
s>o hitching v. Hicks, 8 P. R. 318, pont 7.

Company—Receiver.]—A receiver 
l. • • right to sue in his own name for a |
let no to the person or corporation whose I

h" has I teen appointed to receive ; nor 
■i right he conferred on him by order.

Pc In-re by an ex parte order made in the 
in which the plaintiff was appointed 

re,- nr. he was authorized to bring actions in 
1 *• n name for the collection of debts due

...... Haiti (Jrange, and brought this action
ml thereto :—Held, that an amendment 

made adding the Grange aa co- 
- without security being given for 

the r costs, they being insolvent. If there ! 
no person in whose name the action | 
l"' brought, there would perhaps be jur- i 
mi to direct it to lie brought in the 
"f the receiver. McUuin v. Fret tu, 13 j

Seduction -Action hy Step-father—Addi- 
i Mother.]- -Plaintiff caused defendant i 
irrested for the alleged seduction of his 
'lighter, she at the time of the alleged 

n not being in his service. After- 
” la* applied to amend his declaration by 

- hi- wife, striking out the allegation 
! girl seduced was the daughter of the
i iff. and substituting the statement that 

- the daughter of the wife. The appli- 
wns refused. Law non v. McDermott, 

hi ». 43.
VOL. III. D—100—11

(el Procedure in Cane» of Misjoinder and 
Nonjoinder.

Added Plaintiffs—Hight to Objiet at 
Hearing.] Where new plaintiffs are added 
by amendment, they have at the hearing the 
same rights, and the court has the same dis
cretion in the case of a misjoinder, as if they
had been plaintiffs originally ; and .......... iurt
may, under the general orders, treat such new 
plaintiffs as the sole plaintiffs. Meson v. 
Smey, 11 (Jr. 447.

Adding Plaintiff after Appeal I ttor- 
ney-Qencral—Final ,1 udyment.] A motion 
made by the plaintiffs, after the judgment in 
23 A. It. fit Mi. for leave to amend by adding 
the attorney-general as a party plaintiff in 
order to meet the difficulty raised by tin- judg
ment that the plaintiffs had no locus standi, 
was refused, upon the ground that such an 
amendment could not Ik* made after filial judg
ment. Johnston v. Consumers' (Jus Co. of Tu-
ronto, 17 1*. B. '-".'7.

See S. ('., 27 (>. It. 0, 23 A. It. 0(5(5.

Adding Plaintiff at Trial Consent.] — 
A patentee assigned part of his interest to the 
plaintiff, who alone filed a bill to restrain the 
infringement of the patent. At the hearing 
an objection was taken that the patentee was 
not a party to the suit : but he. by his counsel, 
apiiearing and consenting to be named as a 
plaintiff and to be bound by the prixwdings 
in the cause, an amendment in timt respect 
was directed by the decree to Is- made, and 
relief granted as proved. Yates v. (I rent 
Western R. IV. f'o.. 24 (Jr. 405.

Adjourning Hearing to Add Parties. |
A plaintiff filed a bill to enforce a legal 

right only, and in the course of the proceeding 
it appeared that there were otlu-rs in regard 
to whom it was a question projier to lie dis
cussed whether they had not an equitable
right in the subject of the suit : one of whom 
had not been made a party, and the other had 
failed in a legal defence which lie had set up, 
but the point was not raised by the parties. 
The court, under the circumstance*, ordered 
the cause to stand over, without costs, in 
order to add parties ; the party so failing in 
his legal defence to he at liberty to put in u 
supplemental answer if so advised. Wilson 
v. Proud foot, 14 Gr. (530.

--------- Duty of Trustees,]—Where a bill is
filed against a trustee by persons claiming 
adversely to his cestuis que trust, without 
making them parties to the bill, it is the duty 
of the trustees to object that the owners of 
the estate are not before the court. Where, 
therefore, a trustee under such circumstance* 
neglected to make the objection, the cause 
was, notwithstanding, ordered to stand over, 
with leave to amend by adding parties, with
out costs. Cleveland v. McDonald, 1 (Jr. 413.

Demurrer Amendment — Costs.]—A de
murrer was filed for want of parties and for 
want of equity, and on tin* argument it was 
admitted that the hill was defective ns 
to parties. The court refused to allow the 
other question to lie argued until the bill was 
made perfect as to parties, and gave the plain
tiff liberty to amend on payment of costs. 
Malcolm v. Malcolm, 14 Gr. 1(16.

— Effect of Judicature Act.]—Mis
joinder of parties since the Judicature Act,
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is no longer n ground of demurrer. ) oung v. 
liolmtson, 1 « ». It. 434 ; Curler v. Clarkson, 
ir* r. it. 3t*7.

--------  Examination.]- -A proper mode of
taking nn olijeetion to » person being made 
a defendant is by demurrer to the bill ; he need 
not wait until he is examined, and then ob
ject to the fpiesi ions put to hint. Kerr v. 
it' ml. 22 <ir. .VJ1*.

Particularity.1 -Where a defendant 
demurs for want of parties, he should shew 
with suflieient precision the persons who ought 
to lie parties, not necessarily bv name, but in 
such a manner as to point out to the plaintiff 
tlie objection to his bill, and enable him to 
amend by adding the proper parties. Cdivert 
v. I,inicy, HI (ir. 470.

--------  2'ime.] When a demurrer is filed
for want of parties as well as for want of 
equity, the question of parties must be dis
posed of before tlie demurrer for want of 
equity can Is» argued. Malcolm v. Malcolm, 
1! Ch. Ch. lit Ht.

Injunction Consent to Add Parties.1~ - 
On a motion for injunction an objection was 
taken, that certain necessary parties were 
not before the court ; but counsel appearing 
for tiie absent parties, and consenting to their 
being made parties, to lie bound by the pro
ceedings. and treated as if actually defendants 
on record: Held, that this cured the defect 
for the purposes of the motion. Attorney- 
Uencrul v. County of Urey, 7 Hr. «il 12.

Effect of Adding I’arlIts-—Costs,]
A plaintiff having obtained the common in
junction lor want of answer, upon a bill de
fective for want of parties, defendant put 
in his answer and obtained an order ni-d to 
dissolve the injunction. Before the motion 
was heard, and on the morning of the day 
on which it was heard, the plaintiff amended 
the bill by adding the necessary parties : 
Held, that such amendment was an answer to 
the objection, made on the motion, of want of 
parties: and. as the amendment consisted en
tirely of the addition of parties, and did not 
materially alter defendant's position, and he 
had not pointed out the objection by Ids 
answer, the court refused him the costs of the 
motion up to i lie amendment. Xncton v. 
Horan, 1 (Ir. 473.

Nolle Prosequi \onsuit.] — Misjoinder 
of defendants in a joint action of assumpsit 
cannot be cured either by a nolle prosequi or 
by a nonsuit as to some of the defendants. 
A nonsuit as to some is a nonsuit ns to all. 
and a verdict returned for some of the de
fendants is null and void. Commercial Hank 
v. Hughes, I U. C. R. lilt.

Objection First Taken on Appeal |
It i> too late i" raise an objection for the 
first time in the argument before the su
preme court that the legal representatives of 
the assured were not made parties to the 
cause. Icaa- r \ . sun Life Assurance Co.. 17
s. r. it. aw.

Objection Taken after Hearing. | Af
ter witnesses had been examined and the 
cause heard at Sandwich, the cause was re 
argued at Toronto: Held, that the defend
ant could not insist, as a matter of right, 
on an objection for want of parties not taken
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at the hearing at Sandwich. King v. Keat
ing, 12 (ir. 20.

Staying Proceedings for Misjoinder 
of Plaintiffs Lean to firing Kao Actions

Ante dating Writs—Statute of Limitation».] 
— I "poll the defendants' application, in a case 
of misjoinder of plaintiffs, under rule 324. 
the usual order is that all proceedings !»■ 
stayed till election is made as to the plaintiff 
who shall proceed, and that the names of the 
others be struck out. But there is no power 
to direct that the rejected plaintiffs shall he 
allowed to issue writs of summons for their 
respective causes of action against the de
fendants nunc pro tunc as of the dale when 
the writ in the original action was issued, 
there being no power to alter the date of 
the process. Clarke v. Smith. 2 II. A X. 
753. Xazer v. Wade. 1 B. A S. 72S, and Hoyle 
v. Kaufman, 3 (j. B. I). 7. 340, followed. Nor 
can a term he imposed that in the new actions 
the defendants lie restrained from setting up 
the Statute of Limitations. Smurthwaite v.
I Ian nay. | I Ml 11 A. C. 404. fit Hi, specially 
referred to. II utlinanee v. Toicnshiy of
Ifah iglt, 17 I'. II. 458.

Staying Proceeding until Defend
ants Added \flidarit.\ By analogy to tIs
old practice where a plea iti abatement for 
nonjoinder of co-contractors was pleaded, 
a defendant now moving to stay proeeedings 
until tlie co-eontraetors are added as parties, 
should shew hy alliduvit the names and resi
dences of the persons alleged to he joint con
tractors whom lie seeks to have added, and 
the same liability a* to costs, in ease per
son-; an- added who turn out not to he liable, 
should be entailed upon him. In an action 
begun against an unincorporated company, as 
a partnership, to recover a sum for costs paid 
by llie plaintiffs, an order in chambers allow
ing ila- plaintiffs to amend by adding ns de
fendants certain members of the executive com
mittee of ila* company, and to charge them in 
the alternative as personally liable by reason 
of iheir having sam-tiom-d the arrangement 
hetwis-n ila- plaintiffs and the association, 
was nllirmed without prejudice to the defend
ants applying to add parties. Ail,ins v. Cum
in ion Lice Stork Association of Canada. 17 
1\ It. 3113.

Partners. \ In the case of a nom
inal corporation, which has no legal status 
as such, the ostensible corporators are part
ners ; and their liability as partn«-rs. on the 
contracts of the company, is a joint, and 
not n joint and several, liability. Where 
some, hut not all. of the contractors are sued 
in nn action, they are entitled of right to Imvi
al I the others within the jurisdiction added 
as defendants: and. the plea of abatement 
having been abolished, the method of excep
tion is by prompt application to the court 
under rule 321. As to the representatives of 
tin- deceased or insolvent partners, there is 
a discretion to add or not. tjildcrslccre v. 
Hal four. 15 1*. B. 21)3.

Staying Proceedings until Plaintiff 
Added Insolvency.] Where a suit was 
commenced in the name of a person who had 
previously assigned his interest to a creditor 
by way of security, and the plaintiff became 
insolvent before decree, hut the cause pro
ceeded to a hearing without any change of 
parties, ami a decree for the plaintiff was 
pronounced, the court, at the instance of de
fendants. stayed proceedings until all proper
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r' ■ • should be brought before the court. 

" t. v. MeUomm, IS nr. Ml

Striking out and Adding Defend
ant* at a rial. | At the trial, mi objection 

. iiilarits" counsel. that one defendant bad 
• in properly joined, the Judge, on plaiti-

- .implication, struck his name out of the 
i .1.1. and upon defendants' counsel chiim-

'■ right to plead in abatement the non- 
r of another party, the name of such 

n was with his consent added to the re-
i defendant : I fold. t hat the finit

.merit had been properly made. Inil not
- . otid, McKee v. Joli, ‘JO ('. 1*. 610.

Striking ont Defendant after Ver
dict t'ont a t’lcadiiiy. |—The plaint iIT ob-
! ......I a verdict against two defendants as
;i irttiers, which was set aside ts-canse partner- 

p was pot proved. The plaintiff then np- 
I to strike out the name of one of the 

■ l uit' Held, that the amendment might 
he nude, with costs to the defendant struck 

as upon a nolle prosequi. Held. also. 
' i the defendant miL'hl plead de novo, with- 

• : swearing to his defence, within two days 
• >r the amendment and payment of costs, 

v. Lnnt iruod, 1 V. L, t*h. till.

-----— .Vo/Zc Proteqai.|—Two defendants
-■ 'tied on ..........minou counts joined in a

■ a i never indebted. After the record had 
a entered for trial, their attorney told the 
iie \ for the plaintiff that the defendants 

re not jointly liable, hut that one was, and 
; i mi ill 's attorney I hereupon entered a 
prosequi on the record as to one, lint 

'•'I to tile it. lie then took a verdict 
i the other, upon a written agreement, 

I h\ the attorney after such entry, to 
i is liability in a sum named. After 

•idiot this defendant was arrested, and 
1 - II moved to set aside the proceedings : 

Ih I. that the plaintiff, instead of entering 
|irosiN|iii. should have moved to strike 

. defendant's name, but under the eir- 
this was allowed to lie done after 

• • : i and tin- rule was discharged with 
Hat nurd \. .I/c/% no,». 2 I'. |{.

Striking out Defendant without His
Consent, | In an action for servie«*s ren- 

to defendants' vessel, the plaintiffs 
1 tally that the four defendants sued 

he vessel. One of them was then 
• itid swore that another defendant had 
i" have any interest in the vessel when 

rvic. s were rendered, though lie was 
registered owner. The name of this do

wns then struck out. No certificate 
' -'ration was produced : — Held, that 

' « !.. I'. Act. s. US, the amendment
' horized : and that the name of a de- 

mproperly joined may Is» struck out 
hi' consent, and even against his ex 

' lection. /.tdr Su/ierior \ariyation 
‘ lt> at I it. 64 V. <*. It. 201.

Striking ont Plaintiff -Hunbard and
\ 1‘itf'iiivnt. 1 1'nder the practice in 

'■ "tin. when the wife is improperly 
coulaintlff with the husband, the 

not abate, but the wife's name must 
mu nf the record and the case do- 

1 a< if brought hv the husband alone. 
' ' Stadarnna l ire nml l.ifr /a*. 1 V>„
II '' <• It. 212.

See McKean v. June». 10 S. C. It. 4,SO ; 
Lee v. Uovkin*. 20 O. It. 000; Crrrar v. 
Holbert, 17 I*, it. 283; Chaput v. Hubert, 14 
A. It. 364 : t'uiran v. Allen, 23 A. It. 467. 
20 S. C. K. 202.

3. Practice in I ddUng Partie».
After Decree Petition -f'ottt.] An ap

plication to ameiffl after decree, under order 
43S. by adding a party interested in I lie equity 
of redemption, need not lie on petition, but 
is properly made on motion. Where such a 
motion was opposed on the grounds of irregu
larity as not living by petition, the costs of 
opposing it were refused. Ilarrixun v. (irier, 
2 t’b. Cli. 440.

-------- Petition— lt( rim e of \lortyayor. ]
- A., a mortgagee, tiled bis bill to foreclose 
against It., alleging that the mortgagor had 
died intestate, leaving him bis heir at law. 
and so entitled to ilie equity of redemption. 
After decree, A. discovered that the mort
gagor bad by will devised the mortgaged prem
ises to <\. and. by petition, sought to add 
him as a party, and that lie might be held 
bound by the past proceedings in the suit. 
The leave was refused. Portman v. Paul, 10 
til. 458.

See Koyvrt v. Koycra, 2 tlr. 137.
After Replication font».] After re

plication Held, that the plaintiff might 
amend his hill by adding a defendant, without 
withdrawing the replication, hut on payment 
of costs, •tohnaon v. foirim. 2 I'll, l'h. VI.

Bill Taken pro Confesse. I Where 
a plaintiff had obtained an order to take the 
bill pro confesso against one of the defend
ants, and afterwards applied to amend by add
ing parties without prejudice to the order 
which had been «o obtained, the motion was 
refused. Herehmer v. //< imon, 1 (!r. 02.

Dispensing with Service on Original 
Parties .1 iidfinnnt 1'nditor l **i(/nincnt. 1

Where a plaintiff desired to amend by add
ing as a defendant a judgment creditor who 
had assigned bis claim to the plaintiff, leave 
was given for that piirnose. dispensing with 
service on the defendants already before the 
court. Itoomer v. Uibton, 4 Hr. 160.

Evidence after Amendment. | Where, 
after the evidence at the bearing was closed 
on both sides, the court ordered the cause 
to stand over to add a party, further evidence 
between the original parties was held to Is- 
inadmissible at the adjourned bearing. W- 
torney-1 irlierai v. Toronto Stree t It. IV. Co., 
16 Hr. 187.

Evidence before Amendment. | —
Where a bill is amended by adding parties

r la intiff, the depositions of witnesses who had 
teen previously examined in the eausi» may be 
read at the bearing, fhinholm v. Sheldon,

Laches in Applying. | An apidiration 
for leave to withdraw the replication and 
amend the bill by adding parties, where the 
cause bad been set down for examination, 
and where the amendment would post|M>ne 
examination till the following term, was re
fused with vests, the plaintiffs having been 
guilty of ladies in making the application. 
H oodatock v. Xiayara, 1 fli. (’ll. loti.
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Leave to Amend -Scope of.]- When u 
cause stands over with leave lu amend by 
adding parties, the plaintiff has no right to 
introduce any ainendnient. though immnter- 
ial, lliut is unconnected with such leave. 1 tut 
the amendment made in this case was not so 
unconnected with the order to amend as to 
render a motion to expunge the same proper. 
Chisholm v. Sheldon, 1 Ur. 2114.

Where u cause stood oter at the hearing 
with leave to add parties and to e.xihibil an 
interrogatory to prove the will of the testa
tor. and the plaintiff afterwards amended by 
making the devisees of the testator co-plain
tiffs. and in addition to the interrogatory to 
prove the will exhibited interrogatories to 
prove the fact of the persons so added as co- 
plaintiffs being those named in the will; a 
motion made to expunge those interrogatories 
as living unwarranted by the order to amend, 
was refused with costs. N. G\, ih. 425.

Where, after the time for amending as of 
course, an order is obtained to amend by 
adding a party " with apt words to charge 
him or otherwise, as plaintiff shall be ad
vised," the plaintiff can only make such 
amendment as is required to introduce the 
additional party. GUlespic v. hrover, 2 (Jr. 
120.

Praecipe Order. | A party plaintiff may 
be added under a principe order to amend. 
Dun n v. Me Lean, (5 1‘. It. 07.

Waiver of Contempt. |—An amendment 
of a hill by adding parties, requiring no ans- 
ver from the defendant, is a waiver of pro

cess of contempt for want of answer, and in 
alien a case the court will on an ex parte 
motion order the defendant’s discharge.
v hrusht r v. t onnotly, l Ur. 422.

Waiver of Injunction. | After service 
of an injunction the plaintiff amended his bill, 
and added a new defendant, who was a mere 
trustee for the plaintiff, without however al
tering the frame of the bill, or the prayer. 
Afterwards defendants committed a breach of 
the injunction, and the plaintiff moved to 
commit them: Held, that the amendment 
was not a waiver of the injunction. Melton- 
tall x. mi Hay, 12 Ur. 111.

Where a motion for injunction stood over, 
and before it was again brought on the plain
tiff amended Ids hill by adding necessary 
parties, and again brought on the motion with
out giving a fresh notice, the court refused to 
hear llie motion on this objection being taken. 
Il est a volt v. < uekerliuc, lit Ur. lull.

Su Jones v. Miller, 24 U. It. 2(18. post
11. 2.

4. Practice in Striking out Parties.
At Trial Ih fendant — Ubj<ction.\ Un

der ('. L. 1*. Act. s. tJS, the name of a defend
ant improperly joined in an action on con
tract nuiy be struck out at the trial, without 
Ids consent, and even against his objection. 
Lake Superior Saviyation Co. v. llealtg, 24 
i . r. it. 2oi.

Sec Hurritt v. Hamilton. 17 V. ('. It. 443.
--------  Plaintiff.] Where in assumpsit the

w ife of the plaintiff' was improperly joined ;

—Held (before the C. L. I*. A.), that the 
Judge at the trial could not strike out her 
name. Itisehmuller v. I berhaust, 1U V.
It. 012.

Defendants not Served.| Where tin* 
plaintiff had declared against several defend
ants. and only one had Is-cn served, the others 
were allowed to he struck out of the declara
tion. '/.aritz v. Hoover, M. T. 1 Viet.

Ex Parte Order. | Neither a party plain
tiff nor a party defendant can be struck mit 
under an order to amend obtained ex parte. 
Itunn v. McLean, 0 1’. It. 07.

Witnesses hiconipctcncy ■— Hcnioval bp 
Striking out as Parties.]—The plaintiffs sued 
defendants II.. M., and S.. as joint makers 
uf a note. 11. and M. did not appear, and 
judgment was signed by mistake against all, 
hut set aside as against S., who pleaded:— 
Held, that an application to strike out the 
names of II. and M. from the record, so that 
they might he called as witnesses for 8.. was 
proper I v refused. K err v. Hereford, 17 U. 0. 
It. 158.

5. Hcvtvor.

(Sec, also, Scike Facias and Heviyob.)

Death of Party Infants—Guardian.]— 
When it becomes necessary to revive by way 
of amendment against infant defendants, tin- 
proper course is to amend simply in the lirst 
instance by making the infants parties. After 
linn is done, if the infants fail to have n 
guardian appointed, the plaintiff may apply 
under the 13th order to Imxv a solicitor ap
pointed guardian, and in either case the 
plaintiff will be in a position to move that 
the suit do stand revived. Kirkpatrick v. Fou- 
11 in tie, 4 Ur. 54! I.

------ Mortgage — Ejectment — / m prove
nants.] In ejectment the plaintiff obtained 
a verdict, but. as the defendant had made im
provements on the land under a honft tide 
belief that the land was his own. lie was held 
entitled to the relief given by II. S. O. 1x77 
e. !*5. s. 4. and a master was directed to as
certain llie value of such improvements and 
report thereon, which lie did. A rule nisi 
having been obtained to refer back the report 
for tin* reasons stated, it appeared that after 
the report the defendant died intestate, and 
that no personal representative had been ap
pointed, leaving a widow who was residing on 
i In* land in question and a son by a former 
wife, hut no children by the second wife, 
and also that defendant had assigned all his 
interest in the stint to Is- found due for im
provements to n loan society. The court per
mitted the plaintiff to amend his rule nisi by 
calling on the widow or son of the deceased 
and on tlie loan society to shew cause why 
they should not he made parties to the suit, 
and w hy I hr former should not be appointed 
under A. .1. Act, ■. *•'. i" represent the et 
of the defendant for the purposes of this 
motion and all subsequent proceedings in ilv 
reference, and why in that event tin* relief 
asked by the rule should not lie granted. Me- 
earthy v. Xrbucklc, 31 ('. 1». 48.

Order to .intend.]—When any of 
lIn* parties to a suit die, and it is necessary 
to bring the representatives of such deceased
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pai . before the court, an order to amend 
.•il for that purpose will he granted.

,//, \. Meredith, 2 Ur. (51)1.
Order to Amend—Xotiee of Mo- 

?... Whfii a defendant to a suit dies, and 
il... , iaimilï desires to amend h.v way of re

pu i>unnt to s. 15 of «the Oth general 
the proper mode of proceeding is to 

■ I-.• notice of motion to amend upon the 
» ,'i intended to be brought before tin- court

i amendment, Ooodevc v. Manner», 4 
tir. 1U1.

Proceeding without Order — Subsc- 
I'm in s. | When a suit be- 

defective, and is proceeded with without 
i■ ’r of revivor being taken out. a suh- 

pplieation. by petition, to supply the 
l adding parties, is not improper; 

i • lie new parties may not he bound by the 
■ .-dings had in their absence. /*<• 7» v. 

/*«■/.. 2 Ch. Ch. 204.
>• - (Jiiant; v. Sincher, (1 I’. It. 228. pout II.

• : lieitor <1 uiniiig I‘In ini iff 8 without Autli-

( Si i . also, SOLIt lTOIt. )

Striking Ont—Costs,]- Name of person 
i• • i"fly made a plaintiff by a solicitor 

a - ..ni, and solicitor ordered to pay the
1 Idler \. Hill. 4 C. I.. J. 78.

Itiglit of Defendant to Apply—
' r.y a resolution of the council of a

pal corporation the mayor and clerk 
• 'tructed to grant a certificate under 

■ n-<»rate seal to the solicitors for the 
r plaintiffs authorizing them to join the 
ration as plaintiffs in this action upon 

r - ;! homl. to the satisfaction of the 
. indemnifying the corporation against 
-i'. A bond was accordingly banded 

mayor, who retained it. but the action 
' - i.rough! by the solicitors, and the eor-
; .a joined therein as plaintiffs, without 

iting of any vert i lira tv under the cor- 
-eal. After the action had been begun 

i mayor informed the defendants’ solicitors 
- - certificate had been issued, and stated 

1 he would not sign one until lie had been 
advised by counsel:—Hold, that the 

"as brought in the name of the corpor- 
ilimit authority; and that the defend- 

had the right to move to have such name 
out. Semble, that the corporation 

1 ! have been pnrties to the motion. Held.
: at as the solicitors for the plaintiffs 

i hi the corporation were not guilty 
ntentional wrong-doing in joining the 
"ii as plaintiffs, they should not he 

-1 de for the defendants’ costs. Town 
<■1 I : "rrit v. Wen y mouth. 15 TV II. 05.

/tight of Defendant» — Absence of 
' Corporate Seal—Co*f4.1 — Solici-

- began an action in the name of a 
I'.1-'- . hnul hoard and an individual as plain-

"■ retained for the hoard by a special 
■ aptiointed by resolution of the

t under the corporate seal : the pur- 
I" th»- appointment, ns stated on the

the resolution, embraced the com- 
1,11 nt of any notion respecting the mat

ters referred to and the employment of coun
sel. the subject of the action being one of 
such matiers Held, that this was not pro
per authority from the school board to the 
solicitors to bring the action, and the defend
ants had the tight to have the name "i the 
hoard as plaintiffs struck out. Town of Mar
rie v. Weaymouth, 15 l*. It. !>5. followed. 
The solicitors having acted in good faith and 
under the belief that their retainer was suffi
cient. no costs were awarded. Hoirie Dublin 
Sellout Hoard v. Town of Hurrie, 10 1*. 11. 
33.

7. Strangers Applying to be Added.

Creditors Substantial Interest — .4*- 
signee. |-—The defendant < \. as assignee of tlu 
defendant II. for the benefit of creditors, had 
taken possession of the goods in question, on 
which tin- plaintiff claimed a lien under an 
unregistered agreement in the nature of a 
chattel mortgage. On motion of certain cre
ditors they were made parties to the action, 
under rule 103, O. J. Act, on the ground that 
they had a substantial interest in the subject 
matter of the action. Hitching v. Hicks, 0 
iv K. 618.

Judgment Creditor Heyistration of 
Judgment—I’rioi itics.\ A. obtained a judg
ment against It. and registered same and is
sued li. fas. against lands, kept them in force, 
and filed a lull on the judgment, before the 
A« l abolishing the registration of judgments ; 
< V had obtained judgment against It. and re
gistered it, hut subsequently to A. ; C. filed 
Ids hill to set aside a prior sale made by It. 
to 11., not making A. a party. A decree was 
pronounced in his favour sustaining the sale, 
lint giving him a lien on the purchase money. 
A. applied by petition to he made a party, 
and have his priority declared in that suit : - 
Held, that lie could not by petition make him
self a party to that suit, and that his remedy, 
if at all, was h.v hill, cjuu-re, had he any 
remedy at all? City Hank v. McUonkt y, 3 C. 
I.. J. 125.

Purchaser lniprorcmcnt8.\ -A. having 
an interest in improvements for‘which, in a 
suit between It., his vendor, and It. 
obtained a decree:—Held, that A. could not, 
by |H-tition. make himself a party to such 
suit ; and that his remedy was by bill. Slater 
v. 1 uuny, 11 Ur. 208.

Wife Seeking Alimony Collusive 
Suit. | The action was brought by one I-’, and 
his wife, against Archibald to recover 
nine years’ arrears, under an annuity deed 
made by the defendant to secure $120 a year 
to the plaintiffs during their lives. Janet 
the defendant's wife, had joined in the 
annuity deed to bar her dower. Subsequent
ly the defendant abandoned his wife and ab
sconded ; Janet F. then brought an action 
for alimony, and now applied to lie let in 
to defend this action, on the ground that 
it was <-allusively brought for the purpose 
of defeating her suit for alimony, and to 
deprive her of her dower in the lands :— 
Held, that Janet F. was entitled to he ad
mitted to defend. Ferris v. Ferris. It 1‘. It. 
443.

See Toronto and Hamilton Xavigation Co. 
v. S il cot, 12 I*. It. 022. ante (2> (c>.
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S. JSulmtitution of l'art ic*.

(ai ItcfcHilUHtë.

Municipal Corporations II atcr Vont- 
III 1**1*1111 l *. | I ' lldiT lllt- VXtellsive (KlWITH of 
amendment conferred hy ntTiU statutes :— 
ll.-lil. thaï there was power to substitute lin* 
corporation ut tlif i ii v nt Ti trou lu as defend- 
niils iu tlii" va''1. Ii'iil'i \. Toronto Water 
Murk* Coinini**ion, Il (h. J. 10S.

.<<• also llooriyun x. Ihinvoll, ** I’. 1t. 184.

(In l'hiintiff*.

Class Suit IH*iui**al of I et ion . ly./.nW 
to < 'nul .,/ I /./a ul. | I 'puli hint ion mi behalf 
ni' i he |>la ini ill lo a .1 litige of the court of 
appeal lor an order substituting a new plain- 
nil lor him. anil extending (lie time for giving 
seeiirii,v lor the costs of his appeal from a 
juilgine.il dismissing the action and for deli
vering reasons of appeal : Held, that al
though w hen- a judgment has been pro
nounced in favour of l lie plain till' in a class 
action, ihai judgment enures to the benelit 
of I lie class, and lie cannot deprive the others 
of that henelii. this i< not so where the action 
has I wen dismissed: the rea-oiis which apply 
in favour of depriving a plaintiff of the con
trol of a favourable judgment do not exist in 
the ins of an adverse decision; and in this 
case there was no ground upon which, unless 
by coiiseiil of i lie defendants, an order for 
substitution could he made. Mucdonahl v. 
< it It of 'Toronto, IS |\ It. 17.

Controverted Municipal Election
ll it lull limit of Ifelator. | Where the relator 
in a proceeding in the nature of a quo war
ranto under the i "onsolidated Municipal Act, 
1st*-, desires lo withdraw, the court has no 
power, under the statute or otherwise, to com
pel him to go on against his will, nor to sub- 
si it uie a new relator. The power given hy s. 
It*1'- i- to 'iihsiimte a new defendant, not a 
relator. /i’« oiiin <x rtl. Mutton v. Hut hr,
it r. it. .>•.*.

Ejectment | The ( I,. |‘. Act, 1*0(5,
does ia,t aiilhoriz.i- the striking out all the 
plaintiffs' names iu n summons in ejectment, 
and substituting a new set therefor, after the 
entry of tin- record for trial. Hohinton v. 
litll, Yuttbinder v. Itill, !* C. I*. 21.

Promissory Note IHvition Court.] — 
Revised rules 211. ‘21U. and 224 of the divi
sion courts authorized the Judge in this case 
to substitute rh.' name of the plaintiff for that 
of the original holder of the promissory note 
sued on as plaintiff in the action. I'ctjij v. 
Iloirlt tt, 28 O. R. 47.'l.

Sn M'orthinffton v. Itoniton (l 1*. R. (58.

!*. Other t 'ana,

Benefleinries Content- Amendment — 
IHterctinu. | To entitle a defendant to secu
rity for costs, it is not sufficient to shew that 
lb'1 plaintiff i- a man of no means arid has no 
beneficial interest in the subject-matter of the 
action; it must he shewn that it is really the 
notion of some other person, (iordon v.

1 Armstrong, 1(1 V. R. 1.‘52. explained. The de
fendant sought, in the alternative, to have 
the persons alleged to he really beneficially in
terested added as plaintiffs: Held, that tie \ 
could not he added without I heir consent in 
writing : rule 5521 lb*. I«eave given to 
amend the defence hy setting up that îles-, 
persons were necessary parties. Semble, how
ever, that the court has discretion, under rule 
oil*, to proceed in the absence of some of the 
persons interested in the question under adju
dication. Major v. Maekt n:i<, 17 I*. It. is.

Collateral Proceedings. | Semble, that 
the power to bring other parties before the 
court under s. S of the A. ,1. Act, 1K7.'5, does 
not apply to summary proceedings collateral 
to the action. I ietoria Mutual Tire Inn. Co. 
x. Hethune, 1 A. R. .'HtS.

Counterclaim -Acte lh fendant* to 
stnl iiuj out. | - A person brought into an 
action as defendant to a counterclaim deliv
ered by the original defendant cannot deliver 
a counterclaim against such defendant. Such 
a pleading, not being authorized by the rules 
or the practice, was struck out on summary 
application. Const ruction of rules 371-38U. 
Street v. Cover, 2 ( j. I’-. I». 4US. followed. 
Creen v. Thornton. '.* C. L. T. < ><•<•. N. Id'.*, 
distinguished. Semble, if the company brought 
in here as defendants by counterclaim had 
been proper parties, cross relief might have 
I wen given them, under rule .'571. by staying 
execution upon any judgment recovered against 
them until tliev should establi-h their set-off 
in an independent action. The action was 
upon a promissory note. The counterclaim of 
iIn- original defendants alleged that the plain
tiffs took the note under circumstances which 
disentitled them to recover: Held, a defence 
and not a counterclaim. It further asked 
(hat the plaintiffs might be ordered to deliver 
up tne note to In- cancelled: -Held, that if 
that was a proper subject of counterclaim, it 
was one arising between the plaintiffs and 
the defendants as the result of the establish
ment of the defence, and did not render the 
introduction of new parties necessary. It 
further asked that if the plaintiffs should lie 
found entitled to recover upon the note, the 
new defendants by counterclaim should be 
ordered to pay it: -Held, not a matter in 
which the plaintiffs were concerned, and there
fore. under rule 5*7*5. other persons could not 
be brought in as defendants by counterclaim. 
It further alleged that the plaintiffs and the 
new defendants by counterclaim conspired to
gether with the fraudulent intention of keep
ing certain insurance moneys without apply
ing them upon the note sued on : lint there 
was no assertion that (he plaintiffs received 
the insurance moneys, or any part of them, 
beyond the amount of the note ; and the 

1 prayer was that the new defendants by 
; counterclaim, and not the plaintiffs, should 
I account for the insurance money over and 

above the nmoun, of the note : Held, that 
there was no excuse for joining the plaintiffs 
as parties liable to account with the added 
parties, and therefore no excuse for adding 

' tiie latter. And the counterclaim of the 
original defendants, as far as it added new 

I parties, was struck out. tJencral Chi trie Co. 
v. I ietoria Electric Liijht Co. of Lindtay. 1(1
v. r. 47(i, rao.

Creditors - Chattel Mortgage.] ■— The 
plaintiffs took a chattel mortgage from W., 

; who the next day assigned to the defendant
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, ip,.i fur ilu- lieiielii of his creditors. The 
■ ,i m: wiis not n creditor, and, before any 

, , I.ml liwn informed of the assignment.
!... ;.;.uiitifl>. who had omitted to register 

.r, g.tge, demanded of I lie defendant 
.,.i. iuiiiainvd in it. which was refused, 

i• 11>uii this action was brought. I'poll
...... I ;. 11. atinii of I lie defendant, with tin- con-

M ,i creditor of \v.. the master in 
, |„111hers ordered M. to he added as a party 

;l.i111. ni order to test the validity of the 
( i.iiiii ills' mortgage : Held, that the defen- 
i,, |: w.i> nui emit led to the order, for when 

i , j.; miiills demanded the goods the creditors 
• : i,.• right, and they could not by a siihse- 

111 ;l.M iit make good their claim under the
, .i,nielli. // /I III II il V. /twMI'lll , .*• 11. It. -Kill.

Owner of Adjoining: Land U»-*vin»iun 
t,l S’ili I' rnml. | '1 In- defendant and his
I, rut lier partitioned their lands, defendant 

■ king the west half of a lot, on which was
i, hotel, and the brother the east half, on 

uin. it h More was erected, each supposing 
tl.,1. ihe division line ran between tin- two 
I .ddiiigs. The defendant sold liis portion to
II. ; I lilt iff. who had lived opposite for many 

, I . the land being described as the west
j,.iii . ordiug ioa plan. The hotel encroach-
rd upon Ila* east half at the rear end of the 

..ling about thirty-four incln-s. the value of 
tip land encroached upon being very trilling.
I .ipprai'eil that the hotel could la* moved for 
t...ni S in : and that the defendant had offered 

p, proc ure a lease of the portion encroached 
;; .h ni a nominal rent, which was refused. 
I . plain)ill charged that the defendant had 
fui-- > and fraudulently represented that the 
ii, -« line be*tween the two lots ran be-
..... the two buildings, and brought an

..a therefor, praying for a rescission of the 
ior an account of improvements, and for 

Tin* deed was drawn after the 
.1 misrepresentation, and after the plain* 

■ ox uf tin* encroachment, and nothing 
li'ii said a I lout the line. The Judge at 

ii. irial found that there was tlo false repre- 
m .'.iiion, hut he added defendant's brother as 

ir.,v. and directed him to convey to the 
.:) the land encroached upon: Held,

. the brother should not have been added, 
plaintiff, having based her action on 

ground of fraud, should not he allowed 
upon an entirely different ground. 

• m v I/m I. 32 <\ I*. 11C».

Release by One Plaintiff. | After issue 
i ..lie of two plaintiff's gave to the de- 

: ,iii a release under seal of nil actions and 
mN. The defendant thereupon moved to 

-ur. II proceedings in the suit: Held, that 
the 'I* fendant should plead the release, and 

•• was not entitled to a stay of proceed- 
'i.I the remaining plaintiff was allowed 

: ike out the name of the other plaintiff.
■ \. i ariing, s r. H. 171.

Transferees of Goods - Annignic for 
1 r*. | The firm of It. & Co., consisting

■*•* members, supfilied goods to the de- 
-. and subsequently one of tin* nietn- 

■ tired, and transferred his interest in 
"ei< of the firm to the remaining 

! "r*;. who continued to carry on business
ui. tlu* same firm name, and afterwards

assignment in R., under Is Viet. c.
for the benefit of their creditors. 

I assignee, sold to the plaintiff the debt

supposed to la* due from the defendants to It. 
X Iii. for the price of the goods supplied, and 
al", the Interact "t B. k Co. In anj -""d- 
supplied and charged to anyone, remaining un- 
sold, and the plaintiff brought this action to
recover the same. The g.... Is in question,
however, were not purchased by defendants, 
luit were consigned to them for sale by It. 
X Co., by whose instructions the proceeds of 
the goods actually sold were remitted to II. 
X Co., to whom they had been assigned by It. 
X Co. At tin* trial it appeared from the evi
dence that iIn* defence was undertaken and 
conducted for the defendants by II. X Co. 
The Judge found that no debt had ever existed 
from the defendants to It. X Co., and dis
missed the action, refusing to add II. X Co. 
as parties. The plaintiff moved by way of 
appeal from this judgment, seeking to make 
II. X Co. and 17. parties, and to charge the 
defendants in the character of bailees of the 
res.due, remaining unsold, of the goods eon- 
signed to them by It. X Co., in which lie claim
ed an interest, subject to the right of II. X 
Co., if the transfer in them should lie upheld, 
or absolutely if that transfer should lie set 
aside as u fraudulent preference : - Held, 
that these questions were “ questions in
volved iii the action " within the meaning of 
rule 1U3, O. J. A., having regard to tlm 
manner in which the defence was conducted, 
and to the fact that tin* transfer to II. X Co. 
was set up in the defence, and that the plain
tiff should he allowed to amend under that 
rule, hut the amendment must Is- confined to 
the plaintiff's possible rights. 2. That by s. 
7 of 4M Viet. e. IMS, 17. \\a> the only person 
entitled to enforce the right of tl»* creditors 
of U. X Co. to set aside the transfer to II. X 
Co., hut that transfer was not made hj the 
same firm of It. X Co. who assigned i<> 17. ; 
that the two estates were distinct, and the 
creditors of the original firm, not the creditors 
of the new firm, were those only against whom 
u fraudulent preference by the original firm 
could lie declared void; that tin* plaintiff could 
have no higlier right than 17.. through whom 
In* claimed, and could not therefore attack the 
assignment to II. X Co. Tin* plaintiff was 
granted leave to amend by adding il. X Co. 
as defendants, his elaini against them to Is* 
limited to nn ai-eount of their debt and of 
payments on account thereof, and. as against 
the original defendants, to obtain the unsold 
goods ns soon as the debt due II. X Co. should 
he satisfied : and by adding 17. as a plaintiff 
upon tiling his consent, payment by tin* da in- 
tiff of the defendants' whole costs to he a 
condition precedent. I ilaom v. II'm/sois 
Manufacturing < 1Ô O. It. 21N.

II. Necessary and Proper Parties.

1. \nxiijimr uml . 1 HHtynee of ('hone in Iclion.

Absolute Transfer - Ihmurrrr — Iti » 
Juiliratu.] ( '.. by instrument under seal,
assigned to the defendant, as security for 
moneys due. his interest in certain policies of 
insurance, on which In* had actions pending. 
C, afterwards gave to It. X Co. nn order on 
the defendant for the ha In nee of the insur
ance money that would remain after paying 
his debt to the defendant. It. X Co. indorsed 
the order and delivered it to the plaintiff, by
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whom it whs presented to the defendant, who 
wrote hi- inline across il- face. It. iV Co. 
afterwards delivered to the pluintiIT a docu
ment signed by them stating that, having 
been informed that the indorsed order "as 
lioi negotiable by indorsement, to perfect the 
plaint ill's title and enable him lu obtain the 
money in ilie defendant's bunds, they assigned 
and iraiisl'erred their interest therein and 
appointed the plaintiff tla ir attorney, in their 
name, lint for his own use and benefit, to 
col lei i the same. The defendant, having 
received the amounts due ('. on the insurance 
policies, informed the plaintiff, on his demand
ing an invoiinl. that there were prior claims 
that would absorb it all. The plaintiff then 
filed a lull in equity for an account and pay
ment "f the amount found due him. to which 
ilie defendant demurred for want of parties, 
alleging that the order, though absolute mi 
its lace, was, in fact, only given as security, 
and i luit, in account between It. A: Co. and C. 
being necessary to protect C.’s rights, V. was 
a ne, , - ary party to the suit. The demurrer 
was overruled and the judgment overruling it 
not appealed from, and the same defence of 
want of parties was >et tip in the answer to 
the lull : Held, that the question of want of 
partie- was res judicata by the judgment on 
the demurrer, and could not lie raised again 
11> the answer. Even if it could, the judg 
ment was right, as C. was not a mv.-sary 
parly. As between the plaintiff and the dé
tendant ilie order was an absolute transfer 
of ilie fund to be received by the defendant, 
and was treated by all the parties as a nego
tiable iiisirinneiil. The defendant had noth
ing a. do with ill......initie.* between C. and
]>. «V Co., or between It. X Co. and I lie plain
tiff. hut wa- bound io account to the plain
tiff in accordance with his undertaking as 
indicated by the acceptance of the order. 
J/c/ll'tiM v. Junes, lit S. C. It. 48».

Written Assignment Itcxturalion of 
.1 v.vo/hm'x Itii/ht. | Coder the provisions of 
It. S. 11. lss7 , . |o‘J, in order to enable the 
assignee of a chose in action to sue in his own 
name, tin- assignment must lie in writing, but 
a written instrument is not required to restore 
the assignor to his original right of action. 
Urn où \. lil oek. Liiî S. C. It.

Sir 1‘riltn \. < '•iiinrrlirut I'in lux. Co., 
A. It. Ill»: Wulls v. Sautt Sic. Marie 

J^wer ami /*«//* Co., 18 < 1,. T. t Ice. N.
117 ; s,ii.lt \. Itrm,lid, 1» C. !.. T. dec. X. 
Is! : /bin/, nf t'ommerei v. Hank of British 
X or III inn rira, P» I*. It. ViS : Yate* v. (irrat 
Wish m If. II. in., i*| <ir. 4113; McCarthy 
v. Arbucklc, .'Il C. I*. -18.

11. .1 Hornejf-ti'iniral.

Canal Company Sail /»// Shareholder* 
I in i nu i>er Conduct of llirrr Ion. | -When* 

by the Art of incorporât ion the government 
is authorized to purchase the corporate estate 
on payment of its full value, the attorney- 
general i< not a necessary party to a bill by 
the stockholders against the directors, com
plaining of improper conduet on the part of 
the latter in dealing with the corporate funds. 
Hamilton v. Desjardins Canal Co., 1 Hr. 1.

Charitable Bequest.|- To a bill either 
to establish or impeach the legality of certain 
charitable bequests, the attorney-gen era I may 
lie made a party. Davidson v. Boomer, In 
Hr. 1.

Church Corporation Suit h\l Man
ier. | A bill will lie by a member of the cor
poration of the church society of the diocese 
of Toronto, on behalf of himself and all other 
members of the society, to correct and prevent 
alleged breaches of trust by the corporation; 
ami to such a hill the attorney general is not 
a necessary party. Boulton \. i hau l, 
Society, 15 Hr. IÜU. See «S. C'„ 14 Ur. Hid.

Church Trustees - Action lo Set aside 
Ihi'l. I Where a bill was tiled in the name 
of "The Trustees of tin- Franklin Congrega
tion of the Methodist Church of Canada," 
against persons . I.liming under a deed from 
their grantor, for the purpose of setting aside 
such deed a> a cloud upon the title of the 
plaintiffs : Held, that the suit was properly 
instituted by the trustees as such; and that 
neither their grantor nor the attorney-general 
was a necessary parly thereto. I rush es of 
Iranklin t linnli \. Maguire, 111» Ur. Kill.

Crown. | The attorney-general is not a 
necessary party where the result of a suit, 
whatever it may lie. will not prejudice the 
Crown, and there is no interest of the Crown 
jo be protected. Bin nr I \. O'Meara, ô Hr.

Tille lo La nil. | - The attorney- 
general was held a necessary party where a 
quest on affected the light of the government 
to the land granted in n patent ; and leave to 
amend was granted to enable him to lie added 
as a party, although the defendant was in a 
position to move, and made a counter-motion, 
io dismiss ; hut defendant was allowed costs. 
tirent W i sh rn If. II . Co. v. Jones, H Ch. ( 'll. inn.

Crown Patent Suit to Set a*iilr.\—The 
bill alleged that the patentees obtained their 
patent by false representations to the govern
ment, and shewed a ease in which the paten
tees would not he entitli-d to compensation if 
the patent were set aside and the land given 
to another : Held, that to such a hill the 
attorney-general was not a necessary party. 
I fee* v. Attorney-Uencral, 111 Ur. 407.

Expropriation of Laml Title to Road- 
iray. | See Hr Trent Valley Canal, 11 O. K. 
c.'-T.

Gas Company A indication to Add .11- 
torney-dcneral after rinal Judgment.]— See 
Johnston v. Consumer*' (In* Co. of Toronto,
-7 O. II. », ‘SI A. It. BOO, 17 I*. It. 207.

Insurance Company Suit by Shari- 
holder ~ Son-payment of Stock Subscrip
tions. | An insurance company was incorpor
ated by statute with a capital of $.500,000, 
and by the Act it was provided that when 
$100,000 was subscribed and 10 jier cent, paid 
up. a general meeting of the shareholders 
might be called and directors elected ; hut 
the company was not to commence business 
until at least $.50.000 of its capital st<« k 
should he paid up. It appeared that the $•*>".- 
ooo required by the Act had been paid into
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ti„, . jnister of finance, who had thereupon 
Vr ; -, lirons»' to the company to transact 
.. ,.. business, hut that the money had
• . iiiowed for the purpose of being so de-

, iluit the 10 per rent, payment on 
l, .iibxTihed for had not been made in cash, 

>i,'< »>f hand taken from several of the 
;l.ri\s tlierefor ; ami that the $50,0U0 of 
„ k re»iuired by the statute to be paid 

,| h,,i In-on so paid. One of the stovk- 
,.r-. who had paid his deposit in cash, 

ipun tiled a bill setting up these facta
....king to restrain the company from
ii” mi business under their charter until 
-i ilie #00,01 Ml was paid up: —Held, on 

. nT, that the hill was properly tiled 
I,-. • .• ^lia reholder alone, and need not In- on 
!. i of himself and others. 2. That the 

: , . general was not a necessary party.
I it the shareholders who had paid their 

is by promissory notes were not neees- 
imi-ii.w CiiMK v. ttitinni Agricultural

22 BIS
Legacy for Religious Purposes.] —

Tl... 11torney-general was held a necessary 
to a bill tiled to administer an estate 

! !.■■ lare a legacy for religious purposes 
v. ,|. Long v. \Yumuttc, 2 Ch. Ch. 8i.

Municipal Corporation Suit by.]— 
Tli - itlorney general is not a necessary party 
i., a bill tiled by the municipal council of an 

■rated town to prevent an injury to the 
;r , m of the municipality. Town of Guelph 

i Co., 4 Ur. Ü32.

Suit hy Inhabitants — Illegality — 
1/ | — A bill will lie by some of the

Mauls of a municipality alleging an il- 
|.plication of the funds by the mayor,

, council refused t>> Interfere with. 
1 .itlorney-generul is not a necessary party 
to -U, b a suit. Paterson v. Howes, 4 (Jr. 
17u.

— Suit l>y Ratepayer—Debentures— 
/.'■ j ■ | A municipal corporation, after rais- 

.oiiey on the credit of the municipal loan 
I'm.,I for a purpose specified in a by-law,
; -..'il another by-law diverting the deben- 

I,, another purpose : and under this sec- 
, ’ : b> - law the debentures passed into the 
1 . ,,f the llank of Upper Canada Held,

hill would lie by a ratepayer, on be*
! of himself and all other ratepayers of the 

i, ipality, against the bank and the muni- 
corporation, for the restoration of the 
11r«'s to the corporation ; and a demurrer, 

ground that the attorney-general was 
defendant, was overruled. Itrogdin v. 
"I I pptr Canada, 13 Ur. 544.

• U’ Murray v. Northern R. 1U Co., 22

' ni pa nies, Shareholders, and Officers.

C ompany made Party with Directors
it are uf Stock.\ Held, that the com* 

were properly made parties to an ac
res! rain a forfeiture of stock made 

a resolution of the directors, it being al* 
that the number of directors had been 

11 > reduced, as the reduction of tin* di
te was the net of the company. Chris-

Vataam, 40 It. STS.

Company made Party with Shave 
holders. | -In an action by an execution 
creditor of a company against shareholders 
to make them liable upon their shares for the 
amount unpaid thereon, the plaintiff sought 
also to recover from the defendants moneys 
shewn to be in their hands, which were really 
tlie property of the company : Held, that the 
plaintiff was entitled to judgment against the 
defendants for payment to him of such 
moneys ; but the company were necessary 
parties, to the action : and their consent to 
living added ns plaintiffs not having been tiled 
ns required by rule 321 (hi. they should be 
added as defendants. Held, also, a projier case, 
under rub's 324 (c> and 32b. for dispensing 
with service upon tin* company, as tin* defen
dants already before tin- court were »lirectors 
and the principal shareholders in the com
pany. Jones v. Hiller, 24 O. it. 2*18.

Officers made Defendants with Com
pany Infriny nn nt of Patent.]—\ hill was 
filed against a joint stock company (limitedI 
to restrain the infringement »>f a patent, to 
which certain officers of the company were 
made parties, and the hill allege»! that “ the 
defendants" were committing the ad com
plained "f. and prayed relief against " the de
fendants." A demurrer on the ground (hat 
the officers were improperly made parties was 
overruled with costs ; these officers being 
charged personally with committing the acts 
complained of, and relief living pra,v»'d against 
them, Cline v. Alountainview Cheese fac
tory, 2*1 Ur. 227.

--------  Removal of Privileges of Member
ship. | A hill was filed by :i member of an 
incorporated association, against the corpora
tion. the president, and the secretary thereof, 
charging that these officers had colluded and 
cotispiml together to refus»* ami deprive the 
plaintiff of the rights and privileges of the 
association, and setting forth certain loss and 
damage sustained hy the plaintiff hy reason 
thereof, and praying amongst other things 
that defendants might In* ordered to pay and 
tiiak»* good such loss and damage, and that 
the defendants, other than the secretary, might 
Is- ordered to pay the costs of the suit :— 
Held, notwithstanding tin* provisions of the 
• hlril general order of 18bM. that tin* secretary 
was a proper party to the hill : and a demurrer 
hy him, on the ground that that In* was not 
a necessary or proper party, was overruled 
with costs. ('line v. Slountninview Cheese 
Factory, 20 Ur. 227, approved of and fol- 
lowisl. Cuthbert \. Commercial Travellers' 
Association of Canada, 24 Ur. 531.

Railway Purchase by New Company 
Rights against Old Company. |- The statute 
lit Viet. c. 21, incorporating tin* lluffalo and 
Lake Huron It. \v. Co., with power to 
purchase the railway therein mentioned, did 
not deprive unpaid owners of any lien they 
had for the price of land there'ofore sold to 
the old company. The old company was held 
to In- a necessary party to a suit by a land 
owner to enforce a lien for purchase money in 
respect of land sold to tin* old company 
before the transfer of the railway to 
tin* new company : it not appearing hut 
that tin* old company was interest»*d in 
the question to he litigated. Paterson v. lluf
falo and Lake Huron R. II". Co., 17 Ur. 521.

Railway Companies Carriage of Goods 
—Connecting Lines.]—The plaintiff shipped
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g.nids from St. .Julius. l^tiebec. to Dutida*,
Ontario, lu I....... arrivtl tmm Si. .lulam to
Turuiiiu I iy t ln> tira ml Trunk U. W. Vu., who 
(li lixi-n il iIn in lu tin* liriNil Western K. W.
I 'u., who iNirriiil them lu I fundus. xvhcre they 
arnvi'il in a ilainagi'il slair. "1 he |ihiiiitiIT. 
living in iluiihl iu which company was 
liahlv, ihvrv hnx ing been a separate contract 
v il h i'.v li. juiniil liutli ns ilel'iiiilniits. Ilehl. 
alliiiiiinu iIn1 orilvr of a .Judge, who hail 
allirni' il the order of the master in chambers 
ill I*. It. su,. that the case came within rule 
!iI .if ilie .Judicaltire Act, and that the plain
tiff had a right lu make Imtli companies par
ties. H<n iiii \. hruml Trunk II. II . Vu.,
7 A. It. 7I.V

Railway Company Joint Tort-feanor.\
l'laintill sued ifel'emlanl for Muuding his 

land hy means of a mill dam. after the dé
terminai ion of a license in do so. The tirent 
Western It. W. Co. had turned the waters 
of the stream into another channel, which 
was mu deep enough iu carry oil" all the 
water if ilie defendant's dam were removed, 
so that by the act of the railway company 
the plaintiff could not obtain complete relief 
hy succeeding against defendant : Held, that 
the plaintiff should have lilierty under 
rules ill, lull. 1 ». .1. A., to add the railway 
compativ as defendants. IT ml v. Itominin.
v r. it. 12.

Retired Directors 1‘urtiis in Mauler'» 
(Jffn c. | A dec ree was obtained in a suit by 
a shareholder on belutlf of himself and all 
other shareholders, for the administration of 
the assets of the society, and charging the 
directors with losses sustained: Held, that 
persons who had ceased to he directors before 
the suit could not he made parties in the mas
ter's ollive. A’o/jiA v. I innr Canada Ituildiuy

Use of Company's Name by Share
holders. | Where the directors of an ineor- 
poratetl company misappropriated the funds, 
a hill against them and the company, in n*- 
s|s'l't of 'iieh misappropriation, cannot he sus
tained hy some of the stockholders on liehalf 
of all except the directors : the company must 
Is- made plaintiffs whether the acts of the di
rector' are \oid or only voidable, and the 
stockholders have a right to make use of the 
name of tile company as plaintiffs in such 
proceedings Hamilton v. Ihnjurdinn Canal 
Co.. 1 tir. 1.

Where a suit is necessary to obtain from the 
directors or officers of an incorporated com
pany an account of their dealings with the 
company, or to recover from them, or any 
other person, property or money of the cor
poration. the only proper plaintiff is the com
pany itself. Where one shareholder of a rail
way company filed n hill on liehalf of himself 
and all other shareholders ( exi-ept a defend
ant i against the company and its managing 
director, alleging that the managing director 
had virtually the appointment of a majority 
of the directors, and thus controlled the ac
tion of the company ; and charging that such 
muimging director had misappropriated large 
amounts of the company's funds, and had also 
I wen guilty of several other act* of misconduct, 
which, if it were true, were pro|ieriy subjects 
for the cognizance of a court of equity, and 
in respect of which the directors had omitted 
to call him to account, hut the plaintiff failed 
to shew thill the consent of the directors or

of the shareholders could not he obtained to 
institute proceedings in the name of the com
pany. a demurrer to the hill for want of 
equity, as well ns for want of parties, filed by 
tin- company and tin* managing director, was 
allowed. Such an objection to the frame of a 
hill i' not a mere “ formal objection," such as 
is intended to be provided for hy the Admin
istration uf .lustice Act of 1*7.". s. 4U. To 
such a hill the attorney-general, though a 
proper, is not a necessary party. Hamilton 
x. 1 tes jardins Canal Vo.. 1 Hr. 1. and 1’aterson 
\. Howe». I Hr. I7it. followed. Itrogdhi \.
I tank of Vpper Canada, 1." Hr. fi4 4. dis 
lingiiisheil. UjUurray \. \ ortlnrn H. W’.

A demurrer to a hill filed hy shareholders 
of an incorporated company on behalf of them
selves and all other shareholders except the 
defendants, in which the company were join
ed as co-plaintiffs, attacking a transaction 
whereby all the shareholders, including some 
of those whom the plaintiffs assumed to repre
sent. received shares in the transaction sought 
to he imiM-avhed, was allowed. City l.iylit and 
lleatiinj Co. of London v. Mae/it, 28 <ir. o03.

St e Can» v. I II luira Ayrirultnrul Inn. Vo., 
22 Ur. ô 12 ; dohunion \ . Vonnuinern (Ian Vo. 
of Toronto, 17 V. It. 21)7 ; Jonen v. Imperial 
Hank of Canada, 2,"I Hr. 2(12; AleKemic \. 
Ih nan, .'10 V. V. It. Ô12 ; Talc v. Saturai 
Has ami (til Co. > f Ontario. IS |\ It. 82; 
dual .\orth-\Ymt Central H. II. Vu. v. 
churleboin, [ 181*1» | A. V. 114; International
II »•< Aim;/ Co. x. Murphy. 12 1'. It. 422.

•See. also, ante 2.

4. Ih Horn and Creditor».

Creditors -Fraudulent Voiiveyanet Exe
cution. | Where a suit is instituted by a 
judgment creditor, who Ims not placed an 
execution against lands in the hands of the 
sheriff, in order to set aside a deed as fraudu
lent, lie must sue on liehalf of all credit
ors ,uf the defendant, and the fact that the 
deed was made h.x a third party in considera
tion of money paid hy the debtor does not 
alter tin* rule of pleading in this resjiect. 
Morphy v. \\ ilnon, 27 Ur. 1.

The plaintiff filed her hill for alimony, al
leging that a conspiracy had been entered in
to between her hiishnud and the other de
fendant to prevent her realizing any alimony 
that might lie awarded her, and that for that 
purpose her husband fraudulently conveyed nil 
his lands to the co-defendant, and the hill 
prayed to have such conveyance declared 
fraudulent. The grantee in the impeached con
veyance demurred for nmltlfnrlousiiees, for 
xvant of equity, and want of parties. The 
court overruled the demurrer mi the first two 
grounds, hut allowed the demurrer for want 
of parties ; the plaintiff, not having recovered 
judgment and execution, could only sue in a 
representative capacity- that is, on behalf of 
herself and nil other creditors. f»ngewny v. 
Mitchell. 17 Ur. 100, Turner v. Smith. 20 Hr. 
10S, Culver v. Sxvayze. 20 Hr. ,106, and 
Morphy v. Wilson. 27 Hr. 1. considered and 
followed. Campbell v. Campbell, 20 Or. 2T*2.

----- — .Veto Caune of Action.]—An notion
was brought by one of the next of kin to set.
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;i' having hop» obtained by undue in- 
.... a transfer tu tin* defendant of poli- 

, .11 the life of n lier son who had died in-
mill subsequently his administrator 

- iiwti consent, ndded as a party
• fl\ After the action was entered for

olaintiffs* solicitors, also acting as 
, • i i',,r certain creditors of the deceased,

ii order under rule 44.1 from the 
I ,- .; in chambers to amend the statement of 

I record by making such creditors 
r . .' ling on behalf of themselves and nil 

creditors to set aside the transfer of 
.. |. .h. 11 «-■ as fraiiduleiit and void against 

11,.- Ib-ld, that the addition of tin* new 
I tiffs was not necessary to determine tin* 

mailer in dispute in the action com- 
i .'in. d," as required by the rule, but was the

.....In. I ion of a new action altogether dis-
tin. i from the action commenced, and one 
wlii. h the plaintiffs in that action could not 
i m,tain ; and the order of the master was 
m i ji|... Tinniiifi v. Itinyham. 10 I*. It. IH*.

'Truitt Ihnl Action by nr ayainst 
I, | To a suit brought by or against a
tru-r.......f an insolvent’s estate, in res pc 1 of
a sum owing by one of the debtors of the in 
... ihe creditors for whose lienelit the
trust deed was executed are not necessary 
i i la- u'i nii m il v. Charles, 2 Ur. 4M'.».

Trust herd— Representation.] — A 
.. i.ody of creiitors may be represented by 

more of the number, but in any such 
ling the bill must disclose a sufficient 

r - .a for this departure from the rule of 
m . rc|uiring all persons interested to lie 
; nics to the suit. Where, therefore, n bill 

c of several creditors entitled under a 
I ..f trust was filed, and stated “that the

- of the said !.. entitled to the benefit 
i|.. said indenture are too numerous to

• ik" it practicable to prosecute this suit if
a cre all made parties Held, that such

• n cm was too general to satisfy the court 
tli.it the rule could not be complied with.
V whether it is necessary to furnish
:: : of the allegation that the parties a re

nmeroiis to be all brought before the 
iml whether in a creditor's suit any

• ■■ ■ hi lie made without previous proof of
Ilichit v. Charlt e, l Or. 120.

When- a bill was filed by one of several 
■I..l’or» of a debtor who had assigned his
• - " for the lieiiefit of his creditors, against

• blit or and the trustees, seeking on tie* 
of the estate and payment, without mak- 

oiher creditor a party, the court over- 
; 1 hi obje-tion for want of parties, on

" and of the alwence of any such creditor. 
II Itrett, if Ur. 78. See IVylir v. Atc- 
A'i". -tt Ur. 421.

W here a bill was filed by one or two credit- 
or*. both of whom claimed to be paid In pri- 

to the other creditors, of an estate, 
• «t the representatives of the trustee and 

'-'veral creditors who claimed that all
- hare pro rata : Held, that all the

V interested were sufficiently represent- 
<•'1 Hi nit v. McLean, 24 Ur. 2217.

Debtor Judyment—Surety.4]- To a suit 
- irelx against the creditor for an ns- 

v I by him of a judgment recovered 
' the debtor, the debtor is a necessary 

Coekburn v. (iiltrspir, 11 Ur. 40.1.

Execution Creditors Murtyayi. | A 
suit was instituted upon a mortgage against 
the assignee in Insolvency of the mortgagor, 
and on proceeding to the master's office it ap- 
lfeared that there were creditors of the mort
gagor who had executions in the hands of the 
sheriff at the date of the assignment in in
solvency Held, that it was proper to add 
such creditors as parties in his office, Canada 
Landed Credit Co. v. McAllister, 21 Ur. ,103.

Execution Debtor Sale nadir Useem- 
tion S/nriff.] Semble, that the court would 
entertain a bill for the purpose of compelling 
a sheriff to convey property sold myler an 
execution, bill to such a bill tin1 execution 
debtor whose property has been sold must be 
made a party. W'itham v. Smith, .1 Ur. 2021.

Joint Debtors I’rauduhnt Canriyancr 
by One. | To a bill by an execution creditor 
of two joint debtors, to set aside conveyances 
by one of them as fraudulent and void against 
i reditors. the grantor was a defendant 
Held, that if the grantor was a necessary 
party, his co-debtor should be a party also. 
Typer v. Cameron, 121 Ur. 1211.

Judgment Creditor. | When a judg
ment has been recovered pendente lit*», it is 
not necessary to make the judgment creditor 
a party. Wallbridgc v. Martin, 2 Ch. Ch.

See City Liyht and Urn tiny Co. v. Macfle, 
L'k Ur. 3<i2t : Iteattie v. It - 21 \ |{. 72 ;
Ferguson v. Kenny. 12 I*. It. 41.1 : (lihliona v. 
Ihirnll. 12 IV It. 478; Itonmer v. (lihsnn, 4 
Ur. 421(1 ; City Hank v. McCnnkey. 21 IL. J. 
121» : II inn a a v. /tourne, Î» O. It. 180 ; \dams 
v. Watson Mfy. Co., 1.1 O. It. 218.

See also post 11.

fi. Executors and Administrators.

Annuity Enforcement against Land.]— 
In a suit to enforce a lien for an annuity se
cured upon real estate, it is not necessary to 
make lia* personal representative of the per- 
soti bound to pay a party, unless an account 
of the personal estate of the deceased is asked. 
f'oiMc v. Chapman, 7 Ur. 170.

Assignor in Trust Ccrsonal Represent- 
afire- Itights of ('estais que ’Trust.]—J. M. 
by an informal instrument purported to as
sign to his son in-law. W. M„ all his estate 
real ami personal, “ with notes and accounts, 
on condition that lie pay his heirs in the man
ner followingand the instrument then pro
ceeded to direct the payment to certain of the 
assignor's children and grandchildren of $400 
each : it also contained this agreement : “ The 
said W. M. hereby becomes hound to pay the 
above mentioned sums to the parties therein 
named at the time of the decease of the said 
J. M„ or as soon after as can conveniently lie 
done;”—Held, that the effect of the instru
ment was to entitle each of the lienefieinriew 
to file a bill in his own name after the death 
of J. M.. to enforce payment of the $400 
coming to him : and that the personal repre
sentative of J. M. was not n necessary party. 
Mulhidland v. .1/rrrifim, 10 Ur. 288.

Executors without Probate. | — Such 
executors as have provisl may sue without 
making the others parties, though the latter
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have not renounced. Forsyth v. Drake, 1 Gr. 
223.

--------- h‘> nuvciation. ]—A party entitled an
a roddunry devisee filed a hill against one of 
thre>> ivrsniis named as executors and trustee*, 
praying to have the trust* in the will carried 
nut ; alleging that the other two persons 
named as executors and trustees had renounc
ed probate, and had never acted in the trusts. 
I lefvndant's residence was unknown to plain
tiff. and -erviie had been effected by adver
tisement, under the general orders : the hill 
was taken against him pro confesse, ami there 
\\a n-> evid- ii.. ,alter than such admission of 
defemlatit, as to the other parties having re
nounced or refused to act. The court re
fused to make any decree in the aUsence of the 
co-executors. I. a in \. ) oiiiiy, 17 4 Jr. 1*hi.

Insured /’- i •mini Ri pnientntii■< Claim 
to I ii *11 in in • Money*. \ A life policy was as
signed absolutely to .....  I’., who afterwards
left the country. The insured died insolvent, 
and no otic administered to his estate. The 
plaintiffs claimed the Insurance money, alh-g 
ing that the assignment had Ihx-ii made in 
trust for them, to secure a larger sum owing 
to them by the assignor ; and having filed a 
bill to compel payment by the company to 
them, they moved under the <i. < > No. ,‘Mt 
(.lune. INTh't i. that they might Ih> at liberty to 
proceed without a personal representative to 
the estate of the insured ; but the court held 
the case was not within the order. Toronto 
Saving* liant, v. Canada l.ifi Assurance Co.. 
i:t (Jr. 171.

Intestate T< rsonal Ifi pi « «i nlnli 
Distribution of r.stnh . | A., domiciled in
Scotland, died there intestate, leaving personal 
property. Three of the next of kin, a brother 
and two sisters, concurred in appointing an 
agent in Scotland to wind up the estate and 
transmit an account to them therefor. The 
agent did so, and transmitted to the brother 
some money and ]s>rsonnl chattels as all that 
remained after paying the intestate's debts and 
funeral expenses. The brother paid the sis
ters their shares of the money, but kept all 
the chattels. In a suit by the sisters for a 
division of these, an objection taken to the 
absence of any personal representative of de
ceased in this country, was overruled. Suther
land v. /fox*, l.'l dr. Ô07.

Mortgage Tersonal Reprv*entalire of 
Mortgagor'* 11 uslnind. | — Where several ten
ants in common, and the husband of one of 
them, in order to secure a debt due by an
other of them, executed a mortgage which 
conveyed a life estate only to the mortgagee, 
and on default in paying t lie mortgage money, 
the mortgagee had sued and obtained judg
ment and execution against all the mortgagors 
for the amount of the debt, and under the ex
ecution so obtained had sold their reversion, 
and the mortgage was thereby satisfied : but 
the purchaser went into possession during the 
life of the mortgagee : llehl. that the js-r- 
nonnl representative of the husband was a 
necessary party to a suit by the mortgagors 
for a reconveyance of the mortgagee's life 
estate and nil account of the rents and pro
fits. Xelnon v. Robert non, 1 Gr. 630.

Partner Teraonnl Representative.']- -One 
of several joint contractors having died dur
ing the progress of the work contracted for.

and u bill being afterwards filed by the sur- 
\ mas u> enforce a claim under the contract:

Held, that the personal representatives of 
the deceased partner should have been made 
parties; the rules respecting the rights of >ur- 
viving partners to sue alone not applying to 
suits in equity. Sykix v. Uroekville and (Jt- 
taicu R. ll". Co., U (Jr. V.

Where a suit was brought by a surviving 
partner against a person entitled to the equity 
of redemption in certain railway stocks and 
bonds, for the purpose of realizing the amount 
due ou the mortgage, it was held to Is- un
necessary to make the personal representatives 
of the deceased partner parties. The last case 
not followed. Itolekow \. Fouler, 24 Gr. 833.

Real or Terminal Representative. ]
-Where the mortgage debt is taken in the 

name of one partner to secure a partnership 
debt, and a bill is tiled to enforce the security, 
the representatives real or personal of a de
ceased partner are not necessary parties. 
Stephen* v. Simpson. 12 Gr. -11 til.

Personal Representative ad Litem.|
By order No. iltt of 1NÔ3, the court may pro

ceed without any personal representative of a 
deceased person where none has been appoint
ed, or may appoint some person to represent
11..... state for the purpose of the suit. This
does not apply to cases where parties have a 
beneficial or substantial interest, but only to 
cases of mere formal parties. Shmcood \. 
Freeland, (5 Gr. 305.

I But see con. rule (1807) 104].
Purchaser of Land Specific Terform- 

iinee. |- (jua-re, where it h clear that a pur
chaser of real estate has paid all his purchase 
money, whether it is necessary, in a suit for 
specific performance against the heirs-at-law 
of the vendor, to make the personal represent
atives parties to the hill therefor. In such a 
case it would seem sufficient to add the per
sonal representatives as parties in tin* master's 
office. Addaman v. Stout, 13 Gr. t»02.

Testator - Terminal Representative—Ac- 
count. | Where the will had not been proved, 
a bill filed for an account against tier sons 
said to be in possession of the assets, was dis
missed on the ground that the personal repre
sentative xxas a necessary party. Zimmerman 
V. ITIteilly, I f Gr. tldti.

-------- Teraonnl Representative — Charge
under ll'il/.]—Where a testator devised his 
real and |s*rsonal estate to A., subject to a 
charge of .S'Jihi In favour of B., and A., after 
the testator's death, mortgaged the real estate
I** It. to eecufo a further mu, i bill by B.
for payment of the two sums, praying in de
fault a foreclosure or sale, was In-Id not to In- 
multifarious. In such a case the |iersonal re
presentative of the testator was held to he a 
necessary party ; and an allegation that the 
defendant had been appointed exeeutor by tin* 
will was behl insufficient, In the absence ->f 
any allegation that lie had proved the will nr 
had acted as executor. Kelly v. Arddl, 11 
Gr. 67».

P». Ileira-at-lair, Xext of Kin. and Tersonn In
terested under Will*.

Devisees I tower Devolution of Fstatrs 
Ac/.]- Since the Devolution of Instates Act,
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]; < o. iss7 r. lus. K. 4. devisee* nr«- not ! 
parties to an art ion fur dower. 
Malone, 17 U. U. 101.

Mortgage Actions.|—Son MoRTOAUK.

Trustee and Cestui que Trust.| A
I»••■ii filed by the assignee of the 

. ..Ttnin lands against the trustee
• without making the heir of the ns-
- . r a party, and the trusts having set up |

. , impeaching the assignment, and iti-
iii.it such heir was the party entitled 

......... .•valu e, the court, ill the hearing.
• I ih. cause to stand over, with liberty 

■ ml by adding the heir as a party de-
Miller v. Oilrandcr, 115 <!r. 2149.

Vendor and Purchaser. | Where a ven- 
,i., !.. i..|-i* obtaining a conveyance, assigned

\ hail the land purchased, and to It.
..I |!.• r half : and the vendor afterwards ex- 

. ; .i a conveyance to each, intending to coii-
\ and It. their respective portions, but 
,-iako tlic conveyance to A. comprised 

i, ; ,i,i| and did not comprise A.'s own. nor
....wane- to It. comprise A.’s land :

ii took and kept possession of the land 
intended for him : Held, that to a 

iiterwnrds tiled by It. against A. for a 
. moe of It ’s land to him. the heir of 
a Liiial vendor, in whom the legal estate 

\ - land was still vested, was a necessary 
lluteiell v. Hayden, 12 (Jr. r».r»7.

Will .1(7ion to .1 tinul. | See Currie v.
- >•. 24 S. C. K. 712.

.1(7ion (o Eitahliih.]—The plain- 
i impounded a will in a surrogate court,

I r which they took the whole estate, and 
named as executors. The defendant.

- one of several next of kin. all bav
in equal interest if the will was invalid. 

.■.I it< validity, nod tic- case was re- 
I into the high court. The other next 

kin also disputed the will, but were not 
■ in concert with the defendant, l'pon 

a', objection taken by the defendant at the 
' Ileld, that the other next of kin should
U- do parties ; and the trial was adjourned 
!■ :■ i! at purpose, it appearing that they could

• i.11v lie added. Cornell V. Smith, 14r. u. ’.'Tr,.
I hi action to establish a will where the

• v utioti i.s inqs'iiched on the ground of undue
• all parties interested should Is- made 
to the action ; rule 919 (con. rule.

I' ' 'Jii!i being confined to cases where some 
1 reason exists for not bringing all pro- 
inies Is1 fore the court. (Junn v. Cor- 

0 L T. n., N. 47.
Ih n< fiducie*—Married Woman.]—

' " a house and land, the separate projv-
: a married woman, were sold, and thé

• 'Is taken and retained by her husband,
! "I never accounted for them : Held, 
in lion on a promissory note of the wife, 
v -is years after, that the husband ro
ll a trustee for his wife of the proceed*,

i'" wife’s claim constituted separate es- 
Scinble, that where, in such an action, 

ni iff claims that the married woman 
i l"d to separate estate under a certain

i ourl will determine the point n Ith-
• miring the other beneficiaries under the 

'•e added ns parties. llriggi v. Wilhon,
x it. r>2i.

----------- Decease of lleir-at-lair—Hrrirur,\
—The rule that all parties Interested in the 
suhjirt matter of a suit must Is- Is-fore the 
court, should only he relaxed, under con. order 
r.7. where the interests of justice manifestly 
require it. A suit was brought to set aside 
a will, and the persons interested under the 
will, as well ns those interested as next of kin 
or heir-at-law in the event of the will being 
set aside, were made parties. The defendant 
M. S.. one of the heirs-at-law. died subsequent
ly to the institution <>f the suit : Held, that 
the -iiit should be revived against the repre
sentatives of XI. S. : and that, although their 
Interest was represent is I by other parties to 
the suit. con. order f»7 did not apply, as they 
might afterwards bring another suit to im
peach the same will in case this suit failed, 
and no sufficient reason was given to justify 
the suit being proceeded with in their absence. 
<Jauni: v. 8mviser, ti I’. It. 228.

-------- Per ion to Whom Legacy raid.] A
testator gave legacies to three grandchildren, 
to he paid at majority or marriage, and pro- 
vldisl : " In case of the death of any one of
my grandchildren, the bequests . . . shall
he divided among and go to the survivor or 
survivors of them, share and share alike ’’ 
All three survived the testator, hut two died 
before marriage or majority, and the executor 
|iaid all three legacies to the survivor. The 
plaintiff, the personal representative of the 
grandchild who was the second to die. brought 
this action against the executor to recover one 
half of the legacy of the grandchild who died 
first :—Held. that, ns a determination of the 
proper construction of the will was necessary 
to entitle the plaintiff to succeed, if was not 
nu improper exercise of discretion to require 
the surviving grandchild, nr his representative, 
to he added as a party, so as t<> prevent an 
adjudication being had as to his rights under 
the will, behind his back, and to have the 
question decided in one action. Clifton v. 
t rate ford, IS I*. It. 91(1.

Permni Intereitnl under-Account.] 
See Horion v. Horion, 20 S. ('. It. 490.

7. Husband und Wife.

Fraudulent Conveyance to Husband. |
The inchoate right of dowennt law obtained 

by a wife in land conveyed to her husband 
makes her a proper party defendant to a suit 
t.. mi aside a conveyance made f" her hue- 
band by fraud in w hich I lie wife is alleged to 
have assisted. McFarland v. McFarland, 9 I’.
R. 79.

Fraudulent Conveyance to Wife. |
In a proceeding against a married woman to 
obtain a conveyance of property vested in her, 
it is not necessary to join her husband ns a 
party. Where, therefore, a trader in conii in- 
plntioii of insolvency had purchased land, the 
conveyance of which lie took in his wife’s 
name, witli the fraudulent design of with
drawing part of his estate from his creditors, 
and thereupon a hill was filed h.v the official 
assignee for the purpose of obtaining a con
veyance or sale of property, to which the hus- 
baiul was made a party defendant, the court 
allowed a detaurr- r thereto by the husband on 
the ground that lie was not a necessary party. 
II iju it end v. Whitmore, 22 Or. 222.
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Fraudulent Mortcaee by Wife. | To

n hill m;iiin-i ii iiinrrii'il vvoinnn to set aside a 
mortgage made to her. on the ground that the 
same was fraudulent as against creditors, the 
husband was made a party defendant : Held. 
• hi demurrer, that since the passing of the 
Married Women's Property Act, I*7-, the hus
band was not a iiiH-essary or proper party. 
Mc F aria hi \. Murphy, 21 Hr. so.

Injunction in Respect of Wife's 
Property. | Sis- Hathaway v. Dot?/, li A. It. 
294.

Separate Estate of Wife. | In suit- hy 
a married woman respecting her separate 
proper! x. she must sue separately from her 
hUMUiml i hy her next friend i. and must make 
lier husband a defendant, as otherwise the pro
ceeding is looked upon as exclusively the suit 
of ila- husband, and would not In* conclusive 
on tin* wife or those claiming under lier. 
Moulding v. /Wc, 1 (Sr. 2(Ni.

Title to Land of Wife Action to l{> 
twin rloml. | Action to remove a cloud from 
the title to certain land of the plaintiff, a 
married woman, whose husband when in cm 
hurriissed circumstances had bought the land 
ami taken a conveyance in her name. The 
dnintiff had no separate estate, and her bus 
mini was not a person of substance. There 
wa> no trust between the husband and wife : 
Held, that, although suing alone and without 
separate estate, a married woman is not re- 
«IHired to give security for costs. The only 
person who could In- plaintiff oil the title wa
lla* wife, and her husband could not lie joined 
as a liecc-sjiry or c\en a proper part v. I le 
A*i|/ X. Bmkrr, 12 IV It. 341.

Tort against Wife. | \ married woman
may bring an action of lils-l in Iht own name 
without joining her husband as plaintiff. The 
omission of the words ••either in contract or 
in t■ *rt or otherwise." found in s. (21 of the 
Married Woman's I’rrmerty Act. 18h|, from 
s. .'! i i. It. S. ii. 188t <•. 132, does not limit 
the legal effect and operation of that section. 
Spain- v. Itean. is « i. |; 70.

Tort Committed by Wife.| I'mler It. 
s i • 1877 i I2T» in an action for a tort com
milted hy a x* ife during coverture the Inis 
hand is mu a proper party, hut tin- wife mn-t 
he sin-d alolic. | me/' v. A‘o?/i r*. 31 ( '. I’. 1110.

Action against a husband ami wife alleged 
to have been married before ls,s|. for a tort 
committed hy tin- wife: Held. >>u demurrer, 
that tin- husband was properly joined as a 
parly. Amer x. Itogers. .",1 i '. j‘. 11*0. and 
St-roka x Katlcnhiirg, IT <j. It. I*. 177, con
sidered. Z.ci- \. Ilopl.iiis, l'ii «I It. 000.

8. In/ants.

Dower Will lt> in fieiar'o *.| Where a 
t- -tutor devised land to A. for life or till mar
riage. and after A.'s decease or marriage to 
tin- testator’- exe-mors, in trust to sell tIn- 
same and apply tin* pniceeds for tin* Is-netlt 
of infant children of tin- testator, and in pay
ment of certain legacies : Held, that the 
children were not necessary parties to a hill 
In the testator's xvidoxv for dower, and the 
plaintiff xxas ordered to pay them their costs. 
Craig v. Teuipli ton. 8 (ir. I S3.

Partition Infants out of ./«risdielion.] 
Where in a hill for partition it was stated 

that certain infants residing with or near tlieir 
father, out of the jurisdiction of the court, 
not parties, xvere interested in the lands 
sought to In* partitioned, their father being n 
party defendant, a demurrer for xvnnt of par 
ties xvas allowed. Try on x. T> er. 13 (Jr. .".11.

See Kirkpatrick v. Touquetle, 4 Or. M!).

U. Insolvent and Assign» c.

Conspiracy I crown/ Tartnrrship,|
In an action lor damages for a conspiracy in 
pursuance of xvliich the defendants, as alleged, 
fraudulently withdrew moneys from tin- asset* 
of a linn of which Ih<> plaintiff xvas a mem
ber : Held, reversing the decision in l> I*. It. 
T'i. that refusing the plaintiff leave to amend 
hy adding tin- assignee of the linn for the 
benefit of creditors as a party and hy claim
ing an account of the moneys xvithdrnxvn hy 
the defendants, was a nro|s-r exercise of dis
cretion by the trial Judge which ought not to
have ..... .. interfered with hy a divisional
court. Smith v. Itoyd, 18 I*. It. 29(1.

Deed of Composition \rtion to I'a 
rate. | Where a hill xvas filed hy a creditor 
to vacate a deed of composition and discharge, 
where iIn- discharge had lieen obtained hx n 
fraudulent concealment of assets : Hold, that 
the assignee in insolvency xx as not a necessary 
party. Met lee \. Camp loll. •_> 11. |£. 130.

Preferential Arrangement with Cre
ditor I et ion /or AnniintA All ilisolx cut 
trader having made an a-signment of all his 
estate for the benefit of hi- creditors, under 
It. 8. 11. 1887 c, 124, In- stock-in-trade wu 
purcliased hy his wife from the assignee, the 
defendants, who xvere creditors of his, becom
ing responsible to the assignee for payment of 
the purchase money, and. hy a sis-ret arrange
ment made beforehand, receiving security from 
the xx if*- upon tin- goods purchased hy her. not 
only for tin- amount for which they had be
come responsible, hut also for tin- full amount 
of tlieir claims as creditors of the husband: 
Held, that the assignee xvas a necessary party 
to an action hy another creditor for an ac
count. Sigstcorth v. \udnton, 23 ( ». It. 373.

Preferential Transfer \ el ion to >-1
a tide. | Tin- debtor is not a proper parly to 
an action by his assignee against .a creditor to 
set aside a preferential transfer. Ihattn x. 
H eager, 24 A. It. 72.

Refusai of Creditor» to Accept As
signment I i tion hy Insoli int. | All .!« 
signaient for the benefit of creditor» is révoc
able until the creditors either execute or nth- r 
wise assent to it. Where creditors refused t" 
aci-ept ihe benefit of all assignment under It. 
S. (i. |ss7 c. 121. and the assignor xx a* mai 
lied of such refusal and that the assignment 
laid not been registered, an action for damage» 
"as properly brought in the name of tin* as
signor against a mortgagee of his stock in 
trade xvho sold the goods in an improper man
ner. Itennie x Itloek. 29 S. C. It. 339.

Transaction* before Insolvency /»•«-
eovery. ) An insolvent xx lm Ims made an as
signment under the statute is not a proper 
party to a hill in respect of transactions o< • 
earring Is-fore hi- insolvency, notwithstanding
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h. t tli<* bill seek* to obtain information of
• ■- which are unknown to any one other than
tii,. insolvent: although if it wore not shewn 
it, i be had lmen engaged in fraudulent trans-

- whereby he hud acquired property, it 
, ; | seem he might be made n party : and 
tint n It hough the property so acquired bad. 
In \ o|mrution of law, been transferred to
i, . ........... I'nder no circumstance* is it
i i to make an insolvent a defendant for

P irpose of discovery only. À err v. Head, 
22 ' *r. Mît».

-re McKenzie v. Mclhnim/. IT» tSr. 442: 
i, ■ i \. \lrlhiimH, lî»» tir. 122: John*on v.

•il i uni City nf (Hln ira ,1 ii net inn /«’. IV. 
- (Jr. 21 to : Hitching v link». U I*. It. 
.Ms it g!n \. \lr Kay, 20 (»r. 421 : Thompton 

hodil. 2»l Ur. 381.

' also, unie I. 2 (d l, II. 4.

10. Mortgagor and Mortgagee.

(a) Mortgagee.

Administration Mortgage» of Hcrer-
■' See I'mean v. Allen. 23 A. It. 4Ô7, 20 
#. ( It. 202.

Compensation for Land Taken. | The
• I in i--pc. i of which the claim was made 

" mortgaged: Held, that the mortgagee 
ot ii necessary party, the proceeding* not 

h. i’ - for compensation for land taken, but 
defence of and protection to property. 

\ ' -r. his security might Im prejudiced
»r diminished by the washing away of the 

mil lie might lie able to assert some right 
■ rnpcii-aiion, there could lie no olijec-

1 to his being joined : but, as the coni|musa- 
olily some #00, the court would Hot 

r« re hill! to be made a party. In re Sickle 
uns - i of Wnlkerton. II ( ». It. 433.

Damages for Injury to Land. I It was
■led on the part of the defendants that 
.I iiMuee* of the property should be made 

II. Id. that 0 .1. Act. -, 17. e. - r,. 
•i mortgagor entitled to the po«*es*|on

■ i- to which th«i mortgagee has given 
i< e of his intention to take iwwwession, 
to prevent, or recover damage* in re- 

aii> trespass or other wrong relative 
' hi Ins own name only, and that the

• >ii for want of parties ought not to
rintt v. (Irani Trunk If. If. Co.. 12 

" l: lilt.

Reulliation of Charge on Land. ] In
tor arrears of an annuity and to de- 

'he «ame a charge on land, mortgagees
• land whose mortgage was subsequent 

■'ill creating the charge and subject to
r - of it, were made defendants by the 

'iimnioiw ; but, on their own npplica- 
' ' mediately after delivery of statement

their name was struck out with 
Vi/jiou v. Cochrane, 13 I*. It. 7<l.

Wight of Way.| — Where an action is 
Ir i i to establish a right of way over lands 

g those of which the plaintiff is tlie 
' abject to n mortgage, and, having re-
f ' ■ the value of the property, the amount

■Hinge, and other circumstances, the 
v lie *aid to be really the mortgagee’s,

and the action substantially his, the defendant 
is entitled to security for costs, if the plaintiff 
Im without substance : — Held, in chandlers, 
that the mortgagee was not a necessary party 
to the action. Semble, by a divisional court, 
that he was. (Jordon y. 11 muttony, hi 1*. U. 
432.

Trespass. | See llrookfield v Itrown. 22 
S. C. It. 3U8.

b>ee Colton v. Ihgeer, 12 0. It. 27T» : Mac- 
dnnald v. McCall, 12 A. It. fit 13 ; \li\lullen v. 
Free, 13 U. It. fi7 ; McYcan v. Tiffin. 13 A 
It. 1.

( b I Mortgagor.

Fire Insnraaee Trantferet, of .Vole. J — 
The mortgagor covenanted to insure, and in
sured accordingly. The houses having Imen 
burned, Im attended, with the mortgagee, at 
the office of the insurance company, and sign 
ed an order, drawn up by the secretary of the 
company, to pay the insurance money to the 
mortgagee, upon an oral agreement on his 
part to expend it in rebuilding. The mort
gagee having withdrawn from this agreement, 
the mortgagor attended before the board of 
directors, and obtained from them the usual 
promissory note of the company at three 
months, tor the amount of the policy, which 
he transferred for value to a third party, 
who was aware of the claim of the mortgagee. 
The mortgagee thereupon filed a bill against 
the mortgagor and the company, claiming the 
insurance money to the extent of the amount 
due Oil his mortgage. The court made n d<*- 
cr*-c for payment. and ordered the company 
to pay plaintiff the costs, but di-miamed the 
bill as against the mortgagor with <-n*ts. he 
being all unnecessary party Held, that the 
person t>> whom the note of the company was 
transferred was not a necessary party. W alt 
v. (lore ilutrict Mutual Im. Co., s (Jr 32.3.

Injunction. | The plaintiff tiled l.i- lull 
again-i M. and It., claiming to Is- entitled to 
■ ertain mortgage moneys as against It . which 
w«ie pavable by M. The only contest Is-ing 
between the plaintiff and IV, an injunction 
was prayed to restrain M. from paying and 
IV from receiving them, and M. was" made a 
party solely for this purpose Held, that M 
wa- a proper party to the suit, and a demur
rer by him for multifariousm-ss and want of 
yiuity was overruled. 1/cAmku v. Hroun,

11. Municipal Corporation* anil Officer*,

Debentures -Hail wag li<7 Tounthip 
County. | The county of Siim-oe had. under a 
by-law. passed in pursuance of 3Ti Viet. < (Hi. 
s. 1Ô, issued debentures to tin amount of 
#.">• s i.i n s i to aid in the construction of the 
Hamilton and North Western Railway (see 
2*» <»r. 211 i. hut. by reason of the neglect of 
ilie company to commence the construction of 
tin- railway within the time limited, their 
charter had lierome forfeited, and the by-law 
under which the debentures had been issued 
had therefore become void and of no effect, 
whereupon one of the township* which had 
joined in the |s-iitioii for the passing of the 
by law filed a hill against the railway com
pany, tin- county corporation, and trustee* of
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Un» délient lires, sçeking to re-traln the trustees 
from Helling or ‘parting with the debentures 
ami I-» have the same handed hark to the 
county: Hehl. on demurrer by the county.
1 l i that the township bad no interest to 
maintain such a suit, and (21 that the cor
poration of the county was the proper party 
to institute proceedings. ll>*f (iaiUimhury 
v. Hamilton ami \orth Weatern H. II. < <> . 
Li."I (Jr. .'IK!.

Warden. | Where a lull was filed 
to restrain the issue .»f debentures by a muni
cipal council, but did not allege that the 
warden was individually acting in the matter, 
or taking any step otherwise than as the offi
cer of the council, and under the by-law, the 
court on demurrer held that lie was not a 
nciissarv or propvr party to the suit. Hut 
(iicillimlury v. Manor, •_’! (Jr. (J8.

Water Commiaaioncrn.] — Where n 
bill was tiled to restrain one of the chartered 
banks of the Province from purchasing from 
ila- water commissioners of llie city of To
ronto î'.HNI.inni of debentures issued by the 
*-it\ I b id. that the water commissioners 
were necessary parties to the suit. ./ones v. 
imperial Hank of Canada, -.'I (Jr. -til!.

Inhabitants Suit a gainât \ fay or.]—A 
bill w ill lie hv some of the inhabitants of a 
municipality alleging an illegal application of 
the funds by the mayor, which the council re
fused to interfere with, /'«frison v. Ho wet, 
4 (Jr. 170.

Municipal Councillors Colluaiun with
Treasurer Ituh pay< r*. | Alt action by two 
ratepayers on India If of themselves and all 
other ratepayers of A. against nil the mem
bers of the municipal council of A., charging 
that the defendants, acting fraudulently and 
in collusion with the treasurer of A., con
tinued him in office after it had come to their 
knowledge that lie was a defaulter, and al
lowed him to receive further moneys, causing 
h»ss h, the uni it i'ipality Held, that the law 
attaches the liability of trustees to the muni
cipal councillors and that it was sufficient to 
charge them as such without using the word 
"trust•■es;" that the action was one in the 
former exclusive jurisdiction of the court of 
chancery, and a jury notice was therefore im 
proper Semble, that the municipal corpora
tion should have been made a party to the 
action, and the action should have I wen on 
behalf of all ratepayers, except the defend
ants. Morrow v. Connor, 11 I*. It. 423.

Schools Tnusurer of Totenahip.] To a 
bill bv a rural school section corporation to 
compel the municipality to make good money 
paid by ih. municipality to a person alleged 
not to lie the duly appointed officer of the 
corporation, the treasurer of the municipality 
is not a proper part\ Hamilton School Trua- 
ta* X. At if. 28 (Jr. 408.

Street Railway Statutory Health tiotia
—Information Contract -Action to En
force.] An Act having lieen passed author
izing the construction of a street railway, 
confirming a covenant entered into for the 
purpose with a municipal corporation, and 
providing that the rails should Is- laid flush 
with the streets, &e. Held, that to enforce 
the contract against the company, a suit by 
the municipal corporation, the other party to 
the contract, was necessary ; that an infor

mât ion by the attorney-general to enforce the 
statutory restrictions was proper ; but that 
the municipal corporation was a necessary 
party to the information. Attorncy-U» nool 
v. ion "to Htrvet H. ( II dr. 678

Tax Sale Suit to .Set aaitlv.)—A munici
pality in proceeding to a sale of land for 
taxes is in the position of n trustee ; and if 
it is afterwards sought to impeach the sale 
for any irregularity, and to make the munici
pality answerable to the purchaser for the 
purchase money paid, or the costs of the suit, 
the municipaliiv must lie made a party to the 
cause. Ford v. 1‘roudfoot, V (Jr. 478.

To a suit by an owner to set aside a sale for 
taxes, the plaintiff offering to repay the pur
chase money with interest, the corporation of 
the county is not a necessary party. Smith 
v. Hcdford, 12 (Jr. 3111.

The corporation of the local municipality 
is not a proper party to a lull Impeaching à 
tax sale. Mill* v. McKay, 11 (Jr. 002.

A municipal officer charged with some ir 
regularities in the |>erfnrmniice of his duty, 
but not guilty of any fraud or intentional 
wrong, is an imprinter party to a bill to set 
aside a tax sale oil the ground of such ir
regularities. Mill* v. McKay. Ifi (Jr. 1112.

In an action for the cancellation of a tax 
deed : Held, that the fact that the defendants 
might have a remedy over against the muni
cipal corporation which had sold the land for 
taxes, did not make the corporation a ne
cessary party to the action. Charlton v. 
Wataon, I ( l. It. 4811.

Town Trust Mayor.]—'The mayor of
Cobourg was ex officio one of the commis
sioners of the Cobourg town trust when cer
tain acts complained of were done, but ceased 
to be such before the institution of a suit 
by a party injured by such acts to he re
lieved in respect thereof Held, notwith
standing, that he was a proper party to the 
bill. Stundly v. Ferry, 28 (Jr. 507.

12. Fartncre.
Continuing Partners - fnaolvrnry 1 — 

Prior to the general orders of 18.ri8 (rule 8, 
order »!. i it would have been necessary to 
make the continuing partners parties to such 
a bill as in this case unless it were shewn 
thru they were insolvent, in which case that 
would afford a sufficient reason for not tank
ing them parties. Harper v. Knoulaon. 2 E. 
A A. 2Ô3.

Corporators Xominal Corporation ] — 
See tfild» r»/n vr v. Half our. 15 P. It. '-".ti: 
Sciffert v. Irving, 15 <>. It. 173.

Dissolution Action againat Firm. ) — 
The cause of action arose before, and the 
writ of summons was issued after, the disso
lution of the defendants' firm: Held, that 
the defendants were pro|»erly sued in their 
firm name. W'ilaon v. Roger Me Lay A Co., 
lu P i:

Release of Interest in Partnership
Action to Set aait/c—Surviving l’artncr*- Et- 
• t utor of Hcccaacd /'nrfitrr.]—1>. R. and W.
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Iv il. tvn- partner* in a certain joint stock 

ink. nmler article* which provided 
that i lie partnership should last during their 

md i ha i i be) should share t he 
i . ipeewe. I » It died in April, 

ls7t. |i-avint: a will, whereby he bequeathed 
lint 0. the -nil of XV. I». It., the n-si 

I, - property, including hi* interest in 
k ami appointed !.. hi* executor. In 

'I *71. h. gave XV. If. It. a genera I power 
in. y to ad for him. In July, 1*711, the I 

i nine of age. and soon after demanded
v I • B. an actouni --i the aeaets of the 

.i-l.ip and a settlement with him: and 
i I ssii, XV. 11. IV g.iv ■■ the plain- | 

i,. que for .is.iHin, handing him at tlie i 
time a dnoiiment for signal me. which 
Mi'll to Is- n receipt for tin said sum in 

all i lainis on the estate of 1 ». IV, and 
i ni iff signed it. He now brought 
mu against XV. I». It. and I... alleging 

iter tin1 death of I*. It., XV. I». It. with 
1 ■ oiinivaiice, made certain arrangements

ihe wind.ng up of the partnership, and 
i • portions of the asset* of 1V It. and 
hank had been realized, and profits

I i ,, averted by XX’. I». It. to his owu 
and claiming to have tin- said release

«!••• n-d void, ami an account of the estate of 
i• IV. and of tin- partnership, and to have

......... md up, and payment of the share
which In- was entitled :—Held, that the 

pro• i i shape wa- maintainable 
la might, for, though the general rule is.

• i -oils who have possessed themselves of 
,- it.v of tin- deceased, or are debtors

• -Mie generally, cannot be made parties 
i i against the executor, yet this rule

i\ed in the case of surviving partners 
dis eased, whom it is allowed to make 
with the executor in order that the 

iff may have an account of the |s‘r-
• state entire. At all events, such an 
may In- supported in all cases where

ii ! iiioiisliip lietween tin- executors and 
t surviving partners is such a* to present 

-lamiai impediment in tin- prosecution 
-Aerator* of the rights of the parties 

i- d in the estate against the surviving 
i -, as seemed the case here, although it 
i appear that there Imd been actual col- 

I* tween I., and XV. II. I». Hum v.
/in MO. B. 287.

Taking Accounts of Partnership
' I imitation*.]- XX'here a member of 

net-ship, whose accounts the master was
• I to take, was bv order made a party

• n aster's offiis*. hut on subsequent in- 
i I appear'd Hint all liahilitv on his part

i re,| by the Statute of (.imitation*, the 
r on the niipliention of the party added 
' --d hi* former order, holding that the

1 "a* not a ne«s-ssary or proper party.
ii all partnership accounts required t• •

• «•old Ik- taken in his absence, hlim
II ( Ii. Ch. 1111.

XVinding-np of Partnership .s'uIf of 
- ■'« Intcrmt. | In a hill to liquidate the 
lialiilltle* and wind up the affairs of a 

1 -hip. » partner whose interest has been 
M"d<-r execution is a necessary partv 

/.*/* v. \lrlnta*h, 1 Or. flO. 
t'oiran v. McIntyre, 11» 1’. f*. It IK»7 

Hoiluné, 7 iir IMIS; lloirdina 
1 1 r. I. Ch. (13; Hopper v. liar-

'-'s Hr. 22 : Thoma* v. Torrnnee. 1 Ch

13. /’((««in Jointly l.iahic.

(Sec, also, ante 12.)

Joint Contractors I/ou nce front Juri
diction. | On a joint contract by three, all 
must Ih> sued, if within the jurisdiction. If 
one is without, the other two must lie sued. 
One alone cannot he sued if there are two 
remaining within tile jurisdiction, because all 
three cannot he sued. < or In tt v. < ah in, 4 V.
r. It. 123.

Joint Debtors 1‘tiitnei*.] See Ihubcr 
II at eh < n « 1/in. i o. v. Tnyyart, 2'i A. It.

2HÔ. .'Ml S. < IV .17.1: \litthbery , v. l/.mtf.
I l . C. It. 33it.

Joint Duty., Semble, that when the tort 
alleged i* i In- iioii-p- rformaiiee of : joint duly, 
e.g., to repair a bridge, if the joint duty lie 
not proved, the plaint iff must fail in tot-», and 
cannot recover against the defendant on w hom 
a Ion.' i lie duly is imposed. Wood* v. t'ounty 
of II entnorth, tl ('. j*. 101.

Proof of Liability. | Action by a joint 
stock road company, incorporated under 12 
Viet. s|. against stage proprietors, for tolls. 
The plaintiffs proved that defendants had ti-ed 
the toad with their stage coach. *, and had paid 
tolls; that in former negotiations lor settling 
this claim they had acted as recognizing a 
joint liability; that the advertisements put 
out by them were of a joint concern ; and 
that their horses were employed over tin* 
whole route, though among themselves the 
line was divided into portions, and the fares 
distributed accordingly : Held, that the de
fendants’ Joint liability was sufficient!) -hewn. 
Harm and Ihindu* Hoad t o. v. Il eik*. II |
C. It. 5ti.

See /had v. Hoir man, !» I*. R, 12: Smith 
v. Hofiart, 10 Hr. rail»: i ha put v. Hubert II 

X It. .'154: -/ ii dye v. Thi,m*on, 25» V. ( '. It. 
**23: 1/«ou -U \. toy i • 17 I'. It. 211 : Toronto
and Hamilton \ariyation Co. v. Silent, 12 
I’. It. 022 : I it in* v. Honiimon I.in Stork 
I <*•*«. 17 T. It. .".O.'t : ittanlic and 1‘arifir 
Tehyrnpli to. v. I tom in ion l'ileyraph Co., 27 
Hr. 51*2: Kerr v. Hereford. 17 V. <’. It. 1ÔM; 
Harrow v. Mel humid. 21» Ur. 122.

II. Tratltc and Ce*tai «/at l'iu*t.

Avoidance of Trust Deed lh m fit of
Creditor*.]- XX here a hill is tiled to ltu|s-ach 
a conveyance to trustees for the hem-lit of 
creditor*, whether such assignment is or is not 
in insolvency, the trustees are neivssary 
parties. A demurrer was therefore allowed, 
becau-s- one U., to whom it was alleged in 
• In* hill tha .XI. had conveyed his estate and 
effects for the hem-lit of his creditors. Was not 
made a party. And iiua-re, whether the hill 
was not also demurrable *>n the ground that 
it did not distinctly shew the relation of trus
tee and cestui* que trust Is-tvv.sn M. and hi* 
creditors to lum- been created by t In- convey
ance, to O., or that such conveyance was any
thing more than a deed of management. 
Il y He v. MeKuy, lit (Jr. 421.

Harlrcmhip.] To n bill filed by one 
co-partner against another seeking to set 
aside a marriage settlement, as having been 
made by the settlor at a time when lie wasI Iso, ante 5.

Vul. III. n Ml—12
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insolvent, tin- trustees and cestui* que trust of 
the sel I li'iiii'iu are necessary i nifties, as they 
are entitled to have the ueeonnts ut the fart 
nvi-ship taken, and assets thereof applied in 
exoi.eraiion of the settled hinds. Thomas 
v. Turranve. 1 Ch. Vh. 40.

Hi presentation.]—The court has 
juvisdietion to decree a trust deed void, in the 
absence of tlie restuis que trust, the trustees 
snlheieiiily representing them under order 0. 
s. 2, rule 7 i lx'i.ii ; and it is in the exercise 
of the discretion of the court under that rule, 
that in such cases the vestuis que trust, or 
«•«nue of theta, are required tu be made parties. 
hitiy heating, 12 Ur. 21).

V i mint for l.i/e. | Where the ten
ant for life was trustee, and after the cesser 
of Other estates was to bold the estate for 
the beiielit of the children o. I*. < Held, 
that they need not be pittites to a bill im
peaching the trust deed a- fraudulent against 
creditors. Thompson v. Dodd, 2ti (if. «4M.

Bank l.ialnlil/i of Shur> holders.] The 
trustee* of the bank of I'pper Canada were 
ludd necessary parties to a bill by creditors 
1-. enforce the double liability of shareholders.
//roo/.i v. Itn ni, o j I /i/o / Canada, 17 <ir. 
501.

Breach o£ Trust - Participant— Devisee 
o/ 11 ii'ii .\ Where a trustee coniniits a 
breach of trust, a person participating in it 
is not a necessary party to a suit for the 
general administration of the trust estate. 
Une devisee of a trustee, against whose 
estate a suit is brought, snlliciently represents 
those I lerested in the estate. 7 ilfuny V. 
V humiixuii. It t,r. 214.

Personal lit ini sen hit in. | —Where a 
bill has been tiled against an alleged trustee 
for bti-ach of trust, which, it was stated in the 
bill, consisted of the sale and receipt by him 
of the proceeds of certain real estate, which, 
by the terms of the trust, be was to sell abso
lutely. and hold the proceeds on the trusts 
specitied : Held, that such a hili could only 
be sustained by the in-rsonal representative of 
Hie i es i ni que trust. A demurrer for want 
id equity to a b II by the next of kin was in 
such a case allowed with costs. Allan v. 
(hi in hi t, 5 I'll. Vh. 10Ô.

Destruction of Trust Estate. | Where 
a bill seeks the destruction of a trust estate, 
some or one of the eestuis que trust are neces
sary parties, linker v. Trainur, 15 <lr. 252.

Enforcement of Trust -Cashier of Haul,
tfe/in si illation. ] W. undertook to settle 

the property of his intended wife as her 
guardians should require. After the marriage 
the wife's pnqierty was all sold, and the pro
ceeds applied to the purposes of his business 
by W„ who subsequently, and while in a 
state of insolvency, assigned to the cashier 
of a hank a policy on the life of himself 
(W. i. in trust, to pay certain bills of his 
in the hands of the bank, and after payment 
thereof to hold the moneys :o be receixeil on 
the policy for the benefit of his wife and chil
dren, but, in the event of W. paying off the 
bills, to re-assign the policy to him. or as he 
should appoint. W. having died, the trustee 
received the insurance money, paid tlic-e bids. 
and claimed a right mnlv tl . ■••• rn'us in 
paying off other liabil'ties of W. to the bank.

V|ion a bill filed by the widow and children of 
W. against the trustee: Held, that the trus
tee, being the cashier of the hank which had 
thus recei\cd the bench! of the moneys, h« 
siilliciently represented the bank, and it was 
therefore not necessary to make the institu
tion itself a party to the suit. \\ hittemur- 
v. Lemoine, lU Ur. 125.

Person Beneficially Entitled under
Agreement. I lleld, that inasmuch as, 
the parents of llm plaintiff had brought a 
suit upon the agreement made hy them fur 
her benefit and recovered, they would he trus
tees of the proceeds for her. the plaintiff might 
maintain the suit in her own name. Robert* 
\. Ilall, 1 O. K. 5.\s.

Possession of Trust Estate. | In n suit
hy trustees to reduce into possession the trust 
estate, and in which the existence of the trust 
estate is i-alled in question by the defendant, 
the eestuis que trust are necessary parties. 
IJouliliny v. Poole, 1 Ur. 2UU.

Will Trustee under — Denunciation.] 
Urn- of the devisees in trust under a will re
fused to accept the trust lleld, that ho was 
not a necessary party plaint iff in an action 
for mil of the premises devised, although his 
formal renuncimion in writing was not made 
uni il after the rent had accrued due. Hughs» 
v. Urookc. 45 L". V. It. OOP.

Trusties under Dipresentation.| — 
Where the whole of the testator’s property, 
real and iw-rsotml. and the whole control of 
it. were vested in trustees subject to the trusts 
declared by the will:- Held, not necessary 
to make any of the eestuis que trust parties 
to a suit fur the purpose of enforcing a con
tract of purchase which the testator Imil en
tered into 'during his lifetime. Delisle v. Me.

The plaintiff was the surviving trustee un
der the will of one J. It., of certain land, on 
which was erected a two storey brick house, 
the westerly wall of which formed the bound
ary of olio L.*s land, immediately adjoining 
the plaintiff’s on the west. L. leased to !•., 
who erected thereon n large brick building, 
using the plaintiff’s westerly wall as a party 
wall, inserting joists therein, and building 
thereon so as to raise it two storeys higher, 
thereby weakening the plaintiff’s wall. K. 
mortgaged to a building society, who, on de
fault. sold to tin- defendant : lleld, that the 
plaintiff under the O. J. Act, rule 115, was 
entitled to maintain an action as representing 
the estate, without making the vestuis que 
trust parties, lirooke v. McLean, 5 (). It.

15. Other Persons.
Arbitrators Aominalion of—Residence 

nut of Jurisdiction.!— In a suit to set aside 
the nomination by the defendants of an arbi
trator on behalf of the plaintiffs for irregu
larity in such nomination:—lleld, that the 
arbitrators living necessary parties and the de
fendants resident in this country, the arbi
trators though resident out of the jurisdic
tion. were properly made defendants to the 
hill. D 'h ret Cable Co. v. Dominion Telegraph

Assignee of Purchaser Specific Per- 
formait" Costs.) A purchaser of land
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1-. .il before conveyance to assign his inter* 
In h suit subsequently brought bj the 

,. : .I..1* in enforce a specific performance, the 
in in-.- was made a party defendant, and a 

,!.. i.• u as pronounced against him with such 
i. a- were occasioned by making him a 

in tlie event of his vo-defendant, the 
i a- r, failing to pay the general costs 

! •■ -nit, which were awarded against him. 
/-■ iiiMiii v. l'uUn-, 1U Hr. 41)8.

Chureliwardens — Change,]—A hill was 
i-\ churchwardens, and during the pro- 

. - of the suit the churchwardens were
.«•.I at the vestry meeting : the new 

in hwardens were not made parties. The 
I uni being brought to a hearing within 

iin' lime required by the practice: it was 
I'M ihat a notice to dismiss the hill served 

i •• 11 la in tiff's solicitor was regular. Quaue. 
ilir ii was necessary 10 make tie new 

. iidens parties. Mel'ecters v. Dixon, 
:$ I'll. Vh. 84.

Claimant in Issue. | See Henderson v. 
rs. 15 V. It. 241.

Claimant of Purchase Money Action 
i Tureliaser—I'ailure of Consideration. | 

'I'll.* tendency of modern practice is to dis- 
with parties, where it can he done w th 

• it-Iy : therefor.', where in certain interpleader
: i ........ lings one It. disclaimed any right to

proceeds of a sale under execution, and
- .!.-' 1111•• 1111 y obtained possession of l lie prop-
■ I11 '.>ld hy means of a writ of replevin, but 
•i i-rwards gave notice to the person holding

i " money that lie claimed I In- proceeds of 
| '.il'', and forbade him paying back the pur- 

iihiiiey in i lie pnrclinser. whereupon I lie 
' i tiled a hill seeking to recover hack the 
"imt. on ihe ground of an entire failure of 

!'ration, to which lie made It. a defend- 
. who demurred, as being not a necessary 
' roper party, the demurrer was allowed 

v.i i i ">i>. lils-rty being given to the plaintiff 
to in ' nd in order to make a better case, if so 

i-ed. McDonald v. ID id, 25 dr. 1311.

Consignor and Consignee. | See llate- 
” Merchants Despatch to.. 2 O. It. 385; 

Itynu nt v. Xart hern and Xorth It>*fern It.
It .110. It. 343.

Debentures—I’crson to Whom Issued.]
A hill being filed by the holder of deben

tures. issued by the defendants and payable 
to hearer, to enforce payment of the de- 
•"‘t'l'ires. the company by answer objected 

lie iierson to whom tlie debentures were
- I'M was a necessary party to tlie suit, hut

I mime the person : Held, that tlie 
i'i.v must he presumed to know who ibis 

"" was ; tlmi there was no presumption 
'Mil ilie plaintiff knew him ; and that the per-
■ "t being named in the answer, the ohjee- 

1 uld not he insisted on at tlie hearing.
II y. Toronto Street It. II. Co.. 14

Dowress I endor's l.ien.]—Where a suit 
force hy sale a vendor's lien is instituted

- the heirs-at-law of the purchaser, the 
of the vendee is a necessary party in

' "f her right to dower, l’aine v. Chap- 
" 7 dr 170.

Grantor of Defendant — Ejectment 
‘ In an action of ejectment, where
" iiitiff claimed title under a conveyance

from the fat lier of the defendant in 1885. and 
the defendant claimed hy virtue of possession 
since 1ST), under an oral agreement to pur
chase made with his father, and tin* defendant 
said on his examinât ion that lie had • aid his 
father money oil account of the purchase, u hi< h 
In* had entered in his father's books : Held, 
that the father might have been made a party 
under rule Id'.», on tlie ground of his having 
been a party to a fraud in conveying land to 
the plaintiff after he had made an agreement 
with his -on. McMaster v. Mason, 12 1'. U.

Incumbrancers. | —See ante 1. 1.

Insurance Company lin Action for 
•\t'yliyenve Joining as Co-idaiati/fs.] See 
II <nll< ans \. ana da Southern li. U . to.

21 A. it. 207

Lessees of Bridge A uisanee.J — To an 
iiilornmtion alleging that the bridge em*ted 
hy tlie International Ilridge t'ompaiiy const i- 
• tiled a nuisance, a railway company who had 
become lcssis*s of tin* bridge were held to he 
proper parties. Attorm y-liencral x. Inter
national Itridye Co., 27 Hr. 37.

Lessees of Railway Costs.] The les
sees of a railway having been made part es 
lo the hill, the court refused relief against 
them, with costs to lie paid hy the lessor com
pany. Cameron v. II eltinyton, lin y, and 
/truce It. II . Co.. 27 Hr. 03.'

Mechanics' Liens I’m lies lo .teflon to
L ii fori i. | See It a nt; of Montreal \. Daffner, 
3 O. It. I S3. 10 A. It. 302 : t ildfiehl \. liar 
hour. 12 l\ It. 554: l/cl can Tiffin, 13 A. 
It. 1 : liovendt n v. Ellison, 24 Hr. 448.

Owner of Equity - I endor’s Lien.] — 
Where a purchaser of a mortgaged estate 
takes the same subject to his vendor's mort
gage. and sells to another without paying off 
said mortgage, he will lie compelled to fulfil 
his undertaking to do so. Thus, A., hoi* g tlie 
owner in fee of a certain lot of land, mort
gaged the same to 1$., and then sold to ('., 
leaving tin* mortgage to lx* paid hy < '. to 
II. ns the balance of the purchase mo-ey.
< then sold to I ». without paying the mort
gage. and. default having been made. II. 
sued A. at law oil his covenant, whereuooo A. 
filed a hill against (’. and I». to pay off their 
moriguge : Held, finit A. as surety for (.'. 
Imd a right to call upon him to pay fhe 
mortgage lo II. and also his costs of the action 
at law. Held, also, that I ». was a proper 
party when* the vendor sought to enforce his 
lien on tlie land. Juice v. Duffy. 5 !.. ,1. 141.

Owner of Lc-al Estate——Since 
a way of necessity can only pass with the 
grant of the soil, the owner of tlie legal estate 
in iin* land as to which it is claimed, should 
I»' a party to an action claiming such way. 
and where an equitable owner of the hvd 
sued, he was |terniitted to make the owner 
a co-plaintiff by amendment at the hearing. 
Saylor v. Cooper, 2 (). It. 3!IK.

Owners of Separate Parcels of Land
—.1 nnuitii. |—Where a suit is brought to 
enforce the payment of an annuity is«ui e out 
of several parcels of lands, it is tint »eop*-s'irv 
• hat all the persons interested in the*.-» hvds 
should he made parties: hut where *l*i« was 
not done the court direc ted that the defendants
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should l>e at liberty to proceed by petition 
to mid the persons whom they might consider 
liable in contribute to tin* claim of the nn- 
uuituiU; it being more reasonable that the 
questions involved should be liliented at the 
expense of the defendants than at the e.\|M*r.:** 
of the annuitant. The rule applicable to mort
gage ca-i' where the legal estate is in the 
hands of several parties, does not apply, as 
there the party seeking to redeem is entitled 
ti, a re-conveyance of the whole estate, and 
in that view the whole estate must be repre
sented. Ililhr \. I icl.cra, 23 Gr. 21N.

Person out of Jurisdiction. | Where a 
party interested was not before the court, the 
bill stating him to lie out of the jurisdiction, 
but there was no proof of the fact, the court 
refused, even with consent, to proceed with
out such proof. Michie v. ('hurles, 1 Gr. 
125.

The fact that a person interested in the 
subject matter of a suit is resident out of 
the jurisdiction of the court, is not a suffi
cient reason for not making such absent per
son a party. Minim v. Mu mu, 17 Ur. 1205.

Persons Interested under Deed of 
Assignment. | See Cucrtin v. (i omul in, 127
s . h. 514.

Policy-holders Ilutuul Insurance Com
pany Branoh Representation.] Where 
a right of suit exists in a body of persons 
too numerous to be all made parties, the court 
will permit one or more of them to sue on 
behalf of all, subject to the restriction that 
the relief prayed is one in which the parties 
whom the plaintiff professes to represent have 
nil of them an interest identical with that of 
the plaintiff, hut where a mutual insurance 
company had established three distinct 
branches, in one of which, the waterworks 
branch, the plaintiff insured, giving his prom
issory note or undertaking to pay .Sitvs. and 
the company made an assessment on all notes 
and threatened suit in the division court for 
payment of such assessment, whereupon the 
plaintiff filed a bill "on behalf of himself and 
the other policy-holders associated with him 
as hereinafter mentioned,” alleging that the 
company was about to sue him and the other 
policy holders in said branch, that large losses 
liad occurred in the company prior to the 
time of his effecting his insurance, insist
ing that lie and the other policy-holders could 
lie properly assessed only in respect of such 
losses as had arisen since they entered the 
company, and praying that the necessary in
quiries might he made and accounts taken, 
alleging that the division courts had not the 
machinery for that purpose :—Held. that, ac
cording to the statements of the bill, the 
policy-holders in the waterworks branch were 
not represented in the suit, and a demurrer 
on that ground tiled by the company was al
lowed with costs. Thomson v. I ictoria Mu
tual l ire Ins. Co,, lilt Gr. 5<i.

Principal and Agent. |—The contract 
in this cast* having been made between appel
lant and respondents only, and being a con
tract of agency apart from any question of 
ownership, the action was properly brought 
by apisdlant in his own name. \Veidon v. 
Xavghun, 5 S. ('. It. 35.

Principal and Surety.1 - Where pro
ceedings were taken against sureties without

joining their principal :—Held, that the plain 
tiffs could not proceed against the sureties 
alone if they required the joinder of the prin
cipal in order that they might have their 
remedy over against him. exchange Hunk 
v. Springer, Exchange Hunk v. Barnes, 20 Ur 
270.

Provincial Government Itailiray A id 
— Bet it ion »</ Right.]—An Act of the legis
lature of Canada provided that a railway 
company should be entitled to 4,000,00» acres 
of the waste lands of the Crown, on the com
pletion of the road, and a proportionate quan
tity of such lands on the completion of 20 
miles of the road, and on completion of 20 
miles the grant of the proportion then hie 
was refused. The company filed a petition 
of right against the Province of Ontario, 
when it was alleged that the Province of On
tario had not sufficient lands along the line 
of railway to mahn the grant desired: Held, 
thaï this formed no ground for the Province 
of Ontario insisting that the Province of 
Quebec should have been made a party. 
Cuniida Central R. V". Co. v. The (Juc<n, 20 
Gr. 273.

Purchaser of Land Enforcement of 
Ei> n. | See .luson v. (Jardiner, 11 Gr. 23.

Purchasers of Railway.| See |Hen v.
Ontario and Rainy River R. IV. Co., 29 O.
B. 510. »

Ratepayer class Ic/mn.]—Where a per
son suing on behalf of himself and others 
is disentitled to sue on his own hehalf. lie 
cannot do so on hehalf of the others inter
ested. Ilillon v. To on ship of Ruleigh, 13 A. 
It. 53. 14 S. C. It. 739.

Receiver.]—See McCain v. Fretts, 13 0.
it. tee.

Registrar of Deeds. I—Parties to an ac
tion for the removal of an instrument from 
the register where the registration of such 
instrument is not authorized by the Registry 
Act. See Ontario Industrial l.oan and In 
vestment Co. v. Lindsey, 3 O. It. (Ml.

Relators Counterclaim.]—In an action 
brought in the name of the Attorney-General 
upon the relation of certain persons to re
strain the defendants from collecting tolls or 
keeping their toll-gates closed upon their 
roads, the defendants alleged by way of de
fence certain wrongful acts of the relators, 
and by way of counterclaim asked damages 
against them :—Held, that the relators were 
not in any sense plaintiffs; and tlu* allega
tions against them must be struck out. At- 
torncy-Ccneral v. I aughan Road Co., 14 I'. 
It. 51(1.

Remaindermen Ratification of Deed— 
tlrantor and Cranter.]—Ity n deed of gift 
from n father to his daughter it was Intended 
to convey u life estate to the daughter with 
remainder to her issue, hut. through the want 
of skill of the person preparing the deed, the 
same conveyed the fee simple to the daughter, 
whose interest was afterwards sold under ex
ecution. tin- sheriff at the time of sale dis
tinctly stating in the presence and hearing of 
the purchaser that the interest lie was selling 
was only an estate for life of the defrndant 
In the writ. The purchaser afterwards 
claimed the fee in the lands under the terms



5109 PARTIES. 5110

nf dl0 *!»*(*<J of gift and conveyance of the 
. ,,|| : whereupon, and upwards of fifteen
.irs after the sheriff’s sale, a bill was tiled 

ill,, children of the daughter, seekjng to 
, hotli the deeds rectified in accordance 
: ill.- true intention of the grantor, to 
. i lu» defendant demurred on the ground 

ilut iIn- plaintiffs had not shewn any in- 
.,i ; in tin- land : Held, that the plaintiffs,
11,,,iurli volunteers, had such an interest as en- 
: i ...; them to have the deeds rectified. To 
. ; I, ,| hill it was considered that the grantor,

, ..... I of gift, was not a necessary party,
: hat tin- era n tee must he made a party, 

had a right to insist that the deed had 
om-ctly drawn, and the defendant had 

.•hi to have her Is-fore the court, in order 
.ti-i t him from another suit. Culvert 

f inir» 21 tir. 470.

Settlor Fraudulent Settlement.] -Whore 
, ;icpsiat in embarrassed circumstances has- 

I di" marriage of his daughter, ami made 
i , -m-yance nf all his real estate to a trustee 

,i- the"benefit of his daughter and the issue 
ihc intended marriage, the court, upon a 

tiled l>\ a judgment creditor against the 
«hand and wife and their infant children, 

t a-'de such settlement, declared the 
..id as against creditors. To such a 

the settlor is not a necessary party. Com- 
■ ' " i'll Hank of Canada v. Cooke, If Hr. .r»24.

Suli-teiiants Fjietmrnt.]- In an action 
i landlord for possession of the premises, 
• not necessary to make sub tenants in 
ni possession parties defendant, and a 

l.nieiit for possession may be given against 
- liant under which tin- suh-tennnts must 
a. I niorpmiitcil Synod of Toronto v. Fis-
29 o. it. 738.

Subsequent Incumbrancers \ cl ion to
II- "h :e Charge on Land—Matter’* Office.] 

ItutIn rford v. Itutherford. 17 V. It.

Superintendent of Public Building
\'M.-/HCC. I- To a bill filed for an injunction 

t - !- 'train the commissioner of public works 
t'f"i i :iMowing a drain from the London luna- 
t \ Inin, which was a nuisance, to continue 

:l--w across the plaintiff's premises:—Held, 
t: it tin- medical superintendent of the nsy- 

iiu was not a proper party. Iliicox v. 
I.under, 24 Ur. 2r>0.

Tenant in Possession Dower.]—To a 
! ! for equitable dower. the tenant in actual 

"imi of the premises may he a i>roper 
not a necessarj party. Uclntoth v. 

U ood, 15 Ur. 02.

Water Commissioners Injunction —
Where a hill was filed i" restrain

........ f the chartered hanks of the Province
imrchasing from the water commission- 

f a city, debentures issued by the city :— 
If that the water commissioners were 
n-v - try parties to the suit. Jones v. /m- 
/ - 'ini Itank of Canada, 22 Ur. 202.

III. Parties to Appeals.

County Court Appeal — Claimant.] — 
1 r «. 42 of the County Courts Act. R. S. 
" '"-7 <-. 47. an appeal lies to the court of 
U ■ d from the order or judgment of a county

court disposing of an issue directed by an 
order made in an action in such county court 
upon a garnishing application; and the claim
ant. the plaintiff in the issue, though not a 
party to the original action, is a "party” 
within the m.-aning of s. 42, and may be an 
appellant. Sato v. Hubbard. -1 A. It. ."i4H. dis
tinguished. The court will not ordinarily 
quash or dismiss an appeal because the order 
or judgment appealed from has not been 
drawn up. II > mlrrson v. Uogcrs, 15 P. It. 
241.

Cross-appeal— Third Parties.]—An order 
was made by a local Judge, upon the ex 
>arte application of 'ie defendant, allowing 
lim to serve a third party notice, but, upon 

the application of the third parties so called 
upon, iliis order was set aside by an order 
of the master in chambers, which was affirmed 
by a Judge at chambers and by a divisional 
court upon the appeal of the defendant. That 
court, however, at the same time made an 
order staying the proceedings until the plain
tiff should add the third parties as defendants, 
and from this order the plaintiffs appealed to 
the court of appeal, not making the third par
ties respondents. The defendant, however, 
served notice of cross-appeal upon the plain
tiffs and the third parties, hv which he asked 
that tin- order made by the local Judge might 
be restored : and the third parties moved to 
strike out this notice :—Held, that the word 
“ parties " in rule 821 means persons who are 
parties to the action or proceeding in question 
oil the appeal: and that what the defendant 
sought by la* cross-appeal was not a var
iation of the order appealed from, which is 
what rule 821 speaks of. but the substitution 
of one of an entirely different character ; and 
the notice was struck out. llegg v. Ellison, 
14 I*. R. 2157.

Quebec Anneal dudgment of IHntiibu- 
tion- Incidental Proceedings—Persons Inter-
cited. | -See timrtin v. Hos.n lin. 27 S. <’. R.
514.

Rehearing />/*»uW</ Party.] - - Where 
a cause is re-henrd at the instance of some 
of the defendants against whom relief has 
been granted, a defendant against whom a 
bill was dismissed at the original hearing 
must be before the court on the re-hearing. 
Hiscox v. Lander. 24 Hr. 250.

Third 1*arty— ” Party Affected hg the 
Appeal"—Notice».] — The defendants, alleg
ing that another person was liable to indem
nify them against the plaintiff’s claim, caused 
him to he served with a third party notice un
der rule 209. The third party appeared, and 
an order was made under rule 212 that he 
should be at liberty to appear at the trial 
and take such part as the Judge should direct 
and he bound by the result : that the question 
of his liability to indemnify the defendants 
should be tried after the trial of the action : 
and that pleadings should ho deliverer! be
tween the defendants and him. The Judge 
who tried the case dismissed the action, hut 
held the third party bound to indemnify th-- 
defendants against any costs they incurred in 
the action. The third party appealed from 
this judgment to a divisional court, and the 
plaintiff appealed to the court of appeal :— 
Held, that the third party was a “party 
affected by the appeal ” of the plaintiff within 
the meaning of rules 799 (2) and 811, and it 
was the plaintiff’s duty to grve the notices
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therein provided for; hut th.ro his duty as 
p-Kurd* Hie third party ended, unless he was 
in a position to demand some relief against 
him : and the third party was not by the order 
made before the trial placed in the position 
of a defendant so as In entitle the plaintiff 
to relief against him. Mut. as the defendants, 
for their -.xvn convenience, brought the third 
party into the action, and did not procure 
him to he undo a defendant, they should, if 
they desired to retain him before the court 
for" the purposes of the plaintiff's appeal, do 
whatever might b- necessary to ‘hat end be
yond what was required of the plaintiff under 
rules 71IU and Ml. Fckcnsiceiller v. Coyle, 18 
V. It. 423.

Nic Macdonald v. t ity of Toronto, 18 P. 
R. 17 lante !.. 2' : Tiring v. I ity of Toronto, 
18 P. it. 137. vont V.

IV. PaHTIKS to I'ARTli I LA H PROCEEDINGS.

Ejectment. |—Sen EJECTMENT.
Interpleader Issue. | — See INTER

PLEADER.
Mechanics* Liens. I — See Lien. 
Mortgage Actions. | -See MORTGAGE.

V. Third Parties.
Close of Pleadings llcovming Order 

Permitting Third Parties to Defend.] Where 
a third party notice had been served by tlie 
defendant lie fore the close of the pleadings 
bet ween the plaintiff* and defendant, but the 
action bail been set down by the plaintiffs to 
be tried at Toronto wit limit a jury and notice 
of trial given before the plaintiffs were aware 
that such third party notice had been served, 
and before notice of motion lia.I been given 
by the defendant for an order giving direc
tions as to tile trial: Held, that llie order 
made upon such motion, which permitted the 
third parties to come in and defend, and 
directed that the i*sue between the defendant 
and the third parties should he tried at the 
same time as the action, reopened the plead
ings, and they were not closed ( the third par
tie* having delivered a defence i until the 
expiration of the time for replying to that 
deioinv. The duty of the plaintiffs then was 
to draw up a new record of the pleadings, in
cluding in it the defence of the third parties, 
enter the ease again for trial, and give notice 
of trial to the defendant and third parties, 
under rule ."12. Confederation l.ifc Associa- 
tion v. I.ahatt, 18 P. 11. 238.

Contribution Agreement — - Vo tier 
Sitting aside Ivpcarance.]- The plaintiffs' 
claim against the defendants was for the 
balance of a sum agreed to he paid for the 
hire of a race track. The defendants alleged 
that a ferry company had agreed with the 
plaintiffs to pay and contribute towards ilie 
hire of the track a certain sum for each day 
of the race meetings, in consideration of the 
increased travel, and that defendants had 
thereby been induced to outer into the agree
ment with the plaintiffs: — Held, that this 
allegation was not sufficient to support a

claim against the ferry company for contri
bution, indemnity, or any other relief over, 
within rule 11837 • 201*: and therefore the 
defendants should not have been allowed to 
serve a third party notice. Held, also, that 
the proper practice in moving against a third 
party notice, is to move without entering an 
appearance. Leave to appeal refused. Wind
sor Fair tiroundu and Ihiring Pari .I*.«•<- 
dation v. Iliglilund Park < lab, IV I’. It. 130.

- Leave to \jiurur.]—In an action 
for the non-delivery of coal, one of tin- de
fendants gave notice to S. and M.. under the 
lirsi part of rule 1<*7 and rule ins, of the ac
tion. and that he claimed contribution from 
lliriii to the extent of one-lm!f of any sum 
recovered against him, on the ground that they 
x\.-re <-o-partn.*rs in the transaction. &c. S. 
and M. appeared to this notice, and the master 
in chambers subsequently made an order giving 
them leave to appear, and directing that they 
should I..- hound I a any judgment against the 
said defendant : Held, ilint the order had 
In-i n propi-rlv made. Mclarcn v. Marks. HI 
I*. It. 4." 1.

Determining Question in Action
IT id'i in. | .1. stored eer a ill goods with the
defendant, and I lie plaintiff brought this 
action for possession of the goods and dam
ages for their detention, and replevied them:

Ih Id. not a case in which .1. should lie 
added as a defendant, under rule 324. and not 
a ease for the application of rule 328; but 
rather a case in which a notice should he 
served on him under rule 330, in order to have 
him hound by the judgment to Is- given. 
Peterson v. Fredericks, Ifi 1‘. R. 301.

s vérifié Performance.] in an ao- 
tion for specific performance by a vendor 
against a purchaser, the question raised by 
the defence, whether a third person has n 
title to the whole or part of the land, is not 
one which, under con. rule 328. should he 
determined lie tween the parties to the action, 
or either of them, and the third person • and 
an order cannot properly lie made under that 
rule and con. rule 330, adding such third per
son ns a defendant. Neither do con. rules 
320, 331, or 332 nntd.v in such a case. The 
consolidated rule ns to third parties dis
cuss, -d. It egg \. ! Alison. 14 1\ R. 384.

See, also, S. C„ 14 I1. R. 207. ante III.

Dismissal of Action Discretion of 
Tna! Judgt Appeal,] Where a third party 
has been brought into an action by the de
fendant. and an order obtained by the latter 
directing flint the question of indemnity as 
between the third party and himself be tried 
after the trial of the notion, and Hint the 
third party lie at liberty to njmear at the trial 
of the action and oppose the plaintiff's claim, 
so far a* the third party is affected thereby, 
and at the trial the action is dismissed : 
Semble, that the third party is entitled 
against the defendant to costs up to and in
clusive of the trial. Held, however, that the 
disposition of such costs is in the discretion of 
the trial Judge, whose order, by R. S. <). 
1837 e. .11, s. 72. is not subject to appeal with
out leave. Held. also, that the third party 
cannot he heard in a divisional court upon an 
aiipe.nl by the plaintiff from the judgment at 
the trial, and is entitled to no costs of such 
anneal. Firing v. t’itg of 'Toronto. 18 I'. R. 
137.
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from the .-ime landlord, the plaint iff having 
the prior lease. The plaintiff brought this 
action to restrain the defendant from obstruct
ing liis light and view, and the defendant 
served ;i third party notice upon the landlord, 
claiming, under a covenant for quiet enjoy
ment. t" lie protected against the plaintiff's 
claim: Held, that the defendant could not 
call upon his landlord to defend him aj. 'hist 
an unfounded claim : hut if the plaintiff's 
claim was well founded, it was by reason of 
an easement expressly or impliedly granted by 
his lease, and the defendant look subject to 
such easement, and could not claim that the 
landlord covenanted with him for quiet enjoy
ment of ihii which did not pa." under his 
lease : and. therefore, whether the plaintiff's 
claim was well or ill founded, the landlord 
was not a proper party to lie called on for in
demnity under rule Thomas v. Owen,
-H 0. H. I >. --Ô, followed. Held, also, that 
upon a motion by the defendant, under rule 
3ü-, for directions as to the mode of trial, 
where a third party had been notified under 
rule .‘!‘-*!i. it was proper to make an order dis
missing the third party from the action, with 
out any motion on his part. Schneider v. 
Itatt, S ij. It. I». 701. followed. »Scriplnre v. 
Jtcilly, 11 V. It. 241».

Mori nan1’—Counterclaim.] In an 
action by the assignee of a mortgage against 
the mortgagor and the purchasers from him 
of the equity of redetnp-ion, the latter alleged 
that they had been induct.' by the mortgagee 
to purchase the lands by his promise to dis
charge the mortgage and accept in its place 
nn assignment of another mortgage, which 
agreement he had failed to carry out and had 
afterwards assigned the mortgage to the 
plaintiff, his wife: Held, that the purchasers 
of the equity were not entitled to claim “ in
demnity” against the mortgagee, within Un
meaning of that word as used in rule .128, |:. 
amended by rule KM.”: and a third party 
notice served upon him was set aside. Semble, 
a proper case for counterclaim against the 
plaintiff and third parly jointly to enforce tin- 
alleged agreement or for damages. Moore v. 
I hall,. If, I*. R. L1H).

Mortgiiffr -Intercut.\ The plaintiff 
and 1'. both claimed to be entitled by assign
ment to a mortgage made by tin- defendant. 
The defendant paid 1*. one gale of interest, 
and received indemnity for the amount paid 
against any claim on the part of the plaintiff. 
The plaintiff then brought this action claiming 
the interest which had been paid to I*., and 
also the principal for default in payment of 
interest. The defendant applied to have 1‘. 
added as a co-defendant :- Held, not a proper 
case for adding I*, as a party under rule I Off 
la), but rather one in which a notice might 
be served upon I*. by the defendant under rule 
10S, <I. .1. Ail. tjua-re, whether the defendant 
had not a remedy bv interpleader. II, irilt v. 
Heite, 11 I». H IT.

Xcylinnur It reach of t’onirart — 
Identity of Claims. |- In an action to recover 
damages for injuries sustained by the plain
tiff i'i the defendants' factory in October, 
18117, the negligence charged was that there 
was a defect in the lugs holding fast the doors 
of a retort, whereby they were broken by the 
force of steam, and the plaintiff thereby in
jured from tiic escape of Imt air. An-., and 
that the retort wa- dangerous because not 
furnished with a safety valve, whereby the 
lugs were exposed to an undue pressure of

steam. The defendants sought to bring in as 
third parties the manufacturers of the retort, 
which was made in January, 18DU. under 
written contracts, which contained no war
ranty, and from which it appeared that the 
defendants undertook to provide and put in 
their own fittings, including the safety valve:

Ib-ld. that the object of the rules poi 
mining a third party to be brought into an 
action is to prevent the same question, com
mon as between t’ * plaintiff" and defendant 
ami tin* defendants and the third party, from 
being tried on different occasions and in dif
ferent forums, and here was no such identity 
here ; there could be no claim for indemnity 
against the manufacturers; if the defendants 
could recover at all. their damages would be 
assessed on a different principle from those of 
the plaintiff : and no relief over could he 
obtained. \\ it son v. ISuulter. 18 I*. It. 107.

\ i a: n* 1 Tn mi ranee ' 'otnpan y, ]
The plaintiff sued for a personal injury, 

which by his statement of claim he alleged 
he had received, when acting as a conductor 
of a street railway car operated by the de
fendants, by reason of the negligence of a 
servant of the defendants, who was driving 
a scavenger waggon used by the defendants. 
The company who had operated the railway 
before the defendants assumed it. were in
sured against all sums for which they should
become liable to any empl......  in tlu-ir service,
while engaged in tin i work. The insurance 
policy was assigned to the defendants when 
they’ assumed the railway. The defendants 
served on the insurance company a third 
party notice claiming indemnity : — Held, 
that the policy did not cover injuries 
accruing by reason of the negligence of the
......... hints or their servants in other branches
of their service ; and that the insurance com
pany should not be kept before the court on 
tin- "chance of a different state of facts being 
developed at the trial from that which the 
plaintiff alleged. An order was, therefore, 
made in chambers setting aside the third 
party notice, lerguson \. city of Toronto,
14 r*. it. :tr>8.

-------— Itclief over — Partnership Mutate
of Deceased Partner.] — In an action by 
creditors of a partnership against the sur
viving partner and the administratrix of the 
estate of the deceased partner, the name of 
the administratrix was struck out. leaving 
the creditors to pursue their remedy against 
tin- estate in a proceeding pending for its ad
ministration. and to proceed concurrently 
with the action against the surviving partner. 
Held, also, that a claim of the surviving 
partner against the estate of the deceased for 
indemnity or relief over in respect of the 
plaintiffs' claim, must be made in the admin
istration proceedings and not in the action 
under the third parly procedure. Held, fur
ther. that the right of the surviving partner 
against the administratrix, in her personal 
capacity, to recover upon a mortgage given 
by lu-r as a security to him against his lia
bility to the plaintiff's, was neither a right to 
indemnity nor to relief oyer, because it was a 
ri-'ht which might be enforced before he was 
damnified, there being no reference on the 
face of the instrument to tin- liability asserted 
by the plaintiffs; and, therefore, she could not 
lie brought in as a third party. Cnmpbill 
v. Parley, IS V. U. V7.

--------  Trial—.1 ction.] — The action was
upon promissory notes made by the defendants
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to tin» order of tlio Tt. L. Co., and by them 
, ,| to tin* plaintiffs. The defendants 

1 indemnity against the 15. L. Co., 
ili. trial that company, against the 

,iri,. ! uf the plaintiffs, was made a third 
; i •. .ii.iViidant. and judgment was directed 
|)•* entered against them in favoui of the 

:..f. ml,>.ts to indemnify the defendants 
1 i the judgment recovered against them 

tit of the plaintiffs : I leld. reversing 
11i l. r making the company a third party.

judgment against them, that third 
i.■ -hall he joined only before trial : that 

i , v case they can he joined only for the 
.. of binding them by the judgment 
! the original defendant: and that in 

order that the original defendant may obtain 
..i\- against a third party lie must 
a -. parate action. I.ockic v. Tennant,

Intervention of Third Party Quebec 
I na- | Sec Price v. Mercier, "IS S. V. It. 303; 
llnll < a if try, lit) S. C. It 310.

Relief against Co-defendants —
I’li nr my. |- In an action for the price of 
-n id- - dd. I to whom the defendant had 
; ! the price of the goods, believing him
and not the plaintiff to have the title thereto, 
and I. ( F. and A. F.. who were charged by 
('. miIi having fraudulently obtained posses- 
si.ai of the goods and made a pretended sale 
of them to the plaintiff, were added ns dé

dains under rule 100. O. J. Act, with a 
direction that should, in his pleading, 

t r his case against J. ('. F. and A. F.. and 
that they should be at liberty to reply. Brown 

i it'ilieuiix, 11 1*. it. 303.

Seen lit it for Conta.]- Where a de
fend mi proceeds under rule ( 1807i 21.1 to 
so k relief from a co-defendant which he 
x ,.d not Is- entitled to upon the pleadings 
a mi proofs between the plaintiff and defen- 
d.i11:-, lie is a “ plaintiff ’’ within lho mean-

■ "f rule 11 OS, and. if resident out of the 
diction, is liable to an order for security

ici' . .sis. Wnlmsley v. (iriffith, 11 I*. It. 130.
. insiilercd. il oisons Bunk v. Sawyer, 10 P. 
It. ::i«S.

Relief Over Amendment Time—Order
liisrietioii - Appeal.] - An action was 

lire hi against two defendants, one of whom 
- d judgment by default ; the plaintiff
pr .ill'll against the other, claiming by

i* of ,'iu assignment from the first of his 
. of action against the second, which was 
in : nature of a claim for indemnity against 

x for (lie claim on which the judgment 
lu i fault had been suffered. At the trial the 
a was dismissed against the second on 
I;." round that the assignment was inopera- 

I pon an appeal by the plaintiff to a 
1 . al court, an order was made directing

1 i withstanding I lie assignment, the lirst 
1 mi should lie allowed to amend the 

_- by claiming over against the 
•I defendant, who was to lie allowed also 

......... nd, and further evidence was to he
■ il h, if necessary Held, not a mere dis-

"iirv order, but one from which an 
i l.iy. 1 lately v. Merchants’ despatch 

I -portâtion < 'o.. 12 A. It. (540, followed. 
2. That the older could not be sustained 
in ;cr Rules 328-332 ( 13131 or otherwise, 
M it was made at too late a stage, and 

ilie application of the plaintiff only. 
I‘" Alee v. Cochran, 17 I*. It. 0.

—:----  Conversion of Goods—Vendor.]- -In
an action for the conversion of goods, the de- 
I'cndant may bring in the person who sold him 
the goods as a third partv. the words " any 
other relief over” in rule 20!> lieing wide 
enough to include a claim made by the de
fendant against his vendor. < unfedt /utiun 
Life Association v. Labutt (No. 2'. 18 P. it.

Remedy Over Municipal Corporations.]
- -A third party is "a party to the action ” 
within the meaning of s. Ô31. s.-s. Ô. of the 
.Municipal Act. Viet. c. 42: and where a 
defendant municipal corporation, under that 
enactment, seeks to have another corporation 
or person added as a party for the purpose 
of enforcing a remedy over, such person or 
corporation should lie made a third party and 
not a defendant, unless (ho plaintiff seeks 
some relief against such added party ; ami it 
is improper to add such part v both as a de
fendant and a third party. Erdman v. Town 
of )\ alkerton. 1 ~i I*, li. 12. See, also. n. t ., 
22 O. li. («13. 20 A. li 4 14. 23 S V. li. 3.Ï2.

Trial of Claim against Third Party. |
Fmier rule 112. where in an action the 

plaintiff is entitled to recover against the de
fendant against whom the action is brought, 
the defendant is precluded from trying <|iies- 
tions arising between himself and a third 
party added at his instigation under rule ins. 
in the trial of which the plaintiff has no in
terest, and which lias the effect of delaying the 
plaintiff in his recovery. Town o/ Dundas v. 
Gilmour, 2 O. It. 4(53.

Defendants, sued by the plaintiffs for the 
amount due under a lease a tollgate, 
brought in \V. as a defendant, alleging that 
an agreement to commute tolls payable by \V. 
had been made by the plaintiff's, and claiming 
as a set-off llie difference between such com
putation and the tolls otherwise payable by 
XV. This agreement having been disproved, 
the parties proceeded to try the question as to 
the liability of XX'. to the original defendants, 
in which the plaintiffs had no interest, and 
judgment was given in favour of the original 
defendants :—Held, that such judgment must 
be set aside, lb.

See Torrance v. Livingston, 10 V. K. 21); 
Tomlinson v. Xortheni If. IV. Co., 11 I’. It. 
4111, .7215; Li kensweiler v. Coyle, 18 1\ It. 423, 
ante 111.

VI. MI8CELLANE0V8 CASES.
Appearance. |—Where a hill is filed and 

a defendant served with a copy thereof, lie 
thereby becomes a party t.. the cause; 
appearance by tlm defendant, or by the plain
tiff for the defendant, having been abolish
ed by the general order (5 of 18(58. Meyers 
v. Meyers, 21 (ir. 214.

Relief Prayed Parties not Interested in 
- Costs.]—Plaintiff having in the same hill 
asked to have it declared that certain lands 
were held in trust for him, and that lie was en
titled lo a conveyance thereof or an order of 
ilie court vesting the same in him and to 
have certain title deeds delivered up to him, 
it appearing that plaintiff would, in a suit 
framed for that purpose, have been entitled to 
tliis relief, a decree was made in his favour 
to tins extent, notwithstanding the misjoinder 
of parties not interested in this portion of the
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relief prayed, who did not object. the court 
desiring not to nut plaintiff I<* ilie necessity 
of filing n new bill, hut under Hi- eireum- 
stiinces ordered the idninl iff to nay the costs 
of all parties. McDout/all v. ltd!. 1<> <îr. 2SII.

Stranger to Contract - Inh nut.) 
Land having been conveyed in consideration 
of the grant's1 agreeing to convey a certain 
portion to a third i arson, x\ ho « ns no party 
to the transaction, it was held tlint this per
son could maintain a suit in his own name for 
Mitch portion, Shuw v. Sin nr, 17 Gr. 282.
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I. Generally- -When Awarded.

1. Status of Applicant.

Dowress. | A dowress is not entitled to 
demand, although she is compelled to suffer, 
partition. II. S. O. 1877 e. 101. s. 40, s.-s. 
2. refers to the case of a married woman who 
joins in a, petition with her husband who is 
entitled to demand partition. Rod// v. Itody, 
1 C. !.. T. 540.

A person entitled only to dower, unassigned. 
out of land is entitled to apply for partition. 
Itody v. Itody, 1 C. L. T. 540. overruled. 
But where one only of several is desirous of 
partition, all that that one is entitled to is 
to have his or her portion set aside, leaving 
the others to hold jointly or in common, as 
before. Hobson v. Slier wood. 4 Benv. 184. 
followed. Devereux v. Kearns. 11 P. H. 452.

Where the dowress applied for partition or 
sale, confessedly with the object of obtaining 
the latter, and all the other parties opposed it. 
and it appeared that the applicant had by an
other proceeding obtained the right to have 
her dower assigned out of the lands, the ap
plication was refused with costs, /ft.

Although some expressions in the Partition 
Act. R. s O. 1S77 c. I'M authorize a per
son entitled to dower not assigned to annlv 
for partition or sale of the lands in xvhvh 
she is interested, yet the court may. in its ni<- 
cretin», refuse the application and leave the 
dowress to proceed under the Dower Pro
cedure Act. K. S. O. 1<77 c. 55. or otherwise, 
to have her «lower assigned. The provisions 
of tin1 two Acts must he harmonized. I-'ram
t / am, 12 P R. 185

The application of a dowress for partition 
or sale of two parcels of land owned hv the 
defendants in severally, subject to the right, 
of dower, was refused where the defendm/x 
opposed the application and the proposed pro- 
ceedings were for the benefit <-f the applicant 
only. I icx creux v. Kearns, 11 P. It. 152, dis
cussed. /ft.

Effect of partition on inchoate right of 
dower. Re Hctrisli, 17 O. It. 154.

Mortgagee. I A mortgagee, whose title 
has not been jierfectod by foreclosure or other
wise, is not entitled to an order for partition 
or sale upon summary application under rule 
'.ISO. Mulligan v. Ilendershott. 17 P. It. 227.

Mortgagee of Interest.] — Quiere, 
whether the appellant in this case, whose only 
interest was that of mortgagee of the in
terest of one S.. the owner of an undivided 
one-sixth interest in the lands, had any locus 
standi to bring a suit for partition or to ap
peal without his co-plaintiff. La pi ante v. 
Seamen. 8 A It. 557.

Purchase at Sheriff's Sale Interest in 
R'in it if.] A decree for partition Issued by a 
local master at the instance of a purchaser at 
sheriff's sale under an order made by a county 
court Judge, where the interest which had been 
sold was that of one of four tenants in com
mon in an equity of redemption in land, which 
was subject to two mortgages in different 
ha nils, was on appeal reversed with costs. 
Wood v. Ilurl, 28 Gr. 14«i.

Remaindermen. 1 -See Murcar v. Hol
ton, 5 O. R. 104.

Tenant for Life.] —A tenant for life is 
entitled to n partition, and where there is a 
rigli to a partition there may he a right to 
a side as the court may determine. Lalor v.
Lai ir, 0 P. t: i i

A sole tenant for life of an estate has no 
locus standi under the Partition Act, R. S. 
O. 1887 c. 104. to apply for sale of the estate. 
In the nature of things no partition is pos
sible as regards the life tenancy. Fisken v. 
ffr, 28 O. It. 505.

Trustee for Sale.]—The plaintiff, being 
a trustee for sale, xvas held not to lie in a 
position to ask for partition. Keefer v. Mc
Kay, 29 Gr. 102.

2. Other Cases.

Admission of Common Title.1—The
Partition Act of 1809 only applies to cases 
in which some common title in the petitioner 
and respondents, to the land in question, is 
admitted. Bennetto v. Bcnnetto, 0 P. R. 145.
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Adverse Title -l’unscssion.]—A summary 
. .ii fW iiartition or sale of land hy the 
,i, ,,n.- of several heirs was dismissed 

where the plaintiff before making 
, w that a defendant was in possession 

t,11- tu the exclusion of the plaintiff 
, ,,-l;-irs. IIuiilinn v. Hopkins, it P.

i: 71.
Agreement to Partition Acting on - 

I in in on nu lit*.]—The adult < o-heirs 
,-i.it,. agreed to partition, and bound 

.. m to execute unit claims to carry it 
, • mu as the minors came of age and 

i,.,j therein. Some of the co-heirs went 
"ion of their portions and trade 

r, emeiits ; some released their interest in 
• i. :,i |>. t ty allotted to others ; but some of 
ft;., a,mors im coming of age declined to adopt 
[i.. ai-tv.ment : Held, on that account, that 

..ment was not binding on any of the 
. . to it : and a decree for partition was 

and the master was directed to have 
I-, j ini in partitioning to the possession and 
a |, , I'mciits hy the parties. Wood v. Wood,

Consent 2 Wm. IV. c. 3.7.1—The court 
, mill not award a writ of partition, under 2 
Wm. IV. e. I!.", where all the parties interested

i the iiartition consent to its being made. 
In " I I'll* I uood, 1 I'. C. It. .'t ; In re I slier.

Crown Lands Representatives of Loan- 
Tiie court will not decree the partition 

land- the title of which is vested in the 
('row: : neither will it decree the sale of such 

• the Instance of the representatives of 
a <],,'• asial i oca tee. Abell v. Weir 24 (!r. 404. 
s mi I'ride v. Rodger. 27 O. It. 020. post
II.

Syuattcr. 1 — 'Hie right which a 
.alter ac<|uires by being in possession 

!:i"<|s of the Crown, is not such an
• r i therein ns the court will order a 

I a nil ion of amongst his heirs : in such a 
'a-*- tin- only remedy is by application to 
the government. Jenkins v. Martin, 20 Or.

Order for Sale C. S. U. C. e. 8t>. s. 17 
!{• insnl to let under—Rescission.]—A sale 

"f 1 ' I having been ordered, under s. 17 of 
C. S. V. C. c. 80, to Ik- made by certain per- 

< agreed upon by the parties, one of these 
[•••r.'otii refused to net, ami the petitioners 
flii'n applied on this ground to rescind the 

i-'l r for sale, and for partition by the real 
representative:- Held, that the eourt could 

' : ii-rfi-re. not having any original or cora-
juriediction, and such a caw not be

ing provided for in the Act. Qiuere, whether 
tin- person refusing might not have been re
cur!-,I as guilty of contempt, or have been 

to coats. Quaere, also, whether the 
r ii-r i -lit not lia vc been varied or rescinded 
v - i - nt of all those who consented to its 

l"'i c made: or if one of those appointed to 
- •ii*- sab* were to die or become incapable 

'•g. whether the court might not order
• I'loceedinga to be completed by those re-

In re Knowles and Rost, 24 V. C.
R. 311.

Outstanding Term.] —The fact that 
an outstanding term in lands to por- 

V' ' "f which infants are entitled, is no de- 
!l i i" a bill of partition, although it may

influence the court in deciding between a 
sale or a partition of the estate. !•'it: pu trick 
v. Wilson, 12 Ur. 440.

Sale of Part Uhargc on Remainder - 
1 esting Order. | In n suit for partition the 
greater part of tlw- property, the subject of 
the partition, had been sold under the decree 
of the court, hut portions :,f it still remained 
unrealized. It appearing that all prior charges 
upon the property (such as the costs of the 
various parties to the suit, &c. ) had been pa id. 
and that the unrealized property \va< far less 
in value than the amount for which one of 
the co-owners (the plaintiffi was entitled to 
credit, in account with the other co-owners; 
on a petition by plaintiff, an order was grant
ed, vesting all the unrealized property in him. 
Arnold v. Hard. 1 <'ll. Cli. 252.

Will I'd-eri/fors Refusal—2 Win. IV. 
c. -fi. | - Where a testator directed in his will 
that after the death of A . his land should l>e 
divided between his children, by his exe
cutors : Held, that, in tiie absence of any 
refusal of ilw- executors to make tiie partition 
after the death of A., tiie court could not di
rect a partition under 2 Wm. IV. e. 3fi. 
('rank v. Cronk, 0 O. S. 332.

- Period for Partition—Infants.]— 
Where an estate consisted in large part of per
sonalty, and hy tiie " ill of tiie testator tiie 
whole was in In- divided among his children on 
Hu- youngest attaining twenty-one, all of whom 
took vested interests on tin-ir attaining ma
jority. and in the event of tiie death of any 
before the period of distribution, leaving issue, 
tiie share of tiie one so dying was to go to 
liis children, share and share alike: Held, 
liait until tiie youngest child attained twenty- 
one. tiie adult parties were not entitled to 
call for a partition or distribution of the 
property. Murphy v. Mason. 22 Hr. 405.

--------  Trustees-- Legacies—Charge.] A
testator dying in 1^20 devised his farm 
to trustees in trust to pay certain legacies, 
and divide the residue amongst the testator’s 
three sons. The trustees refused to act, and 
tiie eldest son. in consequence, on coining of 
age in 1823. sold portions of the land, and 
applied the proceeds, or part of them, towards 
paying the legacies. After his death the sur
viving trustee executed a conveyance of tiie 
whole farm to the two surviving sons, from 
misunderstanding tiie nature of the deed pre
sented to him for execution. The two sons 
then sold what remained of the farm, and 
brought an action of ejectment against the 
plaintiff, who was in possession of tiie parcels 
sold by (lie eldest son during his lifetime. The 
court restrained this action, declared tiie plain
tiff entitled, as far as might he necessary for 
his protection, to stand in the place of the 
eldest son in regard to his undivided third of 
tin- whole property, and to his charge for two- 
thirds of tin* legacies lie had paid on his bro
thers’ undivided two-thirds of the estate, and 
decreed a partition and the necessary inquiries 
to give effect to such declaration. Iliseott v. 
Itcrringcr, 4 Hr. 296.

--------  Trustees—Power of Stale—Majority
of Heirs.]—,T. C. died in 1Kt‘»7. having by his 
will provided as follows : “And whereas 
trouble . . . may arise among my family
with regard to the property ... on ac
count of its being put out of the power of my 
trustees to sell or dispose of tiie property, I
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hereby order, direct, and fully authorize, at 
ami aller twenty years after my death, my 
trustees ... to absolutely sell and dis
posa of all my property in T. to the ls*st ad
vantage, provided only that it be the wish of a 
majority of my heirs who may then be living 
to do mi and not otherwise,” &c. In 1887 a 
meetieg -,i a large majority of those interested 
was held, and i was derided to sell by pub
lie am" ion. I li in application by the plain
tiffs, who were trustees for one of the heirs 
and represented only a one-sixth share of the 
proper)v. for the usual order for partition and 
sale, which was resisted by a majority of the 
heirs: Held, that the land in question was
vested in the trust et s on ........... trust i<>
sell it the end of twenty years from the tes
tator-' death, provided a majority of the heirs 
were in favour of a sale, which was proved, 
and that the jurisdiction to partition was 
ousted. Ito Din nut, Downey v. Dennis. 11 
O. It. 207.

S,,- In y,- I'oshr. 1 t'h. Ch. 103 : Murcar 
v. It,,It,,n. it. li. 104 : <iront v. (Irani, 0 
I». |{. i! 11 ; Merritt v. Shaw. 15 (Jr. 3-1.

II. AI.IIiWAM t: FOR I M I’HOVF’.M F NTS.

Agreement to Partition Action on 
/ / /.. | See Wood x. Wood, 11 • Or. 171-

Crown Lands Loctie, ■furisdiction—
Dccl'initnni IfDirf statut, > f Limitations.]

A lore tee of Crown lands left the IVovime 
in 1 si IS, and was last heard of in ISTT. The 
defendant, a son of his, had resided continu
ously on the property since 1 ss 1. cultivating 
and improving it, and the plaintiff, a daugh
ter. resided oil it also, from time to time, till 
1SS7. There were two other children, who had 
not been in possession of the land for more 
than ten years liefore action, which was 
brought in IS! 10 : — Held, that the 1 ora tee 
must lie presumed to have been dead by 1884, 
and the defendant had acquired a title by pos
session as against the children other than the
plaintiff, whose claim as to one-quarter was 
as good as Ins, and in making partition the 
Crown should recognize his right to improve
ments. The Statute of Limitations, U. S. 
(>. Ixs7 r. 111, applied because the rights in
volved upon the record were merely private 
rights not affecting the pleasure or the 
sovereignty of the Crown. Even in the case 
of unpatented lands, declaratory relief may in 
a suitable case lie given, which will work prac
tically the result of a partition of the pro
perty. subject to the Crown being willing to act 
upon the judgment of the court. Pride v. 
Itodger, 27 O. K. 32<I.

Parent and Son Intention to Advance.] 
—A father placed one of his sons in posses
sion of certain wild land, and announced his 
intention of giving it to him by way of ad
vancement. lie died without carrying out 
this intention : but meanwhile the son had 
taken possession, and by his improvements 
nearly doubled the value of the land :—Held, 
that the son was entitled to a charge for his 
improvements, and to have the land allotted 
to him in the division of his father's estate, 
provided the present value of the land in its 
unimproved state would not exceed his share 
of the estate. Quffre, in such a case, whether

the son is not entitled to an absolute decree 
for the land. Uiclin v. Iliilin, IS (Jr. 437.

See Uovey v. Ferguson, ib. 438.

Intention to Devise.J -A testator 
placed his two sons in possession of certain 
portions of his real estate, intending to convey 
or devise the same to them, but during his 
lifetime retained the full control of the pro
perty : notwithstanding this, the sons made 
valuable improvements upon their respective 
portions. I poll a bill filed after the decease 
of the father for a distribution of the estate, 
the court refused to make to the sons any al
lowance in respect of such improvements. 
l'osbr v. i'.merson, 5 Ur. 135.

Tenant in Common. | -See Lasby v. 
Crew son, li 1 U. It. 255.

III. Confirmation.

Decree I'inding of Master- - I'urther Di
re,Hons. | Where a decree, w hich reserved no 
further directions, directed that a sale or par
tition of the property should take place, as 
the master might consider most for the in
terest of the parties, the court, on motion, or
dered the execution of conveyances and the 
delivery of the possession of the property 
agreeably to tile finding of the master. 
U'Lont v. U'Lone, 2 Ur. ("»42.

Report Partition Suit.]—The report in 
a partition suit by bill under C. S. I*. C. c. 
80, does not require to be specially confirmed 
by the court, but before it will be acted upon 
it will be examined by the court to see whether 
there is in it the manifest error referred to in 
s. 24 of the Act. Dunn v. Doicliny, 1 Ch. 
Ch. 305.

Rule Confirming Von-issuc of—1 ci/ui- 
escriic, -Death of Party.] -In 1855 the widow 
and children of one of two joint owners of 
land petitioned for a partition under 2 Wm. 
IV. c. 35, the other owner being respondent. 
In the same year partition was made by the 
sheriff, the return and plan were filed, and a 
rule to record and confirm it was moved for, 
hut by some mistake never issued, and there 
was no official entry of its having been either 
granted or refused. In 18(1(1 the respondent 
died. The partition thus made had alwav- 
been acquiesced in. the parties supposing i 
it had lioon confirmed :—Held, that the • 
could not now, even by consent, examine ami 
confirm such partition, for it would in effect 
lie giving judgment against a party (the re
spondent i several years dead, and the proceed
ing would he void. In rc Park and Pork. 24 
I C. It. 459.

Snle in Parcels One Cnsold.] — lit a 
prne-*oding for partition under C. S. T\ (’. <•. 
8(5. a sale had been ordered by the court, under 
which the real representative sold four of the 
five lots into which the property had been di
vided by the real representative : hut, there 
being no bidders for the remaining one at 
what lie considered a reasonable price, lie 
withdrew it. The court suggested that it 
might be better to wait till the rest of the 
property was sold : hut, after consideration, 
confirmed the sale and ordered deeds to he ex
ecuted. In rc Westervelt, 10 L. J. 15.

Sec Jcnking v. Jenking, 11 A. R. 92.
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IV. Costs.

Apportionment - lUrrrlbm — Solicitor 
I rli'iif I In n suit for partition, the de- 
. ..111111imI a direction to tax the costs as 

solicitor and client, or to apportion 
, among-t the several parties. On a 1110- 

,,n order directing the master to do so 
,|M. taxation, the order to apportion the 
w.i- made. The order for taxation as 

....solicitor and client was refused as 
• a variation of the decree. Itrrnard v. 

1 ( 'h. Ch. 24.
Commission in Liion of Costs. 1 The sum

• ,| to the guardian of infants for com- 
in partition suits should not he mea-

.... I ,,„|v hv the work clone in the master's
« iiiirron v. I.oout. 9 P. It. 301.

Taxed Cost* nf Special Motion.]— 
s. dark v. Clark, 8 P. It. 150.

Pnrtv and Party—Solicitor anil Client. 1 
I I,,. decreed in partition suits are. as

suits, party and party costs, and 
... any of the parties are not sui juris, 

as lietweci solicitor and client are not 
,|,, p.,.,1 ,.\en 1 consent. Ilarkne** v. Con- 

12 Ur. 44'.».
Proportionate Allotment. 1 In suits 

fiotwooti joint owners for partition or sale, 
tin- costs are to be home by the parties in 
pi-.i|.<>rtion to their respective interests in the 
iTuperty. except that in tlie case of partition 
I he court, if it see fit. may give no costs to 
,. thcr partv up to the hearing. Cartwright v. 
b hl. 13 (Ir. 300.

Unnecessary Suit Infant* — A erf 
1 / | The court will not countenance the

. ssary incurring of costs of filing a hill 
M- the partition and sale of the estate of in- 

fur the purpose of discharging a mort- 
g;r_'r. thereon, which object could he obtained

effectually in the ordinary way by pro-
.....lings being taken at the instance of the
mortgagee ; and where such a suit was brought 
in il,., name of infants, the court, on dismis
sing the hill, ordered the costs of the defend
ants to he paid by the next friend of the in
fant-. Carroll v. Carroll, 23 (lr. 438.

Sec Ilrotrn v. Brown, 9 P. R. 245 : Camp- 
Campbell. 8 P. R. 159 ; MeKny v. Me 

h" 4P. R. 334.

(Sec also ante I. 1.)

is directed by the judgment or order baa power 
to dispense with service of liis warrant or nf 
an office copy of the judgment : Rules 203. 
059. Smith v. Houston. 15 P. R. 18, 
discussed. Semble, also, that the court or 
Judge has power to make an order for substi
tuted service of an ollico copy of u judgment 
or order. Ile ligne*, llodgin* v. Andrew*. 19
P. R. 217.

Infants.] — Where in n hill for partition 
it was stated that certain infants residing 
with or near their father, out of the jurisdic
tion of the court, not parties, were Interested 
in the lands sought to he partitioned, their 
father being n party defendant, a demurrer 
for want of parties was allowed. Tenon v 
Bur, 1.3 (Jr. 311.

■--------- Plaintiff* — Official Guardian.]-
Where in a partition suit commenced by sum
mary application under <!. (». Cliv. (540. the 
infants interested in tlm estate had been joined 
as plaintiffs, and a sale of tlm land had taken
place by public auction : Held, that the in
fants were improperly joined as plaintiffs : 
that they should have been defendants and re
presented by the official guardian : and a refer
ence was directed to the master to fix the 
guardian’s commission ns if fie had been en
gaged in tlie suit from the beginning. On 
consent of tlm guardian, it was ordered that 
the proceedings taken for sale, if they proved 
to be regular, should stand; but this was not 
to be a precedent. Brown v. Brown, 9 P. R.

Lessee.]—To a bill for partition a lessee 
for years may he a necessary party. Fitz
patrick v. lVif/wn, 12 fir. 440.

Mortgagee.| -Although partition may he 
directed of an estate subject to a mortgage 
thereon, still, if one of several co-tenants cre
ates an incumbrance on his undivided share 
and institutes proceedings to obtain a parti
tion of the estate, the party holding the in
cumbrance must lie brought before the court, 
and tlie party creating the charge must hear 
any additional ex|tense occasioned thereby. 
McDougall v. McDougall, 14 fir. 207.

Opposing Party.]—A petition for a par
tition under - Win. IV. c. 35. must have been 
verified by affidavit, and there must be an op
posing party, although the suit was an ami
cable one, and one of tlie parties consenting to 
the partition had to be dropped for that pur
pose. Kx p. I{obin*on, M. T. 2 Viet.

VI. I'ltACTICE.

Absentee — Guardian — Di*pen*ing with 
Substituted Service.] —Where, in a 

M ding for partition or sale of lands, tie- 
- !.> Mimnmr.v application, a person inter-
< i in tlm estate, not originally made a

had been long unheard of. and there
w.-is uncertainty whether he were living or 

m order was made by a Judge, under ss. 
■_'<» of the Partition Act, R. S. O. 1897 c.

I - v hieli are expressly made applicable by s.
i lie Judicature Act. R.S.O. c. 51. appoint- 

ii - guardian and directing that lie lie served 
"i'li an office copy of the judgment or order 

in it ion. and notice, for the absentee. 
S.-I v,., that the master to whom a reference

Advertisement for Creditors — Di*- 
penning with.] — The fact that nil intestate, 
whose estate is being partitioned, has been 
dead for forty-five years, does not warrant the 
master in dispensing with the usual advertise
ment for creditors. Biggar v. Biggar. 8 P. R.
4M.

--------- Inquirie* — Di*pcn*ing iri/A.| —
Sales by the court of real estate held in co
tenancy are governed by the provisions of 
tlie Partition Act, R. S. O. 1K77 c. 101 ; and 
masters should not. without any specific or 
sufficient reasons dispense with inquiries and 
advertisements for creditors holding specific
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or general liens upon the whole or any un
divided share of the estate, down to the time 
of - île. and not merely at the time when the 
order under (I. < t. ('lu. (110 is made. Robxon 
i. Uobton, I" !*. K. :;:i

Consolidation Forum.]--An applica
tion io consolidate two motions for adminis- 
t rat ion and partition pending before a local 
master, should he made to him and not to 
a .Indue in < hamhers. I.ambier v. Latnbvr. 
9 1* It

Lunds in Different Counties Local 
Mush r. | After an order for partition of 
lands in the county of Peel had been granted 
liv a master under (1. ( l. t!41. an order was 
made h.v a .fudge in chambers to include in 
said order lands in another county, though 
such lands were known of at the time the 
part t.on order was made. The costs of the 
appli a lion were allowed, exclusive of the 
usual eoiiimi'sioii under ( 1. O. (141$. Clurk 
v. i lurk, S I*. It. 130.

Where lands are situate in different coun
ties, a local master has no jurisdiction t<- 
make an order for the partition or sale 
thereof, and such an order and the proceed
ings thereunder, even as to lands within the 
euui.ly iii which he is master, are wholly void. 
Regina v. Smith. 7 P. It. 120, followed. 
A ivltul \. Mh nl"i. 17 U. It. 273.

Petition \ffiihuit.\ See F.x p. Robin 
non, M. ’I". 2 Viet, iinh V.

Demurrer. |- The respondent to a 
pet it on for part it ion under 2 Win. IN', e. 33
ui lit demur. 1 /ouk \. 1 'ronk, l U. C. It.
171.

Real Representative—Partition or Sain
/«Vu a un . | Partition, where ordered, is 

to he made hv the real representative. In tv 
Fo*,cr 1 eh. eh. m::.

The question whether partition or sale 
should he ordered is proper to lie referred to 
the r al representative, who is to make sale 
if ordered. Ib.

'I In- court may order a sale in the first in
stance, if it see lit. Ib.

Tim court will use its own machinery for 
earning the purposes of the A et into effect. 
Ib.

Reference Rom rx of Mauler.] - Power 
of master on a reference for partition or 
sale of lands to try the validity of a lease, 
or a fraudulent alteration in a sealed instru- 
liie.it. Ri mnjt rn. Rogers v. Rogers, 11 P. K.

Romm of Master—Scheme of Par- 
Iiiion. | In 'lie course of a reference to make
:i u.irtition of lands, a master appointed two 
skilled persons to examine the property ami 
prepare a scheme of partition, and on their 
. \ ideiice lie adopted the scheme prepared : 
Held, that the course adopted by the master 
was a reasonable one : that be had the power 
under (I. « >. < ' I. \. I « *. to take such course,
and that the fees paid to the skilled I* rsoits 
hv the defendant should be taxed. McKay v. 
liirfcr, 12 P. It. 2311.

Sale I hath of i nnointcc.|—Where ft sale 
of lands is ordered under ('. S. V. ('. c. 8(5. 
s. 17 (the Partition Act', to be made by cer
tain persons agreed upon by the parties: 
tjuivre, if one should die or become incapable

of acting, whether the court might not order 
tlie proceedings to be completed by those re 
lmiiniog. In re hnotrhx anil Roxl, 24 V. (_'.
It. 11.

Service of Bill Infant.| In a partition 
suit mi order allowing substitutional service 
of tin- bill tin the ollieinl guardian of an in
fant defendant, resident without the jurisdic
tion of the court, was granted on the ground 
that the share of the infant in the lands in 
question amounted to only 810, and substitu- 
tiotial service would lie inexpensive. Weather- 
head \. Weatherheuil, U I’. It. l)U.

Service of Notice Time. | — A wri; of 
partition could not lie ordered, under 2 Win. 
IN. e. 33 without forty clear days' notice 
before the term. NVliere. therefore, the M*r- 
viee was made on the 21st July, and the term 
began on the 3Ulh August, it was held in- 
sullicient. In re Loncy, 10 I . It. 203.

Summary Application Forum—Rince 
■ : Reference.] under • < >. t$40, where spe
cial ciivunistaiiecs are shewn on an apjiliea- 
tion for partition or sale of lands, a reference 
to a master other than the master in tin* 
county town of the county where the lands 
are situate, w ill lie directed. The application 
under the order should lie made to a Judge 
in chambers. Ite I motI, Chatterton v. Chat
terton, S P. it. 30.

Injunction \iccxxity for Bill.]— 
A not ice of motion for partition having tieeu 
served, the plaintiff moved for an injunction 
restraining the defendant from collecting 
rents, and for a receiver. It appeared that the 
defendant was a stranger, whose right to be in 
possession was denied : Held, that no relief 
could be laid against him without bill tiled. 
Y oui iy v. II right, 8 P. It. IPS.

— Time—Death of lnteatate. ] —An or
der for partition of the realty was refused, 
when the application was made within six 
months of the death of the |s*rson whose es
tate was sought to I»- partitioned. The rule 
laid down by the Partition Act, It. S. O. 1877 
e. lui. s. t», held applicable, tirant v. (.runt,
H P. It. 211.

Title — N » ei xxity for Bill. | — The 
Partition Art of 1st Ml only applies to cases 
in which some common title in the petitioner 
and respondents to the land in question is 
admitted. NVliere it appeared, from the state
ments in tlie petition, that two of several re
spondents claimed to he entitled absolutely to 
part of the lands sought to be partitioned, and 
that the petitioners contested such claim :— 
Held, that tlie proper mode of proceeding as 
against these respondents was by bill in the 
ordinary way. Bennetto v. Bciinetto, 6 P. R. 
143.

The jurisdiction created by G. O. (140 is in
tended to he exercised in simple cases only 
where there is no dispute. Where questions 
are raised of title, or the like, a bill must be 
tiled. Mae,tom II \. 11 chilli*, s P. It. 330.

The defendant, who occupied the property 
in question in a partition suit, claimed an 
absolute title by possession under the Statute 
of Limitations. The master, notwithstanding, 
continued tlie inquiry and pmceetfed to take 
evidence. The chancellor directed the plain
tiff to tile a hill within two weeks, and the 
parties to go to a hearing at the then next
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. - filings, cost* lo bo co'ts in the cause.

iilun, Pat lemon \. AlcAlillan, 8 1*.
K. r, m.

null- V.
Title /*««( IItaring.] - - In n partition 

• -iion of iii|p raised lietween eo-de- 
femlants was decided at the bearing, and 
a l" « referred lo the master. Hood 

. lo »ir. 171.

Trial \'tiee of-— Irregular Inxut•--- 
/ Where a defendant is not misled by

• • of trial, any trilling irregularity 
a>. in ibis case, I lie omission of the 
In ihe matter of partition between ” 

ile* plaintiff's and defendant's names 
i>lc of cause, will not entitle tin- de- 

fi i ■ ni lo set aside the verdict; and irregu- 
- of ibis kind should be objected lo 

ii m i >. otherwise the court will not inter- 
I H"' in partition suits under ii- Viet. 

' • * i ' are within ill! Viet. c. ti. s. 17.
- < : lie Law Reform Act, 18H81 ; and such 

i i" in i In- county court may, therefore, he 
tri'd at the assises. Symond* v. Symond*.

VII. Sai.k When Okpkked.
Nature of Property Immediate Sale.] 
Where on the hearing of a caure for parti- 

1 "ii' shewn that the estate could not 
h«* divided without prejudice, the court, with- 

".niiiig for any return to that effect, 
■ I a sale, lit iinctt v. Hennett, 8 < Jr. 

44H.

\ umber of (‘/(limant».| —Where the 
• ' was not indivisible in its nature, but

the freeholders returned that it was desirable 
• i division should take place, but that 

wled'- should be taken by one of the par
te' "iitiiled, or otherwise sold, there being 
il l' ; han eighteen claimants ; the court ap- 
f r ’ • m| the n-turn. In re llennie, 10 V. ( '. 
It. Kit.

Outxtandtng Term.]—See Fitzpat
rick H ilxun, 12 4 Jr. 440.

Iteferenoe to Maxter—Sale of Por- 
! In a suit for partition, where infants 
:t"rested, affidavits were produced shew

ing it a sale rather than a partition would 
' f->r the benefit of the infants ; and that 
ih" i r Mort y was not susceptible of equal 
: !" 1 The court directed a reference to 
be i-n r to enter into contracts for the sale 

i• ois of the estate, which sales should 
he 1 : n il'll into effect upon being approved of 

Judge. Steven v. Hunter, 14 (Jr. 541.
Water Privilege.] — The plaintiff 

hl'd her bill for a partition of 200 acres of 
ihe river Ottawa and a water mill 

pri’ j.- appurtenant thereto. The property
in had ...... acquired by her and one

II .‘s tenants in common, and II. had sub- 
. ' conveyed an undivided one-fifth of

' ion to the four other defendants. The 
• ., shewed that in order to divide the

privilege very complicated structures 
have to be made at heavy expense, and 

uni of money expended annually in 
"mg them. It also appeared that the
• - in carrying out the scheme would 

I* > great Held, that it was the duty
• iirt to consider the interests of all 

die • ndants. and a partition could not be

decreed without injuring them: but that, even 
if the case were decided without reference 
to th" interests of the <!“fendnnis other than 
II.. partition was under the circumstances 
rightly refused : and a sale of the water privi
lege. together with a sufficient nunntity of 
land for tin- purpose, was ordered. Itlaidcll 
v. Itahlirin, 3 A. R. ti.

Reference to Real Representative. |
The question whether partition or sale should 
h" ordered, is proper to lie referred to the 
real representative, who is to make sal" if 
ordered. The court may order a sale in the 
first instance, if it see fit. la re Fostt r, 1 Ch. 
I'll. 1U2.

Remaindermen /light to Sale Tenant 
for Lift Prohibition.] The « 'row n. by let
ters patent, granted land to F. It. for life, 
with remainder to her children, the petition
ers. ns tenants in common in fee simple. < in 
a petition presented to the Judge of the county 
court, under R. S. 11. is77 loi, for parti
tion or 'ale. a sale wa- ordered. A motion for 
a prohibition was made on behalf of F. It., 
the tenant for life : Held, that the cas,- did 
not come within the Partition Acts, and that 
there was no power to compel a sale of the 
lands as against the tenant for life. Prohi
bition ordered, l/urrcir v. Itolton. 5 O. R. 
104.

See In n Knowles and Post, 24 V. ('. R. 
.Til : \niohl v. Haiti. I (Ti. i'll. 252: l.alor v. 
Lalttr, it P. R. 455 ; Itevereux v. Ktarns, 11 
P. R. 452 : tram v. I ram. 12 P. R. 185.

VIII. MlHC'KLLANEOL'8 I'ASKS.
Account of Personal Estate F.xecu- 

tor Infant Legatee*.] In a suit for the 
partition of the real estate of an intestate, 
who was one of the executors of his father's 
will, and had taken possession of the personal 
estate, and who died a minor, it was contend
ed on Isdialf of infant legatees, who had not 
Is-en paid their legacies, that an account should 
be taken of the personal estate come to the 
hands of such executor, and that their shares 
thereof should be charged upon the land in 
question before partition : Held, that the ex
ecutor having been a minor, his estate was 
not liable to account therefor. A ash v. Ale- 
hug, 15 lir. 247.

Advancement Hotchpot.]—A child who 
has been advanced is bound to bring into 
hotchpot that wherewith lie has been advami'd 
only when it has Uen so expressed in writing 
cither by the parent or the child so advanced. 
Iil ma a v. Filrnan, 15 lir. 1142.

Agreement to Partition Secret Prom
ise- F nforcement- Statute of Fraud* — Mar
ried Homan.| A testator having devised his 
real property to such of the. persons named 
as should be living at the death of his widow, 
the parties interested came to an agreement 
for partition during the widow's lifetime. 
There were several questions between ilie 
parties. The plaintiff, who was one of the 
devisees, was induced to consent to the par
tition upon a distinct understanding with an
other of the devisees, that the latter should, 
after partit ion, hold a portion of her share i i 
trust for the plaintiff. This agreement was 
not known to the other devisees; the partition
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deed was executed by all the parties: the par
tition would not have been agreed to by the 
plaintiff but for the promise stated Held, 
that the promise was not binding, both because 
there was no writing within the Statute of 
Frauds, and because the party making it was 
a married woman. Motley v. Itavison. 20 Gr.

Appeal- Special Case.]—An appeal will 
lie under the Partition Act. H- Viet. c. 8«M 
<0.1. from the judgment of a county court 
Judge on a special case stated. In re Shareram/ liait, ,mi r. c. jt. ooa.

Consent Mode of Partition — Relief 
against Forum. | - In a partition suit, a 
gentleman who was not a solicitor, nor a 
clerk of any solicitor in the cause, was em
ployed by the defendant's solicitor to attend 
to the case for defendant, and gave a consent 
in good faith, but inconsiderately, and without 
the knowledge or authority of or communica
tion with the defendant or his solicitor, to a 
mode of partition suggested by the opposite 
party: Held, that the consent might be re
lieved against on terms, it not appearing that 
the plaintiff would thereby be prejudiced. 
Held, also, that an application for relief 
against the consent, and to set aside the re
port. was properly made in chambers, and 
not in court. Rolfc v. Foote, 1 Ch. (’h. .M08.

Creditor’s Claim \ dm mistral riat — 
Costs. | An order for partition or sale was 
made under (i. <). (HO, by a master, of the 
estate of one M.. deceased. In proceeding 
under that order the master advertised for 
creditors, and M. & M. sent in a claim for 
obtaining letters of administration, and for 
defending an action in tin- court of com
mon pleas, brought by XV. M., a defendant 
in this suit, and entitled to a share of 
the estate against the administratrix. The 
master allowed the claim, and XV. .XI. ap
pealed, on the ground that neither the de
ceased nor his estate were indebted to M. 
& -XI., and that they were not entitled to 
prove as creditors in this cause:—Held, that 
the administratrix was justified in defending 
the suit, and the appeal was dismissed. Me
jia y v. McKay, S I*. It. .'{.Ml.

Judgment in Partition F.fject of.]- - 
XX'lien proceedings for a partition in a county 
court have been terminated by an order con
firming such partition, and nothing remains 
to lie done by way of enforcing the judgment, 
such judgment cannot afterwards be im
peached on the ground of fraud or deception 
on the court otherwise than in resisting an 
action in which it is relied on. or by bringing 
an action for the express purpose of setting it 
aside. Jenking v. .linking. 11 A. It. 92.

Sen Van Vtisor v. Hugh son, !» A. II. .MOO.

Mistake Family Arrangements. | — See 
Baldwin v. Hingslone, 18 A. ft, 68.

Proceeds of Sal a —Infant—Realty.]- - 
When lands are sold for the purpose of effect
ing a partition, the share of an infant retains 
its character of realty. Thompson v. Me
ta ff re y. t; I*. K. 10.M.

------- Lunatics Interest ■— Statute —
Realty.]—One of several heirs of an intestate 
being lunatic, an Act was procured author
izing the sale of the intestate's lands, and 
the investment of the lunatic’s share, for the 
benefit of the lunatic “and his representa

tives." The lunatic afterwards died :—Held, 
that this share, for the purpose of distribu
tion. retained the character of realty, and was 
to lie divided between his real representatives 
and not his next of kin. Campbell v. Camp- 
bt II, 1!» Or. 254.

-------- Payment into Court—Interest.] In
a partition suit the mortgagors of an un
divided share became tin» purchasers, but they 
did not pay the purchase money into court 
until long after the day named in the mus
ter's report : Held, that the mortgagee, 
though a party to the suit, was entitled to 
interest at the rate reserved in the mortgage 
until notice of such payment into court. Me- 
11ermid v. MeDcrmid, 7 I*. 11. 457.

Retrait Successoral -Quebec Lair Kale 
by t'oheir- Prescription.]- See Itaxtir v. 
Phillips, 28 S. C. It. 817.

Setting aside Partition. | An unequal 
partition obtained in a county court against 
a minor of feme covert, through the contri
vance of the co-tenant, the gross Inches of 
the guardian ml litem, and the misapprehen
sion of the referee l appointed under s. 17 of 
the Partition Act t as to the extent of his 
duty and power, was held not binding. The 
minor, on coming of age. filed a bill for a 
new partition, and a decree was made accord
ingly. Merritt v. Shaw. 15 (Jr. .'121.

Sea Jenking v. Jinking, 11 A. It. 92, supra.
Transfer of Share in Land-Const• ac

tion of Instrument.| One of tlie devisees of 
an estate sold her interest therein to lier 
brother, and executed with her husband an 
instrument in the form of a power of attor 
ney, authorizing the assignee for his own bene
fit to demand and receive of and from the ex
ecutor, &c., all moneys which might become 
due and payable to lier and her husband, or 
either of them, by virtue of all devises and 
bequests under the last will and testament of 
her father; in fact, at the time of the execu
tion of this instrument, slip was entitled to 
a share of another brother’s portion of the 
estate by assignment from him :—Held, on 
apnea I from the report of the master, that the 
instrument executed by the husband and wife 
had not the effect of transferring the share 
of the wife in the portion of the brother so 
assigned. Phtcrrill v. Plicrrill, 10 (Jr. 580.

Sec Crown, ii. u (e).
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I. Generally.

1. Proof of Partnership.
Admissions. | -In nn net ion against n 

nut in r i,f a joint stock company, liis admis* 
'Imt In- was a partner are sufficient to

pc....I'is liability, without producing the part-
ii'*r-liio deed. Lee v. Mcllonald, (5 O. S. 130.

I " admissions of one partner, that a third 
I-'T-'in was jointly interested with himself 
ati'l I,is co-partners, is not evidence against 
' 1 'Her to prove such joint interest. Car-
fni' .. Vanbuslcirk, 1 Or. 539.

Contradictory Affidavits.] -On the con- 
tt 1 'ory affidavits in this case, the court re- 
fa-' I to interfere on the ground of an nl- 
H'"l partnership between plaintiff and de- 
fen-! mt. Clark v. Cliipman, 26 V. C. R. 170.

Dissolution evidence — Jury.] — Held, 
tha n the evidence in this case the jury

i i-tilied in linding defendants to lie liable
ii : ners, notwithstanding the proof of a 

it ion. Jordan v. Smith, 17 U. C. It.

Evidence Inference — Intention.] — 
■ there has been a contribution of capi

ta well as participation in the prolits 
from that capital, a partnership will 

b" -rred, even though the parties have 
- that they will not call themselves part- 

'■ «lid not intend to constitute that re- 
'ip : -Held, that the evidence, which is 
Vol. III. p—162—13

fully set out in the report, was sufficient to 
prove that the defendant was a partner. 
Hot ham v. Keefer, 2 A. R. 595.

■-------- Inferenet Jury. | Where upon a
<1 nest ion of partnership between father and 
sou (defendants), the evidence shewed that 
the son. a young unmarried man, lived with 
his father, was in general occupied with his 
business, carrying beer to his customers, re
ceiving money and making payments for him, 
<,V.. and had furnished part of the money with 
which his father had built his brewery:— 
Held that this evidence laid no ground upon 
which a partnership between father and son 
could be inferred. The jury having found for 
the plaintiff, a new trial was granted on pay
ment of costs. Seulthope v. Huhs, 5 I'. ( R. 
3IX.

--------  Inti rest in Mine—Working of.\—•
See Stuart v. Mott, 14 S. (’. R. 734.

Parol Agreement -Statute of Fraud*— 
Interest in Laud — Mineral Claim.] See 
Archibald v. McXerhanic, 29 S. V. R 564.

Representation — Agent — Letters.] —
The representation of an agent that his prin
cipals are a firm in a distant Province, and 
that such firm is composed of A. and It., 
coupled with evidence of receipt by the person 
to whom the representation is made of letters 
from one of the alleged members of the firm, 
written on paper on which the names of such 
members are printed, in answer to letters 
from such jterson, is primfl facie evidence 
time A. and It. constitute the said firm. Mc
llonald v. fJilbert, 16 S. C. R. 700.

Repudiation Delay. )—Wln-re a plaintiff 
filed a bill alleging that be and (In* defendants 
bad agreed to be partners in certain govern
ment contracts, and it appeared that the de
fendants Imd repudiated the partnership as 
soon as the contracts were entered into, that 
the contracts were to he completed in a year, 
and that the hill was not tiled for about 
eighteen months after the repudiation— the 
court offered the plaintiff a reference to the 
master to inquire the cause of the delay, or 
that his bill should lie dismissed without costs. 
Hay y art \. Allan, 2 Ur. 407.

See Darling v. Magnan, 12 V. C. It. 471 ; 
Sylvester v. McCuaig, 2* C. V. 443: Itank of 
Rochester v. Stom house, 27 Ur. 327 llay- 
gart v. Allan, 4 Ur. 36.

2. What Constitute* a Partnership.

Agreement- Construction.]—Held, upon 
the agreement and facts as given in this 
case, that the defendant M., in certain trans
actions between the plaintiffs and defendants, 
must he considered as a partner with defend
ants. Tobin v. Merritt, 2 V. C. It. 1.

Held, that the agreement, given in the re
port of this case, did not create between the 
parties a partnership inter se, and that con
sequently the one could sue the other tle-reon 
at common law. Iluirley v. Dixon, 7 V. ('. It.

--------  Creditors—Profits—Holding out.]—
U. R. and his brother were lumber merchants 
at Stayner. I'. & H.. of Toronto, received 
consignments of lumber from them for sale.
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and accepted their drafts drawn against such 
<-on<ignments. 1‘. ifc II. wore paid hv commis
sion until 1872, when It. and brother dis
solved. It was then agreed that the business 
should Is- carried on by (i. It. : that P. iV II. 
should receive one-half the net profits of the 
business, to be credited to them upon a state
ment and settlement of mutual accounts each 
year, instead of a commission as formerly, 
ami should guarantee all sales made by them ; 
and that the amount then due to I*. iV II. 
should lie carried to the debit of <J. It. No 
provision was made in respect of losses, but. 
bv a special agreement when H.’s mill and 
a large quantity of lumber were destroyed 
by lire in 1873, P. & II. shared half of the loss, 
partly, as they said, to save him from ruin, 
which would have destroyed all nrospect of 
their getting paid what lie owed them, and 
partly because they were to blame for not 
seeing that lie was insured. P. & II. had ac
cess to K.'s I....ks. and the yearly balancing
was done under their supervision. One pur
chase of timber land was made in the joint 
names of It. and a member of the firm of P. 
& II.. which was said to have been by way of 
security to them, but it was paid for by It. 
alone, t It. having become Insolvent. P. & 
II. claimed as his creditors for the balance 
due them, but their claim was resisted on the 
ground liait they were partners with the insol
vent. It appeared from the evidence that no 
partnership was ever intended hv the parties, 
and that they bad never held themselves out 
as partners : Held, that no partnership ex
isted. In re Randolph, 1 A. 11. ‘510.

Creditor Profits.] —The plaintiffs 
sued (i. and W. for the price of goods sold to 
the linn of P. W. I!, k Co., and the principal 
question in the action was. whether \V. was 
•m actual partner in the firm, the evidence 
failing to shew that lie was an ostensible part
ner, and as such, liable to third persons: 
lleld. that the true lest to be applied to as
certain whether a partnership existed, was 
to determine whether there was a joint busi
ness, or whether the parties were carrying on 
IniHi '•>- a- principals ami agonis for each 
other : Held, that the facts and documents 
set mil in the report dill not establish that the 
business was the joint business of (». and W .. 
or iliai they were carrying it on as principals 
or agents tor each oilier : but that they did 
cManiish that the true relation was that of 
demur ami creditor; and \V. was therefore 
not liable to the plaintiffs. Meiidclssoli n Piano 
Co. Ur a hum. 10 O. It. 83, 17 A. It. 378.

— Creditor—Security—Profil*. ]—Two 
deeds of the same date were evented by 1*. 
It., one of the defendants, who lived chiefly 
at Montreal, ami by W. It. and II. 1., the 
last two being then in partnership at Hamil
ton. under the name of It. I. & Co. The first 
deed recited that the firm were indebted to 
I*. II. for goods suimlied and agency, in 
£1.4."H Is. 1d., the time for payment of which 
he laid agreed to enlarge as therein set forth : 
and they thereby covenanted to furnish him 
with a yearly balance sheet to shew the state 
of their business, and that they would pay 
him i lie sum due with interest, as follows, 
namely, £t5.0UU by instalments -qiecilied. and 
after satisfying that sum that the profits of 
each year, after deducting expulses and a 
certain sum for each partner, should be ap
plied towards payment of the balance due. 
It. was provided that 1>. 13. should, until 
his debt was paid, have free access to their 
books, and, although he should have power to

enlarge the time for payment of any part 
of his claim beyond the da vs specified, yet 
that in case of default in payment according 
to the covenant, either of £15.000 or the 
balance, from the profits, as set forth, lie 
should he entitled to enforce payment of the 
whole principal and interest then unpaid. 
The second deed recited the indebtedness of 
the firm to I >. 15., and the enlargement of t In
time for payment: and it was thereby agreed 
that until the final discharge thereof, or until 
an election by said I». It., of the alternative 
plans thereinafter proposed for the settlement 
thereof, the said I), it. should act as agent 
of iIn- linn in tin- purchase and shipment of 
goods. &e., and that in consideration thereof, 
instead of commission, they should pay him 
£.riU0 a year. It was then provided that so 
soon as ilie capital stock of each of the part
ners should equal the sum then due to It. 
I»., so that by transferring his claim to the 
firm he would have an equal third share, then 
he should be entitled to demand either to be 
admitted as a partner, or a bonus by way of 
compensation for such right, and on such de
mand being made and acceded to his annual 
salary should cease. No such election had 
been exercised, nor was it shewn that the 
circumstances of the firm hud been such a< 
to make it possible :—Held, that I>. 15. did 
not become by either deed a partner in the 
firm. Hurling v. HeUhousc, 11) U. C. It. 2(58.

Held, upon the same facts as set out in the 
last case, that a person agreeing to give n 
firm who were indebted to him. five years for 
the payment of the debt, with the understand
ing that he was to be paid out of the profits, 
and with tin* right, when the délit due to him 
equalled the interest of the members of the 
firm, to become a co-partner therein, if lie 
( hose, or to receive a bonus from the business, 
did not constitute him n member of the part
nership or make him liable for its debts. 
Sm li .in agreement does not constitute a par
ticipation in profits. Hill v. Itollhouse, li-irl 
in g v. ItdlhouHC, 10 ('. 1*. 122.

Crop*- Landlord nnil Tenant.] A. 
leased n farm to It. upon the condition that 
15. was in deliver to him one-half of the 
wheat to bo raised on the farm. 15. was to 
harvest and thresh it. and deliver it in to (he 
defendant’s granary:—Held, that under this 
agreement A. and It. were not partners in 
the wheat while it grew in the field, hut stood 
to each other in the relation of landlord and 
tenant : and that therefore no legal property 
in the wheat could vest in A. till 15.. tin- ten
ant, had threshed it and delivered to him his 
portion. Hu y don v. Cruirford, 3 0. S. ."S3.

Intercut in Patent- Licensee.] The 
holder of patents for improvements in certain 
agricultural implements agreed to assign to 
the defendant the exclusive right to sell these 
implements, but not to manufacture them: 
and in certain contingencies lie also agreed 
to assign the patents themselves. In fact 
tin- patents were Invalid for want of novelty, 
and tin* defendant, having reassigned any in
terest lie had in the patents, claimed tin- right 
to manufacture the implements for lii< own 
benefit :—Held, that the effect of such agree
ment was not to constitute the defendant a 
partner, but to give him an interest in the 
patents : and that lie was not a mere licensee 
of the patentee. Uillics v. Colton, 22 Ur. 
123.

Profits—Agency.]—It was agreed 
between tin* present plaintiffs and one B..
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T seal, that It. should purchase in Can- 
ami ship to plaintiffs in Albany, such 
r a- they should direct—in consideration 

ivof plaintiffs were to furnish It. with 
necessary funds for purchasing, shipping.
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in the total profits of which they were to 
share equally ; for that there were none of 
the incidents of a partnership contained in 
the agreements, inasmuch as there was an ab
sence of all community of interest in the gen
eral and final result of the adventure, no in
terest in or share of the capital, a mere con
tribution of personal service towards the enter
prise, for which they were to be remunerated 
by a certain proportion of profits, and no lia
bility for possible losses beyond a certain sum 
agreed to be paid them for their services. 
A urtlici n It. II. Co. v. Puff oh, lft C. 1*. 333.

Ity articles of agreement entered into by 
several persons, it was stipulated that one of 
them should furnish the premises in which 
to carry on the business at a stipulated rental, 
and capital for carrying on the business at a 
certain rate of interest, and that he should 
receive a stipulated sum annually lor his time 
and expenses, and the others certain stipu
lated sums together with a certain proportion 
of the net prolifs :—Held, that this contract 
had the effect of creating a special agency, 
not a partnership, between the parties. M hu
so n v. Hall, lu tir. til.

—-----  Profits — Umurghip—Plant.]—The
defendant, owner and publisher of a 
newspaper, entered into an arrangement 
with by which C. was to purchase half 
the interest in the paper and plant for $8fto, 
to receive SftOO a year for his labour, out 
of the business, and half the remainder of the 
net profits. Afterwards one K. came into the 
concern, paying a certain sum. and lie and C., 
being practical printers, were each to have 
#'•1M• a year for their labour out of the busi
ness. after paying expenses, and to own each 
one-third of the plant; and the balance of tbe 
net profits, if any, was fo be divided equally 
among the three. Nothing was said about 
losses in either case :—Held, that a partner
ship existed in each case. Pinkerton </. f. v. 
Itos*. 3:i V. t . It. ftUh.

---------  Itn il inn/* —- Working - - Profit».] —
Semble, that a valid agreement in the terms 
of the resolution passed by plaintiffs, author
izing an arrangement by which they should 
work defendants' road for a certain period, 
ami share the profits with defendants, would 
not bave created a partnership between the 
parties. I in at Western It. II. Co. v. Preston 
and lUrlin It. IV. Co., 17 U. C. It. 477.

The agreement between the two companies 
set out in 30 & 30 Viet. c. Dft. was for the 
working of defendants' lines by tbe Grand 
Trunk I ta il way < 'ompany, from 1st July, 1 Ht 14, 
for 31 years ; the net receipts with certain 
deductions to he divided in certain proportions 
between the two companies ; tbe control and 
working of the defendants’ mad irom the time 
of its being handed over to the Grand Trunk 
Hallway Company, to be placed in the hands 
of the latter, under a joint committee selected 
from the boards of each company, and the de
fendants’ railway and appurtenances during 
said term to he kept in good repair. &e. :— 
Held, that, because the defendants were to re
ceive a portion of the net profits to lie divided 
in certain propori ions between them and an
other railway company, they were not on that 
account to he considered partners and liable 
as such. McCollum v. Jtuffalo and Lake 
Huron It. IV. Co., 10 C. P. 117.

Assignment for Creditors — Effect of 
Execution bp.] — An assignment for the

^
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benefit of creditors gave the trustees power 
from time to time, ns they should deem ex
pedient. “to purchase stock for the purpose 
of enabling them to assort and sell o(T the 
present stock to the best advantage, for the 
hem-lit of the estate:" Held, that creditors 
executing would not b.v this become partners 
in the business. Maulton v. Peck. 18 U. L". It. 
113.

A similar assignment, made before 22 Viet, 
c. ini. provided that the assignee might carry 
on the business for the benefit of the creditors 
executing, and employ the debtor to manage 
it, at such salary as might be agreed on. and 
supply goods to keep up the stock ami for the 
more beneficial management of the business 
for the interest of the creditors, and pay for 
such goods out of the trust estate. Omere, 
whether this would make the executing credi
tors partners in the business, Crupper v. 
Pater ton, lit V. V. K. UK).

Co-operative Association Abortive 
Orijn nidation Mem hers. \ The defendants 
(other than ('. i and others signed a certificate 
of their intention to become incorporated as a 
co-operative association under It. S. O. 1877 
, 15s. They failed, however, to fulfil the 
requirements of lia- Act. and never actually 
became a corporation under it. In tin- mean
while tlie plaint iff supplied the defendants 
and other intended members of the association 
with certain goods, and now sued the former 
for the balance due in respect thereof:— 
Held, that the plaintiff was entitled to judg
ment against the defendants as partners; hut 
ns to who came into the arrangement at a 
later date than the others, only ns to goods 
supplied after such later date. Sciffert v. 
Irving, 15 O. It. 173.

Purchase of Land -Ournorth ip par In- 
divin. | XX’. ami I), entered into a joint specu
lation in the purchase of real estate; each 
looked after his individual interests in the 
operations resulting from this co-partnership : 
no power of attorney or authority was given 
to eunhle one to act for the other, ami they 
did not consider that any such authority 
existed by virtue of the relations between 
them ; all conveyances required to carry out 
sales were executed by each for his undivided 
interest. T'pon the death of \V. and I»., the 
business was continued by their representa
tives on tiie same footing, and the representa
tives of XV. subsequently sold their interest to 
T. \V„ who purchased on behalf of. and to 
protect, some of the legatees of \V„ without 
nnv change being made in the manner of con
ducting the business. A hook-kneper was em
ployed to keep the books required for the 
various interests, with instructions to pay 
the moneys received at t ho ofli.-o of the co- 
proprietors into a hank, whence they were 
drawn upon cheques bearing the joint signa
tures of the parlies interested, ami the profits 
were divided equally between the represen
tatives of the parties inten-sted. some in cash, 
but generally by cheques drawn in a similar 
way. M. N. 1>.. who looked after the busi
ness of the representatives of T>., paid dili
gent attention to the interests confided to him. 
ami received their share of such profits, but 
J. C. It., who acted in the XX’. interest, so 
negligently looked after the business ns to 
enable the book-keeper to embezzle moneys 
which represented part of the share of the 
profits coming to the representatives of XV. 
In an action brought by the representatives of 
XX-. to make the representatives of 1). bear a

share of such losses:—Held, that the facts 
did not establish a partnership between the 
parties, hut a mere ownership par indivis, am] 
that tli<« representatives of I». were not liable 
to make good any part of the loss, having by 
proper vigilance and prudence obtained only 
the slian- which belonged to them. Even if 
the partnership existed, there would he none 
in the moneys paid over to the parties after 
a division made. Archbald v. IhTisle, Haler 
v. Ih Lisle. Moirat v. HelAnte, 25 S. ('. K. 1.

Ship Ownership Earning».] Part 
owners of a ship are tenants in common of 
the ship, and partners in the earnings only. 
Haler v. Catey, 1U Ur. 537.

See Mail• v. Huron, 5 Ur. 338; Merchants 
Haul v. Thom futon. Million v. ('miff, 3 O. It. 
541: f 'rout in an v. Sin am, 3 A. It. 583.

II. Actions ami Pkovbedinoh by and 
auaixnt Partners.

Appearance -Subséquent Proceedings.]— 
In an action against two partners sued as a 
firm in the firm name, though after dissolu
tion. one of the partners appeared in liis indi
vidual name, and afterwards delivered a state
ment of defence ami counterclaim, also in his 
individual name. The other partner did not 
apiHNir. By rule 288, “ Where partners are 
sued in the name of their firm, they shall ap
pear individually in their own names; hut all 
subsequent proceedings shall, nevertheless, 
continue in the name of the firm:"—Held, 
that the words " subsequent proceedings " 
should lie confined to proceedings by the plain
tiff: and a motion to set aside the pleading 
was dismissed. I.auginan v. Hudson, 14 V. 
It. 215.

--------- Want of Authority—Judgment—
Execution—-Vreditors’ IL lief Act—Sheriff.]— 
After service of the writ of summons upon 
one of the partners in an action against a 
partnership in the firm name, an appearance 
was entered by a solicitor in the names of 
both partners individually, but upon the in
structions of one partner only and without 
the authority of the other. Upon motion by 
the latter to set aside the appearance and sub
sequent proceedings : -Held, that the appear
ance and the plaintiffs' judgment founded 
thereon were irregular. After the judgment 
had been set aside, several creditors of the de
fendants obtained judgments against them and 
placed writs of fi. fa. in the sheriff's hands, 
under which he sold the defendants’ goods. 
Upon a motion by the plaintiffs, made in their 
own action and also in the several actions in 
which judgments had been obtained, for an 
order directing the sheriff to pay the proceeds 
of the sale iuto court, instead of making the 
usual entries under the Creditors’ Relief Act, 
in order to preserve the priority of the plain
tiffs' judgment, in case it should he restored 
upon appeal :—Held, that there was no power, 
upon the plaintiffs' application, to interfere 
with the Flu-riff's proceedings upon writs of fi. 
fa. regularly in his hands. Mason v. Cooper, 
13 V. It. 418.

Arbitration — Agreement—Execution by 
one Partner.]—In an action on an agreement 
under seal to abide by an award, the declara
tion alleged that defendant agreed with the 
plaintiffs i" refer'-—Held, not supported by
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i f un agreement made nml executed by 
■ plaintiff only on behalf of himself and the 

is, being liis partners. French v. ItVir, 
17 I C. It. 245.

Discovery l'Ta mi nation of One Part- 
... ■ i Tin- statement of one partner on liis 
. x ■ matlon in a suit against the firm as to 
irai '.li tions which occurred during the part-
• i-'hip, hinds all the partners, unless they 
, . k. hy an examination of some of themselves,

ntradict or -inalify the statements of the 
; irtner whose evidence they object to. Tay- 
l.r V. Cook, 11 P. H. tit!.

Quasi-Plaintiff.] See Frothingham
I "bister. 14 P. It. 112.
Examination ns Judgment Debtor

\rtual Partner Division Courts let. It. S. 
II 7 V. 'll, S. pis, s.-ss. \. .7, ti.| See Re 
V / v. Parker «( Co., 12 P. It. 646.

Judgment Bar to Proceeding agaimt 
i, Partners.] See Durber Watch Cate 

» ... \. Taggart. 26 A. It. 205. .'Ml S. C.

execution.) Where an application 
le under rule N"ll for leave to issue exe

unt inn. upon a judgment against a firm. 
_ n-t nu alleged member of the firm, who 

I - not admitted that lie was and lias not 
'•n adjudged to he a partner, and who was
i • M-rvi'd as a partner with the writ of sum-
ii -, and who disputes his liability, there is 
i m |niwer in a court or a Judge, under rule 
7.V. nr otherwise, to summarily determine the 
. -i h.n of his liability : hut an issue must he

•■■■•Ii'd. Tennant v. Mnnhard. 12 P. R. 010, 
r ruled. Standard llank of Canada v. 

hind .1 Co.. 14 P. 11. 355.

execution—Issue Amendment.] — 
Tli - 'alter part of rule S7«». providing for an 

; u-ation for leave to issue, upon a judg
ment against a firm, execution against some 
(..a as a memher of the firm other than 
those mentioned in s.-ss (hi nml (cl of tlie 
r i ippliea only where there is in truth a 
; ai •ii..|>ltip which is bound hy the judgment 

• I against the firm in consequence of 
the service of the writ of summons upon one
• a - members or its manager. Where there 
is in fact no partnership, no one can he hound 
t a judgment against an abstraction called 
"a trin." except the |ierson who has been

. under the provisions of rule 2<MS. and 
ni" has appeared or pleaded In the action. 
A i where the wife of the manager of the 
1 " of a so-called firm, who was shewn by
tt..- subsequent proceedings to have been 
tier.-ly a trustee for him of the profits, was 

ally served as a defendant with process 
in action against the firm upon a hill of 

11ige, and defended: Held. that, ns there 
« ■ in fact no partnership, an issue directed 
t termine whether the husband was liable 
!" I ive execution issued against him as a 

- r of tlie firm, upon a judgment recover- 
- the action against tlie firm, must he 
f i I in favour of tlie husband ; and no 

ment could lie made which would enable 
urt to determine otherwise. Standard 

l<- >-t Canada v. /Vim/, 15 P. R. 438.

F.xeeu t ion —Judgmen t Sum m o ns— 
,l" 1 ‘ '• Court.]—A member of a partnership, 

t which a judgment has been recovered

in a division court in the firm name, who has 
not lieen personally served with the summons, 
and has not admitted himself to lie or been 
adjudged a partner, cannot Ik* proceeded 
against hy an order for committal for non- 
attendance on a judgment summons. Iieci- 
sion in 25 11. It. 5«3 reversed. In re Reid v. 
Lira ham Brothers, 26 O. R. 126.

Judgment against Firm Proceeding 
against Alleged Partner. 1 See Rag \. Ilbii- 
ter. 24 O. it. 1117. 22 A. It. 12. 26 S. <\ It. 70.

Laches Accounting for Arbitration—■ 
Correspondence.) I lehix in filing a hill to en
force a disputed agree..... for a partnership.
was considered sufficiently accounted for by 
evidence of an unanswered proposal for an 
arbitral ion and of correspondence between the 
plaintiff and his solicitors before suit. Hag- 
gart v. Allan, 4 Ur. 36.

Nominal Corporation Status of Cor
porators Parties Application to Add Co
partners.] In the case of a nominal corpor
ation which has no legal status as such, the 
ostensible corporators are partners; and their 
liability as partners on the contracts of the 
company is a joint, and not a joint and sev
eral. liability. Where some but not all of the 
co-contractors are sued in an action, they are 
entitled of right to have all the others within 
the jurisdiction added as defendants; and. the 
plea of abatement having lieen abolished, the 
method of exception is hv prompt application 
to the court under rule 324. As to the repre
sentatives of deceased or insolvent partners, 
there is a discretion to add or not. tlilder- 
sleerv v. Italfour. 15 1*. It. 293.

Parties Dormant Partner.]—In an ac
tion for goods sold and delivered the non
joinder of a dormant partner is not fatal. 
Hriggs v. Hover, 5 O. S. 672.

---------  Penalty — Son-registration- Juris
diction.) In an action by several plaintiffs 
qui tarn against two defendants for penalties 
for not registering their partnership under 
R. S. O. 1S77 c. 123. of which s. 11 gives the 
right of action to “any person” who may 
sue: Held, that under the above section and 
the Interpretation Act. any objection to the 
action being brought in the name of more 
I ban one person, could not prevail : ( 2 l that 
the circumstance that the plaintiffs resided 
out of the jurisdiction could not defeat their 
action ; (31 that the joinder of two defend
ants for several penalties was not a ground of 
demurrer. Cita put v. Robert, 14 A. It. 354.

- Settlement Lease—Improvementi
Pleading.) A. and H. I icing partners. A. 

alone orally leased certain premises for a 
place of business, for five years, at a given 
rent. A and It. went into possession. A 
memorandum for a lease was prepared by A., 
hut never signed by tlie lessor. It was or
ally agreed between the lessor and A. that A. 
should erect a granary, &c., on the premises, 
the lessor to furnish the lumber and pay for 
the improvements at the end of the term. The 
lumber was furnished and the buildings erected 
with partnership funds. In the meantime the 
lessor ran an account at the store for goods. 
A. and It. afterwards dissolved, and It. re
leased and assigned to A. all his right to debts, 
&r. A. then took C. into partnership, with 
whom the lessor settled the account for the
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^(iiids liy iillnwiiig mi alleged set-off. A. after
wards sued liis h-sor for the .....Is sold and
tin* \ .tine of th«‘ granary : Held, ll i that It. 
should lune joined in such action; (2t that 
tiie sollloin.an with <' was not holt A lide us 
against A.: l.'ii that no leone having been ex- 
oimod. ii|m>ti tho lads, A. was a tenant at 
will, and that it might he orally agreed that 
he should make the improvements and be paid 
for them, and that the plaintiff might sue for 
them in hi- own name, ihough they were made 
with partnership funds. Hiouijhom v. Hoi- 
lour. 3 ('. V. 72.

Partnership Name id ion bp (hie
Plaintiff .1 nu niliin ni. | A iH-rsmi carrying 
on hiisincss alone, in a name denoting a part
nership, cannot bring an action in that name. 
Where, however, such name consisted of his 
surname, prefaced by the initials of his Chris
tian names, and followed by the words "and 
Co.:" Held, that these words in the style of 
cause in an action were mere surplusage, or, 
if not. they should he struck out ; and. as 
the mistake was trilling, and no one was mis
led nr nfleeti'd by it. an amendment at the 
trial should have liven granted as of course. 
Mason \ Mogridge, S Times L. II. 805, dis
tinguished. I.ainj v. Thom peon. Hi V. It. 510.

- Ilisution.] — The cause of ac
tion arose before, and the writ of summons 
was issued after, the dissolution of defendants' 
firm: Held, that the defendants were prop
erly sued in their firm's name. \YUsun v. 
Roger, MeLag, cl- Co., 10 V. It. 355.

Pleading -Sufficiency of Traverse.]—See 
1 Infills v. .lories,,,,. 2» S. ('. It. 4N5.

Service of Writ of Summons. |
1 Slakes lee. ltrowil. «S: < I. carried nil business 
in I'lrltiership. under the name of ltlakeslee 
A Co. ltlakeslee absconded, and the business 
continued. U. assigned his interest to Itrmvn. 
and after such assignment, hut before it had 
been iiiade public, the plaint ill" served his writ 
of simitiions against the linn on t : Held, 
that the service was good. Honk of Hamilton 
v. Itlolcislrr. 0 I'. It. 130.

Set-off. I evidence of a debt due by one 
of a firm t plaintiffs i in his individual capa
city. will not support a plea of set-off to an 
action bv tin- firm l'or a partnership claim. 
Pegg \. I’look, 3 C. V. 308.

In a partnership suit, the partnership was 
fourni indebted to the defendant : ami. on the 
other hand, the defendant was liable to cer
tain costs. The defendant having become In
solvent, it was held that the plaintiff was 
entitled, notwithstanding the insolvency, to set 
off the costs against tin* debt. Hrighum v. 
Smith, 17 Ur. 512.

Slander of Firm Right of Action.] — 
See Uriel, r v. Campbell, 21 I ►. It. 204.

111. Contracts of Partnership — Con- 
sTitvt'Tiox, Effect, and Terms of.

Debt by Finn to Partner Purchase of 
Plant I'u/ualion. \ - -The respondents, having 
on hand large contracts to fulfil, entered into 
partnership with the appellant, under the

style of ,T. W. & Co. The respondent A. P. 
M. suliscijucntly filed u bill against \\\, the 
aptiellnnt. and his two sons, co-partners, ask
ing for a decree declaring him and his two 
sons entitled to receive credit to the amount 
of $40.01 Ml, the estimated value of certain 
plant, &«*., used in the construction of the 
works done by the partnership. Under an 
article (set out in the report! in the deed of 
partnership executed before a notary public 
in ihe Province of tjuobec. the respondent 
claimed to he entitled to a credit of $40,000. 
There was evidence that the plant had cost 
originally $57.(MH>, and that it was valued in 
the inventory at $40.000 at the request of the 
appellant : it was also shewn and admitted 
that the profits of tho business were sufficient 
to reimburse the appellant the sum of $24,000 
and other moneys advanced, and that there 
was still a large balance to the credit of the 
partnership:- -Held, varying the judgment in 
7 A. It. 531. that the plant. &<■.. furnished by 
the respondents having been inventoried and 
valued in the articles of partnership at $40.- 
000, the respondents had thereby become credi
tors of the partnership for the said sum of 
$10.000, hut, as it appeared by the articles of 
partnership that tin* plant was subject at the 
time to a lien of $24,000. and that tho lien 
had been paid off with the partnership 
moneys, the respondents were only entitled to 
lie credited, as creditors of the partnership, 
with the sum of $lll.0(Mj, being the difference 
between the sum paid by the partnership to 
redeem the plant and the value at which it had 
lu'en estimated by both parties in the articles 
of partnership. Worthington v. Macdonald, 
0 S. C. It. 327.

Execution of Contract Xon-camidrtion 
—Co-partnership of Separate Firms—Sharing 
Profits Hiring Credit to One.] -Held, upon 
the facts set out in the report, ill that the 
refusal of two of the members of a firm to 
sign a certain agreement rendered it inopera
tive not only as to those refusing to sign it, 
hut also as to those who had signed it. and 
that until all had signed it was not a complet
ed agreement; (2) that those who actually 
signed the agreement could not thereby hind 
their co-partners who did not sign it: (34 that, 
even if the agreement had boon completed, it 
did not constitute a partnership between the 
two firms, so as to enable one firm to pledge 
the oilier firm’s credit, for advances in carry
ing on the trade: (4> that the provision for 
sharing profits and losses, which in an ordin
ary trailing association, where there is a com
munity of capital and stock-in-trade, and a 
common undertaking, is conclusive evidence of 
a partnership, is nevertheless not a conclusive 
test of partnership where then» is an extraor
dinary adventure between two partnerships 
present iug a well defined and well known 
separation of interests and ownerships ;* (5) 
that tlie way in which the profits are to Is» 
participated in is the essence of the matter, 
and that when the right to call for a propor
tion of tho profits arises by virtue of an ex
press contract to that effect, which would not 
otherwise flow from the relations of the par
ties, tlie right exists, quit debt, and not by 
virtue of partnership: Hi) that, even assum
ing that the agreement constituted a partner
ship between the two firms, yet the plain
tiffs with knowledge of all the facts, by elect
ing to give credit to one firm alone, were pre
cluded from thereafter resorting to the other. 
Merchants Honk v. Thompson, Million v. 
Craig. 3 0. It. 541.
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Interest — Capital—Proceeds of Hills— 

(V ' • n< ii. | Parties about to enter into part-
• Canada, agr... . each to pay In

mi mi , . • i i t11. and one of them omitted to pay 
jT| ■- -, imrtion tliereof : — Held, that sueh 

..ii formed no ground for charging the 
pnriv with interest on his share of the pro- 

pitnl. The same partner, during the 
I'., of the partnership, drew bills in 

tl„. .in,.- of the linn, the proceeds of which 
| , ,it li.'d to his own purposes :—Held, that 
,,n i In - In' was liable to lie charged interest. 

i1 e general rule la. that, after a die 
' I of |iartnershlp. interst is never 

, ! uni against one partner in favour of an
il ihnn v. Mct'nrthy, 25 Hr. 151.

» . tain of tin- parties paid in the amount 
: 11 ru posed capital in United States se

ront . mortgages, and notes, in respect of 
win. !i til»* master credited them with their 

in Canadian currency ($7.200) : —Held, 
mi ,iI'peiil. that the agreement must be taken
1., l, i\,. meant that the amount each agreed to 
pay in was that sum in Canadian currency,

its mil v<iuivalent in United States cur- 
16.

Loss - Speculation—Apportionment.]— A 
it'M .'iship was formed between two civil en- 

L-ii.-'i'i-s and architects, the profits of which 
n he divided in shares of three-fifths and 

i . mill-. During the partnership they in
vested moneys of the partnership in the pur- 
rim-.. nf real estate, which resulted in a loss :

Held, that the loss was to be borne by the 
; i'tiers in the same proportion as they were 
• , : re the profits and loss of their other 
l.u.-iiiess. storm v. Cumberland, 18 (lr. 245.

Misrepresentations - Relief from Con- 
frai1 | A person was induced i<> become a 
i en l.er nf a firm, on the faith of representa- 
’i made to him that the previous losses of 

• i rm only amounted to $18.000, but it sub- 
- lient]v turned out that such losses amount
ed !.. about $22,000 or $24.000Held, that
1.. .a of such misrepresentation he waa 
•MiiVd to be relieved from such agreement, 
and to Is- indemnified by tin other members of 
tli- iin against all liabilities incurred by him 
a> !i partner prior to the discovery of the 

. t: nil of the representation made as to the 
lusses of the firm. Held, also, that having 
h e a partner also on the faith that the 
iirn i in . | nest ion intended to form a syndicate 
nri i cement with another firm, which nr- 
ritn.' aient failed to la* carried out for want of 
the • urrence of some of the members of 
Mil1 l. r firm, he was on that account also

to be relieved from his agreement to 
a partner. Malion v. Craig, y O. R. 

541
Profits Construction of Contract.] —■ 

W1 i,y articles of partnership between M. 
and !.. it was recited, in substance, that they 
had r some years been equally interested as 

•rs in trade, and that all their then or 
Hired property and all profits should 

H- -led equally, and that at the settlement 
"r d:-solution of the partnership M. should 
have £150 over and above one-lmlf of all 
wl.. they might then possess : and it was 
■i rovided, inter alia, that all profits and 
lov -hould be borne equally, “ except, as has 

been done, t..at M. should receive 
tl.vi more than L. —Held, that the £150 
■di" 1 he deducted from the gross amount of 

and imt from L.’s share merely, 
o'/' v. (Clone, 2 Or. 125.

An agreement was entered into for a joint 
speculation in lands : A. to find the capital, 
and It. to select the lands and make pur
chases : A. to be allowed in the first place 
to retain out of each sale of any of the lands, 
as made, his money expended upon the same, 
and the remainder, the profits, to be equally 
divided between them : It.’s trouble, experi
ence, and time, being considered equal to A.'s 
capital : Held, that the profits divisible be
tween the parties was the value, whether as
certained upon re-sale or by valuation, after 
deducting the cost and incidental expenses. 
Proudfoot v Hush, 7 Or. 518.

Variation — Presumption Lâches —
Trust- Statute of Frauds.] — A partnership 
was formed between three persons. A.. IV. and 
C.. to dig for gold on the property of one 
Allan. A. and IV were to do the work, and 

to pay the expenses; all three to share in 
the profits. The plan* so named was after
wards abandoned by mutual consent, and A. 
and B. removed, at the instance of C., to a 
lot in another township, Elzevir. where they 
resumed work. (V paying expenses ns liefore :

Held, that, in the absence of any express 
agreement, it was to he presumed they were 
working on the same terms as at the place 
originally named. The plaintiff had occasion 
to leave the work on the 2nd March, and did 
not return, lb- filed a bill to enforce his 
partnership rights on the .'10th July: Held, 
that, as there was no stipulation respecting 
the time lie was to work, and In* was not 
requested to resume work, and no notice was 
given him of any complaint or intention to 
exclude him from the profits of the adventure, 
the delay did not bar the suit. <' . in his own 
name, bought the privilege of digging for gold 
on the Elzevir lot, and subsequently formed a 
company by whom that lot was purchased : 
Held, that the plaintiff, one of the working 
partners, was entitled to a share of all the 
profits and advantages made by ('. in this 
transaction. There was no writing signed by 
C. acknowledging the agency and trust :— 
Held, that A. and IV having entered and 
worked on the lot. the Statute of Frauds did 
not apply. Hum v. Strong. 14 Or. <151.

See Loucha v. Wallhridgc, 31 V. ('. It. 32: 
Sciffert v. Irving, 15 < ». It. 173; Frank v. 
Hesirick. 44 V. <'. It. 1. post V. I : t'ross- 
man v. Shears, 3 A. It. 583, post XI. : llibben 
v. Coll inter. 30 S. C. It. 450. post \\.

IV. Death of Partner.

Contract with Apprentice Liability
of Survivor.]—A surviving partner is bound 
by the covenant of himself and his deceased 
partner to teach an apprentice until the end 
of the term for which he was apprenticed. 
Connell v. Owen, 4 C. I*. 113.

Contract with Servant -Termination 
by Death.\—A contract of hiring entered 
into with a firm by a commercial traveller is 
put an end to by tlie death of one of the 
partners. Burnet v. Hope, V O. It. 10.

Execntor Carrying on Husinrss—Cap
ital. 1- A testator’s directions to his executors 
to continue to carry on business with his 
surviving partners, does not authorize the 
executors to embark any new capital in the 
business. Smith v. Smith, 13 Or. 81.
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— - - Currying on Business—Debts— 
Liability of Estate. | The ««sets of a de
ceased jierson are not liable for debts incurred 
by an executor <>r administrator in continuing 
the trade or business of the deceased. Lovell 
v. Gibson, lit (Jr. 280.

Heirs, being also next of kin. who had been
parties to tin.......inning of the business of
the demised with his assets and those of his 
partner, were held precluded from objecting 
to payment by the estate of the losses in
curred in continuing the business. Ib.

Farm Stock of Partnership—Jut Ao-
cresenidi.]- A., of whom plaintiff was ad
ministratrix, and defendant having worked 
and stocked a farm in partnership:—Held, 
that on the death of one. the survivor did not 
take the whole of the chattels, but that the 
maxim ".In- ueoro.scetidi inter mercatorea 
locum non ha bet." applied. Ilathicell v. Hath 
vil, LM I t: It. 171».

Insolvency after Death -Estate—As
sign". | I pon the death of one member of 
the firm and the subsequent insolvency of the 
surviving partners, the joint estate passes to 
their assignee in insolvency. Ihniitson v. 
Papps, 28 (Jr. 01.

Lands of Partnership Executor-Ten
ant in Common. \ The executor of a deceased 
partner in trade is tenant in common with the 
surviving partners, and the surviving partners 
cannot sue him in trespass for a wrongful sale 
and conversion of the whole of the partner
ship property against their will. Stratliy v. 
Crooks, 2 V. ( '. It. 51.

Legal Estate in (ho Heir l>e- 
mund. | Though a surviving partner may 
have an equitable title in lands, yet this doce 
not make a demand of possession necessary 
on the part of the heir of the deceased 
partner suing in ejectment upon his ancestor’s 
legal title. Ih„ (/. 11 kill si i a v. McL'od. 8
V. C. It. 344.

Mortgage Foreclosure Catties— 
Personal livin's, ntatirc — Sheriff's Sale — 
Judgment Execution — Itevivor.]- Three 
partners having taken a conveyance of real 
estate, “as and for partnership property, for 
the purposes of the partnership." and one of 
the partners having left the Province and an
other died, a mortgagee of the property filed 
a bill for the foreclosure of his mortgage:
Jield. that the personal representative of the 
deceased partner was a necessary party, and 
that the plaintiff must prove the absence from 
the jurisdiction of the non resident partner, 
and perhaps the plaintiff's inability to serve 
him with process. Huxttr v. Turnbull, 2 Or. 
621.

(jua-re. the effect of a sheriff’s sale to a sub
sequent incumbrancer of an equity of redemp
tion in real estate of a partnership, where 
the execution was issued against all the 
partners, but one of the defendants had died 
after judgment and before execution, the judg
ment imt having been revived, and such sale 
having taken place pending a suit by the first 
mortgagee for the foreclosure of the mort-

-----— Personalty.]—Two merchants en
tered into partnership, inter alia, in the buy
ing and selling of lands : and accordingly 
1> tight lands with partnership moneys, some

of which were conveyed to each partner, and 
some to both jointly : Held, that, as between 
the real and personal representative of one 
partner who died, the lands so bought were 
personal estate. \\ y he v. Wylie, 4 (Jr. 278.

Persons engaged in the “ oil business ” pur
chased land, on parts of which they sank 
wells, and leased or sold other portions there
of to various persons desirous of extracting 
oil from them:- Held, that such lands were 
part of the partnership assets and to be 
treated as jiersonnl property. Sanborn v. 
Sanborn, 11 (Jr. 359.

Purchase of Share—Discount—Goodwill 
—Continuance of Partnership after Expiry 
of Term.]—A deed providing for a partner
ship during seven years from its date provided 
for purchase by the survivors of the share of 
a deceased partner, with a special provision 
that if one partner should die the value of 
his share should be subject to a discount of 
20 per cent. After the seven years had ex
pired, the partners continued the business by 
oral agreement for an indefinite period, and 
while it so continued K. died Held, that, 
even if the parties had not admitted that the 
business was continued under the terms of 
the partnership deed, such terms would still 
govern, ns there was nothing in the deed re
pugnant to a partnership at will ; that the 
surviving partners had, therefore, a right to 
purchase the share of K. and to be allowed 
the deduction of 20 per cent, therefrom as 
the deed provided ; and that, in the absence 
of any stipulation in the deed to the contrary, 
the goodwill of the business and K.’s interest 
therein should be taken into account in the 
valuation to lx» made for such purpose. II ib- 
ben v. Collister, 30 S. C. it. 459.

Railway Stock and Bonds Sale Pur
chase Money Surviving Partner Action by

Representative of Decease,l Partner—Plead
ing "Firm."] -Where a sale of railway 
stock and bonds was effected by a partnership, 
n mortgage being taken hack to secure part 
of the purchase money, and one of the part
ners subsequently died: -Held, that the right 
to enforce payment of the unpaid purchase 
money remained in the surviving partner, 
whether the subject of sale was to hi- treated 
as realty or goods and chattels. Bolckow v. 
Foster. 24 Gr. 333.

In such a case the plaintiff in his bill set 
forth that he. as well on his own liehalf as 
that of the firm, sold to the purchaser and 
the purchaser bought from the plaintiff and 
the firm ; and then alleged the death >f Ins 
partner, “ leaving the plaintiff sole surviving 
partner of the said firm : and the plaintiff is 
now solely entitled to all the interest qf_tbe 
said firm under the said agreement with the 
defendant,” the purchaser :—Held, that this 
sufficiently stated the title of the plaintiff as 
the surviving partner of the firm. Ib.

Hold, on rehearing, affirming the decision in 
24 ( Jr. 333. that the right to enforce payment 
of the unpaid purchase money remained in 
the surviving partner, and that the repre
sentative of the deceased partner was an un
necessary party to the bill. Held, also, that 
the word "firm” meant a partnership : and 
that property alleged to belong to a firm must 
he taken ns belonging to its members as part- 
nera, and not as tenants in common. Ilolr- 
koiv v. Foster, 25 Gr. 47(1.
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Survivor Rights of Represi ntatircs of 
/#,, Partner - Rights of Receiver ■— 

A surviving partner, by reason of bis 
;; I t> in pay llie debts «lue by the partner- 

i< entitled to rei-eive all moneys and 
• all debts due to. and dispose of all the 

,.|T. ■ the firm for that purpose. The rep- 
r.—: ;.iiives of the deceased partner have n 
r » i ' inspect the books of the partnership, 
ni 1 in lie informed of the proceedings of the 
Hiniwr; and any exclusion of them in these 

is will entitle them to an injunction and 
r. i . er. Hilton v. Itlakely, ti (Jr. 570.

AitloMil'll a surviving partner may not In*
. lui v able with any fraud or misconduct, still 
Mi l there is a difference of opinion between 
! a ml the representatives of his deceased 
partner a* to the mode of winding up the 
. • - they are entitled to the assistance of 
t],;s court for that purpose, through the 

miii iif a receiver and sale. S. I'., 7 fir.

Valuin' Share of Deceased Partner
1 I'inn—Probate I’ees.] For the pur- 

pme nf taking out probate and paying the 
fees i!,. V un. the representative of a deceased 
partner in a mercantile firm must be taken 
to be nterested in tin* corpus of tin- partner
ship i ffei ts to the extent of the share of the 
il-i i-••<!, undiminished by the debts and lia- 
hiliiies nf the firm. In re Surrogate Court of 
U'f ntworth and Kerr, 44 V. C. It. 207.

I rank v. Besieick. 44 U. <’. It. 1. pout
V. 4.

V. Dissolution.
1 \grecmcnts as to Payment of Debts.

Continuing Liability of Retiring
Partners - Co-sureties — Equality as to 
Am tv nf.] — A. and It., a trading part- 
ti'T-liip. entered into a joint specidation 
with « '. and D. for the purchase and 
sili* nf lands. Afterwards E. was admitted 
into tin* concern : each to be entitled to one- 
f " rlh of the profits, and liable in the same 
proportion to any losses incurred. For the 
purposes nf tin* co-partnership the parties 

•' iii the habit of discounting notes, which 
«•r made by K., and indorsed by A. and It. 
'■‘tid * . and I». in their individual names.

: marly three years ('. wrote to A. and 
!'• I K., proposing to retire on receiving a 
'I'ttaiii amount in lands at a valuation, he 
tigri'* iug for a certain period to continue to 

renewals of the notes then outstnnd- 
m. as accommodation indorser, which pro- 
I; - uas communicated to lb. but nothing 
farther was done with regard to it. Shortly 

rds 11. made a similar proposition to 
A I It. and E.. on their “ assuming all my 
‘h nf the liabilities incurred by or for the 
f . iiiipany, excepting only my liability for 
tui or fifteen months as accommodation in- 

e after Know Ison ((.'.» on the paper in 
" ■ I nk of I'pper Canada," which proposal
" .....pled by A. and It. and E. Kulwe-

v both C. and D. by a joint inemoran- 
rmally relinquished their interests in 
puny, but it did not appear that D.’s 

*■' < i"ii as to indorsing the notes was ever 
'ni' micnted to C. The notes so indorsed
.............. I D. had been all consolidated into
'•in* i "te of £3,200, and upon a renewal of

this note an action was subsequently brought 
against all the parties thereto, and a sale of 
I t.s' lands was effected under the execution in 
that action, which realized only a portion of 
the amount. Thereupon 1*. tiled a bill against 
( seeking to make him. as prior indorser, 
pay the amount still remaining due in respect 
of the judgment, to reimburse D. what his 
lands had sold for. and also to make up the 
loss sustained by him in consequence of the 
sale of his lands at, as was alleged, a great 
undervalue. 1'nder the circumstances of the 
case, the court below treated 1 ’. and lb as 
cosureties for the continuing partners, and 
as such liable only to make up the amount of 
the claim in equal proportions: and. it appear
ing that C. had already paid more than his 
moiety of the demand, ordered D. to repay the 
excess to him, together with the costs of the 
suit. An appeal was dismissed with costs. 
Harper v. linotrlson, 2 E. iV A. 202.

Covenant against Receipt of Debts. |
Defendant, on retiring from partnership 

with the plaintiff, covenanted not to receive 
any debts due to tin* firm : and to an action on 
this covenant pleaded that he had received 
only iFlu, which he retained as the consider
ation for his executing to the plaintiff at his 
request a lease of certain land: on which the 
plaintiff took issue. On a reference to find tin* 
facts, with power to tin* court to give such 
judgment thereon as might appear just, tin- 
arbitrator reported that after the defendant 
had received the $lo tin* plaintiff, by letter, 
offered him $10 if lie would execute tin* lease, 
which defendant did accordingly : and that the 
plaintiff had not paid defendant the $10. The 
court gave judgment for defendant. Terr v. 
smith. 21 V. C. R. 417.

Indemnity — Recovery of Judgments— 
Sou-paynient. | l"pon a bond given by a re
tiring partner on a dissolution conditioned to 
protect, save harmless, and keep indemnified 
the continuing member against all actions, 
charges, damages. &e.. which might be com
menced against him, or which In* might have 
to pay or become subject or liable to. by rea
son of the debts of tin* late firm : Held, that 
the obligee was entitled to recover the full 
amount of judgments obtained against him 
afterwards for partnership debts, though he 
imd paid nothing upon them. Held, also, that 
the facts with regard to one of the judgments 
formed no ground for diminishing the amount 
to lie recovered against defendants on account 
of it. Smith v. Tier, 21 I". It. 412.

The plaintiff and M. having been in partner
ship. on their dissolution M„ with the two 
other defendants, agreed to pay the debts of 
the firm, and to relieve the plaintiff therefrom, 
in consideration of which the plaintiff assign
ed to defendants all accounts, Ac., due to 
the firm. In an action against defendants 
for certain debts due by the firm, which the 
plaintiff alleged defendants had not paid, and 
lor some of which the plaintiff had been sued, 
and judgment recovered : -Held, that the 
plaintiff had no right of action, unless he had 
himself paid such debts. Cray v. McMillan, 
22 I . C. It. 4fit».

New Firm Agreement to Pay Debts of 
ttld Creditors' Rights Trust— .Vocation.]- - 
A firm composed of two members dissolved 
partnership. One of the partners continued 
the business, giving to the retiring partner a 
lumber of notes in payment of his share in
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the business. The continuing par' ":er- 
wnrds formed a partnership with ai x-r-
koii, and. by llie articles tlicrcof. Ira I to
tin* new linn, as his contribution to 1 tnl,
all the assets of h - 1 .u-in»v—.. soli the
deduction therefrom of liis liahilii ieli
they were sufficient to pay in full. h h
were in he assumed hy the eo-partn md
charged againsi him. Among these ios.
known to the new partner, was a of
tile notes wliicli the retiring partn in
dorsed to the plaintiff before mati Hie
new firm paid two of these notes a ‘est
on another, and had some negotia ith
plaintiff for an extension of time f< ont
of the unpaid notes: Held, by a i of
tin- court, disagreeing with the jt in
1-1 (). It. Id", that no trust was lied
in favour of the retiring partn the
articles of partnership of the new md
that tlie plaintiff was not entitled irce
against the new firm the |ierforum the
stipulation in the articles for paya the
notes held hy her. Held, also, by pity
of the court, that an independent cut
by the new firm with the plaintiff the
notes was not proved. ( Iregory v ms,
d Mer. r»S2, and In re Ktnpress I ing
(Jo., HI Cli. I*. 120. speeiall;, cons: Fite
court being evenly divided as to the the
appeal was dismissed with costs. ‘non
v. liillrn. 17 A. It. lôli. 1 to versed irur
v. Ilendnson. IS S. ('. It. <5US. idg-
ment of the supreme court of Cal no
where reported in full, but the j of
Patterson, .1.. in that court, is pr 11

Agreement to Pay Debit of Funner 
Finn Damages Xoration.] A firm which 
had contracted w ith respondents to supply them 
w it It a number uf bicycles, was subsequently 
dissolved, one partner retiring, and a new 
partner taking his place. The notice of dis
solution stated that the business would lie 
carried on hy the new firm, who would pay 
the indebtedness of the old, and who were 
alone authorized to collect his debts, and, by 
the agreement for dissolution, the partners re
leased each other from all liability, and it 
was agreed that all the claims of the old firm 
lielonged to and would lie collected by the new. 
Tite respondents laid a large claim for dam
ages against the old firm for non-fulfilment of 
contract, and upon learning from appellants 
the facts as to the dissolution, made claim 
against the new firm : Held, upon the corre
spondence. that novation laid taken place, and 
that tlie respondents were entitled to claim 
against tlie appellants the damages which the 
former laid sustained through breach of the 
contracts, hut that such damages must lie 
limited to those arising from breaches oecur- 
ritig prior t" tlie dissolution. Judgment in 
27 n. It. (531 varied. Sep fang v. Maun, 25 
A. It. 17'.».

See also Mels rand v. Mortimore, 11 l". C. 
It. 428 : lliiir v. Iteddomc, 8 C. P. 3S1 : Can
adian Haul,- of Commerce v. Marks, 11» ( ». It. 
450, post VI. 3.

Promissory Note Fart Failure of Con
sideration- Tender. \ To an action on a 
promissory note for $4! 18, made by tlie de
fendant to the plaintiff, tlie defendant pleaded, 
on equitable grounds, that, hy an agreement 
between tlie parties, a partnership which had 
existed between them was dissolved, and the 
defendant was to give the plaintiff the

promissory note in question, and to pay cer
tain debts and liabilities of the firm, and in 
consideration thereof to become the sole owner 
of certain property of tlie firm, and to have 
assigned to him by tlie plaintiff all the plain
tiff's interest in certain debts and accounts 
due to the firm, ns well as certain debts and 
accounts due to tlie plaintiff personally : that 
I lie defendant had performed his part of tlie 
agreement hy giving tlie note and paying such 
debts and liabilities, hut that tlie plaintiff, al
though requested so to do. had neglected to 
perform his part by giving the defendant such 
a power of attorney or assignment as would 
enable him to sue for the said debts and ac
counts. whereby lie was prevented from ob
taining payment of tlie same : that, except as 
aforesaid, there was no consideration for tlie 
making of tlie said note: and that such debts 
and accounts were equal to the plaintiff’s 
c laim mi tlw said note : Held, plea had. as 
shewing only a part failure of considera
tion : and that defendant’s remedy was by 
cross-action. Semble, that tlie plea was also 
had. for not averring a tender to tlie plaintiff 
for execution of tlie power of attorney and 
assignment required. Kilrog v. Simkins, 2»5 
C. P. 281.

Retaining Title on Retirement -.Yu 
tun of Title—Security for Payment of 
Drhts. | Where a partner, desiring to retire 
from tlie business, agri'es to sell out his in
terest in tlie joint property subject to the 
payment of all claims against tlie partnership: 
and a sale is effected hy the remaining partner 
to a third party subject to such payment : 
flic title which remains in the retiring partner 
until the payment of the debts of tlie firm is 
n legal, not a merely equitable right, and such 
as an execution against the remaining part
ner. for a private délit, will not affect. S. and 
A. wore in partnership as dealers in lumber, 
and laid become involved to some extent, in 
consequence of which it was agreed that A. 
should sell mit his interest to S.. and retire 
from tlie business, leaving S. sole owner, who 
thereupon, and without anything having been 
paid to A., entered into an agreement with 
tlie plaintiff for carrying on the same busi
ness as partner : tin- plaintiff agreeing that the 
first proceeds of the partnership sales should 
lie employed in discharge of the claims against 
the firm of S. & A., which the plaintiff al
leged he thought wore composed of $17,<nt0 
due to the hanks. In reality a claim of about 
Jn.imio was held hy the brother of S.. who sued 
for and recovered judgment and execution, 
under which the sheriff seized and advertised 
the timber of the partnership for sale, where
upon the plaintiff filed a hill impeaching the 
bona tides of (lie judgment and seeking to re
strain the sale, on the ground, amongst others, 
of the peculiar value of the timber. The court, 
however, being of opinion that the debt re
covered was not fictitious, refused to interfere 
with tlie sale, hut offered the plaintiff a refer
ence to the master for the purpose of pro
curing the production of certain papers- not 
produced at the hearing to impeach tlie bona 
tides of the debt : the master's report to he 
procured within fifteen days after their pro
duction ; if the reference not taken, or if the 
master’s report were in favour of tlie bona 
fides of the claim, the bill to he dismissed with 
costs: hut, if the master reported against tlie 
bona fides of the debt, further directions and 
costs were reserved, and the amount of tlie 
judgment with interest and casts was directed 
to he paid into court—otherwise the execution

^
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«•css nui to lie interfered with. 
■ , u v. Scxsmith. -1 (Jr. 355.

v, post VI. 3.

2. Cause for Dissolution.

Misconduct. 1—Articles of co-partnership 
. 'hit a manager of tin- lmsiness should 

d hy :i majority of the co-partner*
,] .-i in their control : nnd n manager 

,i,|inp|y appointed, who was Riihse- 
r ' :i.I.V a majority, hut remained.

-, in tlv management, at the re- 
, f iiiMther partner:—Held, that this 

: isiondiict in such partner as en- 
ih i' in a dissolution. Xeidun v. 

/>. mi a. 1 Gr. 590.

Subsequent Content—Forfeiture of 
i, Partnership articles for a firm of
ihr-'' i-ersnns provided that if any partner 

ini,-it,, certain conditions of the terms 
■ i iiership the others could compel him to 

r,.i : : . giving three months' notice of their 
mi id do. and a partner so retiring 

hi feit his claim to a share of the good- 
f the business. One of the partners 

_ liroken such conditions of the partner- 
iIn' dtliers orally notified him that he 
i un the firm, and to avoid publicity lie 

1 in a h immediate dissolution, which 
i . rtised as "a dissolution hy mutual 

• : " After the dissolution the retiring
de mi assignment of his g....Iwifi

i -t in the business, and the assignee 
ii action against the remaining part- 

ti.T' f->r the value of the same :—Held, re- 
ilic judgments in Mead v. O’Keefe, 15 

" l: •> 1 15 A. It. 103. that the action of 
lants in advertising that the disso- 

•• by mutual consent " did not pre- 
i from shewing that it took place in 

• of the misconduct of the retiring 
ilmt the forfeiture of the goodwill 

• • d by the improjier conduct which led 
pulsion of the partner in fault and 

mode in which such expulsion was 
nnd. therefore, the want of notice 
■h to expel required hy the article* 

i ’ lie relied on as taking the retire- 
nii'iit " ii of that provision of the articles by

... iw ill was forfeited : 1 leld, also,
tlmt if ii was a dissolution hy one partner 
' ■Hint t iy retiring no claim could lie made 

"tiring partner in respect to good
will. »s tin- account to be taken under the 
partn.'i-M ip articles in such cases does not 

■ reior. Semble, that the goodwill 
- ! wholly of the trade name of the

firm. O'Keefe v. Curran, 17 S. C. It. 59(1.

3. Notice of Dissolution.

I ;ntiff sued M. and TV upon a promis- 
'iLined M. and Co., made by M., dnt- 

■ I I" « h tôlier. 1853. For the defence, u deed 
'll" h ion of partnership between M. and 

1* proved, dated 25th May. 1853, and 
Ip i Hilda Gazettes giving notice of such 
I - 'M. the first dated 25th June, 1853. It

hewn that the plaintiff ever knew 
nf !’• 1 n partner, and the note was made 
•r I' Hope, where M. and R. had carried 
on lniM ■ hut B. lived in Montreal :—Held,

that a verdict should have been found for de
fendant R- Itarling v. Magnan, 12 V. V. It.
471.

See Segfung v. Mann, 25 A. It. 179, ante 
I: Urge. X. Ihiriilson. 25 V. ('. I! 371. 
post 4: Caldwell v. Accident Ins. Co. of Aorth 
America, 24 S. C. It. 2(53.

4. Hights and Obligations of Partners after 
Dissolution.

Brokers- Discount j, Promissorg Sole— 
Misappropriation of Proceeds.] —Defendants 
II. and G. who had been in partnership as 
brokers, were sued for money bad and re
ceived. the cause of action being for the pro
ceeds of two notes made hy the plaintiff, 
payable to them, to lie discounted, which it 
was alleged they had received and not paid 
over. G. allowed judgment to go by default. 
It appeared that the plaintiff had handed the 
notes to (!., acting for the firm, to gel them 
discounted for him : that they were indorsed 
in the name of the firm while it continued ; 
and flint niter the partnership had been duly 
dissolved G. sold them, and received the pro
ceeds. which lie applied to pay a debt of his
own, contracted by him in the name <>f the
firm, II. not being aware of the sole. It was 
objected that the plaintiff could not recover 
against both defendants on this evidence, nnd 
the plaintiff was then allowed at the trial to 
add a count charging that defendants as 
brokers received the notes to negotiate for the 
plaintiff and pay him the proceeds, hut that 
by their neglect of duty said notes, before they 
became due, were indorsed by defendants, and 
came so indorsed into the hands of one G„ 
who sold the same to one A., and applied the 
money to his own use ; and that the plaintiff 
was afterwards compelled to pay the notes to 
A. The plaintiff entered a nolle prosequi as 
to G„ and defendant refused to plead to this 
count, objecting to its being allowed. 'Hie 
jury having found a general verdict for the 
plaintiff: -Held, that the plaintiff could not 
recover against both defendants on either 
count, for as to the first count the money was 
not received hy the firm, but by (J. alone, 
after the dissolution, and without the knowl
edge of IT. ; and as to the second, it was no 
breach of duty in G. to discount the notes, 
that being the purpose for which he received 
them, and for the wrong committed by him 
in not paying over the money received affer 
the partnership had ceased. 11. was not liable. 
Hammond v. Ill ward, 20 V. C. It. 3tl ; »S. C., 
11 C. P. 2(51.

Contract before Dissolution Hn force 
ment. | -The defendants contracted to deliver 
lumber to a firm of three partners. Before 
delivery the firm was dissolved, nnd the de
fendants refused to carry out their contract. 
In an action brought in the individual names 
of the three partners for damages for non
delivery :—Held, that the dissolution of the 
firm was no justification in law for the de
fendants' refusal to carry out their contract. 
McCrancg v. McCool, 11) O. II. 470. 18 A. 
It. 217.

Interest — Delay in Settlement — Mis
conduct.] — When the defendant was, at the 
dissolution of a partnership, to receive £150 
more than the plaintiff, and it appeared that
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a settlement of the accounts lm«l been de
là.wi I by the mlacoiiduct of the defendant : 
Held, that he was not entitled to interest on 
the £150 from the time of the dissolution. 
U'Lonc v. O’Lone, 12 Hr. 112."*.

Valuation of Stork,] In a deed of 
dissolution between plaintiff and defendant, it 
was recited that the plaintiff had agreed to 
give up all his interest in the assets on de- 
fendant satisfying all claims, and paying to 
him £3.0N0, for which amount the plaintiff 
agreed to take certain stock at a valuation, 
so far as it would go : the balance, after de
ducting the value of said stock, to lie paid to 
the plaintiff in eipial amounts, at three, six, 
nine, and twelve months, with interest from 
the vnluni..........f said stock : and defendant
covenanted to pay the plaintiff at the expira
tion of three, -i\. nine, and twelve months 
after the valuation, the balance of said £3,ttsn, 
with interest. The valuation was delayed for 
some time: Held, that interest could lie 
claimed only from such valuation, not from 
the dissolution. It owe v. Colton, 17 V. (J. 
It. 533.

Lien of Retiring Partners Profit»
A reouut. | A retiring partner obtained from
one of the continuing partners a letter agr....
ing to reimburse the amount advanced by him 
out of the one-fourth of the profits from the 
business: Held, that the retiring partner had 
a lieu on such fourth part of the profits, and 
a corresponding portion of the capital stock 
and assets of the partnership, and was en
titled to an account of the partnership deal
ings. MctJrryor v. Andrruon, tî Ur. 354.

Promissory Notes- / •» of Xante of It' 
lit in;i Partner- Power of .1 Itorney. |—De
fendant, on the sth August. INI*3, gave a 
bond to the plaintiffs conditioned to pay, to 
the extent of SJ.IMHI. debts I licit due or t<* be 
incurred to them by the firm of M. & < 1., 
carrying on business at Galt, whom the plain
tiffs had liemi supplying with goods. In July 
or August. I Mi.'!, i i. went to Buffalo, telling 
M. that lie was going to leave the firm : and 
before going, in June, he gave to the defen
dant, his uncle, a power of attorney, which 
recited his intention to reside some time in 
Buffalo, and that his interest in the firm 
would continue notwithstanding, and author
ized defendant to carry on the business, with 
power to close it up. and to sign bills, notes. 
Aie., in G.’s name, or that of the firm. After 
he left, the sign, by the defendant's direction, 
was changed to M. & Co., but defendant told 
M. to give notes in the name of M. A H , to 
the plaintiffs for goods supplied after the 
date of the power of attorney. In June, a 
notice of intended, and in September a notice 
of actual, dissolution, was published in a local 
paper, of which the plaintiffs were not proved 
to have had notice. In April, LSI 14, M., with 
the defendant's knowledge, signed notes in 
the uanie of M A G„ payable at different 
dates, for the balance according to an account 
then rendered, ami a separate note for the goods 
bought in March previous; and in September, 
1 SC.I. defendant. in writing to the plaintiffs, 
expressed his hope that it would soon lie an 
advantage to them to continue their account 
with M. A G.. without his guarantee. H. re
turned to Halt in September. INI 13, and was 
employed in the bank of which defendant was 
agent ; but he said be had not authorized his 
name to be used to the notes given in
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April, INI',4. In an action against de
fendant on this bond, the court being 
left to draw inferences of fact -Held, 
that U.'s return from Buffalo, without 
in any way interfering with the defendant, 
was not a revocation of the power; that, not
withstanding the dissolution, which must lie 
held to have taken place in September, 18(B, 
lie might permit bis name to be used as it was 
in dosing up the business ; that the power 
sullieientiy authorized defendant so to use it; 
that the inference from the facts was, that in 
what he did he was acting under such power ; 
and that defendant, therefore, was liable for 
the purchase made in March, 1S04. Itrycc v. 
Ouvidson, 25 V. C. It. 371.

Receiver Lxetusion— Security.] Two
partners dissolved. On a bill afterwards tiled 
by one for exclusion, the defendant justified 
the exclusion on the ground of a parol agree
ment. which the other denied, and it was not 
otherwise proved : Held, that the plaintiff 
was entitled to a receiver for his security un
til the hearing. Steele v. (Jromnnith, 19 Hr. 
111.

Sale of Partnership Assets by Con
tinuing Partner Pending Suit for Ar- 
eomit. | <i. I ». and A. lb, who were in part
nership as bakers, purchased some wheat for 
their business, but. not being of the required 
quality, it was not used by them. On 28th 
January, 1N7H. the partnership was dissolved 
by an instrument under seal. H. I ». giv ing A. 
1». $105 in cash and a note for #5tMl. retaining 
the assets and continuing the business. On 
14th March. A.l>.. on the ground of his being 
a minor and not bound by the terms of the 
Absolution, tiled a bill in chancery by his next 
friend for a partnership account. On lilth 
March, being after the dissolution, G. 1».. to 
meet existing demands against the partner
ship. and to convert the assets into money 
for the benefit of the partners, bonfl fide sold 
the wheat for value to the plaintiff, who was 
aware of the dissolution, but not of the clian- 
cerv proceedings: Held, that the sale was 
valid. Murphy v. Veotnanx, 29 (I*. 421.

The defendant, who held the wheat in store 
for the firm, on receiving a delivery order 
signed by H. I»., undertook to hold the wheat 
for the plaintiff, and negotiated with him f«»r 
the purchase of it. but afterwards repudiated 
the plaintiff’s title, and, on being indemnified 
by A. I)., refused to give the wheat up to the 
plaintiff :—Semble, that the defendant, after 
what he had done, could not lie permitted to 
set up A. I).’s title against the plaintiff, lb.

Solicitor Artion for font».]—Defendant 
signed a written retainer of lb & K. as his 
attorneys to prosecute one M. While the 
suit was pending the partnership between 
them was dissolved, and 10. retired, assigning 
to lb all his rights, lb's name alone ap
peared as plaintiff's attorney on the record:— 
Held, that lb might sue alone for the costs. 
ltougall v. Oekmnan, 9 V. ('. It. 354.

Withdrawal of Capital \gr>uncut fl* 
to Hffeet of IHxxolulion. | Plaintiff and two 
others entered into partnership under articles 
of agreement, dated 9th January, 1877. pro
viding that on the death of any one partner 
the business was to lie closed until stock was 
taken and the affairs of the firm settled, when 
there was to be a division of profits : and that 
if any partner desired to withdraw after a 
year from the date of the articles he should
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L , Hier two members the right of re- 
: - -Imre of the business. &e. There 

v i.iitempornneoiis agreement as to
mill how plaintiff was to pay for his 

f ih" business ; and then there was an 
instrument providing for the purchase bv the

• I i partners of plaintiff's interest on 
, ,.i-t a in conditions, with the alternative

.... that if the plaintiff desired to with- 
ir.iiii the lirm he should Is* repaid all 
- pm into the concern by bim from the 

partnership up to 1st January. 1S7N;
, ii,..uili-‘ notice of purchase or sale to In* 

_i., I. .in either side. One of the two other 
; 1111.■ r- died within six months from the date 

ilie articles, and the plaintiff more than two 
before the expiration of the year gave 

hi.i e ef liis desire to retire and get back 
. ni.ey ; Held, that tlie effect of the death 

in the partnership within the year was to 
: he lirm. and that, taking the three

• i .1 ::.e.us together, the plaintiff could only 
! . iibiaineil the benelit of the last agree- 
i i in case the lirm continued to exist until

,i : lie dose of the year : and therefore 
! 1. - right of action was defeated by the

.un, and his only remedy was an
.....mi in the ordinary way. Frank v.

/. 44 If. It. 1.

> Hr Walker. Ii A. It. 1(H) ; liirkctt v. 
|/.Im,„. :il (’. I*. 7 A. It. .11 : MilXIIII

i: '1-r. ,\lrLun. <(• Co., 10 V. It. 155: Mcl- 
fit y of Toronto, 11 V. It. 140 ; Mr id 

i .i'intiu. 10 O. It. 01 : Standard Haul, v. 
i h'H". 14 K. It. 07 : Stroud v. Will'll. -7 A.

.1. Other Cases.

Assignment of Interest of Partner -
/*•.'••• •'•k.m of Partnership Premises—Tavern
i | A partnership for a definite term, 
which has not expired, can be put an end to

voluntary assignment by one of the
of his interest in the business, at

ii - '•mi instants* or at the instance of bis 
- - ■ . against the will of the other partner.

And where a partnership was so put an end 
i h* assignor being the lessee of the 

I'rea i - un which the business was carried 
u d assigning the term to the assignee, 

ih' latter was held entitled to recover posses- 
- '•!' tie* premises against the other partner

. notice to quit or demand of posses- 
M"ii. Where the holder of a tavern license 
'■liter-- into partnership with another person, 

he assigns an interest in his tavern 
l*ii-ii I. --. such assignment is not an assign- 
no*i11 uf his business within the meaning of s.

■ 7 ' ' Liquor License Act. it. S. O. 1887 
I'.'h nd does not require a transfer of the 

ruder the construction of the part- 
:i agreement in this case, the new part- 

: not take an undivided one-lmlf in- 
t'-ri-- a the license. 11 exthrook v. Wheeler, 
h I .. Westbrook, 25 O. It. 559.

Purchase of Partner’s Interest by
Co-partners — Errors in Statements — 
1 1 ’ In order to avoid a dissolution of 
! " 'i-hip and a winding-up of the busi- 

■ interest of a partner in tlie partner- 
-) i --"ts was purchased by his co-partners, 

amount equal to the profits standing 
ll! I - redit, his salary to the time of the 
i and a percentage of his capital as
sli' in the last yearly balance sheet, which

was based upon statements prepared under the 
supervision of this partner. More than two 
months after the transaction, the purchasers 
brought this action, alleging that part of the 
stock-in-trade had been over-valued in the 
statements, and claiming repayment of part 
of the purchase money : - Held, upon the 
evidence, that the purchase price was arrived 
at ns a compromise, and not as an arbitrary 
proportion of definite items : but that, apart 
from this, as the statements had been pre
pared in good faith and in accordance with 
the uniform usage of the business, the defen
dant was not liable. Stroud v. Wiley, 27 A. 
It. 5lti.

Settlement -Valuation—Deceit.]— -Plain
tiff and defendants were partners. Defend
ants. before the expiration of the term, in- 
diuvd the plaintiff to agree to a dissolution. 
A valuation of the assets was thereupon made 
hv the defendants, and a settlement took 
place, founded on such valuation, under the 
erroneous impression on the part of the plain
tiff that one of the defendants was to retire 
from the business, and that the interest of the 
other defendant in the valuation was identical 
with the interest of the plaintiff : while the 
fact was, that the defendants had entered 
into n private agreement, that, after settling 
with the plaintiff, the stock should ho sold 
for the joint benefit of the defendants, and 
that they should share equally the proceeds 
and carry on the business :—field, that by 
reason of this deceit the transaction was not 
binding on the plaintiff. O'Connor v. 
Xauyhton, 13 (ir. 428.

Simulated Dissolution — Husband and 
Wife — Creditors. \ - In April. 188(1, J. S. 
McL. retired from the firm of McL. 11res., 
composed of himself and W. McL., and agreed 
to leave his capital, for which lie was to 
fie paid Interest, in a new firm to be con 
stituted by W. McL. anil another. It was 
arranged that such capital should rank after 
the creditors of the old firm had been paid in 
full. The new firm undertook to carry on 
business under the same firm name up to list 
December, 1889. J. S. McL. died on 18th
November, 1886. 11 i< wife, who was ■ i ■
«rate as to property, bad an account in the 
books of both firms. On 10th April. 1890, an 
agreement was entered into between the new 
firm of McL. Bros, and the estate of J. S. 
McL. and Mrs. J. s McL., whereby a large 
balance was admitted to he due by I lie firm to 
each. The new firm was declared insolvent in 
January, 1891. Claims having been filed by 
the estate of J. s. McL. and by Mrs. .1. s. 
McL., they wore contested by the Merchants 
Bank, on the following grounds among 
others 1. That the hank had been creditors 
of the firm, and continued to make advances 
to the new firm on the failli of the agreement
of April, 1886 ; 2. that Mrs. .1. s. McL.’s
money was part of her husband’s capital : 1. 
that the dissolution was simulated : Held,
reversing the judgment in O. it. 2 Q. B. 411. 
that the dissolution of the partnership was 
simulated ; that the moneys which appeared 
to he owing to Mrs. J. S. McL.. after 
crediting her with Iter own separate moneys, 
were in reality moneys deposited by lier hus
band in order to confer upon iter, during 
marriage, benefits contrary to law; and that 
the hank had a sufficient inter°st to contest 
these claims, the transaction licing in fraud 
of their rights as creditors. Merchants Hank 
of Canada v. McLuchlan, Merchants Hunk 
of Canada v. McLaren, 21 8. ('. II. 143.
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VI. I.IAIill.ITY OF l'AItTXEltS TO OTIIKKK.

1. Is to llills. Xolcs, and cinque*.

(a) Xote (liven for Partnership Purpose*.

Accommodation Acceptance by Part
ner Mala I'iiles of Holder. | The three de- 
fcndiinls carried on business in partnership 
as stock brokers and financial agents. under 
the name of ('assois. Son, & Co. I’y the 
articles of partnership it was required that all 
hills, drafts, cheques. &c.. should be signed in 
the name of the firm. It appeared that one 
of the defendants and one !.. were engaged in 
private trans.-i-1 ions not connected with or 
known to the firm, and in the course thereof 
L.. who had no available funds in the firm's 
hands, drew a cheque nr order on them in 
favour of the plaintiff for $1100, and < one 
of the defendants, marked across it “ Good." 
L. ilu'ii procured plaintiff to discount it at the 
rate of thirty per cent, per annum, and to 
hold it foi a month :—Held, that the firm 
were not liable on such order, for the accept
ance was not in the name of the firm, and 
the evidence shewed that the cheque or order 
was not taken by plaintiff in good faith. 
IIoreii v. Ca*8vl*. .’50 C. I*. 2."I0.

Xo/iee In Holder— Helcase of 
Drawer- /‘leading.] — hi an action by in
dorsees for value, against a firm of AM & ('., 
on a bill drawn by S. & Co., in their own 
favour, accepted by the defendants and in
dorsed by S. A: Co. io plaintiffs, the defendant 
c. pleaded that the bill was accepted by his 
partner M. in the name of the firm as an 
accommodation for S. \ Co., and without his 
(C.'si authority, and was not within the 
scope and objects of the partnership business, 
and that the plaintiffs took it with notice. 
Also, equitably, that the plaintiffs after the 
bill had matured, having notice of the accom
modai ion acceptance, agreed with S. & Co., 
the drawers, without the consent of defend
ant. to accept a composition from S. <fc Co., 
which composition was paid to plaintiffs, who 
thereupon discharged S. «.V Co. from liability ; 
and that defendants were discharged in 
equity thereby : Held, that the lirsi plea
was insufficient in not stating that the accept
ance had no reference to any dealing between 
S. and the firm of M. & C. ‘2. That the 
equitable plea was bad, for the plaintiff, 
having notice only after the bill matured, 
might release the drawers without releasing 
the accommodation acceptors. < il g of 
hlasgow lin ni: \. Mill dock, II C. 1*. 138.

Accommodation Indorsement by
Partner A now I edge of Holder.] II. made 
a note payable to L., or order, and took it to 
M„ requesting him to indorse it for his 
accommodation. M.. who was in partnership 
with the other defendant, indorsed it in the 
name of the lirai, but without his co-partner's 
sanction or knowledge. 1.. afterwards in
dorsed, but without recourse, and the plaintiff 
took it with knowledge of the circumstances : 
--Held, that AI. could not bind his partner 
bv indorsing for such a purpose, and the 
plaintiff could not recover. Harris v. .Mc
Leod. ii u. c. it. 104.

The plaintiffs discounted a note for J. X., 
the maker, payable to and indorsed by a firm 
in the partnership name by one of the part
ners. the plaintiffs knowing that it was so in
dorsed as security for J. X., and having no

reason io suppose that it was in connection 
with the partnership business: Held, that 
the other partners were not liable. I <,im\ 
Hank v. Sorthwood, 7 O. It. 380.

--------- li ant of Knowledge of H older.\-
Thc plaintiff, having a claim against M„ 
agreed to give him time, on receiving a good 
indorsed note, and AJ. sent him a note mad* 
by 11.niseif. payable to W. M. or order, and 
indorsed by W. M. and by the firm of ".I. \ 
,1. Carveth.” The plaintiff took the note be
fore it was due, knowing nothing of the cir
cumstances under which it was indorsed In 
the firm or of the authority of Jamei Cat 
vetli. who indorsed it. to use the partnorsbip 
name. When it fell due. .lames Carveth lieii.g 
absent from the country, the plaintiff sued 
the other partner. John :—Held, that lie was 
entitled to recover. Henderson v. Carveth 
IF. U. C. H. 324.

Debt of Partner.]—A note given by a 
partner for a private debt in the name of th* 
firm, was held not binding on the firm. 
Heals v. Sheldon, 4 O. S. 302.

Fraudulent Acceptance - Wm-ounl — 
Xoliee Change in Partnership Xavir.] — 
Where the plaintiffs, a bank, discounted a 
hill drawn by one partner, and accepted by 
him in tlie name of the firm, the manager 
being aware that it was intended by surli 
partner to reimburse himself for money» 
which lie alleged that he had advanced to th* 
firm : and it appeared that such neeeptano* 
was unauthorized by the other partners : 
Held, that the bank could not recover against 
them. Itoyal Canadian Hank v. II ilson, 24 
c. i*.

The partnership name, when the hill was 
so drawn and accepted, was J. S. W. & Co., 
and the acceptance was in the name of W. M. 
<k Co.:- Held, that this also would have been 
fatal to the plaintiffs’ recovery, lb.

Fraudulent Indorsement Discount 
Misappropriation.] - Plaintiff gave defend
ants. who were co-partners and brokers, two 
notes, payable to their order, to get discounted 
for him. lie afterwards drew upon them for 
lL‘i 10 m account of the notes. Defendants did 
not discount the notes till after they bad 
dissolved partnership, when one defendant, in 
fraud of his co-partner, indorsed the partner- 
shiti name on the notes, and passed them 
away, and applied the proceeds to his own 
personal use : Held, that defendants wee
jointly liable, and that the draft for i‘200 did 
not annul the original contract or affect the 
responsibility of defendant 11. Hammond v 
He ward, 11 C. V. 2(11.

Fraudulent Making Discount - Vflfie 
— Xoliee.] — Defendants and one Al. wore in 
partnership in the lumber business at Marrie 
the two defendants residing there, and M. 
in Hamilton. The working capital was 
$3.1110 furnished equally by the three, ami was 
in Al.'s hands : and the lumber was, by ar
rangement of the partners, to be consigned by 
the defendants to AI., who was to accept their 
drafts for tin* value, and the necessary funds 
were to lie raised by discounting them. The 
partnership was formed in December. 1873, 
ami lasted until .March. 1S74. when AM ab
sconded. In January. 1S74, AM took to the 
plaintiffs a note for $8MS filled up in bis 
writing, and purporting to be made by W. M- 
& Co., payable to himself, and indorsed by 
him, which the plaintiffs took from him for
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valu.'. This note was made for his own pri
va:. purposes in fraud of the partnership,

: in- evidence was contradictory as to 
•ai,.'ili'T tlie name of the firm was in his 

_ ur not. The plaintiffs' manager swore 
1relied on M.’s security and did not in- 

' ihout the firm. It was intended or 
agn-d that the name of tlie firm should be 
\\ M. \ Co. : but that of J. W. & Co. was 

until March without M.’s knowledge, 
when the former name was adopted. The 
mil Judge held that the defendants were not 

,1 The court of Queen's bench held, as 
an inference of fact from the evidence, that 
M ! I sign the name of the firm as makers 
and in the proper partnership name; and 

i I a verdict for the plaint Ill's. Un appeal
ih...... mi was equally divided and the judg-

: I . l..w was therefore affirmed. Canadian 
Until: uf Commerce v. Wilson. 30 U. C. It. 9.

- Xotice to Holder.]—The defendant 
\V. led as agent for his co-defendants under 
a v. riti en agreement that no partnership

, !>.• rivaled between them, or “ the par- 
: ~ lu'id to be partners." To all appearance, 

a'.i r. W. acted as a partner and as such 
. ; • 1 a sale to the plaintiff of a quantity
uf wine. iVi'., at ninety days’ credit. Subse-
■ iii"iiily he applied to plaintiff for a loan of 
money for the purpose, as he stated, of re- 
tir.ng notes of customers of the firm, but 
which In- told the plaintiff he was desirous of 
"I'l'.iling from the other defendants, his so

lid partners, and for the amount so bor
n-wed lie gave the promissory note of the 
:.i Held, that what transpired between 
W. and the plaintiff when lending the money,

' -officient to shew that the advances had 
i been for partnership purposes, and there- 

ihat the other defendants were not liable.
I v. It dl.it,.1. i;; A. It. 488.

I was a member of the firm of S. C. & Co., 
and also a member of the firm of E. & Co., 
a 1 order to raise money for the use of B. 
Si 1 " lie made a promissory note which lie 
sivii"'l with the name of the other firm, and 

: i'i: ii in the name of E. & Co. had it 
" -Hied. The officers of the bank which

■ - -Mill'd the note knew the handwriting of 
K ih whom the bank had had frequent 
'I*.' mgs. In an action against the makers of 
the ..ii- < pleaded 11mc it was made by E. 
in fraud of his partners, and the jury found

1 '. & Co. had not authorized the 
-king of the note, but did not answer ques- 

submitted as to the knowledge of the 
hunk of want of authority: — Held, that the 
no ' was made by E. in fraud of his partners, 
iH"l 1 hat the bank bad sufficient knowledge 
thin In- was using liis partners' names for his 

purposes to put them on inquiry as to 
' l ity. Not having made such inquiry, the 

h; ' i: - -Mild not recover against C. Creighton 
'■ 11"!iIns Hanking Co., 18 S. C. It. 140.

- Xoticc to Holder—Dissolution.]—J. 
f. I'indium carried on business at Montreal

I'ebruary. 1880, to 1st September. 1880, 
a the style of J. E. Dunham & Co. The 

1 -I. E. Dunham, with W. W. Park,
■ "I "U business at Toronto from 1st May. 
I'- . to 1st August, 188ti, under the same

•I. E. Dunham & Co. By the articles 
1 : rtnership between Dunham and Park it 

i-ei'd that Dunham should not sign 
! nn name to bills or notes. The dissolu- 

■" • 'i the partnership between Dunham and 
I'u k was not advertised until the 20th

August, 1880. Dunham, for purposes of his 
own. and without the knowledge of Park, 
upon the lltli August. 18,so, signed a series of 
notes amounting to $21.000 with the firm 
name of J. E. Dunham Ac Co., and gave them 
to one Isaacs. The note in question in this 
action was one of that series, but antedated 
upon the 30th July. The plaintiffs, who had 
no knowledge of Park being a mendier of J. 
E. Dunham Ac Co., took this note without 
notice of any infirmity, and to secure a pre
existing debt which was overdue. The Judge 
at the trial charged the jury that the plain
tiffs had a right t~ resort to either firm for 
payment — Held, a misdirection, and that 
there was no such right of election; that it 
was for the creditor to prove who his debtor 
was and not for the defendants to prove that 
they were not the debtors. Held, also, that 
if this note had been given before the 1st 
August, the Judge at the trial should have 
left it to the jury to say which firm Dunham 
intended to bind: but that, as the noie was 
not given during the partnership, and as the 
plaintiffs laid no knowledge of the firm, or 
of Park being a member of it, the question 
was not material. Held, also, that, as the 
plaintiffs knew nothing of the firm of J. E. 
Dunham Ac Co., or the memliers of it, and had 
had no dealings with it, the defendant Park 
was not liable upon the note signed after the 
1st August, when the dissolution actually 
took place, although In-fore the 20th August, 
when publication of the same was made. As 
the facts were all before the court, instead 
of ordering a new trial, judgment was given 
for the defendant Park with costs. Ntand- 
urd Hank v. Dunham, 14 <). It. 07.

--------- Xoticc to Holder— Presumption of
Want of Authority.]— The plaintiff, knowing 
that the defendants were a iirm of solicitors, 
advanced to one A. money upon a joint note 
signed h.v him and b.v one of the defendants 
in the firm’s name, without the knowledge or 
consent of his partner. No usage or general 
mutual authority t" sign notes in the name of 
the firm was proved, and it was admitted that 
the plaintiff had no knowledge of the trans
actions relied upon to shew such authority: - 
Held, that the plaintiff could not recover 
against both defendants, but that the defen
dant who signed the note was liable. Semble, 
that, even in the case of a trading partnership, 
a iiartncr has no implied power to give the 
partnership name to secure the debt of a third 
person. 11 ilson v. Brown, 0 A. It. 411.

See Ex parte (Jriffin, In re Hun kin. 3 A. 
It. 1.

(b.l Other Cases.

Consideration -Settlement — Conditions 
—Pleading.]- To an action upon two notes 
against the maker by the indorsee of the 
payee. K., the defendant pleaded that the 
notes were given when lie and the plaintiff 
and K. were in partnership, and in respect 
of transactions between defendant and K. as 
partners and of matters involved in the said 
partnership, and with the understanding and 
agreement between defendant and K. and the 
plaintiff—that the notes were to be held by K. 
and the plaintiff merely as evidence of such 
transactions. Acc., and as security for any sums 
which might be found due to lx. or the plain
tiff. on accounts being taken and settlement 
made between them and defendant as part
ners, and upon the terms and condition of such
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an account being taken at or after the dissolu
tion of the partnership: hut that the partner
ship had since been dissolved, anil no such ac
count taken or settlement made : Held, on de
murrer, plea had. for it admitted a good con
sideration for tin* notes, and did not allege 
expressly I lint they were not to l.e sued upon. 
Semble, that it was also defective in not 
negativing any other consideration than that 
appearing on it- face. St ultimaa v. Ycaghg.

Debt of Partnership \ crept a no of
Xote of Xnr / 'inn \ oration Pleading. |
Iteclaration against It. and II. for goods sold, 
1'li‘a by defendant II., on equitable grounds, 
in substance, that lie and It. purchased the 
goods while in partnership: that afterwards 
lie retired, W. tak ng bis place, and lî. X W. 
assuming the debts of the old linn, including 
this claim ; and that the plaintiff, being aware 
of this arrangement, took the note of the new 
firm. It. Ac \\\, for his délit Held, a good 
plea. The third plea alleged that the plain
tiff had notice of the arrangement, as in the 
former plea: and that, in consideration that 
W. would assume the liability of II. for this 
debt, ilie plaintiff accepted It. A: W. in place 
of defendants, and took their note, and re
linquished hi- claim against II.: Ib-ld. good. 
The fourth ph-a averred satisfaction of the 
plaintiff's claim by the delivery and accep
tance of the note of It. A; \Y. Hold, dearly 
good. 11 alls v. liobinson. till V. < '. It. 3t‘>3.

irrc/itancc of Vote of One Part
ner. |- To an action against two partners for 
wharfage and waneliouseroom of goods, de
fendants pleaded the delivery and acceptance 
of the promissory note of one of them in satis
faction of the claim. At the trial the plain
tiffs' book-keeper said that he presented the 
account, and look the note made by one de
fendant in settlement, writing at the foot 
of the account " received payment by note." 
Tin- Judge thereupon directed a verdict for 
defendants. On motion for judgment non 
obstante veredicto, or for a new trial:—Held, 
that the pHn was good, but that it should 
have been left to the jury to tind whether the 
note was accepted by the plaintiffs in satis
faction of the demand : and a new trial was 
ordered. Port Onrlinyton Harbour Co. v. 
Si/unir. 18 V. 15. 533.

Guarantee Indorsement by One Part
ner. ] Where a noil-negotiable promissory 
note, given for money lent to a tirm. is made 
by one member thereof and indorsed by the 
other, the character in which the indorsement 
is made will lie implied from the purposes for 
which the note is given, the indorsement ob
tained. and the particular circumstances of 
the case, which were here held to make such 
indorser liable as guarantor. AlePhec v. .11 c- 
Phcc. I'd O. It. IÎ03.

Implied Authority to Indorse 
Cheques /.and Transaction» - Acquit h- 
ix nee. | -When a partnership is entered into 
for tin- purpose of buying and selling lands, 
the lands acquired in the business of such 
partnership arc, in equity, considered as por- 
sonalty, and may be dealt with by out* part
ner as freely us if they constituted the stock- 
in-trade of a commercial partnership. The 
active partner in such business has an implied 
authority to borrow money on the security 
of mortgages acquired by the sale of partner
ship lands. An amount so borrowed was paid 
by a cheque made payable to the order of all

the partners by name. The active partner 
had authority, by power of attorney, to sigu 
his partner.-' names to all deeds and convey
ances necessary for currying on the business, 
but had no express authority to indorse 
cheques : -Held, tlini, having authority to 
effect the loan and receive the amount in cash, 
lie could indorse his partners’ names on the 
cheque, and the drawees had a right to as
sume that he did it for partnership purposes, 
and were justified in paying it on such in
dorsement. Held, also, that if the payment 
by the drawees was not warranted, the 
drawers having, for two years after, received 
monthly statements of their account with the 
drawees, and given receipts acknowledging the 
correctness of the same, they must be held to 
have acquiesced in the payment. Masiitoba 
Mortgage t o. v. Hunk of .Montreal, 17 S. C. 
It. UU3.

Joint Indorsers Partnership Purposes — 
Action by One. |—A promissory note for 
.<• l.'Ji H I. made by the president and secretary 
of a syndicate formed for completing the Ham
ilton and 1 Hindus Street railway, in favour of 
n.. S.. and the defendants, was indorsed by 
them to the Hank of Commerce or order. On 
I lie day the note fell due O. and S. respec
té cly paid the same. <I. paying .$3,000, and 
S. #4.300, the remaining sum due thereon, 
S. at the time directing the bank agent to
indorse it to the plaintiff, who it appeared 
gave no value for it. The agent indorsed 
it as follows : " Hay to J. S." (the plaintiff I 
"or order. I>. Hughes Charles, Manager.” 
The plaintiff thereupon sued tin* defendants 
as indorsers :—Held, t hat the plaintiff could 
not recover, for the evidence shewed that S. 
by his payment intended to satisfy the note, 
and it being made for a purpose directly re
lating to and not collateral to the partnership 
of which S. and defendants were partners, 
S. could not recover against defendants there
on. and. as the plaintiff was found to have 
only the same right as S., neither could be 
recover. Small v. Hidibl. 31 V. H. 373.

See Uoii8inger v. Lore. 10 O. 15. 170.

A third person holding a note for the bene
fit of one joint indorser, cannot maintain a 
joint action against the co-indorsers under 
15. S. <). 1877 e. 110, ss. 3. 3. ns indorsers, 
for the full amount of the note, but must sue 
cadi separately in a special action for his 
share of the contribution. Held. also, that 
the Act does not refer to partnership trans
actions. Small v. Itiddcl, 31 C. l\ 3 <3.

Joint and Several Promissory Note -
Dissolution—Discharge of Collateral Security 
- Ih lease of Retiring Partner.]—A. and B., 
partners in business, borrowed money from 
('.. giving him as security their joint and 
several promissory note and a mortgage on 
lurtm-rsiiiii property. The partnership hav
ing been dissolved, A. assumed all the liabi
lities uf tii,. tirm and continued to carry on 
tin* business alone. After the dissolution. C. 
gave A. a discharge of the mortgage, but with
out receiving payment of his debt, and after
wards brought an action against H. on the 
promissory note: Held, affirming the judg
ment in 3iI A. It. <1115, that the note having 
been given for the mortgage debt. C. could 
not recover without being prepared, upon 
payment, to convey to It. the mortgaged lands, 
which he had incapacitated himself from do
ing. Held, also, that, by the terms of the 
dissolution of the partnership, the relations 
between A. and It. were changed to those of

■
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pi-; ijiiil iiml surety, and it having been found 
■it tin- trial that had notice of such change, 
hi- release of the principal. A.. discharged 
1$.. ilie surety, from the liability for the debt. 

.......... UeDonOi, s. c. u. 05.

Joint Stock Company Suppression of
V :■ ■ Subsequent Circulation.]—A partner 
in a joint stock company, the notes of which 
w-T" suppressed b.v 7 Win. IV. e. 13. having 
retired their notes which were in circulation 
after the suppression, cannot put them into 
circulation again so as to bind the partner
ship. Hull v. Buck, T. T. 2 & 3 Viet.

Judgment against Firm letton there- 
inst Alleged Partner—H> i Judicata— 

I'urtnership by Estoppel.]—An action was 
lit •n-’lit against a linn in the firm name as 
mak'Ts. and an individual as indorser, of a 

■ ■ and was dismissed as against the in- 
'l"i,'or on the ground that he had indorsed at 
ile- request of the holders for their accommo- 
i| ci ai. judgment being given against the firm :

Held, reversing the judgment in 24 (>. It. 
r.'T. that the dismissal of this action was an 
niMver to an action on the judgment, in 
which it was sought to prove that the in- 
dot rr was. as regards the plaintiffs, a partner 
by estoppel, and therefore bound by the judg
in'in against the firm. Held, however, nffirm- 

judgment, that Hi" plaintiff* had tic 
right !■• proceed by action on the judgment 
tu.d to try therein the question whether the 
defendant was a member of the firm so as to 
he hound by the judgment. Clark v. Cullen, 

tj. I». I». 355. followed. Huy v. Isbister, 
22 A. It. 12. See the next case.

Where promissory notes are signed by a 
l : . as makers, n person who holds himself 
" - to the payees as a member of such firm, 
though he may not be so in fact, is liable 

i i maker. In an action upon a promissory 
not" against M. I. A: Co., as makers, and 
.1 I as indorser, judgment was rendered by 
di'fault against the firm, and a verdict was 
fi ii I in favour of J. !.. as it appeared by the 

e that he had indorsed without consid
er ."it for the accommodation of the holders.

! upon an agreement with them that lie 
- I' I not he held in any manner liable upon 
1 nie: Held, in a subsequent action on 
'lie judgment to recover from J. I. as a mem-
1....... the firm who had made the note, that
the il'i'diet in tlie former suit was conclusive 

- favour, the said agreement meaning 
t !:" was not to he liable either as a maker 

d'»rser. Judgment in »S. C\. sub nom. 
Ha> v. Isbister. 22 A. It. 12, affirmed. Isbes- 
<■ Huy, 21 i S. C. it. 79.

Judgment against One Partner- Sub- 
•l'/wnt claim against Partnership.]—In the 
a!. i of express agreement to that effect, 
a ' r.'diror taking the note of one partner for 

i -ht of the partnership, and suing thereon, 
! i' coring judgment but failing to realize 

'i...nut of the note, is not precluded from 
if;"i-wards claiming the amount of the note 
•1-vnn the partnership. Carruthert v. .lr-

' and T. A. formed a partnership under 
'd ■ - vie or firm of “ C. & A.” Moth parties 

literate and unused to business, and 
:,i living notes for debts of the partnership 
v ■ ' hi the habit of each signing bis own 
1 ’"'''Hie. thus forming the partnership name. 
" " f such notes being about to fall due. 

VOL. 111. U—1««—14

and the partnership being unable to retire it, 
lb- holder agreed to renew it : and he, to- 
g-th-r with < endeavoured to find A. to pro- 
• •ure In- signai m e in the usual way to the 
new note, hut being unable to find him, C. 
gaw? lus own note for a sum sufficient to 
‘•over the old note anil an account for goods 
furnished to the partnership by the holder. 
This note living unpaid, an action was brought 
by the holder against C„ and a small portion 
of the amount realized by sale of bis goods 
under execution. Subsequently a suit was 
brought by C. against A. to wind up the part
nership, and tiie holder of the note sought 
(o prove for the amount of it against the part
nership estate, which the master refused to 
allow, and un appeal his order was affirmed. 
The holder thereupon re-heard the appeal mo
tion Held, that the holder, by the proceed
ing lie had taken, was not precluded from 
claming the amount against the partnership 
assets. JO.

Name of One Partner. |- A. and I?., re
presenting themselves as partners, obtained 
C.'s accommodation indorsement to a note 
made by A. alone, but stated by It. to he made 
for their joint benefit, and on their joint liabi
lity. The note was discounted at a bank, and 
C. was subsequently obliged to pay it. A. hav
ing in tlie meantime absconded : Held, that 

could not recover against It. on the note, 
but that he might maintain his action on the 
count for money paid, Annie v. Louses, fi U.

One partner cannot bind the firm by a bill 
drawn in his own name, although for part
nership purposes. (J oldie v. Maxwell, 1 U. C. 
R. 424.

--------  Joint A’awie—Implied Authority—
Collateral Security.]—In April, lS7<t. F. Sc 
0. entered into partnership for the purpose 

j of purchasing one M.'s interest in a niaca- 
1 demised road contract and completing it; 0.

alone to provide the necessary funds on his 
own credit, but F„ for the use of his name 
to secure the contract, to have half tlie pro
fit-. < in 2nd May, < ".. being in want "f fonde,

I made a note in his own name for $110, which 
was indorsed by one Cockburn. and tlie pro
ceeds applied to the partnership purposes.

| <>n_25th May he made two further notes for 
$17ô respectively, one in the name of the 

| firm and the other in his own name, hut of 
tlie proceeds of the latter note $*7 was np- 

i plied to partnership purposes. Roth these 
notes were also indorsed by t'oekhurn. At the 
same time ('. also made a note for $.100, in 

, the name of the firm, in favour of Cockburn, 
as security for his above indorsations. This 
note C'ocklmrn indorsed to the plaintiff, hut 

I without consideration, and the plaintiff merely 
stood in Cockburn’s place:—Held, that there 
could be no recovery on this note, for ns to 
the $160 and one of the $175 notes, they 
were not made in tlie partnership name; and 
as to the other $171 note, it was outstanding 
in the bauds of a third party. Semble, that 
one partner in such a business has no implied 
authority t<> raise money, even for partnership 
purposes, in the joint name. McCord v. 
Field, 27 V. I*. 391.

Notice of Dishonour.1—Where n note 
is payable to or indorsed by several persons 
jointIj who a v- not partners, notice i;> one is 
notice to all. Hauls of Michigan v. (Jruy. 1 
I . C. It. 422.
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Tin- following notice was held insufficient, 
the note having been indorsed by defendant in 
his own name only, all hough he was one of 
the lirni : “ Messrs. I*. M. Urover & <’<». 
(ientlemen : Take notice that the promissory 
note." &<•„ “on which you are indorsers, 
due this day, remains unpaid. Therefore the 
holders look to you for payment thereof as 
sm h indorsers." Hank of Montreal v. (Vrover, 
3 U. C. It. 27.

Signature to Note Agent |- “A. &
Co., by A. junr.,” primft facie imports that 
A. signs the notes for. and not as one of. 
the firm. Howling v. Eastwood, it l . t. It. 
37(1.

Solicitors—Evidence of Xutharity. I -In 
an action against 11. & K„ a firm of solicitors, 
on notes indorsed by 1$. in the name of the 
firm, ii was proved that on other occasions S. 
had so indorsed in the same manner, and. 
as the witness believed, with II.'s knowledge, 
but it did not appear what the consideration 
was for the indorsements sued on, or that S. 
kmw of them: Held, sufficient evidence to 
go to the jury of a mutual authority. Work
man v. MeKinsIry, 21 V. C. II. <K23.

Sureties Liability—Joint or Several.] 
Where a firm of two or more indorse in the 
partnership name, the liability as sureties is 
a joint liability, and not the several liability 
of each partner, f Upper ton v. Bpettigue. If* 
Ur. 2UU.

Transaction outside Scope of Busi
ness lirai fit of Partnership.]—One partner 
cannot bind his co-partner for transactions 
out of the usual scope of the business; nor lor 
things which arc sometimes done by it. hut 
are of unusual or rare occurrence. When, 
therefore, one member of a mercantile lirm. 
without the knowledge of his co-partner, pur
chased lands from a debtor of the firm in his 
own name, which were subject to incum
brances, and to discharge such incumbrances 
gave promissory notes in the name of the 
lirm. but without the knowledge of his co
partner, the partnership was held not liable 
oil the notes, although it was alleged that the 
arrangement had been effected to more effect
ually secure the debt due the lirm. Eraser 
v. Met.rod, 8 (ir. 2118.

2. Execution of Deide.
Agreement under Seal -Hr nr fit of -Es

toppel I Where an agreement under seal, but 
of a nature not requiring a seal, was executed 
by one of two partners in the name of the 
lirm. and the partner not executing afterwards 
acted under and received the benefit of it. 
sin'll agreement was sustained as his deed; 
and it was held that he could not dispute 
the authority by which it was executed in 
lus name. Hlootnley v. firinton, 0 V. It.
185

-------—Signature of Firm,]—An agreement
under seal was made between the plaintiff, 
of the one part, and “ Samuel Farwell & Co.." 
of the other part, and signed “ S. Farwell & 
Co. Quivre. whether this contract, as ex
ecuted by Farwell, could bind the other de 
fendants, his partners. Logan v. Stranahan,
12 u. c. it. ir..

Defendants, It. and A., being in partner
ship. agreed under seal to buy a quantity of 
tobacco. It. signing the name of defendants’ 
firm opposite to one seal :—-Qun-re, whether 
one or both defendants could be held liable 
up.m the deed. Moore v. Hoyd. 28 U. « '. It. 
45'J.

Arbitration Bond |—One of two part
ners cannot execute an arbitration bond in 
the partnership name without the authority 
ur consent of the other partner, so as to 
bind the oilier partner, liahy v. Davenport, 
3 U. r. It. 54.

Assignment for Creditors.]—Une part
ner in trade cannot, without the express con
sent of his co-partner, execute a deed dispos
ing of .ill the stock-in-trade and assets of 
the lirm lo a trustee to dispose of the same 
for the general benefit of the creditors of the 
partnership. Cameron v. Stevenson. 12 ('. 1\ 
38»; Stevenson v. Htou n. 1) L. J. 110.

One of two partners, a few days before an 
attachment against both under the Act of 
isiil had issued, assigned his estate for the 
benefit of his creditors : —Held, void as 
against the official assignee. Wilson v. Ste
venson. 12 (ir. 23».

See Aulan v. Donnelly, 4 O. Ii. 440, post 
XII.

Covenant for Payment of Money |
Two persons carrying on business in partner
ship as bankers took from a customer as se
curity for his indebtedness to them a convey 
ancc’to them individually of certain land 
which was subject lo a mortgage in favour of 
the plaintiffs. Subsequently, upon proceed- 
iiiL-s being threatened by I be plaintiffs upon 
their mortgage, one of the partners, without 
the knowledge or assent of the other, in con
sideration of a stay of proceedings, signed in 
the firm name a covenant under seal to pay 
to the plaintiffs the arrears due on the mort
gage: Held, that this covenant bound only 
the partner who signed it. Hamilton Provi
dent and Loan Society v. Stcinhoff, 23 A. R.
184.

Deed - Signature — Seal — Assent.] — 
Where one partner signs in the name of both 
in the presence of the other and for him. with 
his assent, though there is but one seal, it 
is the deed of both. Moore v. Hoyd, 15 
1\ 513.

Indenture of Apprenticeship —■ Signa 
tun I ssi at. | Vpon an application under 
29 & 30 Viet. c. 45, for the discharge of a 
prisoner committed under the Apprentice! 
and Minors Act for disobedience to his mas
ters. ou the ground, inter alia, that the in
denture of apprenticeship was not a binding 
contract, it having been executed by only 
one of the employers, in the name of the firm :

-Held, that the indenture must be consid
ered to be sufficiently executed, as it was bind
ing at all events upon the apprentice and the 
partner who had signed it, and there was 
nothing to shew that his co-partners had not 
liven present and assented to the execution. 
Hegina v. McXancy, 5 V. R. 438.

Mortgage — .1 nthority.]—Une partner of 
a lirm authorized the other to obtain an in
dorser. in order to raise money from a bank :

-Held, that if express authority was re
quired. this empowered the partner to mort-
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r .. ill the stock-in-trade of the firm to se

in h indorser. Pa te mon v. .1 laughan, 31) 
V. V. It. 371.

-------- Unknown Partner. 1—A mortgage
distress clause, by the legal owner of 

|,rr.;H rty of which, at the time, he is in pos- 
. ,n. and to all appearance in sole pos- 

s.'s- "ti. is valid at law and in equity against 
'iii unknown partner, whose only claim to 
ih.* possession, when the mortgage was exe- 
, n'l-il. was as tenant at will. Maxon v. Par- 

. Pi Ur. 230.

3. Other Cane».

Contract of Partner Usent of Co-part 
nrr /W<»« of Managing Partner.1—Where 
v n partner, had contracted in writing, in 

partnership name, to sell certain timber 
i projs-rty of the partnership, but 

nidiiig in his name only, and M.. bis eo- 
; h",it. when informed thereof, bad not 

nted. but bad shortly afterwards fur- 
; i,n| informât <>n to the purchaser, which 

In* was only entitled to ask for as such pur* 
-• r Hold, having regard to all these cir

cumstances. that M. had assented to the coti- 
m i '. and was bound thereby. It appeared 
t *". that S.. who was the managing partner.

1 the purchaser, subsequently put an end to 
tin* terms of credit, and agreed to a cash pay- 

nf #10.000. part of the purchase money: 
Held, that it was competent for them so to 

tin. and within the power of S.. so far as his 
co partner was concerned. Reid v. Smith. 2

Damages ('hone in Aetion — Annignment 
of- t'uunterelaim- Xovation.]- See Seyfang 

\l'inn, 117 (>. It. 031, 2Ô A. It. 171). ante 
V. 1.

Debt of Partner Pajiment oat of Port
ai < «hip Cumin — .4 uthority — .4 etion.| —The 
ib f- ndunts were indebted to the plaintiffs'

: , 'insisting of two partners, and one part
ner w.i- individually indebted to the defetid- 

Tltie partner wrote two letters to the 
N ' : dauts, one over his own signature and 

tin- other over the lirm name, stating that he 
had paid certain sums due by him to the 
d | dants by giving the defendants credit 
n hooks of his firm. This was done with- 
"ai iIn* authority of the other partner, but 

iries were actually made in the books 
of ! lirm, to which the other partner had 
.1' '' . though he did not in fact know of the 
t-ntrii's until after the lirm had been dis- 
- I Accounts were afterwards rendered 
t" 11 " defendants without any claim being 
nu i'' in respect of the sums credited. This 

was brought after the dissolution, in 
une of the lirm, for the price of goods 

Held, that the defendants were not 
• d to credit for the sums referred to. 

I "ii v. Lane, 13 ('. II. N. S. at p. 2Xr),
I Riches, 4 De(i. J. & S. at p. 5o6, and
K' v. Wood, I,. It. «1 Kx. 243. applied 

i'-wed. Held. also, that rule 317 auth- 
i lie bringing and sustaining of the ac- 

1 n the name of the partnership existing 
time the goods were furnished to the 

mis. Cinher «I- Co. v. Robert Linton 
<t ' 2* O. R. 322.

F.b-etion to Look to Directors -Trad-
iriation—Undertaking.]—Where par

ti "*mdate for a trailing purpose, taking

speciliisl shares of a fixed amount, with a 
mutual understanding that they are only to 
be liable to the extent of their shares, and 
on the agreement that their business is to 
he conducted by a committee from the part
ons acting as managers, if a party dealing 
with such directors, with a full knowledge of 
the terms and stipulations of the association, 
accept an undertaking from them which is ex
pressly founded on such terms anil stipula
tions, lie cannot maintain an action based 
upon his dealings against the shareholders 
and directors charging them with a joint lia
bility as ordinary partners in a trading con
cern. t oll man v. udlliuuxc. U C. V. 31.

Election to Look to One Partner. | —
Where goods had been sold and delivered by 
the plaintiffs to a partnership consisting of 
the two defendants prior to the dissolution 
of the lirm, the retiring partner set up in an 
action for the price of the goods that the 
plaintiffs had agreed to discharge him and 
look to the remaining partner alone. The 
only evidence of this was the fact that the 
plaintiffs had rendered an account for these 
goods, along with others for which the remain
ing partner alone was liable, to the remain
ing partner, and afterwards had accepted 
promissory notes for the amount, signed in 
the lirm name, with the knowledge that the 
lirm was then composed of the remaining 
partner only :—Held, insullicient to shew an 
agreement such as was set up ; for the facts 
were quite consistent with an intention on the 
plaintiffs' part to look to both defendants in 
case the notes should not lie paid at maturity.
/;...... Uri0th, 24 O. it. 468.

The defendant set up that the plaintiffs had 
elected to treat the other member of the firm 
as their side debtor, by reason of their having 
proved their claim with and having purchased 
the assets of the partnership from the assignee 
thereof under an assignment for the benefit 
of creditors, in which it was recited that the 
other was the only person composing the firm : 
and that the defendant had relied and acted 
upon their conduct and election, and they 
were therefore estopped from suing him as a 
partner: Held. that, even if there was evi
dence that the defendant had acted in any 
way by reason of the plaintiffs’ action, no 
estoppel arose, because the plaintiffs did noth
ing shewing an election not to look to him, 
and In- had no right to assume an election 
from what they did, nor to act as if such an 
election had been made. Ray v. Ixbintcr, 24 
O. R. 41)7. 22 A. R. at p. 17. Affirmed, 20 
S. V. R. 71).

--------  Surety—IHneharge.] — II. and M.
were carrying on business in co-partnership, 
and II. becoming dissatisfied with the manner 
in which the business was conducted, a dis
solution was agreed upon, in October, 1S70, 
with the knowledge and approval of the plain
tiffs. one of them having assisted in arrang
ing it. II. retiring and assigning to M. his in
terest in the partnership assets, in considera
tion of $1.3.32, for which M. gave his prom
issory notes at three, six. nine, and twelve 
months, and bound himself to pay all the 
debts of the co-partnership. M. continued 
to carry on the business, and in doing so had 
several transactions with the plaintiffs, from 
whom lie continued to receive goods on credit, 
giving promissory notes for the price as well 
as to cover the firm’s indebtedness, during 
which time the plaintiffs rendered periodica! 
statements to M., ignoring apparently the
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existence of II.. in which the liabilities of 
the firm nml M. were embraced: although ex
pressed " M. and II. liability.” giving the 
items, mid ".I. M. liability.” also detailing 
the items. M.. h.v mentis of contra accounts 
against II.. had reduced the hitter's claim to 
about $liHt. In November or December. ls7«i. 
the plaintiflTs applied to II. to renew the part
nership Ilotes, hilt this lie devlillcd to do. on 
the ground tliat he was not liable, notwith
standing which the plaintiffs continued to ileal 
with M. until lie became insolvent in Janu
ary. 1KS0, when they instituted in....eedings
against hoth partners to recover their claim:

llidd, reversing the judgment in 111 ('. I*. 
4:iU. that tin- effect of the dealings Is-tween 
II. and M. w.is not to constitute II. a surety 
for M.. and that he and M. remained liable to 
the plaintiffs for the partnership debts. 
Itirkett v. McOuire, 7 A. II. ."si. Reversed by 
the supreme court, ('assets' lliy. ,VJH.

Guarantee Authority to Itind Firm. |
One I». having recovered a judgment against 
M. A; Co., certain notes payable to the firm 
were deposited with li.. and underneath a list 
of them was the following guarantee: “We 
hereby, in consideration of £0(1 by ns receivwi 
from It. this day. guarantee the payment of 
the above notes by the res|iective makers at 
tin* respective maturities thereof." This was 
sb'tiod by M. & Co., and underneath was an 
agreement that on payment of tin* judgment 
within ten days the notes should be returned 
to M.. Held, that M. had authority to bind 
his partners by signing the guarantee. I tag 
v. Mel.cod. IS V. C. It. 26(1.

Incoming Partner 1 ction—Joint Lia- 
hit ill l.i*i ts. | An agreement was entered 
into under seal between A., It., and <’.. for the 
advance of certain moneys from A. to It. 
and C.. who were partners in a mill business, 
and who. from the assets arising from the 
business, were to repay such advances. I), 
afterwards became a partner with It. ami C. :

-Held, that A. could not maintain an action 
of assumpsit against It., C.. and P. jointly, for 
the recovery of the balance of such advances. 
Mittlcbcrger v. Merritt. 1 I*. < It. .‘{.'ttt.

Assumption of Liabilities -flights 
of ('rcilitor — Knowledge. \ - Defendant M.. 
having been in business alone, was indebted 
to the plaintiff for goods. He then entered into 
partnership with \\\. on the understanding 
that XV. should share in the profits, and be 
liable for the debts from the commencement 
of M.'s business. Then* was no written agree
ment between them. After this XX". was in
troduced to the plaintiffs by M. ns his partner, 
and .XI. and XX'. together purchased from the 
plaintiffs to a considerable amount. XX'. then 
retired from the firm. There was no evidence 
to shew that the plaintiffs were awan- of the 
arrangement between M. anil XX".: Held, that 
such arrangement, without the assent of the 
plaintiffs, could not convert the separate debt 
of M. into the joint debt of the firm: and. 
therefore, that XX". was liable only for the 
goods supplied after the partnership. I /<■-
Keand ■. I/ - more, 11 l < li. 128.

--------- Assumption of Inabilities—ftightn
of Creditor- \otice. | Held, that an incom
ing partner, who as between himself and co
partners entered into a joint liability t with 
notice to the creditor t. as well for prior as 
sul)sei|uent debts, was liable for debts con
tracted before he became a member of the

firm, contrary to the general principle of law. 
Ilinc v. Hcddomc, 8 ('. I*. 381.

I**umption of f.iabilitics—ftightn 
of t'reditor- Trust- .Vocation.]—A firm con
sisting of two persons dissolved partnership, 
the retiring partner receiving a number of 
promissory notes in payment of his share in 
the business, which notes he indorsed to the 
plaintiff II. The continuing partner of tin- 
firm afterwards entered into a partnersmp 
with O.. the defendant, and transferred in 
the new firm all the assets of his business, 
his liabilities, including the above mentioned 
promissory notes, being assumed by the co
partnership and charged against him. The 
new firm paid two of the notes and interest 
mi others, and made a proposal for an exten
sion of time to pay the whole, which «as 
not entertained: Held, reversing the deci
sions in I I (). R. 137 and 17 A. It. 460, sub 
nom. Henderson v. Killey, that the agreement 
between the continuing partner ami the de
fendant did not make tin- defendant a trustee 
of the former’s property for the payment of 
his liabilities, and the act of the defendant in 
paying some of the notes did not amount to a 
novation, as it was proved that the plaintiff 
had obtained and still held a judgment 
against the maker and indorser of the notes 
in an action thereon. and there was no con
sideration for such novation. Osborne v. //en- 
drrsoii, IS S. (’. R. ti'.IS. See S. ('., Il (J. L.

I 0 x 88
A certain firm was indebted to the plain- 

tills. Another firm bearing the same name, 
but composed of different individuals, assumed 
its habilitiez, as between itself and the former 
firm, and continued the business, and made 
certain payments to the plaintiffs, and also 
asked for lime to pay the balance. Then* 
was no evidence of any assets of the first firm 
being taken over by the second:—Held, that 
the above was not sufficient to create a new 
obligation as between the plaintiffs and the 
new firm. Usborne v. Henderson, IS S. <J. 
R. mût. referred to. t unadian Hank of Com- 
I. . . . . . . . . .  X. Marks, in o. R. 460.

See. also. Si tilling v. Mann. 25 A. It. 1711. 
ante X . 1.

- t'avenant of Indemnity—Assignment 
of. I I pon a covenant by an incoming part
ner to indemnify and save harmless a retiring 
partner against the liabilities, contracts, and 
agreements of the firm, no cause of action ac
crues to the covenantee merely because an ac
tion to recover unliquidated damages for an 
alleged breach of agreement has been brought 
against the firm. Mvwburn v. Mackelcan. 
lu A. R. 72'.*. and Leith v. Freeland. 24 U.

R. 132, distinguished. Such a covenant is 
not assignable by the covenantee to a plaintiff 
suing the firm so as to enable him to join the 
covenantor as a defendant in the action to 
recover against him the damages for which 
the firm may be ultimately held responsible.
Sutherland \. li ebetcr, 21 A. R. 228.

Money Borrowed Usent of Partner.]—
Money borrowed by a partner, with the know
ledge and assent of his co-partner, is not 
necessarily chargeable by the creditor Lgninst 
the latter: it must apis-ar that the money was 
borrowed on partnership account, or used 
for partnership purposes. Hamilton v. Me- 
llroy, 15 (ir. 332.

- ------  f'sc for Partnership Purposes.|—
Where one member of n partnership borrows
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In. y upon his own credit by giving his own 
promissory note for th<- sum so borrowed, and 

afterwards uses the proceeds of the note in 
the partnership business of his own free will, 
without being under any obligation to, or 

•inract with, the lender so to do, the part
nership is not liable for the loan, under Art. 
1'in. V. V. Maguire v. Scott, 7 L. C. It. 
lil. distinguished. Shaw v. Cud util, 17 S. C. 
U. 357.

Mortgage from Partner- Extension of 
In•«' Extinguishment of Debt — Contract.] 

Where there is a simple contract debt due 
1 ■> A. and It., partners, and the plaintiff takes 
a mortgage from A., giving time, the simple
• * » 111 ra<'t debt is thereby extinguished as re- 
i.Mi''l- It. I.'Minis v. Itullaid, 7 1 . It. 3tHl.

'.'mere, where there are partners employed 
m making engines, &c., and the plaintiff makes 
..a express contract with one for an engine,
• m he. notwithstanding such contract sue 
them all. lb.

Partnership by Estoppel. | - When a 
i"Tsimi. not in fact a partner, authorizes his 
iiiitui' to l-e used in the firm name of a part
is 1 -hip. there is a holding out of himself as a 
i niner to any one who knows or has reason

• believe that this represents the name of the 
person so authorizing its use; but a partner- 
- p by estoppel or by holding out will not be
reap'd if the real position of affairs is known
• the creditor. Judgment in 21 U. It. tixy 

i • r-ed in part. Jlvl.ean v. Clark, 2U A. It.

X' lion against the defendant S. W., as a 
i: iiiIht of the firm of S. W. & Son, on prora- 

nuies made by the firm in favour of 
ni it. The defence was that the de- 

: lit had retired from the firm long before
i he notes were made, and. although his son 
: I earned on t lie business under the same 
'/•:n name, lie, S. W.. had no interest in it;

• ihat at the most he could he liable only 
in I’-pect to the business of a general coun- 
tr> -lore, which was the business of the firm 

;• h-' withdrew, and not for that of buy- 
. and selling real estate and investing in 

>• inities, which business his son alone had 
n i a d on, and in respect of which the notes 

m 'piestion were given :—Held, that public 
i 1 of the dissolution of the partnership 
I"1!ween the defendant and his son had not 
Im.-h given; that the defendant was aware 

is name still appeared as a member of 
th«' luni on the bill-heads and m other ways ; 
i i lie was aware of the general nature of 
ill. i i w business carried on by his son in the 
Inn Hume; and that the defendant was tliere- 

li.ible on the notes. It iylc v. II Ulianin, 
21 s. < . It. 713.

Payment to Firm — Deduction of Sum 
11 Dart ner. | A. and 1$., partners,

to sell to (_'. ."*00 barrels of flour at so 
per barrel, to be paid per Uni barrels 

ili.. delivery, and upon the production of 
liarfinger’s receipt. The son of A. t one 

partnersl came to ('. with the whar- 
- receipt for UK) barrels ; C. gave him 
m.. for the amount due in favour of the 
mil took his receipt. As the son was 
1C.’s store, C.’s clerk reminded him 

’ private note of A.’s to C. for £40 was 
: due and unpaid. A.’s son, with the pro-

..... of V.’s cheque, took up the note of £40.
I‘. ’in. other partner, in consequence of this 
b it ion of the money of the firm by A.,

refused to send < '. any more flour till the £40 
was made good to him. <J. then sued A. and 
B. and recovered :—Held, that the payment to 
A.’s soil, under the circumstances, was such a 
payment to the partnership as acquitted C. 
upon the whole sum paid. Semble, that if it 
could have been shewn by IS. that paid A.’s 
son upon the previous understanding that A.'s 
private debt was to be retained out of the 
cheque given to the firm, the son’s receipt 
would not have discharged (J. from the repay
ment of the £40 tu the_ firm. Hrunskill V. 
Cltumusero, 5 V. C. It. 474.

Purchase of Goods for Use of Part
ner Siope of Uusiness. | -Where a partner 
without collusion gives orders in the name of 
tlie firm for goods in the use of which lie is 
himself solely interested, and the goods are of 
such a nature that strangers cannot tell whe
ther they might not be for the joint business 
of the firm, such orders will bind the partners. 
Simpson v. McDonough, 1 U. C. It. 157.

Retiring Partner Sot-ice of Retirement
Estoppi 1.1 The plaint iffs received from 

their traveller an order for goods from the 
firm of < '. Bros., hotelkeepers. Before they 
delivered the goods they became aware by 
means of a mercantile agency that a partner
ship had existed under the name of C. Bros., 
and that S. !.. <,’. was one of the members of 
it. and they were at the same time informed 
that the partnership still existed. They 
ship|N‘d and charged the goods, and also goods 
subsequently ordered, to Bros. As a mat
ter of fact, however, the partnership did not 
exist at the time the first order was given. S. 
I,. (’. having retired from the business, and 
the plaintiffs had had no dealings with the 
firm while it was in existence. No public no
tice was given of the dissolution; S. 1,. (\ 
continued to live at the hotel except when he 
was absent on his own business ; the lamp 
with the name of Bros, continued at the 
door ; the liquor license in the name of C. 
Bros, continued to hang in the barroom : and 
letter-paper with the heading “ Bros., pro
prietors,” continued to lie handed to custom
ers :—Held, that where a known member of a 
firm retires from it, and credit is afterwards 
given to the firm by a person who has had no 
previous dealings with it. hut has Itocome 
aware as one of the public that it existed, and 
has not become aware of his retirement, the 
retiring member of the firm is liable unless he 
shews that lie has given reasonable public lat
tice of his retirement ; and, as such notice was 
not given here, S. L. C. was liable, not only 
for the goods first, but for those subsequently, 
ordered, no notice of the retirement having 
ever been given. Reid v. Coleman, ill <), it.
U3.

Solicitor—Liability for Fraudulent Con
duit of I’iirt ner. | - See Re McCaughey and 
Walsh. 3 O. U. 4*25.

— Liability for Segligenee of Partner 
in Making Investments. | — See Thompson v. 
Robinson, Hi A. It. 175.

Stock Subscription liithority to Itiml 
Finn—Calls—Cn ditors—Heading.] To an 
action by creditors of a railway company
against shareholders, under the Railway Act,
s. SU, defendants pleaded, on equitable grounds, 
in substance : *2. That the company was in
corporated to construct their road from B. to
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1).. with n capital of i7.no.lNHt; that they en
tered into n contract with the plaintiffs and 
others iu make a portion of it. and instructed 
them to proceed, without having enough stock 
hiIki rihed to afford a reasonable expectation 
that they would obtain subscriptions for the 
whole, or for enough to give a reasonable hope 
that they would he able to complete the line; 
that this contract was afterwards abandoned 
nml another made with the plaintiffs for a 
smaller portion of the line : that the sum re
quired for this last contract exceeded what 
could reasonably have been expected from the 
stock subscriptions, which bad since proved in
sufficient to pay il ; that when they entered 
into these contracts the company had no 
means and no reasonable hope of obtaining the 
means to complete the whole line, of which the 
plaintiffs then had notice; that no portion of 
the road had been completed: that the plain
tiffs' judgment was obtained upon the last 
contract ; that defendants never consented to 
the construction, or to any contract for the 
construction, of any portion of the railway 
without the whole stock having been subscrib
ed for ; and that they never waived the im
plied condition on which they subscribed, 
namely, that they were only to be liable pro
vide I ihe whole stock was subscribed for : and 
so they said they never were shareholders, nor 
liable to pay for their shares. .'1. That the de
fendants (three in numlierI at the time of the 
alleged subscription were in partnership as 
ironmongers ; that by the terms of their co
partnership no one of them could bind the 
others by such a subscription without their 
consent : that the subscription was signed by 
C„ one of them, in the name of the firm, with
out the consent of < > . another of the partners, 
but on the express condition that unless he 
should ratify it the same should not bind any 
of them. and that I !. refused to ratify : and 
defendants denied that they had ever paid 
anything on account of the shares, as alleged 
in the declaration: Held, on demurrer, both 
pleas bad : for, as to the first, the facts alleg
ed would clearly not entitle defendants to a 
perpetual injunction, if to any relief, in 
equity; and as to the second, though one part
ner could not bind the others in such a matter,
it should have I... .. averred that when the
calls were made upon the defendants as al
leged, they refused to pay on the ground that 
they were not shareholders or liable. Semble, 
that the second plea was bad also, as I icing 
pleaded as a defence by all, when it was a 
defence for ('. only, by reason of the facts 
pleaded. 1loore \. Gurney, -1 U. C. It. 127.

Undertaking to Indemnify - Scope of 
Partm i 'hiii Interest - Consideration - -
Parties. | Action against K. and M„ alleging 
in the first count that defendants promised the 
plaintiff that if he would refrain from suing 
one I*, in respect of certain matters stated, 
and would sue (I. and 1». instead, defendants 
would indemnify the plaintiff against any loss, 
costs or charges, which he might sustain by 
reason of bringing such action, and would, in 
the event of failure to recover from <1. and 
I*, the value of certain goods taken from the 
plaintiff, which constituted the plaintiff’s 
cause of action against them, repay to the 
plaintiff the price paid by him to F. for said 
goods. The second count alleged that the 
plaintiff purchased goods from F. as assignee 
in insolvency of \V. and K. : that certain 
creditors of W. and K.. disputing F.'s right to 
sell, had taken the goods from the plaintiff,

who had sued these creditors and their bailiff 
for sui'li taking, and the defendants in such 
action having obtained a verdict, a new trial 
had been granted to the plaintiff ; that defend
ants. being creditors of W. and K., and so 
interested in maintaining F.'s title, requested 
the plaintiff to proceed with the action, and 
promised, if lie would do so, to indemnify him 
against the costs then incurred or to be in
curred, and to pay him the value of said goods 
in case lie should fail to recover in said action 
or to collect the same from G. and 1). ; that 
the plaintiff, in consideration of defendants’ 
promise, promised defendants to proceed with 
sa ill action, which otherwise he would not 
have done, and recovered judgment therein, 
lint was unable to collect it ; yet that defend
ants had not kept their promise. As to the 
first, count, it appeared that the promise, if 
made at all. was made without the knowledge 
of defendant I<„ and that the transaction out 
of which the promise arose was one in which 
a firm composed of K. and It. only, in which 
M. had never been a partner ( though he was 
a partner in tin* firm of K.. It., X M.), were 
alone interested : Held, that neither of the 
defendants was liable, for as to K. the promise 
was not one relating to the business of the 
partnership, so that It. could bind him by it : 
and as to M , H.. as a partner in the firm of 
lx.. It., X M.. could not bind that firm in a 
matter in which they had no interest. As to 
the second count : -Held, that the plaintiff 
could not recover, for the reasons already 
given, and further, because no sufficient con
sideration appeared for the alleged promise, 
the evidence shewing that defendants wen* 
not creditors of W. and K. at all. Macklin 
v. Kerr, 28 C. I'. 90.

See Jones v. Brown, 9 C. P. 201.

VII. Limited Partnership in per 12 Viet.
C. T.'i (('. S. . 'in. i 

See R. S. O. 1897 c, 151.

Creation of General Partnership by
Conduct Consent Contribution — In- 
ih ninilii. | Although parties may enter into 
an undertaking intending to form a limited 
partnership only, still they may act in such 
a manner, either knowingly or unknowingly, 
that a general partnership may be created as 
to third parties ; and when this occurs with 
the consent and concurrence of all the parties, 
the effect may lie to make them answerable 
not only as to the third parties, but as be
tween themselves. Patterson v. Holland. 6
»;r 414.

Although the members of a limited partner
ship may so act as to create a general partner
ship not only as to third persons, but also 
inter se ; still, if the acts creating such a gen
eral partnership as to the world are done by 
some of the partners without the knowledge 
or consent, or against the consent, of the 
others, they will not be entitled to contribu
tion from the others, but will he liable to in
demnify them against the consequence of the 
acts so done. lb.

Pleading — General Partner—Sufficiency 
of Mlctjation.] Defendant was described in 
the declaration as the general partner of the 
firm of P. It, X Co., and evidence was given 
that the steamer was understood to be owned 
by D. It. & Co. :—Held, sufficient to charge
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defendant, there being no plea in abatement. 
litiirlund v. Bethune, 13 U. C. It. 270.

Special Partners — Contribution— Cash 
I1 t F nine Statement.] - - The Act re-
,|i;in - ihe special partners to contribute actual 
,.:i h payments to the capital of the firm, and 
if iiiiv false statement be made in the certifi- 

iilnl, all the partners are to be liable for 
tlie debts of the firm. Whittemore v. Mac- 
,/om.//. «I C. P. 547.

t tne of the special partners paid by bills of 
exchange the sum specified in the certificate 

- ;i-li : Held, that the special partners Ik*- 
ciin . in consequence, liable for the debts of 
the lirin lb.

Contribution—Cash Payment—De- 
fn ii urii —Winding-up- Profits of Partner.]— 
A : : rge number of persons agreed to form 
il i -.Ives into a limited partnership: but 

\ er.nl of them, instead of paying in the 
;in aits of their contributions to the partner- 

fund.-. gave promissory notes therefor.
I poll a hill tiled by some of the partners seek- 
in- pi compel their co-partners to contribute 

i Is making up a large deficiency, ascer- 
t:iit r I on the winding-up of the affairs of the 
mmpany : Held, that the circumstances 
wliirli had transpired rendered the parties gi-n- 

parttiers not only as to third parties, but 
a No as between themselves. Patterson v. 
! Il-lilll. 7 (ir. 1.

i nu- of the members of a limited partner- 
si mis appointed manager of the business,

, while mi acting furnished from bis shop
g... Is for the partnership, upon which lie

".od the usual trade profits Held, that 
primA facie these transactions could not be 

lined, lb.

- - Contribution—Cash Payment—Re- 
presentation».]—Under 12 Viet. c. 75, ss. 2. 4.

money to be contributed by the special 
: ri ri - must be actually paid in cash, or they 

,’: I»- liable as general partners. Where the 
t.iiti -ip'll on was signed T. & Co., and it was 
asserted that the firm was a limited partner
ship. composed of T. ns general and W. ns 

I partner, but it appeared that W., when 
In- gave the note, had represented to the payee 
that he was a partner, and had an interest in 
the business:—Held, sufficient to warrant the 
jur. in finding W. equally liable with T. 
Watt» v. Taft, 1(1 U. C. It. 256.

— Contribution — Cash Payment—De- 
scription of Business. 1—A. and B. formed a 
limited partnership, A. to be the general part
ner. and B. the special, contributing £750. B. 
h> M A.’s notes for that sum. which he gave up 
to \. by way of payment Held. not a pay
ai • in money within the statute. Held. also, 
thnt a description of the business to be car- 
r ' ii as that of “ general dealers” was in- 
FHlIieient. Qua-re, whether under a plea of 

ecit to a note signed by the firm, de 
f' i ni was entitled to shew a limited part- 
' 1 ip : hut where he was allowed to do so—
B- I. that the plaintiff might, in answer, ob- 
ject to the description of the business ; and 
c ". that he might also object that the spo- 

iruier had not paid in his share. Bene
dict v Von Allen, 17 U. C. It. 234.

— Interference—Effect of—Nature of
i ! Assumpsit by plaintiffs ns in

dorsees of a note made by D. B.. under the 
' I • of I>. B. & Co., as the general partner

of a limited partnership under 12 Viet. c. 75, 
payable to II. or order, and indorsed by II. 
and tin* two other defendants, IV and M. 
The company was formed about 1849 for the 
purpose of building and running steamboats, 
and was composed of eighty-three subscribers, 
I>. B. being the general partner, and B„ one 
of the plaintiffs, one of the special partners:

Held, that the business in which the parties 
were engaged might properly he the suhjeet 
of a limited partnership under the statute. 
Held, also, that the acts of interference on the 
part of the plaintiff B.. as mentioned in the 
case, and the controlling power exercised over 
the business by the committee of which B. 
was chairman, were such as to render him 
liable us a general partner, and therefore tlmt, 
being bound by the partnership signature as 
maker, he could not recover against the in
dorsers. Semble, tlmt when a special partner 
lias by any such acts become u general part
ner. under s. 11, lie is so for all purposes, as 
regards the relations between himself and the 
other partners, and not merely ns respects his 
liability to creditors. Boires v. Holland, 14
ü. C R 814b

---------- Interference — Formation of Part
nership.] Where defendants are charged as 
general partners, having become so liable by 
intermeddling, it is not necessary for the 
plaintiff to shew that the limited partnership 
was regularly formed under the statute :— 
Held, that in this case the evidence of inter
ference was sufficient to establish defendants' 
liability. Davis v. Bones, 15 V. C. II. 280.

---------  Interference — Liability Continu
ing.]—Where a special partner lias once ren
dered himself liable ns a general partner under 
s. 14. by interference, lie continues so liable, 
and is not relieved after he has ceased to in
termeddle. Hutchison v. Bones, 15 U. C. It. 
150.

---------  Interference—Liability for Debts.]
—The special partners elected a board of di
rectors to advise the general partner, the mem
bers of which board interfered in the trans
action of the business of the firm, especially 
during the absence of the sole general partner 
in England :—Held, that the members of the 
board became liable for the debts of tin* firm. 
W'hittcmore v. Maedonell, 0 C. I*. 547.

VIII. PARTXKItSlIIP AND SEPARATE ESTATE.

Administration of Partner’s Estate—
Claim against Partnership - Action against 
Surriring Partner -Indemnity.] At law. as 
in equity. Iiefore the Judicature Act, a part
nership debt was, in strictness, joint ami not 
several, and upon tin* death of one partner the 
only liability existing at law was that of the 
surviving partner ; the estate of the deceased 
partner being only made available through the 
equities existing in favour of the surviving 
partner, which the partnership creditors were 
allowed to make use of : and the Act has not 
converted into a joint and several debt that 
which bad theretofore been merely joint. 
Kendall v. Hamilton. 4 App. fas. 504, and 
In re Hodgson, 31 Ch. I). 177, followed. 
And in an action by creditors of a part
nership against the surviving partner and 
the administratrix of the estate of the de
ceased partner, the name of the administratrix
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was at ruck out. leaving the creditors to pur
sue their remedy against the estate in a pro
ceeding pending for its administrai ion, and to 
proceed concurrently with tlie action against 
the surviving partner. Held. also, that a 
claim of ihe surviving partner against the 
estate of the deceased for indemnity or relief 
over in iv»peci of the plaintiffs* claim, must 
lie made in tlie administration proceedings and 
not in the action under the third party pro
cedure. Held, further, that the right of the 
surviving partner against the administratrix, 
in her personal capacity, to recover upon a 
mortgage given by her as a security to him 
against his liability to the plaintiffs, was 
neither a right to indemnity nor to relief over, 
because it was a right which might be en
forced before lie was damnified, there being no 
reference on the face of the instrument to the 
liability asset-led by the plaintiffs ; and. there
fore. ahe could not he brought in as a third 
party. Campbell v. Farley, IS 1*. It. !>7.

- - Claim* of Creditor* Valuing Se
curities.] - A partner who has individually 
joined as a maker in a promissory note of his 
firm for their accommodation is not “indirect
ly or secondarily liable for the linn to the 
holder within the meaning of fill Viet. c. 22, 
s. 1, s.-s. 1 (O.i, but is primarily liable, and 
in claiming against his insolvent estate in ad
ministrai ion the holder need not value his se
curity in respect to the firm's liability. Hell 
V. Ottawa Trust and Hi posit Co.. 28 O. It. 
fill).

--------  Claim of Co-partners — Fraud.]
The rule in equity, ns well as in bankruptcy, 
is, that the separate estate of a partner is to 
lie applied first in discharge of his separate 
debts; and, in applying this rule, money paid 
by co-partners oil a liability created by the 
fraud of the partner towards them is treated 
as a separate debt, provable and payable pari 
passu with the claims of the other separate 
creditors of such partner in case of his death 
insolvent. The mere liability so fraudulently 
created cannot he proved against the separate 
estate as a debt until the liability is paid, or 
until something equivalent to payment takes 
place. Where the fraud was in the use of the 
partnership name on hills, the other partners 
becoming insolvent, the holders of the bills 
proved them against the partnership estate. 
The assignee, in a suit for administering the 
separate estate of the guilty partner, claimed 
to prove the amount against the separate es
tate : but the master restricted the proof to the 
expected dividend from the partnership estate 
and the separate estate of the surviving part
ners : Held, that the assignee was not en
titled to prove for a larger sum. Itaker v. 
Date barn, Ilf (ir. 113.

-------- Joint and Separate Creditor*.]—In
the administration by the court of tin* insol
vent estate of a deceased partner the surviving 
partner is entitled to rank for a balance due 
to him in respect of partnership transactions 
and partnership debts paid by him. when, 
apart from his claim, there would be no sur
plus available for partnership creditors. In 
rv l> Ill'll. 'Trusts Corporation of Ontario v. 
Ituby. 24 A. it. ,r»lK).

Assignment by Firm for Benefit of 
Creditors General Property of Partner*.] 
- Held, by the Queen’s bench division, that an 
assignment under It. S. O. 1SN7 c. 124, for 
the general benefit of creditors, made by the

members of a trading partnership, in the 
words mentioned in s. 4. vests in the assignee 
ail tie properties of each of the partners, sev
eral as well as joint. But. by the court of 
appeal, that the benefit of a covenant by a 
ihiril person to indemnify one of the partners 
against a mortgage does not pass to the ns- 
>-nec. IIall V. Tennant. 20 O. It. îiO. 21 A. 
It. (502.

Assignment by Partner for Benefit, of 
Creditors Right* of Partnership Credi
tor*.]- Where an assignment for the benefit 
of creditors is made by an assignor carrying 
on bnsim" by himself, creditors having claims 
against him for goods sold to a firm in which 
lie was formerly a partner are entitled to rank 
against his estate ratably with creditors hav
ing claims for goods sold to the assignor alone. 
Section .r» of 11. S. O. 1SS7 e. 124 does not ap
ply to such a case, hut only to the case of an 
assignor who has both separate estate and 
joint estate. Maedonald v. Jlalfour, 20 A. R. 
104.

-------- Right of A**ignee to Examine
former Employe, of Firm.] When a part
nership has been dissolved a former employee 
or servant of the firm may he examined, un
der the Assignment* and Preferences Act. It. 
S. 11. 1SU7 c. 147. s. 34, by the assignee of the 
separate estate of one of the partners, as to 
the affairs of such estate. Ite Guinane. IS P.

Creditors Prioritie* — Preference. 1—■ 
The court has jurisdiction, and will exercise 
it, to prevent a creditor of one partner ob
taining an undue preferenee over the creditors 
of a firm hv mentis of proceedings in court. 
F'lan v. \li Gill, 3 Ch. Ch. OS.

Execution against Partner -Seizureof 
Partnership Property.] I'nder an execution 
against an individual partner the sheriff can 
seize the partnership goods and sell the exe
cution debtor's share, whatever may be the 
difficulties which arise thereafter ; and the 
Judicature Act lias made no difference in this 
respect. Harrison v. Harrison, 14 P. it. 430.

Insolvency of Partnership and of 
Partner Transfer of Interest Rights of 
Several .1 ssignee*. ] - A partnership existing 
between two persons was. within three 
months of the issue of a writ of attachment 
in insolvency, dissolved, and one of the part
ners transferred his interest in the partner
ship property to the other, hut at the time of 
such transfer the firm, as well as the partner 
individually, were insolvent, which they were 
aware of or had probable cause for believing. 
Afterwards, the remaining partner and the 
firm were placed in insolvency by compulsory 
liquidation and a different assignee appointed 
for each : Held, that the transfer was 
fraudulent and void, and that nothing passed 
under it: and that the assignee of the firm, 
therefore, and not of the separate partner, 
was entitled to the effects of the partnership; 
and an order made by the county Judge for 
tin- transfer of such property front the “i>nitr
ate to the joint assignee was confirmed. Held, 
that, even if the partnership creditors could 
prove against the effects in the hands of the 
separate assignee, so that all that was re
quired was a direction to that effect, ns the 
making of the order was purely a matter of 
discretion, the court would not interfere. In 
rc Caton and Cole, 21$ C. V. 306.
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Judicial Abandonment — Dissolution—
(’, r .silion Subrogation — Confusion of 

• v i'otnpniNation. |— A partner in n com- 
: il firm which made a judicial ahandon- 

was indebted tn the firm at the time of 
nli.’ii.ii'iiiment in a large amount overdrawn 
'i•..• i,> personal account. Subsequently he 

,i.l carried out a composition with the 
,.,,l t..is of tlie firm, and with the approval

11., court tin* curator transferred to him,
I.v .in assignment in authentic form, “ all the

. tate generally of the said late 
. ... as they existed at the time
- d curator was appointed." At the same

i,., tIn* creditors discharged both him and his 
; : i- from all liability in respect to the 

,, ! liciship : field, that the effect of the 
,1 , ml abandonment was to transfer to the 

, i i : 11p not only the partnership estate, but 
al.-o the separate estate of each partner, as 

as tin* partners’ individual rights ns be
tween themselves. Held, that the assignment

111.. .siaie by the curator and the discharge 
11v the creditors, taken together, had the effect 
,,f releasing all tin* partners from the firm 
cl. I '-, but vested all the rights which had been 
ir';i erred by the abandonment in the trans
feree personally, and could not revive the indi
vidu il rights of the partners as between thein- 
te|ves. and that, in consequence, any debt ow
ing by the transferee to tin* partnership at the 
tin . ..f the abandonment became extinguished 
11 v confusion. Mur/.ran v. Stewart, 25 S. C. 
It. Reversed by the judicial committee 
of III.* I'rivy Council. 28th duly. IS!Ml (un-

Partner ns Surety—Cross-examination— 
I l ihilitirs of Firm. | — A surety on a bond, 
vI., is a member of a mercantile partnership, 
hut justifies on his own individual property, 
a. *i on his share in the partnership, is not 
. I ..'liable, upon cross-examination on his af
fidavit of justification, to disclose tin* linhili- 
t >>f the partnership. Douglas v. Hlaekeg, 
nr. u. 504.

'H1 Wallace v. James, 5 Ur. 103, post XI.

IX. Powers of Partners.

To Assign Debts.]— C.. one of two part
ner-. in consideration of $100 paid to him, ns- 

" >1 to the plaintilT a debt of $118 due to 
the firm for goods sold to the defendant in the 
ordinary course of business, by a deed made 
and executed in his individual name, without 
III- partner’s knowledge, but by which lie pro- 
fcsM'd to transfer all debts due to the two 
partners, naming them, from the defendant. 
Ai the trial his partner swore that he con

i' I himself hound hv the assignment, and 
il.ai he thought that C. had authority to make 
i' Held, that the assignment was within 
'If s,,o|h* of the partnership business, and 
«a. . red b.v the agency of one partner for the 
1 Held. also. that, even in the absence
" plied authority, the subsequent ratifiea- 

ns suilicient. Held. also, that the fact 
'lie transfer was by deed did not deprive 

it 1 us effect ns a written contract, lluwell 
v McFarland, 2 A. II. 31.

To Mortgage Stock-in-trade.] — One
partner of a firm authorized the other to ob- 
t■ • 1 ' .a indorser, in order to raise money from 
a l ank :—Held, that, if express authority was

required, this empowered the partner to mort
gage all the stock-in-trade of the firm to se
cure siicli indorser. Paterson v. Maughan, 39 
V. C. It. 371.

To Pledge Goods -Lien of Pledgee.] A 
partner intrusted with possession of goods of 
his firm for the purpose of sale may. either as 
partner in the business or as factor for the 
linn, pledge tliem for advances made to him 
|M*rsnnnlly. and the lien of the pledgee will re
main as valid as if the security hud Im-cii given 
by the absolute owner of the goods notwith
standing notice that the contract was with an 
agent only. Dingwall v. MeUean. 30 S.'C. 
It. 441.

To Sell Partnership Lands. | See
Crain v. Rapide, 22 O. It. 519, 20 A. it. 291.

See Reid v. Smith, 2 O. It. 09, ante VI. 3.

X. Registration of Co-partnerships.

See It. S. O. 1897 <\ 152.
Necessity for Registration - Notice-— 

Mere Change in Firm -Dissolution.] T. N.. 
trailing in co-partnership with .1. B. N. under 
the style of T. N. & Son. retired from the firm, 
which had been registered in accordance with 
the Registration Act of ISO!I, 33 Viet. e. 20 
((),), under an agreement that .1. W. should 
succeed him : that the style of the new part
nership. which was to he composed of J. It. N. 
and \W. should lie N. A: Co. ; and that the new 
linn should assume all the liabilities of the 
old to its creditors : but no declaration of this 
change was tiled. Subsequently a note was 
signed by J. it. N. in the name of T. N. & 
Son. and accepted by the plaintiffs, who knew 
that I lie lit in ■ >!' 'I . V & Soil had been dis
solved. in renewal of certain notes made before 
the retirement of T. X. : Held, in the Queen's 
bench. 43 I'. < R. 147. that there was merely 
a change in the membership and alteration in 
the name of the partnership, which should have 
been registered under the statute, and that T. 
X. therefore was liable. Held, reversing this 
judgment, that the evidence shewed an entire 
dissolution, to which 33 Viet. c. 29 did not 
apply, and that T. X. was therefore not liable. 
Hank of Toronto v. Mixon, 4 A. It. 349.

Penalty — Publication of Newspaper.] — 
The business of printing and publishing n 
newspaper constitutes tin* partners employed 
in ii a partnership “for trading purposes,” 
within the meaning of 33 Viet. e. 20, s. 1 ( () i, 
and liable to the penalty for not registering 
such partnership. Pinkerton q. t. v. Ross, 33 
V. C. It 508.

Qui Tam Action for Penalties for not 
Registering. | Sim* t'haput v. Robert. 1 l A. 
It. 354.

Registered Declaration -Evidence Con
tradicting Penal \rtion. | Section 9 of 33 
Viet. c. 20 (O. t. by which the declaration of 
tin* names, &e„ of a partnership required to 
be filed under that Act is made incontrovert
ible, does not apply to the case of a penal ac
tion brought against a member of the firm 
for neglecting to file such declaration. The 
preamble and general tenor of the Act shew 
that it was intended for cases in which a claim 
is made against the firm, or in which the part-
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Comer v. Thompson,ucrship is concerned. Where. therefore, sijeh 
declaration was filed on the •illi July. 1*70, 
mill stilted that the partnership existed si live 
the 23 rd Auguat, 1S«W>: Held, that it was 
et impel ei it fur defendants t<» prove that in fact 
it was not formed until the 1st July. 
so that the declaration was filed in time. 
cat Mil a (/. i. v. ih hi p. 31 r. < it. :w’t.

Evidence l'"iitnnin tinn. | See Cald
well V. A evident Ins. Co. of Sorth America, 
•-’I S. C. It. LfSI.

XI. HiaiiTS AND OllLIOATIOXH OF P A HT N EBB
between Themselves.

1. At l.av.

Balance on Settlement of Account». I
.—When on n dissolution one partner has ad 
milted a balance due his co-partner, assumpsit 
will lie although there he no promise to pay. 
AlcXicol v. Met:in n, 3 O. S 4 XT».

An action cannot !>e maintained by one 
partner against another, on an offer made on 
arranging for a dissolution to pay a certain 
Film if he were allowed to keep the books and 
collect the debts. Ituryess v. Fanning. 1 O. 
S. 188.

A., one of two partners, entered in the 
partnership books: I have this day (5th 
April, 1N41 ) examined our books ami find 
them correct, and a balance due my co-partner 
of i'jss." No promise to pay the balance 
was proved by It., the co-partner, and sub
sequently to that entry the two partners con
tinued the business, and afterwards finally 
Settled and dissolved: Held, that It. had no 
right of action against A., upon the balance 
stated in the entry. Allan v. Oarvcn. 4 V. 
C. It. 242.

An unsettled balance due by one partner 
to another cannot lie attached, but if the bal
ance has been fully ascertained by a settle
ment of accounts it may be attached. Camp- 
hill v. Pcdtn, 3 L. J. 118.

Dower -Partnership Lands Pleading.1 
Dower. I'lea, on equitable grounds, that the 
land was part of the partnership property 
and the stock in trade of the husband and S. 
trailing together a< merchants, and was pur
chased by them as such partners, and paid for 
out of their partnership money, and used in 
the said partnership business, and that the 
husband was never seised thereof otherwise 
than as such partner :—Held, that the plea 
suliiciently shewed the land to have been pur
chased for partnership purposes, and formed 
a good defence. Conger v. Platt, 25 U. C. It.

Money Hail and Received.] See
Lefebvre v. Aubry, 2»5 S. C. It. 002.

Promissory Note Advance of Partner
ship Funds.]- A member of a joint stock 
company, not incorporated, lending with the 
assent of the company out of the joint fund 
to another member, and taking from him a 
promissory note payable to himself individu
ally for repayment, van recover on the note, 
notwithstanding the funds were advanced

from the common stock.

Trespass Executor of Deceased Partner
Sale. | The executor of a deceased partner 

in trade is tenant in common with the sur
viving partners of the partnership property, 
and the surviving partners cannot sue him in 
trespass v for a wrongful sale and conver
sion of the whole of the partnership property 
against their will. Strathy v. Crooks, 2 U. 
C. K. M.

Trover Conversion.] - - One partner can
not maintain trover against another for con
verting the partnership property. Smith v.

Cmiversion- .Sale.]—One tenant in 
common of chattels may maintain trover 
against the other for a sale of the property, 
where such sale is plainly intended not for 
I he objects of the joint owners, such as to pay 
partnership debts, Ac., hut in order to deprive 
11n- other owner of all interest in the property 
or proceeds. In this ease the defendant, who 
had worked and stocked a farm in partnership 
with A., after A.’s death sold the stock and 
crops on the farm, and threatened to go off 
with the money, unless the plaintiff ( A.’s ad
ministratrix i would settle with him on his 
own terms. After action brought he applied 
part of the proceeds hhvnrds payment of the 
debts, Imt until then he had never pretended 
that iIn- sale was made with that object. The 
court being left to draw inferences of fact :— 
Held, that such sale was a conversion, and 
that the plaintiff might maintain trover. 
Rathwell v. Itathvell, 20 U. C. It. 179.

Conversion Sheriff Pleading.] - 
In nn action by a sheriff under the Abscond
ing Debtors Act. against a partner of the 
absconding debtor, for converting the joint 
property : Semble, that, inasmuch as there 
may lie a conversion by one co-partner of the 
joint property, it was not necessary to allege 
mure than the fact of conversion, leaving it 
to be shewn by the evidence that there was 
such a destruction of the joint property as 
would make it between [icrsoiia so situated a 
conversion. Taylor v. Ilrotcn, 17 C. V. 387.

---------  Retention by Partner.] - -The plain
tiff. having compiled a hook, caused it to be 
printed by a firm consisting of himself and 
defendant, on paper furnished by them ; and 
defendant having refused to give up to liim 
the copies thus printed, he brought trover : - 
Kemble, that he could not recover, for the 
property belonged to the firm, and defendant 
had as much right to retain as the plaintiff 
to take it. Doupe v. Stevart, 28 U. C. R. 
192.

---------  Vendee of Partner—Fraud.]—One
partner may recover in trover the value of 
partnership goods from the vendee of his co
partner where there has been a fraudulent 
collusion between the vendor and vendee : but 
each partner has a power of sale over the ef
fects of the firm, and the mere omission of 
the vendor to consult bis co-partner i* no 
ground of fraud ns against the vendee :—Held, 
therefore, that in this ease the plaintiff could 
not. recover the value of the partnership goods. 
For v. Rose. 10 V. C. It. 10.

See. under next sub-head, Clarvm v. Allan, 
3 fîr. 238: Xevton v. Doran, 3 Hr. 353: 
chrll v. Lister. 21 O. It. 318.
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•j in f-; quit y and Since the Judicature Act. 
(a) Account.

Costs Improper Conduct of Defendant—
• Law.] Where a memorandum had 

I,., n made in partnership books and signed by 
,, iner. A., stating that he was indebted 

, h partner, who subsequently sued for 
that -uni, notwithstanding that it was evi- 
deîit from the entries in the books that it 

Tint due : the court, upon a bill filed by 
A., directed an account of the partnership 

\iigs to be taken, with costs to be paid by 
1, emhint up to the hearing. Oarven v. Allan,

Increase by Hearing—Taking Ac- 
ci,. . | — Iii a partnership suit defendant’s 
. w r staled the terms of the partnership.
I • li'itiff. not accepting the statement, 

t uk the ease to a hearing, instead of moving 
f,,r decree, and he proved a slight difference, 
w! I. involved a further charge of £4 only 

i t the defendant :—Held, that the plain
'd pay the extra coats occasioned by

•! i hearing. The rule which charges the 
taking partnership accounts on both 

11 i, s is not to be applied where it would 
! i.imount to the denial of any remedy.
I n tnership suit the reference embraced 

as well as partnership transactions : 
re no partnership assets : the suit did 

ti.,r involve the administration of a partner- 
• -'ate. The defendant claimed a large 

hi lance to be due to him. while the result had 
!.. i report for $ 11 s.74 in favour of the 
; im iIT ; and there were no special circum- 
m 11ices in favour of the defendant. The court 

mred him with the costs of taking the ac- 
Woolans v. Van sickle, 17 Gr. 451.

Prejudice of Creditors.]—A bill was 
• establish a partnership, and the part- 

n-1 -hip being proved, the usual accounts were 
dir* ■ ted. including an account of the claims of 
. |. diinrs Held, that the costs of the suit 
si., uid not lie paid out of the fund to the 
l .'.lire of creditors. Hinghani v. Smith, lfi

Scale of Amount in Vacation.] — 
O' ,i reference to take an account of partner- 

iealings the report found that the plain- 
" d contributed to the partnership capital 

"7 and the defendant $2311.80. and that 
■ due from the defendant to the plain

tiff s |.",.T I. The taxing officer taxed the plain- 
- '.'is upon the lower scale, on the 

gr" | that the case came within S. V. C. 
!".. ' 34. s.-s. 1. On appeal, the taxing 

r‘s ruling was reversed. Blaney v. .1 Ic- 
'■ ">h, 0 1». It. 417.

Untrue Statement. 1—Where, on the 
"lution of a partnership between the plain- 

! defendant, it was agreed that the de
fer.! mi should wind up the concern, and the 

IT having demanded a statement of ac- 
the defendant rendered an untrue and

rfeet one. whereupon the plaintiff brought 
i< t ion for a winding-up, claiming that 

’ ! defendant was indebted to him on ae- 
of partnership assets received, which 

tli defendant denied, and the plaintiff sue-
.....1- d : Held, that the defendant must pay
'' "Sts of the suit. Carmichael v. Sharp. 
1 <>. l{. 3S1.

Costs in Partnership Actions.]—See
C - is. IV.

Discovery. | -See Mack v. Dobie, 14 P. It.

Settled Accounts - Iteleasea—Opening 
up. | One of two members of a firm not 
possessing business capacity, tin- other man
aged and controlled all the affairs, presenting 
at intervals to his partner statements of ac
counts. which the latter signed on being as
sured of their correctness. In 1831 mutual 
releases of all claims and demands against 
each other, based upon statements so submitted 
by the active partner, were executed by each. 
In an action against the active partner to 
set aside these releases and open up the ae- 
oounK : Hold, that all it was necessary to 
establish was. Hint in the accounts as settled 
there were such errors and mistakes as would 
inflict material injustice upon the plaintiff if 
the accounts should lie held to he dosed. 
West v. Benjamin, 23 S. C. It. 282.

Suit for Account Breach of Articles— 
Business Done by Partner Profits.] Where 
articles of partnership hound the parties to 
lie just and true to each other, and to devote 
their time diligently to (lie concerns of the 
firm, and not to engage in any other business ; 
and it appeared that after notice of dissolu
tion bail lieen given, one of the partners bad 
taken orders on his own account to be filled 
by him after the termination of the partner
ship : Held, that bis co-partner lmd no equity 
to compel him to account for the profits of 
the business thus done by him. The remedies 
in such a case are by injunction, or by ac
tion for damages. I tenu v. MaeDowell, 8 
Ch. 1». 345. followed. Mitchell v. Lister, 21 
O. It. 318.

---------  Business in Name of One Partner.]
—An agreement between two that they should 
carry on business as eo-partners in the sole 
name of one of them, the other being in debt, 
and wishing by this means to keep the prop
erty from liis creditors, does not exempt the 
partner whose name was used from rendering 
an account of the partnership dealings to his 
co-partner. Brigham v. Smith, 3 E. & A. 
4(1.

---------  Delay in Filing—Repudiation of
Partnership.]—Whore a plaintiff filed a bill 
alleging that lie and defendant had agreed to 
he partners in certain government contracts : 
and it appeared that the defendant lmd re
pudiated tlie partnership as soon as the con
tracts were entered into, that the contracts 
were to bo completed in a year, and that the 
bill was not filed for about eighteen months 

I after the repudiation ; the court offered the 
plaintiff a reference to the master to inquire 
tlie cause of the delay, or that his hill for an 
account and to restrain defendant from re
ceiving moneys, should he dismissed without 
costs. Haggart v. Allan, 2 Gr. 407.

--------- Division of Assets—Mandate.]—In
the Province of Quebec, when there is no other 
arrangement between the partners, the par
tition of the proper!v of a commercial part
nership must lie made according to the rules 
laid down in the civil code in relation to the 
partition of successions, in so far ns they can 
lie made to apply. Vpon tin* dissolution o[ a 
partnership, where one of the partners has 
been intrusted with the collection of moneys 
due ns the mandatory of the others, any of 

, his co-partners may bring suit against him
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directly either fur mi account umler the man
date, or for motley had nml. received. Le- 
fvbvre v. Aubry, litl S. C. H.WHt2.

Jurisilietion of County Court. ] 
Sec Altai \. Fairfax fines, Co.. 21 <l It. 
Sits.

1 Inn,bit. Term hint ion \ et ion - —
Sequestration.| In November, iss*;, (}. ]), 
by meins of a contre-lettre lieeatm* intiTcsted 
in. certain real estate transactions in the city 
of Montreal, cffci tcil hy one I*. S. M In I>•• 
«•ember. ISS»;. « ; It. brought an action against 
I*. S. M. to have a sale made by the latter to 
one Hnrsaloii «Ici la red fraudulent, «ml the 
new purchaser re<irained from paying the 
balance due to tin- parties named in the deed 
of sale. A plea of compensation was tiled, 
nml pending the action a simplestrntor was 
appointed, to whom ltarsahm paid over the 
money. In Septemher, iss?. another action 
was instituted by (I. It against I*. S. M. ask
ing for an account of the different real estate 
transactions they had conformably to the 
terms of the eontn1-lettre. To this action a 
plea of compensation was also filed: Held, 
that the plea of compensation was unfounded. 

It. having the right to put an end to 1*. 
S. M.'s mandate by a direct action, and tlieiv- 
fore, until the account which had been nr- 
«leretl in the second action had Ihm'Ii rendered, 
the moneys should remain in the hands of the 
sequestrator appointed with the consent of 
the parties. Itury v. Murphy, 22 S. C. It.

---------  M ul ti furious ness—Several Partner
ships.]- Three partners carrhal on business 
for a short period, when one retired: the other 
two continiied for some time afterwards, when 
a dissolution look place, but no settlement of 
the accounts of either of the co-partner
ships was had. One partner tiled a 
bill against the other two for an ac
count of the partnership dealings of both 
firms. To this hill a demurrer by the partner 
who had retired, on the ground of multi
fariousness. was allowed with costs. Crooks 
v. Smith, 1 Or. 11511.

--------- Parties — Vendee of Partner—
Costs. | < tne of several partners, engaged in
the purchase of wheat and flour, sold half of 
bis interest to a third party, to which the 
oilier partner, who supplied all the funds in 
the transactions of the firm, assented, and a 
loss having occurred upon a re sale, he filed a 
bill against the original co-partner and his 
vendis- for an account and payment by them 
of one-half of the loss sustained on such re
sale : Held, that the vendee was not, by what 
had taken place, constituted a partner of the 
plaintiff, and the hill as against him was dis
missed with costs, but an account directed as 
against the other defendant with costa to the 
hearing. Mair v. Paeon. 5 Hr. 338.

---------• 1‘rofits—Itiyht to Shan Iturden of
Proof.|—In June, 1874. the plaintiff and de
fendant by writing en terni into an agreement 
for supplying together the iron for the Grand 
Junction Railway, and providing for the di
vision of the surplus or profits. No division 
of the profits was made, ami the defendant 
went on investing the receipts from that en
terprise in other contracts, and the plaintiff 
claimed a like interest in them also, which the 
defendant denied his right to: -Held, that the

onus of negativing such right of the plaintiff 
rested on the defendant, and having failed to 
negative his right to such share, the court de
clared him entitled thereto, and directed a 
reference to take the accounts between the 
parties. Cameron v. Itiekford, 11 A. II. .7_\ 
This case was reversed by privy council. Not 
reported.

The fact that the plaintiff, who had for 
some years acted as legal advjser of the de
fendant, was appointed one of the director* of 
the railway company at the same time that he 
■ I limed to he interested with the defendant in 
the contract for the construction of the road, 
formed no ground for the déboulant refusing 
to account to the plaintiff for his share of 
the profits of the enterprlue. lb.

—- —— Sale of Interest to Co-partner— 
Falsifying Hooks.] One member of n co
partnership was intrusted with the sole man
agement of the books and finances of the com
pany. The books, kept by the book-kci’jier of 
the company, shewed him in advance to the 
firm, while in reality they should have shewn 
a balance against him for a considerable 
amount. This partner sold out his interest 
to one of his co-partners : Held, that such 
purchase did not vary the right of the partner 
to call upon the other to account for moneys 
not appearing in the hooks of the co-partner
ship. Kin Iren v. Charles, 12 (Jr. 117.

statute of Limitations—/{(suiting 
Trust 1 mo ml incut. | A hill was filed by a 
surviving partner against the representative* 
of the deceased partner, praying an account 
of certain partnership dealings, to which a 
demurrer for went of equity was allowed, on 
the ground that the relief sought was barred 
by the lapse of more than six years between 
the death of the deceased partner and the 
filing of the hill : hut leave was given to 
amend, with the view of shewing that certain 
lands held by the deceased partner, which 
had descended to his heir-at-law, had Iss-n pur
chased with partnership assets, and that there
fore there was a resulting trust in favour of 
the plaintiff. MeFadgen v. Stewart, 11 Gr.

— Statute of [.imitations.]—Sec Cot
ton v. Mitchell, 3 O. It. 421.

Taking Arconnt* Administration De
cree—Adding Party.]—Under an administra
tion decree a creditor claimed hy virtue of a 
partnership with the testator. It was ob
jected that the establishment of his claim* 
involved taking the partnership accounts, and 
they could not he gone into under the decree. 
The master hejd that the claim could lie en
tertained. and directed that a third partner, 
who was a stranger to the suit, should be 
served with an ottic«i copy of the decree and 
notified of the proceedings to take the partner
ship accounts. Kline v. Kline. 3 Cb. Ch. 
137.

---------  Charge—Dissolution. |—Under a de
cree for taking partnership accounts, a charge 
made hy the master against one of the pnrtm-rs 
for hi< hoard, dec., with the other, after the 
dissolution of the partnership:—Held, wrong, 
and that the objection could be taken on the 
hearing on furllmr dim-tions. O'Lone v. 
O'Lone, 2 Gr. 125.

---------  Charges—Interest on Capital .Id
ea need.]—Two partners, W. and M., agreed
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..uti in furnish a certain amount of capital 
wherewith to carry on business together. In 

i.iiirc thereof W. did tiring in the 
-ULnunt stipulated, but M. brought in nothing. 
In a i.rucccding to wind up the partnership 

»■. \V. cluiiued to charge M.'s représenta* 
tiv1- with interest on the amount agreed to 
I. lid. wliicli the master refused to allow, 
a: I uii appeal, his ruling was sustained. Kish- 
i (irisselL L. It. Eu. 32<i, specially re
fer: "1 to. Il il non v. McCarty, 13 C. L. J.

Charge*—Internet on Capital Adcan- 
I ,-ni mission on Sale*—Objeetion*—De* 

l,i,i i In the absence of a special custom or 
ijreement, interest is not usually allowable 

partner on advances of capital made by 
in the partnership, or for partnership 

purposes. Where parties agreed to purchase 
g un joint account, and at the joint risk, 
and that one should furnish the funds in the 

tiKtance : Held, that interest could not 
irgcd mi the funds so furnished. Jardine 

. Ill Ur. 70.
In '■neb a case a firm in Canada was to 

•• the funds, and the goods were to be 
mi M-ned for sale to their firm in Liverpool, 
ui: i went by a different name : Held, that 
they could not charge commission on their 
sahs. lb.

Three months before the filing of a bill re- 
sp.'.img the partnership, accounts had been 
fmii -hvd in which interest and commission 
v • !'•• charged, and none of the partners bad 
1 '"le suit suggested their objections to those 
charges:- Held, that they were not precluded 
h\ ihis delay from objecting thereto in the 
suit lb.

Claim for Damages—-Misconduct.] 
I ' der the usual directions for taking pari

n' i -hip accounts, the master may entertain 
adjudicate upon a claim by one partner 

f"r damages sustained through the misconduct 
"f the other, occasioning the dissolution ho- 
f"iv i lie expiration of the term agreed upon. 
Ii-iupc v. Stewart, 13 Ur. 037.

Claim of Clerk.)—In a suit to wind 
up a partnership for alleged misconduct by 
one partner and the confidential clerk and 

ivigor of the business, the court, having 
reference to the facilities for investigating 
n liters of account before the master, gave 
the clerk leave to carry in and prove any j 

he had against the firm for his services, | 
ugh it was clear that he had been guilty 

-in's misconduct, and might have been left j 
i" at law for his demand, if any: and 

d 1 led sufficient of the partnership funds to I 
reserved to satisfy the claim if established, 

v u ton v. Doran, 3 Ur. 353.

— Direction of Matter—Executor of 
- '-or.| The survivor of two partners,

r having continued the business with the 
mal representative of the deceased part- 

' . liled a bill for an account of the
■rship dealings, and a decree was made 

ihat purpose, and in proceeding on that 
the master directed the executor to 

in an account of the partnership deal- | 
■(•tween the deceased and the surviving 
r : Held, that the executor was hound ! 

ike up the accounts from the books ( f the ; 
"rship in his possession. Strathy v.

1 A », U Ur. lf!2.

Distribution of Assets—Costs.)—In part
nership actions, in the absence of special cir
cumstances such as misconduct or negligence, 
the assets will be applied, first, in payment of 
creditors, next, in payment of the sum found 
due to the successful party, and lastly, in 
payment of the costs of all parties. Hamer 
v. <files. 11 Ch. I>, Ü12, followed. Chapman 
V. Sewell, 14 I’. It. 21)8.

Interest Delay | When defendant 
was at the dissolution of a partnership to re
ceive £100 more than the plaintiff, and it ap
pealed that a settlement of the accounts had 
been delayed by the misconduct of defendant :

Held,_ that he was not entitled to interest on 
the £150 from the dissolution. O'Lone v. 
O'Lone, 2 Ur. 125.

Investments of Partnership—Losses.]
A partnership was formed between two civil 

engineers and architects, the profits of which
were to be divided in shares of thr....fifths
and two-fifths. During the partnership they 
invested moneys of the partnership in the 
purchase of real estate, which resulted in a 
loss: Held, that the loss was to lie borne 
by the partners in the same proportion as 
they were to share the profits and loss of their 
other business. Storm v. Cumberland, 18 
Ur. 245.

---------Misrepresentations as to Liabilities
- Interest Profits Ad in inis to or by Part
ners Elation of Puddings Continuance of 
Parin' rship — Sheriff's Sale- Award -Wilful 
Di fault.)—-The proper method of taking part
nership accounts in a very special case, dis
cussed and illustrated. Davidson v. Thirkell,

Allowances made to an incoming partner in 
respect to misrepresentations made to him by 
his co-partners, as to the liability of the busi
ness when he joined it. lb.

In such a case the master was held to have 
jurisdiction to charge the guilty parties with 
either interest or trade profits, on the ad
vances which such misrepresentations rendered 
Unnecessary for the incoming partner to make.

Interest allowed to and against each partner 
on advances by and to him during the purtner-

One partner, A., was held to have been pro
perly allowed by the master for buildings 
erected by him for the purposes of the business 
without the sanction of or reference to his co
partner, during a period that the existence of 
any partnership between them was not recog
nized by either ; the one. A., affirming it had 
been put an end to by sheriff’s sale, which the 
other IV. denied, affirming on his part that an 
award was valid, which, amongst other things, 
put an end to it, and which award A. im
peached. the court having afterwards held that 
the partnership continued notwithstanding 
both sheriff’s sale and award, and having di
rected the accounts to be taken accordingly.

It is contrary to the ordinary course to 
charge partners with what but for their wil
ful default they would have received, lb.

---------  Master’s Office—Statute of Limita
tions.) — In a partnership suit it was held 
that the defence of the Statute of Limitations 
could not be raised under the common decree 
directing an account of the partnership deal1 
ings and transactions. Carroll v. Eodes, 17 
Ur. 529.



5191 PARTNERSHIP. 5192

--------  Report of Matter—Opening up.] —
In a partnership suit the usual decree had 
Imm‘11 made and the master made a general re
port, linding that a certain balance was due 
from defendant to plaintiff, but that all the 
partnership assets had not lieen realized. 
After this defendant applied for leave to carry 
into the master’s office and prove a charge and 
discharge. It appeared that defendant had 
been guilty of gross negligence, which was not 
explained, in omitting to bring these papers 
in : hut the court was of opinion that the re
port was erroneous in linding a sum to be due 
from the one party to the other before the 
assets were realized, and the liabilities paid ; 
and as the report could not be acted upon, 
defendant's application was granted on terms. 
Smith v. Crooks, 3 Gr. 321.

(See Robertson v. Junkin, 20 8. C. U. 102.

(b) Injunction and Rcciivcr.
Injunction Breach of—Misappropria

tion of l ssi is I'oilowing bg Receiver.] — 
Where it was proved that a partner had pur
chased a house, and a large part of the furni
ture thereof, with pnitnership funds, improp
erly withdrawn by him for that purpose: and 
such partner, being the defendant in the cause, 
had withdrawn all the partnership books and 
papers from the jurisdiction, in breach of an 
injunction, the court ordered the mother and 
sister of the defendant, whom he left in 
possession, to deliver up to the receiver, al
ready appointed, the house and all the furni
ture. as partnership property. Pn n I is* v. 
Uranian, 1 Gr. 484.

--------  Breach of—Sequestration—Sale of
Property (Haim bg Strangers—Reference.]— 
Where a receiver of partnership property had 
been appointed, and certain chattels bail been 
seized under a sequestration against the de
fendant for contempt of the injunction, and 
the chattels so seized w-re alleged to be the 
property of the defendant and his co-partner, 
but it appeared that third persons claimed an 
interest therein the plaintiff having moved to 
sell this property, a reference was directed on 
such motion ton which the claimants had ap
peared I, to inquire as to their interests, and 
any further order on the motion was reserved, 
the parties to the motion electing to have a 
reference instead of issues to try the questions 
in dispute. Prentiss v. Uranian, Re Bren
nan, 2 (ir. 274.

-------- Breach of—Sequestration — Trans
fer of Security to Strangers—Lea re to At
tack. | — In a suit in which a receiver of part
nership effects had been appointed and a se
questration issued against the defendant for 
contempt, the court retained a motion against 
third persons for delivery or payment to the 
receiver or sequestrators of a promissory note, 
the property of the partnership, transferred 
subsequently to the issuing of the injunction 
and sequestration, but before the note became 
due by the defendant, in a foreign country, 
the affidavit as to the bona tides of such trans
fer being contradictory; the court giving 
leave to tile a bill against such third persons. 
Prentiss v. Brennan, Re Bunker, 2 Gr. 322.

-------- Judgment at Law—Relief against—
Interim Order—Terms.|—The plaintiff and 
defendant entered into an agreement, under

which the defendant was to procure goods, or 
guarantee the payment for goods, which were 
to I»- obtained and sold by the plaintiff for 
their joint benefit, in certain proportions; and 
the plaintiff, to secure and indemnify the de
fendant against all loss in respect thereof, ex
ecuted u confession of judgment, to he acted 
upon only in default of plaintiff meeting the 
payment on such goods. The plaintiff made 
default, and the defendant entered up judg
ment and sued out execution. The court dis
solved an injunction which had been issued, 
although upon the construction of the agree 
ment it was doubtful whether a partnership 
had not been created between the parties ; but 
the defendant < the plaintiff in the execution) 
having caused certain goods, provided by him
self under the agreement, to be levied upon, 
the court directed that the amount thereof, at 
cost and charges, should he deducted from the 
amount of the debt and costs, or that the in
junction should be continued in respect of that 
amount. Watt v. Poster, 4 Gr. 543.

-------- Judgment on Award—Relief against
Error- Interim Order.]- The court will re

lieve against un award made between partners 
in ignorance, on I he part of the arbitrators 
and of the remaining partners, of important 
omissions by the other, the managing partner, 
in the books of the firm, in consequence of 
which the award had been too favourable to 
such managing partner. Wilson v. Richard
son, 2 (ir. 448.

An injunction to restrain proceedings on a 
judgment recovered upon such an award was 
continued to the hearing, when the ultimate 
success of the plaintiffs at the hearing was 
not considered clear, the amount of the judg
ment being ordered into court, lb.

-------- Misapplication of Funds—Interim
Order- Bill. | Where a partner in a special 
contract applies the funds derived from such 
contract to other contracts, not belonging to 
such special partnership, an injunction will be 
granted against him, until the partnership be 
wound nil. although such injunction may not 
have been prayed for in the original bill. 
Thibodo v. Scab ell, 5 L. J. 117.

Injunction and Receiver -Exclusion of 
Executor of Partner. | A surviving partner, 
by reason of his liability to pay the debts due 
by the partnership, is entitled to receive all 
moneys of, and collect all debts due to, and 
dispose of nil the effects of, the firm for that 
purpose ; the representatives of the deceased 
partner have a right to inspect the hooks of 
the partnership, and to be informed of the 
proceedings of the survivor : and any exclusion 
of them in these respects will entitle them to 
an injunction and receiver. Billon v. Blake
ly. (5 Gr. 575.

- Exclusion of Partner —- Refusal to 
Account.] - Where a managing partner was 
charged, on affidavit of his co-partner, with 
excluding the latter from access to the books 
and papers of the partnership, and with not 
delivering to him accounts, which the partner
ship articles stipulated for an injunction and 
a receiver were granted against such manag
ing partner, though his affidavit denied the 
principal charges, but not satisfactorily. 
Prentiss v. Brennan. 1 Gr. 371.

Receiver Interim Sale of Assets.]—Un
der special circumstances an order may be 
made, in an action for the dissolution and
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v< Hiding-up of un insolvent partnership, for 
ti ■ sale of assets by the receiver before the 
trial. McLaren v. Whiting, 10 1*. It. 552.

— Misappropriation of Assets bp Pari
n'r. | — After the dissolution, one partner 

ilined most of the partnership property as 
own by reason of certain misconduct he 

li irued against the plaintiff, and made use of 
il..' partnership projierty in carrying on husi- 
t • -s on his own account : Held, that such 
; i .ceedings were wrong, and entitled the other 
P inner to a receiver. Dou/>c v. St etc art, lit
til 037.

- — Partnership Articles-Appoint ment.] 
Where partnership articles provide that on 

involution the partners shall appoint a per
son to collect the accounts and settle the part
nership affairs, the court will, on failure of 
the parties to agree on some person, appoint 
a receiver. Mitchell v. Winter, 21 O. It. 22.

><• Young v. Iluher, 211 Or. dit : Manon v. 
Parker, Ht (ir. 81.

(c) Other Cates.
Assets of Partnership Disposal of, by

• .1 Partner Estoppel- l.irn.]—In 18*57 de
fendant S. entered into an agreement with 
the plaintiff for an advance of money to 
•■l ahle him to perform a stipulation in a lease 
made to him a short time before for the period 

seven years by the Itossin 1 louse Hotel 
Company, that he would expend $10.000 in 
pr.oiding furniture. «See., for the hotel. The 
agreement was as follows : “ Said K. D. C. 
agrees to advance the money necessary to open 

• Kossin House in Toronto, not exceeding 
the mini of $10.O(Mi, and ti. I*. 8. to pay in
terest on one-half the amount till repaid to E. 
1'. and each party to share equally in all 
I1!'"’ ts, articles of furniture, supplies, &<•.. put 
in the said house, and E. I). C. to have a 

' |''I mortgage on everything belonging to 
bitli parties, until the half of all the money 

'mod is repaid to E. 1>. C.” After the 
expiration of the term there were negntiu- 
!,"ii- I tot ween the plaintiff and S. for a 
seulement, in the course of which the lut- 
i r rendered statements to the plaintiff in 
"Id'll he assigned a value to the furniture 
•'Iml treated it as an asset belonging to them 
jointly. After these negotiations S. continued 
i" carry on the business of the hotel without 
any d ssent by the plaintiff, under a new lease 
"liioli had been granted to him by the hotel 
" mmy before _the expiration of the origi- 

lerm. In 1875, 8. becoming embarrassed, 
a "'v arrangement was concluded between 
him and the company, by which he surren
dered the old lease and obtained a new one for 
d" term of ten years; and in consideration 
of an advance of money and arrears of rent,
1 executed a bill of sale to the company of 
the furniture. The lease contained a stipula- 

that on certain conditions being pertorm- 
*"! the furniture should at the end of the 
t* Isdong to 8. Subsequently 8. assigned 

1 use to one I., who had actual notice of 
the plaintiff’s interest in the furniture. Evi
dence was given to prove that the company 
! notice of the relation existing between 
S. mid the plaintiff in reference to this furni
ture. There was no evidence to shew that the 
Plamtiff knew of this transaction until after 
it is consummated, when he promptly re
pu»!:.ited it Held, that there being a part

nership between plaintiff and 8., and they 
being joint owners of the furniture, S. had 
no power to sell and convey the plaintiff’s in
terest therein. Held. also, that the plaintiff 
was not estoppeil by simply remaining passive 
from asserting hi< right to the furniture, and 
that he was entitled to a lion for any balance 
that might be due to him on the accounts 
being taken. * rots in an v. Shears, 3 A. R. 
583.

Award -Lien— Declaration of — Bale.] — 
Arbitrators, upon a reference to settle disputes 
between parties, found the balance due from 
the firm to one of the partners, and declared 
in the award that the balance was a lien upon 
the assets to lie paid out of them specifically : 
— Held, that they had the power to give this 
direction, and the partner in question had 
power to sell to satisfy the lien out of the 
specific property applicable of which he was 
joint owner. Hedick v. Skelton, 18 O. It. 100.

Capital of Partnership—lrr< g ul nr it y—-
Contribution.] Four persons who entered 
into a joint undertaking for the purchase of 
oil lands, for the purpose of re-sale, agreed to 
contribute and did contribute the necessary 
capital in certain unequal proportions. One 
of them (the plaintiffi subsequently acquired 
the interests of two of the co-partners. The 
lands having become greatly depreciated in 
value, the plaintiff, in whose name the convey
ance of the lands had been taken for the 
joint benefit, filed a bill calling on the other 
party interested to make up the difference in 
money contributed by him and that paid in 
bv the plaintiff and those whom he repre
sented. A demurrer for want of equity was 
allowed with costs. Poster v. Chaplin, 19 tir. 
251.

Costs —Declaration of Partnership—Uaar- 
tny- Deference.]—U\ a suit for tin* dissolu
tion of a partnership and for an account and 
a receiver, where one or two partners denied 
the existence of a partnership, and a bill was 
in consequence filed against him. anil by the 
evidence taken in the cause the partnership 
was established, the court gave the plaintiff 
the costs up to the hearing, also the costs of 
a consent reference as to the fact of partner
ship, and beyond that refused costs to either 
party. O'Lone v. O'Lone, 2 tir. 125.

Creditor’s Claim Separate Business of 
Partiel Mining.]- One of two partners car 
ried on the business of bill broker on his own 
account, and in that capacity received from 
plaintiff moneys by cheques and proceeds of 
drafts on the plaintiff, as the priiv of certain 
promissory notes, and the money was by the 
broker paid into and used with* the partner
ship funds. It was afterwards discovered 
that these had been all forged by the broker, 
who absconded, and the remaining partner as
signed all the joint effects to trustees for the 
benefit of all the creditors ; but on a bill filed 
for that purpose: — Held, that the plaintiff 
hud a right to lie paid his claim out of the 
partnership assets. II allaec v. Janu s, 5 tir. 
1*13.

Declaration of Partnership — Admis
sions—Parties.] — Upon a bill against three 
partners by a person who claimed to lie a co
partner, and proved admissions made by two 
of the three to that effect : Held, that no re
lief could be granted against the two, exclud
ing the third. Carfrae v. Yanbuskirk, 1 tir. 
539.
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Discovery Product ion of Itncumcnta— 
Unto hi is liin ff Partnership.] A plaintiff seek
ing to establish a partnership, is not hound 
by the defendant's view of the relevancy <>r 
u!Iierwi-e of papers which lie seeks, and. al
though the defendant swears positively that 
the papers have no bearing upon the case 
made by the bill, the court will order their 
production. Saunders v. Uurnivall, 12 Vh. Ch. 
4V.

Disposal of Individual Interest in 
Partnership Projierty /tight to Profits.] 

M. and <i. met and agreed to jointly pur
chase I .'a i acres of land and sell it_ in lots, or 
perhaps en bloc, to a syndicate, if one could 
be got up. I tilth parties knew that others 
were interested under each of the two prin
cipals. M. had one-third interest and Ii. had 
two thirds. No syndicate was got up to take 
the whole, and < ». telegraphed M. that lie was 
-nine ii, arrange a syndicate for two-thirds,
mill lie loll... I a syndicate of eight persons.
of whom lie was one. to purchase h's two 
thirds' interest, and obtain- d a large profit 
thereon. This arrangement was made in 
uritit and retited that »i. was seised in fee 
of the lande, and bad exet uted a declaration 
of trust of Oiie-third in favour of M.. and 
•• ex- cute ilii- declaration as to the remain
ing two-thirds.” A on t claim deed was 
afterward- executed hv M. in favour of U.. 
and a declaration of trust ns to one-third in 
favour of M.. was signed by U. in an ac
tion by M. for a share of <i.*s prolit :— 
Held, that there was no sale of any of tin- 
lots that belonged to M. The two-thirds bad 
not been disposed of so ns to pass out of the 
partnership, though as to them there might 
lie a sub-partnership : there had been no deal
ing with the joint property of the partnership, 
but only of the individual interest of one 
partner; lie had sold some portion of his in
dividual share, and no injury had resulted to 
his partner, and. even if any had. it would Im
ho more than one of the inevitable concomi
tants attendant upon the right, of one member 
to deal as he pleases with his share of the 
partnership concern. The action was. there
fore, dismissed with costs. Mitchell v. Garni - 
Ivy, U O. It. 131), 14 A. It. 55.

Fraud or Misrepresentation in For
mation of Partnership. I See Mvrehants 
Hank v. Thompson, Mall on v. Craig, 3 O. It. 
541 ; Morrison v. Uurls. 5 <). It. 4-34.

Illegal Contract A*- fusai to Unforce — 
Costs.] A memher of a municipal cornoration 
agtved witli another person to take a contract 
from the corporation for the execution of cer
tain works in his name, the profits whereof 
were to be divided between the parties : Held, 
that siicli a contract was in contravention of 
til-- Municipal Act. Id Viet. e. 181, and the 
couri refused to enforce the agreement for a 
partnership ; but. the defendant having denied 
tin- existence of a partnership, which was 
established by the evidence, the hill was dis
missed without costs. Collins v. Swindle. (1 
Hr. 282.

Judgment against Firm- Payment by
Partner- l/ight to Unforce.] — The plaintiff 
and defendant wen- partners, and judgment 
was recovered against them in 187*5 by n hank, 
upon certain promissory notes, of which they 
were respectively maker and indorser. The 
plaintiff paid tin- judgment immediately after 
its recovery, took an assignment of it. and in 
INNii proceeded to enforce it against the de

fendant. The partnership accounts were 
taken by a referee, whose finding, approved 
by tin- court was, that the defendant should 
have paid one-half of the judgment :- Held, 
that the plaintiff was entitled to that extent 
to stand in the place of the original judgment 
creditor, and enforce tin- judgment against the 
defendant. I’er Armour. C.J.—The Mercan
tile Amendment Act. R. S. I). 1SKT c. 122. ss. 
2. 3. 1. applies to the case of partners. Small 
v. liiddel. 31 C. 1’. 373. Potts v. Lensky 3t5 
V. ('. It. 47*5. and Scripture v. (Jordon. 7 I*. 
U. 104, not followed, in view of the opinions 
expressed in London and Canadian L. and A. 
Co. \. Morphy, II A. It. 577. Jlunsinyir v. 
Lore, 10 O. It. 170.

Right of partner paying a judgment against 
tin- in in to enforce it for his own benefit. See 
London and Canadian L. and .1. Co. v. Mor-
phy, il A. B, 577.

Lands Used by Partnership—Otmer- 
shi/i Imiuirii- Uvidenee.] — Where partner
ship business was carried on in buildings 
.■reeled b.v the funds of the firm upon lands, 
for part of which the patent from the Crown 
had issued in the name of one of the partners, 
parol evidence was received to shew whether 
lb-- land was separate or joint property. 
Actcton v. Horan, 3 (Jr. 353.

Misconduct of Partner -/femerfy of Co- 
partner Dissolution — Indemnity—Know- 
ledge. | Where one co-partner nets so im
properly in the affairs of the co-partnership as 
to render it liable to an action for damages, 
tin- other members may maintain a suit for 
tin- amount thereof against him. even though 
on iIn- dissolution of the partnership the con
tinuing partner gave to the one so acting a 
bond of indemnity, and to save him harmless 
from actions, if it appear that the fact of 
such improper acting of his partner was with
held from him. liintrca v. Charles, 12 (Jr. 
123.

Purchase of Lands—Title—Sotiee of 
Hr feet.] M. and (J. were negotiating for the 
formation of a partnership to he carried on 
in respect of premises which (J. was negotiat
ing for the purchase of. during the pendency 
of which, and on the day before the purchase 
was completed. M. was informed that the ob
jet of the vendor in disposing of this prop
erty was to defraud his creditors, hut which 
information M.. did not communicate loll. - 
Held, that this was not sufficient to affect 
(J. with notice: although on the completion of 
the purchase M. might have some rights 
against (J. in respect of the property so pur
chased. Dri/fill v. Goodwin, 23 Hr. 431.

Statute of Limitations. | In partner
ship suits the defence of the Statute of Limi
tations is not available unless six years have 
elapsed I*-fore the tiling of the bill since the 
dealings of the partners wholly ceased. Storm 
v. Cumberland. 18 (Jr. 245.

Winding-up—Services — A*cmunentf»oi».] 
—If the business of winding up a partner
ship concern is apportioned between the part
ners. and each undertakes to perform the 
share allotted to him, one of them cannot 
afterwards claim to he paid salary or other 
remuneration merely for the reason that his 
share of the work Ims been more laborious 
or difficult than that performed by his co
partner. ill the absence of any express agree
ment to that effect, or one to be implied
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from t ho conduct of the parties. Liygctt v. 
Hamilton, 24 8. C. it. 11(15.

Sir /taker v. Datcbarn, 19 Gr. 119. ante 
Mil.

XII. Miscellaneous Cases.
Arbitration - I Hu pu ten Subs' t/uent to 

isaion. | Where arbitrators were auth- 
i to dissolve a partnership :• Held, that 

! I if i might, in order to adjust the terms of 
;i " dissolution, award upon disputes arising 

i to the partnership subsequent to the sub
mission. Thirkell v. Struchun, 4 V. C. H. 190.

Assessment Personalty.]- Held, that the 
piT'oiial property of a partnership must he us- 
ses'isl against it at its usual place of business. 
In n Halt, 7 L. J. 108.

Assignment for Benefit of Creditors
111 ution by Ont Pai tm r Ate at o/ ( »• - 

ilit< I - An assignment for the benefit of 
creditors was executed by one partner, at the 

■ of hia co partner, in tne partnership 
inline, and was made at the request of several 
nvditors Held, that the assignment was 
! i"I” rly executed, and that there was sulli- 
■ • 11 assent of the creditors. Xolun v. Ihtn- 
mVy. 4 O. It. 410.

Sale of Asstts—Extinguishment of 
/h ht Joint Debt ont—•Judgment.] — An as- 

ment of the assets of a partnership was 
dull made pursuant to the provisions of the 
A •.•aments and Preferences Act, and the 
a-ivi.ee. with the approval of the creditors.

d and transferred the assets to a nominee 
n i plaintiffs and two other creditors of the 
: : . in consideration of the payment to the 

it creditors of a composition, and subject 
I- ilie claims of these three creditors. The 

■ Il i s * * r covenanted with the assignee to 
- Me the claims of these three creditors and 

damnify him therefrom :—Held, that the 
iii~ of these three creditors were thus made 

l'ii" of the purchase money, and were ex- 
licuiished by the transfer of the assets. A 
j . in in recovered against one or more of 
|i:iriiiers or other joint debtors under rules 

I" n" i A NT, (109. and i H l.l. does nut prevent the 
l>! i ; iff from proceeding in the same action 

idgment against the other defendants.
M l....1 v. Power. j 1S9N| 2 t'h. 295, distin-

I. Ducbcr Watch Cast Manufacturing 
' . . Taggart, 20 A. It. 295. AHirmed, 90

Auctioneer— Sale of Hoods— Purchase by 
/' -1. | Where goods were sold by auction,
bu i ut having been taken away by the pur- 
rhiiot. were afterwards re-sold at a loss, and 
u • i.iirchased by a person who was a part- 

• .f the auctioneer, although in another 
■-s totally distinct from that of the 
neer. and an action was afterwards 

. hi by the auctioneer to recover from the 
inirchaser the loss on the re-sale : Held, 
il was no ground of objection to such uc- 
' liât the goods on the re-sale had been 

I ased by such partner of the auctioneer. 
n x. Soble, 2 V. C. B. 8(11.

Award -Inralidity — E atop pel — 1 gree- 
"> \nr Trial.|- The plaintiff, having 

• I a book, caused it tn lx- printed bv a 
rir- iinsisting of himself and defendant, on

furnished by them : and defendant bav
in v i "fused to give up to him the copies thus 

Vol. III. D—KV4—15

printed, he brought trover :—Semble, that he 
could not recover, for the property belonged to 
the lirai, and defendant had as much right to 
retain as the plainlilT to take it. There was 
evidence, however, of an agreement between 
them by which the copies Imd become the 
plaintiff’s property : and. as this view had not 
been fully submitted to the jury, and tin* dam
ages given for the plaintiff were excessive, 
a new trial was granted. An award having 
been made between the parties, the plain
tiff afterwards tiled a bill to dissolve and wind 
up the partnership as if no such award had 
been made, and swore that he was advised and 
believed the award was invalid : Held, that 
this bill was not evidence against him to shew 
that lie had so treated the award, but that he 
should not have used the award to support 
his case, and on this ground the new trial was 
granted without costs. I loupe v. Stewart, 28 
l . C. K. I0SI.

Bequest of Partnership Business
Acceptance by Lcgatct -/light to Account. |— 
•I. and his brother carried on business in part
nership for over thirty years, and the brother 
having died, his will contained the following 
bequest : “I will and bequeath unto my 
brother .1. all my interest in the business of 
.1. «V Co. in the said city of St. Catharines, 
together with all sums of money advanced by 
me to th" said business at any time, for his 
own use absolutely forever, and I advise my 
said brother to wind up the said business with 
as little delay as possible:”— Held, that J. on 
accepting the legacy was under no obligation 
to indemnify the testator's estate against lia
bility for the debts of the firm in case the 
assets should he insufficient for the purpose, 
and did not lose his right to have the ac
counts taken in order to make the estate of 
the testator pay its share of such deficiency. 
Ilobcrtëon v. Junkin, 2(1 S. C. it. 192.

Change in Firm \otiti under Special 
Agreement 1 aliditg.]—Sis- Eruncis v. Tur
ner, 25 S. C. It. 110.

Chattel Mortgage and Assignment 
for Creditors !..reçut ion by Initial Part
ner.]—See Powell v. ("alder, 8 ( ». It. r»(

Chattel Mortgage Taken in Individ
ual Name of a Partner Mom ys Adranecd 
bu tin Eirm \ aliditg at Against Creditors.] 
See Hobbs Hardware Co. v. A it' hen. 17 ( ». It. 
809 : lions v. Dunn, 1(1 A. It. 552.

Debt of Partnership—Securitim — Ap- 
plieation of Payments. |- t >no partner of a 
firm gave as security for half of tin- partner
ship indebtedness a mortgage on his separate 
real estate; the other partner gave an in
dorsed note for the remaining portion of the 
debt. Subsequently payments were made to 
the creditor on account of the joint debt, which 
he credited on the note, claiming to hold the 
mortgage for the entire balance :—Held, that 
an assignee of the mortgagor was entitled to 
have one-half of all sums which had been 
paid out of the partnership assets on account 
ot the flebt credited on the mortgage security. 
Moore v. Itiddcll, 11 Gr. (19.

Execution against Partner Xn/e—In
junction - Infant Parties—Execution Cre
ditors.] —- In a suit by an infant partner 
against his co-partner praying for dissolution, 
receiver, reference. &e.. after a decree pro 
confesso, and during the taking of the ac
counts—under an agreement for the continu-
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mice of tin* partnership business for that pur
pose certain creditors of tin* firm obtained 
judgments mid executions nt law against the 
partner of the infant, who was not informed 
of these proceedings until the sheriff had 
seized, and was about to sell, the whole of 
the partnership property Held, on motion 
for injunction, that the proceedings at law 
were not within the provisions of It. S. O. 
]N77 c. 12.'3, s. S. and that the sale should he 
restrained. Held. also, that the execution 
creditors might be made parties for that pur- 
jiose on motion simply. Young v. Huber. 29 
Gr. 41).

Firm Name Injunction."] H. I*, and N. 
1*. carried on business under the name of II. 
I'. \ ltro. They afterwards dissolved part
nership. and each carried on a like business in 
his own name. Subsequently 11. assigned his 
Inline - to the plaintiff, with authority to 
earn it on in ll.’s name, and then two sons 
of v I', carried on a similar business next 
door, under the lirtn name of II. V. & Co. An 
injunction to restrain the use of that name 
was refused. Aik inn v. Hiper, 15 Gr. 581.

Goodwill Sole of.] -See O'Keefe v. Cur
ran. 17 8. ( '. It. 51 Hi.

Injunction Mortgage bp One Partner 
Restraining Sale. | Two persons were in 
joint possession of and carried on business as 
partner** on property of one. when the owner 
mortgaged it. giving a power of distress in 
case of def.mil. and the mortgagee distrained 
on the partnership property. O11 a bill by the
assign*...... the other partner, it not appearing
that the latter assented to or had notice of 
the mortgage, the court granted an injunc
tion to the hearing. Manon v. Parker, Hi Gr. 
81.

Judgment Hrelaration of existing Part
nership l < sling Partner's Property• Juris
diction. I I'pon a bill filed by the plaintiff, 
as assignee in insolvency of the linn of S. 
,|. & Co., seeking to have the defendant de
clared a member of tin* lirm. and to vest his 
property in the plaintiff, as such assignee, the 
court made a decree as asked. Objection to 
tin* jurisdiction of tIn* court of chancery to 
entertain such a bill was taken for the first 
time in tin* reasons of appeal :—Held, that the 
court of chancery had jurisdiction under gen
eral order 538 to declare tlie defendant a part
ner, at upon proof of the partnership the 
plaintiff could have asked to have the partner
ship accounts taken ; but that it had no power 
to vest defendant's property in the plaintiff. 
Botham v. Keefer. 2 A. It. 51)5.

Mercantile Amendment Act. | - See
Honsinger v. Lore. It» (). It. 170. ante XI. 2

Mineral Claim -Interest in—Statute of 
Fra ml* Parol Agreement.] Sections 50 and 
51 ..f tlie \| lierai'Act of 1N'.m; (It. ('.*. which 
prohibit any person dealing in a mineral claim 
who does rot hold a free miner’s certificate, 
does not prevent a partner in a claim recover
ing bis share of the proceeds of a sale thereof 
by his co nnrlnor. though lie held no certifi
cate when lit* brought bis action, having al
lowed tlie one lie had up to tit** time of sale 
to lapse. \ partnership may be formed by a 
parol agreement notwithstanding it is to deal 
in land, the Statute of Frauds not applying 
to such a ease. Judgment in 6 It. C. Reps.

200 affirmed. Archibald v. McKerhanic, 29 
8. C. R. 504.

Municipal Elections —Property Qualifi
cation.] In 181)2 a city council passed a by
law exempting the property of the partner
ship of 1 lie respondent, who had been elected 
alderman, from taxation except ns to school 
rates, for a period of seven years:- Held, that 
the exemption, not being founded upon any 
contract, but being an exemption without a 
contract, as provided for by 50 Viet. c. 55. 
s. 4 (O.), there was no disqualification. Re
gina ex rel. Lee v. Gilmour, 8 I’. It. 514, 
distinguished. Held, also, that tin* respond
ent was entitled to qualify upon his rating 
upon 1 lie assessment roll of 181)5 as the joint 
owner of a freehold estate in the partnership 
property, the four partners being rated for 
this property as freeholders to the amount of 
81 • 1,1 HH) ; Viet. e. 42, ss. 70 and 80 (0.1
Tin* words “ exempt from taxation” "u 50 
Y ici. c. 05, s. 4. mean exempt from p:.voient 
of all taxes, including school rates. Regina 
ex rel. Harding v. Bennett, 27 U. It. 014.

Held, that " actual occupation ” in s. 7.'! 
of tie- Consolidated Municipal Act. 1892, 55 
Viet. *•. 42 (O.i. which provides, with regard 
to tin* property qualification of candidates, 
that where there is actual occupation of a 
freehold rated at not less than $2,000 tlie 
value for the purpose of the statute is not to 
In* affected by incumbrances, does not neces
sarily mean exclusive occupation; and that 
when two partners were in occupation of 
partnership property, each should be deemed 
in actual occupation of his interest in the 
property within the meaning of the above 
enactment. Regina ex rel. Harding v. Ren
net;. 27 < 1. R. .'114. followed as to the latter 
point. Regina ex rel. Jaunisse v. Mason, 28 
O. R. 495.

Principal and Surety Agent Becoming 
Partner Continuance of Surety's Liability.]

A person became surety for another for the 
due discharge of his duty as agent in the pur
chase of wheat for a mercantile firm. After
wards tin* agent and his principals entered into 
tin agreement for partnership, and during the 
continuance thereof lie became indebted to his
co-partners In the sum of £750; and the surety, 
having been called upon, executed a confession 
of judgment for the amount of his principal’s 
indebtedness, in ignorance, as he alleged, of 
tin* fact that the agency had ceased and a 
partnership been formed. Upon a bill filed 
10 enforce tin* judgment against the surety, 
the court, under tlie circumstances, directed 
a reference to ascertain what, if any, portion 
of tlie debt for which tin* assignment was 
given arose in respect of dealings during the 
agency, reserving further directions and costs ; 
or, if the plaintiffs should decline this refer
ence, then that the bill should he dismissed 
with costs. (Jooderham v. Bank of Upper 
Canada. 9 Gr. 39.

Release Liabilities — Partnership or In- 
dir id ual.\—A release by creditors to one of 
two partners of nil actions and causes of ac
tions. suits, debts, &<•., which they now have, 
or ever had, or are entitled to in resnect of 
any act, matter, or thing from the beginning 
of tlie world, is a release of individual ns well 
as partnership liabilities. Hall v. Irons, 4 C. 
V. 351.

Sale of Intestate's Interest.]—Under 
the statute to amend the law of property and
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trusts, the court made au order approving 
ni a proposed sale to a partner of an Intes
tate's interest in tlie partnership assets. Ex 
imite Sessions, - Ch. Ch. 300.

Unincorporated Company—Committce- 
Liability — Amendment — t'o-contrac- 
[ilditinn of an Partive.J—Where credit 

is given to an abstract entity such as a club, 
■ red it or may look to those who in fact 

umed to act for it and those who author- 
,.'il or sanctioned that being done, at all 

- where he did not know of the want of 
iimrity of the agent to bind the club. He

'd English cases on this subject. The 
I• iIil \ in such cases is not several, but joint. 

Iiy analogy to the old practice where a plea 
abatement for non-joinder of co-contractors 

1 .is pleaded, a defendant now moving to stay 
"■'■••dings until the co-contractors are added

- i'.ii'ties should shew by affidavit the names 
I residences of the persons alleged to be

. •.i t contractors whom he seeks to have added, 
I ilie same liability as to costs, in case per-

■ - are added who turn out not to lie liable, 
• id be entailed upon him. In an action

■ -mi against an unincorporated company, as 
:rinet-ship, to recover a sum for costs paid 
le- plaintiffs, an order in chambers allow-

- the plaintiffs to amend by adding as de- 
lanta certain members of the executive 
'•'itlei* of the company, and to charge them

ih" alternative as personally liable by nea- 
i of their having sanctioned the arrange- 

i between the plaintiffs and the nssocia-
■ was affirmed without prejudice to the de- 

"•hini' applying to add parties. liAiu* v.
' ‘‘"il Live Htook Association of Canada, 

IT H. It. 303.

R.\NKUUIT(V AND INSOLVENCY, I. 7, 
. ; I'.IU.S (II EXCHANGE, VIII. 5 t'OVEN- 

i. III. 1 Execution, Yin. l—Limita- 
i Actions, 1\. 1 (a > Mines and 

xl' IMS. V.1‘ARTIES, II. 12 -RECEIVER.
I 2 (c).

PARTY WALL.
SCC I•UILDINtiS.

PASSENGERS.
• a rimers, IV.— Railway, VI.—Ship,

III.

Solicitiug; Passengers. 1 - -See Rcaina v. 
I rmill, 18 U. R. 117.

PASSES ON RAILWAYS.
Set Railway. XIII. 14.

PATENT FOR INVENTION.
I. tit \dually, 5202.

II. Cancellation oh Forfeiture, 5203.

Ill I 'OM11INATION AND NOVELTY, 5200.

IV. I nkrinoement—Actions for,
1. Cotta, 5215.
2. I hi ni a yet, 5210.

3. Evidence and Ititvovery, 5210.
4. Injunction to Itettrain, 5217.
5. Particulars, 5218.
0. Parties, 5210.
7. Pleading, 5210.
8. Trial, 5220.
0. Other Cases, 5221.

V. Jurisdiction of Minister of Agri- 
CULTURE, 5222.

VI. Licenses, Assignments, Sales, and 
Royalties, 5223.

VII. Prior User, 5230.

VIII. Reissue, 5233.

IX. Scire Facias to Repeal Patents,
5235.

X. Specifications. 5235.

XI. Miscellaneous Cases, 5230.

I. GENERALLY.
[Sec U. 8. C. c. 01.]

Interpretation of Grant.]—The grant
ing of letters patent to inventors is not the 
creation of an unjust monopoly, nor the con
cession of a privilege by mere gratuitous 
favour, but it is a contract between the state 
and the discoverer, which, in favour of the 
latter, ought to receive a liberal interpreta
tion. Harter v. Smith, 2 Ex. C. R. 455.

Invention Simplicity.]—The simplicity 
of an invention is no reason why a patent 
therefor should not be protected. Powell x. 
Begley, 13 <ir. 381; Yates v. (heat W estern 
IE U. Co., 24 (Jr. 405.

M here, therefore, by a simple contrivance 
of cutting away a portion of the log out of 
which a pump was to he manufactured, thus 
giving it the form of a chair, ami by the in
troduction into the tube of a conical tube 
through which the piston worked, the plaintiff 
had been enabled to construct u force pump 
made of wood, the court restrained the in
fringement of a patent procured therefor. 
Potcell v. Iteyley, 13 (Jr. 381.

The invention of an inclined plane in a cer
tain form and position, as a means or ap
pliance for directing a tool cutter, so as to 
produce spiral or curved grooves in a roller : 
—Held, a proper subject for a patent; the 
simplicity of a new contrivance beiug no ob
jection to a patent for it. Summers v. Abell, 
15 Ur. 532.

The mere attaching of the support of the 
handle of a pump higher or lower in position 
than that formerly in use, is not the subject 
of a patent. Owe ns y. Taylor, 21) (Jr. 210.*

Process and Product—Purchaser of 
Articles Infringing—Profits and Damages— 
A'-counts — Courts — Decisions.]—A patent 
granting the exclusive right of making, con
structing, using and selling to others to 
be used, an invention, as described in 
the specifications setting forth and claim-
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ing tin* moi hod of manufacture, protects 
fiot only tiie proews but the thing pro
duced by tlini process, and an action will lie 
jm;iins! nny person purchiising and using 
a rl ides mu cl** in derogation of the patent, no 
mal ter where they eaniv from: and. although 
tin- plaintitf cannot have both an account of 
prolits and also damages against the same de- 
fendanl, lie may have both remedies as against 
different persons (e.g.. maker and purchaser» 
in respci i of the same article. A keeping of 
the accounts pending the action against the 
importer- does not operate as a license to 
justify the sale of the articles: it i< only an 
expedient to preserve the rights of all parties 
to the I lose of the litigation. As the infring
ing articles were manufactured in the Vnited 
Stales and brought into Canada for sale, there 
was suliicient evidence given that they were 
made according to the plaintiffs* process to 
throw ihe onus on the defendants of shewing 
tli-1 contrary. Although the high court may In
in the particular case the final court of appeal, 
it will defer to previous cases decided affirm
ing the validity of a patent and follow the 
court of appeal in refusing to disturb a deci
sion in the exchequer court. Earlier and later 
American cases commented on. Toronto .lucr 
Light Co. v. Colling, .‘SI O. It. IS.

II. Cancellation ott Forfeitlbk.

Improper Importation.! Where the 
subject of a paient is a new combination of 
old devices, the patentee cannot import such 
devices in a manufactured state, and simply 
apply his combination to them in Canada, 
without violating the prohibition against im
portation contained in s. 28 of the Valent Act, 
1872. \littlnil v. liuncock Inspirator Co., 2 
Ki. C. It. 53».

To bring an importation by the patentee 
within tin- prohibition of s. 37 of the Votent 
Act, It. S. C. c. til, it is necessary that it 
consist of. or affect, the particular invention 
in respect of which the patent has been 
granted. Wright v. Bill 'Telephone Co.. 2 Ex.

.Son-manufacture. |— Section 37 of 
tile Valent Act, It. S. C. c. til. dm- not 
require the patentee, or his legal representa
tives, to personally manufacture his inven
tion in Canada. So long as he puts it within 
the power of persons to obtain the invention 
at a reasonable price in Canada, he fulfils 
the requirement of the statute. Brook v. 
Broailhmd. 2 Ex. C. It. 3li2.

Although a patentee may not have com
menced to manufacture the patented article 
within the in-rind limited in s. 2.N of 33 Viet. 
<\ 2ti (!>.), ns amended by 3.S Viet. c. 11. s, 
2, yet, so long as he is in a position either to 
furnish it. or to license its use*, at a reasonable 
price to any person desiring to use it. his 
patent ought not to Is- declared forfeited. 
i2i It is not incumbent upon a patentee to 
shew that he has made active efforts to create 
a market for his patented invention in Canada. 
It rests upon those wlm si-ek to di-feat the 
patent to shew that he neglected or refused to 
sell the invention for a reasonable price when 
proper application was made to him therefor. 
(3 » The intention of the legislature in en
acting the provisions of s. 28 of 33 Viet. c. 
2*». which prohibit the patentee from import
ing his invention in a manufactured state

after the expiry of a given time from the 
granting of his patent, was to protect the 
industrial interests of Canada, and the prohi
bition should not U- extended to operate a for
feiture in cases where the character and cir
cumstances of the importation tend to pro
mote rather than prejudice such interests. t4 i 
If. after the time lias expired wherein the 
patentee may have imported the invention
without prejudice to Ins rights. 1......unseats
in it< importation by others, such consent 
brings him within the prohibition of the stat
ute and avoids his patent. Barter v. Smith.
2 Ex. C. It. 455.

\on-manuiavturc — t n reasonable 
Trice.']--The claim in the specification for 
the re-issue of a patent was as follows:— 
"The method herein described of making in
candescent devices, which consists in impreg
nating a filament, thread, or fabric of com
bustible material with a solution of metallic 
salts of refractory earths suitable when oxi- 
<1 zed for an incandescent, ami then exposing 
the impregnated filament, thtvad. or fabric 
to heal until the combustible matter is con
sumed Held. that it was open to the 
owners of tin- patent to import the impreg
nating fluid or solution mentioned in the 
specification of their patent, without violat
ing the provisions of the law ns to manufac
ture. (21 That, although the plaintiffs had 
at the outset put an unreasonable prion upon 
their invention, yet, ns it was not shewn that 
during such time any one desiring to obtain 
it had been refused it at a lower and reason
able price, the plaintiffs had not violated the 
provisions of the law as to the sale of their 
invention in Canada. (3i That it is not open 
to any one in Canada to Import for use or sale 
illuminant appliances made in a foreign coun
try in accordance with the process protected 
by the plaintiffs' patent. Alter Incandescent 
Light Manufacturing Co. v. O'Brien. 5 Ex. 
C. It. 243.

-----Prescribed Time — Sale—Importa
tion of Parts. | The A. 1». T. Co. were the 
assignees of patent No. 38.284 for an im
provement in tires for bicycles. They im
ported, after the period allowed by the Valent 
Act for importations of the patented invention 
to be lawfully made, some twenty-two tires in 
a complete and finished state, and fifty-nine 
covers that required only the insertion of the 
rubber tube to complete them. In the com
pleted tires and in the covers in the state in 
which they were imported was to lie found the 
invention protected by I lie said patent. These 
tires and covers were not imported by the 
company for sale, but to be given to expert 
riders to he tested, and for the purpose of ad
vertising the tire so patented. However, one 
pair of such tires was sold through inadvert
ence or otherwise hut they were not imported 
for sale. The company had a factory in Can
ada. where the invention patented was manu
factured, and the value of the labour displaced 
by the importation complained of only 
amounted to S2.1N -Held, in accordance with 
the decision in ltarter v. Smith, 2 Ex. C. It. 
435. which the court felt hound to follow, 
that the facts did not constitute sufficient 
ground for caiu-ellation of the patent under 
the provisions of s. 37 of the Pat
ent Act. (2) In order to avoid a patent for 
illegal importation, the tiling imported must 
lie the patented article itself, and not merely 
consist of materials which, while requiring 
but a trilling amount of labour and expense
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• transform them into the patented Inven- 
ii. yi*t do not in their separate state embody 
■ |>rineiple of the invention. Andirnon 'lire 

i ■ </' Toronto v. \meriean Dunlop Tire Vo.,
I i,■lien n Dunlop Tire I o. v. . 1 nier non Tire 

Co. of Toronto, 5 Ex. C. IS. 8*2.

Non-m a nu far turc Improper Importa- 
Te n. | Where the owner of several patents 

'••iralljr imports elements common to the com* 
i; .'•n of all his inventions, lint uses the 

me in the construction of one of them 
, such importation operates a forfeiture in 

I.... of the particular invention so con
i' ied. hut does not affect the other patents. 

, I'.iientee is within the meaning of the law 
piTurd to his obligation to manufacture, 
n In- has kept himself ready either to fur- 

ii i lie i in I en ted article or to sell the right 
ii-ing. although not one single specimen of 

iii" article may have been produced, and he 
i haw avoided his patent by refusal to sell, 

hough his patent is in general use. To- 
' nto / - lephom Mfg. t o. \. Hell Teh phone 
- . 2 Ex. C. H. 624.

Réfutai to Sell—Improper Impor- 
.'■■'U. | If an article imported by a patentee 
11 used bv him in the construction id" his 

< ntion is a common commercial article em- 
-wd for many purposes, and is not speei- 

I in the patentee’s claim as an essential 
' ■*ft of his invention, such importation does 

'•aerate a forfeiture of tin- patent. 121 
A fair test of the patentee's ability to freely 

n t any article required in the construction 
his invention is to ascertain if it is open 
• wry person in Canada to manufacture, 
"it. sell, and use the same without thereby 

ringing the patent in question. if the 
nr-i- le is thus part of the public domain, the 

- men js at liberty either to import it or 
huso it in Canada for the purposes of 

h ' oii-iruction, t."{i Where tin- subject of 
i lient is a combination of elements, anil one 

"in is a novelty invented by the patentee, 
novelty is in the same position as the 

'-incuts with respect to importation by 
in less its production or manufacture is 

* ■■red by the patent in question. 14 I There 
" express provision in the statute impos- 

- i he penalty of forfeiture for importing into 
1 "In the various parts of the invention in 

1 of which the patent was granted, much 
r importing one of its parts. The words 
statute are “ the invention for which

• lent is granted," and they ought not to 
ended beyond their plain meaning. In 
Bering the statute, the minister can 

upply the penalty to the offence which 
Miuie forbids. He cannot apply it to
icinpt to evade the statute. (f>i In ini-
* penalties Parliament must take its own 

i - res prevent evasion, and it would be
- - ife to impose, in the case of an eva- 

i he heavy penalty which the law has 
I at the principal offence, on the theory, 
may or may not be correct, that Par

ut intended by an equal penalty to for*
- doing of that which would be almost

hi equivalent of the principal offence. 
"• here tlie article patented is of delicate 

It'ul manufacture, and one from which 
1 ntee can only reap the reward of his 
and expenditure through its being es- 
otccessful by the public, it i< reason- 

*r him. at a time when public opinion 
" l ect to it is in suspense, to decline to 

invention unconditionally to those who, 
uitable use. would fail to derive benefit

from it themselves, and would create an im
pression in the public mind that the inven
tion was a failure. If. upon application made 
to him for the purchase of his invention, he 
imposes a limitation in respect of its use. he 
ought not to be held to have thereby forfeited 
his patent, unless it appear Ibnt such limita
tion is imposed for the purpose of evading 
compliance with the provis'oiis of the statute 
which require him to sell the patented inven
tion nt a reasonable price. 17 • In relation 
to the provisions of s. .‘17 of the Patent Act 
touching th>- price of the patented invention 
to purchasers, it would appear that the evil 
the statute was principally intended to pre
vent is the exaction of exorbitant prices under 
the monopoly secured by the patent. Royal 
lilectric Ti,mpanp of Cumula v. C diton Elec
tric Light Co., 2 Ex. < '. II. .ri7<$.

—------ Réfutai to Sell Improper Importa
tion --f'onnmiMrr.]- -The importation of the 
component parts of a telephone, in such a 
stale of manufacture us to simply require put
ting together in Canada lo make the com
pleted instrument, falls within the prohibi
tion of s. L‘S of .*!.■» Viet, c 2<S (!>.'. as 
amended by .‘IS Viet. c. II. s. 2. Vpon appli
cation being made to the respondents to pur
chase a number of their telephones for private 
purposes, they refused to sell the same, ac
companying such refusal by the statement : 
“ We do not sell telephones, but we rent 
them:” Held, that the respondents had 
thereby afforded a good ground for forfeiture 
of their patent. Connivance by the patentee 
in nn improper importation is equal to im
porting or causing to be imported within the 
meaning of the statute. 7 or onto Telephone 
Manufaeluring Co. v. Ilell 'Telephone Co., 2 
Ex. C. It. 4UT>.

Practice in Action to Avoid Default 
of Pleading—Judgment. \- Vpon a motion for 
judgment for default of pleading in an action 
to avoid certain patents of invention, the 
court granted the motion, hut directed that 
a copy of the judgment should he served upon 
the defendants, and that the registrar should 
not issue a certificate of the judgment for the 
purpose of entering the purport thereof on the 
margins of the enrolment of the several pat
ents in the Patent < Mlice until tin* expiry of 
thirtj days after such service. Peteraoi i v. 
t roten Cork and Sial Co., 5 Ex. C. It. 400.

III. Com to nation and Novelty.

Defective Patent -Rcittue—Operation— 
Amendment I or.]- In November, INTO, the 
plaintiff obtained a patent for a new and use
ful improvement in bakers’ ovens, which was 
expressed to he. “ In combination with a 
baker’s oven, a furnace, ‘ 1 set within the 
oven hut below the sole. * A.' ” This patent he 
surrendered, and a new one issued in August. 
l.NNO, on the ground that the first was inoper
ative by reason of the insufficiency of the de
scription. The new patent was for the unex
pired portion of the five yours covered by the 
first patent. The claim of invention, as set 
forth in the specification, was: “ill In a fire- 
pot or furnace placed within n baker's oven, 
below the sole thereof, and provided with a 
door situated above the grate. (2) In a tire- 
pot or furnace placed within a baker's oven, 
provided with a door above the level of the 
sole of the oven, and connected with the said
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furnace by an inclined guide. (3) In a flw. 
‘ II.', loading from hidow the grate. * IV. to the 
fin-'. * K.* <41 In a baker's oven provided
with a circular tilting grate situated below 
the sole of the oven, and provided with a door. 
(Hi In a cinder grate. ‘ IV. placed beneath the 
lire grate. ‘IV. in combination with a flue, 
‘IV" The plaintiff in bis specifications 
claimed all these as bis inventions; in his 
evidence lie claimed each of the combina
tion < to be the subject of his patent :— 
Hold, that, if tho plaintiff was correct in the 
latter view, the last four combinations being 
new. the first patent could not have been 
inoperative as to them: and the second patent 
in respect of these must be construed ns nil 
independent one, issuing for the first time on 
its date, and as all other than the first com
bination bad been used for upwards of a year 
prior to the patent, be was not entitled to a 
patent therefor. (2) That the fifth combina
tion of previously known articles, as applied 
to a baker’s oven, which was productive of 
results which were new and useful to the 
trade, was a subject of a patent. Some of the 
devices were in use before the patent, but 
numerous witnesses engaged in baking tes
tified that they never knew of the combin
ation before the plaintiff’s invention : Held, 
that tin1 defence for want of novelty failed. 
Held. also, that the first combination in the 
patent of ISSU was such an amendment ns is 
contemplated by the Act 35 Viet. c. 2tl, s. lit 
11 ». I The defendant's oven was completed 
early in .Inly. 1 NN(». and before tlie reissue of 
tlie plaintiff’s patent : she lmd in use the first 
and fourth combinations, and continued to use 
them after such reissue : Held, that there 
was not any remedy for the intermediate user. 
rf the* patent was then inoperative ; but as to 
any subsequent Infringement, the user under 
the defective patent could not operate as a 
defence. Hunter v. Curricle, 28 (Jr. 480. Re
versed. 10 A. H. 440. Il S. ('. R. 300.

Held, by the court of appeal, that the com
bination of tlie tilting gate and the feed door 
below the sole of the oven was so wanting in 
novelty as to render the patent obtained in 
respect thereof invalid. «S'. ('.. 10 A. R. 440.

Held, by the supreme court of Canada, that 
the combination, being a mere aggregation of 
parts not in themselves patentable, and pro
ducing no new result due to tlie combination 
itsdf, was no invention, and consequently it 
could not form the subject of a patent. «S'. C., 
l ! s. C. R. 800.

Improvement—.1 b.irncc of Sew Combi
nation.]—The plaintiff introduced into a drum 
stove, in addition to a spiral flue, which hud 
been previously in use, a centre pipe closed at 
tlie sides and open at both bottom and top, us 
a means of producing a greater amount of 
heat, and obtained a patent for “ the spiral 
flue in connection with the pipe in the cen
tre:" -Held, that the improvement did not in
volve any new principle or new comb: lation, 
and that the patent was void. Sorth v. Wil
liam*, 17 Or. 179.

— Absence of Novelty — Lack of In
vention. | The plaintiff obtained a patent for 
a new and useful improvement on machines 
for bending wood for making chairs, and 
other purposes, and sued tlie defendants for 
infringement of it. By the old process the 
wood to be lient for the back of a chair was 
placed on an iron strap, one end resting 
against a fixed shoulder upon tlie strap, the 
other confined by a movable shoulder, which

was tightened against the end of the wood by 
n wedge, in order to give tlie end pressure re
quired to prevent the wood from breaking or 
splintering in bending. In tlie plaintiff's ma
chine a screw was used in place of the wedge, 
and by it. but not by the wedge, the pressure 
could conveniently be regulated and adjusted 
during the bending. With the wedge, too, 
only a single curve or semi-circle for the back 
of the chair could lie accomplished, while by 
the plaintiff’s machine tlie two ends of the 
b.nek piece could be bent down, so as to con 
licet with the seat or body of the chair ns 
side pieces. This also was effected by end 
pressure with the screw ; and the side piece 
and back were thus formed oui of one piece 
by continuous pressure, instead of from separ
ate pieces. Semble, that the use of the screw 
to produce the end pressure could not be the 
subject of a patent, though tin: construction 
of tin- side and back in one piece might be. 
Hunuthan v. Itoimuinrillc Furniture Manu 
fucturing Co., 31 V. C. R. 413.

--------- Change in Form or Proportion.]—
Quiere, whether tlie patent in this case, which 
was for an improvement in the form of tlie 
mould board in ploughs, called the “ (Jai'i 
Twist.” was not for an improvement which is, 
in tlie language of s. 31 of C. S. C. c. 34. 
“ simply changing the form or tin- proportion 
of any machine or composition.” If so, it 
should not lie deemed a discovery. Hunting
don v. Lutz, 13 C. V. 1G8.

Combination Claim Veto Inven 
lion.]- A patent is good for a combination of 
old or before-used inventions, as well ns for 
an entirely new one. provided tlie patentee 
does not claim it as an invention new in all 
iis parts, Imt merely for the improvement in 
the eombinatioii. Finery v. Irvdalc, Emery 
r. Ilodgc, 11 C. 1\ 10t».

---------  Prior (suggestion — Ta/ii/iti/.l—On
tlie 15th October, 1892. .1. obtained a patent 
in Canada for alleged new and useful improve
ments in boiler furnaces. The distinctive fea
ture of .l.’s invention was that, instead of 
using a fuel chamber or magazine bowl-like 
in shape, such as that claimed in W.'s United 
States patent, he employed an oblong trough 
or bath-tub shajied fuel chamber with upward
ly and outwardly inclined dosed sides. This 
form of fuel chamber was suggested in the W. 
patent, but was not worked out by its inven
tor. it lieing his view apparently that several 
magazines or chambers bowl-like in shape 
could be used within the trough-shaped chain 
lier. The W. patent was not commercially 
successful. .1.. using an oblong or trough- 
shaped chandler, was the first to manufacture 
a mechanical stoker that was commercially 
successful. Retween W.’s and J.’s there was 
all the difference between failure and success : 
—Held, that ,T.’s patent was valid. Qcncral 
Enginn ring Co. of Ontario v. Dominion Cot
ton Mills Co., (5 Ex. C. R. 309. See also 
«S'. C„ ib. 357, post XI.

---------  Substantial Identity — Infringe
ment.]—The plaintiffs were tlie owners of let
ters patent No. 38.284. for improvements in 
bicycle tires. The inventors' object was to 
produce a pneumatic tiro combining the ad
vantages of both the "Dunlop” tire and the 
“ Clincher ” tire, and that was done by find
ing a new method of attaching the tire to the 
rim of the wheel. They used for this pur
pose an outer covering, the two edges of which
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wfn* made inextensible by inserting in them 
PT l'i wires nr cords, the diameter of the 

funned by each wire being something 
! iln diameter of the outer edge of the 

i or “I " shaped rim that was used 
:i | into which the tire was placed. Then 

the inner nr air tube was inflated, the 
of the miter covering were pressed up- 

ipis and outwards, ns far as the endless
v i. • - would permit, and were there held in

on by tite pressure exerted hv the nir 
In tic- second and third claims made 

the plaintiffs, and in their description of 
invention they describe a rim “ provided 

an annular recess near each edge into 
Il enters the wired edge of the outer tube

.......cring." In their lirst or more general
cment of the claim is described “a rim. 

the -ides of which are so formed as to grip 
. ired edges of the outer tube Held, 

t!i,n rim with annular recesses did not con- 
mi.• an essential feature of the Invention, 

ih.. -iihstnnce of which consisted in the use of 
miter covering having inextensible edges 

’ h are forced by the nir tube when inflat- 
..! i"!o contact or union with a grooved rim, 

h 1er of the out. r edges of which are
vi i:• r than the diameters of the circles made

mdi inextensible edges. 121 The defend
ant- manufactured a pneumatic tire with an 

iter overing through the edges of which was 
pas-e<l an endless wire forming two circles in- 
M' nd of one. The wire was placed in pockets, 
in the outer covering, which r an nearly paral
lel to each other except at one point where 
the two circles crossed each other. The wire 
him endless, the two circle-; performed in re- 

t of the inextensihility of the edges of the 
out''f covering, the same part and office that 
the wire with a single coil or circle in the 
phi ini ids' tire performed. There was, how* 
i this difference, that the two circles, into 
whl.!i the wire would form itself in the de- 

i-' tire when the inner tube was in
i' t. d. would not he concentric, but as one 

became larger the other would become 
r : Held, that, while the defendants' 
ght have been an improvement on that 

' 1." plaintiffs’, it involved the substance of 
aintiffs’ patent and constituted an bl
unt upon it. American Dunlop Tire 

' V. Anderson Tire Co., 5 Ex. C. It. 194.

Validity — Infringement.}—C. nh- 
! :i patent for an alleged invention styled 

! Paragon Itlack Leaf Check Hook." and 
specification claimed ns his invention, 

"I > black leaf check book of double loaves 
11 ! half which are bound together while the 

1 lia If fold in as fly-leaves), both being per- 
' ' d across so that they can he readily torn

"':t. t h** combination of the black leaf bound 
lu. book next the cover and provided with 
cross its ends, the said black leaf having 

i' transferring composition on one of its 
"tily.” A half interest in this patent was 
i d to the defendant, with whom C. was 

i'i i rtnership. and on the dissolution of such 
partnership said half interest was reassigned 
>" •' who afterwards assigned the whole in- 

i to the plaintiffs. Prior to the said dis- 
■ :inn tlie defendant obtained a patent for 
" called " Butterfield’s Improved Para- 

< lu-k Book,” claiming as his invention 
tit ■ "Mowing improvements on check books 
I' "fdy in use: (1) A kind of type. (2) 
T! i i tnbrane hinge for a black leaf, the 
'V ‘ bound by an elastic hand to the ends or 
v ; - of the lower cover. (3) A totalling 
slii' t. After the dissolution he proceeded to

manufacture check books under his patent. 
The plaintiffs instituted proceedings to re
strain such manufacture, claiming that their 
patent was thereby infringed :—■ Held, revers
ing the judgment in 11 A. It. It.”», that the 
patent tif tie* plaintiffs under which they 
claimed was a valid patent, and that it was 
infringed by tin* manufacture and sale of the 
defendant’s books. Grip Printing and PuU- 
/.«./mho Co. of Toronto v. Butterfield, 11 S. C. 
It. 201.

Insufficient Novelty Wir Combination
Prior similar Application.1—Tin* plaintiff 

had obtained a patent for an improved gearing 
for driving the cylinder of threshing machines, 
iiiid the gearing was a considerable improve
ment ; but it appeared that the same gearing 
li ni been previously used for other machines, 
though not before applied to threshing him- 
, bines: Held, that the novelty was not suffi
cient to sustain the patent. A bell v. .1/c- 
rhenton. 17 fir. 23. 18 fir. 437.

New Application of Olil Mechanical
Device. I The application to a new purpose 
nf an old mechanical device is patentable 
when the new application lies so much out of 
the track of the former use as not naturally 
to suggest itself to a person turning hi< mind 
to the subject, but requires thought and study. 
The application to an oil pump of the prin
ciple of " rolling contact " was held patent
able. Ilicknrll v. Pchrton, 24 A. It. 427.

New Arrangement Coin a raid- Imita
tion Damage*.] In 1877 I... a candle manu
facturer. obtained a patent for new and useful 
improvements in candle making apparatus. In 
1.H7U who was also engaged in tin* same 
trade, obtained a patent for a machine to make 
candles. L. claimed that t’.’s patent was a 
fraudulent imitation of his patent and prayed 
that be condemned to pay him $13.2<Nl as 
jieiiig the amount of profits alleged to have 
been realized by ('. in making and selling 
candles with bis patented machine, and also 
$10,000 exemplary damages. contended that 
bis patent was valid as a combination patent 
of old elements : that there could be no action 
for infringement of L’s patent until C."s 
patent was repealed by scire facias : and also 
that L.’s patent was not a new invention. At 
the trial there was evidence flint there were 
other machines known and in use for making 
candles, but there was no evidence as to the 
cost of making candles with such machines, 
or what would have been a fair royalty to pay 
L. for the use of his patent. And it was 
proved also that L.’s trade had been increas
ing. The superior court on the evidence 
found that (Vs patent was a fraudulent imita
tion of L.’s patent, and granted an injunction 
and condemned C. to pay L. $<100 damages 
for the profits he hod made on selling candles 
made by the patented machine. This judg
ment was affirmed by the court of Queen’s 
bench (appeal side). On appeal to the su
preme court of Canada : — Held, that C.’s 
machine was a mere colourable imitation of 
L.’s, based upon the same principles, com
posed of the same elements, and differing from 
it only in the arrangement <»f those elements, 
and producing no results materially different : 
therefore L.’s patent had been infringed, and 
there was no necessity in order to recover 
damages for infringement that C.’s patent 
should first he set aside by scire facias. Held, 
also, that in this ease the profits made by the
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defendants wan not a proper measure of dam
ages ; that the evidence furnished no means 
of accurately estimating the damages, but sub
stantial justice would he done by awarding 

Colli lie v. Latnicr, 13 8. U. It. 5t*3.

---------  Substantial Identity—Device—lin-
proreinenl. | A patent for a horse-rake, the 
specification of which described as part of the 
invention "the construction and novel ar
rangement of a divided axle, with wheels 
firmly fastened thereon, a friction gripe for 
engaging with the divided axle.” ike. ; the de
scription of tlie construction and operation 
staling that "the axle being divided into two 
parts permits the wheels to turn in opposite 
directions : a piece of iron or steel wire, or 
i ord. or chain, is coiled round each half of 
the axle, one end of each coil being secured 
firmly to the rake bead, while the other ends 
of the coil are secured to a foot treadle,” «ko. :

Held, not to be infringed by a rake worked 
by a strap passed twice or oftener round the 
inner part of the hub of the wheel elongated 
for the purpose of receiving it. one end of the 
strap being attached to the axle, and the other 
connected with the treadle. Held, also, that 
the mode of using the cord was not novel, 
being essentially the same described in an 
earlier patent as consisting of “ flexible metal
lic -traps which encircle the inner extension 
of the hubs, one end of each strap being at
tached to a fixed bearing secured to the axle, 
and ilie other to the short end of the lever." 
&e. Semble, that neither the circle nor the 
coil was the subject of either invention, but 
only modes of using a friction band in connec
tion with another device which was the 
patented improvement. Sylvester v. Masson, 
1” A. li. .m

New Combination Old Elements.] — 
Though the number of mechanical powers are 
limited, their combinations may be very 
numerous: anil a new combination of previ
ously known implements or elements is the 
proper subject of u patent. Patrie v. Syl-

— Patent for Acte Principle—Absence 
of U> ul AurelIy I nfrinyi nient. \ —The plain
tiff obtained a patent for a platform pump, 
constructed upon the principle and for the 
purpose of raising water for animals to drink 
from wells by their own weight and act, the 
specification claiming such principle as his in
vention. He sued for the infringement of 
this patent. It appeared that an inclined 
platform working upon a fulcrum led up to 
the trough, and that being depressed by the 
weight of tin- animal when near the trough, 
it forced down the piston rod and plunger, 
with which it was connected, thus driving the 
water up a pipe into the trough. There was 
nothing new in the different parts or in the 
principle on which they produced their effect, 
lint the novelty, if any. was in the vomhinn- 
tiov Held, that tin- patent, not being for 
such combination, but for the principle, could 
not be sustained. Semble, that the utilizing 
the instinct of the animal to seek water was 
the only novelty, and that this could not lie 
the subject of a patent. The infringement 
complained of was a pump for whlph defend
ant had obtained a patent, and it was objected 
that this patent was an answer to the action 
until set aside : but. semble, clearly not. Mvr- 
i ill v. Cousins, 2li V. C. It. 41).

- Pah niable Invention.] — A patent 
was obtained for alt improvement, in the con
struction of carriages by the combination of a 
folding sectional roof joined to the carriage 
posts, in such a way and by such an arrange
ment of sect ions of the roof and of the car 
I'iage posts that the whole carriage top could 
be made entirely of sections of wood or other 
rigid material with glass sashes all round, and 
the carriage be opened in the centre into two 
principal parts and at once converted into an 
open uncovered carriage. In an action for 
infringement of this patent :—Held, that the 
combination was not previously in use and 
was a patentable invention. Dansereau v. 
Ihlleinare. Iti S. C. It. 180.

New Device —Infringement.'}—C. ik Co. 
were assignees of a patent for a check hook 
used by shopkeeper* in making out duplicate 
accounts of sales. The alleged invention con
sisted of double leaves, half being bound to
gether and the other half folded in as fly
leaves, with a carbonized leaf bound in next 
the cover, and provided with a tape across the 
end. What was claimed ns new in this in
vention was the device, by means of the tape, 
for turning over the carbonized leaf without 
soiling the lingers or causing it to curl up. 
11. made and sold a similar check book with 
a like device, but, instead of the tape, the 
end of the carbonized leaf, for about half an 
inch, was left without carbon, and the leaf 
was turned over by means of this margin. In 
an action by <'. <k Co. against II. for infringe
ment of their patent : Held, affirming the de
cision in :j I’x, C. It. 351. that the evidence 
at tin1 trial shewed the device for turning over 
the blank leaf without soiling the fingers to 
have liven used lielore the patent of (’. ik Co. 
was issued, and it was therefore not new; 
that the only novelty in the patent was in 
the use of the tape : and that using the margin 
of the paper instead of the type was not an 
infringement. Carter »l- Co. v. Hamilton, 23 
8. U. It. 172.

— I.acl of Invention.I—There is no 
inventive merit in making in one piece the 
cap-bar and protector of a washing machine, 
the cap-bar and protector having been previ
ously made in two separate pieces. Taylor v. 
Ilrandon Mfy. Co,, 21 A. It. 301.

New Purpose Combination of Old Ele
ments—Lack of Invention.]—In May, 1804. 
one F. obtained a patent for an " improved 
chair for preventing bolts or nuts from be
coming loose or insecure ;” and the invention 
was by the patent itself described as consist
ing " in the lip|>ed chair in combination with 
the heads or nuts of bolts;" and in the speci
fications the invention was described, partly, 
as follows : " The chair is constructed with
a raised edge nr lip, and extending over a 
part or the whole length of its surface. This 
lip is formed and made of a suitable shape 
and depth, so as to be in constant contact 
with the heads or nuts of the bolts D after 
they are placed in position and firmly screwed 
to the straps and rails, as shewn. It will he 
-■en that tlie upper portion of the chair at K 
forms a seat or cheek for receiving the sides 
uf ilie nuts or heads of the holts, and which 
will entirely prevent the bolts from ' work
ing ' loose or dropping out of their places, 
from the vibration of vehicles passing over 
the rails, or from other causes—Held, that, 
although rails, chairs, fish plates, and strew
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lmil long been in use separately on rail- 
u ;l'\nil the present combination was such 

in i-iTiti a now liurpose, and as such form
ol )],.• proper subject of a patent. Yaten v. 
(,,' nt U \ stern It. IV. Co., 24 Ur. 45)5.

Held, on appeal, that, although a most use
ful contrivance, the invention in this case 
, , ,i,| i!,i| lie the suliject of a patent, as it 

- v..lining in the element of invention. 
),l,i Hunt Western It. IV. Co., 2 A. It.

New Result—Combination o/ Old De- 
, . I An invention consisting of a new and

h-.ml combination of well known materials 
, r il''\ ices, which produces a result not there- 

re mi obtained, is a proper subject for a 
1. 11.• !11. Toronto T> lephone Manufacturing Co. 
v. It'll Telephone Co., 2 Ex. 0. It. 41)5.

Combination of Known Elements— 
T11flint) Change, j—A new combination of 
k :i elements is an invention, and as such 
i~ pii•IItable. The person who has devised 

: now combination has all the rights and 
pri'ileu'es of an inventor, even if the novelty 
.. in a trilling mechanical change, pro
vided. in the latter case, some economic or 
nil:' r n-sult is produced in some way different 
liniii what was obtained before. Mitchell v.

Inspirator Co., 2 Ex. 0. R. 589,
Old Contrivance Sew Object or Ap

plication.\—In an action for infringement of 
old patent for what was described as “a new 
and useful improvement in the construction of 
M' am and water saw mills,” it appeared from 
tie* specifications that what the patentee claim
ed as his invention was “generally the simpli-
• "f construction of the saw mill and mak
ing ii portable, but especially the direct appli- 
caii"'i of steam or water power by the con-

:'.g rod or shaft It to drive the circular 
saw." 1'laintilT. the assignee of the original 
patentee, proved that apparently his plan was 
tlie tir'd in which the direct application of 

! " motive power was made to drive circular 
saws, by placing the saw at the end of the 
shaft to which the motive power was directly 
applied, thereby saving the use of the belt 
and pulleys, by which the second shaft, to 
"h" the saw had been attached, was turned, 
and d continuing that shaft also. For the 
n 1 ". it was shewn that the “ direct ac
tion " plan had, long before the date of the 

question, been applied to other steam
• - locomotives, and machinery, the only

11 y appearing to be in the discontinuance 
' : the second shaft in driving a circular saw. 
lb" jury were directed to inquire whether

• I*" invention was new, or whether it was a 
new application of an old invention to the

ling of a circular saw, and they found 
" plaintiff, and that the patent was 

t"1' "a new application of an old invention 
! propelling of a circular saw:”—Held, 

tba> upon this direction the verdict could not 
!"• supported, and that the proper question 

whet her the invention was novel and 
1 1 Semble, that the invention or im-
I - ut claimed by plaintiff in this case 

1 i the subject of a patent. The sav
our and expense, and the production

new and useful result, cannot alone sup- 
i a patent; there must be some invention.
‘ ......... contrivance which is the subject

patent must be new, and it is not suffi- 
iliat the object or application of a con-

II 1 is new if the contrivance itself be 
old. Wuterous v. Bishop. 20 C. I*. 29.

Old Elements similar Application.] 
- -The plaintiff claimed as his invention, for 
the purpose of purifying Hour during its 
manufacture, a bolting cloth or sieve, through 
which a current of air was forced upwards 
by means of an air chamber and a fan. or sub
stitute therefor, and. in order to keep such 
sieve from becoming clogged, a brush, or a 
number of brushes, arranged in such a man
ner ns to traverse the under service. The air 
chamber and the fan combined with the bolt 
or sieve were admittedly old: and it appeared 
that one B. had patented a machine which 
was in use in the manufacture of semolina, 
in which a similar brush arrangement was 
in use for the purpose of keeping open the 
meshes of the sieve when used : - Held, that 
the plaintiff’s invention was patentable, the 
united action of three elements, each of which 
was old. but all of which had not been pre
viously combined, having produced new and 
useful results. Judgment in 7 A. It. (528 
reversed. Smith v. (ioldie. Il S. It. 4(5. 
Special leave to appeal to Her Majesty in 
council was refused. e

Substitution of Known Element.) —
In an application for a patent the object of 
the invention was stated to be the connection 
of a spring tooth with the drag-bar of a seed
ing machine, and the invention claimed was "in 
a seeding machine in which independent drag- 
bars are used, a curved spring tooth, detach
ably connected to the drag-bar, in combination 
with a locking device arranged to lock the 
head block to which the spring tooth is at
tached, substantially ns and for the purpose 
specified.” In an action for infringement of 
the patent it was admitted that all the ele
ments were old, but it was claimed that the 
substitution of a curved spring tooth for n 
rigid tooth was a new combination, and pat
entable as such Held, that the alleged in
vention. being the mere insertion of one known 
article in place of another known article, was 
not patentable. Smith v. Goldie, 5) S. ('. It. 
4(5, and Hunter v. Carrick, 11 S. C. It. .'{(Ml. 
referred to. Winner v. Coulthard. 22 S. C. 
R. 178.

Substitution of Material. | -In a suit 
for the infringement of a patent the alleged in
vention was the substitution in the manufac
ture of corsets of coiled wire springs, arranged 
in groups and in continuous lengths, for india- 
rubber springs previously so used. The ad
vantage claimed by the substitution was that 
the metal was more durable, and was free 
from the inconvenience arising from the use 
of india-rubber caused by the heat from the 
wearer’s body :—Held, affirming the judg
ments in il (l. R. 228 and 12 A. It. 7518, that 
this was merely the substitution of one well 
known material, metal, for another equally 
well known material, india-rubber, to pro
duce the same result on the same principle 
in a more agreeable and useful manner, or a 
mere mechanical equivalent for the use of 
india-rublier, and it was, consequently, void 
of invention and not the subject of a patent. 
Ball v. Crompton Corset Co., 1!{ S. C. It.
4(59.

Substitution of Mechanical Equiva
lents. | —The plaintiff obtained a patent for 
“ a new and useful improvement in seed 
drills,” which was particularly described in
the specification attached to the patent. Sub
sequently the defendant procured a patent to 
lie granted him for " Sylvester's Improved
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Spring lino,” which he ninth* and attached 
to seeding machines. Tin- plaintiff, claiming 
that tin* machines manufactured by defendant 
were substantially the same as those the plain- 
till' li nl ohtained his patent for. sought to re
strain their further manufacture by the de
fendant. and on the hearing the evidence 
shewed that the machines were substantially 
tin* same, with colourable deviations only the 
chief one being the mode of attaching certain 
pivot connections or bars forming what are 
known as toggle or elbow joints, which the 
plaintiff attached below the junction of the 
draw-bar with the tubes or lines, while the 
defendant attached his above; the power tints 
operating by compression on the defendant's 
bars and by tension on those of the plaintiff, 
and in both by tension on a gut ta |tercha 
spring. The court, being satisfied that the 
difference was only one of mechanical ar
rangement or a mere substitution of me
chanical equivalents, and not a difference in 
principle of tin- invention, granted the relief 
prayed, and ordered the defendant to pay the 
co<t« of jhe litigation. Patrie v. Sylnstcr.

Variation Mechanical Equivalent- In- 
frinyi uicni of Combination. | Where in an 
action to restrain infringement of a patent, 
brought against (".. and one II.. who had bi*en 
employed as a workman hv V., it appeared 
that the only portion of the defendant'-' com
bination which was not identical with the 
plaintiff’s patented machine was a mere varia
tion in arrangement, or a mechanical equiva
lent of a corresponding portion of the plain
tiff’s machine a device containing no ele
ment of invention, but effecting the same pur
pose by a slightly different method : Held, 
that the plaintiff was entitled to judgment for 
an injunction against both defendants, but 
to a reference ns to damages only as against 
C. Woodward v. ('lenient, 10 O. U. 348.

IV. Infbixukment—Actions for.

Scale of Certificate—Claim for Injunc
tion Pleading. | Held, that the fact tb it a 
plaintiff prays an injunction in an action in 
a superior court in which an injunction may 
be granted, is not. even after verdict for 
plaintiff, sufficient to entitle the plaintiff to 
recover superior court costs without the cer
tificate of the Judge who tried the cast*, when 
the amount of damages recoxvred is clearly 
within tin* jurisdiction of an inferior court. 
Emery v. In dale, Emery v. Hodge, 7 L. J. 
181.

The action itself must be of such a nature, 
and the equitable relief sought of sufficient 
importance, to satisfy the Judge who tried the 
cause in certifying it to be a proper action 
to Im* withdrawn from the inferior and tried 
in the superior court. Ih.

There is nothing in the Patent Act (C. S. 
C. c. 341 to justify the presiding Judge in 
refusing to certify for costs merely because 
defendant might have defeated plaintiff entire
ly in his action by proper pleading, but had 
not done so. lb.

Under the peculiar circumstances of these 
cases:— Held, that the first was a case proper 
for a certificate, but the second case not so. 
lb.

See Patrie v. Sylvester, 23 Gr. 573, ante 
III.

Treble Costa Injunction.]— Held, that 
S. V. c. 34. s. 23, which gives to a party 

whose patent for un invention has been in
fringed. besides damages. “ treble costs to be 
taxed according to the course and practice of 
the court." does not entitle a plaintiff who has 
availed himself of the provisions of the C. L. 
I’. Act. and claimed an injunction, to tax 
treble costs of his application for the injunc
tion. Huntingdon v. Lutz, 10 L. J. 40.

See Ilunter v. Carrivk, 28 (Jr. 489, ante 
Costs, 11. 3.

2. Damages.

Reference Inquiry Scoyt -Pleading.]
In a patent action the judgment of the 

supreme court of Canada declared that the 
plaintiffs were entitled to an inquiry and to he 
paid the amount found due upon such inquiry 
for damages sustained from the making, con
structing. using, selling, or vending to others 
to I*- used, by the defendants, and by the per
sons to whom they have sold, given, or let 
the same, of any of the machines. See. The 
judgment gave relief beyond what the plain
tiffs asked by their bill of complaint : Held, 
that where the language of the decree is un
ambiguous, the allegations in the pleadings 
shall not be taken into account in the in
quiry as to damages, and therefore the master 
was wrong in excluding evidence of damages 
to the plaintiffs by the use of machines by 
persons who had bought them from the de
fendants. Smith v. (J oldie, 11 1*. k, 24.

See Leslie v. Calvin, 9 O. R. 2<>7 ; Collette 
v. Lasnier. 13 S. C. It. 503; Woodward v. 
clement, 10 <>. It. 348; Toronto .liter Light 
Co. v. Colling. 31 O. It. 18.

3. Evidence and Discovery.

Examination of Defendant -Denial of 
/tight—Details- Tiansaetions.]—In an action 
to restrain the defendants from selling a cer
tain drug in violation of tin* rights of the 
plaintiffs under a patent, and of the terms 
upon xvhich the drug was sold to the defend
ants. and for damages for selling in violation 
of such rights and terms, and for damages 
for a trade-libel, the defendants admitted that 
they bought the drug, but not from the plain
tiffs and were selling it by their agents, and 
upon their examination for discovery stated 
fully their mode of procedure in buying and 
selling, but in their pleading they denied the 
plaintiffs’ patent right : Held. that, there U-- 
ing a bon ft fide contest ns to that right, the 
defendants should not. before the trial, be 
compelled to afford discovery of the details 
and particulars of such buying and selling, 
so as to disclose their and their customers’ 
private business transactions. Such discovery 
should be deferred until after the plaintiffs 
should have established their right, even if a 
subsequent separate trial of the question of 
infringement should be necessary. Dickerson 
v. Itadeliffe, 17 V. It. 58(1.

--------  Grounds of Attack—Prior User.]—
The general law applicable to discovery gov
erns in patent cases. A defendant may be 
properly interrogated as to the ground of his 
attacking a plaintiff’s patent, and there should 
Ik* a fair and full disclosure of the particular
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iof attack which are contemplated, but 
>i:,-h individualizing of the persons who 
-, Urged to he prior users as would enable 

i! : a ini ill to lix upon the defendant’s wit- 
1,, ..... smith v, Qrcey, 10 V. K. 48-,

Production of Documents -Privilege.] 
h ;i -nit to restrain the infringement of a 

j » ; 11 • i : t. the plaintiffs objected to produce 
ikim is (lescriued as “professional opinions 
the writers of them ” (who were en-

, -1 “ as to the validity of the patent,
1111jei't matter of this suit,” claiming that 
u ere privileged communications :—Held, 
documents of this description are only 

pro ,..-ted where they have been obtained in 
or in anticipation of litigation which 

, tually taken place, and in which the 
.■ry is sought. Toronto Gravel Itoud 

i Taylor, ti I*. It. 227.

la an action to restrain the infringc- 
n., t of a patent in which the defence 
u - that the supposed invention had been 
pn oiisly patented in the United States 
ami Kngland, copies of American patents 

to the defendant’s case were 
pi-,, ired by his solicitors of their own motion 
lor ii,e purposes of the action :—Held, that 
- h ilociiments were privileged from produc- 

Guetph C. Co. v. Whitehead, 0 I*. R.

llartrr v. Howland, 2ti (Jr. 13.1 ; Pram 
v. Merner, 14 O. It. 412; Toronto Auer Light 
- . < >dliny. 31 O. It. 18.

4. Injunction to Restrain.
Interim Injunction — Common Law 

< \ffidavits—Damages.]—In an action
for mi infringement of a patent, an applica-
• i under the C. L. P. Act for an injunction 
,, r,-irain defendant was refused, the patent 

i. ry recent, and there being conflicting 
ail'd.i \ it - as to the rights of the plaintiff to it; 
and it was held, that the plaintiff must estab-
i-1 Ids title at law before he would he en- 

til.- I lu an injunction. Semble, (1) that the 
;1 ;'idi1 .ition would also have been refused un- 
der the Potent Act of 1868, a. 24. (2) That, 
i" ••mille a plaintiff to an interim injunction 
or n < <mnt, he must waive all claim to more 
than m>minn{ damages at the trial. Bonathan 
v. It'iu manvillc Furniture Manufacturing Co.. 
r. i- R. un.

— Different Courts—Concurrent Ap- 
1'lirutioHs.]—Where tlie exchequer court was 
ask.-d to grant an interim injunction to re
strain an infringement of a patent of inven
tion. and it appeared that similar proceedings 
h'i'1 been previously taken in a provincial court 
•■f concurrent jurisdiction, which had not been 
'lis-'ontinued at the time of such application 
•“‘in- made, the court refused the application.
• I m r Incandescent Light Manufacturing Co.

hi'o h,I, 5 Ex. G. R. 384.

- Undertaking as to Damages.]— 
Wh-.i i plaintiff on obtaining an injunction 
«•ni, i s into the usual undertaking to abide by 
•uch order as the court may make as to dam- 

it is in the discretion of the court to 
pram or refuse a reference as to such dnm- 
n?"s where the injunction is afterwards not 
continued or is dissolved. Where, therefore, 
a person in the employment of the owner of

a machine for which a patent had been grant
ed. surreptitiously obtained such a knowledge 
thereof as enabled him to construct a similar 
machine for defendant, the court, although 
unable to continue the injunction in conse
quence of tlie invalidity of the patent, refused 
the defendant a reference as to damages, he 
having availed himself of the knowledge which 
lie knew had been so improperly obtained. 
Dessin v. Cop pin, 21 Gr. 253.

Perpetual Injunction — Common Law 
Court -Finding of Jury—Account.1- On the 
20th June. 1N.17. letters patent were granted 
to plaintiff for an improvement in the con
struction of the form of tlie mould hoard in 
ploughs, called the “ gain twist." And this 
action was brought for the infringement of 
such patent right by the manufacturing of a 
plough called the “ Queen of tlie West." and 
an injunction was asked for to restrain the 
alleged infringement, ike., and that an account 
might be kept and taken of the profits, &<•„ 
made by defendants by such infringement dur
ing this suit, and that defendants might he 
ordered to pay such profits to plaintiff. An 
interim injunction was granted restraining 
the alleged infringement, which was dissolved 
on the undertaking of defendant L. to keep 
an account of all the profits made on sale of 
the plough. At the trial a verdict was rend
ered for plaintiff with Is. damages, which the 
court refused to disturb. The plaintiff then 
moved tu revive the injunction and make it 
perpetual ; for an account and payment by de
fendant. to L. ; and to make the order on this 
application part of the final judgment :— 
Held, that the question of infringement was 
rot o|m*ii to argument on this application. 
2. That the jury having found such in
fringement, tlie plaintiff was entitled to an 
injunction restraining defendant from manu
facturing the improvement called “ the gain 
twist.” 3. That (*. S. U. C. c. 23, s. 12. gives 
the court the power to grant an injunction re
straining. &c., and ordering defendant to keep 
an account, give security " or otherwise,” ns 
may seem meet, but not to order an account 
to he taken of I lie profits, or to order defend
ant to pay. IIuntingdon v. Lutz. 13 ('. I*. 
108.

---------  Evidence on Motion for Interim
Order Following Derision.]—Where the evi
dence at tlie hearing was the same as that 
given on a motion for injunction, and the 
Judge before whom it was made granted the 
injunction, the court, at the hearing, made 
the injunction perpetual, although doubting 
whether tlie facts, as shewn in tlie cause, were 
not sufficient to entitle the defendant to an 
entire rescission of the agreement, on proper 
proceedings being taken for that purpose. 
Gillies v. Colton, 22 Gr. 123.

See Emery v. ! redale, 7 L. J. 181 : Hunt
ingdon v. Lutz, 10 L. J. 40. ante 1; Wood
ward v. Clement. 10 O. R. 348; 'Toronto Auer 
Light Co. v. Colling, 31 O. R. 18.

5. Particulars.
Defence -Want of Novelty—Ord>r—No

tice of Objection.]- In an action for an in
fringement of plaintiff's patent, upon an order 
that defendant should deliver to the plaintiff 
particulars of any objections on whicn he in
tended to rely in support <>f iii< plea that the
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invention was not new but bad been wholly and 
in part used, practised, and vended in tireat 
Britain before the patent : — Held, that a 
notice ihat lie intended to object at the trial 
to the patent altogether, as being granted for 
what v as not a new invention, was sufficient. 
Mill* v. Scott, 5 I . ('. Ii. 3*SO.

Want of Xovclty—First Inventor 
Hutu« and /*< ruons. | - In an action for in
fringement of a patent the defendants denied 
( 11 the novelty of the invention, and (tii that 
tin* plaintiff was the first and true inventor:

Ib id, affirming the decision of a .fudge in 
chambers, a divisional court being equally di
vided. that the defendant- should deliver par
ticulars under these defences, shewing in what 
respects they deny that the plaintiffs' patent 
was for any new machine, &<•„ and the dates 
and occasions when, and also the names of the 
persons by whom, the prior user was had. 
Mills v. Scott, 5 V. C. It. 3U0, discussed. 
Smith v. dm y, H V, H, it lit,

- Order for Particulars — Default
Excision of Plead ini/- -Exclusion of Evi

dence. | In making an order for particulars 
of the defence in a patent action, the better 
practice is to provide merely for exclusion of 
evidence in ease of no particulars or insulli 
< ient particulars being delivered, and not to 
order the excision of the defence, if good per 
se. And where both excision of the pleading 
and exclusion of evidence were provided for 
in an order:—Held, that the discretion of a 
Judge in chambers in striking out the provi
sion for excision was rightly exercised. Xoxon 
Heather* Manufacturin'! t o. v. Patterson and 
Itrother t o., XI V. K. 40.

See The (Juccn v. Hall, i!7 V. C. It. 140.

0. Parties.
Assignee of Patentee — Plaintiff —

Amendment.\- A patentee assigned part of 
his interest thereunder to the plaintiff, who 
alone tiled a bill to restrain the infringement 
of the patent. At the hearing an objection 
was taken that the patentee was not a party 
to the suit ; but lie, by his counsel, appearing 
and consenting to be named as a plaintiff and 
to be bound by the proceedings in the cause, 
an amendment in that respect was directed 
by the decree to be made, and relief granted 
according to the terms of the prayer. Yates 
v. tireat H'cWcrn H. IV. Co., 34 Hr. 4115.

Officers of Company — Defendants.] -
A hin was filed against a Joint stock company 
( limited i to restrain the infringement of a 
patent, to which certain officers of the com
pany were made parties, and the bill alleged 
that "the defendants” were committing the 
nets complained of, and prayed relief against 
" the defendants.” A demurrer on the ground 
that the officers were improperly made par
ties. was overruled with costs, these officers 
being personally charged with committing the 
acts complained of, and relief being prayed 
against them, <7i#/e v. Mountain Vt'eic Cheese 
Factory, 10 C. L. J. 45.

7. Pleading.
Answer Declining to Admit Facts—Xo-

tacit y li< mal Evidence.] Where a defend

ant declines to admit, by stating lie ” does not 
know or admit tin* truth ” of, certain facts 
alleged in the bill, it i< incumbent on the 
plaintiff to prove such allegations, as, by de
clining to admit, the defendant in effect denies, 
them. and. if lie desires to do so. may give 
evidence at the hearing in support of smh 
denial. Therefore, when* the object of the 
hill was to restrain the infringement of a 
patent, which the plaintiff alleged was for ‘‘a 
new and useful improvement,” and the de
fendant, in his answer, having stated that lie 
“ did not know or admit ” the truth thereof, 
at the hearing offered to give evidence of the 
want of novelty in the alleged invention of the 
plaintiff as a ground for invalidating his 
patent : II* Id. that lie was at liberty to do 
so. Pairie v. Sylvester, 23 (»r. 373.

Pica \ot First Inventor.]—The plaintiff 
complained of defendant having infringed his 
patent obtained for a new and useful mode of 
generating and distributing heated air in 
dwelling houses, Plea, that tin* plaintiff was 
not the true and lirst inventor of the said 
improvement in the said declaration mention
ed, in manner, &<•. Demurrer to plea, as 
traversing something not alleged :- Field, plea 
good. Mills v. Scott, (» V. ('. it. 203.

\\ant of Xovclty—Specification— 
Combination.]- To an action for the infringe
ment of a patent for the manufacture of eave- 
troughs of tin or galvanized iron, defendant 
pleaded (11 not guilty ; (2) that the sup
posed invention was not new. The evidence 
proved the patent to have been a combina
tion, partly new and partly of old inventions:

Held, that defendant, under these pleadings, 
could not raise the question whether the com
bination was claimed as being new in all its 
parts, or merely a combination of before-usi*d 
inventions. Semble, that if lie could, the 
specification must have been held insufficient. 
Emery v. Iredale, Emery v. 7lodge, 11 C. V.

See Harter v. Uou land, 2<$ Hr. 135.

8. Trial.

Jury. | An action for the infringement of 
a patent should not ordinarily he tried by a 
jury. I ermilyea v. (luthrie, 1» 1*. it. 207.

Venue Dominion Statute. ]—In an action 
for the infringement of a patent, plaintiff laid 
the venue in Hamilton, while the defendant 
was a resident of Toronto :- Held. that, re
garding the language of s. 21 of « lie Patent 
Act, 1872. the venue should In* laid in tlie 
county where the defendant resided : and an 
order was made under rule 254 to change t be 
place of trial to Toronto. Uoldsinith v. Wal
ton, V P. it. 10.

Held, that the word "may” in 35 Viet. c. 
20. s. 21 i D. i. was obligatory and not merely 
permissive, and that the venue in an action 
to restrain the infringement of a patent, must 
In* laid at the place of sittings of the court 
in which the action is brought, nearest to the 
place of residence or business of the defen
dant. Held, also, that s. 24 was not ultra 
vires the Dominion Parliament. Aitcheson 
v. Mann, 1) P. K. 253, 473.
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1). Other Cases.

Defence Km ploy ment of Plaintiff.] — 
II. i .i ilio plaintiff, having been employed 
i,' i defendants expressly lo make or im- 

i machine. could not claim to he the 
i ;i< against them. Itnnaihan v. Hoir.

, l< Furniture Manufacturing i'o., 31 I". 
('. 11. 113.

I.in line—Iser irithout Content. ]
I" i ill's had agreed under seal with one N.

to use their patented invention in 
ring :i certain number of mills at a tixed 

M-r mill. Defendant’s mill was erected 
!■> X. according to the plaintiff's patent, and 
\ iraed him a less sum. on the understand-
!i. i ii lie was to settle the patent fee with 

lintiffs. Jic-t before the trial, defendant 
t-.i 1 li e plaintiffs their patent fee. and on the 
tr; il I limed that the plaintiffs should he non- 

1 on the ground that the infringement,
! ad been made by X. : Held, that de 

i• 11111 had infringed the patent and brought 
! - If under 14 & 15 Viet. c. 7». as having

I'" nf the machinery of the mill with 
M obtaining plaintiffs’ consent. Smith 

Poirrll. 7 (’. V. 332.

Patent not Set aside.] — The in- 
frin-'ciiieiit of the plaintiff's patent for a 

p. which was complained of. was by a 
■ for which defendant had obtained a 

p-i’•■tit. and it was objected that this liaient 
- a answer to the action until set aside;

• ndde, not. Merrill v. Continu, 2i! V. 
r. It. 40.

Executors — Action against— Actio Per 
'- I The plaintiff sued the executors of 

1'. I». <for an account of all profit accrued 
the ■ late of I>. D. ('., by reason of the 

n-t h\ him of a certain machine made by him 
alh-imI _ infringement of the plaintiff’s 

iMt'iit. which profit consisted in the saving 
i . \pense to 1 ». D. (’. : Held, on demurrer 

■ du statement of claim, that the plaintiff 
1 •> remedy against the executors of 1 ».
I'. 1 '. in respect of such profit accrued to him 

1 i I- his death. Phillips v. Ilomfray. 21 
i . 11 130. discussed and followed. Semble, 
tiiit if ilie statement of claim could he read to 
i’ ‘ tin 'h it by reason of the wrongful act coin

'd of, property of a tangible character 
i from the plaintiff’s estate to that of 1). 

I' i '. as distinct from the saving of expense, 
'p' liisioti might he different. Leslie v.

Larlics. | - The defendants continued to 
! • omhinntion patented from the year 

1x7'i. i "I they claimed to have used a similar 
1,1 't wince some years prior to the patent, 
tu! no claim was ever made against the de* 
; ' ’ t in respect of such user and alleged

' tuent until the year 1N74, when Y„ to 
I", hail assigned an interest in the pa- 

ote i" the proper officer of the de 
1 it" ts. making a formal demand in respect 

' ’f. but no attention was paid to such
i -I. and. although the defendants eon- 

' ' i.i'il lo use the combination, no proceedings 
i ken to prevent them from so doing un- 

' *'th March. 1870. when V. filed a bill 
'•'"km- io restrain the further infringement 
"■ ■ patent :—Held, that the delay in pro-

' ‘ i — formed no objection to the party 
"!>t i i 11 ing relief. Yu ten v. tJrcat Hcttfcrn It. 
“ 24 <ir. 41*5.

V. Jurisdiction of Minister of Aoricul-

Decision of Disputes- Judicial Tribunal 
- Dominion Statute Prohibition . | Section 
28 of the Patent Act of 1872. after specifying 
certain cases in which patents are to he null 
and void, provided that in case disputes shall 
arise under this section as to whether a patent 
has or has not become void, such disputes 
shall be settled by the Minister of Agricul
ture or his deputy, whose decision shall he 
final:—Held, that a court or judicial tribunal 
for the determination of the matters referred 
to in the section was constituted by the Act : 
that the constitution of such a court was not 
ultra vires the Dominion Parliament as in
fringing provincial legislation ; and that ir 
was competent for the Minister to decide as to 
the existence of disputes arising for his deci
sion. Prohibition therefore was refused. In 
re Hell 'Telephone Co. and 'Telephone Manu
facturing Co. and the Minister of Agriculture,

------ —_ Voiding Patent—Judicial 'Tribunal
—Dominion Statute—Certiorari - Attorney- 
Ueneral. |- On a motion for a writ of certior
ari to bring up into the high court all the pro
ceedings. tXc.. before the Minister of Agricul
ture, including his decision therein, on an ap
plication made before him to have a patent de
clared void for non-compliance with the provi
sions of s. 28 of the Patent Ad of 1S«2 :—- 
Held, that the Minister of Agriculture, or his 
deputy, had jurisdiction under s. 28 to decide 
any dispute as to whether a patent had be
come void for non-observance or violation of 
the provisions of that section. In rt Hell 
Telephone Co., il O. It. 33».

Semble, that the Minister’s duties are min
isterial. and therefore cannot be reversed or 
reviewed in a court of law; but, even if judi
cial, this court cannot interfere on the ground 
of a total want of jurisdiction on the Minis
ter’s part to make the inquiry, for, so far at 
least as this court was concerned, this must 
he considered res judicata by the decisions of 
Smith v. Coldie. S* S. (’. It. 4«. and He Hell 
Telephone (_’o. and Minister of Agriculture, 7 
t). It. 1105; nor was there a partial want of 
jurisdiction, by reason of the neglect of the 
Minister to examine witnesses on oath or 
his refusal to issue summonses for witnesses 
to attend before him. because under s. 28 this 
wan not required. Qutere, whether aleo, if 
judicial, the provincial courts have jurisdic
tion to interfere with such a tribunal, it being, 
on this assumption, a Dominion court. A 
writ ol certiorari was therefore refused. Ib.

Semble, that on an application to question 
a patent under the statute the intervention of 
the Attorney-tieneral is not essential, lb.

Exclusive Jurisdiction. |—The jurisdic
tion in respect to the avoidance of patents 
conferred upon the Minister of Agriculture 
by s. 28 of the Patent Act of 1872 is exclu
sive of that possessed by any other tribunal 
in tin* Dominion. Toronto 'Telephone Manu
facturing Co. v. Hell Teh phone Co.. 2 Kx.
C. It. 524.

Forfeiture —Hreach of Conditions—Impu
tation 1dminiutrativc Functions.] The 
Minister of Agriculture, or his deputy, has ex
clusive jurisdiction over questions of for
feiture under s. 28 of the Patent Act, 
1872, and a defence on the ground that a 
patent has become forfeited for breach of the
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conditions in the su id s. 1!S cannot In- sup- 
iMirivd after a decision of tlie Minister of 
Agriculture, or his deputy, declaring it not 
void by reason of such breach. Smith v. 
Uohlu. !» S. C. It. 40, 7 A. U. 028.

VI. Lnr.xsKH, Assh.xMiMH, Sai.f.h, and
ItOYALTIEH.

Assignment of Interest in Patent
I'nHiii- <;/ > on sidération Miniu fart ure by
nth vs. \ The plaintiffs. being tlio patentees 
of a certain article, by memorandum in 
writing, under seal, reciting that they were 
tli- inxe'iior- of the article n ipicstion, assign
ed all their interest in the patent to the de
fendant for a certain district nr territory, in 
considérâtioa of certain royalties and sums of
....... . therein agreed to lie tmid by him. In
an action to recover the consideration, in 
whi Ii the evidence of the defendant went to 
shew tlui he knew before the lirst year after 
the making of the contract had expired that 
others were manufacturing the patented 
article, but he did not complain or repudiate 
the transaction, or refuse to pay. or oiler to 
reassign, or require the alleged infringers to 
d< sist. or call upon the patentees to vindicate 
their patent, and that lie had a profitable user 
of tie invention to a substantial extent : - 
Ili-ld. that, in the absence of fraud, or war
rant .t, or representation which induced the 
bargain and was falsilied in the result, such 
a contract was simply for the purchase of an 
interest ,u an existing patent. No assumption 
arises, ami no implication is to lie made that 
the patent is indefeasible. The plaintiffs were 
ther fore held entitled to judgment. Smith 
\. Neale, - <It. X. S. 117. and Hall v.
('under, 2 tIt N. S. 22, commented on. 
Ilnyne \. Maltliy, y T. It. l.'is, and Saxton 
v. I lodge, y7 Itarb. ( X. V.i 84, distinguished. 
I < i mil iiru v. < an niff, 12 O. It. 1U4.

Assignment of Patent Invalidity of
Patent Puinnent of Moyaltics.] — The mere 
attaching of the support of the handle of a 
pump higher or lower in position than that 
formerly in use, is not the subject of a patent : 
but r. having obtained a patent therefor, 
which he assigned to the plaintiff, who again 
assigned to the defendant subject to certain 
royalties : Ib id, that notwithstanding the in
validity of the patent lie was entitled to re
cover the amounts payable i<> him under the 
agreement during the currency thereof. 
nu tns v. Taylor, 2U (Jr. 21U.

- IlightH of \ssignee — Subsequent 
Patent-—I my rove ment.] — The defendant and 
another, who had acquired by assignment from 
the inventor a patent for making fuel from 
garbage. Am., assigned to the plaintiff one-third 
interest therein and all improvements and 
amendments thereto, it being also contem
plated that the invention could and would lie 
utilized for making gas. The defendant sub
sequently procured a patent for making gas 
from such garbage, ,V., the ingredients used 
in the production under the second patent 
being the same or the equivalents of those 
used under the lirst patent, any alleged change 
therein being designed merely to enable the 
defendant to appear to employ different ma
terials. while in substance and effect the 
same ; his dealings also with the plaintiff, 
after lie had procured the second patent, were 
on the footing that the plaintiff was to have

the same interest therein as in the first pa
tent. A claim by the plaintiff that he was 
entitled to the benefit of the second patent as 
an improvement within the meaning of the 
first patent under the terms of the assignment 
was upheld. It was not necessary that the 
second patent should have been an infringe
ment of the first one to enable the plaintiff to 
claim it as an improvement, the word “ im
provement,” within the meaning of the assign
ment. not being used in a technical sense nor 
as having any defined legal meaning, hut 
according to its popular use, for the parties 
were dealing not with a particular composi
tion described in the lirst patent but with the 
development "f the central idea underlying it, 
H niton v. Harris, .‘*.1 1 ). It. I.‘i4.

--------  Mights of Assignee — Future Im-
yrovnnents - Vonsidi ration.] - ity contract 
under seal M. agreed to sell to It. and S. the 
patent for an acetylene gas machine, for which 
lie had applied, and as to which a caveat had 
been filed, and also all improvements and pat
ents for such machine that lie might thereafter 
make, and covenanted that lie would procure 
patents in Canada and the United States and 
assign the same to B. and S. The latter received 
an assignment of the Canadian patent and paid 
a portion of the purchase money, hut when 
the American patent was issued it was found 
io contain a variation from the description of 
the machine in the caveat, and they refused to 
pay the balance, and in an action by M. to 
recover the same, they demanded by counter
claim a return of what had been paid on 
account : Held, that the agreement was not 
satisfied by an assignment of any patent that 
M. might afterwards obtain : that he was 
bound to obtain and assign a patent for the 
machine described in the caveat referred to 
in the agreement; and. that, as the evidence 
shewed the variation therefrom in the Ameri
can patent to be most material, and to deprive 
the purchasers of a feature in the machine 
which they deemed essential. M. was not 
entitled to recover. Held, further, that, as It. 
and S. accepted the Canadian patent and paid 
a portion of the purchase money in considera
tion thereof, and as they took the benefit of 
it, worked it for their own profit, and sold 
rights under it. they were not entitled to re
cover hack the money so paid as money had 
mid received by M. to their use. Itinghum x. 
Me.Murray, uU S. V. It. 150.

Assignment of Right to Manufac
ture Hylton to Purehuse Patent Mights.] — 
The patentee for the manufacture of certain 
machines lor tin- extinguishing of lires, assign
ed to another the right to manufacture such 
machines, reserving a certain royalty, with 
the right at any time within one year on 
the part of the assignee to absolutely pur
chase all the rights of the patentee under tlie 
Patent for a sum named : — Held, notwith
standing such right of purchase, that the 
assignee was not entitled to the exclusive right 
of manufacturing, and that the patentee could, 
notwithstanding such assignment, confer on 
other persons tlie right of manufacturing. 
Fire Extinguisher Co. v. Sorth Wtstirn 
t llabeoek ) Fire Extinguisher Vo.. 2U (Jr. 023.

Assignment of Right to Sell- Invalid
ity of Pah lit- Might of Assignee to Manu 
facture —Estoppel- Interest.] The holder -if 
patents for improvements in certain agricul
tural implements, agreed to assign to the de
fendant the exclusive right to sell these im
plements, but not to manufacture them : and,
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in certain contingencies, he also agreed to 
: e patents themselves. In fact the 

patents were invalid, for want of novelty, and 
, ,i, I'. iulant, having re-assigned any interest 

h,. had in the patents, claimed the right to 
Manufacture the implements for his own 
l„.i;i'in : Held, that, owing to the agreement 
|Mi , a i lie parties, and their dealings with 
(..,, i, oilier thereunder, the defendant was 

,ju-d from questioning the validity of the 
patentHeld, also, that the effect of such 

. na'iii was not to constitute the defendant 
a an ,<t. hut to give him an interest in the 
pniriiis. and that he was not a mere licensee 
,.i patentee, hill its v. Colton, 22 (Ir. 123.

Contract to Assign Patent Rights—
iii i"r Deed—Rl<uding.\—The déclara- 

: ! that the defendant, being the in-
iiur and patentee in Canada of a certain 

i L-,. seat called “ Daniel Oouboy’s turn 
.i..11 scat." agreed to permit the plain- 
i . : .r liticen years from the 8th February,
is,., in have the exclusive right, privilege, 
uai heriy of making, constructing, and using,

, i oimi.v of W ellington, the right to 
uiaiiufattine and sell the said patented article; 
to g.v i lie plaintiffs the privilege of selling 

ii ilie Province of Ontario; and to prepare, 
i . , aiul deliver to the plaintiffs a proper 
.i ... I ut deed of assignment of the said 
pat : led invention, capable of being registered 

iteni office, pursuant to the statute 
in that behalf, and sufficient to empower the 
i mis to make and sell the said patented 
h hi ion as aforesaid. The breach alleged was 
i .I leiidant did not deliver such deed, but 

• ■ to do so. The defendant pleaded that 
the greement was in writing, and set it 

ciliatini. lly it the defendant granted 
i -"cl in the plaintiffs for fifteen years 

from Mli February, 1875, the exclusive right 
i 1 privilege of making, constructing, and 
li'ii.g. and vending to others to he used, the 
invci.iiou specified, to any one in the county 

Wellington, and granted to them the privi
lege ,,f .selling the patented article in any 
l h i ' Ontario, “ and hind myself to for- 
' h'i in tin hi the proper deed of invention:”— 
Held, "ii demurrer, that the plea was bad, for 

n li.c agreement as alleged in the declara
tion was a valid one, and that the written 

set "in supported the declaration. 
•W t" the various objections alleged:—Held, 
il Hint a contract to give such an assignment
i '" .I not, under 35 Viet. c. 26 (I).), be in writ- 

i lioiigh the assignment itself must ; and 
ili u. if a writing was required, the declaration 
i a not aver hut would he held to import it. 
-■ I luit the agreement was not for a mere 

'"id need not be by deed. 3. That the 
dei.-iiuant was liound under the agreement to do

: - liecessjin lu entitle i lie plain- 
'1 1 1 Imlil and enjoy the rights assigned or
i tended io he ; and. therefore, to execute and 

r a pro|h r deed which could lie register- 
1 i I. That lie was bound also to prepare 
v : i deed. It alyl link v. Vonboy, 211 1*. 254.

Covenant to Assign Share in Inven-
’1 11 idt i a i ion Bn/ Indeptnt 
' /‘leading.] - Declaration on a

I. t'V which, in consideration of $1, the de- 
1 i -igned to the plaintiff one-fourtli 

■ -h mi invention, for which lie was apply- 
i" a patent in the United States, and 
uted to assign to him tin* same share 

m the letters patent to he issued ; in eon- 
1 ' "ii whereof the plaintiff covenanted to 
s best endeavours to bring said patent

into general use in the United States. 
15reach, that after the patent had liven obtain
ed, the defendant would not assign to tin* 
plaintiff, but wrongfully sold his whole in
terest to others. Flea, on equitable grounds, 
that the real consideration, ns the plaintiff 
well knew, was not the $1. hut the plaintiff's 
covenant to endeavour to firing the patent 
into use in the United States; that the plain
tiff wholly neglected to use any exertion for 
that purpose, hut, on the contrary, did, before 
the sale by the defendant of his right, under
value and speak against the invention, and 
refused to allow it to he used in a railway of 
which In' "us manager ; that t hr* defendant 
was induced to enter into tlie agreement sole
ly on account of the plaintiff's position and 
ability to serve the defendant by his recom
mendations, and his conduct as aforesaid had 
been very prejudicial to the invention. And 
so the defendant said, that before any breach 
on the defendant's part, ami Iwfore any sale 
by him. the plaintiff withdrew from and broke 
his agreement, whereby the consideration for 
the defendant’s agreement wholly failed :— 
11 eld. no defence, for the two covenants were 
independent : the plaintiff was entitled to a 
transfer as soon ns the patent was Issued, and 
tin1 non-performance by him of something to 
he done afterwards, could not defeat his right 
of action. Stovin v. Dean, 26 U. C. It. 600.

License Disputing l uliditg of Paient.]—
During ........xistonce of a license, the licensor
cannot dispute the validity of a patent ob
tained by him. and afterwards assigned by 
him for value to another. \\ Iii tin a x. ’Tuttle. 
17 Ur. 451.

License to Manufacture Might of
/.ieensee In Terminate.]- The defendants were 
licensees of « patent under an agreement 
whereby they had to pay certain royalties to 
tlie patentee, and in consideration thereof were 
empowered to manufacture the patented ma
chine in question, to the end <-f tin* term of 
the letters patent. Subsequently the defend
ants became possessed of an undivided one- 
fourth interest in tlie patent, and they there
upon gave notice to tlie plaintiff, who was the 
holder of llie patent and entitled to the 
benefit of tlie aliove agreement, that they 
would, after a day named, terminate the 
agreement and make no further payments for 
royalties, hut would manufacture the machine 
in question as owners of an undivided one- 
fourth interest in tlie patent Held, that the 
defendants were entitled so to do. If an in
terest is transferred in a patent, then it re
quires the consent of both parties to put an 
end to tlie transfer: but. il" tlie transaction D 
merely permission on certain terms to invade 
I lie monopoly, then tlie licensee may, at his 
option, renounce the license and make at his 
peril the patented machine. A'oxon v. Xoxon, 
24 O. It. 401.

Sale — Covenant — Breach — Release — 
Blinding — Joinder of Causes of Action — 
Royalties—Joint and Several Claims.]—The 
plaintiffs sold to defendant by deed the right 
to manufacture and sell the patent right for 
“ Kinney’s Metallic Waggon Seat.” for the 
time in the patent mentioned. Defendant 
covenanted to manufacture at least twenty 
per day. and ns many more as tlie demand 
should require, paying each of the plaintiffs 
one-half of a royalty of twenty-five cents on 
each sent, and further, to supply McK. & Co. 
with at least 2oo seats per month at 65c. each, 
pursuant to an agreement lietween them and
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III** plaintiffs, paying on these a royalty of 
20v. to tin1 plaintiffs. There were other cove
nants by defendant to manufacture in a work 
man-like manner. Ac.. and to make use of all 
means to introduce the seats and make them 
known. The declaration set out the deed and 
assigned breaches of all the covenants. The 
third plea was, that after breach it was 
agreed between the plaintiffs and defendant 
that they should release each other from the 
performance of their resjiective covenants, 
and all rights of action in respect there
of. and in consideration thereof, defendant 
agreed to manufacture thenceforth only so 
many seats as would supply the demand, and 
the plaintiffs accepted such agreement in 
satisfaction of the cause of action declared 
on: Held, had, as pleaded to the whole 
cause of action, whereas it could only he an 
answer to the breaches of the covenant and 
not to the covenant itself, for it shewed no 
it lease, hut only an agreement for one, and no 
satisfaction by deed : and because the satis
faction was insufficient, the new agreement 
being merely to manufacture a less number 
of the same article in the same way ami on 
the same terms. Medirerin v. 'I'm nhull, 22 
V. It. 407.

The fourth plea, on equitable grounds, al
leged that, in consideration that defendant 
would release the plaintiffs from performance 
of said covenants on their part. and from 
all causes of action in respect thereof, the 
i-laintiffs agreed to release defendant from 
performance of said covenants on his part, and 
th.it defendant accordingly did release the 
plaintiffs from the performance of said coven
ants on their part : Held, had, for not aver
ring a release of the plaintiff from all causes 
of action ; and because such an oral concord 
under these circumstances could he no defence 
in equity, unless tin- plaintiffs accented the 
release or by their conduct and acquiescence 
led defendant to believe the first agreement at 
an end. The 12th plea, averring that the 
second agreement was made in consideration 
that the defendant would not avail himself 
of a right lie possessed under the first deed- 
to put an end to it by giving a sixty days’ 
notice to plaintiffs :—Held, a good plea on 
equitable grounds. The declaration was hold 
had for a misjoinder of cause** of action, be
ing for royalties payable severally to the 
plaintiffs, and also for other royalties payable 
to ihem jointly. //#.

Sale of Patent Rights ('minant by 
I i inlur againnt Infringement- Wrongdoern— 
lf„!iullirx. | la I'm." J. li. obtained letters 
patent for improvements in " harvesters." and 
sold and assigned to the plaintiffs the exclu
sive right to manufacture and sell the same, 
and to sell such right to other persons, lu 
the same year the plaintiffs executed a deed 
to the defendant, assigning to the defendant 
the exclusive right to manufacture and sell 
such "harvesters” in certain counties, lie 
paying Sin royalty on each one to he manu
factured by him. It was then covenanted by 
ami on the part of the plaintiffs that the 
original patentee. .1. It., would warrant and 
di lend the defendant in the possession of the 
said patent within the territory thereby 
granted, and further agreed that if .1. It. 
neglected or refused to protect and defend 
him in his |ieaceable possession of the said 
patent, then the royalty agreed to lie paid by 
him should cease, l’er Hagarty. C. .1.0.. and 
Morrison. J.A.. that the plaintiffs under this 
covenant were liable only to the defendant in

case J. It. neglected to defend him against all 
persons having a right to manufacture anil 
«ell the machines, not as against mere wrong
doers. per Burton and Patterson, JJ.A., that 
tin* terms of the covenant bound .1. It. to pro
tect the defendant against all infringers, the 
rule of construction of covenants to " warrant 
and defend," as applied to lands, not having 
any application in cases like the present 
(in. n v. II at nun, 10 A. It. 113, 2 O. It. 027.

Semble, if there had been a breach of the 
covenant by <!.. the defendant would not 
have been liable to pay the royalty under 
the above agreement, though he had continued 
to manufacture the patented article. .S'. C\. 
2 U. It. 027.

---------Covenant to Royalty ih.mii
—Plea of Want of Novelty.]—- Declaration, 
that defendant by deed covenanted with plain
tiff to manufacture, within a year, at least 
loo machines, and to pay to plaintiff every 
three months, during the first nine months of 
said year. $2 for every machine made mid 
sold : and at the end of the year to pay .$2 
for every machine made and not sold during 
the first nine months of said year ; averment, 
that all tilings. Ac., and defendant had made 
200 machines, hut had not paid. Ac. Plea, 
that by said deed it was recited that letters 
patent had been granted to A. for a “ new 
anil useful." Ac., being the machine men
tioned, of which A. claimed to he inventor; 
and h.v said deed it was recited that plaintiff 
was assignee of said letters patent, and the 
rights conferred, and plaintiff as such assig
nee contracted with defendant for the sale of 
the exclusive right of making. Ac., sail in
vention in. Ac. ; that by said deed plaintiff 
pretended to grant and assign to defendant 
said rights so contracted for. Ac. ; averment, 
that after making said deed defendant dis
covered that the invention was not new:— 
Held, pica had. (iray v. Killinyton, 21 V P.

---------Payment of Price Plea—Change *>•»
A ante oi Invention—Mutcriality.\ A declar
ation set out an agreement, by which, after 
reciting that the plaintiff had made an in
vention called “ The New Dominion Stove
pipe Collar." and the agreement of the parties 
for the sale and purchase thereof, it was wit
nessed that plaintiff agreed to sell and defend
ant to purchase the right to use and sell. Ac., 
the said article known as the above, in consid
eration of a specified sum. to be paid after 
the issue of the patent therefor. The declara
tion then averred that the patent hail issued 
for tlic invention referred to in the agreement 
and covering the article there described, 
though it was described in the patent ns 
" Wandby's Improved Stove-pipe Collar," and 
that all conditions had been fulfilled. Ac., yet 
the defendant had not paid, Ac. Plea, that 
when the agreement was made both parties 
contemplated that the invention should he 
called "The New Dominion Stove-pipe Collar." 
and should he so described in the letters pat
ent, with the object, amongst others, of dis
tinguishing it from another similar hut less 
valuable invention theretofore manufactured 
and sold by the plaintiff under the name <>f 
“ Wandby's Improved Stove-pipe Stone;" and 
that the change of name was made by the 
plaintiff without defendant’s knowledge or 
consent :—Held, plea good, for that the name 
of the invention was a material part of 
the contract. Wandby v. Hewitt, 27 C. 
P. 571.
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Renewal Term»—Representation» of 
|VnA'iy ii/recvient—Specific Performance— 
i , <\ I'., who had for some time been
earn in- <>n the business of pump making, in 
j,art in T'liip with B. and C„ was the holder of a 
patent for an improved pump, which would ex
pire mi tin- 1Uth July, 1S77, but was renewable 
under the Patent Act for two further terms of 
In.' wars each. On the 1st June, 1S77. < P. 
a-I,....I to sell to the defendant I*, his inter- 
... urh partnership business, together with 
tl„ i.iml and buildings in which it was carried 
on, for ^4,500 : and by the instrument evidenc
ing the agreement executed on the 23rd June, 
•• I." agreed to assign his interest in his 
pump-patents to Mr. P. for the counties of,” 
Ac. After the expiry of the patent < 10th 
July. Is771. ( '. P. tiled a bill seeking to en- 
for. i' pavment of #3.000, balance of purchase 
money due in respect of the sale of his in
terest in the partnership, and of the right as 
liefore stated, insisting that all he had sold, or 
intended to sell, was his interest in the then 
current patent; one object which he had in 
\ icw in so doing, it was proved, being to pre- 
veiit P. and his partners, ns assignees, after
wards dk]iuting the validity of any renewal 
of ilie patent, although it was shewn in evi- 
deiice that t P.. in speaking of the patent 
la- lielil, said it was good for ten years. The 
court, being of opinion that what the defend
ants intended to purchase was the right for 
ten years, and that the belief that they were 
purchasing such right was induced by the rv- 
pr- -entalions of ( P., who knew how the
fact was, and was therefore bound to speeili-
• :i.i> perform the agreement by executing such 
an assignment as would effectually convey the 
right for the counties named, whether at the 
tin ' of the original contract the patent was 
really good for ten years, or afterwards be
came so, made a decree for that relief at the 
m'lniice of P. and his partners in a suit in-

■ I by them for that purpose, and ordered
• l\ lo pay the costs of both suits. Pouell 

feck. Peck v. Pouell, 2«i Hr. 322, 8 A. It.
41»s.

Ibid, by the supreme court of Canada, re
veling the judgment of the court of appeal, 
that under the agreement and assignment 
plaintiffs were entitled to the extension as 

" - ihe current term. Peek v. Powell, 11 
S. C. It. 4M.

Sale of Right to Manufacture—Rogal- 
‘ 'I 'innntji against Infringement — Plea 

""I "/ \oreltg—Jury — Evidence—Res 
' . .m labelling—Agents.\- Action to re-

V..... c-•> alties alleged to be payable on thresh-
i: - i innés manufactured by defendant, un-
uer ;m indenture made between plaintiff It. 
an i defendant, whereby the plaintiff It. sold 
and tun-ferred to the defendant the right to 
i n i' I'-iure and use a certain invention 
k’' i' "Beam’s Thresher and in eon- 
s 'i i-'..ii thereof the defendant agreed to pay 

" ' royalty on all machines mannfac- 
'ii " upon^ or after ” tlie principle of the 

'• The plaintiff It. subsequently as- 
1 ' ' bi- co-plaintiff F. one-half share 

i in the invention, and also one-luilf 
"leys then, and to grow, due under 

' " ''"’‘lure. The plaintiffs’ patent was for
at ion,'part only of which was used 
i nn The machines in question were 
:'iicd after the assignment to F. 

111 udiint objected that the patent was 
ih. ground of want of novelty 

‘'••inion, and that it was not the 
" patent: and also that the machine 
i 171 i>—105—1(1

was not manufactured on the principle of the 
plaintiffs' patent. Parol evidence was admit
ted, subject to objection, that the plaintiff 
B. agreed to prevent any infringement of the 
patent, and. if he failed to do so, he should 
not be entitled to any royalties. The agree
ment contained no such stipulation :—Held. 
( 1 • that the defendant, having used the plain
tiffs’ invention, could not raise the objection 
to the validity of the patent. (2. That 
whether the machines were or not manufac
tured “upon <>r after” the principle of the 
plaintiffs’ patent, was a question for the jury 
on the evidence, and they having found, as 
they were warranted by the evidence in doing, 
that they were so manufactured, the finding 
could not be Interfered with. (8) That the 
parol evidence was not admissible to vary the 
deed, following MeXecly v. McWilliams. 13 
A. It. 324; and also that, by a prior judg
ment, the matter was res judicata, and the 
fact that that judgment was between B. alone 
and defendant, could make no difference. 
Ream v. Merner, 14 (). It. 412.

In an action under a similar agreement, 
it apiH-ared that the defendant partly manu
factured a number of machines, and then sold 
out his establishment to a firm M. T). & Co., 
who completed the machines, and labelled 
them as required by the contract. Afterwards 
the defendant took M.'s place in the firm, 
and the firm manufactured a number of mach
ines upon and after the principle of the 
plaintiffs’ patent, which they labelled with 
another name from that required by the con
tract. The plaintiffs sued for the royalties, 
and for not labelling ns required :—Held, that 
the plaintiffs were entitled to recover as for 
a manufacture and sale by defendant, for 
they might assume that the defendant was 
making the machines under the contract, and 
that the firm were but agents working for

Sec Smith v. Powell. 7 C. P. 332: Yate„ v. 
dreat Western If. IV. Co., 24 Hr. 4145; Smith 
v. do!die. It S. C. R. 4(4.

VII. Prior User.

First Inventor- h’ridcnce.]—Where one 
who says he is the inventor or" anything has 
had an opportunity to hear of it from other 
sources, and especially where delay has oc
curred on his part in patenting his invention, 
his claim that he is a true inventor ought 
to be carefully weighed. I meriean Dunlop 
Tin do. v. do old Uieydc Co., (5 Ex. C. R. 
223.

---------  Rights of, against Prior Patentee.|
—To be entitled to a patent in Canada, the 
patentee must be the first inventor in Canada 
or elsewhere. A prior patent to a person 
who is not the true inventor is no defence 
against an action by the true inventor tinder 
a patent issued to him subsequently, and 
does not require to be cancelled or repealed by 
scire facias, whether it is vested in the de
fendant or in a person not a party to the suit. 
Smith v. doldic. V S. C. R. 44».

Foreign Patent Independent Inventor— 
Disclaimer Pleading — Evidence.]—Where 
the plaintiff had. more than one year previous 
to his application for a patent in Canada, 
obtained a patent in the United States disclos
ing the same invention, though' not contain
ing all the claims contained in the Canadian
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pu tun i : Held, under s. 7 of the Patent Act, 
1872. that sud» foreign patent amounted to a 
publication of the whole invention in the 
United Slates, and imported a disclaimer of 
all parts not claimed in the foreign patent. 
Held, also, that such defence was sufficiently 
raised by the pleadings in this case. Held, 
also, that a patent in Canada granted to an 
independent inventor after the plaintiff’s for
eign patent, but before his application for 
a patent in Canada, was valid against 
the plaintiff's subsequent patent. Held, also, 
that evidence of such prior Canadian patent 
to an independent inventor was admissible un
der a general denial that the plaintiff was 
the first inventor. Barter v. Rowland, lit 
Ur. m

--------- Statement o/.J— It is not illegal to
manufacture and sell an article in this coun
try which has been patented in the United 
States, and put upon it a statement that it is 
so patented, as a recommendation of it. so 
Jong as there is no infringement of a valid 
existing patent in this country, bidder v. 
Smarl, Kidder v. Smart Manufacturin'/ Co., 
8 U. It. 3ti2.

--------- User before t’anadian Patent —
Wrong-doer — Injunction,] — The plaintiffs 
were the patentees of a certain invention in 
i lie United States, and, being desirous of hav
ing the article with some improvements 
patented in Canada, one of them employed one 
of the defendants, a mechanic, to make a 
model, and under a pledge of secrecy placed 
the United States patent in his hands and im
parted to him his ideas as to the improve
ments. It was afterwards discovered that the 
defendant so employed had. during his em
ployment. taken out a patent for a similar 
article, under which he and the other defend
ants were manufacturing. In an action 
brought to set aside this patent and for an 
injunction restraining the manufacture by 
the defendants of the article, it was contended 
on the latter's behalf, that the article was 
not protected in Canada by the United Stales 
patent, and in fact that the idea was public 
properly : Ib'ld. following Morrison v. Moat. 
U Ha. 241, that the plaintiffs had the right to 
succeed as to the injunction, and that their 
title was good as against the defendants, even 
though they might not have a good title 
against the public. Lean v. Iluston. 8 U. It. 
521.

Foreign User.| Action for the infringe
ment of a patent. Plea, that the invention 
was not new. but had been publicly used and 
'ended in a foreign country : Held, a good 
answer. I annorman v. Leonard, 2 U. C. It.

Inventor's User before Patent. | -A
machinist invented a machine in which an 
inclined plane was applied for a novel pur
pose. lie contemplated further improving his 
invention, but meanwhile made use of it in 
his workshop. Five years or more afterwards 
he adopted or invented a contrivance which 
was not new. but which, in connection with 
the inclined plane, increased greatly the value 
of the machine; and lie then took out a patent 
for the improved machineHeld, that, not
withstanding his prior use of the original 
machine, the patent was valid, and that the 
patentee was entitled to the exclusive use of 
the inclined plane. Summers v. .1 bell. 15 (Jr.
532.

Manufacture before Patent — Consent
Bights "//'I- ni. | Section -h'. of the 

Patent Act, It. S. C. c. til, does not auth
orize one who has. with the full consent of 
the patentee, manufactured and sold a pat
ented article for less than a year before the 
issue of the patent, to continue the inanuf.u- 
ture after the issue thereof, but merely per
mits him to use and sell the articles manu
factured by him prior thereto, t'oiecll v. 
L'liutcn, 25 O. It. 71.

Prior Foreign Invention - Xon-us< r 
\on-disclosure.\—The pneumatic tire as ap
plied to bicycles came into use in 18!Mi. it 
consisted of an inflatable rubber tube with an 
outer covering or sheath, which was cemented 
to the under surface of a U-shaped rim simi
lar to that which hud been used for the solid 
and cushion rubber tires which preceded it. 
This tube was liable, in use. to be punctured, 
and, as the sheath was cemented to the rim 
of the wheel, it was not readily removable 
for the purpose of being repaired. La Force's 
Invention met that difficulty by providing for 
the use of a rim with the edges turned in
ward so as to form on each side a lip or 
flange, and of an outer covering or sheath 
to the edges of which were attached strips 
made of rubber or other suitable material, 
which fitted under such lips or flanges and 
filled up the recess between them. When the 
rubber tube is not inflated, this tire may read
ily be attached to or removed from the rim of 
the wheel ; but when inflated the covering or 
sheath is expanded, and the outer edges of 
the strips attached thereto are forced under 
the flanges of the rim. and the whole securely 
held in position by the pressure of the in
flated min- upon such strips. The defendant's 
assignor hit upon this idea in April, 181)1. 
and in company with his brother made a sec
tion of a rim and tire on this principle in 
May following. On the 3rd August in the 
same year a patent therefor was applied for 
in Canada, and on the 2nd December follow
ing ilie defendant obtained it. in March, 
18!I1. Jeffery, at Chicago, in the United States, 
conceived substantially the same device, and 
confidentially communicated the nature there
of to his partner and patent solicitor. On 
the 27th July lie applied for a United States 
patent, and on the 12th January. 1NU2, such 
patent was granted to him. On the 5th Feb
ruary. lSi)2, he applied for a Canadian patent, 
which was granted to him on the 1st June 
in the same year. When, in May. 1801. La 
Force's conception of the invention was well 
defined, there had been no use of the inven
tion anywhere, and the public had not any
where any knowledge or means of knowledge 
thereof:—Held, that the fact that, prior to 
i lie invention of anything by an independent 
Canadiai. inventor, to whom a patent there
for is subsequently granted in Canada, a for
eign inventor had conceived the same thing, 
but had not used it or in any way disclosed 
it to the public, is not sufficient under the 
patent laws of Canada to defeat the Canadian 
patent. Regina v. La Force, 4 Ex. C. H. 14.

Public User before Patent—Inventor's
inns, ni in,, mu User.]—It appeared that 
a machine had been used for many years in 
the United States which performed the s i me 
work ns the plaintiff's, but it was too ex- 
IH'tisive. The plaintiff had been employed in 
defendants' factory in bending for about three 
months, and was asked by the foreman ‘to 
study up an invention or apparatus for land
ing chair stuff." He discovered the invention
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that same night, about the 1st May. and next 
.mine explained it at the factory. The 

I,ji„. was constructed there, defendants 
.11!i;■ img the materials and the blacksmith’s 

• ! l'arpenter's work, and was used there for 
, , ,•> until about the 14th July, when the 

ipplied for a patent, many peraona 
inlants' employment being aware of its 

,.,u-iruction and operation. It appeared, 
nl*,.. that other persons in the factory as 
,, ,i* the plaintiff had been employed in try-
in- to devise such an apparatus, and that 
. i, lia* was found successful the manager 

..Ml he would patent it for the factory, to 
a: I. the plaintiff did not then object. The 

m: iff never informed defendants of his 
:111;>ii■ uiinn for the patent, which issued in 
u, ioIht following : — Held, that there had
I.... n public user of the invention with the

mu iff-* consent and allowance before he ap- 
ihe patent, so as io destroy his claim 

i-. IIoiki I ha n v. H vie in an ville Furniture 
\lanulailuring Co., 31 U. C. R. 413.

I n rentor’s (Consent — Sale — Prior 
provincial Paient.]—To invalidate a patent 
of invention on the ground that the subject 
; hereof was in public use in any of the Pro- 
vitire* of the Dominion for more than a year 
prior to the application of the inventor for 
a patent, such use need not be shewn to have 
been with the consent of the inventor; but 
i > invalidate a patent on the ground that the 
- ' • i was on sale in any of such Provinces 
for that time, it must be shewn to have 
l"s ii op sale with the consent or allowance 
of tin- inventor. In this respect s. <», and s.

s.-s. 2, of the Act of 1872 (35 Viet. c. 
-•! t D. i correspond in their provisions. 
Pairie \ Snlreiitcr, 23 Gr. 573.

entor had. In 1809, obtained a patent 
in the Province of New Brunswick, which in 
Apr; . 1 *73. was extended over the whole 
|i i nion under the Patent Act of 1872. but 
"in'Ii proved inoperative by reason of an 

u'ional defect or insufficiency in the de-
..... and specification, and the inventor,

- irrendered that patent, obtained one 
fruiii In Dominion Government in 1874, in 

with an amended description and 
"inn. for the unexpired term of the 

-in-rendered :—Held, that the prior user 
invention so patented in New Bruns

wick i nul extended I was not such a user as 
li'lnp'd the patent of 1874. lb.

Single Sale before Patent — Une by
1 The inventor of a new machine, 

: ' king out a patent, erected and sold 
■ - mbodying his invention, and the 

] 11 I'.iser had it in use for three years before 
'"•■r procured a patent. The machine 

' 11 "ns not put mi for tlie purpose of ex- 
but was sold as a complete much- 

'""I was placed in the premises of the 
- -1 in order that he might reap the

; ' '•'pc-ted from its use : Held, that
V ' 'i n- had lost his right to a patent.
"..... Coppin, IS) Gr. ti2V.

' Ih-II x. McPherson. 17 Gr. 23.

VIII. Rf.-issue.
Additional Claim -Omission from Ori- 

Prior — Laches.] — Where to 
1 " restrain certain alleged infringe-

i"-i**ued patent, it was objected
1 " 1 dcfi-nce that the re-issued patent

contained a combination not in the original 
patent or the application therefor, and was 
therefore invalid : and it appeared that the 
combination in question was manifested in 
the drawings and specifications of the original 
patent, but by mistake and inadvertence was 
not separated from the other parts of the de
scription, and made the subject «if a distinct 
claim, so as to !*• protected by the original 
patent:—Held, the divisional court being 
evenly divided, affirming the decision of the 
Judge at the trial, that, there being no ladies, 
the re-issued patent was nevertheless valid. 
Withrow v. Malcolm, t> O. It. 12.

Mistake in Original Patent—Delay in 
ltc-issue.]—Held, that the delay ( without any 
excuse ) of a patentee for a period of a little 
more than a year and nine months, after 
full knowledge of an inadvertence and mis
take in his original patent, and after pro
fessional advice on the subject, and after a 
re-issue of the same patent in the United 
States, founded upon the same alleged inad
vertence or mistake (during which period 
manufacture had been carried on in the 
United States under a re-issue there), before 
the application for a re-issue in this coun
try, is fatal to the validity of the re-issue 
here. Kidder v. Smart, Kidder v. Smart 
Manufacturing Vo., 8 U. R. 302.

Specification— Change in Claim — Iden
tity of Invention—Special Statute—Jurisdic
tion .of Commissioner—Defect in Paient. \ — 
An inventor, in the specification to his first 
Canadian patent, after disclaiming all other 
illuminant appliances for burners, claimed : 
“An illuminant appliance for gas and other 
burners consisting of a cap or hood made of 
fabric impregnated with the substances here
inbefore mentioned and treated as herein de
scribed.” In the specification the substances 
and the proportions in which they might be 
combined were stated. Eight years after
wards the owner of the original patent sur
rendered the same and obtained a re-issue, the 
specification whereof differed from that of 
the original only in respect of the claim, 
which was as follows :—‘‘The method herein 
described of making incandescent devices, 
which consists in impregnating a filament, 
thread, or fabric of combustible material with 
a solution of metallic salts of refractory 
earths suitable when oxidized for an incan
descent. and then exposing the impregnated 
filament, thread, or fabric to heat until the 
combustible matter is consumed -Held, that, 
although in the claim of the re-issue there 
were no words of reference or limitation to the 
refractory earths mentioned in the specifica
tion, yet the words '* salts of refractory 
earths” occurring in the claim must lie 
limited or restricted to such refractory earths 
as were mentioned in the preceding part of 
the specification, or to their equivalents. (2> 
That the re-issue was for the same invention 
as that which was the subject of the earlier 
patent. (3) The re-issue being for tin* same 
invention as the original patent, delay in 
making the application for the re-issue dill not 
invalidate the same. (4) That the Act 55 & 51$ 
Viet. c. 77. passed for the relief of Von Wels- 
bacli and Williams, the original patentees, was 
effective although at the time it was passed 
others than they were interested in the patent. 
(51 To give the commissioner jurisdiction to 
authorize the reissue of a patent it is not 
necessary that the patent be defective or in
operative for some one of the reasons specified 
in s. 23 of the Patent Act. It is sufficient to
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support liis jurisdiction that he deems the 
pillent defective or inoperative for any such 
reasons, and his decision ns to that is final 
mid conclusive. Auer Incandescent Light 
Manufacturing Co. v. O'Brien, 5 Ex C. It.
24».

Sir Hunter v. Carrirk. 28 (Jr. 489, 10 A. 
It. 440. 11 S. C. It. 300.

IX. Scire Facia* to Repeal Patent*.

Fiat -Attorney-Oenrial.]- A sci. fa. tort 
aside n patent was issued at the instance of a 
private relator, without the lint of either the 
attorney-general for the Horn in ion or for 
Ontario having been lirst obtained : — Held, 
that a Hat was necessary. 2. That the 
attorney-general for Ontario was the proper 
authority to grant it. The Vuccti v. Bailee, 
5 P. It. 29*2.

Particulars of Breaches - Declaration 
—7'r»u/. I- The effect of C. S. <'. e. »4. s. ‘20. 
s.-s. 2. enacting that the proceeding on a writ 
of sci. fa. to repeal a patent shall he "ac
cording to the law and practice of the court 
of Queen's bench in England.” is to introduce 
the Imperial Art 15 & HI Viet. c. 8»:- Held, 
therefore, that leave to deliver particulars of 
the breaches, which should have been deli
vered with the declaration, could only lx* 
granted as if the declaration were delivered 
de novo ; and that, ns the jury had been sworn, 
and this, therefore, could not be done, a ver
dict was properly directed for defendant. The 
court, however, upon affidavit, allowed the 
plaintiff to deliver particulars, on terms. 
The Queen v. Hull, 27 U. C. It. 140.

Trial Sight to Begin.]—Under the gen
eral order of the exchequer court of Canada 
bearing date the 5th December, 1802. and the 
provisions of s. 41 of 15 & 10 Viet. c. 8» 
(Imp. I. the defendant in an action of scire 
facias to repeal a patent for invention is en
titled to liegin and give evidence in support of 
his patent, and. if the plaintiff produces evid
ence to impeach the same, the defendant i-s 
entitled to reply. I he Qui en v. La t'oree, 4 
Ex. V. II. 14.

See Smith v. Holdii, 9 S. C. R. 40; The 
Quei a v. th uerai engineering Co. of Ontario, 
0 Ex. C. It. 328.

X. Specifications.

Drawings Annexed.] The drawings 
annexed to a patent may he looked at to ex
plain or illustrate the speciticat ion. Hegina 
v. La Force, 4 Ex. V. It. 14.

Sufficiency of .Yur Invention. \ — The 
plaintiff claimed a patent for a new and use
ful improvement in the construction of saw
mills. describing his invention thus : " What 
constitutes the invention is. generally, the 
simplicity of construction of the said saw
mill. and making it portable : but especially 
the direct application of steam or water powei 
by the connecting rod or shaft It to drive tlie 
circular saw." On the drawing the circular 
saw was attached to the end of a shaft, the 
oilier end of which was connected directly by 
a crank pin and the rod It with the engine. 
In an action fur infringing this patent, the

evidence shewed that in other mills a shaft 
had been long in use, to which the circular 
saw was attached; but that this shaft was 
turned by a belt and pulleys connected with 
the shaft, which by the plaintiff’s invention 
was connected directly with the circular saw : 
and that the novelty therefore consisted, not 
in ihe direct application of the power to the 
last mentioned shaft, nor in the placing the 
circular saw on the end of a shaft, but in 
placing tin- saw on the shaft to which ’lie 
power was directly applied, thus dispensing 
wiili the other shaft;- Held, that the patent. 
spc< ilicaiion. and drawing, sufficiently shewed 
that the plaintiff claimed as a new invention 
what appeared by the evidence to be so. 
Smith v. Halt. 21 U. C. It. 122.

The above specification was also held suffi
cient in Smith v. Mutch more. 11 ('. V. 458, 
and in \\ uteroun v. Bishop, 20 C. I*. 2b.

Uncertainty. | A specification providing 
morel\ iInn a protector of a washing machine 
is to lie arranged “at an angle” is void for 
uncertainty. / agi or v. Brandon Manufac
turing Co., 21 A. It. 3(11.

Sa F.mcrg v. Iredalc, Emery v. Hodge. H 
C. I*. l<Hi ; I’utric v. Sylvester, 23 Gr. 573.

XI. Miscellaneous Cases.
Delivery of Model — Time for. ]—The 

statute 35 Viet. c. 2(5 ( D.) does not require 
delivery of a model prior to the issue of a 
patent of invention. In this case, after the 
granting of the patent, the commissioner 
wrote to the applicant that the patent had 
been granted, and that it would be forwarded 
on receipt of the model, which was sent, and 
the patent was then forwarded : — Semble, that 
delivery of the model prior to the grant of 
the imtent was dispensed with, merely re
quiring it to be sent before the patent would 
be forwarded. The Queen v. Smith, 7 0. 11. 
440.

Foreign Patent Effect of Expiration.] 
—The expression " any foreign patent ” 
occurring in the concluding clause of s. 8 of 
the Patent Act—" under any circumstam-es. 
if a foreign patent exists, the Canadian patent 
shall expire at the earliest date on which any 
foreign patent for the same invention expires.” 
must In- limited to foreign patents in existence 
when the Canadian paient was granted. .Is** 
Incandescent Light Manufacturing Co. v. 
Dresehcl, (1 Ex. C. It. 55, 28 S. C. It. ffoS.

Effect of Expiration — " t aute as 
Aforesaid"—Jurisdiction I—Upon a proceed
ing by scire facias to set aside a patent for 
invention because of nil alleged expiry of a 
foreign patent for the same invention under 
the provisions of s. S of tin- Patent Ai t 
Held, that there was so much doubt as to that 
being one of the clauses included in the ex
pression " for cause as aforesaid ” in cl. '2 of 
s. 31 of the Ad. that the action should lie 
dismissed. Tin Qua a v. tlateral t'ngincering 
Co. of Ontario, (1 Ex. C. R. 328.

Effect of Expiration—“ Exi le' \ 
(hi the 1st March. 1892, J. filed an ai-n na
tion for a Canadian patent, and on the vie 
day applied for a British patent and an I> '!■ 
ian patent. The British application wa- a.- 

I copied on tlie 30th April. 1892. and the patent
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-ikmI mi ilu* 1-th July, but was dated the 
l M i ll. INI-. Tin* Italian liaient was is- 
' „ ,| mu the lllili March, 1892, and was grant- 

inin ni" six years. The ('aiiailian 
|., , ; ujs ^ranted on the loth October, 1892. 
I .. I'.riiish patent became forfeited for non- 

i.,. nt of certain fees, on the 1st March, 
|s '7. Then* was some doubt whether a simi
lar .1.-fault in respect of the Italian patent 
.. .i iini a forfeiture ipso facto under the 
|: , in law. hut there was no doubt that the 
i...• .-iit expired at the end of the six years, 
wlifii mi steps were taken by the inventor for 
-- |. i;ewaI : Held, that the Canadian patent 

. , •.i• 1. i 21 That the words "foreign patent” 
s of the Patent Act. It. S. C. c. til las 

.■laled by .Vi & 50 Viet. e. 24, s. 1 I, include 
nil pa tent s' that are not Canadian. (31 That 

Mid exists " in s. 8 lias reference to the 
mi lime when the Canadian patent is 

iiicil. not when it is applied for. t4i That 
hi* Mills ••shall expire at the earliest date 

.mi which any foreign patent for the same in- 
: i xpires." are not to Ik* limited to the 

-. ï ' i ! - • 11 i m 11 by lapse of time of the potential 
term of the foreign patent, but include any 
ini ,h- at a time earlier than the end of the 
levin i'mv which the patent is granted, Gen- 
, ni I’ii;ihireling Co. of Ontario v. Dominion
• I ton Mill* i 6 Ex. 0. It. 357.

Promissory Note <liven for a Patent
/i*ç/R"| See lill.I.H OF EXCHANGE, III.

Residence of Patentee—Application for 
I'n! >it Inventor—Foreign Patent.]—Action
• infringement of a patent, by the assignee. 
l"-ii. amongst others, that the patentee was 
i h tin* time of granting of the patent a 
r"'iili*nt in this Province. The evidence shew-
• ! that the patentee had lived in the TTnited

for many years before 1850. when he
............. » Canada, leaving his family behind
I, uni applied for the patent : be remained 

! about three weeks after it was obtained, 
d. h'-iiig unsuccessful in disposing of it, he 

r*'m - '! in the States, where lie had since eon- 
l .md where he afterwards sold his 

: -la ' tin* plaintiff. Before coining to this 
l’i he had obtained a patent for his

"'I a< a citizen of the I’nited States. 
\ verdict was found for defendant generally.

■ g 11 there were other issues on which the 
iff was clearly entitled to succeed:— 

Ib' d that it would he useless to grant a new 
l"1 anse, although the issue taken was 

:"-1"11.-I-in| the statute requiring residence
" i .i" tin* time of making application for the 

piitiiii yet the evidence shewed clearly that 
Hi- patentee was not then a resident, and 

bint would Is* allowed to amend his plea. 
•'• I ihat the inventor must also lie a resi- 

t the time when he makes the discovery. 
" .;s to the effect of the tin ten tee having 

1 i-!> obtained a patent in the i’nited
Briggs v. Band, 18 l". 0. R. 642.

Stamping Patented Articles—License.]
1 an action brought for the infringp- 

1 patent right Held, that 12 Viet.
1 • ,i: S. ( c. 34. s. 281, only re-

1 date of the patent to be stamped
- -old or offered for sale, and does 

> 'in h stamping per se amount to a 
"'•■ 'be invention. Smith v. Mitch- 

1«M' I*. 391.

PATHMASTER.
Notice of Action. I.—Way, VI.

PAUPER.

Sec Practice—Practice in Equity Before 
the Judicature Act. XVII.

PAWNBROKERS.
Conviction Requirements statut' \

A conviction under the Pawnbrokers’ Act. C. 
S. (c. 91. for neglecting to have a sign over 
the door, as directed by s. 7. was held not 
to be sustained by evidence of one transaction 
alone: for the penalty attaches only on per
sons “exercising the trade of a pawnbroker.” 
Regina v. Andrews, 25 U. C. It. 193.

Rate of Interest. | -Remarks upon the 
law relating to pawnbrokers. A pawnbroker, 
under <’. S. (’. c. <11, may legally charge any 
rate of interest that may he agreed upon be
tween him and the pledgor. Regina v. Adams,

PAYMENT.

I. Payment of Money into Court,
1. Defence or Plea of Paginent in. 5239.
2. Effect of Papmcnt in,

(a i lx an Admission, 5241.
(b) .lx to Costs, 5241.

3. Executors. Administrators, Guardians,
and Trustees, 5243.

4. Insurance Moneys, 5244.
5. Interest Allowed, 5244.
0. Percentage and Fees of Officers, 5245.
7. Purchase Money of Land, 5245.
8. Receiver, 5240.
9. Restoration of Fund Paid out, 5240.

10. Seizure or Attachment of Moneys in
Court. 6248.

11. Sheriff, 5248.
12. Solicitor, 5248.
13. Other Cases. 5249.

II. Payment of Money out or Court,
1. Appeal Pending, 5251.
2. Creditors' Claims, 5254.
3. Infants' Moneys, 5250.
4. Investment of Money Paid into

Court, 5257.
5. Lunatics’ Moneys, 5258.
0. Mortgage Suits, 5259.
7. Purchase Money of Land, 5259.
8. Other Cases, 5200.

III. Payment to Creditors.
1. Generally—What Amounts to Pay

ment, 5201.
2. Appropriation of Payments,

(at General Principles, 5205.
(b) Particular Cases, 5200.
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3. Ilill* nml Sole*—I1 uifmml by, 5*273.
4. ('Inti ut* - Hu y in i ul by, 5276.
5. Currency in which Payment to be

Made, 5278.
(5. Modi mid Tinn of Payment, 5*271).
7. Pi mon lo whom Hu y mi nl Mailt, 5*280.
8. Hint or III fi ne, of Paymnit, 5*281.
!l. Presumption anil Proof of Payment,

10. Other fuses, 5283.

1. Payment of Money into Covrt.

1. Defence or Pica of Payment in.

Application to Part of Claim —Proof 
of llnmayi *. | When* in indebitatus assump
sit the defendant, as to all the moneys in the 
declaration except as to £33 14s.. pleaded the 
general issue, and as to that sum pleaded 
payment of tl Is. Sd. Into court, and no dam
ages ultra : and the plaintiff replied that he 
had sustained greater damages, hut at the 
trial obtained a verdict for the difference be
tween the sum of £33 14s.. and £1 1s. 8d. 
paid into court, as a sum admitted on the re
cord. without giving any evidence—the court 
set the verdict aside, as it was incumbent 
upon tlie plaintiff to prove damages, no spe
cific sum Is'ing admitted on the record in this 
form of action. Ho** v. Garrison, (JO. S. (52(5.

Application to Part of Claim Gen
eral Issue.]—To an action of indebitatus 
assumpsit, defendant pleaded :—1. As to all 
hut ill Mi Is. lid. non-assumpsit. 2. As to 
£28 12s. (Id. parcel, &c„ payment ; as to 
£77 Us. 5d. residue. &c„ payment into court. 
Plaintiff took issue on the first plea : travers
ed the payment alleged in the second; and us 
to the third plea, took out the money 
paid into court:- Held, that it was open to 
the plaintiff on the general issue to prove a 
charge not covered by the other pleas; and 
that the defendant, having sworn that he paid 
in nothing on account of that charge, was 
precluded from shewing that the other items 
which the plaintiff was entitled to would not 
cover the motiev paid into court. Taylor v. 
flood, U» l". C. It. 458.

--------  Sufficiency of Amount—Jury. 1 —
Induration upon the common counts. Plea, 
as to goods sold and delivered, that the goods 
were 721 tons of coal, purchased by defend
ants. at #2.76 per ton. that the amount due 
thereon. S1.UU1, was payable to the plaintiff 
at Cleveland : also another quantity of 284 
tons, for which defendants were to pay $sii4 
of current money of Canada ; and as to the 
money due in Cleveland they bring into court 
#1.311 « ai of lawful money of Canada, and 
sav the same is sufficient to satisfy the plain
tiff's claim. 1 temurrer. because tlu* plea ad
mits a cause of action for a certain sum, and 
pleads payment of a smaller sum in satisfac
tion : Held, that upon this plea the only 
question was. whether the sum paid into court ! 
was equal in value to the amount admitted to j 
he due the plaintiff, and. that I icing a matter 
of fact to he tried by a jury, the defendants I

were entitled to judgment. Crawford v. Heard, 
13 C. P. 35.

---------  Performance of Contract.] — Debt
oil bond conditioned to deliver to plaintiff nr- 
tain wood. Breach, non-delivery. Defen
dant pleaded, as to part of the breach, pay
ment of #25 into court, and as to the remain
der, performance : Held, on demurrer, a had 
plea. Thompson v. Kaye, 13 C. P. 251. dis
tinguished. Lowe v. Morice, Iff C. P. 123.

Election to Take out Time—Appeal. |
In an action to recover money for services 

rendered, the defendant pleaded that #325 was 
more than an ample and sufficient payment : 
that he had before action paid the plaintiff 
#25. and had always been ready and willing 
and was now ready and willing to pay him 
#5(M* more ; that before action lie had tendered 
#3do in payment of the services rendered, hut 
the plaintiff refused to accept it; and the de
fendant brought #31 * » into court in satisfac
tion of all claims and demands of the plaintiff 
in this in lion : Held, that the defence was so 
framed that if the plaintiff had desired to take 
the money out of court, lie must have elected 
to do so before replying or lie fore the expira
tion of the time for replying, as provided h.v 
con. rule ii.3i5, and must have taken it in sat
isfaction of all his claims in the action, and 
have fill'd and served a memorandum in ac
cordance with con. rule (535. Hut. as lie. in
stead of taking this course, proceeded with the 
action l in which he recovered more than 
#300), the defendant was absolved from his 
offer, and the money remained in court sub
ject to further order : the defendant was en- 
titled, in the absence of sfiecial circumstances, 
to have it remain to lie dealt with when the 
case should he finally disposed of : and it was 
open to the defendant to contend upon appeal 
that the amount recovered should he reduced 
below #3(Hi, notwithstanding the payment in
to court, by the plaintiff's election not to take 
the money out at the appropriate time, /liai
son v. Woods, 17 P. It. 541».

--------- Tim< extension—Judgment.] A
defendant brought money into court with his 
defence, under rule ( 181)71 410. in full satis
faction of one of the alleged causes of action. 
The plaintiff did not elect to take the money 
out of court within the time limited by rule 
4*24. and judgment was given in favour of the 
defendant upon the cause of action in resjiect 
of which the money was paid in. The judg
ment did not dispose of the money in court 
Held, that it remained in court subject to the 
final order of tlie court after the determination 
of the action, and must be disposed of in ac
cordance with such determination. The plain
tiff. not having elected to take the money out 
within the proper time, was not entitled, after 
judgment, to have the time extended by an 
order nunc pro tunc under rule 353. Mmiann 
r. Ferguson. 18 P. It. 201.

Receipt. | -See Mile* v. Harwood. 1 V. C. 
It. 515.

Time for Payment in. | — A summons 
may he taken out to pay money into court be
fore declaration, but it must Is* afterwards 
pleaded. Molson v. Monro, 1 C. L. Ch. !»7.

See Henderson v. Hank of Hamilton. 25 0. 
It. (541, 22 A. It. 414 : Haris v. Motional As
surance Co. of Ireland, 1(5 P. It. 11(5.

Sec the next sub-head.
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1*. Effect of Payment in.

( n i A# an Admission.

Trover for conversion of five cattle, as to 
«hi'li tin* defendants paid into court $52:— 
11.1.i ih,h such payment admitted only a 
. ni.- c.f action, not the particular cause sued 

and I lint defendants were entitled to a
mi . i. ........ vidence proving no conversion by
,|,.;'..iiilants. ti'Rorke v. Ur cut Western It. W. 
• . .. 23 l . V. It. 427.

I'li,» defendant stated in his defence that in 
i;iM- ih- court should be of opinion that lie 
ua- dile for the payment of the balance. &c., 
!... H - defendant, brought into court tin- sum 
nf >i.diNi, saying that the same was sufficient 
i . |-a\ in full all claims of the plaintiff in re- 
-ii, i .a I lie halaiice, jicc. : and paid into court 
under his defence the said sum of $4,1 too. 
ulii.h was withdrawn by the plaintiff after 
inn- and before trial. The Judge at the trial, 
although lie held that the plaintiff was not 
.-i.i n l.-d to recover, refused to order him to re
fund til.* $1.300. An appeal from such re
lu si I was dismissed with costs, as the result 
-a a dhision of opinion :—Held, by the su- 
l'i • : I.-- court, that the payment was a payment 
into court in satisfaction which the plaintiff 
had a right to retain, notwithstanding his 
a- :i"ii was dismissed at the hearing. Hell v. 
/ m/'", 12 A. 1». 1 : »<. sub nom. Eraser v. 
It'll. 13 S. C. It. 540.

Tlie plaintiffs sued for work and labour as 
contractors, claiming a balance of $511. The 
di -.-I,dam by his statement of defence denied 
all the allegations in the statement of claim, 
and i hi said that $300 was sufficient to satis
fy i le- plaintiffs' whole claim, and he paid 
that Him into court in satisfaction of such 
claim. Von. rule 032 provides that “ the pay- 
iii'-i11 into court shall not be deemed an nd- 

ol the cause of action in respect of 
«!i h it is so paid:”—Held, that the plain

er" not entitled. Is*fore the determina- 
the suit, to take OUt tlie money paid

im......art. unless they took it in full satisfae-
ti'.: "f their claim. Kane v. Mitchell, 13 1‘. 
K. 118.

> • ItoMs v. Harrison, 0 O. S. t520, ante 1 : 
A’....... . Loos. 11 I*. It. 118, post | ht.

officer had no alternative but to tax to the de
fendant ltis full costs incurred, ns well lief ore 
ns after the payment into court. Small v. 
Lyon. 10 1*. II. 223.

The statement of defence set up that the 
assault complained of was in self-defence, and, 
as nil alternative defence, that, while the de
fendant did not admit his liability for dam
ages. he brought into court $150 and said 
that the same was sufficient, &c. : Held, that 
the money paid into court under this defence 
could not he retained there to answer the de
fendant's costs, if he succeeded, unless a pro
per case was made for ordering security for 
costs. Royers v. Loos, 11 V. R. 118.

The rule as to costs before tin* Judicature 
Act was, that if money was paid into court 
in respect of the whole cause of action, and 
the plaintiff refuses! to accept it in satisfac
tion, and recove ml no more at the trial, the 
defendant was entitled to judgment ami his 
costs of the suit : and there is nothing in the 
Judicature Act to alter this rule. 'J'obin v. 
Med ill is. 12 1*. It. (10.

The plaintiffs claimed in this action $3.- 
2411.3IS. “ amount of defalcation of J.," and 
$110.55 for certain expenses connected there
with, in all $3.330.01. The defendants paid 
into court $3,273, alleging by their notice of 
payment in. that it was sufficient to satisfy 
tin* plaintiffs’ claim. There was no specific 
application of tin* money paid in to any part 
of the claim. The plaintiffs did not deliver a 
statement of claim, and, upon notice of a mo
tion under rule 2<>3 to dismiss the action be
ing served by the defendants, the plaintiffs 
gave a notice under rule 170 of withdrawal of 
the balance of their claim:- Held, that the 
plaintiffs had no power under rule 170 to 
withdraw : the portion of that rule relating to 
the withdrawal of part of the alleged cause 
of the complaint is applicable only where the 
part sought to be withdrawn call be severed 
from the rest of the claim ; and an order dis
missing the action was proper. Semble, that 
the plaintiffs, not having under rule 218 ac
cepted the money in full satisfaction of their 
claim, were liable to pay the whole costs of 
tlie action; but the disposition of costa by the 
local Judge who made tlie order was not inter
fered with on apiieal. Itank of London v. 
Uuaranttc Co. of Xorth America, 12 P. It. 
480.

(h) An to Costs.

" defendant, in an action of assumpsit, 
I ! 1 "V into court and died, and the »<•-

• VTind the plaintiff afterwards sued 
'! i udant's executors for the same cause of 

•''id took tlie money in the former suit
1,111 .....ft. hut proved his debt to no larger

Held, that he could not retain the 
1 lie- first action, and recover against

'•tors for the difference between the 
a ml that originally paid in. 

f'hoat, Il O. S. 407.

- - f- mlant brought into court with his
' •> Mini which lie pleaded was sufficient

the plaintiff’s claim, and the Judge 
! •'], finding that it was sufficient, di

raient to be entered for the defend- 
l Held, that the Judge at the

1 discretion to deal with the question 
"id having exercised it, the taxing

The defendants having paid into court 
twenty cents less than the correct amount due 
by them, the plaintiff was held entitled to full 
costs. Henderson v. Hank of Hamilton. 25 O. 
It. 041, 22 A. It. 414.

The plaintiff in an action in a county court 
claimed $110, tlie balance alleged to he due 
upon tlie sale of a chattel, and the defendant 
brought into court $05 in full of the plaintiff’s 
cause of action, which the plaintiff accepted in 
due time. The Judge of the county court 
thereupon made a summary order allowing 
the defendant to set off his costs incurred in 
the county court in excess of such costs as he 
would have incurred in a division court 
against the costs of the plaintiff, and to enter 
judgment and issue execution for the excess, 
if any, of the costs of the defendant over and 
above the costs of the plaintiff : -Held, that
the plaintiff «as entitled to tax his costs <>f 
the action according to the county court scale,



5243 PAYMENT. 6244

irrespective of the nmount pnid into court and 
accepted by him in satisfaction of his claim : 
and the plaintiff being entitled to his costs by 
the express provision of rule ( 18971 42"» 
t which is not qualified by rule 1 1301. they 
were not. subject to the discretion of the 
Judge. llabeock v. Staudinh, 111 1\ It. 11)0.

3. Executors. .1 <liniiii*tralois. (}nurdinn*, and 
T runt ce*.

Infants' Moneys. | An ap|dication for an 
order sanctioning the payment of a bequest in 
favour of infants to their father, who with the 
infants resided in a foreign state, and had 
there been appointed guardian by a surrogate 
court, was refused, and the executors were 
ordered to pay the amount of the Itequest into 
court. lie Andrews. Il 1\ It. lit'.», distin
guished. He /‘err. 11 P. It 301.

Where an infant had lieeome entitled to a 
fund, the subject of an express trust in her 
favour under a w ill, and the fund was claimed 
in the infant's name by her guardian appoint
ed by a surrogate court, but the infant, re
presented by the ollicial guardian, opposed the 
claim : —Held, that it was not a case in which 
an order should he made under It. S. O. 1887 
c. HO. s. 37. upon the application of the trus
tees of the will, determining the claim of the 
guardian: lint that the trustees should be al
lowed to transfer the fund into court. Hug
gins \. haw. 14 A. It. 383. distinguished. He 
Mother*. IS p. U. 13.

Where infants are entitled to maintenance 
«"it "f a fund in the hands of the executor of 
their father's will, against whose character 
or solvency there is no imputation, it is never
theless their right to have the fund brought 
into court. /i*c Humyhriea, Mortimer v. 
11 uiny/uie*, is p. lh "SO.

The defendant, having in her hands a fund 
to the benefit of which the plaintiff, an infant. 
Wits entitled, asserted that, by the terms of the 
trust upon which she held it. she had a dis
cretion as to the application of it for the bene
fit of llie plaintiff. She nevertheless paid the 
money into a bank to her oxvn credit as trus
tee lor I lie plaintiff, and agreed that she would 
not use it except for his benefit, and would 
pay it to him at majority: Held, that the 
defendant was a mere trustee for the plaintiff, 
without the discretion which she contended 
for: and a summary order (made before de
livery of statement of claim in an action to 
recover the fund and for an injunction) re
quiring the defendant to pay the fund into 
court, and thereupon perpetually staying the 
action, was affirmed, lie Humphries, Morti
mer v. Humphries. IS |\ |{. •JNll. approved. 
H liitiirooil \. Wliilcirood, 1!) P. It. 1N3.

Order for Payment — 1 émission.] — 
Where an administrator by his accounts ad
mitted in bio hands $112, the court refused a 
motion for payment of that amount into court 
pending the reference. Collin* v. (trine, 3 Ph 
Ch. 7o.

•/urindirtian of Referee.}—The re
fers* in chambers has no jurisdiction to make 
an order for payment into court by an execu
tor or administrator of amounts admitted by 
him to be in his hands. Itr Curry. IP right v. 
Curry, Curry v. Curry, S p. H. 340.

4. I nntn a arc Moneys.

Administration Voluntary Payment.]
A testator insured his life for the benefit of 

his wife and children. The policy provided 
that the money should Ik* payable as might lie 
directed by will. The testator by will ap
pointed executors, and gave his wife the in
come of his estate for life and after death the 
corpus to his son. The executors renounced 
probate, and after revocation of a prior grant 
to the son, who was then a minor, administra
tion was granted to the defendant 1*. The 
policy provided that the money might be pay
able to the executors or administrators. The 
Art 47 Viet. c. 2ii (O.) provides that such 
policx moneys to which infants are entitled 
shall be payable to a "trustee, executor, or 
guardian." P. claimed the moneys as admin
istrator, whereupon the insurance company, 
under s. 15 of the Act, and («. O. 107, and rule 
541 tu 1, O. ,1. Act. applied to the master in 
ordinary in chambers for leave to pay the 
moneys into court. The master held (1 i that 
voluntary applications to pay in money may 
l>e made in chambers. (2) That under rule 
541 (a t, O. J. Act. lie had jurisdiction, by 
virtue of the administration proceedings be
fore him. to make the order. (3) That the 
money was no part of the estate subject to the 
control of creditors, and when paid in should 
la* " ear marked," and not mixed with the 
other funds of the estate. On appeal by the 
administrator. IV. an order was made directing 
that the money in court he paid out to the in
surance company. Merchant* Itank v. Mon- 
teitli. I!x 11. Standard Life .Insurance Co.. 10 
I'. It. 588.

Stakeholder. I — Although the rule of 
equity is. that money in the hands of a stake
holder held for others, whose rights are to be 
disposed of by the court, will usually lie order
ed into court : still, it must lie dear that some 
of the parties litigant are entitled to the fund 
or a portion of it. Where, therefore, the pro
ceeds of a policy of insurance which had been 
deposited with the attorney of a bank, to be 
held in trust for such bank, and with the pro
ceeds to pay off the liabilities to the bank of 
the person making such deposit, had been 
paid to and were still in the hands of the at
torney, and the depositor, without shewing 
what amount was due the bank, applied to 
have the money paid into court by the attor
ney. the court, under the circumstances, re
fused the application. Corbett v. Meyer*. 10
(ir. 30.

Trustees - Conflicting Cfoim*.!—On nn 
application by a benevolent society for leave 
to pay insurance money into court, claimed by 
different parties: Held, that s.-s. 5 of s. 53 
of the Judicature Act extends the benefit of 
the Act for the relief of trustees to such cases, 
and that the society was entitled to pay the 
money in. Hi llujus, 24 U. It. 31)7.

5. Intercat Allowed.
Moneys in Hands of Protlionotary

Hate Received by Him.}—Under 31 Viet. r. 
12. and 37 Viet. c. 13, the minister of public 
works of the Dominion of Canada appropriat
ed to the use of the Dominion certain lands in 
Yarmouth county, known ns " Hunker Island." 
In accordance with said Acts, on the 2nd 
April, 1875. he paid into the hands of W„ 
protlionotary at Halifax, the sum of $6,180 a*
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,-nsation and interest, as provided by
11.. , Acts, to be thereafter appropriated 
111;■ 11 — ilie owners of the said island. This

is paid, ai several times, by order of 
ti... -i.prcnie court of Nova Scotia, to one A., 

owner, to one G.. ns mortgagee, and to 
ii.'i's entitled, less $10. As the money had 

r. ni,'i| in the hands of W., the prothonotary 
■ -I:., . flirt, for some time, IL, attorney for 

i; ;,|.|i]it>d to the supreme court for an order 
,,f the court calling upon W. to pay over
11.. . interest upon O.'s proportion of the 
money-, which interest (H. was informed) 
I.ml 'been received by the prothonotary 
from the bank where he had placed the 
amount on deposit. W. resisted the application 
on the ground that he was not answerable to 
i!,« proprietor of the principal, or to the court. 
i'.,r interest, but did not deny that interest had 
been received by him. A rule nisi was grnnt-

urt and made absolute, ordering 
the prothonotary to pay whatever interest 
he in l ived on the amount :—Held, that the 
prothonotary was not entitled to any in
terest lie received on the amount : Held, that 
the prothonotary was not entitled to any in- 
!••!•' -I which tiie amount deposited earned 
while under the control of the court. That 
in ordering the prothonotary to pay over the 
interest received by him. the court was simply 
evhising the summary jurisdiction which 
■ i h of the superior courts has over all its 
immediate officers. Wilkin* v. Qcddca, 3 S. 
c. it. :$03.

Rate of Interest — Rate Allowed by 
Court Supplementing. 1 — During the pro- 

uf this action money had been paid into 
court by the defendants, which remained there 

for upwards of seven years : Held, 
at!'n mg the judgment in 12 O. R. 102. that 
mi taking I lie account between the parties the 
defendants were liable to pay In respect of 
'I - .-mu the rate allowed upon the residue of 
il,** principal, and were not limited to the rate 
allowed by the court. Powell v. Peck, 1"» A. 
It. 138.

fl. Percentage and Fee» of Officer*.

(Hailstone v. French. 0 C. P. 3ft; Car- 
rail v. Potter, 3 P. It. 11.

7. Purcha*e Money of Land.

Contest ns to Incumbrance — Convey-
' I Where there was 8 con* 

■1 •' it* to whether a purchaser bought 
' ' i to or free from a mortgage which was
"V ’ ....... and there was no suggestion

1 in respect of the purchase money.
a very special case refused to 

ment of the amount into court peud-
.... 'lings, though a conveyance had been

I :md the purchaser had gone into pos- 
Mulliolland v. Hamilton, IS Gr. S3.

Dclay^ In vestigation of Title — Posacs-
I’ossession and user of the premises do 

ihe vendee of his right to have n 
~ 1 ■ -hewn ; hut where unreasonable de-

urred in requiring title to be ad* 
1 , 1 V’irt will order the pttrehase money
, * into court, pending the investiga-
1 ............Rtle. Crook* v. fllcnn. 8 Gr. 239.

Judicial Sale Payment to Solicitor.]— 
Instalments of purchase money (not the de
posits on sale» were paid by the purchasers 
to the solicitor 'of the plaintiffs, and by him 
paid into court:—Held, that he was not en
titled to any remuneration from the estate for 
such services, it being the duty of the pur
chasers to pay their moneys into court. Ro 
Robertson, Robertson v. Robertson. 24 Gr. 
555.

Specific Performance -Reference a* to 
Title.] — A person went into possession 
under a contract for the purchase of a lot of 
forest land, in order to clear and cultivate it, 
and thereby raise the purchase money, which 
was to be paid by instalments. On a bill filed 
by the purchaser for a specific performance 
of the contract Held, that lie had not. by 
going into possession, waived bis right to a 
reference as to title : and that he was bound 
to pay his purchase money into court, pend
ing the inquiry before the master. O'Keefe 
v. Taylor, 2 Gr. 395.

8. Receiver.
Default — Attachment — Irregularities-— 

Punishment — Claim upon Money — Specific 
Order for l,ayment.\ — An attachment lies 
against n receiver ns an officer of the court 
for default in compliance with an order to pay 
into court money found to be in his hands as 
receiver. The power* of the court are not 
invoked nor its process issued for the purpose 
of recovering or enforcing payment of a civil 
debt or claim inter partes, hut by punishing its 
officer, who has disobeyed its order ; and ss. Il 
and 11 of R. S. O. 1HJS7 c. 97 arc inapplicable. 
An understanding between the receiver and 
the solicitor of one of the parties ought not 
to lie accepted as an excuse for non-compli
ance with the order to pay in. more especially 
when the authority to waive the order is not 
admitted, but denied. Nor can the receiver 
be permitted to discharge himself by setting 
up claims upon the money which, had they 
been put forward in the first instance, would 
probably have prevented bis appointment. 
Where, upon an application in such a case to 
rescind an order for an attachment, no objec
tions are taken to the regularity of the pro
ceedings. the court of appeal should not be 
astute to discover them or permit them to be 
raised for the first time on the argument of 
the a|i|ieal. In this case, a letter written by 
the receiver, before the order for his attach
ment was made, stating that lie was ready to 
pay the money into court as soon as a specific 
order for that purpose was made, was regard
ed as an answer to his subsequent application 
for relief against it. ns shewing that the 
grounds urged upon appeal were n mere after
thought. Semble, tlnit a specific order to pay 
over the balance is the proper course in the 
first instance. Fawkes v. Griffin, 18 P. R. 48.

9. Restoration of Fund Paid out.

Payment ont by Mistake — Lapse of 
Time. |—Statutes of limitation have relation 
only between subject and subject -the Grown 
cannot he hound by them. The supreme court 
of judicature for Ontario is n public trustee 
ns to all moneys and securities in its hands.
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Moneys in court lire in custodift legis, in this 
case tantamount to custodia régis, and to such 
u fund and such a custodian the Statute of 
Limitations has no pertinent**. Suitors and 
claimants are not barred by any lapse of time 
in their application for payment out of moneys 
to which they are entitled, and reciprocally 
they should not be protected by lapse of time 
from making restitution, if they have improp
erly or fraudulently received moneys from the 
court to which they have no just claim. Re
stitution was ordered after a period id" four
teen years, without interest, as the mistake j 
was that of an ollicer of the court. Where 
moneys in court have been improperly paid 
out in an action, u motion to refund the 
amount is the proper procedure. AIIstmll v. 
Oort tier, til U. K. 495.

Performance of Undertaking \listak<• 
os to —Petition.] W. entered into a con
tract for the purchase of property, the price 
being payable by instalments, and the vendor 
was to give the vendee. W„ a bond of in
demnity in respect of a mortgage oil it. which 
was not due. A decree was made, at the suit 
of the vendor, for specific* performance, on the 
undertaking of the plaintiff, recited in the de
em*. to procure a release or discharge of the 
mortgage, and the overdue instalments were 
ordered to be paid into the bank, subject to 
the further order of the court. On a question 
subsequently arising as to the effect of this 
undertaking : Held, that the performance of 
the undertaking was not a condition prece
dent to paying in the money, but to its being 
paid out. Hobson v. IT ride, Iti (ir. 410.

A sum of money having been paid in under 
the decree, an application was made by plain
tiff to have it paid out, which the court de
clined to order without an unconditional exe
cution of a discharge by the mortgagees. A 
dei*il sealed by tin* mortgagees, but which had 
never been delivered, was then, through some 
misunderstanding, submitted to the court as 
duly executed and delivered, and on the faith 
of this representation the money was paid out. 
On the facts being discovered by defendant 
and brought before the court on petition, the 
court ordered the restoration of the money. 
lb.

Winding-up Act Hcecivcr-Oencral- 
W ru ut/(ni l’a n mint Jurisdiction. | -Where
the liquidators of an insolvent bank have 
passed their final accounts and have paid into 
court the balance in their hands, and that 
balance is by inadvertence paid out of court 
to a person not entitled to it. the receiver- 
general has such an interest in the fund that 
he may,even before three years from the time 
of payment in have expired, apply to the court 
for an order for repayment into court of the 
fund. The court has also inherent jurisdic 
lion i" compel tie* repayment into court <>f 
money improperly obtained out of court. In 
rc i'cnlra! Itank of 1'annda, Ilogaboom's 
Case, 24 A. 11. 470. 28 8. (’. It. 192.

'Hie judgments of the court of appeal and 
of the supreme court in this case (24 A. It. 
-IT". L's s. (’. It. 192), are conclusive on the 
point that the moneys repaid into court in 
this matter, pursuant to those judgments, 
after having been erroneously paid out to cer
tain applicants, being the balance unclaimed 
in the hands of the liquidator by an insolvent 
bank after passing their final accounts, were j 
the property of the receiver-general of Can
ada under R. S. C. c. 129. s. 41. subject I

to the liability of paying it over to the per
sons entitled thereto. In re Central Hank of
• 'anada, 80 t ». it. 890.

See Ittll V. Fraser, 12 A. R. 1. 13 8. C. It. 
54ti; ante 2; Citizens Ins. Co. v. Carsons, .T2 
(’. I\ 492 : Pritchard v. Pritchard, 18 O. It. 
173, 178.

10. Seizure or Attachment of Moneys in 
Court.

Attachment. | — See Maephcrson v. Tis
dale, 11 V. R. 201.

Execution. |—Money paid into court is 
not liable to seizure under execution while in 
the hands of the ollicer of the court. Calnr- 
Icy v. Smith, ti L. J. 07.

11. Sheriff.

Confession of Judgment -iSVeiiril|/— 
Money l{culizctl.\ A confession was given to 
secure a second set of sureties of a county 
treasurer, but on an arbitration it was found 
that defalcations had occurred under a form
er bond, a surety in which was also in the sec
ond. The evidence was conflicting as to whether 
the protection was for one set or for all. On 
a motion to retain in the sheriff’s hands, 
moneys which had been made on the confes
sion, it was ordered that the whole amount 
slnmhHie paid into court. Leonard v. Hlavk,

Improper Payment -Costs.]—Where a 
sheriff has improperly paid money into court, 
a Judge will not order the sheriff to pay the 
costs of such payment into court, but the pro- 
|s-r application is for the sheriff to pay over 
the money returned by him as made, without 
reference to the payment into court. Crumble 
v. MeSauyhton. \\Untuck v. McSnuyhlon, 5 
L. .1. 101.

Interpleader Proceeds of Sale of 
Hoods.] — The gross proceeds of a sale of 
goods in an interpleader matter should be 
paid by the sheriff into court without deduct
ing anything for his expenses. Ontario Hank 
y. He veil, 11 I*. R. 249.

Moneys Realized under Executions. |
—See Sheriff.

Right to Pay. | A sheriff has no legal 
right to pay into court money made upon a 
writ in his office. Oladstonc v. French, 9 C. 
V. 30.

12. Solicitor.

Deposit on Sale Payment to Solicitor — 
l)< fault.] Where the plaintiff's solicitor 
made default in payment into court of the 
ten per cent, paid to him at the time of sale, 
under the conditions of sale:—Held, that the 
other parties entitled to the purchase money 
should not suffer thereby, but that the plain
tiff’s share should be charged with tin* de
ficiency. Mulkins v. Clarke, 11 V. R. 390.

Order for Payment in—Payment to 
Solicitor.]—Where money is ordered to be 
paid into court, a payment to the solicitor of
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.. parly entitled to it is not n good one, and 
h , i . i'i.iv is no ground for dispensing with 
l a vu . in into court. Blackburn v. Sheriff. 
1 < ’la. Ch -•UK

Order for Payment out Rescission—- 
/*, ,mil „f Repayment—Contempt—Commit- 
loi i A solicitor in an action land obtained 
an order for the payment out to him of cer- 
tM in moneys in court, and upon such order 

In.si the moneys. Subsequently an order 
v a- obtained rescinding the above order and 
: iv. iiim tin* solicitor to forthwith repay the 
-aid moneys into court, and to pay the costs 

ila- application. On his non-compliance 
therewith a motion was made for his com- 
i, mil : Held, that the order for committal 
>1 .U !.| go. for what was sought by the mo- 
1, m was the punishment of the solicitor for
his ... itempt in disobeying the order of the
. in; and that con. rule 8ti7 hud no nppli- 

Pritcliurd v. Pritchard. 18 O. It. 173, 
ITS.

■ Be Robertson, Robertson v. Robertson,

13. Other Cases.

Alimony \rrest—Bail Bond—Default—
/’■<......it into Court.] Where a party is en-
ml.'.l !.. an assignment of a bond, and to
i a it lor his own benefit, his rights are

in regard to money deposited ; and 
an alimony suit tin- statutory bond 

I r a writ of tie exeat has been given, the 
!• . ntiff is entitled to have the money de
posited as collateral security therefor, paid
ii ! ■ . .>urt, and applied in discharging arrears

mom Richardson v. Richardson, 8 I*.

When- the plaintiff in an alimony suit ob- 
1 i writ of arrest, and the defendant gives 

breach of the bond is committed, 
k entitled to have the amount for 

the writ was marked, paid into court, 
!.. applied from time to time in payment 

■ alimony and costs :—Semble, upon such 
i t ihv 'iireties are entitled to be dis- 

- i from their bond. Xcedham v. Xccd- 
Ur. 117.

Costs out of Fund —Interpleader Issue.] 
•miifTs and defendants, being joint otvn- 

. \oscl, instituted a suit to have the 
i lup terminated. The vessel was sold 

•1er order of the court, and notes taken in 
! a -ment, and deposited with the regis- 
"f the court. Subsequently these- notes 
'inal on in the name of the registrar,

• xi-culion obtained, under which the ves- 
'.■i/.'.l as the property of the makers.

! '• a lined by certain persons, the sheriff ob- 
"i order for an interpleader between 
•I the execution plaintiff, but without 

i . of the court being asked by the ex- 
! Inintiff therefor, or for the litigation 
an 1 the claimant succeeded in the is- 

"" motion to have the costs of the issue 
1 of the moneys in court :—Held, that 

i .ii of the court should have been oh- 
the contest nt law, if the parties 
look to the fund in court for the 

•I. that not having been obtained, the 
must make out a special case to get 
out of the fund. Under the circutn- 

v the costs at law were ordered to be

paid, but only lietween party and party, and 
on terms. Macdonald v. Carrodi. 1 Ch. Ch. 
345.

Directors Admission.]—On a bill against 
the directors of an incorporated company for 
misappropriating the corporate funds, the de
fendants having answered admitting certain 
moneys to have been received by the directors, 
a motion to pay the amount into court was 
refused. Hamilton v. Desjardins Canal Co.,
1 (Jr. 1.

Expropriation -Atrard.] —Payment into 
court of amount awarded for compensation of 
land expropriated by a municipality for a 
court house site. In re Beckett und dtp of 
Toronto. 10 O. It. 100.

How Paid in—Bank.]—Money ordered to 
be paid into court must be paid into the Can
adian Hank of Commerce, as provided in Con. 
U. < >. 352, and in no other manner. Bloom
field v. Brooke, 0 P. It. 2<*5.

Judgment. | -See Stevenson v. Sexsmith. 
21 Ur. 355.

--------  Indemnity.] — Where judgments
were recovered against the plaintiff, and he 
sued the defendants upon a bond of indemnity 
to recover the amount of the judgments, al
though lie had not himself paid them :—Held, 
that the defendants should lx- ordered to pay 
the amounts into court. Boyd v. Robinson, 
20 U. It. 404.

---------Price of Goods— Possession.] — In
an action for damages for refusal to accept 
goods sold, judgment was given for the plain
tiff for the full price of the goods as damages, 
and the defendant was allowed to pay the 
amount of the judgment and costs into court, 
to be paid out to the plaintiff upon his shew
ing that the defendant could obtain possession 
of the goods. Tufts v. Poness, 32 (>. It. 51.

-------- Security for Performance—Com
promise. | A suit having been brought for 
the specific performance of an agreement of 
compromise, after amendment of the hill and 
a special injunction granted, on the merits 
confessed in answer to the original bill, re
straining proceedings nt law, judgment was 
obtained in an action brought by defendants 
for the recovery of the whole amount origin
ally claimed, but which the plaintiff had always 
denied his liability to pay. A motion was 
made—amongst other things for the pay
ment into court of the amount of the judg
ment. or for security for the performance, by 
plaintiff, of the decree of the court. Payment 
into court was refused, but security ordered 
to be given for the performance of the articles 
of compromise, in the event of the same being 
decreed. Merritt v. Tobin, 1 O. S. 257.

--------  Set-off — Cross-action.] — Where
there were cross-actions, in one of which 
a sum had been reported due and a claim of 
set-off had been disallowed, in a subsequent 
action brought to recover the sum disallowed, 
the plaintiff was held entitled to move for 
judgment under rule 324. Hut the affidavits 
filcii on the motion being conflicting : Held, 
that the action must lie entered for trial nt 
the sittings for the examination of witnesses, 
bin ilu- amount found due in the first action 
was ordered to he paid into court, to abide 
the result of the second action. Praneis v. 
Francis, t) P. It. 200.



5251 PAYMENT. 5252

Mechanics' Liens -Discharge of Owner
- Costs. | In u mechanics’ lien action a cer
tain sum was found due from the owner to the 
contractor, and the latter was found indebted 
to other lienholders. 1'ayment of the former 
sum into court was ordered and made, the 
amount, however, being insulBcient to pay the 
claims of lienholders against the contractor. 
The latter then appealed unsuccessfully, and 
was ordered to pay the costs of appeal to the 
owner, who contended that these costs should 
he paid out of the moneys paid by her into 
court : Held, that by the payment into court 
for distribution she was discharged from her 
liability, and the money ceased to be hers, and 
that she was not entitled to have the costs 
due to her deducted from the amount paid in. 
Patten v. Lutdlutr, 2<i O. It. 181).

Order for Payment in .1 ppeal—Stay 
of Proceedings. |- An order for payment of 
money into court, pending a reference to the 
master to take accounts, &c.. is an order upon
which the court will stay ..........lings upon the
perfecting of the security, in the event of the 
order being appealed from. Whitehead v. 
IDiffalo anil Lake, Huron /«’. It". Co., 7 Or.

— Hearing—-Report.] Where a hill 
was filed to compel a railway company to 
carry out a contract entered into by their 
agent for constructing the road, and the evi
dence shewed that, at the prices agreed upon, 
which the company insisted were most ex
orbitant. a balance of £12.500 was due to the 
contractor, the court at the hearing ordered 
that amount into court without waiting for 
the master’s report. Whitehead \. Ituffalo 
and Lake Huron R. IV. Co., 7 (Jr. 351.

Interlocutory Motion.]—An inter
locutory order for payment into court will be 
made only where, upon all the evidence be
fore it. the court is satisfied that at the hear
ing a decree must inevitable be made in favour 
of the party moving. MeClennaghan v. Ru- 
elm nan. 7 tlr. 1)2.

-------- Notice—Indorsement.']—An order
for payment of money into court is an order 
for payment of money within the meaning of 
Con. <J. O. 21)1. Such an order does not re
quire to be indorsed with the notice, schedule 
X. to the orders. Nelson v. Nelson l! 1\ R. 
11)4.

Payment Into Bank to Credit of 
Wrong Cause. | See Johnston v. Johnston. 
1) 1'. R. 259.

Protection against Incumbrances. |
- See Armstrong v. Auger. 21 O. R. OS.

Surety Amount of Rond Given for Se
curity for Costs. | — See Kelly v. Imperial 
Loan Co., 10 I*. R. 499.

Tender Compensation.] — f)efence of 
tender without payment into court in an ac
tion to recover money as compensation for 
land expropriated. Demurest \. Midland R. 
IV. Co., 10 f\ R. 040.

II. Payment of Money out of Court.
1. Appeal Rending.

Rehearing. | -A sum of money having 
boon paid into court by defendant, instead of

being paid to plaintiff, as directed by a de
cree of the court, upon depositing which pro
ceedings against defendant were stayed, he 
having signified his intention of appealing 
from this decree—the plaintiff moved to have 
this money paid out to him pending the ap
peal. The defendant upon the motion under
took to enroll the decree at once if plaintiff 
would consent, and to urge on the appeal to a 
hearing. The court refused the application, 
hut without costs ; and on the application of 
the defendant the deposit on the rehearing 
was retained in court for two weeks to en
able defendant to proceed with the appeal. 
Il,U v. Ruth,, font. I Cli. Vli. 121.

Where a certain sum ordered to he paid to 
the plaintiffs under a decree had, pending a 
rehearing and appeal, been paid into court 
by arrangement belw<-en the parties, to obtain 
a stay of proceedings, in lieu of the security 
required by s.-s. 4 of s. 10 of the Act relating 
to appeals : and on the appeal the decree was 
affirmed only in part, that part directing the 
payment of the money lieing in part reversed 
by the amount being reduced to a comparative
ly small sum: a motion to pay out the money 
to the party who Imil paid it in was granted. 
Lindsay Petroleum Co. v. Hurd, 3 Ch. Ch. Hi.

To Court of Appeal. | About $40,no0 
was paid into court during the progress of the 
suit. The decree dismissed the bill, and or
dered payment of the money in court to de
fendant. The plaintiff appealed, and paid 
#41 hi into court as security for costs. Subse
quently an order was made by the referee 
staying payment out to the defendant, pending 
the appeal, upon the plaintiff giving additional 
security to the amount of $200 for the dif
ference between the legal interest and that al
lowed by the court : -Held, on appeal, that 
such order was not ultra vires nor unreason
able. McDonald v. Worthington, 8 1*. It.
554.

The plaintiffs having moved for an injunc
tion to restrain the sale of goods under exe
cution. the motion was enlarged and the sale 
permitted to proceed, the money arising there
from being directed to be paid into court to 
the credit of the cause, there to abide the 
further order of the court. The injunction 
was afterwards refused : Hold, that the pay
ment out of the fund was discretionary with 
the court, and that pending the appeal to the 
court of appeal the same should remain in 
court, hut might be paid out on proper se
curity being given, livid, a*so. no objection 
that the order refusing the injunction and the 
order for payment out had not been entered. 
King v. Duncan, 1) I\ R. (11.

The plaintiffs, who resided in England, ob
tained a verdict for the price of goods in the 
defendants’ possession. The defendant ap
pealed to the court of appeal. The plaintiffs 
applied for payment out of $300 paid in by 
them as security for costs on commencing the 
action : Held. that, as the plaintiffs were 
shewn to have goods in the country, and in 
the defendants' possession, the $30(1 should lie 
paid out. But for this the plaintiffs would 
not have been entitled to the money, the ap
peal being a step in the original cause, not 
a new action. Napier v. Hughes, 9 I*. R. 104.

Money paid into court in lieu of giving the 
usual bond for security for casts will not lie 
paid out to the party "paying it in. in whose



5253 PAYMENT. 5254

favour a decree lms been made, ponding nn 
to the court of appeal. National In».

v. / .,;<«<«. it i*. h. 202.
To Privy C<-nncil.]—Right to recover in 

artioii money paid out of court on Judge’s or- 
,],.[■ p.n.ling appeal to privy council. See 

ns" In». Co. v. Parson», 32 C. P. 492.
To Supreme Court of Canada.]- 'Hie 

,iants paid $400 into court ns security for
t|i....... of an appeal from an interlocutory
,,ri!■ and afterwards another $400 as security 
f.,r the costs of an appeal from the decree at
11.. , i ••aring. and afterwards another $400 as 
.... uni v for the costs of an appeal from an 
onl r refusing a stay pending the appeal. 
Ti, - three appeals were all allowed, and the 
plaintiff then appealed to the supreme court of 
I ’.11 • i• ia. notwithstanding which an order was 
nia'!" for payment out of court of the $1.200 
to the defendants : Held, that where money
l i« .... .. paid into court for a speeilic purpose,
and that purpose has been answered in favour 
of the person paying it in. it will he paid out 
t«. that person. McLaren v. Caldwell, 9 F. R. 
11\

< in the Kith November. 1881. an order was 
made directing IX to pay a certain sum of 
money into court. D. appealed from this or- 
.|.-r to tin* court of appeal, and for the purpose 
of staying execution, instead of giving se
em ! . a.« required by R. S. O. 1S77 c. 98.
- I he paid this sum into court, being auth
or ire,] «, to do by an order in chambers. On 

'JTth <Holier, 1SS9. the court of appenl re- 
-. i--. il the order of the 19th November. 1881. 
TI r—iiondeiits tin'll gave notice of appeal to
the supreme court of Canada: Held, that the 
money paid in by I>. must he taken to have 
lieeti so |laid in lieu of the bond required by 

.. -• ;11111• . that when the decision in apical 
' - gi\en in P.’s favour, the money had serv- 
. ! Mi.- purpose for which it was paid : and 

ghl !.. be repaid. Re Donovan, 
W 1. V. IleattV. in P. R. 71.

Th- defendants, being entitled by the judg
ment of the court of appeal to the costs of
11., a.ii'.n, obtained out of court for suit the 
h.." | w .-U by the plaintiff for security 
for such costs. Refore action on the bond.

I I" 'ding .in appeal by the plaintiff from 
'!"• M'lvieeiit of tin- court of appeal to the su- 
!•!■’ court of (’anada. one of the sureties on 
M • ' ".n.l obtained leave and paid into court 
*1'" the amount due on the bond, to abide 
’’'""her order. T’pon tlic application of the

an order was made directing that 
s-'" Mie $400 he paid out to the solicitors.

-dieitors undertaking to refund the 
1 if the supreme court of Canada should 

' disposition of costs made by the
ini.eal. Kelly v. Imperial Loan Co.. 

1" I* R. 199.

II lefendants succeeded at the trial, in the
1 court, and in the court of appeal. 

•' " appeal by the plaintiffs to the
......urt of rnnadn. the defendants nt>-

1 ’ I'lyment out of court to them of a
• "I in hy tlie plaintiffs representing tlie 

M i. • t matter of the litigation Held, 
application was in the discretion of 

that that discretion should he ex- 
1 " same way as upon nn appeal to 

appeal : and that the application
re I... refused, following King v.

Duncan, 9 F. It. 01. Canadian Land and 
Emin ration Co. v. Township of Dysart, 11 F. 
R. 51.

By tlie terms of a consent order, a sum of 
money was to be retained in court to abide the 
result of such proceedings aa the plaintiffs 
might he advised to take to assert and enforce 
their rights and remedies with respect to u 
claim made by them, and such proceedings 
were to he commenced within four months. 
Substantially the sum of money was to repn*- 
sent that which the plaintiffs claimed, and 
they were to have it if their claim proved a 
valid one. The plaintiffs brought this action 
to enforce their claim, and carried it to tlie 
court of ap|M>al. where it was dismissed. They 
then commenced an appeal to the supreme 
court of Canada :—Held, that this appeal was 
one of the proceedings, or part of such pro
ceedings, as the plaintiffs were at liberty to 
take under tlie order, and, until its determin
ation, the money should not he paid out. City 
of Toronto v. Toronto Street It. 11". Co., 15 
F. R. 358.

The plaintiffs npjiealed to the court of ap
peal from a judgment of the high court dis
missing their action with costs, and gave the 
security for the costs of appeal required by s. 
71 of the Judicature Act. by paying $400 into 
court, and also gave the security required hy 
rule 804 (4 I. in order to stay tlie execution 
of the judgment below for taxed costs, by 
I «tying $322.14 into court. Their appeal was 
dismissed with costs. Desiring to appeal to 
i lie supreme court of Canada, they paid $500 
more into court, and this was alloxvi-d hy a 
Judge of tlie court of appeal as security for 
the costs of the further ap|H-al : livid," that 
execution was stayed upon tlie judgments of 
tlie high court and court of appeal until the 
decision of the supreme court. ( '(instruition 
of ss. 40, 47 lei, and 48 of tlie Supreme and 
Kxchcquer Courts Act, R. S. C. c. 135. 
Semble, that payment out «»f the moneys in 
court to tlie defendant of his costs of the high 
court and court of appeal, upon the under
taking of his solicitors to repay in tlie event 
of tin* further appeal succeeding, could not 
properly lie ordered. Kelly v. Imperial Loan 
Co., lu F. R. 499. commented on. Agrieul- 
t in ni in,i. Co, v. Sargent, lo 1*. R. 397.

See Itillinyton v. Provincial In». Co., 9 P. 
R. 07 n.

2. Creditor»' Claim».

Judgment foment—Parties — Costs.\
The undertaking of I lie defendants having 

hi'en sold by the provisional directors, free of 
all liens and incumbrances, for a certain sum 
of money, which was paid to them, and a por
tion of which was paid into court under an 
order in another action: all the provisional di
rectors being parties to this action, and two 
of them submitting to the order of the court 
and living willing that the judgment debt 
should he paid out of tlie fund in court : nn 
order was made, notwithstanding that the pur
chasers were not parties, directing payment of 
the plaintiff's délit and costs and of the costs 
of the two directors out. of such fund. Allen 
v. Ontario and /filing Hiver IL Vf. Co., 29 
(X R. 510.
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Stop Order Isxiynmcnts—Priorities.]- - 
II. M. living entitlvil to certain moneys in 
court, olitained certain advances from A. II.. 
and gave him a power of attorney to indorse 
any cheques issued to him by the court and re
pay himself. Subsequently II. M. C. obtain
ed another advance from W. II.. and assigned 
all his interest in the funds in court to W. 
II., which assignment was duly filed in the 
accountant’s olliee and entered in the ac
countant's books and acted on for three years. 
W. II. had no notice of A. II. s power of at 
lornev. A. II. n*coveretl a judgment against 
II. .\I. (’. for the amount due him in Itecein- 
hvr. IKK!, and obtained a stop order in Oc
tober. 1XX5. On a motion for payment out 
to A. II.. which was resisted by W. II.. who 
claimed all the moneys under his assignment : 
—Held, that the court is the custodian of 
the fund and not the accountant, and that no
tice to the accountant of an assignment of 
funds in court is not tantamount to notice of
the assign..... of a trust fund to a private
trustee, and that a stop order is the proper 
way of perfecting such security. Cattingham 
v. Cotti null n in. 11<). It. 2114.

---------Creditors' Relief Act—Priorities.] —
Since the coming into force of the Creditors’ 
Relief Act. 1X.N0. 25 th March. 1884, execution 
creditors who obtain stop orders on funds in 
court do not obtain any priority thereby, but 
all must share ratably. As some of the pro
visions of the statute are to enable simple 
contract creditors to come in and obtain the 
position of execution creditors, they must have 
the same right with regard to funds in court 
as they would have with regard to funds in 
the sheriff’s hands, and in any case where an 
execution creditor obtains a stop order there 
must be a reference to the master to ascer
tain if any other creditors desire to ask a 
share of the fund. I fair son v. Moffatt, 11 O. 
It. 4M.

.Indûment Creditor.] Where a judg
ment creditor petitioned for payment out to 
him. or that the sheriff might Is- permitted to 
seize, under writs in his bands, funds in court 
standing to the credit of bis debtor upon 
which a stop order had been issued before the 
cheque was drawn, an order was made di
recting a cheque to he made out in favour of 
the petitioner. R< (lihhrist. Ilohn v. Fife,
t r h. ism.

Simide Contract Creditor—Credit
ors' Relief Ic/. | A stop order upon a fund 
in court to which defendant was entitled, was 
granted in favour of a simple contract credit
or who had not obtained judgment, there be
ing another creditor with execution in sheriff’s 
hand against defendant. Stickle v. Ityers. 10 
C. I. T. Hcc. X. 41.

Surplus Proceeds of Mortgage Sale
Creditors' Relief Art—Sheriff -Distribution.]

Where the surplus proceeds of a mortgage 
sale were paid into court by the mortgagees, 
and claimed by execution creditors of tie* 
mortgagor, whose executions were in the bands 
of the sheriff at the time of the sale : -Held, 
following Dawson v. Moffatt. 11 O. It. 4X4. 
and having regard to the provisions of s. 24 of 
the Creditors’ Relief Act. R. S. O. 1XX7 c. 
115, that the fund in court should be paid to 
the sheriff for distribution in accordance with 
the provisions of that Act. Re Itokstal. 17 V. 
R. 201.

o. Infants' Moneys.

Executors and Administrators -Right 
to Money m nhieh Infants Interested.] A 
sunt of money left by a testator in his will to 
his daughter, who predeceased him, was paid 
into court by his executors. The daughter, 
hy her will, had disposed of the moneys which 
she expected from her father's estate, leaving 
part to her husband and part to her infant 
children, naming her husband executor, and 
directing him to invest the infants' shares and 
expend the interest for their maintenance. It 
was admitted hy the official guardian on be
half of the infants that there was m> reason 
to anticipate danger to the money if paid out
10 llie executor : Held, that the will of the 
testatrix should he respected, and the infants' 
money paid out to the executor, lie .life- 
I tou y nil Trusts, 11 1* R. 41)4.

The administratrix of u deceased party who 
had died before the Devolution of Kstntes 
Act came into force was allowed to take out 
<>f court a sum of $210. which was part of the 
personal estate of the deceased, notwithstand
ing that two infants were among the next of 
kin who would lie entitled to share in the 
estate after the payment of debts, &<•. Hnn- 
■'«ban v. I lanrahun, IS) O. R. 390, followed. 
Re Parsons, Jones v. Kelland, 14 P. R. 144.

Money in court lielonging at the time of 
her death to an intestate was paid out to her 
administrator, notwithstanding that infants 
might be or might become entitled to it or a 
share of il. Semble, if the money belonged 
s|K‘cificalIy to infants, the disposition might he 
otherwise. Stewart v. Whitney, 14 P. R. 147.

Guardian — Riyht to Money—Mainten
ance. |—Money paid into court to the credit of 
infants will not be paid out to tlieir guardian 
appointed by it surrogate court, u|k»ii his ap
plication. as a matter of right : though, in a 
proper case, an allowance for their mainten
ance and education may he made to him out

such moneys. Re J. T. Smith's Trusts. 
IS <). R. .'{27. followed. Huggins v. Law. II 
A. R. :iX'{, and Haunt liait v. Ilanrahan. Hill, 

distinguished. Re llnrrison. IX P. U.

Insurance Moneys Foreign Tutrix - 
Trustee. I The provisions of ss. 155 and 157 
of the Ontario Insurance Act, tin Viet. <. .'Hi. 
provide a special mode for dealing with the 
shares of infants in insurance moneys, and 
exclude the application of the ordinary rules 
of law so far as inconsistent therewith. And 
therefore a tutrix of infants duly appointed 
in the Province of Ouehee is not entitled qitft 
tutrix to tmuieys of the infants paid into court 
under s. 157 of tin* Act : hut she may. under 
s. 155, s.-s. 2. lie appointed a trustee of the 
fund ami receive it. upon giving proper se
curity. Re lterrymun, 17 P. R. 573.

Legacy—Vested Interest — Assigninmit - 
hutrilnition. | Two <|v\ isees of full age hav
ing a vested interest absolute in a definite 
fund in court, although not divisible by the 
ternis of the will until n third devisee at
tained twenty-one, having assigned tlieir in
terest in the fund to a purchaser, the court,
11 ..state having been otherwise wound up,
made an order for payment out to the as
signee. without waiting for the period of dis
tribution. Re Wartmen, 22 (). R. (Mil. See 
also Uoff v. Strohm, 28 O. R. 553.



5257 PAYMENT. 6258

Maintenance -Contingent Interest—Life
An order was made for payment, 

; ,1 a fund in court to which an infant was 
imu'cntIv entitled, of an allowance for his 

. . i:inr.*. upon security being given by
“ , in,, insurance tor the benefit of those

i M I.....ntitled tipon the death of the
,ii.1er full age. Re Arlmckle. 14 W. 

i; followed. He Campbell, 18 P. It.

Marriage of Infant —Majority—Foreign 
l i i Where a female was entitled at inn- 

n h> payment out of court of a sum of 
, i \. and it appeared that, although only 

years of age, she was married and 
. „ cl in a foreign country, by the laws of 

u |,i, I, a female is entitled upon marriage to 
r- cawc nioiiey due her, an order was made for 
iiiniedinte payment out. Kavanagh v. Len

non. PI P. R. 229.
Order for Payment out — Judicature 

\r/ I Au order was made before the passing 
of the I» .1. Act directing certain ascertained 
slum s then in court to be paid out to certain 
infants as they respectively came of age :— 
Held, that the shares might he paid out with
out .my further order, notwithstanding rule 
Ul. 11. J. Act. lie Cameron Infants, 9 P. It.

See Huggins v. Lair, 14 A. R. 383 ; Hanra- 
han \. Ilunrahan, 11» U. R. 31Ht : lie Thomp
son, Thompson v. 'Thompson, 19 P. R. 304. 
post 6.

Sr, next sub-head.
See Infant.

4. In lit ment of Money Paid into Court.

Government Stock. 1 Since the estab
lish:! nt .cf a government Dominion stock, the 
invest meut of infants’ money by the court 
‘ho .as a general rule, be in such stock, 
r:uli"r than, as formerly, in mortgages. 
A- "ill v. Miller. 13 Or. 171.

Legacy to Married Woman Purchase 
Toi ur | A legacy had been paid into court, 

and the will directed that it. together with a 
! cell-,, and lot also devised to the same person, 
‘h u d ho held for the legatee independently of 
lier 1 nul. >lie receiving the rents, interest, 
m l ia "'its. On a motion to have the money 
I" 1 "r that it might he invested in the 

- "i a farm for the legatee’s benefit :—• 
11 hat it was in the jurisdiction of the 

■ make such an order, and the applica- 
granted a< to the purchase of the 

mm:. i h refused as to the paying of the 
her absolutely. In re Trusts of 

Hi//, Ex p. Seat on, 3 Ch. Cli. 239.
Loan s< airily—Itorroiccr’s Credit.]— 

*: ' ; "ill not grant a loan of money ex-
''' persons of undoubted credit, apart 

pii 'iion of value of security offered, 
applicant was a young woman re- 

1 r father, the application waa 
•i»<i' G'<nsrtH \. llsusndsr, :>

Mortgage Security.]—As a general rule, 
■"'ey in court cannot ne made on 

1 " Inch there is any prior charge, 
mil, unless all parties interested

consent. Andreies v. llcmpstrcet, 1 Ch. Ch. 
347.

Prim A facie money in court should he in
vested in the public funds ; hut the court lias, 
under C. S. U. C. r. 12. s. 72. a discretion to 
authorize investments on mortgages of real 
estate. Ite Cronan, Farrell v. Scanlon, ti P. 
R. 221.

Trustee Company —Pa y ment out to, for
Investment.]—On an application by a trustee 
company, and a party who was entitled for 
life to the income of a fund in court, which 
whs the proceeds o£ the sale of certain settled 
estates, for tin- payment out of tin- fund for 
the purpose of investment by the company as 
trustees (they having been appointed the trus
tees under the will which devised the settled 
estates I, which application was opposed by 
the official guardian on behalf of the remain
derman : Held, that the practice and current 
of «luthoii'v were against what was asked by 
the petitioners, and that they were not entitled 
to it as a matter of right, and that the applica
tion must be dismissed, lie ,/. T. Smith's 
Trusts, Au. 2, 18 U. R. 327.

5. Lunatics' Moneys,

Life-tenant - Foreign Guardian—Main- 
tenance.\—During tlie infancy of tlie defen
dant .$2.000 was paid into court, to one-half 
of which she was entitled on attaining ma
jority. and to the other half after the death of 
lier mother. The defendant having come of 
»ge. hut being of unsound mind, and residing 
abroad with lier mot lier, who had been ap
pointed lier guardian by a foreign court, the 
mother applied for payment out of the whole 
fund, having given in the foreign court specific 
security for the amount Held, us to the 
half of the fund in which the applicant had 
a life interest, that it might lie paid out to 
proper trustees appointed to administer and 
safeguard it. or it might he paid out to the 
applicant upon substantial security I icing 
given. Held, ns to the other half, that, being 
actually in the hands of the court, it was sub
ject to the jurisdiction of the court, and 
should be applied for the support and main
tenance of the person of unsound mind, in 
the discretion of the court—whatever sum 
should be shewn to he necessary for main
tenance being paid to the foreign guardian. 
lie Thompson, Thompson v. Thompson, 19 I*

Maintenance.]— Money in court to the 
«•redit of a lunatic, though not so found, was 
directed to be paid out in annual sums for 
maintenance. He Hinds, Hinds v. Hinds, 11

-------- Inspector.]—Sections 48 and 49 of
tlie Ait respecting lunatic asylums ami the 
custody of insane persons, R. S. O. 1887 <•. 
21.». providing that the inspector of prisons 
and public charities may take possession of the 
projierty of lunatics to pay for maintenance, 
do not apply to money in court. Where thé 
property of the lunatic is money in court, the 
inspector must apply for payment out under 
s. til. and must shew clearly that the person 
to whom the money in court belongs is a 
lunatic, and that the purpose for which the 
money is sought is to pay charges for main
tenance of the lunatic in a public asylum ;
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hut it is not necessary, having regard to ». 1. 
s.-s. 2. tlint lhe person shall have been, or 
shall I»'. « hi hired a lunatic. ID McKenzie, 
/^ Lmd. ID Campbell, 14 1‘. It. 421.

<1. Mortgage Suita.

Application -Cost a.\ — Where defendant 
refused to consent to payment of the mort
gage money out of court, the plaintiff obtained 
an order for such payment, but at his own
1 ost». Itcrnanl v. \ll> a. 2 Ch. Ch. ill.

---------N otice. | The purchase money for
lands sold tinder a mortgage was paid into 
court : Held, that the mortgagor must have 
notice of any application to pay out to plain
tiff the amount found due him by the master's 
report. Smith v. Kerr, Hr. IKMI.

An order for the payment of money out of 
court will not be made ex parte : the party 
who has paid it in must be served with notice. 
Mullen v. Ifenirirk. 1 Ch. Ch. 213.

The court will not grant an order on an ex 
parte application, unless the practice dis
tinctly authorizes it. An application for 
payment out of redemption money in court, 
was refused. Totten v. McIntyre. 2 Ch. Ch. 
4t>2.

Mortgagee's Claim I mount—Refer- 
cnee. | A report had been made in a suit for 
the sale of mortgaged projierty. finding that 
the plaintiff (the mortgageei was the only in
cumbrancer on the property, and that the 
amount due to him was £2ilô 12s. lttd. The 
property was sold for £2lil, and the purchase 
money had been paid into court. Two years 
after the report, a motion for payment of the 
whole purchase money out of court to the 
plaintiff was granted, without a reference to 
the master to take a subsequent account, it 
lieing clear that the Interest and the costs 
of the sale would make the plaintiff's claim 
larger than the amount of the purchase money 
paid in. Hilmour v. U'ltrien. 1 Ch. Ch. 244.

Solicitor Payment to Com r of \ttor- 
n< /-• I A pow er of attorney or other written 
authority is necessary to authorize the pay
ment of money out of court to the solicitor, 
•wen though the parties to whom it is coming 
are numerous, and not resident in America. 
The additional circumstance of the money 
having been realized from the sale of property 
mortgaged to secure negotiable debentures, 
which were in the possession of the solicitor 
situ e the institution of the suit :—Held, not 
to dispense with the necessity of a power of 
attorney. Suan v. Marmora Iron II orks Co..
2 t 'h. Ch. 1.V».

7. Curehaac Mont y of Land.

Ta* Sale lit demption Money. | After n 
purchaser of land sold under a decree had 
accepted a vesting order, lie ascertained that 
the land had been sold for taxes : Held, that 
the purchaser was entitled to nay nient, out of 
the money in court, of the amount required to 
redeem. Turrill v. Tun ill. 7 1'. It. 141*.

Taxes - lnt< real Itcpnymrnt to Cur- 
chnm r. |- When a purchaser had paid school 
taxes for the year and had paid his purchase

money, the plaintiff having received the rente 
and profits up to a time subsequent to the 
payment of the money into court, and subse
quent to the end of the year for which the 
taxes had been paid: Held, upon an applica
tion on behalf of the plaintiff to have the 
money paid out to him. that the purchaser 
was entitled to be repaid the taxes ami tne 
interest on his purchase money during the 
time the plaintiff received the rents and 
profits, the plaintiff to have the excess (if 
any • of such interest over the rents and 
profits. Yourta v. Mcombrack, 13 (’. L. J. 
220.

8. Other Caaea.
Bill -Diamissal.)—Application for pay

ment of money out of court, on plaintiff dis
missing his bill, granted. Clarke v. Manntn, 
1 II. 8. 278.

Controverted Election Trial Depoiit 
- Courts.| — A petition filed on the 0th 
February, 187fi. against an election held in 
December. 1874, was intituled in the election 
court, which court had been abolished by 
37 Viet. c. 10 (I>. i. passed on the 20th May, 
1874. except as regarded elections held before 
that Act. The deposit of .$1.000 was made on 
the same day with 1>.. who was clerk of the 
election court as well ns to the court of 
Queen's bench, and who signed a receipt for 
it as clerk of the election court, headed in 
that court :—Held, that the court of Queen's 
liencli had no power to make an order on I». 
to pay out the money, he having received it 
as clerk of another court. In n Kingston 
Election, Stewart v. Macdonald, 41 V. C. It. 
310.

Costs out of Fund Revision of Taxa
tion. | See Cousineau v. t'ity of London Tire 
Ins. Co., 13 V. It. 30.

Sale of l ease/ — Interpleailer.] — 
See Macdonald v. Carrodi, 1 Ch. Ch. 14.r».

Lien of Solicitor on Fund in Court |
See lie Cyan. 11 I*. It. 127; Yemen v. John 

aton. 11 Y. It. 231.

Moneys Paid in by Garnishee Du-
position of. |- Where moneys have been volun
tarily deposited by a garnishee in the hands 
of the prothonotary. and the attachment of 
such moneys is subsequently quashed by a final 
judgment of the court, there being then no 
longer any moneys subject to a distribution or 
collocation, such moneys cannot he claimed by 
an opposition en sous ordre. Homard v. Mol- 
Son. 15 S. C. II. 716.

Moneys Paid in by Sheriff Master'» 
Charges. | Where the plaintiff obtained an 
order to lake out of court money paid in by 
the sheriff, on the condition that lie should 
pay the master’s charges, and was given to 
understand that he might either take it on 
these terms or sue the sheriff for it:—Held, 
that having availed himself of this order, he 
could not afterwards recover from the sheriff 
the fees paid to the master, on the ground 
that the money had been improperly paid into 
court. Crombic v. Davidson, 19 U. C. R. 3»59.

Next of Kin of Deceased Party 
Entitled.J — Money in court will not !« 
paid out to the next of kin of deceased par
ties without a personal representative having
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Ihvii appointed nnd made n party by revivor, 
,.v,u simple cases, where the sum in court 
.. |ii. ami ihe circumstances are such that 
tac Mini ran see that it is safe to dispense 

■tration or revivor or both, In 
, r.j..,- i,. save (Oats. Muloek v. Vatcthra, 13

Order of Payment out - Jurisdiction of 
l/„ hi c/iu»it/tre.J—See He lJcvitt, 9 V.
it. un.

Jurisdiction of Referee.] — Where 
n;,,:irv is paid into court under an order giving 

i tu “apply at chambers ” for its puy- 
the referee has jurisdiction to make 

n,r Mider for payment out. In re Selby, 8 1\ 
li 312.

Performance of Undertaking Condi
tion relouent out.]—See Hobson v. W'ridc, 
• 119.

Taking out Money Paid into Court
with Defence.]—See ante 1. 1.

Taking out Money Wrongfully or by
Mistake Restoration.]—See ante 1. 9.

Wages and Disbursements — Lien on 
>/i/i I i iieln / v.l — in delivering judgment in 
i i m,ii- of a lion holder in respect of a claim 
for wages and disbursements made and lia- 
bilrics incurred on account of a ship, the

ted, in regard to the unpaid liabill*
tie-- n urred, that vouchers of their due pay
in'-:.t iini.'t he liled by the lienholder with the 
i . -il r before the former could receive out 
"i 'lift sums awarded in respect of his claim.

. The "City of Windsor,'' 4 Ex. C.

III. Payment to Creditors.
1. imcrally—11 Via t Amounts to Payment. 
Arrangement with Solicitor — Ad- 

i ■ \loney Insolvent Debtor—Prefer- 
« '• orh tl;ie.\ — In order to give a prefer- 

.1 particular creditor, a debtor, who 
insolvent circumstances, executed a 

: • rtgage upon the stock-in-trade iu 
■ I i money-lender by whom a loan was 

inn-1". The money, whlcli was in the 
bn mi the mortgagee's solicitor, who also 
acted for the preferred creditor i bronghoul the 
ti" . was ut oii.i- paid over to the credi
ts'. at the same time, delivered to the

; . to he held by him as an escrow and 
ii a- circumstances might require, a 

I 11111ifyi11g the mortgagee against any
a the elmttel mortgage. The mort

el previously been consulted by the 
i’ as to the loan, but was not in- 

i 1 hat the transaction was lining made 
muer to avoid the appearance of 

ilie Acts tvspectitig assignments and 
and to bring the case within the 

- Ciblions \. Wilson, 17 U. It. 1: 
>1 I. that all the circumstances, necessarily 

his solicitor in the transaction of 
must lie assumed to have been 

i- the mortgagee, and the whole affair
! a- one transaction contrived to 

- Hitscquences of illegally preferring 
v alar creditor over others, and that, 

1 he circumstances, the advance made 
bonft tide payment of money within 

of the statutory exceptions. 
«» Wilson, 28 S. C. R. 207.

V"L. ill. n—1(50—17

--------  Mortgayc — Transfer of Loan.] —
The defendant, tlie mortgagor, licing unable 
to pay off plaintiff’s mortgage, at the sug
gestion of tlie plaintiff’s attorney borrowed 
the required amount from the moneys of 
another client in the attorney’s hands," with 
which the attorney was to pay off the plain
tiff’s mortgage, the defendant giving another 
mortgage therefor :—(juære, whether this ar
rangement amounted to a payment of the 
plaintiff’s mortgage to the attorney. Pulmsr 
V. 11 instuntey, 23 C. I\ 580.

Debiting Customer’s Account - Hank
Cheque.]—The plaintiff, a merchant and 

customer of defendants' hank, having a note 
payable there on the 28th January. 1873, made 
a cheque payable to himself or bearer, and left 
it with defendants to meet the note. The 
cheque, however, was not used for that pur
pose nor returned to the plaintiff, hut the 
note was paid by defendants and charged to 
plaintiff's account. The cheque was after
wards. on the 31st January, 1874. presented 
to the defendants by some one unknown, the 
year having been changed from 1873 to 1874. 
and it was paid by defendants without 
noticing the alteration, and charged to the 
plaintiff’s account. How it got out of defen
dants’ hunk was not ascertained: Semble, 
that the cheque must he considered to have 
been paid when the note for which it was 
given was handed over by defendants to plain
tiff, and on that ground the plaintiff could not 
have been made liable upon it. tteltz v. Moi
sons Hank, 4(1 U. C. R. 253.

-------- Hank—Promissory Xotc.] — Defen
dants were the hankers of both the plaintiff 
and one E.. and E. having given a note pay
able to the plaintiff at the defendants’ bank, 
the plaintiff, about two weeks before its matu
rity. left it with defendants for collection, and 
to be protested if not paid. On the 4th 
December, the day of its maturity, the ledger 
keeper debited E.’s account and credited the 
plaintiff's with the amount of the note, nnd 
on the plaintiff calling at the bank next morn
ing, lie received Ids pass book with an entry 
crediting him with I lie amount of the note. 
Subsequently the manager - on the ground 
that the entry had been made by tin* clerk by 
mistake and without authority, as E.’s account 
was thou overdrawn—caused the entry to lie 
reversed, and refused to pay plaintiff the 
amount of it. E. stated that lie always gave 
authority to pay each particular note, which 
lie did not do here ; and the manager stated 
that without such authority It was not the 
custom of the batik to pay any note : -Held, 
that tlic plaintiff was entitled to recover tho 
amount of the note from the bank: that by 
the general law live plaintiff, by making the 
note payable at defendants’ hank, authorized 
them to pay it : nnd that the act of the ledger 
keeper in charging it to E.’s account and 
crediting it to the plaintiff in his account and 
pass-book, amounted to a payment of the note, 
nml was irrevocable. \ iyhtinyale v. city 
Hank of Montreal. 2ti (*. I'. 74.

Proceeds of Discount Subsequent Dis
honour of Hill.]- The plaintiff held defend
ant’s mortgage, with a condition that the 
whole principal should become payable if tin» 
interest was in arrear for ten days. By agree
ment between them, plaintiff drew on "defend
ant for the Interest (at three days’ sight l a 
few days before it became due. which draft 
was discounted by plaintiff at his bank, mid 
the proceeds placed to his credit prior to
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the expiration of the ten days, and was after- ] 
wards accepted hy defendant ; hut upon ma
turity was dishonoured and charged to plain- 
till's account. The defendant contended that, 
the interest having been received hy the plain- 
till thy the discount I before the ten days ex
pired, forfeiture could not be claimed :— 
Held, iliât il was in fact no payment, and 
that the whole mortgage money was due. 
Cameron v. Knupp, 7 C. 1*. bull.

Seizure under Execution —Sale I ulue. 
of hoods.\ The plaintiffs sued defendants. 
li„ M., and S., as joint makers of a note. S. 
pleaded that a judgment had been obtained in 
this suit against ail three defendants, and set 
aside as against hut under the li. fa. sued 
out upon it the sheriff had seized goods of II. 
and M. more than sufficient to satisfy the 
judgment and costs, and that he had made 
thereout £50, and still held the rest of the 
goods, out of which he could make the residue:

Held, that the plea was not supported, the 
evidence being that all the goods seized brought 
only £!) at the sale, ljuu-re, whether the plea 
formed a good defence. Aerr v. Hereford, 17 
U. C. it. 158.

Set-off ('ontru . I ceo tin/, j — In a me
chanic's lien action the owner of the prop
erty had an old account against the contractor 
for bread supplied, which account, with in
terest. he charged against the sums due to the 
contractor under the contract : -Held, upon 
the evidence, that the account and interest 
should be treated, not as a matter of set-off, 
but ns a payment of so much of the contract 
price. Truax v. Dixon, 17 O. It. 3GG.

- Item of Account. I The plaintiff 
wrote to defendant, who had a demand against 
one l saying that < '. had asked him to settle 
the claim with defendant, and requested him, 
therefore, to charge it to his. the plaintiff's, j 
account. It was not proved that any account 
had been rendered by defendant in which he 
took credit to himself for this as a payment on 
any particular account : - Held, that this 
must he considered merely as an item of 
set-off. and not as a payment. Xotmun v.
Crook», lu V. O. It. in:».

- Settlement Dispute. |—The plain
tiffs sued defendant for 8150. money lent, to 
which defendant pleaded a set-off against L., 
one of the plaintiffs, accepted by L. in satis
faction. It appeared that defendant having 
built a house for 1... cross demands arose out 
of the contract, and their solicitors negotiated 
for a settlement : that the $150 was mention
ed. and Ii.’s solicitor offered to pay $050 in 
full of all matters, taking this $150 into 
account as a credit to L. Defendant refused 
to take less than $700, and sued L., whose 
solicitor, before lie was aware of the suit, paid 
$050, and afterwards paid $50 into court, 
which was taken out. The jury were asked 
whether L. or his attorney agreed absolutely 
to allow tb»' $160 as a payment on the con
tract. or only for the sake of a settlement, 
which was not arrived at: to which defend
ant objected, that if the negotiations proceed
ed <»n the supposition that the $150 was to he 
so allowed, and !.. afterwards paid the $7iX> 
on a different understanding, he was bound

i" --ta!.' ai the ...... : -Held, that the .lirc-
tion was right, and a verdict for the plaintiffs 
was upheld. Young v. Taylor, 25 U. C. It. 
583.

Supposed Services — Parties not ad 
Idem ]- One M., a carter, who voted for re

spondent at the request of P„ the respondent's 
agent, carried a voter live or six miles to 
the polling place, saying that he would do 
so without charge. Some days after the elec
tion. I*, gave M. $2. intending it as compen
sation for such carriage, but M. thought it 
was in payment for work which he had done 
for I*, as a carter. The candidate knew 
nothing of the matter Held, that there was 
properly no payment by 1*. to M. for any pur
pose. tb»' money being given for one purpose 
and received for another; but that, if there 
was a payment, it was made after I'.’s agency 
had ceased, and there was no previous hiring 
or promise to pay to which it could relate 
back. In re I j tret ion lor llrockville and 
Elizabethtown, 32 V. ('. It. 132.

Surrender of Promissory Notes. | A.
and 11. formed a limited partnership. A. to 
be the general partner, and M. the special, con
tributing £750. It. held A.'s notes for that 
sum. which lie gave up to A. by way of pay
ment : Held, not a payment in money within 
the statute. Benedict v. \ an Allen, 17 V. V. 
It. 234.

Tender — Railway Fare. 1 — Plaintiff got 
upon llie train without a ticket, ami when 
asked for his fare declined paying then, as he 
said he had not made up his mind how far 
he should go. The conductor said he must 
decide, and afterwards, on his declining again 
on the same ground, stopped the train and

i»ut him out. The plaintiff at last tendered a 
120 gold piece, telling the conductor to take 
his fare, $1.35, out of it : •— Held, that the 

plaintiff had refused to pay his fare, within 
the meaning of 14 A 15 Viet. c. 51, s. 21. ' 
s.-s. and that defendants' servant was justi
fied in what he did. Fulton v. (irand Trunk 
R. It . Co.. 17 V. C. It. 128.

Taxes.] Defendant, ns treasurer, 
returned the plaintiff's land as part of a tract 
on which taxes were unpaid. The plaintiff 
tendered the amount of taxes on his own por
tion, which defendant refused to accept, and 
» he land «us gold : Held, that an action would 
not lie against the treasurer for not aecvpiing 
the redemption money, the tender to and re
fusal by the latter being equivalent to pay
ment : and that therefore the plaintiff had nut 
lost his land. Cunningham v. Murklaud. 5 O. 
S. 045.

Third Person Payment to on An outil 
of Creditor—Direction.]—The plaintiffs. X. 
and 'I'., entered into a joint contract for the 
performance of certain work for defendants, 
to be paid for monthly, ns it progressed. 
The defendants through their treasurer opened 
accounts and paid moneys on orders, making 
tlie cheques payable to X. & T.. which cheques 
wore indorsed sometimes by X. and sometimes 
hy T.. in tlie name of X". & T. IIlion an ac
tion brought for a balance of $400.81. defen- 
dants pleaded a tender before action and pay
ment into court of $250.81. and an order and 
payment thereunder in tlie following words:
‘‘ Brantford, 31st July. 1858. Allan ('leghorn, 
Esq. Reserve $300 from the central school, 
payable to Ritchie & Russell. X". & T." This 
was signed hy T. :—Held, that tlie payment 
thereunder was a payment on nreoimt of the 
plaintiffs, and could not he recovered again. 
North v. Brantford School Trustees, 10 C. P. 
401.

Transfer of Account by Creditor —
Appropriation of Payments.] — M. died in
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y.,, in|n-r. 1M7. indebted to tlie plaintiff in 
: ;i mg appointed defendant his exeeutrix.

I . . mint was continued after his death,
- afterwards rendered to defendant 

,, ,.,(|r.| as a «ai list widow M., and further
- were made to her from time to time 

! m- ni' made by her on account, down
\ . - . I MU. the payments amounting to 

thail ilie debt due from the testator.
I 11... Milier. 1 s lit. a confession of judgment 

m ii, d from defendant, as executrix of 
>i. < to a rule nisi to set aside the 

i entered on the confession : Held, 
i,v plaintiff, having transferred his 
.i-aiiisi the estate to the individual 
- with the defendant, and with her 
.mil having since received more than 

■ i to cover the debt of the estate,
. ! no: sever the two accounts and fall
lu. upon the estate for the amount due at 

. .itor's death ; and the judgment was 
Hcotty \. Mium il. i p, B, 86.

2. I ppropiin lion of Payments. 

tat fie livrai i'linriplvs.

Direction Option — Pn sumption.] — 
Win i >' a debtor is indebted upon two accounts, 
ilie creditor has his election to place a pay- 

to which lie pleases, unless there is a 
in' direction for its application, or cir- 
: inres tantamount to one. llagrrman 

x >»(«/*. Tay. 123.

I'nder special circumstances, however, the 
"ill sometimes make the appropriation, 

aid take the option out of the hands of the 
ii i ir. ( umminga v. (Jlassup. 1 U. C. It.

I debtor pay a sum of money to a judg- 
* reditor who has also a claim on a cur-
.......... uni. and no directions be given, the

'"i- may apply such payment to the 
though the judgment were earlier in 

date, \nnour v. Carruthera, 4 L. J. 210.

I' 'IT sued for £70 balance of accounts, 
and proved himself entitled to £50 10s. 5d. :— 
II1 a' defendant could not prove pay- 

|•■■do on the whole account, and apply 
me m reduction of the balance sued for. 

■' \. Ml vu, 1 C. 1*. 300.

' i ' receiving a cheque to be applied in 
il i 1 1 tdar xxay. cannot afterwards apply it

e. even although he may not have 
• receipt. ^ Canada Powder Co. V.

' i- not expressly appropriated by
paying it, the party receiving it may 

even upon a claim which he 
"force by suit. Eraser v. Low, 10

Minion of payments is to lie made 
r debtor directs at the time of pa.v- 

1 when there is no direction by 
i . .I- the creditor directs ; (3 > when 
"kes any direction, then the law 

it to the older debt, or as mav be 
11 Axoa \. Uykirl, 14 U. It. 188.

""ion of payments is n question 
"» : and where a creditor takes secu- 
m existing indebtedness, and tliero- 
' iiues his account with the debtor

in the ordinary running fen. charging him 
with goods sold, and crediting him with 
moneys received, and crediting and charging 
notes on account in such a way ns to render 
the original indebtedness undistingiiislinble, 
there is no irrebuttable presumption tbat the 
payments are to he applied upon the original 
indebtedness. tiriffilli v. Croeker, 18 A. It. 
370.

(b) Particular Cases.

Attachment -Sin riff.] — Upon the evid
ence set out in the report of l hi- cn<c. the 
question was. whether the sheriff had not 
appropriated the money in defendants’ hands 
to the attachment, wit lion i reference in t he 
decision of the court, and the jury having 
found for the plaint iff. the verdict was mis- 
tnined. Carroll v. Mon trial Hank-. 21 V. (\ 
It. 18.

Bank Hoirowing from Crown Deposit 
Receipts—Error in Appropriation. | A bank 
borrowed from the Dominion government two 
sums nf $KMI.OIin each, giv ing deposit receipts 
respectively numbered 323 and 320. The hank 
asked for a further loan of a like amount, 
which was refused, but afterwards the loan 
was made, on (>.. one of the directors of the 
bank, becoming personally responsible for re
payment, and the receipt for such last loan 
was numbered 34«i. The government having 
demanded payment of 850,000 on account, 
that sum was transferred in the hank books 
to the general account of the government, and 
a letter from the president to the linance de
partment stated that this had been done, en
closed another receipt number 358 for 
$50,tMN) mi special deposit, and concluded :
“ I*lease return deposit receipt No. 323— 
8Itsi.tmmi now in your possession." Subse
quently $50,000 more was paid, and a return 
of receipt No. 358 requested. The bank 
having failed, the government took proceed
ings against O., on his guarantee for the last 
loan made, to recover the balance alter credit
ing said payments and dividends received. 
The defence to these proceedings was, that 
it had ls*en agreed between the batik and 
II. that any payments made on account of tbo 
borrowed money should be first applied to the 
guaranteed loan, and that the president had 
instructed the accountant so to apply the 
two sums of #50,1 NHI paid, but lie had omitted 
to do The trial Judge gave effect to this 
objection and dismissed the information of 
the Drown : Held, reversing the judgment in 
•» Kx. C. It. 21. that, its the evidence shewed 
that the president knew what the accountant 
had done and did not repudiate it. and as the 
net was for the benefit of the bank, the lat
ter was bound by it : that the act of the gov
ernment in immediately returning the speci
fic deposit receipts when the payments were 
made was a sufficient act of appropriation by 
the creditor within Art. lllMl, l ’. ( no appro
priation at all having been made by the debtor, 
on the hypothesis of error : and, if Ibis were 
not so. tin- bank could not now annul iIk im
putation made by the accountant unless ilie 
government could lie restored to the position 
it would have been in if no imputation at all 
had been made, which was impossible, as 
the government would then have had an option
which could not now I..... xereised. Tin (Jim n
v. Ogilriv, 21* S. C. It. 21*1*.

Bond ■ dr acral Account — Creditors. \ — 
Where the defendant gave a bond payable
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nt u distant period, and the plaintiffs com in 
uvd iheir dealings with him. sending accounts 
which contained debits and credits, includ
ing the sum for which the bond was 
given. I hough the lust of them was ren
dered before the time for the payment of the 
bond had arrived: tjuiere. could the détend
ants treat the credits contained in these ac
counts as payment on the bond? Maitland 
tiii m d. lira. -Ifni.

Chattel Mortgage / "'" . nr../ Ii<hl 
Set-off.\ A trader carrying on biisim-.s in 
two establishments mortgageil both stocks in 
trade to I!, as security for indorsements on 
a composition with h s creditors and lor ad
vances in cash and goods to a lived amount 
The compos11 ion noies were made and in 
dorsad by I»., who made advances to an 
amount considerably over that staled in the 
mortgage. A lew months alierwai'ds the 
mortgagor was in default for the advances 
and a portion of overdue note., and there were 
some notes not matured, ami I!, consented to 
tlie sale of one .1 the mortgaged sloi ks. taking 
the purchaser's notes in payment, applying 
the amount genera I l.x in payment of h s over
due debt. part of which was mise, tired. A 
few days afterwards I!, seized the other stock
of g....N covered by bis mortgage, ami about the
same time the sheriff seized that stock under 
execution, and shortly afterwards the mort
gagor assign,.«| for bette!it of creditor*. An in
terpleader issue between II. and the execution 
creditor resulted in favour of It., who re
ceiveil, out of the pro,... .Is of the sale of the
goods under an order of the court, the balance 
remaining due on hi- mortgage: Horsfall 
Itoisseall. HI A. I! Tile assignee m the
mortgagor then brought an action against 
It. to recover the amount repiv-cnting the 
unsecured part of his debt, which was paid 
by the purchase of the lust Mo. k, which pay
ment was alleged to be a preferem e i . It. 
over the other ireditors: Held, alliiming the 
decision in 23 A. it. 230. that tlicic_vva- no 
preference to It. w ithin l£. S. O. I'*s7 c. 1 — I. 
s. 2 ; that Ins position was the same as ii bis
whole debt. secured and uiisiviired. bad ........
ovpnlw. and there had been one sale ot both 
a locks of goods realizing an amount equal to 
such debt, ill which case lie could have appro 
pria ted a portion of the proceeds to payment 
of In- >ec11rial debt, and would have bad llie 
benefit of I lie law of setoff as to the un
secured debt under s. Hd of the Act ; and that 
the only remedy of the mortgagor or his as 
sigma1 was by redemption before the sale, 
which would have deprived It. of the betielit 
of such set-off. .S/c/i/icii* v. Itumniiiu, Lid S. 
C. H 137.

Defalcations Larlitr Items of lh fault 
- f,i<</,,,,,/> c /•i./ici/, | IS. was a defaulter to 
the plaintiffs. Soon after his defalcations 
were discovered he died, and after Ids death 
ids executrix handed over certain of Ids prop
erty to a trii'tee, who was also an officer 
of the plaintiffs to realize and aptdy the 
money therefrom towards satisfying ll.’s de
falcations. Inn without indicating to what 
part of such defalcations it should be.applied. 
The trustee applied it towards satisfaction 
of the earlier of It.'s liabilities, in respect to 
which the defendants, a guarantee company, 
were not liable, since by a condition of their 
...ii, x they w ' re not to be liable ex,ept for 
osses occurring within a year before notice 

of claim made to them: Held, that the case 
was similar to payment made by a debtor to a 
creditor without express appropriation, in

which vase the creditor could appropriate it, 
ami the defendants hud nu right to complain 
of the appropriation made in this case. # it y 
of London v. Citizens Ins. ( u., 13 U. It. il3.

Goods Sold Old and Arw Account —
|no III Ihvaeli. |- - Defendant employed 

the plaintiff, a butcher, to supply bis steamer 
with meat. At the close of 187,1 he was in- 
<li-h(cd I-- ile- plaintiff, and authorized the 
captain of In- steamer to pay this balance out 
of her earnings in In.72. The defendant also
......... I with the plaintiff to furnish supplies for
1 s.'.H, but stipulated that if the account was 
allowed to run over a week at a time he would 
not he answerable. The captain paid stuns 
at different times in ltsiL*. on account of the 
current supplies, but the account was fre
quently sullcred to run over a week, and 
little more than half of the claim for the sea- 
-,,n was paid : Held, that defendant could 
n.,i insist ,,ii such payments he,ng applied to
xv .......... the balance due for IhTil. on the
ground that the plaintiff had forfeited his ac- 
r,anil for l.sfili, bv allowing it to accumulate. 
It hi, A x. It ilfcr. 11 V. V. It. 233.

X,;,u,„t, and 1‘urtncrahiu Account*
sfn ,*,*//,' .Ioyirifi/um. | Defendants AlcC. 

and Aid... while in partnership, purchased
g... Is fmm the plaintiff. Subsequently they
,I:--,,!xcd partnership, AlcC. continuing the 
business and taking over the assets, which in
cluded a considerable portion of these goods,
;11ol thereafter Aid', purchased goods from the 
plaint iff on Ins own behalf, and from time 
to time made payments to the plaintiff with
...... vs partly his own and partly the proceeds
of ilie partnership goods. The plaintiff sued 
,lc:, liant' for the balance due upon the goods 
furnished to the lirm. and the question was 
whether the payments so made were to lie 
applied on the individual or the partnership 
i1 :i|ehtedticss. It wa> alleged that the wid
en,,' shewed that there was a specilic appro
priai ion tu Aid Vs individual account, in ue- 

, id.hut with a stipulation between plaintiff 
and inn,self therefor. ; ml that Aid., was not 
only aware of such appropriation and assented 
tli, i, io. but that he expressly agreed for valu
able consideration to pay off the partnership 
indebtedness; and also iliat the partnership 
\.a- indebted I-, Aid', in a sum beyond tin- 
payments made, and that Aid', could therefore 
Prôpcrl> apply the payments to his own In
debtedness The payments were made in ad
vance of the falling due of the items of Md'.'s 
separate account, but evidence was given in 
explanation of this The jury having found 
for defendants, a new trial was granted to 
enable the facts to be more fully considered: 
and -, mi le that the plaintiff was entitled to 
succeed. I'itcli v. AlcC rim mon, 30 C. 1*. 183.

Guarantee Hoods Sold- Scir trcoMMf.l 
lii April, Is."ill. It. became security to the 
plaintiffs for S. to the extent of £100, and S. 
thereupon received goods from them to the 
amount of £17,1. In April 8. desired to pur
chase nmre. I(. became security for £77,. and 
in bis letter said. " l understand from S. that 
lie lias paid you £70 on account of the £100/' 
The plaintiffs sent no answer, hut supplied the 
goods required. The £7.", had been paid by 
S.. and in his letter enclosing it lie said. "I 
send you £77, on account of goods bought by 
me, Is-ing one-lnlf of the whole:"—Held, that 
it. was entitled to have this payment credited 
against the £151. Lyman v. Miller, 12 U. V. 
11. 215.
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Guarantee Policy -U artier Item» of De

fault.] Action on a guarantee policy for loss 
v .-laim-il |»y the plaintiffs through the default 
,,f «il:** I».’ their secretary-treasurer. The 
pini'Uills made, on 1st January, 18711. their 

, , ;iulrp the policy, which extended only
T.» I . occurring within the period of twelve 
h.,,!;'Iprior to such claim being made. It 
app. ii'eil that at the end of 1877 the default 

'1.71. which was increased during the lirst 
i i ll,' ..I" 1878 to $1,2(11.57, but in the 

\i lour months the deficiency was reduced 
i , p.iMi.cnts tu .<2112.85, after which it again 

i, 'ciI until, at the end of 1878, it 
imiciI to 8844.22 :—Held, in accordance 

!. the general rule as to appropriation,
. in the absence of any specific nppro-

i r .... the payments must be appropriated
i" curliest items of the default, thereby 

p i g ol! the whole of the default due at the 
1*77, so that the whole amount of 

fM 1.22. due at the end of 1878, must be 
• |.••iiii-d in have accrued due within that year; 
i id that the plaintiffs were entitled, if at all,

; , rciincr tliis amount. Hoard of Education 
I ' * a of Bari, v. Citizen,’ Incurunee and 

/m.t o.. 30 C. P. 132.
i h.in Keeping <town Internet.] Where

dam is making payments on a loan, the 
i.miff may insist, in the absence of any 

agreement, that the payments be applied first 
keep down ilie interest. Mcdreyor v. (Jau- 

, ili i; 378.
. also Cummings v. Uihcr, 1 1\ It. 15.

Mortgage I’uture Advances—.l/wfuuf Ac- 
' Interet— Prior \drance.\ -Where

"linage was to secure advances to be made 
.in time to time, and interest thereon, and 
•ic were mutual accounts, the items of

...... mere! in i lie mortgagee’s I....lu,
wi'i, the concurrence of the mortgagor, who 
vvi- his clerk: Held, that the credits given 
th-r. ii to the mortgagor were first applicable 
!" iIn* interest on all these advances, and then 

11," eldest of the principal sums charged. 
Hon, v. I’mault. 13 Hr. 201 i.

(Jetterai Account Balance—/)«-
•■h-iii/r of Security.]-— The debtor of a nier- 
«*.i ni il*» firm, being desirous of extending his 
transactions with his creditors, executed to 
' l l a mortgage to secure l2,tMNi. Suhse- 

; nt transactions between the parties took 
and during one year alone the sums 

■ I.urged to the debtor, including the sum due 
il " mortgage, amounted to £30.000 ; and 

after four years’ dealing between the parties 
: : the execution of the mortgage, an ac-
' ' mi was delivered shewing a balance of 
I'*11 against the debtor. I'pon a bill filed 

f'lerlo'e for this amount Held, that the 
tin' n i ions which had taken place discharged 
’! • ri gage debt. Buchanan v. Kerby, 5 (ir.

- (Jcneral Account — Creditors — lie- 
" "f Amount Secured.I—Where a err

'd a security on lands of his debtor, 
* I :1 rwards, in rendering his accounts, 

■i ilie amount of such mortgage into the 
! account, and received from the debtor, 

a Ins account, several sums, which, as 
•diinr alleged, were to be credited on 

"iher dealings, but instead thereof they 
■ lined io the debtor's credit generally:

at ! hie precluded any Inférence .......
1 previous conduct, or from any previous 
''.'"'it : and that therefore the receipts 

be applied, in the first instance, to the

reduction of the sum seen ml by the mortgage 
i r. Ht Brown, 2 Ui 111.

A creditor took a mortgage for £2,UUU < part 
of a debt of 12,4141, and afterwards rendered 
accounts, commencing with the balance of 
£2,411, taking no notice of the mortgage, and 
crediting (without any objection by tin» deb
tor i sums received after I In- mortgage given, 
but before il fell due : -Held, that this proved 
au appropriation of such sums towards pay
ment of the original debt, including that part 
of it secured by mortgage. ,S. ( it». 5UU.

--------  tlcneral Account- Huilier Jteme of
Default- Crédita— He fere nee. \—J. il. S. was 
n local agent for an insurance company and 
collected premiums on policies secured through 
his agency, remitting moneys thus received to 
the branch office ai Toronto from time to time. 
On Isi January, I8|m. he was behind in bis 
remittances to the amount of 81,250. nml 
afterwards iiecnme further in arrears until on 
the 15th October, 181HI, one W. S., joined 
him in u note for the 81.250 for immediate 
discount by the company, and executed a 
mortgage on bis land' ns collateral to the note 
and renewals that might Ik* given, in which 
it \\«> declared ibat payment of the note or 
renewals or any part thereof was to lie con- 
sidcred as a payment upon the mortgage. The 
company charged J. II. S. with the balance 
then in arrears, which included the sum se
cured by the note and mortgage, and continued 
the amunit as before in their ledger, charg
ing J. II. S. with premiums, &e„ and the notes 
which they retired from lime to time as they 
became due, and crediting moneys received 
from J. II. S. in the ordinary course of their 
business, the note and its various renewals 
being also credited in this general account for 
cash. W. S. died on 5th Decends-r. 1*1)1, and 
afterwards the company accepted notes signed 
by J. II. S. alone tor the full amount of his 
indebtedness, which had increased in the mean
time. making debit and credit entries as pre
viously in the same account. On the 31st 
July. 181)3, .1. II. S. owed on this account a 
balance of $U)2t$, which included $1,008 ac
crued since 1st January, 1800, and after he 
had been credited with general payments there 
remained due at the time of trial $1.,M|0. The 
note W. S. signed on 5th October, 1800, was 
payable four months after date with interest 
at 7 per cent., and the mortgage was expressed 
to he payable in four equal instalments of 
$312.5(1 each, with Interest on unpaid princi
pal:—Held, that the giving of the accommo
dation notes without reference to the amount 
secured had not the effect of releasing the 
surety, ns being an extension of time grunted 
without his consent and to his prejudice ; that 
the renewal <>i" notes secured by the collateral 
mortgage was primff facie an admission that, 
nt the respective dates of renewal, at least 
the amounts mentioned therein were still due 
upon the security of the mortgage ; that, in 
the absence of evidence of such intention, it 
could not be assumed that the deferred pay
ments in the mortgage were to he expedited so 
as to lie eo instanti extinguished by entries of 
credit in the general account which Included 
the debt secured by the mortgage : and that 
there being some evidence that the moneys 
credited in the general account represented 
premiums of insurance which did not belong 
to the debtor, hut were merely collected by 
him and remitted for policies issued through 
his agency, the rule in Clayton’s case ns to the 
appropriation of the earlier items of credit 
towards the extinguishment of the earlier 
items of debit in the general account would
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lint apply, mill I lion* should lui vo been a refer
ence in i hr iimuter m take the aiTount. '?/»»• 
cultural In*, ('a. v. Singeant. 211 S. It. 30.

I a*uranee Mouegu—.1 ppUention^ h\i 
Mortgagor. | Srr i Hi ham Kingston. 17 * h 
It. I tit! ; l.dinondu v. Ila milton 1‘rotidcnt and
Lorn Suen I,,. IS A. It. 347.

th neral I ecount - Sreuritg far 
l'Ion tin g ltulnine.\ A trader. Immiik imh-hted 
in a wholesale merchant fur «omis, executed a 
mortgage in him securing £3.1 N si, and the <re- 
diiur havinti entered into a new |iartnershi|i. 
the linn continued to make further advances 
for several years, during which time the deb
tor made several payment», much more than
enough to pay oil" hi- original indebtedness ; 
and the Drill in render ng their accounts to 
the mortgagor did not bring in the old debt :

Held, that these lireuinstatues were -iilli- 
cieut to shew that I lie security was intended 
to i oxer a Hunting helam and was therefore 
not satisfied. Uu**iII \. Ilavep, 7 til'. 13.

- /'rotai*nor 1/ Noh Separate Sicur 
itie* rail in rship ('redit*. | < hie partner
gave a- security for half of the partnership 
debt a mortgage on his separate real estate, 
and the other an indorsed note for the re
mainder. Subsequently payments were made 
on account of the joint debt, which lie credited 
to the creditor on the note, claiming to hold 
the mortgage for the entire balance: Held.
that an assign....... the mortgagor vas entitled
to have one-half of all sums paid out of the 
partnership assets on the debt credited on the 
mortgage security. Muon v. Itiddell. II Hr.
oy.

Time far Making .1 pprapriatimi. \ 
—An appropriation of payments on a mort- 
gage made h> the creditor for the tirst time on 
bringing the account into the master's office, 
and apparently on the very day on which it 
i- brought ill, is too late. I'rauir V. l.aeie,

I iiapprapnateil I’niiiinnts I sur- 
iau* Interest.\ - Since 1<1 Viet. c. Ml. and
ls-l'ore the abolition of the usury laws, a mort
gage at ten per cent, cannot he enforced lor 
inure than six per cent., though as to pay
ments made without appropriation the mort
gagee can appropriate the money to the saii»- 
fm i ion of i he usurious interest before coming 
into court. Iiilln v. 1‘nr nail. s t'. I,. .1. St I.

In part payment of the usurious mortgage 
another mortgage of a third party wna as
signed, which had not fallen due : -Held, that 
the amount of tin- mortgage could not lie ap
plied by anticipation to the payment of usur
ious interest not title, lb.

Promissory Note Hand t antra Ic- 
vininl luh afion a* ta Ipplication.| —Action 
on a no!.' for 137 In- At the trial It., the 
defendant, produced an account for £30 lit-. 
3»4d.. commencing in September. INIS, and 
ending in .Inmiary. 1 sûtI. lie also proved a 
receipt for ill! It»-. The plaintiff then put in 
an ii tin it tv bond conditioned for the payment 
by the defendant to plaintiff of t-û per an
num during hi- life, the first payment m Is- 
made on or before the 1st .lune, ispi, and 
the like sum on the 1st June in each succeed
ing year. The payment of the annuity for 
IMS was proved, and that it consisted of 
items of an account, and was indorsed on 
the bond as otic sum of l3.~i ; tins evidence vins 
objected to by the defendant's counsel hut

admitted. The Judge told the jury, "that 
from the evidence it appeared that more than 
£3Ô vas dm- on the annuity bond when de
fendant's account was read over to tin- plain- 
titl". and that if. in their opinion, the amount 
thereof was intended as a payment of so much 
mi tin- annuity, the plaintiff laid a right so 
to apply it : and in that case not to allow 
credit for it against the note, hut to deduct 
it if they thought there was no such under
standing. As to the £H! 10s., that the plain
tiff had indorsed it on the bond, and had a 
right to do so at any time; and that, although 
it appeared to have been very recently done, 
that would make no difference." The jury 
fourni for the plaintiff the full amount of the 
note and interest:—Held, that the direction 
and verdict were right. Miller v. Miller, 1 C. 
t\ 310.

(leurrai Account ('barging against 
1 lale, Uilnisi af Indorser. | Where A., the 
indorsee of a note, sued It., the payee, and it 
was proved by <the maker, that the note 
v ;i- made an Item in the current account be
tween A. and < '. (the maker i : that it vas 
long before charged to the maker as a délit 
dm- by him: and that when it was so charged 
the balance was in the maker's favour : Held, 
that the note must In- taken to have been paid 
by the maker, and that it must be so taken 
as soon as subsequent credits were admitted 
by A. sufficient to cover tin- note, ihough when 
tin- note was charged the balance was not in 
t'.'s it In- maker's i favour. Mcdillivrag v. 
heeler. 1 V. V. It. 343.

1‘rapoaal far lfencwal - Aeeeptunei 
of i'licijui Interest in Adcanir. | At matur
ity of certain promissory notes made by the 
defendants, and held by the plaintiffs, the de
fendants sent tin- plaintiffs a proposal for a 
renewal in part, accompanied by a cheque fur 
part of tin- amount due and two renewal 
notes for the balance, the total amount in
cluding a sum for interest oil tin- renewals. 
The plaintiffs returned the renewal notes, but. 
retained the cheque, and brought this action 
upon llie original notes, giving credit for the 
amount of the cheque : Held. that, although
th- re was no obligation on the part of the cre
ditors to lissent to the debtors’ proposal, yet 
by receiving the cheque and keeping it they 
must he taken to have applied it in tin- man
ner in which tin- debtors when tendering it 
stipulated, and, as it included interest in ad
vance upon the renewals, the creditors were 
hound to give the debtors the benefit of the 
time for which the renewals were drawn. 
I.ointi n v. Martin, 13 1\ It. 41HI.

Statute of I.imitations Execution 
Ihhts. | |{y a decree it was dim-ted that alt 
account should he taken of all dealings be
tween St. ,1.. the plaintiff, and lï.. tin- defend
ant. The master found that $ 133.30 was due 
to tin- defendant by the plaintiff. The master 
disallowed to the plaintiff tin- amount of a 
note for *0In, and interest thereon, as barred 
by the Statute of Limitations ; and reduced 
the interesi on a sum of #3.«MM advanced, from 
twenty-four per cent, to six per cent., after 
judgment had been recovered. The note of 
*01H was dated 1X||| November, ISt'il. and Wir 
payable with interest at the rate of .<lu per 
week from the 33rd November, 1861. On the 
• '■Ih Manh. 1MI7. the defendant, who had 
been sued by I he plaintiff for certain other 
claims, entered into an agreement with him 
in order to relieve him from tin* pressure of ex 
cent ion debts, paid him $3,000 on account of
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indebtedness, mid cot time for the balance. 
I i.!;i ini iff made no ilemnnd at the time to 

! <■ | ci id this note, mid did not instruct his 
ni'.i'.x who ucteil for him to seek payment 
■ I ii until 1870: Held, that the evidence 

il .in appropriation by the defendant of 
<J i H il I ,,|| account of I lie debts for which 

Iieinc pressed, and. as the note for $010 
: oi in< luded in sui'li debts, the master 

M i- right n treating it ns hnrreil by the 
s 'Me ni" I.imitations. St. John v. llykert, 
in < «'. II. 278. See S. C.. 20 (ir. 240. 4 A.

- I'napnropriated Payment*—Intercut 
"‘itutr of Limitation*.] —Defendant was 

i.|i lii"d to the f»laintifT and gave him several
i ' -snrv notes in payment, which fell due

ls7l The interest was paid up to Aug- 
r |s7s The defendant thereafter paid in 

1 ss_' SMI $|0. and $100. and in 188,'t. $100. 
I'1 i-i two payments were specially appro

v'd hy the defendant to the interest, and
.....fliers were unappropriated: Held, that

ili" payments must la* applied to the interest 
"ii all the notes, the effect of which was 

mke them out of the Statute of Limitations.
ii -V. Ifykert, 14 O. It. 188.

Rent Promietory Vote—Option a* to Ap- 
a 1 Defendant gave n note for his 

lue up to the 1st December. IMTiO. lie 
arils obtained a note of the plaintiff's 

t-s Ins . and being unable to pay his
- ixe t to the bailiff before it fell* due, 

.' him to ask the plaintiff to advance tin»
• liicil, and to credit the balance on the

1 rent. The plaintiff’s clerk ad-
I the money and took the note, but re- 

f • I i credit the balance on the rent then
- saying that lie would apply it on

1 i iiis note given by defendant, which
' I unpaid: Held, that there laid been 

; 'lance of rent due after Dccemlier. 
' is to waive the forfeiture. Melton-

Peek, 17 I (’. It. 270.
lient t y v. Martrell, 1 P. It. 8Ô. ante 1.

Hills and Xotce—Payment hy.
Acceptance of Note In Satisfaction

'' ■lin n. | To an action against
" imiers for wharfage mid warehouse- 

-"oils, defendants pleaded the delivery 
n" 1 I’taine of the promissory note of one 

n -atisfaction of the claim. At the 
plaintiff's book-keeper ‘•aid that lie 

I the account, and took the note made 
’ i ii ndunt in settlement, writing at the 

i ih" account “received payment by 
I1" .fudge thereupon directed a ver- 
l"f"ndanls. On a motion for judg- 

"b-i.ante veredicto, or for a new 
ll"ld. that the plea was good, but that 

l lime been left to the jury to find 
i ih" imie was accepted bv the plain- 

ii- 'in lion of the demand, and n new 
' - ordered. Port Darlington liai hour 

' >venir, 18 V. ('. R. 533.

, ^''instruction of Contract Question
‘■it- I! violence-- Jury.]—Defendant, 

• io t»n\ mi organ from the plaintiffs. 
i conditional hire-receipt which gave 

' --ht of purchasing the organ for 
J • I'.'ihl" ns follows: a cash payment of 

" ' ■ the balance with interest in one year
li'e; and it stipulated that the instru

ment should remain the plaintiffs' property on 
hire at $4 a month until it was fully paid for. 
The defendant paid the $00 and obtained the 
instrument. At the end of the year he was 
granted an extension of time for the payment 
of the balance, which was followed by similar 
indulgences, until at Inst, being pressed for 

a.vment, he offered to pay $30 cash and give 
is note for the remainder at four months. 

The agent communicated this offer to one of 
the plaintiffs, who replied. " As we require the 
matter closed up. you can accept the $r«o. pro
vided he gives at same time a note for balance 
at four months with interest.” The letter also 
requested him to obtain the hire-receipt, which 
had been sent to the defendant by mistake. 
The defendant paid $50, sent back the hire- 
receipt. and gave the note as required, and 
received a receipt for it, “ being balance of 
account for organ." The note was not paid 
at maturity, and the plaintiffs replevied the 
organ. The Judge left it to the jury to say 
whether the note was taken conditionally or 
on account, or was a settlement of the balance 
due. so that from thenceforth the organ was to 
be the defendant's: Held, that the construc
tion of the contract was for the court : and 
tlint there was no evidence that the note was 
given in satisfaction of the unpaid residue of 
the purchase money. The mere taking of a 
note for the purpose of closing an account is 
not proof that it is taken in payment, Yon/- 
heimvr v. Ilobinton, 2 A. It. 31X».

Condition — Conflict of Evidence.]—Ac- 
ti hi on a note. Vlea. set-off for money due 
on a note made by plaintiffs, for freight due 
to defendants. Conflicting evidence as to 
whether note given conditionally, subject to 
a future settlement, or as a final settlement of 
the freight. Verdict for plaintiffs set aside, 
and new trial granted: costs to abide the 
event. Mtilish v. Wit kies, I ('. V. 407.

Discount of Bill Suhsraucnt Dis
honour. | The plaintiff held defendant's mort
gage. with a condition that the whole prin
cipal should become payable if tie- Interest 
was in linear for ten days. Ity agreement 
between them plaintiff drew on defendant for 
the interest (at three days' sight i a few days 
before it. became due, which draft was dis
count» <1 by plaintiff at his bank, and the pro
ceeds placed to his credit prior to the expira
tion of the ten days, and was afterwards 
accepted by defendant : but upon maturity 
was dishonoured and charged to the plaintiff's 
account: Held, that this was no payment, 
and that the whole mortgage money was «lue. 
Cameron v. Knapp, 7 ('. I*. 502.

Exchange of Notes Satufaetivn.] - - 
Plaintiff holding def«»n«lnnt’s note (not n«*go- 
tiublei payable on demand, for £500, in trans
actions with one II. (a partner of dcfeinlnnt) 
gave it to It., taking in return his note for 
£1.000. for this ami other transactions. In 
dissolving partnership, it was arranged that 
this £1.000. <»r note of |{.V should be paid by 
defendant. It. being called upon for payment 
obtained «lefendant's cheque for £500, and re
turned defendant's original note for £000 to 
plaintiff in payment of the note for £l.ooo. 
To an action on the note for t'fion. defendant 
pleaded satisfaction thereof by the taking of 
it 's note for £1.000: Held, that there hail 
not been payment, and that defendant was 
liable. Booth v. Itidley, 8 ('. V. 404.

Partnership Debts Note of One Part
ner—Action on—Election.]—In the absence



5275 PAYMENT. 6276

of express agreement to that effect, a creditor 
Inking the note of one partner for n debt of 
the partnership. and suing thereon, hut tail 
ing in recover tin nmouiii of tin- note, is not 
jireiliidiil from after wards claiming the 
nmoiint of the note against the partnership. 
( airulher* v. .1 rdayli. litl «lr. Ô70.

Sale of Land Cuielni't r‘* \ nh ■« Cm-
duetimi al. | Where |-r--i..-..... > notes hud
been given ta payment ol tie- imrchase moiirv 
of iiind. ami several years afterwards a hid 
was tiled hy a vendee ol the original pro
prietor against the lens at law ol I lie original 
pure I in si i . I hid, that i lie promissory notes 
must lie produced or satisfactorily accounted 
for before the purcha <■ money would I.....nier
ai I to lie paid, even though a good title were 
hliewn. Crook» v. Clen, S tir. 230.

Sale of Mortgage by Executor Cut
chum i'» \<tlt.\ An e-. i ntor holding a mort 
g.ige given to the lesiutor. old and assigned 
it. taking the purchaser's promissory notes 
payable to himself or order: Held, upon an 
issue of plein; administra vit, that this in law 
amounted to » receipt of the original debt, 
mak ng (lie executor . hargeahle with tin- mort
gage .i- an asset in po*—cssioli. I lilt lit lit V.
Mud'III. 2d I . I . K. .‘HU.

Boo It.nnlirt v. I lien, 17 t . «'. If. 231. 
on If I. I iilm \. I ■ in». «> l i' •'••■I*. I»‘*l 
(i ; Milt ht II V. .1/ f I in If t U, ‘i tir. otil,
Jhillnii \. \lr.\ nit i, 0 tir. .">• 11. ini*! <1 ; A njht- 
imitilr \. t it h Itmil. -./ \l mil i< nl. 2*1 t ", 1*. 71. 
unit I ; /1 ii'ii ‘ * uj Hank ni I yyer t iinuiln \. 
I tl it till til ii .Sill lljutmil I'll., 1'i tir. 170, 1111*1 ti.

4. I'lict/ut.1 Cil y tut nl hy.

Aceciitanev as Cash Ihlny. | Uefend 
nut bought goods from tin- plaintiffs, paying 
part in rash, and giving for the balance a hank 
chc<|Ue drawn by II. payable to bearer. IMnin- 
tuls presented the cheque early next morning, 
but there were no funds ; and at tin- end ol a 
vvis'k, alter repeatedly calling on II., they de
manded payment from defendant Held, I lint 
they could not recover, for t l i the cheque 
must lie taken to have been received as cash; 
and <-' the plaintiffs had. at all events, made 
it their own by the delay in calling on defend
ant. Ift il/in Hi \ hull aye, IG U. C. It. 433.

Ihlny I'h tuluit/ .lin ii \ The plain
tiff mi the 12tli .lainiaiy. 1S«I7. gave defend
ants DH.'iU in silver, and $4.00 for the discount 
on it, in l iving their I. U. V. for $lft0 in 
bills. Aitcrwaids, oil the same day. they gave 
him the i licque of otic II. on a bank, payable 
to the defendants or bearer, but post dated to 
the Ititli. It was not presented till the INtli, 
and was refused, there having been tin funds 
since the Ititli. II oil the same day told the 
plain'iff he would make it all right, and the 

> In in t i IT in consequence left it at the bank ; 
■ ni nii iluit evening II. made an assignment, 

having lieeii insolvent for some time. Uefend 
ants’ shop was closed on the lUtli, Saturday, 
and on .Monday the plaintiff returned the 
cheque to them as worthless, still retaining 
their I. 11. I . The plaintiff having sued on a 
special count for not delivering the bills, ami 
on ilie common counts and account stated, it 
was left to the jury to say whether there was 
a debt due by defendants in the plaintiff when 
i lu* chenue was given, and whether it was ac

cepted in satisfaction; and they found for the 
plaintiff: Held, thaï the case was properly 
.iibmiltcd and the verdict right. 2. That under 
a plea of payment, the defendants could not 
set up that the plaintiff by his laches in pre
sentment and notice laid made the cheque his 
own ; and, semble, had this been specially 
pleaded, the plaintiff, on a replication of the 
laris excusing Ins delay, would have been en
titled to suce....I. Smith v. Iluchan, 27 II. C.
It. 1< HI.

—-------Qucntion for Jury.] -Defendant, the
drawer of a bill, applied to a broker to get it
. ..... inteil for him. The broker expected to

! v,• in..... y during the day from the proceeds
of a bill maturing, which belonged to the 
pbiintiiV, who agreed to take defendant's bill. 
Tie- lull coming due was not paid in money, 
hut the broker was offered a cheque of one of 
the parties to it. which lie refused unless 
marked " good :" and I lien the bank was closed 
for iIn* day. The broker then said lie would 
lake the cheque if defendant would accept it 
in discount of bis bill ; and defendant, being 
applied io. took the cheque and blinded the 
bill io tin* plaintiff ; and, as it was for a larger 
sum than the bill, he paid the difference to 
tin* giver of the cheque. He also paid the 
broker's charges. The cheque was dishonour 
nl: and the plaintiff having sued defendant 
upon his bill, the jury were directed to deride 
whether defendant accepted the cheque as oh- 
solute payment or not ; and that if they be
lieved ihe broker's account (as given above, 
i "iitradietory evidence having been also ad
duced ». they should liltd for the plaintiff:— 
Held, ibat the direction was right, and that 
tin* evidence warranted a verdict for plaintiff. 
Udihtyun v. Lok$oii, 13 V. C. K. 408.

Receipt—IHvialon Court Clerk.] 
Tim defendant, clerk of the division court of 
lurk, sent a transcript ol the entry of a judg
ment recovered therein hy the plaintiff to one 
M„ the division court clerk of Essex, with 
directions to remit the money by post office 
order or by cheque. M., having recovered the 
money, paid it into bis private account at 
McO. I tins., private hankers, and sent their 
cheque to tin* defendant for the amount, as he 
luid been accustomed to do, which the de- 
I'ciidani acknowledged in the following words: 
" Mi l.eish v. Richards : received from the U. 
('. clerk of Windsor, $70.40." Before the 
cheque was presented McO. ltros. failed, and 
tin* plaintiff sued the defendant for the money :

Ib id, that tile cheque and receipt operated 
as payment between M. and the defendant, 
mid that the plaintiff was entitled to recover 
the money from the defendant ns money re
ceived to his use. McIaihH v. Howard, 3 A. 
B. WW.

Acceptance as Payment -- Jury -A<w 
Trial.] A cheque operate* as payment until 
it has biH*n presented and payment refused. 
In this case, mi the evidence set. out 111 the re
port, it was held the plaintiff had received the 
i lii-qin* as payment : and the jury having found 
otherwise, a new trial was granted. Iluylut 
v. ( a mi </u Cvrmnnt lit Ituililiny mid Saving* 
Society. 30 V. C. It. 221.

Acceptance “ in Full of " Claim Id
tlt'iift lfi cei/it.] A cheque of tin* plaintiff 
when produced at the hearing, had written on 
it, ” in lull of all his ( the defendant's I claims 
for notes or otherwise," which words the 
plaintiff swore were on the cheque when sent
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control of. Un» insolvent. t Iordan v. I niuni . the defendant, which he denied, however.
were on the face of the choque, Itn iik uj In ii'ida, 20 A. U. l.M,

. iiiiiinl letters in the margin, anti
tin- i-laintitT staled were the initials of Itll; X. in,liana It ni, I., 40 U. C. It. 1Î..3.

it,.. , , i k m the hank, whom In* hau requeshsl
,i ial the words so introduced. I he court

i. in receive this as evidence of n receipt
fi. Currency in which Payment to hr Madt. in i In- absence of I he hank clerk, who

i In' e been called as u witnees. l.tvxny
Domestic Contract l oinyn Pn mini a -

rinitlimj. | The plaintiffs, two corporations.
leclaretl oil defeinlaiits' coveinint to pay tilAcceptance of Cheque of Third Pcr-

Voficc «/ Di-ihum ur - p'si for six months rein, due on the 1st
lune, 180,'t. IMeinlniits pleaded that the pr«tVIn rv the cheque of a third person

I from a debtor as conditional pax luises were partly in the I mted Mates ; that
I lie plaintilTs had their place of business inan antecedent debt, the creditor must

.-1...nt undue delay present the cheque for iIn* Mates ; and that on tin* 1st .him- d-l-ml
mis tendered to them their $22,500 in lawfulI \ 1,.1‘iit. and, if it is ilishonoured, notify tin
itrrency of the States, which they refused ;iln* fact and claim re« against

and the defendants brought into court Sitin' original indebtedness. Unless this
the creditor will he taken to have ne- 2.» ot laxxlui money of ("anadn. which they

rred xx as on said 1st .lum*. andl -'iiip* in payment of the debt, and
discharged. Nuirj/er v. 1 hi,mat xalue to the said S-J.oOO of the lawful cur

rein \ ot the Mai I he plaintiffs replied
that the deed xvas executed hi ( anada ; that

Premium on Life Policy.] See Neill v. f the plaintilTs xvas a company incorpor
at'sl and having its domicile here, and theift</Mat l.ifc Inn. Co

- /,. Co. v. (Inrn. .'IS 1. C. il. 450 I her in the Males • that the rent reserved
was payable in current money of this Pro

nice : and that at the execution of the deedSuspension of Bunk Delay in Présent-
aml hitherto the said S"iMO xvas ami luulbil Clniimi ." | The payees of a
always been equal to $22..»<mi, and not at a 
time to $15.525. of current inoitev of the 1*look it to the hank on which it was

the afternoon of tin* day on which
nice ; and that the tender made of the equivaived it from the draxx**r and got if

lent in American currency of the last mentionI "good.” the amount being charged to
*d sum was not valid. On demurrer to tinIraxver s account. I hey then took it away
plication lli-lil, that the contract beingli-mandiiig payment. The hank, on
made in Canada, and mentioning no place for-■oiiig of the same day. suK|iended pay
the payments, must he governed by our lawI on the following day, on preaenta-
ihat the rent must he intended from the def the cheque, payment was refusisl
la rat urn to he payable in current money of!!•• ! 'hat the drawer of the cheque was dis

Canada ; that there xvas nothing in the idea tofrom all liability thereon It IIII it v
lisplace this intendment ; and that the plain-

iilTs therefore xvvre entitled to judgment.
\niynra ! alia Intermit,onnl Itrulgr Co. v.Transfer of Cheque of Third Person. | tircat nentera It. IV. Co., '. C. It. 502handing by a debtor to his creditor of

! •■qua of a third person upon a hank in Place of Payment. 1 -Defendants reshhslxx here tin- creditor lives, the maker at 1 oronto, Canada: and one of them, when• cheque |„,ving funds there to meet it. at Cleveland, V. S„ or, as plaintiff contended■i payment of money to a creditor with at Toronto, wrote to plaintiff, resident inII.-ailing of II. S. O. 1887 c. 124. s. 5 Cleveland, as to coal : to which letter theI I rnmtrony v. ID in.street. IV It :uo plaintiff replied, and addressed Ins letter toI by I he next case lefendants at Toronto, ngn-eing to furnish
i'oats at Cleveland ill $211 mg and giving to a creditor the unm (lint the place xx here the money is paynbhl heque of a third person in the debtors governs the question r.s to hoxv it is to lienot a payment of money to the ere paid : and, as the goods were to he delivered ati he debtor within the meaning of s. !$ Cleveland, it was to lie presumed they were124. Armstrong v. Hem also to lie paid tor there on delivery ; and that. It. at.iti, overruled Dur nisi therefore the plaintiff must accept AmericanA It. Till. 28 S. C It. 272. urrency in |iaymeiit thereof. Crawford v.
llniid, 14 C. 1'. S7. See fi. f„ lit C. 1». til.

!' r in insolvent circumstances sold his
trade m good faith, and directed tin -------- I alue at l ime fur Payment—Inter
r to pay ns part of the purchase it. I I lefendants in Toronto covenanted to

l due by the trader to his hankers. pay $510 in New York, on 20th August, 1858,
mint era I xvliich they failed to do. and xvlieti sued here in

the sto-k In-trade. The puri hasiT Isu», they claimed to pay in American cur
mm with the «nine bunkers, and rency at par, though in the meantime it had

them II cheque oil this ount foi the much deiireciuted : Held. Iioxvbecome
of their claim, there being funds at ever, that the plaintiffs were entitled to the

1 l" meet Hie cla-qu Held, that this qiiivalent of the if hi 10 in New York
ent of monex to a creditor and not day of payment, with interest. Mii*sneliu*vtt$urfty. and that Hie hank Huayitnl v. Provincial Inn. Co., 25 U. C. It
t liable, in a creditor's action, to

i he amount received. Davidson
2.1 A. It. t.T.I, 2S S. C. It A mortgage lieing payable in lawful money

nginshisl. on the ground that the of the United States of America, tlie holder
-r was the property of. or under the thereof, in seeking to foreclose, is entitled only
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to claim tin* amount in flic current money of 
tlmt country. or its equivalent at tlie time of 
default niad'e in |»:ivnu iit, or at any time suh- 
-■•i|in'ni |x. 11 hi* option. <’rawford v. Heard. 
11 ('. I'. *7. approved of and followed. Mur- 
nil U aid, lu Hr. ail.

il. Mode and Time of Payment.

Bank Notre Failure of 11 md 1 - • < pt- 
nnri 'll I'm | K. woe trustee for sale of eer 
tain lande belonging t< • M Two parrel* were 
ntbj< i to a mortgage to t he Bank of I pprr 
f*anadii for more than the value thereof. The 
trustee agreed for the sale of these parcels to 
a purchaser: the hank, before In-coming in 
solvent, assented to the sale and received the 
first instalment of the purchase money. The 
purchaser went into possession, but was in de
default in paying purchase money : the de
fendants were his assigns. By the trust deed, 
which the hank executed on becoming insol
vent i which deed was afterwards cotifirnmd 
by statute i, it was made the duty of the hank 
trustees to accept in payment and liquidation 
of any debt due to the estate the notes or hills 
of the hank. On a hill by the hank trustees 
for payment: Held. that, as the money was 
coming to the hank, the trustees were bound 
to accept payment in the note* of the hank at 
par. Tin'll"' uf It mil: of Ippn t mm tin v. 
Canadian Xarujation Co., HI Hr. 47b.

Failure nf Hunk It raid.] —- A
debtor of the late pretended hank of t’pper 
(’anadn at Kingston having called upon the 
hank commissioners to arbitrate under lit fleo. 
IV e. 7. all award was made for to lu»
paid in notes and other securities of the hank :
- Held, that the debtor had a right to pay in 
notes for which no certificates had lteen issued 
pursuant to the Act. Dal I on v. MrXider, fi 
Hr. AM.

Installe 'lit* Contract for lVorl Con 
ntniriiun.] A. entered into nu agreement 
with It to do certain work. Ac., for TV. for 
which by the terms of the contract A was to 
he paid the sum of Cft.UOO. partly in materials, 
Ac., and the balance 11 in three yearly instal
ments. and according as the work progressed •"

Held, that the amount of each yearly instal
ment to he paid to A. was limited hv the 
amount of work done and the materials pro
vided and delivered by him during the year. 
(Irani v. Meltonald, It (’. i\ MR.

Promissory Note ieceptanei Failure 
to Fan fteriml of It'inrda. 1 The owner of 
land agreed to sell the growing timber thereon, 
and by the terms of the agreement it was 
stipulated that the price should he paid hv 
the purchaser’s note. Indorsed by “a responsible 
party," renewable for half at its maturity, the 
delivering of such note within ten days from 
the date thereof to he the completion of the 
consideration for said agreement Held, that 
this was only a mode of paying the purchase 
money, and was not substituted for it : and 
that upon failure of payment the vendor was 
entitled to an injunction to restrain the felling 
of timber or the removal of such as had been 
already cut down. Mitchill v Mrtlaffeu, •» 
Hr. .’Mil.

------Agreement to Accept —Xon-dclirrru
Stilmcquenl Tender.] — Where a plaintiff

contract* to receive for work done, at its com
pletion. a certain sum of money, and then 
agrees to accept from the defendant the pro 
missory note of IV for the sum if the note 
In» not delivered, lie may sue for the money. 
Finhir v. Ferric, tl TV C. It. 334.

If the note he not tendered at the time spe
cified, a subsequent tender of the note and re
fusal w ill he no defence to such an action, lb.

Sunday Ituh nf Fa pin nit. \ Where the 
day on which money is due under an agree
ment falls on Sunday : Semble, that the pay
ment must In- made on Saturday. H hiitier 
\. McLennan, 13 l . C. It. ISW.

See Tanner v. /»'F.vcradu. 3 V. C. It. 134, 
po't III; \h lion'll v. McHay, *2 Ch. Ch. 854, 
poet 10.

7. Perton to Whom Payment Made.

Agent of Depositor in Bank -Per»on 
Frenentin'i Pa cm-bonk Itulm of Itank.] -De
fendant* associated them solve* together to con 
din t a savings hank, but before they were or
ganized under I A 3 Viet. c. .'VJ. their trea
surer received a deposit front It. of £75. which 
he swore was made by R. with the express 
understanding that any person producing hi* 
pass hook should lie entitled to receive it. IV 
died, and the sum was afterwards paid to a 
connexion of his, who presented the pass hook. 
The payment, it appeared, was made in pur
suance of certain rules adopted by defendants, 
hut which were not filed according to the *ta 
lute for some months after :—Held, that such 
payment was unauthorized, and that the de
fendants were liable to I Vs administrator for 
the money. Hunter v. Wallace, 14 V. C. R.

Agent of Insurance Company Pre
in in in I Defendant, through one IV. the 
plaintiffs' agent, effected a life policy with the 
plaintiffs IV. who had authority to receive 
the premium, brought the policy with the re
ceipt for the fir*f premium, issued from the 
plaintiffs' head office, to defendant, who was 
in charge of a branch of the hank at which R. 
kept his account. Defendant drew n cheque 
on another branch of the hank, and IV re
quested him to place the amount to the credit 
of his hank account, which was done in the 
usual way. and the i luspie charged to defend
ant : hut It 's account was at the time over
drawn. and he afterwards became Insolvent 
Held, that the payment thus made to IV was 
a payment to the plaintiffs. Ulna Life In». 
Co. v. Cirera. ÏW V. C. It. 439.

Company -Slock Huhccription claim "f 
Creditor l\ nnirtcdffr.|- The plaintiff, a credi
tor of a railway company, having had his exe
cution returned nulla bona, sued the defend
ant. n shareholder, for the amount remaining 
unpaid upon his stock. The defendant plead
ed. that before the commencement of this suit 
the railway company sued him for the same 
moneys, and that after Is-ing served with the 
writ of summons in that case, and before de
claration in either case, and after the com
met....ment of this suit, lie paid the company
In full : Held, no defence, us It was not 
averred that such payment, was made in Ignor
ance of the plaintiff’s claim. Tyre v. Wilke», 
13 V. C. It 182.
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Contractor Partner Subsequently Ad- 
W livre a roll tract was made with 

who subsequently admitted an- 
: in share in the contract : Held, that 
: mu.in to the original contractor wan 

. hi. uid that no notice need Is- taken of 
■.... -ulisi'iinent co-partnership. Carlisle v. 

hot /. Co., 5 O. S. 690.
Person of Similar Name -Deposit in 

ciel y Recovery >"i Rightful 
n Dirision Court*. |- In an action to
..... -T a deposit of money to the credit of

• Iff "ith the defendants, it appeared 
that the whole amount had been innocently 
1 wrongfully paid h.v the defendants into 
i .i : and also directly to the creditors of an
other person of the same name as the plaintiff, 
in :■ !• garnishee proceedings in a division 

Held, that there was nothing in such
pi..... dings to liar the plaintiff of his right to
i • r. or to protect the defendants against 
hi- . 'aim, and that tile judgments in the pro- 
.. I,ngs did not apply to money in their 

! .ads h-douging to the plaintiff. Held, also, 
tb: ■ - I'.i.'i of It. S. U. 1NN7 c. r»1 only pro- 
n- a garnish's, against being called upon 

i primary debtor to pay over again and 
! mu protect him against any third per- 

\ mh'ir V. t 'a mill in h Mutual !.. unit I. 
' Lit M. It. .'MIS.

Solicitor for Creditor Itctaincr to Col- 
h The retainer of an attorney or solicitor 

1 i a demand, and to take such pro-
• 1 v lie may deem proper to effi«ct this

gi'es him authority to receive the 
1 nit before or after suit, and to discharge 

> the party making the payment. 
1/ Tyrnll, ti \\ H. 313.

Solicitor for Mortgagee. | -An authof- 
1 ' plaintiff to his attorney to collect the

11 dm- on a mortgage in the plaintiff’s. 
"i in tlie attorney's, possession, does not 

• " attorney to revive payment of the
’ 1 Palmer v. Winstanley. 23 <;. I*.

Wharfinger Agent of Consignor of 
v •midi.. that a wharfinger is not an 

forwarder, t" whom the con- 
"ithori/.eil to make payment, after 

■ i> "I tin* goods to the consignee, and
...... "in has been stated between him
forwarder. Torrance v. Hauts. 2 t ' 

' v • . 3 <’. 1*. 274.

s Ph a or Defence of Payment.

a a mission of Amount. | In nil action 
• mon counts for money paid, money 

'"Id. Am . the plea of payment nd- 
1 ,l:|i something not ascertained was 

•i of the causes of action sued 
"g plaintiff to prove the precise 

MulIn,II,i ml v. Morlcy, 7 L. J. 323.
B..n.l . ii.lilii,n » J—A pin of

itisfnetion of a liond conditioned 
:l|,ral tiling is had. unless it aver

..... . was made after the time for
' i"j.ami after a breach. Prindle v.

( ‘ iitract Hunch I'b-a to Damage*.} — 
:i declaration on a contract for tlie

making and delivery of a certain number of 
barrels, the breach alleged was that, after the 
delivery of a certain number of barrels, de
fendants refused to allow plaintiff to deliver 
the remainder, and the damages claimed were 
as well for the price of thus.- delivered as for 
loss of profits on those which defendants re
fused to allow to Im> delivered, a plea of pay
ment. us to all delivered, though objected to 
on the ground that it was merely a plea to 
damages, was allowed, on the ground that it 
answered a substantive part of the plaintiff’s 
cause of action. II uiyull v. Hnnisküh n (hi 
Co., Ill L. J. 2111.

--------- Breech l nliquiioted Dmmmi.]
a. declared on an agreement with B. for the
purchase by him from It. of goods, and 
the payment of #2T»u by A. to hind the 
bargain, and averred a tender of the balance 
of i In- purchase money, and breach by de
fendant in performance of tlie contract, hut 
claimed no specific amount as damages. It. 
pleaded that alter the writ and before decla
ration lie paid #1411 in full of all demands in 
respect of tlie matters set out in the declara
tion, which A. received Held, plea good, as 
the action was for unliquidated damages, and 
there was nothing to shew that the amount 
>aid was not n reasonable amount for the 
trench, and that it was not received by A iti 

satisfaction thereof. <Jardiner v. Ford, 13 C. 
I*. 440.

Evidence Reduction of Damage*.}—A 
party pleading payment of a larger sum may 
give evidence of payment of a smaller sum in 
reduction of damages, although tlie Issue must 
be found against him. (Jonderham v. Chalmeri,
1 V. C. It. 172.

General Counts- Plea to.]- -Payment of 
a certain sum pleaded to two counts, witlmut 
alleging how much of ;he said sum is paid on 
each count : Held, good on demurrer. Broun 
v. Ho*». 3 V. C. It. 168.

Third Person Custom of Payment No
tice. | Assumpsit on the common counts for 
work and labour, Ace., by plaintiffs, who were 
common carriers by water. Plea, setting forth 
a delivery of the goods carried by plaintiff to 
a wharfinger at T„ to whom defendants, ac
cording to the custom and usage of forward
ers and carriers at T., paid the plaintiffs' 
claim :—Held, plea had. for not averring no
tice of the custom to the plaintiffs. Torrance 
v. Haye*, 2 C. P. 338; S. 3 <’. P. 274.

Undertaking Breach.] - I>eclaration 
that defendants undertook to give their prom
issory notes payable at certain perlons for 
llto. on the pound sterling of the debts dm. by 
one !•'. to such of his creditors ns should, 
within two months of the date of the deed,
express their consent in accept tht...... ..
tion. Defendants plendisl payment, without 
alleging before breach : Held, bad. Matthnc- 
*on v. Henderson, 13 P. 00.

Sec Montreal City and District Saving* 
Rank v. County of Perth. 32 I*. IS ; Smith
v. Ituchan. 27 U. (’. It. 1(N$, ante 4.

ft. Presumption and Proof of Payment.

Acknowledgment —Set-off—Soi. I’a.] - 
Plaintiff, having sued defendant on a bond to
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pay money by instalment*, obtained judgment 
for the penalty, and execution of the Iir»*t anil 
second instalment* successively. lie then 
brought s, i. fa. lor the third. Defendant 
pleaded satisfaction by conveyance of land and 
ml-off. and at the trial an acknowledgment 
was produeeil, signed by the plaintiff, of de 
f «aidant's -et-oll, and that the bond had been 
paid in lull : Held, that it should tie assumed 
that the payment had been made before this 
sei. fa. issued, and it was therefore admissible 
under the plea, sin liman \. Uenderton. 21
l . v. it. 417.

Promissory Note Indm un til ( nne<l
lut mu. | Where all indorsee suing the indorser 
upon a note, produves it at the trial from his 
own eustislv. with defendant's indorsement 
thereon ratieidled, not as if by any aeeident. 
but in the most unequivocal manner, some ex
planation must be given to the jury for re- 
jeetiug the inference that the note had been 
miii-tieil by the defendant whose name is thus 
camelled. Put v. kinytmill, 7 l . C. It. tit 14.

Receipt 1'oimtruetion Oui'.] A re- 
ceipt produvisl at tin trial as evidence of pay 
meut of a couple of sums payable on the lit 
November, l''••7. was in these word* : " d.'i.
Fergus, Util Nov., IM>7. lleceiv ed from 
Mr. Itobert .Morue the sum of thirty-live dol
lars. being the amount due to him for^the In
stalment ending l't November. 18* «7, of a 
bond. Itobert I .owe:" Held, no evidence of 
payment on 1st November, for that the con
struction of tlie receipt (and the question was 
one of construction, and not of presumption I 
was an acknowledgment of payment, made on 
the day it bore date, of a sum of money due 
on the" 1st November. /.ua« v. Jloriee. IV C. 
P. 123.

Statement in Sworn Answer /.'ri
dent*1.1—('.. through whom the plaintiffs 
claimed in ejectment, in an answer in a suit 
in chancery, having stated a certain sum paid 
by him and the facts: Semble, that the 
pleadings in the suit having been put in by 
defendants, were some evidence n» against 
them of such payment, Cooh g v. Smith, 40 
U. V. It. 543.

10. Other Cutes.

Action Pending Agreement Set-off— 
A'omtmd I him iiÿ' " Co»/s.]~ Plaintiff agreed
with defendant, after action brought, that, if 
defendant would take a note which the plain
tiff had given to a third person, it should he 
allowed for and on account of this action. 
Defendant did so, and by such payment and 
other items of set-off accruing before action 
brought, over balanced the plaintiff's demand : 
—Held, that plaintiff was still entitled to a 
verdict with nominal damages, which would 
carry full costs. Hherirood v. Campbell, 5 u. 
8. 2.

Bank Sin rial Ih piinit Uefutnl to /‘ay 
Datuiii/'i I'"'li. | See //• nilimm v. Hunk of 
Hamilton, 2.1 u It. r.41, 22 A. It. 414.

Contract Hart Payment Complete Per
formance.] l'poit a contract extending over 
several years for work and labour to paid 
for by instalments, defendant* admitted part 
performance, and pleaded general non-jier-

formunee to the hiitisfaciioii of their officer 
named in the contract, and that complete per
formance was a condition precedent to pay- 
men i. Held, that by payment in part they 
were not barred from claiming such full per
formance. ( outnuoith v. City oI Toronto, 
10 C. 1*. 73.

--------- Hetvission -Purchase Money—lie-
pout- Ior pit tire, j Where a contract for the 
sale of property is rescinded by the vendor lor 
default of payment of the purchase money, he 
cannot afterwards recover from the purchaser 
the amount of a promissory note given b.v the 
latter before the default, in part payment 
.semble, moneys paid by the purchaser after 
rescission cannot be recovered back by him, 
hater v. Ilyan, 24 A. 11. 441.

Legacy 1‘veh d Inti rent -Pi nod of Pay- 
mint, j Wlnre u testator gives a legatee an 
absolute vested interest ill u delined fund, the 
. ourt will order payment on lus attaining 
tvveuty-onv, notwithstanding that by the terms 
of the will payment is postponed to a subse
quent period, llockc v. Itocke, t* lieav. Oti, 
tollovved. Uoff v. fitrohlil, 2.*v <4. It. 113.

sm 11 v ll in Inn a, 22 U. it. tiUl,

Overpayment .ledum by Administratno 
to lino nr.] An udmiuharulrix, having giveu 
the statutory notice for creditors, alter ex
piry ot the time therein mentioned, paid money 
on a claim, and afterwards, new claims be
ing raised ugaiust the ewtate, sought to recover 
a portion of the money back as on an over
payment: livid, that she had no locus standi 
to maintain the action. Leiteh v. Moltont 
Hunk, 27 U. It. Ü21.

Pleading lleadmeat to Pay—Particular 
Manner.] Where a payment is to be a condi
tion precedent, or a concur rent act, and is to 
tie made in a certain manner, the plaintiff 
must aver readiness to pay in the precise man
ner stipulated. Tanner v. O Lverado, 3 U. C. 
It. 114.

--------- Payment at Particular Place.]—
gun-re, whether when a contract is to pay at 
n particular place named in a declaration, the 
general averment that defendant did not pay, 
is not sufficient ; and whether any stuteumit 
a* to the plaintiff not being at the place mim
ed to receive the money, or that defendant was 
there Iiudj to pay it, must not arise by way 
of defence, livelier v. 'Town of Amherttbuiyh, 
23 C. I’. Ü02.

Remittance by Post -Time of Toy 
ment. | Where costs collected by the sheriff 
had been posted on the evening of 27th No- 
veinber, addressed to the plaintiff's solieilor, 
hut not received by him until after defendants 
hud moved for a stay of proceeding*, pending 
their appeal. Held, under C. 8. L. C. c. 
13, s. 18, that the money was constructively 
in the possession of the plaintiff's solicitor 
when mailed ; and a motion to refund il was 
refused with cost*. Mcllonvll v. Mekay, 2 
Ch L'h. 311.

Trustees - Attention of V irnc.) — An el- 
telision of time for payment of money, found 
due by trustees and executors, ap|hnhs to tie 
granted only in cases where n forfeiture would 
result from its non-payment. Lair ton v. 
Vrookthunk, 2 Ch. Ch. 373.
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\ccokd and Satisfaction, IL—Bills
, ( I MIIW.C, Ml. 5 -CONTEMPT OF CoUBT 

, MUX. I. Ill - INFANT. II. 3—LAND- 
...an;. Ti NA.NT. XXIII. 4. 5. il—Lon. X 

s | imitation of Actions, IX'. 2—Man- 
- II | l il i - —M< INKY. IX*. 2 MOUTUAUE, 

\ 11 XIII. PARLIAMENT. I. 3 (h), (I).

PAYMENT INTO AND OUT OF COURT.
Xi’PF.ai IX. 4—Payment, I. II —Rail
x ay. \v. 3 IH- -Sheriff. IX. 5—Si*k-

i m< PERFORMANCE, V. ID (C).

PEDIGREE.
Sir Evidence. I. R.

PEDLAR.
Arrest License Pleading in Trespass.]
I i iv>pn««M for false imprisonment, u plea 

.i _• die arrest. ns » constable, without 
rr int under the Ilnxvkers ami Pedlars* 

\ • :.s <HI. «*. 5. for peddling without 
.... must shew that the plaintiff was found 

mm at the time of the arrest, and that de- 
; I.i.ik him before three of the nearest 

• s of the pence. Of in It v. Hill, 1 V. f*. 
It In.

License Servant of Licensee—Convie- 
ii mere, whether the license to a 

r ami pedlar granted under the Munl- 
Aru of 1 st;t• and 1M73, is confined to 

- only, or whether it extends to a
• uiploye* by him. Semble, that it is 
only; but. the point being doubtful,

a m ari was granted to remove the con-
• ■f thi* servant in oriler that lie might

........... against. In re Ford v. McArthur,
37 I . C. It. M2.

Ml Mi 11’At. CORI’ORATIOKl, XXIX. 5.

PENAL ACTS.
See Statetes, XI.

PENALTIES AND PENAL ACTIONS.
! i't n xi rv nv Contract,

1. /’- mi//// or Liquidated Damage*,
1 1‘rorision Construed a* Authoris

ing the Allowance of Liquidated 
I him a gen, 5280.

' 1 Provision Construed a* Penally,

" Other Canes. 5292.

Il ! I X.M.TY 1IY StaTVTE,
1. !» lions for Penalties,

1 « ' 1 om promise. of Actions, 520."».
'(•' Discovery, 5206.

(c) Pleading, 52011.
( d ) Practice, 5207.
(e) Security for Costs, 5207.

2. Compounding, 5297.
3. Particular Statutes,

(a i Election Arts. 5298.
( b l Foreign Statute, 5200. 
(cl Municipal A el, 5300.
(d! Stamp Act. 5300.
(ei Other Statutes, 5801.

I. Penalty nv Contract.

1. Penalty or Liquidated Damages.

(a) Provision Construed as Authorising the 
Allouante of Liquidated Damages.

Building Contract. | A sum stipulated 
to be paid per week for delay in completion 
of a building: Held, liquidated damages, not 
a penalty. Hilmour v. I lull, 10 V. It. 300.

A contract to do the excavation and mason’s 
and plasterer's work on a dwelling house for 
plaintiff, within a specified time, with a pen
alty of £4 a week in rase of default, ns rent 
of the premises : Held, liquidated damages, 
not n penalty. (laskin v. Wales, 0 C. 1\ 314.

An agreement by plaintiff to do certain 
work sjiei ilied. contained the following clause : 
“ The xvlmle of the work to lie completed and 
tin* mill in good running order by tin* 15th 
April next, under a penalty of $10 per day 
from that day until completion, as and for 
liquidated damages, ami to he deducted from 
tin* price to In* paid for such work : -Held, 
not a penalty, but a liquidated sum. Fisher 
v. /terry. Hi C. P. 23.

Plaintiffs agreed to do certain iron work 
on a building for defendant, and to finish it 
on or before tin* 1st July. 1871, “ under a 
forfeiture of $50, ns liquidated damages, for 
every week tin* work remains unfinished after 
tin* said time:" Held, that tin* $50 per week 
was liquidated damages, not a penalty. Ham
ilton x. Moore. 33 V. C. It. 100; S. ('.. ib. 520.

Plaintiff, by deed, agreed to build a house 
for defendant for $ 1.15o. hy a day named, 
ami for each day that should elapse after that 
day until 1*01111111*11011. defendant might deduct 
$5 from the contract price: Held, that the 
sum of $5 per day was liquidated damages, 
not a penalty, and that it might lie deducted 
from tin* contract price, without pleading it 
Specially by way of set-off. Scott v. Dent, 38 
V. < It. 30. See, also. Worthington v. Muni
cipal Council of Uuldimand, 10 U. C. K. 217,

To an action for the balance due under a 
building contract, tin* defendant set up ns n 
defence that by the contract the plaintiff was 
to build the house and have the same com
pletely finished and ready for tin* defendant's 
(MTupalion hy a named date. " under a penalty 
of $5 per day.” to be paid by the plaintiff to 
the defendant for each and every day the xvork 
of the said house remained unfinished after 
the said date: alleging that the work remained 
unfinished after the said date for n certain 
number of days, making an amount which the
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def endu ni ilninn-d to deduct from I hi- contract 
jirii r llrlil. .lefeine good : that tin- #ô. 
though I ulli-il :i IM-Iinlty. wan in tart lii|tiiilat*m| 
damage.-.. ''hath rton v. Cruthnn. it <). It.

ViuV-r a building i-outrait, in writing, tlu» 
contrarior agrw-d that. siihji-et to any ex
tension- of liim- I-y lh- an-hiti-i t. tin- Imihling 
should In- linislied hy a nnjm-il day. ami that 
in ih-fault In- would pay a w—k as liqui 
dati-d ihitiiagi-s. Tin- Imilding was not rum 
ph-li-d until mon- than four months afh-r tin- 
linn- lixi-il. Tin- arrhitii-t iva« not asked tor 
ami ilul not grant any extension of tinn* : 
llrlil. that tin- contract must govern, ami that 
tin- ili-fi-iidanls won- i-ntitl-il to twovi-r upon 
tin-ir counterclaim tin- sum providiil hy tin- 
contrait as ||i|uldatod damages. \l< \ a morn 
v. Skain, 211 tt. It. Uti.

Whore a building ■ outrai t provided that 
u|ioii non-completion hy a fixed date a eon- 
trai tor was to pay or “ allow " ton dollai a 
day until completion : Held, that this autln-r 
izeil a ihslui lioii as lii|iiiilat«-«l damagos of the 
amount so allow-d from tin- rontrart price, 
even as against lienholders claiming ad\ep*-ix 
to tin* ion tract or. Mrlhan v. A in mar, "Jd < l. 
It. :ti:i.

Charter of Vessel. | Itv all ngr.-einent 
under seal Imtween plaintiff and defend
ant. and under tin- fourth clause thereof, 
defendant agr-'-d with plaintiff to con
tinue to run his vessel between two ports 
named, for the period of six weeks : and 
at tin- time of th- agreement plaintiff paid 
lh- def-ndatit #2.< * * •. which the latter was 
to retain, subject to his continuing to run 
the M-ssi-l between such ports lor the said 
perhsi of six weeks, and up to the «7th .lulx 
then next, at his own risk and for hi~ own 
hciii-tit. and for a further period named, pro
vided that during the six weeks the gross 
earnings of the said vessel should not lie less 
than #70 per running day. with the same pro
viso as to the further period : and providisl 
also, that upon plaintiff paying any de- 
tieleiiey in said rat- of *70. at his option, lie 
might require said vessel to continue her run
ning during said period. Oil the expiration of 
the first week defendant ceased to run his 
x——i In ,ih action .i i plaintiiv- suit for 
breach of his agreement : 11-Id. that the 
measure of damages which the plaintiff was 
entitled to recover, for the non-fulliliiient of 
the agreement, was such proportion. Is-ing live- 
sixths of the S'J.lMNt. as would represent tin- 
live weeks not completed by tin- vessel, and 
that In- was not obliged to prove his damage, 
as this was fixed by the agreement in ques
tion. 77mm ;mo a v. I.nnh, IN t'. I*. 111.

Composition Deed ('on,tit iuu -It, nml 
uf Original I hum ml. | Two traders, I',, and 
It., having become insolvent, an agreement 
was entered into Is-twcen I hem and th-ir 
emlitors, whereby it was stipulated that It. 
should retire from the partnership and that E. 
and It. should form a new co-partnership, and 
that tin- creditors of K. Ac It. should accept tin- 
notes of the new linn for 1.0s. in the pound 
of tln-ir claims. Hy the deed of composition 
it was expressly agreed that in the event of 
Iv X 15. becoming insolvent before the notes 
securing the 10s. in the pound were paid, tin- 
original debts should revive against Iv. < !.. 
and It., and that the creditors should in-

entitled to rank «ai the estate of Iv A 
<i. for the full amount of their mqs-. live 
claims against the tirm of E. & It., 1-* 
any sum which might have been paid 
them by I!. X <». on account of said debts, 
lb-fore the notes were all satisfied E. Ac <1. 
w-re compelled to make an assignment in In
solvency : Held, that the creditors were en
titled to prove against the estate of E Ac 
(». for the lull amount of their original claims 
against K. A: It., giving credit tor aucb sum* 
as had been paid to them by E. X <i. in n- 
s|M-ct of the composition notes: and that tin- 
agreement for the revivor of the original de
mands was not in the nature of a penalty. 
\Valnon x. 1/ii mu it, 22 Or. 180.

Hiring llank Cbrk. 1—Defendant entered 
into a written agreement whereby, in eon-.-I 
.-ration of a certain salary and allowance in 
Is- paid to him hy tlu- plaintiffs, he agreed to 
s.-ru- them in their business as bunkers f..r 
three x.-ars, ami if Is- should leave within tlint 
period, to pay them # P * I, as liipiidated dam
ages. The agreement was signed hy the de
fendant. hut not by the hank: Held, that d«- 
fendant was bound hy it: and that liaxing 
left without excuse, he was linhle for tin- #P*i. 
which was recoverable as lh|uidatcd damages, 
and not ns a penally. Hank uf Hriluh \urth 
Ann rira v. mim/wom, 24 1*. ÎIÛ4.

Mortgage Incrra*,' uf Inhrint.]—Where 
a mortgage stipulated that up to a certain day 
the interest -lioiild lie eight per cent. : and if 
the principal were not then paid, twelve p.-r 
i-ut should Is- thereafter charged: Il.-l.l, 
thaï tlie stipulation for payment of txvelxe 
per cent, was not hy way of penalty, hut an 
agreement to puv that rate from tin- day 
named. II addrll v. MvCo//. 14 (ir. 211.

Railway Bonus Hu n, I, ,,f t'onditi’n 
l.i'liiulnl, ,1 llamagr».)- See County of II,it- 
tun x. Grand Trunk It. \\ . Co.. IP A. It 2T»2. 
21 8. C. It. 7Id.

Removal of Obstructions t'rrapa»» to
l.iiiul \ The defendant, who had trespassed 
on th- plaintiff's land hy placing stones and 
i oiiiiii-m ing to build a stone ferns- thereon, 
entered into an agreement to remove tile same 
lief op- the lôth I teei-iiilier, unless, upon a re- 
sttrxex. which In- had the privilege of having 
made lu-fore the lôtli Novetnlier, it was found 
that the line run hy one S . a surveyor, xvn* 
not the correct line, or unless defendant should 
fail to have such resu r v ey : and In- agreed "to 
pay to tlu- plaintiff the miiii of *‘J NI as liqui- 
dated damages if the said stones and stone fence 
are not removed, as hereinliefore agreed, at 
the times mentioned in this agreement " 
Held, that the sum mentioned was not a 
penally. Imf liipiidated damages for tin- omis
sion to perforin a specific act. viz., tin- r«w 
moval of tin- stones and stone fence. Craig 
x. iHltun, il A. It. I HI.

Sale of Goods -Ihlirirg.] I hi an agree
ment to deliver a certain number of willies 
ami traverses of s|ievitied qualities and <li- 
tueiisioiis, fur bin.Img and rafting timber, hv 
lie- Im March, and to pay #1 "as liquidât.*1 
and as-<->M-d damages, r-s-overable hy action of 
coxemiiit or deductible from the contract 
iimm-x In-p-iuafler mentioned, for each and 
ex.-n day after tin- said 1st March that the 
-lid w it lies and traverses, or any part thereof, 
shall or may lu> undelivered as aforesaid :"— 
Held, that tin- sum named must lie treated a*
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i. il damage*, not a* a penalty ; and the 
i mu for payment daily of a small 
-lead of one payment large in amount, 

ii garded a* tending etroiigly to that eon- 
Ue/'Aet v. Il ifsoa, 2.'. i\ C. It. HR).

1‘rice — Value. )—Declaration, in 
•. that the defendant agreed under 

. manufacture into pot hurley, and to
• r plaintiffs, certain barley of the plain-

nr before the loth July, 1HÎH, and on
• late to purchase said barley and pay

the sum of $7X0; that it was 
provided, that in case the defendant

• pay the said sum of $7<i on the said
;■ ndaiit should pay the plaintiffs the 
*11*1 as liquidated damage*. Breach.

\ ment of the $100. Itefendanl demur* 
i he ground that the $10u claimed as 

1 ted damages was in fact a penalty, and 
! not lie recovered :—Held, that the de

ni was good : that this ouest ion could 
roperly be raised by demurrvr. for 

t! lintiffs were entitleil to some ilamages ;
! ihat the $100 was not a |ienal sum or

• ■ are for not paying money due. or for
• linarx debt or claim, but liipiidated or 

■er ■ I on damages for not buying at a named 
j n i ils of a fluctuating and uncertain 
x a I." A noulton v. Mackau. "J!) C. I*. 001.

Sale of Land. | Where in a contract for 
of laud it xvas agreed that in case 

■ tile i ni the parties should retract, he “should
• • * il.......I her by way of ascertained and

damages tbe....... of 1100I b id.
i i penalty. t'ummiuijH v. Me Lachlan, 10

I1" first count in the declaration in effect 
■ ; that the plaintiff, being owner of cer-

• ml subject to two mortgage*, of which
at the Lima bad notice, agreed i"

aim* to defendant, who on his part.
• buy for $-.."loo, of which $ 1 ,t m m was 

i" p iid doxvn ; under a penalty of $300, to 
I- imI on the 10th September folloxving by 

m case he refused to carry out the 
■■'it. 11 reach, that, though the 10th 

> I » t had passed, and the plaintiff hail
• iilv, able, and willing to fulfil his part 

agreement, and to have had the mort
»• barged prior to that date if defendant

t down the $1.IMI0, yet defendant had 
d the $1,000. The second count stated 

instalment of $ 1.«**m» was to lie paid 
'"f the purpose of satisfying thereout 

■ ■ I - barging the said mortgages from the 
Held. that, inasmuch as the plaintiff 
Hied to site for the $1.0110 independent 

1 v act which lie had to do in conveying 
king a good title, and as nothing apfienr- 

1 die pleadings to this count which shew- 
' there would In* any circuity of action 

"• hr bis recovery upon it. the plaintiff 
' tied t<> ibe $300 as liquidated dam- 
A ontef V. Holder. 17 V. V. 131). Ill <’

F. :ku.

Trade Agreement Price nf Hood*
1 ■ Manufacturer».] On 27th May.
1 • rtnin individuals forming a cigar

1 tirera’ association, amongst whom 
defendant, considering themselves 

• d by the inemliers of the cigar makers' 
ho refused to lower the price of 

g .i particular kind of cigar, entered Into 
mi'iit in writing between themselves 

■ lir-i part and S. of the second part, ns 
'■ Whereas for the mutual advantage

and protection of the parties hereto . . .
it has lwen agreed that the parties of the lirst 
part shall become severally bound to S. in the 
sum of $31 Mi. liquidated damages, hi case any 
of them shall at any time during the con
tinuance of this agreement, either directly or 
Indirectly, buy or sell any cigars marked . . 
with the labels of the cigar makers' union, 
or shall use ... in connection with the 
manufacture of cigars by him any cigar 
makers' union lalwl, ... or shall permit 

any cigar maker-’ union, or any union 
or set of men. to coui|iel him to hire or employ 
union men only, or to dismiss any employee. 
Xoxv, therefore. . . . the partie- hereto of
the first part severally covenant with K each 
for himself that he \xill. in case he shall at 
any time hereafter violate any of the fore
going stipulations i setting them out), imme
diately pay to S. the sum of $5i*i. the inten 
tioii being that in case of n violation of all 
or any of the stipulations . . . aforesaid 
by any of the parties hereto of the lirst part, 
he. the said party so offending, shall imme
diately forfeit and pay to S. the full sum of 
^'MMt. because of his so offending, us
liquidated and astwrtaihed damages land not 
as a penalty t to be by S. applied. &c. . . .
The intention, also, being that the entire sum 
of $."iiMi shall he the amount of the a-certained 
and liquidated damages for any violation or 
breach whatever of any of the stipulations 
• • • aforesaid on the part of any one of 
the Parties of the lirst port." The defend
ant having broken the a boxe agreement in all 
re-peets, S. brought this action against him to 
recover $51)0 as liquidated damages ; Held, 
that the sum of $3011 was liquidated damages, 
niiil not a penalty. Schrader v. I.illi*. 10 O.

Where a contract contains a condition for 
payment of a sum of money as liquidated dam
ages for the breach of stipulations of varied 
importance, none of which is for payment of 
an ascertained sum of money, the general rule 
is. that the sum named is not to he treated ns 
a penalty, but as liquidated damages. The 
stipulations in this m*e resolved themselves 
into one— viz., that the defendant would not 
submit to the dictation of the cigar makers in 
carrying on his business. It was impossible 
to calculate the damage to the other mem
ber* of the manufacturers' association by non- 
compliance with the agreement. The ease 
xxmild therefore seem to come within the rule 
that when the ngris'iuent is for the perform
ance of one act. and there is no adequate 
means of ascertaining the damages from a 
violation and the parties agree upon a sum 
as liquidated damages, it will not lie treated 
ns a penalty. Ih.

(hi PrurMan Oonntrucd a* Penally.
Apprenticeship. | -Where n party hound 

himself in an agreement to pay the nlaintlff 
£23. If A., an apprentice, should not fulfil nil 
the covenants and conditions of an indenture 
of ntiprrntleeship executed by him. the £25 
was hold to he a penalty. McLean v. Tinnlcu. 
7 V. C. It. 40.

Building Contract.) — Plaintiff and dc-
fi-ndant entered into nil agreement, by which 
defendant was to build for the plaintiff a grist 
mill, Recording to certain specifications, for 
the sum of £ 1,16ft; "and for the true and 
faithful performance of all and every of the 
coxvnanta and agreements above mentioned.
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the parties to these presents bind themselves. 
Pin-h unto the other, in the penal sum of 
£250 ry„ ns fixed and settled damages to he 
paid liy the fail’ng party:" -livid, a penalty, 
not liquidated du. inges. and therefore not the 
suhieet of set-off. Broun v. Taggart, 10 U.
C. R. 183.

Defe idant contracted under seal to do all 
the ear tenter’s and joiners work required in 
the erection of two dwelling houses for the 
plaintiff, and covenanted that the work should 
he ready for the lathing by the loth (Holier, 
and ready for the painter by the 10th Xovcm 
her. and should be fully completed by the 21th 
November, under a penalty of $20 a week as 
liquidated damages for every week beyond 
the said time the said works should remain 
incomplete. The trial Judge, sitting v. ithout a 
jury, construed the contract as one for a 
penalty, and computed the damages at $1 ISO 
n week. On motion, the court being equally 
divided, the rule dropped, \rchbold v. U ti- 
««n. 32 V. ('. It 800.

Debt—Forfeiture.] — Upon the following 
clause at the end of an agreement, “ and for 
the performance of this agreement each party 
binds himself to the other in the penalty of 
£û0. liquidated damages, and not as a penalty, 
which toll shall lie forfeited by him who fails 
to perform this agreement, and shall he re
covered the one of the other in an action of 
debt after one month from this date, on de
fault made by either party.” it was held that 
tin* I,10 was a penalty, not liquidated damages. 
Henderson v. \ivholx, 5 I'. C. It. 398.

Improvements to Land Trifling Breach
\ i In ill Damages.] Where the plaintiff, in 

debt on an agreement, lays his breach in such 
a manner as to make it uncertain whether lie 
is not claiming liquidated damages by reason 
of a failure in some very minute particular 
of the agreement as. for instance, for not 
clearing off nil the standing timber, nor 
fencing certain land by a named day the 
court will treat the sum mentioned in the 
agreement as a penalty, though the parties 
have expressly agreed otherwise. Ainsiio v. 
(halimnii. 1'. ( '. It. 313.

Where a sum claimed in the declaration as 
liquidated damages, is held to he a penalty 
only, s & !i Win III. c. 11 will restrict the 
plaintiff to the damages sustained, lb.

Indemnity ('onmint St mill Brenche.« 
- I in tin nl. | The plaintiffs being indebted to 
defendant in $.S(l,(Ml(l, and to other persons 
( whether partnership or individual debts i in 
an amount not exceeding $2.1(10. by deed 
dated October. IN."!», in consideration of a 
release of I lie SM 1,000 and of $-1.000 paid, 
assigned to defendant all their stock-in-trade, 
hook debts, and assets texcept household fur
niture i. with a covenant on defendant's part 
to indemnify the plaintiffs from all debts and 
demands not exceeding $2.1(50; and a further 
covenant by both plaintiffs and defendant for 
81.000 a- liquidated damages for the perform
ance of the covenants on both sides contained 
in the deed:- Held, that the sum of $4.000 
was not a debt due as liquidated damages 
upon each breach of the covenant. Ruther
ford v. .Store/, 12 (J. I*. 9.

Mortgage \ceeleration.] — The plaintiff 
held defendant's mortgage, with a condition 
that the whole principal should become pay
able if the interest was in arrear over two

years :—Held, that the condition was in the 
nature of a penalty only, and that the court 
would restrain an action, brought upon such 
covenant, to enforce payment of the whole 
sum due. after default in payment of one of 
tin- gales of interest. Knapp v. Cameron, 15 
Ur. 859.

Defendants. It. and S.. with two others, 
made a mortgage to the plaintiff to secure 
£4.(K»0 and ii.:crest, by which it was agreed 
that if default should he made in any pay
ment of interest, for the period of one month 
after it should have become due “ and been 
demanded,” then the whole principal money 
and such unpaid interest should immediately 
be payable : Semble, that such a covenant is 
not to be looked upon in a court of law as a 
penalty, but merely as lixing the credit to he 
allowed for the principal. Case v. Burton, 10 
l . C. It. 540.

Sale of Goods \on-delivcry.]—Where 
two persons entered into an agreement, the 
one to deliver and the other to receive a cer
tain quantity of hops yearly, for live years, 
at the end of which agreement there was the 
following clause : “It is further agreed that 
each sha.: lie bound to the other for the faith
ful performance of the said contract in the 
sum of 8200:”— Held, that the sum named 
hum lie treated as a penalty, anil not ns 
liquidated damages ; and. therefore, that the 
plaintiff suing for non-delivery might recover 
hcvoml the $200. Sheinan v. H atcrous, 23 
C. V. 198.

Work and Labour — Time—Delay.] — 
Where a contract provides that an engine 
shall lie built ami placed in position by a 
certain date, with a penalty for each day’s 
delay, the time of commencement is of the 
essence of the contract, and if, owing to the 
pun haser’s fault, the contractor is materially 
delayed in commencing the work, the parties 
are at large so far as the penalty is concerned, 
ill.- purchaser, if the work lie not completed bv 
the time fixed, being entitled only to actual 
damages. A nr Engine t'o. v. Trench River 
Tun ( '-.. 21 A. It. HSU, 24 S. C. It. 703.

2. Other Cases.

Bond -Defence Set-off.]—To an action 
on a replevin bond l»y the assignee of the 
sheriff, a set-off forms a good legal defence, 
the penalty being considered as the debt, ilc- 
Kchey v. McLean. 34 U. C. It. 035.

--------- Interest—Judgment.]—A bond con
tained a stipulation that in the event of any 
sum being found due by M. to the bank, in
terest should be payable thereon from the time 
an account of the balance due was delivered 
to the parties to the bond by the bank, and 
judgment was given in the court below in 
excess of the penalty Held, however, as the 
law would not allow a verdict against the 
obligors for a greater sum than the penalty, 
interest could not be computed on that 
amount until after judgment. Exehangc 
Hunk v. Springer, Exchange Bank v. Barnes, 
13 A. It. 390.

--------  8 rf !> Wm. III. c. 11—Assessment
of Damages —■ Judgment—Execution.]—The 
plaintiffs sued upon a bond for $1.000 penalty, 
conditioned to convey land, alleging non-i-er- 
formancc. A verdict was rendered at the trial
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for IFl.iiOO. and twenty cents for detention, 
n , 11.1111.ilt*‘s being assessed on the breach. A 

execution was afterwards Issued, In- 
' K» levy the .SI.000 and costs taxed :

11. i. that the bond being within 8 & !) Win. 
Ill 11. and the plaintiffs having paid the 
I». lii V rents and costs, execution might Is» 
slaved, for the penalty could not be levied, 

v. Johnston, 40 U. C. It. 116.
.s’ <(• 9 Win. III. c. 11—Rule 5K0—

1......went nf Damages — Judgment.| — See
Life \ inurancc Soviet\i v. Southgate. 18 

1'. it. 151 : .1 ppleby v. Turner, 10 V. It. 145, 
175.

Maintenance — Right to Sue for 
Suri"irt.\- The liability of the obligor in a 
linml in a fixed penal sum conditioned for the 
payment of future maintenance is not limited 
in and is not satisfied by payment of the 
amount of tin* penalty, and the obligee has 
th.* right to sue for her support as it accrues 
from time to time. Raker v. Trusts and 
Uuarantee Co.. 110 U. It. 456.

Bonus to Manufacturers—Mortgage— ' 
So until —Performance.]—The plaintiffs un
der a by-law granted the defendant a bonus of 
$20,000 to aid him in the manufacture of 
steam tire engines and agricultural imple- 
m< its, subject t" a condition in the by-law 
that he should give a mortgage on the factory 
pn mi-i-s for .$10,000 and a bond for .$10,000,

• I»1 conditioned: ( 11 for the carrying on of 
sin It manufactures for twenty years ; (Hi dur
ing that period to keep .$110,000 invested in the 
factory . and (3 ) to insure the building and
p in plaintiffs’ favour for $10,000, The 
defendant gave the bond and mortgage, the 
latter containing a covenant for insurance, 
ami he invested the .$30,000 as stipulated for. 
He also made a further mortgage on the 
pivmi'c> to the plaintiffs for $3,000, not men
tioned in the by-law. The factory was one 
it. which eighteen to twenty-live men might 
lui.c been employed, and which could have 
t iiii,,I out 100 mowers in a year. In the 
course of two years only twenty mowers were 
cim-inu-lcd. and the number of persons em- 
;. - I dwindled down from eighteen or twenty 
i" i'" or three : -Held, that the performance

ted by the parties to the contract 
i" cany on manufactures was one reasonably 
commensurate with the capabilities of the fac
tory ; and that, upon the evidence, the defen- 
dam had failed in the performance. Held, 
al . that the $10,000 mortgage was given as 

- for any damages the plaintiffs might 
sustain by the defendant’s default, to an ex
tent i I greater Ilian $10,000, and not as a 
charge for that specific sum. Held, also, 
th i'. as the $3,000 mortgage was not author
ized by the by-law, as to it the plaintiffs were 
urn entitled to any relief. Remarks upon 
eh ti ni < to be considered by the master in
---- ng the damages. I illagc of Brussels v.

Ronald. 11 A. R. 005.

Building Contract — Delay—New Con- 
Implied Incorporation of Provision.]

- I’.aintiffs on the 31st May, 1871, contracted 
he and complete the iron work upon a 

b 'i- jmt up for the defendant by the 1st 
•] 1871, and to pay $50 a week as liqui-
'1-r : lamages for every week the same should 

’ unfinished after that time. Defendant
.......... the building ready to receive the iron

nineteen weeks after tin* 1<t July,
■ tills did not finish their work for

in seven weeks after they were
Vol. III. D—167—18

enabled to begin : Held, that such a special 
provision as that for liquidated damages would 
not be considered as incorporated in the new 
contract under which tin* work was done after 
1st July, though tin* plaintiffs might be liable 
for the delay in an action for damages. 
Hamilton v. Moore. 33 U. C. It. 520.

Building Society By-luir Fines—
Pleading.]—The by-law of a building society 
provided that any incmb'-r neglecting to pay 
his monthly dues, shoe I « he fined a specified 
sum per share each mouth, “ until flic end of 
ene year, when the share or shares in default 
shall be declared forfeited to tin* society.” It 
then directed that a month before the expira
tion of such year, the secretary should send 
a notice to the defaulter, calling his attention 
to the by-law; and provided that in case of 
the defaulter being a borrower these linen 
should be trebled ; and that nt the end of six 
months’ default the mortgage should be liable 
to foreclosure, and to be declared forfeited 
Held, that the by-law, being penal in its char
acter, should be construed strictly, and that 
the lines could be imposed oil borrowers only 
for twelve, and on non-borrowers for six, 
months, the right to forfeit or to foreclose 
being then substituted. Held, also, that such 
lines could not be recovered on a common 
count, but that the declaration should set out 
the by-law, so that the court might judge of 
its legality. Ottawa Iniun Building Society 
v. Scott. 24 U. C. R. 341.

Payment of Penalty Doing Prohibited
Acta 1 «junction. 1 - Defendant agreed to
serve the plaintiffs in their business of milk
men. with special stipulations as to not 
serving customers on his own behalf. Ac., and 
in case of any breach by him of the agreement 
entered into between the parties, and signed 
by them, that he would forfeit $50. to be re
covered by the plaintiffs as stipulated dam
ages, and not as a iienalty Held, that this 
did not enable defendant, on payment of the 
$50, to do the prohibited acts ; and in a bill 
seeking to enforce the agreement the plaintiff's 
prayed for payment of the amount of the liqui
dated damages, and for an injunction to re
strain defendant from acting in breach of his 
agreement. On the motion for injunction 
coming on:—Held, that the plaintiffs were at 
liberty to waive their claim for damages, and 
elect to have relief by injunction. Toronto 
Dairy Co. v. dote a ns, 20 Ur. 200.

Settlement of Action—Payments—De
fault—.1 voidance—Relief against—Reforma
tion.] -To an action for the seduction of the 
plaintiff’s daughter, the defendant pleaded, on 
equitable grounds, tlint the plaintiff and his 
daughter had entered into an agreement under 
seal with defendant for the settlement of the 
suit and other matters (setting it out», by 
which the amount to he paid by defendant was 
fixed at $120. which the defendant agreed to 
pay by instalments of $15 at the times speci
fied : and it was stipulated that if defendant 
should not make these payments punctually
the agreement should be void. The plea then 
set out that defendant paid three instalments, 
but by accident omitted to pay the fourth, 
which he was ready and willing to pay ; and 
he submitted that (he proviso to avoid the 
agreement on non-payment was, on the true 
construction of the agreement, a penally only, 
against which he should be relieved, and if not, 
that it differed from the intention of both 
parties, and should be reformed. The attor- 

1 ney who drew the agreement said that be put
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In tliis proviso of liis own accord, without in
structions to do so. but that it was read over 
to the parties and executed in duplicate, each 
party taking one: Held, that there was no 
ground for saying that the proviso was intro
duced by mistake: that it was not a penalty 
against which defendant should be relieved, 
being a reservation only of an existing legal 
right : and that it formed no defence therefore 
to this action, llolund v. McCarroll, 38 U. C. 
It. 1ST.

Work nn<l Labour — Delay Right to De
duction—Pleading.] — Debt for work and 
labour. Plea, ns to part of the demand, that 
the work was done under a contract between 
the plaintiffs and defendants, by which it was 
agreed that in case all should not lie done on 
the day appointed in the agreement therefor, 
to wit, on the 10th February. 18.11. the plain
tiffs would permit defendants to deduct and 
retain £<1 per week from the money agreed to 
be paid for every week beyond the time allow
ed : that the plaintiffs did not complete the 
work until thirty weeks had elapsed beyond 
the time appointed, wherefore defendants be
came entitled to deduct a sum exceeding that 
in the introductory part of the plea mention
ed : Held, on demurrer, plea bad, for the 
different reasons given by the court. \lorth- 
inqton v. Municipal Council of Jlaldimand. 
1U V. V. 11. -17.

11. Penalty by Statute.

1. Action» for Pcnaltic». 

(a) Compromise of Actions. 

See post 2.

(bj Discovery.

Examination of Defendant.] - See
Malcolm v. Race, 1<‘> P. R. 880.

An action brought in the high court of jus
tice for Ontario, in the name of Her Majesty, 
to recover a penalty for a violation of the 
statute of Canada tin & til Viet. c. 11, re
stricting the importation and employment of 
aliens, is an action to which the provisions 
of the Canada Evidence Act, 50 Viet. c. 31, 
apply, within the meaning of s. 2. which pro
vides that the Act shall apply “ to all criminal 
proceedings, and to all civil proceedings 
and other matters whatsoever respecting 
which the Parliament of Canada has juris
diction in this behalf." In such an ac
tion. having regard to the provisions of s. 5 
of that Act, as now found in (»1 Viet. v. 53, 
the defendant can be examined for discovery 
before the trial. Tltc Queen v. Fox, 18 P. It.

Production of Documents.] — The
double tolls imposed by s. 13 of the Timber 
Slide Companies Act, 11. S. O. 1887 c. KiU. 
for false statements, are imposed by way of 
punishment, and not as compensation : and 
therefore an action to recover such double tolls 
is an action for a penalty, in which discovery 
of documents will not be enforced. Pickerel 
River Improvement Co. v. .1/oorc. 17 P. It.

(c) Pleading.

Amendment of Pleading*.] —See Fra
zer q. t. v. 'Thompson, 1 U. C. It. 314, 522.

Declaration—Claim—Informer—Crou n - 
Form of Action.]—In a qui turn action lor 
penalties under the Imperial statute V» Geo. 
IV. c. 114, which gives one third of the 
penalty to the King, one-third to the Lieu
tenant-Governor. and one-third to the in
former, the court refused to arrest judgment 
because the plaintiff claimed the penalty for 
himself and the King only, not naming the 
Lieutenant-Governor, o •ties q. t. v. Chare,

An action of debt will lie on that statute to 
recover the penalty. Ib.

—------  Informer — Rcpeivcr-tl encrai —
Magistrate'» Conviction — Jurisdiction.] In 
an action against a magistrate for not return
ing a conviction:—Held, no objection to the 
declaration that tin- plaintiff sued for the 
Receiver-General, and not for Her Majesty, 
inasmuch as suing for a penalty for the 
Receiver-General, for the public uses of the 
Province, is in fact suing for the Queen. Be
sides, C. S. U. C. c. 124 authorizes a party to 
sue qui turn for the Receiver-General. Held, 
also, that the defendant, having actually con
victed and imposed a line, could not object 
that the declaration did not shew that he had 
jurisdiction to convict, ltaglcy q. t. v. Curtis, 
15 V. P. 3tU>.

---------Magistrate'» Conviction—Return —
Statutes—Qui Tam Action—Form of Action

Jurisdiction.] — A declaration against a 
magistrate for not returning a conviction 
niade by him with another justice, was held 
bad, for not alleging defendant's neglect to
have .....a contrary to the statutes, not merely
the statute, there being two statutes upon the 
subject, each requiring a distinct return : - 
Held, that the plaintiff might sue for himself 
only, and need not sue qui tain. Held, also, 
that an action would lie against each magis
trate for the penalty, for. though in form, in 
debt, the action was in fact ex delicto. Drake 
</. t. Preston. 34 V. C. It. 257.

Qua-re, there being now some offences under 
the jurisdiction of the Dominion, and some 
under that of Ontario, and a different return 
required and a different penalty imposed, ns 
regards each class, whether the declaration 
should not state the nature of the offence, 
and that it was within the magistrate’s juris
diction. though formerly this was not requi
site. Ib.

--------- Non-payment.] —Held, that after
verdict it need not be averred that the defend
ant had not paid the penalty. Church q. t. v. 
Richards, (j U. C. R. 502.

Plea— Time for Ilringing Action.]—Where 
it appears upon the record in a penal action 
that it is brought too late, defendant may take 
advantage of the objection without having 
specially pleaded it. Metcburn v. Street. 21 
U. C. R. 408.

--------- Not (Juilty—Statute».]—In an ac
tion for a penalty for not affixing stamps un
der 27 & 28 Viet. c. 4, s. 5, the defendant was 
held not precluded from a defence, by virtue 
nf .11 Eli/,. c. 5, that the action was not 
brought within a year, by reason of his having 
marked in the margin of his plea of “ not 
guilty " the statute 21 Jac. 1. c. 4 only. 
Mason q. t. v. Mossop, 29 U. C. R. 500.
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See. also. Regina v. Aumond. 2 U. C. It. 

IM ; Hart v. Meyers, 7 L. C. It. 410.

(d) Practice.
Affidavits.]—Affidavits to be used in <jui 

tam actions mu.it shew the character in which 
llie plaintiff sues. Robertson </. t. v. Orchard. 
I 1’. it. 23.
Judgment—Retting aside.]—A judgment 

pros, regularly signed in an action by a 
common informer for a penalty, will uot be 

: aside. MoClenaghan v. McLean. 3 V. It.
13.

Nonsuit.]—In a qui tam action the plain
tiff may lie nonsuited. Stuart q. t. v. Bullcn, 
i;. T. 1 Viet. : Ranncy q. t. v. Jones, 21 U. C.
it. 370.

Trial Postponement — Costs.] — On 
putting off the trial <>f an information for 
I'-naltics at the instance of the defendant, the 
court will make payment of costs a condition 
in the same way as in civil cases. Hex v. 

Uru. 440.

(e) Security for Costs.
Time—Default—Dismissal of Action—In- 

dulycnne — .l/cri<«.] — An order under Rule 
1244 for security for costs in an action for a 
penalty may properly contain provisions limit- 

time for giving security and for dis- 
"ul of the action, without further order, 

upon default; and such an order, not appealed 
against, is conclusive between the parties as 
to ill its terms. Thompson v. Williamson, 
Hi 1*. It. 308, distinguished. The action was 

against justices of the peace to 
recover a penalty for non-return of a 
• "in i'iion of the plaintiff, the error of the de- 
i'i l h i being merely clerical, and one not 
prejudicing the plaintiff ;—Held, not a case in 
uL ii the indulgence of extending the time for 
giving security should be granted to the plain
tiff Ashcroft v. Tyson, 17 I*. It. 42.

>Vc Martin q. t. v. Consolidated Bank, 46 
l. V. It. 103 ; Budworth v. Bell, 10 P. It. 544.

2. Compounding.

Action—Leave—Terms—Crown.]— Leave 
1 given to compromise a penal action under 
32 lieu. VIII. c. 8. for buying pretended 
tii'1 "it paying the Crown's share into court. 
M‘i -/. /. v. Dcttrick, 5 O. S. 87.

- Leave—Costs.]—18 Eliz. c. 5 pro- 
liil' - the compromise of a qui tam action 
w i; "it leave of the court. Blocker x. Meyers,0 I < is. 134.

W le-re therefore n plaintiff, who had 
in t >uch an action, agreed to discontinue 
1! a being paid his costs, and in a subse-

action for those costs recovered much 
1 - : mi lie thought the jury should have
giv": him. the court, from the nature of the 
ti 1 lion, refused a new trial, lb.

Compounding Offence against Pro
vincial Statute—Provincial Crime—Powers 
at i a luturc.]— The Legislature of Ontario 
ha ' passed an Act to regulate tavern and

shop licenses. 32 Viet. c. 32, under the power 
given to them by the It. X. A. Act, 18117. s. 
î)2, s.-ns. 0, Hi :—Held, that they had power, 
under s.-s. 15. to enact that any person who, 
having violated any provisions of the Act, 
should compromise the offence, and any per
son who should he a party to such compromise, 
should on conviction he imprisoned in the 
common gaol for three months; and that such 
enactment was not opposed to s. 01, s.-s. 27, 
by which the criminal law is assigned exclu
sively to the Dominion Parliament. Rigina 
v. Hoardman, 30 U. C. It. 553.

Illegal Consideration — Pleading.] — 
Where it clearly appears on the face of tlm 
declaration, which it did not in this case, that 
the consideration of defendant’s promise was 
a compromise, without leire of the court, of 
a penal action, brought by the plaintiff" as a 
common informer against defendant, the con
sideration will be held to be illegal, and the 
declaration had. Dart v. Meyers, 7 U. (J. It. 
410.

Indictment for Compounding Crim
inal Prosecution.| — indictment for com
pounding a penal prosecution instituted by 
defendant against one !•’. under 2D & 30 Viet, 
c. 51, s. 250, for selling spirituous liquors 
without license. It appeared that F. had been 
convicted under that Act, on the information 
of defendant, by the police magistrate for H., 
and a line of $50 imposed upon him, and that, 
on an appeal therefrom, defendant for $10 
agreed with F. not to oppose this appeal, hut 
consented that the conviction should he qunsh
ed, which was accordingly done i—-Held, that 
the indictment would neither lie at common 
law, nor, on the authority of Rex v. Crisp, 
1 B. & Aid. 282, under 18 Eliz. c. 5, s. 4 ; 
and the conviction of the defendant was there
fore annulled. Regina v. Mason, 17 C. P. 534.

3. Particular Statutes.

(a) Election Acts.
Informer -Infant—Objection — Appeal.] 

—Held, that 18 Eliz. c. 5, which enacts*that 
an informer shall sue either in person or 
by attorney, is in force in this Province, and 
therefore the plaintiff, an infant, suing by his 
next friend, could not maintain an action for 
a penalty under the Election Act. The ap-
Jiellant having omitted to take this objection 
n the court below, this court in allowing 
the appeal on that ground, refused him his 

costs of appeal. A person who sues for a 
penalty given by the Election Act is a common 
informer. Garrett v. Roberts, 10 A. R. 050.

Misconduct of Depnty Returning 
Officer - Spoiled Ballot Paper—Refusing to 
(live New One.]—The word “conveniently” 
in s, 109 "f R. s. O. 1897 c. o. the Ontario 
Election Act, means “ conveniently for the 
voter and for his wish, purpose, and intention 
in voting." The plaintiff, an elector, in mark
ing his ballot at an election of a member to 
serve in the Legislative Assembly of Ontario, 
inadvertently marked it for the candidate 
against whom he intended to vote. He imme
diately and before he had left the apartment 
at the polling place set apart for marking 
ballots informed the defendant, the deputy re
turning officer, of his mistake, and asked for 
another ballot paper. The defendant said he 
must first see the marked ballot paper, which
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the plaintiff refused to allow, but, on the scru
tineer for his party recommending him to do 
so. lie handed it to the defendant, without 
« reusing or folding it, that it might l*“ placed 
in the ballot box, in such a way that those 
present could not see how it was marked. The 
defendant looked at it. and then either shewed 
or placed it so that it could be and was seen 
by nearly all present, and, contending that it 
was not a spoiled ballot, contrary to the plain
tiff’s protest, placed it in the ballot box. and 
it was counted for the person against whom 
the plaintiff intended to vote :—Held, that the 
defendant by his acts in disclosing how the 
plaintiff marked his ballot paper, in not can
celling it, and In refusing to give the plain
tiff another ballot paper on his demanding one, 
and bv his action compelling him to vote for 
the candidate whom he wished to oppose, was 
guilty of breaches of duty which entitled the 
plaintiff to judgment in his favour for the 
penalties under the statute, Hastings v. -Sum
mer/. Idt, 30 U. U. 577.

Personal Disqualification of Candi
date- t/jpea/.)—In penal statutes questions 
of doubt are to be construed favourably to the 
accused, and where the court of first instance 
in a quasi criminal trial has acquitted the re
spondent, the appellate court will not reverse 
his finding, Aorlh Ontario (Pro®.I, 11. E. C. 
304.

Refusal of Vote.J— See Johnson v. Allen,
20 O. It. 060.

Selling Liquor on Polling Day let* 
of .1 gent.] In an action for penalties under 
the statute <’. S. C. c. II, s. 81, prohibiting the 
selling of liquor on polling days, the Judge 
having told the jury that defendant was re
sponsible for his agent’s (bar-keeper'sI acts, 
although done in direct contravention of his 
command, and the question of connivance on 
the defendant’s part, notwithstanding his com
mand to bis bar-keeper, not having been left 
to the jury, a new trial was ordered without 
costs. Ilutjill v. Alcrrifidd, 12 1*. 263.

Terms of Statute Pleading.]
O. S. (’. c. li, s. Si, enacts that every hotel 
shall,*fitc.. bo (dosed during the two days ap
pointed for polling, and that no spirituous or 
fermented liquors or drink- shall he sold or 
given during the said period, under a penalty 
of #l«Ni for either offence. In an action for 
penalties under this Act for both offences, 
claiming .$100 for each, in separate counts : 
Held, that the declaration should not be in the 
disjunctive, for not keeping the hotel or tavern 
closed, and giving or selling spirituous or fer
mented liquors. &c. II iddifield v. Metcalf,
21 I . It. 217: Metcalf v. W iddifield, 8 !.. 
.1, 74.

See, also, Parliament, I. 7.

(hi Foreign Statute.
Action on Foreign Judgment.] - The

courts of this Province will not indirectly 
enforce the penal laws of a foreign country by 
entertaining an action founded on a judgment 
obtained in that foreign country in a penal 
action. The court being divided in opinion, 
both as to the penal nature of the judgment 
sued on and as to whether the law applicable 
to such question was that of the foreign coun
try or of this Province, the appeal was dis

missed, and the judgment in 17 O. It. 24.1 was 
atlirmcd. Huntington v. Attrill, 18 A. H. 13<i. 
See the next case.

To an action bv the appellant in an Ontario 
court upon a judgment of a New York court 
against the respondent under s. 21 of New 
York State Laws of 1875, c. (ill. which im
poses liability in respect of false representa
tions. the latter pleaded that the judgment 
was for a penalty inflicted by the municipal 
law of New York, and that the action, being 
of a penal character, ought not to be enter
tained by a foreign court :—Held, that the 
act.on lieing by a subject to enforce in his 
own interest a liability imposed for the pro 
lection of his private rights, was remedial, 
and not penal in the sense pleaded. It was 
not within the rule of international law which 
prohibits the courts of one country from exe
cuting the penal laws of another or enforcing 
penalties recoverable in favour of the state. 
Held, further, that it was the duty of the 
Ontario court to decide whether lie statute in 
question was penal within the meaning of the 
international rule so as to oust its jurisdu- 
tion ; and that such court wn > not bound 
by tiie interpretation thereof adc-oted by the 
courts of New York. Huntington v. Attrill, 
[18Î13J A. C. 100.

(cf Municipal Act.
Municipal Elections — Actions against 

Municipal Clerk and Iteturning Officers under 
the Municipal let. 1SSS, s. loJ,\—See Atkins 
v. Ptolemy, 6 O. It. 360.

— Returning Officer—Refusal to De
liver Hallo! Paper to Voter—Liability—Pen
alty—Duntugcs—Municipal Act, ISPd ss. SO, 
HiS. |—The plaintiff's name was properly en
tered on the last revised assessment roll of a 
municipality as a tenant of real property of 
the value entitling him to a vote at a muni
cipal election under the Consolidated Munici
pal Ai t, 1832, s. NO, and was entered on the 
voters' list, but, after the final revision thereof, 
lie ceased to be the tenanv and to occupy the 
property, although he continued to reside in 
the municipality and was the owner of real 
property as a freeholder of the value entitling 
him to vote, and was such freeholder at the 
time of an election. At such election lie de
manded a ballot paper, and was willing to 
take the oath for freeholders, but the defend
ant. the returning officer, refused to furnish 
him with a ballot or to permit him to vote 
unless lie took the oath required for tenants : 
—Held, that the defendant’s duties were 
merely ministerial, and that an action for a 
breach thereof was maintainable without any 
proof of malice or negligence : that the plain
tiff was entitled to vote at such election : and 
that the defendant’s refusal to allow him to 
vote constituted a breach of his duty, and 
rendered him liable to the penalty given by 
sec. 168. and also to damages at common law. 
Wilton v. Manes, 28 O. It. 413, 26 A. It. 338.

(d) Stamp Act.
Time for Action—Pleading.]—An action 

for a penalty for not affixing stamps under 27 
& 28 Viet. e. 4. s. 5. must, by 31 Eliz. c. 5. 
lie brought within a year. No right of action 
vests in the plaintiff until the action is so
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1 ! -iiL'Iit, and defendant, therefore, may take 
üivaiitnge of this latter statute under a plea 

not guilty. Mason a. t. v. Mossop, 120 U. 
i ■ It. 51M*. See, also, Alcwburn v. Street, 21 
V. ('. It. 408.

Void Promissory Note. | — The Stamp 
V i dors not require an instrument to lie 
stamped with stamps that would not be valid 
for some purposes ; or, semble, which would 
not lie a promissory note, draft, or bill of ex
change. Xo penalty, therefore, can be recov- 
, ri 'l under 27 iV 28 Viet. c. 4, s. 0, for not 
aHixing stamps to u promissory note for money 
i -i at play, for such note under the statute 
of Anne is utterly void. Taylor v. Holding,

(el Other Statutes.
Arbitration Act Arbitrator's Fees — 

u . * Inline. \—An arbitrator is not brought 
\ 'hin the punitive provisions of s. 21* of It. 

S (). 1887 c. 52. when the payment of the 
alleged excessive fees is made by cheque to an 
agent who has authority to accept money only, 

ml the arbitrator refuses to take the cheque. 
I'er Osler, J.A.— In order to fix an arbitrator 
with the penalty, there must, after the expira
tion of the time named, be either a demand up- 

t make, execute, and deliver the award 
.h 1 a refusal to do so, unless a larger sum is 
I hi ill for fees than is permitted by the Act, or 
. ual payment of such larger sum. l‘er Mac- 

.ii.ni. «I.A.—The person desiring to take up 
t!m award may either have the fees taxed 
h ml then tender the amount, or lie may pay 
the amount demanded and bring action for the 
I" unity, which is a sum equal to treble the 

< ns demanded and not equal to treble the 
whole amount of the fees demanded. .Ittdg- 
111• • tit in 25 O. It. 444 niiirmed. Jones v. Ood- 

22 A. It. 21.

Assignments Act — Registration of As- 
ent for Benefit of Creditor». I An in- 

-tniment in writing whereby a debtor trans
fers all bis assets to an assignee for the pur-
i ..... f paying a fixed sum on the dollar to
ilie creditors, and of securing to the debtor 
tin* enjoyment of the residue, is an arrange

nt by way of composition, and not an aliso- 
iii'e assignment under It. S. O. 1887 c. 124, 
alt hough stated in the Instrument to be under 
that Ad ; and an action for penalties against 

assignee for not advertising and register
ing 'iicli an instrument, pursuant to that Act, 

not lie. tiundry v. Johnston, 28 O. It. 
117.

Billinrd Tables License — Act Itcquir- 
' I -Held, that an action of debt would lie 

f t' the penalty, under 50 (leo. 111. c. ti. for 
1 ■ ■-ng a billiard table without license. 

. t. v. Richard», «'» V. O. It. 662.

Branding of Barrels let Requiring— 
' lily nf Seller—Magistrates—Informer.]
1 ! 1 seller of flour in barrels not marked 

' branded under 4 & 5 Viet. c. 80, s. 22, was 
* i he penalty Imposed, but only the

ifacturer or packer; and magistrates had 
mmary jurisdiction where the accumu- 
peiialties were more than £10. Regina 

' • I!‘il.man. 2 U. ('. It. 57.
Where the inspector in a corporate town 

'lie informer, he was not entitled to half 
penalty, lb.

Companies Act—Duplicate l.ist of Shun - 
holders—•Moderation of Penalty. |—A list of 
shareholders transmitted to the Provincial 
Secretary contained the name of a person 
as holding a certain amount of stock in a 
joint stock company, while in the list posted 
up in the head office of the company the share
holder’s name was inadvertently" deleted:— 
Held, that the lists were not duplicates with
in the meaning bf 11. s. O. 1897 <•. 191, s. 
79, the Ontario Companies Act, and that the 
company were liable to a penalty under the 
Act. Circumstances considered in moderating 
the amount of penalty. I'owner v. II uncut ha 
Gold Mining and Milling Co. of Ottawa, 20 O. 
K. 547.

Customs Act — Harbouring Smuggled 
Contis Scienter. | In an information tor a 
penalty under the Customs Acts, for knowing
ly harbouring smuggled goods, the scienter is a 
proper question for the jury ; and in such an 
information, the particular illegal act. ns that 
the goods were imported without the payment 
of duty, &e„ should be specified, and the in
formation should expressly shew that the 
offence charged to have been committed was 
contrary to the form of the statute. Regina 
V. Aumond, Regina v. I n*ton. 2 U. C. It. Hit».

If a quantity of smuggled goods be pur
chased at one time, but seizures of them are 
made at different times, only one penalty for 
harbouring them can be recovered, lb.

Fraudulent Transfer—IS i'.liz. c. 5— 
Action- Fridcnce-—Privilege - Appeal.]—An 
action by the party aggrieved to recover the 
moiety of the penalty imposed by s. 2 of 12 
Eliz. c. 5, may be joined with an action to 
set aside a fraudulent transfer under that 
Act, in this case the transfer of certain prom
issory notes. Bills and notes are. by virtue 
of the legislation passed since 12 Eliz., goods 
and chattels within that A -t. Section 28 of 
It. S. C. v. 172 applies only to the concluding 
part of said s. 2, namely, that relating to im
prisonment on conviction, &c. Where a de
fendant at the trial raises no claim of privi
lege, if ary such exists, to his being examined 
in support of a claim for the recovery of the 
penalty under the Statute of Elizabeth, such 
claim cannot afterwards lie set up on appeal 
to a divisional court. Millar v. McTaggart, 20 
O. It. 017.

Habeas Corpus Action against Magis
trate—.11 Car. II. c. 2, s. 0".l—See Arseutt v. 
I.illey, 11 U. It. 153, 14 A. It. 297.

Inspection of Hides—■ Act Requiring— 
Powers of Inspector.] —Defendant bought 
hides, some of which had been produced with
in and some without the county of Middlesex, 
but all without the city of London. Some 
were purchased by him in and some out of the 
county, but none within the city; and they 
were brought by him into the city, placed in 
his tannery there, and manufactured into 
leather. The plaintiff waa an inspector of 
raw hides and leather, appointed under 27 & 
28 Viet. c. 21, 29 & 20 Viet. e. 24, and 22 
\ let. c. 27 (D.), tor the city and county, inn 
ing a place of inspection within the city, but 
not elsewhere: — Held, that his compulsory 
powers extended only to the city, hut that 
his limits of inspection might extend to the 
area assigned to him as the district in which 
the city was situate, although his acting there
in would he optional with him : and lie might 
in his discretion go also into any part of the 
Province not within another inspector’s limits.
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2. That all raw hides, or green raw hides, pro
duced within a city or town for which there is 
an inspector, must lie inspected before being 
sold there; that if produced and sold without 
such city or town, they are exempt from in
spection until brought within it: and the then 
purchaser must have them inspected before sell
ing »r disposing of them in any way whatever. 
3 That the tanning or using the hides in his 
own business was not a " disposing of them 
in any way whatever." within the statute 20 
& 30 Viet. e. 24. s. 1. Ilofondatit. therefore, 
was held not liable to the penalty for not 
having these hides inspected. (ilircr q. I. v. 
Hyman, 30 U. C. II. T»17.

Interest — Illegal Kate — Art Proc'Ang 
Penalty.] Before the passing of 10 Viet. c. 
SO, a qui tain action was commenced under 
51 <leo. III. c. 0, s. 0. fur taking an illegal 
rate of interest :—Held, that the suit could 
not be continued, for by the first mentioned 
Act the court had lost the power of giving 
judgment for the penalty: but, semble, that 
contracts prohibited by the former law must 
still he held void. Joncs q. 1. v. Ketehuin, 11 
V. ('. R. 52.

Lottery Act -■ Forfeiture of Land Par
ties. | Where an information was filed by a 
common informer, under 12 (leo. II. c. 28. to 
forfeit lands illegally sold by defendant by lot
tery, the court, the plaintiff not objecting, al
lowed the owner of a portion of the lands, 
who was not in possession, and had not been 
served with the Informal ion. to come in and 
defend. Semble, however, that the interest 
of such owner could not have been affected 
by a judgment obtained against defendant. 
Aleicburn v. Street, 21 U. C. It. 3UU.

Registration of Co-partnerships Act
Requiring—Joinder of Parties.]—In an action 
by several plaintiffs qui tain against two de
fendants for penalties for not registering their 
partnership under It. K. O. 1877 c. 12.".. of 
which s. If gives the right of action to “any 
person ” who may sue; Held, ( 1 i that under 
the above section and the Interpretation Act, 
any objection to the action being brought in 
the name of more than one person could not 
prevail ; (2) that the circumstance that the
plaintiffs resided out of the jurisdiction could 
not defeat their net ion ; (.'It that the joinder 
of two defendants for several penalties was 
not a ground of demurrer. Chaput v. Robert, 
14 A. It. 354.

Voters* Lists Act Xotice of Action— 
Officer.]- -A clerk of a municipality is not an 
ollicer within the meaning of It. S. O. 1887 
c. 73. in respect to the performance in that 
capacity of the duties prescribed by the On
tario Voters' Lists Act. 1880, 52 Viet. e. 3, 
and is not entitled, in an action for the penal
ties imposed for default in that regard, to the 
protection of the above revised statute. A/c- 
I ittie v. U ltrien, 27 O. It. 71U.

See Nkw Trial, IX. 6— Parliament, 1. 7.

PENSION.
See Crown.

PERFORMANCE.
See Contract. IV. Covenant. 11.--Specific 

Performance—Work and Labour, V.

PERJURY.
See Criminal Law, IX. 39.

PERMISSIVE STATUTE.
See Statute*. VII.

PERPETUATING TESTIMONY.
See Evidence, VI.

PERSONA DESIGNATA.
See Contempt of Court—County Courts, 

IV. 2 <aj.

PERSONAL LIABILITY.
See Bills of Exchange. VIII.—Contract- 

Municipal Corporations, XVIII. 3.

PERSONAL REPRESENTATIVE, AP 
P0INTMENT OF.

Sec Executors and Administrators—Prac
tice in Equity before the Judicature 
Act, XVIII.

PETITION.
See Parliament, I. 11 (h) — Practice — 

Practice in Equity before the Judica
ture Act, XIX.

PETITION OF RIGHT.

I. In Cases of Contract, 5304. 

II. In Other Cases, 5311.

III. Practice and Procedure, 5314.

I. In Cases of Contract.

Breach of Contract—Crown—Acte or 
Omissions of Servants.]—It is settled law that 
a petition of right will lie for damages result
ing from a breach of contract by the Crown. 
Thomas v. The Queen, L. It. l0 Q. B. 31. 
and Feather v. The Queen. (! B. & S. 293. 
approved, it is immaterial whether the 
breach is occasioned by the acts or by the 
omissions of the Crown officials. Windsor 
and Annapolis R. W. Co. v. The Queen, 11 
App. Cas. (107.

Counsel Fees — Action against Crown— 
Retainer.]—See The Queen v. Doutre. G S. C. 
It. 342, 0 App. Cas. 745.

Crown Patent for Land—Contest—Re
medy—It ill or Petition of Right.]—McK., hav
ing an order in council for 100 acres of land.
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o\.-. nil'll in February. 1827. to S.. n bond 
f..j- ili'i'd. The petition for » location and 
i!,,- j..,ml were executed by mark, and in the
..... ! i||,' obligor was described as oi York.

• V In May the patent issued to McK..
- ii the possession of S. shortly after 

:ii,-. S. went into possession in 1S28, 
i"l about seven acres, and after three 

: i it in possession of the plaintiffs, who 
I . i i..• benefit of it up to within a short 
|m-i-;,„! .,r the death of S.. which took place 

IMP. The plaintiffs, claiming as heirs- 
;ii inw of S.. tiled their bill to obtain a con- 
vvaece of the land, and produced the patent.

1 " i . s. and M< < produced a < on*
, ’ . purporting to have been made by and
: , l •■.lames Mclxenny,” now of the town- 

<!.;p -if Niagara. k.o.. yeoman, to James Smith, 
-i i 1 ilie 7th September. IS.'!.'!, and a convey- 

fr,.in Smiili to Shortis. dated in May. 
is lit. both of which were registered. Semble 
in i pt.,- ceding to obtain relief in such a case, 
t!i,* proper course of procedure is by hill ami 
ii,,: by petition of right. Ungers v. Short is.

Parliamentary Committee—Acceptance
- • I'linh r fur Printim,i Breach of Contract—
/ ' M-/ of Crotcn.] H.. in his capacity of
• lerk of the joint committee of both bouses 
on printing,” advertised for tenders for the 
printing, furnished the printing paper, and 
the binding required for the parliament of 
the Ilominion of Canada. The tender of the 
suppliants was accepted by the joint com mi t- 
t■ •• • mid by both houses of parliament by 
adoption of the committee’s report, and a 
contract was executed between the suppliants 
ami II. in his said capacity. The suppliants, 
hy their petition, contended that the tender 
nml acceptance constituted a contract between

i Her Majesty, and that they were
•Mil , >1 to do the whole of the printing re
quired for the parliament of Canada, bill had 
not been given the same, and they claimed 
'•oi pH vit ion by way of damages :—Held, that 
the parliamentary printing was a matter con- 
luiieil with the internal economy of the sen- 
ate mul house of commons, over which the 
executive government had no control; and 
that iIn* Crown was no party to the contract 
with the suppliants and could not be held
........ slide for a breach of it. The Queen
\ Uaf l.can, 8 8. C. R. 210.

Public Works—Executory Contract — 
I‘r< 'i-rilu tf Formalities—Departmental WorJfc.]
- My his petition of right. W., a sculptor,

' 'I that he was employed by the Dominion
i mvnmmnt to prepare plans, models, speci- 
! ' , m-. and designs, for the laying out. im-
l>i"'• :... it. and establishment of the I'nrlin-
ii'1" ' _ Square, at the city of Ottawa ; that he 
bad done so, and superintended the work and
I "'i''i"ii of said improvements for six

He claimed $fi0.000_for the value of 
h - '■ "fk. !!1 Viet. c. VI, s. 7 (D.), provides, 

hen executory contracts are in writing 
t!i 'ball have certain requisites, such ns
s - sealing, and countersigning, to lie

unil s. If) provides, that before any 
' lit lire is incurred there shall have been

n ns sanction of parliament, except for 
repairs and alterations as the public 

M ilemnnds; and s. *JO requires that 
• 'Imll he invited for nil works, except 

v "f pressing emergency, or where from
II "e "f the work it could be more ex- 
rei‘ i'l.v and economically executed by the 
5|!lVp ' an,l servants of the department :— 
•b 'bat tlie Crown in the Dominion cannot

he held responsible under a petition of right 
on an executory contract entered into by the 
department, of public works for the perform
ance of certain works placed by law under 
the control of the department, when the agree
ment therefor was not made in conformity 
with the above 7th section of !51 Viet. c. 12, 
s. 2. (21 That under s. 1Ô of said Act. if par
liament has not sanctioned the expenditure, a 
petition of right will not lie for work done for 
and at the request of the department of 
public works, unless it he for work done in 
connection " ill repairs and alterations which 
the necessities of the public service demanded. 
3. That in this case, if parliament had made 
appropriations for these works and so sanc
tioned the exjNMiditure, and if the work done 
was cf the kind that might properly he exe
cuted by the officers and servants of tin* de
partment under s. ‘Jit of the Act, then no writ
ten contract would he necessary to hind the 
department, and the suppliant should recover 
for work so done. II oud v. The Queen, 7 8. 
(’. It. <134.

-------- I'xtras—Engineer— Certificate.1 —
The suppliant engaged by contract under seal, 
dated 4th December, 1872. with the ministei; 
of public works, to construct, finish, and com
plete, for a lump sum of .$7S.(i(Mt. a deep sea 
wharf at Richmond station at Halifax. X.S.. 
agreeably to the plans in the engineer’s office 
and specifications, and with such directions 
as should be given hy the engineer in charge 
during the progress of the work. Hy t‘ * 7th 
clause of the contract no extra work could he 
performed, unless ** ordered in writing by the 
engineer in charge before I lie execution of Uie 
work.” Hy letter dated 2*»tli August, 1873, 
the minister of public works authorized the 
suppliant to make an addition to the wharf 
by the erection of a superstructure to lie used 
ns a coal floor, for the additional sum of 
818.100. Further extra work which amounted 
to $2,781. was performed under another letter 
from the public works department. The work 
was completed, and. on the final certificate of 
the government engineer in charge of the 
works, the sum of $0.081, as the balance due, 
was paid to the suppliant, who gave the fol
lowing receipt, dated 30th April. 1870: “Re
ceived from the Intercolonial Railway, in full, 
for all amounts against the government for 
works under contract, ns follows : * It.ch-
niond deep water wharf works for storage of 
dials, work for bracing wharf, rebuilding two 
stone cribs, the sum of $0,081.” The sup
pliant sued for extra work, which lie alleged 
was not covered by the payment made on the 
30th April. 187.V. and also for damages caused 
to him by deficiency in and irregularity of 
payments ': Held, that all the work performed 
by the suppliant for the government, was 
either contract w ork within the plans or speci
fications. or extra work within the meaning 
of the 7tn clause of llie contract, and that lie 
was paid in full the contract price, and also 
tin* price of all extra work for which lie could 
produce written authority, and that the writ
ten authority of the engineer and the estimate 
of tin- value of the work were conditions pre
cedent to the right of the suppliant to recover 
payment for any other extra work. O'Brien 
v. The Queen, 4 S. (’. R. 020.

--------  Extras—Eaginrrr— ( 'ertifica te—. 1 p-
proval of Intercolonial Bailtray Commission
ers — Misrepresentations by Servants of 
Crotcn—Delay in Work—Penalty—Waiver— 
Costs.]—On the 20th May. 1870. J. and C., 
contractors, entered into a contract with the
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Intercolonial Railway Commissioners (auth
orized by 111 Viet. <•. 131 to construct anil 
complete section No. 7 of the said Intercolonial 
Railway for the Dominion of t'annda. for a 
hulk sum of S.ViT.7011. During the progress of 
the work, changes of various kind- were made. 
The works were sulliciently coni|ileted to ad
mit of rails being laid, and the line opened 
for traffic on the lltli November. 1872. The 
total amount paid on the lOili February. 1873. 
was 8007.73(1. the amount of the contract. 
The contractors thereupon presented a claim 
to the commissioners amounting to SlliS,- 
4H3.83 for extra work. &c., beyond what was 
included in their contract. The commissioners, 
after obtaining a report from the chief en
gineer. recommended that an additional sum 
of $31.0!» 1.80 (less a sum of $8.300 for tim
ber bridging not executed, and $111.301.24 for 
under drain taken off contractor’s hands t be 
pad to I be contractors upon receiving a full 
discharge of all claims of every kind or de
scription under the contract. The balance was 
tendered to the suppliants and refused. The 
contractors thereupon, by petition of right, 
claimed $124.003.33, as due from the Crown 
to them for extra work done by them outside 
of and beyond the written contract, alleging 
that by orders of the chief engineer additional 
work and alterations were required, but these 
orders were carried out only on the under
standing that such additional work and alter
ations should be |iaid for extra; and alleging, 
further, that they were put to large expense 
and compelled to do much extra work which 
they were entitled to be paid for, ip conse
quence of misrepresentations in plans and bill 
of works exhibited at the time of letting. On 
the profile plan it was stated that the best 
information in possession of the chief engin
eer respecting the probable quantities of the 
several kinds of work would be found in the 
schedules accompanying the plan, “but con
tractors must understand that these quanti
ties are not guaranteed;’* and in the bill of 
works, which purported to he an abstract of 
all information in possession of the commis
sioner*. and chief engineer with regard to the 
quantities, it was stated, “the quantities here
in given as ascertained from the best data ob
tained are, as far as known, approximately 
accurate, but at the same time they are not 
warranted as accurate, ami no claim of any 
kind will be allowed, though they may prove 
to be inaccurate." The contract provided, 
inter alia, that it should be distinctly under
stood, intended, and agreed that, the said price 
or consideration of $•"!." 7.7." I • should be the 
price of. and be held to be full compensation 
for, all the works embraced in or contemplated 
by the said contract, or which might be re
quired in virtue of any of its provisions, or 
by law. and that the contractors should not, 
upon any pretext whatever, be entitled by rea
son of any change, alteration, or addition, 
made in or to such works, or in the said plans 
and specilient ions, or by reason of the exercise 
of any of the powers vested in the governor 
in council by the said Act, intituled “ An Act 
respecting the construction of the Intercolon
ial Railway." or in the commissioners or en
gineer. by the said contract or by law, to 
claim or demand any further or additional 
stun for extra work, or as damages or other
wise. the contractors thereby expressly waiv
ing and abandoning all and any such claim 
or pretension, to all intents and purposes 
whatsoever, except as provided in the fourth 
section of the said contract, relating to alter
ations in the grade or line of locations, and 
that the said contract and the said spécifica

tions should be in all respects subject to the 
provisions of the Act lirst cited u the said 
contract, intituled "An Act respecting the 
construction of the Intercolonial Railway," 
31 Viet. c. 13. and also, in as far as they 
might be applicable, to the provisions of tie 
Railway Act of 18118. The 18th section of 31 
Viet. c. 13 enacts “ that no money shall lie 
paid to any contractor until the chief engineer 
shall have certified that the work, for or on 
account of which the same shall be claimed, 
has been duly executed, nor until such eerti- 
licate shall have been approved of by the 
commissioners." No cert ilicate was given by 
the chief engineer of the execution of the 
work ; Held, that, the contract requiring that 
any work done on the road must be certified 
to by the chief engineer, until he so certilied 
and such cert ilicate was approved of by the 
commissioners, the contractors were not en
titled to be paid anything. That if the work 
in question was extra work, the contractors 
had by the contract waived all claim for pay
ment for any such work. If such extra work 
was of a character so peculiar and unexpected 
as to be considered dehors the contract, then 
there was no such contract with the commis
sioners as would give the contractors any legal 
claim against the Crown; the commissioners 
alone being able to bind the Crown, and they 
only as authorized by statute. That there was 
no guarantee, express or Implied, as to the 
quantities, nor any misrepresentations respect
ing them. But. even if there had been, a peti
tion of right will not lie against the Crown for 
tort, or for a claim based on an alleged fraud, 
imputing to the Crown the fraudulent mis
conduct of its servants. Jones v. The (jueen, 
7 S. ('. It. 570.

In the contract it was provided that if the 
contractors failed to perform the works with
in the time agreed upon in and by the said 
contract, to wit. 1st July, 1871, the contrac
tors should forfeit all money then due and 
owing to them under the terms of the con
tract. and also the further sum of $2,000 per 
week for all the time during which said works 
remained incomplete after the said 1st July.
1871, by way of liquidated damages for such 
default. The commet was not completed till 
the end of August. 1872:—Held, that if the 
Crown insisted on requiring a decree for the 
penalties, time being declared the essence of 
the contract., the damages attached, and the 
Crown was entitled to a sum of $2,000 per 
week from the 1st July, 1871, till the end of 
August, 1872, for liquidated damages. The 
Crown subsequently waiving the forfeiture, 
judgment was rendered in favour of the sup
pliants for the sum of $12.430.11. being the 
amount tendered by the respondent, less the 
costs of the Crown in the case to be taxed 
and deducted from the said amount. Ib.

--------  Extras — Engineer — Certificate—
Damages for Delog—Intercolonial Railway 
Commissioners—I'oners of.] — In January.
1872. the commissioners of the Intercolonial 
Railway gave public notice that they were pre
pared to receive tenders for the erection, 
inter alia, of certain engine-houses according 
to plans and specifications deposited at the 
office of tlie chief engineer at Ottawa. J. I. 
tendered for the erection of the engine-house 
at Metapediac, and in October following lie 
was instructed by the commissioners to pro
ceed in the execution of the work, according 
to his accepted tender, the price being 
$21.089. The work was completed and de
livered to the government in October. 1884. 
The specifications provided as follows : " The
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commissioners will provide and lay railway 
ind win also provide and iix cast iron 

iron girders, and other iron work 
required for supporting roof." In September, 
1<73, .11. was unable to proceed furtlier with 
the execution of his work, in consequence of 
the neglect of the commissioners to supply 
the iron girders. &c., until March following. 
...•.mi: to which delay he suffered loss and 
damage. During the execution of the work 
.!. I. was instructed and directed by the com- 
mi-Moners or their engineers to perform, and 
.ini perform, certain extra works not included 
in Ins accepted tender, and not according to 
ihe plans, drawings, and specifications. By 
his petition of right, J. 1. claimed $3,795.75 
damages in consequence of the delay on the 
pan of the commissioners to provide the cast 
iron columns, &c., and $8,505.10 for extra 
works. Tlie Crown demurred and also tra- 
\« r>ed the allegation of negligence and delay, 
ii il admitted extra work to the amount of 

yô,050.00. and set up the 18th section of 31 
Viet. 13, which required the certificate of 
ti»' - iigiiieer-in-chief as a condition precedent 
to the payment of any sum of money for work 
done on the Intercolonial Railway. By 37 
Viet. r. 15, on the 1st June, 1874. the Inter
colonial Railway was declared to lie a public 
work vested in Her Majesty and under th ■ 
control and management of the minister of 
publie works, and all the powers and duties 
of ilie commissioners were transferred to the 
minister of public works, and s. 3 of 31 Viet, 
c. 13 was repealed, with so much of any 
other part of the said Act as might be in any 
way inconsistent with 37 Viet. c. 15:—Held, 
that the tender and its acceptance by the com
missioners constituted a valid contract be- 
tween the Crown and J. I., and that the delay 
and neglect un the part of the commissioner's 

for th.' iîrown to provide and ii\ tin- 
cast iron columns, &c., which were, by the 
s ii. niions, to lie provided and fixed by 
them, was a breach of the said contract, and 

he Grown was liable for the damages 
ig from each breach. That the extra 

"ork claimed for being for a sum less than 
tin.UOU. the commissioners had power to 
order the same under the statute 31 Viet. c. 
13. s. Id. and J. I. could recover by petition 
"f right for such part of the extra work claim
ed .i- he had been directed to perform. That 
n D ..f 31 Viet. c. 13 not having been em
bodied in the agreement with J. I, ns a con
dition precedent to the payment of any sum 
for work executed, the Crown could not now 
rely on that section of the statute for work 
done and accepted and received by the govern
ment That tlie effect of 37 Viet. e. 15 was to 
abolish the office of chief engineer of the In- 

nial Railway, and for work performed 
and received on and after 1st June, 1874. to 

; ; "iso with the necessity of obtaining, ns a 
" "li inn precedent to the payment for the 

. . the certificate of said engineer-in-chief, 
in accordance with s. 18 of 31 Viet. c. 13. 
I-'" r V. Tnc Queen, 7 S. C. It. 000.

Eatraa — Engineer - Oertifloote - 
Relay — Intercolonial Railway — Commis- 

l'"ir,i s a j - 'I'n him) over Works—
' due of Riant. | — The suppliants agreed by 

:mets under seal, dated 25th May, 1870, 
"o'1 'he Intercolonial Railway Commissioners 

ed by 81 Viet. c. 18) t<> Imild, con- 
•|"nt. mid complete sections 3 and 0 of 
tin- railway for a lump sum, for section 3 

•':‘':-,.4l ». and for section 0 of $540,946.43.
1 • contract provided, inter alia, that it 

*.i°uld he distinctly understood, intended, and

agreed that I lie said lump sum should be the 
price of, and he held to be full compensation 
for, all works embraced in or contemplated by 
the said contract, or which might he required 
in virtue of any of its provisions or by-laws, 
and the contractors should not. upon any 
pretext whatever, lie entitled, by reason of 
any change, alteration, or addition made in 
or to such works, or in the said plans or speci
fications, or by reason of the exercise of any 
of the powers vested it. the Governor in Coun
cil by the said Act intituled " An Act re
specting the construction of the Intercolonial 
Railway.” or in the commissioners or engineers 
by the raid contract or by law. to claim or 
demand any further sum for extra work, or as 
damages or otherwise, the contractors thereby 
expressly waiving and abandoning all and 
ev. ry such claim or pretension, to all intents 
and purposes whatsoever, except as provided 
in ilie fourth section of the contract relating 
to alterations in the grade or line of location ; 
and that the said contract and the said speci
fication should he in all respects subject to the 
provisions of 31 Viet. e. 13: that the works 
embraced in the contracts should be in nil re
spects subject to the provisions of 31 Viet. c. 
13, that the works embraced in the contracts 
should be fully and entirely complete in every 
particular and given up under final certi
ficates anil to the satisfaction of the engineers 
on the 1st July. 1871. (time being declared 
to be material and of the essence of the con
tract i, and in default of such completion con
tractors should forfeit all right, claim, &c., 
to money due or percentage agreed to he re
tained, and to pay ns liquidated damages $2,- 
000 for each and every week for the time the 
work might remain uncompleted ; that the 
commissioners upon giving seven dear days' 
notice, if the works were not progressing so 
as to ensure their completion within the time 
stipulated or in accordance with the contract, 
had power to take the works out of the hands 
of the contractors and complete the works at 
their expense: in such case the contractors 
were to forfeit all right to money due on the 
works and to the percentage retained. The 
work was taken out of the hands of the con
tractors for not having been satisfactorily pro
ceeded with : Held, that by their contracts 
the suppliants had waived all claim for 
payment for extra work. 2. That the con
tractors not having previously obtained, or 
been entitled to, a certificate from the chief 
engineer, as provided by 31 Viet. c. 13, s. 18, 
for or on account of the money which they 
claimed, the jietition of the suppliants was 
properly dismissed. 3. Vnder the terms of 
the contract, the work not having been com
pleted within the time stipulated, or in ac
cordance with the contract, the commissioners 
had the power to take the contract out of the 
hands of the contractors and charge them with 
the extra cost of completing the same, but 
that in making up that amount the court lie- 
low should have deducted the amount awarded 
for the value of the plant and materials taken 
over from the contractors by the commission
ers. Ucrlinguct v. The Quern, 13 S. C. It. 
20.

--------  Provincial Lunatic Asylum—Mo
bility of Ontario.]—See Macdonald v. Tito 
Quern, 44 U. C. It. 239.

Statute—Railway Aid—Lands of Crown 
—Claim to—Enforcement.]—An Act of the 
Legislature of Canada having provided that 
a railway company should be entitled to 4,- 
(nni.ikni acres of the waste lands of the Crown
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on completion of their road, and a proportion
ate quantity of such lands on completion in 
the manner specified of twenty miles of the 
line :— Held, that a petition of right presented 
to the lieutenant-governor of Ontario, ad
dressed to 11er Majesty the Queen, was the 
proper proceeding for th< purpose of enforc
ing the claim of the railway company under 
the Act, against that Province. Canada Cen
tral A\ \\ . Vo. v. The Queen, ‘Jti Or. 273.

II. In Other Casks.

Erection of Dam lr/x of Servants of 
the Crown.] In order to establish a l ight to 
damages as against th.- Crown for having, 
as alleged, obstructed the How of water to 
the mills of the suppliants, it is incumbent 
on the suppliants to shew that less than the 
natural volume of water forming the stream 
reaches the mill on account of such alleged ob
struction , therefore, where it appeared upon 
the evidence that certain waters alleged to 
have been penned back by a dam, would never 
have reached the mills of the suppliants, and 
the extreme and unprecedented dryness of the 
season had had an appreciable effect upon the 
supply of water : Held, that the evidence did 
not sustain the petition, which alleged that the 
suppliants sustained damage by the erection of 
a dam across the river, above their mill. 
Muskoka Mill Co. v. The Queen, 2N Gr. 5(53.

The maxim that the Crown cun do no 
wrong, applies to alleged tortious acts of the 
officers of a public department of Ontario, and 
a petition of right will not lie for 
such alleged wrongful acts under 35 Viet, 
c. 13 ft).), which creates no new right 
in the subject against the Crown, but 
relates rather to procedure only. The re
dress of a subject suffering damage from such 
acts, if unauthorized by statute, would be 
against the subject who committed the wrong, 
and not against the Crown. Ih.

Injury to Person -t i or eminent llridgc- 
Non -repair Xegligein-e ,,f Serrant Minister 
of Cithlie ll'omi.j—Petition of right to re
cover damages for personal injuries to the 
suppliant by reason of a government bridge 
being out of repair. There was no evidence 
that the injury resulted from the negligence 
of any officer or servant of the Crown while 
acting within the scope of his duties or em
ployment. so as to bring the case within s. 1(5 
(cl of the Exchequer Court Act :—Held, that 
there is nothing in the Public Works Ad. 
It. S. C. e. 3(5, in relation to the maintenance 
and repair of such a bridge which would make 
the minister of public works an officer or ser
vant of the Crown under s. 1(5 ( <• i of the 
Exchequer Court Act. There is no duty on 
the part of the Crown, or any minister of the 
Crown, to keep a public work such as tins 
bridge in repair for the failure of which a 
petition will jie against the Crown at the 
suit of one injured by non-repair, unless the 
case comes within s. 1(5 (el. Mellugl, v. Tin 
Vueea. (5 Ex. ('. It. 374. See, also, DavUs v 
1 hi Queen, (5 Ex. ('. It. 344.

Injury to Property —Public Works— 
Serrants of Croicn — font met — Tolls.]— 
Held, that a petition of right does not lie to 
recover compensation from the Crown for 
damage occasioned by the negligence of its 
servants to the property of an individual using 
« public work. The Queen v. McFarlanc, 7

Held, that an express or implied contract 
is not created with the Crown because an in
dividual p vs tolls imposed by statute for the 
use of a public work, such as slide dues for 
passing hi' logs through government slides. 
In such a case Her Majesty cannot be held 
liable as a common carrier, lb.

Negligence Crown Operating Railway— 
Injurii to Passenger—Acts of Servants. I - 
See 7 he Oaten v. McLeod, S S. C. 11. 1, ante 
Crown, 111. 1.

Order in Council -Recognition of Claim
Creation of Petit. | —Prior to Confederation 

one T. was cutting timber on territory in 
dispute between the old Province of Canada 
and the Province of New Brunswick, the 
former having granted him a license fot the 
purpose. In order to utilize the timber so 
cut, lie had to send it down the St. John 
river, and it was seized by the authorities of 
New Brunswick, and only released upon 
payment of lines. T. continued the business 
for two or three years, paying lines to the 
Province of New Brunswick each year, un
til he was finally compelled to abandon it. 
The two Provinces subsequently entered into 
negotiations in regard to the territory in dis
pute, which resulted in the establishment of 
a boundary line, and a commission was ap
pointed to determine the state of accounts be
tween them in respect to such territory. One 
member of the c ommission only reported find 
ing New Brunswick to lie indebted to Can
ada in the sum of $20,000 and upwards, and 
in 1S71 these figures were verified by the Do
minion auditor. Both before and after con
federation T. frequently urged the collection 
of this amount from New Brunswick, with 
the object of having it applied to indemnify 
the persons who had suffered by the said dis 
pute while engaged in cutting timber, and 
finally, by an order in council of the Dominion 
Government I to whom it was alleged the in
debtedness of New Brunswick was transferred 
Ih the P. N. A. Act), it was declared that a 
certain amount was due to T„ which would 
In* paid on his obtaining the consent of the 
Governments of Ontario and Quebec therefor. 
Such consent was obtained and payments on 
account were made by the Dominion Govern
ment first to T. and afterwards to the suppli
ant, to whom T. had assigned the claim. Fin 
ally, the suppliant, not being able to obtain 
payment of the balance due by the order in 
council, proceeded to recover it by petition of 
right, to which petition the defendant de
murred. on the ground that the claim was not 
founded upon a eontraet and was not properly 
a subject for petition of right : Held, that 
there being no previous indebtedness shewn 
to T. either from the Province of New Bruns- 
wiek, the Province of Canada, or the Do
minion Government, the order in council did 
not create any debt between T. and the Do
minion Government which could lie enforced 
by iiet it ion of right. The Queen v. Ihinn. 11 
S. C. It. 385.

Possession of Railway — Restitution— 
Damages — Judgment - Pleading.]—By an 
agreement entered into between the Windsor 
and Annapolis It. W. Co. and the govern
ment, approved and ratified by the governor 
in council. 22nd September. 1871. the Windsor 
Branch, N. S., together with certain running 
powers over the trunk line of the Intercolonial 
Hallway, was leased to the suppliants for the 
period of twenty-one years from 1st January,
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l<_. Tlif suppliants under tin* agreement 
» t in to possession of the Windsor Branch 
. I ..iwrnted tin* same thereunder up to the

\ igui i. 1877, on which date G .1. B. be-
I acting as superintendent of railways 

niiliorized by the government (who elaim- 
! * i have authority i under 37 Viet. e. 16 

. i . |.a-si'il with reference to the Windsor 
HiMiich to transfer the same to the Western 
i 11". 11. \V. Co., otherwise than subject 

rights of the Windsor and Anmupolia 
K W. Co., ejected suppliante from and pre- 

* .,.'in from using said Windsor Branch.
• ! from passing over the said trunk line; and 

r ii\.. weeks afterwards said govornment 
guv.* over the possession of said Windsor 
r.i h h to said Western Counties It. W. Co., 
Ah., took and retained possession thereof. In 
a >nit brought by the Windsor and Annapolis 
l; W. Co. against the Western Counties 
11. W. Co. for recovery of possession, &c., the 

,i. committee of the privy council 
!i■■'•!. that 37 -Viet. c. 10 (I).) did not ex
tv - i-li the rigid and interest which the 
Wiml-or and Annapolis It. W. Co. had in 

\\ ndsor Branch nialer the agreement of 
the ‘J-iid September, On a petition of
right being filed by suppliants claiming in
demnity for the damage sustained by the 
breach and failure on the part of the Crown 
to perform the said agreement of the 22nd 
8*"'I■ ini'cr. 1871, the exchequer court hold, 
that the taking possession of the road by an 
vtli. 'T of the Crown under the assumed au- 
th'.nty of an Act of parliament was a torti- 
..ii- a. i. for which a petition of riglit did not 

Held, on appeal to the supreme court of 
< nia. ilmt the Crown, by the answer of the 
attorney-general, did not set up any tortious 
ht for which the Crown claimed not to be 
liable, lmt alleged that it had a right to put 
a'- ' I in the contract and did so, and that the 
i1 of the Crown and its officers being law- 

• 'a! not tortious, they were justified. But, 
igreeuient was still a continuous, valid, 
Img agreement, to which they had no 

i . pul an end, this defence failed. Tliere- 
Crown by its officer having acted on 

n. eption of or misinformation as to the 
"i the Crown, and wrongfully because 

1 y to tile express and implied stipula- 
1 their agreement, but not tortiously in

I ' " i' d the suppliants, and so, though un- 
•' l"lls of the wrong by such breach, become

"I of tile suppliants’ property, the peti- 
right would lie for the restitution of 

' property and for damages. Windsor and 
Aim'll,Oh* It. H. t’o. V. The Queen, 10 S. C. 
l«. il App. Cas. 007.

l’rior to the filing of the petition of right, 
'I* - ■ *PPlimits sued the Western Counties 
'* ay Company for the recovery of the pos-

II "l the Windsor Branch, and also for
received by tin* Western Counties 

, v Company for freight or passengers on 
1 I ':'.'' since it came into their possession, 

:i! "'•juinotl judgment for the same, but were 
’ "ll The judgment in question was not 

1 |-y the Crown, but was proved on the 
'! ■ 1 - by the record of the supreme court of 

' to which court an appeal In said 
' had been taken, and which affirmed the 
judgment of the supreme court of Nova 
N ' Held, per Kitchie, C.J., and Tascli- 
ep •!.. that the suppliants could not re- 
v°\.r against the Crown ns damages for 

■ contract what they claimed and had 
Jie gi. cut for as damages for a tort committed 

Western Counties Railway Company,

and in this case there was no necessity to 
plead the judgment. Per Fournier and 
Henry, J.T., that the suppliante were entitled 
to damages for the time they were by the 
advice of the government deprived of the pos
session and use of the road to the date of their 
filing their petition of right, lb.

Recovery of Land from Crown —Haine 
Profita — Prescription Judgment. 1 — Bee 
Chevrier v. The Queen, 4 8. C. R. 1.

---------  Statutory Title—Procedure -Man
damus—Petition.]—A petition of riglit is an 
appropriate remedy for the assertion by the 
suppliant of any title to relief under s. 26 of 
7 Viet. c. 11, and where it is in the power of 
a party having a claim against the Grown of
such a nature as in this case, to resort to a 
petition of right, a mandamus will not lie, and 
a mandamus will never under any circum
stances be granted where direct relief is sought 
against the Crown. McQueen v. The Queen, 
10 S. C. R. 1.

See Jones v. The Queen, 7 S. C. R. 570; 
Tylee v. The Queen, 7 8. C. R. 651.

III. PltACTICE AND PltiK'EDUHE.

Appeal- ANy/it of.]—The provisions of the 
Supreme and Exchequer Courts Acts relating 
to appeals from the Province of Quebec, ap
ply to cases arising under the Petition of 
Right Act of that Province, 40 Viet. c. 27. 
McGreevy v. The Queen, 14 S. C. R. 735.

Costs — Hearing—Dcmurrer.]—In dealing 
with tin* question of costs upon a petition of 
right, the same rule will be applied as if the 
question was one between subject and sub
ject ; therefore, where on a petition of right 
the Crown, instead of demurring, went to a 
hearing, the court, in dismissing the petition, 
allowed to the Crown such costs only ns would 
have boon taxed had the liability of the Crown 
been raised by demurrer. Muskoka Mill Co. 
v. The Queen, 28 Ur. 563.

Pleading — Petition—Demurrer.]—N. C., 
the suppliant, by his petition of riglit claimed, 
as representing the heir of P. W. jr., certain 
parcels of land originally granted by letters 
patent from the Crown, dated 5th January, 
1806, to P. W. sr., together with a sum of 
$200,000 for the rents, issues, and profits de
rived therefrom by tin* government since the 
illegal detention thereof. Tin* Crown pleaded 
to this petition of right : 1st, by demurrer, 
defense nu fonds en droit, alleging that the de
scription of the limits and position of the prop
erty claimed was insufficient in law ; 2nd, that 
tin* conclusions of the petition were insufficient 
and vague ; 3rd, that in so far as respecte the 
rents, issues, and profits, there had been no 
signification to the government of the gifts or 
transfers made by the heirs to the suppliants. 
Those demurrers were overruled, and it was : 
—Held, that the objection taken should have 
been pleaded by exception à In forme, pursu
ant to Art. 116, C. C. P., and, as the demurrer 
was to all the rents, issues, and profits ns well 
those before as those since the transfer, it was 
too large and should be overruled, even sup
posing notification of the transfer necessary 
with respect to rents, issues, and profits ac
crued previous to the sale to him by the heirs 
of P. W. jr. Chevrier v. The Queen, 4 S. C. 
R. 1.
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Security for Costs —• Discretion—Delay 
in Moi iny.\ Where, by a letter addressed to 
the suppliant, the secretary of the public 
works department stated that he was desired 
by the minister of public works to offer the 
sum of $3,1)51) in full settlement of the suppli
ant's claim against the department, an appli
cation on behalf of the Crown for security lor 
costs was refused, on the ground that the 
power of ordering a party to give security for 
costs being a matter of discretion and not of 
absolute right, the Crown could suffer no in
convenience from not getting security, as well 
as on the ground of delay in making the appli
cation. It ouil v. The (J>u<i n, 7 S. C. II. IKH.

An application for security for costs in the 
exchequer court must be made w ithin the time 
allowed for tiling statement in defence, except 
under special circumstances, lb.

1. Concession Lines, 532(1.
2. Side Lines, 5327.

VI. Municipalities — Surveys Made on 
Application by, 5321).

VII. Keoistehed Plans, 5331.

VIII. Special Statutes—Surveys under,
5332.

IX. SURVEYOHS, 5333.

X. Miscellaneous Cases, 5334.

See Crown.

PETTY TRESPASS ACTS,
Sec Armour v. Ilosiccll, (1 O. S. 450 ; Hem y 

v. Simpson, T. T. 1 X 2 Viet. ( It. X .1. I>ig., 
col. 275111 : Ihlony v. McDnnell. E. T 2 Viet. 
(R. & J. Dig., col. 275th ; Itcyina v. Hussey, 2 
P. It. 1114; Wadsworth v. Meichurn, ti O. S. 
•132 ; McDonald v. Cameron, 2 U. C. It. 403.

PEW.
See Church. 1. 1, 2, IV. 4.

PHARMACY ACTS.
Sec Medicine and Surgery, IV

PHYSICAL EXAMINATION.
See Evidence, VII. 2 (f).

PHYSICIAN.

Sec Medicine and Surgery.

PLACE OF PERFORMANCE.
See Contract, IV.

PLANS AND SURVEYS.
Govern m ent Survey.

5310.

II. Crown Grant—Subsequent Survey.
5317.

III. Double-fronted Concessions, 5310.

IV. Evidence in Actions, 5322.

I. Change oi Government Survey.

Change in Boundaries — Adoption of 
Surrey—Lffect of Subsequent Survey. )—The 
plaintiffs held a license, dated in September, 
18(50, to cut timber within certain limits, com
mencing “ at the south branch of the Indian 
river, at the extremity of a limit licensed to 
A. X Co., ten miles above the forks.” In IS 12 
a survey had been made by the deputy inspec
tor of woods and forests, to determine A. X 
Co's limits, when the upper end, where the 
plaintiffs Itegan. was marked by blazed trees; 
and in 1844 this survey was completed by one 
It., under instructions from the department, 
and the line previously marked was then 
adopted, and recognized until March, 1 St57. 
In that month a surveyor was Instructed by 
the department to determine the defendant’s 
limits, which were the same ns those of A. & 
Co., and lie made the upper boundary not so 
far from the forks as the previous surveys. 
Ilis plan was returned to the department, but 
no action taken on it. The plaintiffs then 
sued defendant for cutting timber on the strip 
between the two surveys, the trespasses com
plained of having been committed apparently 
iiefore the last survey was made:—Held, that 
they could not recover, for It.'s survey having 
been adopted and acted on by the government, 
the boundary marked on the ground in accord
ance with it must govern until changed by 
competent authority. White v. Dunlop, 2i 
I . C. It. 237.

Change in Dimensions of Lot lload 
Allowance.]—One It. in 1821) first surveyed 
part of the township of Ply nipt on fronting on 
I.ake Huron, and his plan returned shewed 
the lots fronting on the lake with an oblique 
line in rear, following the general course of 
the lake, hut no allowance for road. After
wards a plan of the whole township was com
piled in the Crown land office, from surveys of 
three separate portions of it made by different 
surveyors. The descriptions of the lots were 
made from this plan, all the lots having been 
granted after it had been completed, and the 
distances in the descriptions contained in the 
deeds were according to the scale on which 
the plan was compiled. This plan shewed a 
road in rear of the front lots, and made their 
depth greater than in It.’s plan. There was 
no proof of any work on the ground shewing 
that 15. had ever run out or posted the rear 
line as it appeared on his plan:—Held, that 
it was competent for the government t" make 
such allowance for road, not being inconsist
ent with any work on the ground. Held, also,
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il,mi in order to give effort to the change made 
liv 'Mi h iillowance, to avoid an irregular rear 
i ir i h v for Mii li front lots, and to reconcile 
the plans and the grants for one of the front 
l< i ml i wo gore lots in rear of it, which 
roil|il not nil three be carried out owing to a 
deli' i* n< v in the land—a proportionate reduc- 
ii,iii diould he made in each of such lots. 
Uni'll Hi v. Ilritton, 30 U. C. 11. 321.

Change in Numbers of Lots Ki/r- 
i. - /*'.</.«.J- In regard to a survey made
Is-fnre Ml ......  III. c. 11, that Act will not
haie the effect of necessarily confining the 
grantee to the land designated by the posts 
phiiited in the original survey, if the plan of 
'in - v lvid been altered by the government 
before the patent and before the statute. 
Therefore, where the government had added to 
the Hid' of the concessions a strip of land 
which the surveyor had left unsurveyed be
tween his concessions and the adjoining town- 
-liips, and in consequence of such addition had 
changed the numbering of the lots throughout 
the i oiiression :—Held, that the grants issued 
in accordance with such reformed survey 
would cover the land which the government 
intended to be included within the boundaries 
• xi'ic'sed in the patent, though the number of 
the lots would not correspond with the posts 
sH In the surveyor. Doe d. Talbot v. Pater- 
•Hi. ;; V. C. It. 431.

within which the land lies has not been 
surveyed and laid out into lots and conces
sions: and the grantee will be entitled to hold 
it although a subsequent survey made by au
thority of the Crown makes it by name a 
different lot, or places it in a different conces
sion, from that named in the patent, or the 
surveyor laying it out projects a road through 
it. lb.

Possession under Grant -Effect of Huh- 
sequent Survey Ifoud Atloicancr.]—On the 
Stli January, 1830, a surveyor, in compliance 
with instructions from the government agent, 
laid out a road or street on the northern limit 
of the town of London, two chains wide, a 
portion of which was then, and had for some 
time been, in the actual possession of the Epis
copal church, to which body a patent subse
quently, and on the 18th January, 183»!, was 
issued, granting to them all that parcel or 
trad of land "on which the Episcopal church 
now stands, and containing four acres and 
two-tenths of an acre or thereabouts." Upon 
an indictment for a nuisance in stopping up 
the highway :—Held, that this survey, al
though made after the grantees had gone into 
possession, must prevail against such posses
sion. Afountjoy v. The Dunn. 1 E. & A. 421).
_Sre The Uueen v. It in hop of Huron, 8 C. P. 

253, from which the nppeal in this case was in 
effect taken.

l\"ley v. Harrigan, 3 C. P. 173: Afur- 
IIi nl< ii. 30 !\ C. It. 192; Regina v. 

■'it Wettvni If. IV. Co., 21 U. C. It. 555.

II Crown Grant—Subsequent Survey.

Ambiguity in Description — Reference
>" I'l'iii Supplementary Survey.]—'The ques- 
ii"ii in dispute was. what quantity of land 
""ns granted by the patent issued in 1797, the 
des. i:t,i ;.,n in which was, “beginning about 
Is In ins Ix-low a small creek which empties 
iN"lf ititu the river Thames, in lot No. 17;

1 ’ " ■ 'I to the eastern boundary of lot 10,
• 1 a ins, more or less: thence north 45 de- 

to the north-east angle of lot 16, 
-s ehnins, more or less; thence south 45 de- 

"'-I to the river Thames; and thence 
11 " bank of the river against the stream 

" die place of beginning, being the broken 
" I*'and 17." The lots were supposed 

| 150 acres. There were two creeks,
' ! ■' " point of commencement contended for 

1 ' 1 plaintiff (the upper creek) would give 
larger quantity of land than the 

alleged he was entitled to, while 
iii to be upheld by the defendant 

’ "luce it to about 50 acres. An old 
the surveyor-general's office was put 
- under which the lot had evidently 

- t'd: and a surveyor called for the 
'toil that the ground contended for 
miff corresponded best with the old 

I *' !d, that, as the description contend- 
the plaintiff corresponded best with 

i plan to be found in the surveyor- 
department, and with a survey since 

! 'he purpose of tracing out or com
ité not fully surveyed before, he was 

Hover. Horne v. Alunro, 7 C. P.4.r.,
the Crown may grant a tract of 
-uffioient description to designate 

n meant, although the township

-------- Effect of Subtequent Survey —
Agreement.]—It appeared that no survey had 
been made on the ground of the 10th or 11th 
concessions of the township of Eldon north of 
the Portage road, hut the patents had been 
granted according to a plan returned by the 
surveyor instructed to make the original sur
vey ; and by taking this plan, with the origi
nal instructions and field-notes, the lots could 
be found upon the ground. One I>., a provin
cial land surveyor, made a survey in accord
ance with this plan, by which the plaintiff*» lot, 
32 in the 10th concession, contained 200 acres, 
and defendant W.'s lot, 32 in the 11th conces
sion, 30 acres. While a dispute as to this line 
was pending, the defendant W. induced the 
plaintiff to sign a document under seal, agree
ing that the portion of the line between the 10th 
and 11th concessions opposite lots 32 he sur
veyed upon the same bearings as that portion 
of said line lying south of the Portage road. 
Defendant W, who wm a sharp, intelligent 
man, knew that the effect of this would be to 
deprive the plaintiff's lot of 50 acres and add 
it to his own, while the plaintiff, who was 
illiterate and dull, was quite ignorant of this; 
and defendant W. assured him that if the 
effect of the agreement should be to reduce 
his, defendant W.’s, lot to 10 acres he would 
lie satisfied. The agreement was prepared at 
defendant W.'s instance, and the plaintiff 
signed it without taking any advice:—Held, 
that the plan and survey must govern, and 
that there was nothing in the agreement, if 
binding upon the plaintiff, to prevent him 
from asserting his title in accordance with 
them, or to divest him of any portion of his 
land. Semble, however, that under the cir
cumstances plaintiff would not be bound by 
the agreement. AfcEachem v. Somerville, 
AlcEachern v. White, 37 U. C. K. G09.

Supplementary Survey-Double Front*.] 
- The plaintiff claimed a piece of land as part 
of lot 10 in the 1st concession west of the 
Communication road in the township of Har
wich ; the defendants claimed it as part of lot
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ft; and tin* plaintiff was entitled to recover if 
the line between the lots was to he run ns in 
the case of n double not a single-fronted con
cession. It appeared that lots ft and 10 were 
described for patent by metes and bounds in 
1703, and letters patent were soon after issued 
in accordance with this description. The ori
ginal survey of that part of the township was 
II..i romplelcd on the ground, but the surveyor 
laid out the Communication road as directed, 
and returned a plan shewing it. and. as the 
trial Judge found, lie gave the information 
upon which the description for these lots and 
for others about the same time were prepared. 
The principle of survey with double fronts 
was not in use before iS-ft. In 18*21 another 
surveyor was instructed by the government to 
complete the survey of this township with 
double-fronted concessions, and to explore and 
survey the road, but not to interfere with the 
lands ceded intersecting it. No posts on tie* 
ground were found along the Communication 
road pointing out the lots along it as double- 
fronted:- Held, that the latter survey made 
after the patents for these lots could not af
fect them; that the principle of survey with 
double fronts could not be applied to the grant 
made long before it was adopted; and that the 
plaintiff therefore should succeed. MctJngor 
v. McMivhat I, 41 U. C. It. 128.

Sec Kci'U'H v. Uurrigan, 3 C. V. 173 ; Huile 
v. Cronson, ft C. 1*. ft.

III. Double-fronted Concessions.

Side Lines How Hun.1—In this town
ship the lots were originally surveyed in 
double fronts ; but the Adjala road, which 
forms the northern boundary of the township, 
cuts lots 3ft and 31 in the 7th concession 
diagonally, leaving the eastern halves of those 
lots broken, and not corresponding with the 
front or western halves : and no posts or 
monuments were placed to mark the angles of 
the east halves :—Held, in appeal, that the 
side or division road between lots 30 and 31 
should not run direct from one front to the 
Adjala road in a direct line, but that the side 
road should be run from each front to the 
centre of the lots. McLnehlin v. Huron, 4 C. 
P. 307 ; S. C\, ib. 71.

--------- How Hun — What is n Double
Front.) — The 11th concession of Trafalgar, 
the last to the east, and adjoining the road 
allowance between Trafalgar and Toronto, is 
only 3ft chains deep, less than half the depth 
of the other concessions in the same township, 
which are (10 chains t'»7 links. In the original 
survey posts were planted on the front or west 
side of this concession, to mark the lots, and 
also at the rear or east side, on the road be
tween the two townships ; but the lots in it 
were granted as broken lots, containing ftft 
acres, not as half lots, except lot 11, in ques
tion, which was erroneously described as con
taining lftft acres :—Held, not a double-fronted 
concession, within the meaning of the sta
tutes; ami that the side lines In it should be 
ascertained by running from the posts in 
front, parallel to the base line of the township, 
through to the road between the two town
ships, and without reference to the posts on 
that rood. Warnoch v. Cowan, 13 IJ. C. It.

--------- How Hun—What is a Double Front
—Statutes—Construction of.]—The township

of Cumberland is bounded to the north by the 
Ottawa, and has a range of lots on the river 
with their rear boundaries irregular, corre
sponding to the course of the stream in front, 
the remainder of it being laid out into con
cessions running north and south, numbering 
from the east, and into lots running east ami 
west numbering from the north. The instruc
tions for the original survey were to leave one 
chain as an allowance for road between each 
concession, to be double posted at the distance 
of ."ill links right and left from the centre of 
the road. The surveyor, however, planted 
only a single row of posts in rear (i. e , at the 
west side) of each concession, and lie stated in 
his evidence that the west halves of lots in the 
concession were to lie measured from these 
posts, mid the east halves of lots in the next 
concession westward by beginning at the dis
tance of one chain from each post westerly, 
parallel to the side line of the township. No 
line therefore was run or posted at tin front 
of the Sth concession. The plaintiff sued 
for trespass on the west half of lot L$. in the 
Nth concession, and the question was. how 
the course and starting point of his side line 
were to be determined. 11 is surveyor took the 
line dividing Cumberland from Itussell, the 
adjoining township to the south, as governing 
the course of the side line, because, though the 
lots numbered from the north, there was no 
continuous straight line at that end of the 
concession, lie found an original monument 
on the rear line of the 7th concession, intend
ed to mark the limit between lots A. and B. 
there, and ran the side line from a point one 
chain west of that monument to the rear of 
llie Mb concession, which, if correct, shewed 
1 lint the plaintiff should recover; while, if the 
township was to be treated as double-fronted, 
the line should have been run from the post 
at the west side of the concession, and in 
that case the defendant should succeed. It 
appeared that whole lots had been granted in 
several of the concessions, and the north half 
of two lots and the south halt of one, all be
fore 1854, but that many more grants had 
been made from 1821 to 18Ti8 for the east and 
west halves of lots separately described : ~ 
lleld, that the course of the side line was, 
under the facts proved, correctly ascertained, 
the case being within the proviso to s. 71 of C. 
S. <v. 77. and the principle of McDonald v. 
McDonald, 11 ('. I\ 374. 2. That s. 85 could 
not apply, for no line in front of the Nth con
cession had ever been run or posted. As to 
the starting point for the side line, the precise 
case of this survey is unprovided for by the 
Act ; th<* concessions were not single-fronted, 
for the lines had been run and posted in rear, 
not in front, and very few whole lots had been 
granted : and they were not within the defini
tion of double-fronted concessions, or within 
s. 28, for only a single row of posta had been 
planted, and the grants had not all been by 
half lots. Held, however, looking at the in
structions, the evidence of the surveyor, and 
the grants made, that the weight of evidence 
was much in favour of treating the township 
as one with double rather than single-fronted 
concessions, in which case the plaintiff's side 
line had not been correctly determined. Held, 
also, that, if it was a single-fronted concession, 
as the posts in the rear of the 7th were in
tended to govern the front angle of lots in the 
Nth concession, the plaintiff’s line might prop
erly begin as it did by his survey. Holmes v. 
MeKechin, 23 V. C. It. 52.

The jury in the last case having again found 
for the plaintiff, the court granted a second 
new trial, holding that upon the facts proved
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■ imnsliip should clearly be treated as one 
louble-fronted couceaelone : Held, that, 

. ! ' in' grunts before the passing of the Sur
vey Act, 1- Viet. c. 35, s. 37, had descritad the 
luinl in half lots, that feature of a double-

........ -.'inn w ns established by the re-
ii(i-l» i tive words of the Act ; and subsequent 
grants, therefore, could not affect the question. 

I . i. ,ii'.' several townships with double-front- 
i concessions, in which the posts have not 

!.. . a planted on both sides of the allowance 
p,r roads between the concessions, though the 
Mamie makes that a nail of the delinition of 
such townships. <$. G\, ih. 321.

12 Viet. c. 35, s. 37 (C. 8. V. C. c. 93. ». 28), 
w liioii prescribes the rule for drawing the side 
iin.-s in double-fronted concessions, applies to 
townships theretofore surveyed. Held, follow
ing the last two cases, that the expression "the 
lands having been described in half lots ” is 
made by that section part of the definition of 

township with double-fronted concessions. 
Held, also, that the rule prescribed applies to 
all lands in such concessions, not to the grants 
of half lots only, and that it is brought into 
application by the granting of any half lots. 
Semble, however, that the section is on both 
points open to doubts, which it is desirable to 
remove by legislation. Marra v. Davidson, 20 
I U. K. 041.

Subsequent Survey — Authority to
Chunye to Double Front.]—The first five con
cessions of a township were surveyed in 171)7, 
the lot- being 29 chains 87 links in width. 
Ac en 1S1PÎ mi original post was found by a 
surveyor in front of the 5th concession, by 
vvl. ci, ho determined the limits of the lots, and
" • • d been settled on accordingly. In 1821 
the remaining concessions were surveyed un
der instructions from the surveyor-general, 
which directed the several concession lines to 
be produced, beginning with that between the 
fall ami fith concessions, and from the centre 
oi ''ai h line at the distance of 50 links each 
way, right and left, at right angles thereto, 

ral lots of the width of 29 chains 37 
in i.- vere to be posted. The surveyor, under 
the-,- instructions, double-posted the line be- 
t"« . i! the 5th and (1th concessions, making the 
h’.K chains 37 links wide, and patents were 
alter wards granted for half lots in the conces-

was contended that this made the 
■ eh cohr.'ssion double-fronted, having the lots 

cluins N7 links wide in the front and 21) 
('1,ilm' ;;7 links in the rear. One of these 
patent--, however, made the rear half 29 chains 
S| wide, and the government plans
s!l" •' • 1 "o jug in the side lines of the 5th con- 

' Held, that the concession was not 
'em ■ • I routed, for the evidence shewed that 
tlic ul.'il" of it bad been surveyed as a single- 

' " *'i 1797, and the surveyor in 1821
' authority to change it, if be so intend- 

f'l. n,phy v. Uvalvy, 30 U. C. R. 192.

What Constitutes a Double Front -
Fstupptl,]—The land in question 

' 1 >ted_ at the rear of the concession 
• -sions running north and south 

1111,1 " ring from the west), and plaintiff,
'bat it was a double-front concession, 

‘a • ■ I.vision line run from a point on the
line in the rear, or what he claimed 
cast front, of the concession, but 

i " 1S 110 proper evidence of the concession 
1 'be original survey, been laid out 

as b -front concession, and of posts be

ing planted in the rear, while the lots were 
granted by the letters patent as whole, and 
not as half lots: Held, that the fact of 28 
and 29 having been granted as whole lots was 
prima fiuie evidence of the concessions lieing 
single-fronted, and that the grant of half lots 
in the adjoining concession could not affect it. 
Held, also, that the fact of defendants at
tempting to prove a post in rear, from which 
they vuiitended the line should be run, did not 
estop them from asserting that the concession 
was single fronted. Dark v. Hepburn, 27 C. 
1*. 357.

Set McGregor v. McMiehavl, 41 V. C. U. 
128.

IV'. Evidence in Actions.

Admissibility of Evidence Entries by 
Surveyor—Ncw Trial.] — Notes of a survey 
made by a deceased surveyor iti a book in 
which lie kept a diary of matters private and 
professional, were tendered in evidence to 
prove the boundary between lots 3 and 4. The 
entry of the survey was ns follows : (ith June, 
1827—Got Mr. Asbbridge to shew the stake 
between Nos. 3 and 4, &c. And in another 
part of the book the following entry appeared :

June 15, 1827.—1>. Holton, Esq. .£2 10 3
At L). Bolton’s house for fence. .0 4 0

£3 0 3
There was no evidence that at or about the 

time of the survey B. bad any interest in 
either lot 3 or 4: but it was shewn that he 
obtained a conveyance of lot 2 two months 
afterwards, and of lot 3 in 1830. Surveyors 
were not at that time under any obligation to 
make notes of surveys, and it was not proved 
that the entry was made contemporaneously 
with the transaction : — Held, reversing the 
judgment of the Queen’s bench, 39 U. C. It. 
597 (see also 37 U. C. It. 430), that the entry 
was not admissible us one made in the course 
of business, or in the performance of a quasi 
public duty. Held, also, that the notes of the 
survey were not sufficiently connected with the 
entry of payment to he read with it us an 
entry against interest. O'Connor v. Dunn, 2 
A. R. 247.

Boundaries — Affidavits.]—The question 
at the trial being the boundary line between 
lots 11 and 12 in the 5th concession of Salt- 
fleer. affidavits were offered in evidence as to 
the line between lots 4 and 5, and 14 and 
15, in the same concession, taken by the sur
veyor employed by defendants to run this line 
in lSlii l, h ml filed with the registrar under 
C. S. U. C. c. 93, s. 51 :—Hold, that such 
affidavits were properly rejected. Qua*re, ms 
to effect of the words in that section, “ sub
ject to be produced thereafter in evidence in 
any court of law or equity within Upper 
Canada." One affidavit went to shew that 
none of the side lines in this concession hud 
been run in the original survey, owing to a 
large swamp:- -Held, not an affidavit within 
the statute, for evidence “ concerning any 
boundary ” does not mean evidence that no 
such boundary ever existed ; and on this 
ground, also, such affidavit was rightly re
jected. Manary v. Dash, 23 U. G. R. 580.

------ — Ascertainment—Lost Surveys.]—In
an action of ejectment the question to be de
cided was whether the locus was situate with
in the plaintiff’s lot No. 5 in concession 18,
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or within defendant's lot adjoining. No. -4 m 
eon. vxsH.il 17. The grunt through which the 
plaintiff's title was originally derived gave the 
southern boundary of lot 5 as a starting point, 
the course being thence eighty-four chains 
more or less to the river. The original sur
veys were lost, and this starting point could 
not be ascertained : Held, a Hi ruling the judg
ment in 11 A. It. 7SS (which reversed that in 
o (> |> tii-j », that such southern boundary 
could not In* ascertained by measuring hack 
exactly eighty-four chains from the river. 
Plumb v. Steinhoff, 14 S. C. it. 730.

______ True Line — Burden of Proof
— Originel l’ont.] - In trespass <inure 
clausum frégit, to try the boundary line 
between lois 28 and 20 in the nth eon 
cession of Ops, the plaintiff described in 
liis declaration by metes and hounds the 
piece of land trespassed upon, alleging it to 
be part of 28, to which lot his title was not 
disputed. The jury were asked: 1. Is the 
point contended for by the defendants the 
place where the original post stood / 2. 
Did the plaintiff, when he moved his fence, do 
so on the understanding with defendants that 
thev acknowledged his right, or was his pos
session to he subject to the correct adjustment 
of the line? They found that the post had 
not been proved, and that the plaintiff was 
given possession by the defendants :—Held, 
that on the first answer the verdict should 
have been for defendants, for the fact that 
defendants had not proved the post did not 
relieve the plaintiff from proving the true line; 
and that tin* second question was not present
ed by the ease. Dark v. Hepburn, 27 C. I*.

---------  Work on Ground.]—It is by the
work as executed oil tin* ground, and not 
as projected before execution, or represented 
on a plan afterwards, that the boundaries are 
to lie determined. Ovena v. Daridson, 10 C. 
I*. 302.

See, also, Carriek v. Johnson, 20 I . C. 11. 
Oil : McGregor v. Calculi, 18 C. 1\ 30.

--------- Work on Ground—Disregard of. in
Subsequent Survey.]—In questions relating to 
boundaries and descriptions of lands, the well 
established rule is, that the work on the 
ground governs; and it is only where the site 
of a monument on the ground is incapable of 
ascertainment that a surveyor i« authorized to 
apportion tin* quantities lying between two de
fined or known boundaries. Therefore, where 
an original monument or post was planted as 
indicating that the north-west angle of a lot 
was situated at a distance of half a chain 
south therefrom, and another surveyor had 
actually planted a post at the spot so indi
cated. and subsequently two surveyors, in 
total disregard of the two posts so planted, 
both of which were easy of ascertainment, 
made a survey of the locality and placed the 
post at a different spot, the court disregard.*.! 
the survey, and declared the north-west angle 
of the lot to he as indicated hv the first men
tioned monument. Artlcy v. Curry, 20 Hr. 
243.

Cadastral Plans -Entries—Admission*."| 
—Statements entered upon cadastral plans 
and official hooks of reference made by pub
lie officials and filed in the lands registration 
offices, in virtue of the provisions of the civil 
code of Lower Canada, do not in any way 
hind iierhons who were not cognizant thereof

at the time the entries were made. Durocher 
v. Durocher. 27 S. C. It. 3(53.

Description of Lot—Croton Lands De- 
partin'ni Admissibility.]—The description 
of a lot by metes and hounds from the Crown 
lands department is admissible in evidence to 
explain tin* patent for the lot in which it is 
described only by the number and concession. 
Iluyurty \. Britton, 30 U. C. It. 321.

The description of a lot prepared for and 
used bj the Crown lands department in fram
ing the patent, which grants the lot by num
ber or letter only, is admissible evidence to 
explain tin* metes and hounds of that lot. The 
plan of survey of record in and adopted by 
the Crown lands department governs on a 
qin-stion of location of a road, when the sur
veyor's field notes do not conflict with the 
plan, and no road has been laid out on the 
ground. A mil!/ v. Caldwell, 21 A. It. 110, 
24 S. C. It. 000.

Field Notes — Copy — Admissibility.]— 
Semble, that an admitted copy of the field 
notes from the Crown lands office may be re
ceived in evidence. Doe d. Strong v. Jones, 
7 l . C. It. 385.

A certified copy of part of the field notes 
of the original survey, is admissible in evi
dence. Carriek v. Johnston, 20 U. C. It. 00.

Field Notes of Surveyors as Evi
dence. | S<*e McGregor v. Kcillcr, 0 O. It.

Monuments - Road Allowance.]—Monu
ments placed in compliance with the pro
vision-^ of ss. 34. 35, 30. and 37 of It. S. O. 
ls77 v. 140 must he placed at the true corners, 
governing points, or off-sets, or at the true 
end< of concession lines, and there is nothing 
in these sections making a survey thereunder 
or the placing of the monuments conclusive, 
vvlicther right or wrong, and evidence may he 
received in contradiction. So held on a case 
reserved from general sessions on an indict
ment for obstruction of a highway, being the 
town line between two counties. Tanner v. 
liissell. 21 1'. ('. It. 553. Ilegina v. McGregor, 
lit (’. 1*. till. Re Fairhairn and Sandwich Hast. 
.".2 V. ('. It. 573, and Roley v. McLean. 41 V. 
('. It. 2(5d. distinguished. Reqina v. Cosby, 21 
O. R. fifU.

Original Plan — Copy—Admissibility- 
Road Allowance—y on-user.]—The piece of 
laud marked out in the original plan of a 
township as an allowance for a road does not 
lose that character because it 1ms never been 
used a< a road for forty years : and a copy of 
the original plan of the township is admissible 
in evidence to prove such allowance, although 
it does not appear by whom, nor from what 
materials, the plan was compiled. Badgtcy v. 
It' uder, 3 O. S. 221.

Original Posts - Knowledge of Resi
dents.]—A surveyor cannot act independently 
of •V.i Geo. 111. c. 14. and arbitrarily lay OH 
one side the evidence which neighbours are 
ready to give front their own knowledge of the 
situation of original posts. Sherwood v. 
Moore, 3 U. C. R. 4(58.

Proposed Survey—Sketch—Parol Evi
dence. | An agreement for sale of lands re
ferred to them as certain lots in “ Stretton’s
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survey." No survey had in fact been then 
made, but a rough sketch of the proposed sur
vey was in existence :—Held, that such 
<kei< li - IuiId not be considered as the survey 
referred to in the agreement ; and, as parol 
evidence was necessary to shew the particu
lars as to size and position, without which 
mi.'Ii sketch was unintelligible, the court re
fused to enforce the agreement. Strctton v. 
Strctton, 24 Gr. 20.

Sufficiency of Evidence—Entries by 
Surveyor I lap—Work on Ground.1—Held, 
that its* entries in the diary of the surveyor, 
together with a small piece of map. also pro
duced. supposed to be his (which was all that 
remained in the Crown lands office shewing 
the lines in question run), and the trace of a 
Maze for a great part of the way, were evi
dence of the fact of the lines having been run 
by him in the manner in which he was direct
ed to run them by his instructions (which were 
produced I. although there was no further evi
dence upon the ground that the original lines 
had been run. Smith v. Clunan, 20 C. I*. 213.

Eriih lire an to Boundaries—Method 
of Running Line.]—In ejectment by the
patent..... if the south-east quarter of a lot.
to try a disputed boundary, defendant owning 
the north-east quarter, the plaintiff's surveyor 
stall'll that he ran the east side line of the lot, 
divided it into equal halves, and drew a line 
across the lot on a hearing corresponding to 
the concession line in the rear, and that of the 
quarter so ascertained defendant was in pos- 
-■•s-ion of 11 acres. He said, however, that 
lie did not know the quantity in the whole lot, 
which fronted on a river, and there was a 
jog in the concession line in the rear, for 
which lie had made no allowance. By the 
Survey Act. C. S. C. c. 77, s. (Ml, every grant 
of au aliquot part of a lot shall be construed 
as a grant of such aliquot part of the whole, 
whether more or less than expressed in the 
grant ; Held, that the plaintiff had not elear- 
l.v shewn his right to the land claimed, and 
was therefore not entitled to succeed ; but a 
new trial was granted instead of a nonsuit. 
Itnbnun v. Lauson, 27 U. C. R. 309.

----- Mistake at Trial—New Trial. 1—
When a witness, a surveyor, founded his evi
dence upon the assumption of a certain monu
ment as the correct point to start from in run
ning a line, and the jury gave their verdict 
accordingly, and such witness afterwards dis
covered that he was in error as to the cor- 
i1 1 ness of that boundary, and made affidavit 

I is take, the court granted a new trial. 
In,i d. Cane v. Magill, 5 O. S. 5(1.

Witness — Boundary—Competence.]—A 
person not a licensed surveyor is a competent 
wcticss on a question of boundary. Potter v.
' :mpbell, 1(1 V. C. R. 100.

Witnesses—Bias—Weight of Evidence— 
l‘"id Allowance.]—An original government 

;r\cy of part of a township made no men
tion of roads, and it was apparently the sur- 

vor's intention that the roads should he 
i Io n out of the land ( then wild) adjacent. 
Th" surveyor who afterwards surveyed the 
'djoining lands treated the road allowance as 

1 luded within the lines of the original sur- 
• whereby the plaintiff's lot would be di- 

T"inisheil one chain in breadth. The jury hav- 
found for defendants, the court ordered 

: . w i rial, considering such verdict against 
VOL. III. D—Ktg—10

the weight of evidence. The weight attached 
by the court to the evidence given by profes
sional witnesses is diminished by efforts to 
auatain the views of the party who may call 
them ; it should be given free from bias. 
Stock v. Ward, 7 C. 1*. 127.

--------  Original Monument—Field No ten.]
—In ejectment for part of a gore between lots 
12 and 13, the plaintiffs proved by the r•‘col
lect ion of witnesses the original monument 
between lots 10 and 11, and between lots 14 
and 15, and claimed to have the space between 
these two boundaries proportionately divided 
according to the width of lots 11, 12, and 13, 
and of this gore, as designated in the field 
notes. Defendant gave evidence of an ori
ginal monument between the gore and lot 12, 
which, if proved, entitled him to a verdict ; 
but it did not appear from the field notes that 
any post had been planted there in the ori
ginal survey. The court set aside a verdict 
for defendant, without costs. Richmond v. 
Ferris, 0 C. P. 103.

See Bole y v. McLean, 41 U. C. R. 2(10.

1. Concession Lines.
Mistake in Numbers. 1—A mistake of a 

surveyor in marking the number of the conces
sions wrong on some of the posts of an ori
ginal survey will not make it proper to as
sume the lots so marked as being in the con
cession numbered on the posts. Jarvis v. Mor
ton, 11 U. C. R. 431.

Original Line —Retracing—Evidence. ]— 
Sin. Spratt v. E. B. Eddy Co.. 29 S. C. IL 
411.

Re-snrvey — Straight Lines—Confirma
tion.]—In the first government survey of a 
township ( Loughborough ) in 1707, the lines 
lietween alternate concessions only, as the 
2nd and 3d. 4th and 5th, (ith and 7th. had been 
run and staked out, numbering from south to 
north. These lines were not straight, but 
curved or bent southward in the centre of 
the township. It appeared (though not very 
satisfactorily i that several persons had. under 
government, settled according to these lines. 
Subsequently, in 1832, a surveyor was em
ployed by government to run the concession» 
omitted in the first survey. He did so; but, 
instead of running them parallel to the line» 
formerly surveyed, he ran them in straight 
lines, thus cutting off part of the rear of the 
northerly concessions and adding them to the 
front of the southerly concessions. This sur
vey was remonstrated against by petition, 
and was never definitely adopted or confirm
ed :—Held, that the in st-men tinned survey 
could not govern, or lie regarded as confirmed 
by 12 Viet. c. 35, as having been legally done 
under the former Acts. Kerley \. Harrigan, 
3 C. I'. 173. Followed in Raile v. Cronson, 9 
C. P. 0.

Width of Concessions - Error.]—There 
is no law requiring each concession to be of the 
same width throughout a township ; nor any 
principle by which an error in the survey of 
one concession, entirely unconnected with the 
actual work and survey on the ground in an
other, is to affect such other concession. John
son v. Honsbergcr, 6 C. P. 201.
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Sen Ile Welker and Township of Bur ford, 

I". V. C. It. 81! ; ll<’ Fuirlairn and Township 
of Sandwich Ifasl, 152 l*. C. It. 573; Boley v. 
McLean, 41 V. C. It. 2U0.

2. Side Lines.

Crown Grant Description — Impossi
bility.] Tin- eastern side line of 24 in the 
front or 1st concession of Kingston, cannot be 
run as it is described in the grant from the 
Crown, or parallel to tin* western limit of the 
township, according to fit) Geo. III. c. 14. be
cause that would carry the concession beyond 
the line which vas originally run at it- east 
orn boundary. Doc d. Stuart v. Forsyth, 1 V.
c. it. :;i!4.

Original Plan Fraud -Traduction of 
Side Lines.\- In trespass defendant claimed, 
as part of lot 1*1 in the broken front of Escott, 
that part of Cary’s point in the river St. 
Lawrence which would he included within the 
side lines of the lot. if projected from the main 
shore across a small hay. to and across the 
point to the river in front of it. In the ori
ginal plan of the township the line across the 
point from west to east, shewing an intention 
to include it in the broken front, was con
tinued only as far east as lot 14. though the 
point extended far enough to cover the fronts 
of lots 15 and Hi. In scaling, the front on 
the river posts appeared to have been put 
down on the main laud, hut none could he 
traced on the point. The jury found that 
these posts were intended to mark the width 
of lots, not the front angles of lots in the 
broken front, and that the front of lot 10 
was upon the main shore, and not on the river 
in front of the point : Held, that upon the 
evidence the verdict was right, as no part of 
the point appeared to he included iii_ the lot. 
Thomson v. Sherwood, 21 V. C. It. 174.

Original Survey ('ourse of Boundary 
Line—Ascertainment of Side Line—,S'/fl(ufrx.l 
— Where the lots in a concession ranging from 
east to west were not numbered all the way 
from the boundary line of the concession on the 
cast, hut two blocks of five lots each had been 
laid out in the original survey fronting on 
and towards that line, and the remainder of 
the concession in blocks of five lots each, 
fronting ns usual on the concession line, ami 
numbering westward, beginning at No. 10:—■ 
Held, that s. dû of 12 Viet. c. 35 would, never
theless, apply, and that the side line of the 
lot in question (321 must be determined by 
the course of the eastern boundary line of the 
concession. Held, also, that the last proviso 
in that section would not apply, so as to make 
the boundary line of the block in which lot 
32 was the governing line, because the town
ship was surveyed from the 27th March. 182'.). 
Bell v. White, 15 V. C. It. 171.

- Lost Tost—.4 seertainnirnt.]—On 
the original survey of a township a base line 
lmd been run, but the concession lines had 
not been run from one side of the township 
to the other, and the surveyor had also run 
the side lines, planting a post at the meas
ured depth of each concession, to mark the 
concession line: but it appeared impossible 
the concession lines so marked could be 
straight, and one of the angles of a lot could 
not be discovered by any stake or monument :

—Held, that 12 Viet. c. 35 and 18 Viet. c. 
83 do not provide a rule for determining the 
front of any lot in a township so surveyed ; 
and that the proper method of ascertaining 
the place of a lost post is by dividing the dis
tance between the nearest known posts on the 
side line, ns it was originally run past the 
lots, and not by running a straight line be
tween the nearest posts on the concession line 
and dividing the distances by the number of 
lots . also, that the side lines originally sur
veyed were to be considered true and unalter
able boundaries. Davis v. Waddell, (5 C. I* : 
412.

—----- Posts on Base Line—Ascertainment
of Side Line.]—A concession or base line had 
been run and posts planted on it upon a 
survey made on a similar principle to that 
referred to in the last case, but the question 
was, how the side line of a lot was to be 
ascertained :—Held, that the distance l>etween 
the two nearest ascertained monuments on 
the base line should be measured and divided 
proportionately between the lots, making due 
allowance for roads, and that the side line 
required should be run from the angle of the 
lot so ascertained. Culp v. Culp, (J C. I’. 4iHl.

---------River Front—Ascertainment of Side
Lines.]—The three easterly lots only of one 
concession in a township (Smith, in the 
county of Peterborough. I were bounded in 
front by a river, and the line had been run in 
the original survey in front of such conces
sion, up to though not past these lots, but 
the township itself fronted upon another town
ship: Held, clearly not a township bounded 
in front by a river, within C. S. U. C. c. 93. 
s. 27. so that resort might be had to the posts 
in the concession in rear to determine the side 
lines of these lots. Qutrre. whether such a 
case is provided for by the statute. Johnson 
v. Hunter, 2"» U. C. It. 348.

--------- Subsequent Surrey.]—In the ori
ginal survey of the township of K„ which 
was made by alternate concessions, the lines 
in front of the 1st and rear of the 2nd con
cessions were run, and a single row of posts 
planted along the latter, to divide the space in
to two hundred acre lots. The line between the 
1st and 2nd concessions was afterwards sur
veyed under instructions from government, and 
divided off into lots of the same size:—Held, 
a case within s. 3(1 of 12 Viet. c. 35 : and 
therefore that the side lines of lots in the 2nd 
concession should be ascertained by the posts 
of the original survey on the line in rear of 
that concession, and not by those of the subse
quent survey on the division line between the 
1-t and 2nd concessions. Mcltonell v. Me- 
Uoncll, 10 U. C. It. 530.

Subsequent Survey— Course of Bound
ary Line—Ascertainment of Side Line.]—Two 
surveyors, being employed to divide the gore 
of land marked in the plan in the statement 
of case, ran lines as are therein dotted and 
named McLaurin’s and McLeod’s lines. The 
parties apparently acquiesced in McLeod’s line 
for a time, hut subsequently disagreed, and this 
action was brought to contest the division : - 
Held, that the rule of the statute, that the 
«'nurse of the boundary line in each concession, 
on that side from which the lots are numbered, 
shall be the course of the division or side line, 
not being applicable to the case, as these lots 
purported to number from the east, while the 
gore at the east of the concession was not
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numbered, the defendant was entitled to re- 
( over. Macdonald v. McDonald, 11 C. P. 374.

Establishing Line.]—Held, that up
on the evidence set out in this case, the sur- 
M'Vor had properly proceeded to establish the 
-'nie line between plaintiff's and defendant’s 
Ms. Crossiraite v. Gag. , 32 U. C. H. 19tt.

True Line — Acquiescence.]—Tres- 
jinss, to try the boundary line between the 
plaintiff and defendant. The former claimed 
title to part of the north-west part of lot 20 
in the 0th concession of South Dumfries, by 
in.‘lex and bounds ; the defendant claimed the 
■ i-t half. The descriptions in the deeds did
not conflict. A line was originally run by It. 
t. r the prior holders of the property, one of 
them at til.- time claiming title through the 
original patentee, under an agreement for 
purchase, hut was not acquiesced in by the 
plaint iff. In 18411 one M., a provincial land 
-urxeyor. at plaintiff’s request, ran a line sup- 
p.'-ed to be ncquiesced in by the defendant, hut 
upon the erection of a fence thereon by the 
plaintiff the defendant objected, and it was re
moved. In 18113 P. ran a line, claimed by the 
plaintiff as the true line, which caused this dis- 
piii- . I*, and J.. being present at the time on 
defendant's behalf, concurred in opinion that 
this line was correct. The jury having found
for the plaintiff, and leave being reserved to 
defendant to move against the verdict :—Held, 
that the line originally run, and now contended 
for by defendant, was not binding upon the 
parties, and that the evidence shewed the line 
run by I'., and acquiesced in by the defendant, 
to If the correct one. and therefore the ver- 
.1. : for the plaintiff was correct. Me.Saught 
V. Turnbull, 13 C. P. 420.

Sit Holmes v. McKcchin, 23 U. C. R. 52.
See ante III.

VI. Municipalities—Surveys made on Ap
plication by.

By-law of County—Direction to Levy— 
Invalidity—Pleading.]—Declaration, that the 
plaintiffs, pursuant to the statute, applied to 

rnor to have the concession lines in 
the defendants' township re-surveyed, which 
was ordered accordingly, and the expense paid 
by plaintiffs ; that the plaintiffs thereupon di
rected defendants to levy and collect the money 

paid: but. although they did levy part, they 
refused to pay the same to the plaintiffs. 
I’ic'i. ihat the only direction was by the plain
tiff-' by-law, which before suit was quashed :
- Held, on demurrer, that the declaration was 

1 ot shewing a by-law, as the plaintiffs 
c-uild proceed only in that way : and that the 
plea was good. Qua-re, whether the money 
can be levied before the survey has been actu
ally made. County of Peterborough v. Town- 
lAip of Smith, 20 U. C. It. 40.

—---- - Re-survey of Township—Expense.]
; -The county council passed a by-law direct- 
Inc a township municipality to levy and col
lect from the patented and leased lands of the 
town-hip a certain sum required to reimburse 
the • ponses incurred in a re-survey of the 

Held, that the by-law was illegal. 
j"r t 1 -tatute directs that such expense shall 
!•" '•"t rayed by the proprietors of the lands 

Semble, that the jurisdiction to 
pa-- m i, a by-law should appear on the face

of it, by shewing a survey such as the statute 
contemplates. Quatre, whether the Act au
thorizes the re-survey of a whole township. 
In re Scott and County of Peterborough. 25 
U. C. R. 453.

The by-law directed the money to be levied 
“on nil lands patented, leased, sold, agreed to 
be sold, and located as free grants ’’ in the 
township of Harvey:—Held. bad. following 
the previous case. In re Scott and Township 
of llarvey, 2(J U. C. R. 32.

The same county council by a subsequent 
by-law directed the collection of a further sum 
for the purpose, to be levied on the proprietors 
of land in the township in proportion to the 
quantity of land held by them respectively in 
such townships. This by-law was quashed, on 
the grounds : 1. That the statute does not au
thorize the re-survey of a whole township. 
2. That it directs the expense of each conces
sion to lie borne by the proprietors of land 
there. In re Scott and County of Peterbor
ough, 2t> U. C. R. 30.

By-law of Township—Adoption of Sur
vey—Invalidity—Acquiescence.]—Section 0 of 
C. S. U. C. c. 03, authorizing the county coun
cil to apply to the governor to cause a con
cession line to the surveyed, applies only where 
such line was not run in the original survey 
or has been obliterated. Where, therefore, it 
appeared that there were in fact two lines 
clearly traceable, the question being which 
was the original line, and the surveyor decid
ed this upon conflicting evidence : Held, that 
such survey was not binding or conclusive, 
and that a by-law of the township adopting it 
must be quashed. Held, also, that the acqui
escence by the applicant in the line thus adopt
ed (which was a highway) could not be urged 
against the application, other interests than 
his, both public and private, being affected. 
Section 7 directs that the surveyor shall so 
draw the line as to leave each of the adjacent 
concessions of a depth proportionate to that 
intended in the original survey. The depth 
of tiie concession on the north side of the 
line in question lay from north to south, 
and the concessions on the south extended in 
depth from east to west, so that the depth of 
that on llie north only would be affected by 
the position of the line:—Semble, that this 
would not prevent the application of the sta
tute. In re Fairbairn and Township of Sand
wich East, 32 U. C. R. 573.

Request of Landholders -A hsence of— 
Rate.]—An application was made under 12 
Viet. c. 35, s. 31, without any request of the 
landholders, to mark out concession lines, and 
under it the survey provided for in 18 Viet, 
c. 83, s. 8, was afterwards made, to define the 
boundaries of lots :—Held, that such survey 
was illegal. Re Walker and Township of 
Burford, 15 U. C. It. 82.

The rate to pay for a survey, made under 
these Acts, must be levied not upon the as
sessed value of the land, hut in proportion to 
the quantity held by the respective proprie-

------- - Moiety—Resolution of Council.]—
Held, the application to the corporation not 
being from one-half the resident landholders 
affected, and the resolution of the corporation 
thereon not being such ns the statute requires 
to authorize an application to the government 
for the survey, that the survey made by the
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instructions of the commissioner of Crown 
lands was unauthorized. Coo/o r v. H >11- 
bankn, 14 C. 1*. 394.

Petition Sufficiency.] h wai 
proved nod not disputed that the necessary 
number of resident landholders under the .Vi 
had Upldied for the survey : Held, no objec
tion that the petition did not shew this. 
Held, also, ns to the other objections—viz., 
that the petition did not shew any want 
or obliteration of the original survey, and that 
neither petition nor memorial prayed for plac
ing monuments that the two documents could 
not to he read in any other sense than as con
taining an application to the governor request
ing the making of a survey under the Act: 
and if so. then that the marking by permanent 
stone boundaries under the direction of the 
commissioner of Crown lands, as prescribed by 
the Act. was an incident to the survey neces
sarily involved in the application for it : and 
therefore, that the petition was sufficient. Itc- 
ginit v. McUregor, 11) V. 1*. til*.

Retracing Original Line -Invalidity 
Proof of Survey. | A surveyor employed by 
the government, under < S. V. c. 1)3, ss. 
♦i-s, to survey a concession line alleged not to 
have been run in the original survey, or to 
have been obliterated. Instead of attempting 
to make a survey in accordance with those sec
tions, satisfied himself that the original line 
could lie found and endeavoured to retrace it : 
—Held, following Tanner v. Bissell. 21 V. C. 
K. r»fi:i. that such survey was not binding un
der the statute : and held, on the evidence, 
that the line so run was not in fact the same 
as the original line. Semble, that, in order 
to prove a survey which will lie conclusive un
der the statute, the application by the county 
council to the government for such survey 
must be shewn. Holey v. Me Lean, 41 l'. (j. 
It. 2(10.

VII. ItEuisTKitED Plans.

Amendment of Plan. 1 See In re Chis
holm and Toon of Oakville, 12 A. R. 22.": 
In re Allan. 10 O. It. 110.

I'Inning Sin <1 "Party Concerned" 
- I,and Tillea ,1c/.] All persons who buy 
lots according to a registered plan do not ipso 
facto become “ parties concerned" within the 
meaning of s. 7 of the Land Titles Act. 52 
Viet. c. 20 Ml.), in every street shewn upon 
it. Whether they are ** concerned ” or not in 
having a particular street kept open, is a 
question of fact : and in this case, in the ab
sence of any representation at the time of the 
sale, by the vendor, that the street should he 
kept open, it was held that a person owning 
a lot several hundred yards away, and on the 
other side of a highway from the street in 
ouest ion, could not object to its living closed. 
In re Me/lniurrny and Jenkins, 22 A. it. 15**8.

Division into Town Lots Hey lacing 
en liloe. | t/ua-re, whether a person who has 
laid out land into town or village lots f,,r sale 
cannot afterwards, if he finds that he cannot 
dispose of them as such, or for any other rea- 
son. replace his land as it was before In re 
Allan, Kl O. R. 110.

Bale by Plan L<MN m t <* I *<• | Ahsn
dotiment of an easement may lie shewn not

only from acts done by the owner of the domi
nant tenement indicating an intention to 
abandon, but also from acquiescence in acts 
done by the owner of the servient tenement. 
Where, therefore, the owner of the property 
over which a right of way existed built, with 
the knowledge of the owner of the property for 
the benefit of which the right of way had been 
reserved, an icehouse upon the portion re
served. and after some years pulled down the 
icehouse, and with the same knowledge built 
a stable on the same site, and a row of shops 
over another part of the right of way. it was 
held that the owner of the dominant tenement 
could not then have the right of way opened. 
Mykel v. Iioy|e, 45 I'. C. it. Cm. considered. 
Semble, that a conveyance made in pursuance 
of the Short Forms Act, of a lot according to 
a registered plan upon which a lane is laid 
out. does not pass any interest in the lane, 
when it has not in fact been opened on the 
land, and has not been used or enjoyed with 
the lot in question. Hell v. (lotding. 23 A. K. 
485.

Sale of Lots -U'fly.j—Under the Munici
pal and Surveyors’ Acts, by the filing of a 
plan, and the sale of lots according to it. abut 
ting on a street, the property in the street be
comes vested in the municipality, although 
they may have done no corporate act by which 
they have become liable to repair. Hoche v. 
Ryan, 22 O. It. 107.

A street or road laid out upon a registered 
plan of a township lot, where, although houses 
are clustered, there is not an incorporated vil
lage, continues to lie a private street or rond, 
although the owner should sell a lot fronting 
on it, until the township council adopts it ne 
a public highway, or until the public by 
travelling upon it has accepted the dedication 
offered by ilie proprietor, it. S. O. 1887 c. 
!•»-. s. t!2, only applies to cities, towns, or in
corporated villages. A person who purchases 
bits according to such a plan, abutting upon 
streets laid out thereon, acquires, ns against 
the person who laid out the plot and sold him 
the land, a private right to use those streets, 
subject to the right of the public to make 
them highways, in which case the private 
right becomes extinguished. The right so to 
use a private road does not necessarily mean 
a right over every part of the roadway, but 
only to such a width as may be necessary for 
the reasonable enjoyment of it. Sklitzsky v. 
Cranston, 22 C). It. 590.

Rce Crown.

VIII. Special Statutes — Svrveyr under.

Township of Binbrook. | —Under the 
statutes passed to remedy an erroneous public 
survey in Binbrook. 1 Win. IV. e. 8. 7 Win. 
1 »• c. an Inhabitant living in the front 
concession cannot lie dispossessed by ejectment 
after a prior submission to arbitration by the 
husband of a married woman owning land in 
the adjurent township of Raltfleet, the husband 
not being the owner of the land, to whom alone 
these Acts apply. Hoe d. Crooks v. Ten
Ts\l D°C ^ * ru0^9 v. ('alder, 7 U. C. It.

Township of Cumberland. |—23 Viet. r. 
1<)1 declares the mode in which the side lines of 
the 1st concession of Cumberland shall be run. 
and provides a method by which those injured
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I,y the* change from the original plan of survey 
m'a y obtain compensation :—Hold, that the 

lierai statute, 20 Viet. c. 78, was thereby ' x 
i lulled, and that defendant was confined to 
ihis method. «Smith v. Sparrow, 21 IT. C. It. 

See Holmes v. McKcchin, 23 U. C. It.

Township ofJEmily.)—See Dyell v. Mil
lage. 27 C. P. 347.

Township of Fredericksburg.) — See
li»> il. Clapp v. Huffman, M. T. 5 Viet., It. & 
.1 Dig. 1020.

Township of Hamilton.)—See Taylor v.
< i .,n. 30 V. C. It. 573.

Township of Kingston.)—See .Varney
v. Maryland, 6 O. S. 220.

Township of Monaghan.] —See Otty v. 
Den«. 12 U. C. It. 454.

Township of Niagara.) -See Clement v.
14 0. P l M,

Township of Scarborough.)—See T al
un r v. Thornbcck, 27 C. I\ 201, 28 C. V. 117.

Township of Vaughan. |—See Bernard
r. flilmon, 21 Gr. 105.

IX. Surveyors.

Adoption of Line.) — A line run by a 
'iihordinate and adopted by the principal (the 
surveyor) is the work of the latter. Otvn* 
\. Ihividson, 10 C. 1*. 302.

Contract — Formal Surrey—Adoption of 
I rim r l.iiif.]—It., who held a license from 
ill" mivernmeut of New Brunswick to cut 
liinli'T on certain Crown lands, claimed that 
S . In ensee of the adjoining lot, was cutting

in hie grant, and he leaned a writ of
m for some 800 logs alleged to be cut by 

S The replevin suit was settled by an agree
ment between the parties to leave the matter 
to surveyors to establish the line between the 
>■>'" lots, the agreement providing that the 
lims of the land held under said license (of 
It. l should be surveyed and established by 
l naming the surveyors I and the stumps count-

Httid, that under this agreement the 
<une,\ nrs were bound to make a formal eur- 
'-•V. mid could not take a line run by one of 

it a former time ns the said boundary 
snowball v. HitcHe, 14 S. C. It. 741.

Liability of Township.) — Held, that 
• wash ip council of Hamilton, coming in 

ill" Ha ce, under 12 Viet. c. 81, of the trustees 
Newcastle district, could not he held 

in debt to the surveyor appointed under 
1 Ho. III. c. 1. to survey the township. 

/■' y 'i '. Municipal Council of Hamilton, § U.

Negligence — Duty — Contract — Dam- 
" A surveyor in making a survey is un- 
•l*r 1 -tatutory obligation to perform the 

1 undertakes it as a matter of con- 
id is liable only fur damages caused

1 o' of reasonable skill, or by gross negli- 
gei " Township of Stafford v. Hell, 0 A. R.

j The defendant, a provincial land surveyor, 
who was employed by the plaintiffs to run cer
tain lines for road allowances, proceeded upon 
a wrong principle in making the survey, and 
the plaintiffs sued him for damages which they 
had paid to persons encroached upon by open
ing the road according to his survey: -Held, 

j reversing the judgment in 31 C. I\ 77. that 
the plaintiffs could not recover, as, although 
the survey was made by the defendant on an 
erroneous principle, the evidence failed to 
prove that the lines as run by him were not 
correct, lb.

Remarks upon the impropriety of receiving 
1 the opinions of surveyors as experts, as to the 

properynode of making a survey under a sta-

Private Survey Adjacent Land.)—A 
; surveyor has no power to enter upon the lands 
! of one neighbour to make a mere private sur

vey for another. Turnbull v. AlcS’uught, 14 
C. P. 375.

Surveyor's Report — Boundaries—Judg
ment on—Acquiescence in Judgment- ('hose 
Jugée.]—See Mercier v. Barrette, 25 S. C. R. 
94.

See Crosswaite v. Cage, 32 V. (*. R. 190, 
ante V.; Babaun v. Lauson, 27 U. C. R. 391), 
ante 1V. ; Doc d. Case v. Alagill, 5 Ü. K. 5(5, 
ante IV.

X. Miscellaneous Cases.

Boundaries Ascertainment,] — Where 
there is a dispute as to the boundary line 
letween two lots granted by patents from the 
Crown, and it has been found impossible to 
identify the original line, but two certain 
points have been recorded in the Crown lands 
department, the proper course is to run a 
straight, line between the two certain points : 
R. s. Q, An. 4155. BéU’s I ibestoa Co. v. 
Johnson's Co., 23 S. C. R. 225.

-------- Kstoppcl.)—J. McA. et al., plaintiffs’
auteurs, having leased a certain portion of a 
lot of land for mining purposes, described in 
the deed by metes and bounds, with the fol
lowing option : “ Pourra le dit acquéreur
changer lu course des lignes ci bornes du dit 
lopin de terre sans en augmenter les bornes, 
l'étendue, on superficie, en suivant dans cv cas 
la course ou ligne de la dite veine de quartz 
qu’il i>eut y avoir et se rencontrer en cet en
droit, après que lui, le dit bailleur, aura pro
specté h* dit lopin de terre susbaillé adopted 
certain lines of a survey made by one Prou lx, 
as containing the vein of quartz. B. et al.. 
defendants’ auteurs, leased another portion of 
the same lot In an action en bornage be
tween the parties the court appointed three 
surveyors to fix the boundaries. Bach sur
veyor made a separate report, and the report 
and plan of the surveyor Legendre, adopting 
Proulx's lines, was adopted and homologated 
by the court :—Held, that plaintiffs’ auteurs 
having located their claim in accordance with 
the terms of this deed, plaintiffs were now 
estopped from claiming that their property 
should be bounded according to the true course 
of the vein of quartz, and that the judgment 
homologating the survey adopting Proulx’s 
lines and survey was right and should be af
firmed. McArthur v. Brown, 17 8. C. R. 01.
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--------  Referee's Decision—Bornage—Arbi
tration». | The owners of contiguous farms 
executed a deed for the purpose of settling a 
boundary line between their lands, thereby 
naming a third person to ascertain and fix the 
true division line upon the ground, and agree
ing further to abide by his decision and accept 
the line which he might establish as correct. 
On the conclusion of the referee's operations, 
one of the parties refused to accept or act up
on his decision, and action was brought by the 
other party to have the line so established 
declared to be the true boundary and to re
vindicate the strip of land lying upon his side 
of it: -Held, that the agreement thus entered 
into was a contract binding upon the parties 
to he executed between them according to the 
terms therein expressed, and was not subject 
to the formalities prescribed by the code of 
civil procedure relating to arbitrations. Me- 
Uoey v. Leamy, 27 8. C. It. 545.

Boundaries Timber Licenses—Variations 
of Compass.!—-Defendant claimed under a 
timber license which described his limits as 
bounded on the south by “ the continuation 
of a line from the head of Mud Lake on the 
course north 54° E., formerly the boundary 
between T. C. and A. It. M.” The plaintiff 
claimed under a license which gave his north
erly limit as the same line, describing it also 
as running N. fi4° E. Both licenses were re
newals of previous licenses from about 1839 : 
—Held, that the boundary between them was 
the true astronomical line N. fi4° E. : and 
that the plaintiff could not claim according 
to a line run in 1874 N. 54° E. magnetically, 
making no allowance for the variations of the 
compass. Thibaudcau v. IS head, 30 V. C. It. 
387.

Compensation for Improvements in 
Consequence of Unskilful Survey. ]--Si>e
Plumb v. Stcinhoff, 2 O. It. 014.

Original Survey -Private Person. 1—A 
survey made by a private person of an un
surveyed block granted by the Crown is the 
original survey, and has the same force and 
effect as if made by government authority. 
VanEvery v. Drake, i) C. P. 478.

--------  Work on Ground—Plan.]—Under
s. 35 of c. 93. C. S. U. O.. the work upon the 
ground, in the original survey of towns and 
villages, to designate or define any lot, will 
override any plan of such lot. McGregor v. 
Caleutt, 18 C. P. 3».

Specific Performance — Varying Sur
veys.]—The defendant had for some time used 
part of the plaintiff's land as a mill-pond, and 
differences existed between them in relation 
thereto, to put un end to which they entered 
into a written agreement that the plaintiff 
should sell to the defendant as much of the 
land as was or had been overflowed by the 
water of the mill-pond, for a price which was 
proved to be much beyond the intrinsic value 
of the piece of land so sold. To carry into 
effect this contract, the plaintiff had the 
ground surveyed, but the survey was errone
ous, and the deed which the plaintiff there
upon tendered comprised, in consequence, less 
land than the defendant was entitled to have. 
The defendant refused this deed, procured a 
new survey to be made, and tendered a new 
deed for execution by the plaintiff, which deed 
the plaintiff refused to execute. When the 
first instalment of the purchase money be

came due the defendant tendered it, but did 
not pay. in consequence of the non-execution 
of the Conveyance. The defendant continued 
to use the land for a mill-pond, and gave no 
intimation of his intention to abandon the 
contract : and twelve months afterwards the 
plaintiff filed a hill for a specific performance 
of the contract, which was decreed without 
costs. Paul v. Blackwood, 3 Or. 394.

Stay of Proceedings Improvements— 
Conveyance.]—Upon the facts of the case:— 
Held, that the court had no authority under 
s. 12 of 59 Geo. III. c. 14, to stay the pro
ceedings until defendant received the value 
of his improvements, or until the plaintiff 
conveyed the land in dispute. I)oe d. Short 
v. Bass. 8 V. C. It. 147.

See Railway, XV. 1 (c)— Registry Laws, 
I. 3 (c)—Way, III. 4 (a).

PLANT.

See Master and Servant, VI. 4 (d).

PLEADING.

PLEADING AT LAW BEFORE THE 
JUDICATURE ACT.

I. General Points and Principles,
1. Argumentativeness, 5340.
2. Certainty and Particularity,

(a) Alleging Contracts to be in 
Writing or by Deed, 5340.

(b) Averments of Identity, 5341.
(c) Other Cases, 5341.

3. Colour, 5345.
4. Conditions Precedent, 5345.
5. Construction and Meaning, 5347.
0. Dates, 5347.
7. Departure,

(a) In Replications, 5347.
(b) In Subsequent Pleadings, 5348.

8. Documents, Setting out, 6348.
9. Duplicity, 5348.

10. Inconsistency and Repugnancy.
5348

11. Intituling and Dating, 5348.
12. Materiality. 5349.
13. Profert and Oyer, 5349.
14. Signing Pleadings. 5349.
15. Statutes—Statement of, 5349.
10. Surplusage, 5349.
17. Time, Place, and Value—Allegations

of, 5349.
18. Other t'ases. 5350.

II. Amendment of Pleadings,
1. Generally, 5351.
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2. Adding Counts, Picas, and Replica
tions,

(a) Counts, 5351.
(bf Pleas, 5351.
(c) Replications, 5351.

3. Amendment after Judgment on De
murrer, 5351.

4. Misnomer in Pleadings, 5352.
5. Practice in Making Amendments,

5352.
6. Terms on which Amendments Made,

5352.
7. Other Cases, 5352.

III. Costs, 5353.

IV. Declarations,
L Commencement and Conclusion,

5353.
2. Joinder of Counts, 5354.
3. Names of Parties, 5355.
4. Several Counts, 5355.
5. Time for Declaring, 5350.
0. Venue,

(a) Change of, 5350.
(b) Laying Venue, 5350.
(c) Mode of Taking Advantage of 

Wrong Venue, 5350.
(d) Other Cases, 5350.

7. Other Cases, 5350.

V. Demurrers,
1. Amendment of, 5357.
2. Cause or (1 round of Demurrer, !

5357.
3. Costs, 5357.
4. Demurrer Book and Argument, 5358.
5. Frivolous Demurrers, 5358.
G. Judgment, 5358.
7. Setting down, 5358.
8. Withdrawing, 5358.
0. Other Cases, 5358.

VI. Filing and Service of Pleadings, 
5350.

VII. Pleas and Subsequent Pleadings,
1. Equitable Pleas and Defences,

(a) (icnerally, 5300.
(b) Under Administration of Jus

tice Act, 1873, 5300.
2. Pleading Issuably. 5300.
3. Pleas in Abatement,

(a) Affidavit of Verification, 5300.
(b) Another Action Pending, 5300.
(c) Non-joinder of Parties, 5300.
(d) Time of Pleading, 5361.
(e) Other Cases, 5361.

4. Pleas in Bar and Subsequent Plead-

(a) Commencement and Conclusion, 
5361.

(b) Disjunctive Pleas, 5301.
(c) (Jcncral Issue by Statute, 5301. 
(dl Ornerai Issue — ** Aot guilty,”

5303.
(e) Central Issue—Pleas Amount

ing to, 5303.
(f) Negative Pregnant, 5303.
(gl .Veto Assignment, 5304.
(h) Non Assumpsit, 5304.
(i) Nunquam Indebitatus, 5304.
(j) Pleading and Demurring, 5304.
(k) Replication de Injuriû, 5304.
(l) Several Picas Pleaded, 5304.
(m) Similiter, 5305.
(n) Special Traverses, 6306.
(o) Other Cases, 5305.

5. Pleas Puis Darrein Continuance, 
5300.

VIII. Repleadf.r and Venire de Novo, 5300.

IX. Setting aside or Striking out 
Pleadings,

1. Embarrassing Pleas, 5300.
2. False or Fraudulent Pleas, 5307.
3. Other Cases, 5300.

X. Time for Pleading or Replying,
1. Demand or Notice to Plead, 5300.
2. Rule to Plead, 5370.
3. Other Cases, 5370.

XI. Waiver of Defects in Pleading, 
5370.

PLEADING IN EQUITY BEFORE THE 
JUDICATURE ACT.

I. General Principles, 5370.

II. Answers,
1. Amendment, 5371.
2. Scandal and Impertinence, 5371.
3. Supplemental Aneirer»,

(a) Application for Leave to File— 
When Granted, 5372.

(b) Application for Leave to File— 
Forum, 5372.

4. Swearing to, 5372.
5. Time for Answering, 5372.
6. Other Cases, 5372.

III. Bills,
1. Amendment,

(a) After Answer, 5373.
(b) After Replication, 5373.
(c) At and after Hearing and after 

Decree, 5373.
(dt Costs, 5373.
(e) Motion for Leave to Amend, 

6373.
(f) Practice in Amending, 6373.
(gt Other Cases, 5374.
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2. Certainty and Particularity, 5374.
3. Crou-BUl, 5376.

4. Multifariousness, 5370.
5. Prayer fur Central Relief, 5377.
0. Supplemental Bill», 5377.
7. Venue, 5377.
8. Other Cases, 5377.

IV. Demurrers,
1. Costs of, 5377.
2. Par It'd»/ of Fguity, 5377.
3. Form of, 5377.
4. Setting down, 5378.
5. Time for Demurring, 5378.
0. Other Cases. 5378.

V. Filing Pleadings, 5378.

VI. It EDUCATIONS, 5370.

VII. Miscellaneous Cases, ,5370.

PLEADING SINCE THE JUDICATURE 
ACT.

I. Generally, 5370.

II. Amendment of Pleadings,
1. Adding or Substituting New Claim,

5370.
2. Adding Mew Defence. 5381.
3. Other Cases, 5384.

III. Close of Pleadings, 5385.

IV. Costs, 5380.

V. Counterclaim and Set-off,
1. Generally, 5380.
2. Striking out or Fwcluding, 5380.

VI. Deuvery of Pleadings, 5392.

VII. Demurrer,
1. Generally, 5392.
2. Particular Cases, 5395.

VIII. Reply, 5390.

IX. Statement of Claim,
1. Generally, 5397.
2. Conformity with Writ of Summons,

5398.
3. Filing and Delivery, 5398.
4. Joinder of Causes of Action, 5399.

X. Statement of Defence, 5401.

XI. Striking out Pleadings.
1. Counterclaim, 5405.
2. Demurrer, 5405.
3. Statement of Claim, 5405.
4. Statement of Defence, 540G.

XII. Venue. 5408.

XIII. Waiver by Pleading, 5409.

XIV. Miscellaneous Cases, 5410.

PLEADING AT LAW HKFURE THE 
JUDICATURE ACT.

I. General Principles.

1. Argumentativeness.

See Benin tl v. McDonald, E. T. 3 Viet. ; 
R. & .1. Dig. 2750 : Barms v. McKay, 
5 U. C. R. 240: Hutchinson v. Munroc, 
8 U. C. It. 103 ; McCulloch v. Jarvis, 
8 U. C. It. 207 ; Patterson v. Ross. 0 
C. P. 104 ; Rees x. Dick. ~ V. C. It. 400 . 
Hall v. Scarlett, 1 C. P. 354 : Switzer v. Bal
linger, 1 P. 338 ; Monaghan v. Hayes, 4 
C. P. 1; Longworth v. Hyndman, 1 U. C. It. 
17: Dee v. ( ovanagh. 1 U. C. It. 380; Wat
kins v. Xichols, 1 U. C. It. 473 : Smith v. 
(fates. 4 U. C. It. 185: Campbell v. Black, 4 
U. C. It. 488 ; Tannery v. Stiles. 5 V. C. It. 
251 ; G ourla y v. Gunn. 5 V. (T. It. 506 : Fir art 
v. Weller, 5 U. C. It. 010 : Dorland v. Banker, 
7 U. C It. 23 ; Rossis y. McCarty, 7 II. C. R. 
100 ; IjcMesuricr v. Sherwood, 7 U. C. R. 
530; Ftilli* v. Claus, 0 U. C. It. 272 ; Davis 
v. Jarvis, 2 C P. 101 ; Harris v. Fraser, 12 
U. C. R. 402 ; Chamberlain v. Chamberlain, 
ft C. P. 340.

2. Certainly and Particularity.

(a) Alleging Contracts to be in Writing or 
by Dt ' il.

Declaration. that in consideration that 
plaintiff would sell and convey to defendant 
certain lands for £275. which were then sub
ject to n mortgage of £700, defendant promis
ed to pay off said mortgage, and save the 
plaintiff harmless therefrom. Ac. :—Held, that 
it was unnecessary to allege the promise to 
he in writing. Martin v. Arthur, 10 U. C. 
It. 483.

A declaration that the defendants, a corpora
tion, by their duly authorized agents in that 
behalf, entered into an agreement in writing 
with the plaintiffs to refer a matter to ar
bitration Held, good, without averring the 
agreement to have been under seal, for that 
might be matter of evidence or the subject of 
a plea. Calvin v. Provincial Ins. Co., 20 C. 
P. 21.

A replication alleging a purchase of tim
ber growing upon an allowance for road from 
a municipal council ought to shew a transfer 
by deed, or at least a contract of sale in writ
ing. Cochran v. Hisloy, 3 C. P. 440.

Quaere, as to the sufficiency of n plea to a 
written contract, that before broach it was 
rescinded and a new contract substituted, not 
alleging the rescission to have been in writ- 
in -. Wingall v. Enniskillen (HI Co,, 10 L. 
.1. 216,

Where an agreement to convey land is aver
red in a plea to have been accepted in satis
faction of the cause of action, it must lie al
leged to have been in writing, for without this 
the plaintiff would have no remedy. Balsam 
v. Robinson, 19 C. P. 263.

Action for rent due on a lease. Plea, that 
after the lease the plaintiff “did grant and 
convey, by way of mortgage in fee simple." 
the demised premises to one M., who claimed 
the rent :—Held, sufficient, without averring
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that the conveyance was by deed. Perdue v. 
Hays, 31 V. C. It. 111.

Declaration on n note. Plea, on equitable 
grounds, setting up an agreement between 
plaint iff and defendant for a dissolution of 
partnership, and that the debts which were 
to have been assigned to defendant exceeded 
the note, &<•. It was urged by defendant that, 
n< the plea did not aver that the agreement 
for the dissolution was in writing, it must 
be assumed not to be so. and so in equity an 
a-,-011111 would have to Is- taken, and on this 
ground the plea was supportable : — Held, 
i 1 i that, even if such an averment were 

necessary, the defendant could not take advant
age of ilie defect in his own pleading: and 
i l that there was no necessity for such an 
averment, for the distinction in this respect 
between the declaration and subsequent plead
ings is now abolished : and where a writing is 
necessary it need not lie averred, but must 
bi- proved in evidence. Kilroy v. Sim kins, 20 

p. 281.

> ■ also. Clarke v. Carroll, 17 C. P. «18: 
Ihilgltish v. l'onboy. 20 C. P. 2ÔI : Kelly v. 
Isolated Kink Inn. Co., 2(1 C. P. 29D.

(b) Averments of Identity.

A plea justifying the taking of A.’s goods 
under an execution against 13., and that 
ill,ers goods of It. were in the possession of 
A., wit boni averring them to be the same 
goods, is had on special demurrer. t'desman 
\ Donnelly, 5 U. S. Hi.

To a count in trespass, defendants avowed 
umler a distress for rent, alleging that the 
plaintiff fraudulently removed certain of his 
. i from the demised premises, whereupon 
dia-inlniit look the said goods in the second 
"-mil mentioned:- Held, plea good, and not 

in the objection that the goods taken 
were not shewn to lie the goods fraudulently 
relinked. Hatch v. Holland, 28 U. C. It. 2111.

•xV,\ also, Cameron v. Borrowman, 28 U. 
C. Ji. 2ti2.

(c) Other Case».

Declarations.!—In trespass qu. cl. fr.
• -I for taking goods, it is not an objection on 

I demurrer that the goods were not ni- 
!' --il to bo the plaintiff's. O'Brien v. Harahy, 
1 I C. 1?. 475.

\\ i , ie the declaration alleges that A., wife 
1 IV, •’ having a lawful right to nu estate in 

i ." refused with It. to execute n release, 
!"• intended that the release was requir- 

X as the wife of P».. and not ns the 
"i i1"' former husband whom she had sur- 

Hoyt v. Widderfield, G U. C. It. ISO.

W ivre a defendant is sued upon a promise 
miinir* a former agreement, which at the 

t n e of the alleged promise is about expiring.
1 "iiff should state in his declaration 

; i" Nc terms of the former agreement, and 
" 11 y that the terms so stated composed 

hole of the former agreement. Barnes 
\lchay, 5 U. C. It. 240.

An uncertainty in the statement of a part 
of the consideration for the defendant's 
promise, with respect only to a part of the 
plaintiff's demand, does not make the declara
tion bad ■ i general demurrer. Bradford v. 
O’Brien, t, U. C. It. 417.

An averment of n material fact in a plead
ing by way of quod cum is sufficient. Prin
cipal of I yper Canada College and Hoynl 
(Dammar School v. Boulton, 2 C. P. 320.

This declaration, being a special one on the 
ease against a sheriff for breach of duty, was 
considered insufficient from the fault of un
certainty, not in any particular breach, hut 
ns to the number of breaches intended to lie 
relied upon. Hi id v. Varrall, S V. C. It. 273.

Semble, that on non est factum, if it were 
shewn that then» was hut one agreement 1m»- 
tween the parties relating to the matter, tho 
error in the recital of it would not lie fatal, 
and the plaintiffs might recover. Wadsworth 
v. Townlcy, 10 l". C. It. 679.

A declaration stating that defendant falsely, 
deceitfully, fraudulently, and wilfully repre
sented the maker and indorser (without nam
ing theml of a promissory note, to be good:— 
Held, had, for want of sufficient certainty. 
Newman v. Kissock, 8 C. P. 41.

Qiin-re. whether, when a con tract is to pay 
at a particular place named in a declaration, 
the general averment that the defendant did 
not pay, is not sufficient, ami any statement 
as to the plaintiff not being at the place named 
to receive the money, or that defendant was 
there ready to pay it, must not arise by way 
of defence. Berber v. Town of Amhersthura, 
23 C. P. t*>2.

Action for representations by which plnin- 
tiIT was induced to contract: -Semble, that 
the declaration was had, it not stating what 
the representations were, and how departed 
from. /Did v. Board of Agriculture for Up
per Canada, 2ti V. It. fit LG. See Armstrong 
v. Anri», 34 U. C. It. 209.

In declaring on a policy, guaranteeing to 
the extent ni" $20,000 the honesty and care 
of mn> W. while in the plaintiffs' employment 
as cashier, the plaintiffs alleged that while In 
their employment a sum exceeding $20,000 
was intrusted to XV. to he safely kept in the 
safe at their head office, of which $10.000 was 
lost owing li> hi< negligence in regard to its 
custody:- Held, that the averment of XX'.'s 
neglect in the declaration was not loo gen
eral. Hayal Canadian Bunk v European 
Assurance Society, 2Î) U. C. It. 671).

Remarks as to the use of ambiguous lan
guage in pleading. Macdonald v. Dick. 34 U. 
• ' ft. flgg.

Declaration, that the plaintiff agreed to buy 
and the defendant to sell 20.000 cubic feet of 
gooil merchantable hoard timber, of the qual
ity and manufacture therein mentioned, to he 
delivered, as in the agreement set out, not 
later than 10th May next ensuing, the plain- 
tiff to pay at the rate of twelve cents per 
cubic foot of timber so delivered at the times 
and in the manner in the agreement set out : 
that plaintiff, in pursuance thereof, paid the 
$300 on account: and all conditions were ful
filled, &c„ yet defendant did not deliver the
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Biiid timber or any part thereof : Held, that 
iliv declaration was defective for uncertainty 
in not sotting out wlmt the agreement was 
as to the finality and manufacture ami de
livery, hut that the defect was cured by the 
plea. Itcid v. Robertson, 25 C. P. 508.

Allegation in a declaration that a chose in 
action " was duly assigned, in the manner re
quired by the Act:" Held, sufficient under 
85 Viet. c. 12, s. 4. Cousins v. Hullcn, t» P. 
It. 71.

Declaration, that I)., by writing, for valu
able consideration, duly assigned to the plain
tiff the sum of $500, money due and to be
come due to 1>. by defendants, where
of defendants had notice in writing, and 
at. the time of and after said assign
ment, and after said notice, and before 
action, defendants were indebted to 1 ». in 
money sufficient to pay the sum so assigned to 
plaintiff, &c. :—Held, bad, as not setting forth 
any fact from which the existence of and pro
mise to pay a debt would lie implied by law 
Mitchell v. Uoodall, 41 I t,’. It. OHS. and 
Brice v. Bannister, 3 Q. B. I). 500, dis
tinguished. Smith v. Ancestor Township, 45 
V. C. It. 80.

Subsequent Pleadings. | -Where to a 
declaration in debt upon a bond, conditioned 
to pay money on the execution of a convey
ance according to agreement, the plea stated 
that the plaintiffs had not made a conveyance 
according to the agreement, the plea was held 
had for not shewing what the agreement was. 
although the agreement was referred to, and 
its contents might be collected from the con
dition of the bond ns set out upon oyer. Me- 
Oilvray v. McDonnell, Tay. 189.

A plea of the Statute of Limitations stat
ing tliat tlu> causes of action, " If any such 
there were, or still are." did not accrue within 
six years, is bad on special demurrer. Meyer 
v. Hurla. 11. T. 0 Viet. See also Perdue v. 
Corporation of Chinyuacousy, 25 IJ. C. It. 65.

A plea was held not objectionable as not ad
mitting and avoiding the plaintiff’s claim, but 
referring to it as the plaintiff's alleged claim, 
if any. Harr owe a v. Di Hlaquierc, 34 U. C.
It. 498.

In covenant against a sheriff's sureties, the 
breach assigned was that the sheriff arrested 
a debtor and afterwards allowed him to escape. 
Defendant pleaded that the gaol was acci
dentally de. troyed by fire, and so the debtor 
escaped: Held, had, for not denying that the 
fire occurred through the negligence or default 
of the sheriff or his deputy. Corker y v. tira 
ham, 1 U. C. H. 315.

Declaration charging defendant with the 
non-performance of a contract. Plea, that the 
said contract was not duly performed by the 
said parties, to wit, the plaintiff and defend
ant, in manner. &o. :- Held. hod. in leaving it 
uncertain which of the said parties had not 
performed and in what particular. Jones v. 
Hamilton, 3 V. C. It. 17U.

Uncertainty as to time in plea :—Held, bad. 
Rect v. Dick, 7 V. C. It. 490.

In setting out a will in pleading, there is 
no necessity to aver that all the solemnities 
of the statute have been observed in regard to

the execution of the will. The averment that 
the will was made and published as by low 
is required for the passing of real estate, is 
sufficient. Walton v. //iff, 8 U. C. It. 562.

To an ai'tion on a mutual insurance policy 
on a dwelling house and furniture, the defend
ants pleaded that a certain assessment was 
declared by defendants on plaintiff's premium 
note, of wiiich assessment the plaintiff had due 
notice, hut did not pay the same, whereby the 
policy became void: Held, plea good: for 
that the allegation of due notice, without stat
ing the particulars of the notice or the man
ner of giving it, was sufficient. Smith v. 
Mutual Ins. Co. of Clinton, 27 C. P. 441.

Semble, although the statute enacts that all 
by-laws made and passed shall be authenti
cated by seal, and signed by the person pre
siding. yet it is not necessary to set out these 
facts whenever a by-law is pleaded, but it is 
sufficient to aver that it was duly made and 
passed. II ilaon v. Town of Port Hope, 10 
U. C. R. 405.

In a justification by a landlord for evicting 
his tenant, relying upon a forfeiture of the 
term for non-payment of taxes: Held, that 
it was unnecessary in the plea to set out every 
requisite to shew a valid rate, there being a 
distinction in this respect between an avowry 
and a justification. 'Taylor v. Jermyn, 25 U.

.See, also, Uaacke v. Marr, 8 C. P. 441.
IMea justifying as poundkeeper the sale of 

an animal impounded—general allegation that 
all proceedings were lawfully had, &c.—suffi
ciency of. See Rourkc v. Mosey, 20 U. C. It. 
540.

Plea, bad for uncertainty in not shewing 
whether an agreement was made by an in
dividual or a firm, and for not etating ihe
Christian names of the members of the firm. 
Murray v. Mounting, 4 C. P. 109.

First count, debt, on the statute for double 
value, claiming £40. Second count, for an 
occupation, claiming £20. Plea, to the whole 
declaration, "as to £20, parcel," &c. : Held, 
bad, for not shewing to wlmt £20 it was 
pleaded. IIami r v. Lning, 13 V. C. It. 233.

A plea that a debenture was not issued 
"under the formalities required by law," be
cause the by-law under which it was issued 
did not settle a special rate, and was therefore 
void:—Held, bad, for not averring distinctly 
that such debenture was issued in pursuance 
of a by-law, and for not pointing out wherein 
it was defective. 'Trust and Loan Co. of 
Upper Canada v. City of Hamilton, 7 C. P. 
90.

Action upon an agreement in writing be
tween plaintiff and defendant, by which the 
plaintiff was engaged as editor of a newspaper 
for one year at a salary payable quarterly. 
Defendant pleaded that the plaintiff so im
properly and disobediently conducted himself, 
that he was obliged to dismiss him, “ as he 
lawfully might:"—Held, idea good, though it 
would have been better to state the misconduct 
particularly. Hunter v. Foote, 12 C. P. 175.

Plea, that the plaintiff did not execute a 
lease when tendered him by defendant. Rep
lication, that the plaintiff was ready and wil-
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ling to execute the lease when tendered, but 
whs prevented by the acts and misconduct of 
defendant, &c. :—Held, bad. for not shewing 
l,nu ileffiidant's acts and misconduct hinder
ed and prevented plaintiff executing a lease ex
pressly tendered to him for execution. Walker 
v. h.lly. -4 C. 1‘. 171.

A plea setting up the assignment of a debt 
sued for before action, must slate the name of 
the assignee or that it is unknown to defend
ant. Ferguson v. Elliot, 12 C. L. J. 241).

To an action for maliciously making de
ni,'mil for an assignment under the Insolvent 
Act, the defendants' third plea, after setting 
up a variety of dealings between the parties, 
shewing that the plaintiff had from time to 
time failed to meet his engagements with de- i 
fendants, concluded that the plaintiff being 
indebted to the defendants in the sum of $1.- 
4tmi, and being unable to pay the same or to 
meet his engagements, and the plaintiff being 
also, to the knowledge of the defendants, in
debted in large sums to divers other persons, 
creditors of the plaintiff, the defendants, bonil 
fide believing the plaintiff to be insolvent with
in the meaning of the Insolvent Act of 1875, 
and amending Acts, and having reasonable 
and probable cause for so believing, and with
out malice, made a demand on the plaintiff, 
to\ : Held, a good plea, although it was not 
expressly averred in the words of s. 1 that 
the plaintiff had ceased to meet his liabilities 
generally as they became due. Quære, whether 
that, expression means his liabilities to the 
particular creditor or to his creditors gener
ally. Sagle v. Timmins, 31 C. P. 221.

For other cases of uncertainty, see Gra
ham v Elliott. 2 IT. C. It. 430; Cook v. Mair,
3 U. C. It. 478: French v. Kin fin mill. 4 IT. C.
It. 215: Doxcding v. Eastwood, 4 U. C. It. 
217: Tenner y v. Stiles, 5 U. C. It. 254 : 
MV/..» v. Clement, i) V. C. It. 339: MeKrmie 
v. Fairman. 1 C. P. 50; Jones v. Dunn, 1 C.
P. 204; Williams v. Lee, 2 C. P. 175; Boicc 
v. Luxe son, 0 C. P. 193; Kerr v. liearinger,
29 I . C. It. 340; Munson v. Hamilton. 5 ().
S. IIS; mark v. White, 18 IT. C. It. 302; 
Postmaster-General v. Robertson, 41 U. C. It. 
375; Canada Agricultural Ins. Co. v. Watt,
30 C. P. 350 ; 7'own of Peterborough v. Ed
uards, 31 C. P. 231.

3. Colour.

I Ity C. L. P. Act, c. 102, R. S. O. 1877 c. 
50, express colour is unnecessary in any 
pleading,]

v<o Monaghan v. Hayes, 4 C. P. 1 : Bos- 
u-'il . Rattan, 0 V. C. It. 199 ; Thompson 
v. Itreakcnridge, 3 O. S. 170.

x"'. also, Millard v. Kirkpatrick, 4 U. C. 
It. 248.

4. Conditions Precedent.

The omission of on averment of a special 
request, where required, is matter of form 
only, and cannot be objected to on general de
murrer. McLeod v. Jackson, 5 O. S. 381.

Declaration, that plaintiffs covenanted with 
defendants to do certain works within a limit
ed period, with power to defendant on six

days' notice to take the works out of plain
tiffs’ hands in default of sufficient progress 
to ensure completion of the said works within 
the time; but, omitting to set out the words,
" It is also undent....I that the work is
to be carried on unceasingly night and day, 
with sufficient force to ensure its completion 
within the limited time." Averment, that 
though plaintiffs fulfilled the conditions pre
cedent, defendants did take the works out of 
the plaintiffs' hands without notice or just 
cause, &c.. whereby, &c. :—Held, on motion 
for nonsuit, to be no variance, as by s. It Mi of 
C. L. P. Act, 185(5, the averment of perform
ance by plaintiff of conditions precedent, not 
denied by defendants, is sufficient. Hennessey 
v. IVrir, 11 <\ P. 179.

Held, that in declaring on an agreement au
thorized by statute, ‘‘subject to the consent 
of txvo-thirds of the stockholders voting in per
son or by proxy," the general averment of the 
performance of all conditions precedent was 
sufficient, without alleging specially that the 
statutable consent had been obtained. Great 
Western R. IV. Co. v. Grand Trunk R. IV. 
Co., 25 U. C. It. 37.

If the memorandum sued upon had shewn 
a sah‘ of the land in question by plaintiff to 
defendant, not a lease, so that the plaintiff 
would have been bound to tender a convey
ance:—Semble, that such tender must have 
been alleged in the declaration, and would not 
be included in the general averment that “ all 
things happened." &c„ for such averment 
covers only conditions precedent to be per
formed by plaintiff under the agreement. 
Fairbaim v. ihiiiaid, 27 V. c. It. ill.

Declaration on a deed, set out in it, by 
which plaintiff was to do all the work on an 
extension of defendants’ railway. Ity the 17th 
clause of the deed defendants covenanted to 
provide all the rails required for the extension 
and works connected therewith, and further, 
when required by plaintiff, to supply him with 
engines, &<•„ for the purpose of ballasting, 
&c. By the 19th clause defendants agreed to 
pay plaintiff for the work and materials the 
scheduled prices by monthly payments in cer
tain proportions siiecitied, and within a time 
named after the giving of a certificate by de
fendants' engineer. The declaration averred 
that “ the plaintiff did all things necessary on 
his part to entitle him to have the said con
tract performed by defendants, and the time 
for so doing has elapsed:"—Held, that the 
general allegation would only cover acts to be 
done by the plaintiff, and therefore sufficiently 
averred the request by the plaintiff to provide 
the engines, &e., but not that the engineer had 
granted the certificates: but that this defect
was covered by defendants pleading over. 
Shanly v. Midland R. IV. Co., 33 V. C. R. 
604.

In an action on an order made under the 
Companies Act, 18(12, in Fngland, in the wind
ing-up of a company, making a call upon de
fendant in respect of his shares, and directing 
payment thereof to one of the two official 
liquidators appointed :—Held, that the general 
averment that all things happened, &c„ neces
sary to render defendant liable to pay and en
title the plaintiff to maintain this action, suffi
ciently alleged, if defendant could be consid
ered as being charged as a past member, that 
the court was of opinion that the present 
members were unable to pay, and that the call
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was a debt accrued before defendant censed to 
be a member. Barncd's Banking Vo. v. Rey
nolds, 30 U. C. II. 250.

In replevin for a mare, defendant justified 
under a by-law of the township, enacting that 
the pound-keeper should impound any horse 
for unlawfully running at large. &c„ delivered 
to him for that purpose by any person resi
dent within the township ; and that the person 
distraining should deliver to him at the same 
time duplicate written statements of his de
mand against the owner, and, if required by 
the pound-kee|ter. a written agreement, with 
n surety, to pay all costs in case -the distress 
should prove illegal. &c. The plea alleged that 
the mare being taken while at large and doing 
damage in the township, “ was duly impound
ed by a lawfully authorized pound-keeper of 
said township,” &e., and thereupon all pro
ceedings were lawfully had, all steps taken, 
notices given, and time elapsed, necessary to 
enable the pound-keeper to sell said mare. &c. : 
—Held, on demurrer, plea bad, for not alleg
ing that the mare was delivered to the pound- 
keeper by a resident of the township: and that 
this allegation was not supplied by the general 
averment that all proceedings were had, &c„ 
which applied only to what took place after 
the impounding. Held, also, that the other 
requisites of the by-law. as to the statement of 
demand, the written agreement, and notices of 
sale. &c., were covered by the general allega
tion. ltourke v. Mosey, 30 U. C. R. MO.

Sec, nlso. Wright v. County of Grey. 12 C. 
P, 470: Kelly v. Isolated Itisk Ins. and Farm
ers' Fire Ins. Co., 20 C. V. 200; Johnston v. 
Western Assurance Co., I A. It. 281 : Home 
Life Association of Canada v. Bandall, 30 8. 
C. It. 07. at p. 103.

5. Construction and Meaning.

The present rule is, to maintain pleading 
demurred to, if it can he properly maintained. 
McCulloch v. White, 33 V. ('. It. 338; Kelly 
v. Isolated Bisk Ins. Co., 20 C. I*. 303.

And to give to it a meaning that will sup
port rather than one which will destroy it. 
Shannon v. (lore District Mutual Ins. Co., 37 
U. C. It. 388.

The court assumes a pleading which alleges 
an agreement to import a valid agreement; 
and it is unnecessary in any pleading to aver 
that, the contract set up is in writing. 
Dalglcish v. Con hoy, 20 C. P. 258.

0. Dates.

Sec Ekins v. I’rans, 2 U. C. It. 144 : Con
sumers' (las Co. v. A icolls, 7 1Î. C. It. 01; 
Ashford v. Gohccn, ib. 347 : Wadsworth v. 
Toxcnley. 10 1". C. It. 579 ; Henderson v. 
Chapman, 10 L. J. 218.

Sec post 10, 11, 17.

7. Departure.

(a) In Replications.

See Smith v. Prorincial Ins. Co., 18 C. P. 
223 ; McCulloch v. White, 33 V. C. R. 331 ;

McKenzie v. Damn, 30 V C. It. 312; Wil
liamson v. Hand-in-Hand Mutual Fire Ins. 
Co., 20 C. P. 200 ; Rciffenstcin v. Hooper, 30 
I'. <'. It. 205; Coulthard v. Boyal Ins. Co., 39 
|i. < '. It. 400 ; O'Connor v. McXamec, 28 C. 
P. 111 ; Wright v. London Life Ins. Co., 3 A. 
It. 218 ; Montreal City and District Savings 
Bank v. County of Path. 32 C. P. 18; Wright 
v. County of (hey. 12 C. I*. 470: Walker v. 
Kelly, 24 G. P. 171 : Smith v. Mutual Ins. 
Co. of Clinton, 27 U. C. It. 441, 440 ; Bril- 
linger v. Isolated Bisk, tic., Ins. Co., 30 C. P. 
9; McMaster v. King, 42 U. C. R. 409.

(b) In Subsequent Pleadings.

See Maxwell v. Ransom, 1 II. C. R. 219; 
Hamilton v. Davis, 1 V. G. It. 400; Shaw v. 
Skate, 12 II. C. It. 432; McKenzie v. Dcwan, 
30 V. G. It. 512 ; Brougham v. Balfour, 3 G. 
P. 114.

8. Documents, Setting out.

| See C. L. P. Act. ks. 80. 90, R. 8. O. 1877 
c. 50; con. rule (1807 ) 275.]

See Boulton v. Weller, 3 II. C. R. 372 ; 
Thornhill v. Jones, 12 Ü. It. 231; Me Lei 
Ian v. Rogers, 12 V. C. It. 571: Miller v. 
Kinsley, Il V. P. 188; Shier v. Shier, 22 C. 
I*. 147; Kemps ter v. Bank of Montreal, 32 U. 
<\ R. 87: Great Western B. IV. Co. v. Cor
poration of Dundas, 20 V. 0. It. 523 ; Dalg- 
leish v. Conboy. 20 C. P. 254; Garland v. Mc
Donald. 41 V. C. It. 573.

9. Duplicity.

See Reid v. Carrall, 8 IT. C. It. 275; Fil 
liter v. Moodie, 22 U. C. It. 71 : Higson v. 
Thompson, 8 II. C. R. 501 ; Duffy v. Higgins. 
4 C. P. 301; Yuill v. Harvey. 2 O. 8. 215; 
Campbell v. Burr, 5 O. S. <130 : Burrows v. 
Washburn, 10. T. 3 Viet., It. & II. Dig. 207; 
Campbell v. Elliott. 3 V. C. It. 107 : West v. 
Bon n. 3 V. It. 201 ; Bank of Montreal v. 
Humphries, 3 V. C. It. 403 ; Smith v. Oates, 
1 V. 0. It. 185 ; Cox v. Cos. 4 11. G. It. 207 ; 
Dowding v. Eastwood. 4 U. C. It. 217 : Ewart 
v. Wilier, 5 V. C. It. 010; Bank of Upper 
Canada v. Robinson, 0 U. C. It. 23; McKenzie 
v. Gibson. 8 U. C. It. 100; Hutchinson v. 
Munror, S II. G. It. 103 ; Cunningham v. 
Duane. 9 U. C. R. 274 ; Williams v. Lee, 2 G. 
P. 175; Kerby v. Grand River Navigation 
Co.. 11 V. G. It. 334; Corbett v. Shepard, 4 
G. P. 43 ; Hanscombc v. Macdonald, 4 C. P. 
190; Campbell v. Corporation of Elina, 13 C. 
P. 290 ; Miller v. Miller, 17 G. P. 220.

10. Inconsistency and Repugnancy.

See Bown v. //airAc, 0 U. C. It. 275; lVAe 
Inn v. Fraser, 11 V. G. It. 01: Adams v. 
Fordc, 13 U. G. It. 485 ; Doan v. Richardson, 
13 U. C. It. 527.

11. Intituling and Dating.

Sec Bristowe v. Pattcnson, 0 O. 8. 107 ; 
Richardson v. /fflimcy, 2 C. L. Ch. 71 ; /Zo»«
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v. root, 0 C. P. 94: Aterill v. Cameron, 3 0. 
< 17»; • shore v. Shore, ib. note : Lemoine 
v. Raymond. H. & J Dig. 2755; Carruthert 
v. sword, 1 C. L. Ch. 79; William non v. 
li iili,imn<'>ii. 8 L. J. 108 : /foe* v. Mixon, It. & 
J Dig. 375(5; Murphy v. Burnham, 2 TL (’. It. 
2(51 ; Day v. IIoilnml, 1 ('. L. Ch. 5: Commcr- 
, i„i it,ml; V. It oui Ion, 1 C. Ii. Ch. 15; Breden 
v. 1 C. L. Ch. 00; 4/ore/l v. Caspar, 1
C. !.. Ch. 52; Smith v. Thompson-, G P. It. 
in'.i ; fluxion v. Dickson, 7 P. It. 3.

12. Materiality.

Sec Flaherty v. Mairs, 1 U. C. R. 221 ; 
/.ohm/ V. Smith, 5 IT. C. It. 302; Perry v. 
Richmond. G U. C. It. 285; Johnston v. !/c- 
II,maid, 1 V. C. It. 384: Don ding v. Fast 
wood, 4 V. C. It. 217 : Masson v. //("//. 5 U. 
c. It. GO; A/itls v. JSco/t. 0 U. C. R. 205 ; Le- 
Mesurier v. Sherwood, 7 IT. C. It. 530 ; Con
çois v. ttreat W islern R. IV. Co., 13 V. C. It. 
401 : McCulloch v. White, 33 IT. C. It. 331 ; 
Soules v. Soules, 35 U. C. It. 334.

13. Profert and Oyer.

i Al.olMind—see C. L. P. Act. *. 89. It. 8. O. 
1*77 c. 50.]

v. <■ Moffat t v. Lou els, Tn.v. 305 : McCrae 
V Hamilton, (5 O. S. 159; O'Grady v. Mc- 
llondl, It. & J. Dig. 2700 : Itrotcn v. Robert
son. 1 V. C. It. 379 ; McLean v. Tinsley, 7 
V. I'. It. 10: McCulloch v. Jarvis. 8 U. C. It. 
207 ; Elliott v. Duggan, 1 P. R. 147.

14. Signing Pleadings.
Iltv C. L. P. Act. *. 99. It. S. O. 1877 c. 50. 

th- signature of counsel shall not be required 
to any pleading.]

e Crooks v. Davis, 5 O. S. 141 ; Lemoine 
v. Raymond, ante 11.

15. Statutes—Statement of.
Sir Huron District Council v. London Dis- 

1 neil, i U. 0. R. 808: Johnstom v. 
"•/■//. I (’. 1». 395; Ferrie v. ./onr«, 5 IT. (’. It 
504; Lafferty v. stock. 3 0. P. 9; Austin v. 
Snyder, 21 I . C. It. 299; Drake, q, t. v. Prêt- 
tor 34 U. C. It. 257.

10. Surplusage.
S'c Chisholm v. Proud foot 15 V. C. R. 203 ; 

Municipal Corporation t,f Sandwich y. St. 
1 ''iir, G C. P. 199; Lundsay v. Niagara Dis- 

i Mutual Ins. Co., 28 U. C. R. 320 ; Afo- 
1 /y v. Ruines, 2 L. J. 234.

17. 7'tme, Place, and Value—Allegations of.

See Watson v. City of Toronto Gas Light 
and Water Co., 4 V. C. It. 158; Parsons v. 

-M. 31 U. C. It. 434.

Place. |—See rule 4 of T. T. 185(5; J/o/- 
eolm v. Rapelje, Tny. 3(51 : Robinet v. Lems. 
Dra. 44 ; Peu/ v. Pi</</, 3 O. 8. 23(5.

Time. | — See Danfc o/ Upper Canada v. 
Lewis, 3 U. C. It. 325; Cuvillur v. Proien, 3 
IT. C. It. 353 ; W illiams v. Lee. 2 I*. It. 175 : 
Henderson v. chapman, 10 L. J. 218; W atsun 
v. Toronto lias Co., 5 IT. C. It. 202.

Value. | —See Connors v. (/mit lVce/erii /f. 
II . Co., 13 U. C. R. 401 ; Moberly v. Raines, 
2 L. J. 234.

18. O/Aer Cases.

Declaration -Anticipation.]—See Rradcy 
v. ll'c*<ern Assurance Co., 17 C. P. 597.

Issue on Some Pleas. |—See Ferris v. 
Dyer, 4 O. S. 0.

Joining Issue instead of Demurring. I
—See Tylee v. Hinton, 3 A. It. 53.

New Rules. I—See C/urÂc V. IV/u'fr. R. 
& J. Dig. 3329.

Plea Absence of Undertaking.]—See Si/- 
toa v. McCabe, 0 IT. C. It. 394.

--------- .l/torncy.] — See Soper v. Draper, 2

--------- Conclusion from Facts.]—See Coop
er v. M'atson, 23 V. C It. 345; (/ore flan A v. 
Eaton, 27 U. C. It. 332 ; Rurton v. (lore Dis
trict Mutual Ins. Co., 14 U. C. It. 342 ; .S'mif/t 
v. Commercial Union Ins. Co., 33 V. C. It.

---------  Denial of Title.]—See Cunningham
v. Duane, 9 L'. C. It. 274.

---------  JVon Demis//.] — See Cornwall v.
Murphy, 15 IT. C. R. 2(53.

--------- Nullity—Irregularity.] — See Abell
v. Men, 0 P. It. 04.

---------  CZflim o/ At/orncy.]—Sec Baby v.
Ardin, G U. C. It. 408.

--------- Corporate Capacity.]—See /innA- of
British North America v. Sherwood, 0 U. C.
R. 213.

---------  “ A'ot Guilty ” — Trespass.] — See
C/m/c v. McPherson, (5 O. 8. (54(5.

---------  Promissory Note—Stamps.] — See
/foy<Z v. .1/mir, 20 C. P. 21.

--------- Several Counts.]—See May v. 7/oic-
/«»(/. 19 U. C. It. 60.

---------  Several Defendants.]—See Moore v.
Gurney. 21 V. C. R. 127.

-— ----- IVuiver of Irregularity.]—See Simp-
son v. Matthison, Ward v. Ward, 3 O. S. 305.

Reference in one Count or Plea to
Another.]—Sec Pegg v. Nasmith. 28 C. P. 
330; Heaton v. McKenzie. It. & J. Dig. 2799 : 
City Bank v. Macdonald. 10 C. P. 215 ; Eadus 
v. Dovgall, 14 C. P. 362.

Replication—Conjunctive.]—See Turner 
v. Ham. 0 V. C. R. 255 ; Miller v. Hamilton, 1 
V. C. R. 428.
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Special Plea—General Issue.]—See Long- 
worth v. McKay, 0 O. S. 149.

II. Amendment of Pleadings.

1. Generally.

The court will not allow an amendment the 
effect of which would ho contrary to the jus
tice of the cause. Corby v. Cotton. 3 L. «T. 
50. See also McKenzie v. Van Siekles, li I . 
C. II. 22ti.

An amendment should not he allowed, where 
the effect of it is to make the pleading demur
rable. Haul: of Upper Canada v. Ituttan, 22 
U. C. It. 451.

Semble, that it is not proper to allow 
amendments at the trial which end or must 
end in a demurrer. Slieertlian v. Toronto, 
Grey, and Ilruce It. IV. Co., 34 U. C. It. 451.

Under the C. L. P. Act, s. 222. all amend
ments necessary to determine the real ques
tion in controversy an* imperative, without 
reference to the character of the action or 
defence. The only point for the court or a 
Judge to determine is, whether they are so 
necessary. Hank of Montreal v. Reynolds, 24 
U. C. It. 381.

2. Adding Counts, Pleas, and Replications. 

(a) Counts.
See Kingsmill v. Hrown, 5 O. S. 591 : 

House v. Inly, 1 G. L. Ch. 9(5: Hr own v. 
Honlton. 8 TT. C. It. 385; Hammond v. 
Howard, 20 IT. C. It. 3; Sage v. Callaghan, 
20 V. C. It. 200; Snyder v. Snyder, 22 C. P. 
301 ; (iibbs v. Dominion Hank, 30 C. P. 30; 
Smith v. Gordon, 30 C. P. 553.

(b) Picas.

See Corby v. Cotton. 3 L. J. 50; .Scott v. 
McDonald. 0 O. S. 238 ; McDonald v. De- 
Tuylc, 0 O. S. 335 ; Peel v. Kingsmill, 1 C. L. 
Ch. 225; HrunH.HI v. .1/air. 15 V. C. It. 213 ; 
Rogers v. Deciles, 2 P. It. 130 ; King V. Glass- 
ford, 11 C. P. 490; Commercial Hank of Can
ada v. Great Western R. IV. Co., 2 C. L. J. 
103 ; Campbell y. Kemp. 10 0. P. 244 ; 
Cluxton v. Dickson, 12 L. J. 310 ; Widder v. 
Huffalo and Lake Huron It. IV. Co., 39 U. 
C. It. 154.

(c) Replications.

See Glass v. O'Grady. 17 C. P. 233 : Camp
bell v. Kemp, 10 C. P. 244.

3. Amendment after Judgment on Demurrer
See Phillips v. Smith. Dm. 290 ; Hreaken 

ridge v. Ai».7. 4 O. S. 297 ; Masircll v. /foil 
sotii, 1 V. C. It. 28; MeCrac v. Hamilton, M 
'V. 5 Viet. ; Watson v. Hamilton, 0 O 
S. 312 ; Commercial Hank v. Jarns, 0 O 
S 320; Tyrrell v. Myers, 0 O. S. 433; Com 11 
fer v. Hamilton, 1 V. C. It. 0; Hacon v

McHcun, 4 V. C. It. 104 ; Hamilton v. Davis, 
1 U. C. It. 52<i ; Skinner v. .1 non.. It. tN: J. 
Dig. 88; Henderson v. Harper, 1 U. C. It. 528: 
Metcalfe v. McKenzie, 2 V. C. It. 404 ; Perrin 
v. Howes, 1 C. L. Ch. 102; McLcUan v. 
Rogers. 12 IT. (’. It. 051 ; Kelly v. Moulds, 
3 i‘. It. 207; Thompson v. Leach, 18 C. 
P. 141.

4. Misnomer in Pleadings.

See Chamberlain v. Smith, 21 IT. C. R. 
103; Kctchum v. Jones, 5 V. C. It. 400 ; /fanfc 
of Hritish Xorth America v. Sherwood, 0 IT. 
(’. It. 552; White v. Cameron, 7 IT. C. It. 
378 ; Core /iaiiA' v. Case, 1 C. L. Ch. 185.

5. Practice in Making Amendments.

See Skinner v. A non., ante 3: Kctchum 
v. Hamilton, 0. T. 2 Viet.; Randall q. t. 
v. Taggart, 4 O. S. 2: Hart v. Iioqle, 0 O. 8. 
1<« // iff v JMfA, 2 U. C. It. 100 Bm 
Kline. 1 I*. It. 91 ; Dingman v. Keegan, 1 P. 
It. 135; Doe if. AicA- v. Ausman, 1 V. C. It. 
399 ; Maddock v. Corbet, 4 U. C. It. 257 ; 
Core /funA: v. Chase. 7 IT. C. It. 454; Hrown 
v. Goodevc, 2 C. L. Ch. 158; 'Taylor v. Grand 
Trunk It. IV. Co., 0 P. It. 170.

0. Terms on which Amendments Made.

See Murphy v. Hurnham, 2 IT. C. It. 201; 
Mad il l v. t hit vers, 2 U. C. It. 209; McKenzie 
v. Gibson, 7 U. C. It. 527 ; //00A1 r v. Gamble, 
9 I,. .1. 44 ; Higgins v. City of Toronto, 9 L. 
J. 44; Royers v. Deedes, 2 P. It. 130 ; Dunn 
v. Dunn, 1 C. L. J. 239.

7. OfAcr Case».

After Judgment—Suggest ion to Decla
ration.. j — See Kirehhoffcr v. /<oss, 11 C. P. 
407.

After Trial.]—See Church v. Harnhart,
Dr a. 443.

After Verdict—l/iafaA-e.]—See Perry v. 
Grover, 5 U. C. R. 408.

At Trial—Anaanff.]—See Ofa«* v. O'Gray, 
17 C. P. 233.

--------- Changing Form of A eft on."] — See
Km rick v. Sullivan, 25 U. C. It. iap>.

---------  Injury to Land by Water—/ZcaZ
(Question.]—See Smith v. Wallbridgc, 18 C. P.
loO.

—------Leave Reserved.] — See McFarlanc
v. Hrown, 5 U. C. It. 471.

---------Mistake in Ileseription.] — See
Mathesun v. Malloek, 13 U. C. It. 354.

------Prior Order.]—See Hooker v. Gaw-
f»fc. 13 C. P. 4«12.

Avowrv in Replevin.]—See Thompson v. 
Forsyth. R. & J. Dig. 80 : Lender v. Smith, 1 
V. C. It. 3(M$ ; Edwards v. Holme», 4 U. C. 
It. 94.
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Conformity to Writ.]—See Ketchum v.

Rapelje, 1 C. L. Ch. 152.

Declaration, by Inserting a Special 
Averment of Loss of Bond, after Fact
of Loss Found by Verdict. | -See Kctchum
\. U< Itiljl. R. & J. Dig. 89.

Declaration for Malicious Prosecu
tion. in Statement of Court where In
dictment Tried. | -See t'arr v. Froudfoot, 
1*. & J. Dig. 407.

Equitable Plea, to Accord with Evi
dence. by Alleging Representations by
Plaintiff's Agent.|—See Commty of Huron
\. Aimât rung, 27 U. C. It. 533.

Irregular Proceedings.] — See Hoc d.
Burnham v. Sim monda, 7 IT. C. It. 598.

Joinder in Demurrer Added at Nisi
Prias. | See Boulton v. Fitzgerald, 1 U. C.
it. mi.

On Appeal—Omission of Statute.}— See 
l un Mutter v. Buffalo and Lake Huron II. IV. 
Co.. 27 V. C. It. 581.

Partition Proceedings.] -— See In re
Kir.nil* and Font, 24 U. C. It. 311.

Plea of Set-off by Claiming a Bal
ance. See Sinclair v. Town of Galt, 17 U. 
(' It. 259.

Relation -- Statu* of Itrlator.]—See Rc- 
I. O’Rt Ulÿ v. Churl ton. 0 I». 11 254.

Resc inding Order to Amend. | — See
H i. Pott*-. 8 !.. J. 47.

Summons to Amend.] — See Rrotrn v. 
lie * Hi1 c. L. Ch. 175; Attorney-General v. 
Mi l.tuhlin, 5 P. It. ti3.

III. Costs.

Demurrer to Part of Pleading -Judy- 
»'• "t Irregularity.} —- See Hamilton V. 
Thomp*on. It. & J. Dig. 2817.

Demurrer—Inviting.}—See Smith v. An- 
caster Township, 45 U. C. It. 8(5.

Unnecessarily Lengthy Pleadings.]—
s 1/nil mil v. Grier, 2 V. V. It. 113; Canada 
I’" unit It. and S. Society v. Harris, 1(5 C. 
V. 54.

IV. Declarations.

1. Commencement and Conclusion.

1 '• ■ !mration on an award, concluding as in 
d"1 Held. had. on demurrer, ns an informal 
d“' ! '-n on the bond of submission. .S'imp-

" da, •; o. s. 511.
Hi* no ground of special demurrer that In 

■ mencoment of his declaration the 
" ippears in person, and the declaration 
"1 at the conclusion by a person as his 

ft' y. Murphy v. Burnham, 2 U. C. It.

Declaration against executors, averring that 
an action had accrued to the plaintiff to de
mand '* from defendants, executors as afore
said, Ac.,*' instead of " from the defendants, as 
executors Held, good. Ferrie v. Jones, 5 
U. U. It. 504.

An improper conclusion to a declaration 
was a good ground of special demurrer. Harl 
v. Meyers, 7 U. C. It. 41(5.

A declaration filed under and pursuant to 
s. 150 of C. S. U. C. c. 22, and not shewing at 
its commencement the date of issue of the writ 
ns required by s. 85 of the same Act, is irre
gular. Halley v. Staunton. 0 L. J. 158.

Section 85 of C. L. P. Act is obligatory, and 
n declaration was set aside because it did not 
commence by shewing whether the plaintiff 
sued in person or by attorney. .I/onet v. 
A orth wood, 2 C. L. J. 2(58.

2. Joinder of Count*.

I Formerly counts framed in different forma 
of action could not be joined; but by C. L. P. 
Act, s. 84, It. S. O. 1817 c. 50, this restriction 
was done away with. See rule (181)7) 132 
ct aeq.J

One count for slander stated a cause of ac
tion accruing to the plaintiffs as partners, as 
being an injury to them in their joint busi
ness ; other counts charged defendant with im
puting forgery to the plaintiffs. The imputa
tion of forgery not being a partnership impu
tation, the declaration was held, bad, for mis
joinder of counts. Moi ley v. Xichols, 1 U C. 
H. 235.

A declaration containing two counts for de
livering lumber to plaintiff less in quantity 
and inferior in quality to that contracted for, 
thereby deceiving the plaintiff, was held, not 
objectionable for misjoinder of counts, both 
being either in tort or in assumpsit. Keise v. 
Miller, 2 C. P. 296.

Causes of action in replevin and trespass 
may not be joined under s. 75 of C. L. P. Act, 
185)1. Great Western It. IV. Co. v. Chad
wick, 3 L. J. 29.

In an action by a husband, one count was 
for n ground of action for which lie could not 
sue alone ; another count combined different 
pauses of action, for some of which he should 
sue alone, and others for which the wife 
should lie joined : — Held, that the proper 
course was. to arrest judgment, and not to 
award a venire de novo. Smith v. Carder, 11 
U. C. R. 77.

For other cases under the old practice in 
this resjiect, see Beebe v. Secord. Tay. 409 ; 
Ross v. Webster, 5 IT. C. It. 570; Land v. 
Woodward. 5 IT. ('. It. 190 ; (Juin v. School 
Trustees, 7 U. C. It. 130; McLeod v. Eberts, 
7 I". )'. It. 251 : Morrison v. Carrait, 1 C. P. 
22(5; Curry v. McLeod, 12 IT. C. It. 545; Tay
lor v. Brown, 17 C. P. 387.

Semble, that it is improper to join with a 
count for distraining when no rent was due, a 
count for the seizure and conversion of the 
goods. Robinson v. Shields, 15 C. P. 386.
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An executor or administrator may by a sub
mission to arbitration preclude himself from 
pleading plene administravit, and thus render 
himsvlt personally liable; but lie may. as exe
cutor or administrator, refer causes of action 
which arose in the lifetime of the testator or 
intestate, so as to bind the estate only; and 
therefore, the declaration being for non per
formance of an award made in pursuance of 
Kucli a reference, and also, on the common 
counts admittedly against the defendant in her 
representative character : — Held, that there 
was no misjoinder of causes of action. Reid
v. Reid, It* C. P. 247.

The plaintiff having demurred merely to the 
plea to the first count: Held, that defendant 
could not except to the declaration on the 
ground of misjoinder of counts, as that objec
tion could only arise on demurrer to ihe whole 
declaration. Taylor v. Broun. 17 C. P. 887.

Different causes of action included in the 
same declaration may be served and tried 
separately. Fitzsimmons v. McIntyre, ft P. It. 
111).

After a count by husband and wife for in
jury done to the wife during coverture, a 
second count by the husband alone—after set
ting out the fact that the horse and cutter in 
which both plaintiffs at the time were, had 
been precipitated over a bridge with the wife, 
and that she was thereby greatly injured, and 
laid ujt for a long time in consequence of the 
injuries sustained by her. and endured great 
suffering proceeded to allege that the hus
band was put to great trouble and expense by 
reason of the loss of his wife’s society and her 
services, and was compelled to pay. and did 
pay, large sums of money on account of her 
illness to nurses and medical men, &c.. and 
aNo lost the said horse and cutter, and was 
otherwise put to great expense, &c. The jury 
having found for the plaintiffs, and assessed 
damages generally on both counts :—Held.
that after verdict the second count muat be 
tveated as a count only for the damage of the 
husband, for which he alone could sue ; and 
that, treating it as such, it was well joined 
with the lirst count, under the C. !.. P. Act. 
though damages were sought by him for the 
injury to the horse and cutter, as well as for 
that resulting to Ihe husband from the injury 
to t lie wile, t'inn libel l v. Great Western It. 
IV. I n,, 120 ('. P. .’lift. S. ('., in appeal, ib. 503.

The declaration was held. bad. for a mis
joinder of causes of action, being for royalties 
payable severally to the plaintiffs, and also 
for other royalties payable to «them jointly. 
McGirerin v. Turnbull, 22 V. C. 11. 407.

3. ’Same» of Parties.
In Actions Generally.] — See Miller j. 

Miniro. It. kV ,1. Dig. 2773: Hastings v. 
Chmn iiion. It A .1. Dig. 2773 ; Ha in v. Mad
den. ft O. S. 720: O'Donnell v. Ilnaliill. 11 V. 
(' It. Ill: .l/c \ a nier v. Reilly. 13 V <’. It. 
]07 : Teal v. Jones 2 P. K. 03 ; Hartleb v. 
Pinion, ft 1'. It. 204: MeShcrry v. Commis- 
s in in is of Cobuiirg Town Trust. 45 U. ('. K. 
210.

4. Several Counts.
(See K. G. 1, T. T. 1830, ns to Pleading.] 
See Johnson v. Hunter. 1 I*. (’. It. 280; 

Forbes v. McLelland. 4 P. It. 272 : Henderson
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v. .Hoodie, 0 L. J. 254 ; McKenzie v. Ucwan, 
t . v. it. 512.

ft. Time for Declaring.

Si e Forrester v. Graham, 2 O. S. 309 : Stcb- 
bins v. O't. radii. It. A J. Dig. 2783 : Swift v. 
W illiams, ft L. ,1. 252 ; Murehison v. Canada 
Funnies' las. Co., 8 P. it. 451.

(a) Change of tenue. 

See Trial.

(b) Haying Venue.

(See rule (1897 ) 529.)

Sea Attorney-General v. Doekstader, R. & 
.1. Dig. 2773: Ihiffn v. Arnold. 14 P. <It. 
tilt) : Smith v. Hus.-II. 8 IT. R. 387: McFar- 
lane v. Allen. 4 (’. P. 438 : Ihinee v. Burrows, 
|n ('. P. 172 : Regina v. Shipman, 0 L. J. 10; 

Ferguson v. Township of Howick. 2ft IT. G. 
It. 547: St. John v. Wrong, 2 P. R. 272; 
Crawford v. Ritchie, Tay. 84 ; Wilkes v. 
11 a serai-, I P. R. 40 ; Green v. Horton, 2 L. J. 
213: Higina v. Shipman. 0 L. J. 19 ; Jenkins 
v. Wüvoek. 11 C. P. 506; Moran v. Palmer, 
13 C. P. 450.

(c) Mode of Taking Advantage of Wrong

See Wilson v. Town of Port Hope, 10 U. C. 
It. I lift : X el son. dr., Hoad Co. v. Bates, 4 C. 
I’. 281 : Hank of I pper Canada v. Owen, 26 
If It. 154: Plarton v. Smith. 1 P. R. 228; 
Dance v. Hun 'owe, 1" 0. P. 172 ; Ferguion v, 
Tnirashiii of Hmriek. 2ft V. f\ It. 547 : Iririn 
v. Corporation of Hradford. 22 P. 18: Fer- 
puxarr*\-. Township of Dotrick, 2ft U. C. R. 
517 : Moran v. Palmer. 13 C. P. 450; Brown 
v. Shut». 5 U. C. R. 141.

(d) Other Casea.

Amendment of Declaration.] — See
Blown v. County of York, 8 P. R. 139.

Judgment Roll -Default of Appearance.] 
See Bank of Montreal v. Harrison, 4 P. R. 

331.

Notice of Trial —FortfiMCc.]—See Brown 
v. Blackwell, 0 P. R. 10ft.

Writ of Summons Waiver by Appear- 
finer.]— See Warcup v. Great W’cstrrn H. IV. 
Co.. 0 P. It. 250.

Sec, also. Brown v. Shea, 5 U. C. R. 141.

7. Other Cases.

Attorney’s Name.l—See Crooks v. Davis, 
ft O S. 141.

Condition Precedent.] — See Tanner V. 
D'F.vrrado, 3 U. C. R. 154.
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Contract .1 mend ment.]—See Lumsdenx. 
Davis. 4«i U. C. It. 1.

Contract or Tort.]—See Re Rumble v.
Wilson, 5 I». It. 38.

Defective Averment — Imprisonment—
Insolvent le/.] — See Rutherford v. En kins, 
27 < 1*. 55; Ellep V. Pratt, 41 U. C. It. 305.

Disjunctive Declaration.] — Sec Wid- 
a v. i/- tealfe, 21 Ü. «' B. 217; Bain 

Mi Kati, 5 I’. It. 471 : Taiilor v. Adam, 8 V.
I. 6&

Irregularity — Time.] — See MeXabb v.
6 P I!. 909.

Mutual Promises.]—See Aneil v. Brich-
er. 3 L. J. 72.

Negligence Form.] — See Carter v.
Da/rA. 31 C. P. 203.

Srienter.] — See Chisholm v. Proudfoot. 13 
I i It. 2<>3 : Harvey v. Wallace, 10 U. C. It.

Several Counts -lodgment. 1—See Dunn
v Jarvis, 1 C. L. J. 273.

Variance from Proof.]—See Colbert v. 
IIirks. 5 A. R. 571.

Writ of Summons—Foundation for De
lia '-i lion. |- See Cooper v. Watson, 5 P. It. 
30 Patterson v. McCollum, 2 C. L. J. 70.

Variance from.] — See Ketchum v. 
Itniiclje, 1 ('. L. Ch. 152: Bowden v. Bowden. 
4 P. It. 270.

V. Demvrrers.

(Abolished by eon. rule (1897 ) 259.1 

1. Amendment of.

v,/'< rrv v. Grover, 5 TT. C. R. 331 : Por- 
*""■« ' CrabA, 31 U. C. It. 434 : X. (7., 34 U. 
<•. I!. 130: Bell V. ,1/i/Zs, 25 ü. C. It. 508.

2. Cause or Ground of Demurrer.
're Woodruff v. Davis. 2 IT. C. R. 4«V4 

Hayward v. Harper. 4 TT. O. R. 489; l/r- 
A' l airman, 1 C. p. 60; /turns v. //o-

S I’. C. It. 280; Wailsirorth v. Town- 
A v. 1" I*. (’. R. 579: Duffield v. Great West- 
' i /.’ IP. Co., 4 L. J. 47 : Cairns v. Watir 
' loners of City of Ottawa, 25 C. P.

/'"y v. .1 ustin, 20 C I*. 110; Morrow 
\. County Mutual Fire Ins. Co., 39
1 ' 1‘. 1*1 : Bristowe v. Patterson, 0 O. S.

1/urphy v. Burnham, 2 U. C. It. 201.

3. Costs.

Richmond v. Campbell, It. & .7. Dig 
Murphy v. Burnham. 2 U. ('. It. 201 

•r X. Moodic. 22 V. (’. It. 71: Stapf v 
35 T. C. It. 22: /f.7ro„ v. Xim 

I . P. 281 ; Elliott v. Xorthcrn Assur 
OP. It. Ill : Smith v. Township o 

'-r. 45 r. c. R. 80.
VOL. III. D—109—20

4. Demurrer Book and Argument.

See Ferric v. Lockhart, 4 U. C. It. 477 ; 
Hobson v. Wellington District Mutual Fire 
Ins. Co., 7 V. C. It. 19; Sliouldice v. Fraser, 
7 ü. C. It. 60; Cun,/ v. McLeod, 12 IT. C. It. 
545 ; Stapf v. McVarrow. 35 V. C. It 22; 
Smith v. Mairhead, 13 I". C. It. 9; Broun v. 
Malpus, 7 C. P. 185; Martin v. Arthur, 10 IT. 
C. It. 4S3; Shaw v. NAarc. 21 V. C. It 432; 
Quin v. School Trustees, 7 IT. C. It. 130; 
'Taylor v. /troirn. 17 C. P. 387: McLeod v. 
Eberts, 7 V. C. It. 251 ; Small v. Beasley, 3 
V C. It. 40: Elliott v. Northern Assurance 
Co., 0 1*. R. 111.

5. Frivolous Demurrers.
See Soper v. Draper. 2 0. S. 289 : It reden 

v. Lisle, 1 (’. L. Cli. 00; Daris v. Muekle, 2 
P. It. 100. Shaver v. Brotni, 1 C. L. Ch. 150; 
A neil v. Bricher, 3 L. J. 72.

0. Judgment.

See Rochleau v. Bidwell. 2 O. S. 319: IPat- 
son Hamilton 0 (). S. 312; .I/urne,/ v. //«r- 
on, It. & ,1. Dig. 2807 : Fowkc v. Lyster, It. & 
.1 Dig. 2807; II ai/e v. McDonell. 8 IT. (’ It. 
570 ; O'Xeill v. Leight. 2 IT. C. It. 204: IM- 
ville v. Carpenter. 4 C. P. 159; McCuniffe v. 
Allan, 5 IT. C. It. 571 : McDougall v. Fis A, 10 
U. C. It. «102 ; Gould v. Gzowski, 17 U. V. it. 
52; Filliter v. Moodic. 22 V. C. It. 71; /’ar
sons v. Crabb, 31 I-. C. It. 434 ; llurruwcs v. 
DcBlaquierc, 34 U. C. It. 498 ; Countu of 
Frontenac v. City of Kingston, 5 P It. 298; 
Consolidated Bank of Canada v. Henderson, 
29 f. P. 549.

7. Setting down.

Sec City Bank v. Bevies, 5 I'. C. R. 033; 
Jones v. Dunn, 1 C. I\ 204 ; Moodu v. Dou- 
gall, 3 P. It. 145.

8. WifAdratcinÿ.

See Tully v. Graham. Tnv. 41 ; B a yard v. 
Partridge, Tny. 400; Bill v. Stewart, Dra. 
159; Stocking v. Campbell, It. A .1. Dig. 2805 ; 
Hutchinson v. J/umo, 1 C. I- Ch. 211 : l/al- 
iocA v. Sroff, 9 r. C. R. 428 ; Ori/fr/A v. 
H ard, 20 U. C. It. 33.

9. Other Cases.

Amendment — I ppeal.] — See Boswell v. 
Sutherland, 8 A. R. 233.

Appeal—Length of Pleadings.]--See Quin
tan v. Union Fire Ins. Co., 8 A. It. 370.

Effect of as an Admission. | —See Bur
ton v. (/ore District Mutual Ins. Co., 14 U. C. 
It. 342.

Joining Issue in Lieu of Demurring.]
—See Tylee v. Hinton, 3 A. It. 53.

Omission from Record /rrrpularity.]—
See Gibson v. Thomas, 2 P. It. 131.
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Priority over Issue of Facts. | — See
Ross v. Tyson, 10 C. 1\ 204.

Replication — Issue.’] — Sec Gordon v. 
Clegkorn, 7 U. C. It. 171.

Return to Mandamus.]—See Regina v. 
Wells, 17 U. C. It. 545.

Signature of Counsel. |—See Lemoine v. 
Raymond, It. ik J. Dig. 2809.

Special Demurrer .Wio/t'M'on.] — See 
Chase v. Scripture, 11V. C. It. 403.

--------- Irregnlarity—ll'dircr.]- See Ballard
v. Wright, 2 O. S. 218.

Variance in Copy Served.]—See Ren
de mon v. .1/nodie, <5 L. J. 254 ; Brou n v. 
Blackwell, V, I'. It. 1(55.

VII. Pleah and Subsequent Pleadinub. 

1. Equitable Pleas and Defences.

(a) Generally.

---------Substitution for Amended Replica- /'srjey y. I.oney, 18 J . C. R. 420 ;
Ifo».]—S« tiore «(III/, v. C/idic, 7 V. C. 11. v. f irh'/i. ''.U .1.'•! : v. .Uuir.
4*. 1 5 P. It. 273: Z/t'fCM v. Manning, 2 C. L. J.

247 : Simpson v. Kerr, 33 Û. C. R. 345;
N ce, also, Marsh v. Burns, 1 C. P. 334 ;

Taylor v. Broun, 17 C. P. 387.

__ _ Simpson
Brou n v. Blackwell, 35 V. < '. It. 230 •. Mac
kenzie v. Davidson, 27 C. P. 188 ; Smith v. 
Vf an A of A" ora Scotia, 8 S. C. It. 558.

Declaration Necessity for .S'crvicc.] — 
See Wallace v. Frazer, 2 L. .1. 184 ; Swift v. 
Williams, 5 L. J. 252.

\ 1. r II.1NC AND SERVICE OF

Affidavit of Service.] — See McKay v. 
McDiarmid, 2 (J. L. Ch.

Filing without Service. | See Watkins 
Fenton. 8 C. P. 280; McKay v. McDearmid 

2 C. L. Ch. 1 ; Mackinnon v. Johnson, 3 O. S.

Omission of Officer. | — See Regina v. 
Gouhl, «1 O. S. 2(5.

Place of Filing. I -See Throop v. Cole, 
Tny. 211.

• Wrong Office.] — 
Carlyle, 1 C. L. Ch. 1

Mutthtc

Place of Service - .W/orncj/.]—See Clc 
mow v. //rr Majesty's Ordnance, 5 V. C. It. 
458; City Bank v. Mackay, 12 C. L. J. 110.

Service before Filing ■— Laches.] See 
Proctor v. Vowna. 1 V. C. It. 301. 2 P. It. 1S2.

Service by Posting—.4 ttorney— Waiver 
Costs. ] —See O’.YnZZ v. Everett, 3 P. It. 08

Service of Amended Declaration.]—■
Son Kctchum v. Hamilton. It. & 0. Dig. 2810.

Service of Special Pleas.]---See A'iny v 
/fin,». It. \ .1. Dig. 2810.

Service on Agent. ] See Crooks v. Da i 
5 O. S. 141

Irregularity—Waiver.]—See Brown 
v. Oooderc, 2 C. L. Ch. 158.

(c) Kon-jomder of Parties.

\Sec con. rules (1807 ) 203. 205.]
Service on Attorney .1 /ipraranre.] - 

See Ayan v. Leonard, 3 O. S. 307. NVe Vu ill v. Harvey. 2 O. S. 215 : flrsyyi 
Bower. 5 O. S. (572 : Brewster v. Davy 

II. T. 2 Viet.. It. & J. Dig. 2788: McKnight 
Scott. It & J. Dig. 2788: Hastings v 

Champion. R. & J. Dig. 2788; Corfcc/f v 
Calvin, 4 T\ C. It. 123: City o/ Toronto 
Shields. 8 V. C. It. 133 : Coofc v. Fowler, 12 
V. C. It. 5(58.

Service on Attorney before Appear
ance.]—See Coekhurn v. Rathbun, 5 P. R

Time of Filing.]
ham. 2 O. S. 309

See Forrester v. Gra-

(b) I’ndcr Administration of Justice Act, 
1873.

Sc- Brown v. Blackwell, 35 U. C. R. 230 ; 
floulb-n v. Ilug» l. 35 V. C. It. 402: Mer 
chants' Bank v. Robinson, 8 P. It. 117.

2. Pleading Issuably.

Sic Strathy v. Crooks, R. & J. Dig. 2780; 
King's College v. Hawley. 2 V. C. It. 381; 
Dickson v. Boulton, 5 V. C. R. 558 ; Wallace 
v. Grover, 1 C. L. Ch. 1 ; Eecles v. JoAn- 
son, 1 C. L. Ch. 03 ; Ran A- of Montreal v. 
Cameron, 17 U. C. It. 40; Carlisle v. Hoshel, 
7 L. J. 00.

3. Pica* in Abatement.

(a) Affidavit of Verification.

See Patch v. Duggan, 1 C. L. Ch. 141 ; 
Wilkinson v. McKee, 0 L. J. 200 ; Donnelly v.
Reid, 5 P. It. 51.

(b) Another Action Pending.

See Commercial Bank v. Jarvis, 0 O. S. 
257: Rain v. Rain. 2 C. T. Ch. 130; .1/arrh 
v. Burns. 1 C. P. 334: /fain v. Rain. 10 U. 
C. It. 572 ; Grant v. Hamilton, 3 C. P. 422 ; 
Donnelly v. Reid. 5 P. It. 51 : A'ettu ç. t. r. 
Cowan. 18 U. C. It. 104 ; Perry v. Mct'rakrn, 
7 P. It. 32: Morgan v. Auft, 8 P. It. 420; 
Rtgina <x rcl. McLean v. IVateon, 1 O. L.
J. 71.
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(d) Time of Pleading.

Sec Greg v. Holme, Tay. 3!)3 ; Richmond 
v. s<mil. 5 (). S. 073 ; Eberts v. Lamed, 5 
I . C. It. -04 ; Carlisle v. Hoshel, 7 L. J. 09.

(e) Other Cases,

S- r 8 killing! on v. /A/Zi//. 5 O. R. 574; V/iu- 
v. Champion, <i O. S. 30; Richmond v. 

i •!! i 'll. It. X .1. I Mg. 37 >0 : \lareh v. Hum*. 
|i I* l/i//* v. IIcBride. lit V. <’. it.

, /» „//„ X. //, IV It. :,1 ; /iron,. v.
- .Uifj/ of Fori. 8 P .It. 130.

4. /Va* in /far and Subsequent Pleadings.

(a) Commencement and Conclusion.

For decisions under the former practice. 
• Robinet v. I.ewis, I ira. 44; Ilall v. //u/- 
'i M. T. 3 Viet.. It. X II. Dig. 351 : Itur- 

i: T. 3 \"i i.. R. >v 11 nig
31 '7 ; si rath y v. Crooks, 1 V. C. It. 44; Car- 
ç\ll v. I Uni. 1 V. It. 40 ; Hamilton v. 
/'ni iv. 1 T*. 0. It. 170 ; Baldwin v. McLean, 
II G. It. 333: Cameron v. Tarratt, 1 V. C. 
I: 13: D'nison v. Donelly, 3 I*. C. It. 394;
' ' v. ’/air. 3 U. It. 478: Doicding t.
/ i '■■!. 4 F. C. It. 217 : Oourlay v. Gunn, r. I . < It. 506; Bown v. Hairkc, (5 U. C. It. 

•37:. \lnn h V. /turn*. 1 C. I*. 334 ; Hall v. 
■" "/'//, ift. 354; Williams v. Lee. 2 G. P. 
IT-'. /•• '.»» v. flose, 3 U. C. It. 158; Paul- 

I Inimage, 0 V. C. It. 277 ; Kelly v.
11 Is V. G. It. 418 ; liurrowes v. De- 
IH . 34 V. C. It. 498, 500; Ae„ v.
I 11 F. G. It. 2580; Parsons v. Crabb,

: 1 1 It. 130; McKenzie v. McKittridae,
34 L. IV 145.

1' • 1 held had, in actions on bills and notea, 
"I to the whole declaration, and 

■ 'v - only part. IFood v. Rogers, 2 U. 
I: i ; Prout v. Howard. 3 U. C. It. 38;

h’-f-'v. McDonald, 3 U. G. It. 354 ; Com- 
nneutl Batik v. Reynolds, 3 U. C. It. 300. 
rNWaddell \. Gildcrsleeve, 10 C. I*.

(b) Disjunctive Pleas.

• iwynnr v. Rrorfc, 0 O. S. 271 : Miller 
//a- I 1 r. c. It. 428; fpprr v. //am- 

*3'’> 1 I G. It. 407 ; Wright v. Benson, 5 
1 It. 249; Turner v. //am, 0 U. C. It.

I'r 1 General Issue by Statute.

r» 1 ‘ 21 of T. T.. 1850. and see Con.
Rule (1897) 287.]

\ ' " dnnt in trespass for false imprison-
!l_1 urge that lie arrested as a eon- 

I * liât the action was brought in a 
''r - !'u,y. if he has omitted to insert in
I;' " 11 °f his plea, “ by statute,” unless

n say, upon the facts proved at 
> i lie plaintiff's case, that defendant 

? '. ' - ns constable. Brown v. Shoe,s l « • li. 141.

Where the plaintiff's evidence shews that 
the defendant, sued in trespass, was acting 
bouA lido as a justice of the peace, and the 
jury so find, the plaintiff must prove notice 
of action ; and this though defendant has 
pleaded only the general issue, without adding 
"by statute.” in the margin. Marsh v. Boul
ton, 4 U. C. It. 354.

A marginal reference “ according to stat
ute,” instead of “by statute:”- Held, sulii- 
cient. Robertson v. Cooley, 7 U. C. It. 305.

Any statute relied upon for the defence 
must be referred to in the margin, as well as 
that by which such plea is allowed. Rut 
where such a statute laid been omitted in the 
county court, this court, on appeal, directed 
the court below to amend by inserting it 
Van Xattcr v. Buffalo and Lake Huron A*, w'. 
( o.. 2i l . G. R. 581. See, also. Belch v. Ar
no tt, 9 G. 1*. 08.

Held, that, defendants proceeding to 
straighten a highway, acting as trustees of 
the highway under a by-law of the municipal 
council passed in 1848. and under proceedings 
in general quarter sessions in 1823, and in 
so doing encroaching on the plaintiff's pos- 
session, were not entitled to the protection 
of oO Goo. III. c. 1. Nor could they give 
the special matter in evidence under the gen
eral issue. Joy v. McKinn, 1 C. P. 13.

Where a road company was sued for not 
keeping their road in repair: — Held, that 
they could not. under lti Viet. c. 190, s. 53, 
plead the general issue and give anv special 
defence in evidence, the injury complained of 
not being anything done by them in pur
suance ol the act. but a duty omitted. March 
V; Port Dover and ÜttervtUe Road Co., 15 
U. (_'. R. 138.

Semble, that in an action for not making 
a convenient crossing over defendants’ rail
way, which intersected plaintiff’s land, being 
for nonfeasance, the defendants could not 
plead the general issue by statute. Heist 
v. Grand Trunk R. II. Co., 15 U. U. R. 355.

Action by an administratrix for an alleged 
breach of defendants’ statutory powers in 
digging and opening a drain in one of the 
highways of the city of Ottawa, and leaving 
it at night uncovered, without any fencing, 
guard, nr light, whereby the deceased, pass
ing along the street at night, was injured, 
and m consequence died Held, that de
fendants were entitled to plead the general 
issue by statute 35 Viet. c. 80, s. 28 (O ) 
(their act of incorporation), for the act com
plained of was something done by them, i e 
digging the drain without protecting properly! 
not a mere omission. Cairns v. Water Com
missioners for City of Ottawa, 25 C. P. 551.

A plea of the general issue by statute, 
where no statute is applicable, is not demur
rable; but the reference to the statute may be 
struck out on motion. Ib.

A defendant was not allowed to plead spe
cial pleas in addition to the general issue, 
" by statute." O’Donohoc v. Maguire, 1 P 
R. 131 ; Dale v. Coon, 2 P. It. it*).

A r*r*m acting in aid of a bailiff may 
plead under the statute 14 & 15 Viet. c. 54. 
but not if he lie a mere volunteer interfering 
from the interest which he has in the proee*. 
Dale v. Coon, 2 P. R. 160.
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In an action for taking gravel from land 
in a manner contrary to a special agreement:
- Ileld, that the plaintiffs could not recover, 
for the defendants were not bound by the 
agreement ; and, besides, it being entered into 
with the plaintiffs jointly, they could not 
maintain separate actions. Pew v. Buffalo 
and Lake Huron ll. If. to., 17 U. C. It. 282.

Title to land does not, on mere suggestion, 
necessarily come in question under a plea of 
not guilty by statute in the county court. 
The general rule is. that it must not only lie 
pleaded, but he verified by affidavit. Bail v. 
Grand Trunk U. II . t'o., lti C. 1\ 252.

Iu u penal action for not affixing stamps 
to u note under 27 & 28 Viet. c. 4, s. 6, 
which must, by III Kliz. <•. 5. be brought with
in n year, defendant may take advantage of 
this statute under a plea of not guilty; and 
he was belli not precluded from such defence 
by having marked in the margin of his plea, 
the statute 21 Jac. I. e. 4, only. Maton v. 
Ho nop. 2V U. C. it. 500.

An equitable defence is not admissible un
der the general issue by statute. Broun v. 
Blackwell, 35 U. C. It. 230.

(d) General Issue—“ Not Guilty."

See Honeywell v. Davit, 2 l*. C. It. <13; 
Baird v. W ilton. 22 ('. P. 401; Myh v. Sower- 
vine. 12 lT. (\ It. tl7 : ltoyers v. Hooker, 15 
ü. C. It. (13; Bouclier v. Shi van, 14 <'. 1*. 
410: Sweeney v. Port Harwell Harbour Co., 
17 C. P. 574; lan.Xatter v. Buffalo and Lake 
Huron B. If. Co., 27 U. C. It. 581; Long- 
worth v. McKay, 0 O. S. 149.

(e) General Issue—Pleat Amounting to.

In Actions of Contract.)—See Truax
v. Christy. Dra. 213; Bunnell v. Crane; 1 
U. C. It. 110; Cameron v. Tarratt. 1 U. C. IL 
312; Birdsall v. Darling, 2 IJ. C. It. OH : 
Dempsey v. Winstanley, 0 U. O. It. 400; 
Borland v. Honker, 7 U. C. It. 23 ; Trustees 
of Toronto Hospital v. ID ward, 8 C. P. 84; 
Cunningham \. Duane. 0 V. (’. It. 274: But
ton v. W eller, 14 V. (’. It. 44; Hammond v. 
Conger, 37 U. C. It. 547.

In Actions on the Case.)—Sec Sell is 
v. Wilkes. 1 U. C. It. 40; Adamson v. Mc.Xab, 
0 V. ('. It. 113: Jones v. Dunn. 1 C. P. 204: 
Hunier v. Horst. 13 U. C. It. 210.

In Actions of Trespass. | -See Green v. 
Hamilton. 0 O. S. 70; Cargill v. Flint. IV. 
C. It. 40.

In Actions of Trover.)—Sec Switzer v. 
Ballinger, 1 ('. P. 338; Monaghan v. liages, 
4 C. P. 1 ; Mackenzie v. Davidson, 27 C. P. 
188.

(f) Negative Pregnant.

Sec Denison v. Donrlly, 2 U. C. It. 304 : 
Commercial Bank v. Reynold*. 3 V. C. It. 
860; City Bank v. Kellar, 2 C. P. 508.

(g) Acte Assignment.

fSee C. L. P. Act, ss. 123, 124. It. S. O. 
1877 c. 50. Abolished by rule ( 1807) 284, 
and amendment of statement of claim substi-

See Ilodgkinson v. Donaldson, 2 V. C. It. 
274 : Beasley v. Beasley, 10 V. <’. It. 307: 
Caspar v. Hersehberg. 11 V. It. 486; Cor
bett v. Shepard. 4 < '. P. 43; Brown v. Malput, 
7 V. P. 185; Hall v. Iront, I C. P. 351 ; Mc
Gee v. Great Western B. If. Co., 23 U. C. 
It. 203 : M ilton v. Keys, 15 C. P. 32; Bam 
v. McDonald, 32 V. C. It. 100 : Cameron v. 
McLtod, T. T. 4 Viet.. It. X II. Dig. 390; 
Boss v. Burlon. 4 V. C. It. 357 ; McDonald 
v. McKinnon, 8 P. It. 13.

(hi Non .Igflwmpsit.

Sec Bosse v. Dolson, 2 L. J. 208 ; Soules 
v. Soules, 35 U. C. It. 334.

(I) Nunquam Indebitatus.

Sec Small v. Slrachan, 2 U. (’. It. 434: 
Johnstone v. Johnstone, 8 L. J. 40 ; Abbott 
v. Skinner, 11 (’. P. 300 ; .1 bell v. Glen, 0 P. 
It. 04; Hammond v. Conger. 37 U. C. It. 547 ; 
W idiler v. Buffalo and Lake Huron B. If. 
Co.. 24 U. C. It. 222 : Fitzgerald v. London 
Co-operative Association, 27 IT. C. It. 605; 
Burned's Banking Co. v. Reynolds, 30 U. C. 
It. 250 ; Northern Pacifie Express Co. v. Mar
tin, 20 S. G. It. 135; Lount v. Smith, 5 U. C. 
K. 302.

( j I Pleading and Demurring.

See Dcrbishire v. Feehan, 12 C. P. 502; 
Maemartin v. Thompson, 20 V. C. It. 334; 
Boss v. Tyson, 10 C. P. 204 : Teoumscth Salt 
Co. v. Platt, 0 P. It. 251 ; Westover v. Brown, 
5 P. K. 215.

(k) Replication De Injurià.

[This replication was superseded by C. L. 
P. Act. s. 115. It. S. O. 1877 c. 50 ]

Vor decisions upon it. see Blair v. Bruce, 
5 O. S. 524 ; Leonard v. Buchanan, 0 O. S. 
477 : Strathy v. Nicholls, 1 IT. C. It. 32; I an- 
norman v. Leonard. 2 IT. C. It. 72: Rattray 
V. McDonald. 3 V. C. It. 354 : Brown v. 
Hawke. 5 V. (\ It. 508: MrCuniffr v. Allen, 
ib. 571 : Macfarlane v. Krzar. ib. 580 ; .1/ tit tic- 
bur y v. Hornby, 0 IT. (’. It. 01 ; Brooke v. 
MeCaysIand. ib. 104 : Boswell v. Button, ib. 
109; Richardson v. Phipprn, 0 V. C. It. 235; 
Parks v. Mayhee. 2 C. P. 257 : Xieolls v. Dun
can. 11 IT. <’. It. 332: Blackstone v. Chap
man, 3 ('. P. 221 : Coleman v. Sherwood, ib. 
859; Walker v. Hawke, ib. 428 ; Spencer v. 
Ontario Marine and Fire Ins. Co., 4 (T. P. 
454.

(I) Several Pleas Pleaded.
For decisions under the former practice, sec 

Atkins v. Clark. 0 O. S. 33: Johnson v. Hun
ter, 1 IT. C. It. 280 ; O'Donohoe v. Maguire. 1
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I'. K. I'll : Xolan v. Re id, ib. 200; <lolilburgh 
\ I,i i •mi. 2 L. .1. 2U!I ; Moore v. Cotton, ib. 
211; Thom v. Ruddy, ib. 219; Ledaire v. 
/■• ml In on me. ib. 219; Rosse v. Cummings, ib. 
227 ; Will, ins v. Blaoklock. ib. 292: (Jarrett v. 
f ‘ittiiii, ih. 299 ; Cnrruthcrs v. Dickey, ib. 299; 
Taylor \. McKinley, 3 L. J. 10; Taylor v. 
» " //. iV-. 10; Every v. Wheeler, ib. 11;
Yealman v. I listen, t b. 51; Hot* v. (leorge, 
ih. 71 : Municipality of Sandwich v. Drouil- 
iu»a. »/<. 113; Jarvis v. Durand. 4 L. J. 22; 
Westlake v. Abbott, ib. (5; McKay v. Hurley, 
tb. vs; /i'ois v. < ummings, 2 I’. It. 141 ; Dale 
x ( non, ib. 100 ; Street v. Oolsen, ib. 300 ; 
McKinnon v. Campbell. 0 L. J. 58 ; English 
x Henderson, 7 L. J. 41 ; Williamson v. 
Duinn. s L. J. 110; Winyall v. Enniskillen 
(H - !11 L .1. 2111; A'- I.y v. Ami-. 4 1*. It.
25; //<»/»/» v. Rolland. 28 U. U. It. 213 ; /'«,- 
a,/I v. II ('!«/<, 5 1’. It. 29 ; (Vrovce v. McArdle, 
9 (J. L. J. 120; Blimsoll v. Black, ib. 120 ; 
A—, N X. o/ lori, 8 V. It. 139.

( m I -Ximiliter.

Xcr It. S. O. 1877 c. 50; Doc d. Am/craon 
v Todd, 1 I . ('. It. 279 : Leahy v. Loucks, 2 
V ( '. I!. 178 ; Ihmcombc v. Fongcr. 4 U V. It. 
192 ; IV-vny v. Stoekdale, 5 V. ('. It. 332; 
/>/u< v. Toronto (Jas Vo., 1 0. L. Oh. 7; 
Archibald v. Cameron, 1 1*. It. 138.

Service of. with Jnry Notice.] — See
McLaren v. MiQuaig, 8 1*. It. 54; Ryde v. 
( aim' d, 8 l\ It. 137.

(n) Special Traverses.

For instances, see Strathy v. Crooks, 1 U. 
('. It. 44 ; Anni* v. Corbett, ib. 303 ; Dowding 
v. Eastwood, A V. C. It. 217 ; Millard v. Kirk- 
patnek, ib. 248; Brutiskill v. l/cf.tnrc, 3 C. 
1* 108; Duffy v. Riggins, 4 O. 1*. 301.

(o) Other Cases.

Aeconnt—Settlement of.]—See Melville v. 
t'arpenter, 11 I". C. It. 132 ; Beattie v. Batch, 
12 U. V. it. 195.

Bond —Destruction of Roods — Negativing 
Default,]—See Boswell v. Sutherland, 8 A. It.

Circuity of Action.] — See Kostcr v. 
11 olden, 17 t\ I\ 050; Carroll v. Robertson, 
If» (Jr. 173.

Composition — Consent to Accept.] — 
S“o Matthewson v. Henderson, 13 C. 1*. 90.

Confession .4bsence of Avoidance.] — 
See .sAic/ds v. Pea*. 8 S. C. R. 579.

Debenture—Interest—Damages— Surren- 
d'i.\ See Montreal City ami District Sav
ing- Bank v. County of Berth, 32 C. P. 18.

Denial of Plaintiff's Official Charac
ter.1 See MeEdwards v. McLean, 43 U. C.
It. 454.

Discharge in Insolvency — Alleged
1 I aim. | See Burrowes v. DcBlaauierc, 34 V. 
C. It 498.
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Justification — Time.]—See 1V<iI*om v.
o'at Co., Ü. 0. It. 908.

Quia Timet - Mortmain.]—See /’nine v. 
Kilbournc, 10 C. P. 04.

See Ings v. /fonA of Brinre Edward Island, 
11 S. C. R. 205.

5. Blcas Buis Darrein Continuance.

| See C. L. P. Act, ss. 100, 197. It. S. O. 
1877 c. 50.]

See Barren v. Kirby, It. it .1. Dig. 2800 ; 
Shaw v. Shaw. 0 < >. S. 458 : Whaler v. Ber
nard, 0 O. S. 548 ; Cordon v. Robinson. 3 P. 
It. 300; Bender v. Byi ne. 22 «P. 328; l/c- 
Kenzie v. Kittridge, 21 P. 145; Brown v. 
Tates, 1 A. It. 307.

VIII. Repleaoer and Venire de Novo.

Replcader.]—See Lount v. Smith, 5 U. C, 
It 302: Hamilton v. XAmrs. 5 V. <'. It. 300; 
Anglin v. Township of Kingston. 10 IT. ('. R. 
121 ; Turner v. Bowerman, 29 U. C. It. 187.

Venire de Novo. | See Maekl'tn v. Afc- 
Mieking, I IT. ( '. It. 204 ; Dodge v. Muir, 7 
IT. It. 520: Melville v. Carpenter, 11 V. C. 
It. 202: Ownis v. /'«reel!, 11 V. (’. It. 390; 
Manning v. Rossin, 3 ('. P. 89; Stephens v. 
Stephens. 24 (’. P. 424 : //am v. /tear#/. 0 C. 
P. 510 ; Decow v. 7’ait, 25 V. It. 188; 
Smith v. Carder, 11 U. C. It. 77; Bille v. 
Carman, 14 A. It. 050.

IX. Setting aside or Striking out 
Pleadings.

1. Embarrassing Bleas.

The court refused to strike out several viens 
on the ground that they amounted to the 
general issue, which was also pleaded ; and, 
semble, the plaintiff should have demurred. 
Truux v. Christy, Dra. 213.

Plea set aside as being tricky, meant for 
delay, and not issuable. Sherwood v. A/oreA, 
1 C. L. Ch. 170.

Pleas ordered to he amended as calculated 
to prejudice or embarrass, within s. 119 of O. 
L. P. Act. t/rcen v. Hurd, 4 P. It. 330; 
Cowan v. WAi/e, 9 L. J. 131.

Having erroneously treated a plea as a 
nullity, and signed judgment, which was *-t 
aside, it was held not to prevent the plaintiff 
from afterwards moving to set the plea aside 
as irregular and embarrassing. Abell v. (Vlen, 
0 P. It. 04.

An equitable plea to an action upon a 
promissory note, that the plaintiff had cove
nanted to pay the defendant’s debts, which 
covenant he had broken, whereby the defend
ant was damnified to an amount equal to the 
amount of the note sued upon :—Held, had, 
and struck out ns embarrassing. Griffith v. 
Griffith, 0 P. It. 172.

Action against a married woman on a 
promissory note. Plea, coverture. Replica-
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tion, that the noto was made with respect to 
property which was defendant’s separate prop
erty. within the meaning <>f 35 Viet. c. 10, s. 
9 There was also a replication, on equitable 
grounds, that the defendant had separate 
estate:- Held, that the first replication must 
be struck out as unnecessary and embarrass
ing. Quebec Hunk v. Jlotce, ('» I*. It. 347.

The (*. L. T. Art, It. S. O. 1S77 c. 50. s. 
120, empowers the court or a Judge to strike 
out pleas not merely where they are embarras
sing. because confused in terms and so diffi
cult to understand, but where they combine 
several defences in one plea, or are repetitions 
of n defence already pleaded, and may thus he 
embarrassing, or prejudice a fair trial. In 
this case, being an action on promissory notes, 
the defendant, having pleaded total failure of 
consideration, added other pleas repeating that 
defence, and setting up, besides, another agree
ment, not necessarily connected with the 
notes, and so staled as to leave it uncertain 
whether it was intended as a separate defence 
or as supporting the other defence: — Held, 
that such pleas were properly struck out. 
Abell v. McLaren, 31 C. P. 517.

See, also, Simpson v. Kerr, 33 U. C. It. 345.

2. False or Fraudulent Picas.

Even after verdict the court will order a 
plea of release to be taken off the files, if 
clearly shewn to lie fraudulent. Rotcand v. 
Tyler, 3 O. S. 030.

The court will not interfere summarily to 
set aside a plea on the ground of fraud, except 
in manifestly clear cases. Maltenbrrgcr v. 
McLean, 4 U. ('. It. 350; Smith v. Dissitt. 5 
U. C. It- 200 ; Matt v. /fut//. 1 C. L. Ch. 103.

A Judge has power to strike out a plea false 
in fact, when a proper case is made out for 
doing so. Hours v. llotccll, 2 C. L. Ch. 134; 
Bank of Upper Canada v. Ketchum, 4 L. J. 
GO. See Manser v. Stoutcnburgh, 13 U. C. It. 
184.

To an action on a bond, the defendant’s 
only plea was clearly no defence, but by de
murring the plaintiff would be thrown over 
an assize. On an affidavit that the plaintiff 
believed the plea to he vexatious and false, it 
was ordered to be set aside, and defendant 
was allowed to plead issuably, on terms. 
Bears v. Seville, 1 P. It. 3G1.

When a plea has been struck out as false 
and had in law, another plea setting up the 
same defence, but so worded as to make it 
nod in law, will not in general lie allowed, 
‘leading a second time without paying the 

costs of previous pleas struck out with costs, 
will not make the latter pleas irregular. Bank 
of Upper Canada v. Ketchum, 4 L. J. G9.

A plea merely for time, and admitted in a 
proceeding in the cause to be false in fact, will 
be struck out under 34 Viet. c. 12, s. 8, and 
leave given to sign final judgment. McMaster 
v. Beattie, G P. it. 1G2.

Ejectment on mortgage. Defendant ap
peared. but on examination under Adminis
tration of Justice Act. 1873, he admitted the 
execution of the mortgage, and that the de

fence was merely for time :—Held, that the 
appearance and defence could not be struck 
out. as defendant was entitled to possession 
until plaintiff should prove his case. Metro
politan Building und Savings Society v. 
liodden, G P. It. 294.

A summons to strike out defendant’s plea, as 
proved to be false by his examination under 
the Administration of Justice Act. was dis
charged, although there could be little doubt 
that the plea was false. It involved a point 
which required evidence for its establishment 
in addition to defendant’s admission, and no 
matter how clear the case might be, there was 
not power to strike out the plea unless the 
defendant, in a proceeding of the court, ad
mitted it to be false. Costs to be costs in the 
cause. Turner v. Scill, G P. It. 295.

Held, that defendant's admission that hi* 
defence was for time, was not sufficient evid
ence of the falsity of the plea to entitle the 
plaintiff to have it struck out ; but that the 
further admission that lie had “ no real de
fence,” supplied the defect. Davis v. Code, 
7 P. R. 2.

Defendant contracted to sell and convey to 
plaintiff certain real estate, and covenanted to 
give possession within certain times specified. 
Defendant found it necessary, in order to re
cover possession of the property from a third 
party, to require from plaintiff an assignment 
of all his interest in the land. The deed of 
assignment was accordingly made by plaintiff 
to defendant, and only for the purpose of the 
proposed action of ejectment. Afterwards 
plaintiff, not having received possession of the 
laud according to the terms of the contract, 
commenced an action against defendant on 
his coxenant. Defendant pleaded that before 
breach, the plaintiff, by the deed already men
tioned, bargained, sold, and assigned to de
fendant all his interest in the land. Plain
tiff. with a full knowledge of the facts, in 
order to get down at the then approaching 
assizes, took issue and served notice of trial. 
Afterwards plaintiff obtained a summons to 
set aside the plea with costs, and to be allowed 
to sign judgment as for want of a plea, with
out prejudice to his notice of trial, and that 
such notice of trial should stand ns a notice 
of assessment of damages, the plea being 
against good faith : or that the plaintiff 
should, without prejudice to the notice of 
trial, have leave to reply on equitable grounds 
the facts above stated. An order was made 
to strike out the plea, and giving plaintiff 
leave to sign judgment unless he preferred to 
take an order to add the proposed equitable 
replication ; but, under the circumstances, the 
Judge refused to go further, and allow the 
notice of trial to stand. Dickson v. Grim- 
shawe, 10 L. J. 192.

Upon an application to strike out pleas un
der the A. J. Act, leave may be granted to add 
a plea if supported by affidavits verifying the 
same. Johnson v. Johnson, 7 P. It. 288.

Pleas struck out, under the circumstances 
detailed in the report, as being shewn by de
fendant’s examination to be untrue, lb.

Upon his examination under R. 8. O. 1S77 
c. 50, s. 150, the defendant swore that lie did 
not know whether the note sued on was stamp
ed or not when it was signed, and a co-defend
ant swore that it was :—Held, that the plea 
could not be struck out, for that can only be 
done under the above Act where defendant
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admits it to be untrue. Imperial Hank v.
Sum mvrfelt, 7 1*. K. 320.

To an action on a promissory note defetid- 
un .'Miled tin* Statute of Limitations. Five 
y mi ■ after the note was mad** defendant 
- .'1 an agreement written on the note that 
ii " -lioulil continue a good security notwith- 

.ii 'I m- tin- Statute of Limitations." Leave 
to strike out the plea was refused, but the 
I',aintiiï was allowed to nut in a six-cial re- 
l'i.cation. I‘out v. Leys, « l1. It. 357.

Ii' f' limits uj»on their examination under 
11 S 11. 1S77 c. 50, s. 150, admitted that their 
m h mound for denying the plaintiffs' incor- 
11**r.11ion was, that they did not know that the 
|i.an,tills had ever been incorporated, and 
in ki iwh-dged that they had joined in a bond 
to t! •• plaintiffs as a company:—Held, that 
the iai could not be struck out, as evidence 
ini;:! be produced shewing that they had 
" , , I to In- a corporate body. Queen Ins. 
Vo. v. Huyd. 7 I*. It. 379.

peg g v. Nasmith, 28 C. I’. 330; Doyle 
v. «/a cm .Sound Printing Co., 8 1*. It. 09.

3. Other Cases.

Count —Jurisdiction.]—Striking out count 
in county court suit, to meet objection as to 

I,ctio». Fitzsimmons v. McIntyre. 5 1*. 
It. lilt.

Comity Court — Title to l,and.] — 
A county court Judge, at the trial of a case. 
ni1-'1 ila- application of plaintiff’s counsel, 
struck out a count of the declaration and all 
H : ! ngs relating thereto, because the pleail- 
i’i-s •under ousted his jurisdiction, by 
hr i g.ng title to land in question :—Held, that 
In* hid the power to do so. Pit: aim mom v. 
McIntyre. 5 I». It. 111).

Issues of Fact—Order*—Leave to Plead.] 
A ih fendant will be allowed, where the plain- 

till - declaration is held bad on demurrer, 
l ivment of the plaintiff's costs of the 

nt• :i!".11i<»n and of the replication, to strike 
out tin- issues in fact upon some of the pleas, 
anil i "i-il not move to rescind the order allow- 
r - !. ii i<> plead several matters. \\ estover v. 
Broun, 5 I*. It. 215.

Re.ord Containing Plea Stricken
out. See Atkina v. Clark, (1 O. S. 33.

Replication — .Vo Equitable Anetrcr.] — 
^v. Equitable Ins. Co.. 18 U. C. It.

Summons — Amended Plea. 1 — See Ed-
mu»i(/«oii v. ticott, 1 C. L. Ch. 88.

X. Time for Pleading or Replying.

1. Demand or Notice to Plead.

C. !.. [-. Act. t. 101, R. S. O. 1877 c.

read v. Johnton, Tny. 480: Bant at
I",........  v. Il-Htc. 0 C. I,. J. nil;
I'M- T T ■ 101 Oitti Bank V. Mncka». 
*- 1 I-. J. 110: Lock v. Todd. 8 P. R. Go|

Robinson v. MeOrath, It. & J. Dig. 2784 : 
Henderson v. Ho niton. 1 V. L. Ch. 38; Durait 
v. Garrett, ib. 40.

2. Rule to Plead.

[This is abolished. See C. !.. P. Act. s. 101, 
R. S. U. 1877 c. 50. J

For decisions on the subject, see Mead v. 
Huron, Tay. 180; Campbell v. Herrie, ib. 381 ; 
Smith v. Sumner, ib. 308; Heryin v. Thomp- 
aon, Dra. 1.

3. Other Cases.

Amended Declaration.] —See Fuller v. 
Hall. II. T. 5 Viet.. It. & II. Dig. 301 : < om- 
mcreial Hank v. Houlton, 1 C. L. Ch. 15; Rosa 
v. Kline, 1 P. It. 91.

Computation of Time.]—See Vrooman 
v. Shuert, 2 I*. It. 1 : Rulout v. Orr, ib,
231; Moore v. Grand Trunk R. W. Co., ib. 
227 ; Cameron v. Cameron, ib. 259.

Demand of Oyer — Computation of 
Time.]—See Elliott v. Duggan, 1 P. It. 147.

New Assignment. |—See Unger v. Cros
by, 3 O. S. 175; McDonald v. McKinnon, 8 
P. It. 13.

Order for Costs. | -See Craik v. Alleyn, 
1 C. L. Ch. 70.

Order for Further Time Yrcmify.]— 
See Small v. Mackenzie, Dra. 241.

Stay of Proceedings Security for Cost» 
—Computation.] —See Ryle y v. Punncntcr, 2 
0. L. J. 208.

--------- Summons — Computation.] — See
Dean v. Thompson, 4 P. It. 301 ; Wood v. 
Nichols, ib. Ill; McDonuld v. McEican, 0 P. 
It. 18.

XL Waiver of Defects in Pleading.

Demand for Security for Costs.] —
See Teal v. -Iones, 2 P. It. 03; Me.Kamec v. 
ReilUy, 13 U. C. It. 197.

Notice of Trial.| — See Archibald v. 
Cameron, 1 P. It. 138.

Plea of Justification. ] —See Watson v. 
Gas Co., 5 U. C. It. 202.

Proceeding with Trial.]—See Snow v. 
Johnston, 1 P. It. 150.

Recognition of Irregular Service.] —
See Hroien v. Goodcvc, 2 C. L. Ch. 158.

Service Ierrptanre of.]—See The Queen 
v. Stewart, 8 P. It. 297.

PLF.ADIXC IN EQUITY BEFOUL THE 
JUDICATURE ACT.

I. General Principles.

Construction of Pleading—Facts within 
Knowledge of Opposite Party.]—It is the duty
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of the court on perusing n pleading with a 
view of ascertaining whether or not it is suffi
cient on demurrer, to put a lair and reason
able construction on the pleading, to ascertain 
what is reasonably to he inferred from the 
language used: and. if. as a whole, it presents 
a case entitling the plaintiff to relief, to allow 
it to stand, and even if there be some state
ments which if t.ik“ii alone would render the 
case ambiguous, yet these should he taken in 
connection with the remainder of the plead
ing so as to make, where practicable, a con
sistent story entitling the party to relief. A 
pleader when dealing with facts peculiarly 
not required to he as precise and particular 
as if the pleading were in respect of matters 
known to both. Where a hill alleged, with 
sufficient certainty, enough to shew, if true, 
the relation of trustee and cestui quo trust to 
exist between the plaintiff and defendants, 
the court, although portions of the hill did 
not come up to the requirements in this re
spect, overruled a demurrer for want of 
equity. The order allowing a demurrer for 
want of jurisdiction, 21 Ur. 4.ri, affirmed on 
rehearing. Grant v. Eddy, 21 Ur. 6(18.

Dower — Express .1 verm cut.] -Where a 
widow is made a defendant as being entitled 
to dower, it is not sufficient for the hill to 
allege that the husband died leaving her his 
widow; the hill should further expressly aver 
that she is entitled to dower, and that she 
claims to he so entitled. Martin v. McGlashan,
15 «.i 186,

Positive Allegations. | On demurrer 
ore tenus : Held, that every material alle
gation in a hill must he positive. Yarrington 
v. Lyon, 2 Cb. Ch. 22.

Reformation of Document — Opposite 
PartyA Semble, ii does not follow because a 
plaintiff asks in his hill for reformation of a 
document that therefore a defendant is en
titled to claim the same relief though he has 
not asked for it. Wolffe v. Hughes, 1 O. It. 
322.

Stating Effect of Document. | -Where 
a party alleges the legal operation and effect 
of an instrument, he is bound by such alle
gation. Foster v. Beall, 15 Ur. 244.

Useless Statements (,'ostH.]—Pleadings 
should tie in language and statement as brief 
and concise ns possible, and neither matters of 
argument nor evidence should be introduced 
iii|o them. Where pleadings are filed con- 
taiuiin: useless or improper statements, or 
admissions so restricied as to render proof 
necessary, the costs of such pleading will not 
be allowed to the party tiling it; bill, on 
the contrary, lie will he ordered to bear the 
costs occasioned thereby. Kennedy v. Laiclor, 
14 Ur. 224.

II. Answers.
1. Amendment.

Set Gugqisberg v. Mutual Ins. Co.. 24 Ur. 
350 : Feh i kin v. McEarlanc, 4 A. It. 25; S. 
C.. 9 A. It. 429.

2. Scandal and Impertinence.
See Good v. Elliott. 1 Ur. 389; Hutton v. 

Smith, 1 Ch. Ch. 1S4 ; Jones v. Huntington, 
3 Ch. Ch. 117.

3. Supplemental Answers.

la) Application for Leave to File—When 
Granted.

See Walsh v. DcBlaquiere, 12 Or. 107 ; 
McKinnon v. McDonald, 13 Ur. 152; Trust 
and Loan Co. of Canada v. Boulton. 18 Ur. 
234 ; Cherry v. Morton, 1 Ch. Ch. 25; II i ir 
v. Matheson, 1 Ch. Ch. 238; Beattie v. Mut 
ton, 14 Ur. 08(1 ; McKinnon v. Macdonald, 2 
«'I,. Ch. 38; H Ch. Ch. Ill
Torrance v. Crooks, 1 E. & A. 230 ; Prince v. 
Brady, Hi Ur. 375; McIntyre v. Canada Co., 
is Ur. 307: Shaw v. Thomas, 19 Ur. 489; 
Boyd \. Should ire, 22 Ur. 1; Seaton v. Fen- 
trick. 7 1'. It. 140 : Pctcrkin v. McFarlanc. 0 
A. It. 251; S. ('.. 4 A. It. 25; Bight v. II ay. 
8 T. It. 320.

(hi Application for Leave to File—Forum.

Set Attorney-General v. Casey, 2 Ch. Cb. 
279 ; Harding v. Harding, 0 l\ It. 95.

4. S«rearing to.

See Crawford v. Policy, 1 Cb. Ch. 8; 
Gordon v. Johnson, 2 Ch. Ch. 205.

5. Time for Answering.

Amendment. 1 — See Carter v. .It/am#. 3 
Ch. Cb. 57.

Computation of Time.]—See Irwin v.
Lancashire Ins. Co.. 2 Ch. Ch. 291.

Extension of Time.] —See Shanahan v.
Fairbanks, l Ch. Cb. 207.

Leave to Answer after Time Ex
pired. | See Merrill v. Ellis. 1 Ch. Ch. 208; 
London v. London, 2 Ch. Ch. 40 : Irwin v. 
Lancashire Ins. Co., 2 Ch. Ch. 293 ; llitchie 
r. Gilbert, 3 Ch. Ch. 377 ; Homelyn v. H’Aite, 
0 V. R. 120.

Notice of Filing. |—See Smith v. 3/uir-
head, 2 Ur. 395.

Service out of Jurisdiction -Shorten
ing Time.]—See Bloomfield v. Brooke, 0 I*. It. 
205.

Substituted Service of Bill.] — See
Crookshank v. Sager. 1 Ch. Ch. 202.

6. Other Cases.

Compromise of Snit.] — See Small v. 
Fnion Permanent Building Sociotg, 0 P. R. 
200.

Evidence — Effect of Irfwmflions.l — See 
Williamson v. Ewing, 27 Ur. 590.

Office Copy - Application — Notice.]— 
See Stewart v. Itichardson. 2 Ch. Ch. 443.

Public Policy—Illegality—Sufficiency of 
ML galion.]—See Langlois v. Baby. 10 Or. 

358, 11 Ur. 21.
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Seal of Corporation — Mandamus.]
- , v. Wolfe Island It. » . and
Canal Co.. 3 Ch. Ch. 358.

Siierial Answer -Petition of Review.] 
Robson x. W ride, 14 Ur. (MM).

Statute of Frauds. | See Butler V. 
Church. IS (Jr. 10»; » Me v. W ilde, 20 Ur. 
-.21.

Usury.] — See Emmons v. Crooks, 1 Gr.
159.

III. Bills.

1. Amendment.

(a) After Answer.

Srr McXob v. Oin/nnr, 1 Gr. 127 ; Carney 
v. Boulton. 1 (Jr. 423: City Hank x. Amsden, 
7 1. .1. 293; A'emp v. Junes, 1 Ch. Ch. 374 ; 
Ai' hihald v. Hunter, 2 Ch. Ch. 277 ; Mc- 
Otlhnay v. McConkey, 0 I*. K. 5(5.

(b After Réplication.

W'uodstock v. Niagara, 1 Ch. Ch. 100; 
K-rr v. Finlayson, 3 Ch. Ch. 497 : Jackson v. 
Robertson, 7 P. K. 148.

(Cl At and after Rearing and after Decree.

Sir Street x. Hope boom, 3 Gr. 128 : Rees 
v. Wit truck. 0 Gr. 418; Aitchison v. Coomlrn, 
ft fir. (543 ; McCrumm v. Crawford. 9 Gr. 337 ; 
Itarrett x Crussthwatte, 9 Gr. 422 : Finlay- 

i X. Vulinrd. 10 Gr. 130: Cunningham x. 
Cin iiingham, 10 Gr. 450 : Fraser v. Rodney, 
11 Gr. 120; McIntyre v. Cameron. 13 Gr. 475 ; 
Iti'i'i'ir x. Allan, 15 Gr. 358 ; Conlin v. Kl
im id Gr. 541 ; Allan x. Neu man. 10 Gr. 
• "T : C’ooA- \". Jones, 17 Gr. 488 ; Oillatley x. 
White, IS (Jr. 1 : McIntyre x. Canada Co.. 
IS (Jr. 307; Forrester v. Campbell, 19 
Or. 143: Metallic ray v. McConkey, 0 V. It. 
r.',; lhii.de V. McCatc, 22 Gr. 254 : Foley v. 
/ ■ /. •_'(! (Jr. 403 ; Barrett v. (lardncr, 1 Ch.
Ch 114 ; La m ason x. Buckley, 2 Ch. Ch. 334 ; 
/(u of Montreal v. Power, 2 Ch. Ch. 47 ; 
/’■ » h r x. Hale, 23 S. C. It. 205.

(d) Costs.

Emmons x. Crooks, 1 Gr. 558 : Apple- 
> Baker, 2 Gr. 428 : McUillivray v. 

' i/,<!/. 9 C. L. .1. 1(51; »’rwi v. Rankin, 
1 Ch. 190; V.uirr X’. Campbell, 3 Ch. Ch.

(e) 1/ofioii for Leave to Amend.

Applcgarth x. Baker, 2 Gr. 428 : Bowen 
1 ''in r. 1 Ch. Ch. 208; Baird v. White. 1 

< . (,'h. 275; McDoncll x. McKay, 2 Ch. Ch.
243.

(f) Practice in Amending.

.Yeteon v. Robertson. 1 Gr. 530 ; Corr 
v. i.’olfett, 9 C. L. J. 52; ffflt v. Hill, 2 Gr.

i (>92 ; Connolly x. Montgomery, 1 Ch. Ch. 20; 
lluttan v. smith, 1 Ch. Ch. 290; Tyron v. 
Fears, 2 Ch. Ch. 490; Bolster v. t'oehrane,
2 Ch. Ch. 327 ; / '/ « /.«•/« v. Winkler, 3 Ch. Ch. 

1 KH •; Me Murray v. (hand I'runk /*’. ». Co.,
3 Ch. Ch. 5( m; ; » ate mus v. Farran, 0 1*. it. 

, 31 ; Taylor v. Hull, 29 Gr. 101.

(g) Other Cases.

After Judgment on Demurrer sta
tute o/ Limitations -Trust.]—See MvFadyen 
v. Stewart, 11 Gr. 272.

Changing Nature of Snit.|- See Craw
ford v. Rradhuni. 1 Ch. Ch. 280 ; Mcdillirray 
f, \h 1 onk*y, o P. ». 66.

Confession and Avoidance of An
swer. |—See Cox v. Keating, (5 P. It. 31(5.

Examination of Amending Party.] —
See Fowler x. Boulton, 12 Gr. 437.

Order Nisi to Dissolve Injunction -
Amendment of Bill before Dissolution An
swer to Amendment—Costs.]— See Fisher v. 
Wilson, 1 Gr. 218.

Title Acquired after Bill Filed. | —
See Adamson x. Adamson, 25 Gr. 582; Hum
ble v. Larush, 27 Gr. 187.

Unnecessary Amendment.] — See Wil- 
mott x. Boulton, 1 Gr. 479.

2. Certuinty and Farticularity.

Account Allegation of Payment.]—The 
bill alleged that tenants pur autre vie had sold 
and conveyed to a railway company land for 
their roadway. After the cesser of the life 
estate the parties entitled in remainder filed a 
hill ngninst the vendors and the company, 
seeking discovery ns to xvhnt estate or interest 
the vendors had conveyed, stating that the 
company alleged that they had paid the ven
dors the full price of the fee in land, and that 
they (tlie vendors I xvere liable to account for 
the price so paid, and prayed for an account 
and payment to the plaintiffs of u proper share 
or proportion thereof Held, on demurrer by 
the vendors, that no sufficient ground of equity 
xvas alleged against them ; the plaintiffs, how
ever, to he at liberty to amend their bill as 
they should be advised. Uwston x. thand 
Trunk R. » . Co., 20 Gr. 93.

A railway company paid to tenants for life 
the full price of the land conveyed by them to 
the company for their line of railway, and on 
the cesser of the life estate the parties entitled 
in remainder filed a hill staling that the rail
way company assumed to purchase the lands 
for the right of way : that the company alleged 
that they had paid the full consideration for 
the land to the tenants for life ; submitting 
that if the company did make such payment 
they did so in their own wrong, and asking for 
payment of the plaintiff’s share of the pur
chase money : — Held, (1) that the xvord 
“assumed” was a sufficient allegation of the 
fad of sale and conveyance. But (2) that 
the statement that the company “ alleged " 
that the purchase money was all paid to the 
vendors was not such a positive statement of
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the fact of payment to the tenants for life us 
to make them proper parties lo the bill, and 
a demurrer was allowed on this ground. 
Uuston v. (irand Trunk It. IV. Co., 28 Ur. 
428.

Damage Statement of.]—In a bill tiled 
by a mortgagor against his son, a bidder at the 
sale by a loan company, to which bill the com
pany and one It. were also defendants, it was 
alleged that it had been agreed between the 
son and it. that, in consideration of the son 
securing to I!, a debt of the plaintiff, It. would 
advance the deposit necessary to enable the 
son to buy the land at the sale; that the son 
should attend and buy in the land, which he 
accordingly did; that in consequence of It.'s 
refusal to make the promised advance the son 
was unable to carry out the sale; that the 
bidding of the son deterred others present from 
bidding; and that 1$. afterwards privately 
boughi the land at a great undervalue, to the 
loss of the plaintiff :—Held, on demurrer, that 
the bill sufficiently, though innrtiiiealJy, 
alleged that by reason of It.’s agreement and 
refusal to make the advance agreed upon, he 
hud occasioned an abortive sale and prolited 
thereby, to the loss and damage of the plain
tiff. Campion v. liraekenridge. 28 Or. 201.

Deed--Allegation of Delivery.]—Held, that 
the bill set out in the report sufficiently 
averred the delivery of the alleged deed, and 
that the defect, if any, was removed by the 
answer. Smith v. Doyle, 4 A. It. 471.

Dower -liar by Lapse of Time—Statutes. \ 
—In a bill seeking to obtain the benelit of a 
sale of land freed from the dower of the 
widow of the deceased owner, it was alleged 
that he had died at such a time as would, if 
true, bar the widow’s right to dower, and sub
mitted " that the defendant E. 11. (the widow) 
is not entitled to dower:”—Held, a sullicicnt 
allegation that the defendant's right to dower 
was barred by the statute, though it omitted 
to state that this was the legal result of any 
particular statute. Hanks v. ILllamy, 27 Ur. 
242.

Positive Allegations—-Necessity for.]— 
Every material allegation in a bill should be 
positive; and an allegation that, so far as the 
plaintiffs knew, an assignee had not accepted 
the assignment executed by an insolvent, was 
held insufficient. Yarrinyton v. Lyon, 12 Ur.

An information to restrain a nuisance 
caused by the erection of a fence on a public 
highway, alleged that " the defendants or some 
or one of them ” had put up such fence :— 
Held, bad. ns being too uncertain an allega
tion tus to who had committed the act com
plained of. Attorney-General v. Boulton, 20 
Ur. 4U2.

By an amendment it was stated that, subse
quently to the tiling of the bill, the Federal 
Bank gave notice that they claimed a lien on 
A. M.’s bond to S. M. to assure payment of 
the purchase money ns assignee of S. M., but 
there was no distinct allegation that a bond 
was given:—Held, that the defendants could 
not be required to answer a statement so un
certain and inconclusive. St. Michael's 
College v. Merriek, 1 A. It. 520.

partnership, a mortgage being taken back to 
secure part of the purchase money, and one 
of the partners subsequently died : Held, that 
the right to enforce payment of the unpaid 
purchase money remained in the surviving 
partner, whether the subject of sale was to be 
treated as realty or goods and chattels. In 
such a case, the plaintiff in his bill set forth 
that he, as well on his own behalf ns that of 
the firm, sold to the purchaser and the pur
chaser bought from the plaintiff and the lirai ; 
and then alleged the death of his partner. 
“ leaving the plaintiff sole surviving partner of 
the said linn; and the plaintiff is now solely 
entitled to all the interest of the said lira un
der the said agreement with the defendant,” 
the purchaser:—Held, that this sufficiently 
stated the title of the plaint iff as the sur
viving partner of the firm. Bolckow v. Foster,

A bill set forth the plaintiff's title to land 
by mesne conveyances from the grantev of the 
< rown ; stating that the plaintiff had gone 
into possession, not saying when, and not say
ing that any of the parties through whom lie 
derived the title had been in possession. It 
alleged that the defendant pretended to be able 
to establish title to the land by possession as 
the assignee of one E. K. ; and that E. K. was 
for a short period (not saying how long) in 
possession. It charged that the conveyance to 
the defendant was a cloud on the plaintiff’s 
title, and prayed the usual relief. The bill 
was taken pro confesso :—Held, that its 
allegations were insufficient and too vague to 
entitle the plaintiff to a decree. Carson v. 
Crysler, Hi Gr. 41)1).

A bill alleged that the defendants A. laid 
taken from their co-defendants B. their “ line 
of railway for a certain number of years, yet 
unexpired, and under the said agreement the 
defendants A. claim to hold, run, and operate, 
as they are now doing, the said line of rail
way:"- -Held, on demurrer, that this stated 
sufficiently the title of the defendants. Pater- 
son v. Iluffulo and Lake Huron It. H'. Co., 17 
Ur. 521.

The bill stated that the plaintiff was grand
son of L„ who had died intestate:—Held, that 
this did not sufficiently state the title of the 
plaintiff. Lariu v. 11 ulker, 28 Ur. 210.

2. Cross üill.

Necessity for. |—See Buchanan v. Cun
ningham, 10 Gr. 512.

Subject of.]—See Direct Cable Co. v. 
Dominion Telegraph Co., 28 Gr. 048.

4. Multifariousness.

Soc Young v. Wright, 27 Gr. 224; Glass v. 
Munsen, 12 Gr. 77 ; Cole v. Clover, 10 Gr. 
292: Goctler v. Eckersvitle. 15 Ur. 82; Connor 
v. Bank of Upper Canada, 12 Gr. 42; McKen
zie v. Brown, 15 Gr. 399: McLaren v. Fraser, 
IT> Hr. 239; Nelson v. Robertson. 1 Gr. 530; 
Gillespie v. Grover, 3 Ur. 558; Pypcr v. 
Cameron, 13 Gr. 131; Crooks v. Smith. 1 Gr. 
856; Loucha v. Louche, 12 Op, 848; Kelly v. 
Ardell, 11 Gr. 579: Campbell v. Campbell. 29 
Ur. 252 ; Gunn v. Trust and Loan Co., 2 0. 
It. 293.

Title—Statement of. ] — Where a sale of 
railway stock and bonds was effected by a
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fi. Prayer for General lit lief. 1 SO ; Abbott v. Canada Central R. II". Co., 24
I Ur. 571).

Sir Uaughan v. Sharpe. (I A. It. 417; ■ ——
I' illipi Royal Niagara Hotel Co., 25 Ur.

; ti unn v. Truxt atnl Loan Co., 2 (). It. 4. Setting down.
; ./< su/yi v. Grand Trunk R. IV. Co., 7 A.

l;. Ijs ; A cl non v. Robertson, 1 Ur. 530; Wee Winstanley v. Ring’s College. 1 O. 8. 
i, i,i Im hi \. ( ha huer», U Ur. 231) ; Clark v. 228 : Carroll \. McDonald, 15 <ir. 321): X/e- 
t.b<j, 11 Ur. US. | renson y. Ilodder, ib. 542; Raid win v. Burst,

U. Supplemental Rill».
So, Me.Xab v. Gwynne, 1 Ur. 240; Martin 
Kennedy, 2 Ur. SO.

5. Time for Demurring.
Sac Sanders v. Christie. 1 Ur. 137 : Whit» 

v. Ranker ville. 2 Cli. Ch. 40; Roultbee v. 
Cameron, 2 Ch. ('ll. 41; Chamberlain v. J/c- 
Donuld, 2 Ch. Ch. 201.

Duncan v. (,eary. 10 Ur. 34: Fenton v. 
i / ' 1 Ch. Ch. 25; Baxter v. Campbell. 2
• i Ch. 39 ; Frietsch v. IVrinWcr, 3 Ch. Ch.

Sec post, Trial.

8. Other Case».

Chargee In Bill -Aneiccr—Demurrer.]— 
Sir ,/• Murray v. Mort hern R. IV. Co., 23 Ur.
131.

Fraud Cost»—Relief — Demurrer.] — 
S.r sounder» v. Stull. IS Ur. 5UU.

Failure to Allege.]—See Commer
cial Rank of Cunada v. Cooke, 9 Ur. 524.

Operation of Inutriinient—Allegation 
<m Z".| See Foster v. Beall, 15 Ur. 244.

Title Different Capacity.]—See Fishery. 
Wilson, 1 Ur. 218.

IV. Demurrers.

1. Coefe o/.

Divided Success.J—See /‘aine v. Chap- 
• «I Ur. 338 : Well// v. Ardcll, 11 Ur. 579; 
11 ■ McKay, 20 Ur. 421 ; Roche v. Jor

dan, 2'i Ur. 573 ; Prince v. Lough, 24 Ur. 270.

Submitting to Demurrer —- Amend- 
"" See Martin v. Weid, 0 L. J. 143.

U instante y v. King’» College, 1 O. S.

0. Of/ier Cases.

Ground of Demurrer -Pendency of .ln- 
o//ier Acfton.]- -See Direct I niteu stair*

I Cable Co. v. Dominion Telegraph Co. of 
i Canada, 8 A. It. 410, 28 Ur. 048.

Minor Relief. |- See Mutehmore v. Dari*, 
14 Ur. 340.

Municipal Corporation - Settlement — 
Ry-luw- A cv'ssity for Alleging. 1 Set- Vil- 
lage of Gravmhurst v. Township of Musk oka, 
20 Ur. 439.

Notice of Fraud.]—See KHvhen v. 
Kitchen, 10 Ur. 232.

Parties — Alternative Relief—Appeal.] — 
See Simpson v. Smyth. 1 E. & A. 9. 2 O. S. 
129. See, also. Smyth v. Simpson, 5 Ur. 104, 
7 Moo. V. C. 205.

Reference to Documents.]— See Long
head v. Stubbs. 27 Ur. 387.

Reference to Statutes.]—See Kiely v. 
Kiely, 3 A. It. 438.

Specific Performance — Right to Decla
ratory Judgment.]- See Calvert v. Rurnham, 
0 A. It. t>2U.

V. Filing Pleadings.

Taking off Files.]—See Connell v. Con
nell, 1 U. S. 232.

•--------- .Vo/ice of Filing.]—See Lewis v.
Jones, 9 L. J. 133.

2. For Want of Fquity.
• Cornish Silver Mining Co. v. Full. 21 

■ ''2: z 'if// WiaAt and Heating Co. of Lon- 
Ma, fie, 28 Ur. 303 ; Grcig v. Green. 0 

-I": Xian#: v. Hartriek, 7 Ur. 101 ; ,1/al- 
Maleolm, 2 Ch. Ch. 200; McLean v. 

■ Ur. 507 ; At tor ney-Gcncrul v. /nfrr- 
il Bridge Co., 27 (ir. 37; Xf. Michael'» 

. v. Merrick, 1 A. It. 520.

3. Form of.
' Ferguson v. Kilty, W Or. 102; Bennett 

\ 11 ’"'.2 Ch. Ch. 107 ; Walker v. City of
‘ . 1 Ur. 447 • \tnrtin v h',>iitu>/7n

---------  .Vo/tee of Filing — extension of
Time.]—See Parker v. Brown, 3 Ch. Ch. 354.

---------  Notice of Filing — Service. ]—See
Hayes v. Shire, 0 P. It. 41.

---------- Notice of Filing—Solicitor.] — See
Rathbun v. Hughes, 3 Ch. Ch. 100.

--------- Want of Authority — Applicant —
Xfafu*.]—See Quants v. Smeltzer, 0 P. It.
120.

Time of Filing — Computation.] — See 
Wilson v. Black, 0 P. It. 130.

Waiver of Irregularity.] -See Rattan 
v. Smith, 1 Ch. Ch. 184
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VI. Replications.
Leave to File -foe/*.]—See Beckett v. 

Rees. 1 Ur. 434.
New Matter.]—See Cox v. Keating, U V. 

R. 3RJ.
See also Wilson v. Black, li I*. It. 130.

VII. Miscellaneous Cases.
Dismissal of Bill—.1 ffidavit—Cross-ex

amination.J- See Miller v. Start, 10 Ur. 23.
Fraud Kvidcnee of—Specific Perform- 

ann - Statute of Frauds.] — See Wright v. 
Henderson, 1 U. S. 304.

Usury Xcccssity for /'leading.] — See 
Proudfoot v. Bush, 7 Ur. 518.

PLKAMXU 81.NCR Tin: .IVDlVATUIti:
ACT.

1. Uenerally.
Admissions -Inference.]- When a plead

ing contains an answer to allegations in the 
opposite pleading, which is insensible if not 
read as admitting certain statements, those 
statements must he taken as admitted. Rich- 
ardson v. Jenkin, 10 P. It. 202.

-------- Inference — Incidental Processings
—Quebec Laic.]—See (inertia v. (Josselin. 27 
8. C. It. 514.

Arrangement of Defences. | The
plaintiff should not be driven to spell out the 
defences set up in an action. He is entitled 
to have them set forth in such manner as will 
enable him. upon reading them, to form a 
fairly correct judgment as to their scope and 
meaning, and as to what is intended to be r<^ 
lied upon under them. Dryden v. Smith, 17

Conditions Precedent—Performance.] — 
Under tin* Ontario Judicature Act the per
formance of conditions precedent to a right of 
action must still he alleged and proved by 
the plaintiff. Home Life Association of Can
ada v. Ilandall. 30 S. C. 11. 07.

Hypothetical Defences. | — Qun*re, 
whether hypothetical defences can he pleaded. 
Smith v. l air, 14 O. It. 720.

Material Facts l hscnce of Denial.]— 
Under the system of pleading in the high court 
of justice and in county courts under the 
Judicature Act, rules 128, 140. 147. 148. 240. 
where a material fact is alleged in a plead
ing. and the pleading of the opposite party is 
silent with respect thereto, the fact must he 
considered as in issue. Waterloo Mutual Fire 
Ins. Co. v. Robinson, 4 U. R. 205, approved 
of. Seabrook v. I oung, 14 A. R. 07.

II. Amendment of Pleadings.
1. Adding or Substituting Xctc Claim.

Conspiracy- Account — Parties.]—The 
action as framed was to recover damages for

an alleged conspiracy between the defendants, 
the plaintiff's partner in a mercantile business 
and another, whereby they fraudulently and 
secretly withdrew money from the assets of 
the firm. The real grievance was the alleged 
misappropriation by the plaintiff’s partner, 
with the assistance of the other defendant, of 
partnership funds, to the injury of the part
nership and of the plaintiff. At the trial the 
plaintiff sought to amend by alleging that 
moneys were received by the ether defendant 
in trust for the lirai, and by adding the tirm's 
assignee for the benefit of creditors as a party, 
and by claiming an account :—Held, by a divi
sional court, that the amendment, which hud 
Is en refused, should have been granted upon 
proper terms as to costs. Held, by the court 
of appeal, that refusing the plaintiff leave to 
amend by adding the assignee of the tirm for 
the bene lit of creditors as a party and by 
claiming an account of the moneys withdrawn 
by tin- defendants, was a proper exercise of 
discretion by the trial Judge, which ought 
not to have been interfered with by the divi
sional court. Smith v. Boyd, 18 1‘. It. 70, 
2110.

Different Cause of Action—Service out 
of Jurisdiction — Limitation of Actions. | — 
Where a writ of summons in an action 
for a specilied cause has been issued 
and served upon defendants out of the 
jurisdiction, with a statement of claim, pur
suant to .in order under rule 271. and 
the defendants have appeared, an order niu.v 
properly lx* made allowing the plaintiffs to 
amend the statement of claim by adding a new 
claim for an entirely different cause of action, 
irovidod Hint it is a claim in respect of which 
cave to serve process out of the jurisdiction 
might have been obtained. Holland v. Leslie, 
11NUJ 2 Q. It. 450, followed. Held,
also, that the plaintiff's should, iu respect of 
the Statute of Limitations running against 
their added claim, lx* placed in the same posi
tion as it" their action for the added claim 
laid been brought at the date of the amend
ment, ! toga bourn \. MaoCttlloch, 17 P. K. 
377.

Foreclosure -Possession.] —The plaintiff 
indorsed Ins writ of summons and filed his 
statement of claim to recover possession of the 
land in dispute, as being tin* assignee of a 
lease made by him to the defendants, who as
signed to a third party, who assigned 
and surrendered to the plaintiff. The de
fence was that the lease was iu effect a 
mortgage, and fraud and want of considera
tion were alleged :—Held, that the plaintiff 
could not amend his statement of claim, and 
ask a foreclosure of the land as mortgagee. 
AJellhuryey \. McLiinnis, 0 P. K. 157.

Negligence - - Third Party—Direct Claim 
against.J—An action for damages for in
juries resulting from a defective sidewalk 
was brought against a city corporation, who, 
under R. S. ( ». 1887 c. 184. s. 531, s.-s. 4. 
obtained an order adding O. as a party defend
ant, and alleged in their defence that 0. 
was responsible for the defects in the side
walk. and asked a remedy over against him. 
O. delivered a defence denying the cause of 
action, and alleging that, if any accident oc
curred, it was through the neglect of the city 
l orporation. At the trial the jury found that 
O. occasioned the accident, and gave damages 
to the plaintiff. The plaintiff then applied for 
leave to amend the statement of claim by 
claiming directly against O.. which leave was
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gr.u.h'd. ami judgment was en to rod against O.
e damages awarded : I [eld, that the 

|,. to amend was properly granted, and the 
i i liraient should be atfirnied. Stilliway v.
I , ./ of Toronto. 20 O. li. 08.

Seduction Alternative fauna of Action— 
Su | In an notion for enticing away 
and having carnal knowledge <>f the plaintiff's 
, i i|i.'i\ the idaintilT was allowed at the close 
<,!" ihe case lo amend by setting uji. as an al- 
t.■ ît live cause of action, the enticing away of

‘ I.mghtcr and having connexion with her by 
and against her will, and consequent loss 

ui service. No application was made by the 
defendants to put in further evidence, nor 

any suggestion made that they were in 
aj prejudiced by the amendment :— 

IMd. that the amendment was properly al-
< oh v. tfiifth. 88 O. R. 21».

Specific Performance — Inconsistent 
fini in.y -At the hearing of a suit by P. to 
. t'fnivv performance of an agreement by the 
devisee of land under a will to convey it to 

lie claimed to Is* entitled to a decree in 
the went of the case made by his bill failing, 
nil the ground that the will was not 
registered according to the registry laws of 
New Brunswick, and was therefore void as 

n t him an intending purchaser, and ('. 
had an interest in the land he had agreed 
....... 'I t<i him as an heir-at-law of the estate:

llchl. that on a bill claiming title under 
the will, P. could not have relief based on the 
proposition that the same will was void 
against him, and no amendment could lie per
il iii.al to make a case not only at variance 
- ih. hut antagonistic to. that set out in the 
! especially as such amendment was not 
. k'-d for until the hearing. Tartar v. Hale, 
23 S. <\ It. 2tJT>.

>-■ Todd v. I)un. 15 A. It. 85; Townsend 
V. o'/Vm/c, 18 P. It. 147: Lcggut v. Marsh, 
2P s C. it. 739; Rodger v. Soi-on Co., 19 P.

2. Adding New Defence.
Bills of Sale Act. 1—Under rule 444 an

: 11 :, • • : i « 1111 * *i 11 should he allowed at any stage of 
111 < • | .1-. ii •ceilings, if it can lie made without in- 

m'ki- to the other side; and there is no in- 
iii-i if the other side can he compensated by 

St. ward V. North Metropolitan Tram- 
w . Co.. 11$ <j. It. 1>. 5ôl$, applied and fol- 

1, notwithstanding the difference in the 
r g Mi rule. And semble, a matter of mere 
1 iip should not govern the question of 
hi ling or refusing an amendment. And 

in an action to recover possession of a 
1. tin- defendants, who were subsequent 

! tide purchasers for value without notice 
plaintiff's purchase, were at the trial 

- •I liberty to amend their defence by set- 
P the provisions of the Bills of Sale Act, 
amendment would have called for no 

mal evidence, a divisional court allowed 
it i. ,n appeal. Williams v. Leonard, 10 P. 
0. II. Atlirmed by the court of appeal, 17 
I’ K. 73, and by the supreme court, 20 S. C. 
li. $00.

Exemption from Liability for Negli
gence. | The defendants were sued as com- 

1 arriéra for breach of contract to carry 
iver safely the plaintiffs’ goods, and. In 

Ucrnative, if the defendants had become 
housemen of the goods, for their loss and 

tir-i ruction by fire, caused by the defendants'

negligence. The defendants denied the con
tract. and averred that the goods were safely 
carried to their destination, but that the plain
tiffs left them in the defendants' hands at their 
own risk, and, if they were destroyed, it was 
without any negligence on the defendants' 
part. The only question at the trial was 
whether the lire was caused by the negligence 
of the defendants, and this, on the evidence, 
was found against them by the trial Judge. 
On appeal to the court of appeal the de
fendants for the first time sought to defend 
under the special conditions on the hills of 
lading, by which, it was contended, they were 
exempted from liability for loss by negli
gence in the character of bailees or ware
housemen, and for loss by fire:—Held, that 
the very right and justice"of the case did not 
require the court to jiermit the defendants to 
raise the new defence by amendment, Browne 
v. I Minn, t$ li. 1$7, applied and followed. Sales 
v. Lake Trie awl Del roil Hirer R. $$'. Co., 
17 P. It. 224. Reversed, 2($ S. (’. K. i$»$3. but 
not on the question of pleading.

Forfeiture—Life Insurance.]—Action on 
a life policy. The application contained a 
number of questions and answers, and at the 
foot was a declaration, signed by the assured, 
that to the best of his knowledge and belief the 
foregoing statements ami other particulars were 
true; that the declaration should form the 
basis of the contract ; and that if any untrue 
averment had been intentionally made therein 
or in the replies lo the company's medical 
adviser in connection therewith, the policy 
should he void. By the policy the declaration 
and “relative papers" were made the basis 
of the contract, with a proviso that if any 
fraudulent or wilfully untrue material alle
gation was contained in said declaration, or 
if it should thereafter appear that any ma
terial information Imd been withheld, and any 
of the matters set forth had not been truly 
and fairly stated, then the policy should be 
void. To the question in the application as 
to the name and residence of usual medical 
attendant, and for what serious illness had 
ho attended, the assured answered “ none ;" 
and to the questions by the medical adviser as 
to what other disease or personal injury and 
from whom had he received professional as
sistance. &<•., the assured answered “none." 
It was found that these answers were wilfully 
untrue, and that the information was wilfully 
withheld from and was material to he stated 
to the company : Held, that these answers 
constituted a breach of the express contract 
between the parties, and therefore the policy 
was void. The pleas setting up these defences 
were added at the trial, and after the case 
had been in progress for some time. The 
action was commenced before the Judicature 
Act came in force, hut the trial took place 
thereafter: -Held, that, whether under s. 8 
of the A. J. Act, or under rule 128 of the O. 
J. Act, the pleas were properly added. A re
plication to these pleas set up that certain cor
respondence between the company's general 
manager and their local agent, but of which 
the assured had no notice, directing the agent 
to make inquiries as to the habits. &<-., of the 
assured, upon the result of which the agent 
was i" issue the policy, constituted an agree
ment that the company would rely on the 
judgment of the agent alone, founded on such 
inquiries:—Held, that the replication could 
not Is- supported, either at law or on the facts. 
Russill v. Canada Life Assurance Co., 32 C. 
P. 251$.
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U. whs a member of Court Maple of the de- 
fendants' order, and was insured under the 
endowment provisions thereof for 'J'liis
court left the order in a body and joined an
other order of Foresters, and it was in conse
quence suspended. Un joining the new order 
it was arranged that U„ who was in ill-health, 
and had gone to California for change, should 
be taken and insured with the others. By the 
rules of the defendants’ order members of sus
pended courts in good .standing at suspension 
were, on application within thirty days, to the 
supreme se< rotary, and payment of u fee of 
$1, to receive a card of membership and be 
entitled to the endowment, provided they paid 
all assessments as they fell due, and alii I in ted
w ith ;.... .her lodge of i im order ; but if after
thirty days, they must iw-s a medical ex
amination. i >n his return from California, <>.. 
on ascertaining that the Court Maple had been 
sus|tended, within the thirty days, being then 
in good standing, applied to the defendants’ 
supreme secretary for his card of membership, 
tendering £1 and assessments due, which was 
ret used on the ground that a medical certifi
cate was necessary. O., by reason of his not 
having the card, was prevented from alliliat- 
ing. though lie endeavoured to do so, with an
other court. By the endowment certificate 
the ,<l,i a hi was payable to the widow, orphans, 
or legal heirs of (>., and by indorsement there
on U. directed the amount to be paid to the 
plaintiff, the widow. At the trial an amend
ment was asked, to set up a forfeiture of the 
policy by reason of (>. having gone to Cali
fornia without a permit, which was refused by 
the Judge : - Held, under the circumstances,
that tin* refusal was proper, (jutere. whether 
tlie way. cause, and manner in and for which 
(>. and the other members of Court Maple left 
it and joined in a body another order might 
not, if properly pleaded, have required some 
consideration. The frame and effect of the 
pleading in this case considered. Out<'n_ \. 
Indejiendent Urdu• of Foresters, 4 O. It. 5.13.

Mortgage .s'ufc of Lund for Taxes—I’ur- 
chaser for Value without An/ice.) — Lands 
under mortgage were offered for sale by 
tin* municipality lor arrears of taxes, and 
purchased by the wife of the mortgagor. 
The tax sale certificate was afterwards 
assigned to L., who obtained a deed from the 
municipality, in an action against the mort
gagor, his wife, and L. for foreclosure, the 
mortgagee alleged that the purchase at the 
tax sale was in pursuance of a fraudulent 
scheme by the mortgagors to obtain the land 
freed from the mortgage, and the trial Judge 
m, held in giving judgment for the mortgagee : 
—Held, that L. could not claim to have been 
n purchaser for value without notice, as such 
defence was not pleaded, and it was not a 
case in which leave to amend should be grant
ed. Laiclor v. Hay, ‘20 8. C. It. 441.

Stamps.)—Adding plea of promissory 
notes being insufficiently stamped. Caughill v. 
Clarke, 0 O. it. 200 ; .S’. C„ 0 V. It. 471.

Statute of Frauds. | -In an action by a 
lessor against an assignee of the lease, brought 
after the expiry of the lease, to recover 
possession of the demised premises, and 
for cancellation of the lease, and for relief 
from any claim of the defendant for renewal 
under a covenant in that behalf, the defendant 
»<>t up in his defence the covenant to renew, 
and alleged that he and the plaintiff had never 
been able to agree upon a new rent, but that

he had always been ready and willing to have 
it fixed by arbitration, us required by the lea**, 
and had, since action, notified the plaintiff of 
the appointment of an arbitrator. In reply the 
plaintiff alleged that the defendant hud made 
a written offer to renew at a named rental ; 
ihat the plaintiff had accepted the offer; but 
that the* defendant had not carried out the 
arrangement so made. There was no further 
pleading. At the trial the evidence shewed a 
written offer made by the defendant, hut only 
a conditional acceptance by the plaintiff, who, 
however gave uucoutradicted evidence of a 
subsequent oral renewal by the defendant 
and acceptance by the plaintiff of the terms of 
the former written offer : Held, that by the
....nlitionul acceptance of the written offer, it
was in effect refused, and had ceased to exist 
when tin* subsequent oral agreement was 
made; it was not necessary for the defendant 
to plead the Statute of Frauds in rejoinder to 
the reply, as lie was able to shew that his offer 
had been refused ; and when the plaintiff was 
allowed at the trial to give evidence of a sub
sequent renewal by parol of the terms of the 
lapsed written offer, the defendant should have 
been allowed to set up the Statute of Frauds ; 
upon which he was entitled to succeed. Lbas
ic y v. 11 unison, 17 1\ It. 425, 525.

Statute of Limitations.J —The defend
ants obtained leave to amend their statement 
of defence by setting up the Statute of Limi
tations as an additional defence in an action 
for waste brought by the plaintiffs as owners 
of the remainder in fee in certain lands of 
which tin* defendants were tenants for the 
lives of others ; Held, following Williams \. 
Leonard, lti P. li. 544, 17 1*. It. 72, that tin* 
Statute of Limitations being a defence permit
ted by law, and the real question between tin- 
parties being as to tin* right of the plaintiffs 
to rycou-r by action the damages claimed bv 
• hem, *’ the very right and justice of the case ’ 
demanded that the plaintiffs should not re
cover in this action if the statute afforded a 
bar to their right to do so. Brigham v. Smith,
•» Cli. Ch. 213. referred to, however, as 
laying down a more reasonable and just prac
tice. Tailerson \. Central Canada »S. and L. 
Co., 17 V. It. 470.

3. Other Cases.
Adapting Pleadings to Proof.) — In

this case, which was an action for the rescis
sion of a contract for the sale of land:—Held, 
that, inasmuch as all the evidence that could 
throw light upon the case had admittedly been 
given, the fact that the issue of improvidence 
was not raised on the pleadings was imma
terial. In such a case it is a mere mutter of 
form to adapt the pleadings to the matters 
proved. Cough v. Bench, ti U. It. 699.

Amendment of pleadings by changing an 
action for a breach of contract not proved 
into an action for bivnch of warranty. Ellis 
v. Abell, 10 A. It. 220.

Appeal — Interference.] — The supreme 
court of Canada will not Interfere on appeal 
with an order made by a Provincial court 
granting leave to amend the pleadings, such 
order being a matter of procedure within the 
discretion of the court below. Williams v. 
Leonard, 20 S. C. It. 400.

In Master’s Office.]—The master has no 
jurisdiction to make amendments to the plead-
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, g< .fer judgment ; nor van lie give leave 

a statement in hi» ollive raising a de- 
i.ii h ought to appear in the pleading*. 

lluÿht» v. Her*, 10 I*. It. 301.
.% Court v. Holland, 4 O. It. 088.

New Trial Malicious Prosecution.]— 
V> trial granted in action for malicious pn>- 
,, with leave to plaintiff to amend the

■lit of claim. Macdonald v. II en wood, 
32 c. p. 43;;.

Possession I.imitation of Action*.]—In 
aii .. f.no - n déclaration d* hypothèque for the 
t,H , due «ni the purchase price of land, se

ll bailleurs de fonds privilege, the 
: is pleaded that they had acquired the 

;,. i ;> iu good faith by a translatory title, 
! 1, id berome freed of the hypothec by ten 
i. ;irs' posse>si«m. In their declaration the 

, • liffs alleged that the defendants had been
.'«ion of tin- property since !)th May. 

1-7 hut after the enquête they moved the 
amend the declaration by substituting 

f r 1 ii May. 1870, the words " 1st December, 
1<- Ib id, reversing the judgment of the 

h i ow, that the motion should have been 
, ~o as to make the allegation of pos- 

«.* -inform with the facts as disclosed by 
I. •• dcii.-e Baker v. Société de Const ruo- 
(i ii Mtlropolituine, 22 8. C. It. 3(14.

Venue Changing by Amendment.]—See 
llu \ ilh British Canadian Investment 
( . 10 1‘. It. (J22, post XII.

III. Close of Pleadings.

Joinder of Issue.] A cause is at issue
where a joinder of issue has been delivered, or 
where three weeks have elapsed after state
ment of di-fence has been delivered. Schnei
der v. Proctor, 0 P. It. 11.

ilde. the joinder of issue referred to in 
rii ITU, O. J. Act, is not a simple denial of 
a ■ ions pleading. Weller v. Proctor, 10

■ - plaintiff delivered a reply which was a 
‘ ."indvr of issue upon the statement of
*'f •• and counterclaim:—Held, that this
|, j'.'1 .'.L1!* Pleadings. Uarc v. Cawtlirope, 11

A defendant hy simply biking issue upon 
1 '■ icihMit of claim closes the pleading»,

' ay then serve notice of trial. Hare v. 
' I"'- H P. R. 3Û3, followed. Malcolm
v. /bur, It; P. H. 330.

Counterclaim.]—A pleading deliver-
• . . th,. defendant to a counterclaim, in ans-

. whether by the original plaintiff
cr v -M'sl defendants, which denies the alle-
• 1 the counterclaim, puts the plaintiff 

proof thereof, and submits that tlie
should In- dismissed, is not a 

: issue, hut a statement of defence to 
'iilaim; the plaintiff by counter- 

- hy the rules three weeks to reply 
1 md the pleadings, at least quoad the

h-, are not closed until after the 
' hree weeks, or until the plaintiff by 

' ' has joined issue. Notice of trial
"*7 ' « li«*re given hy the original plaintiffs
- / r lapse of four days from the delivery 

.1 pleading, no subsequent pleading

having been delivered. Construction of rules 
87H-3S3. llare v. Cawtlirope, 11 P. It. 3Û3, 
distinguished. Irwin v. Brown, 13 P. It. 03'J, 
overruled. Quære, whether “plaintiff" in 
rule 381 does not include a plaintiff by coun
terclaim. Incin v. Turner, 1U P. It. 34U.

—;----  Order — Amendment.] — Where a
pleading is amended under an order giving 
leave to amend, rule 437 dues not apply ; and, 
under rule 3Î12, when the amendments allowed 
by the order have been made or the time there
by limited for making them has elapsed, the 
pleadings are in the same position as to their 
being closed ns they were in when the order 
was made. Thompson v. lluwsun, Hi 1*. It.

Note — Entry—Time.] — The last of the 
eight days within which the defendants should 
have delivered their statement of defence, as 
required hy con. rule 371. was a Saturday, 
and on that day at twenty-five minutes past 
two in the afternoon, no statements of defence 
having then been filed, or served on the plain
tiffs* solicitor, the otliver entered a note that 
the pleadings were closed: -Held, that the 
«•Hiver hail no power to close the pleadings un
til the end of the day, which would he three 
o’clock; and therefore the note was irregular 
and should be set aside. Con. rules 7. 31(3, 
31 IS, 480, considered. Lloyd v. Hum/, 13 P. 
It. 238.

See darner v. Tune, 12 P. It. 280; Macara 
v. Snow, 13 P. It. till! ; Irwin v. Brown, 12 P. 
It. (25!»: Smith v. Bond, 17 P. It. 103; Jack- 
son v. (Jardiner, ID P. It. 137.

IV. Costs.

Amendment. | Where the original plnin- 
tiffs in an action were not entitled to any re
lief hut by amendment, and a party was added 
to whom relief was granted:- Held, that the 
defendants were entitled to costs of the action 
up to the date of the amendment. Clarkson
v. U kiti ,4 0. B. 668.

Counterclaim.]—See Costs. III. !».

Demnrrer.]—Where the demurrer is part
ly successful and partly unsuccessful, neither 
party should get costs. Attorney-General v. 
Midland It. U. Co., 3 O. It. 511.

Third Parties.]—See Costs, IV.

Where Party Succeeds only in Part.]
—See Costs, II. 8.

V. Counterclaim and Set-ofis 

1. Generally.

Assignment of Acconnt — Claim for 
Damage* Arising out of Contract.] — Held, 
that to an action hy an assignee of an account 
for the price of lumber and staves delivered 
by the assignor to the defendant under two 
certain contracts therefor, the defendant, un
der It. S. <>. 1877 c. Ilf., ss. 7, 10, ami the 
Judicature Act, ss. 11, Hi, and rule 127, can 
set up ns a defence a claim for damage* for 
the nondelivery hy the assignor to the defend
ant of certain other timber and staves speci
fied in the contracts, and for the inferior
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quality of those delivered. IJjvhunjjr Hunk v.

Set-off against Assignor.] —The 
idnintifT sued defeiiciunt on an avenu lit assign
ed i.> him liy one !■'. 1 lefendnut, by his coun
terclaim, alleged a set-off against l'\, and add
ing 1". as a defendant claimed judgment 
against him for a balance due : Held, that 
the counterclaim as against F. must lie disal
lowed. the defendant having no right in this 
sun to raise an issue between himself and a 
third party, with which the plaintiff was not 
concerned. Komunn v. Hrodreeht, Brodrccht 
v. Fick, U I’. It. 2.

Claim Arising since Action —Set-off or 
Co ii n 11 r< lui in. j The Judicature Act has not 
changed the law so as to allow of a claim 
arising since the commencement of the action 
being pleaded as a set-off. although it may be 
made the subject of counterclaim. There
fore. where a defence of money due to defend
ants by tint plaintiffs, part of which accrued 
before and part after action brought, was 
pleaded by way of set-off. the order of a local 
Judge directing the defendants to amend by 
confining their pleas of set-off to those debts 
which accrued before the commencement of 
the action was affirmed. Chamberlain v.
i hamberlin, 1111. B. 801.

Contrn-account—Subject of Set-off.]— 
The plaintiff in his statement of claim alleged 
certain transactions between him and the de
fendant, in the whole comprehending over 
Sl.iMHi. and claimed a balance of .Sid'd.72 and 
interest from the 1st January, 18NS. The de
fendant by his statement of defence denied 
that he was indebted to the plaintiff in any 
sum, and alleged that the plaintiff was indebt
ed to him for goods supplied and on certain 
promissory notes in the* sum of .$ 1.82.".71, for 
which lie counterclaimed : -Held, that the 
matter of the counterclaim was really a set
off. and. even if it were not improper to call it 
a_ counterclaim, having regard to eon. rule 
878. this could not change its real character. 
Cutler v. Morse. 12 I*. It. 504, referred to. 
lh mu tt v. White, 18 1». It. 140

Exchequer Court. | A substantive cause 
of action cannot be pleaded as an incidental 
demand or counterclaim to an information by 
the Crown. 7 Vic (Juecn v. Mont real Woollen 
Mills Co.. 4 Ex. C. K. 348.

Liquidated Damages. I If a claim of 
liquidated damages by a defendant is pleaded 
by way of counterclaim, the plaintiff may re
ply matters arising subsequent to action 
brought. The plaintiff was allowed tp reply 
that the final payment under the contract had 
accrued due after action brought. Aliter, if 
pleaded by way of a set-off. Toko v. Andrews 
8 (j. 11. It. 42S. followed. SlcNumura v. 
Skain, 23 O. It. 108.

Mechanics' Lien. | A defence filed by a 
lienholder within the period mentioned iii s. 
28 of H. S. O. 18N7 e. 12(5, in an action by 
the owner of the property to set aside the lien, 
is not a “ proceeding to realize the claim ” 
within the meaning of that section, though a 
counterclaim, if properly framed, and a certifi
cate thereof duly registered, might lie. Ob
servations as to the effect of registration of 
the lien. McVean v. Tiffin. 13 A. It 1. con
sidered. Semble, that the defendant in 
this action having commenced an hide- j 
pendent action and registered his lien

within the prescribed jieriod, his lien was 
preserved, and the registration of the cer
tificate in the other action enured to his bene
fit in the present one, though after judgment 
establishing liis lien he abandoned the other 
proceedings. Mc.Xumara v. Kirkland, 18 A. 
It. 271.

Misrepresentations -Deceit.] In an ac
tion on a promissory note, one member of a 
syndicate cannot ask to have a contract set 
aside by reason <$f misrepresentation, the other 
members not asking for a rescission : his 
remedy must be by cross-action or < unter- 
claim for deceit. Mon mon v. Furls, .» (J. It. 
434.

Mortgagee .Agreement—Indemnity.]—
! In an action by the assignee of a mortgage 

against the mortgagor and the purchasers 
from him of the equity of redemption, the lat
ter alleged that they had been induced by the 
mortgagee to purchase the lands by his pro
mise to discharge the mortgage and accept in 
its place an assignment of another mortgage, 
which agreement he had failed to carry out, 
and had afterwards assigned the mortgage to 
the plaintiff, his wife : Held, that the pur
chasers of the equity were not entitled to claim 
“ indemnity " against the mortgagee within 
the meaning of that word as used in rule 328,

, as amended by rule 1.318; and a third party 
notice served upon him was set aside. Sem
ble, a proper case for a counterclaim against 
the plaintiff and the third party jointly to en- 
force the alleged agreement or for damages. 
Moore v Death, Id I*. It. 21Hi.

Nature of Defence. | — A counterclaim 
must be a defence in the action in which it is 
pleaded, and it is as much a part of the de
fence as any of the other pleas. And there
fore where the plaintiff took issue on the de
fence, not mentioning the counterclaim ; — 
Held, that the pleadings were closed, and a 
notice of trial served thereafter was regular. 
.Maeara v. Snoir, 12 P. It. 010.

Parties -Action.]— \ counterclaiming de
fendant is not a plaintiff in an action ; nor is 
a counterclaim an action. Inrin v. Brown, 
12 P. It. 081). Overruled by Irwin v. Turner, 
10 P. It. 349, ante III.

Recovery of Land- Joinder of Causes of 
Action Mortgage Leave. I A counterclaim 
for the recovery of land is an action for the 
recovery of land, within rule 841 as to joinder 
of causes of action, fompton v. Preston, 21 
Oh. 1». 138, followed. And a counterclaim for 
foreclosure and recovery of possession of mort
gaged premises is within the exception con
tained in rule 341 (a). And where the plain
tiff sought a mortgage account and redemp
tion. and the defendant counterclaimed for 
foreclosure and possession : — Held. that, if 
leave were necessary, it was a proper case for 
granting it, the rights being correlative. 
Iluntcr v. Stark, 17 P. It. 47.

Relief against. Co-defendant. 1—A de
fendant asking relief against his co-defendant 

| will not he ordered to give security for costs 
i on the ground of residence out of the jurisdic* 

tion. Semble, such relief should not lie n«k<*d 
' bv wav of counterclaim. Wulmnleg v. Grif

fith. 11 P. It 130.
Hut see Molsons Bank v. Sairyrr, 10 P. R. 

310.
See, also. Cope v. Crichton, 18 P. R. 402,
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Relief Obtainable without Cross-
net ion Conta. | -The counterclaim of a de- 
i i Imi. properly so-called, is a claim by the 
,|, iriiilant for a relief which cannot he ob- 

■ I by him in the action; and calling a 
made by the defendant a counterclaim 

t make it one. The plaintiff claimed a 
ration that his interest as a chargee up

land could not be sold under the power in 
tin- defendant's mortgage upon such land, and, 
m 11,.' alternative, that he was entitled to re- 
ijn'iii the defendant. By her pleading in ans- 

r i lie defendant alleged certain facts justi- 
ni. her right to exercise the power of sale, 

and "by way of counterclaim " claimed pay- 
i of her mortgage, sale or foreclosure, pos- 

^ -ion. costs, and damages. The action was 
hi trial dismissed with costs, the defendant 

nut desiring a foreclosure, which she was of-
iI' M. that the relief claimed by the

d-'f' iidant was obtainable by her in the action 
I u-tit against her, and was not the subject 
<■: ,i cross-action or counterclaim ; and the 

'■osts taxable by the plaintiff against the 
i|i fendant were such costs as were occasioned 
in i lie plaintiff by reason of the claim made by 
if - defendants, treating it as a claim properly 
made in the action and dismissed ; and such 

sts should bo set off pro tan to against the
• ndniit's costs of the dismissal of the action.

I judgment dismissing the “ counterclaim ” 
wiili costs meant that such costs should bo 
in\ ed as were appropriate to it in its true 

.ii';i.-ter. Semble, that in this Province the 
law n- to set-off is different from the English 
lav., and here a set-off should not be treated 
a> a counterclaim nor lie pleaded as such.

. U elton, 19 P. K. 102, 201.

Rent Hauiages for Non-repair—Distrain.] 
I'll" defendant having distrained for rent in 

nrr- ir. the plaintiff asserted that the defen- 
dir i was indebted to him in damages for 

i of the covenant in the lease to repair 
and ' i lease to plaintiff an adjoining piece of 
land, and obtained ex parte an interim injunc- 
tioii restraining proceedings under the distress, 
win 1 « as dissolved on t he ground of conceal- 
tneiii of facts : — Held, that the damages 
•■l.i;■ "d by the plaintiff were not a “debt” 

3 of fiO Viet. c. 23 (O.), so ns to 
a ~ei off against i be rent : and al
ler iii" « >. .1. Act they might be the 

- d ' i of counterclaim they would not justify 
an . "auction as against a distress levied as 
here. Walton v. Henry, 18 O. It. 020.

Rules of Court.]—The O. J. Act. rule 17. 
:n i <■. O. Ch. 047 (effete). do not apply to 

i daims. Klein v. Union Fire Ins. Co., 
3 «>. It. 234.

Will -Propounding.]—The defendant con
i’ ■ ibe validity of a will propounded by the 

ÜÏ. and also |>ropounded two earlier 
under which, in the event of the last in 
'"dug invalidated, he claimed :—Held, 

il i liis was a proper subject of counter- 
\ppleman v. Applcman, 12 P. It. 138.

2. Striking out or Excluding.
Vsignee’s Action for Benefit of Cre

ditor rhiim against Creditor.]—Where, in 
'ii by the assignee of C. for the benefit 
creditors, under 48 Viet. c. 20 (O. t. 

he brought for the lienefit- of one of 
v ' reditors, the F. Bank, to set aside a 

Vol. III. n—170—21

mortgage made to the defendants, as fraudu- 
lcnt and preferential, a judgment for fore
closure of the mortgage obtained against the 
plaintiff was pleaded as a bar to the action, 
and a counterclaim was assorted for payment 
by the F. Bank of certain moneys alleged to 
lie due to the defendants, a motion to strike 
out such defence and counterclaim was refus
ed, and the plaintiff was left to demur. 
Semble, that the counterclaim was not inad
missible. Class v. Grant, 12 P. It. 480.

Bill of Exchange Itreaeh of Contract.]
In an action by tin* plaintiffs as indorsees 

of a bill of exchange, the defendant ( the ac
ceptor! set up that the bill was part of the 
price of goods bought by them from II. & (»., 
the drawers, and tiled a counterclaim against 
tlie plaintiffs, and II. A (1.. as defendants by 
counterclaim, alleging that the hill was trans
ferred to the plaintiffs after maturity, with 
full notice and knowledge of tin- facts, and 
claiming $10,000 damages from II. & (1. for 
breach of contract in respect of the goods, and 
asking for the delivery up and cancellation of 
the bill, and other bills in the same transac
tion. I 'pon tin- application of 11. & U., the 
master in chambers struck out the counter
claim. and the names of II. <k (1. as defend
ants. Semble, that, as against the plaintiffs, 
the allegations should have been made as a de
fence to the claim on the bill. Torrance v. 
Livingstone, 10 P. It. 20.

Bond Indemnity.]—An action against the 
defendant on his bond as surety for II & McT. 
for the amount due the plaintiffs by 11. & 
McT. on their banking account with tin* plain
tiffs. Counterclaim by the defendant against 
the plaintiffs and II. & McT., alleging that 
the defendant is liable only as such surety, 
and that the plaintiffs ought to resort to II. 
X McT. to enforce payment from them, and 
that 11. & McT. should be ordered to pay the 
amount, and indemnify the defendant. As the 
counterclaim was not rested upon any particu
lar agreement, but was set up as arising from 
the position of the parties ns creditors, princi
pal debtor, and surety, it was held had, and 
ordered to be struck out. Federal Itank v. 
Harrison, lft P. It. 271.

Cross-counterclaim — Cross-Relief — 
Original Counterclaim Parties, \ \ person
brought into an action as defendant to a coun
terclaim delivered by the original defendant 
cannot deliver a counterclaim against such de
fendant. Such a pleading, not being author
ized by the rules or the practice, was struck 
out. on summary application. Construction of 
rules 371-383. Street v. (lover, 2 <j. B. D. 
41)8, followed. Green v. Thornton. 1* < \ L. T. 
Oee. X. 13ft, distinguished. Semble, if the 
company brought in here ns defendants by 
counterclaim had been proper parties, cross- 
relief might have been given them, under rule 
374, by staying execution upon any judgment 
recovered against them until they should es
tablish their set-off in an independent action. 
The action was upon a promissory note. The 
counterclaim of the original defendants al
leged that the plaintiffs took the note under 
circumstances which disentitled them n. re
cover :—Held, a defence and not. a counter
claim. It further asked that the plaintiffs 
might Ik* ordered to deliver up the note to he 
cancelled :—Held. that, if that was a proper 
subject of counterclaim, it was one arising be
tween the plaintiffs and the defendants as the 
result of the establishment of the defence, and
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<li»l not n*mler the introduction of new pnrtios 
iiiM'rssuv.x. ll further asked that if tin* plain- 
tills should lie found entitled to recover upon 
the note, the new defendants by counterclaim 
should lie ordered to pay it : - Held, not a mat
ter in which the plaintiffs were concerned, and 
therefore, under rule 37» 1. other persons could 
imt Ik* brought in as defendants by counter
claim. h further alleged that the plaintiffs 
and the ne.w defendants by counterclaim con
spired together with tin* fraudulent intention 
of keeping certain insurance moneys without 
applying them upon the note sued on: but 
there was no assertion that the plaintiffs re
ceived the insurance moneys, or any part of 
them, lieyond the amount of the note ; and the 
player was that the new defendants by cputi- 
tcrclaim, and not the plaintiffs, should account 
for the insurance money over and above the 
amount of the note : Held, that there was no 
excuse for joining the plaintiffs as parties 
liable to account with the added parties, and 
therefore no excuse for adding the latter. 
And the counterclaim of the original defend
ants. so far as it added new parties, was 
struck out. Generul I'.hetriv Co. v. \ieloria 
J.lirhir l.iyllt Co. of l.illdsUI/, Hi 1*. R. 47»i,

Injunction Ihnnages—llelntora.]- In 
an no ion brought in the name of the atlorney- 
geneiaI. upon the relation of certain persons, 
to restrain the defendants from collecting tolls 
or keeping their toll-gates closed upon their 
roads, the defendants alleged by way of de
fence certain wrongful acts of the relators, 
and by way of counterclaim asked damages 
against them : Held, that the relators were 
not. in an.i sense plaintiffs ; and the allegations 
against them must be struck out. .Illonu n- 
Generul v. \ nuifhan lloud Co.. Il I*. It, 01»;.

Mortgage False Statement!! a$ to Value. \
- A counterclaim for damages by reason of 
fal'** and depreciatory statements with regard 
to the value of the mortgaged premises having 
been set up by the defendants in an otdinary 
mortgage action, an order striking it out under 
con. rule 374 was affirmed, as well on the 
ground of inconvenience in trying the action 
and counterclaim together, ns on the ground 
that the counterclaim was lih*»l for delay. 
.Mi Lea it v. Hamilton Street It. \V. Co.. II j\ 
It. IP3. and Central Hank of Canada v. 
Osborne. 11! I'. It. 1110, followed. Oil'll v. 
Uimutt. 13 1’. It. 10.

Negligence Libel.] — In an action for 
damages for negligence, a counterclaim for 
libel was excluded, on the ground of the incou- 
veitieiice which would arise in trying the two 
causes of action together, but leave to bring 
an independent action was given. Mel.eon v. 
Iluiiulti.n Shut II. II. Co., 11 l*. It. 103.

Promissory Note - Hreach of Trust. ]
A promissory note made by the defendant had 
been held by the Consolidated Hank, and after 
its maturity the defendant transferred certain 
timber limits to the bank as collateral security 
for the payment of the note, which limits the 
bank sold. The plaintiffs became holders of 
the ilote for value after dishonour and after 
the timber limits transaction, and brought this 
action upon the note. A counterclaim against 
the plaintiffs and the bank by the defendant, 
setting up that the bank had sold the timber 
limits without authority and for an insuffi
cient price, and were thereby guilty of n 
breach of trust, and claiming permission to

set off so much of his claim therefor against 
the bank as would satisfy the balance claim**»] 
upon tin* note, was held bad ami struck out 
as not lieing pro|s*rl.v a counterclaim. 1 ’unu
ll ion Sccuritk•* Co. v. 1‘rentiee, It 1*. It. 324.

--------  Libel and Slander.]—To an action
on a promissory note the defendant L„ the 
indorser, pleaded that by an arrangement nude 
with the plaintiffs, who had discounted the 
note, it was to Ik* renewed from time to time, 
and paid out of the pro»*eeds of a certain 
agency business, in which the defendant <)., 
the maker of the note, and the defendant I.,, 
were engaged as partners; that the defendant 
» ». lud absconded : and that afterwards ; i,e 
plaintiffs had. by libel and slander of the de
fendant L., prevented him from securing the 
continuance of the agency busini'ss for him
self. whereby lie was unable to carry out the 
arrangement : and lie also pleaded a counter
claim against the plaintiffs for the alleg'd 
libel and slander. The court struck out tie* 
counterclaim, upon an application under rule 
127 » III. O. J. Act. 1 entrai Hunk of Van 
udu v. Osborne, 12 I*. K. ItiO.

Relief against Co-defendant Costs 
1‘leuding to I'uuntcrclniin- Wnicer. | -One of 
the defendants, in an fiction brought to re
cover |M»sse*sion of land ami to set aside a 
conveyance of the land from him to his <n- 
defendant. delivered with his statement of de
fence a counterclaim against his co-defendant 
for relief upon the covenants contained in the 
conveyance attack'*»! and in a prior mortgage 
deed, but sought no relief against the plain
tiff in that regard, ami <li»l not serve a third 
party notice upon his ro-defemlant. The let 
ter pleade»! to the counterclaim, but at the 
trial move»l to strike it out. and. after an ex
pression of opinion from the trial Judge, the 
counterclaiming defendant submitted to have 
it struck out :—Held, that the co-defendant 
was entitled as against the counterclaiming 
defendant to such costs as In* would have been 
entitled to ti|H)ii a successful motion to strike 
out the counterclaim. Held, also, that the 
fact of Ids having pleaded to the counter 
claim did not militate against his rights. 
Coin- v. Crichton, 18 I*, it. 4»52.

VI. Delivery ok Pleadinoh,

Default -IHsmissal. 1- See \nnstron<j v. 
Toronto and Itieliinond Hill II. 11". Co., 1Ô
IV R. IIP

Vacation. | A party to nil action has the 
right, notwithstanding the insertion in rule 
484. by rule 1331. of the words ** or of the 
Christmas vacation,” to deliver a pleading 
during such vacation: ami a notice of trial 
given tlmrein is regular. Thoni/nton v. Hoir- 
son. Hi P. K. 378.

See unie V.: pout VII.. VIII., IX.. X.

VII. Dkmvrrkr.

1. Generally.

Ambiguity -Frayer for General Itilicf— 
Multifuriousncs*.]- S»*e Gunn v. Trust mid 
l.oun Co., 2 U. R. 3U3.
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Hrmcdy.]—When a pleading is nm- 
! .h.ins or uncertain, the proper remedy is to 
.,PI \ iii chambers to strike out or amend the 
,i.■ ii\i* matier, and a demurrer on that 
i.mini will not 1 i**. Attorneg-Oew ral v. Mid- 

A*. U . t o.. 3 O. It. 611.
Costs.! No other or greater costs were al

lowed m defendants in this case than if they 
lil successfully demurred instead of defend- 
u ml going down to trial Hepburn v. 
I ‘ inisliip of Orford, 11) (). It. 585.

Power Orcr.l — See Jonea v. Miller,
; 02

Effect of Decision lien Judicata. 1—A 
dcf.me setting up non-compliance with a 
, Miidiiimi in a contract having been demurred 

and the plaintiff not having appealed 
ain't a judgment overruling the demurrer. 

*tion a* I-» the eufflctency in law of
el ....... . held t » be res judicata, annul

Trank A*. IV. Co. v. McMillan, 111 S. V. It.

Equitable Relief -Indirect Attack.]— 
III Id. that where a party seeks equitable re- 

i in which lie is not entitled, the opposite 
i rt> should, unless in a very clear ease, 
.i.'ii,u\ instead of attacking the pleading in- 

i !y Ii.v asking to have a jury. Bingham 
Warner, l" l‘. It. (121, commented on.

. Johnatun, 12 1‘. It. 118.
Exception Xoticc of.]—A party whose 
l.11111• ^ is demurred to may still serve a no-
i ..... f exception to the pleading of the oppo-

party. O'Donnell v. Ituelii intuit, 14 (I.
It. 1.

Failure to Set down -Practice.] A de- 
fiiid.int did not, within ten days after de- 

1 t.\ of a demurrer to a paragraph of tlie 
■ "in of defence, enter it for argument 

•■nid . ' notice, nor serve an order for leave 
d. as required by rule lit.-» un. (). .1. 

•V' Ihdd. <>n an ex pane motion by the 
i111il. for judgment upon his demurrer, that 

; "! • r practice in such a ease is to apply 
i" 1 .1 mlge in court, upon notice to the op- 
l" " parly, for an order to strike out the 

ug "i part of the pleading demurred to, 
! i nu' a direction as to payment of costs ;

1 "" the return of the motion the party in
1 "ill have no right to he heard as to 

diiy of the pleading. Livingston v. 
I ’ . K* 1*. It. 41)3.

Frivolous Demurrer Pleading and De- 
Where a atatement of claim seta 

1 different paragraphs more than one 
1 ”i action, the defendant may under rule 

I 1 id to one and demur to another willi
ng the affidavit mentioned in rule 388 

tuning leave under rule 3811. A de- 
1 to a claim for wrongful dismissal, 
docs not allege a hiring by the day. or 

i month, or otherwise, cannot lie said 
•rn "Ions. Hona v. Itneke. 14 P. It. ttt.

Silting aside.\ -\ demurrer to a 
• ut of claim raised the question whether 

11 lion against a person living in On-
a shareholder in a Quebec joint stuck

incorporated under the I Vmiinion 
•' ■"'k Companies Act, 1877. it is suffi

shew a judgment against the coin
'd execution thereon returned unsatN- 
'.•iieliee, or whether this must lie shown

in Ontario :—Held, that the demurrer was 
not frivolous. Uric» v. Munru, 10 I*. It. 548.

Semble, the jurisdiction as to setting aside 
demurrers as frivolous, should rarely he ex
ercised where the point is a new one. and is 
apparently raised in good faith to obtain the 
opinion of the court, lb.

Misjoinder. |—Misjoinder of parties is. 
since the Judicature Act, no longer a ground 
for demurrer. Young v. Hubert son, 3 O. It. 
434.

Part Demurrer.] — In ease of a demurrer 
to part of a pleading under rule 181). if any 
one or more paragraphs he demurred to. the 
court will look at any other paragraph or 
paragraphs hearing on the same matter of de
fence. and if the whole taken together dis
close a sufficient defence, the demurrer must 
he overruled. Attorneg-Ueneral v. Midland
H n Co., 8 i > K. 611.

— Amended Itill—Co*/*.] - The de
fendant having filed his statement of defence, 
the plaintiff replied thereto by amending 1ns 
claim, adding to the statement two new para
graphs which would have been demurrable if 
pleaded as a reply. The matters thereby set 
up. when separated from the rest of the state 
ment, did not disclose any distinct cause of 
action. Thereupon the defendant served an 
amended statement of defence, and demurred 
to the two paragraphs which had Jteen so 
added. In view of the fact that the paragraphs 
which had been so added did not disclose any 
separate or substantial cause of action, and 
that the demurrer, however decided, could not 
advance the cause, the court overruled the de
murrer, but without costs, as it was the first 
occasion I he point had arisen under the Judi
cature Act. Hutnohr v. Marx, 31) (Jr. 171).

The propriety of demurrers to parts of 
pleadings, which do not bring up the whole or 
even a substantial question between the liti
gants", thus tending to increase costs, consider
ed and remarked upon. lb.

Relief Prayed. I A demurrer to the re
lief prayed in respect of the cause of action, 
and not to the cause of action Itself, will not 
lie allowed. Itule 384 referred to. Oliver v. 
McLaughlin, 34 O. It. 41.

What Constitutes Heplg—Ailmission.]
To an action on a foreign judgment the 

defendants pleaded that the order for such 
judgment was obtained upon a false affidavit, 
and that the plaintiffs obtained the judgment 
by fraudulently concealing from the court the 
true nature of the transactions between them 
and the defendant: Held, a good defence. 
The plaintiffs, after the coming into force of 
rule 1333. replied iliât the defendant was pre
cluded by law from raising any question as 
to the validity of the foreign judgment which 
might have been raised by way of appeal in 
the foreign forum: Held, that this replica
tion was equivalent to n demurrer under the 
former practice, and was an admission of the 
truth of the facts stated in the defence ; and 
to such a replication rule 4<'3 had no applica
tion. llotlcniUr v. Ffoulk's, 3<i O. H. ill.

---------Striking out — Irregularity.]—To
an action for wrongfully taking out of posses
sion of |lie plaintiff goods seized by him as a 
bailiff under process against the goods of an 
absconding debtor, the defendants set up a 
number of defences of fact, and also alleged 
that the statement of claim disclosed no cause
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of action, since it contained no allegation tlint 
the goods seized In the plaintiff wove the 
property of the absconding debtor, and stated 
that tin- defendants set up the same rights as 
if they had demurred :—Held, that this was a 
demurrer, and. as it was pleaded along with 
defences, without an affidavit under rule ."!**, 
or an order under rule .‘«811. it should be struck 
out as irregular. Vandusen v. Malcolm, 4 
C. L. T. -11. and Snider v. Snider. II 1'. It. 
140, referred to. The proper procedure for 
the plaintiff was to move to strike out the 
pleading, not t<> set it down as a demurrer. 
Mackey v. Bicrvl, 10 P. H. 148.

2. Particular Cases.
Bill of Costs Delivery—Omission to 

State.]—In an action by a solicitor to re
cover the amount of a bill of costs, the fact 
that lie does not, in bis statement of claim, 
allege that the bill was delivered a month be
fore action brought is not since, as it was not 
before, the U. ,). Act, ground for demurrer, 
but only for defence. Sea ne v. Duckett, 3 U. 
H. 37U.

Company Action against Shareholder-- 
Execution.| See Brice v. Munro, 10 1*. It. 
548, ante. 1.

Ejectment — Defence — Expropriation— 
Statutes—Certainty.\ In an action by the 
attorney-general upon the relation of the 
bursar of Toronto University, to recover pos
session of certain lands claimed to lie 
vested in Her Majesty, for the benefit of 
the university, the defendants pleaded that 
the lands had been, with the assent of the 
university and bursar, taken possession of by 
them for the purposes of their railway under 
their statutory powers, and that they had 
since retained and then were in possession of 
them, and they also pleaded the Statute of 
Limitations :—Held, on demurrer, that it was 
not necessary to set out specifically the stat
utes alluded to, in the various proceedings con
nected with the expropriation of the land, and 
the defence was not objectionable, upon de
murrer, on the ground of want of certainty, 
by reason of its merely general allegation of 
compliance with the statutory requirements. 
Held. also, that the mere allegation that the 
defendants were in possession afforded a good 
defence in law in such an action, and put 
the plaintiff to the proof of his cause of ac
tion. under rule 141. Attorney -Hcneral v. 
Midland It. II . t o., 3 U. It. 511.

Fraudulent Preference Creditors' .-lc- 
tion—Omission to State. |—In an action to set 
aside a conveyance of land as a fraudulent 
preference, the non-averment that the plain
tiffs sued on behalf of all other creditors, is 
not ground for demurrer, but a mere inform
ality to be dealt with under O. J. Act, rules 
103, 104. Scans v. Duckett, 3 U. It. 370.

Sale of Land Enforcement of Contract 
—Parties.]—See Ounn v. Trust and Loan 
Vo.. 3 O. It. 303.

Specific Performance — Sufficiency of 
Contract.]—Where u demurrer is raised to a 
statement of claim for specific performance on 
the ground of no sufficient agreement, it is 
enough if, in any aspect of the case, the plain
tiff may be entitled to some relief. In this 
case it was held, on the statement of claim set

out in the report, that a concluded contract 
was shewn, and that defendant was liable. 
Young \. Robertson, 2 <». K. 134.

VI11. ItEPLY.

Further Pleading after Joinder
Counterclaim. \—The defence of the plaintiff 
to a counterclaim is technically the plaintiff's 
reply, notwithstanding con. rule 370. and there 
can. without leave, lie no further pleading by 
the defendant, but a joinder of issue. Ira in 
v. Itroirn. 11! I*. 1!. U30.

To a counterclaim against the plaintiff, who 
lived out of Ontario, seeking the recovery of a 
debt contracted out of Ontario, the plaintiff 
pleaded that the court had no jurisdiction, and 
the defendant replied, without obtaining leave, 
that the plaintiff had assets in Ontario to the 
value of $300: Held, that this reply, even 
if leave were obtained, was bad. because s.-s. 
tet of rule 45, O. J. A., has not been incor
porated in the consolidated rules, lb.

Inconsistency- Refusal to Try .idiom}
Ity their statement of claim the plaintiffs 

alleged themselves to be creditors for wages 
of two of the defendants, and they sought re
lief against the third defendant only as hav
ing obtained certain assets from the other two, 
either fraudulently or upon a trust to pay 
the plaintiffs’ claims. In their reply they 
set up that they were creditors of the third 
defendant himself, upon the ground that he 
was really the person who hired them. There 
was no subsequent pleading :— Held, that the 
reply was a direct violation of rule 4P.»: and 
that the trial Judge was within his right in 
refusing, in his discretion, to try the action 
until the issues were properly presented upon 
the pleadings, and in directing that the v<>'ts 
of the postponement should be borne by the 
plaintiffs. No opinion expressed as to whether 
a divisional court had power to review such 
u ruling. Hurd v. Host wick, 10 I’. It. 121.

Right to Amend 'Time—Close of Plead
ings.] -The defendants by counterclaim ddiv- 
eied a reply, which contained more than a 
mere joinder of issue, to the statement of de
fence and counterclaim of the original defen
dants. No subsequent pleading having been 
delivered, the defendants by counterclaim, 
after the lapse of four days, served notice of 
trial :—Held, that the pleadings were not 
closed, and the notice of trial was therefore 
irregular. The plaintiffs by counterclaim were 
entitled under rule 180 to twenty-eight days 
from the delivery of the defence and counter
claim in which to amend. Hamer v. Tune, 12
r. It. 280.

Time for Delivering — Extcnsiow-—/r-
rey ulurity.] — Consol Ida ted rule 381 provides 
that “ n plaintiff shall deliver his reply, if 
any, within three weeks after the defence or 
the last of the defences shall have been de- 
livered. unless the time shall be extended by 
the court or a Judge:" and con. rule 392 pro
vides that upon the expiry of the three w- ke 
the pleadings shall be closed: -Held, that 
where, upon a motion to set aside a reply de
livered after the three weeks, nothing else ap
pears than the fact that the time has expired, 
the pleading should not be set aside: and, 
even if there is the right to move, the proper 
order to make upon such a motion would be 
one extending the time for delivery of tbe 
reply, and the moving party should haw no 
costs. Held, also, that upon such a motion
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mills of irregularity except those taken 
nul i. cm i In- considered: referring lo 
de Il ntl ht V. Wright, 13 1*. K.

Waiver of Forfeiture -Necessity for 
I'li mliiiij. | A meuilx-r of a benelit associa- 
1,1,11 died while suspended from membership 

i n pavinont of assessments. In an action 
In Ins widow for the amount of his benelit 
entiticate it was urged that the forfeiture was 
«a: .i|: 11 eld, that the waiver not having
I..... |,leaded it could not be relied on a< an

• .,.r id ilie plea of non-payment. Allen v. 
\|. : hauls Marine Ins. Co.. 15 S. C. 1£. 488, 

l'il. Su/ire me Tent h nights of the Mu< u- 
tht World v. Uilliker, 29 8. C. K.

.M . Sawyer v. Short, i) P. It. 85 ; MrXamartt 
. .'mi», 23 O. R. 103; Hot It inter v. Ffoulkes, 
_• O K. 61.

IX. Statement of Claim.
1. Centrally.

Anticipating Defence. | — In a statement 
, claim, lo anticipate and reply to man era 

• n o is a highly improper practice. I.uka 
/in mid Detroit It. IV. Co. v. Suies, 20 8.

Cause of Action Sufficiency of Allega- 
ti'.u \tyligenee.\ -Tlie plaintiff ill his state
ment of claim claimed damages from the

:• miauls for “ unlawfully, negligently, and 
«nmul'ully." depressing certain streets in u 
i ii and thereby making it inconvenient and 

possible for persons to approach the 
; uni ill's store for business : also for, in like 
manner, blocking them up. and rendering them 
a in Impassable in the neighbourhood of 
tin1 plaintiff's store, and thereby “ negligently. 
hi !.i" fully, and wrongfully.” preventing rus- 
tuiiH-rs or others coming thereto, and almost 
■•ii;. i destroying the plaintiff's business. 
’Ill-' -i a tentent furl her claimed that if the de- 
lie-- _ and blocking up should he found to 
I»1 .nil. a mandamus should lie granted 
i i um the defendants to proceed to arbi
tra i" ascertain the compensation payable to 
I'.aim iff; or that it be referred to the proper 
"il.'-'T i" ascertain and state such compensa- 
ti"i lb-id. on demurrer, that the statement 
■ m m was sufficient: for it alleged that the 
""ik was negligently done, and this gave a 
m "f action, even though the work itself 

b., lawful. (Juillinan v. Canada South- 
.n. It. II . Co., 6 O. 11. 567.

Date of Adding Party.]—Where a new 
<!' • i a 111 was added in 188!) to an action he-

- in lssi; :—Held, that the statement of 
• la should shew on its face the date at 

l'fendant was made a party ; and an 
.■"i ' 'elm.-ut was ordered. St. Louis v. O'Cul- 

. 13 I». R. 322.

Date of Writ.| -Held, that the mention 
of il.- date of issue of a writ in a statement 

f .mi was essential, but leave was given 
i" -ml on payment of costs. Scott v. 
< -"-i. 9 P. R. 253.

Matters Arising pending Action.]—
A niiff cannot set up in his statement of 
r matters arising pending the action. 
1M a v. McLean, 17 P. R. 440.

' Home Life Association v. Randall, 30 
•< V. R. !»7, ante I.

2. Conformity with Writ of Summons.

Extension of Claim Itulc 2|4.]—The 
writ of summons in an action by a mortgagee 
against a mortgagor was indorsed with a claim 
for an injunction to restrain waste. The 
statement of claim went further and claimed 
to recover possession of the land in respect of 
which the injunction was sought : Held, that 
what was claimed by the pleading was an 
“ extension " of what was claimed by the writ, 
within the meaning of rule 241. United Tele
phone Co. v. Tusker, fi!) L. T. N. S. 852, and 
Cave V. Crew. 11 W. R. 35! 1. 3 R. 401. dis
tinguished. Smytlic v. .Martin, 18 P. R. 227.

See Sow den v. Sowdcn, 4 P. R. 27(5 ; Hug
gins v. tiudph Barrel Co.. 8 P. R. 170; 
Lainchbt t ry v. Dunn, 0 C. L. T. Occ. N. 412 ; 
Ross v. Edwards. 15 P. R. 150; Me.Xah v. 
Macdonnell, ib. 14 : Jfogabootn v. MacCul- 
Inch, 17 P. R. 377 : McLean v. McLean, ib. 
440 ; Campbell v. James, 11 P. R. 347 : 
Ketclium v. Rapcljc, 1 C. L. Ch. 152: May 
v. Drummond, 17 1‘. R. 21. post 4; liugbre v. 
Clergue, 27 A. R. Ill I ; Rodger v. Not on Co., 
10 I*. I!. 327. post 4 ; Wyman v. Tin ”Duart 
Castle.” (5 Ex. C. It. 387 : Ed sail v. Wray. 1!) 
P. It. 245.

3J Filing and Delivery.
Abridgement of Time -Default—Dis

missal. | —Under rule 485 the court or a Judge 
may, in a proper case, order a plaintiff to de
liver Ills statement of claim within a limited 
time shorter than that allowed by rule 369; 
hut an order dismissing the action for failure 
to deliver the statement within the time so 
limited is not. having regard to rule (540, to 
lie made until after default. And an order 
directing that the action should be dismissed 
for want of prosecution, if the statement of 
claim was not delivered within eight days, 
was amended so as to make it direct only that 
the plaintiff should deliver the statement with
in eight days. Armstrong v. Toronto and 
Richmond Bill Street R. IV. Co., 15 P. R. 
449.

Extension of Time.| —An order allowing 
further time to file a statement of claim should 
not he made ex parte. Wigle v. Harris, !) P. 
R. 270.

Extension of Time after Default.! —
If a statement of claim is tiled after the time 
limited by rule 158 (a) (three months from 
appearance entered), the action will not be 
dismissed for its non-delivery, hut the state
ment is irregular and may be struck out. In 
this case, under the circumstances, the time 
for delivery was extended upon payment of 
costs of the motion. Clarke v. McEicing, U 
I*. R. 281.

----------Dismissal of Action.]—An order of
the 4th October, 1880, extended the time for 
ilie delivery of the statement of claim till the 
12th October, but provided that, if it was not 
so delivered, the action should stand dismissed 
w ii h costs. Upon failure to deliver in time, 
the defendant signed judgment dismissing the 
action Held, that, notwithstanding the dis
missal of the action, an order could properly 
be made under rule 402 vacating the judg
ment and further extending the time for de
livering the statement, and the master in 
chambers had jurisdiction to make such an 
order. Newcomb v. McLuhan, 11 P. R. 461.
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-------- y. rmt trr* jwlei Ww R’efi • <. I
I'|kiii tin* defendant's application to dismiss 
tin* m-timi for want of prosecution, an order 
was made on llie tiili May. that upon payment 
hy the plaintiff of $2i> costs within eighteen 
days, and upon his delivering his statement of 
claim within the same time, the defendant's 
application was dismissed. On the 'Jtlth May. 
after the expiry of the eighteen days, the 
plaintiff tiled his statement of claim and de
livered a copy to the defendant's solicitors, 
and tendered them $20. which they refused to 
accept. They also declined to admit service 
of the statement of claim, hilt retained it in 
their possession, tin the .'Ird June an order 
was made extending for one week the time 
for tiling and delivering the statement of claim 
and paying the $20. This order did not pro- 
’ ide that the statement of claim already de
livered should stand. Within the week the 
plaintiff paid the $20. and nine days after
wards signed judgment against the defendant 
for default of defence, upon the statement of 
claim delivered mi the 20th May : lleld, that, 
although tlie plaintiff was wrong in filing and 
serving his statement of claim before paying 
the costs, this irregularity was waived and 
the service liecnine effective when the costs 
were afterwards received, they being paid un
der the order of the ."Ird June. Pieree v. 
Publier, 12 V. It. 275.

Sir l.aidlair v. Ashbaiigh, 0 P. It. 0.

4. Joinder nf ('lluses of Action.

Alimony i'raiiilutnit Conn nanre.] — 
Claims on behalf of a wife for alimony and 
to set aside a conveyance of the husband's 
property as fraudulent should lie joined in one 
action. Saider v. Snider, Snider v. (trr, 11
P. U. II".

Fraudulent Conveyance Serernl (Iran-
>• • ' Partie*.] Action by the plaintiff on
behalf of himself and all other creditors of 
the defendant I... asking for judgment against 
I.. upon two overdue promissory notes and 
seeking to obtain execution for such claim, 
and also a previously recovered judgment, 
against two several parcels of land, alleged to 
have been fraudulently conveyed to the other 
two defendants respivtively. A motion was 
made to strike out the name of one or other 
of the alleged fraudulent grantees as im
properly joined in the same action: Held, 
that it was possible under the present prac
tice to combine two such causes of action, 
which, if well founded, had a common root 
in the fraudulent transfet, and that here there 
would he no practical inconvenience in try
ing both on the same record. The motion was, 
then-fore, refused. Chapitt v. Robert, II A. 
It. 354, at pp. .'Uil, 3t'»2. specially referred to. 
Heaton v. UcKctlar, 13 V. It. HI.

Fraudulent Notes and Agreement
Setting a*idt Other (Haims—-Several De
fendant*.]—The statement of claim alleged 
that two of the defendants, by fraudulent 
representations, induced the plaintiffs to en
ter Into an agreement for the purchase of a 
horse : that one of these defendants, ill the 
name of his partner, a third defendant, having 
agreed to become a co-partner with the plain
tiffs in the purchase, made a fraudulent profit 
by way of commission out of the transaction;

I that these three defendants transferred 
I promissory notes, made by the plaintiffs with 

the intention of carrying out the transaction.
1 to the fourth and fifth defendants, who had 
j notice of the fraud ; and claimed to have the 
j agreement declared fraudulent and void and 
i ordered to lie cancelled : to have the notes de- 
I dared void and ordered to he cancelled; 

or to have the first three defendants or
dered to indemnify the plaintiffs against 

i the notes ; damages for the false repre- 
I sen tat ions; or that the defendants al

leged to have received a commission should 
be ordered to account to the plaintiffs there
for. After the parties had been for more 
than six months at issue, the defendants ap
plied to strike out the statement of claim as 
embarrassing : Held, that the transact ion 
complained of was one that should lie investi
gated in all its parts on the one record, and 
that no peculiar difficulty would arise in deal
ing with it as a whole, and then following 
such details as might lie pertinent. Cnrar v. 
Hothert. 17 1'. It. 283.

Recovery of Land — Joining Other 
('au*e* o f A et ion iritli.)—An action for as
signment of dower is an action for the re
covery of land. McCulloch v. McCulloch, 4 
(' L. T. 252, followed. Where leave la neces
sary under rule 341 to join other causes of 
action with an action for the recovery of land, 
it must be obtained before the writ of sum
mons is issued, unless under very exceptional 
circumstances. Me Lean v. McLean, 17 V. it. 
440.

The plaintiff, without leave, indorsed his 
writ of summons with a claim for recovery of 
land and to set aside a eonveyam-e. The writ 
was personally served, and. the defendant not 
appearing, the plaintiff delivered a state- 

! ment of claim, and. on default of defence,
; moved the court for judgment. It appeared 
! from the statement of claim that the setting 
! aside of the conveyance mentioned in the in- 
1 doraement was sought by the plaintiff n< a 
i part of what was necessary to establish his 

title : Held, following Hledhill v. Hunter. 11 
Ch. I ». 4H2. that the action was to be treated 
as one for the recovery of land merely, in 
which judgment for default of appearance 
could have been entered without a motion: or. 
if not, that the plaintiff had improperly join
ed another claim with a claim for the re
covery of land, without leave ; and in either 
case the motion must fail. Mag v. Itruinumnd, 
17 I\ It 21.

Where the writ of summons was indorsed 
with a claim for the recovery of land and for 
mesne profits, but the statement of claim 
asked specific jierfornianee of the contract by 
the defendant to buy the land from the plain
tiff. and in the event of specific performance 
not being decreed, possession. &e„ and no or- 

i der had been obtained for leave to join another 
cause of action with a claim for the recovery 
of land, as required by rule 110. (>. J. Act. 
and a motion was made to set aside the writ 
of summons and statement of claim, or one 
of them:—Held, that the causes of action 
were Improperly joined in the statement of 

! claim without leave, but. inasmuch as the 
lwo causes of action could not conveniently he 
prosecuted separately, leave was given to 
amend the writ by adding a claim for speci- 

j tic performance, or the statement of claim hy 
striking out such claim, at the plaintiff's 

I option. Campbell y. Janie*, 11 V. R. 347.
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Trespass to Land—Assault of Servant.] 
—Set» .Uooncy v. Joyce, 17 1*. It. 241.

Wrongful Dismissal — Defamation — 
f ui.i/ii/h// Trial.] The writ of summons 
, mi.n| i In muges against an incorporated com* 
11:111\ for wrongful dismissal and slander. The
• ■rigiiinl stalement of claim was con lined to 
tlir former cause of action, hut. after defence 
mid Iieiiire reply due. the plaintiff amended 
mi principe hy adding a claim for slander:— 
Held, that it was competent for the plaintiff 
in do so. under rule 3Hti. Semble, that an 
ii "i I'nrated company may lie liable if slander 
i- -i.nkcii by its servants or agents in direct 
obedience to its orders. Held. that, at all
• ".-UN the pleading setting up slander should 
not I»- struck out summarily, but should be 
adjudicated on. Ijcave to tile defendants to 
ha\" the fittest ion of law first determined. 
The two causes of action were properly 
joined: but application might be made under 
nth- .’".7 to flin-ct the method of trial. Rod
in r v. Xoxon Co., lit l\ It. 827.

S>c Ouriny v. Cameron, 10 P. It. 400; 
White \ ITtin*' ii. 12 P. U. 020; Pritchard v. 
Cut,hard, 17 O. It. 50.

Su Parties.

X. Statement of Defence.
Company Call*—Suspension of License

I i n mini' nt. | In an action for calls de- 
ills pleadeil that plaintiffs' license had 
uspcnded : Held, on demurrer, that the

def .... should have alleged notice in the
<ci/.of ilie suspension of the license, pur- 
m: i.i In li. s. O. 1N77 c. 100. S. 34. and 42 
Viet. c. 2.1. s. 3. s.-s. 7. hut an amendment was 

ibis point not having been ink -n. 
t l-’in Ins. Co. v. Lyman. 40 I*. f\ It. 
471

Defence Arising after Action—Confnt- 
•i " ■liidymenl Otlienrisc Order."]—In 
nn lion against a judgment debtor and his 
bn ■ • r to set aside a conveyance by the
....... to tin* latter as fraudulent, both

l mis pleaded several defences. Afterwards 
' i lament debtor applied for leave to 

d by adfling as a defence, without abaii- 
i:11g his other defences, that since action the 
'- ••in had become extinguished I y reason 

i '• ! off ordered in another action Held, 
ill which the plaintiff should not he al- 

• "I to confess the new defence ami sign 
"Y" • i i tor his costs under rule 440. but one 

• I. the court should “ otherwise order” 
i" the last clause of the rule. Construe* 

11 ;iml history of rule 440. Harrison v. 
O ' :-iis of Abergavenny. 11 L. T. X. S. 200, 

'sed. Patterson v. Smith, 14 P. It. 558.

Denial Sufficiency of Traverse—Appeal.]
I plaintiff b.v his statement of claim al- 

1 i partnership between two defendants,
■ being married, whose name on a renr- 
-•"iiient of the partnership was substituted 

b n of her husband without her knowledge 
1 bority : Held, that a denial by the tnnr- 
"otnan that “on the date alleged or at. 
•'her time she entered into partnership 

b the other defendant.” was a sufficient 
i-e of the plaintiff's allegation to put the 

if of ihat fact. Ilaid, also, that 
1 1 "eel ion to the sufficiency of the traverse 

! not be entertained when taken for the

first time on appeal, the issue having been 
tried on the assumption that the traverse was 
sufficient. Mylius v. Jackson, 22 S. C. II. 485.

Denial of Cause of Action Want of 
Xotiee. | - Statement of claim claiming dam
ages for an accident to the plaintiff by his 
stepping upon the covering or lid of a man
hole in the sidewalk alleged to i*c defective, 
Ace., through defendants' negligence. By the 
first paragraph of the statement of defence de
fendants denied the correctness of the state
ments contained in the statement of claim; 
and by the second paragraph set up that de
fendants bail no notice or knowledge of the 
defect :—Held, on demurrer to the second par
agraph. that the whole statement of defence
must lie read together: and that the ......ml
paragraph taken with the first constituted a 
good deletin' or was immaterial : that it could 
not embarrass the plaintiff, for if lie proved 
actionable negligence he must prove either 
actual or presumptive notice. Hensley v. City 
of Hamilton, It (). It. 112.

Filing and Delivery Time.] A state
ment of defence, delivered after the proper 
time and on the same day on which the plain
tiff set the action down to be heard on motion 
for judgment : -Held, irregular, and the court 
ordered that it should be struck out. and 
judgment granted for the plaintiff as prayed 
by ibe statement of claim, unless the defendant 
paid the costs of setting down the action and 
of the motion for judgment within a limited 
time. Snider v. Snider, 11 I*, it. 34.

A statement of defence filed after the plead
ings have been noted as closed for default of 
defence under rule 2<$2, is irregular, but not a 
nullity, and should be regarded as evidence of 
an intention to defend: and where, as 
permitted by rule 18ti, a motion for judgment 
upon tlie statement of claim is made ex parte, 
and the fact of the defence having been filed 
is brought to the knowledge of the Judge, lie 
should direct notice to be served in order to 
give the defendant an opportunity to make his 
defence regular. In this case judgment hav
ing been granted ex parte, it was ordered that 
there should be no costs of the defendant s 
motion for relief under rule 318. which was 
granted. Jackson v. Gardiner. I'd I*. It. 137.

Foreign Jndirment. | See llnylies v. 
lires. 1(1 1*. It. 301, 0 O. It. 108.

Fraud Pleaded to Actions on Judg
ments. | • See Steirart y. Sutton. 8 O. It.
341; Harvey v. Harvey. 0 A. It. 01.

Matters Alleged in Mitigation of 
Damages. |—In an action for malicious ar
rest the statement of defence set up that there 
was a warrant in the hands of a constable for 
tin* apprehension of the plaintiff on a charge 
of misdemeanour : that the plaintiff was avoid
ing arrest : that the defendants therefore 
watched him. and when lie endeavoured to 
esen|te detained him until the arrival of the 
constable, and then gave him into custody : 
and that the defendants did this in the bond 
fide lielief tliat they were justified in thus aid
ing the arrest:—Held, that, although these 
facts did not constitute an answer to the ac
tion. yet they could he given in evidence in 
mitigation of damages, and therefore it was 
proper that they should appear upon the re
cord. Parsley v. Ilennett, 11 I*. It. t‘»4.
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Not Guilty by Statute.]—"Not guilty 
by statute ” cannot be pleaded to an action for 
specific performance of a contract ; and the 
defence of " not guilty ” irrespective of sta
tutory authority is not admissible under the 
Judicature Act. Town o/ Pi terborouyli v.
Midland U. H < 12 P. B. 12T.

Semble, the omission to give notice of ac
tion must lie pleaded, or the section which re
quires it referred to, in the plea of "not guilty 
by statute." Itond v. Conmc, Hi A. It. 31)8.

Held, reversing the judgment in IS O. II. 
482, that evidence of contributory negligence 
is jirojKU'ly admissible under a defence of " not 
guilty by statute " without any special plea of 
contributory negligence, and at any rate in 
this case, even if strictly speaking the evidence 
were not admissible as the pleadings stood, 
still, it having been given without objection, 
tin- plaintiff could not afterwards complain. 
Doan V. Michigan Central It. IV. Co.. 17 A. 
It. 481.

Notice of Action — Ornerai Issue—Sta
tutory Defences.]- Action against a munici
pal corporation for not providing a proper 
supply of pure water for the plaintiffs' eleva
tor according to agreement, and for negligent
ly and knowingly allowing the water supplied 
fi.\ them to become impregnated with sand, 
which greatly damaged the elevator : Held, 
that the action was one for breach of contract, 
and therefore the statutory defences and the 
defence of want of notice of action. &c., under 
statutes giving the same protection as that 
given to justices of the peace in the execution 
of their duties, were inapplicable. Scottish 
Ontario ami Manitoba Land Co. v. Cita of 
Toronto, 24 A. It. 208.

--------  Negligence — Defective Sidewalk.]
— The defence of want of notice of 
action required by s. 13 of the Municipal 
Amendment Act. 1804. in an action against 
a municipal corporation for injuries sus
tained through a defective sidewalk, should 
be set ui> in the statement of defence, 
if the statement of claim is silent on the point, 
and the Judge can then go into the circum
stances, if any. which excuse the want or in
sufficiency of the notice. And where the ob
jection. in such a case, to the want of notice 
was not raised until after the evidence was 
closed, a motion for a nonsuit was refused. 
Longbottom v. City of Toronto, 27 O. It. 198.

--------  Workmen's Compensation Act—No-
tiee of Oh feet ion. ] —The provisions of s. 14 of 
the Workmen's ('onqiensation for Injuries Act, 
55 Viet. c. 30 (O.). are not complied with 
merely by pleading that the notice of action 
relied on by tlie plaintiff is defective, or that 
notice of action has not been given. The de- 
defendant must give formal notice of his ob
jection not less than seven days before the 
hearing of the action if he intends to rely up
on it. Caranafih v. Park. 23 A. It. 715.

Offer before Action — Omission to Ri
pent —Cost*.] Where an offer to do certain 
work, which would abate an injury to suppli
ant's property caused by a public work, was 
made in writing by the Crown, and its receipt
acknowledged by the suppliant before action
brought, but such offer was not repeated in 
the statement of defence (although filed subse
quently pursuant to leave given), the court, 
in decreeing the suppliant relief in terms of

the undertaking, refused costs to either party. 
Fairbanks v. The Queen, 4 Ex. C. K. 130.

Paragraphs — Separate Defences.] — 
Though each paragraph of a statement of 
defence should, under rule 128. as nearly as 
may be, contain a separate allegation, it need 
not contain a separate defence. I nion Fire 
Ins. Co. v. Lyman, 40 U. C. It. 453.

Payment into Court.] — in an action 
to recover money for services rendered, the 
defendant pleaded that $325 was more than 
an ample and sufficient payment ; that lie 
had before action paid the plaintiff $25, 
and had always been ready and willing 
to pay him $300 more ; that before action he 
had tendered $300 in payment pf the services 
rendered, bul the plaintiff refused to accept it; 
and the defendant brought $300 into court in 
satisfaction of all claims and demands of the 
plaintiffs in this action :—Held, that the de
fence was so framed that if the plaintiff bad 
desired to take the money out of court, he 
must have elected to do so before replying or 
Is-fore the expiration of the time for replying, 
us provided by con. rule 030, and must have 
taken it in satisfaction of all his claims in the 
action, and have filed and served a memoran
dum in accordance with con. rule 035. But. 
as lie. instead of taking this course, proceeded 
with the action (in which he recovered more 
Ilian $300), the defendant was absolved from 
his offer, and the money remained in court
subject to further order ; the defendant was 
entitled, in the absence of special circum
stances. to have it remain to be dealt with 
when the case should be finally disposed of; 
and it was open to the defendant to contend 
upon appeal that the amount recovered should 
be reduced below $300, notwithstanding the 
payment into court, by the plaintiff's election 
not to take the money out at the appropriate 
time. Denison v. Woods, 17 V. It. 549.

See Hell v. Fraser, 12 A. It. 1 ; 8. C., sub 
nom. Fraser v. Bell, 13 S. C. R. 540.

Pending; Action In Another Pro
vince. |—The fact that a suit for the same 
matter is pending in Quebec, cannot be urged 
as a plea in bar to a suit for the same cause 
in this Province. Hughes v. Rees, 5 O. R. 
054.

Res Judicata.] — Under the Judicature 
Act of Ontario res judicata cannot be relied 
on ns a defence unless specially pleaded. 
Cooper v. Molsons Rank, 20 S. C. It. 011.

Statute — Necessity for Pleading.]—The 
statement of claim alleged a partnership be
tween the plaintiff and defendant, but did not 
aver whether the agreement was in writing 
or not. The defence set up a special agree
ment by which the defendant was to lie r< 
munerated by a share of the profits in lieu of 
wages or salary, but did not expressly refer 
to it. S. (). 1877 e. 133. It was admitted 
that something was due to defendant, and a 
reference was ordered. The master in ordi
nary held, following Rogers v. Ullman. 21 <ir. 
139. that, ns the defendant had not pleaded R. 
S. O. 1877 c. 133. so ns to negative the plain
tiff's allegation of a partnership, he could not 
claim the lienefit of that statute to support his 
account, but, to enable him to properly raise 
the question on appeal, permitted an affidavit 
to be filed shewing that there was an agree
ment under the statute:—Held, on appeal, 
that the case did not come within the terms of
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rii|e i4i, u. J. Act, aiul that it was not neces-
e, irv I,» ' plead the statute more specifically. 
AY il v. Park, 10 P. B. 470.

Statute of Frauds —Xccessity for Plead
ing | The Statute of Frauds not having been 
pl,.!1(led nor any objection properly taken to 
the sufficiency of the delivery of the goods in 
question, either at the trial or in the order 
msi, the court, without deciding that there 
had been a sufficient delivery, held that the 
objection was not open to the defendant and 
refused to iiermit an amendment. Grcenizen 
\ Hum». 13 A. II. 481.

Tender- Vo Payment into Court.]—This 
a, i ion was to recover money as compensation 
for land expropriated, and for other relief, 
intendants pleaded a defence in denial, and 
also a tender of $400 and interest, but did not 
puv the amount into court :—Held. that, the 
defence of tender without payment into court 
was a good defence under the O. J. Act, 
and a motion to strike out the defence, or to 
compel payment into court, or for judgment
f, ,r the amount, with leave to proceed for a 
further amount, was refused. Demorest v. 
]l,d1and It. IV. Co., 10 P. R. 314.

Volenti non Fit Injuria.]—Qurere, whe
ther it is not necessary to set up specially a 
defence arising from the maxim “ volenti non 
lit injuria." Le May v. Canadian Pacific R. 
IV. Co.. IS O. R. 314.

XI. Striking out Pleadings. 

(See, also, ante, II.)

1. Counterclaim.

See ante V. 2.

2. Demurrer.

See Ron» v. ttuekr, 14 P. R. 03: Mackey v. 
Bine]. 10 p. R. 148. ante VII. 1.

3. Statement of Claim.

Malicious Prosecution—Ohnervation» of 
■li'ihi' Dam aye hy Publication.]—In an ac- 
ti"ii for malicious prosecution, a part of the 
-'I tement of claim setting out the observa
tions of the Judge before whom the plaintiff 
was tried upon the criminal charge out of 
which the action arose, was struck out ; but 
a i it stating damage to the plaintiff from 
1' Me ntion of such charge in newspapers and 

■ by defendants, was allowed to stand. 
?. ri« yne, 12 P. R. 4S7.

Slander — Particular» — Amendment.]— 
I 'ii action of slander the statement of 

after alleging that the slanders had been 
M Me n and published to certain named per- 

added “and to others at present un
known to the plaintiff —Held, sufficient.

o alleged that during a period of five 
it.--nths the defendant spoke and published 
' ''is slanders to certain named persons and 

ra not known to the plaintiff : Held, 
i' ‘ lor it did not shew which of the persons 
mentioned were present when the different

statements were made, nor at what times and 
places they were made. Leave to the plaintiff 
to amend by adding further charges within 
reasonable limits. 'Poicnsend v. O'Keefe, 18
P. It. 147.

See Lauder v. Carrier, 10 P. It. 012: Camp
bell v. James, 11 1*. It. 347 ; McXab v. Mac- 
dunncll, 1.1 P. It. 14 : Crerar v. liolbert, 17 P. 
It. 283 ; Rodger v. Xoxon Co., 1!) I*. It. 327.

4. Statement of Defence.

Champerty.]—To an action under Lord 
Campbell’s Act, the defendants pleaded that
it wai brought and maintained under a cham-
pertous agreement which disentitled the plain
tiff to sue Held, that this defence should not 
he struck out : if proved, it was for the court 
to say what effect should follow. Wclbournn 
v. Canadian Pacific R. IV. Co., 10 P. R. 343.

Claiming Benefit as of Demurrer.] —
Claims on behalf of a wife for alimony and to 
set aside a conveyance of the husband’s prop
erty as fraudulent should he joined in one ac
tion. Separate actions were brought for such 
daims, the five defendants appearing by the 
same solicitors, and filing separate statements 
of defence. A paragraph of each of the de
fences submitted that “ the plaintiff had made 
out no case entitling her to relief.” This was 
struck out by the local master, by five sep
arate orders to the same effect Held, that 
the paragraph was neither scandalous, nor pre
judicial, nor embarrassing under rule 178. but 
was a mere reference to s. 44 of the Judica
ture Act, and should not have been struck out : 
and the costs of only one order were allowed. 
Snider v. Snidir. Snider v. On, 11 I’. R, 140.

Denial of Liability -Tender and Pay
ment into Court—Prejudice.]—In an action 
upon an insurance policy the defendants plead
ed denying their liability, and also tender be
fore action and payment into court. The plain
tiff replied that there was due to him a larger 
sum than that paid in. Upon a motion to strike 
out the defences in denial :—Held, that they 
did not tend to prejudice, embarrass, or delay 
the fair trial of the action, within the meaning 
of rule 423. Discussion as to the effect of the 
defences of tender and payment into court up
on the question of costs end otherwise. Rules 
(132-040 considered. Davis v. National As
surance Co. of Ireland, 10 P. It. 110.

Doubtful Pleading — Demurrer.]—As a 
general rule pleadings should not be set aside 
on summary applications unless so plainly 
frivolous or indefensible as to invite excision. 
Where a matter is doubtful or difficult it is 
better to leave the objecting party to demur :

. and, even if the pleading appears to be demur
rable, that is not a sufficient reason for ex
punging it from the record. And in this case 
a motion to strike out the defence and counter
claim (see ante V. 2» was refused, (lians v.
Omni, 18 1’. B. 186.

Embarrassment —Prolixity.]—The plain
tiffs were a gas company, doing business in and 
distributing gas by their mains throughout a 
city : the defendant was also the owner of gas
works in the same place, from which he sup
plied certain buildings in the city. The state
ment of claim charged that the defendant laid 

I or caused to be laid a pipe to communicate
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with the pipe belonging 10 tin* plaintiffs, or in 
some wav nhtnim'il uv used tin- plaint ill's' gas. 
without tln-ir consent : and claimed tin- penalty 
givi-n I iy s.nf tin* (las and Wat it ('onipanii-s 
Act. It'S. 11. 1SS7 v. 104. and also tin- va I up of 
tin- gas alli-gi-d to have Iii-pii taken. Tin* de
fendant. in HI paragraphs of his statement 
of defence, set out at great length various facts 
and circumstances, the gist of which was that 
the pipe mentioned in the statement of claim 
was so laid or caused to he laid by the plain
tiffs. or by some one on lheir behalf, and not 
by the defendant : and also made therein alle
gations of a malicious course of conduct by the 
plaintiffs towards the defendant, affording 
reasons lor iIn- probability of the truth of the 
defence. The thirteen paragraphs containing 
these allegations were moved against by the 
plaintiffs as embarrassing and irrelevant : 
lb-id. that an embarrassing pleading under 
rule 1211 is one which brings forward a defence 
which the defendant is not entitled to make 
use of: hill here the defendant was entitled 
to make use of tin* defence set up. and there 
was nothing in the paragraphs tending to 
•rejudice or delay tin- fair trial of the action, 
t might he that evidence of the course of 

conduct of the plaintiffs alleged by the defen
dant could not he permitted to lie given : but 
that was a question for the trial Judge, and 
not one to he determined upon a motion to 
strike out pleadings except in a plain case. 
Kven if it was unnecessary to plead this course 
of conduct, that did not make the pleading 
embarrassing. The court should not hesitate 
to interfere with the discretion exercised in 
chandlers, where the defendant has been there
by deprived of his right to set up a defence 
which In- is entitled to make use of. Remarks 
on verbosity in pleading. Glass v. Grant, 11! 
I\ R. ISO, approved. Stratford (Jan t'u. v. 
(Jordon. 14 l\ R. 407.

In an action by creditors of an insolvent 
partnership against the assignee for the benefit 
of creditors, for an account and payment of 
dividends upon the estate, and interest, the 
defendant, inter alia, set out in his defence, 
at great length, certain correspondence between 
his solicitors and the plaintiffs', as to the terms 
upon which In* should acknowledge the right 
of the plaintiffs to dividends, as to the securi
ties held by the plaintiffs, the value placed 
thereon, and the claim of the plaintiffs for 
interest, and alleged that, for the sake of peace 
and to avoid litigation, he paid into court a 
sum of money, which lie had tendered pursuant 
to the request of the plaintiffs, as shewn by 
tin- correspondence, upon conditions upon 
which the plaintiffs had stated they were will
ing to accept it. with the exception that he 
would not pay interest from the date fixed by 
them, there being, as he submitted, no right in 
them to receive interest, and lie reserved the 
right to take proceedings to recover the 
amount overpaid in case the security of the 
plaintiffs should lie upheld, and it should In* 
held that they should have valued it: Held, 
that these portions of the defence were prop
erly stricken out as prolix and embarrassing. 
It rock v. Tar, IS 1*. R. 110.

Falsity of Defence.) In an action for 
damages for detention of dower, defendants 
pleaded : 111 that tin- lands in question were 
wild, and plaintiff was not entitled to the sum 
claimed for damages, if any : <2> that plain
tiff had assigned her claim for damages : Gli 
set-off for moneys expended ill respect of said 
lands : <4i that they did not detain, but were 
always willing. &c. On a motion in chambers.

after issue joined, fot an order directing a 
reference as to the damages under s. 47. O. .1, 
Act. and upon evidence by affidavit both for 
ami against the truth of the pleas, the master 
made an order striking out the 2nd and llrd 
pleas, and directing a reference : Held, that 
the master had no jurisdiction to make the 
order, and that the issues raised questions that 
were properly triable only at the hearing. 
U lion v. I'ish. 1U 1’. R. 187.

Inapplicable Defence.) — A defence 
which is wholly inapplicable may lie struck 
out. unless amended, although it is neither 
scandalous nor tending to prejudice, embar
rass. or delay. Chamberlain v. ( ha mini lin, 
11 I*. It. Ô01.

Municipal Corporation Vo tier of .!<■- 
tion. | A municipal corporation is not en
titled to notice of action under the Act to 
protect justices of the peace and others from 
vexatious actions. R. S. <). lss7 c. 7.'!. 1 Pid
gins v. i entities of Huron and I truce, 1» K. \ 
A. Hill, followed. Defence of want of such 
notice struck out upon summary application. 
Met 'arthy v. Tominhin of I < nyra, 1G 1’. R. 
4M.

Promissory Note -I'nyment. | 1'pon a 
summary application under rule 11122 111871 to 
strike out defences on the ground that they 
disclose “ no reasonable answer," the court is 
not to look upon the matter with the same 
strictness as upon demurrer: a party should 
not Is- lightly deprived of a ground of sub
stantial defence by the summary process of 
a judgment in chambers. And in an action 
upon a promissory note, alleged by the defend
ants to have been taken by the plaintiffs after 
maturity, defences of payment, estoppel hy 
conduct, and a claim for equitable protection 
arising out of agreement, were allowed to re
main on the record. Hank of Hamilton v. 
tit oryc. if, 1\ R. 418.

Seduction ('nunc of Action — I’ltatl- 
inti ami Demurring. |- A pleading will not 
lie summarily struck out merely on the ground 
that it is demurrable. Glass v. Grant. 12 V. 
R. 480. followed. Where the statement of de
fence in an action of seduction alleged that the 
cause of action was in another than the plain
tiff'. hut did not allege that that other sought 
to proceed by action:—Held. that, as there 
was no authority expressly holding this de
fence to lie had, it should not Ik- struck out : 
but leave was given to reply and demur. 
ltalcy v. Byrne, 11 I\ H. 4.

Sec \t1orncy-dcncral v. Midland It. IV. Co.. 
Il G. R. Ô11 : Switztr v. Laid man. 18 (). R. 
4211.

XII. Venue.
(Sec also Trial.)

Change of, by Amendment.) —The
plaintiff, having in his statement of claim 
named Toronto as the place of trial, after
wards amended it on pra-cipe under rule 17!). 
O. J. Act. naming llelleville as the place of 
trial :—Held, on appeal, following Frietsch v. 
Winkler, It Cli. Ch. 100, that no change of the 
place of trial could be made by amendment of 
the statement of claim. It nil v. Xorth Itritisli 
Canadian Investment Co., 10 1'. R. 022.

Local Venue. | -Held, that the effect of 
rule 2.14 of the O. J. Act, is to abolish all local
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wml»'*, as well those made so by statute as 
,i- ill,' common law, except in actions of eject- 
,,,,.1,:. v. Pitcher. lu U. R. I»2U. See

Inland r. Pitcher, ib. (til.
In an action against magistrates for mnli- 

ami illegal arrest and imprisonment :—•
11. >t. following Legacy v. Pitcher. !<• <>. R. 
i;_'u, that the venue need not he laid where the 

nr,, was committed. Pond v. Conmce, 15
» R 71*1

The venue in this action was laid in the 
i in ,,f Toronto, and subsequently an order 
was made striking out the jury notice and 
• I i". ii11Li the trial to take place at Port 
Arthur: Held, that in view of this order the 
objection that the venue was improperly laid 
could not lie sustained. «S'. lti A. It. 31*8.

I'orecloaitrc—l.'laim for Posscsaion.]
An action by a mortgagee for foreclosure, 

payment, and possession of the mortgaged 
premises, is not an action of ejectment within 
the meaning of the exception in rule 254, I*. J. 
A and the venue need not therefore, in such 
an act ion, lie laid in the county where the 
lands lie. Segmour v. HcMursh, 11 P. It. 472.

Patent for Invention Infringement of 
Pai< ni. | See (lohlamith v. Wullon, Il P. It. 
Ill: \iteheaun v. Mann, U P. It. 233.

Residence of Plaintiff -Mule 52.9 (b.) ]
Hull < 181171 52U provides that: (a) the 

plaintiff shall, in his statement of claim, name 
1 "iinn town at which he proposes that the 

. i1 lion shall lie tried: I b i where the cause of 
action arose and the parties reside in the 
same county, the place so to he named shall 
I»' 'lie county town of that county:—Held, 
that ihe residence of the plaintiff at the time 
"I" ilie delivery of the statement of claim, and 
ma at the time of the issue of the writ of 
''mimons, is the time referred to in rule 52V
I / daall x . U ray, 19 P. R. 246.

Sheriff Parti/ to Action.J- In an action 
■ in a sheriff is plaintiff or defendant, the 

"i'l'osiie party, if In- so desire, may have the 
i imu tried in the county adjoining that in 
uliiclMhe sheriff resides. Urunnen v. Jar via,

Writ of Summons —Indoraenn nt — Eleo- 
' I Where in the special indorsement of 
hi* "lit of summons the plaintiff names a 
puice of trial, he is not at liberty to change 
h> ' tiling another place in his statement of 
1 Rule 52V must be read subject to the 
1 i"v aiou of rule 138 (2). Seas wort It v. Mc- 
A m, IV p. R. ITS.

XIII. Waiver iiy Pleading.
Judgment - Reference.]—Where a party 

•1 • mu plead a lu-ior judgment in bar by way 
' -i>i*-l before the entry of a judgment 

1 i uiig a reference to the master, he waives 
: !1 -1 leaves the whole matter at large to he

:: dM'-'il into on the evidence. Iluglica v. 
y 1" P. R. 301. Rut see S. *'.. V (I. R.

Will I reniai of AYir Right».] — Held, 
" a clause in the answer of W. S.. express- 

'x i 11 i n guess that the will should be con- 
I l>x the court and the rights of the 
- thereunder determined, hail not the 

waiving any right that might have

accrued to him during the progress of the 
suit. Archer v. Severn, 12 <>. R. 015.

XIV. Miscellaneous Casks.

Arbitration -Com/ienaation for Land.] —
11. brought an action to compel a railway com
pany to arbitrate to ascertain the value of 
certain land taken for the purposes of the 
railway company, and after the service of the 
writ the company served a notice to arbitrate, 
and after arbitration an award was made by 
two of the arbitrators, but was subsequently 
set aside by the court as invalid. H. then 
proceeded with his action, and the railway 
company pleaded that the arbitrators had tixed 
a time for the making of tiro award, but did 
not make any within the time limited, and did 
not enlarge the time, and that, therefore, the 
sum of JHU0 offered by the railway company 
before proceedings taken had become the 
amount of the compensation. The Judge 
found on the evidence that no time had Is-en 
fixed by the arbitrators for making the award:

Held, that, as the parties by their pleadings 
had placed themselves upon an issue as to 
whether the arbitrators hud lixed a time or 
not, and as that issue was found in favour of 
the plaintiff, the sum of $4(XI offered had not 
become the compensation to lie paid, and n re
ference back was ordered. Dcmorcat v. tirand
Junction U. M . ( ><., 10 O. R. 616.

Defamation Trade-libel—Action on tins 
( 'aae. |— An action for words written and pub
lished relating to articles of the plaintiffs’ 
manufacture and the rights of the plaintiffs 
under certain letters patent by virtue of 
which they claimed a monopoly of the manu
facture and sale of the articles, is not an ac
tion of defamation properly s>> called, but an 
action on the case for maliciously acting in 
such a way as to inflict loss upon the plain
tiffs, and does not come within s. 1UV of the 
Judicature Act. 18V5, so as to be triable only 
by a jury, unless bi consent. Uickeraon v. 
Uudchtfc, 17 1‘. R. 418.

The plaintiff, a tradesman, claimed damages 
for injury to his credit and business by reason 
of the defendant having sent certain hand-bills 
issued by the plaintiff, advertising his busi
ness. to various wholesale creditors of the 
plaintiff, and having written and published let
ters to such creditors falsely and maliciously 
charging that the plaintiff was advertising 
his business and unduly forcing sales with the 
view of selling ami disposing of his goods 
to defeat and defraud his creditors: Held, 
that the action was for libel, and not in case 
for disturbing the plaintiff in his calling, and 
the defendant was entitled to have the words 
of the alleged libel set out in the pleading. 
Flood v. Jackson. | 181131 2 (J. It. 21. and Rill
ing v. Smith. 1 Lx. D. VI. specially referred 
to. Robinson v. Sugurmun, 17 1‘. R. 411).

Notice of Exceptions. | — See U'llonncll 
v. Iluehcnuult, 14 (I. R. 1.

Production of Documents before 
Pleading h'iilse Itc/in Mentations.] Produc
tion of documents should not be ordered 
to lie made by the defendant for the bene
fit of tin- plaintiff before in- delivers hi*
statement of claim, unless the Judge is sat- 
Mi”d that tin- documents called for are essen
tial to the siatnment of the plaintiff's claim. 
In an action for damages for false repre-
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seutatious made by the defendants, where
by ilie iduiniill's were induced to supply them 
with goods and money, and to enter into agree
ments with them, to the plaintiffs’ loss:— 
Held, that il was enough for the plaintiffs 
to aver in their statement ol" claim that the 
goods and money were supplied on the faith 
of statements, oral and written—specifying 
them- falsely and fraudulently made: and this 
they could do without the production of the 
defendants' balance sheets, books of account, 
&«•. If particulars were afterwards claimed, 
it would then be time enough to apply for dis
covery. Arthur and Co. (Ltd.) v. Itunians, 
IS 1\ It. 305.

Question Raised by Plea — Incidental 
Issue.]—Issues raised merely by pleas cannht 
have the effect of increasing the amount in 
controversy so as to give the supreme court 
of Canada jurisdiction to hear an appeal. 
Standard Life Assurance Co. v. Trudeau, 30 
S. C. 11. 308.

Status of Plaintiff—Special Denial—Art. 
lJf.'i, U. V. I’.]—See Martindalc v. Towers, 33 
S. C. It. 507.

Venire de Novo.]—See Wills v. Carman, 
14 A. It. 666.

See Arhitkatiox and Award, V. 1—Bills 
ok Exchange. I. 4—Bond. III. 3—Chose in 
Action, IV.—Constable—Contract. IV. 4 
(in Covenant, in. i Damages, XIV.- 
Defamation, X. — Distress. III. 3 (fi — 
Dower. I. 5—Ejectment. VI. HI—Evidence,
II. 2— ICxkit-tors and Administrators, 
VIII. 3—Fraud and Misrepresentation.
III. 3 (ei— Landlord and Tenant, II. 1 (a) 
—Malicious Procédure. I. 5, 11. 5—Master 
and Servant. III. 3—Misnomer. II.— 
Money, II. 7. v Mortgage, IV. 2, X. 4 (c) 
—Negligence. X.—New Trial, X.—Patent 
for Invention, IV. 7 — Penalties and 
Penal Actions. II. 1 (c)—Principal and 
Surety, v. _ in i.i ask. i i. i Replevin, i l. 
4. III. 1 ifi—Sale of Hoods, III. 3 (b) — 
Seduction, I. U—Set-off. V.—Sheriff. VI1. 
1 (di. IX. 1 (hi. 8 (hi. XIV. 3—Specific 
Performance, V. 14, 18 (b)—Tender, I. 4 
—Trespass, 1. 4. II. 8, III. 2 (ci—Trover 
and Detinue, V.—Trusts and Trustees, 
V. 4—Warranty. I. 4—Water and Water
courses, XII. 0, XIV. 2—Work and Labour,
IV. 2.

PLEADING AT LAW BEFORE THE 
JUDICATURE ACT.

See Pleading.

PLEADING IN EQUITY BEFORE THE 
JUDICATURE ACT.

Sec Pleading.

PLEADING SINCE THE JUDICA
TURE ACT.

See Pleading.

PLEAS.

See Pleading—Pleading at Law before the 
JUDICA1UBE A< !. VI1.

PLEDGE.

Assignment of Covenant - -Itedemption.] 
—The plaintiff transferred a covenant for the 
payment of $4,000, executed by four persons iu 
his favour, to the defendant, by an absolute 
assignment, as security for $3,000; the de
fendant giving to the plaintiff a separate agree- 
ment to “ re-assign ” on payment of the loan 
and interest. On a bill to obtain a re-assign
ment, alleging that such loan bad been repaid, 
the court made a decree for redemption in 
favour of the plaint ill' with costs; the de
fendant having set up a claim to be entitled to 
hold the security as absolute purchaser there
of. Livingston v. Wood, 37 Ur. 515.

Bonds fraudulent Conversion—Notice— 
Estoppel.] — The Quebec Turnpike Trusts 
bonds issued under special .Vets and ordinances 
( U. S. Q. 1888, sup., p. 505 ) are payable 
to bearer and transferable by delivery. Cer
tain of these bonds belonging to the estate 
of the late 1>. D. Young, had been used ns 
exhibits and marked as such in the case of 
Young v. Itattray. and having been afterwards 
lost, were advertised for iu a newspaper in 
Quebec in the year 1883. About ten years 
afterwards W.. who was the agent and admin
istrator of the estate, and had the bonds in his 
possession as such, pledged them to a broker 
for advances on his own account, the bonds 
being then long past due, but payment being 
provided for under the above cited statutes :
Held, that neither the advertisement, nor the
marks upon the bonds, nor the broker's know
ledge of the agent's insolvency, were notice to 
the pledgee of defects in the pledgor’s title ; and 
that the owners of the bonds, having by their 
act enabled their agent to transfer them by de
livery, were estopped from asserting their title 
to the detriment of a bona fide holder. Held, 
also, that a bonâ fide holder acquiring commer
cial paper after dishonour lakes subject not 
merely to the equities of prior parties to the 
paper, but also to those of all parties having 
an interest therein. In re European Bank, Ex 
parte Oriental Commercial Bank, L. B. 5 Cb. 
358, followed. Young v. MueSiilcr, 35 8. C. 
It. 373.

Opposition a Fin de Charge- I t/nv-
ment—Effect of.]—See Great Eastern R. IV. 
Co. v. Lutnbe, 31 S. C. It. 431.

Railway Rolling Stock—Non-delivery- 
Creditors.]—B., who was the principal owner 
of the South Eastern Railway Company, was 
in the habit of mingling the moneys of the 
company with his own. He bought locomo
tives which were delivered to. and used openly 
and publicly by. the railway company as their 
own property for several years. In January 
and May. 1883, It., by documents sous seing 
privé, sold, with the condition to deliver on 
demand, ten of these locomotive engines to F. 
et al., the appellants, to guarantee them 
against an indorsement of his notes for 
$50,000, but reserved the right on payment of 
the notes or any renewals thereof to have the 
locomotives redelivered to him. B. having be
come insolvent, F. et al., by their action direct
ed against B., the South Eastern Railway
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Company, and 1$. et al., trustees of the com- i 
jmny under 43 & 44 Viet. e. 41) (Q. ), asked for ! 
tlii- delivery of the locomotives, which were at 
tin* time in the open possession of the South 
! .-ii i n Company, unless the defendants paid 
the amount of their debt. It. did not plead. 
The South Eastern Railway Company and B. 
et al., as trustees, pleaded a general denial, and 
,,1,1 a ilie proceedings O'll. tiled an interven
tion, alleging that he was a judgment creditor 
of IV. notoriously insolvent at the time of mak
ing the alleged sale to F. :-IIeld, that the trans

ir! ii B. amounted only to a pledge not 
iimpanivd by delivery, and, therefore, F. 

i. al. were not entitled to the possession of the
l....motives as against creditors of the com-
I-■ 111y. and that in any case they were not en- 
titl.-d to tli«' property as against O'll.. a judg
ment creditor of It., an insolvent. Fairbanks 
v. Harlow, 14 8. C. It. 217.

Vente a Réméré - - Validity—Third Per
sons.]— See Sal vas v. 1 assal, 27 S. C. It. US.

«Sec Hush v. Fry, 15 O. It. 122.

POLICE.
N't Municipal Corporations.

POLICE COMMISSIONERS.
n'« < Municipal Corporations.

POLICE COURT.
Court of Justice—lStealing Information.^ 

- Held, that the police court of the city of 
Toronto is a court of justice within 22 & 23

21, ■. 18 (D.), and that the prisoner 
,i properly convicted of stealing an inform

al on laid in that court. Regina v. Alasou, 22
Whether the police court is such a court or 

! ' , I-- a question of law which may be re- 
-• i">"d by the Judge at the trial under S. 
I . < . c. 112. s. 1 ; and where the Judge refused 

• reserve such question, it cannot be consid
ered upon a writ of error. Ib.

Held, that maliciously destroying an inform
ât i"n or record of the said court, is felony 

e same Act. lb.
A i imlictiuent describing an offence within 

- A .'id \ ici. c. 21, s. 18. as feloniously steal- 
- . information taken in a police court, is

in after verdict, lb.

Court of Record.]—See O'Reilly v. Allen, 
III r. K. B2U; Regina v. St. Denis, 8 1*. 
1!. I'i; Regina v. (ioodmun, 2 O R. 4U8 ; Re- 

. Murray, 28 U. R. 341); Rigina v. (Jib- 
. 2i) O. R. UOU.

•s" the next title.

POLICE MAGISTRATE.
I APPOINTMENT, 5414.

II Fees and Salary, 5414.
111. Jurisdiction, 5415.
D Miscellaneous Cases, 5417.

I. Appointment.

Evidence—Provincial Patent — Dominion 
Patent. I—The court declined to hear discussed 
the question whether the police magistrate in 
this ease, if appointed only by the Ontario 
Government, was legally or validly appointed, 
as his appointment should have been by the 
Dominion, the patent by the Ontario govern
ment only being produced, and it not appearing 
that no commission by the Dominion had is
sued to him, nor that any search or inquiry 
hud been made at the proper office as to the 
fact, the only other evidence ns to the appoint
ment, besides the mere production of the On
tario patent, being the defendant's affidavit 
stating that the magistrate hud no authority 
or appointment from the Crown or Governor- 
General of the Dominion, and that he knew 
this “of common and notorious report.” Re
gina v. Richardson, 8 U. R. U51.

Provincial Government Right to Ay- 
point.]—The power to appoint police magis
trates, rests with the Ontario government. 
Richardson v. Ransom, 10 O. R. 387.

Provincial Statute — Intra I ires.] — 28 
Viet. e. 20. authorizing the Governor to ap
point police magistrates, relates to the admin
istration of justice, and is within the powers 
of the legislature of Ontario, and is still in 
force as continued by 31 Viet. c. 17 (O. I 
Regina v. Reno, 4 P. It. 281.

Held, that the appointment of police magis
trates is not ultra vires the legislature of 
Ontario. Regina v. Bennett. 1 O. It. 415, fol
lowed. Regina v. Lee, 15 O. I!. 353. See also 
Regina v. Rush, 15 O. It. 308.

Set-, also. Intoxicating Liquors.

II. Fees and Salary.

Action for—Statute -Debt.]- Held, that 
12 Viet. c. 81 made it not only the duty 
of a town council to pay their police mugis- 
tratef but created a debt, the payment of which 
he might enforce in an action of debt, not ns 
founded upon a contract, but on the statute, 
and i liât the action may hi- maintained with- 

j out the aid of a by-law of the municipality to 
confer it. Qutere, is debt the only remedy? 
Wilkes v. Town of Brantford, 3 C. V. 470.

I Additional Pees—Salary Paid — Police 
I Clerk■—Statutes.]—The salary paid to a police 
! magistrate for a city or town, under R. S. O.

1877 c. 172. s. 1, covers all cases that may 
I come before him, arising within the city or 
I town : so that he is not entitled to any fees 
; except In what may be called purely country 

cases, e.g.. where the charge arises and the 
parties reside out of the city or town, or where 

i it is a local matter, as for Injury to property 
situate out of the town or city. A town clerk,

, being also town treasurer, did not act ns police 
clerk, and no appointment having been made 
by the munieijial council, the police magis
trate appointed a clerk from 1H71 to 1877. 
which appointment the council, with full 
knowledge and notice thereof, never repud
iated:—Held, that under those circumstances 
the clerk must be considered as if appointed 
by the council, and entitled to retain the fees 
given to police clerks by the statute. Held, 
also, that the police magistrate was not en- 

I titled to charge these fees himself, and to pay
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tin- clerk n mi In ry in lieu thereof. Town of 
Feta borough v. Ilutton, HU 1’. 455.

A police'ch-ik of a town. remunerated by a 
fixed salary, paid over to the munUdpality, in 
iiirin danri' with tli- statute, the lees received 
by him. amongst them being the fees for hear
ing and determining cases, and for records of 
convictions : Held, that the police magistrate, 
for the reason and except as above stated, 
could not claim stall last named fees. Held, 
also, that the corporal on of the town were not i 
entitled to recover from the defendant any 
fees received by him. lb.

I [eld. that s. 11- of the Municipal Act. It. 1 
S. 11. I.<77 c. 17 I. applies to cases arising both 
under the Ifoiniuion and Provincial Acts. lb.

Attachment -I'ublic Policy.] The salary 
of a police magistrate appointed by the Crown, 
but paid by a municipality, cannot, on grounds 
of public poliev. be attached. Cintrai Hank 
v. Fills. JO A. H. 3U4.

Reduction Mowers uf Council.] In 18V2 
the plain till" was appointed by the Provincial i 
government, of its own motion, police magis
trate. without salary, under It. S. < ». I « l c. 
7lî, s. 5, of a town the population of which ex
ceeded ô,thHi. The plaint iff then demanded a 
salary of *81 HI as his right under s. tin. 
which was for a time conceded, but, in ISO 1. 
reduced to *400, and by resolution in lS'.Hl 
withdrawn altogether by the council Held, 
iliât the council had a right so to do. and It.
K O. 1887 c. 72, s. 28, did not apply. Fl I is 
v. Town of Toronto Junction, 28 11. It. 55, 
24 A. It. 1112.

Sec Itcgina v. Fleming, 27 (). It. 122, punt
111.

III. JVBIBDICTION.

Arrest of Witness \ b*cn<v of Malice.]
Where a police magistrate, acting within Ids 

jurisdiction under It. S. C. c. 174, issues 
liis warrant for the arrest of a witness who 
has not appeared in obedience to a subpietia, 
lie is not. in the absence of malice, liable in 
damages, even though he may have erred as to 
the sufficiency of the evidence to justify the 
arrest. Judgment below, 24 U. It. 57<i. 
affirmed, ti onion v. Denison, 22 A. It. 3In.

Conviction ItccHul of Office - - Justice 
Acting for Magistrate.] -The prisoner had 
been convicted by one justice of the jience of 
being a vagrant, under 32 & 33 Viet. c. 28 
11 . w hi< h requires the com let ion to be
“ before any stipendiary or police magistrate, 
mayor, or warden, or any two justices of the 
peace:"—Held, that the conviction was bad, 
as it did not appear that the justice was a 
police magistrate, < Jmere. whether the con
viction would have been good if it had ap
peared in the warrant that lie was acting for 
the police magistrate under 3<l Viet. e. 48, 
s. 308 (O.i. or whether two justices would 
not have been required. Itcgina v. Vianetg. 7 
P. II. 35.

Crown Case Reserved. | A police magis
trate cnnnoi reserve a case for the opinion of 
a superior court under C. S, I . (’. c. 112. as lie 
is not within the terms of that Act. Itcgina 
v. Iticlinnlson, 8 0. It. 1151.

Disqualification Interest in Fine— 
Salary. I Section lilt l a i of the Municipal 
Act. 18'.»2, which provides that a magistrate

shall not Ik* disqualified from acting as such 
by reason of the line or penalty, or part there
of. on conviction going to the municipality of 
which lie is a ratepayer, includes a police 
magistrate. Where a police magistrate, ap
pointed under U. S. (). 1887 e. 72. is paid a 
salary by the municipality instead of by fees, 
sui li salary being in no way dependent on any 
lines which lie may impose, lie has no pecun
iary interest in the lines, and so is not thereby 
disqualified. Semble, that in such a case there 
would have been no disqualification at com
mon law. Itcgina v. Finning, 27 U. It. 122.

Jurisdiction of Justices of the Peace 
in Absence of Police Magistrate. | - See
Itcgina v. Cordon. Vi O. It. <14 : Itcgina v. 
Lynch, lil O. 11. <»<»4; Itcgina v. Vlanccg, 7 P. 
It. 35.

Liquor License Act Might to Try 
County Offences.] — The defendant was 
charged with a breach of the Liquor License 
Act. in the township of Barton in the county 
of Wentworth, and was tried and convicted at 
the city of Hamilton, situated in the said 
county. In-fore the police magistrate thereof:

Held, that under s. 18 of the Police Magis
trates Act, It. S. O. 1887 72. the police
magistrate hail jurisdiction in the premises. 
It< gina v. dully, 21 i). It. 21V.

Stipendiary Magistrate for Judicial 
District of Parry Sound. | -See Itcgina v. 
Montcith, 15 U. It. 2VU.

Summary Trial -Dominion Statute- Iti
tra l in s. | 38 Viet. c. 47. giving power to
police and stipendiary magistrates to try in a 
summary manner felonies and misdemeanours, 
is intra xires the Dominion Parliament. In 
r< I to in her. t'assets' Dig. 325.

Sature of Offence,J—The defendant
sold to <'.. amongst other things, a horse power 
and belt, part of his stock in the trade of a 
butcher, in which lie also sold a half-interest 
to ('. The horse-power had Ih-cii hired from 
one M.. and at the time of the sale the term of 
hiring had not expired. At its expiry. M. 
demanded it. and claimed that he had pur
chased it from defendant. The defendant tlieu 
employed a man to take it out of the premises 
where it was kept and deliver it to M.. which 
lie did. The defendant was summarily tried 
before a police magistrate and convicted of an 
offence against 32 & 33 Viet. c. 21, s. 1 lu 11 ». »

I —Held, that the conviction was bad. there 
I icing no offence against that section, and no, 
jurisdiction in the police magistrate to try 
summarily. Itcgina v. Young, 5 O. It. 4uu.

Territorial Jurisdiction. | -Police ma
gistrates have jurisdiction both in cities and 
counties. Itcgina v. Mosicr, 4 P. It. 04.

j The defendant was tried at Belleville before 
1 the police magistrate for the county of 

Hastings and convicted, for. amongst other 
things, supplying milk from which the cream 
or strippings had been taken or kept hack. 
The factory was in Hastings, but the defend
ant resided and the milk was supplied in tlu* 
county of Lennox and Addington : — Held, 
that the police magistrate for Hastings had no 

, jurisdiction to try the offence, and the con
viction must be quashed. Held, also, that 
certiorari lias not been taken away in such 
cases; imt. even if it had. the com t would not 
In- justified in refusing to examine the evidence 
to see if the magistrate had jurisdiction. 
Itcgina v. Dowling, 17 O. IL UV8.
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— Police Limita — Police Court — 
\ ,,/iri. | Tin* prisoner vvns convicted by the
1.. ....magistrate for the city of Toronto, for 
nui 'In- "did on." &<•., " hi the said city of 
Toronto, keep a common disorderly bawdy
1.. ..,»,. un «jueen street, in the said city." and
......milled lo gaol at hard labour for six
muni lis. Un application for her discharge un- 
,!. i a lial>eas corpus Held, no objection that
11.. . , ..miiiitiiicnt did not shew thn> the offence 
tv a* committed within the " police limits" of

i \ ilie words used in ('. S. < e. 105. s. 
ll for livre was no ground for supposing any 
.liti.Toiii e between these and the ordinary city 

imi» ; nor that no notice had been put up as 
iired by s. 25 of the same Act. to shew that
11.. . , Min t Was that of the police magistrate.
.... of an ordinary justice of the peace, for
il„. jurisdiction, in the absence of express

I, :mrni. could not be made to depend on
.......... Mission of the clerk to post up such
h,.lire. Regina v. Munro, 24 U. (J. It. 44.

Warrant of Commitment — Recital of 
otji".\ A warrant of commitment on a con- 

i .ii had before a police magistrate for the
1., \ui of Chatham, in I'pper Canada, under 28
Viii. - 2. averred that on a day named, “at 
11|.. town of Chatham, in said county, he. the 
- i \. S.. did attempt to procure A. B. to 
ri11 i»i lo serve as a soldier in the army of the 
I'nited Slates of America, contrary to the 
'Clinic of Canada in such case made and pro
vided and then proceeded : “ And whereas
111., - lid A. S. was duly convicted of the said 
uffriicr before me, the said police magistrate.

' i| condemned,” &e. : Held, that the war- 
nut sufficiently shewed that the magistrate 
v acting within his jurisdiction. In re 
•'iiith. 1 f. L. J. 241.

> Inn y with v. Itairson. "0 C. P. .175: In 
/■• It-meher, I A. It. 101: Itegina v. Rancher, 
s I* Ii. 20: Remua v. Riley. 12 P. It 08; 
Regina v. Lee, 15 O. It. 353.

IV. Miscellaneous Casks.

" Police Office” -Municipal Corporation 
1"ninmotlation—Stationery.] —The police 

! ji-irate of a town cannot require the muni- 
corporation to provide facilities for the 

T ' lion of business not strictly apper- 
'ii'i:ito his office of police magistrate such 
- ! i-i• • — relating to an adjoining county of 

ulii he is -a justice of the peace, nor is he 
•■'it a ad tn a private office in addition to a 

one. Ii Is sufficient if a suitable room 
1 ainlicr for a police office is provided in 

biding belonging to the municipality l in 
• the council chamber). although by 
mig a room which is used for other pur- 

- Mi" hours for the transaction of polii-e 
in be limited. A municipal corpora- 

ible to a police magistrate f*»r a claim 
1 "iicry. although extending beyond a 
1/ it' lu II v. Town of Pembroke. Til O. It.

Replevin Search Warrant— Stag of Pro- 
A gold watch having ts*en taken 

roll warrant from a person who ab- 
lic plaintiff claimed title to it. and 

i1 i dev in therefor against a city police 
who applied to stay proceedings 

Viet. e. ISO. s. i$ Held, that n*- 
d not come within the Act : and the 
"ii was dismissed. Hanson v. dur-

Return of Convictions - Penalty.] A 
police magistrate, acting ex officio as justice 
of the peace, is not subject to the provisions of 
s. 1 of K. S. < I. 1887 c. 7li. and need not make 
a return as therein required to the clerk of the 
peace. Section ti of It. S. O. 1.XS7 c. 77 ex
empts him from this duty, whether he is act
ing as police magistrate or ex officio as justice 
of the peace. Hunt #/. t. v. Sharer, 22 A It.

See Constitutional Law, II. 8—Justice 
or the Peace.

POLL.
See Municipal Cokpohations. XIX. lo, 12— 

PAKLIAMENT, 1. 13 Ilf.

POLLUTION OF WATER.
See Water and Watercourses, XIII.

PORTION.
The proper definition of a portion consider

ed. .1/ulholland v. Merriam. 20 I Jr. 133.

POSSESSION.
Devise -Acyuisition of Interest.] — A per

son having a power of attorney to sell certain 
lands, entered into possession after the death 
of the owner, with an Intention to acquire the 
title, and died in possession, but before his 
possession had ripened into a title as against 
the representatives of the true owner: Held, 
that he had such an interest as passed under 
a general devise in his will. Held. also, that 
the devisees were entitled to claim the piopertv 
in equity as against the testator's heirs, who 
had gone into possession; but that a suit for 
the purpose could lie successfully resisted by 
shewing sufficient length of possession by the 
heirs after the testator’s death to give a title 
as against the plaintiffs. Reward v. Reward, 
13 (ir. 51(1.

Notice of Title. | The rule that posses
sion is notice of the title of the party in 
possession considered and acted on. dray v. 
Coucher, 13 (ir. 410.

Parent — Heir—duardiau - Tenant at 
Will. | The possession «if a mother will not 
Is* considered tortious as against the heir, 
being her own child, but will rallier lie treated 
as the possession of a guardian. Itoe d. Honk
V. Lin pry. 3 O. S. 4NN.

If on the death of a tenant at will his heir 
enter, such entry is tortious; and if the heir 
die, and his heir enter, the original owner or 
his heir will In* put to his action, lb.

See Bills ok Sale, VII. 2 Boundary— 
Crown. II. 7 Kjectmknt. 111.. V. Land- 
i.ord ami Tenant, VIII.—Limitation of 
Actions. II. 4. 14. 2<i. 21— Mortoaue,
XII. s. it. i/t irrtNi; Titles Act. V. 4— 
Receiver. I V.-Reoiktry Laws. I. 2 tIn — 
Trespass. I. 3 .IL !» Trover and Detinue.
VI, Trusts and Trustees. I. -Vendor 
and Purchaser, VII. 2.
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POSTMASTER-GENERAL.

.Set- Citow.x.

POST OFFICE AND POSTAGE.

Postage Rate Chargeable.]—Postage on 
n letter curried by inland navigation from one 
post town to another, was chargeable under 
it Anne c. 10, 5 Geo. III. c. 25, according to 
the distance the letter was actually carried, 
and not according to the distance by the post 
road between the two places. Dickson v. 
Crooks, Ur a. 125.

Postmaster Disqualification from Vot- 
iny. | -Held, that a postmaster of a city is 
not liable to a penalty for voting at an elec
tion for a member of the house of commons 
of the Dominion of Canada. Hut. semble, he 
is not entitled to vote, and should he do so 
bis vote might be struck off on a scrutiny. 
Savage v. Ucacon, 22 C. P. 441.

--------  Fraud — Receiver—Indictment.]—
One I)., being postmaster at Berlin, trans
mit led to defendant, at Toronto, several post 
office orders payable there, which defendant 
presented and got cashed, but it appeared 
afterwards that the moneys thus obtained bad 
never been received by D. for defendant, and 
that frauds to a large extent had thus been 
committed. Defendant having been convicted 
upon an indictment for obtaining from the 
Queen these sums, of the moneys and property 
of the Queen, with intent to defraud :—Held, 
that the indictment was good ; tlmt s. 50 of 
the Post Office Act, C. S. C. c. 31, was not 
applicable; that the money was properly 
charged to be the money of the Queen, not 
of the postmaster : and that it was unneces
sary to allege an intent to defraud any par
ticular person. Ilegina v. Dessatlcr, 21 U. C. 
II fit

--------Liability for Xcgligcncc.]—An ac
tion will lie against a postmaster for not send
ing a letter, but the declaration must aver that 
the letter is the plaintiff’s. Campbell v. .1/c- 
Phcrson, 0 t). S. 34; Carry v. Lawless, 12 U. 
V. It. 2*5.

-------- Proceedings by Crown against—
Sureties. 1—The defendants entered into a 
joint and several bond to the Queen with D. 
and T. for the faithful discharge by S. of the 
duties of deputy postmaster at O. On soi. fa. 
against defendant on the bond, be appeared, 
and. upon its being set out in oyer, demurred 
to it on the grounds : 1. That a bond of this 
nature should, since the passing of the Post 
Office Act. C. S. C. o. 30, have been proceeded 
on by suit in the name of the postmaster-gen
eral, and not by sci. fa. or at the instance of 
the attorney-general. 2. That the proceedings 
should have been against the parties to the 
bond jointly, or it should appear why the 
other parties were not joined :—Held, that, 
though the statute may authorize the post
master-general in such cases to sue in bis 
official name, the words “or otherwise” con
tained therein, do not deprive the Crown of 
the right to sci. fa. on a bond taken expressly 
in the name of the Queen. Regina v. Mc
Pherson, 15 C. P. 17.

Held, that the Post Office Act. 1SK57, 31 
Viet. c. 10. s. 80 ( D. i, does not take away 
from the Crown the remedy by extent upon "a 
bond given by a postmaster. Regina v. Me- 
Xabb, 30 U. C. B. 470.

The condition of a bond given by the de
fendants, as sureties for a postmaster, to the 
post master-general, was, that the postmaster 
"do not and shall not commit any theft, 
larceny, robbery, or embezzlement of. or lose 
or destroy, or commit any malfeasance, mis
feasance, or neglect of duty, from which may 
arise any theft, larceny, robbery, or em
bezzlement. loss or destruction of, any money, 
goods, chattels, valuables, or effects, or of any 
letter or parcel containing the same, which 
may come into his custody or possession, as 
such postmaster," Ac. The postmaster opened 
several letters which came into his possession 
ns such postmaster and having taken there
from certain cheques, forged the payees’ names 
as indorsers thereof, and got them cashed by a 
bank upon guaranteeing the genuineness of 
such indorsements. The drawers refused to 
recognize these cheques, but issued duplicates 
to the payees and paid them, so that the bank 
lost the money. In an action by the post
master-general on the bond, on behalf of the 
bank, to recover from defendants, as such 
sureties, the loss so incurred ;—Held, referring 
to ss. 37 and 78 of the Post Office Act 1875, 
that defendants were not liable, for that the 
forgery and the postmaster’s guarantee, and 
not the larceny, were the proximate causes of 
the loss, and the contents of the letters did 
not belong to the bank. Remarks as to form 
of the condition. Postmaster-General v. ,1/c- 
Coll, 31 C. P. 3t‘,4.

In an action by the Crown, on the informa
tion of the attorney-general for Canada, upon 
a bond executed in the Province of Quebec in 
the form provided by the Act respecting the 
security to be given by the officers of Can
ada (31 Viet. c. 37. 35 Viet. c. 10) and the 
Post Office Act (38 Viet. c. 7) Held, that 
the right of action under the bond was gov
erned by the law of the Province of Quebec. 
Held, further, that such a bond was not an 
obligation with a penal clause within the ap
plication of arts. 1131 and 1135 of the civil 
code of Lower Canada. Hlaek v. The Queen, 
20 S. C. R. 15! 13.

Post Office Building —Ice on Steps—In
jury—Liability.]—The Crown is under no 
legal duty or obligation to any one who gees 
to a post office building to post or get his let
ters. to repair or keep in a reasonably safe 
condition the walks and step leading to such 
building. 2. A person who goes to a post 
office to post or get his letters goes of his own 
choice and on his own business, and the duty 
of the Crown ns owner of the building, if 
such a duty were assumed to exist, would be 
to warn or otherwise secure him from any 
danger in the nature of a trap known to the 
owner and not open to ordinary observation. 
3. A petition of right will not lie against the 
Crown for injuries sustained by one who falls 
upon a step of n public building by reason 
of ice which lmd formed there and which the 
caretaker of the building, employed by the 
minister of public works, had failed to re
move or to cover with sand or ashes. 4. 
The expression “ public work ” occurring 
in s. 1(5 of the Exchequer Court Act 
includes not only railways and canals and 
such other public undertakings in Canada as
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in oliler countries arc usually loft to private 
, : , rprise, hut also all public works mentioned

iii,. Public Works Act. It. S. C. c. 36, and 
,,t 1,,-r Ads in which such expression is de- 
t od. Lcprohon v. The (Juccn, 4 Ex. C. It. 
1UU.

Post Office Inspector—Slander—V"tire 
! tihii | A statement by a post office in- 

S|..,.tor when investigating complaints as to 
re, !■> the sureties of the postmaster, 

that tin* postmaster's wife has stolen the let- 
t»>rs in question and has given him a written 
confession of her guilt, is primft facie nrivi- 
]i.c. 11. In-cause of the financial interest of the 
sureties in the investigation. Semble, such 
a >i a lenient to a partner of one of the sure
ties .s imt protected. The facts that the plain
tiff at the trial denies having stolen the let- 
i. i ml having made any confession, and that 
th** inspector does not produce the alleged con
i' -im,. nr in any way account for it. is some 
evidence llint he made the accusation know
ing it to he untrue, and therefore maliciously, 
m as to displace the primil facie case of 
privilege. A post office inspector is not en- 
tit !• • I to notice of an action to recover dam
ages fur defamatory statements made by him. 
Judgment in lit! Ü. It. 528 affirmed, lianes 
r. Hurnhum, 23 A. It. 90.

Proof by Posted Letter — Fire Insur
ance. | A condition indorsed on a fire policy 
provided that any subsequent mortgage of the 
property insured “ must he notified to the 
v retnry in writing forthwith, otherwise the 
policy shall lie void.” The plaintiff mortgaged 
part of tin- property insured to one M., who 
mailed a letter to defendants’ secretary, noti
fying him, as required by the condition, but 
the letter did not reach him :—Held, that the 
mere posting, without shewing that it reached 
the -ccretary, was not n compliance with the 
condition. McCann v. Waterloo County .1 lu- 
ti.nl Fire Ins. Co., 34 U. C. R. 876.

An interim receipt for an insurance pre
nd am provided that the directors should have 
power to cancel the contract at any time with
in thirty days, “by causing a notice to that 
eff-'ct to he mailed to the applicant," at a spe- 
i "I address. The general manager of the 
■ : iny proved that lie directed n letter de-
• 1 the risk to he sent to the plaintiff; 
t! it lie saw it written and placed with other 
letters to he sent ; and that one H., a clerk in 
th*- office, had charge of them, and his duty 
was tu address them to the parties and enter 
them in the mailing book. The mailing hook 
' ms produced, with an entry in it of this let- 
•r: ind II. swore that this entry was in his 

"ritiiu:. and that he had no reason to doubt 
that the letter had been mailed. The plnin- 
1 *T i tin- insured), however, swore that he had 
m- - r received it:—Held, per ITagarty. C.J..

1 t. --ii this evidence, the question of mnil- 
1 ■ must have been submitted to the jury, who 

-I ild have found that it had been mailed. 
I’■r wyime, J.. that n verdict finding other- 

could not have been sustained. The case.
■ cr. was decided in defendants’ favour 

ç;i >n another ground. Johnson v. Provincial 
<'»: 27 C. P. 404.
■— Font .1/arAr.l—A foreign post mark 

mi u letter is primfl facie evidence of the time 
" ■ I the letter was mailed. O'Neil v. Perrin. 
M T. 3 Viet.

Attempting to bargain with or procure a 
woman falsely to make the affidavit provided 
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for by C. S. U. C. e. 77, s. ti, that A. is the 
father of lier illegitimate child, is an indictable 
offence. The attempt proved consisted of a 
letter written by defendant, dated at Brad
ford. in the county of Simcoe, purporting, hut 
not proved, to bear the Bradford post mark, 
and addressed to the woman at Toronto, where 
she received it:—livid, that the case could lie 
tried in the county of York. Semble, that 
if the post mark had been proved, and the let
ter thus shewn to have passed out of the de
fendant’s hands in Simcoe. intended for the 
woman, the offence would have been complete 
in that county, and the indictment only tri
able there. Per Hagarty. J.. that the de
fendant in that case would still have caused 
the I'tter to be received in York, and might 
be tried there. Ilegina v. Clement, 26 I*. <’. 
R. 297.

Transmission of Legal Documents 
and Money. | — Where a sheriff, on being 
ruled to return a fi. fa., returned it by post to 
the Crown office, where it was not filed be
cause the postage was unpaid : Held, that the 
sheriff was bound to have paid the postage, to 
make his return effectual. Ilegina v. .1/audio,
1 U. C. It. 410.

Where A. agreed to accept as notice actually 
given any which B. should mail directed to A., 
it is a sufficient compliance with such agree
ment that a written notice is actually de
livered to A., though not put into the post for 
him. Morton v. Benjamin, 8 U. C. It. 594.

Where it was agreed between the attorneys 
of the parties to a cause ( the one resident in 
Whitby and the other in Collingwood » that 
papers should be served by mail:—Held, that 
the time of the service of notice of trial com
menced to count from the time it was mailed 
by plaintiff’s attorney, and not from the time 
of its receipt by th-- defendant’s attorney. 
Hobson v. Arhuthnott, 3 P. It. 313.

Semble, that where such a mode of service 
is agreed upon, the paper mailed, in the event 
of loss or miscarriage, is entirely at the risk of 
the attorney to whom sent. lb.

Persons sending writs to the sheriff by mail 
which require immediate attention, must run 
the risk of his delay in sending to the post 
office. Robinson v. Grange, 18 U. C. It. 200.

Where costs collected by the sheriff had been 
posted on the evening of the 27th November, 
addressed to the plaintiff’s solicitor, hut not 
received by him till after defendants had 
moved for a stay of proceedings pending their 
appeal :—Held, that the money was construc
tively in the possession of the plaintiff’s soli
citor when mailed ; and a motion to refund it 
was refused with costs. MoDonell V. McKay,
2 Ch. Ch. 354.

The transfer by the defaulting treasurer of 
a municipality to the bankers of the munici
pality of the accepted cheque of a third per
son for the amount due by him to the munici
pality. cannot he impeached under the Assign
ments and Preferences Act, the duty to make 
good his wrong being sufficient to protect the 
transaction. The cheque was sent by the 
trcasim-r by post in a letter to the hankers, 
and this letter was received by the bankers In 
the afternoon, but the amount was not credit
ed in the hank books to the municipality till 
next morning, and before this was done an as
signment for the benefit of creditors had been
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made by the treasurer:—Held, that the prop
erty passed us soon ns the cheque reached the 
bankers, and that the assignment was not a 
revocation of the transfer. Per Ferguson, J., 
that the property in the cheque passed irrevoc
ably by virtue of the provisions of the Poet 
Office Act. It. S. C. c. 35, s. 43, as soon 
us the letter was posted. Halwell v. Town- 
skip of Wit mot, 24 A. It. 028.

Transmission of Letters—Loss.]—Held, 
that the stage coach proprietor ( who was also 
the contractor for carrying the mail) was not 
liable, under the facts of this case, for the loss 
of a letter containing a note, llolman v. Wel
ler, 8 V. C. It. 202.

Held, (1) that it is not illegal to deliver a 
money letter to a private friend on his jour
ney, provided such letter be delivered by such 
friend to the party to whom it is addressed; 
(2) that such friend as a gratuitous bailee 
would be bound to take ns much care of the 
letter as he would of his own ; (3) that 
if lost, where he does take such care, he is not 
responsible. Tindall v. Hayward, 7 L. J. 243.

POST OFFICE INSPECTOR.

See Notice of Action, I.—Post Office and 
Postaoe.

POUNDAGE.

See Sheriff, VIII. 4.

POUNDKEEPER.

See Municipal Corporations, III. 2—No
tice of Action, I.

POWER OF APPOINTMENT.

See Will, IV. 15.

POWER OF ATTORNEY.

See Principal and Agent, VI. 2, 3, 4. 0, 7, 
VII.

POWER OF SALE.

See Devolution of Estates Act — Execu
tors and Administrators, VII. 7 
—Mortgage, XIV.

POWERS.

See Company, V.—Railway, XX.

PRACTICE.

PRACTICE AT LAW BEFORE THE 
JUDICATURE ACT.

I. Administration of Justice Act. 
1873,

1. Amendment, 5430.
2. Examination for Discovery, 5430.
3. Eight to Sue at Law as for “ a

Purely Money Demand ” under 
the Act of 187S, t. 2, 5431.

4. Transfer of Cause, 5431.
5. Other Cases, 5431.

II. Appearance,
1. Appearance by Statute, 5431.
2. Authority for Entering — Absence

of, 5432.
3. Error or Irregularity in Entering,

5433.
4. Judgment for Default, 5434.
5. Notice to Appear, 5434.
6. Proceeding without Appearance,

5434.
7. Time for Entering. 5435.

III. Chambers,
1. Clerk of the Crown and Picas in

Chambers,
(a) Appeals from Orders of, 5435.
(b) Jurisdiction of, 5430.

2. Judge in Chambers,
(a) Discretion in Setting aside 

Judgment, 5430.
(b) Jurisdiction, 5437.

IV. Consolidating Actions, 5438.

V. Crown Office, 5438.

VI. Discontinuance, 5440.

VII. Estoppel in Matters of Practice, 
5441.

VIII. Filing Papers, 5443.

IX. Notices to Admit and Produce.
5443.

X. Proceeding at Law and in Equity,
5444.

XI. Process,
1. Generally,

(a) Mistakes in Copy, 5445.
(b) Service, 5440.
(c) Teste of Writ, 5449.
(d) Other Cases, 5449.

M
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2. Writ of Summons,
(a) Amendment, 5450.
(b) Disclosing Plaintiff's Address, 

5450.
(c) Return Day, 5451.
(d) Service, 5451.
(e) Signing and Sealing, 5451.
(f) Special Indorsement, 5452.
(g) Statement of Defendant’s 

Residence, 5453.

XII. llECORDS AND ISSUE BOOKS,
1. Amendment of Issue Books, 5454.
2. Amendment of Nisi Print Record,

5154.
3. Other Cases, 5454.

XIII. Bulks,
1. Amendment of, 5454.
2. Costs, 5454.
3. Intituling, 5455.
4. Lapsed or Abandoned Rules, 5450.
5. Reopening, 5450.
0. Other Cases, 5450.

XIV. Second Application, 5457.

XV. Service of Papers,
1. Acceptance, Admission, or Agree- j

ment, 5459.
2. Person Served, 5459.
3. Place of Service—Where not Per

sonal or on Attorney, 5401.
4. Posting in Crown Office, 5402.
5. Time of Service, 5403.
0. Other Cases, 5403.

XVI. Setting aside Proceedings fob 
Irregularity,

1. Applications to Set aside, 5404.
2. Waiver of Irregularities, 5405.
3. Other Cases, 5470.

XVII. Special Cases, 5471.

XVIII. Staying Proceedings, 5472.

XIX. Summonses and Orders,
1. enlarging, 5474.
2. Intituling, 5475.
3. Papers Filed—Reference to, 5475.
4. Rescission of Orders—Motions to

Rescind and Appeals,
(aI Materials on Motion, 5470.
(b) Order Issued Improvidently, 

5470.
(c) Time for Moving — Terms, 

r. ITT

(d) Other Cases, 5477.
5. Stay of Proceedings, 5478.
0. Waiver or Abandonment, 5478.
7. Other Cases, 5479.

XX. Term’s Notice. 5480.

XXI. Vacation, 5481.

XXII. Verdict and Postea, 5481.

XXIII. Miscellaneous Cases, 5482.

PRACTICE IN EQUITY BEFORE THE 
JUDICATURE ACT.

I. Abatement of Suits, 5483.

II. Administration of Justice Act, 
1873, 5484.

III. Bills,
1. Dismissal for Want of Prosecution,

(a) Abatement of Suit, 5484.
(b) Answer to Application to 

Dismiss, 5485.
(c) Evidence on Motion to Dis

miss, 5485.
(d) Time—Reckoning of, against 

Plaintiff, 5489.
(e) Other Cases, 5489.

2. Dismissal on Plaintiff’s own Appli
cation, 5491.

3. Dismissal where Lis Pendens 
Registered. 5491.

4. Dismissal—Other Cases, 5492.
5. Restoring, 5493.
6. Undertaking to Speed Cause, 5494.

IV. Consolidation of Suits, 5495.

V. Costs. 5495.

VI. Decree,
1. Carriage of, 5498.
2. Enrolling, 5498.
3. Entry, 5498.
4. Motion for, 5499.
5. Review, 5499.
0. Service, 5500.
7. Varying or Correcting, 5501.
8. Other Cases, 5502.

VII. Decree and Order Pro Confesso,
1. Ex Parte Motions,

(a) Against Absent or Absconding 
Defendants, 5504.

(b) Other Cases, 5504.
2. Notice of Motion, 6505.
3. Setting aside, 5505.
4. Other Cases, 5505.

VIII. Disputing Note, 550C».

IX. Filing Papers, 5500.

X. Hearing.
1. Entry or Setting down, 5507.
2. New Hearing, 5507.
3. Notice of Hearing, 5508.
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4. Postponement or Adjournment,
5508.

5. Rehearing, 5510.

XI. Indorsement of Pavers, 5510.

XII. Irregularity, 5510.

XIII. Judge or Referee in Chambers,
1. Judge, 5512.
2. Referee or Secretary—Appeal from

Decision of, 5513.
3. Referee—Jurisdiction of, 5513.

XIV’. Masters and References,
1. Appeals from Reports,

(a) Costs of. 5514.
(b) Dismissal or Allowance of, 

5515.
(c) Entertaining of Appeal, 5510.
(d) Forum, 5518.
(e) Time for Appealing, 5518.
(f) Other Cases, 5518.

2. Jurisdiction of Dusters, 5519.
3. Proceedings in Duster's Office,

(a) Accounts, 5520.
(bl Costs, 5522.
(c) Other Cases. 5523.

4. Reference,
(a) In 11 ’hat Cases Ordered, 5525.
(b) Place of Reference and Per 

son of Referee, 5520.
5. Report,

(a) Amendment, 5528.
(b) Confirmation and Filing, 

5528.
(c) Form of, 5529.
(d) Other ('ases, 5530.

XV*. Motions,
1. Affidavits for Use on, 5531.
2. Aotiec of Dation,

(a) Costs, 5531.
(b) Accessit g for, 5532.
Ic) Reference to Affidavits, 5532. 
(d) Return Day, 5532.
(p) Service of, 5533.
(f) Other Cases, 5533.

3. Other Cases, 5534.

XVI. Orders,
1. Appeal from, 5534.
2. Consent Orders, 5535.
3. Ex Parte Orders, 5530.
4. Other Cases, 5537.

XVII. Pauper, 5537.

XVIII. Personal Representative — Ap
pointment of, 5539.

XIX. Petitions, 5539.

XX. Right to Proceed at Laxv and in 
Equity,

1. Election, 5540.
2. Under Administration of Justice 

Act, 187d, 5540.

XXI. Sequestration.
1. Effect of Writ, 5540.
2. Issue of lt'r/f, 5542.
3. Reviving, 5543.
4. Third Persons—Claims of, 5543.
5. Other Cases, 5544.

XXII. Service of Papers,
l mi,

(a) Absconding Defendants, 5515.
(b) Absent Defendants and De

fendants out of the Jurisdic
tion, 5540.

(c) Affidavit of Service, 5549.
(d) Companies and Corporations, 

5549.
(e) Time for Service, 5550.
(f» Other Cases, 5550. "

2. Subpwna, 5550.
3. Other Papers, 5550.

XXIII. Staying Proceedings, 5551.

XXIV. Subpœna,
1. For Costs, 5553.
2. To Answer, 5553.

XXV. Trial of Issue at Law, 5553. 

XXVI. Miscellaneous Cases, 5553.

PRACTICE SINCE THE JUDICATURE 
ACT.

I. Generally—Effect of Judicature 
Act, 5555.

II. Appearance, 5555.

III. Consolidation of Actions, 5557.

IV. Discontinuance, 5500.
V. Dismissing Actions,

1. Absence of Authority, 5501.
2. Default.

(a) In Delivery of Statement ol 
Claim, 5501.

(b) In Furnishing Security for 
Costs, 5502.

(c) In Proceeding to Trial. 5503.
(d) In Service of IVn't of Sum

mons, 6504.

VI. Divisional Courts,
1. Appeals from Judgments of, 5505.
2. Appeals to, 5505.
3. Special Case, 5566.
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VII. Divisions of IIiciii Court,
1. Intituling of Proceedings, 5507.
2. Registrars of Divisions, 5507.
3. Transferring Causes from one

Division to Another, 5507.
4. Other Casts, 5508.

VIII. .1 LUGES AND MASTERS,
1. Judge at the Trial, 5508.
2. Judge in Chambers,

(a) Appeals from Orders of, 5508.
(b) Jurisdiction of, 5508.

3. Judge in Court, 5570.
4. Local Judges and Masters,

(uj Appeals from Orders of, 5571. 
(b) Jurisdiction of, 5571.

5. Local Master of Titles, 5573.
0. Master or Referee m Chambers,

(a) Appeals from Orders of, 5573.
(b) Jurisdiction of, 5574.

IX. Masters axu References,
1. Directing Reference,

(a i In W hat Cases. 5570.
(b) Jurisdiction to Refer, 5579.

2. Jurisdiction of Master or Referee
on Reference, 5579.

3. Place of Reference and Person of
Referee, 5581.

4. Proceedings on Reference,
(a) Taking Accounts, 5581.
(b) Other Cases, 5583.

5. Report,
(a) Appeal from, 5580.
(b) Confirmation and Filing, 

5588.
(c) Other Cases, 5590.

X. Motions and Oiideks,
1. Correction of Orders, 5591.
2. Ex Parte Orders, 5501.
3. Xotice of Motion, 5592.
4. Other Cases, 5593.

XI. Originating Notices, 5595.

XII. Second Applications, 5595.

XIII. Service of Papers. 5590.

X l V. Settlement of Actions, 5597.

XV. Spec ial Cases, 5599.

XVI. Staying Proceedings,
1. Till Costs of Former Proceedings

Paid, 5000.
2. Other Cases, 5001.

XVII. Style of Cause, 5004.

Will. Sl'RPfKNA, 5005.

XIX. Vacation, 5000.

XX. Waiver of Irregularities. 5000. 

XXI. Writ of Summons,
1. Amendment, 5007.
2. Indorsement, 5008.
3. Issue of, 5000.
4. Rcneicul of, 5010.
5. Service of,

In) Jurisdiction over Foreign Cor
poration Served in Ontario, 
5012.

(b) Service out of the Jurisdic-
Wse, 6618

(cl Substituted Service, 5018.
(d) Other ('uses, 5019.

0. Other Cases, 5019.

XXII. Miscellaneous Cases, 5020.

PUAI TICK AT LAW BEFORE TIIE 
.irniCATVRK ACT.

I. Administration of Justice Act, 1873.

1. Amendment.
Notice of Action—Court—\aviance.]— 

In a penal action against a magistrate, the no
tice required by C. S. U. C. c. 120. stated that 
the plaintiff intended bringing liis action in 
one of the sujierior courts, while the writ was 
issued in the other. On an application to 
amend under the Administration of Justice 
Act :—Held, that under the statute these 
forms could not be departed from, and that 
it could not be amended as if merely formal. 
McCrum v. Foleg, 10 C. L. J. 105.

Relation -Affidavit.]—In this case the 
fact of a relator being a candidate, or a voter 
who had voted or tendered his vote, as re
quired by s. 131 of 30 Viet. c. 48. was omitted 
in the relation, hut was contained in one of 
the affidavits filed :—Held, that the fact be
ing already liefore the court, the relation could 
he amended under the Administration of Jus
tice Act. Repina ex rcl. O’Reilly v. Charlton. 
10 C. L. J. 105.

2. Examination for Discovery.

Admission---False Plea—Striking out.] — 
Plaintiff sued on a promissory note. Defend
ant was examined under the Administration of 
Justice Act. and admitted that his plea of 
payment was false. The plea was struck out, 
under 34 Viet. c. 12. s. 8 (O.), and leave 
given to sign final judgment. McMastor v. 
Reattie, 10 C. L. J. 103.

Affidavit.! —An affidavit for an order to 
examine defendant under s. 29. made by the 
partner of plaintiff’s attorney :—Held, suf
ficient. Lloyd v. Henderson, 10 C. L. J. 40.

So also when made by the managing clerk. 
Hamilton v. Oreat Western R. W. Co., 10 C. 
L. J. 40.

In this ease the affidavit for an order to 
examine under the Administration of Justice 
Act was made by the managing clerk of the
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attorney, and stated, " I am familiar with all 
tin* ]»rovi-(-dings in this suit —Held, that, 
although a managing dork's affidavit is suf
ficient under the statute, still it must state 
that In- has some particular charge of the 
suit. Elmslvy v. Cosyravc, 10 0. L. J. 105.

See Evidence, VII. 1 (a).

Sec Kauntz v. Cameron. 2 U. S. 220: (Jour- 
lay v. McLean, «1 U. S. 70; Courtney v. Bigu- 
loic. It. A: ,1. Dig. 2882 ; Forrester v. tiraham, 
2 O. 8. 300; Com boy v. Moffatt, 5 U. C. it. 
450; Johnston v. U isbrookc, 1 C. L. Ch. 34 ; 
Scad ding v. Welch, 2 ('. L. Ch. 105 ; Folger 
v. McCollum, 1 1’. It. 352; Doe </. McLean v. 
McDonald, 3 V. C. It. 120; Bridges v. Case, 
4 U. C. It. 127.

3. yîf.'/Al to Xtie ut Law us for " a Curdy 
,1/oney Demand" under the let of 

I SU, H,

Dnningres for Breach of Covenants for 
Title. | See Kavanagh v. City of Kingston, 
30 V. C. it. 415.

Executors for Money Due under
Will. | See Soules v. Soules, 35 V. C. It. 
334.

Interim Receipt. ] - Set* Kelly v. Isolated 
Risk and Fanners' Fire Ins. Co., 2(5 C. V. 200.

Policy of Insurance when Loss Pay
able to Plaintiff. | —See Rank of Hamil
ton v. Western Assurance Co., 38 U. C. It. 
000.

4. Transfer of Cause.

See Frick v. Moyer, 0 I*. It. 245 ; Rycrso, 
v. Teeter, 44 V. C. It. 8.

5. Other Cases.
Application to Sell Land under A. J. 

Act. 1874. ss. 35. 36. 37 -Issue Directed 
under ». 37.]—See Ray v. Briggs, 13 C. L. J. 
40.

County Court Sitting —Statutes—“ Sec
tion." |—The word “ section *’ does not neces
sarily mean one of the divisions of an Act 
numliered as such, hut may refer, if the con
text requires it, to any distinct enactment, of 
which there may be several included under one 
numbering. Consideration of conflicting 
clauses in same Act. Application of the 
maxim, “ expressio unius est exdusio alteri- 
us.” Dain v. (Jossagc, 0 C. L. J. 103.

Equitable Issues Trial.]—Under s. 10, 
A. .1. Act. 1S73. it is not incumbent on the 
Judge to try any equitable issues on the record 
himself, but lie may direct tbem to be tried by 
the jury. Shannon v Hastings Mutual Fire 
Ins. Co., 3(5 C. 1*. 380.

Interpleader - - “ Action."]—The words 
41 action at law." in s. 21. include an inter
pleader proceeding. Canada Fermancnt Build
ing and Savings Society v. Forest, 10 C. L. 
J. 78.

II. Appearance.

1. Appearance by Statute.

[Appearance by plaintiff for defendant, 
which is the same thing as appearance by sta
tute and common bail, was dispensed with by 
O. L. I\ Act. R. S. O. 1877 c. 50, s. 03.1

2. Authority for Entering—Absence of.
Where a plaintiff, without serving the de

fendant, accepts the appearance "f an unau
thorized attorney, tin- court will set aside the 
proceedings, although it i< not shewn that the 
attorney is insolvent. Massey Rapelie, 5
C. 1‘. 134.

Assumpsit against A. and It., two brothers, 
as maker and indorser of a note. A verdict 
and judgment having been obtained, and ti.’s
!;oods seized, lie applied for relief, stating in 
iis affidavit that lie had never indorsed tin- 

note, and knew nothing of the action until 
seizure of his goods. Upon the affidavits it 
was uncontradicted that he had received no 
notice before action brought, and had been 
served with no writ or other papers in the 
cause, an attorney having appeared for both 
defendants by A.'s instructions; but A. swore 
positively to ll.'s indorsement, and that he had 
instructed him to have such appearance en
tered. Under these circumstances the service 
of the writ of summons, and all subsequent 
proceedings as against 1$., were set aside with
out costs, it. undertaking to bring no action 
for anything done under the li. fa. Wright v. 
Hull. Ï V. II. 211.

Where an appearance was entered without 
authority, of which defendants were aware, 
but made no application until after trial ■ 
Held, too late. Kerr v. Malpus, 2 V. 11. 135.

In ejectment, the defendant, being tenant, 
was served with the writ, which In- handed 
to II., his landlord, and II. took it to bis 
attorney, who, instead of getting leave for EL 
to defend, entered an appearance in defend
ant's name without bis authority. A verdict 
having been obtained against defendant, the 
Judge refused (o interfere, hut left him to bis 
remedy against his landlord and tin- attor
ney. Moran v. Schcrmcrhorn, 2 P. K. 201.

C., one of several defendants, appeared by 
attorney, but no notice was taken of it by 
plaintiff’s attorney, because the attorney for 
the other defendants had appeared and plead
ed for all. C.’s attorney, having ascertained 
the error, aotified the plaintiff’s attorney that 
he had a defence, but did nothing more, and 
plaintiff took a verdict. The affidavit of C. 
not shewing substantial merits, a new trial 
was refused. Smith v. Roblin, 13 C. P. 430.

Where a defendant has been served with 
process, and an attorney, without authority# 
appears for him, the court will not inter
fere if the attorney is solvent. If the attorney 
be Insolvent, the court may relieve defendant 
on equitable terms, if he has a defence on the 
merits. Where, however, it appears that the 
suit .is brought by collusion between plaintiff 
and defendant to enable defendant to cheat 
his creditors, a Judge will not interfere sum
marily to remove the appearance, and thus 
assist the parties in the perpetration of a 
fraud. Warley v. Poapst, 7 L. J. 204.
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In nu notion against three partners, upon 
i r 'il by and for goods sold to the firm,
r , .1 attorney, appeared on the 24th March, 

r l tin- defendants, his only instructions 
.•I* lie swore, from one of them, to de- 
T time. < in the 20th <1.. another de- 

fi-tid'i'it. appeared by his attorney. S.. who. 
• i‘>tli April, notified the plaintiff’s at- 

v in m rve the declaration and all other 
papers mi him. or that the proceedings would 
In- moved against. lie heard nothing more. 
|i \\". r. until after final judgment, which 
«ns entered on the 13th April, a verdict hav
ing I . on taken on the same day upon a con- 
«. ■ : r,ed by < When the declaration was
• . r ed did not appear : -Held, that
i I'nri edings against (1., subsequent to the 
;i ; ■ ran. e entered by S. for him. must he 
■ • a-i«le with costs. Clark v. Galbraith, 24
I . It. 28.

Wli-re a plaintiff had served only one of 
time defendants, who, without authority, di
re. ted an appearance to be entered for all 
time, and the plaintiff obtained a verdict:—•
II 1 that tlie verdict must be set aside. Hois- 
.... v II .stbrook, 24 C. 1\ HI.

3. Error or Irregularity in Entering.
Where defendant appeared by attorney, but 

the appearance paper was mislaid in the 
Cr>. n ..Mice, and the plaintiff entered an ap
pearance per statute, and served a declaration 

"iiilant, and proceeded to final judgment, 
th" rni i-edings were set aside for irregularity. 
Ryan v. Leonard, 3 O. S. 307.

Wlieie tlie defendant appeared by attorney, 
but i!i Hi intiff, having overlooked it, enter
ed anpearance for him per statute, and 
1er ■ I the declaration on himself personally :

Held, that after judgment by default, and 
noth.' uf assessment served on him, he was too 
lat ■ : . object to the irregularity. Kctchum 
r A"a ft r, 0 O. S. 66.

An appearance without a sufficient address 
i t ■ nullity. The address of a defendant 
ni i • iring in person need not be stated in a 

r t<- memorandum if it sufficiently appears 
in '!:■• body of the appearance. Jonen v. Greer, 
3 I .1. M.

Where an appearance was by mistake in- 
1 1 with the letters C. C. by defendant’s

'"•v. and filed with the deputy clerk of 
' i.-wn. who was also the county court 

■ i ll' which indorsement misled the clerk, 
a l used him to file it among his county
' in papers, and the plaintiff finding no np- 
1". ni;.- signed judgment, the judgment was 

■ side on payment of costs. IHckie v. 
1 • 3 L. J. 107.

Hutting an appearance under the door of 
’ Mice of the deputy clerk of the Crown

i r office hours, or handing it to him in 
pet. Is not a dm- entry of the appear- 
Sueh a practice ia not to be encouraged 

I I ‘15 circumstances. Greg v. Htaccy, 10

ppearanca entered by attorney for an 
t defendant, no prochein nmy having 
appointed, is a nullity, not an irregu- 

Fountain v. McSicecn, 4 P. R. 240.
v to mistakes in the Crown office, seer v.

4. Judgment for Default.
Where the writ might have been specially 

indorsed under s. 01. C. L. P. Act, 1S50. but 
was not, the declaration should be filed with 
a notice t.> plead indorsed, and the judgment 
by default thereon should be by nil «licit. And 
the usual judgment by default for non-appear
ance to a specially indorsed writ signed under 
such circumstances, is irregular. Keys v. 
Murphy, 8 L. J. 228.

No venue need he stated in the margin of 
a judgment roll on default of appearance. 
Hank of Montreal v. Harrison, 4 I*. 11. 331.

The proceedings in replevin as regards ap
pearance are regulated by the Replevin Act, 
not by the C. L. P. Act: and an interlocutory 
judgment signed as for want of a plea, with
out any appearance by or for defendant, is 
therefore a nullity, liait v. I’acaud, 2S IT. 
C. R. 390.

Where the defendant neglects to appear to 
a specially indorsed writ in an action on a 
promissory note, the plaintiff is entitled to 
sien judgment without the production of the 
note; and in this case a mandamus was 
granted to the county court to sign such 
judgment. In re Oliver v. Fryer. 7 P. R. 325.

5. Notice to Appear.
See Forsyth v. Hartwell, 3, I». S. -130: Hank 

of Montreal v. Edmunds. 1 I*. (’. It. Ill; 
Lanark and Drummond Flank Itoad Co. v. 
Hath well, 2 L. J. 229.

6. Proceeding without Appearance.
Where a declaration was served on an at

torney. who had not appeared, and no appear
ance was entered at all. but the attorney did 
not deny that lie was acting for the defendant, 
and the plaintiff afterwards signed Interlocu
tory judgment, the court set aside the pro
ceedings without costs, but stated that they 
would, on application, make the attorney pay 
them. Dohie v. McFarlane, 2 O. S. 2.8Ti.

When there were two defendants, one of 
whom appeared by attorney and the other did 
not appear, but the declaration and other 
papers for both defendants were served on the 
attorney for the one, the court held the pro
ceedings irregular. Huff v. McLean. 5 O. S. 
«0.

I An interlocutory judgment signed without 
| appearance was set aside after a year, the 
i proci-edings being void. Lane v. McDoncll, 5 

O. S. 335.
If there was no appearance entered for the 

defendant, proceedings were void, and not 
merely irregular. Niehol v. McKclvey, E. T. 
2 Viet.

! A defendant whose plea is a nullity cannot 
object, as a ground for setting aside an inter
locutory judgment, signed after such plea, that 
there is no appearance entered. Hrcwstcr v. 
Davy, II. T. 2 Viet.

A summons specially indorsed was served on 
two defendants on the 7th December, an ap
pearance entered on the 14th for one only, and
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judgment signed against both on tin* Iftth as if 
no appeal'llnn> had been entered. A li. fa. 
was given to the sheriff on the Kith January. 
The defendant who had appeared applied in 
March to set aside the judgment, Ace., on affida
vit that lie was not aware of ils having been 
signed until the 11li of that month. The deputy 
sheriff, however, in answer, swore that a few 
days after revoking the ft. fa. he informed this 
defendant, who replied that he would en
deavour to arrange it:- Held, that the judg
ment under the facts shewn was not a nullity, 
and that defendant was too late in his ap
plication to set it aside. Vnder the old prac
tice a judgment entered without appearance 
was a nullity, defendant not being in court, 
but, under the < !.. 1*. Act, lie is deemed to
he in court after the time for appearance 
has expired. Bank of Upper Canada v. Van- 
rochis, 2 P. II. 3SL\

I 'util after appearance a defendant has no 
attorney in the cause, and an affidavit by a 
person calling himself such is. therefore, in
sufficient to support an application to change 
the venue. Hood v. Cronkriti. I P. It. 27ft. 
Commented upon in Attorney-Central v. .1/c- 
Laehlin, 5 P. It. (13.

7. Time for Entering.

Defendant’s attorney accepting service of 
summons has the same time within which to 
appear as if the service had lieen on defendant 
himself. Starratt v. Manning, 3 L. J. 10.

An appearance is in time if filed while 
plaintiff is entering judgment, so that it lie 
not fully signed. Harris v. Andrews, 3 L. 
J. 31.

Spc Marmora Foundry Co. v. Miller, 2 C. 
L. Cb. 102.

III. Chambers.

1. Clerk of the Crown and Fleas in Chambers. 
(a) Appeals from Orders of.

The court will not, in general, review the 
judgment of one of its members sitting in 
chambers, upon the question whether an ap
plication was made in time, but it is differ
ent under our statute and rules of court, upon 
an appeal from the decision of the clerk of 
the Crown and pleas sitting in chambers. 
Ilall v. Grand Trunk H. IV. Co., 7 P. It. 333.

Held, that the single court was not pre
cluded from disposing of an application to re
scind nil order made by the clerk of the Crown 
and pleas, setting aside a sidebar rule for costs 
of the day, <>n the ground that no application 
for the purpose had been made to a Judge in 
chambers within four days after the making 
of the order under the rule of court of Ililarv 
term. lsTn, the exception contained in -, ::i 
of c. 3ft. It. S. <). 1*77, merely providing an 
additional or more speedy mode of appeal, and 
not taking away the right to resort to the 
court for the purpose. Farkinson v. Thomp
son, 14 U. C. It. 29.

Semble, that a Judge has power to extend 
the time for appealing against the order of 
the clerk of the Crown in chandlers on an

application for an allowance under the In
digent Debtors Act (It. S. O. 1877 c. (Hit, 
made after four days from the making of the 
order. Wheatly v. Sharp, 8 I*. It. 180.

Held, that there is no appeal to the court 
in term from an order of the clerk of the 
Crown and pleas, made on an application to 
change the venue in county court cases under 
It. S. O. 1S77 c. 50, s. 155; but the only ap
peal in such cases is to a Judge in chambers, 
under s. 31 of the Act :—Held, however, that, 
if an appeal did lie to the full court, it might 
In- made direct thereto, without first going be
fore a Judge in chambers. Mahon v. Xic noils, 
31 C. I*. 22.

(b) Jurisdiction of.

The clerk of the Queen’s bench sitting in
chambers has clearly jurisdiction to entertain 
.in application to set aside proceedings against 
a magistrate brought before conviction quash
ed under C. S. IT. C. c. 12G. Honclly v. Te- 
yurt, 5 P. It. 225.

In an action for breach of warranty, and 
for false representation, on the sale of a steam 
vessel, as to her power and speed, the clerk 
of the Crown in chambers, acting under s. IS 
of the Administration of Justice Act, 1873, 
directed the case to be tried by a Judge with
out a jury. On motion in term to set aside 
such order : Held, that the clerk had power 
to make it. and that the court would not in
terfere with ile- exercise of his discretion. 
Bennett v. Trcgcnt, 25 C. I\ 443.

On an application to set aside executions 
and enter satisfaction a reference was made 
to a county court Judge to take an account, 
who found there was nothing due:—Held, 
that the clerk of the Crown and pleas, acting 
as Judge in chambers, had no power to hear 
an appeal from the report. Fufford v. Davis, 
7 V. It. 3(11.

It is within the power of the clerk of the 
Crown in chambers to make an order for the 
payment of a weekly allowance to a debtor, 
under the Indigent Debtors Act (II. 8. O. 
1*77 c. (5ft). where it can legally be made. 
Wheatly v. Sharp, 8 P. It. 189.

2. Judge in Chambers.

(a) Discretion in Setting aside Judgment.
Semble, that where an interlocutory judg

ment has bis-n signed and the plaintiff is pre
paring for his assessment of damages in an 
outer district, a Judge in chambers, upon an 
application, immediately before the assizes, 
will not interfere to let defendant in to plead, 
but will refer the parties to the Judge of as
size. IHlours v. Condre, 4 V. C. H. 344Î.

A Judge, on an application to set aside a 
judgment signed for want of appearance, will 
not try the merits of a case on affidavit : hut 
lie may properly receive and consider explan
atory affidavits, so ns to be able to exercise a 
discretion on all the matters properly before 
him, and grant relief if he thinks the facts 
before him warrant it. Bank of Montreal v. 
Harrison, 4 I'. It. 331.
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(b) Jurisdiction of.

A Judge in chambers 1ms a discretionary 
pow r ;i< to tin* materials on which a sum- 
iii,,i,, m:iv lx* issued, and is not bound to bo as 
[,;iriinil:i’r in this respect ns the court would 
ho. chamberlain v. Wood, 1 P. It. 10b.

II,* lias no power to order the weekly allow- 
nin-p for prisoners charged in execution on 
linn] process. Low v. Melvin, 1 C. Ij. Ch. 25.

lie may make an order on a deputy clerk
il,,' Crown to refund costs improperly re

coiled. McIntosh v. Pollock, 2 C. L. Ch. 209.

The court or Judge may determine whether 
a lie within the Extradition Treaty, and

.lu L’e in chambers has power to review and 
d.vide on the sufficiency of the evidence re
turn,,I by the committing magistrates, or. if 
necessary, to hear further testimony. Regina 
i T shirt, 1 p. R. 98.

Tin* court possesses the jurisdiction, upon 
the application of a subsequent judgment 
creditor, to Inquire into the bona tides of a 
ini judgment obtained on a specially in- 
dorsed writ against the same judgment debtor, 
and to direct the trial of a feigned issue in 
order in inform tin* conscience of the court 

« to fraud or bona fuies. Klein v. Klein, 7 
!.. .1. 290.

A common law Judge may refer for tax
ation to the proper officer of the court of 
chancery, a bill of solicitors for services ren
dered in that court. In re Wilson and Hector,
!• I. .1. 192.

01uvre. can a Judge in chambers rescind 
for ;i habeas corpus, or quash tin* 

"r it it-elf on the ground that it issued ira- 
pr,i\ ideiitly. In rc Ross, 3 P. It. 301.

In ejectment, the tenant in possession neg- 
ie,-'d to notify his landlord, the defendant.

In tiff issued an execution and took 
Tin* judgment having been set 

;i- , and the landlord let in to defend on
ten, - i,\ order of a Judge in chambers :— 
If i. iinil he had power to make such order. 
Tuil' Williamson, 13 C. P. 681.

•I' I ns no jurisdiction, at common law or 
1 he ],. p. Act, to discharge a defen- 

1 ni custody under a ca. sa., on the
V i liât he had no intention to quit Can-

i the ca. sa. was issued. Rank of 
v. Campbell, 2 C. L. J. 18.

\ Judge in chambers has power to order 
' • i i , i mtiff to bring in the record and enter 

■ | i. or deliver it to the defendant, when 
1 , ! is entitled to costs because the

1S within the jurisdiction of the in-
ii l. Cross v. Waterhouse, 3 P. It.

Vi attachment against an absconding 
Mied bv the order of a Judge in 

' 1 r-. may lie set aside by another Judge. 
I: J v. Roicc, 25 U. C. R. 467.

11 that the absence of any express pr< 
n < S. U. C. c. 25 for setting asid 

n v iit of nttnebment against an abscondin
..... not prevent the court from d<

the exercise of its common law pov 
f|* ov,r lts own process ; and that such powe

can also be exercised by a Judge in chambers 
as the delegate of the court. Jackson v. Ran
dall. 24 C. P. 87.

A county court case had I icon tried at the 
assizes under the A. .1. Act, 1874, s. 54. The* 
plaintiff got a verdict, and the plaintiff’s at
torney obtained the record. Defendant’s at
torney applied for an order to deliver it up to 
the court of Queen’s bench, to enable him to 
move against the verdict. The Judge in cham
bers held that he had no jurisdiction to make 
such order. The county court Judge made an 
order for the delivery of it to the clerk of 
that court, and stayed proceedings until next 
term. Hurley v. Milne, 7 P. It. 1(H).

Jurisdiction of Judge in chambers to grant 
interpleader order. Waiver of objection there
to by accepting the order and defending the 
issue. Ilaldan v. Beatty, 43 U. C. It. 614.

IV. Consolidating Actions.

Bond. | — Several actions having been 
brought on a bond to a sheriff for the gaol 
limits, the court granted a rule to consolidate 
them. Leonard v. Merritt, Dr a. 190.

Identity of Parties—Costs.]—If a party 
brings two or more actions at the same time 
against another, on claims which might be 
included in one action, he may be compelled 
to consolidate them, with costs. Commercial 
Hank of Canada v. Lovis, 3 L. J. 205.

Transfer—Chancery.]—A suit will not be 
transferred to the court of chancery with the 
view of being consolidated with a suit {tend
ing in it between the same parties. Fnck v. 
Moyer, 0 P. R. 245.

V. Crown Office.

Appearance — Place for.]—See Grey v. 
Stacey, 10 L. J. 245, ante II. 3.

Certificate.]—A certificate of a deputy 
clerk of the Crown in the shape of a postal 
card is no evidence. Johnson v. Loney, 6 P. 
R. 70.

Crown Officer -Arrest — Privilege.]—A 
clerk of the county court, being also ex officio 
deputy clerk of the crown and clerk of assize, 
is privileged from arrest only while engaged 
in his official duties, or while going to or re
turning from his office : and the court thcre-
fore discharged a rule to prohibit the county 
court Judge from issuing an order of com
mitment against such officer. In re Mackay
i Qeedsew, IT i . <:. it.

Execution Issue—Time and Place.]— 
The court refused a rule to set aside a 11. fa. 
Ix-rause issued by the officer at bis own bouse 
before office hours. Rolkcr v. Puller, 10 U. 
C. R. 477.

Filing Papers- -Place for.]—A deputy 
clerk of the Crown should not file papers at 
his private residence, apart from his office, 
and out of office hours. Pralick v. Huffman, 
1 C. L. Ch. 80.

The delivery of a paper to him in the street 
is not filing or entering it. Ib.
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Process —t nauthorizcd Issue of.]—All at
tachment was granted against a deputy clerk 
of the Crown for having issued serviceable 
process without authority; and afterwards, on 
liis appearance in term !<> answer interroga
tories, the court ordered him to lie dismissed 
from his ollice. and !-• pay the costs of the 
proceedings. /i‘cx v. Fraser, 3 0. S. -IT.

Rule for Costs /'oarer to Issue.] The 
depuis < lerka of ilic <frown have no po ver,
under tin* I'JfMh rule of practice, to issue rules 
for costs of the day. White v. Shire, 7 L. J.

Search for Judgments. I "A person is 
entitled to search at the Crown office for judg
ments against any number of persons named, 
and the clerk should allow him to make such 
search, if a long one, at whatever time is 
most convenient with respect to tin* other 
business of the office, lie is not entitled to 
search the judgments entered during a par
ticular period, without reference to any named
Ïarties. In n ('(Hindu Trudi Association, 17

J. 0. li M3.

Signing Judgment - Appcarnnci —1/«.•*- 
-Where an appearance was duly filed 

with the deputy clerk of the Crown, but en
tered by him under the wrong letter, and 
judgment was in consequence signed, such 
judgment was set aside with costs. Great 
Hi xh in A*. II. Co. v. Huffalo, It in n I fonl, mid 
Goderich A*. IV. Co., 2 1\ It. 133.

---------Appearance — Mistake — Cost».]—
When an appearance properly intituled was 
filed in the office of the deputy clerk of the 
Crown, but was incorrectly entered ill the 
appearance book by defendant’s attorney, and 
plaintiff's attorney not taking the precaution 
of searching tin* files, was led to believe 
that no appearance had in fact been entered, 
the judgment was set aside, but without costs, 
as both parties had contributed to the mis- 

, 1 < li 183
Remarks as to the irregularity and impro

priety of attorneys making entries which 
should be made by the proper officer. Ib.

Qmere, as to the liability of such officer 
fur damages arising from neglect in his duties 
in this respect. Ib.

—------Appearance — Mistake — Stamps.]
— Where an appearance to a writ in the com
mon pleas was filed in the office of the deputy 
clerk of the Crown, who was also clerk of tin* 
county court, but by mistake was put with 
the county court papers, and the stamp ne
cessary for an appearance in a superior court 
was not affixed, the plaintiff signed judgment 
ns in default for appearance: Held, that the 
appearance was a nullity, ami was absolutely 
void under the Stamp Act, and leave was re
fused to have the stamp affixed as of the day 
of filing, or to take the appearance off the 
county court files. Hank of Montreal v. liar 
risen, 4 1’. It. 331.

---------  Holiday.]—The Crown offices should
not be opened for business on Raster Monday, 
and a judgment entered on that day was set 
aside, for irregularity, with costs. Trust and 
Loan Co. v. IHekson, 2 C. L. J. ICt».

---------- Office Hours.]—It is not irregular
to sign interlocutory judgments in the offi.*e 
of the deputy clerk of the Crown in the coun
try, at an hour when by rule of court the
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principal office in town is not open. Hall v. 
Hunter, 5 O. S. 705.

- - — 1‘reocdenoe.] — Where the defen
dant's attorney is present at the opening of 
the office in the morning to file a joinder in 
demurrer, and the plaintiff's attorney is also 
present io sign judgment, the defendant's at
torney is entitled to precedence. Fraliok v. 
Huff man, 1 C. L. Ch. bU.

Taxation — Appointment.] — One half 
hour's grace is always allowed for both parties 
t<> appear under an appointment to tax. Lan- 
don \. Stubbs, 3 L. J. 70.

VI. Discontinuance.

Breach of Stay. | -Where an order for 
security for costs has been obtained, with a 
stay of proceedings, taking out a rule to dis- 
continue is a breach of the order. Ferguson 
v. Clarkson, 2 L. J. 1)2.

County Court — Jurisdiction.] — The 
plaintiff, having sued in the county court, 
proved a claim beyond the jurisdiction, where
upon tin* jury were discharged. Ib* then 
brought his action in the court of Queen's 
bench, and upon defendant’s application an 
order was made staying prom-dings until the 
plaintiff should discontinue the county court 
action and pay the costs of it. The order was 
rescinded, for, the county court having no jur
isdiction, the plaintiff could not discontinue 
the suit there, which would be a proceeding 
in the cause. Hodgson v. Graham, 2<i l". C. 
It. 127.

Executors — Hiscontinuance as to One.]
Where a plaintiff sues two or more defend

ants as executors, the entering a nolle prnse- 
(|in and discontinuing as to one. is not a dis
continuance of the action. Mu»son v. Ilill. » 
V. V. R. 00.

Joint ami Several Bond. )—Plaintiffs, 
having taken a joint and several bond from 
defendants for a debt of £5,000. declared 
against them all as upon a joint bond only. 
One pleaded a sjieoial plea, and another de
murred. and tin- plaintiffs’ attorney, under 
tie* impression that tlm bond laid been de
clared upon as joint and several, discontinued 
as against these defendants, and took a ver
die: against the others, who moved to arrest 
the judgment. The sum being large, on mo
tion made in the following term, tin- court 
allowed the plaintiff's to discontinue against 
the last mentioned defendants, on payment of 
all costs, so that the claim might not b>* de
feated. Commercial Hank v. Cameron, 1« 
U. C. It. 237.

Taxation of Costs. |—Unless the plain
tiff. upon taking out a rule to discontinue, 
serve defendant at the same time with an 
appointment to tax costs, defendant may re
gard the rule as a nullity. Herrin v. Logic- 
sum, 4 U. C. It. 254.

The plaintiff having failed to proceed to 
trial upon a peremptory undertaking, the de
fendant moved to make absolute the original 
motion for judgment ns in case of nonsuit. 
The plaintiff then obtained an order to dis
continue on payment of costs, but did not 
take out an appointment to tax. Defendant 
gave notice of taxation, but not attending the

PRACTICE.
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, were not taxed. The plaintiff on this
.r ! u|ip,sed the application for judgment,

II'Id. that tin- plnintiff should liave 
! ! paid tin* costs whether defendant 

•• I'd nr not: and that defendant was en- 
■ iudgment ns in case of nonsuit. Doc 

• v. llobertson, 1 C. !.. Vit. 1ÔU.
it: ; motion for judgment as in case of a 

;11 ejii uiient. the ]ilaiutiff consented 
i : rule should be absolute if a rule to 

f were not taken out within a 
It was taken out, and a notice of 

rved. which was enlarged. The 
,:t '.i- the circumstances of this case.

;ii 'tvanl- allowed the plaintiff to withdraw 
to discontinue, and to proceed to 

'liai, un payment of costs and on giving addi- 
m ity for costs in the action. Doe 

l ll limit. 1 1*. It. 12M.
I•• : tit. having been arrested under pm-
- ......inly court, was discharged for in-

> "f the affidavit, but expressly with- 
Tl.e plaintiff then took out a rule 

t" linue the county court action on pay- 
"'■s, and arrested defendant under 

i i .of the Queen's bench for the same 
heiviidant was discharged because the

- i had not been effectually discontin-
I ' la in tilt having taken no steps to 

tax ' costs. El Its v. Janus, 1 1‘. It. 153.
i ants in dower having given notice 

x proviso, the demandant served a 
" iitinue on payment of costs, with 

n her part that if the costs were 
■I «.thin four days the tenant might 

ment id" non pros. The costs not
!...n paid, the tenants entered the re-

rial. nonsuited the demandant, at 
It ' lion, and entered the usual judg-

i . costs antecedent to ami attend- 
in- i’1' n-iiit:—-Held, that the service of 

: : O discontinue being no stay of pro- 
• less the costs taxed under it were 

•'i. i "liants were entitled to the costs of 
i. and were not obliged to have 

' udgment of non pros, under the
11 at rule. The master, on revision,

- ■!.-allowed these costs, as unneccs-
ni'cd: Held, that he had exceeded 

a ; tin- general rule being that the 
!- and tin1 master fixes 'lie amount 

of suit. Muller v. City of Jlani-
•hv . IT t . I\ 514.

Vil. I !"t'l'KL in Matters of Practice.

Affidavits Intituling.] — In ejectment 
a- : .ml It., by consent of the plaintiff’s

. appearance was entered for S. ns 
1:11 : and IS. not appearing. The
• a I was intituled ns against A. and

.• was served on the plaintiff's 
'■aruing him that this would be 

Tim nisi prius record contained 
but annexed to it was an 

1 x S. as landlord. The plaintiff 
! t" enter this on the record, and 

i. defendant not appearing. On 
to set aside the verdict, the plain- 

tliat the affidavits filed by de- 
tukd as against s. done, were 

■ tilled, and that no Judge’s order 
allowing S. to defend:—Held, 
'intiff was precluded from the 
. for lie had consented to S. n|>- 

: obtained leave to enter his ap- 
the record. 2. That the plain

tiff's own proceedings warranted S. in 
assuming that lie was to appear alone, and 
that the affidavits were therefore rightly in
tituled. •loues v. Seaton, 2<i U. C. R. lijO.

Appeal -• Verdict Subject In Opinion of 
Pourf.] — Where the verdict had lieen taken 
subject to tlie opinion of the court, and the 
respondents attended before a Judge to settle 
tlie ca«e for appeal: Held, that they wen* 
precluded from objecting that tlie case was 
not appealable. Boulton v. Smith. IK T\ ('. 
6. 168

Award -Bute of Court.]—The party on 
whose motion all order of reference has been 
made a rule of court cannot, in opposing an 
application to set aside tin* award, object that 
the cause is improperly styled in such rule. 
Creighton v. Brou n, 1 I'. It. 331.

Costs f.anilloril in Ejectment - Parties.] 
—Defendant appeared and claimed title as 
tenant of one It. Two days before appear
ance 11. had disposed of his interest in the 
lands to K.. who. after notice of trial, applied 
on affidavit, setting out tlie conveyance and 
the subsequent attornment to him <>f defen
dant (now his lesseei. to he admitted ns land
lord to defend tlie action, hut the application, 
being opposed by the plaintiff, was refused. 
Plaintiff, having succeeded, applied for a rule 
ordering K. to pay tlie costs or the action, on 
the ground that the defendant was insolvent, 
and the conduct of S.. both in milking the 
above application and tit the trial and subse
quently thereto, proved him to lx- the real 
defendant:- Held, that the plaintiff was not 
estopped from making such an application by 
having opposed the prior application of S. : 
.•nul ilie rule was made absolute. Lut; v. 
IB aille, 5 P. R. 418.

Discharge of Debtor — Exceptions to 
Judgment.] A defendant, after having been 
discharged from custody ns an insolvent 
debtor by order of n Judge in chambers, will 
not he allowed to take exceptions to tlie judg
ment previously obtained in the same cause, 
though if tlie discharge be made on the con
sent of the plaintiff only it may be different. 
Dexter v. Fttzgibbon, 4 L. J. 43.

Notice of Trial -Joinder.]—A plaintiff, 
having given notice of trial, is estopped from 
objecting that issue is not joined for want of 
a similiter. Archibald v. Cameron, 1 I*. It. 
138.

Order of Court — Acting under.] — 
Where a plaintiff obtained an order to take 
out of court money paid in by the sheriff on 
condition that he Mould pay t ii<* master's 
charges, and was given to understand that he 
might either take it on these terms or sue tlie 
sheriff for it : — Held, that having availed 
himself of this order, he could not afterwards 
recover from tlie sheriff tlie fees paid to the 
master, on tlie ground that the money had 
been improperly paid into court. Crombic v. 
Davidson, 11) U. C. R. 309.

Prohibition — Division Court — Taking 
Part in Trial.]—An applicant for a prohibi
tion against a Judge of a division court for 
excess of jurisdiction, who has appeared at 
the trial, cross-examined witnesses, argued tlie 
case before tlie Judge, and taken no exception 
at the time to tlie jurisdiction, is precluded 
from objecting to the jurisdiction lifter judg
ment entered and execution Issued in the court 
below. In re Burro tees. 18 C. 1‘. 498.
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Signing Judgment — Date of l’il inti 
W rit. |- Where the plaintiff was proceeding 
on the nth July to tile the return of a writ of ! 
trial, .uni defendant, being about to move on , 
that day eel aside tin- verdict and for a new 
trial, had need of the writ and return to make 
his motion in chambers, and the plaintiff 
allowed him to take them for such purpose 
before they were actually tiled, to avoid lIn- 
trouble of procuring a Judge’s order for them 
(which, had they been actually tiled, would 
have been necessary) Held, that the writ 
might be considered and treated as tiled on 
that day : and consequently, though it was not 
actually tiled until the Mit July, and tin- 
plaintiff signed final judgment on the 112th 
July, the defendant was estopped from con
tending that the statute 8 Viet. c. Id. s. Git. 
had nut been complied with, six days not 
having elapsed between the actual tiling of the 
writ and signed judgment. Morlund v.
U chuter, 2 V. L. Ch. 52.

Sec poet XVI. 2.

VIII. Filing Papers.
(See also Pleading.)

Marking. | No paper is properly tiled, 
until marked "tiled" by the proper officer. 
Campbell v. Madden, lira. 2.

Taking off Files. | -Papers should not be 
taken oil' the tiles without leave of the court 
or .i Judge. Broicm v. Smith, I P. R. IT.

Transmission. | — Papers tiled in court 
should not lie sent away to lie used as evi
dence at nisi prias, unless when the originals 
are essential, and the party applying to have 
them transmitted has some right in them, or 
the interests of public justice require their 
transmission : and in that case the officer 
sending should take a voucher from the officer 
receiving them. <Jaynor v. Salt, 24 V. (.'. it.
ISO.

Held, that s. 103 of the ('. !.. P. Act per
mits the transmission of certilied copies of 
depositions; an application to transmit the 
originals was therefore refused. I'ay an v. 
M Uson. (i P. It. 205.

See Cavanagli v. Hastings Mutual lire inn. 
Co., 7 P. it. Ill ; I'ralick v. Huffman, 1 C. !.. 
Ch. SO. ante V.

IX. Notices to Admit and Pboduce.

Affidavit.| An affidavit of notice to pro
duce is not admissible under C. I,. P. Act,
1 .SûtJ. s. 107. unless made by the plaintiff's 
atlornev, or his clerk. J’uttuson V. Morrison. 
17 U. C. It. 130.

Necessity for — Costs of 1'icmpHfiea- 1 
Hon.J Before a party will be allowed to tax j 
tin* costs of obtaining an exemplification of i 
judgment lie must serve the opposite party 
with notice to admit. Sec., under rule of court 1 
28, K. T.. 1S42. The master, however, though 
he cannot allow the costs of exemplification 
without notice. may allow the costs of 
procuring a copy of the roll. Conger v. Mc- 
Keelinit. 1 l\ !.. Ch. 220.

Summons.! — On a notice to admit, no , 
summons can be taken out until the expira
tion of forty-eight hours front the time 1

specified in the notice for an inspection of the 
documents. Carp v. Cumberland. 1 P. It. 140.

Fnder It. ft. Prac. 211 and 30. and the C. 
L. I*. Act. 1X50. s. 105, the old practice of 
calling on the party by summons to admit 
documents, was done away with, and the 
notice to admit according to the form given in 
rule 20. substituted for it. Such a summmit 
was therefore discharged with costs. lh 
Costa v. Cordon. 2 !.. J. 211.

X. Proceeding at Law and in Eqcitt. 
[Administration of Justice Act. 1873.]

Claim under Will -équitable llcinand
-/(etroactiritp of Statute.] — The declara

tion alleged that one S.. by his will, appointe! 
defendant his executor; and. after devising 
his farm, directed his remaining real estate v> 
be sold and the proceeds thereof, and his 
money and notes, to be equally divided between 
his three sons, of whom plaintiff and defend
ant were two: that defendant proved the will 
and became possessed of assets more than 
sufficient to pay plaintiff’s claim under the 
will, and properly applicable to the payment 
thereof, and afterwards promised and agreed 
with the plaintiff that the tdnintiff was en
titled to receive from him $500, and stated 
that sum as the plaintiff’s claim under the 
will ; and thereupon, in consideration of the 
premises, the defendant promised the plaintiff 
to pay, and the plaintiff agreed to accept, th* 
said sum of !F5i Mi as and for his claim : Held, 
that the plaintiff’s claim was not a “ purely 
money demand,” to which his right was an 
equitable one only, under s. 2 of the Adminis
tration of Justice Act. 1873; and if it were, 
that that section, which did not take effect till 
the 1st January, 1874, would not apply to 
this action begun on the 11th December. 1873. 
Soules v. Soules, 35 U. C. It. 334.

Covenant for Title — ï cndor and Pur
chaser--Mortgagor and Mortgagee.] - The 
plaintiff sued defendants on tbeir covenant for 
title in a conveyance of land to the plaintiff, 
alleging as the breach that at the time of the 
execution of the deed, one II. was possessed 
of part of the land under a demise from de
fendants. on which part was a stone wall, 
whereby the plaintiff was unable to build on 
said wall, and his premises were injured. The 
defendants pleaded that the plaintiff had re
con \ eyed the land to them by way of mort
gage. with the usual covenants for title, which 
was still in force and unpaid. The plaintiff 
replied, on equitable grounds, that the mort- 

provided for possession by him until de- 
fault, and that no default had been made 
Held, on demurrer, that the action could not 
be maintained, nor transferred to tie- court of 
chancery, under s. 2 of the Administration of 
Justice Act of 1873, not being for a purely 
money demand, haranagh v. City of Kinyi- 
ton, 31) IT. C. U. 415.

Promissory Note -Transfer of Share*— 
Offer to Transfer.]- To a declaration against 
maker and indorser of a note, defendants 
pleaded separately, that before the making of 
the iiuti' the plaintiff and her husband sold nil 
their interest and stock in a certain railway 
company to defendant II.. for $55.0"". and. m 
consideration that the plaintiff and her bun- 
hand should assign, convey, assure, and trans
fer the same to IL, II. agreed to pity mi® 
$55.000 on certain days, and to give his notes 
therefor, indorsed by the other defendant, I*-,
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;,ni| rli.it until the whole of the said stock.
i! I.... conveyed to II., neither II. nor

i i.■ ■ r defendant should be required to pay
.,1 i.'.h1' or any part thereof: that this was 

ilie notes, ami was made on the faith 
i -t-ick had been conveyed; and that 
viriN the plaintiff and lier husband rn- 

.,! i * complete the conveyance of all tlieir 
-I,,, k. .<11<I only assigned part thereof, and 
ret; >> I thirty shares. The plaintiff replied 

he time of making sairl agreement, 
nee hitherto, she and her husband

11 still arc, ready and willing and 
. . offer to assign to II. said thirty shares

request, of which he had notice, but 
: II never requested such transfer:— 

> ■ that under the Administration of Jus- 
\ t. I''!.'!, if all the other issues had been 

! -|nM‘i| of. the court might have allowed the 
in convey the thirty shares, paying 

i - of suit, and directed the defendants 
I i> the note, and that the plaintiff’s 

i should be made a party: but, there 
U hl' h lief issues to be tried, judgment was 
. fui defendants on demurrer, reserving 
ji.'Liiii i;i on the equitable rights of the par- 

n.niton v. Hotel, 35 U. c. It. 402.
Trust for Creditors—Partie*—Transfer 

Mr .a. | The declaration alleged, in sub- 
.•■I. t liât the plaintiff was assignee of a 

: imade by one (i. W. >1. for $2.010, 
h default had been made, by which the 

v irnicipal became due: that G. W. M. 
- mss in partnership with II. W. M.,

: lining embarrassed they assigned all 
i v. real and personal, to defendants, 

i . -.ell the same and distribute the pro- 
1- i Idy among their creditors, including 

• i tiff: that the defendants had sold the 
"Mir. and held the proceeds in trust for the 
; i iiiii't .ml other creditors, and held moneys 

' to the amount due to the plaintiff, 
".'an' and had notice of the plain* 

: m. hut refused to pay the plaintiff any 
p.ii ii' li proceeds ; that defendants had
r i II the estate, and hud long been in a
; -, an to divide and pay the same among the 

• and laid in fact paid some of them: 
u:nl that the greatest portion of the estate so 

: was the sole property of G. W. M. : 
II a. ui a proper case in which to proceed 

at ..iu .1er the A. J. Act, 1873. 30 Viet. e. 8. 
»• - in. m it being impossible in a court of law 
i" mh;. -.ter the trust and do complete justice 

Ming all the parties interested in the 
- •• i.- the court : and the suit was there-

i m d. under s. it, to tbe court of 
Leys v. Withrow, 38 U. C. 11. 001.

I : i-imis in equity on this subject, see
I in ix Equity, whether before or after
Juin,it- Act.

XI. Process.

(a) Mistakes in Copy.
■ ciinv of non-bailubic process served 
the test*1 from the original, the ser- 

aside. Scott v. Heifer nan, 5 O. S.

isslon of the letters “L. S..” or of 
o denote a seal to the copy of a 
•' an irregularity. Cameron v. 
I . <’. It. 355.

a the copy of the writ of sum- 
''1 12 Viet. c. <$3, not containing

the name of the signer of the writ at the bot
tom, was not ground for setting aside the 
service. Leach v. Jarvis. 1 ('. L. t'h. 2(14.

Where the copy of the writ of summons is 
wrong in itself, defendant may move to set 
nsidC/Mie service, leaving the original untouch-

Wliere the name of the clerk in the Grown 
office issuing the summons was incorrectly 
transcribed in the copy:—Held, no objection. 
Hopkins v. Haskaync. 1 P. It. 184.

An original writ of summons at the suit of 
A. was issued from a county court on the 13th 
August, 18G0. On the same dav defendant was 
served with what purported to be a copy of the 
summons, but containing the name of 1!.. ns 
plaintiff, instead of that of A. On the 14th 
August an appearance was entered for defen
dant at the suit of It. : - Held, that the service 
was a mere irregularity, and the appearance a 
nullity, itoss v. Fraser, G L. J. 282.

(b) Service.
Application to Set aside Service. | -

In moving to set aside service of process be
cause served in the wrong district, the affidavit 
must state that the service was not on the con
iines. or that there was no dispute about boun
daries. Crysler v. Thompson, M. T. 3 Viet.

Where a rule nisi was obtained to set aside 
service of process for defects in the notice to 
appear, and the defect intended to lie relied on 
was. that the notice was to appear in the 
“King’s bench," instead of the “(Queen's 
bench.” it was held that the rule must be dis
charged. as the irregularity was not sufficiently 
pointed out in it. Matt hie v. l.> iris. T. T. 5 & 
G Viet. See, also. Teller v. Wilson, 1 U. C. It. 
417.

An affidavit made by a stranger, and verify
ing the copv of process objected to by the in
formation and belief of deponent that the de
fendant was served with “ the annexed copy 
of process in the cause, and no oilier.” is in
sufficient. Haley v. Brown, 2 V. C. It. 99.

The fact that a writ of summons in eject
ment in some respects varies from the 
principe on which it issued, is no ground for 
setting aside the writ, for the principe is no 
step or proceeding in the cause. (Irimshaure 
v. White. 3 l\ It. 320; Cotton v. Met'alley, 
7 L. J. 272.

Where service of process was denied by de
fendant. but positively sworn to by the officer, 
an application to set aside the service was 
discharged, but not with costs. Coates v. 
Hornby. 1 C. L. Ch. 135.

Quinro, as to the right of a defendant in 
contempt for an appearance, but not actually 
arrested, to move quia timet to set aside the 
process issued against him. Attorney-henual 
V. McLachlin, 5 1‘. It. Git.

See Metcalf v. Ha vis, G P. It. 275.
Mode of Service. | — Where husband and 

wile, executrix, are sued, service of process 
on the husband only is sufficient, as well as in 
other cases. Shutcr v. Marsh. Tay. 172.

The process of the court can be served only 
bv the sheriff or his officers. 11 hitehead v. 
Fothiryill, l>ra. 200.
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livid, that, in thv absence of any explana
tory rule on the subject, under tlie Act 12 
Viet. e. In», service uf a writ of summons 
could not be deemed irregular, becuii'e served 
by a person other than the sheriff or his 
deputy. Leach v. Jarvis, 1 C. L. Ch. 204.

Where at the time of service of process in 
■pection <if the original was demanded and 
refused, the service was set aside with costs. 
Weller v. Wallace, M. T. 1 Viet.

The court will not set aside the service of 
irocess fur irregularity, upon the «round that 
t was served upon defendant while he was 

attending the assizes as plaintiff in a civil 
suit pending and entered for trial. < itn of 
himjHtuu \. Ihoirn, I I . It. 117. See 
Thompson v. t'aider, 1 V. C. It. 403.

Service abroad.] Where a defendant 
served abroad appears to the writ, the plain 
tfff need not prove his claim under C. h. 1*. 
Ac.. 1 sût 1, s. hut may sign liuul judgment 
for default as in other cases. Vuird v. l itzell, 
8 P. B. 262.

Held, following Cherry v. Thompson. L. It. 
7 ij. I». 573. that under s. 14 of ('. L. V. Ad. 
the plaintiff might serve the defendants resid
ing in England with process, and sue them in 
our courts, although the breach occurred in 
England—the contract being made in this 
Province. Mctiivcrin v. James, 33 V. C. It.

A writ for service within the jurisdiction 
was served on two of the defendants at a 
place out of the jurisdiction. The service 
was not set aside, as tlm plaintiff had not 
been in fault, the domicile of the defendants 
being within the jurisdiction; but leave was 
given to issue, nunc pro nunc, a concurrent 
writ for service out of the jurisdiction, amend 
meut of the copies served to be made in ac
cordance therewith. Metcalf v. Davis, ti I*. It.

Service on Corporations. ]-—-The court, 
although an affidavit was produced that there 
was no member of the board of works residing 
in Upper Canada on whom a copy of process 
could lie served, refused to allow service to be 
made on an engineer employed by the board 
in Upper Canada, or by affixing a copy of 
the process in the Crown office. Sherwood 
v. Hoard of Works, 1 U. C. H. 517.

The first part of s. 17 of the C. L. V. Act 
applies only to corporations whose chief place 
of business is within Upper Canada: the 
remainder to foreign corporations. Where, 
therefore, a writ of summons against a for
eign corporation was served in Upper Canada 
upon the president, but it was not shewn that 
lie transacted any business of the company 
there, the service was held bad. Wilson v. 
Detroit and Milwaukee II. II . Co., 3 1*. It. 37.

The station master of a railway company, 
the head office of which is not in Ontario, 
is not an agent on whom service of a writ 
of summons against the company can properly 
lie effected under that section. Taylor v. 
tirand Trunk A*. II . < 4 1‘. It. 300.

| Hut see It. S. O. 1877 c. 50. s. 22; con. 
rule 118071 100.J

Waiver of Irregular Service. | — If a
defendant lie hy ami allow plaintiff to take 
several steps, he thereby waives previous ir

regularities in the proceedings; he should have 
taken the earliest opportunity of excepting to 
them; and if lie move a Judge in Chambers, 
he must state all the irregularities he relies 
on. and cannot afterwards in term resort to 
other irregularities which existed at the time 
of the application to the Judge, but were not 
then objected to. Arnold v. luk, 5 O. S. 141.

A writ of summons was issued in the com
mon pleas, and an appearance entered thereto 
in tIn* same court. The plaintiff then filed his 
déclaraiion in the (jueen's bench, and served 
it with a demand of plea about the 2«lth 
June. This demand was returned by letter 
by defendant's attorney on the 4th July, with 
an acceptance of service indorsed, and no no
tice was taken of the discrepancy. Interlocu
tory judgment was signed on the 2!fth June, 
and on the 5th September notice of assess
ment was served, no pleas having been sent in 
the meantime. The plaintiff's attorney was 
not asked to waive the judgment, and he there
fore .went on and assessed damages according 
to his notice : -Held, on motion in the next 
term, that defendant's attorney, by his con
duct. had waived the want of service of pro
1 • and of apficarance. II illiama v. Dupe lie. 
11 U. C. It. 420.

Where defendants' attorney received a writ 
of summons, and indorsed on the original 
“service admitted:*'—Held, that lie was pre
cluded from taking advantage of technical ir
regularities. such as the want of an indorse
ment of the name and place of abode of the 
plaintiff's attorney, and the omission in iIn
in trgin of the clerk by whom and the place 
where the writ was issued. Otis v. Itottin.
2 1'. H. 48.

Where the copy of a specially indorsed writ 
<erved on defendant, was in the inside simply 
a printed form, with the blanks not tilled 
up. but was properly indorsed, and defendant 
did not move against it until after judgment 
^igneil and fi. fa. issued:—Held, an irregular
ity only, not a nullity, and that me applies 
tion was too late. Hobson v. Mcdowan. 2 P. 
It. 323.

Wrong Person Served.]—Where, in an
action against a father, process was served 
upon his son of the same name, and appear
ance was entered and defence math» by the 
son:- Held, that n verdict for the defendant 
was correct, and that, whether there was col 
lusion or not. the plaintiff could not recover 
against the son so as to charge the father. 
Killent v. Street, M. T. 4 Viet.

Common bail and all subsequent proceedings 
to notice of assessment set aside—on affidavits 
shewing that the defendant’s brother had been 
served with process, ami that the wife of de
fendant had !>een served with the declaration 
ami demand of plea. II right v. Irwin, 1 C. L. 
Ch. H52.

A sheriff's officer served the defendant, who 
informed him that the writ was intended fur 
another person, and the officer took it back, 
the defendant agreeing that if lie was wrong 
lie would consider the service good, if the writ 
Were left at the house of a third person named 
The officer «lid not serve the other party, nor 
leave the writ as directed, but having made 
affidavit of the service, the plaintiff proceeded 
with the cause. Thv service and subsequent 
proceedings were set aside. Erwin v. Eowlt\i 
2 U. C. R. 27U.
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The writ of summons, directed to J. 8., was 
by mistake served by the sheriff upon his eon 
<•1 the same name, who a few days after gave 
it to his father, the defendant, telling him that 
the -heriff hud made a blunder; and defendant, 
at his son’s request, took it to an attorney, 
who, upon defendant’s instructions, ente red an 
urn»'.irance, and afterwards put in pleas:— 
Held, that defendant was sufficiently served, 

I that the plaintiffs could recover against 
I,,m. Provincial Ins. Vo. of Canada v. Shaic, 
IP V. L\ It. 300.

In an action on a mortgage, the writ was 
ived upon the mortgagor's father, who. by 

son, an attorney, entered an appearance 
d ili fended the suit ; and a verdict w as taken 

. -t the mortgagor. The writ having been 
i ved upon the wrong iierson. ami no notice 

. i know ledge of the proceedings having been 
wo to have reached defendant, a new trial 

. is ordered, Sutlu i land v. Dumbli, Il (J. I . 
150.

(c) Teste of Writ.

A bailable ca. re. issued in vacation must 
be tested the last day of the preceding term, 

i i mstrong v. Svobell, 3 O. S. 303.

\ bailable ca. re. must lx* tested in the 
: i i ' of the chief justice, or in his absence. 
. the name of the senior puisne Judge. Case 
v. l/cl cigh, T. T. 3 Ac 4 Viet.

The absence of the chief justice from the 
I‘m un e. does not make it improper to teste a

: i l" capias in his name. Un it v. Smith, 
1 I' It. 30$).

A li. fa. against lands was tested in the 
r i •• of the then senior puisne Judge of the 

!' Held, that it would be presumed to 
1 regular until the contrary appeared. Liney 

lf"sr. 17 C. P. 180.

Ibid, that a writ of ca. sa. tested in the 
■ "f a retired chief justice after his suc- 
r has been gazetted, but before acceptance 
hie. by taking the necessary oaths of 

was wrong; it should be tested in the 
i of his successor. Nelson v. /toy, 3 P. It.

X -a. sa. tested in the name of a retired 
nisi ice is an irregularity only, which may 

he amended upon payment of costs, lb.

defendant was served with a writ of sum- 
' in every respect a copy of a writ from 

'.' nens bench, except that it was tested 
name of the chief justice of the corn- 

lens. A judgment on default of nppear- 
-ictied in the common pleas, in which 
the writ had been issued, was set aside 
osts. drey v. Bolton. 4 P. It. 300.

Words Struck out after Issue.] —
Writs of ti. fa. were eel aside, the words ‘‘ex
ecutors of the last will and testament of J. M., 
deceased," having linen unnuthorizedly struck 
out after the issuing of the writs. Kirkpatrick 
v. Harper, 13 C. L. J. 335.

2. Writ of Summons.

(a) .1 mend incut.

Leave was granted to amend by inserting 
the name of the chief justice on payment of 
costs, and serving anew. Cronyn v. Askin, 
2 L. J. 84.

Also by inserting an indorsement of the 
plaintiff's claim, and of the attorney’s name 
who issued it, on terms of re-service. Davis 
v. Varruthers, 2 L. J. 200.

A writ of summons may, after its issue and 
liefore service. In* amended on principe by sub
stituting a new plaintiff, without an order; 
and on such amendment there is no necessity 
for resealing, nor need it appear on the copy 
served that any amendment has been made. 
Worthington v. lloulton, tl P. 11. 08.

Leave granted to issue nunc pro tunc a 
concurrent writ for service out of jurisdiction, 
to make good a service on a defendant whose 
domicil was within the jurisdiction, but who 
had been served out of it with a writ for ser
vice within. Metcalf v. Davis, U P. It. 275.

The absence of the signature of the clerk 
of the process upon a writ regularly sealed 
and Issued by the deputy clerk of the Crown, 
is an irregularity which may be amended un
der the A. J. Act. Labadie v. Darling, 7 P. 
It. 365.

A writ of summons was issued in the com
mon form, for a defendant residing within the 
jurisdiction, and personally served in a foreign 
country on the defendant, a British subject. 
Un an application to set aside the writ, it ap
pearing that the time allowed for appearance 
was a reasonable time, an amendment was 
allowed without costs, by the substitution of 
the form of a summons for a defendant with
out the jurisdiction, in lieu of the form used. 
dray v. O’A’ed, 7 L. J. 183.

Where a plaintiff obtains an order to amend 
his writ of summons, the defendant is enti
tled to notice of the amendment having been 
made, and probably to a copy of the amended 
proceedings, before he can tie required to ap
pear: and the plaintiff is net bound to 
amend, but may abandon his order. Campbell 
v. Bet tit, 2 C. L. J. 211.

(d) Other Cases.

Iistie In Blank.]—The practice of issu- 
i- "f summons in blank by officers of 

irt. disapproved of. Where a ground of 
mi ton writ of summons is, that ii was 

blank, the facts connected with its 
i t lie dearly laid before the court, for 

- will be intended in favour of such an 
'in. drimshatce v. White, 3 P. R. 320.

(b) Disclosing Plaintiff's Address.

[See C. L. P. Act. R. 8. O. 1877 c. 60, s. 
60; con. rule ( 185)7 > 143.]

Plaintiff or his attorneys must state the 
place of plaintiff's abode, if required, where 
there is good ground for believing he does not 
reside within the jurisdiction of the court 
within which the action is brought. Hough
ton v. dreat Western H. W. Co., 3 L. J. 70.
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(c) Return Jhi//.

A writ is returnable from the <lay of s«>r- 
vicp. and the year runs from that date. Sin ft 
v. William*, 5 L. J. 252.

A writ of summons is returnable on the day 
of its service. Van my v. Rearson, 4 V. It.
It».

Absconding Defendant. I The writ ot 
summons in ejectment was served upon the 
defendant’s wife after lie had left the country. 
An order to sign judgment against the hus
band was granted in default of appearance. 
Trust and Loan Co. v. June*, 8 I*. It. <15.

Foreign Corporations. ! The defen
dants were a foreign insurance company do
ing business in Ontario and having a head of
fice for this Province at Toronto. The writ 
of summons was served on the local agent of 
the defendants’ company at Ottawa: —Held, 
tiiat the service was good. Wilson v. A'.tna 
Life Ins. Co., 8 P. It. 131.

Foreigner Temporary Residence. 1 — 
Where a summons in the form prescribed by 
s. 2 of the <’. P. !.. Act. issued against a 
foreigner resident out of the jurisdiction 
and described as so resident, was served 
upon him during a temporary \isit to On
tario, a final judgment in default of appear
ance, signed upon a special indorsement on 
such writ, was held regular. Snow v. Cole,
7 P. It. 1112.

Service abroad -Cause of .letton.]—In 
féodants. merchants in New York, telegraphed 
to the plaintiff, an attorney practising in To
ronto, in answer to a telegram from him of
fering his services, to represent them in cer
tain insolvency proceedings pending in the 
latter place. Plaintiff did so. and upon ren
dering his bill for services, which lie did by 
letter, addressed to defendants at New York, 
defendants, by letter from New York, ad
dressed to plaintiff at Toronto, refused pay
ment :—Held, that the plaintiff could not re
cover, ns both contract and breach arose out 
of tin* jurisdiction. O'Honohoe v. Wiley, 43 
V. C. It. 350.

Held, following Splttal v. Jackson, L. It. 5 
C. P. 542, that the words “ cause of action ” 
( It. S. ( >. 1877 c. 20. s. 401 do not mean the 

whole cause of action—i .e., breach and con
tract. but breach alone. lb.

------ — Foreigner.!—A copy of a writ of
summons, instead of a notice thereof, had 
been served upon a defendant, not a Itritish 
subject, outside of Ontario :—Held, that this 
was an irregularity which could not lie 
amended, and that the copy and service of the 
writ should be set aside. Henderson v. Hall,
8 P. It. 353.

(e) Signing and Scaling.

Semble, that a writ of summons under 12 
Viet. c. «VI was irregular if not sealed. Smith 
v. Russell, 1 C. L. Ch. 103.

A writ of summons marked in the margin 
ns issued by " W. II. Ponter, D. C.,” was held 
sufficiently signed, lb.

A mandamus, under C. L. P. Act. s. 4. may 
be signed and issued by the clerk of the pro
cess. Rardett v. Sawyer, 2 P. It. 308.

The absence of the signature of the clerk 
of ilie process upon a writ regularly sealed 
and i1—ued by the deputy clerk of the Crown, 
is an irregularity which may be amended un
der the A. .1. Act. Labadie v. Hailing, 7 P. 
It. 355.

Where a writ of summons, issued after the 
appointment of a new clerk of the process, was 
signed by his predecessor, and the name of 
the court was left blank in the copy served, 
an amendment was allowed, without costs. 
Stevenson v. Williams, 7 P. It. 358.

(fl Special Indorsement.
Claims which may be Indorsed.] —

In actions on guarantees the writ of sum
mons may be specially indorsed. Jones v. 
(Iner, 3 L. J. 91.

Accounts delivered, but not liquidated by 
admission of defendant, do not come within 
the meaning of the <L. P. Act of 185*5, 
s. 41. as to (daims which may be siiecially in
dorsed When such accounts have been 
specially indorsed and final judgment signed 
by defendant, a Judge will set aside the judg
ment without costs. McKinstry v. Arnold, 4 
L. J. «58.

In an action on a merchant’s account, where 
the special indorsement claimed interest :— 
Held, that defendants’ non-appearance was 
an admission of the charge of interest. Stand
ing v. Tor ranee, 4 L. J. 235.

A claim for interest on a demand for spe
cific goods and chattels sold, indorsed on a 
writ of summons, is good, and cannot be dis
puted after judgment signed in default of ap
pearance ; lull if the claim for interest is in
dorsed to gain an improper advantage, and 
judgment be signed for more than a plaintiff 
is entitled to, such judgment will be set aside. 
1/earns v. Urund 'I'rank It. 11". Co., (5 L. J. 

(52.

Semble, the indorsement for interest on a 
specially indorsed writ, is in general a matter 
of claim only. If it be correct, judgment goes 
rightly for it, without any inquiry, where the 
plaintiff claims, and tin* defendant does not 
dispute, it. McKenzie v. Harris, 10 L. J. 213.

A. and It., having become sureties for C„ 
the receiver in a suit in chancery, who was 
to account yearly, were sued for (Vs default. 
The writ was specially indorsed, and judgment 
was signed for £4911 It5s. lOd. : — Held, that 
the claim was not such that a judgment upon 
a specially indorsed writ could be signed. 
Buell v. Whitney, 11 C. P. 240.

A writ of summons may be specially in
dorsed as for a balance due on a bill of ex
change. even though some of the items form
ing part of the amount are unliquidated, there 
living a balance due on the bill itself. Bank 
of Montreal v. Harrison, 4 P. It. 331. See 
the next case.

An indorsement for the balance of an ac
count. and for protest charges on an unac
cepted draft :—Held, right as to the interest,
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but not as to protest charges. Sinclair v. 
' hisholm, .*> 1\ lt. 270.

Effect of Indorsement —Particulars.]— 
ï;n- particulars of claim upon a writ of sum- 

specially indorsed to which the dcfen- 
muit appears do not bind the plaintiff as par- 
li'iilars under a declaration on the common
counts, and in such a case, lie must comply
with a demand for particulars made by the 
defendant. Huggins v. Guclpli Barrel Co.. 8r. it. no.

Sufficiency of Indorsement. |—A spe
cial indorsement on the writ of summons that 
the plaintiff claims a stated sum as the 
amount of an account rendered, is not sulli- 

■ nt particulars of demand. Wilke* v. Buj- 
. Brantford, and Goderich It. IV. Co., 2 

L .1. 230.

A subsequent judgment creditor of defend- 
U cannot attack a prior judgment foi insuffl- 

>f il. y (if the special indorsement on the writ 
"ii which it was obtained. But he may do so 
"ii the ground that it was allowed to be en
tered by fraud and to defeat his claim ; for 

: idimient obtained on a writ specially in- 
'i 'fsed is for this purpose to be looked upon in 
til-' same light as if founded upon a confession. 
Wilson v. Wilson, 2 P. It. 374.

An indorsement on a writ of summons ns 
“ 1861, December 81st. To balance 

"• account due and owing by the within-named 
1 ndants at this date for work and labour 

and performed by the plaintiff for the 
;• miauls, and at their request, and for 

i: a."vs paid by the plaintiff for the defendants 
in ilicit- like request, $5,950.47,” with the 
a i.il claim for interest from that date—was 
1 a a sufficient indorsement to entitle the 
I1'1 ut iff to sign judgment on default of ap- 
I" nance; and judgment was set aside only on 
I ait of all costs, and giving security for

I ■ debt. Smart v. Xiagura and Detroit 
It It. II . Co., 12 C. P. 404.

" The plaintiff claims $1,300 for debt, and 
•S'J" for costs, and if the amount thereof be

the plaintiffs or their attorney within
•a-: I days from the service hereof, further
...... dings will be stayed. The following

nr"^ the particulars of the plaintiffs’ claim :
~ .1 mu* 10th. Balance of accounts due

fendant to plaintiff for goods sold and 
dciiwred and money advanced and lent, the 

- whereof exceeding in all five folios. $1,-
l.'.'jI" The plaintiffs also claimed interest, 
>\ Held, sufficient, on the authority of 

i ill v. Baxter, 1 E. B. & E. 884, and Fro- 
'• Ashley, 1 E. & B. 723. McDonald v. 

/• -i. 2 C. L. .1. 100.

Tlie special indorsement set out in this case 
I'h amount of machines $000,” with 

; "I specified credits for cash received:—
II j 'iillicient Xorthcrn It. IV. Co. v. Lis- 
<«r. 4 1*. It. 120.

If the writ is siiecially indorsed for interest, 
11 "'he required by C. L. P. Act, s. 15, may 

•s|";h interest without shewing the date 
■ "hiih it is to be calculated. Worthing- 
\. Iloulton, U P. It. 08.

-I Statement of Defendant's Residence.
!•'■«• c. L. r. Act. It. S. O. 1877 c. BO, 

ii. rules <18071 120. 127.]
Via. III. D—172—23

See Hutchinson v. Street. 1 P. It. 307 ; Uhl- 
born v. Chapman, 2 L. J. 231 : Snow v. Cole. 
13 C. L. J. 223. 208.

XII. Recoups amu Issue Books.

1. Amendment of Issue Books.

Sec Welsh v. O'Brien, 29 V. U. R. 474; 
McDermott v. l.lliot, 0 C. L. J. 250.

2. Amendment of Sisi Prias Record.

See Rowland v. Tgler, 5 O. S. 500; Mc
Lean v. Nceson, T. T. 5 & 0 Viet., R. 
& J. Dig. 90; Doc d. Corbett v. Sproul*. 
0 _ O. S. 431 : Doe d. Crooks v. Cum
mings, 1 U. C. R. 250; Smith v. Sharer, 
0 U. C. R. 20; Doe d. Bonner v. Bunt, 
8 U. C. It. 9; Arnold v. Higgins. 1 p. 
R. 240; Campbell v. Kemp, 10 C. P. 244 ; 
Grant v. /'aimer, 5 P. It. 301 ; tl ycott v. 
Campbell, 31 C. C. It. 584.

3. Other Cases.

Destruction of Record.]—See White v. 
Hutchison, Toy. 305.

Passing Record.]—See Flint v. Spafford, 
Tay. 435.

XIII. Rules.
( See, also, post XVIII.)

1. Amendment of.

See Ball v. MoKensic, T. T. 7 Viet., It. & 
J. Dig. 94; Ball v. Mackenzie, 1 C. C. It. 412; 
Ilibbert v. Johnston, 1 U. C. It. 403 ; Grant v. 
Taglor, 2 V. C. It. 407; Hunter v. Thurtell, 
4 U. C. It. 170; Laurie v. Russell. 1 P. It. 
05; Doe d. Burnham v. Simmonds, 7 U. C. It. 
598 : Rr Burton, 4 P. It. 237 : In re Allen. 
31 V. C. It. 458; McCarthy v. Arbuckle, 31 
C. P. 48.

2. Costs.

Rule to set aside a writ and the arrest for 
irregularity, and to discharge defendant out of 
custody, or to deliver up tlie bail bond to be 
cancelled, ns the ease might he. was made 
absolute with costs, although more was asked 
than could be granted, the defendant not being 
in custody and having given no bond. Arm
strong v. Scohell, 3 O. 8. 303.

Where each party failed on a material part 
of the rule, no costs were allowed. Sullivan 
v. King, 24 U. C. R. 101.

Where an application is not fully met, al
though sufficient be shewn for the discharge 
of the rule, costa will be refused. Harvey v. 
Kay, E. T. 2 Viet.

Where, on a motion as to a matter of prac
tice. the affidavits are contradictory ns to the 
facts, the rule will be made absolute or dis
charged without costs. Orr v. Stabback, T. 
T. 3 à 4 Viet.
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If a rub- le- discharged ou » preliminary «*1>- 
ji'climi, such ü> un error In tiw Intituling «f 
an affidavit. «Sic.. c osts will not lu» allowed, 
but otherwise if tlio objection bo 1.1 the suffi 
ciency of the material»» on which the ruh'J* 
moved. Hugh•* v. Hamilton. 2 I . « It. 172 
See Teller v. Wilson, 1 V. ('. It. 117.

On ilie 1st Mnn b an order was made set
ting aside a judgment cm payment <»f costs 
within a week. On the Nth the costs were 
tendered, and through error refused. On the 
same day tin* defendant, treating the Judgment 
as -cl iiside. filed and served his pleas 
nether with a demand for replication. Plaintiffs 
afterwards demanded the costs, mid on non 
payment issued execution : -Held, til that 
tie- tender of costa was in sufficient time: (121 
that the tender was a compliance with the 
order sidling aside the judgment on term*; 
Iffi thill the effect of the order, followed by 
the lender, was to set aside the judgment and 
«•xpciitinn, so as to make the filing and service 
of the ideas regular : i li that where the con
duct of the defendant’s attorney was vexa
tions, ibis was n ground for refusing costs of 
the application. Plaintiffs afterwards to avoid 
judgment of non pros., took issue mi the pleas, 
and then executed a power of attorney author
izing a party to demand payment of the costs, 
payment of which was refused on the ground 
that the power of attorney was not counter
signed by the president of the company: — 
Held, i I i that the duty to pay the costs cun- 
tinned. notwithstanding the refusal to receive 
them when tendered: (lit that the filing of the 
replication was not. under the circumstance-., 
a w nicer of plaint iff s’ right to costs: (.'li that 
the plaintiffs were entitled to a substantive 
order directing the payment of the costs, and 
the costs of the application, tjuiere. as to the 
plaintiffs’ right, under the circumstances, to 
costs as between attorney and client, to he 
paid by the attorney for the defendant, as a 
punishment for his vexatious conduct, time 
Iti*triel 1/ittit'll Tire Inn. To. V. Webster, 1"
!.. J. 100.

Whore, on a ouest ion of damages, plaintiff 
claimed a certain amount of damages, and in 
addition a certain other amount of costs as 
part of his damages, but the Judge ruled 
against him ns to both, reserving leave as to 
the damages, hut not as to the costs; and the 
court made absolute the rule to increase the 
verdict as to the damages, and. unless defend
ant consented to add the costs, ordered a new 
trial without costs, and defendant consented 
to tlie addition of tin- costs it was held that 
the plaintiff was entitled to the costs of the 
rule. Stuart v. Mathivson, 10 L. J. 245.

The point in this case being new. the court 
discharged without costs a rule nisi obtained 
to cptasli a conviction. Regina v. Morris, 21 
V. «It 392. See also Armstrong v. Stewart, 
28 C. P. 4."».

Where a rule nisi to quanti a conviction 
after return of a certiorari was not intituled 
in a cause, it was disc harged, hut, being on a 
technical objection, without costs. Regina v. 
Âlortaon, 27 l". C. It. 132.

3. Intituling.

Vanormau. T. T. 3 & 4 Viet., It. & J. I Mg. 
"Stiff ■ lliblnrt v. Johnatnn, 1 V. C. It. 403: 
7tall V. Mackenzie. 1 V. <’. It. 412: Grant v. 
Taylor, 2 T*. C. It. 407: Heather» v. Ward- 
tnan, 4 V. C. It. 173.

4. Lapsed or Abandoned Rulea.

See Johnaon v. Durand, Dm. 03: Davidson 
v. Rnddi.k. ff V. C. It. 82: Hua» q. t. v. 
Metiers. 7 V. C. It. 374: Keenan v. Fallon. 1 
<' !.. .1 210; l.esl.i v. F.mmons. 2." V. 0. It. 
2iff : .Iordan v. (lildersln re. 20 V. C. It. 301 : 
I’rgina v. .lustiers of llnrou, 31 U. <’. It. 335. 
Murphy v. McGuire, 1 I*. It. 33; Heyland v. 
Scott, 18 C. P. 82.

5. Reopening.

,'ce Palmer v. MeDonetl, 0 O. S. 158; Ste 
trail v. Daria, 5 V. C. It. 208; Ho Chamber- 
lain ami Tnited Counties of Stormont, Dun
lins, and Glengarry. 45 U. C. It. 20.

0. Other Caaea.

Affidavits—\ew Matter.]—See Gavan v. 
Lyon, Ta.v. 434.

Affidavit* and Papers Filed.] — See
II. II. k. Wanl. 17 <’. P. 007: Dickey
v. UulHolland, 2 P. It 100.

Appeal Rule .Vi«i.]—See Robinson v 
Richardson, 32 C. It. 344.

Date. |—See Ward v. I’lincc, 3 P. It. 210.

Enlargements. ]—See McDonell v. Farc
in//, S L'. P. 54.

Forum.] — See Newman v Niagara Di*- 
Iriit Mutual Tire Aaaurancc Co., 25 V. C. It 
435.

Issue of Rule Absolute.]—See Cow liter
« in/ Rank v. Iluglus, 4 l . L'. It. 107.

Issue of Rule NUI. | — See Brown v. 
Cline, 27 V. C. It. N7.

Objections In. | — See Regina v. Desjar
dins Tnnal To., 27 I*. C, It. 374.

Partie* to Rnle—Persons not Served.] - 
Si- Tnniinereial Bank v. Hughes, 4 V. C. II 
107.

Rule Niii to Quaeli By-law—Who man
Sin ir Cause.]—See Re Mace and County «' 
Trontenac, 42 V. C. It. 70 ; Re Gilchrist and 
Toirnship of Sullivan, 44 U. C. It. 588.

Stay of Proceeding*.]—See City Bank 
v. Kccles, 5 V. C. It. 033; Hastings v. Chow 
pion, 0 O. S. 29.

Verbosity.]—S«*e Re Nash and MeCraeh-
cn. 83 V. C. It 181.

Nee MeNeil v. McNeil, T. T. 2 & 3 Viet.. 
It. & J. Dig. 2803; Commercial Bank v.
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XIV. Second Application.

Adjudicated Cause. | — The court fully
...... guises the Knglish rule of II. T. ît Jec. I..
whirh order» that no cause once argued and 
N'M-rmined, «hall again he brought before the 

nr. Itoulton v. Ilaml all. Tn.v. 127.

Application not Disposed of.]—Where
a rule to set aside a judgment was enlarged 
ir i i practice court to a day after term in 

mhers. in afford an op|Mirlunity of correct- 
! a defect in the service, and was not then

- •I nf. as the service could not he com- 
I'Med in time: Held, that the defendant 
I.light apply again in the following term. 
Ihiff v. Cameron, 1 I*. R. 200.

Bv Leave -Coat».] Where the summon* 
in «hew cause why a judgment should not Is*

: do. was discharged with costs, and leave 
'■■d to make a second application for the 

mu' purpose, the second summons uns mad" 
«ointe only on the terms of paying coats 

of the judgment and of both application*.
' / iff|< it affa \ Lew ». 0 L. J. 288.

Change in Forum. ] -Semble, that where 
n application, cognizable In chambers, has 

Iwen made to the court and discharged, but 
i ’ on the merits, it may lie afterwards r<- 

'•"d in chambers. Crook» v. Dickaon. lô C. 
P. Û28.

Discovery of New Fact -Coal» | A sec- 
1 I application for the same cause will not In 

11 Is* entertalneil in chamlsirs, unless it 
"orn that some new fact has, since the 
■ r application, been discovered, and which 
flown to the Judge who disposed of the

• r application would probably have
- •«I Ins opinion. Where tin* second ap- 

on was entertained upon the suppoeii.om
lie a fini «ns <>f siitticieiil importance 

•r the aspect of the case. ami. after argu- 
did not np|iear to have any such ef- 

1 lie application was refused with cost*. 
”i' v. Jonc», 10 L. J. 271.

Insufficiency of First Summons
' | Where defendants called upon plain-

show cause why defendants should not 
l-.ne to plead several pleas, and one of 
".is iinoertain, as to it the leave was te-

• nd leave to amend it by severing it and 
g two good pleas was also refused, be
lle* summons was merely to shew cause 
" plea, as it was originally proposed to

cled, should not be pleaded. Defendants
• d a second summons, calling u|ion 
uf to shew cause why the pleas should 

" pleaded in the amended form, and that
ii- «us made absolute ; and as what was

• in ihe second application should have
"b* part of the lirst. the second sum- 

' ' made absolute only on payment of 
W'ingaU v. tinniakillen Oil Co., lu L.

regularity of First Summons. | — A
"« having been obtained for the trial of 
stcd election, the relator, finding hi* 

lings irregular, notified defendant not to 
’ and that it was his intention to pro- 
•' novo: — Held, the objection urged 
• the election being a material one. that 
'tor was not precluded from a second 
1 inn. Itii;ina ex rcl. Metcalf v. Smart, 

I . C. It. 81».
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Previous Application not Disposed of
Abandonment.y Defendants obtained a rule 

nisi in practice court to set aside a judgment 
in ejectment and hub. fac. posa, issued there
on. which was enlarged into chandlers and 
then into the full court, the enlargements be
ing obtained to enable defendants to file affi
davits shewing the relief given them by the 
court of chancery against said judgment, on a 
contemplated application there. These affida
vits, it was agtvd by plaintiff's counsel, might 
Is* Used to support the rule already issued, 
though necessarily sworn subsequent to it: 
but, notwithstanding this, be afterwards in
sisted to defendant*’ counsel that the affiduv its 
could not. cither by the practice or under the 
agreement, he used by the defendants. Dé
fendants thereupon moved a new rule in simi
lar terms to tin* other, in order that the affi
davits referred to might come ls*fore the court, 
slating at the same time all the facts connect
ed with tin* case, and the reasons for making 
the second application: Held, on motion to 
set aside this rule as vexatious, that it did not 
in its facts come within the cases in which a 
second application was held to be wrong, us 
neither tin* court nor any Judge bad disposed 
of the defendants’ application up to tin* time 
of moving the second rule, and tin* facts of the 
case had all been mentioned on the motion for 
tin* same. Held, also, that tin* statement 
made by defendants' counsel, on moving the 
second rule, as to the course lie was taking 
and his reasons for taking it. in effect amount
ed to an abandonment of the original rule. 
Semble, thaï the special application to set 
aside the rule was unnecessary, as the objec
tion taken could have been urged on shewing 
cans»» tu it. ijmvre, whether the affidavits in 
question could, under the agreement referred 
to. have been read in support of the original 
rule Ihyland v. Scott. 18 C. P. 62.

Previous Order Abandonment —
Oround*. | On an application to set aside u 
judgment of mm pros.: Held, that even if 
lie* judgment were void, and the plaintiff not 
concludeii by his laches, hi* once obtaining an 
order to set aside the judgment, which order 
he virtually abandoned, precluded him from 
again applying: and semble, that partie» 
should not lie harassed with repeated applica
tions mi ihe same grounds : and if on differ
ent grounds known at the time of the first ap
plication. such ground* cannot he urged in a 
subsequent application. Herr v. houala*. 4
P. R. 102.

Rescission of Discharge of Previous 
Rule. I—A demurrer was set down by the 
plaintiff before the opening of the court «in the 
first day of Michaelmas term for argument on 
the second paper day. and afterwards, about 
twelve o’clock on the same day. It was set 
down hy the defendant for argument on the 
first paper day. During the same term. In 
practice court, a rule to strike out the demur
rer entered liv defendant was discharged, on 
the ground that the plaintiff's entry «a* im
properly made before the court had met. The 
court however, heard the rouse on the dnv 
for which it had lw*en entered hy the plaintiff, 
holding that he had a right to set it down he 
fore the opening of the court. A motion in 
practice court in Master term following to re
scind the discharge of the previous application 
there, was refused as being contrary to estab
lished practice, hut without cost*. the Judge 
who made the first order wished it to hi* moved 
against, and. if possible, rescinded. Moody v. 
lion gall. :i p. it. u:,
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XV. Skkvice of Papeks.

(So also ante XI. »

1. Acceptance, Admitêion, or Agreement.

Acceptance.! —Notice of assessment was 
sent to the sheriff for service, ami was return-

Iiv him to the plaintiff's attorney with the 
following imlorsemeiit : “ Received a copy of
the within, for defendant." signed by " I. \ 

attorneys, in the handwriting of C. l or 
tlie plaintiff it was shewn that K. X <5. were 
constant Iv in the habit of accepting service for 
defendant : hut <1. stated that he only consent 
ed at the bailiff's request to hand such notice 
to defendant ns soon as lie should see him. and 
tiiat the indorsement was intended not as an 
acceptance of service, lint as shewing a wil
lingness to hand the notice to the defendant. 
There was no denial that K. X <1. were in the 
habit of accepting service for defendant, nor 
any assertion that <1 told the bailiff what he 
Intended by the receipt indorsed: Held, a
sufficient service. Rutledge v. Thomson, 1 
P. It. 2TB.

A defendant accepted service of notice of 
action, adding, “and agree to accept the same 
as a sufficient notice of action to me under the 
statute :" Held, that he could not rely ou a 
defect therein. Donaldeon v. Unity, 13 IV

Admission.| — A defendant, after admit 
ling service of an attorney's hill, cannot ques- 
tion the genuineness of the signature of the 
attorney on the copy he received. Berry v.
Andrutt. 3 O. 8. fi4B.

An admission of service indorsed on the 
copy of the bill of costs sued for by the defend
ant's attorney for the purposes of trial, must 
lie taken to admit an effectual service, lb.

Agreement between Attorneys. | -
Where it waa agreed between the attorneys of 
the parties to a cause ( the one resident in 
Whitby and the other in L'ollingwooil i, that 
papers should Is- served by mail: Held, that 
the time of the service of notice of trial com
menced to count from the time it was mailed 
by plaintiff's attorney, and not from the time 
of its receipt by def mlanl's attorney. Semble, 
where sta ll a mode of service is agreed upon, 
the paper mailed, in the event of loss or 
miscarriage, is entirely at the risk of the at- 
tornev to whom went. RobtoiI v. Arbuthnot, 
3 I\ It. 313.

Plaintiff's and defendant’s attorneys hail an 
arrangement between themselves by which 
nn|K*rs in the suit should In* sent by mail. 
The notice of trial was posted the day before 
the last for giving notice, but reached de
fendant's attorney one day too late. It was 
shewn that the practice of both attorneys had 
been to admit service as of the day of receipt :

Held, that the notiiv of trial must be set 
aside. Robson v. Arbutlinot, 3 1*. It. 313, dis
tinguished. McDonough v. l/ieun, It 1*. 
It. I.

2. Pvrton Served.

Agent of Attorney. | The service of a 
summons to compute on the agent of the de
fendant. an attorney, is sufficient. Sprague 
v. McMartin, T. T. l x 2 Viet.

Semble, that service upon the agent of an 
attorney, who is himself the defendant in tin* 
a< i ion. and not representing another, is good. 
Hunk of typer Canada v. Robinson, 7 V. <
It. 478.

Delivery of a copy of the rule nisi to dis 
charge a clerk from his articles, the attorney 
having absconded, to the town agent of the at
torney, and leaving copies at his last place of 
residence and at his office : field, sufficient 
service. He McGregor, 15 C. I’. 54.

A summons cannot lie taken out by an agent 
for one attorney ami served on himself as 
agent for another attorney. Ontario Hank v 
Fisher, 4 1'. It. 22.

Attorney —A’o Itetainer.]—Defendant was 
nr re* led and gave hail, who to relieve them
selves put iu special hail. The attorney for 
the bail gave notice, and signed himself '* de
fendant's attorney,” and nil the subsequent 
papers in the cause were served on him. Judg
ment was obtained, ami defendant arrested on 
ca. sa., when it was shewn that defendant had 
never employed the attorney. The court set 
aside the whole proceedings. McMartin v.
McKinnon, 5 O. 8. 72.

---------Service away from Home.]—It is
not irregular, under C. L. I*. Act, s. <11, to 
serve a declaration in Toronto on a country 
attorney; and ten days' notice to plead is not 
necessarv under sm b circumstances. City 
Itank v. McKay, <1 1\ U. 298.

---------  Wife of Party — Personal Serine
.YenHeary- Party Abroad.] Where an order 
for payment of costs is sought which may, un
der ('. S. V. C. c. 24, s. I'd, lie followed by 
execution, the service of the summons must, 
in general. Is- personal. The court may. un
der special circumstances, dispense witli per
sonal service. Where defendant is abroad, or 
it is known where lie lives, personal service 
will not he dispensed with ; perhaps not even 
if it lie made to appear that defendant is keep
ing out of the way to evade service. Servies 
on tin- attorney on the record, and oil defend
ant's wife, it not being shewn that the defend
ant was keeping out of the wav to avoid ser
vice, was held insufficient, though it was 
shewn that lie had left Upper Canada and 
gone to reside in the United States. Regina 
v. Simpson, 3 I*. It. 339.

Attorney-General.| In an action de
fended by the Crown, notice of trial was sir 
ed on the attorney-general, who had previously 
been raised to the bench: Held, that such 
notice was a nullity. Doc d. McMillan v. 
Duane, B <>. S. 1173.

Clerk of Attorney. | — Papers are not
regularly served by being delivered to tin- 
clerk of the attorney at a distance from the 
attorney’s resideiuv. when the clerk > 
casually at the place of service. Tiff ami v. 
Italien, 5 O. 8. 137.

Defendant Personally Appcarano by 
Attorney.] Where the defendant had appear
ed by attorney, and the plaintiff after declara
tion signed interlocutory judgment and son.-I 
notice of assessment of damages on tla- de
fendant himself, and assessed (lamages upon 
that notice—the court held the assessment ir
regular. and that it was not necessary 'lu' 
any notice should be given to the plaintiff "t 
the defendant's intention of moving to set
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de the proceeding* for such irregularity. 
/; -A.,/» v. fAnd tag, «» O. S. 1MU.

also. Ferric v. Tannahill, Dra. 327.
Partner of Attorney. |—Where an attor- 

i .aiding and practising in the county 
\ i' re the action was brought. after appear- 

• there for defendant, formed a partner- 
with another attorney carrying on bu*i- 
there. and than changed his actual 

■ |. nee to another county, leaving his name
ilie proper books in Toronto as still of the 

r county, and occasionally afterward* ai
led and did business in the former county,

• <>f notice of trial on his partner there
■I to be g....I service, notwithstanding

i1 ate arrangement that the partner should 
Mend to new business, Itabg v. Lang- 

If. L. J. 200.
Servant of Attorney.) Notice of trial 

I April, ami issue book, were handed to 
mint of defendants' attorney on the even- 

■ "f '-•'•th March. The next day they were 
i, by her to her master: Held, that their 
i only dated from the ‘27 th, a ml was

• •re set aside as irregular. Quatre, a* 
i ■ the |.roper mode of taking the objection. 
II i \. Turner, Wright v. Ferine, 2 C. L. J.

Finer of Service—Where not Fertonnl or 
on Attorney,

(Sec con. rule ( 18071 320 ct »eq.)
Attorney's Private House.)—Held, that 

• of a notice of trial on a servant girl. 
■ private house of an attorney, is good, 
hat the service counts from the time the 

are left, and not from the time they 
into possession of the attorney. Mur- 
t treat Win ten K. IV. Co., tl V. It. 211.

Attorney's Vacant Ofllte.l It i* not a
■nt service of notice of trial to leave it 
attorney's office, no is-rson being there. 

/' r v. Façon, 5 O. 8. 343.

! ing a notice of trial at an attorney’s 
is not a service, unless it i* sworn to

■ ii given to some person there. Con-
■ Ha» Co. v. Kiiiock, 5 U. C. It. M2.

Ii I. that the service of a notice of trial 
ling the paper under the door of the 
'■> office, the attorney swearing that he 

■ nt from home at the time, and did not 
till the day of the assizes, when he first 

'licit service, was Irregular; ami that 
edict must be set aside, but without 
- ilie attorney should not have absented 

■m the eve of the assizes. (hand 
Savigation Co. v. Wilke», 8 I*. C. It.

• be of trial was put under the door of 
•f the defendants' attorney (the door 

bed » about half past live on the last 
■ nice. It did not come into hands 
■l"iendants' attorney until the next 

Held, that the service did not 
until the latter period. UeCallum v. 

-// In». Co., ti P. It. 101.
i k. ini the last day of notice of trial, 

■'• his way to serve it, met the défend
it orney’s partner, who told hint to go 

lli' e and serve it there. When he ar-
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rived no one was in : he put it under the door, 
and it was not received until next day. The 
Christian name of defendant was wrong in the 
style of cause:—Ileld, that the manner of ser
vile was g....I. on the ground that the partner
of the attorney refused to receive the pai»er*. 
but that the style of cause being wrong, the 
notice must Ik* set aside. Carnegie v. Itulh< r- 
furd, ti 1‘. 11. lirj.

Defendant's Place of Abode.) The af
fidavit of service of a rule nisi to compute, 
must shew I if a personal service lie not effect
ed!, that the copy was served at the defend
ant's place of abode on some grown up person 
connected with his household. Mittleberger v. 
Whitehead, M. T. 1 Viet.

Defendant's Outside Premises. | The
serving a notice of assessment, by taking it to
defendant's house and throwing il over ins
fence into his yard door, telling his son who 
was present that it was a notice of assessment 
for his father, i* an insufficient service, where 
the son refused to have anything to do with it, 
and where the father, who was absent from 
home, knew nothing of it till after the assizes. 
Met lain v. lienjumin, 1 C. L. Ch. 142.

Defendant's Last Place of Residence.)
- An affidavit of service on a grown up per
son. naming her, at defendant's last place of 
residence, without shewing that she was in 
any way connected with defendant, or resident 
on the premises : I leld, insufficient. Carliila 
v. Ordc, 7 C. I*. 450.

Defendant's House Sailing on Door.]— 
It is not essential to the due service of the 
notice made ms essary by s. 1 of 20 Viet, o 23, 
that it should Is* made in the manner prescrib
ed by that Act. Where, therefore, the sitting 
member removed himself and hi* family so as 
to avoid a personal service, and continued 
absent or concealed for the fourteen days al
lowed by the statute for personal service or 
service at In* residence upon a grown up per- 
*on of his family, service by nailing a copy of 
the notice on the door of his house, and by 
leaving a copy with hia brother, who was also 
his agent, was held sufficient. In re Fite* 
Flection, 4 L. J. 70.

4. Foiling in Crown Office.

District.] A copy of a notice can only 
lw affixed in the office of the deputy clerk of 
the Crown in the district in which the action 
is brought, ('hate v. (Jilniour, 0 I". <". it. t|l>4.

Personal Service of Declaration
Subsequent Froceeding» Foated.)—Defendant 
in a county court suit appeared in person, but 
gave no address for the service of papers, as 
required by ss. 52 and 53 of the V. h Act, 
and c <'. rule of court No. 131. The decla
ration was served on him personally and pleas 
filed. The person who served the pleas for 
him refused to receive the issue book, notice 
of trial, the., and they were stuck up at the 
office of the clerk of the court. The plaintiff 
took a verdict on the 20th April, defendant 
not appearing, and defendant was informed 
of ii mi the 27th. No steps wees taken by 
him to stay proceedings, ami final judgment 
was entered on the 5th May. Defendant in 
Raster term following moved for a new trial; 
—Held, that the plaintiff's proceeding was
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warranted by tin* rul«> of court, notwithstand
ing the «lei limit ion had been personally ecrv- 
iil. Semble, that if it were irregular, the 
defendant, on being aware of the verdict, 
should have moved to stay the plaintiff's pro
ceedings. and that at all events lie should have 
done so if he wished In move upon the merits. 
O'Neill \. Kverott. I’. It. its, distinguished. 
........ I x. HobrrttoM, ::i V. C. R. M

,1. Time of Service.
Computation. I -Held, that the “ two 

clear additional days to the time now allowed 
by law " for service on the agent of a country 
attorney, under ."14 Viet. c. 12. s. 12. (0.1, 
means the insertion of two days lielween the 
da.v of -en ice and the dax of the happening of 
the event to which the notice relates. A ser
vice of notice of trial on the Toronto agent 
of a country attorney on Saturday for Mon
da v week Would lie sulliciellt. .Voirf/ld'llHT v.
....... . ■; I- H. 11.

Holiday. | -Service of a notice on Hood 
Friday i- good. t'lurke v. Fuller, 2 V. C. U.

Short Service. | Service of a summons 
on a Saturday after three o'clock p.tn.. re- 
turnable on Monday following, is not good ser
vice, being in effect service of a summons on 
the day mi which it is returnable, which is 
unreasonable. Hull v. ('roirdley, 3 L. .1, 131.

Held, that service on the defendant's at
torney at his house at !» :3d p.tn. ou Saturday 
of an order and appointment to examine the 
defendant at 2 p.tn. on the following Tuesday, 
xxas irregular, the notice not being sufficient. 
Held, also, that rule of court 13.1 applies
to tlie servit..... . orders and appointments to
examine, and that this service must be treat
ed as if made on tin- following Monday. Sinn 
v. lie trill, S P. R. 70.

0. Other Ca*e*.
Affidavit of Service. |—Affidavit of ser

vice of rule for attachment and allocatur for 
costs is good, though it state the service as 
made mi the day of a certain month. Instant, 
without stating the year. l(,aina v. Tomb, 
4 V. C. U. IT#.

Fact of Service ('onflietiny Affidavit*.]
A rule nisi to set aside Interlocutory judg

ment, \e.. was granted on defendant's affi
davit, stating that he had lievn served with 
no papers since the xvrit of summons, nor 
hud any come to Ids knowledge, or been left 
for him at his house or place of business. This 
was met by affidavits swearing positively to 
service declaration and notice of assess
ment. hut not shewing how the service was 
made Held, sufficient, and that the rule 
must Is- discharged with costs. Harper v. 
lira a tun. 1 IV H. 2<17.

Original Served. | All order limy he 
made mi a verified copy of a Judge's summons, 
where the original is served by mistake, 'lift 
v. Wallace, M. T. 2 Viet.

True Copy.] In general there must lie a 
true copy of a summons served : at least tin-re 
must he nothing calculated to mislead in the 
copy served. Woolley v. Tiredle, 3 !.. .1. 1S.1.

XVI. Setting abide 1‘koveedinus fob In
UKtil'LA KIT Y.

1. Application* to Set a*ide.

Evidence on Applications. | Where 
proceedings are objected to as defective in 
form, copies must he produced in support of 
the application. Smart v. Utmerea. 3 If. S. 
44<f.

Where a defendant moved to set aside an 
alias xvrit for want of an original to warrant 
it. and in his affidavit did not shew that no 
original writ had issued, his rule was dis
charged with costs. IIa<jhi * v. Hamilton, 2
V. I'. It. 172.

In an application of strict technical right 
to set aside proceedings for irregularity, the 
court will not conjecture circumstances in 
favour of the applicant, who should support 
his case by the nest and fullest evidence, mid 
not, as in this case, with defective materials. 
l.e*IU x. Foley, 4 IV It. 24«'i.

In such an application it will not be as
sumed by the court that the affidavit made 
by "the agent" of the person, is the profes
sional Toronto agent of such person, and that 
such person is a practising attorney, lb.

When an application is made to set aside or 
amend a writ or other proceeding, by reason 
of anything contained therein or omitted 
therefrom, such writ or other proceeding, or 
a copy of it. must he brought before tin- court ; 
luit if the application Is* to set it aside be
cause obtained irregularly, then it is sufficient 
to sliexx the facts upon affidavit. Attorney- 
General v. MvLaehlin, T» IV R. US.

Intituling of Papers. | — Where in a 
cause the parties' names had been stated in 
different ways by the attorneys on both sides 
in the affidavits and proceedings, the court 
discharged a rule for setting aside the pro
ceedings which was not intituled in the true 
style of the cause. Grant v. Taylor, 2 V. < '. 
R. 407.

Where defendant moved to set aside a • a. 
sa. for a variance between the writ and tin- 
judgment. by the insertion of the initial let
ter of n Christian name of the defendant in 
the xvrit which was not in the judgment, and 
used affidavits in the title of which the ini
tial letter ivns also inserted : -Held, that they 
could not Is* read, and as without them the 
writ did not appear to have issued in the 
cause, the rule was discharged. \Yilliam*nn 
v. Melton,U, T. T. 7 Viet.

Notice of Motion. I The notice of mo
tion to set aside a xvrit of trial under S Viet, 
e. 13. s. .14. must specify the da.v on which 
the party will apply. Hank of Montreal v. 
I ten mo a, 3 V. C. It. 130.

Pointing ont Irregularity -\eec**iin 
for.]- -Where a notice is required to Is* given 
of any irregularity, and the notice doe- not 
describe xvhat the irregularity is. if the pro
ceedings In* set aside, costs will not he al
lowed. Hender*on v. done», II. T. 3 Viet.

Any irregularity complained of must l«* 
specifically pointed out in the rule, or so clear
ly referred to as contained in the affidavits 
filed as not to he mistaken, otherwise the rule 
will be discharged. Thompaon v. Zicick, 1 I’.
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1 ■ |{ : Hamilton v. Howcutt, Hibbcrt v.
I I It. 4<ti : Gordon v. Cun irk.

2 1C. It. 379.

WI»-re a defendant moved to net aside the 
service nf n writ of ca. re., and it appeared 
licit tlie process nerved was a testatum and 

i original writ, the rule was discharged 
!i i‘lists. Tool v. Z,oir, 2 V. C. R. i»3.

Where a rule nisi is moved to set aside the 
■ifvire nf priM-ess on grounds disclosed in 
iilidax its filed, and the irivgularity I'omplained 
f is in the copy of process annexed to the 
' hx its. and does not appear in the affidavits 

• the rule should he discharged. Itatr* 
I/. Million, 2 l*. f*. It. 178 ; iji/xh r v. Iloul-

I -I. U. C. R. U32.

Where the rule was moved for improperly 
"V ing the amendment of the venire, and 

it l'i'tienred it was the jura ta and not the 
venire that was amended, the rule was dis- 

irged. Jarviu v. Thompton, 2 V. C. It. 
271.

\ rule nisi to set aside a verdict because 
tin- of trial was served too late was dis- 

- I. In-cause it was not stated in the rule 
that any affidavits were tiled. McKay v. Me- 
Inum,ni. 1 V. R. Î18.

Tin- court discharged with costs a rule nisi 
amend a Judge's order, because the plead- 

on which the rule purporte<l to have 
moved, were not in fact before the court, 

t were they disclosed bf the affidavits filed.
1 was imiNNHilble rightI) to decide the 
without reference to them, t'rooka v. 

/>. /.«.,i,, ir, (•. v. r»28.

It is not a sufficient compliance with the 
r re.(Hiring irregularities intended to he 
i 1 I against to lie shewn in the summons.

■ i ' an he collected from the affidavits filed 
uni referred to in the summons what the 
irr- h ilarities are. Smith v. Smith, 4 V. R.

When, the irregularity pointed at in the
........"s was. that an alias writ against

had Issued without a suggestion or re- 
of judgment, or an order for the issue 
" execution, or other pre-requisites of 

1 ' L. I*. Act, and the irregularity point- 
iii the affidavit was the issue of an alias 
without the return of the original -

II that tin- summons did not sufficiently
:t tin- Irregularity, lb.

I mold v. Kish, no. S. 140 : Matthi 
. T. T. n & it Viet.. R. & J. I>ig. 2874.

Regularity. | -A party moving to set 
roceedings of another for irregu- 

: "~i he strictly regular in his own. 
Il ' I V. Thurhli, 4 t\ C. It. 170.

Status of Applicant Contempt. 1
> t<- the right of a defendant in eon- 

t'T non-appearance to a subpo-na i*- 
iiti information of intrusion, hut not 
" restiil. to move quia timet to set 

he process issued against him. At- 
'mural v. Mcl.achlin, fi I*. R. 113.

2. Waiccr of Irregularity.

U «I 1'rac. T. T. 185»l, No. 10fl; con. 
1897» 311.1

By Admission In Affidavit.1—The af
fidavits for an attachment against an abscond- 
ing debtor must state that defendant is a re
sident of the Province, and possessed of pro- 
perty. (jua-re. whether the fact of a defen
dant stating in an affidavit used as an appli
cation to set aside the writ, that he was a 
resident and possessed of property, cured the 
defect. Ilart v. Kaftan, 23 C. I*. 1113.

By Appearance.| A summons in the 
nature of a quo warranto not tested on the 
day it is issued, is irregular: hut entering an 
appearance waives the irregularity. //• ijina 
ex ni. Linton v. Jackxon, 2 (.'. I,. I'll. 18.

A rule nisi to quash a by-law. obtained 
near the end of term, was made returnable 
eight days after service. Ii. f.-ndants appear
ed. and objected that the rule should have 
been to shew cause on a day certain:—Held, 
that this objection, if fatal, was waived by 
the appearance. Terry v. 'Town of Whitby, 
13 V. C. R. 3114.

Where in an application to set aside pro
ceedings t as in the case of an action against 
a justice of the peace for acts done under a 
conviction which had not been quashed i the 
facts relied upon would In- a pleadable liar 
to the action, laches will not In- imputed to 
defendant because lie does not apply before 
entering an appearance, though il might if 
he waited until after the expiration of the 
time for pleading had expired, lion. Il y v. 
7'* yurt, 3 V. It. 223.

A summons to set aside a declaration t the 
venue being laid in the proper county i. on 
the ground that the writ issued in a local 
action in the wrong county, was discharged, 
the defendant having duly appeared to the 
writ. Warcup v. Gnat II < */< / n It. IV. t o.. 
Il I*. It. 2311.

By Appearance at Trial. I A defen
dant, having appeared and examined wit
nesses on an assessment of damages carried 
down to a district court by writ of trial from 
the (Jtieen's bench, under 8 Viet. c. 13. s. 
34. waived any irregularity in the prior pro
ceedings in tile (Jueen's Im-iicIi. Small V. 
Heath », 3 V. It. 141.

Where t*'e defendant is represented at the 
trial and has made his defence, the court 
will not set aside the proceedings on the 
ground that no notice of the execution of the 
writ of inquiry had been given to him. Far- 
mh v. Shi, Id*, 7 V. C. It. 323.

By Appearance on Motion. I An at
taching order had ts-en served by leaving a 
copy at the store and residence of the garni-diee. 
Service of a summons to pay over was ac
cepted for him by a practising attorney, and 
this summons, with such acceptance indorsed, 
was afterwards served in the same way as 
the order. On the return of it another at
torney appeared for the garnishee, and ob
jected that the acceptance was given without 
authority, and that the service was insuffi
cient :—Held, that personal service of the 
summons and order was not indispensable, 
hut that the service in this case, if moved 
against would have been insufficient, as it 
was not shewn that personal service could 
not have been effected, or that the pa|M»rs had 
come to the knowledge of the garnishee. 
Ward v. Vance, 3 I*. II. 13tt.
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livid, also, that in this case, no such ap
plication having ....... made, the acceptance
should he held sufficient, and that any defect 
ill the service of the attaching order was
thus cured. H>.

Held, that the appearance of the garnishee 
|»y another attorney duly authorized, was a 
waiver of any objection to the service of the 
summons to pay over. lb.

By Arguing Demurrer.| A plaintiff, 
apprehensive that he may have signed inter
locutory judgment too soon, cannot cure his 
irregularity, by filing and serving a replication 
and notice of trial conditionally, to take ef
fect in case the judgment should be set aside. 
Semble, however, that the defendant, by 
arguing the conditional replication on a de
murrer. iiiiiv waive its irregularity. AlcPhcr-

v. ih'Uoii. i. c. it. 47«$.
By Bail. | -The defendant does not. by 

putting in special bail, waive objections not 
of a technical nature. McGuffin v. Cline, 4 
r. it. 134.

Defendant putting in bail after application 
made to set aside an arrest for irregularity, 
waives the application. Haven v. Canaan,
3 !.. J. »M.

By Delay. 1 irregularity in signing in
terlocutory Judgment held cured by defen
dant's laches, lira ten v. Rose, 1 C. L. Ch. 
182.

An application made after six years, to 
set aside proceedings as contrary to good 
failli, was refused. Qore Hank v. Gunn, 1 
IV It. 323.

Where an appeal , ice is entered in due 
time, and judgment for want of appearance 
is signed, and defendant is guilty of Inches, 
ami tiles an affidavit of merits, the judgment 
will not be set aside. Hank nf I'pper Can
ada v. Van Vooriah, 4 L. J. 232.

The plaintiff's attorney having conducted 
his ......... lings with little care, the defen
dant's rule to set his irregular proceedings 
aside, though moved too late, was discharged 
without costs. Harrington v. Fall, 13 C. 1*.
ML

Held, that an application on the part 
of an attorney, resident in the country, 
to set aside a notice of trial served on his 
Toronto agent as irregular, and made with
in eight days after such service, is not too 
jate. . I nderaon v. Culver, 10 L .1. 139.

Held, that a defendant complaining of an
insufficient service of noli.....if trial In a cause
pending in a superior court, but sent to a 
county court for trial under 23 Viet. c. 42, s. 
4. tv iv. without waiving the irregularity, apply 
within four days after llie trial to the county 
Judge for a stay of proceedings till the fifth 
da \ of the following term of the superior court 
of law. 2. That he may. within the like period, 
make a similar application to a Judge of one 
of the superior loiirts of law sitting in cham
bers. tjuiere, if lie delay for seven days after 
tie verdict without making an application 
of any kind, has he not thereby waived the 
irregularityV Proceedings on the execution 
w 're Stayed till the liftli day of the term to 
enable the defendant to take the opinion of 
the full court on the latter point. Fither v. 
Green, 2 C. L. J. 14.

Wlv-ii in a notice to proceed one of tin* plain
tiffs named was omitted :—Held, not withstand 
ing Doe d. Rend v. Patterson, 1 I*. R. 4f,. 
not a nullity but merely an irregularity, ami 
that such irregularity had been waived by the 
defendant's Inches, lie having taken no ob
jection until over a year afterwards. Kiri 
Patrick v. Harper, 13 C. L. J. 323.

A notice of trial in n suit against two de
fendants. with the name of only one defendant 
therein, is a nullity, and the rule to set aside 
the nonsuit for not confessing lease, entry, 
and ouster must be absolute. Dor d. Head \ 
/'«/« mon, 1 1*. It. 43.

Held, that a defendant has eight days to 
move to set aside a declaration for irregularity. 
Hull v. Grand Trunk U. IV. Co., 7 I*. It. 333.

Defendant precluded both by delay and ac
ceptance of service of the writ from moving 
to set aside proceedings. Heaina v. Stcicari. 
8 1\ It. 297.

By Enlargement.)—Preliminary or form
al objections to affidavits tiled on an applica
tion for a writ of trial, which has been en
larged until the lust day for obtaining such 
writ, should not in general be allowed to pre
vail after such enlargement. Taylor v. Ale- 
Aril. 3 L. J. 131.

By Moving for Leave to Defend.) —
Where the judgment ir. ejectment is irregular, 
and the landlord when first applying to a 
Judge in chambers to be admitted to de
fend as landlord, takes no notice of the ir
regularity, it is waived, hoc d. Hander»on v. 
i, i i - i;

By Moving for Time to Plead. | -The 
plaintiff entered common bail for defendant, 
without having tiled an affidavit of the service 
of process; declaration was served and plea 
demanded. Defendant moved for further time 
to plead and to change the venue : Held, that 
the entry of common bail was un irregularity 
only, which the defendant had waived. 
Jlrtdgct v. Cane, 4 II. C. It. 127.

By not Excepting to Previous Irregu
larities.]—If a defendant lie by and allow 
plaintiff to take several steps, lie thereby 
waives previous irregularities in the proceed
ings. He should take the earliest opportunity 
of excepting to them: and if lie move a Judge 
in chambers, he must state all the irregulari
ties lie relies on. and cannot afterwards in 
term resort to other irregularities which ex
isted at the time of the application to the 
Judge, but were not then objected to. Arn<dd 
v. tub, 3 O. 8. 140.

Where the defendant appeared by attorney, 
but the plaintiff, having overlooked it. en 
tered an appearance for him according to the 
statute, and served the declaration on the de
fendant personally:—Held. that, after judg
ment by default and notice of assessment ser
ved on the defendant, lie was too late in apply 
ing to a Judge in chambers to set aside the 
proceedings. Ketehum v. Keefer, 0 O. 8. 5*1.

Where defendant had been arrested and di<- 
charged from i netody for non-payment of 
weekly allowance without entering nplienrm ■•**. 
and the plaintiff entered an nppenrnms* for 
him. as if on serviceable process, and filed and 
served a declaration, and signed interlocutory
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judgment, the court considered the appearance 
entend hy the plaintiff a nullity; but, as de
fendant did not move promptly against the 
next proceeding, the interlocutory judgment 
was set aside without costs, defendant hav
ing tiled an affidavit of merits, Homer v. 
Rmusseau, E. T. 4 Viet.

A defendant, after plea, obtained an onkr 
i.. stay proceedings until security was given 
tor costs, and the plaintiff delivered him 
a bond for such security, and at the same time 
g.uo notice of trial, and defendant signed an

reeiiient to admit documents at the trial, 
i n: afterwards returned the bond, and gave 
imiice that he would move to set aside plaiu- 
ini’» proceedings if he went to trial; the 
plaintiff, however, tried his cause:—Held, 
liai defendant had waived any irregularity or 
in'iitliciency in the bond. Doc d. Leonard v.

1 D. e. it. a*
Where an action against an absconding 

debtor had lieen carried to judgment and ex- 
ec.ition against his lands, and he moved -to 
set aside the execution for a variance be
tween it and the judgment, and the plaintiff 
v - ,iUnwed to amend:— Held, that he was 
afterwards too late to object to irregularities 

i ter proceedings, as he should have 
brought them forward on his tirst motion. 
l)ou gall v. Lewis, T. T. 5 & 0 Viet.

A motion to set aside proceedings under 
the writ of trial, when the irregularity is in 
the fit itself and not in the subsequent pro- 
ct" ding', is bad. Hank of Montreal v. Deni- 
*■.«, 3 V. C. It. 130.

Where the objection is to the service of the 
writ of summons, an application to set aside 
ti interlocutory judgment afterwards signed. 
i ring; the first irregular proceeding must 
i .Mil against. Put, as defendants had 
i i npeared in consequence of the exception.

vers relieved on bringing into court 
ti ■ amount of the damages assessed, and pay- 
i! . i-ts. Cinqmars v. Equitable Eire Inn.
1 J I*. It. -07. See McDonnell v. E et chum,
2 V. It. 336.

Where the service of the notice of trial is 
. liar, an application to set aside the ver- 
. not the notice of trial or the service, is 

hrand Uivcr Xuvigation Co. v. 
U '•». s V. V. It. 24».

Du an application to set aside the service 
declaration, on the ground that no copy 

u l it of summons had been served on 
lint, the application must he to set. 
ilie declaration tiled, for this is the first 

"ding, and that being set aside the ser- 
1 iis with It. Quære. as to the delay in 

'he application. Patterson v. McCol- 
L 2 C. L. J. 70.

A party must object to irregular or defec- 
i "i ceilings, by inuneiliate application to 
i hem amended at the expense of him 
proceedings they are: for if he allow a 
li p to be taken in the cause without 
o. he will have waived the irregular!- 

llarrington v. Fall. lî> C. P. 641.
tlie writ of summons and declaration the 
Imt was described as "Joseph Aloy-

1 ' Donovan," and in the affidavits for a rule 
! i attach for not answering questions on an 

nation and in the rule as "Joseph A.

Donovan." Hut in the order for his exam
ination, and the appointment made under it, 
he was also described as "Joseph A. Dono
van." and it was admitted that lie attended 
upon them and was examined, and stated that 
he was the defendant, the depositions being 
intituled in the same way:- -Held, that the ob
jection. which would otherwise have been 
fatal, had been waived. O'Donohoe v. Dono- 
90», II I". 0. It 601.

See Covert v. Robertson. 31 U. C. il. 250.
By Notice of Trial.]- The plaintiff ac

cepting a plea and giving notice of trial, can
not afterwards object that an appearance 
has not been entered for defendant. Mcl.enn 
v. McDonald. 3 U. C\ It. 136.

By Offer to Arbitrate.]—The offer by 
defendant to refer the case to arbitration, 
cannot be considered as a waiver of an ir
regularity in the service of notice of trial. 
tirand River Xuvigation Co. v. Wilke», 8 U. 
C. it. MB.

By Pleading*I —Where, pending a motion 
to set aside pleadings for irregularity, defend
ant pleaded, in consequence of which the plain
tiff proceeded to trial, the court refused to set 
aside the verdict or otherwise to interfere, 
though no defence made, no actual merits be
ing disclosed on affidavit. Simpson v. Mutthi- 
«0/1, Ward v. Ward, 3 O. S. 305.

By Previous Demand.] A notice to 
proceed to trial given by the défendant to the 
plaintiff" under the statute, is a waiver of 
any objection to a notice of trial regularly 
given thereafter and pursuant thereto. Hccket 
v. It urand, <1 L. J. 15.

In Pleadings. | See Mallard v. Wright, 
2 O. S. 218; Richardson v. Ranncy. 2 L. 
L'h. 71; Ross v. Cool. U L\ 1*. 01: O’.) rill 
v. Eva vit, 3 1’. it. 08; McXabb \. Inglis. 0 
V. R. 200; Jones v. Ruttan. 0 C. P. 402.

See Tyre v. W ilkes. 2 P. It. 205 ; Conolly 
v. McCann. 2 L. J. 27.

See, also, Eaciieh.

3. Other Cases.

Costs- Submission to Motion.]—Where an 
irregular proceeding is moved against, and the 
irregular party then gives notice of the waiver 
of such proceeding, the party moving will 
haxv his rule made absolute, unless his costs 
were paid or tendered with the notice. Kelly 
v. Blechr. 2 U. C. It. 377.

Costs of Préviens Application Un
paid.] -It is in/ gtound for setting aside 
a new proceeding in a cause, that the costs 
of setting a previous irregular proceeding 
aside have not been paid us ordered. Regina 
v. Crooks. E. T. 3 Viet.

Nullity or Irregnlarity.] -Where there 
Is a doubt as to whether a proceeding is ir
regular or a nullity, the defect is to be viewed 
ns an irregularity merely. Ilerr v. Douglass. 
4 1*. It. 102.

To an action in covenant defendant pleaded 
never indebted :—Held, not a nullity, hut 
merely an Irregularity. Abell v. (Hen. (1 P. 
H. 04.
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Treating n pleading ns n nullity does not 
prevent its afterwards being attacked as an 
irregularity, lb.

Proceedings before Removal of 
Cause. | Where proceedings ill a court of 
inferior jurisdiction had been removed Into 
i lie Queen's bench. a rule nisi to set nside 
the proceedings hnd in such court for irregu
larity was granted. I.'nglinh v. Enntt. 1 l". 
<\ R. 270.

Settlement of Action.] —Where, after 
process served, the parties settled, and the 
plainlilT agtved to pay his own costs, hut. 
notwithstanding, the attorney went on. think 
ing that the defendant should pay the costs, 
the prixvedings were set aside for irregularity. 
Parent v. McMahon, 4 O. S. 120.

--------  Selling a tide .VotMKif.]—'Two writs
of replevin were sued out by the plaintiff 
against defendant, one In tlie Queen's bench, 
for lumber situate on the east side of the 
river Moira, the other in the common pleas, for 
lumber on the west side, and both records wac 
entered for trial at the same assizes «t Belle
ville. One cause was tried, the evidence given 
at ilie trial relating to the lumber on the east 
side of the river: but the verdict was recorded 
mi the record in the common pleas. A new- 
trial was moved for and obtained on that ver
dict subsequently. An agreement was then en
tered into by which tin* subject matter in dis
pute In this action was settled. Plaintiff then 
gave another notice of trial, but found out his 
misiakc and did not enter the record. l*e- 
feiidanl's iittonicy, however, made up a record 
and entered it. and when the cause was called 
on. defendant's counsel appearing, and no one 
being present for plaintiff, he was nonsuited. 
The court upon application set aside the non
suit without costs, holding that the matters 
in dispute, having lieen settled by agreement, 
could not again he litigated without waiving 
or annulling that agreement, Canntff v. 
Hog> et. 7 C. V. 81.

XVII. Special Cases.

Amendment Farther Evidence.] When 
a case has. by consent of parties, been turn
ed Into a special case, and tlv Judge's minu
tes of ........ . idence taken at the trial agreed
to be considered a* part of the said special 
case, the court has no power to add any
thing thereto, except with the like consent, 
and has no power to order any further evi
dence to he taken. Smyth v. McDougall, 1 
S. <’. It. 114.

Pleadings. | - Tile court should not la» 
asked, upon a case stated without pleadings, 
to answer questions which could not be raised 
upon proper pleadings. Taplor v. Campbell,
aa r. <\ it. Lim.

Unnecessary Matter.]- Remarks upon 
the introduction of unnecessary matter in the 
special case. Ilunk of Uuntnal \. Munro,
23 V. V. It. 114

What Constitutes a Special Case. I
The plaintiff having commenced an action in 
the county court, at the trial a hill of ex
ceptions was tendered, and it was then agreed 
that the pleading* and evidence should he 
staled as a special case fur the Queen’* bench,

on which the court might order a verdict for 
plaintiff or defendants, or. at the election of 
the plaintiff, a nonsuit or new trial, the 
court to draw inferences as a jury. This was 
argued as a special case in the Queen's bench, 
and judgment given for the plaintiff, where
upon the defendants brought error, in the 
copv of the judgment roll transmitted, im
mediately after the pleadings and venire the 
evidence was set out. and then a statement 
of the contention on either aide, and a form
al entry of judgment for the plaintiff. The 
court of appeal refused to entertain the case, 
holding that if it was to Is» looked upon as 
an informal appeal from the county court to 
the Queen's bench, it was nut a special case 
v-ithin ss. l.'tftor 1Û7 of the I,. 1*. Act, upon 
which error could Ik* brought: that if it was 
to In* treated as a cause in the Queen's bench, 
then the agreement of the parties to the spe
cial case and a Judge's order allowing it, 
should have appeared on the roll, the facts and 
not the evidence only should have been stat
ed. and the agreement of the parties should 
have been absolute, not giving the plaintitf an 
option to take a nonsuit or new trial instead 
of being hound by the judgment. Holme,i v. 
tirnnd frank It. 11". Co.. Lit V. <\ R. 294.

XVIII. Staying Proceedings.

Commencement of Stay.] Proceedings 
are stayed from the time of making nut 
nerving the rule to stay proceedings. Patter- 
non v. At trill. 4 U. C. It. 868.

Costs of Application.]—Held, that the
costs of a chambers application to stay pro
ceeding* until term in a superior court case 
tried at the county court under the Law Re
form Act of 18118. are taxable under a rule 
fur a new trial upon payment of costs, the 
county court Judge having refused to stay the 
proceedings. \lerehuntn Itank v. Ho»n, ti P. 
II. 215.

Ejectment— Hepayment of li/.-flncc.] — 
Where A. conveyed absolutely land to B.. to 
secure money lent by biin to A., and B. gave 
a bund fur its reconveyance on payment *>f 
the loan on a certain day, on ejectment 
brought by B. after a lapse of eight year*, the 
court ordered that proceedings should he 
staved mi payment of the principal. Interest, 
and costs, and refused to allow the plaintiff 
to include a simple contract debt incurred on 
the security of the I mud. because there was 
no writing respecting it. and the Act did nm 
extend to it. hoe d. skater v. McLean, 4 O. 
8. 1.

Equitable Grounds.) Sis* llate» v. 
Mackey, 1 O. It. .14.

Insolvency of Plaintiff.) Where the 
causes of action under two counts passed to 
the plaintiff's assignee in insolvency, but the 
third did Dot : Held, that tie* action might 
Ik* stayed on the third count till security fur 
costs was given, leaving the action to proceed 
on the other counts. Smith v. Commercial 
I nion Inn. Co., 23 V. <'. U. 8211.

Joint Action Itcleane l>p One Plaintiff 
Itnnedp.]—After issue joined, one of two 
plaintiff* gave to the defendant a release m 
der seal of all actions and demand*. The de
fendant thereupon moved to stay all proceed
ings in the suit:—Held, that the defendant
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itilil plead the release, and that he was not 
il.'.l t<> ü stay of proceeding*, and the r«- 

,1,1111: plaintiff was allowed to strike out 
name of the other plaintiff. Mo.ilpine v. 

i nrlnig, 8 I*. It. 171.

Joint Liability IMeaae of One Defend- 
Ui medii. |• The plaintiff sued il.. M., 

! S as joint maker* of a not.' ; II. and M.
i <. appear, and judgment was signed hr 

• lake against all. hut afterwards set aside 
_ him S . who pleaded :—Held, that if by 

i, h. judgment against two defendants not 
iring. the plaintiffs, under ('. L. I*. Act. 

laid lost their remedy against S., that 
.. i inn eould not he taken at the trial. 

* i lie proper course was to move to stay 
. edings. Kerr v. Hereford, 17 V. C. It.

Leave to Amend. | Held, that where in 
i order to join issue and demur, leave is 

M. d to amend within a certain time, with- 
.111> express stay of proceedings, such 

i • operates as a stay until the expiration 
- i. li time. Taylor v. Urand Trank IL II.

- . *; r. it. no.
Return of Conviction before Action. |
In an action brought against n justice of 

peace for not returning a conviction: 
Hiiarc. whether the court, if promptly ap- 

>. would have stayed the pnsvedinga, 
'.on being brought after the defendant 

rued the conviction. U'lteill// q. I. v. 
Il V. C. R. III.

Rule Absolute /'(i|/«n n| of I'oat*.]- A 
« a* made in term. that, on payment of

• t du sum and costs, further proceeding*
• aid he stayed on a verdict. The rule was 

M'l'wil on the plaintiff’s attorney during the
- ad Friday in terra, with an appointment 

ia\ costs : Held, that the rule did not
- .i proceedings till the money was paid or 

d- ml. and that the plaintiff was not ir-
i in entering his judgment on the fol- 
. dav, being the last day of term. Fora- 

'■, . Ilodgaon, H V. C. II. 10.

Rule Nisi. | Where a rule nisi, with a 
i proceeding*, to set aside a verdict for 
.intx. had Is'ett taken out and served, 

• of argument of demurrer, and the 
: down the demurrer for argument, *ub- 
.11> to the rule, was set aside w ith costs. 

' llank v Led en, 3 I . < . It. 033.

Scope of Stay ■•Judge'* Onb r \ttaeh- 
1 -»/*.| A plaintiff, having taken out 

• for the payment of costs, <Vc., erron- 
iiititulvd, gave defendant's attorney no- 

waiver of the rule, and proceedings 
i * is rule were stayed by a Judge's order 

fourth day of next term. The plain- 
r that day issued the rule proiierly 

■I. and. having obtained an order for
■ tuent, arranged with defendant's al
io allow certain costs to lie set off

he costs for the non-payment of 
attachment was ordered, and that

uncut should only he ............ led with
•alance. The defendant, on the -1st 

obtained a rule to set aside the 
ilie attachment thereon leaned, on 

I that the plaintiff's attorney luid 
mie properly intituled without autli- 

d during the time the proceeding* 
■ d by the Judge's order. Against 
it was shewn that on the IMth

■ '• the plaintiff's attorney served a

notice on defendant's attorney, abandoning 
the second rule and the attachment issued 
thereon: Held, that the Judge's order only 
stayed proci-eding* upon the rule erroneously 
intituled, not in the cause : and that the ar
rangement made by defendant's attorney with 
the plaintiff'* attorney a- to setting oC costa 
after the attachment luid Is-en ordered, pre
cluded defendant from going hack to object to 
proceedings antecedent to the granting of the 
attachment, and as. in addition to this, notice 
of abandonment of the attachment Imd been 
served before defendant's attorney took out 
this rule, that such rule should he discharged 
with costs. Mue/thy v. Mviiuire, 1 V. 11. 33.

Summons.| - An interlocutory judgment 
signed in the country after the return of a 
Judge's summons in town, which o|**rated a* 
a stay of proceedings, hut of which the attor
ney could not have ts-eu made aware, was set 
aside as irregular, hut without costs, Car- 
Unie v. A iin./nni llarltour and Dock Co., M.
I . I Viet

A summons is no stay of proceedlnr* 
less so expressed, until returnable. eSovnen
v. Hayelje, 1 C. L. Ch. 11.

A summons to dismiss an action for breach 
of an order to examine, generally implies 
a stay of pr<*-ceding*; but where the Judge 
who granted tlte summons struck out the part 
relating to a stay, and the summons was 
afterwards enlarged without any mention of 
a stay, a notice of trial served while the sum
mons was pending, was held to Is* regular. 
Merchant a llank v. Tieraon, 8 I’. It. 12V.

XIX. Sl MMOXNKM AND OllDCM.

(•Sec also unie XI11.1 
1. Enlarging.

Preliminary or formal objections to affida
vit* tiled on an application for a writ of trial 
which has been enlarged until the lust day 
for obtaining such writ, should not in general 
lie allowed to prevail after such enlargement. 
Taylor v. J/rA iel. Il L. J. 131.

Irregularities in technical applications, 
where there are no merit*, cannot in general 
In* remedied. An enlargement of a summon* 
will not lie granted for the purpose of remedy
ing them. II oolley v. Tiredle, •'! L. J. 188.

In ejectment, defendant, on 18th Septem
ber. obtained an order for the landlord to 
appear and defend, inadvertently containing 
a stay of proceeding*. On the 2Vth September 
defendant wrote for delay, and promised that 
plaintiff should not he affected thereby : on 
the tltli October he wrote to say he would 
require to put in a double defence, and pro
bably apply to put off the trial ; on the 
7th it let alter lie obtained a summons for that 
purpose, which was served in Toronto and 
enlarged till the 10th October, "without a 
stay of proceedings." and wan on the 11th 
October, the commission day of the assize*, 
again enlarged till the 18lh October, and suh- 
se<|uentl.v abandoned Held, that it was the 
same under the circumstances as if never "le 
tnined. and that a verdict obtained by plain
tiff during the pendency of the stay was regu
lar. Hut leave, on terms, was given to de
fendant to defend on the merit*. Field v. 
Livingitona, 1 C. L. J. 210.
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A county court J udge, on the It It Septem
ber, grantviI a summons calling on a judgment 
debtor to shew cause why lie should not be 
committed to the county gaol of Middlesex, 
for not satisfactorily answering as to his 
estate and effects. &t\. on nil examination lie-
tor.. a commissioner appointed bp the Judge. 
'1 his summons having been enlarged until the 
-•itli September, and no one attending on 
either side on that day, the Judge, on the fol
lowing day. on the plaintiff's application, en
larged it, by indorsement, until the 11th Oc- 
tolier. of which the defendant had no notice. 
<ln the J 1th September the Judge had made 
another order for the debtor to attend before 
him and lie further examined on the llth 
October, hut defendant, having lost this order, 
and believing it to be only a summons for 
further examination, on which an order would 
lie afterwards made, did not attend upon it. 
On ilie llth October the Judge made an order 
upon i lie summons of the ith September, for 
defendant's committal to the county gaol of 
Lumbton. in which county lie had resided 
since before the date of that summons. I»e-
feiidant, having I... .. committed, applied for
his discharge to the Judge of the county court, 
who refused, unless defendant would undertake 
to bring no action : and un order was signed 
for his discharge on these terms, which lie de
clined to accept. Tlie prisoner having been 
brought up by habeas corpus, it was objected : 
i I - that the summons, having lapsed on the 

L’litli, could not lie enlarged ; I 2 > that the sum
mons was to commit to the county gaol of 
Middlesex, and the order to that of Lumbton ; 
t.'l' that the order of the llth Septemlier, for 
further examination, was a waiver of the 
previous summons to commit : -Held, that 
sti'di enlargement, under all the circumstances, 
could not entitle defendant to his discharge : 
that tlie second objection could bave been 
available only on the return of tlie summons ; 
and that the order was no abandonment of 
tlie previous summons. The defendant was 
therefore remit tided. Hi Munn, 25 I . t '. It. 
24.

2. Intituling.

Nit King'» College v. tnimble, 1 (J. L. Cb. 
r* I : /hou » v. ItOKi . 1 V. L. Ch. 182 ; Cham- 
bet lain y, Hood, 1 V. 11. 1U5.

il. Pager» Filed—Ueference to.

Where leave is given, oil an application for 
a summons, to use the affidavit* tiled on a 
former application, which was unsuccessful, 
smdi affidavits must either It reliled or speci
fically referred t<> in tlie summons. Itougall
v. I apt r, l C. L. .1. 188.

When a summons is drawn up oil reading 
papers tiled, papers which were tiled on a 
former application, and reliled on tlie subse- 
<1 tient application, may he read, though not 
referred to as papers tiled on tlie former 
application, lluehanan v. Mette*, ‘1 I'. I,. J. 
71. See also Smull v. In ele», 2 1*. it. I SU ;
He I IIIn, ill V. C. It. 458.

A summons to shew cause not referring 
to tlie papers tiled upon which it was founded, 
was allowed to be amended. He Marion. -I I*. 
11. 227.

5476
4. He»ei»»ion of Order»—Motion» to Iteicind 

and Appeal».

(aI Material» on Motion,

The affidavit on a motion to rescind a 
Judge's order stated that certain papers in 
tlie suit laid not been served on tlie deponent, 
hut did not further shew his connection with 

lie cause either as party or attorney :
Semble, that the affidavit waa bad. Will-. 
V. McMillan. 10 L\ C. H. 2U2.

One Judge may rescind the order of another 
Judge, even on the same materials that were 
before the first Judge, hut whether he will 
do so or not will always be a question for 
himself, ...... riling to the nature of the facts.
Ih mill v. Fatlcrbrook. 10 !.. J. 240.

The court discharged with costs a rule nisi 
to amend a Judge's order localise tlie plead 
mgs upon which tlie rule purported to have 
been moved were not in fact before tlie court, 
nor were they disclosed by tlie affidavits filed, 
and it was impossible rightly to decide the 
case without reference to them. Crook* v. 
IHekton, 15 I*. 528.

Where a Judge in chambers discharged a 
summons to set aside a final judgment 
Held, that an application to the court for the 
'•ame purpose must he by way of appeal from 
the order, not as an original motion, and that 
all tlie papers filed on the application in 
chambers must he brought before the court. 
Qua-re, as to the right to file additional affi
davits. it >/'/</■H v. « orbett, 86 r. R. 848

Where a rule nisi iu full court did not dis
close the fact that it laid bivu obtained oil 
an affidavit previously used in chambers to 
obtain a summons for the same purpose, and 
tlie leave of tlie court to take such affidavit 
off the tiles was not shewn : —Held, irregular, 
and tlie rule was discharged witli costs. 
HmnU x. foam. I P. R. 188.

A rule to rescind a Judge's order was 
drawn up ” upon reading tlie affidavits and 
papers tiled." not specifying that the papers 
used in chambers were reliled, or that they 
wen- brought up by leave of tlie court : -Held, 

«that, though it is better to specify this. the 
objection could not prevail here, for tlie rule 
shewed plainly that it was by way of appeal 
from proceedings in chambers, tlie affidavits 
ami papers tiled there were expressly men
tioned. and they were in fact reliled, ns up- 
tented by an affidavit filed in shewing cause.
;leld, also, that if tlie objection had pre

vailed tlie rule might have been at once 
amended. Held. also, that in such cases tie* 
leave of court to use the papers in chambers 
is unnecessary. He Allen, 21 V. <'. It. 45s

See IIinland v. Scotl. IS (*. V. 52.

I In Order Ittued I m pro vide n tip.

A Judge may open again an order grunted 
by himself, or even rescind it before it has 
liis*n carried into effect, upon his discovers;.’ 
i lint le* has made it inadvertently, or has been 
surprised into making it by any perversion 
or concealment of facts, or from tie* miscon 
caption on his part of the lew or facts. 61 
v. \ irker»on, Oil le» pu v. Siekerton, 7 V.
It. 541.



5477 PRACTICE. 5478

Qun-re. cnn n .7udge in chambers rescind bis 
,,ri|.‘r for n habeas corpus, or quash the writ 

on tin- ground that it issued improvi- 
;. Re lions, 3 P. It. 301.

The time for apnea ranee to a writ of eject- 
i „ nt expired on the 2nd May. On that day 

p iiniiiT searched the appearance hook. 
Inn found none. The next day an appearance 

- entered with a notice of title, wldcli 
was served on the plaintiff on the 7th 

\| on the 14th May plaintiff made alti- 
of the search of the 2nd May, but sup- 

j !v . d part of the facts, upon which an ex 
11order was made:—Held, that this order 

iiiU't he set nside. as the appearance could not 
l mated as a nullity, and as the order was

I ex parte, without all the facts having 
I»- made known or considered. 1 «« \or- ' 
»..mi v. McLennan, 2 C. L. J. 207.

Where an ex parte order Is «omplained of,
II plication should he made to the Judge,

111m.11 summons, to rescind his own order, be- 
: I appeal; hut the Jutlge, sitting in banc,
H n assent to his own order being moved

. -t in tlie lirst instance. Such rule does
h. t apply where the jurisdiction of the Judge
i, ,kmt: the order is questioned, llcaketh v.
It 17V. P. 007.

(cl Time for Moving—Terms.
Set H nord v. Rrad. Tay. 413: Re (Hass and 

1/iil'ilhuald, 13 V. P. 410; Ross v. (irange. 27
I • It. 3<Hi; Ituffalo and l.ake Huron Ii.
II i n. v. Ilemmingiray. 22 TT. V. It. Tit 12 ; 
It'i>il, .,/ Montreal v. Ilarrison. 10 C. P. 270; '

! \. Ihmyall, 3 P. It. 146$ Smith v. j 
• no i > ial I nion Ins. Co., 33 V. O. It. 529.

(dl Other Cases.
Appeal — Irregularity.]—The court will 

\ i> rarely entertain an appeal against an 
declining to give effect to a motion for

. larity. Uilmour v. 11 ilson, 4 U. C. It.
loi.

Ca. Sa. |—On an application by way of 
apt- .11 from a Judge’s order for the issue of 

of ca. sa., the court in term has power 
iew such order : but. semble, that an 

: :ition made after the laper of the suc-
u term is too late. Kidd v. O’Connor. 

v r. v. it. 103.

Costs 1 /i/irol as fo.]—Where proceedings 
• I asiile in chambers on defendant’s 
ation, on payment of costs, the court 

; Ot interfere merely as regards costs ex- 
u a very strong case ; and defendant 
, taken out the order cannot he heard 

it aside. Martin v. MeCharles, 25 U.

Costs of Motion. | -Costs of applying to 
I a Judge’s order to allow county court 
■ ere held not to lie costs in the cause. 

- -, v. ( unipi*II, 1 P. It. 170.
Custody of Infants. | --Held, that an 

would lie to the court from a Judge's 
under C. 8. V. C. c. 74. with regard 
. nsiinly of children under twelve years 

The cases in. and the principles upon 
in appeal is or I* not allowed, re- 
In n Mien. 31 V. C. H. 438.

Fornm. |—Where an order directing a re
ference to the master to determine the amount 
due from au attorney u> his client, has liecn 
tuude in chuintwr», anil the reference completed 
under it, au application for relief therefrom 
must be made to the court, in re Attorney, 
8 P. 1C. 102.

Order pro Confesse. | —A defendant notl- 
tied failed to attend, and a verdict pro confesso 
was taken out against him. the Judge de
clining to hear evidence in support of the 
plea. Que re, however, whether the evidence 
should not have been received, ami whether 
the court lias power under this statute to re
view the decision of the Judge at nisi prius. 
Met,aim v. Keyes,-12 U. C. It. 420.

Terms of Order Rescinding Cart.] — 
The court will sometimes grant relief against 
an order in chambers, by rescinding any part 
of it which may be unjust or irregular, hut 
will not add to the terms of a conditional or
der already acteil upon. The court refused to 
alter the terms of an order on which a trial 
had been put off on payment only of the costs 
of the upplicution, so •• to compel the defen
dant to pay the plaintiff’s costs of preparing 
for trial while in ignorance of it, though 
of opinion that it would have been more 
fair to have exacted the payment of such costs 
on granting the order. MeKensio v. .Stewart, j 10 U. C. It. 034.

Unauthorised Order - Stay of Proceed-
ings.]—Where the causes of action under two 
counts passed to the assignee in insolvency, 
but not under the third:—Held, that an order 
staying proceedings as to the third count 
should not have been made; that, being made 
without authority, it might Is» rescinded as 
to that count, notwithstanding the delay in 
moving against it until the term after that in 
which it was made; and that the action might 
be stayed on one count, leaving it to proceed 
on lia» others. Smith v. Commercial Inion 
Ins. Co., 33 U. C. R. 52V.

S.e, also, Rank of Montreul v. Cameron. 
17 U. C. It. 4tl.

5. Stay of Proceedings.
See Sovreen v. llapelje, 1 C. L. Ch. 11 ; 

Crooks v. Hickson. 14 V. P. 83; Merchants 
Itank v. Pierson, 8 P. R. 12V.

<1. II nicer or Abandonment.

Where an order Is such that no one Is preju
diced by delay in serving it. such delay is no 
ground for setting the order aside. Wilkes 
v. McMillan. 1U V. V. It. 2V2.

When an order to refer hills of costs In 
chancery to the proper officers of that court 
by a common law Judge in chambers is waived 
or abandoned by the party who obtains It, it 
is unnecessary to move to set It aside. Re. 
Wilson and Hector. V L. J. 132.

lN»femlant signed judgment of non pros, 
against a plaintiff in ejectment, for not pro
ceeding to trial in accordance with a twenty 
days' notice given by defendant. The plaintiff, 
on the 3rd April. 18»W, obtained a summons 
to set aside such judgment, which on the ltith
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June was mad».- absolute, hut the order was 
not taken out until the 22nd October follow
ing. nor served until the 27th:—Held, that 
the order was waived by such delay, and must 
be set aside, whether the judgment was void 
or only irregular. Herr v. Douglas. 2Ü U. ('.
R. 357.

Where iilaintiff in September. 1802. obtain
ed an order allowing him to add a count to 
his declaration on payment of costs, in Octo
ber served a copy of the order, in December 
obtained an appointment to lax the costs un
der the order, in February, 1803, had the costs 
taxed, in the autumn of the same year enter
ed his record for trial without adding the 
count, and the trial not having taken place 
owing to pressure of business, afterwards, in 
February, 1804. tendered to the agents of de
fendants’ attorney the costs taxed under the 
order, it was held that the plaintiff must be 
taken by his laches to have abandoned the 
order, and it was accordingly rescinded. 
Muileu v. Hank of British \orth America, 
10 L. J. 128.

A party is not precluded from proceeding 
on a summons because one had been already 
taken out and served on the opposite party 
for the same purpose, hut owing to a defect 
hail been abandoned. McKay v. McDcannid, 
2 C. L. Ch. 1.

A summons that has lapsed is in the same 
position as one that is abandoned by notice or 
otherwise. Hood v. Aiehols, 4 V. It. 111.

A party taking out an order to examine, 
and failing to appear on an appointment there
under, loses the benefit of the order, and must 
obtain n new one. Ferguson v. Elliott, 7 I*.

See Ih \lunn. 2.1 V. C. It. 24.

7. Other Cases.
Amendment — Spécifient ion.] —A sum

mons to amend the declaration need not 
specify the amendment required, it is suffi
cient if the ground of amendments be men
tioned in the notice of the intended applica
tion. Brown v. Devlin. 1 C. L. Ch. 175.

Compliance with Order.]—If there be 
any objection to the mode of compliance with 
an order, application <1 -uld be made to the 
Judge who made it. lloaa v. Orange, 4 P. It. 
ISO.

Costs.]—A summons moved with costs, if 
discharged, is discharged with costs. Bechet 
v. Durand, 0 L. J. 15.

Death of Party — Date of Order.]—A 
summons to pay over having been opposed, 
the Judge took time to consider, and before 
the order was granted the garnishee, died:— 
Held, the delay being that of the Judge, that 
the order was not void, but might be amended 
and dated as of the day of argument. Qua-re, 
whether in strictness all orders should not be 
thus dated. Ward v. Vance, 3 P. It. 210.

Examination — Pending Motion.] —To 
obtain an order to examine a person who has 
refused to make an affidavit when required to 
do so, under s. 188 of the C. L. P. Act, the 
affidavit on which the application is made.

need only state that the person sought to be 
examined can give valuable information, and 
has refused to make an affidavit when re
quired. He Attorneys, 7 P. It. 2.

Injunction.]—See llama v. Munroi, 2 
L. J. 206.

Making Rule of Court.l — Under the 
rule of practice No. 1211. service of a Judge’s 
order on the agent of the attorney, with an 
affidavit that the same has been disobeyed, is 
sufficient to entitle the party who obtained tin- 
order to make the same a ru.« of court, ami 
on these materials he is entitled to a rule of 
court, absolute in the first instance, with 
costs. Martin v. Stinson, 7 L. J. 184.

Order not Reversed.] — So long as a 
Judge's order stands unreversed by the court, 
a Judge in chambers will assume that neither 
party is dissatisfied with it. Hall v. Broun, 
3 P. It. 293.

Prohibition—Order Obtained by Appli
cant.]- Where a Judge makes an order on 
the trial of a cause, which, though possibly 
erroneous in itself, is made at the request of 
une of the parties and is acted upon, a prohi
bition at the request of such party will be 
refused. Richardson v. Shaw, G 1‘. It. 200.

Setting aside Judgment Filing Order 
—Carriage of.]—The defendants obtained an 
order setting aside a final judgment, on the 
ground that it should have been interlocutory 
only, whereupon the plaintiff, on the same 
day. issued a duplicate of such order, and 
immediately filed it in the office of the deputy 
clerk at Sarnia, where the final judgment was 
signed, and entered interlocutory judgment. 
The judgment roll hud been forwarded to 
Toronto:—Held, that the mere filing of the 
order was not sufficient to set aside the judg
ment, as an entry thereof on the roll is also 
required. Held, also, that the defendants, 
having obtained the order, were entitled to 
tile cariiage of it, and so long as they were 
guilty of no laches, the plaintiff could not 
intervene and take charge of it. Cavanayh v. 
Hastings Mutual Fire Ins. Co., 7 P. It. 111. 
See, also, Oore District Mutual Fire Ins. Co. 
v. Webster, lu L. J. 1UU.

See Croinbie v. Davidson, 19 U. C. It. 309.
Vacation. | — Sts- Masson v. McQueen, T. 

T. 2 & 3 Viet., It. & J. Dig. 2885.
Wording of Summons.]—See Edmund- 

son v. Scott, 1 C. L. Ch. 88.

XX. Tekm's Notice.
Sec Doe d. I.ick v. Ausman, 1 U. C. It. 

391): Baker v. Garrett, 2 O. S. 211: Culver 
v. Moore. Ta.v. 451; Doc d. Young v. Bin- 
man, Doc d. Young v. Smith. II. T. 2 Viet., 
It. iV J. Dig. 2905; Bain v. Boulton, 1 P. It. 
14: McCormick v. McCrea, 1 P. It. 358; Bus- 
ton v. Wallace. 12 ('. !.. J. 149; Bishop of 
Toronto v. Cant well. Il C. P. 371; Russell v. 
Mills r. 11. T. Viet.. It & J. Dig. 2005; 
Baby v. Langlois, 1 G. L. J. 209; Stoats v. 
Reynolds. 4 (). S. 5; McLennen v. Lewes. <*> 
P. It. 211 : McCleary v. Jforroio. 8 P. R. 12; 
Yates v. Carney. 3 O. S. 31: Henderson v. 
McCormick, Ta.v. 412: Anderson v. Culver, 
10 L. J. 159: Bank of Montreal v. Foulds, 8 
P. It. 182, 230: Garait v. Lyon, Tay. 452; 
Tyre v. Wilkes, 2 P. It. 265.
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XXI. Vacation.

I See R.8.0. i377 c. 30, ss. 13, 20-24 : c. 50,
'.Ci; cou. rules (1807) 114, 115, 351-354.

413.1

Attachment.] — An attachment for not 
obeying an order to appear and be examined 
ns tu debts, cannot be issued in vacation. 
(.min v. H ood. 2 P. R. 105.

Churning In Execution.] — A vacation 
<ii.•vis-ding a term is not to be considered for 
th,- purpose of charging a defendant in execu- 
* .Mil as a part of the preceding term. Ilcid 
v. I Iraki', 4 P. It. 141.

The same rule governs in this respect in 
county courts as superior courts, lb.

Term Motion.) — A county court Judge 
arranged with the bar of his county “ to 
transact all term business in vacation.” and, 
a. iing under such arrangement, set aside a 
verdict and judgment after the term succeed- 
ing the assizes in which the verdict was ren
dered. An appeal from his decision was al
lowed with costs, such arrangement being 
contrary to the express words of the statute. 
Smith v. Itooney, 12 U. C. R. 001.

XXII. Vebdict and Postka.

Amendment. | ■—A verdict taken for the 
penalty of a bail bond to the limits, was 
amended by the Judge's notes by reducing it 
to ilie sum indorsed on the ca. sa., with in
i' <> and sheriff's fees. Callughcr v. Etro- 
briilgc, lira. 158.

Where there is a general verdict for plain
tiff on several counts, one of which is bad, 
hut il appears the plaintiff elected to proceed 
on a good count at the trial, the court will 

the verdict to be amended alter motion 
I - arrest of judgment, without costs, Could- 
nrh V. McDougall, 2 O. 8. 212.

So where the evidence was applicable to a 
g""d count only. Beasly v. Darling, 2 O. 8. 
211; Chadwick v. McPherson, 2 L*. C. R. 370.

S-, if the evidence at the trial apply equally 
in- good and bad counts, the amendment 

taux lie made. Baldwin </. t. v. Henderson, 
4 1. C. It. 301.

I!ut where, in case for waste, the first two 
1 were for voluntary waste, and the
1,1 !li in trover, the third being for permis-

- waste by a tenant at will, an applica- 
i h to amend the postea by entering the ver
di t on the first, second, and fourth counts 

was refused, evidence having been given 
1 ' : • third count. Drummond v. Carthcw,
T. T. 3 & 4 Viet.

Where the notes shew that the verdict has 
!" •■rronvously entered for the plaintiff on 
b"' umts, instead of for defendant in one, 

i' be amended by the Judge's notes. 
' Hank v. Ecclcs, 5 U. C. R. 033.

W ivre a verdict lias been erroneously enter- 
1 one count, the record may. at any time

’ arils, by leave of the Judge who tried 
tl:i use. be altered, and the entry made on 
atv or count. Moore v. Boyd, 10 C. P. 513.

The court will amend a postea by the 
Judge's notes, and a judgment by the postea, 
after appeal allowed, and reasons of appeal 
assigned, the verdict being general for the 
plaintiff on points reserved, and the postea 
framed as if the general issue only had been 
pleaded, without noticing several other special 
pleas. Itochl au v. Bid well, 2 O. 8. 319.

Where a verdict has been given in a district 
court for a sum beyond its jurisdiction, the 
plaintiff may cure the defect by entering on 
the record a remittitur for the excess. Thomas 
v. Hilnur, 4 U. C. R. 527; Jordan v. ('an . 4 
U. C. It. 53.

Where a verdict was taken by mistake for 
£1ini too little, and a levy made under execu
tion, the court refused to interfere, the de
fendant opposing the application. Bank of 
Upper Canada v. Corbett, 21 U. C. It. t$5.

Where by mistake a verdict for a certain 
amount is entered on the record, and the fore
man of the jury, before the jury separate or 
leave the box, points out the error, the Judge 
is right in correcting it. Moore v. Boyd. 15 
C. P. 513.

XXIII. Miscellaneous Cases.

Affidavit» — Amendment.] — Amendment 
allowed by insertion of names in jurat of 
two persons sworn to same affidavit. Tisher 
v. Thayer, 5 O. 8. 513.

In Christian names of plaintiffs in affidavits. 
Rose v. Cook, 1 V. C. It. 5; tirant v. Taylor,
2 U. C. R. 4U7 ; Beauchamp v. Cass, 1 P. It. 
291.

The affidavit of service of notice of motion 
for a certiorari to remove a conviction, must 
identify the magistrates served as the convict
ing magistrates. Put an affidavit defective in 
this respect was allowed to be amended, the 
time for moving for the certiorari not hav
ing expired. Such an objection was held not 
to be waived by the attorney having accepted 
service for the convicting justices, and under
taken to shew cause, lie Luke, 42 U. C. It.

Demurrer—Point of Practice. ] — Where 
to a declaration against a shareholder of a 
joint stock company for recovery against him, 
to tlie amount of his unpaid stock, upon an 
unsatisfied judgment against the company, he 
demurred on the ground that an action on the 
case and not a sci. fa. was the proper remedy : 
—Held, that the point was one of practice 
and not of pleading, and was not theretore 
open on demurrer. Page v. Justin. 2«i C. P. 
110.

English Rules.] — All English rules of 
practice were adopted up to the date of the 
rule of court of M. T. 4 (ieo. IV. Doe d. 
Burger v. -------- , Tay. 209.

Forms of Action.]—8ee Clark v. Ander
son, E. T. 8 Viet.. II. oc J. Pig. 20 ; 
Moore, v. Malcolm, Tay. 273; Kilborn v. 
Forester, Dr a. 332; Eastwood v. Helliwell, 
4 O. 8. 38: Kendrick v. Lee, 0 O. 8. 
27; Lister v. Warren, 0 O. 8. 250; 
"Nellie v. Wilkes, 1 V. C. R. 40; Cameron 
v. Playter, 3 V. ('. It. 138: Tait v. Jllinion,
3 V. C. R. 152; Consumers' Oas Co. v.
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Aïicolis, 7 V. C. It. 01: Iligscn v. Thomp
son, 8 1 . < . R. 501 ; /Vn»t v. l/e.l/t/mr. 24 
U. C. 1t. 254 ; Lmrick v. Sullivan, 25 U. < '. 
K. l'*5: Ldscall v. //aim//, Hi C. 1‘. 03; /fid 
oui v. Harris, 17 C. P. SS ; Brunskill v. Har
ris, 1 K. & A. 322: Towers v. I foui inion Iron 
an il Mitai Vu. 11 A. lt. 315.

Objection by Court.]—The court will 
not raise un objection uguinst the merits not 
taken by defendants’ counsel. McGregor v. 
Duly, 5 C. P. 120.

Postponement of Trial. | -The plaintiff 
brought nn action against two townships for 
not repairing a road, and while it was pend
ing befor* the court of appeal, lie issued a 
writ against the defendants for the same 
cause, to prevent the Statute of Limitations 
running against him, in case it should be held 
that the townships were not liable. A notice 
to proceed to trial having been served on the 
plaintiff, the time for trial was enlarged until 
after the decision of the court of appeal. Mc- 
Hardy v. County of Perth, 7 P. It. 101.

Reference— Scnding Report lack to .1 Î as
tir. |- In ejectment it was ordered in Hilary 
term, 1870, that a verdict should be entered 
for the plaintiff, but no execution to issue 
until the value of the improvements was ascer
tained and the amount thereof paid to the de
fendant. and that it be referred to a master 
in chancery, to ascertain such value. The 
master made his report on the 50th October, 
1870, merely finding the value of the improve
ments, without making any allowance for the 
rents and profits. In Easter term. 1880. 
the plaintiff moved to refer back the report 
to the master to make such allowance :—Held, 
reversing the decision below. 31 C. P. 227. 
that the reference was to the master ns an 
officer of the court, and that there was noth
ing in any of the sections of the C. L. P. 
Act, It. S. O. 1877 c. 50, relating to arbitra
tions, which interfered with the right of the 
court, under the circumstances, to review the 
act of their officer, and to send tl:e matter 
back for his reconsideration. The matter was 
therefore referred back to the master to make 
such allowance. McCarthy v. Arbuckle, 31 C. 
P. 406.

Trial on Affidavits. | —The court will not 
try matters of fact on affidavits. Where, 
therefore, the plaintiff moved upon an affida
vit of a material fact which was distinctly 
denied by the defendant, the court discharged 
the rule. Lemarand v. Whipple, 4 O. S. 12.

Venne. |—Held, that under 23 Viet. e. 42. 
f. 4. to warrant a Judge of the superior courts 
in referring a cause for trial to a Judge of a 
county court, the writ must not only be issued 
from, but venue laid in. the county to which 
the reference for trial is required. Boulton 
v. Hut tan. 7 L. J. 151.

No venue need be stated in the margin of 
a judgment roll on default of appearance. 
Hank of Montreal v. Harrison, 4 P. It. 331.

PRACTICE IN EQITTY BEFORE THE 
JUDICATURE ACT.

I. Abatement of Suits.

Assignment of Interest in Part.] —
Where a plaintiff had assigned in part hie

interest in the subject matter of the suit, au 
objection that the suit had abated was over
ruled. Mclfonell v. Upper Canada Mining 
Co., 2 Cb. Ch. 400.

Death of One Plaintiff.]—A suit dors 
not abate by the death of one of the plain
tiffs. if others remain on the record having 
similar interests, and capable of maintaining 
the suit. Alehin v. Buffalo and Lake Huron 
U. 11. Co., 2 Ch. Ch. 45.

Death of Plaintiff—Subsequent Pro
ceedings.J—The solicitor of the plaintiff, in 
ignorance of the plaintiff's death, had, after 
that event, taken certain proceedings in the 
cause. < hi a motion to confirm these proceed
ings :—Held, that no order could be made 
except by consent. Graham v. Davis, 2 Ch. 
Ch. 187.

--------  Time for Redemption.]—The suit
became abated between the date of the report 
and the time fixed by it for payment by sub
sequent incumbrancers. An application for a 
final order of foreclosure was refused, and 
a new day was appointed allowing the incum
brancers an additional time for payment equal 
to the time the suit remained abated. Big- 
gar v. Way, 8 P. R. 158.

Insolvency.]—Bankruptcy of a sole plain
tiff causes an abatement of a suit. Cameron 
v. Lager, 9 C. L. J. 203.

--------  Subsequent Proceedings.] — Where
a suit becomes defective by the insolvency of 
the plaintiff, subsequent proceedings are not 
wholly void : but, on the fac* being brought 
before the court, such order will be made as 
may be just. McKenzie v. McDontul, 15 Ur. 
4 rl

Sec post 111. 1.

II. Administration of Justice Act 1873.

See Victoria Mutual Lire Ins. Co. v. B<- 
thune. 23 Ur. 508, 1 A. R. 31)8; Attorncy- 
(,• neral v. Walker. 25 Ur. 233; McLean v. 
Burton, 24 Ur. 134 : Wark v. Moulton, 7 P. 
It. 144 : Palls v. Powell, 20 Ur. 454; Sawyer 
v. Linton, 23 Gr. 43.

See post XX.

1. Dismissal for Want of Prosecution. 

(a) Abatement of Suit.
Death of one Defendant.] —- A defen

dant is entitled to an order to dismiss the 
plaintiff’s bill, notwithstanding the death of 
a co-defendant. Hall v. Green, 2 O. S. 42.

Where a suit is partially abated by the 
death of one of the defendants, the other de
fendants cannot move to dismiss the bill : the 
proper course is to move that the plaintiff do 
revive within a limited time. Bank of Upper 

| Canada v. Nichol, 1 Ch. Cb. 294.
One of the surviving defendants may pro- 

| perly move to dismiss, though the suit has 
become abated by the death of another de- 

| fendant. Kelley v. Macklem, 2 Ch. Cb. 132.
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In ii redemption suit, where one of the two 
imhint* li.nl died, a motion was made on 
;>;irt of liis executors and of another de- 

1 daiit to dismiss; the same solicitor appear- 
for both. Notwithstanding some delay on 

• part of the plaintiff, which was not fully 
"limed for, the order was made in the al

ine, that he revive and go to hearing on 
or be dismissed:—Held, in accordance 

:i the last case*, that a defendant is not 
..' 'I after replication filed, to set the cause 
i; for hearing in order to have the hill 
.issi'd, hut that he may apply in cham

fer an order to dismiss for w.mt of
I ution. Semble, where a suit abates by 
leath of one of the defendants, the de- 
int may move to dismiss for want of pro-

I'ion without moving that the plaintiff re
luit. if deceased defendant and the sur- 

II-' defendant he both represented by the 
■ solicitor, the order will lie to revive or 
dismissed. Semble, also, a motion to dis- 
• will Ik1 entertained even after replication 

Rice v. Ccorgc, 2 Ch. Ch. 74.
!'■ II against two executors and others. One 

" executors died. A motion by the sur- 
, defendant, including co-executrix of 
ised defendants, to compel plaintiff to 

or in default dismissal, was refused: 
If Id, that the proiier parties to move were 

representatives of deceased defendant, and 
ilie surviving defendant might move to 
- in the usual way. Watson v. Watson, 

1'. It. 221).

Where after demurrer the plaintiff obtained 
" 1,1 amend in fourteen clays, and did not 

" hut served an ex parte order of revivor, 
demurring defendant having died after 
I'uirtei-n days for amendment :—Held, 

i' the hill was not by such failure to 
n l out of court without a further order, 
a was open to defendant to move to dis- 
. Carr v. Moffat, 9 C. L. J. .12.

Insolvency of Defendant.]—A sole de
ni. by whose insolvency the suit has 
I. may nevertheless move to dismiss the 

"i- want of prosecution. Riddell v. 
' " I'. R. 205.

Insolvency of Plaintiff.] -A motion by 
• udant to dismiss after an abatement 
I by the bankruptcy of a sole plaintiff 

•"•lore revivor, was refused; his proper 
being to serve the assignee of the plain-

II insolvency with notice to revive within 
i'd time. Cameron v. Rager, (i V. R.

I.

" Answer to Application to Dismiss.
Absence of Witness Collateral Sale— 

" l Ih a -ni: to set aside a con- 
" of the equity of redemption in certain 
;is Iraudulent as against creditors, one 
"f I lie court having been lost, a de fend- 

grantee of the equity of redemption. 
i to dismiss the bill for want of prose- 

More than two weeks before the sit- 
"imnenced, the plaintiff's solicitors were 
1 to lile a replication, and proceed to a 

but did not do so. The excuses of-
*».v the plaintiff were, that the defen* 

• a material witness, and was absent 
ilie hearing, and that the property 

X«iL. III. d—173—24

had been sold under a power of sale contained 
in one of the mortgages, and little or no sur
plus remained after paying the mortgages, it 
appeared that no effort had been made to find 
the defendant in order to subpœna him as a 
witness at the bearing, and that the sale of the 
land did not take place until a month after 
the sittings at which the cause might have 
been heard :—Held, that the delay was not 
excused, and the bill should be dismissed. 
Held, also, that the failure of the defendant to 
comply with an order to produce did not. un
der the circumstances of the case, deprive him 
of the right to move to dismiss. Elliott v. 
(Jurdncr, 8 1‘. R. 4<K).

Semble, that a plaintiff cannot, in answer 
to a motion to dismiss, ask to have the bill 
dismissed without costs, but must make a 
substantive motion for that purpose, li.

Costs of Demurrer Unpaid.]—Where, 
on a motion to dismiss, the only objection 
made was that the costs of a demurrer over
ruled had not been paid, the court dismissed 
the bill with costs, the costs of the demurrer
in he set oil', and execution to go for the bal
ance in favour of the party entitled thereto. 
Bigelow v. Thompson, 1 Ch. Ch. 307.

Costs of Previous Motion Unpaid.] —
A motion to dismiss had been refused with 
costs:—Held, that another motion to dismiss 
could not be made until the costs of the prior 
one weiy paid, though it appeared that plain
tiff's solicitor hail not taken out bis certifi
cate. Jlarvie v. Ferguson, 1 Ch. Ch. 218.

Error in Judgment. |—On a motion to 
dismiss it appeared that the case had not 
been brought to a hearing tlnough an error 
in judgment of the plaintiff's solicitor:—Held, 
that it was proper to take into account such 
error in considering the application in con
nection with the other circumstances of the 
case. Mei'ectcrs v. Dixon, 3 Ch. Ch. 84.

Examination of Defendant.]—Examin
ation of defendant is not a step in the cause, 
and forms no answer to a motion to dismiss. 
Where there had been great delays, both before 
and since the examination, plaintiff was held 
accountable for both. Mulhollund v. Brent, 2 
Ch. Ch. 31.

Filing Replication Pending Motion
—Statute of Limitations—Mistake of Solici
tor.]—-Held, that filing a replication pending 
a motion to dismiss is no answer to the mo
tion, the practice here being different from 
that which prevails in England; nor the mere 
fact that the plaintiff's claim will be barred 
by the Statute of Limitations if the bill be 
dismissed. Held, also, that such delay is not 
sufficiently explained by shewing that it oc
curred through the mistake of the solicitor. 
Finnegan v. Keenan, 7 1*. R. 385.

Inability to Serve Bill — Knowledge of 
Ipplioant.I--Where it appeared that a de* 

fendant who was in a position to move to dis
miss was aware of the residence of a co-de
fendant whom the plaintiff could not (though 
using reasonable diligence, of which defend
ant moving was aware) find to serve with the 
bill, a motion to dismiss by such defendant 
was refused with costs. Shaver v. Allison, 1 
Ch. Ch. 293.

Laches of Defendant.]- The court will 
exercise a discretion in granting or refusing
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mi order to dismiss, and consider tin* peculiar 
circumstances of the case. Where, therefore, 
the defendants had been dilatory in obeying 
the order to produce, and refused to go down 
to hearing by consent, when plaintiff, being 
too late to go down otherwise, applied for a 
consent, an order to dismiss was refused ; and 
under the same circumstances an order to 
open publication, and for leave to set down 
cause for the following examination and hear
ing term, was granted. J< ffs v. Urr, 1! Ch.

Where the proceedings in the suit have been 
conducted in a loose manner on both sides, 
without regard to the strict practice of the 
court :—Held, that delay on the part of the 
defendant, and n■•quiescence by him in delay 
on the part of plaintiff, rendered it inequitable 
to allow defendant suddenly to determine the 
dilatory method of conducting the suit and in- 
sis- upon a strict compliance by the? plaintiff 
wi h the practice of the court : and a motion 
to dismiss was therefore refused. Waters v. 
II tor ill, «i V. It. 218).

Tl.e bill was filed on the illli .Tune, 1N77, 
the venue being laid at Ottawa. Oil the 20th 
August, Is78, the defendant filed his answer : 
and the plaintiff obtained an order to amend 
on the JSth September following, which was 
not served till after a notice of motion to dis
miss the lull for want of prosecution on the 
23rd September. The sitting at Ottawa was 
on the 18th September :—Held, that the de
fendant had by filing his answer condoned any 
delay on the plaintiff's part before that date, 
and that there laid been no such delay subse
quently thereto as to justify a dismissal of 
the bill or changing the venue. After an 
order of the referee changing the venue, and 
prior to appeal therefrom, defendant answered 
the amendments :—Semble, that the defendant 
thereby waived his right to dismiss for any 
previous default. Cation v. Rotlgcrs, 7 I*. It. 
4L-::.

Non-production by Defendant.1—The
plaintiff had served an order to produce upon 
defendant, who had thereupon filed an aflida- 
vit on production, a copy of which had liven 
demanded by the plaintiff, but had not been 
served. Under these circumstances, a motion 
by the defendant to dismiss was refused with 
costs, Froudfoot v. Thompson, 1 Ch. Ch. 3ti7.

The fact that a defendant has put in an in
sufficient affidavit on production, is no bar to 
his moving to dismiss the bill. Gillespie v. 
Gillespie, 2 Ch. Ch. 2*57.

Delay on the part of defendant in making 
production is no excuse for the non-prosecu
tion of the suit by the plaintiff, where the 
plaintiff has delayed taking steps to compel 
production. Wilson v. lllack, (» V. It. 130.

Objection to Style of Cause.] -Where 
the plaintiff's bill of complaint was dismissed 
against one of the defendants only, and a mo
tion to dismiss for want of prosecution was 
subsequently made by the other defendants, a 
technical objection that the style of the cause 
of the notice of motion was incorrect (the 
name of the defendant ns against whom the 
bill was dismissed appearing therein) was 
overruled. Upper Canada Mining Co. v. .11- 
torney-Gencrai, 4 C. I.. J. 78.

Order to Amend.] -An order to amend 
having licon obtained and served after service

of a notice of motion to dismiss, was deemed 
a sufficient answer to such motion. Hill v. 
Hill, 2 (Jr. 002.

Pendency of Another Suit.] —The pen 
deucy of another suit in which the plaintiff 
could obtain the relief lie seeks in a bill, was 
considered no answer to a motion to dismiss. 
Guthrie v. Macdonald, 3 Ch. Ch. 90.

The pendency of another suit, which would 
give the relief desired, but in which no de
cree has been obtained, is not a sufficient 
answer to a motion to dismiss. Main v. .!/«•- 
Conmll, t; 1*. U. 113.

Pending; Appeal in Another Suit. ]
- The prosecution of a suit was. upon the ad
vice of counsel, delayed pending an appeal 
to iIn* privy council in a suit previously insti
tuted. upon the result of which appeal the 
second suit de|M*nded Held, on a motion to 
dismiss, that under the peculiar circumstances 
of the case the excuse of not proceeding with 
the suit was sufficient. Mode of procedure to 
obtain discovery of documents from a corpor
ation. considered. Lindsay Petroleum Co. v. 
Pardo-, i$ I». R. 140.

Pending Motion to Amend. | A mo
tion to amend is no answer to a motion to 
dismiss. McXub v. Qtcynnc, 1 Or. 127.

A motion by plaintiff for leave to amend 
having been refused, the plaintiff had moved 
to dischaige the order refusing leave to 
amend : Held, that a uiotion to dismiss, pend
ing the motion to discharge the order, was 
irregular. Cameron v. Van!'very, 1 Ch. Ch. 
217.

Setting Cause down. | -After notice -f
motion to dismiss had been served, plaintiff 
set the cause down to be heard by way of mo
tion for decree, and served notice on defond
ant:—Held, a sufficient answer to the app'icn- 
tion, but that defendant was entitled to his 
costs. Totcers v. Foot, 1 Ch. Ch. 32.

---------  Defendant's Duty.1—The fact that
a replication has been filed, and that defendant 
himself is therefore in a position to set the 
cause down for examination and hearing, is 
no bar to a motion to dismiss. Spawn v. 
Selles, 1 Ch. Ch. 270.

(c) Evidence on Motion to Dismiss.

Certificate. | -In moving to dismiss it is 
not sufficient for the certificate of the regis
trar to state only that no replication has been 
filed : it must also state that no further pro
ceedings have been had. and it must be shewn 
when the office copy of the answer was served. 
Thompson v. Buchanan, 3 Hr. 052.

Notice of Answer.] -When a motion w 
made to dismiss the bill, the party moving 
must shew that notice of having^ put in an 
answer has been duly served. Kay v. San
son. 1 Ch. Ch. 71.

Specifying Evidence. | -Held, that if is 
not necessary, in a notice of motion to dismiss, 
to specify the evidence to he read on the hear
ing of the motion. Hodgson v. Bank of I /»- 
per Canada, 8 !.. J. 328.
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i|i / inir—Reckoning of, against Plaintiff.

Delay by Defendant \ ■ xt Frond 
I' , . m / inn. | On n motion to ilismiss the bill 

, married woman, the eourt refused to 
i-.iiiM her time which had been lost in 
enc« of an order obtained by the de- 

■. ; it requiring her to mime a new next 
11 . ■ 11 The court will not hold a plaintiff 
!... !MI in exerv ease to prepare for hearing !»••- 
: ! ■ ilie defendant has made production under 
i: • ..!•!> r to produce, where that order has
I.... i i'.i'ii with promptitude. Where, there-

. ii,.' defendant having anticipated the 
tune for answering, an insutlicieut affidavit on 
|,,,iiIiii lion was filed just in time to leave the 
i .lintiff a single day before giving notice, sup-
1.. .. !1 no amendments required, the court re
in-.I a motion to dismiss. Poole v. Poole, 2 
i’ll. Hi. 47.1.

New Defendants Motion lit/."]- Where a 
■ .'it i. n to dismiss was made by certain defend
ants who had been made parties by amend- 
i •:< at a comparatively recent date, delay 
ha-,ing occurred previously in the conduct of 
• I • ■. a use they were not permitted to shew such 

as a ground of dismissal; and an order
1.. .i,miss made by the secretary, whose atten
tion had not been called to the fact of the 
parties moving having become parties at a re- 
rent period, was reversed, but with costs 
a.- lin-t the plaintiffs, they having been guilty 
..I" tie. delàv. Fpper Canada Mining Co. v. 
Attornrg-lli neral, 2 Ch. Ch. 207.

Renliration Commencement of Sit- 
in,,i, : Semble, if the time when the plaint iff 
should join issue is not three weeks before the 
n.\t hearing term at the place where the 
venue is laid, defendant cannot succeed on a 
motion to dismiss, founded on the plaintiff's 
emit ling to set the cause down for hearing at 
that term. Wilnon v. Black, 0 I*. It. 1.10.

Where the time for filing replication ex- 
pin - less than three weeks before the com- 
i • h • ment of the sitting at the place where 
the venue is laid, defendant cannot succeed 
on a motion to dismiss for not proceeding to 
a hearing at that sittings. Semble, it is not 
open to plaintiff to countermand a notice of 
I . arm - ..nee given. Richardson v. liilton, 0 
1\ li. 280.

Service of Bill. | Where a bill had been 
file.I and a lis pendens registered, but no office 

ed within the twelve weeks allowed 
f. i - n ice, the bill was ordered to be dismissed 
" 'h costs. Somerville v. Kerr, 2 Ch. Cli. 
1.14.

If a hill is filed and no office copy served 
" the period limited for service (three 
! -1. the bill will on application be dis-
1 It is no answer to a motion to dis-
1 I t such circumstances, that the bill
" d previous to 18(54, when the order 
I 1 ili«‘ time was passed. Moore v. Rose-

2 t h. Ch. 400.

(e> Other Cases.

Applicant in Default—Dual Capacity.] 
^ ■ "ne of the defendants had answered,

time for replying had expired, a ino- 
- made to dismiss the bill as against 

■ it appearing that such defendant was 
1 <>f an incorporated company, whose

answer had not yet been filed, the motion was 
refused with costs. Rees v. Jargues, 1 Ur.

Compromise of Suit. | A compromise of 
a suit having boon entered into before answer, 
defendant may set up the compromise in his 
answer, and pray, by way of i-n.—-relief, that 
it be specifically performed ; and if plaintiff 
does not diligently proceed with the suit, de
fendant is enabled to move to dismiss for want 
of prosecution. Small v. to ion Permanent 
Building Society, «; I'. Ii. 2<W.

Irregular Replication Amendment.'] 
—A plaintiff, having filed an irregular repli
cation. afterwards obtained by consent an 
order to amend the same, but did not do so. 
and a defendant moved to dismiss for want of 
prosecution, when the court, treating the irre
gular replication as no replication, ordered a 
replication to lie filed within two months, or 
the bill should stand dismissed. At this time 
two of the defendants had not answered, and 
on the 12th of the month the replication was 
amended. Four days afterwards the plaintiff 
obtained an order pro eonfesso against the two 
defendants who had not answered. VmW 
these circumstances a motion to remove the 
renl lent ion from the files, and to dismiss the 
bill, was granted with costs. Lewis v. Jones* 
1 Hi. Ch. 120.

Motion to Dismiss — Xoticc. ] Where 
defendant moved to dismiss and plaintiff asked 
for time, and failed to proceed within the 
time given :—Held, that the defendant could 
move ex parte for the order to dismiss. Burns 
v. Chisholm. 2 Ch. Ch. 88.

Notice of Heariug -Countermand.1—A, 
plaintiff, having set down his cause to lie 
heard, subseouentlv countermanded the notbe 
of hearing which had been served on defend
ant. A motion to dismiss was. under the cir
cumstances, refused without costs. Richard
son v. 1 fnsrr. 1 Ch. Ch. 18 See Richardson 
v. BUtnn, 0 P. It. 280. ante fd>.

Petition- -Xon-scrvice—Trcatinn as Bill1 
—It is unnecessary and irregular to file a pe
tition before it is heard. The proper proceed
ing, in order to bring it before the eourt. is 
to serve a copy with notice of a dav for hear
ing indorsed. This practice is applicable to 
petitions under the Insurance Companies Act. 
.11 Viet. c. 48. Rut. ns by this Act no special 
procedure is provided for making application 
under it to the court, where proceedings were 
initiated by a petition which had been filed 
but not served upon the respondents, nor 
brought to a hearing, after a lapse of fourteen 
months, the petition was treated ns a bill, and 
ordered to he taken off the files for want of 
prosecution. Rc Western Insurance Co., (5 P. 
R. 8(5.

Service of Notice of Motion -—Solicitor 
—Parties.] — A bill was filed by church
wardens. and during the progress of the suit 
the churchwardens were changed at the vestry 
meeting; the new churchwardens were not 
made parties. The suit not being brought to 
a hearing within the time required hv the 
practice, it was held that a motion to dismiss 
the hill served on the plaintiffs’ solicitor was 
regular. Quiero, whether it was necessary to 
make the new churchwardens parties. Ah 
Fcetcrs v. Dixon, 3 Ch. Ch. 84.
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Term* ns to Hearing Conti.]—Vvoit a 
motion to dismiss, where the only complaint 
is that the replication has not been filed with
in the time limited lor so doing, and no sitting 
of the court lias been lost, the plaintiff may 
be put on terms to go down to a hearing at 
the ne\t sittings at the place where the venue 
is laid, but the defendant will not be awarded 
costs of the application, unless he has, by let
ter or otherwise, reunited the plaintiff's solici
tor to proceed and tile replication, and the lat
ter has neglected to do so. MeOdlivray v. 
MeConkey, «1 1'. It. 114.

Terms — Payment into Court—Cost».]— 
After an order dismissing a bill lmd been ob
tained upon notice, the plaintiff applied to 
discharge that order, alleging his intention of 
prosecuting the suit, and that he had not re
ceived any personal notice of the motion to 
dismiss. The application was granted on pay
ment of costs, and paying into court certain 
instalments alleged to be due to defendant. 
Campbell v. Ferri», 1 Ch. Ch. BO.

Undertaking-1 -A solicitor undertook to 
put in an answer, which was not insisted up-
.... and plaintiff’s solicitor undertook to go
down to examination, but failed to do so. A 
motion made by the defendant to dismiss was 
refused, but. under the circumstances, with
out costs. Cotton v. Cameron, 1 Ch. Ch. 122.

2. Dismissal on Plaintiff's own .1 pglieation.
Dismissal not on Merits.|—A cause 

having been brought on to be heard, it was 
found that a pro confesso note against one 
of the defendants had been waived by amend
ing the bill. The plaintiff thereupon moved 
to dismiss the bill as against such defendant, 
without the dismissal being equivalent to a 
dismissal on the merits : and the court, under 
the circumstances, granted the motion, and 
made a decree saving the rights of the de
fendant. Waddle v. McOinty, 15 Gr. 201.

Leave to File New Bill.l—The court 
will not. upon motion, dismiss a bill without 
prejudice to the plaintiff’s tiling another bill. 
(J wynne v. Me.Xab, 2 Gr. 124.

Where n cause has been set down for hear
ing. the plaintiff is not entitled, as of course, 
to an order dismissing his bill, with leave to 
file another bill. Gardner v. Ilrcnnan, 4 Gr. 
lit!».

Praecipe. 1 After a cause has been heard 
and is standing for judgment the plaintiff 
cannot dismiss his bill on piaveipe. but only 
on special motion. Smith v. Port Hope liar- 
hour Co., (I L. J. ISO.

--------  Co»/*.] — Where defendant serves
a notice of motion, but before the return 
thereof the plaintiff takes out on principe 
and serves an order to dismiss his bill, the de
fendant cannot bring on his motion, hut lie 
is entitled to tax his costs thereof, under the 
order to dismiss, as costs in the cause. Purdy 
v. Ferri», 1 Ch. Cli. 303.

3. Dismissal where Lis Penden» Registered.

Where a fictitious suit is brought for the 
purpose of registering a lis pendens, an ap

plication to remove the bill will be refused 
unless there is direct admission of the na
ture of the suit by the plaintiff ; but where 
the affidavits clearly shew this, an order will 
he made directing an early hearing. Jameson 
v. Luing, 7 1*. It. 404.

See Somerville v. Kerr, 2 Ch. Ch. UW, 
ante 1 (ill ; Finnegan v. Aunau, 7 1*. It. 3S"i, 
ante 1 (In.

4. Dismissal—Other Cases.

Conflicting Evidence. ] Where (lie evi
dence of a marriage is coiifli- 'ing, the court 
will give the option of obtaining more satis
factory evidence, or direct an issue, or dis
miss the bill, linker v. Wilson, 4 L. J. 200.

Consent After Decree.]—A bill cannot 
be dismissed even by consent after a decree 
has been made in the cause. Ontario Hank

Compta It. (h. Ch. 4.V ; Groce, x. 7f 
I Ch. Ch. 272.

Default of Production -Previous Order
F.j: Parte Motion.\ Where un order di

rected that a better affidavit on production 
should be filed by the plaintiff within six 
weeks, and in default that the bill be dis
missed :—Held, that upon default being made 
an e.\ parte motion to dismiss was regular, 
notwithstanding that on the motion the fact 
"as not disclosed that the hearing had. by 
consent, been postponed because the sitting 
lor which the cause was set down was to 
be held before the expiration of six weeks. 
Dunn v. McLean, U 1*. It. 150.

Dismissal against one Defendant -
Style of Causc.J—After a bill has been dis
missed against one defendant, the style of 
i a use as it originally was should be con
tinued. It is not necessary to omit the name 
of the defendant against whom the bill has 
lieeti dismissed, and the retention of the name 
is not irregular. Quatre, would it be ir
regular if the name was omitted? Upper 
Canada Mining Co. v. Attorney-General, 2 
Ch. Ch. ISA.

Dismissal on Merits —Leave to Amend— 
Cost».]—Upon a bill filed by an infant claim
ing a conveyance from the defendant, on the 
ground of his having acted as agent for the 
ancestor in obtaining the title, the evidence 
tended to establish the fact that the property 
had been purchased by the defendant for his 
son, and received payments from him. with 
the understanding that he should obtain a 
deed when his payments were completed The 
court, at the hearing, offered the plaintiff an 
issue as to the question of agency, or leave to 
amend the hill upon payment of the costs of 
the day and the proceedings that would he 
thus rendered useless, and. if this was refused, 
ordered that the bill should lie dismissed with
out costs, the defendant's answer having been 
falsified. Jackson v. Jackson, 7 Gr. 114.

-------- Leave to Amend—\<ir /,’
In a suit by an administrator with the will 
annexed, upon n mortgage, defendant pro
duced a release for the mortgage money gi en 
by the testator, whereupon the plaintiff asked 
to proceed against defendant ns a creditor of 
the estate: hut. ns this amendment would 
create an entirely different record, the court 
refused such permission, and dismissed the
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. it h costs. Barrett v. Vroàlhicaitc, 9 ' 
tir. 422.

/.mer to File Vnr Bill.] — It np- 
. îniiT nu the evidence, though not mentioned 

il,,, pleadings, that the purchaser of land 
i sheriff's sale for taxes was a mortgagee 
the property Held, in dismissing a bill 
I t,> set aside the purchase on the ground 1 
undue practices at the sal", that it was 

necessary to reserve lihe ,y to file a bill 
.. .idling the sale on the ground that the 

!-> r was disi|imlified as mortgagee to 
. • the purchase for his own benefit. Scho-

i x IHeki n ho a, 10 (ir. 229.
- Misleading Letter—Cotta, 1—Where 

a party's own letter was such as to create a 
apprehension of facts, and a suit was in- 

- iip, ,| in consequence, the court, though it 
. • i- ■ 1 relief, dismissed the hill without 

Andcrnon v. Cameron, 0 (ir. 285.
Purchase by Defendant of Plaintiff's

Claim i 'o»tx. | On an application to dis- 
- the hill as against defendant I,., on the 

,i,.au.I that In- had purchased the judgment 
a which the hill was filed, it was urged that 

I was still indebted to the plaintiff’s so- j 
> i for costs, and also the costs of this ap- I 
an,,n. Hill dismissed, it being held that

..... -is were provided for in the assignment
il.- plaintiff's claim. MeXab v. Morriaon,

: rh. Ch. m.
Subject Matter Gone >'o*t*.]—An or- 

!*t will not be granted to stay proceedings I 
li-mi-s the bill in a suit merely because the : 
|, i matter of it has gone; the plaintiff 
a right to proceed to a hearing to shew 

• self entitled to costs. Wallace v. Foril,

Trifling Amount Involved -Coat a.]— 
Th- rn!- ami policy of the court is to dis- 

: trifling ami vexatious suits. Where
i l',,re a hill was filed in respect of a sum !

! ..... ling #10, including interest, the j
ici ai ihe hearing, without reference to the | 

dismissed the hill; but without costs, ,
, defendant ought, under the eirenm- 

, ither to have demurred or moved to 
| hill off the files. Weitbrookc v.

/■ «.it, 17 (ir. 339.

Undertaking Breach—Solicitor’* Slip.1 
U -a defendant moved to dismiss the 

IT's bill, the plaintiff having failed to 
with an undertaking, such failure I 

- ari-en through a slip of the plaintiff's 1 
r. the application to dismiss was re- | 
Ih el in v. Devlin, 3 Ch. Ch. 491.

3. ltcstoring.

Delay. |—A motion to restore a hill for I 
prosecution refused, where great de

là ken place on the part of the plain- j 
!' / v. Davy, 2 Ch. Ch. 29.

loetag Cause of Suit.I A hill dlsmlwed 
of prosecution will not lie restored j 

i can be shewn that the plaintiff's 
suit will he lost by the dismissal.

1/el.ean, ti V. It. 15(1.
Mirit-* ffMcrcfion.]—When a plaintiff j 

• a Rood case on the merits, the court '

will, in its discretion, give him an opportunity 
to have his case heard on th merits, even 
after an order to dismiss has been properly 
granted. Ha* y. Atturncy-tjencral, 2 Ch. Ch. 
oUU.

A hill properly dismissed for want of pro
secution will only he restored under strong 
and special circumstances. Where an in
junction bill, filed to restrain proceedings at 
law, had been dismissed, and judgment ai law 
had been confessed in obtaining the injunc
tion, and afterwards, on the dismissal of the 
hill, money paid under the pressure of the 
judgment, which it was now alleged was in 
excess of any due, a motion to restore the 
hill and take accounts between the parties 
was refused, llodnton v. I’axton, 2 Ch. C’h. 
398.

See Honk of Montreal v. Wil*on. 2 Ch. Ch. 
117 ; Coni/iliill v. Ferri*, 1 Ch. Ch. 50, auto 
1 tej.

See. next sub-head.

(1. Undertaking to Speed Cau*e.
Filing Replication Time.'] —I’nder the 

12th order of this court, the plaintiff is bound 
to file a replication within one week from 
the date of entering into the undertaking to 
speed, whether a commission to examine wit
nesses shall be required by him or not. .We- 
Xab v. die y one, 1 Ur. 151.

An undertaking to speed is an undertaking 
to set the cause down on hill ami answer, or 
to file a replication within three weeks. The 
fact that there is ample time to go to a hear
ing at the next sitting of the court, is no 
excuse for not filing tiie replication within 
the time mentioned. Burnham v. Burnham, 
1 Ch. Ch. 394.

--------  Unerplained Delay.']—On a motion
to dismiss after great delay, it is now the 
practice, with a view to enforce diligence in 
the prosecution of suits, to refuse an under
taking to speed where no explanation of the 
delay is given, and also to refuse to allow the 
motion to he intercepted by the filing of repli
cation, anything to the contrary in the prac
tice in England notwithstanding. Button v. 
Burnham, 1 Ch. Ch. 191.

First Motion to Dismiss. | -Held, in 
opposition to Kuttan v. Burnham, 1 Ch. Ch. 
191, that, on a first motion to dismiss for 
want of prosecution, it is the settled practice 
of the court to accept an undertaking to speed, 
without regard to the delay which has taken 
place. Thompson v. Hind, 1 Ch. Ch. 247.

It is the settled practice of the court 
(until altered by general order> to accept an 
undertaking to speed, upon a first motion to 
dismiss, and in cases where it would have 
been accepted prior to the establishment of 
hearing circuit. Mullock v. Flunkctt, 1 Ch. 
Ch. 298.

Relief against Undertaking. | The
plaintiff undertook, upon a motion to dismiss 
his hill, to bring the cause down to the then 
next sittings at Guelph. From some cor
respondence it appeared that if the plaintiff 
had set the cause down for the then next
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Guelph silting, h postponement wonlil have 
b«*i*n aski'il fur ami grained, uii tIn* grouml of 
tin* attendance at the house of commons of 
a meiiilsT who was a defendant. The plain
tiff offereil lu living the cause flown to tin 
tin'll next silting it Toronto, in which a 
conditional consent was given ; but the cause 
was not set dmvn :—Held, that the plaintiff 
was relieved from his undertaking to bring 
the i a use down at Guelph, and that he was 
under no obligation to bring the cause down 
al Toronto : and. as no inieiit imial delay was 
shewn on the part of the plaintiff, the bill 
was restored. /’• trii v. Ouclnlt Lumber Co.,
u l*. u.

I V. Co.NHOMIIATIll.N Of Sr ITS.
After Decree*. | - Til.- court cannot order 

the decrees in two original suits in be con
solidated. Jfrown v. Kings mi II, 1 (_). S. 221).

Effect of Order Consolidating Stay 
of One Suit.] — By n decree made in 1 leltla- 
quiere v. Armstrong, it was ordered that that 
suit l.e consolidated with the suit of Arm
strong v. Deciles. One of the parties had a 
different solicitor in each suit : Held, that 
the 'iibsequeiit proceedings must be carried 
on in Delihwmiere v. Armstrong, the suit 
in which the decree was made, and that the 
solicitor in that suit was the proper solici
tor to be served with notice of further pro
ceedings, ami not 'he solicitor in the suit of 
Artii'i rung v. Deedes, the consolidation be
ing held to operate as a stay of proceedings in 
that suit. Ih ltla'/iiii h \. Armstrong, Arm
strong v. I hid at, ti 1*. H. 122.

Suit* for Same Relief—Different Plain- 
t'll* Objection i„ Status.]- A bill having 
bis'ii tiled by one of the irstuis que trust of a 
settlement, to enforce the trusts, defendant 
denied that the plaintiff had any interest 
mi'ler the settlement. Thereupon, by the 
ads ii e o| counsel, u bill was tiled for the same 
purpose by allot her of the cestuis que trust, 
HgaiiM whom the objection did not apply, 
and. In- I icing an infant, the plaintiff in the 
lir-t suit was named as his next friend. Doth 
sun- proceeded to a hearing, when the court 
cotisolidutetl them, making one decree as 
prayed, and giving the plaintiff in the second 
mut^hi- costs. UuHiUuryh v. Fitzgerald, lu

Abortive Hearing; t nmmon Error. | — 
J’ •'< « anse was carried to a hearing in a 
detective state through an error common to 
all parties, diverse interests of infants being 
represented by one guardian and one counsel, 
no costs of that hearing were given to either 
party on the liual disposition of the cause. 
Alunru v. Smart, .1» Gr. Mill.

Charging Fraud. | The plaintiffs claimed 
to be partners of the defendant, and the de
fendant. in resisting a bill tiled for tin- pur
pose of enforcing such claim, charged the 
plaintiffs with fraud, but tto evidence was ad
duced either "n support or rebuttal thereof, 
iu consequence of the court expressing the 
view that the plaintiffs were not entitled to 
succeed ; and. as it did not appear that the 
costs had been increased thereby, the court, 
on dismissing the bill, ordered defendant to

be paid his costs. Saumon v. Ilaggart, 25 Gr.

Common Mistake -Tribunal.]- A decree 
had In-.-ii made on consent, referring the ques
tion whether or not the defendant had per
formed certain work for the plaintiff at a *pe- 
eilied rate, to a master, who reported that the 
defendant had not. On appeal, the court, con
sidering that this was a question that should 
have been disposed of by the court, set aside 
the report and directed a trial to be hud 
upon that issue, reserving the costs of the 
proceedings^ before the master and of the ap
peal :■ Held, on further directions, that these 
costs having been incurred in a proceeding 
consented to under a common mistake of par
ties as to the proper tribunal in decide the 
question, each party should pay his own costs. 
Ihilby v. IUU. 20 Gr. MMti.

Disclaimer Master's Office.] — Where a 
person who is made a party to a suit in the 
master's office appears and disclaims, he is not 
entitled to any costs, as by remaining inactive 
the same end will be attained as by his dis
claiming. Halt \. Park, ti Gr. 55M.

--------  Proper Parly.]- A creditor liled a
bill to set aside a deed as fraudulent against 
creditors, and the grantee by his answer dis
claimed. and alleged that the deed was exe
cuted without his knowledge or consent, and 
that when lie became aware of it he had re
pudiated it:—Held, that the grantee, having 
been properly made a defendant, was not en
titled to his costs. Shuttle worth v. Huberts, 
11 Gr. 2M7.

Divided Success. | - The court, being of 
opinion that all the grounds of defence other 
than that of want of jurisdiction had signally 
failed, on dismissing the bill refused the de
fendant his costs. Dunnet v. Forneri, -Ô Gr. 
lift).

Where an insurance company set up sev
eral defences, some of which they failed to 
substantiate, the court on dismissing the hill 
did so without costs. Ilairke x. Ma gara Dis
trict Mutual Eire Ins. Co., 2M Gr. IMS).

Event. | The rule of the court is that 
costs should follow the event, unless very 
s|H-cial circumstances are shewn. Downey v. 
Ituaf. ti I'. It. SI).

Evidence. | - - Wlutt evidence may on n 
question of costs he used on further direc
tions. See Downey v. Ituaf, ti V. It. S'.).

Motion Submission to—Tender of Cost».]
Where a defendant had obeyed an order to 

produce, after receiving a notice of motion 
Iu commit, and tendered a sufficient sum for 
tin- costs of the notice, which the plaintiff's 
solicitor refused : the defendant was given Ins 
costs of motion, less the sum tendered. Frank
lin v. Itradley, 2 I’ll. C'h. 414.

Next Friend Liability.]—A person al
leged that he was induced by the plaintiffs 
solicitor to allow his name to be used a* 
" next friend.” on the assurance that he would 
not lie rendered liable to costs. The solicitor 
denied that. It was considered that such a 
fact could not lie established by ex parte ntn- 

| davits, liurgess x. Minna, 2 Ch. Ch. 4M.
Objection to Suit Imirrr—Hearing ■ «

Question of Costs Offer to Betth I W :
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in a li asters of a corporation are made pnr- 
II.-. -I. .1 suit for specific performance, with n 
surviving trustee, who alone is liable on the
...... mi> contained in the instrument, the

... i- in order to obtain costs against the 
l urns! take the objection by their 

>. or at all events before the cause is 
|,piii::lii to a hearing : and where the object
1., r which a bill was tiled has been obtained

_ i he progress of the cause, it should 
n..t li- brought to a hearing on the mere ques- 

i a of costs, without an offer to settle that 
i, mu otherwise. O'Sullivan V. Cluxton, 

tlr. «112.
Pauper—of Indulgence.]—The rule

1., •hui where a plaintiff sues in for mil 
pu . ris lie will not he ordered to pay posts of 
ni' indulgence granted him during the pro-

,,f the cause. Where, therefore, such a 
pi.; ,i ! iff brought to a hearing a suit which 
u .is ih fective for want of parties, the court 
ordered it to stand over to add them, and 
dir..,led that the question of costs of this 
mdulu-ence should stand over and he disposed 
,.f ..n the hearing of the cause. 1‘arr v. Slont- 

a. 22 Or. 17*».

Quantum of Costs— Unnecessary 
- \: the hearing a decree was pronouneed 
in favour of the plaintiff with posts generally, 
t.u- mi moving to vary the minutes, statements 
ami admissions in the answer were pointed 
om, T,, which the attention of the court had
not I... .. drawn at the hearing, which would
huv enabled the plaintiff to have obtained the 
sail ■■ deercp on bill and answer. The court 
varied the decree by directing that only such 
ch.'s should ho taxed as would have been in- 

: 1 by a hearing on hill and answer, dohn-
Iloicard School Trustee*, 2«i (Jr. 2‘W.

Setting aside Tax Sale—Cross-claims 
- ov( tm ni 1.1 in a suit by the owner 

' md impeaching a tax sale deed as a cloud
• '!e. defendant disputed the right of the

p -iff, which was decided in his favour.
I •■art ordered defendant to pay the costs of

i, notwithstanding that roe amount to 
wi : .i defendant was found entitled ns eom- 
i 'mu for improvements was estimated at 

•• the value of the land, which the
• • ordered the plaintiff to pay in the event 

• preferring to take hack the land rather
111ow the defendant to retain it. paying 

, due: although, had the defendant sub
ie ■ i on the question of title, and claimed 

pensât ion under the statute, the costs 
. have been apportioned. Aston v. Innis, 

2' '.r. 42.

Settlement of Suit Summary Applica- 
fi ''misent,]—The claim for which a suit

...n brought having been compromised,
i stion by whom the costs of the suit 

; lie borne was determined by the re- 
i chambers, on a summary application 

: '. i parties. Upon appeal, the court 
i to interfere with the discretion exer- 
v the referee. Oarforth v. ( aims, U C.

I. .1. 212.

lie may he relieved from costs. Where under 
such circumstances the referee refused an 
application by plaintiff for the payment by 
defendant of the costs of the suit, an appeal 
from such order was dismissed with costs. 
Met.can v. Cross, 2 Ch. Ch. 422.

Stakeholders. |—When a building society 
by their answer stated a sum of money to he 
in their hands as stakeholders, which was 
smaller than at the hearing they were willing 
to admit, the court refused_them their costs 
of suit. (iraliam v. Toms, 25 (lr. 184.

VI. Decree.
(See also post VIL, XVI.)

1. Carriage of.
Change Itrlay.] — Where any unreason

able delay occurs on the part of the plaintiff 
in carrying on a creditors’ suit, the court 
will order the carriage of the decree to be 
given to another of the creditors, upon his 
indemnifying the plaintiff against future costs. 
Patterson v. Scott, 4 (Jr. 145.

Where a plaintiff had been guilty of delay 
in bringing a decree into the master’s office ; 
and, after taking out warrants to consider, 
procured two postponements, and did not at
tend the third appointment, the master, on a 
subsequent day. transferred the carriage of 
the decree to defendant, and granted him a 
warrant to hear and determine :—Held, not 
irregular. Stephenson v. Xicolls, 14 tir. 144.

It is irregular to deliver a decree to any 
party not entitled to the carriage thereof with
out an order to that effect ; but where the 
plaintiff, who was primft facie so entitled, was 
guilty of great delay in proceeding under a de
cree pronounced, and a defendant beneficially 
interested applied for and obtained the decree 
from the registrar, which he carried into the 
master’s office a motion to give the carriage 
thereof to the plaintiff was refused with costs. 
Steers v. Cayley, 1 Ch. Ch. 105.

Where a decree referring a matter to the 
master is not. within fourteen days after such 
decree is pronounced, brought into the mas
ter’s office by the party having the carriage 
thereof, any other party may apply under 
i lie general order of 1852. No. 42, s. 1, with
out first having the decree, drawn up and 
entered. Lines v. Lines, 1 Ch. Ch. 385.

Application in chambers by defendant for 
carriage of decree, the plaintiff, who was 
entitled to it, not having gone on within the 
fourteen days, &c. S. ('., 2 Ch. Ch. 54.

No order is necessary under No. 211, con
solidated orders, to authorize defendant to 
take the carriage of a decree out of the plain
tiff's hands. Smith v. Henderson. 2 Ch. Ch. 
204.

- N n m mai y 1 y pi ira t ion—t ’on sen t—
"/• I The rule of the court, that w hen

'ibjecr matter of a suit is settled by de- 
,i before derive, the question of costs 
i fie disposed of on a summary applicn- 
!\v plaintiff, unless the defendant con- 
applies to mortgage suits. A defendant 

, a case may insist on the suit going 
ling, as there may be grounds oil which

2. Lnrolling.
See Anon.. 1 (Jr. ltJ8: Hill v. Ituthcrford, 1 

Ch. Ch. 121.

3. Entry.
Nunc pro Tunc.]—See Drummond v. .4n- 

dersun, 3 (Jr. 150.
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Passing and Entry.]—S.-.- Drummond v. 
Anderaon, :* (Jr. 130.

4. Motion for.

Abandonment.] — Sen McLaughlin v 
H liiti*i<lc, 7 (Jr. 313, 1 Ch. Ch. 30.

Effect of Admission.]— See \ril \ \,il
15 (ir. llo.

(i_Evidence. | — See Motherh v. Short, 14 (Jr. 

( Setting down. | -See Clarke v. Hall, 7

Affidavits in Answer. |—Where n peti
tion of review is tiled on the ground of new 
matter, the respondent may file affidavits wit li
mit leave as in the ease of other petitions. 
Hobson v. Wride, 14 (Jr. 000, 15 (ir. 503.

Discovery of New Evidence — Know
ledge I HI ia< nee. |—In applications to ojm-ii 
up proceedings by way of review, on the 
ground ol newly discovered evidence, it is 
necessary for the party applying to establish: 
(Il that the evidence is such that, if it had 
heen brought forward at the proper time, it 
m.ght probably have changed the result; i 2 i 
that the time he might have so used it neither 
he nor his agents laid knowledge of it: (,‘j i 
that it could not with reasonable diligence 
have boon discovered in time to have been so 
used: and Hi that the applicant has used 
reasonable diligence after the discovery of 
the new evidence. Duinldr v. Cobourg and 
Peterborough It. 11". Co., 20 (Jr. 121.

Where n railway company in the construc
tion of their road took possession ..f and built 
their road across a plot of land f the plain- 
till. who instituted proceed in to compel 
payment therefor, and under i decree a sum 
ot $1,800 was found to be t' value of such 
Plot, which sum. together - u interest ami 
costs, was paid by the c« nv in order to
prevent the land being i ised bv a rival
company ; and three \ afterwards they 
applied on petition to a portion of such 
purchase money refund..I. on the ground that 
another railway company, whose rights had 
been assigned to them, had previously paid a 
prior owner of the land for a portion thereof • 
the court refused the relief asked with costs 
on the ground, amongst others, that the com
pany, had they exercised due diligence in the 
matter, might have become a ware of such 
prior purchase and payment, lb.

I mortgage for .$4.000, which was duly regis- 
l tered, but did not pay the residue of the pur

chase money. .$2.000. Tin- mortgagees ex
ecuted a deed, but retained it in their pos
session. Their solicitor also did some acts 

! as if the sale was complete : but the court.
I being satisfied that the parties regarded the 

transaction as still in fieri :—Held, that the 
mortgagees were not responsible to a suh- 

I sequent incumbrancer for the .$2,00(1. <,r 
; chargeable with more than they had received.
! The bill of a subsequent Incumbrancer stated 
I a completed transaction. The mortgagees 
i through oversight allowed the bill to be token 
I pro confesso, and a decree was made accord

ingly. The plaintiff, desiring more extensive 
I relief, filed a petition in the nature of a bill 
! of review. The mortgagees, in their answer 

to this, set up the facts which shewed the 
transaction to be not completed. The court 
considered the whole case to be re-opened bv 
this petition, and decided that the sale to their 
vendee did not affect the rights of the mort
gagees. and that they were chargeable only 
with the amount actually received from the 
purchaser. Hank of Upper Canada v. 
II 'dace, 10 (Jr. 280.

io support an application after the time 
limited for leave to file a petition of review, 
the longer the delay has been and the |o<s 
satisfactorily it is explained, the stronger the 

[ ease should be on the merits : and where, after 
1 five months’ delay, an application was made 

to impeach the will on which the decree was 
1 founded, and the application was supported by 

affidavits of belief only, in addition to state
ments which though uneon*radieted would not 
be sufficient to avoid the will, the court re
fused the application with costs, lb.

Absence from Jurisdiction—Order. ] — 
It is unnecessary to obtain an order to Servi
an office copy of the decree out of the iurisdi-- 
tion. as No. 7 of the orders of 10th January. 
ISt id. applies "to the service of all proceedings
in the cause. Wood v. Brock, 1 Ch. Ch. 235.

Dispensing with.] — Personal service of 
a copy of decree under (J. O. 114. mnv lie di-- 
penred with. .11 gut re v. Mutt ire, 7 P. It. 
403.

-*------- Absence from Jurisdiction.']—Where
in an administration suit the interest of one 
of the next of kin appeared to be very trifling 
indeed, and lie resided out of the jurisdiction, 
on an application for service on him by mail
ing. the secretary made an order dispensing 
with service on him altogether. fit V/no. 
Carpenter v. Kelly, 2 Ch. Ch. 417.

Petition—Leave to File.]—It is not neces
sary to file a petition for leave to present a 
petition in the nature of a bill of review: 
one petition under the general orders answer
ing the double purpose of the bill of review, 
and of the motion for leave to file it under 
the former practice. Duggan v. McKay, 1 Ch.

--------- Class of Parties.]—Where the par
ties who would homme interested under a de
cree as next of kin of a testator are very 
numerous, ami difficult to serve, the court 
will, in its discretion, dispense with sen 
on them, or some of them, and direct one "f 
a family or class to lw> served. Anderson v. 
K il born, 2 Ch. Ch. 408.

Re-opening Whole Case — Mortgage—
loir,i Affidavits I Mortgagees, under their 
power of sale, sold to M. for .$7,800, and gave 
him possession. M. paid a deposit of $0(10, 
ami gave ids promissory note for .$000 more, 
which lie duly paid. He also executed n

Incumbrancers.] — In proceeding under 
the orders of February, 1S58. to moke incum
brancers parties to the cause, tin- nlai'iiff 
must serve the incumbrancers with offiro 
copies of the decree, duly stamped. Elliott
v. Jiilliuill, 1 Ch. Ch. U.
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7. Varying or Correcting.

Absence of Party -Petition.]—Where a 
h i' is settled and issued in the absence of 

■ ■I." "f llie parties, without providing for
■ : to whirli lie is entitled, and which would 

...iv- been given him if brought to the nt-
iiliun of the court, the proper mode of having 

■: error corrected is to move upon petition; 
i- mu neeessjtr.v to rehear for that pur- 

simnuiH v. I'.rb, ill (Jr. 280.

Leave to Rehear—Petition — Delay.]
\ 1-ill was filed by a creditor against his 

"i'. to obtain the benefit of a vendor’s lien,
• I the decree declared the lands ffour

-■!'1 subject to the lien for unpaid pur-
• -I money, and directed an account to be

• I.-'H of what was due to the vendor and also 
" the plaintiff and other incumbrancers. It 
appeared that to one of the four parcels the 
v-iidor had not any title; and that the pur-
ha-e had been of nil at a gross sum of 

After the accounts had been taken,
■ of the purchasers tiled a petition praying 

: .1 reference back with a view of obtaining 
; abatement of the purchase money on nc-

such defect : but, aa this would have 
been in effect a varying *>f tin decree, which
• ••Ml.l only lie obtained upon a rehearing, the

■ : was refused; and qUflPre, whether, alter 
I delay that had occurred and the proceed-

• ' that had been taken, it would have been
" grant leave to rehear. ODonohoe 

v. Hnnbroff, 20 Gr. 350.

Making Decree Conform to Decision
Pronounced.| — The decree declared that 

i - L-nment of a bond was by way of soru- 
: i hat i he plaintiff w as entitled to

in credits: ami referred it to the master 
'■'I." 1 he accounts. In proceeding with the 

• ilie defendant was hampered by this 
’ "if in the decree, ns the master felt 

1 ind h.v it. whereupon the defendant moved 
!" tition to amend the decree so as to 

’ ciinform to tlie judgment :—Held. 
" imlgment was directed solely to the 

■ - ' ihe bond was assigned as a security
I that the view taken as to the credits 
">und for so holding, and was not a

’ i v part of the judgment, and tliore-
II the declaration as to the credits 
ufhorizvd. and should he struck out 

I--' r.-e unon payment of costs of the 
"ii and of all additional costs incurred 
incurred in the master’s office, caused 
i i-i-i- not having been properlv drawn

Instance. Livingston v. Wood, 20

Omission - —At tlie bearing the
i was found answerahle to the jdain- 

1 breach of duty in respect of shares 
I; bought by the plaintiff through Ins 

nid subsequently the court, on motion. 
' - ihe decree a direction that defendant 

"l'-innify the plaintiff against future 
■IK h stock, but refused costs of the 
" ,n fit her party : to the plaintiff 

'*!,‘ relief would have been granted at 
M- if then asked : and to the defend- 

M1<<> he resisted that to whir l, the 
is clearly entitled. Machar v. Van 

21 i Gr. 311».

l.ntry—Petition.]—Where a neces- 
' f ion is omitted in a decree, the 

amend it, although the decree has 
■••il and entered. In such a case the

. proper proceeding is by petition. Moffat v. 
Hyde. (] U J. 114.

--------- Supplemental Order — Coats —
Forum.]— Where the decree by oversight con
tained no direction as to giving up possession, 
a supplemental order directing it was mad-, 
but on payment of costs. A motion for sm-Ii 
an order was considered more properly a mil
lion for conn than chambers. Manon v.

Praecipe Dec.-ee Petition.] — Where a 
party is dissatisfied with the manner in which 
the registrar takes the account lietween the 
parties and desires to have the decree drawn 
up by the officer on pran-ipe varied, it is not 
necessary to rehear the cause; the proper
motte is to present a petition to the court for 
that purpose. A clics v. I andyke, 17 Gr. 14.

Striking out Improper Declaration. |
—At the hearing a decree was pronounced de
claring n deed void to the extent of the in
fères» reserved in favour of tin- grantor and 
his wife, and the children of a daughter of the 
grantor, hut in drawing up the decree the 
deed was declared void as to the children of 
an intended marriage of the son of the 
grantor. T’nder this decree a sale of the trust 
estate was lmd at the instance of the plaintiff, 
a creditor who had filed the hill impeaching 
the deed ns fraudulent. The court, under 
these circumstances, refused to carry out the 
sale, and ordered the decree to lie corrected, 
and a new sale had. in which the interests 
of the children of flic marriage should he pro
tected. Thompson v. Dodd, 2<i Gr. 381.

Time 1 tided Party.]—-The court has jur
isdiction in a proper case to entertain an 
application by a party served with an office 
copy of the decree, under the general orders 
of .Tune, 1853 ( No. <!. ride •»». after the ex
piration of the fourteen days thereby limited. 
Stewart v. Hunter. 2 Ch. Ch. 2<!5.

Sec Sovereign v. Freeman, 25 Gr. 525; 
Johnson v. J toward School Trusters, 2<> Gr. 
204.

8. Other Cases.

Acceptance of — Election.] — Where a 
cause is heard on bill and answer, the plain
tiff has tin* right of electing to pay the costs 
of the day. and file replication and go to hear
ing in the usual way. And even in a case 
where lie had accepted the decree made on 
bill and answer, and on coming to settle 
minutes was dissatisfied with it. lie was 
allowed the same option, on the ground that 
lie could have exercised it on a rehearing or 
anjippeal. Russell v. Breekcn, 2 Ch. Ch. 253.

Acting on Failure to Disclose Material 
Facts.]—\ final decree of foreclosure had 
been obtained in a suit where the true posi
tion of parties was not disclosed or material 
facts had been misrepresented, and a bill was 
subsequently filed to enforce a claim against 
the party beneficially interested as plaintiff 
in that suif. The court refused to maki* a 
decree other than would have been proper had 
the true position of the parties to that suit 
been stated. Wilson v. Hodgson, 14 Gr. 543.

Consent Decree—Acting on—XcgJcrt to 
Draw up.]—The plaintiff claimed dower : a
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derree wns made l«-ss extensive than slip claim- 
oil: i lie master made his report in pursuance 
of the decree ; the solicitor on the same day 
sinned a consent to a decree on further direc
tions I icing made in certain terms stated in the 
consent: these terms were in accordance with 
the decree and report: they provided also that, 
in lieu of dower, plaintiff should he paid a 
certain annual sum named; the decree was 
not drawn up, but the agreement which it 
embodied was acted on for eight years:— 
Held, that the plaintiff was hound by it. and 
that she could obtain no relief on the ground 
that the original decree should have been 
more favourable to her. Sills v. Lang, 17 Ur. 
«II.

Death of Party.| It is regular after the 
death of a defendant to draw up a decree 
which was previously pronounced. Galbraith 
v. .1 mintruny, 1 Uh. Vh. .'$3,

Declaratory Decree — Consequent Re
lie!. |—The court will not make a declaratory 
decree simply, without directing any relief to 
the plaintiff. Therefore, where the plaintiff 
w is liable to pay to one W. .<2.000 one year 
after the death of plaintiff’s mother, who was 
alive, and the plaintiff had paid a large por
tion of such legacy to W., who had made an 
assignment thereof, the court refused to make 
any decree declaring the rights of the par- 
tics. or restraining an assignment of the 
legacy: the right to recover the legacy being 
a mere chose in action, any person accepting 
an assignment thereof took it subject to all 
equities. and took it for no more than the 
amount that was actually due in respect of 
it. Cogswell v. Sugden, 24 Ur. 474.

Erroneous Decree.]—The court will not 
assist in carrying on or perpetuating error, by 
enforcing an erroneous decree. Si it chill v. 
Struthy, 28 Ur. 80.

Offer Made at Hearing—Embodiment in 
V>-' /•,(•.]—Where at the hearing of a suit to 
enforce a purchase made by a testator, against 
the trustees under his will, it was made to 
appear that there were not funds of the estate 
wherewith to pay the amount of the purchase 
money due, and the widow of the testator 
offered to purchase, in her own name, at a 
price which was considered beneficial for the 
estate, a direction to that effect was inserted 
in the decree, in order to avoid the necessity 
of a petition being presented to the court for 
that purpose, after the usual decree should 
have boon made, Del isle v. Met'ate, 22 Ur.

Subsequent Proceedings — Decree not 
Absolute- MV/inr.]-—Proceedings under a de
cree which is not absolute are invalid. 
Clnriss v. HU is. (i P. It. 115.

The purchaser at a sale, under such a de
cree, was refused a vesting order, though 
offering to waive all objections to the proceed
ings. it being considered that it was only the 
defendants who could waive such an objection. 
lb.

Summary Decree.] — A plaintiff is not 
entitled, as of course, to a decree before the 
time for answering the bill has expired. Some 
special ground must he shewn to induce the 
court to grant it. Daridson v. MvKillop, 4 
Ur. 14(5.

Time for Proceeding on.] — The four
teen days given to proceed on a decree count

from the pronouncing, not the entering. Dines 
v. Dines, 2 Uh. Ch. 21.

Undisclosed Principal — Personal 
Decree.]—Where a purchase was made by a 
person in his own name, but in reality for the 
benefit of another, a personal decree against 
both, for the payment of the purchase money, 
was held to lie correct. Sundcrson v. 11 ur- 
dett, IS Ur. 417.

Vacating Decree as against one De
fendant- Dffrct of.] — A decree which had 
been made against several defendants, one of 
them. A., being administrator ad litem of the 
estate of a defendant who had died before an
swer. was vacated as to the defendant B., and 
leave was given to him to file a supplemental 
answer and have a new hearing of the cause. 
Subsequently who had, since the decree and 
before the appeal, been appointed administra
tor in place of A., who died after decree, 
applied for leave to file an answer setting up 
defences which his predecessor had omitted. It 
was shewn that he had been appointed pro 
I'ormit to represent the estate; that no pro
ceedings in appeal had Is-eu served upon him; 
and that no further relief was sought against 
the estate:—Held, that the vacating of the de
cree as against I’»., did not, under the circum
stances, open up tlie decree as against the de
ceased defendant's estate, and that the referee 
had. therefore, no power to allow ('. to file n 
supplemental answer. Pctcrkin v. McDarlanc,
0 A. K 264.

See Dally v. Bill, 20 Ur. 33(1, ante V.

VII. Decree anu Order pro Coxfesso.

(See also ante VI.. post XVI.)
[By 104 of the U. O. C. (1808), orders pro 

confesso were abolished and notes were order
ed to be entered when the service was lier- 
sonul and within the jurisdiction.]

1. Ex Parte Motions.

(a) Against Absent or Absconding Defcn-

See Giltnour v. Matthcirs, 4 Ur. 370; Mc
Carty v. 1 Vessels. 1 Ch. Ch. 6; Kerr v. Clem- 
mote. 1 Ch. Ch. 14: Anon.. 1 Ch. Ch. 204. 
Good fellow v. llainldy, 1 Ch. Ch. (52; Hare v. 
Smart, 1 Ch. Ch. 35U : McMieliuel v. Thomas, 
14 Ur. 240: Patrick v. Doss. 2 Ch. Ch. 450; 
Scfton v. Dundy. 4 Ch. Ch. 33.

See, also, post XXII.

(b) Other Cases.
Company — Service—Direction.] — See 

Cameron v. Upper Canada Mining Co., 4 C. 
L. J. 77.

Defunct Company.] — See Furness v. 
Metropolitan Mater Co., 1 Ch. Ch. 3G9.

Service on Attorney—Affidavit of Ser
vice.]—See Cameron v. Phipps, 1 Ch. Ch. 4.

Solicitor—Undertaking — Breach.] — See 
Shaw v. Liddell. 4 Ur. 352; Peterborough v. 
Conger, 1 Ch. Ch. 18.
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Time \ oration.]—See Grange v. Conroy, 
1 « !.. Cb. 70.

2. Xotiiv of Motion.

Default after Appearance.] —See Au
di, -Mi v. Henderson, 2 Ur. 131.

Lapse of Time after Bill Served.]—•
S'v Rroun v. Raker. 1 Ch. Cli. 7 : Heirard v. 
II nf''in, 1 ('ll. Ch. 203; McClary v. Durand, 
1 Cli. Ch. 233.

Lapse of Time after Order. | — See
Crunc v. Doyle. 1 Ch. Ch. 1.

Order 144.]—See Richards v. Richards, 2 
Ch « h. 283.

Solicitor■-Acceptance of Service.]—See 
11 in', n. 6 Ur. 277.

- - - Service oh.] — See Webster v.
O't luster, (I Ur. 278.

3. Setting usidc.

Case to be Shewn.]—See Rank of Mon- 
(nul \. Wallace, 2 Ch. Ch. 17.

Ih feniv—Strictissimi Juris.] — See 
0 v. Mills, 2 Ur. 647.

R radge Decree.]—See Mitchell v. 
Crooks, 2 Ur. 123.

Defective Affidavit of Service. |—See
(•'-/'/oil v. Johnson, 2 Ch. Ch. 210.

Erroneous Decree.] — See Switzer v. 
I iilmin. 11 Ur. 287.

Forum.]—See Kline v. Kline. 3 Ch. Ch.

Laches Rica to Jurisdiction.] — See 
// - v. II hit,. 0 C. I.. J. 3(53, ti V. It.
12U.

Leave to Defend -Terms—Cos Is.]—See 
/.• Id v I Odd, il 1*. It. 154.

Terms of Order Setting aside —
I " to Com id y with.]—See Williams v. 
Ail.mion, 1 Ch. Ch. 34.

4. Other Cases.

Corporations. |—See Counter v. Commer- 
■ I llunk, 4 Ur. 230.

Discretion.]—See Perrin v. Davis, 3 Ur.

Intervention of Defendant after
Orders. | — See Struchun v. Murney, 0 Ur.

Irregularity — Order — .Vote.] — 
\roji v. tinier Canada Mining Co., 2

See
Ch.

Motion -Evidence on.]—See McCann v. 
""d. 1 Ch. Ch. 233.

Negotiations for Settlement —Entry of 
Xotc /u mlimi. ] — See Roister v. Cochrane, 2 
Ch. Ch. 327.

Non-attendance for Examination.] —
See I/- I ' din \. UoA villa, 0 1*. R. 311.

Parties in Jurisdiction — Xofe.] — 
See Procter \. Dalton, 2 Ch. Cb. 17".

Parties out of Jurisdiction.] — See
Murshall v. Rulfour, 2 Ch. Ch. 00.

Refusal to Depose on Foreign Com
mission. | — See Prentiss v. Bunker, 4 Ur. 
147.

Several Defendants One Hearing.] — 
See Puller v. Richmond, 2 Ur. 24.

Subsequent Proceedings. |—See Perrin 
v. Davis, 3 Ur. 101.

Terms of Decree—Sicur it y for Lust In
struments.]— See Abell v. Morrison, 23 Ur.

Time — Computation.] — See Roulton v. 
McXuuyliton, 1 Cli. Ch. 210.

Traversing Note — Removal—Leave to 
Proceed.]—See 'JyUv v. Rurtchardt. 3 Ur. 
440.

VIII. Disputing Note.
Ex Parte Order to Produce.]—A dis

puting mile is not equivalent to an answer 
so as to entitle a defendant to obtain ex parte 
an order to produce. Richardson v. Beaupré, 
2 Ch. Cli. 54.

Mistake in Entering—Leave to .1 nswer 
; —Statute of Limitations.] — An application 

was made to vacate a pnecijie decree taken 
into the master’s office, and to allow, instead 
of a disputing note, an answer to be lijed 
setting up the Statute of Limitations. The 
application was held to be properly made in 
chambers, and was granted, it being shewn 
that the note was tiled through the mistake of 

I a solicitor in supposing that the defence of 
j the statute was available under it. Under a 
I note disputing the amount of the plaintiff’s 
I claim, filed in a mortgage suit, questions as 
i to the correctness of the account alone can 

be entered into. The Statute of Limitations 
1 cannot lie set up as a defence in this way,
I but must be pleaded. Cuttanaeh v. Vrquhurt,
| (5 I». U. 28.

Statute of Limitations Arrears of In
terest --Taking Accounts.]- - Held, reversing 

I the decision in 24 Ur. 457, that it is unneces
sary to plead the Statute of Limitations in 
mortgage suits to prevent the recovery of more 

j than six years’ arrears of interest in taking 
I the accounts before the master, as the tiling 
j iif a disputing note is sufficient. W right v. 
j Morgan, 1 A. R. (513.

IX. Filing Papers.
Affidavit Verifying. | -On a motion for 

a summary reference, the affidavit verifying the 
! hill must be tiled before notice of the motion 
j is served, and referred to by the notice, 
j Cran ford v. Wilkinson, 2 Ur. 40(5.
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Bill. | Where n bill had been filed not com- 
plying with tin- orders. the date* not bving 
expn-ssed in ligures, although tlie bill was 
printed, mid not bring in idea type, nor of the 
usual size, as required by the orders, tlie ser
vice of a copy of it was set aside: the fact 
of tin- deputy registrar receiving and filing it 
not being deemed a bar to the motion. Cosscy 
v. Dueklow, 2 Cli. Cli. 227.

Officer — Ministerial Art — Motion — 
A lit" at. | When a deputy registrar or other 
officer, whose duty it i< to file papers, receives 
and tiles a paper duly presented to him for 
that purpose, lie does a ministerial act. and 
leaves the regularity of the proceeding on the 
part of the person presenting the paper to be 
objected to by any who may have an interest 
in objecting. W'aterous v. Farran, (i P. It. ill.

An application to the referee impeaching 
the propriety of the tiling is not an appeal or 
in the nature of an appeal from the deputy 
registrar, or other officer, si» as to deprive the 
referee of jurisdiction under .'14 Viet, c. 10, s. 
- (O.) ih.

----- ;— Irregular Filing.]- A paper mailed
or delivered to a deputy registrar or other 
officer, elsewhere than a. iiis office, to be filed, 
cannot Is- treated as a tiling; but if he after
wards tile the paper in his office, previous 
irregularities in its delivery to him are, gener
ally speaking, cured, liages v. Slii< r, «1 P. It. 
41.

X. Heaiuxu.
1. Entry or Sitting down.

Costs.|—See Armour v. Xohie, 3 Ch. Ch.

Further Directions—Delay.]—See Poole 
v. Poole, 2 Ch. Cli. 370.

-------- .Yo/icf.] See Cook v. Gingrich, 12
<lr. 410.

Irregularity — Striking out — Costs — 
tlliji i lion—Ihln a. | — See City of Toronto v. 
McGill, 1 Cli. Cb. 10.

Irregularity — striking out — Costs — 
Objection —H din r.J- See hilluly v. Graham,
2 Ur. 281.

Order pro Confesso — Decree.] — See 
Glass v. Moore, 4 C. L. .1. 228.

Time — t ''imputation.]— See Heard v. Gray,
3 Ch. Cli. 104.

> i Prentiss v. Hunker. 4 Ur. 147. ante 
VII. 4; Crync v. Doyle, 1 Ch. Ch. 1. ante YU.

2. Xcw Hearing.

Absence of Defendant at Hearing —
Solicitor s Slip — Merits—Petition—Forum.] 
—Where defendant's solicitors, through the 
neglect of their clerk, were not a wan- until 
after the hearing that the cause had been set 
down or notice of hearing served, and the ques
tion raised by the answer was ns to defend
ant's liability on a judgment recovered against 
him by his solicitor, tlie court allowed a new 
hearing after the decree was drawn up and 
entered, on payment of costs. The application

for such a purpose should be by petition to 
the court, and not by motion in chambers. 
Donovan v. Denison, 2 Ch. Ch. 284.

Surprise Evidence.]—A defendant knew 
precisely the question to be tried at the h ••- 
ing, but took no steps to adduce any evidence 
on his behalf, and a witness whom he would 
have called was called by the plaintiff, and 
gave evidence which the defendant swore was 
different from what he had anticipated he 
w ould give :—Held, that this was not such a 
case uf surprise as entitled the defendant to 
have the cause reopened, in order that there 
might be a new hearing, and a motion made 
for that purpose was refused with costs, al
though the defendant swore that the evidence 
given by the witness had taken him by sur
prise. and that the same was incorrect, and 
would he contradicted by the wife and son of 
the defendant. Slurritt v. Beattie, 27 Ur. 4U2.

3. Xoticc of Uearing.
Countermand. |—Qua-re, has a plaintiff a 

right to countermand a notice of hearing, ami 
if lie does so, cannot a defendant proceed with 
the hearing not withstanding. Itieliurdson v 
Moser, 1 Ch. Ch. 18.

Irregularity -Costs.]—Where a notice of 
hearing is irregular in form, and the opposite 
party does not take the objection until tin
ea use is called on, he is not entitled to costs. 
Stevenson v. lloddtr, 15 Ur. 542.

Style of Cause. |—It is sufficient in a no
tice of hearing to name in full the first plain
tiff and first defendant : the words “ and an
other.” or “ and others.” after the name, are 
sullieient. Stevenson v. lloddtr, 15 Ur. 542.

Time—Past Day—Terms—Leave to Item to 
Motion.]—Where a notice of hearing had been 
given, and by a mistake in naming tlie month 
it was for a day past, the court allowed it to 
stand, putting the parties on terms as to rests, 
and changing the venue for the convenience 
of going to hearing. Scott v. Burnham. 3 Ch. 
Ch. 3UU.

Where such notice had been moved against 
before the referee, and the affidavits failed to 
negative the receipt of any other notice, and 
the motion consequently was refused, but leave 
was given to renew it :—Held, that the giv
ing time to renew the motion was an unwise 
exercise of discretion, and that it was open :o 
the Judge on appeal to ignore or reverse it.

4. Postponement or Adjournment.
Absence of Witnesses- -f 'osts. | -WI.-to 

a cause is withdrawn on account of tin- il>- 
sence of a necessary witness for tlie plaintiff, 
and lie shews that lie has made diligent eff"i 
to secure the attendance of such witness, who 
is residing within tlie jurisdiction, hut fails 
to secure it. the costs of putting off the ex
amination will, as a general rule, be costs 
in the cause. In all other cases the costs 
will he disposed of necording to circumstances 
and in the diseretion of the Judge. Pat ti
son v. MeXah, 12 Ur. 483.

A motion was granted for postponing the 
hearing and examination of a cause, on the 
grounds of the absence of a material witness,
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! not in* of hearing had been given, ni- 
jli tin1 cause had been at issue for some 
l.s previous. 'J'lie costs of such a motion 
-I' in the cause, Graham v. Machell,

j ni. eh. 370.

It i* the practice to make the costs of post- 
i _ the hearing of a cause, where sufficient 

'mils are shewn for such postponement. 
- n in the cause. The engagements of a wit- 

I.'--. "ho was a senator of the Dominion and 
iher of the executive council, at his 

• I - ai Ottawa, where the senate was in ses-
were deemed sufficient excuse for not 

: i" 11ring liis attendance, and good grounds 
; putting off the hearing, /fee* v. Attorney- 

(/- a- "il, 2 Ch. Ch. 380.

Addition of Parties—Further Evid- 
Wliere after tlie evidence at the hear- 

is closed on both sides, the court ordered 
••ause to stand over to add a party, fur- 

■ ideiiee between the original parties was 
I to he inadmissible at the adjourned hear- 

\ttorney General v. Toronto Street It. 
Il ' V. 15 Or. 187.

Delay in Executing Commission.] —
U ; 11 a commission to take evidence abroad 

1 not be executed in time, by reason of 
Iucss of the commissioner, the plaintiff 

■ allowed further time to set the cause 
for examination and hearing. McIntyre 

' ndn t o., 2 Ch. Ch. 404.

Further Evidence. |—Where the plain- 
-mng on helialf of himself and the other 
"f kin of an Intvstatc. alleges in his bill, 

d"*'- not prove, that the next of kin are 
> mérous to be made parties by name, that 

■ are resident out of the jurisdiction and 
■"!' unknown, the court will either allow 

I I'C to Stand over to supply this proof, 
< - "ill direct nil inquiry by the master ns 

^iiext of kin. .1/ussclman v. Snider, 3

'Vi re a cause was brought on to be heard, 
1 '"it of the Attorney-General, for the
1 of a grant of laud alleged to have been 

stake, ami tin* evidence adduced 
-ulliciently establish the mistake, the 

dive ted the cause to stand over to ad- 
: unher evidence. Attorney-General v. 

' 5 Ur. 181.

\ iefendant having by his answer set up 
matters of defence, which, through 

iii. he had omitted to give evidence of, 
"i t, at the hearing, directed the cause 

■ ml over, with liberty to both parties 
den< e upon those points. A u,. « 

nr, 5 Ur. tW9.

'• kvld a I wind for the conveyance of 
. and assigned it absolutely to 1$., 

' lie purpose of security only. It. sold 
to i and O. sold to others, 

"re his purchase, had no notice that the 
■ I!, was a security merely. A. having 
bankrupt, his assignee applied to re- 

iiid was held entitled, in the absence 
v 'vidence that C. was a purchaser 

but the court directed the cause 
I over, with liberty to C. to give such 

■; upon payment of costs ; unless the 
•should desire also to give evidence, 

! h case the cause was to stand over 
it costs. Cherry v. Morton, 8 Ur. 402.

Time of Application.]—A motion to 
postpone the hearing of a cause made before 
the secretary on the day on which the cause 
was to he heard in an outer county, was re
fused. McEuan v. Orde, 2 I'll. I'll. 2 So.

5. Rehearing.

Amendment of Decree -Set-off.]—See 
Robertson v. Meyers, 2 Ur. 431.

Deposit.]—See Great Western It. IF. Co. 
v. Deafardint Canal t o., ;i Or, BOB,

Effect of Reversal of Decree — Lis
Pc mie ns. ]—See Giuliani v. Chalmers, 2 Ch.

Extension of Time.]—See Winters v. 
Kingston Permanent HuHding Society, 1 Ch. 
( 'll. 214 ; Dickson v. II urn ham, 2 Ch. Ch. 430 ; 
Stevenson v. Me hoi. 2 Ch. Ch. 183 ; Fleming 
v. Duncan, 3 Ch. Ch. 53; Romanes v. Fraser. 
3 Ch. Ch. 53; Cameron v. Wolf Island Canal 
Co., 3 Ch. Ch. 54; Urigham v. Smith, 3 Ch. 
Ch. 313 ; Re Mullarky, •! IV It. 95; Winnett 
v. Itenwiel. 'i V. It. 233; Robertson v. Rob- 
ertson, 7 I*. R. iis.

Petition for - Grounds- Confinement to. | 
—See McMaster v. Campion, 5 Gr. 549.

Setting down -Time—Notice.]—See In 
re Miller, 12 Ur. 73.

Several Defendants—1‘artics to Rehear- 
ing. ]—See Disc ox v. Lander, 24 Ur. 250.

---------- Rights of Xon-applieants.]—See
It lack v. Black, 9 Ur. 403.

Several Rehearings.] — See Cook v. 
Walsh, 1 Ur. 209, S. C., 2 Ur. 025.

---------- Parlies.]—See Paterson v. Holland,
8 Ur. 238.

Status of Applicants—Creditors.] — 
See Mulholland v. Hamilton, 12 Ur. 413.

Stay of Proceedings.]—See Campbell v. 
Eduards, 0 1\ It. 159.

---------- Security.]—See Stovel v. Coles, 10
C. L. J. 342.

Waiver—Acting on Decree.]—See Keith 
v. Keith, 25 Ur. 110.

See O'Donohoc v. Hcmbroff, 20 Gr. 350.

XI. Indorsement of Papers.

See Campbell y. Tucker, 7 I*. It. 135; 
Aik ins v. Kelson, 3 C. L. J. 09; Redman 
v. Ilroicnseotnbe, 9 C. L. J. 101, 0 V. It. 83; 
Conti s v. Edmonson, 2 Ch. Ch. 439 ; Bennett 
v. O’.1/earn. 2 Ch. Ch. 107 : McDonell v. Upper 
Canada Mining Co., 2 Ch. Ch. 400.

XII. Irrégularité

Estoppel - Counter-irregularity.]—The 
fact that a party objecting to an irregularity
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lins himself committed a similar ivregulnrity, 
which in a measure led to that objected to. 
does not estop him from taking the objection. 
Denison v. Denison, 4 ( !.. J. 4.”*.

Motion against Slain* of Applicant* - 
Partii*.]—Two defendants moved to set aside 
a notice of hearing, and to strike the cause 
out of the list, on tlv ground that the answer 
of some co-defendants had been filed without 
authority from them, and therefore the litiga
tion might be re opened by them : -Held, that 
the parties whose names were improbity used 
were the only persons who could move to set 
aside proceedings. The defendants whose 
names had been so used subsequently moved in 
set aside the proceedings. The application was 
adjourned by the referee before the Judge at 
the hearing, who ordered the cause to lie struck 
out with costs. (Juant: v. Sin (hcr, tî V. it. 
1*1.

--------- fftrictixrimi furls.] Where a party
seeks to set aside a proceeding on technical 
grounds, his own case will be judged strictis- 
siuii juris ; and if he move on insufficient ma
terial's. he does so at his own risk, and the 
court will not aid him. The court will not 
encourage the taking advantage of an error 
which is obviously a mere slip, and does not 
mislead, and is not calculated to mislead. 
Scott v. liurnhain, It Ch. Cli. 399.

--------- Time.]—A parly complaining of an
irregularity must come promptly and move 
against it either within a reasonable time, or 
the time limited in the order or notice com
plained of. Thus where a party was directed 
to pay a certain sum of money within eight 
da vs. but did not move against an irregularity 
in the order for several weeks afterwards:— 
Held, that he came too late to complain. 
Miller v. Miller, V L. J. 132.

Notice of Motion -(ironml*.]- A notice 
of motion to set aside proceedings on grounds 
of irregularity, should state the grounds of 
the alleged irregularity. Poole v. Poole, ‘J Ch. 
Ch. 37V.

A notice of motion to set aside any proceed
ing for irregularity must state the grounds re
lied on. Doniily v. Joiich, 4 Ch. Ch. 48.

Pleading -Taking off File*.]—Held, that 
where a party files a pleading without serving 
notice thereof on the opposite party, such 
pleading may be taken off the files for ir
regularity with costs. McDougall v. Bell, V 
L. J. 133, not followed. Lewis v. Jones, 9 
L. J. 133.

It is irregular to move in chambers to take a 
bill off the files because the prayer is unintelli
gible. Although the registrar or deputy regis
trar may have filed a bill not printed in com
pliance with the orders of court, a motion to 
take such bill off the files for such non-com
pliance is regular. Cossiy v. Ducklow, 4 C. 
L. J. 17.

Relieving against.1—The court has jur
isdiction to relax its general as well as its 
sjtecial orders, and will in its discretion do so 
to further the ends of justice so as to relieve 
a suitor against difficulties occasioned by a 
solicitor. Devlin v. Devlin, 3 Ch. Ch. 491.

Waiver l sking for Time.]—When defen
dant's solicitor, on asking the solicitor of the

plaintiff, a married woman, for further time 
to answer, handed him the affidavit on which 
lie intended to move, which stated that it 
would be necessary to apply to have a next 
friend appointed to the plaintiff before answer
ing. but omitted to call the attention of the 
plaintiff's solicitor to this statement, who 
without reading the affidavit indorsed a con
sent for ten days' further time to answer : — 
Held, that lie had waived his right to object 
to the bill as being filed by the plaintiff with
out a next friend. Mallory v. Mallory. 7 I', 
it. in;.

--------- Demand.]—Where, after an irregu
larity of service, the party having the right to 
insist on it. serves a demand which it would 
put the other party to expense to fulfil, he 
waives the irregularity, Carpenter v. I'ily of 
Hamilton. 2 Ch. Ch. 282.

---------Step in Cause—Xotire.] —Though
a part y may search the papers filed in a 
suit, yet unless it is shewn that lie has ac
tually seen the pleading complained of as ir
regular, he may move after the next step in 
the cause to have it taken off the files. 
Lewis v. Jones, 9 L. J. 133.

The rule in the court of chancery is similar 
to that in common law, that a party to a 
cause who takes a fresh step in the cause after 
notice of an irregular proceeding on the part 
of his opponent, thereby waives the irregular
ity. Manning v. llireley, 2 C. L. .1. 332.

See liriyhain v. Smith, 2 Ch. Ch. 2T»7.

XIII. Juixie on Referee in Chambers.

Adjournment before a Judge. | —
When a party moving desires to have his ap
plication heard before a Judge, it does not 
entitle him to have it heard at a future day, 
but it may be heard at once. Lachlan v. It< y- 
nolda, Monk v. Waddell, - Ch, Oh, 154,

The court will not encourage the hearing 
of a motion before a Judge, where tic* object 
of doing so is obviously to gain time after it 
has been refused by the secretary, lb.

Under order .It 12 the referee will order such 
matters only as can regularly bo brought oa 
before him in chambers to be heard before a 
Judge, if lie think proper. Lapp v. Lap/». 3 
Ch. Ch. 234.

Adjournment into Court. | -A Judge 
in chambers lias a discretion to refuse to ad
journ any matter to he heard in court. \Yal*h 
v. DcBlaquiere, 12 Qr. Ht7.

Commission de Lunatico.]—A Judge 
in chambers granted an application for a 
commission de lunatico inquirendo ; the or
ders of June, 1833. giving to him authority to 
act in such a matter. He Stuart, 4 Ur. 44.

Court Motion — Consent.]—A motion 
which is strictly and properly a court mo
tion. will not be taken in chambers bv the 
consent of parties. A motion so made in 
chambers was refused, hut without costs. 
Thompson v. Freeman, 4 Ch. Ch. 1.

Habeas Corpus.!—A Judge sitting in 
chambers pursuant to the orders of 1853. is
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iinîlioriwd to grant a writ of habeas corpus. 
/;, Raton, 1 Gr. 147.

Restriction to Chamber*.]—The court 
I,,.1,1. i liai whatever applications can, under 
: I,,. i iM orders, lie made in chambers, must 
l„. made. Moffatt v. Ruddle, 4 Ur. 44.

Sn: Dudley v. Berczy, 2 Ch. Ch. 400.

2. Refine or Secretary—Appeal from Dccl•

\ party cannot use affidavits not used be- 
f,,iv the secretary, or make a new case on an 
,i• • t,.• 11 : nor will the court entertain a motion 
i,, V instate a hill based on grounds which 
,, ji,t have been shewn in resisting a motion 

\ solicitor should not treat with a
! I lu a cause in the absence of the soli- 

of such party. Bank of Montreal v. 
Wilson, 2 I'h. I'h. 117.

on an appeal from the referee the case will 
I........lined strictly to that made on the ori
ginal motion, and only such pleadings or other 
documents as were then read can lie used. 
The court will inform itself of what these 
were, and take notice of its own records and 
proceedings when necessary. When a quv<- 
tioii arose as to what pleadings had been read 
-ai a motion, the court sent for the referee's 
notes, and was guided by them. Benin v.

. 3 «'h. i'll. 158.

3. Referee—Jurisdiction of.

Appointment of Administrator ad
Litem. | A ....lion under It. 8. O. 1877 c. 4it.
- !*. to appoint an administrator ad litem of
'I....state of a deceased person, may be made
hei--re the referee, as that section merely ex-

i jurisdiction already possessed by him
- !• r « i. o. r»ti. COliver v. Swaysie, 8 I*. It. 

42.

Directing Reference to Master.]—One
H filed a hill for redemption, which was dis- 
h "'I with costs. II. remained in possession.
:i|hl ......  time afterwards, in a suit to wind
up ii partnership, on a motion for an order re- 
1 'iring 11. to attorn to the receiver, it was re- 
i' i i' d to the master to ascertain whether he 
held as tenant or was in possession as mort- 
;- i: i- and still entitled to redeem, and a day 
app"inted fur that purpose. On motion be- 
i"i-' 11.- referee to set aside this order, the 

made an order referring the matter 
- the master. On appeal this order 

" |s - 1 aside, for the reason that it was not 
1 ’!"• jurisdiction of the referee to order 

:| ' vnee to a master to ascertain such a
' i ;•«•. and the original order was also re- 

I 1er the same reason. Brown v. Dot- 
l"'d. it V. !.. J. 313, U 1». It. 113.

Leave to Appeal from Report. | — A
' ’ 1 '' leave to appeal from a report after
'■ '. ' !uis expired, need not be made before 
‘ Runnel v. Brueken, 3 Ch. Ch. 488.

Payment into Court.] — The referee in 
has no jurisdiction to make an or- 
vment into court by an executor or 
itor of amounts admitted by him to

lie in bis hands. R< Curry. Wright v. Curry, 
Curry v. Curry, 8 P. It. 340.

Payment out of Court. | —See In re Sit- 
hy. 8 P. It. 342.

Reference to Master. | - See (Jin en \. 
Smith, 7 P. It. 420, post XIV. 1 (cj.

Striking out Interrogatories. | Tic
referee has n<> jurisdiction i-- strike out iiii. r- 
rogalories for impertinence. Williams v 
Corby, 8 P. It. 83.

XIV. Masters and References.
1. Appeal* from Report*.

(a) Co*/* of.

The report settled the priorities of incum
brancers as they appeared, without determin
ing whether the prior one had not lost his 
right in consequence of his conduct, leaving 
it to the party aggrieved to have the report 
set right on appeal. The court gave the ap
pellants their costs of appeal. IIuntinydon v. 
i on Brovkin, 8 Gr. 421.

Where, on an appeal, some objections a ri
al lowed with costs and some disallowed with 
costs, the appellants are entitled to all the 
costs of the appeal that are exclusively appli
cable to the objections allowed, and to a share 
of those costs common to all the objections, 
according to, not the mere number of the ob
jections as stated in the notice, but to the 
really distinct grounds of appeal. The same 
rule applies to the respondent’s costs. Bank 
of Montreal v. Ryan, 13 Gr. 204.

Where an appeal from the report of the 
master in a foreclosure suit failed on the main 
point and succeeded only in respect of a small 
sum, the court gave the respondents the costs 
of appeal. Brownlee v. Cunninuhatn, 13 Gr. 
380.

Where it was considered that the finding 
was a lit subject for discussion, the court dis- 
missed an appeal without costs. Securd v. 
Terryberry, 14 Gr. 172.

Where an appeal was dismissed on a ground 
raised for the first time on the appeal, and not 
taken in the master’s office, the court refused 
costs. Reward v. Wolfenden, 14 Gr. 188.

The plaintiff appealed from the report of the 
master, stating eleven objections thereto. On 
the argument he abandoned one, two were 
found in his favour, and the remaining eight 
were decided against him. hut they embraced 
only four distinct questions. Under the cir
cumstances, the court, instead of giving one 
set of costs to the plaintiff and another to the 
defendant, directed the costa of the appeal 
generally to he taxed to the defendants, de
ducting therefrom one-fourth in respect of the 
partial success of the plaintiff. Ferguton v. 
Frontenac, 21 Gr. 188.

Where executors have appealed, infants in 
the same interest need not appear, and will 
not he allowed costs if they do. In such a 
case where they had appeared and contested, 
the guardian was allowed only an attending 
fee without brief. McLaren v. Coomb*, 2 Ch. 
Ch. 124.
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1 III petition, an order was made referring it
costs of each ex-

of an appeal dismi ssi‘d with costs.
i*r hail refused to tax any but

the co- executor, tin-v having severed
ill the ir defend •. Stinson \■. Martin, 2 Ch.
('ll. M

(b) Dismissal or Allowance of.
On Q«estions of Fact.| Where the evi

dence before a master is conflicting, his judg- 
lueiit mi it is, in general, accepted by the court 
ns correct, and not to be reversed on appeal. 
It an v. Itrown, IS Gr. «81.

All hough the rule is. that the court will not 
readily interfere with the finding of the master 
upon a question of fact, and that where there 
is a balance of evidence causing the determin
ation of questions of fact to lie determined al
loue t her on the credit to lie given to particular 
witnesses, it is almost impossible for the court 
in overrule the decision of the master, still, 
if the court finds a balance of direct testi
mony. and the circumstances of the case point 
strongly against the conclusion at which the 
master has arrived, there is no reason why the 
court should not review the evidence and re
verse the master's finding. Chard v. Meyer a. 
I'd (ir. 358.

Although the rule is, that if the decision of 
a question of fact depends altogether oil the 
credit to be given to direct testimony of con- 
lliciing witnesses, the court will adopt the 
finding of the master: still, where the evidence 
of the mortgagor and mortgagee differed as to 
an arrangement that a mortgage, which had 
been satisfied, should be allowed to continue as 
collateral to notes held by the mortgagee, and 
the mortgage deed had been allowed to remain 
in the hands of the mortgagee undischarged, 
and the mortgagee had also retained posses
sion of the title deeds, the court considered 
these circumstances as strongly confirming the 
direct evidence of the mortgagee, and reversed 
the decision of the master, who had found 
against the fact of such an agreement having 
been made between the parties. Morrinon v. 
Robinson, lit Or. 480.

The parties to a cause are entitled, ns well 
<m questions of fact as on questions of law. to 
demand the decision of an appellate court, and 
that court cannot excuse itself from the task 
of weighing conflicting evidence, and drawing 
its own inferences and conclusions, though it 
will always bear in mind that it has neither 
seen nor heard the witnesses, ami will make 
due allowance in this respect. Armstrong v. 
Huge, 25 Or. 1.

Where the evidence against the plaintiff 
• mild at most only raise a case of suspicion, 
the court overruled the master's finding, the 
effect of which was to shew the plaintiff guilty 
of forgery or other criminal offence. Ib.

Although the rule of the court, as stated in 
Daily v. Brown. 18 Or. «81, is not to overrule 
ih<> master upon a question of credibility of 
evidence, still, where upon a careful examina
tion of the evidence adduced in support of the 
master's finding, and that in contradiction of 
it, it was clear that the master had erred in 
the proper weight to be attributed to the evi
dence. and it did not appear that lie had pro
ceeded on the manner or demeanour of the 
witnesses, the court reversed the finding of the 
master, although upon a question of fact. Ih.

Circumstances under which the finding of 
the master upon questions of fact will be re
versed. st. John v. Rykcrt, 4 A. H. 21:$.

l'pmi the evidence, the finding of the Judge 
lliai .So.imni was advanced by the plaintiff to 
tin1 defendant upon a mortgage for that 
amount, instead of $5(tU as contended by the 
defendant, was ullirmed, but the master's find
ing. which the Judge had adopted, that a 
note for ÿôlU had not been paid, was reversed. 
Ib.

< hi a question of rent, there was a conflict of 
evidence as to the amount thereof. On appeal 
from the master's finding : — Held, that the 
witnesses having been examined before the 
master, he was a better judge than the court 
as to the weight to be given to the testimony 
of the respective witnesses ; and the question 
as to the proper sum to be allowed for rent, 
a as one with which the master was quite as 
competent to deal as the court could be. 
I.iitlu v. Drunker, 28 Or. 1U1.

The defendant was the assignee of n policy 
of assurance on his brother's life, in trust to 
pay himself certain moneys ami expend the 
residue in the support and maintenance of the 
assured’s family, and having made further ad
vances on the advice of his brother, who was a 
practising barrister, he took a second assign
ment of the policy absolute in form. On the 
death of the assured, the defendant, asserting 
a right to obtain payment of the policy, went 
i. the head office of the company in the United 
States, in order to hasten the payment, pend- 
"ig a dispute with the plaintiffs—the family 
of the assured—as to his rights. In taking 
the accounts between the parties, the master 
found that the defendant acted botiA tide in so 
doing, and allowed his expenses, although the 
company, at the instance of the plaintiffs, re
fused to pay him, and sent the proceeds of the 
policy to their solicitors in Toronto, to be paid 
over to the party entitled :—Held, that, as the 
defendant was under either assignment en
titled to possession of the fund—either as 
trustee or individually—and as the master, 
under all the circumstances, thought fit to 
allow such expenses, and it did not appear 
clear to the court that such allowance was 
wrong, the item should be allowed. Held, 
also, that the master had properly allowed to 
the defendant in his accounts a fee of $10 
paid by him to counsel for advice ns to his no
tion in respect of the two assignments. II a yet 
v. llaycs, 20 Gr. 90.

On an appeal from the master on a qnes- 
I ion of the weight of evidence, the court, 
though not satisfied ns to what was the actual 
truth of the case, could not say that the 
master was wrong, and therefore dismissed the 
appeal with costs : liberty being given to the 
appellant, however, to examine the witnesses 
again at the next sittings before the Judge 
■ lio heard the appeal so ns to enable him to 
dispose of the matter with greater satisfac
tion to himself, in which case costs would be 
reserved. McArthur v. Prit lie, 29 Gr. 500.

(c) Entertaining of Appeal.
Allowance of Commission and Dis

bursements.!—Where a master in his dis
cretion fixes the commission to lie allowed to 
parties under G. O. «4.*$. and settles the dis
bursements in the suit, there is an appeal to 
a Judge in chambers from his finding. The
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: -u'inviits should he submitted to the mas-
, . ordinary for revision, like other hills of

Campbell v. Campbell, 8 1*. It. 159.

Cesser of Interest.]—Parties who have 
no ,nher interest in the matter to which the 
i i relates cannot appeal from it. Thump- 
,..r, , Luke, 10 (Jr. 281.

Findings of no Importance.]—Parties
appeal against mistaken findings which 

.a-,, m.>t of practical importance to them, 
jIt they may affect other parties inter se. 

i - v. McKinnon, 17 Gr. 525.

Incumbrancer — Priorities.] Where an 
hrancer, who objected to the order of 

i r. r y in which he was placed, appealed 
ir.11, iiie finding of the master, the court con- 
. I this the more convenient course, al- 
th,.i Ji he might have moved to discharge the 
: r's order. MeDunald v. Rodger, 9 Gr.

Question Arising on Further Direc
tions. I The master by his report fourni that 
ü tutors had paid to some of the children 

testator, all of whom were equally en- 
lii1 ! under the will, different amounts, and 
i.. mm.. ,,f them nothing, the estate proving in- 
sullii ieni : Held, not a ground for appealing 
from the master's report : but that the ques- 

u bother the executors were estopped 
fin! denying the sufficiency of the estate to 
! k‘ payment to all the children equally, or 
h-| .■ t!...i- those paid were bound to refund, was 
.T;- proper to lie discussed on further diree- 

McMUlan y. UcMWan, 21 (Jr. 808.

Regularity of Proceedings in Mas
ter's Office.] -The master overruled certain 
- i ! intis raised before him ns to the regu- 
!ir" in point of form of certain proceedings

• ! - office. On appeal the court considered 
ifat i' would have been proper to allow the

mils, but refused to interfere with his 
ml and dismissed the appeal, but without 

Srulthorpe v. Burn, 12 Gr. 427.

Report on Reference back.] - -Where a 
pa:•1 pealed against the master’s report.

Min- of the grounds were allowed and the 
1 referred back to be reviewed Held.

it nn appeal against the further report
• ' would not lie for matters disposed of 
t • :l • first report, and not objected to on the

i'-t appeal. Rush v. Perrault, 13 Gr. 200.

Report under Void Order of Refer
ence.! The referee has no jurisdiction to 

m order under «. 35 of the A. J. Act, 
i furring it to the master to determine 
r a conveyance made by a judgment 

- fraudulent : and the chancellor re- 
! to hear an appeal from the master’s ru

ling that all proceedings under such 
• re null and void. Queen v. Smith, 7 
H).

Broun v. Dollard, 0 P. R. 113, ante
NiP. y.

Ruling on Evidence.] - There may, in a 
’ case, lie an appeal from a master’s 

•is to the inadmissibility of evidence, 
lie makes his report. McDonald v.

1 K 12 Gr. 552.

• ond Appeal Partie».']—Three parties 
i' liases before suit, and two of them

only being charged by the master with com
pound interest in respect of their respective 
purchase money, they appealed unsuccessfully 
against the charge, and they afterwards ap
pealed against the charge of simple interest 
only to the third party :—Held, that such ap
peal was regular. Denison v. Denison, 17 Gr.

Trifling Amount.]—The court will not 
entertain an appeal when the matter involves 
only a very trifling amount. McQueen v. Mc
Queen, 2 Oh. Cb. 344.

(d) Forum,

See Could v. Burritt, 1 Ch. Ch. 250 ; Led- 
paid v. McLean, Fitzgerald v. I'pper Canada 
Building Society, 1 Ch. Ch. 183; Graham v. 
(Jodaon, 2 Ch. Oh. 472; Bentlg v. Jack, 2 Oh. 
Ch. 473 ; Jay v. Mucdoncll, 2 Cb. Ch. 71; 
thahame v. .lndcntoii, 2 Ch. Ch. 303 ; O'Dono
hue v. llemhroff, 9 C. L. J. 312.

(e) Time for Appealing.

See Mitchell v. Mitchell, 22 Gr. 23: IIaye» 
v. liage», 8 P. It. 540; Dudley v. Berczy, 3 
Ch. Ch. SI ; Caisse v. Burnham, 0 P. It. 201 ; 
Thompson v. Luke, 10 Gr. 281 : Cozens v. .!/<•- 
Dougall, 1 Ch. Ch. 29; Cade v. Xeirhall, 1 Ch. 
Ch. 200 ; Thompson v. Walker, 1 Ch. Ch. 2(5*5; 
Coates v. Metilashan. 2 Ch. Ch. 218; Mc
Queen v. McQueen, 2 Ch. (’ll. 417 : Dickson v. 
A eery, 3 Ch. Ch. 222; DeBlaquiere v. A rm - 
strong, Armstrong v. Decdes, 5» C, L. J. 363; 
Chard v. Meyers, 3 Ch. Ch. 120 : Russel v. 
Brueken, 3 Ch. (’ll. 488; Naah v. tHover. (5 P. 
It. 2(57; Roue v. Wert, 1.”, C. L. J. 32(5; 
Finklc v. Date, 7 P. It. 413; Brigham v. 
Smith. 3 Ch. Ch. 313; Mitchell v. Mit< licit, 22 
(Jr. 23; Grimshaw v. Parks, (5 L, ,1. 142; 
Jackson v. Gardner. 15 (Jr. 425, 2 Ch. Ch. 
3S5 ; Larkin v. Armstrong, 1 Ch. Ch. 31.

(f) Other Cases.

Account Retaken on Appeal.1 —Upon 
nn anneal the court, instead of referring the 
case back to the master, or directing a re-argu
ment. considering the great delay and expense 
to which the parties had been already sub
jected, undertook the settlement of the ac
count, and made an order varying the finding 
of the master to suit the true state of the ac
counts between the parties, so far as the evi
dence would enable them to do so. Saunders 
v. Christie, 7 Gr. 149.

Certificate of Taxation - 1/ofion.]—The 
proper mode of appealing from the master’s 
certificate of taxation is by motion and not 
by petition. In re Ponton, 15 Gr. 355.

Correction of Report by Order.] —
Where the correction to he made in the mas
ter’s finding is simple, the alteration can he 
made by the order drawn up on the appeal, 
without a reference hack. Teeter v. St. John, 

j 10 Gr. 85.

Disqualification of Master—(. round of 
1 ppeal—Waiver.]—See Cotter v. Cotter, 21 

i (Jr. 159.



5519 PRACTICE. 5520

Exceptions to Report.] — Under the 
order abolishing exceptions to the master’s re
port. the appellant stands as under the old 
practice lie would have done before the master 
on bringing in objections, and with that single 
restriction the whole case is open to him on 
the appeal. I)uvi<lnun v. Thirkcll, 3 (Jr. 330.

Judgment, on Appeal—Future Applica- 
linn of A—Where the judgment on an appeal 
from the report enunciates a principle which 
is applicable to other parties and other points, 
the master should so apply it in the further 
prosecution of the reference. Damon v. 
Damon, 17 (Jr. 300.

Motion while Appeal Pending.]—The
master's report is primil facie evidence oi 
what it contains, unless appealed from. No 
motion founded on such report can be enter
tained while the appeal is unheard. A ic/iof* 
v. McDonald, 0 (Jr. 504.

Next Friend of Married Woman. | -
On an appeal against the report of the master 
bv a married woman and her husband, de
fendants in the suit, it is not necessary that 
the married woman should have a next friend : 
such case differing from an application by a 
married woman alone. Hancock v. Mollroy, 
18 Gr. 209.

Notice of Appeal.]—It is not necessary 
to state in the notice of motion, the points on 
which the party desires to appeal : provided 
they appear in the papers filed in support 
thereof. Horn a mu v. Herns, 2 Ch. Ch. 3(53.

Objection not before Master.] — An ob
jection based on the Statute of Limitations 
cannot be made by an appellant against the 
master’s report without having been taken be
fore the master, ltrigham v. Smith, 18 Gr. 
224.

Omission from Report — Referai cc 
hack.1 — After the advertisement of sale, it 
was discovered that the report had omitted 
to include two items of interest :—Held, that 
there was no necessity for appointing a new 
day for payment ; and it was referred to the 
master to take a fresh account of plaintiff’s 
claim, and to amend his report; and leave was 
given to fix a Î16W Upset price mid to postpone 
the sale if necessary. lies sc y v. Graham, 9 
L. J. 82.

Order on Appeal.]—III an order made on 
appeal from a master’s report, the grounds of 
appeal should be recited. Doicncy v. Roaf, 0 
V. It. 89.

Parties to Appeal.1—By the report exe
cutors were found indebted to the estate, one 
of whom gave notice of appeal to the plaintiff, 
but not. to the other executor :—Held, irregu
lar. The fact that the interest of the party 
not served was the same ns that of the party 
appealing, made no difference in respect to his 
right of being present. Larkin v. Armstrong, 
1 Ch. Ch. 31.

Sec Bickford v. Grand Junction R. IF. Co., 
1 S. C. It. (59(1, post 2.

2. Jurisdiction of Masters. 
Discretion— Conduct of Reference.]—By 

the general order No. 42 of 1853 the master

here has been given a greater discretion as 
to the conduct of references before him than 
the masters in England have. Sculthmuc 
v. Barn, 12 Gr. 427.

-------- examination of W itness—Fees.]—
The master is bound equally with the court 
to allow a witness to be cross-examined « 
the whole case, without regard to his exam
ination in chief ; but in some cases the mas
ter may exercise a discretion as to who should 
pay the fees of the examination. Cranddl v. 
Moon, «1 L. J. 143.

Evidence -- Direct ion to Take in Outir 
County.]—The master at Toronto lias juris
diction to direct evidence proposed to lie used 
on an inquiry before him to be taken liefore 
a master in an outer county, though not con
sented to. In re Cus* y, Biddiil v. Casi y. 1 Ch. 
Ch. 198.

Interference with—Delivery of Bonks.] 
— The master lias jurisdiction in matters in 
his own olliee. and will not be interfered with 
on a motion in chambers. An order to lie dir
ected to him to deliver up books. &c.. in his 
hands, was refused. AY Ison v. Gray, 2 Ch. Ch. 
454.

Special Report—Allowance not Diriclcd 
by Decree.]—The master lias no authority 
to make an allowance not directed by the de
cree, however reasonable it may appear to him 
to be. His proper course is to report the 
circumstances specially, and the party claim
ing to be entitled can apply to the court on 
further directions. Fkidcr v. O'Hara. 2 Ch. 
Ch. 255.

Validity of Mortgage -Inquiry into.]— 
Under the pleadings and decree the objection 
that the mortgage was ultra vires was not 
open in the master's office, or on appeal from 
his report. Bickford v. Grand Junction It.
W. i s. c. it. 600.

See Crooks v. Street, 1 Ch. Ch. 78.

3. Rrocccdings in Master’s Office.

(a) Accounts.
Application of General Order. ] -The

42nd of the general orders (s. 13) applies to 
all cases where accounts are directed to be 
taken before the master. Carpenter v. 11 ood, 
10 Gr. 354.

Death of Accounting Party—O' erre.]
—Held, that there is no authority to take an 
account in the master's office, after the death 
of the party who is bound to pay. It is 
regular however to draw up a decree pro
nounced before death after the death of de
fendant. Gulbruith v. Armstrong, 1 Ch. Ch. 
34.

Evidence Admissible.]—See Court v.
Holland, Ex parte Holland and Walsh. S F- 
It. 210.

Execntor — Statute of Limitations — 
Vouching Accounts.]—The executor of an es
tate. which was small, permitted the widow 
of the testator to receive the moneys of the 
estate and expend them in the support of 
herself and children, and on the eldest son 

I coming of age in 1852 the executor pointed
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' M him tho clause in tho will directing n 
«ji-»r.!*u; ihii of the personal estate, but the 

• •'late the executor then had was some 
i liiiM furniture. In lht’u, the widow
! _ <' t up a claim for dower, rejecting an

, \ provided for her by the will, the heir 
,iu fill'd a bill against the executor for an 

Held, that i lie Statute of Lino i ta- 
11' did not bar the relief: but, inasmuch as

• ••\coutor had had reason to believe be 
v.uiild never be called on for an account, the

ut thought the master, in proceeding under 
11. dii ree. should act liberally upon tin* rule

• ut giving the master a discretion as to
i... le of vouching accounts in his office.

It nlmslcy v. Hull, 15 Ur. 210.

Insufficient Accounts — Order Xini — 
Il 'i■mut.] -Where, on an application against 
I ii i s wlio had been ordered to bring in ac- 

i is in a master’s office, for an order nisi 
ilie ground that the accounts were insuifi-

• hi. it appeared that the insufficiency con-
I in the items of the accounts being un- 

dai"d, I lie order nisi was refused. In such a
• • ;i-*•, before applying for an order nisi, a war- 
r un should be obtained from the master call- 

: . "ii the parties to bring in better accounts.
Jff rkeley v. Cassilman, 1 Ch. Ch. 202.

Interest. |—Where a principal was found 
iml.-lih-d lu his agent, on the taking of ac
counts, the court in its discretion allowed in
ter--i mi the amount from the time of tiling 
tli- declaration, which contained a count for 
int-ivst, in an action at law brought by the 
ag-nt. and to restrain which the bill was filed. 
ilidUy v. Sexton, 10 Ur. 140.

Mortgage Suits.]—See MoktuacE.

Order in Appeal—F fleet of.]—Where a 
i! > : directing accounts to be taken in the 
in.i-1' - otlice is afterwards varied on appeal, 
il.'' -i-r in his subsequent proceedings un
der v I, decree is bound to observe the prin-
• enunciated by the order in appeal, al- 
tli" h Mich order does not in terms refer

• • party against whom the decree had
dir..... I Midi accounts to be taken. Hilbert
v. Jumi», 2U Ur. 478.

Partnership Matters.]—See Partner

Report F.videncc—Inference bark—Fur- 
' 1 i'n' liions.]—Where both parties had as- 
Mui l _ that the evidence before the master, 
'•n _• ilie accounts under the decree, would
be "iv the court on further directions, and 
1 consequence allowed mutual claims of 

i and commission to he submitted by 
;•!• to the court, without his setting 

f"ri -Indent to enable the court to dispose 
: and the report was, besides, so ex- 

1": a- to render defendants chargeable
" - for which it did not appear to have
*’•" 1 nded to make them liable, the court
on ; r directions referred the case back 
b» iini'ter to review his report. Could 
v. It unit, 11 Ur. 234.

Stated Account.)—A stated account set 
• answer may be insisted on in the 

1 office, although no evidence was given
• l1 hearing ; being a matter of account 

" 'l-r the general orders the master has
a 1 to investigate without special refer- 
r«. i"burgh Life Assurance Co. v. Allen,

Trustee —( 'ompensation- Kei ping ltooks.\ 
—The rule of decision in equity which re
quires that the expenses incurred by a trus
tee in the execution of his office shall be satis
fied before the cestui que trust or his assignee 
can compel a conveyance of the trust estate, 
applies to the commission or allowance to a 
trustee for his care, pains, and trouble under 
37 Viet. c. 1) (O.i fjife Association of Scot
land v. U alker, 24 Ur. 293.

Where, on a reference to a master to take 
an account of a trustee’s dealings with an es
tate, that officer omitted to ascertain the 
amount of the trustee’s charges, costs, &<•.. 
a reference back to ascertain it was directed 
at the hearing on further directions ; and the 
fact of the master having reported that the 
trustee had omitted to keep any regular set 
of books shewing a debtor and creditor account 
of his dealings with the estate, but not stat
ing that, for that reason be had been unable 
to ascertain the amount, was not considered a 
sufficient reason for his having omitted to 
find the amount of such claim, lb.

(b) Costa.

Disclaimer.]—Where a person who is 
made a party to a suit in the master’s office 
appears and disclaims, lie is not entitled to 
any costs, as by remaining inactive the same 
end will be attained. IJutt v. l‘urk, (5 Ur. 553.

Estate— Forties—Further Directions.] — 
Where the costs of certain proceedings were 
allowed by the master against the estate of a 
deceased person not a party to the suit at 
any time, without shewing why they were so 
allowed, the court at the hearing on further 
directions, notwithstanding that the rejsirt 
had not been appealed from, refused to carry 
out that portion of the master's finding, and 
directed the question to be spoken to and ad
ditional information furnished to the court. 
Taylor v. Craven, 10 Ur. 488.

Of tho Day—Il lien (irant'd.] — See lie 
McDonnell, 4 Ch. Ch. 09.

Offer.]—Where a defendant would have 
been entitled to costs up to the hearing, hut 
for an offer which plaintiff made by letter 
after the answer was filed:—Held, that the 
circumstances did not entitle the plaintiff to 
have the costs reserved until the taking of the 
account. Covert v. Hank of Upper Canada, 
3 Ur. 240.

Settlement of Conveyance Infants.] — 
Where, in consequence of some of the defend
ants being infants, a conveyance which might 
otherwise have been settled by the parties was 
necessarily referred to a master, the costs of 
such reference were ordered to be borne by the 
testator’s estate. Rodgers v. Rodgers, 2 Ch. 
Ch. 241.

Taxation- -7’iro Suits for Same Object.] — 
Where there were two suits by a solicitor for 
the same object, the master refused, in one 
of the two suits, without a special order, to 
tax as between party and party more than 
part of the costs, and it appearing that as b- 
tween solicitor and client no part of that bill 
could have been recovered, the court refus, d 
to interfere with the taxation. Spence v. 
Clemoie, 15 Ur. 584.
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(c) Other Canes.

Advertisement for Creditors Dispens
ing nit h. |- Tin- fact that an intestate whose 
estate is being partitioned, lias been dead for 
forty-five years does not warrant a master in 
dispensing" with the usual advertisement for 
creditors. lliyyor v. Itiggar, 8 1‘. It. 488.

Allowance not Directed by Decree. |
Tin* master lias no authority to make an al
lowance not directed by the decree, however 
reasonable it may appear to him to be. 1 lis 
proper course is to report the circumstances 
specially, and the party claiming to be entitled 
can apply to the court on further directions. 
Fielder v. O'Hara. 2 < 'll. ('ll. 255.

Compelling Party to Proceed. | An
application to coni|icl a party having the car 
riage of an order made on an appeal from t lie 
master's report to proceed with the inquiry in 
the master’s oilin', should be made to the 
master who is seised of the case, and not 
to a Judge in chambers. Miller v. Mv.\ a tigh
ten, 1 t'li. Cli. 200.

Dower -Mortyayi Special Circumstances 
—Ucpart—Settling.\~ When a bill was filed 
by a first mortgagee for a sale of the mort
gaged premises, there being also a second mort
gage. the mortgagor's wife having barred her 
dower in the first mortgage, but not in the 
second mortgage, and the master, on a war
rant being taken out after the sale for the 
purpose of taking accounts, in his report there
on found the widow cuititled to dower as 
against the second mortgagee :—Held, that 
under G. O. 220 the master had power to 
entertain the question of dower, and in his 
final report, report thereon as a “special cir
cumstance," and that the second mortgagee 
was not entitled to notice that this point 
would be considered in settling the report. 
ltuicc v. Wert, 111 ('. L. ,1. 220.

Evidence. |- On an appeal from the mas
ter's report : Held, that where one defend
ant obtains an order and examines one of 
liis co-defendants, and the other party to the 
suit cross-examines such co-defendant, lie is 
thereby made a good witness in the cause. 2. 
That where evidence affecting the amount re
presented as due under the second mortgage, is 
taken in the absence of the personal repre
sentative of the mortgagee, it cannot be read 
against the equitable holder of such mortgage, 
although such equitable holder was a party 
to the suit when the evidence was taken, and 
cross-examined the co-defendant whose evi
dence affected the mortgage. Oriinshair v. 
Parks, (i L. J. 142.

Ex Parte Proceedings.] -Although pro
ceedings in the master's office may, under the 
general order, be taken ex parte against a 
defendant who has allowed a bill to be taken 
pro confesso against him. that mode of pro
ceeding is irregular where an administration 
order has been obtained upon notice without 
bill filed. In re Pattison. Jackson v. Mat
theu*. 12 Gr. 47.

Leave to Prove Claim -Costs.]—A cre
ditor who, through a mistake, had not come 
into the master's office to prove his claim, was 
allowed to do so upon payment of costs of and 
subsequent to the report, including costs of 
application—the master's report not having 
b en confirmed. Cotton v. I anSittart, It !.. 
.1 212.

--------- Motion for.]—Where an inruro
brancer has neglected to appear in the mas
ter's office to prove his claim within the proper 
time, and applies to the court for leave to 
come in. the application i< more properly made 
nu notice of motion than by petition. Anon., 
1 ('ll. Ch. 292.

Notice to Parties —ll arroaf.]—In pro
ceeding upon a decree pro confesso. the master 
should exorcise a discretion in requiring notice 
to In- given to defendants of such proceedings, 
or dispensing with notice. As a general rule 
tin- defendant should have notice, although 
it may lie that it is not requisite to serve 
him with all warrants issued by the master. 
Hobinson v. Whitcomb, 20 Gr. 415.

Parties —Ifclicf — Discovery — IVi'fiir»».]
In proceeding upon a reference under a de

cree, the master cannot under general ord'-rs 
211. 245, order a person to be made a party 
to the suit against whom any relief is sought ; 
mid where in proceeding under n decree for the 
administration of a testator's estate, the mas
ter directed one lb. who had been in partner
ship with the testator up to the time of his 
death, to lie made a party, and requiring him 
with tin- executors to bring in under oath an 
account of the partnership dealings, against 
which lb appealed : Held, that the object 
of making lb a party was for the purpose 
either of relief or discovery, and in either view 
the plaintiff could not obtain it in this mode 
of proceeding, as lb, so far as discovery was 
concerned, could only he regarded as a wit
ness. IIupper v. IIun ison, 28 Gr. 22.

Proceeding de Die in Diem.]—It is the
houndeu duty of masters to observe to the 
letter the general orders of the court requir
ing references to be proceeded with in their 
offices de die in diem. Fulls v. Powell, 2U Gr. 
454.

Solicitor -Contempt.]—Improper conduct 
by solicitors in master’s office:—Held, a con-
tempt of court. Nicholls v. McDonald, i I- -I.

Staying Proceedings pending Ap
peal. | -See lluth r v. stamlani l’irc Ins. Co., 
s 1». It. 41.

Transmission of Papers—Prœcipr.]— It 
is not necessary to obtain an order for the 
transmission to a local master by the master 
in Toronto of papers brought into his office, as 
the master will do so upon the pried pc of 
the party requiring the papers to be transmit
ted. Alehin v. Iluffalo, 1 Ch. Ch. 24.

Vacation.]—It is irregular to proceed with 
references, unless by consent, during the long 
vnc.triou. Anderson v. Thorpe, 12 Gr. 542.

Warrant. 1—The master will proceed upon 
liis warrant, though the order of reference ob
tained ex parte be not served, so long as the 
warrant is not moved against. He McDonnell, 
4 Ch. Ch. 09.

--------- Proceeding* not Specified in-1—A
warrant should be so underwritten as to ex
plain clearly what proceedings are intended 
to lie taken under it : and if proceedings are 
taken of which the warrant gives no notice, 
or which are inconsistent with the underwrit
ing. in the absence of parties interested, and 
who might, if present, have opposed them, such
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• "ling* will Ik» set aside, and the bene- 
' ' in refused to the parties so irregularly 
ling. Denison v. Denison, 3 Ch. L*h.

Wlure a warrant was underwritten, “to 
■ advertisement for sale of the balance 

. : unconverted assets of the estate.*' and
. ’ it further warrant the accountant dir-

■ i that an offer for certain bonds of the 
• - ii" !••• accepted, and the purchaser, a party 
ii.:> iv'ted under the will, made a profit on 

; n chase—the master, upon the question 
I _ -uluiiitted to him, declared such profits 

• >ale to belong to the general estate, lb.

-4. Reference,
laf In U hat Cases Ordered.

Damages—Injunction — / ndirtnkinp — 
i v here a plaintiff, on obtaining 

junction, enters into the usual undertak- 
- abide by such order as the court may

I . ! ' a< to damages, it is in the discretion 
: ilie court to grant or refuse a reference as 
• - * li damages where the injunction is after-

; !- not continued, or is dissolved. Where, 
a person in the employment of the 

•i "i a machine for which a patent had 
-ranted, surreptitiously obtained such a 

k nu • due thereof as enabled him to construct 
r machine for the defendant, the court. 

-I* unable to continue tJie injunction in 
"inciice of the invalidity of the patent, re- 

: >1 i In- defendant a reference as to damages,
i mg availed himself of the knowledge 

1' lie knew hud been so impro|>erly ob- 
i ed llessin v. Coppin, 31 Ur. 253.
Tor Information of Court.) — When 

! fi- and defendants mutually leave par- 
t i rs in the dark which it is necessary the 

it Mi'-uld be informed of, a referetuv on 
l " tits will be made to the master. 

II’11 >ti" v. t'aulcutt, 1 Ur. 81.
Preliminary Reference \seertainment 
// - ; Where a bill was filed to obtain 

m ai of the court as to the validity of 
bequests in a will, and the heirship 
"f the defendants, who claimed to be 

i r i.i.'l next of kin, was not admitted by 
•aidants, who claimed the bequests, 

a ii. minary reference was directed to the 
| - * i inquire who was heir and next of 

I further directions and costs writ* 
l.hnsley v. M addin. 11 Ur. 333.

Summary Reference Injunction.]—Vn- 
TTili order of May. 1850, the court 

içe a reference without prejudice- to 
ion previously obtained. Prentiss 

'• h "ii, 1 Ur. 431.

Praetiei .J —The practice directed to 
I by i he 48th order of May, 1850,

II apply when the cause has lieen sum-
’• 11 • rred under the 77th order. 11 >11-

l c:un, 3 Ur. 043.

Trustee.]—Where a bill was fih*d 
n-:' trustee and executor for an account. 
Ul all also sought to have the trustee
r'1 "f misconduct, the court refused an

a summary reference to the muster.
1 . Sanders, 2 Ur. 305.

Trie i of Issues of Fact -Election.]— 
"1 receiver of partnership property had

been appointed, and certain chattels had been 
seized under a sequestration against the de
fendant for contempt of the injunction, and 
the chattels so seized were allepd to be the 
property of the defendant and his co partner, 
but it appeared that third posons claimed an 
interest therein -the plaintiff having moved to 
sell this property, a reference was directed 
on such motion (on which the claimants bad 
appeared i. to inquire ns to their interests, 
and any further order on the motion was re
served, the parties to the motion electing to 
have a reference instead of issues to try the 
questions in cHspme. Prentiss v. Urennan. He

Trial of Issue Raised by Pleadings--
Tolls.]- Where a question is directly raised 
by the pleadings, and is distinctly presented to 
the court for its decision, and evidence has 
been given upon it in order to obtain the judg
ment of the court, it will not be referred to 
the master for his decision : and in this case it 
was not proper to refer to the master the in
quiry as to the reasonableness of the tolls 
charged. I nti motional Hr id ye Vo. V. Canada 
Southern It. IV. Co., Canada Southern It. IV. 
Co. v. International Hridye Co., 7 A. It. 22(3. 
Sue S. C„ 8 App. Cas. 723.

(b) Place of l{cfennec and Person of Refcréa.

Adding Master as Party. | Where it 
Ih-eomes necessary in the course of a suit to 
add as a defendant the master to whom the 
cause stands referred, a change of reference 
will be made on the ex parte application of 
the plaintiff. \\ eldun v. Templeton, 1 Ch. Ch. 
3(50.

Damages Issue of Pi. Fa. at Lair- Re
ference to Officer in Chancery. I—Proceedings 
under a Ii. fa. at law having been set aside, 
and an action brought against the master in 
whose name the Ii. fa. had been sued out, 
an injunction was issued restraining proceed
ings : Held, that the application for an in
junction in the original cause in the court of 
chancery was regular ; and that the officer of 
that court was the proper person to whom 
should lie referred the question as to the 
amount of damage sustained by reason of the 
proceedings which had been set aside. Fisher 
v. Glass, U Ur. 4<$.

Disqualification - ■ Previous Opinion 
J/i#fru«f.]—A master of the court, while in 
practice at the bar. had given an opinion upon 
the construction of a will, with a view to a 
settlement, at the request of the plaintiff in 
this suit, and both on behalf of the plaintiff 
himself and on behalf of all the other persons 
interested under the will. A settlement not 
having been arrived at. this suit was instituted 
for partition, and in the suit the construction 
of the will was declared by the court, which 
construction was more favourable to the de
fendant J. It. than that contained in the opin
ion of the master. The decree ordered a refer
ence to the master to make partition among 
the parties in proportions specified. A motion 
was thereupon made by J. it. for the removal 
of the reference from U'fore the master, on 
account of his having given an opinion in the 
case as above stated. The application was 
opposed by all the other parties interested, ex
cept one. but was granted, on the ground that 
the administration of justice should Is* alwive 
suspicion, and should not be exposed even to
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groundless mistrust. Jtigrlotr v. Iligelow, (J
V. It. 124.

--------  Waimr—Appeal.]—Whom a refer-
etuv was made to a local master who had. 
prior to his appointment. I icon the counsel of 
one of the litigants, neither party objecting 
to his taking the reference, and the master 
certifying that lie acted in the reference at the 
iressing instance of both parties, the court 
leld that the other party, against whom the 

master reported, could not raise that objec
tion on an np|H>al from the report, having 
taken the chance of the mastet finding in his 
favour. Cotter v. Cotter. 21 (Jr. 15V.

Place of Reference.]—The plaintiff has 
priinft facie a right to have the reference dir
ected to the master resident in the county 
wherein the hill is filed. Maeara v. tjWynne, 

Or 310.
The plaintiff has. in the absence of any ex

pression of the court, a right to take the refer
ence to the place where the hill was filed. 
Matson v. Henderson. 2 Vh. (’ll. 370. See 
Ale A ah v. Mehmis, 1 Ch. Ch. S3, infra.

-------- Change of.]—Upon an application
by a defendant to change a reference, upon 
the analogy of applications at common law 
to change venue, the balance of convenience in
favour of the change must be great and ob
vious. must he made to appear upon the affi
davits. and upon a consideration of the plain
tiff's as well as the defendant’s witnesses and 
costs, Jackson v. Jlarriman. V L. .1. 29.

In an administration suit, after delay on 
plaintiff's part, the conduct of the reference 
was given to a solicitor representing certain 
creditors of the estate. The plaintiff’s solici
tor. with ihe consent of defendant’s solicitor, 
but without notice to the solicitor of the cre
ditors. or informing the court that such soli
citor had the conduct of the reference, applied 
in chambers, and obtained an order to change 
the reference from (Joderich to Stratford. 
Such order was on application set aside with 
costs. McConnell v. McConnell, 3 Ch. Ch. 
122.

A plaintiff is entitled primft facie to have 
the reference to the master who resides in the 
county in which the hill is filed : but this 
prima facie right may he rebutted by shewing 
sufficient grounds for the court directing the 
reference to the master at some other place. 
J/c A ah V. Mrl nuis, I Ch. Ch. 53.

Where an application of this kind is rested 
on the ground of expense, the difference in 
expense must in general be considerable : and 
where the application is rested on the ground 
of ' onvenience, a slight or doubtful balance 
of «onvenience is not sufficient to deprive the 
plaintiff of his primfl facie right; a reasonably 
clear case of preponderating convenience must 
be established by defendant, lb.

A man in extensive business, or a trustee, 
is not entitled, when a defendant, to have the 
reference to such place as suits him best, if 
there is no other strong ground for the change 
from the place selected by plaintiff, lb.

Practising Solicitor — Partnership.]— 
Local masters and deputy registrars of the 
court are not at liberty to practise in part
nership with solicitors practising in the court 
of chancery, although they may not actually 
share in the emolument of suits. McLean v. 
Cross, 3 Ch. Ch. 432.

When the correction to be made in the mas- 
ter’s finding is simple, a reference back to 
him for that purpose need not be directed ; the 
necessary alteration can he made by the onh*r 
drawn up on the appeal. Teeter v. St. John, 
10 (Jr. 85.

The court will, at almost any stage of a 
cause, make a special order for the correction 
of slips in a master's report. Morley v. 
Mat theirs. 12 (Jr. 453.

In taking an account of mortgage money 
and interest, the master computed interest tip 
to the 19th March, but by some error in his 
report the money was appointed to he paid 
on the 19th January. Upon plaintiff’s appli
cation ex parte, this was corrected. While 
v. Courtney, 1 Ch. Ch. 11.

After advertisement for sale it was discov
ered that the report had omitted to include 
two items of interest :—Held, there was no 
necessity for appointing a new day for pay
ment, and it was referred to the master to 
take a fresh account of plaintiff's claim, and 
to amend his report, and leave was given to 
fix a new upset price and to postpone the sale 
if necessary. Bessey v. Uruliuin, 9 L. J. »2.

A clerical error in a master’s report will 
he amended. \\ utson v. Moore, 1 Ch. Ch.

A motion to correct such error should be 
on notice, unless on consent. Simpson v. Ot- 
tana, 2 Ch. Ch. 12.

See Crooks v. Street, 1 Ch. Ch. 78, post 
(d>.

(b) Confirmation and Filing.
Where the plaintiff had proceeded under 

the 75th order, and had obtained a decree pro 
ennfesso and the master's report—all the pro
ceedings taken in the master’s office having 
been ex parte and without any notice served 
on the defendant—the court refused to con
firm the master's ri'port absolutely in the 
first instance, notwithstanding that it hud 
Itivn the constant practice of the court to do 
so even since the making of the order referred 
to. Ifuchanan v. Tiffany, 1 (Jr. 98.

St'o. to the same effect. Walsh v. Itourke, 
ih. 105. which decision was afterwards ap
proved on appeal in lluirkins v. Jarvis, 1 or. 
257. 1 K A A. 24(1.

Such reports ns are from their nature final, 
do not require to he filed fourteen days before 
proceedings may lie taken on them. In re 
y aggie, 7 L. J. 293.

The report must he filed before the day ap
pointed for payment. Mills v. Dixon. 2 Ch. 
Ch. 53.

A report requiring confirmation does not be
come absolute until thirty days from the mak
ing and fourteen days from the filing thereof 
have elapsed. Re Raton, Byers v. Woodbum, 
8 1\ 11. 289.
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Wlc'io n decree ordered payment forthwith 
r iIn- making of a report, an execution is* 

■ t--re the report had hecn filed, was set 
a-.-l-- with costs. Semble, the report did not 
r..; fonfirmation, under tlie wording of 
the ree. delicti v. Anderson, 8 P. 11. 387.

(c) Form of.
Default Absence of Finding.1—Under a 

■ for account, it is the duty of the master
• ! whether a defendant is, or is not,
. aide as for wilful default, if the ques-

I 'cs. without any direction in the decree 
ta it effect. Where, therefore, a master re- 

d only that rents and prolits had come to 
tin* : mis of the defendant, and after stating 

ituher of facts submitted to the court 
«•lift her he should or should not he charged.
: itter was referred hack to him to com*

• 1 report. It is not competent to a mas
ter iu abstain from deciding any question prop
er.-. fiming before him for his decision. 
II «/. -, v. Hull. 2 Ch. Ch. 344.

Incumbrancer — Priority — Finding.]— 
W. re the master is directed to inquire as to 
in- iiiiihraiices, and there is a dispute between 
two or more persons as to who are entitled 
to i. e of the incumbrances, it may. according 
to i -uinstances, be his duty to decide the 

- -n himself, or to report the incumbrance, 
. - mrity as respects other incumbrances, and 
tin- i.spute between the claimants, so that the 
(•--'in may give proper directions for determin- 

■ -e question. McDonald v. Wright, 12

Legacies — Interest — Payments on Ac-
- ' i Where it appears by the will of a 
t•"t.11.-r that the legacies are payable with 
inter- t. and the order in which they are pay
ai-> it is not necessary for the master to state

—- facts in his report : but he should state 
wi.- r any payments have been made on 

elouster v. McLean, 10 (Jr. 570.
Moneys Received—Default—Coifs.]—In 

or.!-:- :<• enable the court better to deal with 
: i 'lion of costs, on further directions, 

asters should in their reports distin-
- - i"‘tween sums received and sums which,

r wilful neglect and default, might have 
i received, by the parties chargeable there- 
u. Moo,lie v. Leslie, 12 Ur. 537.

Reasons — Penults — Evidence — Yerbos- 
a Where a decree directs a master to state 

'"its, they should be stated briefly, 
v. McKinnon, 15 Or. 861.

\ report, like a decree in equity, or the 
, : ' a judgment at law, should state re- 

!v. and should not set forth the evid- 
aments. or reasons on which the con- 
are arrived at. lb.

••rs are bound to see that their reports 
i "f unnecessary length. S. (’., 17 Ur.

inconvenient and objectionable for a 
’■ o set forth the evidence in his report, 

"f adjudicating thereon. Sovereign v. 
- '.vu, 15 Ur. 550.

Title—Objections.]—Where a reference is 
to title, and objections are brought 
>. the master should not report either 
llnst the title ; his proper course is

to mark each objection “ allowed " or “dis
allowed.” as the case may be. Cockenour v. 
Uulloek, 12 Ur. 73.

(d) Other Cases.
Certificate after Report.1 — After the 

closing of his report, a master should not 
certify ns to any matters before him in the 
course of the inquiry upon which he has re
ported, unless called upon to do so by the 
court. After report, any certificate, unless 
called for by the court, is irregular and im- 
proper. Roscbatch v. Parry. 27 Ur. 103.

Dating Report—Revision of Costs.] —A 
local master in making his report is not at 
liberty to date it until the costs taxed by him
self have been finally revised and settled by 
the master in ordinary under the general 
orders. Waddell v. McColl, 14 Ur. 211.

Evidence of Contents.]—The master’s
report is primft facie evidence of what it con
tains. unless appealed from. No motion found
ed on such report can be entertained while the 
appeal is unheard. Xiehols v. McDonald, tj 
Ur. 504.

Reference of Report back — Further 
Evidence.] -Where a reference back t-> review 
the report is directed, the master is, as of 
course, at liberty to receive further evidence. 
Motley v. Matthews, 12 Ur. 453.

Where the court on a reference back does 
not mean that the master shall take further 
evidence, the order contains a direction to that 
effect, unless the reference back is expressed 
to be for a purpose on which further evidence 
could not be material, lb.

Scope of Report. | — Held, that, as the 
matter in question upon a petition to amend 
the decree had been referred to the master by 
the decree, which was for specific perform
ance. it should have been disposed of in his 
office under U. O. 220. Stammers v. U'Dono- 
hoe, 20 Ur. 04.

Special Report — Powers of Master — 
Costs.]—The master, at the request of the de
fendant. reported specially in bis favour ns to 
many matters not particularly referred to 
him, but which formed the subject of charges 
of fraud made in the bill of complaint : Held, 
that the master had power to report specially 
any matters he deemed proper for the infor
mation of the court, and that it was his duty 
to so report any matter Imaring on the ques
tion of costs. Hayes v. Ilaycs, 29 Ur. 90.

Subsequent Report—Correction of For
mer Report.]—Where the master, in taking an 
account under decree on further directions, 
finds he has made a mistake in taking the 
accounts under the original decree, he is not 
at liberty to correct such mistake bv his subse
quent report : and where this had been done : 
—Held, that the master exceeded his jurisdic
tion. and that the objection being apparent on 
the face of the report, the objecting party was 
not driven t<> appeal. CtOOKS v. Street, 1 Ch.
Ch. 78.

Vacation—Null it y—Notice.]—A master’s 
report made during long vacation in contra
vention of G. O. 425. is, as against a de
fendant having no notice of the proceedings 
on which the report is founded, entirely null 
and void. Fuller v. McLean, 8 V. R. 549.
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Void Order of Reference Report un
der.] — See Queen v. Smith, 7 V. It. 42'.t ; 
Broun v. Dullard, Ü 1*. It. lilt.

Warrant — Certificate of Default.] — A 
warrant requires two days' dear service. A 
master's certitiente of default should follow as 
nearly as possible the accustomed form, and 
where it does not it will be assumed that the 
master means to report specially. Sutherland 
v. Royers, '1 t'h. C1». 101.

XV. Motions.

1. Affidavit a for Lac oil.

In Answer -Enlargement.]—An affidavit, 
in answer to affidavits tiled in reply, filed after 
an enlargement of the motion, was held regu
larly tiled, and allowed tu be read, the court 
offering to give the other party time to reply 
to it, if he required to do so. Itetear v. Ore, 
Den ar v. Sparliny, 3 Ch. Cb. 224.

New Affidavits on Appeal. 1 — A party 
cannot use affidavits not used before the sec
retary, or make a new cas»*, on appeal from 
the secretary’s order. Bank of Montreal v. 
U if «on, 2 Ch. Ch. 117.

Office Copies of — Demand—Cuata. |- If 
office copies of affidavits are demanded, the 
parties tiling the affidavits must furnish them ; 
and the costs of any delay occasioned by his 
not doing so falls on the party in default. 
Burrotca v. Il aine y, 2 Ch. Ch. 180.

Scandal- Application to Take off File*.] 
—Held, that an application for leave to take 
off the tiles of the court, or refer to the master, 
an affidavit for scandal as to the plaintiff's 
solicitor, and for impertinence as to the plain
tiff. may be made by motion, without the spe
cial leave of the court. Semble, also, that 
such an application might be also made 
against the clerk of the defendant’s solicitor 
who swore to the affidavit. Sudlier v. Smith,
7 P. It. 400.

Swearing—Fortner of Affiant.]—A., B., 
and C. were partners, doing business ns soli
citors in chancery. A., B., and D. were part
ners, doing business as attorneys at common 
law. An affidavit tendered by (.’. on an appli
cation in chancery, was rejected, it having 
been sworn before H. Dunn v. Mel.> an, «I 1*. 
K. U5.

Sco po*t 2 (c).

2. Xoticc of Motion.

(a) Costa,

Where after a notice of motion, under the 
33rd order of May, 1850, is served, and before 
the motion day, the answer is filed, the plain
tiff is entitled to his costs of the motion. 
Anon., 1 Ur. 423.

Costs of motion may be given, though not 
asked for by the notice. Sander* v. Christie,
1 Ur. 137.

A party upon whom a notice of motion has 
been served is not precluded from appearing 
on the return day and claiming his costs of j

an abandoned motion, notwithstanding notice 
of countermand served, unless the party serv
ing the notice or countermand offers, at the 
time of service, to pay any costs the other 
may have incurred in preparing to answer the 
motion. Boss v. Robertson, 2 C. L. J. 331.

When a party unnecessarily served with a 
notice of motion appears thereon, be will tie 
allowed his costs. Robertson v. tirant, 3 (Jh. 
Ch. 331.

(b) Necessity for.

Clerical Error.|—It was held that a mo
tion to correct a clerical error in a report 
should be on notice, unless on consent of all 
parties. Simpson v. Ottawa, 2 Ch. Ch. 12.

Final Order of Foreclosure. |—After a 
lengthy period has elapsed since the day ap
pointed for payment, it is necessary to give 
notice of the motion for an order of foreclo
sure. hirehuffer v. Stafford, 2 Ch. Ch. Û2.

Leave to Prove Claim.)—Where an in
cumbrancer lias neglected to appear in the 
master's office to prove his claim within the 
proper time therefor, and applies to the court 
for leave to come in, the application is more 
properly made by notice of motion than by 
petition. Anon., 1 Cb. Ch. 202.

Leave to Read Deposition.)—A motion 
to read the deposition taken in another muse 
between other parties must be made on notice. 
A motion for such an order made ex parte 
was refused. Dunlop v. Corporation of York, 
2 Ch. Ch. 417.

(c) Reference to Affidavits.

Affidavits cannot be used on a motion, where 
no intention to read affidavits thereon is men
tioned in the notice of motion. Fariah v. 
Martgn, 1 Ur. 300.

In giving notice of motion and that the 
party moving will read certain affidavits, if 
the same are filed at any time before the date 
of the notice, the notice must state the day of 
the tiling thereof, otherwise the affidavit- can
not he used on the motion. Fraser v. Fruscr,
13 Ur. 183.

Where an affidavit refers to a document, 
and notice of reading such affidavit is given, 
the document (in this case the Indorsement 
on the office copy of a bill ) may be read with
out special reference to it in the notice. John
son v. Aahbridgc, 2 Ch. Çh. 251.

A notice of motion referring to an affidavit 
should state the day on which it was tiled. 
MeMartin v. Dartncll, 2 Ch. Ch. 322.

(d) Return Day.

Where a notice of motion had been given for 
Good Friday, the court refused to entertain 
the motion at the next sitting. Fitzgerald v. 
Phillips, 3 Ur. 535.

A notice of motion given for a day which 
is not a regular court day, unless leave of the 
court be obtained for that purpose, is a void
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pi-..... -ling. and the party served need not nt-
: iIh ifi.n. Stevenson v. Huffman, 4 (Jr. 

31*.
Where an injunction is granted to a par- 

; : ; i r day, which is not a motion day. and 
ill., writ is served, together with a notice of 
i1 "tint! for that day to extend the injunction, 
ill., notice is not irregular, though it omit to 
! ,. iiii..n that such notice is given by leave of 
the court. Johnson v. Cass, 11 Gr. 117.

(e) Service of.
Irregularity — Waiver—Appearance for 

f- | A party appearing to ask costs on a 
linn.'- irregularly served does not thereby 
u.iiv the irregularity. Fiskcn v. Smith, 3 
Cb. Ch. 74.

Publication.!—Leave may he obtained to 
serve by publication a notice of motion to con- 
l'ai;i a decree or substitute a new decree. Mo- 
Taggart v. Merrill, 7 P. It. 405.

Residence of Party.]—The service on a 
trr.'wii up person must be at defendant's remi

nd such person served must be a resi* 
d'-nt there. Fltiott v. Heard, ‘1 Ch. Ch. 80.

Short Notice — Service abroad.] — The 
".art will, in a proper case, grant leave to 
sen - short notice of motion out of the juris- 
lii.'ii"ii. In to Uubcock, Moore v. Could, 1 
Ch. Ch. 233.

Solicitor's Agent.]—I)., a country soli-
! i. iniployed MeX. and II. as his hooked 

r> agents in Toronto; II. being the one
......min. ted the chancery business of the

ta Mi N. and II. dissolved partnership:—• 
Held. Ihni a notice served upon a clerk in the 
"Hi..... f McX., after the dissolution, was not

... I ^ rvice upon I). llind v. Little, 1 Ch.
Ch. 355.

Time Computation.]—There must he two 
days between the service of a notice and 

1 "r hearing the motion, and in the com- 
i1 ' 1 >n thereof Sunday is not to be reckoned.

i ■ -,;i" v. Henderson. 1 Ch. Ch. 213, over- 
■ ’• I. In re Crooks, 1 Ch. Ch. 304.

" ! re notice of motion had been given of 
;11 i. a I ion to commit for not bringing in 

mm in the master’s office, and four days
• I between the service and the motion, 

"hiçh was Goo<! Friday, during which
• r's office had been closed, the secre- 

!• : i^‘U the application without costs.
111 .. Could, 2 Ch. Ch. 230.

Hour of I)ay—Admission.]—Where 
of motion was served after four 

"id service was admitted as of that 
objection having been taken until the 
" as made in chambers :—Held, that 

■'ion of service precluded the party 
in raising the objection. Held, also, 

a the motion is for a better affidavit 
i tion, two days' notice is sufficient.

' -■ v. W atson, 13 C. L. J. 224.

(f) Other Cases.
Amendment.!—An amendment was nllow- 

w a notice of motion for a summary ad

ministration order, where an unimportant mis
take had lieen made in the name of the de
ceased, which had misled no one. and the right 
person had been served; and an enlargement 
on account of such amendment was refused. 
lie Fraser, Fraser v. Fraser, 2 Ch. Ch. 457.

For Alternative Order. | — When in a 
i notice of motion an order is applied for in the 
: alternative, in the following words, “ for such 
! other order as shall seem just.” the court will 

not make an order specifically distinct from 
that asked for. (iraham v. Chalmers, 2 C. 
L. J. 2111).

Indorsement. |—A notice of motion need 
not he indorsed with the name and address of 
the party taking the proceeding. Campbell v. 
Tucker, 7 1\ It. 135.

Misdescription In.) — The next friend 
was termed a plaintiff in the notice of mo
tion :—Held, that the misdescription was not 
such as to mislead, and that therefore the mo
tion ought not to fail upon that ground. I un- 
Winkle v. Chaplin, 3 C. L. J. 44.

Recital- have—Judge.]—It is no objec- 
j tion to a motion made by leave of a Judge 

that the name of the Judge granting leave is 
! not given in the notice of motion, f.indsay 

Petroleum Co. v. Hurd, 2 Ch. Ch. 387.
j See, also, Harris v. Myers, 10 Gr. 117.

3. Other Cases.

Costs of Former Motion Unpaid. |—•
Non-payment of the untaxed costs of an un- 

; successful application in a former suit is no 
| bar to a motion for a like purpose in another 

suit between the same parties. Frie and Xia- 
I gara It. IV. Co. v. Cult, 15 Gr. 507.
j Where an application lias been refused with 

costs, and a motion is made for leave to make 
i a new application of the same nature on fur- 
! i her evidence, the new evidence must he pro- 
j dined, and the costs of the former application 

paid. Anon., 1 Ch. Ch. 11)0..
Enlargement to Sustain Motion. | —

Where a party moving is not in a position to 
sustain his motion, the court will not grant an 

j enlargement so ns to enable him to place him- 
i self in a position to sustain it ; the motion 
j must lapse. Ituttan v. Smith, 1 Cb. Ch. 280.

Wrong Forum—Costs.]—Where n party 
j moves in court for what should properly Ini 

moved for in chambers, the court will not al- 
I low the party so moving any costs of the np- 

plication, even if the motion be granted.
I Murney v. Courtney, 10 Gr. 52.

XVI. Orders.

(See also ante VL, VII.)
1. Appeal from.

Chambers -- Intituling.]—An order by a 
Judge on an appeal from an order of the sec- 

j retary is a chambers order, and if costs or 
| further directions are reserved, they should he 

disposed of before a Judge in chambers, and
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the order made thereon intituled “ In cham
bers.” Dudley v. lierez y, 2 Ch. Ch. 400.

Discretion. | Where a Judge in chambers 
grants or refuses an application in a matter 
purely within his discretion, the court will not 
entertain an appeal from his judgment. 
Scohto v. llenson, 0 I/. J. lui ; Chord v. 
Ate yen, 3 C'h. Cli. 130.

Issue of Xccessity for.]—Before an np- 
peal will lie from the secretary's decision, the 
order thereon must he drawn up and entered. 
(iilib v. Murphy, 2 Ch. Ch. 132.

Material on.| A party cannot use affi
davits not used before the secretary, or make 
a new case on an appeal. Nor will the court 
entertain a motion to reinstate a hill based on 
grounds which might have been shewn in re
sisting a motion to dismiss llanl; of Mon 
tri al v. Wilson, 2 Ch. Ch. 117.

Setting down - Wrong Day.] — An ap
peal from an order made in chambers was set 
down i<. I..- heard for a day falling within the 
time a pi mi n ted for examination and hearing 
term : Held, irregular, and the case was 
struck out of the paper with costs. .Irm- 
s trim y v. Cayley, 13 Or. .".IS.

Stay of Proceedings. | -A defendant ap
pealed from an order directing his committal 
for breach of an injunction, and moved this 
court to stay proceedings under the order, 
pending the appeal, which was refused. Hum
ble v. Howland, 3 Gr. 281.

An application to stay proceedings pending 
an appeal from an order overruling a demur
rer. is in the discretion of the court. MeMar
ray v. Grand Trunk II. 11’. Co., 3 Ch. Ch. 12.".

Where allowing plaintiff to proceed would 
so prejudice the defendant as virtually to de
feat tlie appeal, proceedings will he stayed : 
but where defendant fails to shew that lie 
would be prejudiced, a stay will be refused.

In a case where the stay moved for was 
refused, the court ordered that any answer put 
in should he without prejudice to the appeal 
from the order overruling the demurrer, lb.

A motion to stay proceedings pending an 
appeal may he made before filing a petition of 
appeal. But the applicant for a stay must be 
in a position to appeal. When, therefore, the 
appeal was from an interlocutory order, and 
it had heroine too late to give notice and get 
in his appeal within six months, the applica
tion was refused. Brigham v. Smith, 3 Ch. 
Ch. 313.

Time for.l—A motion by way of appeal 
from an order made in chambers, must lie 
actually made within the fourteen days limited 
by the consolidated orders, and it is not suffi
cient to give the notice within the fourteen 
days. Aliter, in the case of an appeal from 
the master's report. Jackson v. Gardner, l.*> 
Gr. 425 ; S. C., 2 Ch. Ch. 385.

The fourteen days count from the entering 
of the order, not from its date. Harvey v. 
Boomer, 3 Ch. Ch. 11.

2. Consent Orders.
Evidence as to Execution of Con

sent. | —Where, on an application for an or

der, a consent of a party to the cause is pro
duced as a ground for making the order, it 
must lie shewn that the effect of signing such 
consent was explained to the party, and was 
understood by him. Trueman v. Peel School 
Trustees, 1 Ch. Ch. 2."i(i.

Where an order is moved for on the con
sent of parties in person, the consent must, as 
a general rule, he executed in the presence of 
a solicitor ; and an affidavit from such solici
tor must lie produced verifying the execution 
and shewing that he read over and explained 
the consent to the parties before they signed 
it, and that they understood, or that the de
ponent believes they understood, its meaning 
and effect. Thornton v. Hooke, 1 Ch. Ch.

Relief against Consent — Terms — 
Forum.|—In a partition suit, a gentleman 
who was not a solicitor, nor a clerk of 
any solicitor in the cause, was employed 
by defendant’s solicitor to attend to the 
case for defendant, and gave a consent in 
good faith, but inconsiderately, and with
out the knowledge or authority of, or com
munication with, the defendant or his soli
citor, to a mode of partition suggested by the 
opposite party:—Held, that the consent might 
be relieved against on terms, it not appearing 
that the plaintiff would thereby lie prejudiced. 
Held, also, that an application for relief 
against the consent, and to set aside the re
port, was properly made in chambers, and 
not in court, llolfc v. Cootc, 1 Ch. Ch. 3U5.

Relief against Consent by Solicitor.]
—Ordinarily the client is bound by any con
sent or arrangement which his solicitor in 
good faith enters into with a view to the 
client’s benefit, although without instructions 
or consultation. But in an extraordinary case 
a client might be relieved. Bailey v. Bailey, 
2 Ch. Ch. "»8.

See Thompson v. Freeman, 4 Ch. Ch. 1.

3. E» Farte Orders.
Application for—Objection.]—On an ex 

parte application for an order the court will 
not listen to any objections from the other 
side. Henry v. Mchcown, 1 Ch. Ch. 204.

Direction to Execute Deed.]—An ap
plication for an order to compel a party to 
execute a deed directed to be executed, should 
bo on notice, and will not be granted ex parte. 
Westmaeot v. Cockerline, 2 Ch. Ch. 442.

Entry.]—An ex parte order will not he set 
aside because it is not entered. McEwan v. 
Urdc, 2 Ch. Ch. 278.

General Rnle.]—The court does not 
favour the granting of ex parte orders, except 
where the practice clearly authorizes them. 
Stewart v. Richardson, 2 Ch. Ch. 443.

---------Payment Out of Court.] — The
eourt will not grant an order on an ex 
parte application, unless the practice dis
tinctly authorizes it. An application for pay
ment out of redemption money in court was 
refused. Totten v. McIntyre, 2 Ch. Ch. 4H2.

Limiting Time for Act.]—Where an 
order to do a certain act does not limit the
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t i ! 11. • 11 h-it for, an order for that purpose will 
I»- „ ; .mil'll ex parte. Form of such order. 
J/.A- -/ i. //ltd, 1 Ch. Ch. 1VÜ.

Oftice Copy of Answer. |--An applica
te - rnmpi-l defendant's solicitor to deliver
im il..... .. of the answer was refused, be-
ciiu*ie made ex parte, bitetcart v. Richard- 
ton. : Ch. Ch. 443.

- I hi nl a ii v. Corporation of York, 2 Ch.
Ch. 117.

4. Other Conçu.
Alternative Order.] — See (Iraham v. 

Chui "in, 2 C. L. .1. 2til), ante 2 (f).
Irregular Order. 1 — If an order is com- 

t-!a::i"d uf as irregular, it is not competent to 
tii" ' i—it>- party to move to amend or alter 
r Hi' course is to move to set it aside, and 
ih - mii't he done within the time limited by 
tli" 1rs regulating the practice. Brigham 

2 Ch. Ch. 257.
Mistake Costs— Supplementary Order.]

- II- id, where costs of interlocutory motions 
v i-t-»orvrd “until the hearing or other 
i i-"">ition of the cause," and on a de-
! Udiig allowed, the order drawn up
: i | da in tiff to pay the costs thereof,

I "f with the further costs of this cause, 
f-rtliuith after taxation thereof”—that. 
' • ■! "i- u|- not such interlocutory costs would

i «itliin the definition of further costs in 
ill- i use. the omission to provide for them 
in 1 order allowing the demurrer was “ a 
i iM- lake and that under the general
I ■ 1 '*•(! the parties had a right to apply

i liberty for that purpose being rc- 
\ iney v. Chaplin, 3 DeO, & J. 281, 

i d and acted on. St. Michael's Col
in Murick. 2<i Or. 210.

Praecipe Orders — Place for.]—Where 
is tiled in an outer office, the order 

: t i • "Inctioti and other orders of course are 
i rl> obtainable at such office and not from 

nar. Ihnigall v. Wilburn, 1 Ch. Ch. 
17m.

Re-opening Order. |—As a general rule, 
person having received notice of a 

does not attend upon it. the order 
" reon should not be interfered with.

a party who had so neglected to at- 
ii e in twenty-four hours after to re

mat ter. it was considered that he 
i led to lie heard to shew that the or- 

was one which it was not proper to 
in.d \ Price v. llailey, 0 P. 11. 256.

Service enforcing Obedience.] — Where 
limits a time to do on act. the order 
served before the time limited has 
'li'Twise the party required to do 
II not lie committed for disobedience.

II v Manon, ti P. R. 1ST.

XVII. Pavpkr.
Municipal Corporations, I. 2.)

Poverty ns Excuse for Delay.1—The
i squatter on Crown lands, made an 

thereof to the defendant to enable

him to obtain the patent for the plaintiff. 
There was no writing shewing the trust, and 
defendant, having procured the patent to be 
issued in his own name, induced the plaintiff 
to release his interest in the estate for less 
than half its value. There was great in
equality between the parties in respect of 
their business capacity and otherwise; and 
defendant failed to shew that he had given 
llu* plaintiff all the information he was en
titled to, or that the plaintiff hod made the 
assignment without pressure and influence. 
The court held, that the plaintiff was entitled 
in redeem, on payment of the amount of de
fendant's advances, although seven years had 
elapsed before the plaintiff filed his bill im
peaching the transaction—the excuse assigned 
for the delay being his poverty; it appearing 
that the parties could be restored to their ori
ginal positions without loss to defendants. 
Brady v. Keenan, 14 Ur. 214.

Poverty is no excuse for delay in making an 
application to the court, ns in such a case 
l In* party can apply in formft pauperis. 
Uni iis v. My art, l Oh. Ob, 229,

A party's poverty is not of itself a sufficient 
excuse for delay, although the court will not 
exclude it from consideration, but it will re
ceive such a plea with caution. Uuff v. Bar
rett, 3 Ch. Ch. 318.

Suing in Forma Pauperis — Costs.]—■ 
Where a party sues or defends in formft 
pauperis, the masters and deputy registrars, 
being officers of the court, are not entitled to 
receive any fees from the pauper. Chambers 
v. Chambers, 1 Ch. Ch. 238.

A plaintiff suing in formft pauperis is not 
liable to have his suit stayed until he has 
paid the costs at law. or of a former suit in 
chancery, touching the same subject matter, 
unless it can be shewn that the proceedings 
an* vexatious. Where, therefore, a plaintiff 
had been ordered to give security for prior 
costs at law, and by another order the time 
for giving security had been limited and in 
default the bill ordered to be dismissed, and 
tlie plaintiff was afterwards admitted to sue 
in formft pauperis, the two orders for giving 
security were set aside. Casey v. SlcColl, 3 
Ch. Ch. 24.

Where costs are given to a plaintiff suing 
in formft pauperis, they are. in general, and 
unless otherwise ordered, dives costs, lb.

The rule is. that where a plaintiff sues in 
formft pauperis lie will not be ordered to pay 
(osts of any indulgence granted him during 
tin* progress of the cause. Where, therefore, 
such a plaintiff brought to a hearing a suit 
which was defective for want of parties, the 
court ordered it to stand over to add them, 
ni'd directed that the question of costs of this 
indulgence should stand over and Ik* disposed 
-11 -in iin- bearing of the cause. Parr v. Mont• 
gomery, 22 (ir. 176.

Two defendants allowed a bill to lie taken 
pro confesso against them been use they had 
not the means to employ a solicitor to de
fend the suit, and n pro confesso decree was 
obtained. An application to vacate the de
cree and for leave to answer was granted 
upon payment of costs, a primll facie good 
defence on the merits being shewn. Bedford 
v. Todd. 0 P. R. 134.
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Costs of evidence to disprove the merits of 
the defence set up must not be incurred with
out consideration, and will not be allowed aa 
of course. / b.

XVI11. PERSONAL BEIMIKNENTATIVE — AP
POINTMENT OF.

Death of Party Interest.]—The eourt 
will not appoint an administrator ml litem of 
the estate of a deceased party where such 
party lmd a substantial interest in the suit. 
liank of Montreal v. Wallace, 1 Cb. Cb. 201.

Where the interest, if any. of a deceased 
party is very small, the court will not re
quire a personal representative to Is* ap
pointed. Montgomery v. Douglas, Il (Ir. 2(‘*8.

An application under order 50 for the ap
pointment of a person to represent the estate 
of a deceased party was refused when- it 
was considered that the deceased could not 
be said to In- “interested in the matters in 
question in the suit." or that the personal 
representative, if appointed, would be merely 
a formal party. Leonard v. Clydesdale, 0 V. 
It. 142.

Dispensing with -Formal Par/ic#.]— 
By order No. 30 of 1853, the court may 
proceed without any personal representative 
of a deceased person where none lias been 
n|ipointed: or may appoint some person to 
represent the estate for the purpose of tin- 
suit. This does not apply to cases where 
parties have a beneficial or substantial in
terest, but only to cases of mere formal 
parties. Sherwood v. Freeland, ti (Jr. 303.

Petition. I A personal representative can 
only he appointed on petition. In re Lee and 
Waterhouse, 3 L. J. 2311.

See COliver v. Swayzie, 8 P. It. 42, ante 
XIII. 3.

XIX. Petitions.

Construction of Will.|—On a petition 
to obtain tin- opinion of the court on the con
struction of a will under 29 Viet. c. 28, s. 
31:—Held, that the court could not give any 
opinion on such a point upon petition, and 
the court declined to make any order saying 
whether a hill would he proper. In re Casars 
11 ill, 13 (Jr. 210.

Fiat, of Judge. 1 The signature of n 
Judge to a lint on a petition is not an nllir- 
ination by him that the case is a proper one 
for petition. Arnold v. Hurd, 1 Ch. Ch. 240.

Order Nisi - - Stranger to Suit.] ■— The 
court will not grant an order nisi against a 
person not a party to the suit. Where an or
der against such a person is required, the 
proper practice to obtain it is by notice of 
motion or petition. Harris v. Meyers, 1 Ch. 
Ch. 202.

Petitioners Description of.] — A petition 
should si-t out the nddition and description 
of the petitioners in tho same manner and 
with the same certainty as a bill of complaint. 
Hunter v. Mountjoy, 2 Ch. Ch. 90.

--------- Misjoinder—Aim ndinent.]—Where
there is a misjoinder of petitioners in u peti
tion fur stay of proceedings, the court 1ms 
jurisdiction at the hearing of the petition to 
allow the same to be amended by striking out 
a name. (Jilbert v. Jarvis, 1(1 (Jr. 294.

Service — Filing—Notice—Want of Pro
secution.]—It is unnecessary and irregular to 
tile a jietition before it is In-ard. The proper 
proceeding, in order to bring it before the 
court, is to serve a copy with a notice of a 
day for hearing indorsed. He Western Ins. 
Co., «i P. It. 80.

This practice is applicable to petitions un
der the Insurance Companies Act, 31 Viet, 
c. 4M. But, as h.v this Act no special pro
cedure is provided for making -ation un
der it to the court, where proceedings were 
initiated by a petition which lmd been tiled hut 
not served upon the respondents, nor brought 
to a hearing, after a lapse of fourteen months, 
the petition was treated as a hill, and ordered 
to he taken off the files for want of prosecu-

Setting out Facts.]—Where the farts on 
which a petition is founded are of such a 
nature that they cannot he sworn to. they 
should he set out fully so as to make the re
spondents aware of what they are called on 
to answer. It will not suffice to use the or
dinary form, ('rooks v. Crooks, 1 (Jr. 37.

XX. Bight to Proceed at Law and in 
Equity.

1. Election.
See McLean v. Heat y, 1 Ch. Ch. 84 : Cat- 

penter v. Commercial Hank of Canada. 2 E. 
iV A. Ill; Morrison v. McLean, 7 (Ir. 1(17; 
Houlton v. Cameron. 9 (Ir. 297: Ausmnn v. 
Montgomery/. 5 (ir. 173; Wood side v. Dickey, 
1 Ch. Ch. 170: Winter v. Hamburgh. 1 Ch. 
Ch. 123; Arnold v. Allinor, Id (Jr. 213. 13 
(ir. 373; Craig v. Gore District Mutual Fire 
Ins. Cu., 10 (ir. 137: Crahb v. Parsons. 18 
<ir. 074; Falls v. Powell, 20 (Ir. 434; Great 
Western It. W. Co. v. Desjardins Canal Co., 
1 Ch. Civ 39.

2. Under Administration of Justice Act, IS73.
See st. Michael's College v. Merrick, 1 A. 

B. 320; Cochrane v. Franklin, 13 C. !.. J. 
91; Kennedy v. Down, 21 Ur. 93; Imp'rial 
Loan and I n rest mint Co. v. Houlton, 22 (ir. 
121; French v. Taylor. 23 (ir. 430; Knox v. 
Tracers, 23 Ur. 41 : Standi y v. Perry, 23 Or. 
307: Paterson v. Stroud, 22 Ur. 413; Curtis 
v. Wilson, 23 Ur. 213; Falls v. Powell. 20 
(ir. 434; Frick v. Moyer. <S P. B. 245; 11'"»#- 
gate v. Westgate. 28 C. P. 283; Demorest v. 
He!me. 22 (ir. 433; Casey y. Hanlon. 22 «ir. 
445; Henderson v. Watson, 23 Ur. 335; l io 
tor in Mutual Fire Ins. Co. v. Be thune. 23 
Ur. 508; S. C., 1 A. B. 398.

For decisions at law on this subject, see 
ante. Practice at Law before tiie Jviuca- 
tube Act, X.

XXI. Sequestration.

1. Effect of Writ.
As to Choses in Action.]—A creditor 

has a right, under a writ of sequestration, to

4



5541 PRACTICE. 5542

comv'l payment by n third party of a debt 
V\14.. In- owes to defendant, against whose 
. - the writ issued. McUoiccll v. Me
lt,, il. 1 Ch. Ch. 140. 10 L. J. 48.

I i| either the sequestrator or the party 
ci;i nu under the writ takes steps to obtain 
11nt nf the money, the chose in action is 
i,.,i "Hind by reason of the writ being in the
sin-nil's hands, lb.

\\ i us of execution land moneys or choses in 
tv i n. or rather securities for money, only 
fm: I lie time of actual seizure by the sheriff. 
,,r smile act symbolical therewith or tanta- 
nu-. thereto, lb.

\ - hose in action can lie reached by taeques- 
♦r.-tt uni. hut the right or interest of a surety 
;n i - ini to the money for the payment of 
wh ii lie is surety, cannot be reached by that 

Where, therefore, a mortgagee tiled 
I - I against the assignee of the equity of 
i ■ ption. to enforce by this means payment 
nf deficiency arising on a sale of the mort- 
gat-d premises, it was held that the right of 
tli.- i-.rigagor to call upon his assignee to dis- 
(1,111-- the mortgage debt, could not be reach
ed, I rung v. Hoyd. 15 (Jr. 157.

Ti- claim of n debtor to compensation for 
:i ! n--illations of parties in obtaining a 
l-.it.-!it uf land is not liable to be seized, at- 
• i ; nr sequestered, before tlie amount is

i ined by decree or otherwise. Robortt v.
i'll ii -./ Toronto, Iti Ur. 23ti.

As to Lands. ] —The effect of a sequostra- 
i regard to lands considered. Meyera v. 

Mi -/«. I'd (Jr. 185.
In case of a debtor dying leaving insufficient 

as-- to pay all his debts, execution creditors
.......  writs are in the sheriff's hands do not
Ii— their priority; nor does a creditor who 
lias a —questration in the hands of the seques
tra: r- lose the advantage of it. lb.

While the law respecting the registration of 
ji; I,: i i-iits was in force, two judgment credi
tin' registered their judgments ; the second in 
I a - of time proceeded with a suit to en
force his lien ; the other did not. although 
he -1 also tiled a hill in time, but he
i is claim in the master’s office in
’ it instituted by the other creditor, who 
in - proceeding had sued out a seques- 
: under which proceedings had been

to obtain payment of his claim :—Held, 
. the judgment in 20 Hr. 185. that the 

w ho had first registered had not, by 
1 i.g from proceeding with his suit, lost 

rity obtained by him by virtue of his 
; ai st rat ion ; that to enforce such claim 

not, under the circumstances, neoea 
or him to revive his own suit, which had 
i meantime by reason of the dqatli of 

i i h- parties ; and that the plaintiff in 
- : in which he had proved his claim 

led out a writ of sequestration, under 
sheriff had acted, had not the effect 

mg the rights of the parties under 
-i-red judgments. ,S. V., 21 Hr. 214. 

mi of sequestration, whether upon 
r 1 -1 final process, is not in any sense an
•• i against lands, but is simply a means 

lung obedience to the order of the 
court, lb.

cannot be sold under a writ of 
(ion. Xclaon v. Xclaon, 0 1*. It. 194.

A % » i. Leases and Rent.]—The tenant of 
fi : :nst whom a writ of sequestration

has issued, will lie ordered to pay to the com
missioner rent shewn to be due. and also to 
attorn and pay the accruing rents. Jnekaon 
v. Juckaon, 1 Ch. Ch. 115.

Itent to accrue due is not a chose in 
action, and a tenant in respect to it may 
attorn: hut where the tenant, having lieen 
notified by the sequestrator, promised to pay 
him the rent in future, and afterwards on 
ls-ing indemnified paid it to a party claiming 
it as assignee, he was ordered to pay it over 
again to the sequestrator. Ilurria v. Mcyera, 
2 Ch. Ch. 121.

Sequestrators can lease for any period dur
ing which the rents would he less in the aggre
gate than the amount for which sequestration 
issued. S. V., 3 Ch. Ch. 89.

When a sequestration had issued to compel 
payment under a decree, and there appeared 
to have been considerable delay in enforcing 
the payment of rents, during which period the 
defendant had died, and one of the heirs had 
received sundry sums for rent, a motion that 
such rents be paid over again to the sequestra
tors by the tenants was refused, and the ten
ants ordered to attorn as to future rents only.
ti. C„ ib. 107.

11. was a registered judgment creditor of 
M., after whose death T. obtained a decree 
for a debt due by M. T. issued « sequestration 
for this debt, under which lands were seized, 
and let under the authority of the court to 
tenants: — Held, that ll.’s charge having 
priority over T.’s, It. was entitled to set aside 
the leases on paying the tenants for their 
labour in putting pi fall crops and preparing 
the land for fall and spring crops ; and to have 
the land sold free from the leases. Miycra v. 
Mcyera, 19 Hr. 541.

2. laaue of Writ.
Corporation—Order Am.] — In proceed

ing against a corporation to enforce obedience 
to a decree or order, it is not necessary to sue 
out a writ of distringas ; the proper proceed
ing is by orders nisi and absolute for a seques
tration. Attormy-Uenvrol v. IIrani ford. 1 Ch. 
Ch. 2ti.

Insufficiency of Lands -Intcrrat in, not
Exigible.]—Before resorting to a writ of se
questration under H. <>. 291 for non-payment 
of money, a writ of ti. fa. goods should he 
issued ; then, if that fails, an order attaching 
debts : and a writ of sequestration should only 
issue (1) where the lands are insufficient to 
satisfy the debt, and it therefore becomes im
portant to realize the profits during the year 
that must elapse before the lands can be sold 
under a Ii. fa. ; or (2) where the interest of 
the debtor is of such u nature that it cannot 
be taken under a Ii. fa. This rule does not in
terfere with the power of the court to order a 
sequestration instead of a ti. fa., if occasion 
should require. An order for payment of 
money into court is an order for payment of 
money within the meaning of H. O. 291. 
Such an order does not require to be indorsed 
with the notice, schedule N. to the consolidated 
orders. A elaon v. X elaon, 0 1\ It. 194.

Service of Order—.1 ffidavit.]—A writ of 
sequestration cannot properly be issued on 
præcipe. The order for the payment of the
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money must bo served, nml an all'ulavit of such 
nor vice and of t lie non-payment tiled. A writ 
issued on principe was set aside, but without 
costs. I'isken v. \\ ride, 2 Ch. Ch. -12.

--------- Affidavit — Absence of—IVdirer.]—
Altlmugli. a< was held in the Iasi case, a copy 
of the decree or order directing the payment 
of the money should he shewn to have been 
served, and a demand of payment of the money 
made, before a writ of sequestration can prop- 
erl.v issue—yet where, ns frequently lias been 
done, a writ was issued without an affidavit 
filed shewing such service and demand, and the
defendant had I...... aware of it for upwards of
a year, and had appeared on a motion to com
pel a tenant to attorn :—Held, that he had 
waived any objection. Marri# v. Myers, 2 
Ch. Ch. 218.

--------- Affidavit—(fourni Order.]—To en
title a party to the writ for non-payment of 
money it is not necessary, since (1. (>. 291, 
to shew that the order for payment and a do 
maud thereunder have been personally served 
on the party ordered to pay. The last two 
cases commented upon. Long v. Long, (5 1*.
It. 127.

Sheriff's Return Iffidarit.]—Vpon the 
sheriff's return of non est to a warrant for 
the committal of a party, and an affidavit to 
the effect required by the 188th of Vice-Chan
cellor Jamieson's orders, a sequestration wHl 
issue at once. Prentiss v. Brennan, 1 Ur. 497.

3. Reviving.

Decree -Mesne 1‘rocess.] Where a seques
tration to compel the performance of a decree 
had been issued against a person who subse
quently died:- Held, that the writ could be 
revived against his heirs. Semble, that seques
tration issued on mesne process can not lie 
revived. Turley v. Meyers, 3 Ch. Ch. 102.

Irregular Order of Revivor. | -— A se
questration had been taken out in a cause in 
which an order to revive had issued against 
the parties who would have represented the 
estate of a supposed intestate, had he been 
such : but a will had been subsequently found, 
and the revivor, it was contended, was irregu
lar. A motion to set aside the sequestration 
on this ground, and on the grounds that the 
defendant had proved under the decree in the 
suit said to lie thus irregularly revived, and 
that there were prior creditors to him, was 
refused with costs. Semble, the proper course, 
under such circumstances, would be to move 
against the order of revivor. Meyers v. 
Meyers, 4 Ch. Ch. 41, 8 C. L. J. 82.

Sec Meyers v. Meyers, 21 Ur. 214.

4. Third Persons—Claims of.

Inquiry as to—Reference—Examination 
of Claimant.]—Where, after the appointment 
of a receiver or the issuing of a sequestration, 
a question arises on an interlocutory applica
tion with persons not parties to the suit as 
to the right of property claimed by the re
ceiver or sequestrators, the court may either 
dispose of the matter at once upon the affida
vits filed, or, if the matter is not ripe for dis
cussion, direct such proceedings to be had

as appear on the whole best fitted for the deter
mination of the question of right. Prentiss v. 
ltrennan. Re Peterson, 2 Ur. 382.

The court may order a reference to the mas
ter to inquire whether a claimant has any and 
what right to property sequestrated. But 
where an order was drawn up in that form 
without reference to the court, the court, on 
application of the claimant, directed the order 
to lie modified by adding a direction that the 
claimant should lie examined before the mas
ter. lb.

-----— Reference — Sulc of Property.] —
Where a receiver of partnership property had 
been appointed, and certain chattels had been 
seized under a sequestration against defendant 
for contempt of the injunction, and the chat
tels so seized were alleged to be the property of 
defendant and his co-partner, but it appeared 
that third persons claimed an interest therein, 
the plaintiff having moved to sell this prop
erty, a reference was directed on such motion 
I on which the claimants had appeared > to 
inquire as to their interests; and any further 
order on the motion was reserved, the parties 
to the motion electing to have a reference in
stead of issues to try the questions in dispute. 
Prentiss v. Brennan, Re Brennan, 2 Ur. 274.

Transfer of Security - Bona Title* -- 
L>are to Pile Bill- \otiee of Motion Sub
stituted Se rvice. |—In a suit in which a re
ceiver of partnership effects had been appoint
ed and a sequestration issued against defend
ant for contempt, the court retained a motion 
against third persons for delivery or payment 
to the receiver or sequestrators of a promis
sory note, the property of the partnership, 
transferred subsequently to the issuing of the 
injunction and sequestration, but before the 
note became due by the defendant, in a foreign 
country, the affidavits as to the bona tides of 
such transfer being contradictory, the court 
giving leave to file a bill against such third 
persons. Prentiss v. Brennan, Re Bunhir. 2 
Ur. 322.

Where, after the issuing of an injunction 
and sequestration in a partnership suit, 
against the defendant, a transfer was made of 
a promissory note, part of the assets of the 
partnership, and the plaintiff filed affidavits 
impugning the bona tides of the transfer, the 
court gave leave to the plaintiff to sen•- a 
notice of motion to compel the delivery or pay
ment of the note to the receiver or sequestra
tors in the cause, upon the party to whom the 
note had been transferred out of the jurisdic
tion ; and such party having appeared upon 
and opposed the motion, substitutional service 
of the subpœna to answer was ordered t<» be 
made on his solicitor or agent in a suit after
wards brought against him, by leave of the 
court for the same purpose, lb.

5. Other Cases.
Appeal—Stay pending.]—By an order of 

the court of error and appeal the Hamilton 
and Milton Hoad Company were ordered to 
remove a bridge constructed by them, which 
imfh'ded the navigation of the Desjardins 
Canal, against which the road company ap
pealed to the Queen in council :—Held, that 
under the statute the circumstance ot the 
road company having perfected the security 
required by the orders of the privy council, 
was a sufficient answer to a motion for seques
tration for non-compliance with the order re
quiring the removal of the bridge ; am! the
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.........nipnny having a pu I ini to the court for
• •f proceedings under the order pending 

r ;1111K‘<iI to the privy council, both motions 
refused. hut under the circumstances 

v.' it costs to either part)1. Dunda» v. 
Hamilton and Milton Road Co., 1!) Gr. 400.

Contempt — Motion against Writ.] —
il...... . whether a party whose committal has
hit'ii ordered for breach of an injunction, and 

i -i whom a writ of sequestration has been 
y nu,tod for the same contempt, can move 
...,• .-I the writ before clearing his contempt. 
I‘riuti** v. ltrennan, 1 Gr. 497, 4-8.

Order for Sale—Voficc.] ■— Notice must 
ho .. "ii of an application for an order to sell 
I.i«■ i.•*rt v seized by sequestrators. Corbet v.
« : nually, 1 I'h. Ch. *i.

XXII. Sehvive of Papehs.

1. Dill.

(a I Absconding Defendants.
Service by Publication. | — A party 

lining absconded from this Province, as al- 
. I, in avoid service of proceedings in chan- 

< ■ n. and it being shewn upon affidavits that 
will n a few months he had been resident at 
v 'i I different places, and that it was im- 
; to say with any degree of certainty in

of ihem he could be served with process 
: l,o court directed an advertisement to be 

d in a newspaper published at the place 
,.f donee of the party in this province, and 

copy of the several papers containing 
advertisement should be sent to his ad- 

dr,at each of the places named. Stimton v.

i in an application to advertise a defendant, 
- 'Worn that the defendant had abscond- 
Mi- liigaii. but it was not stated that any 

" our had been made to ascertain his 
Held, that an affidavit should be 

! . - d showing that defendant could not be
in Michigan. Lipscy v. Cruise, 1 Ch.

An order for substitutional service on an 
a1" ding defendant, or to advertise him, 

affidat h stated that the deponent 
. i id,* inquiries and exertions to serve de* 

I. but had been unable to do so. was 
: as the affidavit ought to shew what 

- had been made, that the Judge may 
due whether the defendant is abscond- 

wbother it is proper to dispense with 
service. M unuy v. Knupp, 1 Ch.

" moving for an order to serve an ah- 
* - defendant by publication, it must be

where defendant last resided, and 
r he has any relations within the juris* 

and, if so, that inquiries have been 
them as to his whereabouts. Irving 

v- «it, 1 Ch. Ch. 183.
" -re an application is made to advertise 

nding defendant, the affidavits must 
''bother ho has any relations in the 

if he has any. one or more of them 
generally speaking, be examined as to 

■wlodge of his residence before the 
V applied for. iteMurrich v. Hogan, 

* v. Blebs, 1 Ch. Ch. 307.

Substituted Service.|—Where a bill had 
been tiled for foreclosure, and the defendant, 
the official assignee of the mortgagor, ab
sconded before the bill was served, an order 
was granted allowing substitutional service on 
one of the two Inspectors of the insolvent's 
estate. London and Canadian Loan and 
Agency Co. v. Thompson, 8 1‘. It. 1)1.

Where the defendant in a suit had abscond
ed to the United States before the tiling of the 
bill, and two months after the tiling of the 
bill an assignee in insolvency was appointed 
by the creditors of the defendant, and the 
assignee was served with the bill, but not 
within the time limited by the general orders, 
an order was made allowing the service as 
good, though made fourteen months after the 
bill was tiled :—Held, that the defendant 
having absconded was a sufficient reason for 
not proceeding with greater diligence. (Jod- 
erich v. Brodic, 8 V. It. 48*5.

See ante VII. 1 (a).

(b) Absent Defendants and Defendants out 
of the Jurisdiction.

Actual Service abroad. |—When an ap
plication is made to serve a defendant out of 
the jurisdiction, and correspondence is relied 
upon to shew the party’s residence, the affi
davit must shew at what time the last com
munication was received from the defendant. 
Carry v. Davis, 1 Ch. Ch. 7.

An application for an order to serve a de
fendant out of the jurisdiction, at Iowa, was 
refused : the affidavit on the motion merely 
stating that letters had been received from de
fendant dated at that place, but not shewing 
that he was resident there. Kingston v. Mon
go, i Ch. Ch. IS.

It is not sufficient proof of the identity of 
a party served out of the jurisdiction, that the 
deponent to the affidavit of service swears that 
he served “ the above-named defendant.” The 
affidavit should shew the means of knowledge. 
Armour v. Robertson, 1 Ch. Ch. 232.

A written admission of service, and that the 
party making it was the defendant in the bill, 
made by a defendant served in Montreal, was 
received ns sufficient proof of service, on an 
affidavit being tiled of a party within the juris
diction proving the handwriting. Crlc v. 
Hunt, 2 Ch. Ch. 395.

See exchange Bank v. Springer, 29 Gr. 
270.

Dispensing with Service.]- -The resi
dence out of the jurisdiction of a party having 
a substantial interest is not now a sufficient 
reason for proceeding in his absence, where 
it would have been so, when persons out of 
the jurisdiction could not in England be served 
with process ; it must also be shewn now to 
be impossible to effect service upon such 
absent party. Le Targe v. De Tuyll, 1 Gr.

The mere fact of n defendant residing in 
England is not sufficient reason for dispensing 
with personal service of an office copy of the 
bill. Everest v. Brooks, 2 Ch. Ch. 445.

Service by Mail.] —The plaintiff’s soli
citors had written to a defendant out of the
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jurisdiction, and received letters in reply. They 1 
had also mailed him an office copy of the bill, 
and received a Idler that he had received the 
bill. The chancellor granted an order allow
ing the service, hut directed a cony of it to he 
mailed to defendant. Wood «idc v. Toronto
Kind If. IV. Co.. 2 Ch. Ch. 24.

Sec, also. Cameron v. linker, 2 Ch. Ch. 281.

Service by Publication.]—On an appli
cation to take the hill pro confesso against a 
defendant served by advertisement four months 
after the time for answering expired :—Held, 
that it should he shewn that the defendant 
had not returned within the jurisdiction, and 
that the plaintiff was still ignorant of his 
whereabouts, ami unable to serve him. Mc
Carty v. Wcssch, 1 Ch. Ch. 5.

Section 8 of the Oth general order of June, 
1863, does not apply to any cam other thin 
those for foreclosure or specific performance 
of an agreement. Hank of Montreal v. Hatch,
1 Ch. Ch. 57.

In a suit which is not for foreclosure or 
specific performance, the court cannot order 
service of the hill by publication on defendants 
who have been out of the jurisdiction for more 
than two years lie fore the tiling of the bill. 
lierkis v. Xicliol», 1 Ch. Ch. 232.

The court will permit service of a bill by 
publication (under s. 8 of order if) upon a 
defendant in a foreclosure suit, who has left 
the jurisdiction, though the defendant sought 
to he advertised is merely an incumbrancer by 
virtue of a subsequent mortgage. Ifobson v. 
Hector, 1 Ch. Ch. 2SU.

Where an absent defendant is an Infant, 
the court lias like powers as to granting an 
order for service by publication as in case of 
an adult; but semble, the notice published 
should not state that in default of answer the 
bill will be taken pro confesso. The court 
will also, in exercise of the discretion given to 
it by 28 Viet. c. 17, s. 12, call upon such de
fendant by the same order to shew cause why 
a solicitor of the court should not be ap
pointed his guardian ad litem. Huffy v. 
O'Connor, 1 Ch. Ch. 393.

Where a soli- defendant had been nbs*nl 
from the jurisdiction and not heard of for 
fourteen years, a motion for service of the bill 
upon him by publication was refused, not
withstanding 28 Viet. c. 17, s. 12. Shaw v. 
Acker, 1 Ch. Ch. 390.

So where absent seven years. See Kelly v. 
Mucklcm, ib. 3UU note.

The court will not order service by publi
cation on parties out of the jurisdiction, who 
cannot be found, on the affidavit of the plain
tiff alone. ----------v. Corcoran, 3 Ch. Ch. 398.

The defendant in a foreclosure suit having 
been served by publication, ft decree was pro
nounced under which the master took the ac
counts, &c. After three years had elapsed an 
order was made under G. U. 11U confirming 
the proceedings had thereunder, and making 
absolute the decree. Clariss v. Ellis, U P. U. 
115, not followed. Itoblin v. Crcely, < V. It. 
12U.

Where a defendant is served by publication 
under G. O. 100, in order that a pra-cine de
cree may be obtained, the notice should con

tain the special indorsement in schedule G. 
to order 43(1, otherwise the cause must he set 
down to be heard tiro confesso. Pherrill v 
Porbcx, 8 P. H. 408.

Substituted Service.] — Where some or 
all of the parties to he served are out of the 
jurisdiction, substituted service of the bill may 
lie effected on partners or agents, where there 
is clear proof of agency with reference to the 
subject matter of the suit. Allan v. Typer, 
5 L. J. 118.

On its being shewn that the defendant could 
not without delay and difficulty be served per
sonally out of the jurisdiction, that he had 
a branch business in Toronto in charge of an 
agent, and that the subject matter of the suit 
had reference to such agency, service of bill 
on such agent, and that a copy be mailed to 
the defendant at New York (nine weeks being 
given to answer I, was ordered. C apples v. 
iorston, 2 Ch. Ch. 31.

Where a mortgagee made a party to a suit 
in respect to his mortgage was out of the jur
isdiction, service upon his solicitor, who hud 
always held the mortgage, was allowed. 
ïouny v. Wilson, 2 Ch. Ch. 5(i.

Where several trustees of a religious society 
were defendants, as owning the equity of re
demption, and one of them had left the 
country, substitutional service for him. on one 
of the other trustees, was allowed. Somerville 
v. Joyce, 1 Ch. Ch. 3Ô8.

28 Viet. c. 17 gives the court larger powers 
as to proceeding against absent defendants 
whose residence is unknown, and the court 
will grant orders for substitutional service in 
cases where it would not under the practice 
before the Act dispensing with advertising 
where it would be useless. Cooper v. Lane, 1 
Ch. Ch. 3U3.

Substitutional service will not be allowed 
under 28 Viet. c. 17, unless it is shewn that it 
would be very expensive or very difficult to 
effect a service. Pearson v. Campbell, 2 Cb. 
Ch. 2Û.

The administrator of a deceased mortgagee 
having tiled a bill against his heirs-at-law, one 
of whom lived abroad, in some unknown place, 
it was ordered that service of the bill on a 
sister of the absent defendant, and posting to 
him a copy of the order, addressed to the place 
wln ro he had been last heard from, be deemed 
good service. Cameron v. llakcr, 2 Ch. Ch. 
281.

Where a mortgagee filed a bill for fore
closure against a mortgagor who resided out 
of the jurisdiction, and whose residence waa 
unknown, whilst the security was scanty, ser
vice was ordered on the mortgagor’s wife. 
McDonald v. McMillan. 2 Ch. Ch. 282.

Substitutional service of the bill upon an 
absent defendant allowed where the affidavits 
stated that “ none of the parties in this 
country were aware of the residence of the de
fendant; that the plaintiffs solicitor had made 
diligent inquiry and could not find out where 
the defendant resided ; and that deponent was 
informed that the defendant led a wandering 
life; that she had been in Rochester about a 
month before, but that she then intended
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-! rtly to make a move.” Cordon v. Hanna, 6
P. II. 260.

See Monro v. Keiley, 1 Ch. Ch. 23, post 

See ante VII. 1 (a).

(c) Affidavit of Service.

Amended Bill—-Prcsumillion.]—Where a 
bill had been amended, and the affidavit was 
of the service of “ the hill.” the court pre
sumed the bill served was the hill as it stood 
at the time of service. Bolstei v. Cochrane, 2 
Ch. i'h. 327.

Costs.]—Where separate affidavits of ser
vie- of bill are made by one person, the costs 
of .U- onlv should he allowed, Boulton v. Me- 
\ a ugh ton, 1 Ch. Ch. 210.

Describing Copy Served.]- The affidavit 
of - v <,. of an office copy of the bill should 

!i at the copy so served was stamped
with the stamp of the registrar's or deputy 
r-7 -Tar’s ollice in which the bill is filed. 
i '"ni v. L pper Canada Mining Co., 4 C. 
L. J. 77.

Irregularity — Effect of.]—Held, that n 
plaintifF who filed an irregular affidavit of ser
vin' mi noting a defendant pro confesso, was 
responsible for the consequences; and the note 
pro confesso was set aside. Pringle v. Me- 
b.nnld, 7 P. II. 45.

Place of Service.]—In applying for an 
ord'-r pro confesso after six months from the 
*er\in- of the bill, the affidavit of service of 
tin notice of motion should shew that the 
i oiii •- was served within the jurisdiction. Me-
i i'ir.i v. Durand, 1 Ch. Ch. 288.

Swearing to abroad, 1—It is unnecessary 
to i—ue a commisssion to authorize the taking 
of th- affidavit of service in a foreign country. 
Snijd'i■ \. O'Lone, 4 Ur. 148.

Armour v. Robertson, 1 Ch. Ch. 252,

(d) Companies and Corporations.

Corporation Aggregate.]—The order 
per; ling the service of a bill upon the agent 
of corporation aggregate does not authorize 
S"i'. upon agents of corporations within 
I r Canada. Campbell v. Taylor, 1 Ch.

Defunct Company.]—Where a company 
"unlly defunct before bill filed, the proper 

• • ir.-i* to effect service is to apply to the 
for an order therefor, otherwise an 

" ; r pro confesso cannot be obtained. Fur- 
. Metropolitan Wafer Co., 1 Ch. Ch.

foreign Company.]—A foreign company 
m office in Montreal and another in 

| I", mi office copy of the bill, with an in-
■ meut to answer in four weeks, was served 

-• agent in Toronto :—Held, sufficient 
I ru in v. Lancashire Ins. Co., 2 Ch.

Ch 21H.
Vol. in. u—175—2(i

(e) Time for Service.

Before Orders of 1865.] -See Tylee v. 
Strachan, 1 Ch. Ch. 310.

Expiry of Time Allowance after.]—See 
Munn v. Cass, \ Cli. Ch. 337; llrooke v. 
Mimcas, 2 Ch. Ch. 401.

---------  Dismissal for Non-serricc.]—See
Harvey v. Davidson, 3 Cb. Ch. 405; Poulton 
v. Lee, 7 1*. It. 415.

---------  Setting aside.]—See Ray v. Maas,
13 C. L. J. 225.

(f) Other Cases.

Admission of Service.] See Stilson v. 
Kennedy, 1 Ch. Ch. 230.

Attorney of Judgment Creditor.]—See
Monro v. Kcilcy, 1 Ch. Ch. 23.

Attorney of Plaintiff at Law.]—See
Crawford v. Cooke, 1 Ch. Cb. 57.

Copy for Service.]—See Cameron v. Up
per Canada Mining Co., 2 Cb. Ch. 215 ; Cos- 
sey v. Uucklow, 2 Cb. Ch. 227.

Effect of Service.] — See Meyers v. 
Meyers, 21 (Jr. 214.

Infant Defendants. | -See Wcatherhcad 
v. II eat her head, 0 1*. It. 00.

Married Woman.] — See liunn v. Bar
clay, 1 Cb. Cb. 254.

Service on Inmate of Dwelling 
House.]—See Elliot v. Beard, 2 C. L. J. 

I 332.

2. Subpoena.

Absent Defendant — Substituted Servie* 
■—Solicitor or Agent.]-—See Prentiss v. Bren
nan, Re Bunker, 2 tJr. 322 ; Canniffe v. Tay
lor, 2 Ur. 017; Doremus v. Kennedy, 2 Ur. 
057 ; Leyyc v. Winstanley, 3 Ur. 100; Sefton 
v. Lundy, 4 Ch. Ch. 33.

| See post XXIV.

3. Other Papers.

Irregularity of Service — Waiver.]— 
Where, after an irregularity of service, the 
party having the right to insist on it serves 
a demand which it would put the other party 
to expense to fulfil, it waives the irregularity. 
Carpenter v. City of Hamilton, 2 Ch. Ch. 282.

Person Served—Solicitor's .1 gent.]—Ser
vice ou the agent of the solicitor who had 
acted in the cause foi defendant, was held 
good service, although the solicitor had been 
changed, hut no order for changing the soli
citor had been taken out. Brown v. Burgar, 
2 Ch. Ch. 440.

When a pleading is filed in a deputy regis
trar’s office in a county in which the solicitor
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fur the opposite party does not reside, service 
of notice of tiling must lie rfleeted according 
to order jit. Service on the Toronto agent 
is irregular, lia yen v. Shier, (» 1’. II. 41.

A Toronto agent for one country principal 
cannot serve himself ns agent for another 
country principal. Hors< mu it v. Coulson, ti
I*. It. 203.

Service by Parties. |—The court will 
permit service of pleadings to lie efleeted Im
parties to the suit, and will allow the same 
fees upon taxation as if served by third poi
sons. McClure v. Joins, ti (Jr. IIS.'».

Time of Service. | - Service of a paper
effected after four o'clock, by putting it under 
the door of a solicitor's office, is not a good ser
vice for that day, unless it be shewn that 
the paper came to the hands of the solicitor 
or his clerk on that day. during the hours 
at which the one or the other might lie served 
personally. When Sunday is an intermediate 
day, it is reckoned in the computation of the 
time for service of papers. Spruyuc v. Hen- 
dvrxun. 1 ('h. Ch. 213. itut see In re Crooks, 
1 Ch. C'h. 304.

Where a solicitor promptly repudiated his 
acceptance of a paper served after hours, 
which lie admitted without knowing its nature, 
the service was held bad. McTavtsh v. Symp- 
son, 7 1*. it. 145.

Notice of examination and hearing was 
served at a few minutes past four, on the last 
day for giving notice, on solicitors of one de
fendant. who admitted service, hut on the same 
day. discovering that the notice had been 
served too late, they wrote to the plaintiff's 
solicitors repudiating their admission, and 
saying that they would move to set aside tin- 
notice. On a motion it was not shewn that 
there was no other service or notice than as 
above mentioned, and the application was 
thereupon refused. Scott v. iturnhnin, 3 Ch. 
Ch. 40-, followed. Semble, that the accep
tance of service would not be binding, basing 
been so soon repudiated. H right v. H oy, 
ti 1*. tt. 328.

XXIII. StayiMi 1‘boceeuinos.
Appeal -Slaying Reference. J—Where a de

cree had been made declaring the plaintiff to 
be entitled to insurance moneys, and directing 
a reference to ascertain the amount, and 
payment forthwith after the making of the 
report, an order staying proceedings in the 
master’s office was refused pending an appeal 
from the decree. Builtr v. Standard Fire Ins. 
Co., 8 1*. It. 41.

---------Terms—Security for Coals.]—Se
curity for costs in appeal, as well as that of 
the court below, will be required to be given 
before proceedings in the court below will be 
stayed pending an appeal, lit ward v. Reward, 
2 Ch. Ch. 245.

Application for Mandamus. | -Where 
a stay of proceedings was asked to enable de
fendants to apply at law for a mandamus to 
compel the head of a corporation to affix the 
corporate seal, but it was not shewn that 
the majority of shareholders approved of the 
answer, the application was refused with 
costs. Oildcrslecvc v. Wolfe Island R. W. 
and Canal ( v., 3 Ch. Ch. 358.

Contempt.]—It would seem that a plain
tiff prosecuting his decree is entitled to do so. 
notwithstanding that he may have been placed 
in contempt for disobedience to an order of the 
court for payment ot money. In such a case 
defendant must obtain an order staying pro
ceedings until the contempt is purged. Hurd 
v. Robertson, 1 Ch. Ch. 3.

Insolvency of Plaintiff,]—Where a suit 
was commenced in the name of a person who 
had previously assigned his interest to a 
creditor by way of security, and the plaintiff 
became insolvent before decree, but the cause 
proceeded to a hearing without any change 
of parties, and a decree for the plaintiff was 
pronounced, the court, at the instance of de
fendants. stayed proceedings until all proper 
parties should be brought before the court. 
Alckenzic v. Mellon net, 15 Ur. 442.

Next Friend—Appointment of.J—A mar
ried woman must sue by her next friend, 
where it does not appear on the face of a bill 
tiled by her that the property in question 
is her separate property. Held, also, that 
a motion to stay proceedings until u next 
friend is appointed was properly made in 
chambers, and that defendant need not demur 
to the bill. 1‘ruyn v. Soby, 7 1’. it. 44.

Pending Action at Law.]—Where a bill 
was tiled by an execution creditor to impeach 
a conveyance by the debtor, and it did not 
uppear that the action at law had been com
menced after the passing of the A. .1. Act, 
a demurrer oil the ground that the plaintiff 
ought to have obtained relief in the suit at 
law, was overruled. Sawyer v. Linton, 23 Or. 
43.

Pending Foreign Action.] — Where 
there is a suit ]K-tiding out of Ontario between 
the same parties and for the same cause of 
action and it can be more conveniently tried 
in such other place, proceedings will be stayed 
here until the determination or discontinuance 
of the suit there. It is immaterial which suit 
was commenced lirst. Howell v. Jewett, 7 P. 
it. ta».

Rehearing — Conditional Haymcnt—Re
payment!.J—Pending the rehearing, a sum of 
money, which before suit had been tendered 
by defendants to the plaintiff on account of 
salary, was ordered to In- paid by defendants 
to the plaintiff as a condition of staying pro
ceedings under the decree already pronounced. 
Un rehearing this decree was affirmed, where
upon the détendant appealed to the court of 
error and appeal, when the decree was re- 
versed, the bill ordered to ho dismissed, and 
the cause remitted to the court below to carry 
out that order :—Held, that the plaintiff was 
bound to repay the money so paid to him by 
the defendants, the duty of the court below 
being, in carrying out the order made ou ap
peal, to place the defendants in the same posi
tion, as far as possible, as if the bill had been 
dismissed at the hearing. Weir v. Mathieson, 
12 Ur. 29».

---------- Staying Reference.]—A notice to re
hear by the party who has the carriage of 
the decree does not, in the absence of special 
circumstances, entitle him to stop the prose
cution of the decree in the master's office. 
Stephenson v. Mcolls, 14 Gr. 144.

While the plaintiff was proceeding to take 
the accounts directed by the decree in the
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m*«i- r's office, défendant presented n petition 
of rehearing, which was ordered, and the 

down in the usual manner. A mo
tion to stay proceedings in the master's office, 
until after the cause had been reheard, was 
refused. Campbell v. Campbell, 1 Ch. Ch. 30.

Term* — Security.] — The court 
will not. as a matter of course, stay proceed
ings pending a rehearing. It is in the dis
cretion of tlie court to stay proceedings, and 
rhe oiirt will impose terms according to the 
circumstances of each case, granting a stay 
i .re readily than formerly, if it be shewn 
thin then- is a danger of loss unless proceed
ings be stayed. Walker v. Niles, 3 Ch. Ch.
41V

Where in an interpleader suit a large sum 
of money was ordered to he paid over to a

• i:■ 111 : resident in the United States, anil 
tli- plaintiff who purposed to rehear, and had 
a i i ! - deposit, asked to have proceedings I 
- a the claimant was directed to give se- ; 
curitv to abide by any order the court might | 
make upon the rehearing, and to repay the 
mm."V if mi directed, betore the money was | 
ordered to be paid to him. 76.

Subject Matter Gone—Cost».]—An or
der will not be granted to stay proceedings 
a d -miss the hill in a suit, merely because 

th" subject matter of it has gone; the plain- 
till has a right to proceed to a hearing to shew 
hiiii-clf entitled to costs. Wallace v. Ford,
1 Ch. Lb. 282.

XXIV. 8VBPŒNA8.

(See ante XXII. 2.1 
1. Fur Costs.

v>;".srl \\ Cooper, 4 Ur. U1 ; Peel v. Kings-

2. To Answer.
Hirers v. Robertson, 1 Ur. 55; Ralph 

v. Co/ioom, 2 Ur. 023.

the receiver, receiver here; after which it ap
peared t hat the company went into liquidation, 
the liquidator being the same person who had 
been appointed receiver in England. The 
plaintiff, after an amendment of his bill stat
ing these proceedings, moved for a decree in 
the terms of the prayer of his bill; but the 
court refused to make any decree until it 
was shewn what the position of matters was 
in England, and the steps about to be taken 
there, so as to avoid any conflict between the 
two courts, and to mould the order here to give 

I the appropriate relief without interfering 
I with the steps which were being taken in 

England for the same object. Louth v. H'cal- 
' !M ^ÇJ^onada OU Lands and II orks Co., 22

Office Copy of Pleadings.]—See Totten 
v. Mucin tyre, 2 Ch. Ch. SU.

Status of Plaintiff—Déterminât ion of.] 
-—Where in the course of a cause a question 
is raised whether the plaintiff is entitled to 
institute proceedings, the court will in a 
proper case decide that question without com
pelling the parties to proceed to a hearing. 
Light v. Woodstock and Frie R. IV. and 
Harbour Co., 7 Ur. 172.

I -— ------ Shareholder of Hank.]—The plain
tiff, in order to qualify himself to sue as a 

| shareholder of u hank, purchased one share of 
the stock thereof, winch he swore he paid 
for with his own money and bought of his own 

I motion, for the purpose of testing the legality 
I of a transaction into which the bank was 
j about to enter :—Held, that this gave him a 

locus standi in court, although the circum- 
! stances were suspicious, the rule being that 
! where in such a case the plaintiff is shewn to 

have a substantial interest, the court will uot 
| refuse relief, although there may be room to J suppose he may have other objects in view 
I which would not be approved of. Jones v. 
j Imperial Rank of Canada, 23 Ur. 202.

Stop Order.]—The court has power to is- 
! sue a stop order at the instance of a party 

entitled to funds in court. Lee v. Hell, 2 Ch. 
Ch. 114, commented upon, Il'tlaon v. Mc
Carthy, 7 1*. It. 132.

XXV. Trial of Issue at Law.
>" II'tcuuluy v. Proctor. 2 Ur. 390; Roui- I 

cm \ Itohinson, 4 Ur. 109; Fish v. Carnegie, | 
• Or. IT'.*; liakcr v. Iltfaon, 0 Ur. 003.

XXVI. Miscellaneous Cases.

Declaration of Right.]—See Maeklem
v. < ummnig*, 7 Ur. 318.

Estoppel by Plea in Action at Law.)
>"• ' /,'iit.r v. Commercial Rank of Can- j 

•*. - I it A. 111.
Foreign Action—Com pan y—Liquidation 

t irnvn Courts.] — The holder of 
1 joint stock company (limited), 

ting proceedings in the court of 
England, for the sale of the part- 

■ "Tty. which was situated in Can- 
;>*t the appointment of a receiver 

: the estate in England and Can- 
• i bill here for the like purpose, 

ourt appointed the agent of

bonds

•da. ti:
tod tb

Transmission of Papers.]—The usual
practice, in applications to allow depositions 
and evidence taken In the court of chancery to 
be used iu other courts, is, to send an officer 
of the court there with the papers. Thompson 
v. Word, 5 L. J. 41.

Vacation—Liberty.]—The court will en
tertain applications affecting the liberty of 
the subject during the long vacation. Harris 
v. Meyers, 1 Ch. Ch. 229.

Vendor's Lien — Payment into Rank — 
Final Order of Sale.]—The order of 29th 
June, 1801, directing money ordered to be 
paid, to lie paid into some hank, does not ap
ply to a suit by a vendor to enforce his lien 
for purchase money. In a suit of this nature, 
in applying for the final order of sale, it is 
not necessary that the affidavit of the plain
tiff as to non-payment should negative the fact 
of possession, or the receipt of rents and pro
fits. Sawdon v. Heasty, 1 Ch. Ch. 254.

Warrant— Ry Accountant, to Settle Ad
vertisement for Sale — Requisites of.] — See 
Denison v. Denison, 3 Ch. Ch. 349.
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PitA('TICK SINCE THE JUDICATURE 
ACT.

I. Generally—Effect of Judicature Act.
Conflict Between Law anil Equity.1 —

Where in matters of practice there was a con
flict between common law nnd equity ns to 
mailers not provided for by the Judicature 
Act. the priictice which is most convenient is 
to Ih- followed. Section 111. s.-s. 10, relates 
to matters of substantive law, not of mere 
practice. Friendly v. Carter, 0 P. U. 41.

Decentralization. | The policy of the
Ontario Judicature Act i< to decentralize busi
ness, and send local matters to local masters. 
Aitkcn v. Il ibn, D P. K. 75.

Rehearing — Pending H usines*.] — Al
though 11"' dinree was pronounced before the 
Judicature Act, and might have been reheard 
under the former practice, yet the cause not 
having liecn set down to be reheard before the 
coming into force of the Act, it could not, 
under the provisions of the Act respecting 
pending business, be reheard, 'l'radc v. Phw- 
nix Ins. Co., 1*'J Hr. 420.

Term's Notice Abolished.] — Where 
neither party has taken any proceedings in a 
suit for a year, a term’s notice to proceed, 
which was required under the common law 
practice, is not necessary under the Judicature 
Act. JUueer v. Rourdman, 0 P. it. 23!t.

II. Appearance.
Default of Xoting Pleadings Closed.] — 

See Morse v. Lamb, 15 1’. If. It.

Ejectment.]-—See Coring v. Cameron, 10 
P. it. I'.tU.

Foreclosure — Limited Defence - State 
ment <>/ claim. |— In an action for foreclosure 
the defendant entered an appearance under 
rule en. O. J. Act, limiting his defence to 
one item in the particulars indorsed on the 
writ of summons The appearance did not 
state that the defendant did not require 
the delivery of a statement of claim :— 
Held, that after such appearance a state
ment of claim was unnecessary, and a judg
ment signed upon it. for default of a statement 
of defence, was set aside with costs. Peel v. 
W hite. 11 P. It. 177.

Gratis Appearance Lis Pendens,]—The 
plaintiff issued a writ of summons, and re
gistered a certificate of lis pendens upon 
the land of the defendant, who. not having 
been promptly served with the writ, and 
being anxious to get rid of the suit, en
tered au appearance gratis : Held, that 
there is nothing in the Judicature Act or 
rules which interfere with the well recog
nized practice that a defendant has a right 
to appear voluntarily, and to antieipate the 
service of actually issued process. Especially 
should his privilege to appear gratis be pre
served in a ease where his property is directly 
and prejudicially affected by the commence
ment of the action and the registration of its 
pendency. MvTuggart v. Touthe, 10 V, It. 
261.

---------Votive of.]— Where a defendant not
served with a writ enters an appearance

gratis, notice of such appearance is necessary. 
\igcon v. Xorthcote, 12 C. L. T. Occ. X. 101.

Special Appearance. |—Where there is a 
grave question as to jurisdiction of the couru 
of this Province in an action on a contract en
tered into in a foreign country, a special ap
pearance under protest or conditionally may 
lie permitted under eon. rule 280, and the de
fence of want of jurisdiction may be subse
quently raised by the pleadings, llotcland v. 
/ n su ram t Co. of A ortli America, 10 1’. It.
514.

Action upon a foreign judgment. Hath 
plaintiff nnd defendant resided out of the 
jurisdiction ; neither of them was a I'.ritish 
subject : and the cause of action upon which 
the judgment was recovered arose out of On
tario. The plaintiff's right, if any. to sue in 
this Province depended upon s. 124 of the 
Judicature Act. 1805. The defendant en
tered a special appearance, and raised, by 
pleading, the question of jurisdiction. Upon 
an appeal from an order affirming an order 
refusing summary judgment under rule 7•’*.!* 
Held, that, although the defendant failed t.> 
shew that lie had a good defence to the action 
on the merits, and disclosed no facts that 
would have entitled him to defend in an or
dinary action, yet the discretion exercised be
low should not he interfered with, having re
gard to the special nature of the jurisdiction 
conferred by sec. 124, and the provision re
quiring, even where no appearance is entered, 
the plaintiff's claim to be proved before lie 
obtains judgment. Campau v. Randall, 17 1'. 
It. 213.

Time for Appearance ./ udgnient.] — 
See Rank of Rritish Xorth America v. 
Hughes, 1U 1*. It. til.

— — Judgment — Default—Tender -.Vo
tive.]—Until the law stamps have been at- 
inched to or impressed upon the paper upon 
which a judgment is drawn up. there is no 
complete, i-llvctive, or valid judgment ; and 
an appearance tendered after all the work of 
signing judgment for default has been corn- 
pleted, except the attaching of the stamps, 
should be received and entered. When* an 
appearance, though tendered before, is not 
entered by the officer until after, judgment, 
it cannot become an effective appearanc e until 
after the judgment lias been set aside : and 
therefore the defendant cannot be said to be 
in default fir not giving notice of appearance 
on the day on which it is entered, pursuant 
to rule 281. Where the plaintiffs insi t upon 
ih.- regularity <>i a judgment as a jud 
default of appearance, they are not in a posi
tion to take the alternative and inconsistent 
course of moving for judgment under rule 
7.",'.I, treating the appearance as regular. 
Where an appearance is entered after the last 
day for appearance hut before judgment, the 
defendant has the whole of the day on which 
it is entered to give notice of the appearance 
under rule 281. Decision in 17 1*. 1». 1-1 re" 
versed. Smith v. l,ogun, 17 I', it. 2IV.

---------Shortening.]—The effect of rule 275
(a I is to supersede s. 7 ot 47 Viet. c. 14 
(O.), and to incorporate its provisions into 
the rules, and the former practice, being in
consistent with the rules, is superseded by the 
provisions of rule 3; nnd therefore there i* 
power, under the provisions of rule 485. to 
abridge the time for appearance to u writ 
of summons issued in the district of Algoma
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r Ti.i:ii‘l«*r Buy. Kendell v. Ernst, 1«> 1‘. U.

Shortening — Order for.] — See 
ÿpü(/.. .. I'urdg. 15 I*. It. 1.

Unauthorized Appearance — I'artncr- 
thii .1' fion.]—See Mason v. Cooper, 15 l*. It. 
41#.

Waiver of Irregularity.]—See McSab
v ila< donnell, 15 1\ It. 14.

Waiver of Objection to Jurisdic
tion. See Sears v. Meyers, 15 1*. It. 381,

III. Consolidation of Actions.

Application of Common Defendant. |
\\ .-re i lie issues in several actions are not 

tl.f ; • there cannot lie a consolidation of 
tl;»\ Where several actions were brought

1 -t a municipal corporation by different j 
lint i;T> for damages for injuries to their

'-i ■•'■live lands occasioned by the alleged 1 
. nt construction by the defendants of 

i ll drain» without providing a proper 
fur the waters brought down by such 

dm : : Held, that, it being necessary for
miff to prove that the negligent con- 

dij i ilic defendants resulted in an injury 
• >\vn particular land, the issues in the 

- I actions were not the same ; and this 
i part from the fact that, in any case,

■ uld have to be several assessments of , 
dm . tjuu-re, whether a common defend- 

ihtain a consolidation order against | 
"f the several plaintiffs. Williams v. 

of Raleigh, il P. B. 50,

T;v pa rate actions, in which the defences 
» same, including contributory négli
gé'n . were brought by a husband and wife 
ag;> i lie same defendant for damages for 
ii i U - received by each of the plaintiffs ow- 
uip i l.e alleged negligence of the defendant 
m iting a pair ot horses to run away, 
ai.'l r into a vehicle in which both plain- 

seated, causing them to lie thrown 
■"! : rumpled on :—Held, upon an applica- 

: in- defendant, that both claims should 
ha ' ii joined in one action : and an order 

"iiisolidating them. Smarthwuite v. 
Hi. -, 1U Times L. It. 049, Westbrook v.
A Ac.. Navigation Co., 23 L. .1. N.
s it. 1‘. t 43, Williams v. Township of 
Ii i 14 1*. It. 5U, distinguished. A oyes 
v. 1 my, 10 1». It. 254.

Claims Improperly Separated. |—The
in their first action claimed from the 

is a sum of 9200,900 as the balance 
a construction contract, and in this 

■' -tin some time after the first, they
V rum the same defendants a sum of

.........he amount of an account for goods
■ delivered. The cause of action here-

■ fore the commencement of the pre- 
;i on. The first action had been praetic-
i‘" lidated with the action of the defen-

• ttst the plaintiffs in the chancery di- 
v» Held, that the two claims should have 
t"s ie in the one action, and that it was a 
!'!•■ m n ise of discretion to leave the claim
■ ction to be tried with the claim to 

should originally have been joined.
' . Canadian 1‘avific It. IV. Co. (No.
2 ’. It. 222.

Conduct of Consolidated Action. 1 In
determining which party is to have the con
duct of a consolidation of two cross-actions 
the main indicia to be regarded are : Which 
action was first begun? Upon whom does 
the chief burden of proof lie? Which action 
is the more comprehensive in its scope? And 
where G. first sued It. for cancellation and de
livery up of four promissory notes made by O. 
and S. jointly to It., and also for cancella
tion of an agreement in relation to which 
the notes were given, and It. afterwards sued 
G. and S. upon three of the four notes in 
question, and substantially the same issues 
were raised in both actions, the making of the 
notes being admitted by G. and S. in the 
pleadings, the actions were consolidated and 
G. was allowed to proceed with his action, 
S. being added us a party to it. (Jirvin v. 
liurke. Burke v. (Jirvin, 13 P. It. 210.

Cross-actions Counterclaim — Stay.] — 
The defendant applied to have this action con
solidated with an action brought by the de
fendant in the chancery division against these 
plaintiffs, on the ground that the plaintiffs' 
counterclaim in the chancery division action 
disclosed the same cause of action as shewn 
in the statement of claim in this action. The 
action in the chancery division was commenced 
on the 17th May, 1882, and this action on the 
10th June. 1882 :—Held, that, though the case 
presented was not technically within the terms 
of rule 395, U. J. Act, there is an inherent 
right in tlie court to prevent an undue use 
of its process ; and this action was stayed until 
that in the chancery division was determined, 
no special reason to the contrary being shewn 
by the plaintiffs. Taylor v. Bradford, U 1’. It. 
350.

Joint Application of Different De
fendants. | i'\\ri\,' actions brought by a
municipality against the different sureties of 
the municipal treasurer, to recover amounts 
alleged to have been received by the treasurer 
and not accounted for, were consolidated 
and proceedings in them were stayed pending 
the determination of an action against the 
treasurer himself to recover the same amounts. 
County of Essex v. Wright, 13 V. It. 474.

Four actions were brought by the same 
plaintiffs against different defendants for 
damages for trespass in refusing to pay toll 
and forcing past the toll gates. The plead
ings were identical, and the main issue was 
common to all the actions, but it was admit
ted that if the plaintiffs had u substantial 
cause of action, there must be a separate as
sessment of damages in each case. Upon a 
motion by the defendants to consolidate the ac
tions :—Held, that one of the actions should 
he tried ns a test for all, and that proceedings 
in the other actions should be stayed till the 
test action should have been determined, after 
which the assessments should proceed accord
ing to the result on the main question; or, 
if the defendants would each submit to pay 
the largest amount of damages that might he 
awarded in the test action, that nil proceed
ings should he stayed in all actions, except 
that in which the plaintiffs expected to re
cover the largest amount, and such action 
should he alone litigated. Vaughan Road Co. 
v. Fisher, 14 V. It. 340.

---------  Identity of Issues.]—The plaintiffs
brought four actions, each against a different 
person, alleging that the defendant in each case
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entered into a separate agreement with the 
plaintiffs to purchase mid pay for certain 
grape vines and to allow tin* plaintiffs certain 
future benefits to he derived from the posses
sion and cultivation of the vines, and claim
ing payment, an account, and damages. The 
statements of defence were practically the 
same in all the actions, the defendants setting 
up among their defences that by the fraud 
of the plaintiffs certain promises and war
ranties on their part were omitted from the 
written agreement, and that the defendants 
were induced to enter into the agreement by 
fraud and misrepresentation on the part of 
the plaintiffs, and claiming rectification ami 
damages. The sales to the several defendants 
were entirely separate and distinct transac
tions made at different times and under dif
ferent circumstances, hut the form of agree
ment made use of with each defendant was 
the same. An order was made in chambers 
under con. rule <$52, on the application of the 
defendants in all the.act ions, staying proceed
ings in all but one. which was to be treated 
as a test action, the defendants agreeing to 
be bound by the result of it, but the plaintiffs 
being allowed to proceed to trial in the other 
actions after the trial of the test action, if 
they deemed proper : Held, that actions will 
only be stayed where the questions in dispute 
are substantially the same ; and in this in
stance they were not the same, because the 
questions raised by the defendants upon their 
defences of fraud and misrepresentation would 
necessarily he different in each case, the ne
gotiations for each agreement being distinct: 
and the order was set aside. Nia (/aid Grape
Co. \•//.-. 18 iv B. 17'.'.

An order to consolidate, strictly so called, 
is a matter of discretion, and is made as a 
favour to and for the benefit of the defendants, 
the object being that a single trial may de
cide that which is in fact only a single ques
tion. and tints save costs and expense. No 
such order ought to lie made unless the ques
tions in each case are substantially the same, 
and the evidence would lie substantially the 
same if they were all tried. I .cave to appeal 
from the decision in 111 1*. It. 17!I was refused.

Joint. Application of Different 
Plaintiffs. I -In two actions where the plain
tiffs were different, the defendants different, 
and the relief sought entirely different, though 
part of the evidence in the one action might 
be available in the other, an application by 
the plaintiffs conjointly for an order consoli
dating the two actions, was refused. Semple, 
the defendants would be entitled to an order 
to have tin* actions tried together in case the 
plaintiffs were bringing them on at different 
courts. Itiian v. Cameron. Attorney-General 
far Camnia v. Ontario and Western Lumber 
Co.. Hi I». H. 235.

References— .In risdietion of Master.']— 
The master in ordinary has no jurisdiction 
to consolidate actions in which judgments 
have been entered, and in which references 
are pending in his office. Boswell v. Grant. 
11 I\ It. 3711.

Summary Proceedings — Forum. 1— An 
application to consolidate two motions for 
administration and partition pending before 
a local master should be made to him. and 
not to a Judge in chambers. Lambier v. 
Latnbicr, 9 P. It. 422.

IV. Discontinuance.

Effect on Pending Appeal.)—A mo
tion by a defendant to vacate the registration 
of a lis pendens upon his lands was dismissed 
in chambers, and the defendant appealed to 
a Judge. The plaintiff then served a notice 
of discontinuance, and upon the return of the 
notice of appeal objected that there was no 
jurisdiction to hear the apiienl : Held, that 
the plaintiff by giving a notice of discontinu
ance could not take away a right which the 
defendant had acquired. Conybeare v. Lewis, 
13 Ch. D. 4tilt, distinguished. Robertson v. 
Laird, 8 C. L. T. Ucc. X. 124.

Issue Action — Costs.]—An interpleader 
proceeding is not an action; and rule 341 (cl. 
which enables the court to “ order the action 
to lie discontinued," upon terms as to costs, 
does not apply to interpleader issues. Ilam- 
lyn v. Itetteley. (i <j. It. I >. <13. and lie Dyson.
65 L. T. x. s. 188, followed. Semble, that 
the execution creditor can abandon the seizure 
or the prosecution of the issue, but only on 
the terms of answering all costs. Uogaboom 
v. Oil lies. Hi P. It. 402.

Notice Taxation of Costs.]—Where the 
plaintiff serves a notice of discontinuance un
der rule fill, the defendant is entitled to a 
reasonable time within which to apply for' an 
appointment to tax his costs, and until after 
the lapse of that time an appointment will 
not In- granted to the plaintiff, even where he 
is entitled upon the final taxation to tat in
terlocutory costs which may exceed the de
fendant’s general costs. Vnder rule <541 it is 
not necessary for the plaintiff to ascertain the 
amount of defendant's costs and pay them, 
t<> make the notice of discontinuance effectual. 
Barry v. Bartley, IB 1’. i: 8T6.

Withdrawal of Part of Claim.1—The
plaintiffs claimed in this action $3.249.31$. 
“ amount of defalcation of J..” and $90.55 for 
certain expenses connected therewith, in all 
$3,339.91. The defendants paid into court 
$3,273, claiming by their notice of payment in, 
that it was sufficient to satisfy the plaintiffs’ 
claim. There was no specific application of 
the money paid in to any part of the claim. 
The plaintiffs did not deliver a statement of 
claim, and, upon notice of a motion under 
rule 203 to dismiss the action being served by 
the defendants, the plaintiffs gave notice under 
rule 170 of withdrawal of the balance of their 
claim :—Held, that the plaintiffs find no power 
under rule 170 to withdraw : the portion of 
rule 170 relating to the withdrawal of part 
of the alleged cause of complaint, is applicable 
only where the part sought to he withdrawn 
can be severed from the real of the claim ; 
and an order dismissing the action was pro
per. Bank of London v. Guarantee Co. of 
North America, 12 1\ R. 499.

The Exchange Rank of Canada, in an ac
tion instituted by them against G.. filed in 
open court, a withdrawal of a part of their de
mand, reserving their right to institute a sub
sequent action for the amount so withdrawn. 
The court acted on this retraxit, and gave 
judgment for the balance. This judgment was 
not appealed from. In a subsequent action 
for the amount so reserved:—Held, that the 
provisions of art. 451. C. C. I’., are applicable 
to a withdrawal made outside, and without 
the interference of, the court, and cannot af
fect the validity of a withdrawal made in open
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court nnd with its permission. (2) That it 
was t'"i late in the second action to question 
the validity of the retraxit upon which the 
i curt had in the first action acted and render
ed a judgment which was final and conclusive. 
Exchange Dank of Canada v. Gilman, 17 S. 
C. K. 1U8.

V. Dismissing Actions.
1. Absence of Authority,

Costs Dispute — Enlargement — Judg- 
nil'llt Creditors.An action was brought on 
behalf <if the plaintiffs and all other creditors 
ni' V. to obtain from the defendant, the as
signee of V. for the benefit of creditors, an ac
count of all moneys received by him from the 
o'ta'o of V.. and for payment of what might 
lie found due. Judgment was pronounced in 
favour of the plaintiffs, directing a reference 
to take the accounts ami reserving further 
directions and costs. The judgment was not 
i'Stied. and after it was pronounced the defend
ant and the plaintiffs’ solicitor both died. The 
executrix of the defendant obtained front a 
h» a! Judge a summons to compel the plain
tiffs to revive the action, or to dismiss it with 
ni'i'. Un the return of the summons counsel 
for the plaintiffs stated that they would con- 
m nt to an order dismissing the action without 
costs, but, if that were not agreed to, that 
tlu v desired an enlargement to «shew that the 
plaintiffs had never authorized the bringing 
of the action and that they had no knowledge 
of ,i until the service upon them of the sum
mons now in question. The local Judge, how- 
vw-r. made an order dismissing the action with 

l [eld, on appeal, that the local Judge 
would have been justified in dismissing the 
action without costs if it had been shewn to 
lom that it was brought without the authority 
of the plaintiffs, and that he should have 
granted an enlargement for that purpose, and 
h h" had after the enlargement been satisfied 
of the truth of the plaintiffs’ statements, he 
-l on Id have discharged the summons : for a 
party should not be required against his will 

continue in bis name an action which he 
never authorized to lie begun. Maekai/ v. 
Mai furl a ne. 12 |\ It. Hi).

Tl..... Id chancery rule that an action can
1' dismissed, on the application of a plaintiff 
wiio has not authorized his name to be used, 

1 ' on payment of costs, is not now in force, 
let the plaintiff is now entitled to an order to 

' i lie proceedings without payment of costs. 
Ih viudds v. Howell, L. It. 8 Q. it. 3118, and 
N i! - v. Duruford, 13 Ch. 1). 7*54, followed. 
Ih

Held, also, that an action of this kind 
hi not have been dismissed after judg- 
i pronounced, for the creditors other than 
i laintiffs should not have been deprived of 

■ benefit of the judgment, lb.

Sarnia Agricultural Implement Manu- 
'luring Co. v. Hutchinson, 17 O. It. 070.

2. Default.

ia) In Delivery of Statement of Claim.

Excuse for Delay—Terms.)—An action 
-'dieitors to recover the amount of a bill 1 
"'as was begun and the defendant ap- ! 
d in February, 1883. No further step I

was taken till February, 1892, when the plain
tiffs delivered a statement of claim. The 
plaintiffs’ reason for the delay was that the 
defendant had no means to pay during the 
period of delay. Upon motion by the defend
ant to dismiss and cross-motion by the plain
tiffs to validate the delivery of the statement 
of claim :—Held, that the action should he al
lowed to proceed. Terme Imposed upon the 
plaintiffs. Einkle v. Lut:, 14 1‘. It. 440.

-------- Undertaking to Speed. |—The filing
of a statement of claim and an undertaking to 
speed is not a sufficient answer to a motion to 
dismiss. The delay must be sufficiently ex
plained. In this ease, being an action for a 
large sum against sureties, the plaintiffs not 
having in the opinion of the court sufficiently 
explained or offered excuse for a delay of 
nearly two years, or shewn a probability of 
proceeding speedily, the action was dismissed 
with costs. A a panel', Tam worth, and Quebec 
It. IV. Co. v. MeDonell, 10 I». It. 7,25.

Shortening Time for Delivery.|- Un
der rule 487» the court or Judge may. in a pro
per case, order a plaintiff to deliver his state
ment of claim within a limited time shorter 
than that allowed by rule 3ti!) ; but an order 
dismissing the action for failure to deliver the 
statement within the time so limited is not, 
having regard to rule «1411. to be made until 
after default. And an order directing that the 
action should he dismissed for want of prosecu
tion if the statement of claim was not deliver
ed within eight days, was amended so as to 
make it direct only that the plaintiff should 
deliver the statement within eight days. Arm
strong v. Toronto and Itiehmond Ilill It. IV. 
Co.. 15 V. H. 449.

(b) In Furnishing Security for Costs.

Excuse for Delay — Appeal.]—The fact 
that the plaintiff has lodged an appeal against 
an order for security for costs is “ sufficient 
cause,” within the meaning of rule 124*1, to 
exempt- him from having his action dismissed 
for failure to comply with the order, pending 
the appeal. And if a motion to dismiss is 
made, the better practice is to enlarge it be
fore the appellate tribunal, to Ih* dealt with 
after the main question has been determined. 
Dennett v. Empire 1‘rinting and Dublishing 
Co.. 17, I’. It. 430.

Order Limiting Time.l—A dismissal of 
tbe action, in the event of security not being 
given within a limited time, is authorized by 
eon. rules (18881 1243 and 124*1, rules ( 1S97) 
1198 and 1202. Lea v. Lang, 18 I’. It. 1.

--------  'Necessity for Further Motion.]—On
the fith November. 1885, an order was made 
requiring the plaintiff to give security for 
costs within four weeks, and in default that 
the action should he dismissed with costs, un
less the court, or Judge on special application 
for that purpose should otherwise order. 
Within the four weeks the plaintiff obtained 
a summons, with a stay of proceedings, for 
“ further time to perfect security for costs,” 
and on the 10th December. 1885, nil order was 
made extending the time till the 23rd Decem
ber, 1887», but not providing that the dismissal 
of the action should be the result of non-com
pliance with its terms. Security was not 
furnished within the time so extended, and it
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was contended that after that the action was 
dead, and there was no jurisdiction to make 
an order in it :—Held, that the action never 
became dismissed under either of these orders, 
and that a motion to dismiss was regular and 
necessary. Whistler v. Hancock, ij. II. 1». 
S3, King v. Davenport, 4 (j. 1$. D. 4I>2, dis
tinguished. Itaul, of Mininnota v. rage, 1 1 
A. It. 347.

Waiver of Dismissal. | -Where an order 
for security for costs directs that unless se
curity lie given within a limited time the ac
tion shall be dismissed, and security is not 
given within the time limited, the action is 
to be regarded as dismissed, unless the defend
ant treats it ns still alive. Darter v. Stubbs, 
tl </. 1$. I>. 111i, followed. Hule 1251 does not 
give a plaintiff any further time for or relieve 
him from the obligation of putting in his se
curity for costs; it only enables him to remove 
the stay effected by the order, for the sole pur
pose of making a motion for judgment under 
rule 7.'!!I ; and if he does not succeed in that 
motion, lie must obey the order by putting in 
the full security. Itut where the defendant, 
after the time for giving security under the 
order had expired, opposed a motion for judg
ment under rule 730. and appealed to a Judge 
in chambers and afterwards to a divisional 
court from the order made upon such motion, 
without taking the objection that the action 
was at an end : -Held, that he lmd waived the 
objection; and a bond filed after the time 
limited was allowed. Upon appeal, decision 
varied by extending, pursuant to rule 4S.*, the 
time for giving security. Hollander v. 
Ffoulkes, If, P. R. 225. 315.

(c) In Proceeding to Trial.
Answer to Motion V mlertaking—Dis

cretion. | An undertaking to sliced the action 
is not in all cases a sufficient answer to a mo
tion to dismiss under rule 255. <>. ,T. Act. By 
<i. (). Chy. 27(1. a Judge had discretion under 
all the circumstances of the cause to dismiss 
or not, and the parties not being interfered 
with remains as before the O. J. Act, by ss. 12 
and .*>2 of that Act. I'mler the circumstances 
of this case an order to dismiss was rescinded. 
Burke v. Muring. 0 P. It. 41 Ci.

Excuse for Delay—One Defendant not 
Semd iritli Process.]—A motion by two of 
the defendants to dismiss the action as against 
them for the plaintiff's default in not proceed
ing to trial was refused, where it appeared 
that one of the defendants, a necessary party, 
had for apparently sufficient reasons not been 
served with a writ of summons, while the ac
tion had proceeded against the other defend
ants. and as against them was ripe for trial : 
—Semble, that it is the duty of an applicant 
to apply to the plaintiff’s solicitor for informa
tion as to the state of the cause in regard to 
the other defendants liefore making such a 
motion. Foley v. Lee, 12 P. It. 371.

-------- - Slip—Undertaking.1—If the plain
tiff without good excuse neglect to proceed 
with the action, the court will not, ns of 
course, mi his mere undertaking to speed the 
action and paying the costs, refuse to dismiss; 
but where defendant's solicitor had refused to 
accept notice of trial a few hours late, an 
order refusing to dismiss and permitting the 
plaintiff to proceed, was affirmed. Carter v. 
Parker. 11 P. II. 1.

Failure to Enter after Notice.] —
Where the plaintiff fails to enter the action 
for trial at a sittings for which he has given 
notice of trial, the action cannot be dismissed 
for want of prosecution under con. rule (»47 ; 
the defendant’s remedy is to enter the action 
himself under con. rule lit 13. Crick v. Hew
lett. 27 Ch. I). 300. distinguished. McDou- 
gald v. Thomson, 13 P. it. 250.

Where the plaintiff was in default for not 
giving notice of trial for the autumn assizes, 
but the defendant did not move to dismiss the 
action, and the plaintiff gave notice of trial 
for the winter assizes, hut neither party en
tered the action for trial :—Held, that the ac
tion could not Is* dismissed for want of prose
cution under con. rule (147. McDougald v. 
Thoiii'oii. 13 P. It. 250, followed. Simpson v. 
Mur,ay, 13 P. It. 418.

Frivolous Action.]—The plaintiff sued 
for damages for false testimony, alleging that 
he had failed in a prior action by reason of 
such testimony given therein by the present 
defendant : Held, that the action would not 
lie. and the plaintiff being in default by rea
son of not having given notice of trial the ac
tion was dismissed. Clarke v. Creighton, 13 
P. It. 113.

Order of Dismissal—liar to Subsequent 
lefion.1 An order made at chambers under 
rule 235. O. J. Act. dismissing the action for 
want of prosecution where issue had been 
joined, but the case hail not lieen set down for 
trial nor notice of trial given:—Held, 
not a dismissal on the merits, and not a bar 
to a subsequent action for the same cause. 
Huberts v. Lucas, 11 P. It. 3.

Second Trial — ‘‘ Scxt Sittings.”]—Issue 
was joined on the Kith December, 1880, and 
on the 22ml the cause was tried, and a non
suit entered, which by consent was set aside, 
and the case again entered for trial at the 
sittings held in March. 1881, but remained 
over until the following sitting, when it was 
struck out by consent. After the Judicature 
Act came into force, a motion to dismiss for 
want of prosecution was made, and the plain
tiffs' solicitors, though alleging that they did 
not intend to proceed, would not consent to 
the dismissal of the action Held, that an 
order dismissing the action was right: that 
the words in rule 255 “ for the next sittings 
of the court." were not confined to the first 
sitting after issue joined; and that the fact 
that the plaintiff had already taken the cause 
down to trial did not prevent the defendant 
from moving to dismiss for not going to trial 
again. Chapman v. Smith, 32 C. P. 555.

Setting; down and Proceeding;.]—Ilule
134 provides that “in actions in the county of 
York, to be tried without a jury, if the plain
tiff does not set down the action for trial with
in six weeks after the pleadings are closed 
and proceed to trial as provided in rule 542, 
the action may be dimissed for want of prose
cution —Held, that unless there is default 
both in setting down and proceeding to trial, 
an action cannot be dismissed. Toronto 1'ype 
Foundry Co. v. Tuckett, 17 P. It. 538.

(d) In Service of Writ of Summons.
Action to Recover Statutory Penal

ties^-Special Provision as to Delay.]—See 
Miles v. Hoe, 10 P. It. 218.
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VI. Divisional Courts.

1. Appeals from Judgments of.

Case Heard by Consent. 1—Where the 
Judg.- presiding at the trial of an action di- 
reci' il to stand over to have parties added, 
ami both parties apply to a divisional court 
to set aside this direction, and, by consent 
and without prejudice to the right of appeal, 
u.-k the divisional court to hear the case on 
I!,., merits, either party may, without leave, 
apl ;il to the court of appeal for Ontario from 
u.e (iidgment of the divisional court. Pagne 
v i uugh'll. 24 A. It. 550.

2. Appeals to.

County Courts, Division Courts, 
Surrogate Courts.)

Abandonment Reinstatement—Grounds 
for , The defendants, after setting down an 

for hearing by a divisional court, serv
ed - -lice abandoning it, and the ease was 
struck out of the list. They afterwards
........d to have it restored to the list :—Held,
that if the motion could be treated us one for

■ ■ to appeal notwithstanding the lapse of 
time, it would be incumbent upon the appli- 
i ants to shew that pritnft facie the judgment 
below was wrong ; and there being no error 
apparent on the face of the judgment, and no 
-p.'vifie error having been pointed out, such an 
uppiii .ition must be refused. But. semble, the 
moi i,,n could not be so treated. The judgment 
1,-duw found that the defendants were tres- 
pussers, and directed a reference as to dam-

When the appeal was abandoned the 
d lams thought the claim of the plaintiffs 
V" I be much smaller than it subsequently 
appeared to be ; and on learning the size of 
tin* claim, the defendants wished to renew 

appeal : -Held, no ground for interfer
ing / nion Hank of Canada v. Rideau Lum- 
l" Co., 11) I*. K. 100.

Extension of Time —Forum.]—A motion 
1 \tend the time for moving before a divi- 

l court against the judgment of the trial 
Ju'Lv should not be made to a Judge in cham- 

. imt to the divisional court itself. Ini*
• il Loan Vo. v. Italy, 13 V. It. 5».

Judgment on Further Directions.]—
Th ai lion was not tried, but was referred to

■ i'ter, further directions and costs being 
i : "d. After report made the case was 
heard on further directions by a Judge:— 
lb .. that the case could not be reheard 
hviure a divisional court, as the proceedings 
t-il could not be regarded as the trial of an

"ii within the meaning of rules .‘»17 and 
. o. .1. Act. Wansley v. Smallwood, 10 P.

Order on Appeal from Master’s Cer-
tifate.]—An appeal does not lie to a divi- 
~ court from the decision of a Judge in 
'•"i ! upon an appeal from a master’s report, 

ificate of a master is a report, and is 
t to the same rules as to appeal as an 

V report. Rc Molplnj, Bcckes v. Ticr- 
" 17 P. It. 247.

Railway Act—Order of Judge—Persona 
'' at a.] a Jndg-' making an order under

• of the Dominion Railway Act, 51 Viet.

<*. 21). for payment out of court of compensa
tion moneys, acts, not for the court, hut as 
persona designate by the statute : and no ap- 
|ienl to a divisional court lies from his order. 
Canadian Pacific R. W. Co. v. Little Semi
nary of Ste Thérèse, Id S. C. It. 000, fol
lowed. Rc Toronto, Hamilton, and Buffalo 
R. IV. Co. and Ucndric, 17 P. It. 199.

Security on. ] —Rule 825, providing that 
no security for costs shall lie required on a 
motion or appeal to n divisional court, does 
not preclude a defendant from obtaining an 
order for security for costs where the plaintiff 
1ms taken up liis residence abroad after a 
judgment dismissing his action without costs, 
from which his appeal to a divisional court is 
pending. Arnold v. Van Tuyl. 30 O. R. 
<103, distinguished. Tanner v. Wciland. 19 
P. It. 149.

Setting clown Striking out.]—When a 
ease is improperly set down to be reheard, a 
substantive motion should be made to strike 
it out. Wansley v. Smallwood, 10 P. R. 233.

---------Time.]—An appeal made at the first
sittings of the court :—Held, not too late un
der rule 114, though more than eight days had 
elapsed and the time had not been extended. 
If nr son v. Macdonald, 32 C. P. 407.

An objection that a notice of motion given 
for a sittings of the divisional court, and serv
ed in time to be set down during that sittings, 
could not be set down in the following sittings, 
was overruled. Brasscrt v. McEwen, 10 O. 
R. 179.

Short Notice—Stay of Proceedings.]—A 
divisional court lias jurisdiction to allow an 
appeal from the judgment of a trial Judge to 
be sot down upon short notice of motion, and 
in stay proceedings pending the appeal. Todd 
v. Rusnell. 17 IV R. 127.

Winding-np Act—Ruling of Master.] — 
By virtue of 52 Viet. c. 32. s. 20 (D.), a 
divisional court has jurisdiction to entertain 
an appeal from the ruling and decision of the 
master in ordinary, on a reference to him un
der that section. In re Central Bank of Can
ada. 30 O. R. 320.

See Ball v. Cathcart, 10 O. It. 525, post 
VIII. 0.

3. Special Case.
Reservation of —Motion for Judgment.] 

—T'nder the O. J. Act. s. 25. s.-s. 2. a Judge 
sitting elsewhere than in a divisional court is 
to decide all questions properly coming before 
him. and is not to reserve any case, or any 
point in a case, for the consideration of a 
divisional court. Till v. Till, 15 O. It. 133.

On the trial of an action, the pleadings 
were admitted to state the facts, and what 
was called “ a special case on the pleadings," 
was reserved for the opinion of the Judges of 
the common pleas division. On the case com
ing before a divisional court (>f that di
vision. it was held that the special case 
as such could not be entertained : but the 
application was directed to Ik* turned into a 
motion for judgment under rule 323, or on the 
pleadings and admissions under rules 315 and 
321. lb.

See Ilion Court of Justice.
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VII. Divisions of High Court.

1. Intituling of Proceeding#.

Interpleader Order Several Execu
tions.]—Where an interpleader order is in
tituled in two actions, in different divisions of 
the hiiih court, there being two executions in 
the sheriff’s hands, an ap|s«al from the order 
may be entertained in either division, although 
one of the execution creditors has been barred 
by the order, from which there is no ap]>eal on 
that ground. Hogahoom v. Grundy. 10 P. 
It. 47.

Wrong Division Amendment.]—The 
action was in the Queen's bench division : but 
the plaintiff, in applying with respect to the 
costs of writs of fi. fa. and a set-off of costs, in
tituled his proceedings in the chancery division 
and " in the matter of certain orders made in 
the action —Held, that this was formally 
wrong : but an amendment was allowed on 
layment of costs, Clarkt v. Creighton. Il P.
; 84

Sec Re Olmstead v. Errington. 11 P. R. 
3(H$, post X.

2. Registrars of Divisions.

Affidavit Power to Receive.] The regis
trar of a division of the high court has power 
to receive evidence by affidavit to shew that an 
order of court has not been obeyed, and to en
force the order by striking out paragraphs of 
the defence. Il uni il ton Road Co. v. Elatt, 10
P. It. 581.

Signing Order. I Where an action in the 
Queen’s I tench division or common pleas divi
sion of the high court of justice is. under rule 
51 Ml. set down for trial at a sitting for trial 
of actions in the chancery division, any order 
made in such action bv I be Judge presiding 
at. sui'h sitting should be signed by the ollieer 
who acts as registrar at such sitting, and not 
by the registrar of the division to which the 
action belongs. Waghorn v. Hawkins, 12 P. 
II. 145.

3. Transferring Causes from one Division to 
Another.

Jury Expediting Trial.]—Where a plain
tiff brings an action in the chancery division 
which is proper to be brought there, lie will 
not be allowed to transfer either on the ground 
that he wishes it tried by a jury, or that a 
transfer would expedite the trial. Ycrmilgca 
v. Guthrie, 0 P. It. 2(17.

Notice of Transfer - Judgment.]—The 
action was transferred from the chancery di
vision to the common pleas division of the 
high court by an order of the Judges, but the 
plaintiff, not having notice of the transfer, 
signed judgment in the chancery division. An 
order was made retransferring the case to the 
clumeery division, and allowing the judgment 
entered to stand and lie in force from its en
try. without costs. Patterson v. Murphy, 9 
P. It. 300.

Reason for Transfer.]—Since rule 545, 
O. J. Act. an action is not to be transferred 
from one division of the hight court of justice

to another, except on very strong grounds. 
Masse v. .liasse, 10 p. II. 574. But hoc next

Held, that rule 545, O. J. Act, was 
not intended to and does not interfere 
with ilie power of transferring actions 
from one division of the high court to another. 
/‘meson v. Merchants llmik of Canada, 11 P. 
II. 72; Herring v. Brooks, ib. 15.

See High Court of Justice,

4. Other Cases.

See Brigham v. McKenzie, 10 P. R. 406, 
post VIII. 0; Laidlaic Mfg. Co. v. Miller, 4 
P. II. 335, ib. ; Re Christie. Christie v. 
Christie, 12 P. II. 15, post IX. 5 (a).

VIII. Judges and Masters.

1. Judge at the Trial.

Power to Vary Judgment — Costs.]— 
'File judgment of the trial Judge, not drawn 
up or entered, but indorsed upon the record, 
was in favour of the plaintiffs against all 
three defendants with costs, but was after
wards reversed as to two defendants by a di
visional court. Subsequently, the other de
fendants moved the trial Judge to vary bis 
judgment against them as to costs in accord
ance with what they considered should have 
been the judgment, had it been against them 
alone, and in favour of the other defendants, 
they being administrators, and an administra
tion order having been made before the trial. 
The judgment, as pronounced, expressed pre
cisely what the trial Judge intended ; there 
was no clerical error, inadvertence, or over
sight :— Held, lit at the Judge had no power 
to vary his judgment. Port Elgin Publie 
School Board v. Ebg, 17 P. R. 58.

Sec Till v. Till. 15 O. It. 133, ante VI. 3: 
Sarnia, dc.. Co. v. Perdue, 11 P. It. 221. post 
2 (b).

2. Judge in Chambers.

(a) Appeals from Orders of.

Extension of Time for.]—The decision 
appealed from was given on the 14th, and 
the notice of appeal on the 20th November,
the first day of Michaelmas sittings being the 
17th November : —Semble, that the motion was 
by way of appeal, and not a substantive mo
tion to rescind, and if so. and rule 414 was 
to govern, the appeal was too late : but that 
the court would extend the time, as the merits 
were with the appellant. McLaren v. Murks, 
10 P. 11. 461.

See Sarnia Agricultural Implement Manu
facturing Co. v. Perdue. 11 P. R. 224; Pierce 
v. Palmer, 12 P. R. 308.

(b) Jurisdiction of.

Administration Orders.]—See In re
Muncie, 10 P. R. 98.



5569 PRACTICE. 5570

Appeal—Final Report—Mechanic»' Lien 
Proceeding.]—See Wagner v. O’Donnell, 14 
P. R. 254.

Certificate of Taxing Officer—Motion 
to Set oxide.]—See Harding v. Knust, 15 P. 
R. 80.

Contempt of Court—Motion for Attach
ment.] See Soutliicick v. Hare. 15 P. R. 
13!». 331.

Costs lr/ion—Settlement.]—See Knick
erbocker v. Rats, 1U P. R. 30, 101.

--------Demurrer.]—See Jonc$ v. Miller,
1<5 P. R. 92.

Extending Time for Appeal.)—A mo
tion to extend the time for moving before a 
divisional court against the judgment of the 
trial Judge should not he made to a Judge 
in chambers, but to the divisional court itself. 
Imperial Loan Co. v. Rahil, 13 P. R. 59.

To give leave to appeal from report of 
referee. See Rc Ding man and Hall, 13 P. It.

Habeas Corpus. |—Powers of Judge in 
chambers with reference to writs of halvas 
"ipus. See Regina v. Arscott, 9 O. It. 541 ; 

Sproule, fit s. 0. R. 140.

Order for Jury Trial.)—In an action 
brought to set aside a conveyance:—Held, 
that while under the Act respecting the 
Court of Chancery (It. S. O. 1877 c. 40. 
- P'.ii the court might direct an action to be 
tried by a jury upon notice and for good 
cause, yet this could only he done by the 
court, and not by a Judge or the master in 
■I ambers. Tkurtow v. Reck, 9 P. R. 208.

Order for Set-off.)—Quœre, when a 
judgment, as in this case, has been framed 
without directing a set-off, whether a Judge 
in chambers has power to direct it to the pre- 
,i * id ice of the solicitor, so as to vary the decree 

the court. Rrown v. Nelson, 11 P. R.
m.

Order of Reference. | — A Judge has 
jurisdiction under s. 48, O. J. Act, to make a 

p'd-ory order referring not only ques- 
'.‘""•s of account, but also nil the issues of

11 in any action to an official referee, 
"•ard v. Piller, 5 Q. B. D. 427 followed. 
Shields v. MacDonald, 14 A. R. 118.

Order made at Trial—Venue.]—An of-
ml referee, sitting for the master in chnm- 

h"M\ refused an application by the defendant 
n> change the place of trial from Sarnia to 
S'nu ford, but gave leave to bring on an ap- 
I"mI from his order, or a substantive motion 
i • change the place of trial before the Judge 
"* V"‘ Sarnia assizes, who entertained the 
moti ii , which was made according to the 

Riven, and made the order changing the 
0 Stratford. The order was drawn 

made by a Judge at the assizes, and 
M.'ucd by the local registrar at Sarnia :

" 1 *'• 'I. that, having regard to rule 254. O.
_ v ' and to the leave given and the cliar- 
" ' of the motion, the order of the Judge
" ‘ regarded as that of a Judge and
11 i 1 the high court, and could therefore be 
rev -ed by a divisional court. Sarnia

Agricultural Implement Manufacturing Co. 
v. Perdue, 11 p. R. 224.

There is nothing to prevent a Judge sitting 
at the assizes hearing a chambers motion, if 
ho is disposed for the purpose to treat the 
court room as his chambers. Such an ap
plication as this, however, should not be made 
at the trial on account of the inconvenience 
and detriment to the public interest arising 
from the delay of other business appropriate 
to the assizes, and on account of the injustice 
to parties to the cause who have prepared for 
trial ; and it is too late when the assizes have 
begun to consider the question of the balance 
of convenience : and therefore, while the court 
did not see fit under the circumstances to 
restore the venue to Sarnia, they varied the 
order by making the costs of the day at 
Sarnia, and of the several motions to change 
the venue, costs to the plaintiff in any event.

Rescission of Order.)—See Flett v. 
Way, 14 P. R. 123.

Rescission of Order for Ca. 8a.) —A
Judge in chambers has no power to rescind 
his own order for a writ of ca. sa. or to dis
charge the defendant fj-om custody nfter the 
order has been acted upon. McNabb v. Op
penheimer, 11 P. It. 214.

Rescission of Order for Costs.)—A mo
tion made to the master in chambers on the 
27th October, 188(5, to rescind his own ex 
parte order of the 13th October. 188*5. al
lowing the executrix of the plaintiff to issue 
execution for the costs of a motion for pro
hibition. was referred to a Judge in cham
bers. The motion was made nfter execution 
had been Issued and placed in the sheriff’s 
hands :—Held, that neither the master nor 
the Judge in chambers had the power to re
scind the order : and the motion was too late 
io be treated ns an appeal. McNabb ?. Op
penheimer. 11 P. It. 214. followed. Stanior 
v. Evans. W. N. 1885. p. 210. considered, lie 
Doglc v. Henderson, 12 P. R. 38.

Speedy Judgment.)—A Judge sitting in 
chambers lias no jurisdiction to order judg
ment to bo signed under rule 324 (a), but a 
motion for judgment thereunder must be made 
to the court. .1/orrwon v. Taylor, 4(5 U. O. 
R. 492.

Venue—Change of—County Court —Ap
peal.]—See McAllister v. Cole, 1(5 P. R. 105.

3. Judge in Court.

Quashing By-laws.)—See In re Funston 
and Tilbury Fast. 11 O. R. 74: Landry v. 
City of Ottawa, 11 P. R. 442.

Reviewing Findings of Referee. 1 —
Held, that a single Judge, sitting ns the 
court, has power to review the findings of an 
official referee upon a reference under s. 48, 
O. J. Act. Hill v. Northern Pacific Junction 
R. IT. Co., 11 P. It. 103.

Setting aside Default Judgment.) —
The Judge who presides at the trial and pro
nounces judgment by default for the defen
dant in the absence of the plaintiff, has power 
under rule 270, O. J. Act, when afterwards 
sitting as the court at Toronto, to set aside
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hih'Ii judgment. Ross v. CarscaUcn, 11 V. It. 
104.

Setting aside Order for Ca. Sa. | A
Judge in court lius power to set aside an order 
of a local Judge made without jurisdiction di
recting the issue of a eu. sa. Waterhouse v. 
McVeigh. 12 I'. It. «7«.

See ante 2.

4. Local Judges and Musters.

(a) Appeals from Orders of.

New Material on Appeal. | -Leave was 
given to the defendants to read new affidavits 
upon their appeal from an order of a local 
master obtained ex parte by the plaintiff. 
Taylor v. Sisters of Charity of Oilmen, 11 
IV It. 41 Mi.

Order Refusing to Rescind 'rime ] 
An ex parte order for the production of a 
document was made by the local master at 
lielleville on the 17th August. 1SKI, and an 
order was made by the same officer on the 11th 
September, 188.1, refusing to rescind his form
er order. The defendants appealed from the 
latter order : Held, that the appeal was, in 
effect, an appeal from the original order, as 
the result, if the appeal were successful, would 
be to rescind that order, and the appeal was 
therefore dismissed as too late, under rule 427, 
<>. J. Act. Jamieson v. I,rinee Albert 
nkalion Co., 11 P. II. 115.

Time for Hearing -Dies non—Motion 
to Strike nut.]- An appeal from an order 
made by a local master on Saturday the 17th 
April, was set down to be heard on Monday 
the 2illh April, which was Master Monday, 
a dies non. The appeal was pul on the paper 
for the following Monday : Held, that this 
course was proper and convenient, and also 
that the proper mode of objecting to the ap
peal was by a motion to strike it off the list 
as improperly set down. McCatc v. Ponton,
11 p. it. 328.

----—— Vacation—Extension.]—Christmas
vacation is not to be excluded in reckoning 
the eight days within which an appeal from 
the master or local Judge or master in cham
bers is to Ik* brought on under rule 127, O. 
J. A. As such appeals are not heard in va
cation. the time for appealing will be ex
tended as a matter of course upon an ex 
parte application. Snotcdcn v. Huntington,
12 P. It. 1.

See If pan v. Canada Southern It. It7. Co., 
10 1*. It. 13.1 : Locomotive Engine Co. v. 
Copeland, in I'. It. 572; Waterhouse v. Mc
Veigh, 12 P. It. 070.

(b) Jurisdiction of.
Allowance of Taxed Costs in Parti

tion Matter. 1 Held, that a local master 
has no jurisdiction to make an order under 
con. rule 1187 allowing the parties to an ac
tion or proceeding for administration and par
tition taxed costs instead of the commission 
provided for by the rule. “ unless otherwise or
dered by the court or a Judge.” This was 
an action in which a judgment for partition

and administration was pronounced by a 
Judge in court :—Held, that more especially 
in ihis case a local master had no power to 
interfere, for by ordering taxed costs instead 
of commission he was varying the judgment. 
Hendricks v. Hendricks, 13 P. It. 71).

Ca. Sn.—Discharge from Custody.]—A 
local Judge of the high court has no power 
to order the discharge of a defendant held in 
custody under a ca. sa. issued out of the high 
court of justice. Cochrane Manufacturing 
Co. v. Lamon, 11 P. It. 311.

--------  Issue of. 1—'Hie Judge of a county
court has no power either as such Judge or as 
a local Judge of the high court to order the 
issue of a ca. sa. in an action in the high 
court. Cochrane Manufacturing Co. v. La
mon. 11 P. It. 3.11, followed. A Judge of the 
high court sitting in “ single court.” has 
power to set aside such an order, lllifrr/iouse 
v. McVeigh. 12 P. It. «70.

Order for Examination de Bene
Ease. | -Held, following the former chancery 
practice, that a local Judge may make an ex 
parte order for the examination of a witness 
de bene esse, on the ground that he is danger- 
uiislv ill, and not likely to recover. Haker v. 
Jackson, 10 P. It. 024.

Order of Reference. 1 — Local masters 
and county court Judges acting under rule 
-122, O. J. Act, have no jurisdiction, under ss. 
47 and 48, O. J. Act, to order references in 
opposed cases. White v. licemer, 10 P. It. 
531.

Local masters have no greater powers in 
matters coming before them in chambers un
der the jurisdiction given them by the On
tario Judicature Act and 48 Viet. c. 13, s. 
21 (0,1. than those conferred upon the mas
ter in chambers, and from these powers the 
power of referring causes under the Common 
Law Procedure Act is excepted. A local mas
ter has, therefore, no power to make an order 
io proceed against an absconding debtor, upon 
default, after service of the writ of attach
ment, where such order contains a clause di
recting a reference under s. 11)7 of the Com
mon Law Procedure Act. Hank of Hamilton 
v. Haine. 12 P. It. 418.

It is intended by ss. 8 and 0 of the Ab
sconding Debtors Act that only one order 
shall be made under which the plaintiff may 
proceed to judgment, and. therefore, where an 
order of reference is necessary, the order to 
proceed must be made by a Judge, who has 
jurisdiction to refer causes. 76.

The expression “ the referring of causes un
der the Common Law Procedure Act” is not 
restricted to causes which have been begun by 
writ of summons. 76.

Sec I'iiion Loan and Savings Co. v. Boom
er, 10 P. li. «30.

Partition or Sale— Lands in Scrcml 
Counties.]—Where lands are situate in dif
ferent counties, a local master has no jurisdic
tion to make an order for the partition <t 
sale thereof, and such an order and the pro
ceedings thereunder, even as to lands within 
the county in which he is master, are wholly 
void. Queen v. Smith. 7 P. It. 420, follow d. 
Aiehol v. A Hen by, 17 O. It. 275.

Proceedings for the Winding-np of 
Companies.]—See Company.
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Rescission of Order — Appeal.] — The I
I iiniill's solicitors lived ut Sandwich, and 
i ,,,• ili'iViidnnt’s solicitors at Toronto. The

. .1 ! .1 udge at Sandwich in November, 1884, 
i::,!•■ an t-x parte order for leave to the plain- 
ml' to amend the writ of summons before ser- 

. v, and subsequently set aside his own or- 
,! r on the defendant's application, on no- 

.• i-i the plaintiff and after argument by 
. ..imsel on behalf of both parties. The plain- 
liiV appealed from the second order to a .lodge 
"i . lumbers at Toronto :—Held, that the local 
.livl-ii had no power to make the rescinding 
i nier under rule 422, O. J. Act. Subsequent
ly the defendants made a substantive motion | 
li.-fore the same Judge in chambers at To- 
nuito, to set aside the original order of the | 
local Judge:—Held. that, save as excepted, a 
bk-.i 1 Judge of the high court in proceedings , 
in the high court having the same power in 
chambers as a Judge of the high court in 
chambers ns to the matters referred to in 
ih" Judicature Act rules, lie is a Judge of 
"i-urdinate jurisdiction with a Judge of the 
high court in chambers. A Judge of the I 

gli court has. therefore, no power to review 
ill- decision of a local Judge, save by way of 
appeal in the manner provided by the Judica
ture Act rules; and that this motion could 
not be treated as an appeal, as it was too late 
i.nder rule 427. O. J. Act. It pun v. Canada 

11 'ni It. U . Co., 10 1*. It. 535. Hut see 
■Inwi< sun v. Prince Albert Colonization Co..
II V. It. 115. tupra.

Summary Procedure to Enforce 
Mechanics' Liens.)—See Lien, V. 10.

Territorial Jurisdiction Residence of 
D< ienilants—Solicitor.]—Two of the defen
dants lived in Chicago. III., and had no so
licitor in the county where the action was be
gun : Held, that the local Judge of the coun
ty in which the action was begun had no 
juri-dietion under rule 422, O. J. Act. to 
make an order for substitutional service of 
process on these defendants. Locomotive En
gine Co. v. Copeland, 10 I*. It. 572.

- Residence of Solicitor». ]—Rule 422,
11 I. Act, and its s-.s. (a), must be read to- 

• r. and hence the limitation in the sub- 
of i lie inrledlctlon of the county 

Judges in certain cases curtails that of 
local masters in similar cases. The lo- 
1 I master at Hamilton, in the county of 
Wentworth, gave leave to sign final judg- 

i under rule 80. O. J. Act. in an action 
which the solicitor for the defendant had 
pince of residence and office at St. Cnth- 
'■s. in the county of Lincoln, and no office 

Hamilton:- Held, that under rule 422. O. 
Act. the local master had no jurisdiction to 

the order. Freel v. Macdonald, 10 V. It.

Writ of Summons -Renewal of.]—See 
• /.onis v. O’Callaghan, 13 P. It. 322.

5. Local Master of Titles. 
Sec Land Titles Act.

0. Master or Referee in Chambers.
(a) Appeals from Orders of.

Ex Parte Order -Stop.]—Where a stay 
- granted on an ex parte application, it

was held that an appeal might he had direct 
to a Judge in chambers, without applying to 
the master to rescind his order. (hand Trunk 
It. U . Co. v. Ontario und (Juche R. H". Co.,
:• I*, i; ISO.

Forum—Divisional Court. ]—A divisional 
court has no jurisdiction to hear an appeal 
direct from the master in chambers, or a sub
stantive motion to set aside a judgment by 
default of appearance. Rail v. Cut heart. 10 
U. It. 525.

---------  Divisions of High Court.]—No ob
jection to his jurisdiction was taken before 
the master :—Held, that the application hav
ing been entertained, an appeal to a Judge 
in chambers of the chancery division, instead 
of to a Judge of the common picas or Queen’s 
bench division, was proper under R. S. O. 
1877 c. 30. s. 31, and rule 427, O. J. Act; the 
effect of the O. J. Act being to abolish all 
distinctions between superior courts of law 
and equity. Brigham v. McKenzie, 10 P. It. 
400.

Appeals from the master in chambers may 
be brought on for hearing before a Judge of 
the high court sitting in chambers without 
reference to the division in which the action 
is commenced. Laidlaio Manufacturing Co.
v. Ihih,. ii iv i: 885.

Order Reviewing: Pending Taxation. |
—An appeal lies to a Judge in clmml»er.s from 
the decision of the master in chambers, under 
rule 544. O. J. Act. upon appeal from a pend
ing taxation. Re Montcith, Merchants Bank 
v. Montcith, 11 P. It. 301.

Rule of Court Governing. 1 —Held, that 
appeals from the master in chambers are gov
erned by rule 427, and not by rule 414, O. J. 
Act, which applies to npiieals to a divisional 
court. Loxrson v. Canada Farmers’ Ins. Co., 
9 P. R. 185.

Time Commencement — Pronouncing.] — 
The eight days for appealing from an order of 
the referee under rule 427 (c) of the O. J. 
Act, count from the making of the decision, 
not from the entry of the order, ns formerly. 
Where the plaintiff’s solicitors, owing to a 
misapprehension on this point, allowed the 
eight days to elapse, further time was granted. 
Duper v. Robertson, 9 P. It. 78.

---------  Extending—Ex Parte Direction.]—
A writ of summons was indorsed specially for 
$910, the amount of a bill of exchange, and also 
to have certain conveyances. &c„ set aside ns 
fraudulent. The master in chambers made an 
order for judgment under rule 80, O. J. Act, 
on 11th January. On an ex parte application 
of the defendant for leave to bring on an ap
peal from the master's order on the 17th Janu
ary, the appeal was directed by a Judge to he 
set down for Monday 21st January :—Held, 
that the appeal was proper!v brought. Stand
ard Bank v. Wills. 10 P. R. 159.

(b) Jurisdiction of.

Administration Orders.] — See 7n re
Munsie. 10 P. R. 98.

Amending and Striking out Plead
ings.]—See Pleading.
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Changing Venue.]—See Brigham v. Mc

Kenzie, 10 1*. K. 400 : Milligan v. «Si//#, 13 V. 
It. 880.

Certificate of Taxing Officer Motion 
to «<i t aside.]—Sec Harding v. Knust, 15 P. 
K. 80.

Consent Judgment.] — The master in 
chambers has jurisdiction to pronounce judg
ment by consent in any case. _/.«i/ic#’ Tailor
ing Association v. Clarkson, 27 C. L. J. 501.

Costs.I—The master in chamlwrs has no 
jurisdiction to entertain an application lor 
costs under rule 204, U. J. Act. Hopkins v. 
(Smith, 0 1*. It. 285.

______ Action—Settlement.]—See Knicker
bocker v. Bat:, 10 V. It. 30, 101.

--------- Demurrer.]—See Jones v. Miller, 10
P. It. 02.

Discretion - Berieu.]—The master's dis
cretion exercised under il. S. O. 1877 c. 30. 
s. 20, and rule 420, O. .1. Act, is open to re
view by an appeal to a Judge in chambers 
under rule 427, U. J. Act. See Christie v. 
Con teau, 0 1*. It. 520.

Liberty of the Subject. | — On motion 
for an order for the committal of a defendant 
for non-production of documents under rule 
420, O. .1. Act. which vests in the master in 
chambers the powers of the referee in cham
bers, of the court of chancery :—Held, that 
matters relating to the liberty of the subject 
having been excepted from the jurisdiction of 
the clerk of the Crown and pleas under the 
former practice, are still beyond his jurisdic
tion by rule 420, O. J. Act. Keefe v. Ward, 
V P. It. 220.

Municipal Election — Yaliditg of - 
Trial.]— Held, that the master in chambers 
bad. by the combined effect of rule 30 and 51 
Viet. c. 2. s. 4 (O.l. all the powers of a Judge 
to del ermine the validity of the election of the 
defendant, and that his determination was 
linal : and it was within the comiietence of the 
provincial legislature to clothe the master 
with such powers. Held, following the prin
ciple of the decision in He Wilson v. McGuire,
2 O. It. 118, that the provincial legislature had 
power to invest the master with authority to 
try controverted municipal election cases. 
Regina ex rel. Mctluire v. Birkett, 21 U. It. 
HI2.

Reference to District Judge - Unor
ganized 'Terr it or g .let.]—In an action brought 
for damages to the plaintiff’s house situated in 
a provisional judicial district, an order was 
made by the master in chambers, assuming to 
net under the Vnorgnnized Territory Act. It. 
S. O. 1887 r. 1*1. directing that issues of fact 
be referred to the district Judge, reversing fur
ther directions and questions of law arising at 
the trial for the disposal of a Judge in court. 
Notice of trial was given for the district court, 
and the case was heard by the district Judge, 
who made certain findings of fact, assessed the 
damages, and directed judgment to lie entered 
for the plaintiff. The plaintiff moved for 
judgment on such findings before a Judge in 
court, the defendant at the same time appeal
ing from the judgment or report, whereupon 
the Judge disposed of both motions, directing 
judgment to be entered for the plaintiff for 
the amount found by the district Judge. On j 
appeal to a divisional court : — Held, that, 
apart from the question of jurisdiction of the

master to make the order, ns the parties had 
treated it as valid, and the subsequent order 
of the Judge in court remained unreversed 
and not appealed from, the court would not 
interfere ; that if the question of the juristic 
lion of the master were involved, the appeal 
should have been to the court of appeal. 
Kraser v. Buchannan, 25 O. It. 1.

Rescission of Order.] — See Flett v. 
Way. 14 V. It. 123.

Sale of Infant’s Lands—Payment out of 
Court—Confirmation.]—On a motion by peti
tion for the sale of an infant's estate under 
the Chancery Act and for the application and 
distribution of the proceeds, the referee in 
chambers granted the order and directed the 
application and distribution of the moneys to 
be realized by the sale, subject to the order 
being confirmed by a Judge in chambers so far 
as it exceeded his jurisdiction. The Judge in 
chambers held that the master in chambers, 
or the referee sitting for him, should continue 
to exercise the jurisdiction formerly vested in 
the referee in chancery chambers in such 
matters, subject only to the confirmation of 
so much of the order as directed the distri
bution and payment out of court of the moneys 
to be realized, ami made the confirming order. 
Be Dccitt, U I\ It. 110. See con. rule 30.

Setting aside Judgment.|—After judg
ment has been entered against an absconding 
debtor pursuant to the finding of a county 
court Judge on a reference under It. S. <). 
IS” *18, s. II, the master in chambers has no 
jurisdiction to set aside the judgment at the 
instance of another creditor who wishes to be 
let in to defend. Wills v. Carroll. 10 1*. It. 
142.

The plaintiff not appearing at the trial, 
which took place at tlw; Picton Assizes, judg
ment was directed to be entered for the de
fendant, with costs. Application was subse
quently made to the Judge at the same assizes
in set aside the judgment and reinstate the
case on the list. This was refused, the plain
tiff not being then ready to go on. Appli
cation was then made by the plaintiff to the 
master in chambers under rule 270, U. J. Act, 
to set aside the judgment entered at the trial. 
This motion was enlarged before a Judge in 
chambers, who :—Held, that rule 270, U. J. 
Act, does not give jurisdiction to the master 
or a Judge .n chambers in such cases. Hilliard 
v. Arthur, 10 1». It. 281, 420.

Stay of Proceedings Motion for, after 
Judgment.]—See Lee V. Alimieo Beul Estate 
Co., 15 1». It. 288.

Vacating Mechanic's Lien.]—The mas
ter in chambers has jurisdiction to entertain 
a motion under It. S. Ü. 1877 c. 120, s. 23, 
to annul the registry of a mechanic’s Hen 
when the amount in question is over $200. 
He Cornish, 0 O. It. 250, followed. Re Moore 
house and Leak, 13 O. It. 200.

Venne—Change of—County Court.] — See 
McAllister v. Cole, 10 P. It. 105.

IX. MaSTEIIS AND ItKKEREXCES.
1. Directing Reference.
(a) In What Cases.

Account Liability—Discretion — Person 
of Referee—Consent.] — The plaintiff’s claim
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was upon uu oral agreement entitling him to 
.,i,i‘-linll" of certain commission received by the 
defendant ; and his case depended upon hie 
!,.'ci- able to prove the agreement, and to shew 
ih.it lie performed the services which were to 
' in ilie consideration for it; if the plaintiff
......... ded in establishing the agreement and
i].-■ performance, iic taking of an (recount 
would necessarily follow. The defendant filed 
a counterclaim, as to which there was no 
i|iirsiion that it would be proper to direct a 
leference either to arbitration or to nil official 
referee. Two days after the action was com- 
inein cd, tlie defendant's solicitor wrote suggest- 

bat .ill accounts between tto parties 
should he settled by arbitration. The plaintiff 
suhsiipiently made a motion to refer to an 
-.ill. i.ii referee under s. 4IS. O. J. Act. and the 
defendant moved to refer to a named arbi
trator, or to some other arbitrator to he named 
b> the court. The affidavit filed in support of

•• defendant’s motion stated the belief of 
: • deponent that the whole matter could be 
sen led hv a reference to an arbitrator to be 
appointed by the court, who would have 
authority to decide as to the validity of the 
alleged agreement. The court, being of 
opinion that the real contest was us to the per- 
>on to whom the reference should lie made, 
Mused to interfere with the discretion exer- 
o-'d in referring the action to the referee, 
though made without the consent of the de
fendant. Shields v. MacDonald, 14 A. It. 118.

Municipal Treasurer— Sureties —
' oWi.l — In an action against a municipal 
treasurer a reference was directed to ascertain 
what was due from him. and an order was 
made permitting the sureties to appear upon 
the reference and contest the claims of the 
municipality. This order was varied by 
making provision lor awarding costs as be- 
iw-i'ii the municipality and the sureties. 
i unhi of Essex v. Wright, County of Essex 
v. Duff. 13 1». It. 474.

Damages Hreach of Contract—Hiring.]
I: deuce directed to determine the amount 

ot damages sustained by the plaintiff under 
:iV agreement to serve defendant as manager 
of a tannery for six years, the agreement re- 
'-M - I hat plaintiff was to manage the works 
uml ile* defendant was to furnish the capital, 
b.r i.mure of the defendant to perform his 
pan uf the agreement, and tor the dismissal 
ot the plaintiff. Blake v. Kirkpatrick, U A. K.

—— - Breach of Contract—Sale of Hoods.] 
1 he plaintiff sued for alleged breach of a 

■ - - to sell and deliver a quantity of hay
lj. I - inspected. The plaintiff gave evidence of 
mioi and defective quality, and asked for 
a Id I dice as to damages; hut the Judge who 
m- . . ease refused the reference, and gave
judament for the defendant :—Held, that the 
maj • : - m question were proper for trial by 
a 1'dm . and that the plaintiff was not en- 

ffi'e prima facie evidence of a breach 
01 rai l and then have a reference as to 
damages. Cook v. Patterson, 1U A. It. 045.

der -

Discretion—Appeal.]—The right < 
l! -lodge to refer the question of dan 

", 1 question arising in the action, ut 
"1 of the Judicature Act, is indispu1 

1,1 events us a matter of discretio 
'■t in review ; and it is for the part 

- in the reference to shew that the dii 
has been wrongly exercised. An 
> an action for damages for injur

to the plaintiff’s land on the bank of a navi
gable river and to his business as a boatman, 
by the acts of the three several defendants, 
who owned saw-mills higher up on the stream, 
in throwing refuse iuto it, it appeared that the 
plaintiff’s title to relief and the liability of the 
defendants had been established in a former 
action, and the trial Judge heard the case 
only so fur as to satisfy himself that the 
plaintiff had established a priuift facie case 
on the question of damages, and directed a 
reference to assess and apportion them among 
the defendants, reserving further directions 
and costs :—Held, that there was no miscar
riage, and the discretion of the trial Judge 
should not he overruled. Batte v. Booth, 1U 
1\ It. 18Û.

.--------- Injunction — Undertaking — Discre
tion-Appeal.]—The jurisdiction to award au
inquiry as to or to assess damages without a 
reference, where on injunction bus been grant
ed and an undertaking as to damages given, is 
a discretionary one, to be exercised judicially 
and not capriciously. Where, in an action to 
set aside a sale of goods as fraudulent, a claim 
for damages by reason of an injunction was 
set up in the defence, and the trial Judge was, 
on the evidence, of opinion that no damage 
was proved occasioned by the injunction us 
distinct from the detriment arising from the 
litigation, and no additional evidence having 
been given, a divisional court, under the cir
cumstances of this case, where the defendant 
was given his costs, although his conduct hud 
been such as properly to evoke legal inquiry, 
refused to award a reference as to damages. 
(Jault v. Murray, 111 U. It. 458.

Failure of Consideration — Delivery of 
Hoods—Inquiry.]—The defendant, having de
livered ties to a railway company, in excess of 
his contract, as he alleged, arranged that such 
ties should be returned as received by the 
company on a contract with the plaintiff. In 
anticipation of such returns, and of payment 
therefor, the plaintiff paid the defendant 
$1.000, and brought this action to recover the 
same, alleging that he never was able to pro
cure returns or payment from the railway 
company, and that the consideration for the 
$4.000 hud therefore failed. It was shewn in 
evidence that the plaintiff had, in a claim 
against the railway company for 19,883 ties, 
included 3,111 iU delivered by the defendant, and 
that, the railway company disputing such 
claim, a settlement had been effected, the plain
tiff accepting $1,000 in full of his claim, and 
giving the company a formal release of all 
demands:—Held, that, to the extent to which 
the ties were delivered by the defendant on 
plaintiff’s account, the latter could not, in view 
of the circumstances, allege failure of con
sideration ; hut that he was not hound by the 
settlement to pay for ties that were not deli
vered. and therefore that the determination 
of the action depended upon the result of the 
inquiry directed as to the number of ties deli
vered by defendant ; nml an appeal from the 
judgment directing such inquiry was accord
ingly dismissed. The objection that the Judge 
at the trial should have himself decided the 
issue as to failure of consideration, instead of 
directing an inquiry before the master, is not 
one that the court will entertain. Feather- 
stone v. Von Allen, 12 A. R. 133.

Liability —Damages—Special Referee.]— 
Lxcept by consent, the court has no power to 
order a reference under s. 101 of the Ontario
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Judicature Act, It. S. O. 1887 c. -14. to any 
person other than an official referee nr tin* 
Judin* nf a county court. Where tin- question 
of the defendant’s liability in an action is ex
pressly raised on the pleadings, such question 
should be determined before a reference of all 
the questions of fact in controversy, including 
the amount of damages, is ordered. Fewster 
v. Township of Raleigh, 14 V. It. 4-It.

Mortgage Sale by Morlgagei— .S'cope of 
Pleadings- -Judgment. ] A judgment directed 
that the master should take the usual accounts 
for redemption or foreclosure of mortgaged 
premises, and should also take the accounts in 
respect to certain other matters set out in the 
pleadings. Under this the defendant con
tended that the master should take into 
account a certain sale by the plaintiff, as 
mortgagee, t„ n person who. it appeared, had 
not paid his purchase money. There was no 
specific mention of this sale in the pleadings 
or judgment : Held, that the proposed inquiry 
was not within the scope of the pleadings or 
the judgment or of con. rules at! and ,r>7 : and 
the questions which it would raise were ques
tions which ought to have been raised by the 
pleadings and determined by the court, and not 
delegated to the master. I’.ic ltford v. (4rami 
Junction It. It. W. Co., 1 S. C. It. at p. 725, 
McDougall v. Lindsay Paper Mill Co.. 20 
C. L. .1. 133, Wiley v. Ledyard, ib. 142, 
referred to. Rowland v. Rune ell. 12 1*. It.

(b) Jurisdiction to Refer.
Judge - - Compulsory Onler — Issues of 

Fort.]- A Judge has jurisdiction under s. 48, 
O. J. A., to make a compulsory order referring 
not only questions of account, but also all tin- 
issues of fact in any action to an oflicial 
referee. Ward v. I’illy. 5 (j. It. D. 427. fol
lowed. Shields v. Macdonald, 14 A. It. 118.

Judicial Officer—Reference, to Another.'] 
—A judicial officer cannot delegate the die- 
charge of his judicial functions to another un
less expressly empowered so to do. The 
various kinds of references to judicial officers 
under the Ontario Judicature Act commented 
upon. In re Queen City Refining Co.. 10 I*. 
It. 415.

Master in Chambers. | — The master in 
chambers, and local masters and county 
Judges, acting under rule 422, O. .1. Act. have 
no jurisdiction under ss. 47 and 48. O. .1. 
Act, to order references in opposed cases. 
White v. lieemer, 10 P. It. 531.

Held, following White v. lieemer, 10 I*. It. 
531. that the master in chambers has no juris
diction to order a reference under s. 47, O. 
J. Act. An appeal from the master’s order 
directing a reference was treated ns a sub
stantive motion, and a reference was directed, 
under rule 323. O. J. Act. Union Loan and 
Savings Co. v. Roomer, 10 1*. It. 030.

See Fewster v. Township of Raleigh, 14 P. 
It. 420, untc (a).

2. Jurisdiction of 3/<i#/cr or Referee on 
Reference.

Administration — Insurance Money — 
Payment into Court.]—As to power of master

in ordinary to order payment of insurance 
money into court in a case where the adminis
tration of the testator's estate had been re
ferred to him. See Merchants Rank v. Mon- 
teith, Fx parte Standurd Life Assurance t o.,
10 I*, it. 588.

---------Validity of Will.]—The jurisdiction
of the master's office is not co extensive with 
that of the court in inquiring into and adju
dicating upon the validity of documents ; and 
there is no authority to support any implied 
or assumed delegation of the functions of the 
court to the master. Nor is there any practice 
in the master’s office which allows parties to 
obtain a reference to the master so as to evade 
the ordinary judicial functions of the court, 
and then invoke those judicial functions in a 
tribunal of delegated and subordinate juris
diction. In re Munsie, 10 I1. It. 08.

The plaintiffs, when taking accounts before 
the master under the ordinary chambers order 
for the administration of personal estate, 
sought to have it declared that a bequest to 
11., who was one of the witnesses to the will, 
was valid:—Held, that the master had no 
jurisdiction, under such order and 
pleadings, to adjudicate upon the validity of 
the will. 2. That, even if there was such juris
diction, it could not be exercised in the absence 
of a personal representative of It.’s estate, lb.

Foreign Commission.]—Where an appli
cation for a commission to examine a witness 
in New York, was made before an official 
referee, and referred by him to a Judge: — 
Held, that matters coming within the juris
diction of any officer of the court should be 
disposed of by him in the usual way, and the 
parties might then appeal from such decision.
11 mill's \. Ri i », 1» 1*. li. 80,

See Rrooks v. Georgian Ray Saw-Log Sal
vage Co., 10 1*. R. 511, post 4 (b).

Mortgage—Reference for Redemption or 
Sah - I ulidity of Mortgage—F.xeeutiun I'ridi- 
tors—Added Parties.]—The plaintiff, as mort
gagee of the defendants by an instrument 
dated 30th January, 1883, purporting to be 
duly executed by the defendants, commenced 
an action for the sale of the mortgaged prop
erty. The writ issued duly indorsed under 
rule 17. (J. J. Act. and default being made, 
judgment was obtained under rule 78. O. J. 
Act, referring it to a master to make and 
take the inquiries and accounts as pre
scribed by (J. O. Cb. 441. The master gave 
certain execution creditors, who had been made 
parties in his office and proved their claims, 
priority over the plaintiff on the ground that 
the instrument in question was invalid, the 
terms of s. 85 of the Canada Joint Stock Com
panies Act of 1877, which requires the sanc
tion of a two-thirds vote of the shareholders, 
not having been complied with :—Held, that 
under the decree the master had no power to 
adjudicate upon the validity of the instru
ment in question as a mortgage, and the execu
tion creditors, not having moved against the 
judgment by virtue of which they were made 
parties, were also bound by the decree. Me- 
lloiiyull v. Lindsay Paper Mill Co., 10 I'. K. 
217.

Partition — Validity of Lease—Fraud- 
Issue.]—Held, that on a chambers reference 
for partition or sale of lands, made by the 
master in chambers, the master in ordinary 
bus no jurisdiction to try the question ot the 
validity of a lease under seal from the intes
tate, set up as a ten years’ lease by one of
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ill,» hcirs-at-law, who claimed tlmt the lands 
- .mill I,,» sold subject to his lease, some of the 
,.:!ter heirs-at-law disputing the validity of the 

i'O, and alleging that it was either a live 
us' 1,'itse. or that there had been a fraudu

lent aller.at on of the waled Instrument, there 
being mi alteration in a material part appar
ent on the face. The reference was adjourned 
till after the trial of the question raised, and 
•m issue was directed by a Judge in chambers 
under rule -ôii. O. J. Act, to he tried at the 
next sitting for the trial of actions in the 
chancery division : the lessee to he plaintiff in 
the issue. Re Rogers, Rogers v. Rogers, 11 
V. It. !»U.

Proceedings for the Winding-up of
Companies.)—See COMPANY.

Scope of Reference. |— A decision of the 
supreme court of Nova Scotia continuing the 
report of a master on a reference reversed, 
on the ground that the master had exceeded 
his authority and reported on matters not 
referred to him. Doull v. Mcllrcith. 14 S. C. 
It. 73!».

Solicitor's Lien.) See Hell v. Wright. 
24 S. It. bût), post 4 (b).

Nee Rc Queen City Refining Co., 10 P. It. 
41 r*. ante 1 (h) ; Clarke v. Langley. 10 P. It. 
208; Hughes v. Rees, 10 P. B. 801; Bos 
well v. Grant, 11 P. It. 37b; Bank of 
llu in il ton v. Haine. 12 P. It. 418; rarm go v. 
Federal Hank, 8 O. It. 75; Hannum v. Mc
Rae, 17 P. It. 607 ; t ony v. Lemoine, 18 P. 
It. 482, post 4 (b).

3. I’luec of Reference and Person of Referee.
Administration — Proper Place.] —The 

tes : a i or lived and died in the county of S. : 
the defendant executor lived there; and one 
of tin- two parcels of land which made up the 
n-al estate of the testator was in that county. 
Th,- other and smaller parcel of land was in 
the county of Y., and the plaintiff’s solicitors 
practised there: — Held, that the reference for 
administration should be to the master at the 
<ounty town of S. Rc Armstrong, Armstrong 
v. Armstrong, 18 P. 11. 55.

Arbitrator Appointed by Court— Con- 
'"it. |- See Shields v. MacDonald, 14 A. It. 
11S. ante 1 (a).

Changing Reference.)—Where the busi- 
"f the partnership in question in this 

■ ii had been carried on in the county of 
8 "e. and the parties resided there, and it
was found that the master in ordinary could 
not proceed with the reference directed for 
two months, the place of reference was 
changed to Barrie. Aitkin v. Wilson, 9 P.

Local Registrar.)—See Kennedy v. Jlad- 
d‘»c. 19 O. It. 240, post 5.

Special Referee—Consent.] — See Far- 
TownsMp of Raleigh, 14 C. P. 429,

ante 1 (a).

4. Proceedings on Reference.
(a) Taking Accounts.

Amendment.)—Where an amendment in 
tier of account, as stated in the pleadings, i 

Vol. III. i>—170—27

would he allowed before decree, a similar 
amendment should also be allowed, if asked 
for. in respect of the accounts liled after de
cree, in the master’s office. Court v. Holland,
4 O. It. 088.

Carriage of Proceedings -Executor.]— 
An accounting party should not have the car
riage of the proceedings in the master’s office, 
especially when- there is a competition be
tween an executor and beneficiaries as lo who 
should he first in obtaining an administration 
order. Such an order, obtained ex part.- on 
the application of an executor, was varied by 
giving the conduct of the reference to two of 
the legatees, where the Judge had not been 
referred to the course of practice, and so had 
exercised no discretion to prevent the inter
ference of the court. The order should not 
have been made without notice to the legatees, 
who were named as patties defendant in the 
proceedings taken by the executor. Re Curry, 
Curry v. Curry, 17 P. It. 09.

Interest.) — The circumstances under 
which interest on a claim ought to be allowed 
or refused in the master’s office, considered and 
acted on. Re Ross, 29 <ir. 385.

----- -— Executor—Rests—Report—Further
Directions—Appeal.)—The master has author
ity to take the account with rests, under the 
ordinary reference, as agiiinsi an executor, 
hut where he declines to charge the executor 
in tliis way. if it is intended to appeal, he 
should he required to report the facts to enable 
the court to determine on the propriety of his 
decision, (jua-re, whether it is not tlm more 

: proper course to bring the matter up on fur- 
j Liter directions with all the materials for con

sideration spread out on the report, rather 
than to appeal in such a caw. Sivvewright v. 
Leys, 1 U. It. 375.

Occupation Rent.) — Manner of taking 
: accounts in fixing an occupation rent to he 
| charged against one who had occupied land 
i under mistake of title. Munsie v. Lindsay, 11 

O. It. 52U.
Verification Affidavit Vouchers —- 

Cross-examination •Kotioe Re-opening tc 
count.)—The person bringing into the mus
ter’s office an account, verified by affidavit, is 

i obliged to vouch the payment of the amounts 
included in it, and is liable to cross examina
tion upon his affidavit, notice being first given 

. him of the items upon which it is proposed 
that he shall he cross-examined. Where no 
such notice was given, and the executor was 

I not cross-examined, although ample oppor
tunity was offered for the purpose ami the 
accounts were in no way objected to until the 

: reference had been closed so far ns the evi- 
| dence was concerned, the master properly con

sidered that the affidavit verifying the accounts 
under rule 03 and the vouchers hud sufficiently 
proved the accounts. Wormsley v. Sturt 22 
Benv. 398, Ho Lord. L. It. 2 Rq. 005. Mc
Arthur v. Dudgeon. L. it. 15 Eq. 102, 
Meacham v. Cooper, L. It. 10 Eq. 102, Bates 
v. Eloy, 1 Ch. I). 473, followed. Upon an 
application to re-open an account of 
$.10,129.54, comprised in upwards of 1,000 
items of disbursements, one or two items were 
pointed out as primft facie to he of such a 
diameter ns might have been objected to - 
Held, not sufficient to justify opening up the 
whole account, especially in view of other facts 
appearing. Rc Curry, Curry v. Curry, 17 P.
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Sm Carnegie v. Federal Bank of Canada, 8 | 
O. II. 75; Inrc Munsie. 10 P. 11. 08.

(b) Other Cases.

Adding Parties in Master'* Office for 
Discovery.] — See Hopper v. llarrison, 28 
Gr. 28.

Admissions.] — Admissions made before 
tin* master in the course of a reference should 
be put into writing and signed by the party 
making the same. Foster v. Allison, 11 P. It.

Amendment of Pleadings.] —The mas
ter has no jurisdiction to make amendments to 
the pleadings after judgment : nor could he 
give leave to tile a statement in bis office 
raising a defence which ought to appear in the 
pleadings. Hughes v. Rees. 10 P. It. 301.

Delay Marrant. | The object of rule 51 
is to protect the court and its officers from un
due delay in the prosecution of references. 
Where there has been undue delay in the 
prosecution of a reference, the party having 
the conduct of it sliould not be refused a war
rant to proceed, if he applies therefor before 
any action has been taken by the master under 
rule 51, and there is nothing hut delay to in
terfere with the granting of it. He Cannon, 
UuUs v. Cannon, 14 1'. It. 502.

Dividing Evidence i.iahility—Damages 
— Contract -By-law■—Amendment.]—Un a 
reference of the matters in question in an 
action, unless the line between the questions of 
law and fact is clear and distinct, it is in
advisable to divide up the reference by first 
directing the evidence to the legal liability, 
leaving the quantum of damages and all other 
matters to be afterwards disposed of. An 
objection as to the want of proof of a by-law 
authorizing a contract for the erection of 
municipal buildings, raised for the first time 
at the close of the proceedings before a 
master on a reference in an action to re
cover a balance alleged to be due. was over
ruled, where the existence of the contract was 
alleged in the statements of claim and defence, 
ami the contract was identified by the mayor 
on the application for the reference by the 
defendants and made part of the defendants’ 
material, and treated as the contract through
out the whole reference, and on which large
sums of in..... y had been paid under by-laws
passed therefor. Leave to amend so as to set 
up such objection refused. By un v. 1 illuge of 
Carlvton Place, 31 O. It. »139.

Evidence —Depositions on Former Proceed 
iny in Same Cause.]—In a mortgage action 
there was a reference to a master for sale. Ac. 
After sale and satisfaction of the plaintiff's 
claim out of the proceeds, a balance remained 
in court, which 11. G. applied to the master 
to have paid out to her. Upon such appli
cation It. (i. was examined before the master, 
who refused the application. An order was 
afterwards made by a Judge referring to the 
master to ascertain who was entitled to the 
fund, and to settle priorities. Upon such re
ference the master ruled that the depositions 
of It. G. taken upon the former application 
could be rend :—Held, that the depositions 
could be rend, subject to the right of A., an 
opposing claimant of the fund, to cross

examine R. G. upon them ; It. G. to attend for 
such cross-examination upon payment of con
duct money by A. Made naan v. Gray. 12 1*. 
It. 431.

--------- Reasons for Report.] — Held, that
the master was the final judge of the credi
bility of the witnesses, and his report should 
not lie sent hack because some irrelevant evi
dence may have been given of a character not 
likely to have affected his judgment, especially 
as no appeal was taken from his ruling on the 
evidence. On a reference to a master, the 
latter, provided he sufficiently follows the 
directions of the decree, is not obliged to give 
his reasons for. or enter into a detailed ex
planation of, his report to the court. Booth 
v. Rattf, 21 8. C. It. (137.

---------Subpana—Local Manager of Bank
—Production of Bank Books.]—Upon a mo
tion by the plaintiff to commit the local mana
ger of a chartered bank, who was subpœnned 
to attend before a master upon a reference, and 
there to produce the books of the bank and 
give evidence, for his contempt in not comply
ing with the subpivna :—Held, that a suh- 
po'iia may properly be issued to compel the 
attendance of a witness before a master, who 
has jurisdiction by rule 484. 2. That it was 
unreasonable to expect the witness to take 
from the bank the books that were in use, and 
attend during banking hours for the purpose 
of an examination in a matter in which he 
had no interest except as a witness ; and it 
would therefore be proper for the master to 
take the evidence at the banking offices after 
banking hours. Jlunnum v. McRae, 17 1*. It. 
507. IS 1*. It. 185.

Foreign Commission — Jurisdiction of 
Referee.]—A referee upon a reference under 
s. 102 of the Judicature Act, It. S. O. 1NS7 
c. 44, has jurisdiction to order the examina
tion of foreign witnesses under a commission. 
Rule 34-37, 52, 58. 51), 73, 552, considered. 
Semble, the provisions of rule 590 are em
braced by inference in rule 35 so as to enable 
the referee, by express terms, to grant cer
tificates for the issue of foreign commissions. 
Rut the mere form, whether by certificate or 
order, is immaterial, having regard to rules 
111. 112. llayward v. Mutual Reserve Asso
ciation. 118911 2 lj. 15. 230, and Mucalpine 
v. fabler. 11893] 1 (J. R. 545, followed. 
Brooks \. Georgian Bay Saw-Log Salvage 
Co., IG V. R. 511.

Raising Issue Not in Pleadings. | In
his pleadings, in an action for an account the 
plaintiff sot up that on 23rd April, 1878. he 
transferred to the defendant 160 shares of a 
certain bank, as a security for a loan, and 
that pending the loan the defendants had sold 
the said stock and realized more than the in
debtedness, whereof he claimed un account, 
and the parties went to trial on admissions 
that the bunk stock was in the defendants’ 
hands at the said date. In the master's office 
the plaintiff sought to raise an issue as to 
whether the defendants actually did hold the 
bank stock on that date, or whether, hav
ing held it previously as security for another 
loan, they had not parted with it before the 
said date, and falsely represented to the plain
tiff that they still held it. and whether they 
were not liable to be charged with its marker 
value as of that date :—Held, affirming the 
decision of the master in ordinary, that the 
plaintiff could not be allowed thus to set up 
a different state of facts and cause of action
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from that spread upon the record. Carnegie 
t. I rdcral Hank of Canada, 8 O. R. 75.

Service of Warrant—Dispensing tcifh.]
I'pon an application in chambers for an or- 

der dispensing with service of a warrant ami 
oil subsequent proceedings in the master's 
ntlVf upon certain absent defendants, other 
! "iidants in the same interest being repre-

Held, by Meredith, J., that rule 467
di l not apply to the case, and. ns the matter 
was one in the master's discretion, the order 
<i oiikl not be made. Leave being given to 
tvia'\v the application :—Held, by Royd, C., 

in accordance with rule 3. the practice 
shun Id lie regulated by analogy to rule 4(17, 
and the order should lie made. Smith v. Hous-

P. B. is

Dispensing with — Substituted Ser
vin'.] Where, in a proceeding for par
tition or sale of lands, begun by sum
mary application, a person interested in the 
eMaia. not originally made a party, had been 
Inn; unheard of. and there was uncertainty 
whether he were living or dead, an order was 
made by a Judge, under ss. It! to 20 of the

Act, K. s. O. 1807 c. 128. which
am expressly made applicable by s. 33 of the 
Judicature Act, R. S. (). 1807 c. 51, appoint
ing a guardian and directing that ho be served 
with an office copy of the judgment or order 
for partit ion. and notice, for the absentee. 
Semble, that the master to whom a reference 
is directed by the judgment or order has 
power to dispense with service of his warrant 
or of an office «•opy of the judgment : rules 

959. Smith v. Houston, 15 P. R. 
Is. discussed. Semble, also, that the court 
nr Judge has power to make an order for 
sul luted service of an office copy of a judg
in' : or order, /te Hynes, llodgins v. An
dres», 111 P. R. 217.

Settlement pending Reference -Find-
i ; lit yurt -Opening up—Co#/*.]- -Pending 
a i* I'Tcuce to take accounts, n settlement was 
ni' between the parties, in the absence of 

-"licitors. hut there was a dispute as to 
i • ''Tins. The master, on the suggestion of 

i! 11ntiff, gave the parties the alternative,
i" proceed so as to determine whether 

■i i lenient did in fact end the matters 
.. .. ition, or to go oil with the accounts as 

had been no settlement. The de- 
however, refused to lake any further 

: n in ilie proceedings in the master’s office.
1 '1er found the fact of a settlement, 

" Iliât the defendants had agreed to 
: ' plaintiff's costs as part of the settlo-

ch the defendants disputed Held,
■'I from the master’s report, that it 

"i|"‘tetit for him to deal with the ques- 
1 ilier there was or was not a settle
'll report according to tlie result. The 

i ken by him was according to the 
! Tact ice and within the scope of his 

"U. Tlie decisions as to staying pco
upon summary application, in case 

"iiipromise, are not necessarily applic- 
1 a compromise arrived at pending a re- 

rule <U>7. The defendants, how- 
iiId not he prejudiced by their liav- 

m- '1‘i‘ld before the master any evidence 
tlie settlement in the terms which 

i ied: and therefore tlie report should 
■I up on payment of costs. Cony 

v ‘ 'sc, 18 P. R. 482.
Solicitor's Lien — Disallowance.]—A re- 

fe: "tore whom administration proceedings

are taken lias no ouüiority to make an order 
depriving a solicitor of his lien for costs on a 
fund in court on the ground that adverse 
parties haw a prior claim on such fund for 
costs which the said solicitor’s client has been 
personally ordered to pay, the administration 
order not having so directed the referee, and 
there being no general order permitting such 
an interference with the solicitor's primft 
facie right to the fund. Bell v. Wright. 24 8.

Title - Leave to File Supplementary Ob
jections.|—Ry an agreement for the sale of 
certain land, the vendor was to give a good 
marketable title, of which tlie purchaser was 
to satisfy himself at his own expense, and was 
not to call for any abstract of title, deeds, 
or evidences of title other than those in tlie 
vendor’s possession. Subsequently, on a re
ference in a suit by the vendor "for specilie 
performanee, tlie defendant liled three objec
tions to the title having reference to a small 
portion of the land, which were answered 
by the plaintiff, and the reference was pro
ceeding when tlie defendant applied and ob
tained from the master leave to (ile other ob
jections —Held, that the master in ordinary 
had no jurisdiction to grant such leave, but 
on a subsequent application to tlie court, the 
leave was granted on terms. Clarke v. Lang
ley, 10 1'. R. 208.

See In re Munsie, 10 P. R. 98, and Re 
Rogers, Rogers v. Rogers, 11 P. R. 90, ante 2.

(a* Appeal from.
Fornm — Chambers — Court — Costs.] — 

Where, after the argument in chambers of an 
appeal from the master's report, counsel for 
one of the parties asked that the appeal might 
be treated as though argued in court, and any 
order made thereon issue as a court order : 
or, nt all events, that costs should lie allowed 
as of a court motion :—Held, that, although 
the appeal would, on account of its nature, 
Imw been adjourned into court, if such ad
journment had been asked before the argument 
of it. tlie present application was too late, 
and the court had no power to g nuit it. Rv 
Fleming, 11 p. R, 272.

—;----- Divisiona of Court.I Having regard
to the provisions of 44 Viet. c. 5, s. 25 (O. 
J. Act), the setting down of an appeal from 
n report in an action in the chancerv division, 
to be heard at n sitting of chambers in an
other division, is a nullity. Re Christie, 
Christie v. Christie, 12 P. R. 15.

——— /nterloeutory Ruling.]—General O. 
('ll. (142 provided for an appeal to a Judge 
in chambers against any decree, order, report, 
ruling, or other determination of any master; 
but this order has been abrogated, and the 
provisions for appeals from masters and n fer- 
ees are now contained in con. rules 848-850, 
in which there is no provision for an appeal 
from a ruling or certificate. but from a report 
only. A party to any reference has a right 
to come to the court, at any stage, with any 
well founded complaint against the conduct 
of tlie referee, either personal misconduct or 
error in receiving or rejecting evidence, or 
otherwise ; and con. rule 39 shews the in
tention to permit interlocutory rulings to be
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considered ; Imi n Judge in chambers lias 
no longer any jurisdiction, and the appeal 
must he to n Judge in court, (,'onmee v. Cana
dian Pacific It. W. Co.. Hi O. It ta», tm, 
1142, (557, referred to. Alarklc v. It ohm, 13 P. 
It. 135.

(jua'iv, whether upon a reference to n local 
master, quft master, an npiioal from an inter
locutory order would lie under con. rule Mti. 
lb.

--------  Single Judge.]—Held, that a single
Judge sitting as the court has power to review 
the litidings of an official referee upon a re
ference under s. 48. <). J. Act. Hill v. 
Northern Pacifie Junction H. IV. Co., 11 P. 
It. 103.

Local Registrar —Where, in a
consent judgment in the usual form in lien 
cases, a W-ference was made to a local regis
trar of the court:—Held, that an appeal lay 
from his report, it appearing from the whole 
judgment that the reference was to him as 
master. Kennedy v. Haddow, 10 (). it. 210.

Necessity for Appeal—Amount.]—There 
should he no alteration in the amount found 
due by the master when such amount has not 
been appealed against. Judgment in 11 O. 
It. till upheld in part. Uordon v. Cordon. 
12 O. R. 603.

Question of Fact.] — In an action for 
wages, there was a dispute as to the nature 
of tin* agreement for hiring: there was evid
ence at the trial which would have supported 
a finding for either party. The question 
was wholly one of fact, and of the credibility I 
of witnesses. The jury found in favour of the 
plaintiff; but the Judge set the verdict aside, 
and sent the case to a referee, who found sub
stantially ns the jury had done. Upon mo
tion the Judge made an order sending the case 
back to the referee with instructions to find ; 
against the plaintiff on one branch of the ' 
ease:—-Held, that the case was one specially 1 
proper for the decision of a jury, and that 
neither the verdict nor the finding of the re- ; 
feree should have been interfered with. Logy 
v. Ellirood, 14 A. It. 41HJ.

Question of Law anil Fact—Itcasons l 
for Findings.] The report of a referee is 
equivalent to the verdict of a jury. It should 
slate the referee's conclusions; and he need 
not give the reasons for his findings. Faw
cett v. Winters, 12 P. It. 232.

The referee, who was a barrister, found that 
there was a want of reasonable and probable 
cause for the defendant proceeding criminally 
against the plaintiff. It was objected that 
this was a finding of law. and not of fact :— 
Held, that this was equivalent to a verdict 
for the plaintiff rendered by a jury under 
instructions by a Judge of what would be evi
dence of want of reasonable and probable 
cause; and on the evidence the findings could 
not be interfered with. Ib.

Special Findings—Notioe of Appeal.]— 
Held, that objections to special findings in a 
report must be raised by notice of motion. 
Luney v. Essay, 10 P. It. 285.

Time—Date of Ruling—Evidence—Objec
tion—Estoppel.]—An appeal from the ruling 
of a master in the course of a reference should 
be brought on within a month from the date 
of the ruling, irrespective of the date of the

certificate of such ruling. Held, in this case, 
that the appellant was estopped from appeal
ing from the master's ruling that depositions 
taken on a former application would be read 
as evidence, by reason of the appellant not 
having objected at a particular stage of the 
proceedings. Maelcnnan v. Cray, 12 P. it.iff

-------- Dower—Term—Voca/ion.]—The re
port in an action for dower was filed on 
2!)th May, during the Master sitting of the 
court. A motion was made against it within 
the first four days of the Michaelmas sitting: 
—Held, that the motion was too late, for it 
should have been made to a vacation Judge 
under rules 482 and 483. (Hies v. Morrow, 
4 O. It. 049.

-------- Extension of—Ex Parte Order.] —
An order extending the time for appealing 
from a report of an official referee under O. 
J. Act, s. 47, should not be made ex parte. 
Hamilton v. Tweed, U P. It. 448.

--------  Cross-appeal.] — According to the
true meaning of rule (1897 ) 709, each party 
is precluded from appealing against the re
port or certificate of a master unless he serves 
his notice of appeal within the fourteen days 
mentioned in the rule; and notice of appeal 
given in proper time by one party does not 
prevent the report from becoming absolute 
as regards another party. Stewart v. Ftr- 
guson, 19 P. It. 21.

----- -—Extension — Judgment on Further
Directions.]■ -Held, that after tin- report of 
a referee has become absolute and a judgment 
<m further directions founded thereon has been 
pronounced, drawn up, and entered, a Judge 
in chambers has no jurisdiction to entertain 
nil application for leave to appeal ; nor could 
any appeal be entertained unless the judg
ment on further directions were set aside ; and 
that could not be done even by a Judge in 
court, but only by the proper appellate tri
bunal. Re Dingman and Hall, 13 P. It. 232.

-------- - Extension of—1 motion.] —An ap
peal was not made within the time required 
by rule 4U1, O. J. Act, as it was supposed that 
Christmas vacation did not count. On tit- 
facts stated in the judgment leave to appeal 
was given on payment of costs. Seiveuriylit 
v. Leys, 9 1'. it. 2UU.

—------ Setting down — Extension.]—The
solicitors for the defendants (except L.) had 
given due notice of appeal, but through in
advertence set down the appeal on behalf of 
the defendant company only. Under the cir
cumstances stated in the judgment, the other 
defendants were allowed to set down their 
appeal. Lewis v. Talbot St. G'ravel Road Co., 
10 P. It. 15.

See Sievcwright v. Leys, 1 O. It. 375; Snow- 
di n v. //untington. 12 P. It. 1; Re Cabourie, 
Casey v. Cabourie, 12 V. It. 252.

See the next sub-head.

(b) Confirmation and Filing.
Execution before Confirmation.] -A

decree directed a reference to a local master 
to ascertain such sums as would be sufficient 
to satisfy the damages complained of, awarded
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costs, and directed payment to be made forth
with after the making of the report:—Held, j 
that tlie report did not require confirmation, 
and therefore that executions issued under 
it by the plaintiff were valid: hut pending an 
appeal from the report the executions were 
stayed in the sheriff's hands. Lewi» v. Tal
bot Street Gravel Road Co., 10 P. R. 15.

Where a reference is directed to the master 
to ascertain and state the amount of alimony 
which the defendant should pay, execution may 1 
be sued for the amount found by his report 
before confirmation thereof. Lewis v. Talbot 
Street Gravel Itoad Co., 10 P. R. 15. ap
proved and followed. Ilocck v. Itoeck, 10 P.
It 818.

Interim Certificate. | - A certificate
given by a master that certain accounts filed 
under his order are not sufficient in substance 
and form, comes within G. (>. 042, and can
not he enforced by attachment until confirmed 
by the lapse of a month. Foster v. Mordcn. 9 
P. R. 70.

Necessity for—Reference under ». 101 of 
Judicature Act — Motion for Judgment.']— 
Where the court at the trial of a part
nership action, after declaring that a part
nership existed and adjudging that it be 
dissolved and wound up, ordered that all other 
matters in dispute in the action be referred 
for inquiry and report to a master under s. i 
loi of the Judicature Act:—Held, that the 
report of the master under such reference 
was not subject to the provisions of con. rule I 
MS as to confirmation by filing and lapse of ! 
time : but that any time after it was made, | 
a motion for judgment upon it was in order 
under eon. rule Î53. and upon such motion ! 
the court could adopt it wholly or in part, 
aud any party dissatisfied with it might, before 
or on the return of the motion for judgment, 
move in set it aside or vary it. Raymond v. 
l ittle. 13 P. R. 304.

The statute and rules applicable to refer
ences should not and need not be so rend ns to 
produce the result of two distinct lines of 
pr. i h e in reference to reports of masters 
and referees. The well-settled procedure in 
the case uf the ordinary report is extended to 
tii" -ututory reports of referees under s. 101 
"f Ontario Judicature Act, R. S. O. 1887 
c. II. And a motion to vary a report upon 
a i'1'defence under that section, although made 
:tt tin- -ante time as a motion for judgment on

■ report, cannot lie entertained unless made 
v-thin the time limited by rules 848 and 811).
Ü i> i : load v. Little, 13 V. It. 304. not fol- 

! bom v. 1 a n du.it », 15 P. R. 264.

In an action by V. against a municipality 
for damages from injury to property by the 
t.'- .---'.t construction of a drain, a reference 
w"' ordered to an official referee “ for in
quiry and report pursuant to s. 101 of the 
Ju-li attire Act and rule 552 of the high court 
of ; t i e.” The referee reported that the 
'h i a was improperly constructed, and that 
' entitled to .$«00 damages. The muni- 
<‘l il,: appealed to the high court from the I 
i"-1!1 it. and the court held that the appeal was 
V"i hi v. no notice having been given within 1 
•h" 'me required by con. rule 848, and re- 

- extend the time for appealing. A 
ui'1 - lor judgment on the report was also | 
mn,le I v V. to the court, on which it was con- , 
ti-i I d un behalf of the municipality that the j

whole case should be gone into upon the evid
ence, which the court refused to do:—Held, 
that the appeal not having been brought with
in one month from the date of the report, as 
required by con. rule 848. it was too late; 
that the report had to be filed by the party 
appealing before the appeal could be brought, 
but the time could not be enlarged by his de
lay in filing it: and that the refusal to ex
tend the time was an exercise of judicial dis
cretion with which the court would not inter
fen-. Held, also, that the report having been 
confirmed by lapse of time and not appealed 
against, the court on the motion for judgment 
was not at liberty to go into the whole case 
upon the evidence, but was bound to adopt the 
referee's findings and to give the judgment 
which those findings called for. Freeborn v. 
Vandusen, 15 P. R. 2«4, approved of and fol
lowed. Township of Colchester South v. 
I alad. 24 8. U. R. «22.

Notice of Piling—Service.]—The provi
sion of con. rule 709 that notice of filing a 
master's report is to be served upon the op
posing party is a prerequisite to the report, 
becoming absolute. Where the report is upon 
a claim to rank on the assets of an insurance 
corporation in compulsory liquidation under 
the Ontario Insurance Act. R. S. <>. 1897 
c. 203, notice of filing the report given in the 
Ontario Gazette and other newspapers, pur
suant to s. 193 of that Act. is not tanta
mount to personal service. Re Supreme Lo- 
gion Select Knights of Canada, Cunning
ham’s Case, 29 O. R. 708.

Order Confirming -Consent—Forum.]— 
Unless by consent n report cannot be confirmed 
until after the lapse of the time limited by 
con. rule 848. It is an undesirable practice 
for an officer to make art order confirming 
his own report. Patterson v. Gilbert 12 P. 
It. «52.

(c) Other Cases.

Drawing—Settling—A’ofiec.]—A judicial 
officer charged with a reference should himself 
draw his report, and not delegate it to the 
solicitor for the successful party. Any ex 
parte communication with a litigant as to the 
decision to be given should be avoided, and 
both parties should have equal facilities of 
knowing the result, and of being present at 
the drawing or settling of the report. Knarr 
v. Bricker, 1U P. R. 3U3.

Issue of—Payment of Fees.]—Upon a re
ference under s. 102 of the Judicature Act, 
the referee apportioned the amount of his 
fees between the plaintiffs and defendants 
according to the time occupied by each upon 
the reference. The plaintiffs paid their share, 
but the defendants did not :—Held, that the 
referee should issue his report to the plaintiffs 
without further payment by them, and look 
to the defendants for their share of his fees. 
Brooks v. Georgian Bay Saw-Log Salvage 
Co., Rumlcy v. Georgian Bay Saw-Log Sal
vage Co., 17 P. It. 34.

Reference under s. 47, O. J. A., 1881
—Sccessity for Specific Findings.]—At the 
trial of this action a compulsory order of re
ference was made, referring “ all questions 
arising upon the pleadings of this action be
tween the parties, including all questions of 
account (if any)," to an official referee “for
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inquiry and report : —Held, that this was a 
reference under s. 47 of the Judicature Act 
and not one under s. 48, and the referee hav
ing made a general finding by his report, the 
case was referred back to him to give specific 
findings, I.uney v. Essery, 10 V. It. 285.

X. Motions and Ohders

1. Cornel to ii of Orders.

Accidental Slip or Omission—Caretcss- 
II'W Delop— Terms.\ - One of several de
fendants in ejectment by a mortgagee dis
claimed title and denied possession, and (he 
plaintiff's action was dismissed at the trial. 
A divisional court reversed the decision at the 
trial, and ordered judgment to he entered for 
the plaintiff with all costs, the disclaiming de
fendant not appearing on the argument, al
though duly notified and served with the min
utes of the order, upon which judgment was 
entered and execution issued :—Held, upon a 
motion to amend or vary the order as to costs, 
made after some months’ delay, that the court, 
being satisfied that his defence was made out 
ut the trial, in the exercise of its inherent 
powers over its records or the powers con
ferred by rule 780, could now correct an 
error arising from an accidental slip or omis
sion in its order, and make the order as to the 
applicant’s costs which would have been made 
originally. Held. also, that lie was entitled 
to relief under rule 680, ns amended by rule 
1454. ns a party who. through mistake, had 
not been represented upon the argument of 
the appeal. Held, also, that the carelessness 
and delay of the applicant did not disentitle 
him _ to relief, though they afforded ground 
for imjmsing upon him the terms set out in 
the judgment. Cousins v. Crunk, 17 1\ It. 
848.

Mistake -7’tme.)—A Judge may always 
correct anything in an order which has been 
inserted by mistake or inadvertence ; and an 
order will be corrected even after the lapse of 
a year. d/cJ/a«fcr v. ltadford, 10 1\ It. 20.

Varying Minutes. | — On a motion to 
vary minutes, nothing can he done at variance 
with the order as granted, hut additions or 
variations may be made so as to carry out tin- 
intention of the court in pronouncing it. 
Hendriv v. Beatty, 21) Ur. 428.

2. Ex Parte Orders.

Examination of Plaintiff Abroad. 1
See Thomas v. Storey, 11 V. It. 417.

Execution.]—Orders should not be made 
ex parte allowing issue of execution against 
goods of a testator or intestate in the hands of 
an executor or administrator. In re Trusts 
Corporation of Ontario and Boehmer. 20 O. 
It. 11)1.

Extension of Time for Service of 
Writ.]—See Gilmour v. Magee, 14 1*. It. 120; 
Uon land v. Dominion Bank, 15 1’. It. 6(1, 
22 S. C. It. 180; Cairns v. Airth, 10 I». It. 
100.

ex parte, on the application of an opposing

ftarty ; and he can also open up a matter 
n respect of which an order has been made 

after notice and upon default to shew cause, 
if lie is satisfied that opposition was intended 
and that any injustice has arisen. Semble, 
that if necessary the words “ex parte order” 
in rule 580 may be read so as to cover cases 
going by default, where through some slip 
cause has not been shewn. Elctt v. Way. 14 
1*. It. 128.

Taxation of Costs.]—All ex parte orders 
are periculo petentis. Pra-cipe order for tax
ation of costs set aside. Re McCarthy, Pap
ier, and McCarthy, 15 I’. It. 201.

8. Sot ice of Motion.

Countermand - Withdrawal of Admis
sions—Leave—Motion for Judgment.]—After 
all parties had agreed upon a statement of 
facts, and the plaintiff had served notice of 
motion for judgment thereon, he delivered a 
statement of claim and served ou the defend
ants a notice withdrawing the statement of 
facts and countermanding the notice of mo
tion. One of the defendants then moved for 
judgment on the statement of facts, which 
hud not been tiled:- 11 eld. that it was not 
necessary for the plaintiff to make an inde
pendent motion to be relieved from his admis
sions contained in the statement of facts, 
which had not been acted upon or brought lie- 
fore the court • after the filing of the state
ment of claim and the notice of withdrawal, 
it was not competent for the defendant to get 
judgment on the statement of facts ; and if the 
sanction of the court were needed for the 
course taken by the plaintiff, it might he 
given upon the defendant’s motion. Last v. 
O'Connor. 11) 1*. It. 801.

Defective Notice — Appearing on — 
Costs. |-—Where the defendant's solicitor was 
served with a short notice of motion which 
was admitted to be defective: -Held, that de
fendant was not entitled to the costs of 
counsel attending on the motion merely to 
shew that the notice was irregular. Waller 
v. Claris, 11 1’. It. 180.

Dispensing with. |—Dispensing with ser
vice of notice of motion for judgment. Do
minion Bunk v. Doddridge, 12 I*. It. 055.

Intituling — Prohibition — Divisions of 
High Court—Amendment.]—Where a defend
ant. upon being sued in the first division court 
in the county of Middlesex, filed a notice dis
puting the jurisdiction and served a notice of 
motion, returnable before a Judge in chambers, 
for an order directing the issue of a writ of 
prohibition to the division court, to prohibit 
the Judge thereof and the plaintiff from pro
ceeding with the suit in that division court, on 
the ground of want of jurisdiction in that 
court to hear and determine the same, but did 
not intitule bis notice of motion, nor the afli- 
duvit tiled in support of the motion, iu any 
division of the high court of justice :—Held, 
not a fatal objection, but one which could and 
should be amended under rule 474, O. J. Act. 
Re Olmstead v. Errington, 11 P. R. 300.

Power to Rescind.] — A Judge or the 
master in chambers has power to reconsider 
a matter which has been brought before him :

Necessity for.]—No order of any moment 
should be made ex parte, except in a case of 
emergency. Thomas v. Storey. 11 P. R. 417.
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MolsonaReturn of — Wrong Day — Leave.] — I 
Upon the proper construction of con. rule 800 
a notice of motion to a divisional court must 
be made returnable on the first day of the ' 
sitting. Hut where, although the notice of 
motion had been made returnable on the fifth 
day of the sitting, it appeared that there had 
been a bond fide intention to move ten days 
before the sitting, when the notes of evidence 
were ordered, leave was given to set the mo
tion down, costs being given against the party 
moving. Sierichs v. Woodcock, 13 P. It. 200.

Service out of Jurisdiction.]—See Re
Confederation Life Association and Cordingly, 
lit 1’. It. Hi. 81): Harris v. Bank of British 
Aorth America, ib. 51.

Specifying Grounds I mendment. |- A 
notice of motion to u divisional court against 
the verdict and judgment at the trial, on the 
ground of non-direction, should shew how and 
in what matter there was non-direction. The 
court may allow an amendment of the notice 
n a proper case; but it declined to assist the 

defendant by doing so where the non-direction 
was not material in view of other facts and 
lindings. and the rule of law invoked by the 
defendant would have operated against a 
meritorious claim of the plaintiff. Pfeiffer v. 
Midland R. W. 18 Q. lî. I). 1643, followed. 
Furlong v. Reid, 12 P. It. 201.

Specifying Irregularities.]—Irregulari
ties relied on, need not be stated in a notice of 
motion if they are set out in affidavits, filed 
mi the motion, and referred to in the notice. 
Ulam v. Blain, U P. It. 200.

A notice of motion for irregularity should 
shew or refer to affidavits shewing what the 
irregularity is. Dominion Ravings and Invest
in' m i o. v. KUroy, 12 P. it. 19.

Time of Service—Setting down.]—An 
objection that a notice of motion given for 
u sitting of a divisional court, and served 
in time to be set down during that sitting.
' 'iid not be set down in the following sitting, 
".i- overruled. Reassert v. MeLicen, lu U.
it it;».

4. Other Cases.

Consent Order -Initialling.]—Held, that
■ : in order has been pronounced, the in

itialing of it, as drawn up, by the solicitor for 
party opposed to the party having the car- 

i - of it. does not make it a consent order,
I - ivrely assents to it as being the under- 
•M'i: img of the party of what was ordered by 
i Judge. McMaster v. Radford, lti P. R.

Counsel —■ Xumber of.] — Upon an inter- 
o'y application the court will not hear 

ii11 than one counsel for any party. Lang- 
■ Robertson, 12 P. It. 1311.

Delay in Issuing Order — Service —
•i until Judgment.] — An order to set 

■■ proceedings must be served forthwith ; 
tilt opposite party may treat it as j 

oned. Where final judgment was cut 
to interlocutory judgment by order of a 

t. granted on the Uth July, but not issued ;
' i v d till the 19th November :—Held, that 

' i.v was fatal, and the master was wrong . 
111 illowing the stale order to be used against I

the judgment as originally signed.
Bank v. Dillabaugh, 13 P. It. 312.

Enforcement of Order—.lotion.]—Pro
hibition granted to restrain the enforcement 
of a judgment in a division court in an 
action brought upon an order of a Judge in 
an action in the high court ordering the de
fendant in the division court action to pay 
certain costs arising out of his default as a 
witness. Notwithstanding the broad provisions 
of rule 034, an order of the court or of a 
Judge is not for all purposes and to nil intents 
a judgment ; and no debt exists by virtue of 
such nu order as was sued on here. Rule 
800 means that an order may be enforced in 
the action or matter in which it is. ns a judg
ment may be enforced, and does not extend to 
the sustaining of an independent action upon 
the order. Re Kerr v. Smith. 24 O. R. 473.

Enlargement—Affidavits— Terms.] — 
Where a party obtains an enlargement of a 
motion for the purpose of procuring further 
affidavits, but does not comply with the terms 
on which the enlargement was granted, he is 
not entitled to read the affidavits." Campbell 
v. Martin, 11 P. R. 501).

Multiplicity of Orders.] — Remarks 
upon the multiplication of orders and sum
monses in actions. Snider v. Snider, Snider 
v. Orr, 11 P. R. 140.

See Re Cosmopolitan Life Association. Re 
Cosmopolitan Casualty Association, 15 P. R. 
185.

Setting down—Xcglect — Costs.]—The 
defendant served upon the convicting magis
trates notice "i n motion by way ol appeal
from an order of a Judge in chambers refusing 
a certiorari to remove his conviction, return
able before a divisional court in Michaelmas 
sitting, but did not set the motion down for 
hearing before the sitting or take any steps 
after serving the notice of motion to bring it 
to a hearing during the sitting. The court 
ordered the defendant to pay to the magis
trates their costs of appearing to shew cause 
against the motion. Regina v. Armstrong. 13 
P. R. 300.

Signing Orders.]—Con. rule 544 provides 
that all orders made by a Judge of the high 
court in chambers shall be signed by tbe clerk 
in chambers :—Held, that an order for the 
arrest of the defendant signed by the Judge 
who made it, and not by the clerk, was not 
properly issued. St. Croix v. McLachlin, 13 
P. R. 438.

Winding-up Act—Order of Court of An
other Province—Production of Copy—Rntry.] 
—Execution may be issued under s. 85 of tbe 
Winding-up Act, It. S. C. c. 121), upon 
the order of a court of another province, with
out making such order a rule of court, or 
obtaining the direction of a Judge, upon the 
mere production to the officer of the high court 
of a properly certified copy of such order. 
Re Companies Act and Hercules Ins. Co., 
0 Ir. R. Eq. 207, followed. Re Holly- 
ford Copper Mining Co., L. It. 5 Cn. 
93, and Re City of Glasgow Bank. 14 
Ch. I). 028, not followed. In such cases the 
settled practice of the high court is to have 
the order entered in the proper book as a 
judgment or order. Re Dominion Cold 
Storage Co., Lowrcy’s Case, 18 P. R. 08.
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XL uwui.NATiNu Notices.

Validity of Gift ■—- Declaration—Hale 
0SU.J- A testator bequeathed a suui of money 
to his “ sister Anastasia Cummings.” He had 
only txvo sisters, Catharine Kelly, to whom he 
bequeathed a like sum, by her proper name, 
and Maria Cummings :—Held, that the gift 
took effect in favour of Maria Cummings. 
Held. also, that a declaration to that effect 
could properly be made upon an originating 
notice under rule 938. In re Sherlock, 
18 I*. It. U, followed. He Whitty, HO U. It. 
3U0.

.See He Sherlock, 18 I\ It. «1; S. t\, 28 O. 
It. U3S.

XII. Second Applications.

Affidavits.] — Upon a motion to commit 
I lie defendant the court refused to allow the 
plaintiffs to read affidavits filed upon a previ
ous application, the date of their filing not 
having been stated in the notice of motion ; 
and also refused to allow the plaintiffs to read 
an affidavit* filed after the service of the no
tice. Mackenzie v. Varier, 12 I*. It. 544.

Indulgence Merit *—Suppl fling Defect*.] 
—It is only by the indulgence of the court that 
a second application is permitted or entertain
ed where the first application has been refused. 
And where i he defendants' applications for 
orders nisi to quash conviction* were refused 
on the ground of non-compliance with the sta
tute and rule requiring a recognizance and 
affidavit of justification to be filed, and the 
court upon such applications was not favour
ably impressed by what was urged as to the 
merits of the applications :—Held, that the in
dulgence of the court ought not to he extended 
in favour of fresh applications made by the de
fendants upon new material supplying the de
fects. Regina v. Itichardaon, Regina v. Addi
son, 13 P. It. 303.

Leave to Appeal — Winding-up Act.]— 
Where an application for leave to appeal to 
the court of appeal from a decision in a mat
ter under the Winding-up Act, It. S. C. 
e. 129, has been made under s. 74. and refused 
b.v a Judge, a fresh application will not lie 
entertained by another Judge. The cases in 
which successive applications to successive 
Judges have been favoured are not pertinent 
to a case where the right to appeal, upon 
leave, is sought under a special statute. Re 
Sarnia Oil Co., 15 P. It. 347.

Summary Judgment — Material—Sup
plying Dcfcets.]—Where the plaintiff's motion 
for judgment under con. rule 7."lit was dismiss
ed because lie find not observed the practice 
under con. rule 12.71 of partly complying with 
an order upon him for security for costs by 
paying $50 into court, and lie subsequently 
paid the money in and renewed the application 
upon the same material : Held, that the dis
missal of his first application was no bar to 
the second one. Semble, it would have been 
otherwise had the plaintiff failed in his first 
application by reason of defects in his ma
terial, and made a second one upon new ma
terial supplying the defects. Pagne v. Ynr-
herrp (No. 2). 13 P. It. 302.

Writ of Attachment.] — See Rank of 
If wilton v. Daine (21, 12 P. It. 439.

See Hilliard v. Arthur, 10 P. It. 420; Mac- 
Icntian v. Gray, 12 P. It. 431 ; Roberts v. 
Donovan, 10 P. It. 450 ; Attorncy-Ucneral for 
Ontario v. Attorney-General for Canada, 1 
Lx. C. It. 184.

XIII. Service of Papers.

Affidavits.]—Where a motion to commit 
is mode, it is not necessary to serve with the 
notice of motion copies of the affidavits on 
which it is based. Decision in 17 P. It. 507 
affirmed. IIannum v. McRae, 18 P. It. 185.

Dispensing with Service.]—See Smith 
v. Houston, 15 P. it. IS; Jones v. UUler, 21
O. it. 208.

Posting up Copies.]—Where service of 
a statement of claim and notice of motion for 
judgment was effected, under rule 1330, by 
posting up a copy of each in the office in which 
the proceedings were conducted :—Held, that 
the posting up of one copy only for two de
fendants was not to be detuned service on 
either: and a judgment founded thereon was 
set aside as irregular. Haaeke v. Ward, 17
P. It. 520.

The defendants in this case not having ap
peared, the plaintiffs filed and posted up copies 
of a statement of claim, without filing the writ 
of summons and affidavit of service :—Held, 
that the posting of the statement could not, 
having regard to rule 574, be treated as a ser-
vice upon the defendants. But. even if it 
could in- so treated, a motion for judgment 
thereon and an assessment of damages would 
be necessary. Appleby v. Turner, 19 P. R. 
145.

Solicitor's Agent.]—Service of papers on 
a Toronto agent for an outside solicitor is not 
good, unless accompanied with a statement of 
the name of the solicitor for whom the agent 
is served. Pu ttie \. Limlner, Il P. R. 313.

Service of papers on a solicitor as agent for 
another solicitor is not good service unless the 
solicitor served is the hooked agent of the 
other, even though lie has acted as agent in 
the same suit. Robinson v. Robinson, 13 P. 
It. 51.

Solicitor's Clerk.] — The service of a 
paper upon the clerk of the solicitor in the 
■ anse, elsewhere than at the office of the solici
tor, is of no avail ; it can only be effective, if 

| at all. from the moment when it reacheS the 
solicitor himself. Hermann v. Mandarin Gold 
Mining Co. of Ontario, 18 P. R. 34.

Substitutional Service.] — Where a 
judgment debtor lmd absconded, and his place 
of abode could not be ascertained, substitu
tional service upon him of a summons to set 
aside fraudulent conveyances made by him, 
was allowed. Dobson v. Marshall, 9 P. R. 1.

An order will not lie made for substitutional 
service upon !l" officer of a litigant corpora
tion of a subpmna and appointment for his 
examination for discovery. Mills v. Mercer 
<’o„ 15 P. It. 281.

A witness is not liable to attachment for 
disobedience to a subpœna served substitution- 

I ally pursuant to an order authorizing such
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n>r\ !<■•'. Mills v. Mercer Co., 15 P. R. 281, 
applied and followed, Barber v. Adam», 111 
P. K. 150.

Ate post XXL

XIV. Settlement of Actions.

Creditors — Compromise — Estoppel.\— 
\\ I,.to certain creditors and the administrator 
wi-re parties to an order in chambers compro- 
mi>iiig an action respecting certain assets of 
ihc i..state : -Held, that they were bound by 
such compromise, and could not impeach in 
this administration proceeding the validity of 
securities which had been in question in the 
action compromised. Merchants Hunk v. 
Montai It, 10 P. U. 407.

Cross-actions — Costs.] — The plaintiff 
and defendants, having actions respectively 
pending against one another, agreed to settle 
the >auie upon certain terms, the written 
memorandum whereof stated that the plaintiff, 
in i uiisideration of defendants' payment of 
$1,150 and all costs of the two suits, dis
charg'd the defendants from the suit pending 
against them and all claims whatever, and 
concluded that it was distinctly understood 
that defendants should pay all costs incurred 
by -the plaintiff for witness fees and disburse
ments in connection with the two suits. De
fendants alleged that when the memorandum 
was drawn up there was inserted after the 
words all costs of the two suits the words, 
" except the lawyer’s expenses of the said 
pariy of the first part” (the plaintiff I ; that 
i liex,. words had been .struck out by the plain
tif or on his behalf after execution ; ana that 
miner the agreement defendants could only be 
called upon to pay the witness fees and dis
bursements: — Held, that the erasure took 

i or to execution, but that the memo
randum did not contain the true agreement of 
the parties, for that such agreement was that
tie- pi iintiff was to he paid all the costs of the 
tw., -nits except the counsel fees. The plain- 
tiff was therefore held entitled to such costs, 
which the master was directed to tax, and for 
win the plaintiff was to have a verdict. 
Jlast,» v. Burrows, 29 C. P. 138.

Default.)—Settlement of suit for a sum 
payable by instalments, but to lie void if not 

paid Default In fourth instal* 
'“"'ii Right to bring the suit—Relief. See 
Jt'daml v. MoCarroll, 38 U. C. R. 487.

Married Woman.) — A married woman 
can . oiuproinise an action brought in her own 
tuui.e ..ainsi her husband. Vardon v. Var
dan. (5 U. 11. 719.

Notice by Solicitor to Parties—Costs
' "Uavion,]—Where a compromise of the ac- 

11 i- In-en effected between the parties 
1 n ilie intervention of the solicitors, in 

M 1 entitle the plaintiff's solicitor to en- 
hen for costs upon the fruits of the 

l \v means of an order upon the de-
!i d i. collusion must lie shewn, or the act
' ■ ..... . "f must have been done after no-

'1 ,u I lie solicitor complaining. And 
tlie parties made such a compromise. 

■ ' plaintiff's solicitor gave notice to the 
"is solicitor after the agreement but 
tyment of the money agreed upon 

'hat this was sufficient notice. San- 
v. Ireland, 14 P. R. 29.

It is competent for a client to settle his ac
tion behind the hack of his solicitor, notwith
standing that the solicitor has given notice to 
i he client and to the opposite party not to 
settle except with the solicitor's consent. The 
equitable interference of the court cannot be 
invoked on behalf of a solicitor in an action 
settled in such a manner, unless there are 
fruits arising from such settlement upon 
which iiii- solicitor's lien can attach: for there 
is no lien on the action. Upon such a settle
ment, unless where collusion between the par
ties to defraud the plaintiff’s solicitor of his 
costs is clearly shewn, a defendant will not be 
ordered to pay the costs of the plaintiff’s soli
citor. Bellamy v. Connolly, 15 P. R. 87.

After judgment had been recovered by the 
plaintiff against the defendants for $550 dam
ages and for costs, and while an appeal was 
pending, the plaintiff and defendants, without 
the knowledge of the plaintiff’s solicitors, 
made an agreement for settlement of the ac
tion upon the plaintiff being taken into the 
defendants’ employment and paid $150 in full 
of damages and costs. The plaintiff’s solici
tors assorted a lien for their costs, which were 
unpaid, and gave notice thereof to the defend
ants before any money was actually paid over 
to the plaintiff :—Held, that the compromise 
made was not a collusive one. and the solici
tors were therefore not entitled to an order 
upon the defendants for the payment of their 
costs ; hut, such costs amounting to more than 
$180, that they were entitled to have that earn, 
for which the action was compromised, and 
which was to be treated as the fruits of the 
litigation, paid over to them in respect of their 
lien. Held, also, that a question arising be
tween the plaintiff and his solicitors, ns to 
whether they were entitled to taxed costs as 
between solicitor and client, or to a percentage 
upon the amount recovered, could not be de
termined upon the motion to enforce payment 
by the defendants of tin* plaintiff’s solicitors' 
costs, but had to be determined in another pro
ceeding before tin* determination of such mo
tion. Walker v. Qurncy-Tildcn Co., 18 P. It.

Settlement by Counsel or Solicitor -
Repudiation,]—Where counsel, acting upon 
the instructions of the plaintiff’s solicitor, ef
fected a compromise of the action not author
ized by the plaintiff and contrary to the ex
press instructions given by her to the solicitor, 
the compromise was set aside and the plain
tiff allowed to proceed to trial, but as the 
plaintiff and defendant were innocent parties, 
without costs to either against the other. 
Stokes v. Latham, 4 Times L. It. 305, fol
lowed. Br mur v. Edmonds, 19 I*. It. 9.

See Solicitor, IV. 1—Trial, XVI. 8.

Terms—Dispute as to — Rcfctcnce.] — 
See Corry v. Lemoine, 18 P. It. 482, ante IX. 
4 (b).

Validity - Summary Trial.]—The court 
has jurisdiction to stay proceedings in any ac
tion which bus been compromised, where no 
terms of the compromise go beyond what is in 
controversy in the action. And where, in an 
action of slander, the plaintiff excused his non- 
proeecutlon by alleging that an agreement had 
been entered into between himself and the de
fendant by which tin* action was to ho drop
ped and $10 COStS to lie paid l>.v the defendant, 
which agreement was denied by the defendant, 
an order was made directing a summary trial, 
or the trial by an issue upon oral evidence, of
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the question of the validity of the settlement ; 
if the result should be u valid settlement, pro
ceedings to be stayed perpetually and costs 
paid by defendant; if settlement invalid, ac
tion to be dismissed with costs to defendant. 
It vet v. Carruthers, 17 P. It. 51.

--------  Trial—Issue.]—An assignee for the
benefit of creditors under a statutory assign
ment, having brought an action for damages 
for breach of a contract made by his assignor 
with the defendants, made a comm....lise set
tlement with the defendants, before the de
livery of pleadings, while he was in gaol, and 
without reference to the inspectors or credi
tors. A new assignee appointed in his stead 
applied for an order directing the trial of an 
issue to determine whether the settlement was 
valid:—Held, that it was not necessary to 
bring another action to vacate the settlement, 
and it was more convenient to revive the ac
tion in the name of the new assignee as plain
tiff and let him continue it. leaving the de
fendants to move summarily to stay it. or to 
plead the settlement in liar, than to direct the 
trial of an issue. Roes v. Carruthers, 17 
1‘. It. 51, distinguished. Johnson v. Grand 
Trunk It. W. Co, 25 C). It. til. and Ilaist v. 
Grand Trunk It. W. Co.. 22 A. It. 504, fol
lowed. Davidson v. Merritt on Wood and Pulp 
Co., i< P. it. IN.

See pout XVI.

XV'. Special Cases.

Alteration — Consent.]—Held. that, ex
cept by consent, allidavits cannot lie received 
to alter or modify a special cast» stated by 
consent ; the only relief open to a party com
plaining that a case lias been misstated, is to 
apply to amend or vacate it: and quinre. whe
ther it could be amended after judgment. 
Cousineau v. dtp of London Fire Ins. Co., 15
O. B. ».

Reservation of - Divisional Court — 
Motion for Judgment.] Rv the O. .1. Act, 
1S81. s. 28, s.-s. 2. a Judge, sitting elsewhere 
than in a divisional court, is not to reserve 
any case for a divisional court. On the trial 
of an action the pleadings were admitted to 
state the facts, and what was called “a spe
cial case on the pleadings ” was reserved for 
the opinion of the Judges of the common pleas 
division. A divisional court of that division 
refused to entertain the case, but turned it 
into a motion for judgment under rule 22.“.. 
O. J. Act. 1881, or rules 315 ami 321. Till 
v. Till, 15 O. R. 133.

Succession Dntv Act—Forum—Declara
tion of Right. | when the provincial trea
surer and the parties interested do not agree 
as to the succession duty payable, the question 
must be settled by the tribunal appointed by 
the Act, namely, the surrogate registrar, with I 
the right of appeal given by the Act. The : 
high court has no jurisdiction to decide the j 
question in a stated case. The court of np- i 
peal refused, therefore, to entertain an anneal 
from the judgments in 27 O. It. 280 and 28 (). 
It. 571. Questions of law which cannot proper- ! 
ly arise in or as incidental to an action, or other ; 
proceeding in court, cannot lie made the sub- I 
ject of a special case under rule 372 in order | 
to obtain the in of the court thereon.
Where a special forum is created by statute 
for determining rights of parties, a declaration 1 
of right will not be made by the court under I

s. 57, s.-s. 5, of the Judicature Act, in an 
action which the court has no jurisdiction to 
entertain. Attorney-Uenerul v. Cameron, 2ti 
A. It. HO.

>- ' l’a pue v. Cauyhell, 24 A. It. 55G; Last 
v. O'Connor, IV 1‘. it. 301.

XVI. Staying Proceedings..
1. Till Costs of Former Proceedings Paid.
Identity of Former Proceeding with 

Action. | - In 1870 the Grand Junction Rail
way Company obtained from the court of 
Queen's iieneh a rule for a mandamus to en
force the delivery of bonds by the defendants 
to the amount of $75,000, pursuant to a by
law of the defendants to aid in the construc
tion of the plaintiffs’ road. On appeal to the 
court of appeal this rule was discharged, and 
mi appeal lo the supreme court of Canada, 
the court of appeal’s judgment was affirmed, 
with costs against the plaintiffs. Since then 
i lie road had been completed, but the costs of 
the above proceedings had not been paid. This 
action was brought in the names of the Grand 
Junction Railway Company and the Midland 
Railway Company to recover the aforesaid 
sum of $75,(M)0 in money. Upon motion to 
stay all proceedings in this action till the 
costs of the former proceedings should have 
bis-n paid;—Held, notwithstanding that new 
circumstances hud arisen, and that the proceed
ing was not the same as the first proceeding, 
nor grounded upon exactly the same facts, and 
notwithstanding that the Midland Railway 
Company were now joined as plaintiffs, the 
attempt lo proceed in this action without first 
paying the costs of the former action was 
vexatious, and the order asked for must be 
made; following Cobbett v. Warner. L. R. 2 
Q. R. 108. (Irand ./unction It. IV. Co. v. 
County of Peterborough, 10 P. R. 107.

Interlocutory Costs In Same Action.]
—In equity, if interlocutory costs payable by 
tlie plaintiff remained unpaid, the court might, 
but was nut bound to, stay proceedings, and 
would not if it were not equitable lo do so. 
At common law, while non-payment of such 
costs was not a ground for staying proceed
ings. yet if it appeared equitable to stay pro
ceedings until they were paid, the court in the 
exercise of its inherent jurisdiction might di
rect a stay. The common law practice i< the 
more convenient one, and should now be fol
lowed. Stewart v. Sullivan. 11 P. R. 520. 

j Where the plaintiff served in succession four 
j notices of trial for the same assizes, nil of 

which were set aside as irregular, with costs 
against him, and he was in default for non
payment of such costs, the notion wns stay'd 
until they should be paid. Ib.

Where the plaintiff is acting in good faith, 
his action should not he stayed for non-pay
ment of interlocutory costs; and an action of 
trespass is in that respect in no way different 
from any other. Stewart v. Sullivan. 11 V. R. 
520, followed. Wright v. Wright, 12 P. R.

New Rules — Change in Practice.]—The 
practice by which, when the defendant’s costs 
of a former action for the same or substan
tially the same cause were unpaid, the de
fendant wns entitled to have the inter action

5
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stayed until they should be paid, is sup
erseded by the effect of rule 3, the defendant's 
only remedy being to apply under rule 11243 
for security for costs in the second action. 
( iimpit ll v. Elyie, 1U P. It. 440.

2. Other Case*.

Abuse of Process of Court.] — II. &
Bro., being the owners of certain lumber in 
the hands of the defendants as warehousemen, 
sold it to L., who gave his promissory note 
for the purchase money, and pledged the lum- 
I» i- to the plaintiff's testator for an advance 
of money, and the defendants agreed to hold 
it to the order of the testator. L. having be- 
< • in.* insolvent, II. & Bro. notified the defend- 

1 ol to deliver the lumlier to !.. or to the 
i" tator, ami the testator demanded the de
livery of the lumber to him. The defendants 
tlien interpleaded, and an order was made, up
on the consent of the testator, directing a sale 
of the lumber and payment of the proceeds 
into court, and the trial of an issue between 
tin- i•■■'tutor and II. & Bro. to determine which 
of them was entitled to the lumber or the pro- 
1 ■«■'Is thereof. That issue was determined in 
favour of II. & Bro. The plaintiff then 
hi'omrht this action for conversion of the lum
ber. the alleged conversion being the non
delivery bv the defendants to the testator of 
the lumber which they agreed to hold to the 
order of the testator:—Held, by a divisional 

1 irt, that this action was vexatious and an 
nhitse of the process of the court; and an 
order was made staying it with costs. Held, 

the order of the divisional court, 
•hat this was not a case in which the excep
tional power of the court to refuse to allow 
its process to be abused by a frivolous action, 
could be properly exercised. Russ v. Ed- 
" . M P. It. «23. 15 P. It. 150. See Rota
v. /.dirarda, 11 It. 574.

Appeal Bond — Action on—Further Liti- 
!>"'< " I An action against the sureties upon 
a ! 'id given by the defendants In the action 
- M I.aren v. Canada Central It. W. Co., up- 

1 - aniieal of the defendants to the court 
°f appeal in that case. The defendants in 
’ 1 ' ■ i'i‘ appealed from the court of ap- 
p-a! to Her Majesty in council, and in 

•' ll security had been given and 
including security for the whole 

i recovered, and execution hail been 
■ in consequent»:—Held, that proceed* 

- must also he stayed in this action. Me- 
/ rr» v. Stephen», 10 P. It. 88.

Counterclaim—Delay.']—Where counter- 
i dm filed in a mortgage action for the pur- 

f delay. O’Dell v. Bennett, 13 P. R. 10.

Cmss-actions — Consolidation.]—On the 
i i I • denary. 1885, an insurance company 

'■'.•mmi-ii.vil an action in the chancery di- 
x is'on to set aside a policy of insurance." On 
,il!‘ 1 :,h May, 1885. M. and others brought 
:l'' n to recover the amount of the policy, 

the 23rd May moved to stay proceeil- 
'' 'he former action:—Held, following 

hi id down in Thomson v. South East- 
: W. Co., 8 Q. R I>. $98, thnt thm- I, 

i i d and fast rule in cases of cross-actions, 
v one commenced last should be stayed, 

irt should take the circumstances into 
™.’ .deration, and exercise its discretion as to 

™e fairest mode of settling the dis

pute and give the conduct of the litigation to 
the party upon whom the substantial burden 
of proof rests. On appeal, the Judge in cham
bers declined to make any order. Subse
quently, on the 27th June, 1880, the defend
ants in the first action moved for a stay of 
proceedings in it, and the master made an 
order accordingly. Un appeal, on 22nd Oc
tober, the Judge in chambers declined to in
terfere at present, as the second action had 
been tried and a verdict given for the plain
tiffs, but reserved leave to renew the motion 
if the verdict should lie set aside, and varied 
the order of the master by consolidating the 
two actions. Miller v. Confederation Life As
sociation, Confederation Life Association v. 
Miller, 11 P. It. 241.

Default of Plaintiff—Examination.]— 
Upon failure of the plaintiff to attend for ex
amination the action should not be stayed un
til he does attend; it is sufficient to impose a 
stay for a definite time. Comstock v. Harris, 
12 P. It. 17.

Execution.]—Sec EXECUTION.

Interpleader Issue. | — An interpleader 
proceeding is not an action; and rule ff41 (et, 
which enables the court to “ order the action 
to be discontinued,” upon terms as to eosts, 
does not apply to interpleader issues. Ham- 
l.vn v. Betteley, (i Q. B. It. <53. and Re Dyson, 
<15 L. T. N. S. 488, followed. Semble, thnt 
the execution creditor can abandon the seizure 
or the prosecution of the issue, hut only on the
term* of answering all costs, Bogaboom v.
QWm, 16 p B 401

Judgment—Motion to Set aside.]—When 
a motion to a divisional court to set aside the 
judgment pronounced at the trial, hut not 
yet entered, has been set down for hearing, 
there is a stay of proceedings upon such judg
ment ipso facto, unless it should he otherwise 
ordered. Western Bank of Canada v. Courte- 
tnanche. Iff P. R. 613.

--------  Satisfaction—Motion.]—A motion
by the defendants, after judgment in an ac
tion, to stay proceedings therein, after sat
isfaction of the plaintiff’s claims, should be 
made in chambers, not in court. Where such 
a motion was made in court, it was enlarged 
into chambers, and costs were ordered against 
the applicants. Lee v. Mimico Real Estate 
Co.. 15 P. R. 288.

—------  Stay of Entry—Effeet of.]—Where
an interim injunction was obtained by the 
plaintiffs restraining the defendants from do
ing certain acts until the trial or other final 
disposition of the action or until further order, 
and by the judgment pronounced after the 
trial the action was dismissed, hut the entry 
of the judgment was stayed until the fifth day 
of the next sittings of n divisional court:— 
Held, thnt the effect of the stay was to leave 
the whole matter in statu quo until the de
fendants should become entitled to enter judg
ment, and by so doing to put an end to the 
injunction in accordance with its terms. Car- 
roll v. Provincial Natural (las and Fuel Co. 
of Ontario, Iff P. It. 518.

Order to Postpone Trial.]—See Allen 
v. Mathers, 9 P. It. 477.

Prior Action Pending-—Parties.]—In 
this action the plaintiffs sought to recover
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from tin- defendants u large sum of money, 
being the portion assessed upon the defendants 
of the cost of certain works constructed and 
paid for by the plaintiffs. In a previous ac
tion against the same defendants, tin? plain
tiffs therein, who were landowners in the 
defendants* township and assessed for a por
tion of the sum now sued for, sought a de
claration that the defendants' by-laws pur
porting to impose this assessment upon the 
plaintiffs therein, and all the proceedings 
upon which they were founded, were void, and 
un injunction to restrain any proceedings for 
the collection of the amount for which the 
plaintiffs therein were assessed. In that ac
tion judgment had been given in the defen
dants’ favour, hut the plaintiffs had an ap
peal to the supreme court of Canada pending 
when the present action was brought :—Held, 
that the present action should nut be stayed 
until after the determination of the appeal 
in the other. Township of Tilbury H’cel v. 
Township of Romney, 10 V. It. 24-.

Proceeding Pending for Same Cause
—.Scope.]—The plaintiffs having agreed to 
lease to the defendants a certain property for 
successive terms of fifty years, during all time 
then to come, at a fixed rental, an order was 
made, by consent, under the Vendors and 
Purchasers Act, directing the plaintiffs to 
deliver to the petitioners an abstract of title 
of the property, “and that it be referred to 
.1. S. C.. referee: and that all matters as to 
time of delivery of the abstract, the sufficiency 
thereof, and all subsequent question» arising 
out of or connected with the title to the said 
site, and the carrying out of the said agree
ments respecting the making of title to and 
the conveying of the said alternative site, 
be from time to time determined by the said 
referee, including the costs of the said re
ference, subject to appeal." While the re- 
ferotice was pending this action was brought | 
to recover the rent of the property from the ! 
time at which it was agreed the first term 
should begin :—Held, that the order directed 
it reference of all questions and matters aris
ing out of the agreements and the carrying 
of them into effect; that the settlement "ami 
payment of the rent was one of the matters 
virtually, if not expressly, embraced in the 
reference; that it was a matter in respect of 
which an order might lie made under s. 4 of 
the _Vendors and Purchasers Act, U. S. (). 
1897. e. 134; that the plaintiffs could not, 
without the leave of the court, single out one 
of the matters so pending and bring ami sus
tain a separate action in regard to it: and 
therefore this action should he perpetually 
stayed. City of Toronto v. Canadian Pacific 
R. IV. Co., IS P. H. 374, 431,

Security for Costs. 1—TIeld, that a prin
cipe order for security for costs is a stay of 
proceedings while it exists, and a motion for 
judgment made simultaneously with the mo
tion to set aside the principe order for security 
for costs was refused. Don v. Rand, lit P. 
It. Its».

Settlement of Action.] The order of 
the master in chambers (9 P. It. 229) stay
ing proceedings on the ground that this ac
tion had been settled by the plaintiff's solicitor 
was reversed because the evidence shewed 
that the settlement was a provisional one, 
and that the plaintiff himself had not adopted 
it. McDonald v. Field, 12 P. It 213

The court has jurisdiction to stay proceed
ings iu any action which has been com
promised, where no terms of the compromise 
go beyond whal is in controversy In tile to
lion. And where, in an action of slander, 
the plaintiff excused his non-prosecution by 
alleging that an agreement had been entered 
into between himself and the defendant by 
which the action was to be dropped ami $10 
costs to be paid by the defendant, which 
agreement was denied by the defendant, an 
order was made directing a summary trial, or 
the trial by an issue upon oral evidence, of the 
question of the validity of the settlement; if 
the result should be a valid settlement, pro
ceedings to be stayed perpetually anil costs 
paid by defendant: if settlement invalid, ac
tion to be dismissed with costs to defendant. 
Rees v. Carr others, 17 P. It. 51.

Stronger Application of — Judicature 
Act, 1805, s. .72 (9).] — The jurisdiction to 
stay proceedings given by s. 52 (9) of the 
Judicature Act, 1895, at the instance of any 
person, whether u party to the action or not, 
is only to be exercised where the action is an 
improper one, or where under the former 
practice the court of chancery might have 
enjoined its prosecution, and only where the 
stranger is one who seeks to intervene and 
can properly be added as a party. Fawkes 
v. (iriffin, 17 P. It. 473.

Transfer of Right Pendente Lite -
Son-substitution of Transferee as Plaintiff.] 
—See Murray v. Wurtele, 19 P. It. 288.

Trial—Appeal from Order Directing Sew 
Trial.]—See TBIal.

--------  Interlocutory Appeal.]—The trial
of the action was stayed pending an appeal 
to the supreme court of Canada front the 
judgment of the court of appeal upon a ques
tion arising in the action as to the method of 
trial of the issues in this and a cross-action. 
Conmce v. Canadian Pacific It. IV. Co., 11 P. 
H. 35G.

See Taylor v. Bradford, 9 P.11.350; Grand 
Trunk R. IV. Co. v. Ontario and Quebec II. 
IV. Co., 9 P. It. 420; Hughes v. Hand-in- 
Hand Ins. Co.. 7 O. It. (115; Niagara Grape 
Co. v. Nellis, 13 P. It. 179; Carry v. Lemoine, 
18 P. It. 482.

XVII. Style of Cause.
Crown -Action against.]—The action was 

instituted against the Government of the Pro
vince of Quebec, but when the case came up 
for hearing on an appeal to the supreme 
court of Canada, the court ordered that the 
name of lier Majesty he substituted. Grant 
v. The Queen, 20 S. C. It. 297.

Intituling of Papers—County Court- 
High Court.]—Where a motion is made to a 
Judge of the high court or the master in 
chambers under rule 1200 to change the venue 
in a county court action, (lie papers should 
not lie intituled in the high court of justice, 
hut in the county court. Ferguson v. Gold
ing, 15 P. It. 43.

Partnership Name — Amendment.]—A 
person carrying on business alone, in a name 
denoting a partnership, cannot bring an ac
tion in that name. Where, however, such
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nam.- consisted of his surname, prefaced by 
ill,, initials of his Christian names, and fol
lowed by the words “ and Co.:"—Held, that 

words in the style of cause in an action 
w, re mere surplusage, or, if not, they should 
be struck out ; and, as the mistake was 
trilling, and no one was misled or affected by 
it, an amendment at the trial should have 
been granted us of course. Mason v. Mogridge, 
h 1'. !.. It. 805, distinguished. Lang v. 
1 hump tun, It) 1\ It, 511).

,<bc ante VII.

XVIII. SUUPŒNA.

Setting aside.]—In un action against an
incorporaied company to recover a money de
mand. the defence was that the indebtedness, 
if any, was not that of the company, but of 
the president in his private capacity. Upon 
an application for a bettor affidavit on pro
duction of documents from the company, it 
had been determined that the company had 
no documents to be produced :—Held, that a 
subpo nu served upon the president calling 
upon him to produce documents or books 
which had been determined not to be in pos- 
sv-sion of the company, should not lie set 
aside, for the affidavits shewed that the ac- 
loiints of the defendant company were kept 
in tin- books of the president : and the prac
tice of setting aside a subpœna, as laid down 
in Steele v. Savory, 11891] W. X. 11)5, was 
om- io he followed only in exceptional cases, 
while in ordinary cases it would be better that 
the question of production of documents 
should he raised before the examiner. Alex
ander v. Irundale, Bancroft, and Ottawa R. 
H . Co., lb I*. It. 20.

XIX. Vacation.

Appeal.]—The term “vacation” in G. O. 
Cliy. U-12. means Christmas as well as long va
cation. and hence the former is not to lie count
ed in the time within which an appeal from a 
i' t's report may lie had under that order. | 
N. . of appeal from a report dated 29th | 
Nov-mber, 1883, given on the 31st December, j 

i be Tib January, 1884, is valid. 
Blake Building and Loan Association, 10
P. It. 153.

Christmas vacation is not to be excluded in 
r" Iviiing tin- eight days from which an ap- 
l» :il from the decision of the master or local 
Judge ,,r master in chandlers is to be brought 
on under rule 427, O. J. A. As such appeals 
ni" 11"i heard in vacation, the time for appeal- 1 
big will be extended ns a matter of course 

o ex parte application. Snowden v. | 
H"'ti,igton, 12 P. II. 1.

1 i the true construction of rule 4S4, ; 
tin- period of long vacation is not to he 
r " . e d in the time allowed by s. 71 of the 
Jiide.unre Act for filing and serving notice 
•: " 'I io the court of appeal. Uespclcr
'• • " l Ml, H P. It. IS.

iS'cc Sicveright v. Leys, 9 P. R. 200.

Examination for Discovery.]—Where 
a : : e-'inl examiner issues an appointment for 
,h" "«amination for discovery during vaca- 
1,11,1 '-f a party to an action, such party, if 
duly Mibpmnaed, is hound to attend for ex

amination. A siiecial examiner, although an 
officer of the supreme court of judicature for 
Ontario, in the sense of being subject to its 
control and direction, lias no office in con
nection with the court that comes under any 
rule requiring it to be kept open or closed 
during any particular jieriod of the year. De
cisions in l.i P. it. 23 reversed, lloyaboom 
v. t'ox, 15 1*. It. 127.

Pleading—Motive of Trial, J—Pleadings 
may be delivered and notice of trial given in 
Christmas vacation. Thompson v. lloieson. 
It) P. It. 378.

Reference — Official Referee.] — Every 
legal proceeding which may properly be taken 
out of vacation may with equal propriety be 
taken during vacation, unless something to 
the contrary can be found in some statute or 
rule of court. An official referee may proceed 
with a reference during vacation. Murples 
v. Rosebrugh, 17 P. It. 104.

Report. 1—A master’s report made during 
long vacation in contravention of G. O. 425, 
is, as against a defendant having no notice of 
the proceedings on which the report is 
founded, entirely null and void. Fuller v. 
McLean, 8 P. It. 549.

Settling Judgment. |—A direction to the 
registrar to settle in long vacation the minutes 
of a judgment pronounced on 30th June, was 
refused. Miller v. Spencer, 13 P. It. 478.

Taxation of Bills of Costs.] —See
Cousineau v. City of London Fire Ins. Co., 
13 1». R. 30.

XX. Waiver of Irregularities.

Foreign Commission—Opcninp.]—Held, 
that when a foreign commission had been 
opened before trial for the convenience of 
parties, it was too late at the trial to object
i" the ...... of iis execution. Walton v. .1 /<
john, 5 O. It. 05.

Jurisdiction of Court—Submission to 
by Answer.]—Held, that the objection to the 
jurisdiction would have prevailed if properly 
taken, ns the parties to the submission had 
agreed upon their forum ; but the defendant, 
having submitted to the jurisdiction by his 
answer, and himself asked the intervention of 
the court, could not now he heard to object. 
Moore v. Buckner, 28 Gr. 000.

Notice of Trial — Laches in Moving 
against.]—See Whitney v. Stark, 13 P. R.

Order — A crept a nee of Costs under.]— 
Leave was given to the plaintiff to amend by 
setting up the Statute of Limitations upon 
payment of costs, which were paid to and ac
cepted by the defendant. Upwards of a year 
afterwards the defendants objected that such 
order had been improperly made :—Held, that 

j it was then too late to object that the order 
had been made in error. Court v. Walsh, 9 
A. It. 294.

---------  Enlargement of Time for Acting
«m/er.l—Iiy_nn order of a Judge in chambers 
(12 P. It. 275». a motion by the defendant to 
set aside a judgment for irregularity was re
fused, but the defendant was let in to defend
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upon paying into court or securing #7U0 with
in a month. The defendant moved for and 
obtained an order extending the time for pay
ing the money in, and then appealed from the 
part of the order refusing to set aside the 
judgment for irregularity :—Held, that the de
fendant had waived his right of appeal from 
the order by obtaining an enlargement of the 
time for complying with it. Pierce v. Palmer, 
12 P. It. 308.

Pleading. |—See Hughes v. Rees, 10 P. It. 
301.

Service of Process — Appearance.)— 
The defendants appeared to the writ of sum
mons, and set up in their statement of defence 
that the high court of justice had no jurisdic
tion ; that the cause of action arose in Win
nipeg, the defendants' head otlice was at Mon
treal, and the service of process was on their 
agent for local purposes at London :—Held, 
that there was nothing in these facts to shew 
want of jurisdiction ; and that the appear
ance had precluded all question us to the 
sufficiency of the service. Itart v. Citizens' 
Ins. Co., 11 P. It. 813.

Sec, also. Sears v. Meyers, 18 P. R. 381. 
45<i. and Heath v. Meyers, 15 P. It. 381, post 
XXI. 5 (b).

--------- Taking Part in Trial—Division
Court. 1—Held, that the service of the sum
mons in this action on the station master of 
the defendants at Rowmanville was void, hut 
the defendants having appeared at the trial 
ami after their objection to the jurisdiction 
hail been overruled having proceeded with the 
defence and cross-examined witnesses, &c. — 
Hi-ld, that they had thereby precluded them
selves from objecting to the jurisdiction. In 
rc Huy v. Grand Trunk R. 11’. Co., ID P. It. 
372.

XXI. Writ of Summons.

1. Amendment.

Character of Parties.]—Where parties 
are before the court quft executors, and the 
same parties should also be summoned quit 
trustivs. an amendment to that efTi-ct is suffi
cient, and a new writ of summons is not noces- 
sary. l'erricr v. Tripannier, 24 S. C. R. 8U.

Sco McNub v. Maedonncll, 15 P. It. 14.

Re-service of Writ.] — See Guess v. 
Perry, 12 P. it. 400, post 2.

Shortening Time for Appearance -
Judgment.)—A writ of summons issued for 
service out of the jurisdiction required an 
appearance thereto to he entered within eight 
weeks after service, inclusive of the day of 
service. The plaintiffs obtained an order 
shortening the time for appearance to ten 
days, not specifying whether inclusive or ex
clusive of the day of service, and amended the 
writ under order by merely substituting “ten 
days ” for “ eight weeks." The writ as 
amended was served, and the order with it, 
on the 27th January. Un the tith February 
following, judgment was signed for default of 
apix-arance:—Held, that the judgment was 
irregular; for the writ was not amended in 
accordance with the order, and the latter must 
govern : and according to its terms, having 
regard to rule 474, the ten days were to be

reckoned exclusively of the day of service, and 
the defendants had the whole of the titli 
February to appear. Hank of British North 
America v. Hughes, 10 P. It. 01.

Time — Judgment — Description of Mort
gaged Lands.)—Under the liberal powers of 
amendment now- given by rules 444 and 780, 
the writ of summons and all subsequent pro
ceedings may be amended after judgment. 
And where the plaintiff by mistake omitted 
from the description of lands in the writ of 
summons in a mortgage action, a parcel in
cluded in the mortgage, an order was made, 
after judgment and final order of foreclosure, 
vacating the final order, directing an amend
ment of the writ and all proceedings, and 
allowing a new day for redemption by a subse
quent incumbrancer who did not consent to 
ilie order; and in default the usual order to 
foreclose. Clarke v. Cooper, 15 1*. It. 54.

Sec Heir gill v. Chaduick, 18 P. It. 359,

2. Indorsement.

Amendment of—Rc-scrvice of Writ.]— 
The writ of summons was specially indorsed 
with a money demand, besides which the in
dorsement claimed damages for waste, &c. 
The plaintiff obtained an ex parte order 
amending tin- Indorsement by striking out tin- 
claim for damages:—Held, that judgment hy 
default could not be entered after the amend
ment without re-serving the writ on the de
fendant. Guess v. Perry, 12 P. R. 400.

Character of Parties — Irregularity —
Waiter—Amendment.) — The writ of sum
mons was indorsed only with a claim for dam
ages for negligence and breach of trust on 
the part of the defendants in the investment 
ni moneys upon mortgage. There was no in
dorsement of the character of parties. The 
defendants appeared, and the plaintiff there
upon delivered a statement of claim in which 
it was set forth that the plaintiff" was the ad
ministrator of one who was in her lifetime
emitted i" the moneys invested hy the defend
ants. It was shewn that one of the defendants 
was fully aware of all the facts of the case, 
and of iin- capacity in which the plaintiff sued. 
Upon a motion by the defendants to strike 
out the statement of claim ns embarrassing in 
that it did not follow the writ:—Held, that 
the defendants by entering an appearance, in
stead of moving against the writ, had waived 
tlie irregularity of the plaintiff in not stating 
the character of the parties, us required by 
nili- 224. Held, also, that as the statement 
of claim shewed the character in which the 
plaintiff was suing, it was not necessary to 
amend the writ. .1 lc.\ab v. Maedonncll, 15 V. 
it. 14.

Lis Pendens. |—When a plaintiff seeks to 
register a lis pendens, he should be more pre
cise in respect to the indorsement on his writ 
than in ordinary cases, and should delme 
generally the grounds of his claiming an in
terest in the lands. Shciipard v. Kennedy, 10 
V. 11. 242.

Residence of Plaintiff.] — A writ of 
summons not indorsed with a statement of the 
plaintiff’s residetuv as set out in Form 1. 0. 
J. Act, is irregular. Sherwood v. Goldman, 
11 1'. R. 433.
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Several Defendants—.Vo Claim against 

0»' | The writ of summons was issued 
i11st three defendants. O.. A., and It The 

i ent claimed to natte set aside a deed 
from A. to U., and a deed from O. to A. No 
, l.iim whatever was made against It., and lie 

entioned in the indorsement :—Held, 
that thv indorsement was sufficient, and a mo
tion In It. to set aside the service upon him 
v;i< reused. Gilmore v. Township of Urford, 

■ i; 1.7.

a nullity and incapable of amendment so as to 
make it good ; that the defect was such as 
could not be waived by the defendants ; it was 
a complete defect ; and the proceedings should 
be stayed in toto, and the plaintiff ordered to 
pay the defendants’ costs from the beginning. 
Hewgill v. Chadwick. 18 P. It. 359.

4. Renewal of.

Ship-owners -Account—Dispute.]—Sem- 
hlv. ikit in an action by the managing owner 

i-aiiM his co-owner, the indorsement 
<.ii the writ need not shew that there was any 
iii'|.nie ns to the amount involved. Hall v. 
I If ■•'hip " Seaward," 3 Ex. C. K. 2U8.

Special Indorsement.]—See JUDGMENT,
X. -■

Pleading—Pleadino since the
.It uicATUBB Act, IX. 2.

3. Issue of.
Provisional Judicial Districts.]—The

indorsement on a writ of summons, issued in 
the district of Thunder Pay after the passing 
of 57 Viet. c. 32 (O.), shewed that the claim 
«as for cancellation of a lease of a mining 

n the district of Rainy river, for
po>- -sion of the location, and for an injunc
tion restraining the defendant from entering 

i n Held, that the action was not one 
of ' • tment within the meaning of rule 053, 
aii'l therefore the venue was not local, and it 
wii- uni necessary that the writ should be 
issu'd by the local Registrar at Rat Portage 
in . - of the Act. Kcndcll v. Ernst, 10

1’. R. 107.

A document purporting to be a writ of sum- 
tated mi its face that it was “ issued 

: i ;.•* office of the deputy clerk of the dis-
tu irt of the provisional district of Thun
der I'..ix and Rainy River at Rat Portage, in 
aii I ter said district,” and was tested in the 
nai . "f !•'. ‘•Judge of our said court, at 
Pori Arthur," the 14th April. 1888. It is 
i d l.v >. 90 of R. S. U. 1807 c. 109 that 
V l a provisional judicial district is com-

- here, of two territorial districts, the
1 Governor in council may by pro-

- i declare that the junior district shall 
be • , lied and erected into a separate provi-

1'irict. Ry proclamation dated the 
-1- I • binary. 1898, it was declared that on 

r be 4th Anril then next the district 
7 l: River should lie detached from Thun-

; erected into a separate district.
xx as. in fact, issued by the person 

uli" ,is, before the 4th April, the deputy 
c*vr ; " district court at Rat Portage, but 
at time of the issue no Judge or officers 
‘‘1 ! appointed for the district court of
UK' a xv district. The defendants entered a 

I appearance, pleadings were deli- 
• '‘led in the district court of Rainy 

defendants in theirs objecting to the 
j111 m aiid the case came on for trial

1 lodge of the district court at Thun- 
' Rat Portage, who, the defendants 

u.'iv, ling, directed nil amendments to be 
made to get rid of the objections, and, after 
‘l, : 11 *> jury, gave judgment for the

Held, on appeal, that the writ was

Order — Discretion — (Statute of Limi
tations.]—The renewal of a writ of summons 
after its expiration is matter of judicial dis
cretion. and when a county court Judge had 
so renewed such a writ as to defeat the opera
tion of the Statute of Limitations, and the 
defendant made no attempt to appeal from his 
order, but appeared to the writ without objec
tion, a divisional court, on appeal from the 
judgment in the action, refused to entertain 
an objection to the validity of the writ. Hui
ler v. McMicken. 32 U. R. 422.

—----- Local Judge —Jurisdiction—Expiry
of Time.]—A local Judge has jurisdiction, by 
the combined effect of con. rules 238 and 485, 
to make an order for the renewal of a writ of 
summons, even at a time when such writ has 
actually expired. Re Jones. Eyre v. Cox, 40 
L. J. N. S. Ch. 310, followed. Where a local 
Judge in 1887 and again in 1889 made orders 
renewing a writ of summons issued in 1880, 
and such orders were not appealed against :— 
Held, that the writ must be treated as having 
been properly renewed by such orders. 8t. 
Louis v. O'Callaghan, 13 P. R. 322.

-------— Necessity tor—Discretion—Service.]
—A writ of summons cannot be renewed with
out a Judge's order, and to satisfy the terms 
of rule 238 leave to serve the writ after the 
lapse of a year should also be obtained. Rut 
where an order for renewal was obtained and 
the writ was renewed pursuant thereto and 
was served without any order for leave to 
serve, it was dealt with under rule 442, and 
the service was continued. Inconsistency in 
rule 238 and Forms Nos. 92 and 124 pointed 
out. Where the delay in serving the writ 
arose from the pendency of an appeal in an 
action between the same parties, the decision 
ot which would affect the plaintiff’s course, 
and service was not made till that appeal was 
decided :—Held, that a local Judge’s discretion 
in extending the time for service should not 
Is* interfered with. A local Judge has juris
diction under rule 238. St. Louis v. O’Calla
ghan, 13 P. R. 322, followed. (Jilinour v. 
Slayvc, 14 P. R. 120.

Rescission of Ex parte Order " Good 
Reason ”—Statute of Limitation».] — Where 
an order has been made, on the ex parte appli
cation of the plaintiff, under rule 238 (a), 
extending the time for service of the writ of 
summons, it is open to the defendant to move 
against it within the time or extended time 
prescribed bv rule 53tJ, and to shew, if lie can, 
that there was no good reason for making it, 
even though the result of setting it aside may 
be that the action wnl be defeated altogether 
by the-operation of the Statute of Limitations, 
lin* master in chambers, where he has made 
such an order, has jurisdiction under rule 539 
to reconsider and rescind it. The reason 
offered by the plaintiffs for an extension of the 
time for service of the writ was that until they 
should ascertain, by the result of the refer
ence in another pending proceeding, that there
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had been n fund in the hand* of one of the dé
fendants. in respect of which it would he 
worth while to prosecute this action, it would 
he advisable to delay the service of the writ, 
as, in the event of there being no fund, this 
action would be iiseliws. There had l>een delay 
in prosecuting the reference in the other pro
ceeding, tin- plaintiffs having the conduct of 
it. The inast'-r in chambers, upon the applica
tion of the defendants, set aside his own ex 
parte order extending the time for service of 
the writ, and his decision was affirmed hy a 
Judge in rhandlers and a divisional court :— 
Held, that the three tribunals could not be 
said to have been wrong in holding that no 
good reason was shewn for extending the time. 
Jloulaud v. Uoniinion Bank. 15 l‘. It. 59. 
Affirmed hy the supreme court of Canada. 22 
S. C. K. 130.

--------- Time—Merits—Statute of Limita
tions.\ — An action upon a promissory note 
payable on the 4th November, 1885, was liegun 
on the 31st October, 1801. The writ of sum
mons not having been served, an order was 
made on the 128th October. 18112. on the ex 
parte application of the plaintiff, under rule 
1238 (at. that service should lie good if made 
within twelve months. The writ together with 
this order and an order of revivor—the ori
ginal plaintiff having died in the meantime 
was served on one of the defendants on the 
•Jnd August. 1803. On the 12th September. 
1893, the defendant who had been served 
moved before the local Judge who made the 
order of 2Xth October. 1802. to set it aside, 
which he refused to do:—Held, that the time 
for moving under rule 53»l hud expired and 
hud not been extended : and certain corres
pondence relied on ns shewing an agreement 
to extend the time, had not that effect. Tin- 
validity of the ex parte order did not depend 
solely upon whether the affidavit upon which 
it was made was sufficient to support it: the 
motion to set it aside was a substantive mo
tion supported by affidavits; and the plaintiff 
was ai liberty to answer the motion by shew
ing new matter in support of the original 
order. And upon the material before the local 
Judge his refusal to set aside his order was 
right upon the merits, ('aims v. Airth, lti 1*. 
It. 100.

---------Withholding of Evidence — Statute
of Limitations.] — \\ here orders were made 
from time to time renewing a writ of sum
mons, and it appeared that the plaintiff all the 
time knew, hut did not disclose, where the de
fendant could he served, and the Statute of 
Limitations had. but for the renewals, barred 
the plaintiff's claim, the orders were rescinded, 
upon an application by the defendant under 
rule 358, after the orders had come to his 
knowledge. Hoyle v. Kaufman, 3 Q. It. 1 ». 7, 
340, and Ilewctt v. ltarr, [18011 1 (J. It. 
OS, followed. Muir v. Cameron, 18 I*. It. 484.

Service of Renewed Writ.]—_A writ 
of summons, dated the 17th April, 1870, was, 
after several -newels, linally renewed on the 
Uth April, lhhi. and served on the 27th Decem
ber, 1881 :—Held, that no declaration having 
been delivered, the case was governed hy rule 
403, Ü. J. Act. and that hy rule 31, the writ 
continued in force lor one year from the dale 
of the last renewal, and service on the 27th 
December. 1881. was good. Matin lean v. 
Becket, 0 V. It. 280.

Time for Renewal. |—The time allowed 
for renewal of a writ of summons is, upon

the proper construction of rule 132. to be 
reckoned inclusive of the dut»- of issu.- or of 
a former renewal. Itlack v. Green, 15 <'. R. 
202. 3 C. L. It. 38. and Anon.. 11 W. It. 
293. ::2 I.. .1. \ . s ix 88, 7 I., r. 
X. S. 7IX. followed. Where the original writ 
of summons was issued on the 5th November, 
IX!tX. and was renewed on the 4th Novenilier, 
IS!»!*, the renewal ran out on the 3rd Novem
ber. I'.hmi. and service thereafter was of no 
effect. Luird v. h mg. Ill 1*. It. 307.

0. Service of.

i a i Jurisdiction over Foreign Corporation 
Served vt Ontario.

Business within Ontario — Servant — 
Agent Unie LVJ.\— Held, that a writ of sum
mons may lie served in Ontario upon a foreign 
corporation in a case where service out of On
tario is not authorized by the rules ; but in such 
a case it must appear that the corporation are 
carrying on business in Ontario in such man
ner as to render them subject to be deemed 
resident within Ontario; and the words of 
rule 159, " a person who transacts or carries 
on any of the business of, or any business for, 
any corporation,” mean, at the least, some 
person who is an agent of the corporation, 
who transacts or carries on here, or controls 
or manages for them here, some part of the 
business which the corporation profess to do 
and for which they were incorporated. And 
in this case the defendants were not, at the 
time of service of the writ, carrying on any 
of their business in this Province in such a 
manner ns to warrant a finding that they were 
then resident here : nor was the person served 
with tlie writ such a person as is described in 
the part of the rule i|noted. Decision of the 
court below, IX V. 1». 3. reversed, and order 
of a Judge in chambers, ib.. restored. Jftir- 
lihg v. Fhwnix Bridge Co., 18 1*. It. 495.

Injury to Land in another Province
— Loral Action.| —The plaintiff complained 
that the defendants, by negligent use or man
agement of iheir line of railway, allowed tire 
to spread from their right of way to the 
plaintiff's premises, whereby his house and 
furniture were burnt. These prendre* were 
alleged to he in the Province of Manitoba, 
when- the plaintiff himself resided, and in 
which the defendants were legally domiciled, 
and actually carried on business. The defend
ants denied the plaintiff's title to the land 
upon which the house and furniture were 
situate :—Held, that the action, ns regards 
the house, was in trespass on the case for in
jury i<> land through negligence, and this form 
of action was, like trespass to land, local, and 
not transitory, in its nature. The net ion, 
therefore, so far as the house was concerned, 
could not be entertained by the Ontario < <»urt; 
but aliter us to the furniture, ou abandonment 
of the claim for destruction of the house. 
Companhia de Mocambique v. British South 
Africa Co.. 11X92] 2 tj. It. 358, [18U3J A.C. 
902, followed. Campbell v. McGregor. 211 X 
It. Reps. U44, not followed, lircreton v. Cana- 
diun Pacific K. \V. Co., 29 O. R. 57.

Negligence in another Province—
RaUicay.]—A writ of summons in an action 
to recover damages against a railway company 
for negligence alleged to have occurred in Bri
tish Columbia, was issued out of the high com 
of justice for Ontario, and was served on the
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defendants’ claims agent in Toronto, Ontario. 
The head oltice of the railway, incorporated 

Ihmiiihuii legislation, was in the I'rovinoe 
of t.iiielu-r. hut the company carried on busi-

— in Ontario, through which its railway 
ran. and where large numbers of its officers 
and -"vvants resided:—Held, that the action 
V i- properly brought in Ontario, and the ser
vi, e of the writ therein was valid. Tytler v. 
( amnlian Caeifio It. If. Co., 29 O. It. 1154, 20 
A. it. 407.

Special Appearance. |—Where there is a
grave question as to jurisdiction of the courts 
of thi' Province in an action on a contract 
entered into in a foreign country, a special 
appearance under protest or conditionally may 
he permitted tinder con. rule 280, and the de
fence of want of jurisdiction may be subse- 
qu- :ly raised by tile pleadings, llowlaml 
v. Insurance Co. of A orth A tun ica, Itl P. It.r.n.

(hi Service out of the Jurisdiction.

Alimony Domicil.]—In an action for ali
mony the writ of summons was served upon 
the defendant, out of the jurisdiction, and 
upon a motion to set aside the service it ap
peared that the plaintiff and defendant were 
u arried in Ontario in 1880, where the defend
ant hud resided for forty years prior to 1880;

: it in that year be had been appointed to 
n p-rmanent position in the North-West Terri- 
1 I’;. ', ami had then sold his dwelling-house in 
'hi!;:ri" and gone to reside in the North-West, 
where his daughter and her husband and child
ren lived, and where he had ever since re- 
tnaiiicd. only visiting Ontario on a few occa- 
' He swore that he had no intention of 
i turning to Ontario to live. It also appeared 
that the plaintiff, shortly after the marriage,

! panied the defendant to his home in the 
Nnrtli West, and lived with him for about nine 

'. when she left him and proceeded to 
Ui ino for business purposes; that she never 
: . ei| to the defendant, and had since re-
sulvil eh icily in the United States of America,

1 ..... the commencement of this action
In i tated on oath, in another cause, that she 
n - i d in the United States:—Held, that the 
i " ilunt had acquired a domicil in the North- 
o l I • i ti lories, and that the plaintiff had 
! .c iitired a distinct domicil in Ontario
- ■ she left her husband; and, therefore, 

i not a case in which service of the writ
'■'nions was permissible under rule 271 

' "i- id. Allen v. Allen, 15 P. It. 458.

law Contis Act. 1895, ». 28.1—The 
rip' ’ to alimony is not based on contract, but 
' " i'"' special statutory provisions found 

of the Judicature Art. It. S. O. 1887 
1 :| Uirnony, when granted, is not to be

“ ■ i'li'T ns “debt ” or “damages," terms
i il'Titu* the scope of s. 28 of the Law 

' : Art, 1NI5. providing for the allowance
'• out of the jurisdiction of a writ 

'n"i»s where the plaintiff has a good 
1 i action upon a contract, ami the 

'1' '"lam lias assets in Ontario: it is that 
nu' to which a married woman is en- 

' ' pon separation from her husband. Ma- 
M l gum. 3 o. It. 570. Keith v. Keith.

- • 'ii'. 113, and Hooper v. Hooper, 2 Sw. & 
If. -'.I'l, followed. Service of writ of sum-
........... . of 'he jurisdiction in an action for
P ^"'V.diHnllowed. Wheeler v. Wheeler, 17

Vol. III. D—177—28

Assets in Ontario. | -1 lebts owing to the 
defendant front persons living in Ontario are 
assets in Ontario which may lx* rendered liable 
to the judgment within the meaning of rule 

o. .!. Act. Curves v. Slater, 11 P. It.

Breach of Contract.] — The defendants 
in British Columbia by letter offered to sell 
the plaintiff in Ontario a car load of lumber, 
according to a sample previously furnished, 
at a certain price, free on board cars at To
ronto. The plaintiff accepted the offer by 
letter, and it was agreed between the parties 
that the lumber was to be shipped at Van
couver and delivered at Toronto, upon which 
being done the price was to be paid by means 
of a draft. When the lumber arrived at To
ronto the plaintiff inspected it and refused to 
accept it or the draft, on the ground that it 
was not up to the sample. He then brought 
this action for damages for breach of the con
tract Held, that the plaintiff had the right 
to make inspection of the bulk at Toronto 
before accepting or paying: and the contract 
was one which, according to its terms, ought 
to be performed within Ontario ; and there
fore service out of the jurisdiction of the writ 
of summons ought to be allowed under rule 
271 (e). Fisher v. Cassady, 14 P. It. 577.

The defendants, resident in the Province of 
Quebec, there wrote and posted to the plain
tiff in Ontario a letter putting an end to a 
contract of hiring entered into in Quebec be
tween the parties:—Held, In an action for 
wrongful dismissal, that the breach of the con
tract occurred in Quebec, the receipt of the let
ter by the plaintiff not being the breach, but 
only evidence of it; and service of the writ of 
summons on the defendants in Quebec could 
not be allowed under rule 271 (el. Cherry v. 
Thompson, L. li. 7 Q. 1$. 573, followed. <Jf- 
ford v. Bresse, 1G P. It. 332.

The pluintiff, in London, Ontario, wrote to 
the defendant in Quebec, offering to take a 
quantity of empty oil barrels. The defendant, 
by letter posted in Quebec, accepted the offer, 
saying he would ship them, but some time 
afterwards wrote again, refusing t<> do so : - 
Held, that this contract was made in Quebec, 
and, in the absence of an express agreement 
to the contrary, was to he performed there by 
delivery of the goods to carriers to be carried 
to London ; uml the cause of action was, there
fore, not one in respect of which service of the 
writ of summons out of the jurisdiction could 
properly be allowed under rule 271 (e). 
Empire Oil Co. v. I'allcrand, 17 P. It. 27.

---------  Undertaking- Affidavit.]—In an ac
tion for damages for breach of contract by the 
defendants, a corporation in Ungland, in not 
delivering certain machinery at the railway 
station nearest to Ottawa, the writ and state
ment of claim were served on the defendants’ 
agent in Montreal, and under rule 48, <>. ,1. 
Act, the plaintiffs applied for an order allow
ing the service under rule 45. The affidavit 
of the plaintiff’s solicitor stated that the ac
tion was brought to recover damages for 
breach of contract on the part of the defend
ants in not delivering machinery at the rail
way station nearest to Ottawa under the 
terms of the contract. But the affidavit did 
not state that the deponent knew the fact, 
either of his own knowledge or on information 
and belief, nor that the defendants ever en
tered Into a contract with the plaintiff, and
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undertook to deliver the machinery at tin* rail
way station nearest to Ottawa. The hill of 
huling containing the contract in (|iiestion pro
vided. inter alia, " that the machinery in 
question is to In* delivered at the port of Mon
treal unto the <». T. 15. Co., by them to be 
forwarded upon .........militions above and here
inafter expressed, thence per railway to the 
station nearest to Ottawa, and at the afun
said station delivered to order . . . freight
. . . to be paid by the consignees......... I'hat
the goods are to he delivered from the ship's 
deck, when the shipowner's responsibility shall 
cease. Through goods sent forward by mail 
are deliverable at the railway station nearest 
to the place named hereinafter." “That any 
loss, damage, or detention of goods on this 
through hill of hiding for which the carrier is 
liable must be claimed against the party only 
in whose possession the goods were when the 
loss, damage, or detention occurred Held, 
til that tlie allidavit did not afford the proof 
required under rule 48; (2) that the hill of 
lading shewed no contract on the part of the 
defendants to deliver at Ottawa, or the near
est station to Ottawa, nor any contract, the 
breach of which was made in Ontario, be
cause if there was such a contract in the 
bill, force and effect could not lie given to 
the stipulations in it that the shipowner's 
reaponsibility should cease when the goods 
were delivered from the ship's deck. iV.. and 
hence, though leave would he given to file fur
ther affidavits, such leave was therefore un
necessary. And. again, if there was a con
tract. and its terms expressly exempted the 
defendants from any and all liability for dam
age for any loss. &c., arising beyond their line, 
no damage for a breach in this Province would 
result to the plaintiff, and though technically 
within rule -I." (cl. discretion should (if any 
exist I lie exercised in refusing to allow tin- 
service. In cases of this kind an order allow
ing service should not he made on an under
taking of tin* plaintiff's solicitor to prove a 
cause of action. &e„ within the jurisdiction, 
as it shifts the onus of proof to the plaintiff 
and ri-quires him to conduct possibly a long 
and expensive litigation to procure a decision 
on a point properly raised at the commence
ment of tin* action. Perkins v. l/i**i*«i/ipi" 
and Dominion Steamship f'o., 10 P. II. 108.

Where a contract of hiring is made within 
the Province of Ontario, and the work theri*- 
under is to be done there, the commission 
therefor will be payable there. Hoerh-r v. 
llnnover. Works, in Times I,. It. 22. and 
llobey v. Snaefell Mining Co., 20 <). IV I ». 
152, referred to. If tin- contract la ended by 
letter sent from another Province, qua-re whe
ther ibis indicates that tin- breach complained
of was out of the Province. And where, up
on a motion in set aside service of a writ of 
summons on defendants resident out of the 
jurisdiction in an action for breach of such 
contract of hiring, there was conflicting evi
dence as to whether the discharge of the plain
tiff from the defendants’ service was by letter 
or by the act of an agent of the defendants 
within the Province, the plaintiff was allowed 
to proceed to trial upon his undertaking to 
prove at the trial a cause of action within 
rule 271 lei. Hill v. \ iltamivc, Kî P. It. 
413.

t'ndertaking- Amendment.] — The 
plaintiff, desiring to bring an action against 
an incorporated company having its head of
fice outside of this Province, for breach of a

contract, obtained, ex parte, from a local 
Judge, an order for leave to issue a writ of 
summons for service out of the jurisdiction. 
The particular breach upon which the plaintiff 
relied was not set out either in the affidavit 
upon which the order was granted, nor in the 
writ when issued, nor in the statement of 
claim which accompanied it when served on 
the company abroad, and, looking at the terms 
of tin* contract, which was made an exhibit 
to the affidavit, there were two possible 
breaches upon which the plaintiff might have 
relied, viz., the agreement of the defendants 
to pay a sum of money at a place in this Pro
vince, or their agreement to allot certain 
shares, which might have been performed out
side the Province for all that was provided to 
the contrary :—Held, that, if the former were 
the breach relied on, the action was properly 
brought in this Province; if the latter, it was 
imi. Ah order having been made by a Judge 
in chambers setting aside the order of the local 
Judge and the writ and service, the plaintiff 
appealed to a divisional court, which permit
ted him to tile a further affidavit making out 
a pi-inul facie case of a breach in this Province 
entitling him to sue here, and make a sub
stantive order allowing the service, upon pro
per terms as to amendment and costs, and an 
undertaking by the plaintiff to shew at the 
trial a breach of the contract within Ontario, 
or la- nonsuit. Frunchol v. (Inural Seeuri- 
lii i Corporation, 18 P. R. 21)1.

Effect of—Order to Proceed. ]—Where a 
defendant has been served out of the jurisdic
tion. and the service is allowed, but the de
fendant does not appear, no order to proceed 
is necessary. Rule 4Ô (et is not to be ex
tended to all the cases under the rule. Mar
lin v. La fieri g, !> P. R. fit Hi.

Foreign Judgment - Et/it it a hie Execu
tion. |—The plaintiff, a foreigner, sued the de
fendant, also a foreigner, upon a foreign judg
ment, and, alleging that the defendant was 
the owner of lands in Ontario, also claimed re
lief by way of equitable execution against 
such lands and an interim injunction restrain
ing the defendant from dealing therewith :— 
Held, by the master in chambers, not a case 
in which service of the writ of summons out 
of the jurisdiction could be allowed under any 
of the provisions of rule 271. Heart v.
Meycrt, Heath v. Meyert, 15 P. It. .'M

Fraudulent Conveyance — Promissory
.Vo/r-.J Action bv an alleged creditor of one 
of the defendants to set aside a conveyance of 
land in Ontario by that defendant to another, 
as fraudulent. The plaintiff claimed to he a 
creditor iu respect of a promissory note made 
and payable, and the makers of which resided 
out of the jurisdiction, hut he did not si-ek 
judgment upon tin- promissory note :—Held, 
a case in which, under rule 271 (b), service 
of th- writ of summons effected out of the 
jurisdiction was allowable. The different sub- 
rules of rule 271 are disjunctive ; and under 
(In it is not necessary that the whole subject- 
matter of the action should come within its 
provisions. Semble, also, that the case came 
within sub-rule I g i : for. although the defend
ant alleged to be within the jurisdiction had 
not been served, it was not necessary (assum
ing that service within the jurisdiction is re
quisite to bring the case within the sub-rule) 
that she should Is- served first, but only that 
the service without should not be allowed un
til ihe service within had been effected, and an
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Adjournment for the purpose might lx? granted. 
Livingstone v. Sibbald, 15 P. R. 315.

Infant. |—Service of process on infant out 
of jurisdiction. Heiv v. Anthony, 9 P. It.
545.

Mechanics' Liens—Statement of Claim 
Tima fur Delivering Defence.]—An order 

I...imitting service out of the jurisdiction of 
i|,i- writ of summons should also authorize 

r !,-• of the statement of claim at the 
-.une time and fix a time for delivery of the 
statement of defence. Young v. Brassey,
1 rii. It. 277, followed. Where the order 

i provision us to the statement of 
in or defence, the defendant should have 

i - from the last day of appearance 
within which to deliver his statement of de
fence, and the pleadings cannot be noted closed 
liei'ore the expiry of such eight days. Mclrvr 
v. fro an Point Mining Co., 19 1*. It. 335.

Residence in Ontario -Evidence.]—Ac- 
ti-iii by a foreign company upon a contract 
made in a foreign country against two defend
ants, one of whom resided in Manitoba, and 
was there served with process. Upon a mo- 
ti--n Iiy this defendant to set aside the service, 
it was contended by the plaintiffs that the 
"ther defendant was ordinarily resident or 
dmiiii iled in Ontario, within the meaning of 
con. rule 271 (c), and therefore that the court 
I sdiclion. 11 appeared that at the 
time of the motion the latter defendant was 
nn employee of the government of the Pro- 
, H,.- nf Quebec; that prior to 1SS3, his domi- 
- il was in Quebec, whence he removed to 
Manitoba, where lie resided until 188(1: that 

to Australia; that in ik's-7 or isss he 
returned to Canada, and resided part of the 

a- Toronto, and part of the time in Win- 
mi" -. until September. 1889, when lie return-
• U o Quebec : that lie remained while in To
ronto for only three months at a time; that 
lut wife had recently gone to Kurope and did

nd to return to Toronto ; that his 
were still in Toronto, hut his intention 

"as tu keep them there only until he got 
■ 'tiling to do; that Toronto was never look-

• m as a permanent home for the family;
1 t it was the intention of the family to 
to him as soon as he should send for them :
^ i. that lie was neither "domiciled nor 
hn.irily resident within Ontarioand the

■ a- set aside. Warner Lanin Co. v. i 
H oo</«. 13 P. It. 511.

Tort - Conspiracy — Undertaking.] —
" " the alleged cause of action was a joint

1 i i y by the defendants, two of whom re
in the jurisdiction, and a third, who 

"a- i foreigner, was implicated, service on 
tii" foreigner out of the jurisdiction of a 
""'i' e in lieu of the writ of summons ;— 

properly allowed under rule 271 fg).
1 Moynes. 21 Q. it. I». at pp. 334,

I Indigo Co. v. Ogilvy. 11S91J 2 Ch.
I 1 i.illy referred to. Such an order should

■ made unless the Judge is reasonably
‘ as to the bona tides of the plaintiff
" .' g the foreign defendant ; and as an

• "f such bona fides the plaintiff in this 
" a- required to undertake to submit to 
in if lie failed to prove a joint cause 

at the trial as against the foreign 
Thomas v. Hamilton, 17 q. b. i>. 

specially referred to. Simpson v.
14 V. It. 310.

—-----Malicious Prosecution — .lrrcet.]—
Criminal proceedings Is-gun in the Province 
of Quebec, under which the plaintiff was ar
rested in the Province of Ontario and taken 
to Montreal, where he was discharged, con
stitute, in effect, one entire tort ; and service 
of a writ out of this Province in an action 
therein for malicious prosecution, founded 
thereon, will not he allowed under rule 1309, 
amending rule 271 (e). Oligny v. Heau- 
chemin, 10 P. It. 508.

--------  Transfer of Goods — Fraudulent
Preference.]—An action by an assignee under 
K. S. O. 1887 c. 124 against persons residing 
in the Province of Quebec.to set aside a trans
fer of goods effected in this Province, ns a 
fraudulent preference, which goods have after
wards been removed to Quebec, is founded on 
a “ tort committed within the jurisdiction,” 
within the meaning of rule 271 (e), as amend
ed ^>y rule 1309. Clarkson v. Dupré, 10 P. it.

Waiver of Objections to Allowance -
l/ipcarancc.] — A defendant, by entering an 

appearance in an action, submits himself to 
the jurisdiction of the court, and waives his 
right to move against an order permitting ser
vice of the writ of summons to he made upon 
him out of the jurisdiction. Upon a motion by 
the defendant for leave to ap|s-al :—Held, by 
the court of appeal, that the defendant, by ap
pearing, had submitted to the jurisdiction, and 
the justice of the case consisted in allowing 
him to remain in the position in which he had 
placed himself ; and there was no reason for 
giving leave to appeal. Sears v. Meyers, 15 
P. It. 381, 430.

Sec Dart v. Citizens’ Ins. Co., IIP. R. 513.

--------- Intention—Proceedings.]—Where a
defendant does not really intend to waive his 
objection to the jurisdiction, he does not, by 
obtaining an order for security for costs anil 
opposing a motion for speedy judgment, estop 
himself from moving against an order permit
ting service of the writ of summons to he made 
upon him out of the jurisdiction. Ileath v. 
Meyers. 15 P. It. 381.

See Ifobertson v. Mero, 9 P. It. 510, post 
to) ; Sparks v. Purdy, 15 P. It. 1: Milne v. 
Moore, 24 O. It. 45ti : lie Confederation Life 
Association and Cordingly. 19 P. It. Ill, 89; 
Harris v. Itank of British Xorlh America, ib. 
51.

(c) Substituted Service.
Defendants Abroad. |—The plaintiff had 

some years previously in an action of eject
ment against these defendants served them 
personally, and they had defended h.v the same 
solicitor. It was shewn that one defendant, 
the father of the other two. who resided in a 
foreign country, corresponded with them. An 
application under rule 4. O. J. Act. for an 
order permitting substitutional service on the 
father for the other two defendants, was re
fused, it not being shewn that prompt personal 
service could not he effected. Itobertson v. 
Mero, 9 P. R. 510.

Foreign Corporation.] -Service of pro
cess must lie. if possible, personal, or, in the 
nine of a corporation, upon the duly consti
tuted agent ; the substitutional method is to
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he followed only when prompt personal ser
vice appears by nllidavit to lie unavailable. 
Itule J hi regulates substituted service of pro
cess. Rule 107 covers miscellaneous proceed
ings in the progress of litigation, but it is not 
to be used so as to nullify the special rule ap
plicable to writs of summons. And where the 
plaintiff shewed that he knew where the head 
office of the defendants, a foreign corporation, 
was, and that they had no office or definite 
place of business within Ontario, and there 
was nothing to shew that they could not be 
easily served at the head office, an order for 
substituted service was vacated. Young v. 
Dominion Construction Co., 11) 1*. It. 139.

St-e Dobson v. Marshall. 9 P. It. 1 ; Wem- 
thnheud v. Wcathcrhcad, 9 V. It. 00 ; Loro- 
motive Engine Co. v. Copeland, 10 P. It. 572.

(d) Other Cases.

Judgment of Quebec Court.]—Service 
requisite to make judgment recovered in Que
bec conclusive under It. S. (). 1877 c. 50, s. 
145. Court v. Scott, 32 C. P. 148.

Leaving by Bailiff for Defendant.] -
No entry of default for non-appearance can be 
made, nor ex parte judgment rendered, against 
a defendant who has not lieen duly served 
with the writ of summons, although the papers 
in the action may actually have reached him 
through a person with whom they werejeft 
by the bailiff. Turcotte v. Dansereau, 27 S. 
C. It. 583.

Partnership. | — Blakeslcp, Brown, & O. 
carried mi business in partnership under the 
name of Blnkeslee & Co. Blakeslee abscond
ed, and the business continued. O. assigned 
his interest to Brown, and after such assign
ment, but before it hail been made public, the 
plaintiff served his writ of summons against 
the firm on <). :—Held, that the service was
Îood. Hunk of Hamilton v. Blakeslee, 9 P. 

t ISO.

Wrong Person Served - Costs.] —A 
person of the same name as the defendant 
served by mistake with the writ was: Held, 
entitled to his costs of opposing a motion for 
judgment under rule 324, O. J. Act. Lucas 
v. Eraser, 9 P. It. 319.

0. Other Cases.

Ante-dating Writs -Terms—Statute of 
Limitations.]—Upon the defendants' applica
tion, in a case of misjoinder of plaintiffs, un
der rule 324. the usual order is that all pro
ceedings he stayed till election is made as to 
the plaintiff who shall proceed, and that the 
names of the others be struck out. But there 
is no power to direct that the rejected plain
tiffs shall he allowed to issue writs of sum
mons for their respective causes of action 
against the defendants nunc pro tunc as of the 
date when the writ in the original action was 
issued, there being no power to alter the date 
of the process. Clarke v. Smith. 2 11. & X. 
753. Nazer v. Wade, 1 B. & S. 728, and Boyle 
v. Kaufman, 3 Q. B. 1>. 7, 340, followed. Nor 
can a term lie imposed that in the new actions 
the defendants he restrained from setting up 
the Statute of Limitations. Smurthwnite v.
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Hannay. [1894] A. C. 494, 500, specially re
ferred to. llutlinuncc v. Township o/ Ita- 
leigh, 17 P. it. 458.

Copies.]—A writ of summons is a "plead 
ing or other document " within the meaning 
of rule 395, and more than four copies cannot 
be taxed. Sparks v. Curdy, 15 P. It. 1.

Joinder of Causes of Action—Leave.]
-Where leave is necessary under rule 841 to 

join other causes of action with an action for 
the recovery of land, it must be obtained be
fore the writ of summons is issued, unless 
under very exceptional circumstances. Mc
Lean v. ideLean, 17 P. It. 440.

XXI1. Miscellaneous Cases.

Abatement of Action - Misrepresenta
tion It'atli of one Defendant.]—The plain
tiffs, formerly owners of a line of steamers, 
brought this action against the defendants, 
who were formerly owners of another line of 
steamers, alleging that by certain misrepre
sentations on the part of the defendants ns to 
certain contracts alleged by them to be held in 
connection with their line, they, the plaintiffs, 
were induced to enter into an agreement with 
the defendants for the amalgamation of the 
two lifes and the formation, in connection 
with the defendants, of a joint stock company 
to own and run the same, and seeking damages 
in respect of such misrepresentations. One of 
the defendants died after issue joined:—Held, 
that the action could be proceeded with against 
the surviving defendants. Beatty v. AC cion, 
9 U. It. 385. See S. C„ 12 A. It. 50, 13 S. C. 
11. 1.

Xvgligenct Death of Plaintiff.]
P. brought an action against a conductor for 
injuries received in attempting to board a 
train, alleged to be caused by the negli
gence of the conductor in not bringing the 
train to a standstill. After the trial anil be
fore any order for a new trial P. died, and 
a suggestion of his death was entered on the 
record: Held, that under Lord Campbell's 
Act, or the equivalent statute in New Bruns
wick (O. s \. B. c. 86), an entirely new 
cause of action arose on the death of P., and 
the original action was entirely gone ami 
could not he revived. White v. Barker, 10 
S. C. H. 099.

Seduction Death »f Plaintiff.]- - 
Semble, that under (). J. Act, rule 383, an ac
tion of seduction abates by the death of the 
plaintiff. Udy v. Stetcart, 10 O. It. 591.

Counsel — Interlocutory Application.]— 
Vi mu an interlocutory application the court 
will not hear more than one counsel for any 
party. J.anythin v. Hobcrtson, 12 P. It. 139.

------------  Position of Junior.] — Junior
counsel are not at liberty to take positions in 
argument which conflict with the positions 
taken by their lenders. International Bridge 
Co. v. Canada Southern It. W. Co., Can
ada Southern It. IV. Co. v. International 
Bridge Co.. 7 A. It. 220. But see 19 O. L. J.

see Appeal. VI., IX.—Arbitration and 
Award. V. 2 (h)—Arrest, I. 2. II. 2—At
tachment of Debts, HI. — Bankruptcy
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am) I x.solvency, VI. 8— Bills of Ex- 
. m\m i . 1. ,ri—Bond, III.—Certiorari, II. 3 

I '<>MPAN Y, X. 0 — CONTEMPT OF COURT—
• '• itract, IV. 4—Costs, VII. 2—County 
i'm ms IV.—Court of Appeal, II.—Crim
inal I.aw. VII. 2. VIII.—Crown, V. Dam- 
v VIII :i Defamation. XI.—Division 
(uirts, XIII., XIV. 1 — Dower, I. ti — 
i;.iei'T.ment, VI.—Evidence, II. 2. XIV. 4— 
Ex< iiequbb Court, il. Bxw i non, V.—Ex- 
u i iMis and Administrators, 1. 2—Fraud 
and .Misrepresentation, III. 3. IV. 2, VI.— 
11 areas Corpus, II.—Husband and Wife,
I. U. XII.—Infant, VI.—Injunction, IV.— 
INii.RFi.EADKK, 11.—Intoxicating Liquors,
II 3, IN'. 6, VI. 3—.1 I'M H i 01 l III: PEACE,
III Mandamus, 1. 2 (b)—Mortgage, IV.
■ • 1 \ III. .r>, X. 4 (d)—Parties, I. 2 (ei,

I Partition, VI. — Penalties and 
Pi.nal Actions, 11. 1 (d) — Petition of 
Ili'ii i, III. — Pleading — Pleading in 
I .-Vi m before tiii: Judicature Act, 111. l 
ni Principal and Surety, V. 3— Hail- 
' x XXIV. 1 (c) —Set-off, VI.—Solici- 

loii. VI. 4 (gi—Specific Performance, V. 
1") Supreme Court of Canada, 1. 2, V.

PRACTICE COURT.

i Abolished by 40 Viet c. 8, s. 3; It. S. O. 
1<77 e. 50, k. 281).
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1. Agency Generally.

1. Agent Acting for Opposite Parties.

Account —./«rf/. 1 Plaintiff, in support of 
a claim for $547.35, in an action against an 
administratrix, put in an account rendered In 
an a Rent of intestate, shewing a balance of 
.$200.10. after crediting $317.10. There was 
also evidence from which the jury might have 
found the same agent to have been the agent 
of the defendant :—Held, that the question of 
agency should have been submitted to the 
jury, and if they found that the account in 
question had been delivered by the agent of 
defendant, it must be considered that plaintiff 
proved every part of his particulars, debits, 
credits, and balance. Waddtll v. Gildersleen-, 
10 <\ P. 505.

Commluion. |—If an agent employed on 
commission to purchase real estate receive or 
agree to receive from the vendor any rémun

érât ion or commission contingent on the sale 
of the property, he acts in contravention of 
his duty to his principal, and forfeits his right 
to commission from the latter. Kersteman \. 
King, 15 C. L. J. 14U.

Tortious Act of Common Agent. | -
Plaintiffs sued on a contract with defendants 
to perform certain works, to be paid for 
monthly in debentures made by defendants, on 
tin- estimate of their engineer, payments to he 
made by orders on the debentures, or proceeds 
thereof to be deposited in the hands of It. F. 
iV Co.. London, Kngland. The third breach of 
the declaration was that though plaintiffs com
pleted their work, and defendants delivered to 
the plaintiffs orders to the amount of the cer
tificates of the engineer. &e., upon It. F. & 
Co., in whose hands defendants alleged the 
debentures had been deposited ; yet defendants 
did not deliver. Ate.. but R. F. & Co., being 
their agents, wrongfully refused for an un
reasonable time to deliver the debentures or 
proceeds. &c. Defendants pleaded that B. F. 
& Co. were the agents of the plaintiffs as well 
as of the defendants, and not of defendants 
alone :—Held, a good defence, for neither 
party could be liable to the other for the 
tortious acts of their common agents. Wil
son v. / ni ted Counties of Huron and Bruce, 
1U C. P. 4HN.

See Gore Hank v. County of Middlesex, 1(! 
I". C. It. 5! 15; Court v. Steven, 18 Gr. 35. HI 
Gr. 1H3 : W right v. Hankin. 1K Gr. «25; f'ul- 
renrell v. Campion. 31 < '. P. 342 : Whitt v. 
Curry, 30 l\ C. R. 560.

2. Appointment—Xeecssity for Seal or 
Writing.

Reecipt of Moneys under Bond. I
See Ifigina v. Smider, T. T. 3 & 4 Viet.. R. 
A: J. Dig. col. 2001.

Sale of Lands---Company. | It is not
necessary that the seal of a building society 
should be affixed to an authority to its agent 
to sell ; the entry in the books of the society 
is sufficient. Osborne v. Fanners' ami 
Mechanics' Building Society, 5 Gr. 326.

Subscription for Shares. | — Defendant 
had taken shares in a road company, for 
which he subscribed his name, and the secre
tary called to solicit a further subscription. 
Defendant told him lie would take another 
£100, and the secretary afterwards, in the d<^ 
fondant's absence, put down his name for these 
shares Held, not sufficient to charge defend
ant. Ingersoll and Thamesford Gravel Hoad 
Co. v. Mi-Carthy. 16 V. C. R. 162.

The authority to take shares should be in 
writing: hut, semble, that authority by parol 
would be binding, lb.

See Dominion Hank v. Knowlton, 25 Gr. 
125: 11 right v. Itankin. IS Gr. 625. post III.

3. Delegation of Authority.
Clerks. |—The general rule is that clerks 

of an agent are not agents of the principal. 
Hope v. Dixon, 22 Gr. 430.

Receipt of Moneys Award.] — When' 
money by an award is to be paid to the plain
tiff or to the plaintiff's attorney, the attorney
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rnnnor substitute another attorney under him 
to receive the money. Mnaecar v. Chamber». 
I r ' it. IT1.

Banfc.]—The local agente of a bank 
cannot grant powers of attorney to third par
ties to receive money ordered to he paid to the 
bonk by a decree of the court. Hank of 
British .Vo rth America v. Battcnbury, 1 
Ch. Ch. «R.

Survey -Line.]— Held, that a line run by 
a subordinate, and adopted by the principal 
surveyor, is the work of the latter, and must 
lie treated as such. Ovens v. Davidson, 10r. awr.

4. Proof of Agency,

Affidavit in Another OMNi]—The ac
tion living for goods sold, the question w’as 
ilie authority of one Mc.V to bind defendants, 
as their agent :—Held, that an nltidavit made 
by Mi-A. describing the nature of his agency, 
and tiled by defendants on motion for a new 
trial in another suit brought by this plaintiff 
E litist them, was clearly admissible against 
defendants. Thayer v. Street, 23 U. C. R.

Agreement—Statute of Frauds.]—Where 
it was shewn by evidence that the defendant 
had agreed to attend and buy in a property,

1 for sale by auction, as the agent of the 
plaintiff and for his benefit:—Held, notwith- 
't.itiding that the Statute of Frauds had been 
set up as a defence, and there was not any 
writing evidencing the agreement, that the 
plaint iff was entitled to a decree to carry out 
the agreement. Itoss v. Scott, 22 (Jr. 21). 21 
tir .7.11.

Property of the plaintiff's husband having 
bien offered for sale under mortgage, she
agr...I orally with the mortgagee's solicitors
to purchase it, but, not having the means to 
make the cash payment required, she saw one 
of tin* defendants, who agreed to lend her for 
a year the necessary money, and to take a

■...I "f the property as security, and he gave
to the solicitors a written offer to purchase on 
the terms arranged by the plaintiff, which offer 
' •is by the solicitors orally accepted. The 
11 open y was however in fact conveyed to the 
other defendant, who was the daughter of lier 
co-defendant: — Held, per Hagnrty, C. J. <>.,
.itul .Maclennnn, J.A., that, on the evidence, the 
com evince to the daughter was the result of 
" fraudulent conspiracy between her father 
■""I h'Tsvlf to deprive the plaintiff of her bur- 

i ; that therefore the daughter stood in no 
* 1er position than lier father ; and that he 
";|s an agent for the plaintiff whose agency 

t he proved by oral evidence notwith- 
- idling the Statute of Frauds. Held, per 
1*1111011 and Osler. J.T.A., that, on the evi- 

• the purchase by the daughter was not a 
-ive one, but was one for her own benefit, 

*1 * "tild not be impeached. The court being 
wly divided, the judgment at the trial was 

' j ined. Upon appeal to the supreme court 
ei Canada, the opinions of Hagarty, C. J. O. 

Maclennnn, J. A., were adopted. Mr- 
v. ltarton, ID A. It. U02, 20 H. C. It.

Bank — Sale of Drain by Consignee.] — 
1 n'iff shipped grain from I’., consigned to 

hls "Kent at O., directing the consignee to

hold it subject to defendants' order. The local 
agent of defendants at V. concurred therein, 
but no advance was made on account of the 
grain, nor any bill of lading indorsed to de
fendants. nor other transfer of title made. 
The consignee obtainisl advances at (>. on the 
grain, and it was sold to repay them :—Held, 
that the defendants were not liable for such 
a sale to plaintiff, for there was no evidence to 
shew the consignee their agent, and they had 
acquired no control over the goods. W ilson 
v. Bank of Montreal. 20 (’. 1*. 411.

Company Acceptance of Bill.] — Where a 
bill is drawn by a person signing as agent of 
a company, the acceptance admits the signa
ture and authority of the agent, and precludes 
any technical objections as to the compoeil on 
or description of the company, or their ability 
to draw the bill. Bank of Montreal v. De 
l.atie, û V. ('. It. 302.

-------- Acceptance of Services — J’aynicnt.]
—Held, under 34 Viet. c. 4Si. the Act incor
porating tin* Ontario and Quebec It. W. Co., 
and the Railway Act of 1808, that the defend
ants were empowered to appoint un agent to 
negotiate for and obtain municipal aid, and 
that for that purpose a resolution of the board 
of directors, or any entry or minute in their 
record of proceedings, would have been suffi
cient, without the formality of a by-law or 
the seal of the company. The plaintiff sued 
defendants for services performed by him as 
their agent in obtaining bonuses from the 
different municipalities through which the de
fendants' railroad was to paw. and the only 
evidence of his appointment was a letter 
written by one of the directors, stating that at 
a meeting of the board lie was directed to 
make arrangements with the plaintiff to work 
up the bonuses, and requesting him to proceed 
forthwith. It was shewn also that the presi
dent had recognized and adopted his services 
and partially paid therefor : Held, that this 
was not sufficient proof of the plaintiff’s en
gagement, or of the acceptance of his services 
by the company ; but a new trial was granted 
without costs, to enable him to supply proper 
evidence if possible. II ood v. Ontario and 
Quebec U. W. C'o., 24 C. V. 334.

Contradictory Evidence — Directing 
Issui A<-eount. \ A bill was filed charging 
defendant with having purchased certain lands 
ns plaintiff's agent and with his money, and 
praying to have defendant declared trustee of 
the land for the plaintiff. The evidence on the 
point of agency or no agency being contradic
tory, issues were directed to be tried as to 
the agency, and as to the payment of the 
amount of purchase money having ls*vn made 
out of moneys belonging to plaintiff, or having 
bis*n charged against him in account by de
fendant. Macuuley v. Proctor, 2 (Jr. 3UU.

An assignment of certain property was 
made to defendant as agent for plaintiff : and 
defendant refusing to account therefor, the 
plaintiff filed a bill for an account. The 
court, upon the facts set out ill the case, with
out directing an issue, decreed an account with 
costs, although defendant denied Ids agency, 
and swore that a receipt produced by the 
plaintiff was a forgery : and the evidence upon 
the point was conflicting. Hoscnbirgcr v. 
Thomas, 4 (Jr. 473.

General Authority Knowledge of limi
tation.]— In an action for not accepting goods, 
alleged to have been purchased by one V., as
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defendant's agent :—Hold, that there was evi
dence for tin- jury that P. liait a general au
thority to act for the defendant, defendant 
having spoken of him in his letter as our Mr. 
1*.. and there being evidence of his purchasing 
for defendant on other occasions : and that 
plaintiff could not be affected by telegrams, of 
which lie was ignorant, which passed between 
1*. and defendant, limiting I'.’s authority as 
to price. Murphy v. Thompson, 28 C. I*. 233.

Partnership Admissions llills and 
Xotes. | In an action against a member of a 
joint stock company, his admissions that lie 
was a partner are sufficient to prove his liabi
lity. without producing the partnership deed : 
and when a company is formed for purposes 
which do not render the drawing and accepting 
of hills and notes necessary, it will he suffi
cient li> establish the liability of a partner 
mi hill-- or notes drawn or accepted in the 
name of the company by their secretary, that 
while lie was a partner the secretary was in the 
habit of so drawing and accepting bills, which
were allerwalds paid villi Ids ........urretice
and admission of liability. I.ie v. Macdonald,

Payment of Wages. | - I lefendants agreed 
to advance money to the plaintiffs to 
enable them to procure a steamer, which 
was to run in connection with defendants' 
railway, and guaranteed them against loss 
up to a specified sum. The earnings of the 
vessel were to lie shared as provided for : 
and it was agreed that defendants should name 
and pay a person to act as purser, and keep 
an account of the receipts and expenditure, 
lie was to Is- subject to their authority, and 
to mess with the captain at the plaintiffs' 
expense ; Held, that defendants were not 
liable to account to the plaintiffs for moneys 
received by him and not paid over, for lie was 
accountable to the plaintiffs. I a never y v. 
Buffalo and Lake Huron U. IV. Co., 20 Ù. C. 
It. ttiU.

Power of Attorney -Scope of Agency.] 
—Upon the insolvency of J. IV, who carried 
on business under the name of I!. & Co., Ids 
wife purchas'd the estate from his assignee, 
the business was continued under the same 
name, and was entirely managed and con
trolled by J. It. and his wife, who authorized 
him by power of attorney to manage the same, 
and to make promissory notes in and about 
her said business. Iteing pressed for payment 
of notes which he had given for a délit due 
before his insolvency, lie gave his creditor 
notes signed " per pro. It. & Co. ,1. I’,." Suli 
sequently lie was smsl on these notes, when la- 
swore they were his wife's notes, and made 
with lier authority, whereupon the holder sued 
the wife. In the action against her sin» swore 
that she had separate estate and that she had 
purchased her husband's estate with it; but. 
on the advice of lu-r counsel, she declined to 
give any infornnUion concerning it. She 
swore that .1. IV had no authority to give the 
notes in question, but it appeared that he fre
quently discussed his own a flairs with her. and 
she would not swear that be did not tell her 
that In- had given these notes ; Held. that, 
notwithstanding the power of attorney, the 
real scope of J. IV's agency could In- ascer- 
tained from any admissible evidence, and that 
there was sufficient to justify the finding of the 
Judge that .1. It. had authority to sign the 
notes. Cooper v. Blackloek, 6 A. It. 535.

Presumption .similar Act».]—The fact 
that a man employed another to do a specified 
act for him at a particular time—e.g.. to ac
cept, service of papers- raises no presumption 
whatever that the person so employed has 
authority to do a similar act at a different 
time. Smith v. Roe, 1 C. L. J. 154.

Prima Facie Case — Displacement — 
Costs.]—A bill was filed against defendant 
claiming the difference between t75 paid and 
i.'itin received by him for a share in a joint 
stock company, on the ground that in the 
matter of tin* purchase he had acted as agent 
of tin- plaintiff. The defendant by his answer 
positively denied all agency in the matter, and 
asserted that lie had inadvertently made use 
of the words. " secured a share.” which tended 
to support the claim instead of “ sold a share," 
and tin* evidence in the cause was to the 
same effect. The court dismissed the bill, but, 
as ilie letter of defendant had tended to create 
a misapprehension of the facts, without costs. 
Anderson v. Cameron, li Hr. 285.

Principal or Agent.]—Upon a sale of 
hides: Held, upon the evidence, that the de
fendants were acting as principals, not as 
agents of the plaintiffs, the purchasers, and 
therefore could not charge commission. Mack- 
Inn v. Thorne. 3U 1 . C. It. 4U1.

One C. entered into agreements with several 
j persons to carry freights for them at certain 

named prices to be paid to the defendant, 
not mentioning any particular vessels in which 
the same were to be carried, and then agreed 
with the defendant as part owner and master 
of vessels in which the plaintiffs had an inter
est, at rates considerably below the sums 
agreed upon. The defendant and C. both swore 
that the arrangement had no. been made by 

as agent of the defendant, but for his 
own benefit : Ib id, that the fact of the de
fendant having rendered an account in his 
own name and also sued for a portion of the 
freight, though aided by the other circuiu- 
siaini-s mentioned in the judgment, was not 
sufficient to countervail the positive denials 
of the defendants and C, that the contracts 
had not been made in behalf of and as agent 
for the defendant, freight living, primâ facie, 
payable to the master of a vessel, and the 
cargo need not be delivered by him until the 
freight is paid, although in any other trans
action such conduct would have been strong 
evidence that the defendant was the principal 
contractor. Merchants Bank v. Uruham, 27 
(Jr. 624.

Question for Jury. | — The question of 
agency is a question of fact for the jury, there 
being some evidence to go to them, of which 
the Judge must decide. Do Blaquicrc v. 
Becker, 8 C. P. 107.

--------- Dxtcnt of Agency.]—in an action
on a replevin bond against principal and sure
ties, the breach assigned was the non-return 
of a portion of the timber replevied, for which 
the defendants in replevin, the now plaintiffs, 
obtained judgment. It appeared that the 
timber, when replevied, was on the banks of 
a river some distance above the point where it 
was intended to be shipped, and by directions 
"f 1-’., the plaintiff iu replevin, it was put in 
the possession of one L., who was F.’a general 
agent for looking after his land in that part 
of the country. L. authorized the defendant 

i in replevin to take it down to the shipping
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point, where it was again taken possession of 
111,- I '., hy a person appointed by L. to receive 
it iIki'i1. and shipped for l'\ L. had boon 
furbidden by F. to permit this removal to the 
shipping point, but the defendant in replevin 

s not aware of it. and such removal wee to 
the hem-lit of whoever might be the owner :— 
II hi, that the receipt of the timber at the 
shipping point by F. was a ratification on his 
pan of ilie removal, though such removal was 
in violation of his orders. Patterson v. Palter,

I . It. 240.
Held, also, that it was properly left to the 

jury to say whether L„ from the nature of 
i lie property and its situation, and being ap- 
pi.mied agent to receive possession, had rea-

ilile authority to arrange that it should l»-
taken to the shipping point for the benelit 
nt all concerned ; and that they were fully war- 
iaii-i il in finding that he had. lb.

Reputation—Collection of Money—Know- 
ledge. | In an action for demurrage, the ship- 
p.i . hill of certain slaves, forming the con
tra' i on which the plaintiff relied, was signed 
" 1. W. Atkinson, agent and the only evid
ence h prove his agency was that of a wit- 

. swore that l"- (A.) had been the 
g.-in rally reputed agent of defendant in the 
Ma.'1 business at the port of shipment for sév
irai years, and once collected money from the 
ni■: ■ -- fur defendant, but neither this nor any 
otln-r act of agency was shewn to have come 
to defendant's knowledge:—Held, not suffi- 
' . nt io go to the jury, and that the plaintiff 
«a- pmis rly nonsuited. Myles v. Thompson, 
2d l . ('. It. M3.

Sale of Goods.)—III an action for the non- 
i ' i,v of certain groceries sold:- Held, upon 

the evidence that K., by whom the sale was 
i as shewn to be the defendants’ agent 

au11,"lazed to sell on their behalf. Ocklcy v. 
Masson, <i A. K 108.

Sale of Land — Receipt of Mortgage 
Mom g.| A. hail authority to collect rent and 
to contract for the sale of property and to 
receive the down payments:—Held, that such 
a i : rity did not entitle him to receive pay- 
umits on a mortgage given for unpaid pur
chase money. (Jretiucoud v. Commercial Hank 
of ' imada. 14 lir. 40.

Where such an agent had at one time, wlth- 
" it authority, received some payments on such 
mortgage, which the principal did not publicly 
répudiât*-, and another mortgagor, who did 
no' appear to have bad notice of these pay- 
me. ;s. made a payment to the agent on his 
mortgage, fourteen months after the agent had 

■ i-'d to receive any mortgage money, such 
i a i out was held to be not a good payment.

School Corporation — Aotoricty — Ap- 
/" "itini at. |- If u js-rson acts notoriously as 
t! "Hirin' of a corporation, and is recognized 
I" a> such officer, a regular appointment 
" presumed, and his acts will bind the 
' lotion, although no written proof is or 
'(:U| >“• adduced of his appointment. School 
'' uf Hamilton v. Aeil,

Set-off -Inference of Admission — Itecep- 
I ridcnec. | In an action by the plain- 

i wag. s earned as a lumberman, the dis- 
: ii-'ing whether the person hiring him was

d"tf-ndunt's agent, the defendant pleaded
II oil, and at the trial attempted to prove 

1 d'-r it that the plaintiff had received goods

from the store at the shanty: Held, that no 
inference could be drawn from this as an ad
mission by the defendant of his liability for 
the plaintiff's wages. 2. That statements made 
by two persons under the circumstances set 
out in the case were properly received. 8. That 
it was allowable to prove by persons work
ing with the plaintiff that they had been pnid 
by defendant on application to him. and that 
in suits brought by them against him he had 
paid money into court : and that the judgments 
in such suits were also admissible, though un
necessary. 4. That a memorandum in defend
ant’s writing, unsigned, and attached to a bill 
of sale relating to the timber, was also ad
missible. Stewart v. Scott. 27 V. V. It. 27.

Ship — (Janas — Supplies — Steward — 
Knowledge.]—Action for provisions furnished 
by plaintiffs to steamboats belonging to and 
run by defendants. It appeared that the stew
ard of each boat was bound by contract with 
defendants to furnish these supplies, but there 
was contradictory evidemv as to the plaintiffs* 
knowledge of this arrangement, and as to the 
circumstances under which the goods were or
dered and furnished. The Jury having found 
for the plaintiffs :—Held, that upon the 
evidence a new trial was properly granted. 
2. That no absolute rule can be laid down 
as to tin- liability of ship owners in such 
matters, but each case must depend on its own 
facts; and that here the jury should be asked, 
upon all the evidence uml considering the 
nature of the business, to whom was the credit 
given, were the persons ordering the supplies 
the defendants* agents for that purpose within 
the ordinary rules as to principal and agent, 
and was the natural inference of defendants' 
liability sufficiently rebutted by the plaintiffs’ 
knowledge of the true arrangement? Cloy v. 
Jacques, 27 V. U. It. 88.

Subpoena Agent of Absent Ihfindant.] 
—Where a plaintiff desires to effect service of 
a subpœna by serving the agent of an absent 
defendant he must shew that the jierson to 
be served is the agent of the defendant in re
lation to the subject matte of the suit, to 
such an extent aa to satisfy the court that 
the acceptance of a suhpn-nu by such agent 
will full within the authority conferred upon 
him by his principal. Where, therefore, a 
motion for such an order was made grounded 
on an affidavit which stated that the agent at 
present conducted the defendant’s business of 
land agent, and had " acted for the defendant 
in reference to the mortgage which was the 
subject matter of the suit,’’ the application 
was refused. Passmore v. Abolis, 1 (Ir. 130.

Tenante in Common Expenditure of— 
Mortgagee.]—The plaintiff and several others, 
including one W., were tenants in common of 
certain oil lands, on which an oil well was 
sunk. In ]S7ô W. conveyed his interest to 
the defendant by way of mortgage for a loan, 
and defendant received from time to time from 
tin- plaintiffs, who. a< they alleged, had at 
the reouest of the several co-owners acted as 
their agents, the amount of W.’s share of the 
proceeds of the salt- of oil. The plaintiffs, 
having incurred heavy liabilities in sinking 
new wells, and claiming that in so doing they 
had acted as the defendant's agents, brought 
an action against the defendant to recover her 
proportion thereof :—Held, that the evidence 
failed to establish any such agency. Held, 
also, that the defendant did not by reason of 
the mortgage to her. and of the receipt of the 
proceeds of the oil, assume any liability which
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W. was undiT in respect to his co-owners ; 
but, even if she did, her position would he that 
of a partner, and she would he entitled, before 
an action would lie against lier, to have the 
partnership accounts taken, and the balance 
ascertained or admitted to he due. Held, also, 
that tlie plaintiff's claim was not a purely 
money demand, so as to he recoverable as such 
at law under the a. j. Act, //»/« \. Ferris, 
30 c. I*. 530.

See Williams v. Corby, 5 A. It. «13b, 7 S. 
C. It. 470 ; Kitchen v. Dolan, !» (». 11. 433.

Svc, also, post VI.

5. Uutifieatum of Agency.

Distress. | A distress made by an agent 
for the benefit of his principal in his own 
name instead of his principal's, and subse 
quently ratified by the principal : Held, legal. 
LI runt v. McMillan, 10 V. 1". 530.

Forwarding Goods Deviation — Know
ledge. | It is no defence for a forwarder de
viating from his instructions, that after the 
deviation he told the plaintiff's agent lie had 
done so and lio objection was made by the 
agent. Aliter, if lie told tin- agent of his in
tention before the deviation, and could shew 
that the agent had any discretion in the mat
ter. I OU he \. lluohi r, 4 l . ('. It. IS.

Lease Finding of Jury. J — l'laintiff's 
agent, without authority under seal, by deed 
leased to defendant for seven years certain 
land belonging to plaintiff. The evidence 
shewed that the lease when signed was de
livered to plaintiff, and that lie several times 
requested the agent to go and see whether de
fendant had performed his covenants under it ; 
that lie had never objected to the lease, but 
had been on the lot. and had had it surveyed 
after defendant took possession of it. The 
jury found that the plaintiff had adopted the 
lease, and re-delivered it as his deed Held, 
that their liuding was right, and that the lease 
was binding upon the plaintiff. J’ettign ir v. 
Doyle, 17 L. 1*. 34.

-------- Ileir-ut-l.air — Account.]—One E.
was left in charge of the estate of X., who 
promised to leave the same by will to K. X. 
afterwards left this country and died abroad 
intestate, and E„ acting on the presumption 
that X. had dieil without heirs, made a build 
iug lease in In* own name of a portion oi the 
estate, and the lessee entered into possession 
and erected valuable buildings thereon. After
wards the heir of X. established his right to 
the estate, and refused to recognize the lease; 
whereupon a bill was tiled seeking to hind the 
heir with this lease, or that he should pay 
the value of the improvements, on the ground 
of a ratification of the lease. The court re
fused to grant either branch of relief asked; 
and a suit by the heir in the court of chan- 
eery against the lessor for an account of the 
rents, &c., received by him from the estate of 
the intestate, was held not such a proceeding 
as could properly be considered a ratification 
of 10.'s acts. M off alt v. A ielioll, !» Hr. 4 Hi.

Mortgage — liant: — lf< pudmtion- subse
quent Ratification.]—II. and !.. being in
debted to a bank, arranged with the plaintiff 
T., the bank's agent at II.. where the debt 
arose, that in order to secure the same a

mortgage should be given to him and the other 
plaintiff, the bank's general manager in Can
ada. T. had no express power to bind the 
bank to take this security, and his co-plaintiff 
was at the time absent from the country, and 
ignorant of the transaction. A mortgage was 
accordingly drawn up. dated 33ml dune. 1HU7, 
and purporting to be made between 11., !.. and 
S.. of the first part, and the plaintiffs, as trus
tees for the bank, of the second part, reciting 
that the parties of the first part were indebted 
to the bank in certain bills of exchange, and 
witnessing that 11.. in consideration, &c., as
signed to the plaintiffs the household furni
ture in his residence, with u proviso that the 
mortgage was to be void on payment by the 
panics of the first part of the bills of ex
change. On the court of directors in England 
being apprised of the transaction both by T. 
and his co plaintiff, in a report made to them 
by the latter in condemnation of it. they at 
once repudiated it, and on 33ml August follow
ing wrote T. distinctly to that effect : and 
when their letter reached him, on the 5th 
September, the goods were still in H.'s pos
session, and nothing had been done under the 
mortgage beyond recording it. On the 7th 
September T. resigned his position in the 
bank, and on 10th September defendant's ex
ecution against the goods of II. and 1. was 
placed in the sheriff's hand. In the following 
October the bank instructed T.'s successor to 
realize the security : Held, that the hank by 
their repudiation of the mortgage had let in 
defendant's execution, and that their subse
quent ratification of T.'s acts and adoption 
of the security could not defeat the writ. Tay
lor v. I!» I*. I*. 7S.

--------Equitable Mortgage—Sotice—Lapse
"/ Time. | In detinue for a mortgage, it ap
peared that the plaintiff and his father were 
executors ami trustees under the will of 
one (’., the plaintiff being also residuary 
legatee ; and that in April, 1.HU4. the 
plaintiff, who was then residing in Eng
land, having written to his brother to 
send him some money, the brother, who 
had access to or possession of the mort
gage as agent of the father, since deceased, 
procured a loan for the plaintiff from the 
defendant of 135 stg., on his depositing the 
mortgage with defendant as collateral security, 
not only for_ this amount, but for a further 
sum of $37!», previously obtained by the 
brother, and then due, shewing defendant t'.'s 
will, and promising to notify plaintiff' of the 
deposit and obtain his consent thereto. The 
plaintiff was so notified but. did not repudiate 
the transaction, either prior to his return 
to _('anada. in 18b7, or until the autumn of 
1875. when he served the plaintiff with a de
mand, and in May, 187b. commenced this ac
tion :— Held, that the plaintiff could not re
cover. for under the circumstances he must 
he assumed to have authorized the deposit, 
which he. as executor and residuary legatee, 
had power to make. Mel.ean v. Dime, 37 (j. 
V. 1U5.

Payment — False Represent atinns.] — 
Where payment is obtained from a debtor by 
one who falsely represents that he is agent 
of the creditor, upon whom a fraud is thereby 
committed, if the creditor ratifies and confirms 
the payment, he adopts the agency of the jicr- 
Ron receiving the money and makes the pay
ment equivalent to one to an authorized agent. 
The payment may be ratified and the agency 
adopted, even though the person receiving the
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money lins, by his false representations. com- 
initted an indictable offence. Scott v. Bank of 
Xcw Brunswick, 211 S. V. It. 277.

Purchase of Land—Company — Direc
tors. | A company was formed in England 
with limited liability to carry on business at 
Oshawa In this Province. The majority of 
the directors were resident in England. The 
managing director at Oshawa. without auth- 
oritv. contracted for the purchase of real es
tate for the use of the comnany at Oshawa. 
and signed the contract ns “ managing direc
tor.” For convenience the conveyance was 
made to the director personally, and he ex-

tiled a mortgage for the unpaid purchase 
money, and went into possession and used the 

ertj for the purposes of the company. 
Tin* purchase was immediately communicated 
by him to the English directors, and they dis
approved thereof, but did no act repudiating 
the purchase; on the contrary, they directed 
the buildings to be insured :—Held, that this 
■ mliict was an adoption of the contract by 
the directors ; that they had power to adopt 
h. and had the power of binding the company ; 
and that the company were liable to the ven
dor for the purchase money. Cunant v. Miall, 
17 Ur. r.74.

II. Duty of Agent.

Bank Acceptance of Bill—Custom.] The 
plaintiffs, a bank at Milwaukee, sent to dé
fendants, a bank at Toronto, for collection, a 
t ill drawn by A. at Milwaukee on It. at To
ronto. payable forty-five days after date, to- 
»"tl«r with a bill of lading indorsed by A. 
i t certain wheat consigned by A. to It. :— 
Held. that, in the absence of any instructions 

the contrary, defendants were not bound to 
retain the bill of lading until payment of the 
draft by It., but were right in giving it up to 
him on obtaining his acceptance. Evidence 

been given as to tin- custom of mer»
■ hauts in such cases, both ill the United States 
and Canada :—Held, that the latter only could 
!"■ material. U iseonsin Marine unit Fire Ins. 
' Bunk v. Bank of British A'orth America, 
21 I . C. U. 2K|. 2 E. & A. 2*2.

Defence of Action ~1 nsuranre Company 
Chattels—Recovery of- Moneys.]—It is the 

dm.' of an agent to defend an action impro- 
i" i \ Instituted against bis principal. Where, 
t hen-fore, an insurance company, having 
iia-d to carry on business in this country, 
paid off a clerk, who was immediately em
ployed by a firm of which the agent of the 
company was u member ; notwithstanding 
"Ideh the clerk sued the company for his 
»a ary. and the agent allowed judgment to go 
*’> d-fault, and paid to the plaintiff in the 

the amount of the judgment :—Held, 
: it the agent was not entitled to credit for the 

i'"tint so paid on taking an account of his 
I- -mi- ami payments on behalf of the cotu- 
; 'i' that tin- utmost for which be could be 
••muled to credit, was the excess of the salary 
ai which the clerk laid been engaged by the
■ a,pauy over and above what lie received in
j s pu»ploymeut. Jay v. Macdoncll. 17

U here, on an insurance company quitting 
i .sit,e%s. a quantity of office furniture was in 
!;<• possession of the agent which was not 
f'-rihcoiiiing:—Held, that it was the duty of 
t: ■ agent to have made proper entries shewing 
"Ini', had la-come thereof; and in the absence
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I of such proof that his estate was properly 
chargeable with its value, lb.

A paid agent whose duty it is to receive 
from other agents moneys due to the princi- 

1 pal, is bound to take steps for the recovery 
I thereof, unless lie shews that, had lie taken 
I proceedings to enforce payment, or that there 
i was reasonable ground for believing that, if 
j proceedings had been taken, they would have 
I proved ineffectual, lb.

III. Liability of Agent to Principal.

1. Benefit Acquired by .1 gent.

Fraudulent Misappropriation of 
Money Interest.]—Wlu-re it appeared that 

I an agent had received large sums for bis prin- 
| eipal. ami bad used them for many years in 

his own business, instead of remitting them, 
as lie might and should have done, to his prin- 

| eipal. lie was charged with six per cent, in- 
ter est and annual rests. I.undmun v. Crooks, 
4 Cir. 853.

-------- Purchaser of Land for i n/ue.i—The
; plaintiff, being owner of land, after having 

mortgaged it. emigrated to Australia, and sub- 
| sequently remitted money to his agents here to 

pay off the incumbrance ; but they applied the 
| money to their own use. Subsequently the 
j assignee of the mortgage proceeded to fore- 
; close, in which suit an answer was put in oil 

behalf of the plaintiff, but without bis know- 
| ledge or consent, admitting the allegations of 

the bill, and that the full amount of principal 
and interest was due : whereupon a final order 
of foreclosure was. in due course, obtained ; 
and the plaintiff in that suit conveyed i " de
fendant A. for $1,002. the value of the prop- 

; erty ; and on the same day defendants M. and 
S„ as attorneys for the plaintiff, conveyed the 
premises to A., who was ignorant of any fraud 
in the matter. The plaintiff, having returned 
to this country, and ascertained the frauds 

! which had been practised upon him. filed a 
bill against bis agents and tin- purchaser, A. :

, —Held, that the plaintiff, so far us the pur
chaser was concerned, wee bound by hie ane- 

j wer, and was not entitled to relief as against 
' him : that the fact of the purchaser having 
I heard before his purchase that the plaintiff 

had remitted money to pay the mortgage was 
not sufficient to charge him with notice that 
the foreclosure was wrongful ; but. in view of 

I the fraudulent conduct of the attorneys, the 
court made a decree against them for the 
amount realized on the sale of the land, and 
directed them to pay the costs of the suit, 
including the costs of the purchaser. McLean 

I v. (jrant, 20 Ur. 70.

Mixing Goods — Following.]—When an 
l agent purchases goods for his principal with 

money supplied by the hitter, there is a 
trust impressed upon the goods in the prinei- 
pal’s favour, and this trust Is enforceable 
against the agent's assignee for the benefit of 
creditors, even though the agent has, while 
purchasing for the principal, also purchased 
goods of the same kind for himself and lias 
not set aside specific portions of tin- goods to 
answer the principal’s claim. Harris v. Tru
man. V Q. It. I). 2114, applied. Long v. Car
ter, 28 A. It. 121. See the next case.

If an agent is Intrusted by his principal 
with money to buy goods, the money will lie
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considered trust funds in his hands, and the 
l>rinvi|iul has the same interest in the goods 
when bought as he had in the funds produc
ing it. If the goods so bought arc mixed with 
those of tli. agent, the principal has an «split 
aide till)' to a quantity to lie taken from the 
mass eipiivalent to the portion of the money 
advanced which has been used in the purchase 
as well as to thi* unexpended balance Allirm- 
ing the previous case Carter v. Long, Üti S. 
('. It. »::m.

Purchasing: in Agent’s Name Carol 
Contract.] The plaintiff agreed viih J. to 
purehase a mining lease for their joint bene
fit, the consideration for which was to be the 
testing of the ore at the crushing-mill of the 
plaint ill', and at his expense. In pursuance of 
this arrangement. >1. did arrange for the lease, 
but took the agreement therefor in his own 
name. The ore was, as agreed upon, tested 
at the crushing mill of the plaintiff, and at his 
expense, but J. attempted to exclude the plain- 
tilf from any participation in the lease, assert
ing that lie had obtained the same for his 
own benefit solely : Held, that the true agree
ment could be shewn by parol ; and that the 
plaintiff was entitled to the benelit of the 
agreement. II illiums v. Jenkins, IS Ur. 53U.

Purchasing Property of Principal. |
One II.. a clerk in the office of th«- bursar of 
King's College (where all business connected 
with the sale of lands of I'pper Canada College 
was transacted i. procured a contract to he «-x- 
eeutiHl by the University for the sale of cer
tain of such lands to .1. Defendants alleged 
that II. had acted as J.'s agent in the matter, 
but the court was satisfied that J.'s name had 
been used by II. for his own benelit, and that 
the contract was in breach of 11.’s duty as 
such clerk as aforesaid, and therefore ordered 
the contract to be rescinded with costs. Upper 
i anada College v. Jaekaon, II Ur. 171.

In 1811» the plaintiff, W. J. T.. Ik*fore leav
ing Canada, conveyed certain lands, in which 
lie had an interest as assignee of a contract 
to purchase, to his brother. U. 'J'.. one of the 
defendants. In April, 1861, < i. T. in antici
pation of a suit which was afterwards brought 
by one V. against VV. J. T., in relation to the 
lands in ipustion. without the knowledge of 
his brother re-assigned the property to him. 
and having paid the balance of the purchase 
money, a deed of the lot issued at U. T.'s re
quest io \Y. J. T\, as such assignee. In Oc
tober following, a power of attorney was sent 
to and executed by \Y. .1. T.. who was then in 
California, in favour of U. T.. to enable him 
(U. T.) to "sell the land in «piestion, and io 
sell or lease any other lauds he owned iu 
Canada." In IN'»*» U. T. conveyeil the prop
erty to \\\, the respondent, who had acicil 
solicitor for XV. J. T.. and had full means 
of knowing U. T.’s position and powers, for 
an alleged consideration of ÿ 1.(tut), and XX . 
immediately re-conveyed to U. T. one-half of 
the land lor an alleged consideration of .<2ihi. 
lu 1S73 XX". .1. T. returned to Canada, ami in 
January. 1*71, liled a bill impeaching the 
transactions hi-t ween his brother ami XX".. seek 
ing to have them declared trustees for him : 
—Held, reversing the judgment of the courts 
below, 23 Ur. 4!M>, 1 A. It. 243, sub nom. Tay
lor v. Taylor, that XX". J. T. was the owner of 
the lands in «luestion ; that he was not 
debarred by Inches or acquiescence from suc
ceeding in the present suit : and that the trans
action between U. T. and W. should lie set 
aside. Taylor v. Wallbridge, 2 8. C. R. tilC.

The rule of equity which prevents an agent 
acquiring a ImmicIîi for himself in any dealings 
with the estate of the agency, acted upon 
where an agent had been employed to sell or 
exchange certain lands of the principal, which, 
however, the agent had been unable to effect, 
and tin- pro|M-rty was shortly afterwards of
fered for sab- by auction under a power of sale 
in a mortgage, when the agent bid. and became 
the purchaser. The court, in a suit impeach
ing ilie purchase, declared the agent a trustee 
for tin- principal; but. as the plaintiff made 
several unfounded charges of fraud and other 
misconduct, the relief asked was given with
out costs. Thompson v. Ilolman. 28 Ur. 33.

The defendant had for some years acted for 
the plaintiff in looking after his lands, and 
paving the taxes : Inn in 187-1 they had some 
difficulty, and from that time tin- plaintiff 
ceased to correspond with the defendant, and 
employed one II. to pay the tax«*s. and look 
after the property. II., without any instruc
tions from i In- plaintiff, on one occasion wrote 
to the defendant requesting him to ascertain 
the amount of tin- taxes, and to draw on him 
therefor, with which request the defendant 
complied, but nothing further occurred to 
change tiie relative position of the parties be
fore the sale:- Held, per Iturton, J.A.. that 
under these circumstances tin- confidential re
lations which had previously existed must be 
belli to have ceased, and that the defendant 
was not precluded from purchasing the plain
tiff’s land at a sale for taxes, Per I’roud- 
t'oot, J., that what took place could not have 
the effect of determining the fiduciary rela
tionship between them and the defendant 
could not purchase the plaintiff’s land to hi* 
prejudice. Fleming v. .1/c.\ abb, 8 A. It. 050.

Sale to agent of land bought by him in con
templation of a sale at an advanced price to 
persons whom he misrepresented to the prin
cipals ns having withdrawn from the position 
of purchasers. W'almsley v. Griffith, 10 A. It.

Purchase of mortgaged premises sold under 
power of sale by agent of mortgagee. Ingalls 
v. Mc Laurin, 11 O. It. 380.

The attorney under an irrevocable power 
from the owner for the sale or other disposi
tion of certain lands, and entitled in the 
event of sale io a share of the proceeds after 
payment of charges, agreed to pay out of the 
owner's share of the proceeds, when received, 
the amount of a further charge made by the 
owner, and subsequently purchased the lands 
himself ; Held, that he was not personally 
liable to pay the amount of the charge. Judg
ment in 27 O. It. 311 reversed. Armstrong v. 
Lye. 24 A. It. 543.

Nee ( 'ulvcncvll v. Campion. 31 C. P. 342.
Nee, also, Tutsis and Thubtkes.

Secret Profits in Service—Costs—Jus 
Tcrlii.]— Profits acquired by the servant or 
agent in the course of or in connection with 
his service or agency fall to the roaster 
or principal. The manager of a cold stor
age company, at the request of the com
pany. undertook to advise a meat company 
as to some changes in their plant, and used 
his position as adviser to influence the pur- 
clmse hv the meat company of a new plant 
from the defendants, who promised him a 
commission on any order they might receive 
through his assistance. This was not disclosed 
to his employers or the meat company :—Held,
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that the transaction was one in connection 
with his servlet ns manager of the cold stor- 
OL*f company, and lie could not recover a com- 
imssion from the defendants. The defendants 
li.iving at iirst conceded the plaintiff’s right 
to recover, and then paid the money to the 
i old storage company, taking a bond of in- i 
deamity, the action was dismissed without 
COM-, 'lulu'* v. Linde Ur it ink Jitfrigeration I 
« „ 32 U. It. 101.

Selling Land to Principal at Profit.)
A person agreed with the owners of oil 

lands for the purchase of certain lots at stipu- 
1 led prices, and was to have a certain time 
to accept. The purpose was to form a com- 
p my to buy at an advance. To facilitate this, 
the real prices were to be concealed ; one of 
the \endors was to write a letter purporting 
to offer the whole at an advanced price, which 
he named : the interest of the other, whose 
judgment in such matters persons would be 
likely to rely on, was not to appear, and he 
«a- to write a letter recommending the trans- 
ii11inti. The project was successful : the prop
erl was bought, conveyed, and paid for. The 

-ladders before completing the transac
tion had notice that something was wrong, 
Imt they carried out the purchase notwith
standing, and did not object to the transaction 

er oil lands had greatly fallen in the 
i nke! : Held, reversing in this respect the 
order "i the court below, in Qr. l IT, that it. 

a .i' loo late to rescind the purchase ; but that 
tl.o < ompiiny was entitled to a decree for pay
ment of the agent’s profit, first against the 
ng'-nt himself, and in default of his paying, 

against the other parties. IAndsay 
!'• I< uni Oil Co. v. Hurd, 17 (Jr. llô. Un 
ni■; 11 to the Privy Council it was held that 
tie* contract must he wholly rescinded, the 
i r e repaid, and the land reconveyed. S. C.
I. It. :» V. C. 221.

A resident abroad sent funds to an agent 
! n- to invest in lands; the agent bought land 

: Vlull, took the conveyance in his own
....... asserted to his principal that he had

paid £1,000 for it, made a conveyance to his 
r pal, and charged him that stun in

mt. Some years afterwards the principal 
<l - iTed the truth and filed a hill for relief.
I ",urt decreed him entitled to the land for 

and directed a reference to the muster 
i" ' ike an account of the dealings between the 
I i ipal and agent. Artliurtun v. Dallei/. 2 
Ur. 1.

W. was the owner (subject to a mortgage)
“I I'perty which M. wished to buy. 11., be- 

g aware of this, entered into friendly 
ons with both, and bargained with 

v' l ike $.‘1.500, and with M. to give $5,1100 
' lie property. It. concealed this difference 

the parties. W. conveyed to M. On her 
_■ ilie deed, it.’s attorney paid to her the 

•' I less the mortgage debt, i and on the 
i being delivered to M. she t.M.i paid to 

l; attorney $5,1100. The facts afterwards
to the knowledge <>f w.. she filed a

.igainst It., claiming the balance of the 
..... • mid it appearing that in the negot in

lb Imd given W. to understand that lie 
'•I'-iing in Iter interest, and had no personal 

' lest of his own, the plaintiff was held 
' tied to a decree against It. for such 

with interest and costs. Wright v. 
Itankin. 18 Ur. 025.

11‘ere may he agency, and its duties and 
slitics, without express words of nppoint- 

°r acceptance ; and where a party, in

I negotiating between two persona, the one de
siring to sell, the other to buy, certain land, 

I gave the former to ûnderstand that he was 
acting In bar lntereat : —Held, that she was 
entitled to the full price which he obtained 
for the land, though it exceeded the amount 
which he hud obtained her consent to accept. 
This case was alii lined in appeal, lb.

Selling Stock to Principal Withhold
Ing Information.) An agent authorised to 
purchase cannot buy from himself without dis
closing the fact. Accordingly, where an 
agent, authorized to invest in bank stock, 
appropriated .o bis principal some shares of 
his own. and rendered an account as if he had 
purchased so many shares for her, his prin
cipal, years afterwards, on the fact coming to 
her knowledge, was held entitled to repudiate 
the transact ton, without any inquiry as to the 
fairness of the rate which she bad been 
charged for the shares. Harrison v. Harrison,

When a person sells property of his own. 
and acts as the agent of his vendee in pro
curing other property of the same kind, 
different considerations apply as to the amount 
of information the agent is bound to give his 
principal in the two transactions. The plain
tiff having expressed to defendant, who was 
the local agent of an insurance company, a 
desire to purchase fifty shares of the stock, de
fendant said he owned thirty shares which he 
would sell him, and the plaintiff requested the 
defendant to ascertain what the stock could 
be purchased for. The defendant wrote to 
the head ollice for information, and the mana
ger answered stating that the stock had al
ways sold at a premium. This the defendant 
communicated to the plaintiff ; hut did not dis
close the further information, communicated 
by the manager that the company had during 
the then past year lost $32,000 over and above 
receipts. The plaintiff, believing the price to 
he as stated, directed defendant to procure him 
twenty slum's, and took from him a transfer 
of his own thirty shares at par. In reality the 
stock w as valueless :—Held, that the defend
ant. having withheld information which might 
and probably would have affected the plain
tiff's determination ns to entering into the 
speculation at all, was guilty of such a con
cealment as rendered him liable to make good 
the loss sustained on the twenty shares; but. 
as to his own thirty shares, he was only bound 
to communicate truthfully the information he 
had been directed to procure, namely, the price 
at which the stock could be purchased. The 
daintiff, before intimating any intention of 
m'coming a purchaser of stock, asked defend
ant ns to the standing of the company, and 
defendant spoke of it as being in a good posi
tion : Held, that this could not be treated 
as a representation binding on tin* defendant. 
Maehar v. I an dewater, 2ii Ur. 83.

2. Segligenoe of Agent.

Delivery of Goods without Payment.)
—Action against defendant ns broker and com
mission agent, for negligence in delivering 
goods to the purchaser without the price being 
paid, and for not using due care that the pur
chaser was solvent. Evidence — Verdict for 
plaintiff—New trial granted on payment of 
costs. Heady v. Goodenough, 5 C. V. 103.
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Disobedience of Instructions Uama- 
//» * Set-off. | Action by agent against prin
cipal : — Held, that the defendant, upon the 
spvriiil facts stated in the report, had no right 
to a set-off against the plaintiff upon the com
mon counts, neither could he support a plea 
of payment, or accord and satisfaction : but 
that, if he had any remedy at all against the 
luintiff t and the court thought none existed), 
e should have brought a special action for 

negligence in not obeying his instructions. 
Snunl v. f un iillii m, 7 l". t It. 313.

Duty to Insure.]—The plaintiff intrusted 
defendants, as commission agents, with a 
quantity of Hour either to sell for him at 
Toronto, or to send it to he sold at Quebec or 
other places, as circumstances might require, 
lie directed that tlie Hour should Is- insured, 
and defendants effected an insurance with 
the ltrilish America Assurance Company. 
The Hour was shipped by defendants at 
Voit t'redit, consigned to At Co.. Quebec. 
Owing to the negligence and want of skill of 
the captain, and of a pilot who was taken in 
at Kingston, the vessel was stranded in the 
St. Law retire, and the cargo lost. The policy 
contained an express stipulation that the com
pany would not lie liable for any loss occasion
ed by the want of ordinary care or skill in the 
navigation of the vessel, and the plaintiff 
therefore failed to recover on it; but it np- 
peared that this was the ordinary form of 
policy, and that the defendants could not have 
procured any other : Held, that the plaintiff 
could maintain no action against the defend
ants for taking such a form of policy : and 
that, in the absence of any ground for sus
picion. it was not their duty to inquire into 
the skill and experience of the captain and 
crew of the vessel. And semble, that, if an in
surance might have been ellected on more 
favourable terms, the defendants would have 
been justilied in insuring as they did, hav
ing received no special instructions, and 
the company being one with which such in
surances were usually effected by the trade. 
Sitvcrthornc v. ( « Men pic, It U. C. It. 411.

Defendants, at Hamilton, having under
taken the disposal of certain tens belonging 
to plaintiffs, who lived at Montreal, and not 
having succeeded, were directed by them to 
return the teas to Montreal. Defendants 
shipped the tens on a steamboat to Montreal, 
without effecting any insurance thereon. The 
steamboat was lost on her voyage, but de
fendants did not advise the plaintiffs of such 
shipment till after the goods had been lost : 
Held, that the defendants were not liable to 
damages for not. having given the plaintiffs 
earlier advice, so as to enable them to have 
insured the teas. Maitland v. Tyler, 7 C. I'.

In an action by a principal against his agent 
for neglect in insuring his property la stock 
of goods) in such a manner that, a loss 
occurring, the insurance company, on being 
sued for the insuramv. obtained a verdict mi 
the ground that the goods had been insured at 
an overvalue, the declaration alleged the value 
to be ÿff.lMHl, of which defendant had notice, 
to which the defendant, amongst other pleas, 
pleaded that plaintiff had not. at the time of 
making application to insure, nor at any time 
thereafter, goods in his store to the value of 

and the jury found for defendant on 
these ideas : Held, reversing the judgment 
in Iff C. V. 11Û, that the traverse of value in

the declaration was an immaterial traverse, 
and that the plaintiff was entitled to judg
ment non obstante veredicto. MctJuffin v. 
liyull, IS E. Ac A. 415.

The plaintiff sued defendant, as the agent of 
an insurance company, alleging that the plain
tiff had employed defendant to effect an insur
ance on his property, according to the rules of 
the company, but that defendant had so eare- 
lessly and negligently effected such insurance, 
that a loss by lire having occurred the plain
tiff was prevented, by reason of such conduct 
of defendant in effecting the insurance, from 
recovering the amount thereof, and was put 
to trouble and expense in bringing an action 
therefor. Defendant pleaded an assignment 
of the policy by plaintiff to one I». béton' the 
lire. On demurrer to this plea, and excep
tions taken to the declaration :—Held, that 
the plea was clearly bad. for plaintiff, not
withstanding the assignment, was the proper 
person to sue. 2. That the declaration (set 
out. above I, Is-ing for a misfeasance, did not 
require an allegation ot a consideration or re
ward to support the action; but the defend
ant. having undertaken to do and having done 
an act gratuitously, was liable for his misfeas
ance in the performance of his undertaking, 
ff. That the defendant, after pleading over, 
could not object to the want of an allegation 
of the amount or duration of the insurance.
I. That defendant was entitled to judgment 
for the insufficiency of the count, because 
negligence generally, which was charged, is 
different from negligence to insure according 
to the rules of the company, which was what 
defendant was employed to do. ,/uhnstun v. 
ij rah a in, 14 C. V. Ù.

Investment of Money. | — The plaintiff 
intrusted ÿfiUO to defendant, who signed a 
receipt staling that it was to be lent, with 
.tiffini of his own. to one II.. “ being secured 
mi the said 11."s storehouses," and in defend
ant's name, and bearing interest at nine per 
cent., payable to defendant, who would, on 
ivo ipt of the interest, pay to the plaintiff her 
interest, *45 per year, and at the expiration of 
two years defendant to pay over to plaintiff 
both principal and interest ; but defendant not 
to be responsible for the money except us paid 
by II. to him. Defendant, who acted graltii 
tously. and, as he stated, under the advice of 
a solicitor, finding that II. had not yet obtain
ed the patent, advanced the #800 to II. on the 
security of a bond, not registered, conditioned 
that Ii. should give him a mortgage on the 
property within a month after receiving the 
patent, or pay the money in two years ; but
II. . after the patent issued, gave a prior mort
gage to another person, and became insolvent. 
The declaration alleged that defendant 
promised to invest the money on the security 
of a mortgage on the storehouses, and defend
ant admitted that he was gratuitous bailee 
only, and not shewn to have been guilty of 
negligencei — Held, that it was a case <-f
contract founded upon good consideration, the
intrusting him with the money, and that 
having broken it he was liable. 1'pon appeal 
this judgment was affirmed. The defendant, it
appeared, without tin- plaintiff’s authority,
took a second mortgage upon the property, 
nearly two years after the bond, extending the 
time of payment for three years for the prin- 
cipal and accrued interest :—Held, that this 
was clearly such a breach of his agreement, 
and such a dealing with the plaintiff's money, 
as to make him liable. Held, also, that the
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plaintiff should recover interest at nine per 
wiit. for two years only, and at six per cent, 
thereafter. Semble, that defendant, not being 
un attorney, would not have been liable, if, 
having undertaken gratuitously to invest the 
plaintiff's money in a mortgage, he had in
structed a competent attorney to attend to 
tin- matter, and relied upon his advice. 
Uulnua v. Thompson, 38 U. C. It. 202.

Held, that it is a breach of duty in a per
son intrusted with money to invest in real 
estate, to invest on the security of a second 
mortgage, unless with the sanction of the len
der. which such person must prove, and which 
the . \ ideuce in this case failed to establish. 
The value of the property herein was about 
$ 1,(100; the lirst mortgage being for $32.1. and

id for $400, taken to the plaintiff.
The borrower was a respectable mechanic in 
receipt of good wages, occupying the prop
erty himself, which was situated in the place 
where all the parties resided and carried on 
business. The Judge at the trial found that 
the defendant was not guilty of negligence so 
fur as the value was concerned, and the court 
refused to interfere. Remarks as to the prop
er form of declaration in such a case, where 
the dricndaiit was not paid by the lender but 
b> tli" borrower. Upon the conflicting evi
dence. set out in the case, the Judge at the 
trial found that the plaintiff had not been in
formed of the lirst mortgage, under which the 
projieriy was sold, leaving only about $t»U 
applicable to the second mortgage. The court 
refused to set aside this tiiiding, and sustained 

I*" verdict for the plaintiff. Carter v. Hatch, 
;;i «. r. 21*3.

\u agent employed to purchase lands is not 
authorized to purchase lands which are subject 
to mortgage. Where, however, the principal 
wii- made aware of the incumbrance and still 

mcept two lots out of ten lots 
all* s' I. by the agent to have been bought for 
I.: : U and his principal, this was deemed a 

i "f the objection to the act of the agent 
•v ! t*> the right of the principal to demand 
•it'1'1 irn of the money placed in his agent’s 

’ I bit the principal having ascertained
! tli" two lots offered to him fell short in 

mu."it 11 v. of which fact the agent was aware 
u:-' "tiering them: Held, under these cir- 

I iticcv, that the principal's right of 
' revived, and that he was entitled to 

" I '."lient from the agent of the prin- 
i. money and interest, liutterivorth v. 

■>,. 11 A. It. 8ti.

•""'ial. brokers who invest money for a 
" !|is agents in the transaction if they 
to lie acting for him and in Ills inter- 

1 "*h their remuneration may come from 
•orrovuT. An agent who invests moneys 

principal without taking proper pre- 
- to the sulliciency of the security 

' of negligence, and if the value of the 
■' ptoves less than the amount invested 

*i* to his principal for the loss ocra* 
1 hereby. The meusure of damages in 

i-1 not the amount lent with in- 
1,111 the difference between that amount 

cmiiiI value of the laud. Lou-enbura 
V. 2.1 S. U. It. 61.

Presentment of Promissory Note —
. Notify Indorser.]—Upon a con-

1 nil an express company to carry and 
> : promissory notes for payment, where
‘ 1 puny delivered them to a notary, who

failed to notify the indorser of non-payment : 
—Held, that the company were not liable. 
Mcfjuarric v. Fargo, 21 (J. P. 478.

Valuator. |—See Negligence.
Withholding Information - Coats.] — 

An agent had not answered for some months 
urgent letters received from Ids principal in 
England. The principal, being alarmed, 
employed solicitors here to see to his interests ; 
but the agent, although repeatedly applied to 
by them during three weeks, gave them no 
information, nor oven an interview, and they 
consequently filed a bill for an account and 
injunction :—Held, that defendant, by reason 
of bis neglect, must pay the costs up to the 
hearing, though the court was satisfied that 
bis neglect did not proceed from dishonesty or 
any intention of withholding information 
from his principal. Douglaaa v. Wood aide, 11

3. Other Cases.

Account Costa.]- A principal filed a bill 
for an account against his agent, who alleged 
by bis answer that the principal was indebted 
to him. A balance being found against the 
agent of $282, the court ordered him to pay 
the costs of the suit. Smith v. Henderson, 17

-------- uoiei Manager.\ — I lie plaintiff was
the manager of the defendants’ hotel, and each 
evening went over the receipts and disburse
ments and entered a summary thereof in the 
cash book, taking over the money which con
stituted the balance on hand, which he sub
sequently deposited with the defendants' 
bankers. 1 hiring the day the money was kept 
in a safe in the office, to which others had 
access. \\ lien any money was taken out. a slip 
was put in shewing the amount so taken and 
the purpose. The plaintiff, while ndmittimr 
the accuracy of the balance up to a specified 
date, contended that he was not responsible 
thereat ter, by reason of his not being then 
able, through overwork, to actually count the 
money ‘«ken over by him Held, that, under 
the circumstances, and in the absence of a 
positive statement shewing the inaccuracy of 
the balance which the cash book shewed to 
be on hand, the plaintiff was bound to account 
therefor. Clayton v. Fatteraon, 32 O. It. 430

,-------- Stated Accounts.] — Accounts were
delivered in INK* and INI", hv a trustee and 
agent to his principal, and the confidential 
relationship existed for upwards of two years 
after the latter account had been rendered :— 
Held, that these accounts were not binding on 
the principal as stated accounts. Smith v 
Fed ford. 11) Ur. 274.

Advances Hreach of Contract—Damages 
—Consideration—Loss of Hoods.] — Declara
tion, that in consideration that the plaintiff, 
at defendants’ request, had consigned and 
shipped certain wheat to Messrs. Ac It. at 
Oswego, defendants promised to advance him 
a certain sum thereon, and to sell it for him 
within thirty days, and pay over the proceeds, 
less the advance and charges, &c. ; that the de
fendants did make the advance, Imt did not 
sell the wheat :—Held, bad, on demurrer to 
the pleas, as not shewing a sufficient consider- 
ation. Held, also, that if the promise had been 
binding, it would be u good defence that the
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wheat was lost before it en me into detVudants’ 
possession. See the pleas set out in the ease, 
and the opinion of the court upon them, 
though iheir validity is not expressly decided. 
Alailuit \. Uoodeiham, 14 V. C. K. 221.

---------  It reach of I'ontract — Damage* —
I/orlyaye. | tjua-re. as to the measure of dam
ages recoverable on a breach of contract by 
defendants, commission merchants, to advance 
money to plaintiff, a miller, for the purpose of 
carrying on his business upon the security of 
Hour consigned by him to defendants for sale. 
Hyde v. (ioodvrhum, ti V. 1*. 21.

Held, under the facts proved in this case, 
that the mortgage by plaintiff to defendants of 
his mill, to s«-vurv advances on his Hour to be 
made by defendants as commission merchants, 
was not to be treated as superseding the parol 
agreement for such advances, or as shewing a 
different agreement from that evinced by the 
letters. /'>.

Held, also, that the defendants were en
titled. subject to plaintiff's choice of market, 
to reimburse them-ehes for advances already 
made by the sale of all such Hour as they had 
obtained delivery orders for from plaintiff, lb.

Collection of Rents Power of Attorney
Hspudiation.] A power of attorney was 

prepared and executed by two of four tenants 
in common, appointing an agent to receive the 
rents and protits of the estate, mid was trans
mitted in i he agent, who had undertaken to 
procure its execution by the other owners. 
The power never was executed by them, and 
the agent, more than a year afterwards, de- 
dined to act in the matter, alleging that such 
execution was necessary to enable him to re
ceive the rents. The court, however, b I 
him liable for the rents and profits received, 
or which but for his wilful default might have 
been received by him. from the time of the 
power living sent to him until his repudiation 
of the character of agent. Itradbum \. 
Shanly, 7 Hr. Mil).

Indemnity — Indorsement.] Held, that, 
standing in the position of a surety in ri>spect 
of certain promissory notes indorsed by the 
agent under a power of attorney, the principal 
was entitled to a decree lor indemnity in re- 
sis'ct of his liability as indorser thereof, 
against his agent and the subsequent indorser, 
without waiting to take an account of all the 
transii lions between the parties. Dick v. 
Cordon. U Hr. 304.

Money -Direction of Principal a* to Dit 
potal. | Where in assumpsit for money had 
and received defendant pleaded that he had 
received the money as agent of the plaintiff, 
and had paid it over by his directions to a 
person to whom the plaintiff was Indebted : 
and the plaintiff replied that he countermand 
ed the direction before payment : to which de 
fendant rejoined that before countermand or 
am notice thereof he had given notice to the 
plaintiff’s creditor that lie held the money for 
his use :—If'Id. that the rejoinder w a- a good 
answer. Voate« v. l.loyd, 3 V. <\ It ."1.

--------- Muring irith that of Other*— Itob-
her j/.j -Defendant being the a cent of plain 
tiffs, and having received large sums of 
money, as such agent, on account of plain 
tiffs, and having deposited the same, mixed 
with his own and other persons' moneys 
in a safe in his office. which was broken 
into and the money stolen, a verdict hav

ing been rendered for defendant at nisi 
prius: Held, that there should be a new 
trial, with costs to abide the event, on the 
ground that it did not appear with sufficient 
certainty on the evidence that there was a 
sufficient amount in the safe at the time of 
the robbery to satisfy plaintiffs’ claim; and 
also, on ilie ground that the plaintiffs were 
entitled to nominal damages, at all events, on 
the counts for money lent, money paid, &<•., to 
which there was no answer on the record. 
finie Hank v. Ilodgc, 2 C. 1*. 351).

Non-return of Goods — -If Hon for
Price. | " Received of ---------  six boxes of
axes, to be sold for him on commission, and 
when sold. 1 agree to account to him for those 
sold at the rate of, tNce., and to return the re
mainder unsold, mi demand Held, that un 
action for goods sold and delivered would not 
lie for any of the axes not returned. Dnddi 
v. Durand, 3 V. C. U. I>23.

Sale of Goods.| —Held, upon the evidence 
that the defendant, who had acted as agent 
for the plaintiff in selling trees, could not lie 
In Id liable on the common counts for the trees 
sold, but must be sued specially for not ac
counting. l.ttlie v. Morris on. lti U. C. It. 
31».

I'ailurc of Broker*.]—II.. a miller, 
employed <i. «St Vo., commission merchants, to 
dispose of his manufactured Hour, upon the 
sale of which lie paid them a commission, lie 
also exercised a control over the market in 
which the Hour was to lie sold, and in Jtoston 
and certain other markets allowed G. tV Co. 
the charge for agency for effecting sales there, 
hi addition to their usual commission :—Held, 
that, although G. & Co. were not factors with 
a del credere commission, they and not II. 
wen- liable for a loss occasioned by the faillir» 
of brokers whom they employed, and who had 
ivceivetl the proceeds of sales of II."s Hour at 
Huston. (, voder ham v. II yde. 0 V. V. 341.

Sec Markle v. Thomas, 13 U. C. K. 321; 
Host v. Scott, 32 Gr. 21). 21 Gr. 31)1.

IV 1.1.Mil 1.1 rY OF AliK.NT to Tmau 1‘KBSONS.

1. On Contracts.

Attorney for Sale of Land —Advance —
Subsequent Purchase. J-The attorney under an 
irrevocable power from the owner for the sale 
or other disposition of certain lands, and en
titled in the event of sale to a share of the 
proceeds after payment of charges, agreed to 
pay out of the owner's share of the proceeds, 
when received, the amount of a further charge 
made by the owner, and subsequently pur
chased the lands himself :—Held, that he 
was not personally liable to pay the amount of 
the charge. Judgment in 27 U. It. .Ill re
versed. Armstrong v. Lye. 24 A. It. 343.

Broker — Acting for I ndisclosrd Prin- 
o»;»a/.J—The defendant, a broker doing busi
ness on the Toronto Stock Exchange, bought 
from (’.. another broker, certain bank share* 
that had been -old and transferred to C. by 
th. plaintiff. At the time of the sale C. was 
not aware that the defendant was acting for 
an undisclosed principal, and the name of a 
principal was not disclosed within the time 
limited for "settlement” of transactions by
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til- Mom of tlui exchange. The transferee’s 
••ft i ink hi the t ran «fer book in 

o k. Inn it wns noted in the margin that 
tv slum* were subject to the order of the 
defendant, who, three days after settlement
"■is one according to the custom of ........ .
i liai . . made a further marginal memorandum 
thii tic shares were subject lu the order of 
II. The affairs of the hank were placed in 

in ion within a month after the*, trails 
actions, and the plaintiff’s name being put up
on the list of contributories, he was obliged to 
i i> doiihn1 liability upon the shares so nans 
I fired, under the provisions of the Bank Act, 

; I"1 aim-wards recovered judgment 
nr him C„ and then, taking an assignment of 
1 - * -1'! "I indemnity against the defendant, 

I.cd i he present ad ion : Held, that, ns
I .. . einlant had not disclosed the name of
;c principal within the time limited for 
sc.ih-iuent by the custom of the exchange, and
h" ' ii-'s had ...... placed at his order and dis.
I" -in,ai by the seller, he became legal owner

" 1,1 wahoiit i lie necessity of any formal
acceptance upon the transfer books, and that 
,l" "-1' "'diacd to indemnify the seller against
II ' .............. in respect of the ownership
" ' :l"'\ and the double liability imposed
' ' ihe provisions of the Bank Act. .Indg

11 - • A. II. r.(rj reversed, and that in 
-s " l; restored. lloultbev v. (iumxki 
29 * 1 It. A4.

Disclosure of Principal | ,\.
"i illy contracted with B„ the agent of an 
undisclosed principal, for the sale io |; ,,t" 

i n good', worth $100 and more, but 
liefnre any delivery or part payment, the name 
of the principal was disclosed by B. Held, 
ilir the contract was not binding before a 
I h delivery or payment took place, and, as 

] Oiok place hdore the disclosure i.y I :
im I pa I, he was not personally liable,

»yht v. 11 u mi id, 11 C. I’. 437.

Knowledge of Agency. | To an action 
'-'i-eement for the sale of lands by de- 

‘ I mi who were partners as solicitors, the 
i' nleaded on equitable grounds that 
"iiil contracted with them only ns 

i i iIn- owner of the land, and not as 
Semble, that the ev idem e <e| out 

i port shewed that th« plaintiff knew
- '"‘re acting only as agents, hut the 
mg found against them, and the ver-
- : or S]M only, the court refused to 

Campbell v. Denniatoun, 23 C. P.

Personal Undertaking of Agent. | —
" plaintiff in writing agreed to deliver

' " A < o. loti barrel* of pork at a <it- 
alid by a writing signed by the de- 

" agent o| A \\ . & Co.,” defendant 
■.Ifor pork by bill in favour of 

Meld, that, although defendant 
"'•ally liable on his undertaking, yet

1 1 should be for not furnishing tin* bill.
mi goods sold. Counter v. Itovbuck,

Statutory Commissioners. | —Commis- 
; "intcd under an Act of Parliament 

persons to make a macadamized 
■ i">- persona II v responsible. Acir v.

I! I T. 3 A 4 Viet.

Unqualified Personal Contract. 1—In
•or not delivering certain cheese 

defendant to plaintiff :—Held, that, 
' "i. III. b—178—2»

even though the defendant acted merely as 
agent of certain cheese factories, lie contract
ed in his own name without qualification, and 
was therefore personally liable. Huilantyne 
v. \\ utaon, HU C. P. 521).

2. Other t 'a$e$.
Award against Principal. | - Defend

ants. as factors of one W.. sold wheal to the 
plaintiff, who subsequently obtained an award 
in his favour in an arbitration on a separate 
transaction between himself and W\. to which 
defendants were not parties, although they 
actively intervened as W.’s agents. In an ac
tion by plaintiff to recover the balance of ac
count :—Held, that be was not entitled to in
clude in bis debit against defendants the 
amount of the sum awarded to him as against 
W. liruntikUl v. Uigtu g, U C. P. 509.

Nuisance.| — Held, that a parly cannot 
justify as agent for another for maintaining 
a public nuisance. Itegina v. Itreu'alcr, S C. 
P. 20,S.

An agent merely A let or receive rents is 
not liable for a nuisance upon the premise* 
let by him. (/mere. as to the liability of a 
general agent clothed with power to let. re
pair, and in all respects to act for the owner. 
lttgma v. Outer. 32 V. (’. It. 324.

Trespass lye,,/ of Crown.] \ bill was 
bled against tin* attorney-general and A., the 
superintendent of certain slides belonging to 
tin- Crown, who wns also collector of the rates 
thereat, alleging that lie had seized certain 
saw logs of the plaintiff's, and was about to 
sell them on the false pretence that the tolls 
thereon had not been paid. The hill prayed 
for an injunction to restrain the sale. A. "de
murred to the hill, on the ground that being 
the agent of the Crown lie was exempt from 
personal liability. The demurrer was over
ruled with costs. //«Acr v. Itunney, 12 Mr.

V. I-UHII.ITY OK Pltl .M 11*al ro Timm Pkk-

1. Contracta of Agent»,

Credit - Vo whom Oivm Jury ] The 
defendants, merchants in Toronto, arranged 
with L. X II. In London, England, for a con
sideration specified, that all goods bought by 
defendants in England should lie charged to L. 
X II. by the various sellers, with whom L. Sc 
II were to settle. The plaintiffs’ agent. K., 
sold goods to defendants on credit, and the 
plaintiffs' draft on L. A II. having been pro
tested. they sued defendants. The evidence 
was contradictory as to lx.'s knowledge of de
fendants' arrangement with L. X II., and as to 
whom credit wns given upon the sale. The 
jury were directed that the plaintiffs were 
bound by lx.’s arrangement for payment, if 
any, made with defendants ; and were asked 

say whether the goods were sold on the 
credit of L. <k II.. looking only to them for 
payment, or to defendants, on their own cre
dit, in the ordinary way. and they found for 
defendants: — Held, that the direction was 
right : but, upon the evidence, a new trial was 
granted on pavment of costs. Creighton v. 
June,. 40 V. C. It. 372.
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Deposit of Promissory Note Col
Inh ml .sii unlji Mi morantluni 1/1 Writing 
Rami \ uriu I tun. \ Defendants. two din-i tors 
of tin- Canada Vowih-r Company, i*lm*«sl in tin*
i i of tlieii w re tar). tlieir ....... i »i I
in,ip for SH.um. in,id,, in November, lx>, pay 
able to i be plaint ifl - on den and, whieh < ' do
posited with the plaintiffs. having a receipt
v>ritteu utidi r it and signed b) their agent,
which expressed that the note was lo be held 
In the plaintiffs as eollateral si-eiiritv foi any 
unretired paper they might at any time hold 
of the company. In an net ion on this note 
the plaintiffs’ agent swore that he look it up
on tin- understanding expressed in the re,-pint, 
which was in t.’.’s handwriting, and In- Is- 
Hexed was signed at tlie same lime; and that 
In- made the arrangement wholly with < "., 
iie\ei' having any voinmunieation with détend
ants regarding it. Defendants had pleaded as 
an eipiilalde defence, and desired to prove.
that iIn note was given in voliseuuem......f a
douhi as to the power of the powder company 
to hi-eouie parties to a note, and as security 
only against the want of such power, and un
til "it should lie conferred upon them by the 
legislature, which was done in May. 1 
without loss in the meatUime to the plaintiffs:
- -Held, that such evidence was rightly reject 
ed. for that defendants having intrusted t\ 
with their note were hound by his agreement. 
Oil which the plaintiffs had advanced their 
money, and which could not be varied by 
pnrol testimonv. Commentai Hank of Can
ada \. Merrill, 21 U. C. It. 358.

Hiring of Servant — Member of Com
mittee. | A member of a committee is not re- 
jiousihle for the salary of a person employed 
by tin- committee t under a joint stock banking 
charter i. before lie Is-cainv a stockholder in 
the bank and such member. Mingayc v. Hur- 
ion, lu C. 1*. liU.

Oral Contract Written Recognition.] 
—An agent’s subsequent written recognition 
of an oral contract, where such recognition 
was made in the performance of his duty in 
tin- carrying out of the contract : Held, 
binding on the principal for the purpose of 
l iking the case mu of tin- Statute of Frauds. 
II.»,,/ v. II a in n, 111 Hr. 231).

Purchase of Land in Agent's Name
Run hu\< Mum'll Ci uh nee. | Where a pur 
< has,- of land was made by a |ierson in his own 
name, but in reality for the benefit of another, 
u personal decree against both for the payment 
of the purchase money was held to In- correct. 
Varol evidence of the agency was held admis 
slide, and the purchaser who entered into the 
contract in his own name, and who was a de
fend.ml. was held a good witness on behalf of 
tin- plaintiff against Ins co-purchaser, the other 
defendant. >,//,<//•/ •,„// v. Hurdett, IS Hr. 117. 
Hi Hr. 111).

Representation liy Agent Ad rant age 
— himu h due of A ijenl. | Where an agent 
does an act outside of the apparent scope of 
his authority, and makes a representation to 
tie- pel-son with whom lie acts to advance the 
private ends of himself or some one else other 
than his principal, such representation cannot 
lie called that of the principal. In such a 
case it is immaterial w lie t lier or not the |m-i 
son to whom the representation was made be
lieved the agent had autlmrilv to make it 
The local manager of a hank, having received 
a draft to be accepted, induced the drawer to

accept by representing that certain goods of 
his own were held by the bonk as security for 
the drafts. In an action on the draft against 
the acceptor :—Held, that the bank was not 
bound by such representation; that by taking 
the benefit of the acceptance it could not I hi 
said to adopt what the manager said in pro
curing it. which would burden it with respon
sibility instead of conferring a benefit ; and 
i liai i lie know ledge of the manager with which 
the bank would be affected should be confined 
to knowledge of what was material to the 
transaction and the duty of the manager to 
make known to the bank. Hiehaids v. Hunk 
uf Suva Scot in, lit; S. C. It. 381.

Sale of Goods I ndisvlosvd Rrincipal.]— 
When- undisclosed principals, carrying on a 
wholesale business, employ an agent to carry 
on a retail business in his own name but for 
their benefit, to sell their goods at invoice 
prices, they are not liable for the price of 
goods of the same kind purchased by the agent 
for himself from other persons, without the 
knowledge or authority of his employers. 
Watteau v. Fenwick, |18'.*3| 1 <J. It. 3Id, 
considered. Heeherer v. Anker, 23 A. It. 302.

Sale of Lands \l intake Absence of 
Consent. | -Where the owner of lands was in
duced to authorize the acceptance of an offer 
made by a proposed purchaser of certain lots 
of land, through an incorrect representation 
made to her and under the mistaken impres
sion that the offer was for the purchase of 
certain swamp lots only, whilst it actually in
cluded sixteen adjoining lots in addition there
to. a contract for tlie sale of the whole e*irop- 
i-rt.v made in consequence by her agent was 
held not binding upon her and was set aside 
by the court on the ground of error, as the 
parties were not ad idem as to the subject 
matter id" the contract, and there was no ac
tual consent by the owner to the agreement so 
made for the sale of her lands. Murray v. 
Jenkins, 28 S. C. It. 505.

Sale of Timber - Collateral Agreement 
in to Deposit. | Defendant’s agent, basing 
without authority contracted in writing to sell 
to the plaintiffs all the pine timber on lands 
of defendant, both the standing timber and 
that cut after a date named, as to the latter 
of which his authority was undisputed, re
ceived from plaintiffs $73 on account of the 
agreement, with the private and oral under
standing that in case defendant’s claim to lop 
cut before the date referred to could not be 
sustained, as turned out to be the case, the 
$75 should be returned. It ap|ieared that as 
soon as defendant was informed of the sale by 
her agent of the standing timber to plaintiffs, 
she aï once repudiated it. «nd in fact that 
plaintiffs had been aware, when they entered 
into the agreement, that the agent had no 
authority to sell it. In an action against de
fendant to recover back the $75 paid to her 
agent, which the hitter retained in his hands:

Held, that the contract was un entire one, 
and that tin- plaintiffs could not recover 
against defendant, but that their remedy, if 
am. was against the agent. Strickland v. 
I nnsittart, IS C. V. 403.

Ship — Supplies - Mortgagees—Owner*.]
-Where one brought an action against the 

registered owners of a certain vessel for the 
value of goods supplied before they became 
such owners, not on the order of the defend
ants, but on the order of one G. C., between
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ami the defendants no relation of 
\ w ,i' jiroved Held, that the plaintiff 

l not recover. Held, also, that it was 
i to tlie défendante to shew tlint their real 

-i xx as that of mortgagees, though oaten- 
, registered owners. The fact that the 

gut the benefit of the supplies ami necee* 
•■s dill not make the registered owner 

Ailton v. W iglc, 8 U. It. 82.
Mail Printing Co. v. Devlin, 17 O. It.

Transfer of Overdue Promissory
Note. | -Where the agent of the holder dis- 
; -s of a promissory note overdue, without 

i i\. though for good consideration, the 
:.iking from him obtains no title ns 

: i he principal. H'eel v. Mucl lines, 23 
i . it. 35*

_• fraud and Misconduct of Agent».
Bailiff l.o»» of Account Hook»—Liability 
■'It, ,iff. | Action against a sheriff for not 

ig, although tlii- debtor had sufficiency of 
At the trial a verdict was found 

• • plaintiff for much less than he claimed, 
ih. . inm for a new trial, which was granted:

il- d, that defendant's statement to an In
surance agent, that the goods, when seized, 

vorili S'i.000, and Ids declarations to the 
dill' - hi creditors that their claims were small
a* ;....... I with iiic value of the debtor's
g xxere evidence of value against the de-

i hai his plat ing a stranger as his 
«g- possession of the goods, with nutlior-

• II them in the shop ns heretofore, who
• satisfactory evidence on such sales,

or mislaid or neglected t<> pre* 
iIn1 hooks of account which would have

1 all these transactions, made him re- 
S1 ; ! » It* for the consequences of his agent's

r i ; and that defendant was entitled 
to no advantage or consideration, because the 
ii""!,-. - uidd not Is* or were not produced. 

liait. 11 V. V. 47'.».
Deputy Collector of Customs Defat- 

A., having been appointed collector 
. gnxe a bond to Her Majesty, con- 

ii.it he should in all things well and 
barge his duty as collector, and ac- 

: and pay over all moneys which
...  into his hands. \<\ He received

m-tructions that all entries were to 
•x him, all permits xvore to be grant- 
-"cil only by him, and payment of all 

■ Ih* made to him, except under cer- 
n -lances: lleld, that, having per- 

deputy collector rightfully to as- 
• I perform duties intrusted to him

I xx as responsible under his Imml for 
n~ of the said deputy. The (Juccn v.
2 V. V. 18.

Fai tor of Estate Misappropriation of 
Dual .tyency.]— M. was ndministra- 

late of K., and was managing the 
1 lor the heirs: he was also one of 

and trustees of K. There was a 
<s"X Ô.'i due for taxes on some property 
- '-late, and M. paid the same with

II the K. estate, directing the agent of 
• io charge the amount to the S.

M did not enter the amount in his 
‘I h the 8. estate as a loan, and. on 

i >. in the accounts which he render- 
- 1 redit for the amount as a payment 

the heirs knew nothing of the I--an

until some time afterwards; they had not au
thorized M. to borrow money ; and he xvaa at 
the time indebted to them as agent in a sum 
exceeding the amount of the taxes; M. after
wards died insolvent, and indebted to both 
estates:—Held, reversing the decision below. 
Hi (ir. 11)3, that the K. estate could not hold 
the heirs of the S. estate liable for the $808.55, 
and was not entitled to a lien therefor on the 
property in respect of which the taxes were 
payable, Ewart v. Steven, 18 (ir. 35.

Knowledge of Principal.] The fraudu
lent act of an agent does not hind the princi
pal. unless it is done for the benefit of the 
principal, or unless he knows of or assents to 
it, or t_nkes advantage of it. tiibbon» v. Wit- 
*on, 17 <>. It. 21H). See this case in appeal, 
17 A. It. 1, and Hums v. Wilton, 28 8. O. 
It. 2U7.

Loan Company's Agent — Borrower’ » 
Cheque.| — The plaintiff, who applied to the 
defendants, through one W.. their agent, for 
a loan, requested them by his application to 
send the money “ by cheque, addressed to W." 
hi accordance with their custom to make their 
cheques payable to their agent and the borrow- 
er, to insure the receipt of the money by the 
latter, they sent W. a cheque, payable to the 
order of himself and the plaintiff. \V. obtained 
the plaintiff's indorsement to the cheque, drew 
the money, and absconded. The plaintiff swore 
that he did not know the paper he signed waa 
a cheque, and there was no evidence to shew 
that he had dealt with W. in any other char
acter than as the defendants' agent, through 
whose hands he expected to receive the money : 
—Held, that it wag W.'s duty to indorse the 
cheque to the plaintiff or to see that he re
ceived the money, and that the defendants, 
who had put it in his power to commit the 
fraud, must ls-ur the loss. Linn v. Dominion 
Soring» and Divestment Society, (» A. It. 20.

Notary — Executor -Misappropriation of 
Money.]—When a testamentary executrix em
ploys an agent as attorney, she is hound to 
superx iso his management of the matters in
trusted to him and to take all due precautions, 
atyl cannot escape liability for the misappro
priation of Iumls by such agent, although 
lie was a notary public of excellent standing 
prior to the misappropriation. Loir v. (inn- 
ley. 18 8. U. It. 085.

Purchase of Land -Misrepresentation» 
of Agent. | I,., as daughter of a L". K. Loyal
ist. jnid I... ii granted a lot of land, hut in
182Ô left Canada for the United States, where 
she hail resided ever since. Various persons 
took possession of the land and improved it 
so that it was worth £2,1 NNI. C sent his agent 
to L. in Michigan, to treat for the purchase 
of her interest. This agent made numerous 
false representations as to the position and 
value of the land, and as to the intentions of 
his principal, and thereby induced L. to convey 
her interest in the land to C, for an incon
siderable sum : Held, that the representations 
made by the agent were material, and to ho 
considered in weighing the bona tides of the 
contract, which was ordered to he cancelled. 
Latham v. Crosby, It) (ir. 308.

Railway Freight Agent Fraudulent 
Receipt.]—C., freight agent of respondents at 
Chatham, and a partner in the firm of It. & 
Co., caused printed receipts or shipping notes 
in the form commonly used by the railway
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company to be signed by bis name ns the com
pany ' agent. in favour ni It. X Co. fur Hour 
which had never in fact born delivered to tin* 
railway conipany. The receipts acknowledged 
that the company had received from It. X Co. 
the Hour addressed to the appellants, and 
were attached to drafts drawn by It. X Co., 
and accepted by appellants. C. received the 
proceeds of the drafts and absconded. In an 
action to recover the amount of the drafts: 
—Held, that the act of C. in issuing a false 
and fraudulent receipt for goods never deliv
ered in the company, was not an act done 
within the scope of his authority as the com
pany's agent, and the hitter were therefore not 
liable. Lib v. (Jnat Western It. IV. Co. of 
Canada, 3 S. V. It. 17». K A. It. 41». V-' l 
C. It. »0; Oliver \. Great Western It. U Co.. 
28 C V. 14.1.

Sale of Timber — Purchase .I/oary — 
Failure In Fan. | The plaintiff, assignee of an 
insolvent estate, claimed from the defendant, 
a creditor of the estate, an account as to his 
dealings with timber limits assigned to him as 
security, and payment of any balance. I‘art 
of the timber had Iteen placed in the hands of 
K. X Co. for sale: Held, that the defendant 
was not liable for a loss occasioned by K. X 
Co.'s failure to pay oxer part of the price of 
the timber sold bv them. Itell v. Liasse, 12 
A. It I

Settlement of Accounts 1/isrrprescn 
tation* 11/ .tpen/.l —In consideration that the 
plaintiff would act as agent for the defendant 
in the purchase and consignment of furs to 
the defendant, and assume one-third of the 
losses to tile extent of $3,0»0, nil losses above 
that amount to be borne by the defendant, 
lie agreed to pay plaintiff one-half tin1 net 
profits of each year's transactions. The plain
tiff impugned the bona tides of a settlement 
which lie had been induced to make with the 
defendant, acting through an agent, and the 
court, being satisfied that the settlement had 
been secured by the fraudulent misrepresents 
lions of such agent :—Held, the plnintiff en 
titled to an account of the transactions and 
an inspection of the books of the defendant, 
notwithstanding the provisions of the -tatute 
3» Viet. c. 2T». s. I lit. S. ». 1877 r. 133. ► 
•It. It offer* v. I 11 ma a a, 27 Hr. I.'IT.

Treasurer of Municipality Hank 
Overdraft Dual I?/-m i/. | line s was tfe.i*- 
tirer of tin- county of Middlesex and agent of 
the <lore Hank, lining his office for both pur
poses ill the same building. The coum il had 
no account uiih the bank, and did not direct 
S. xx here to keep his funds as treasurer, and 
he had altvays received enough to meet all 
disbursements for the county, lie did. Im.v- 
ever, open an account wit It the bank, xxiihout 
tin- knowledge of the council, and having mis
applied the money> of the council, overdrew 
that account, without the knowledge nr ail’ll- 
ority of the hank, nearly Is.inhi. for the pur 
pose of paying debts due hx the county for 
interest mi debentures and other claims, which 
lie ought to have paid out of the moneys re
ceived b.x him as treasurer. The coupons mi 
some of these debentures xvere stamped h.v 
S.. as paid by the time Hank S. having ah 
sconded. the hank sued the council for the 
amount thus overdrnxvn. as inone.x paid to 
their use. Ib-ld, that no portion of it could 
lie recovered. (Vore Itnnk v. t'ounlu of Hid
dit-s. I» v. c. it.

--------- Discount—Scope, of .1 uthorily.) —
On the 22nd August. 187». the defendants' 
account at the Bank of Montreal was over
drawn $1,137.(14. A resolution of the council 
xvus thereupon passed authorizing the mayor 
to borrow from some banking institution a 
sum not exceeding $2.(NM). to meet the current 
liabilities until the taxes xvere available, and 
authorizing him and the town clerk to sign 
the necessary documents therefor, and to affix 
the corporation seal. On 2nd September a 
promissory note, in accordance with this re
solution. xvas made, and xvas discounted at 
the Bank of Montreal, and the proceeds placed 
to the defendants* credit. On 3th September 
a similar note xvas made and discounted at 
I lie plaintiffs’ hank, where the defendants hud 
kept tn account, but which xvas virtually 
closed, though there xvas a small balance still 
remaining to their credit. The last note was 
in fact fraudulently procured to Is- made and 
discounted by one T., who was the defendants’ 
clerk and treasurer, and xvho xvas in default, 
to cover uti his defalcations, hut of this the 
plaintiffs knew nothing. T., as such treas
urer. then chequed out of plaintiffs' hank 
$1,1 hi» of this amount, which he deposited to 
the defendants" credit at the Bank of Mon
treal, and then paid it out on corporation 
cheques for authorized corporation purposes: 
—Held, in an action for money had ami re- 
coived. that the plaintiffs xvere entitled to re
cover the $1,(13», for that T.. though acting 
fraudulently, had acted in a matter within the 
scope of Ids authority, and tin* defendants had 
received the benefit of the fraud. Mol sum 
llank v. Town of U rock ville, III ('. 1*. 174.

3. Torts of Agents.
Arrest -Power to Collect l/owr;/.]—Plnin

tiff brought a suit in chancery against the 
defendant and S. and XV.. which xvas referred 
to arbitration, and an axvard made thereon 
against plaintiff for £12» to W.. ami £134 to 
defendant. This award xvas made a rule of 
court h.v an ex parte order, ami an attachment 
xvas issued h.v \V. for both sums of roomy, 
the defendant having previously assigned all 
his interest in the axvard to XX'.. and given him 
a general power of attorney to collect the 
amount : Held, that the poxver of attorney 
given by defendant to XX". being a general 
poxver to collect the money due on the award, 
and to do all nets relating thereto, lie. \X\, 
must be presumed to have been acting for the 
defendant, who xvas therefore responsible for 
the arrest, w U..... v. Brceker, il c. P

Assault and Imprisonment -Officer "f 
Ship Scope of I ulinn ilji. |- The plaint iff. 
xx ho li.ol purchased a special excursion ti-ket 
ftoni Toronto to Niagara and return on the 
Mime day by a steamer «if tin* defendants, which 
ticket had Ims-ii taken up h.v the purser Oil 
that day. claimed tin- rigid to return by it «"t 
the following day tinder an alleged agreement 
with tin* purser, which the latter denied ("hi 
the purser detiiiinding plaintiff's fan', and the 
latter refusing to pay it. the porter, by the 
purser's direction, laid hold «if a valise xvlneh 
the plaintiff xvas carrying and attempted to 
take it and Imhl it for the fare, whereupon a 
scuffle ensued, and the plaintiff xvus injured:

Held, that the purser xvas not acting within 
tin* scope of his duly in thus forcibly attempt
ing to take possession of the valise, and the 
defendants xvere not liable for his act. It ap- 
penri-d that the purser had beeu summoned
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l'i.iimiff before » magistrate l'or tbe 
i. mill a linn imposed. which lie paial. 

!1 i \\ i!-"ii. f'.J. -This under 32 & 33 Vlct. e.
l.'i 11 • i. though a release to the purser, 

: i u.it <.institute any bar to the present ac- 
: !lm i11st the company. Held. also. that

.cl iniiirisonment of the plaintiff by 
• purser in his office for non-pnymem of 

.. not being an not which the defen- 
- themselves could legally bu» done, the 

m- were not liable for it. Fimrson v.
\ <■! Xavigolion Co., 2 <). it. 528.

Conversion of Grain - Warehouse — 
1 nrilii of Warehouseman.]- The plaintiffs 

i ,i"d grain at Seaforth in the warehouse 
T. from whom defendants held ware- 

. • receipts as security for certain notes. 
, left the country. It., defendants'

ai Sen forth, was advised by their so- 
i r to get authority from him to sell the

red b* i heir receipt». 11 
• •llowi'd T. to tic Stales, and obtained 

luthority i.> sell all the grain in 
tse belonging t" hlm. Tbe plain- 

■-•••«I that, acting under colour of this 
h' i .I x. lie converted wheat belonging to 

in the warehouse, for which they 
i trover against defendants: Hold, 

■ i so. there was evidence to go to the jury
• : . lid.mis responsible for II.'s acts, 

/l'ny-i/ t uiiiii/iua It'inl, 2tj 1". (J. It.
4i:..

Doctrine of Agency. | In torts the prin- 
■ agency does not apply; each wrong- 

i principal. Ontario hula» I rial Loon 
/ /im itment Co. v. Lindsey, 4 O. R. 473.
Exclusion of Lessee Agent of Com- 

/-U. l lu- agent of an insurance company 
i " negotiated for a lease to the plain- 

'ii" were barristers, &<-.. of one Hat of 
i iii.v'h offices for three years at #tHK> 

i i. and executed the lease on the part of 
.my. containing the usual covenant 

i enjoyment, and received the rent.
I •• i.iniak'T of the whole building, who 

i distance, locked tin- outer street door 
h" '• t- in., thus excluding tin- plaintiffs after 

l " iv. and the agent refused to let them 
lv unless they got the caretaker to 

Held, i hat t lie company were i e 
T lor this act of their agent, which
u 11' a denial of the plaintiffs' rights

I'-a-e. Much Minin v. ttognl Ins. Co.,
• i < . 11 316.
Negligence -Action against a /tank for 

' ' I'aid mi Forged I ndorsi mints - \c-
l(/«a/ Fstoppil.| — See Agrieul- 

mid Loan Association v. Fed- 
U x R. 102.
i 'orpora t ion t 'on 11 ndor.] —Act ion 
•iidanis for negligence in setting 

n* clearing a road allowance. It ap- 
it the work was let by contract, and 
■-nitractor set out tlie lire: Held, 
"■mis were not liable. Carroll v.

• a of 1‘lymiiton, It C. V. 345.

'•ants of Croira.]—A petition of 
'f not lie to recover comix-nsatlon

i rown for damages occasioned by 
•e of its servants to the property 

i udual using a public work. Itcgina 
lam. 7 S. C. 11. 2111. Se«- also Mus-

• • o. v. The Vs,oi. 2b (ir. 5tl3;
' McLeod, 8 8. C. II. 1.

S'ri nnts of Municiiml t 'orpm ation 
" Iti's/miiilcal Superior." |- See McSorley v. 

Maxtor. tic., of City of St. John, ti 8. C. It.

Trespass to Person — Members of 
Lodge. | Action for damages caused by ill- 
usage upon the occasion of initiation into a 
secret so<-iety i.lability of lodge for nets of 
mi-mhers during the ceremony. Knicer v. 
1‘hirnim Lodge I. It. <>. F., 7 O. U. 377.

VI. rowKR and AuriinitiTV or Aoknt.
1. Agents of Corporations and Companies.
Agent of Bunk IHseounling.] lx , 

agent of a bank and also a tnemlier of a busi
ness lirm. procure.I accommodation drafts 
from a customer of the hank, which he dis
counted as such ngcnl, and, without indorsing 
them, used the proceeds, in violation of his 
instructions, in the business of his firm. The 
lirm having become insolvent, tbe <iuestion 
arose whether these drafts constituted a debt 
due from the estate to the hank, or whether 
the hank could repudiate the act of its agent 
and claim the whole amount from the solvent 
acceptors Held, that the drafts were debts
due ami owing from the Insolvents to the 
hank. Semble, that the agent being bound to 
account to the bank for the funds placed nt 
his disposal, he became a debtor to the bank, 
on bis authority being revoked, for the amount 
of these drafts as money for which he had 
failed to account. Merchants Hank of Halt-
I nr x. wi,,,him. 19 s. <:. it. 58.

Agent of Insurance Company IVdirrr 
of t onditions.\ A person not an officer of 
an Insurance company, appointed to investi
gate the loss and report thereon to the com
pany, is not an ng. .it having authority to 
waive compliance with conditions precedent 
to liability, and if h - lias such authority lie 
can not. after the fifteen days for delivery of 
proofs have expired, extend the time without 
express authority from his principal. !//«• 
Assurance t o. v. Itrouncll, 211 S. C. II. 537.

Neither the local agent for soliciting risks 
nor an adjuster sent for the purpose of in
vestigating the loss under u policy of fire in
surance. lias authority to waive compliance 
with conditions precedent to the insurer's I in - 
bility or to extend the time thereby limited 
for their fulfilment, and as the policy in ques
tion specially required it, there could Is- no 
waiver unless by indorsement in writing upon 
tin- policy signed as therein sis-rified. Atlas 
.Assurance t'o. v. Brownell, 2tl S. « '. It. 337, 
followed. Commercial I nion Assurance Co. 
v. Marge son. 29 8. It. Ii»l.

Foreman of Railway Company Con-
lroot,] Where .......... ly et ......... of ihe < on-
tract to carry was that tin- foreman of the 
freight department m one of the defendants' 
stations agreed to have certain trees forward
ed to a station not on tin- defendants’ line, 
hut on one connecting therewith:—Held, that 
this was évidents» to Is» submitted to a jury of 
a contract to that effect, binding tin- defend
ant», and that u nonsuit was wrong. Met I ill 
v. tihand trunk U. It. Co.. Ill A. It. 245.

Manager of Insurance Company Ite-
tainer of Solicitai Special Work. | Toe gen
eral manager of a company had authority to
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do ads which occasionally required legal ad
vice : IIi'M. that lit* had implied authority to 
retain u solicitor whenever in his judgment it 
was |ii'udeiit to do so, hut that such authority 
eeasvtl on the suspension of the company. 
Clarke v. I nion I in Inn. Co., Cation'a Case, 
in P. It .'«ID.

A solicitor for a company is entitled to 
charge such company for special work and 
journey* undertaken at the request of in- 
dividuul directors ami the general umnager. 
lb.

---------Agreement an to Winding-uii.] -
Kemble, that even if a general manager of a 
company positively agreed that any winding 
up proceeding that should be necessary 
should be taken in Ontario rather than 
else where, this would not bind the company, 
for the business of the manager is to manage 
a going concern. It is no part of his duty nor 
within his power to arrange about putting an 
end to it. In n Hilton .Unheal and (Jeneral 
Lift .1.1x11 runee l u., 11 U. it. 478.

MaiiftKiuK Director of Railway Com
pany Itn laic | Held, that proot merely 
tlint twas defendants’ managing director 
was not sufficient evidence under HI Viet. c. 
25.'$, ss. in. 20, of t Vs authority to enter 
into a certain contract with plaintiff : but it 
should have been shewn that his net was in 
accordance with the powers conferred on him. 
Held, also, that the plaintiff was not (upon 
the factsi au agent of defendants within s 
17. so as to require his appointment by 
by-law. 1 a til or v. i oliuarg, Peterborough, and 
Marmora It. It. and Mining Co., 24 ('. P.

Secretary of Trading Company
Scope of Italien -Contrai l. | The plaintiffs 
were a company incorporated under <\ S. t'. 
c. tiff, and 21 Viet. c. 10, for the manufacture 
and sale of cheese. X- . On the 10th August, 
187*. a written agreement was entered into 
between on. ('., the plaintiffs' secretary and 
salesman, and one M„ on Is-half, as was slat
ed, of the plaintiffs ami defendants respective
ly, which was signed by ('. and .XI., for 
the sale of the whole of the plaintiffs' July 
cheese, as also of their August, September, and 
October cheese, at prices named : Held, that 
(J., in entering into the contract for the plain
tiffs. was acting within the scope of his em
ployment and duties; and that the defendants 
could not deny M.'s authority to act for them, 
for they had adopted and ratified the agree
ment. Mlnil chnne Co. v. Leaning, 111 C. 
1*. 272.

Sec Hanks anii Hanking, I.- Hit i s or 
Ext HAXiiK. V III. 1. 2—Company, IV In
8URANI i, III. l, V. 8.

2. It ilia and Note*.

Implied Authority — Purchaae of 
Good*. | It was proved that one 11. was clerk 
or agent for defendant in keeping n store nt 
L, and that defendant had once sanctioned 
bis purchasing certain goods :—Held, that this 
gave no implied authority to !>. to sign de
fendant's name to negotiable paper, and that 
the jury were warranted in finding that de
fendant had given I». no authority to pur
chase goods of the plaintiff. Ileothficld v. 
Van Allen, 7 0. P. 34«.
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Partnership Mutual Authority.]—In nn 
action against It. and S., a firm of solicitors, 
on promissory notes indorsed by It. in the 
naine of the firm, it was proved that on other 
occasions K. had indorsed in the same manner, 
and. as witness believed, with it.'» know
ledge. but it did not appear what the consid
eration was for the indorsements sued on. or 
that S. knew of them:—Held, sufficient evi
dence to go to the jury of a mutual authority ; 
and a verdict having been found for the plain
tiff. I lie court refused to interfere. Workman 
v. 1/« A untry, 21 U. C. It. «23.

Power of Attorney -Conatruction.]— A 
general power of attorney to an agent to sign 
bills and notes, and to superintend, manage, 
and direct all the affairs of the principal, giv* 
him a power to indorse notes. Auldjo v. Mo 
Ihiugull, O. K. Ml.

--------- Iti vocation—Act mo under.] I le-
fendant, on the Nth August. 1st Iff, gave a bond 
to the plaintiffs conditioned to pay. to the ex
tent of .$2.inhi, debts then due or to he in
curred to them by the firm of M. X (}., carry
ing on business at Halt, whom the plaintiffs 
had heeli supplying with goods. In July or 
August, I Miff, I ». went to Huffalo, telling XI. 
that lie was going to leave the firm ; and lie- 
fore going, in June, he gave to defendant, his 
uncle, a power of attorney, which recited his 
intention to reside some time in Huffalo. and 
that his interest in the linn would continue 
notwithstanding, and authorized defendant to 
carry oil the business, with power to close it 
up, and to sign hills, notes, &c„ in (i.'s name, 
or that of the firm. After lie loft, the sign, 
by defendant's direction, was changed to XI. 
X tV. hut defendant told XI. to give notes in 
the name of XI. X <i. to the plaintiffs for 
goods supplied after the date of the power of 
attorney. In June a notice of intended, and 
in September a notice of actual, dissolution 
was published in a local paper, of which the 
plaintiffs were not proved to have notice. In 
April, 1MSI. XI.. w itli defendant's knowledge, 
signed notes in the name of XI. & (»., payable 
at different dates, for the balance according 
to an account then rendered, and a separate 
note for goods bought in XInreh previous; 
and in September. 1S«4, defendant, in writ
ing to the plaintiffs, expressed his hope that 
it would '"..n Is- an advantage to them to 
continue their account with M. X <». without 
his guarantee. (1. returned to Unit in Sep
tember. I Miff, and was employed in the hank 
of which defendant was agent; but he said 
lie had not authorized his name to be used 
to the note given in April. 18«4. In nn ac
tion against defendant on this bond, the court 
living left to draw inferences of fact:—lldd, 
that (i.’s return from Huffalo. without in 
any way interfering with defendant, was not 
a revocation of the power; that notwithstand
ing the dissolution, which must be held to 
have taken place in September, 1 Stiff, he might 
permit his name to lie used as it was in clos
ing tip the business : that the power sufficient
ly authorized defendant so to use it: that 
the Inference from the facts was, that in "liât 
he did he was acting under such power ; and 
that defendant therefore was liable for the 
purchases made in March, 18«4. Bryce r. 
Uovidton, 25 V. C. It. 371.

---------Scope of Authority.]—The plaintiff*
sued defendant, an executor of E . m in
dorser of three notes payable to “ the exe- 

: eutors of the late E., ’ two being indorsed
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•' !’•. ig'-iit of 1 lie executors of the late E.,” 
nu 1 il-- ihiril " the executor* lute E.. per pro. 
It H. held ii power of attorney from the 
«*• .'nrs. by which they as executrix and 
< iim|s authorized him (among other 
tli g- ' lor them, ns such, to make and indorse 

- .i Ii notes as might be requisite in the
1 -1 ment of the estate. These notes, ii np-

I. "ere received by It. from the makers 
r il' !iis due to the estate, and given by him.

: d :i< above, to M.. one of the executors. 
■ i- largely indebted to the estate, and 
.a dillieuliies, M. telling him that lie 

I to get them discounted on his own nc- 
Tliey were so discounted by the jilain- 

i i whom M. owed a large sum. and who 
no inquiries as to the extent of It's 

mi>. or the circumstances under which 
M i d them. Itefendant knew nothing 

miller until after the notes fell due.
I : iirt being left to draw Inferences of

the question being the personal lia- 
ot the defendant: Held. (It that the 
"'•'ins were sufficient in form: but lût

Ing for the purposes of it.....state,
it' " not within the authority given to 
M t Ment of which it was plaintiffs' duty 
to ertuin : and a nonsuit was ordered.
I"; .is to the effect of a power given by

•.lor. Semble, that it may authorize 
tie' iitorney to charge him by acceptances, 
X in his own right, for otherwise it would 

I'-.ry. but only for the payment of tes- 
debts. (Jon Itank v. Crook». 20 V. <’.

It 251.
W! ere. b.v a document indorsed "procura- 

ti" • . . lierale et spéciale." a wife being sole 
" .instituted her husband " son procureur 
f - spéciale” to administer her af-
II 'peeifying such acts as drawing bill* of
•' and making promissory notes: -
II ! ihat a wife's liability extended to all

"ly notes made by the husband, and 
t limited by art. isi of the < i\|| code 

notes as were required for purposes 
Itninistration. nanquo d'Hochelaaa 

\ •/• ./' i .1 11 stir» | A. v. 012.
" mi agent accepts or indorses “per 

H ilie taker of a bill or note so accepted 
i d t - d is bound to inquire as to the ex- 

: the agent’s authority : where an agent 
1 authority, his abuse of it does not 

a bonft tide holder for value, Hryant v. 
• <ln /’< «;>/«, Hryant v. Quebec Hank,
[h ' I A. 170.

Want of Authority -Co-cxccutor.]—• 
V - linst J. S. M. and J„ his wife. M. 
^ I W. V. as makers of four notes signed

..... of the estate of the late w.
i i ”, .1. S. M." M. N. was called as a 
by I'laintiffs, and proved that J. S. M. 

nt.'d the affairs of the estate since 
•ith. end she had left it to him to 

1 ' lie thought best in winding it up: but 
! 'I.e never gave him power to make

III •1 -"iinlly liable ; and that she knew no-
the-e notes :—Held, that, though J. 

•s 1 in i - lit have sufficient authority as re- 
! tie- estate, be clearly bad none to 

defendants personally, ns they were 
Mi1 .. <,ore Hank v. Meredith, 2U U. C. It.

Kttoppet tiy Conduct.]—In an ac- 
■ "st the indorser, it appeared that his 

I been written by the maker, his 
' ■ i <nd there was no evidence of express
111 1 but it was proved that defendant
n and afterwards indorsed for his
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nephew on purchases by him from these plain
tiffs, and that when payment of this note was 
demanded from him lie had asked for time, 
and had not denied his indorsement until some 
months afterwards, when the maker had ab
sconded. IIis excuse was that he kept no 
memorandum of his indorsements and sup
posed it was right : Held, that defendant h id 
precluded himself by his conduct from disput
ing his liability; and the jury having found in 
his favour, a new trial was granted without 
costs. Hratt v. Drake, 17 II. C. It. 27.

In May, 187.1. II. It. & Co. being indebted to 
plaintiffs bank in $i$0,ll0<), It. executed a mort
gage as security therefor, reciting that it was 
for money lent on notes made hv It. and in
dorsed by the firm, by defendant, and by Mrs. 
I*. In October, the indebtedness having in
creased to $*.M),IKM), the hank required as fur
ther security a mortgage from defendant lor 
$25,000, and one from Mrs. I*, for a like 
amount. The mortgages were similar in form, 
and recited that the firm's indebtedness, being 
for moneys advanced on promissory notes 
made and indorsed as before stated, exceeded 
$25,1 Nto, and that such mortgage was given ns 
collateral security for that sum, part of said 
Indebtedness, whether represented by the notes 
then under discount, or by renewals or by sub
stitutions therefor, and similarly made and in 
dorsed. There was a covenant for the pay
ment of the indebtedness represented by said 
notes when due, or by any renewals or substi
tuted notes. It. had lieen signing defendant's 
and Mrs. I'.'s names as indorsers to the notes, 
with their consent as be alleged, but which 
defendant denied: and to prevent the Imnk 
noticing any difference between the signatures 
to the notes and to the mortgage. It., with 
defendant's assent, signed defendant's and 
Mrs. I'.'s names to the mortgages, which they 
subsequently acknowledged before a witness to 
be their signatures. h< fendant alleged that 
be then believed tlie indebtedness to he only 
$00.000, being told so by It., but about three 
weeks afterwards lie discovered it to be 
$00,000. and be then said nothing to the hank 
about it. After the mortgage was executed 
the notes were renewed from time to time 
down to the insolvency of iho firm in 
1877, by It. writing defendant's and Mrs. 
I'.'s names as indorsers, as he stated, 
with their consent, hut which defendant 
denied. The hank brought actions respec
tively against defendant personally, and as 
executor of Mrs. 1'., who had since died, on the 
covenants In the reepei live mortgages and also 
on the indorsements. The jury found that de
fendant did not authorize It. to indorse for 
hint, and that defendant, when he gave the 
mortgage, supposed the debt to he only $t!0,- 
(mmi. The court granted a new trial, holding 
that the jury should be directed that the bank, 
under the circumstances, were warranted in 
accepting paper “similarly indorsed," I. e., in 
the same writing ns the signature to the mort
gage; and that defendant should not lie per
mitted to repudiate bis indorsements oil the 
renewal notes, not having disclosed to the 
nank IV» want of authority. As regards Mrs. 
I'.’s estate, a new trial was refused, defendant 
as executor not being deemed to have assented 
to the use of bis name. Mcrchantn Hank v. 
iio*t wick, 28 C. I*. 450.

3. Collecting and Receiving Money.
Implied Authority.] Where nn agent 

is empowered not merely to sell, hut “ to
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Bell and comey,” authority to receive pay
ment of the purchase money is implied. 
Furquliarnun v. II illtaniuon, ) Ur. l»ff.

Mode of Payment llanl,> is Cullrvtiun 
- s< l «If. |- Hankers are subject t<> the prin
ciple» of law governing ordinary agents, and. 
therefore, hankers to whom as agents a bill 
of exchange is forwarded for collection, can 
receive payment in money only, and cannot 
hind the principals by setting oil' the amount 
of the bill of exchange against a balance due 
bv them to the acceptor. Ilonoyh V. Uilh a- 
|»ie. J1 A. It. 2U2.

--------- huuranc* lycnt Cheque.] De
fendant, through one II.. the plaint ills' agent, 
effected a life policy with the plaintiffs. It., 
who had authority to receive the premium, 
brought the policy with the receipt for the 
lirst premium, issued from the plaintiffs' head 
office, to defendant, who was in charge of a 
branch of the bank at which II. kept his nc 
count. Ih-fendant drew a cheque on another 
branch of the bank, and II. requested him to 
place the amount to the credit of his bank 
account, which was done in the usual way, 
and tin- cheque charged to defendant : hut 
lb's account was at the time overdrawn, and 
lie afterwards became Insolvent : Held, that 
lie- payment thus made to II. was a payment 
to the plaintiffs. .Lina /,i/c Inn. Co. v. Ure t n,
38 i « i; iv.'

- Money. | Alt agent instructed to 
receive payment lor his principal, cannot as 
a general rule accept anything but money. 
Irani v Uore I Hu tint Mu hml I nr Inn. In., 
J O. II. 4M.

Power of Attorney Cunstnivlion l{< 
h ase | The plaint ill's by a power of attorney 
authorized otic .1. II. to take such proceedings 
as la* should think proper to secure, or lor 
the recovery of, a judgment against tlie de 
fendants, and to accept any security for the 
whole or any part of the same, and upon such 
terms as should seem meet, and to give t me 
for payment, and to execute ami do all agree
nients.   Is. matters and things that might
he expedient or necessary in ilie premises. 
Voder this power J. II. executed for llie plain 
tills a deed of assignment made by the def. m! 
ants, dated JOtli July, 1H5N. which contained 
a release from all other creditors who should 
execute the same. This action was brought 
to recover the amount of this judgment, to 
which the defendants ideaded the release so 
executed : Held, that by the power lio auth
ority was given in compromise or accept a 
part in sal M'uetion of the whole, the general 
words therein applying only to what imme
diately precede lhem. that is. the accepting 
of security, and the giv ing of time ; and, there
fore. licit defendants were not released, limn

13 v r •
Itrvoenlion \olive -.Xdininislra- 

for. | A person intending to take out letters 
of administration, executed a power of attor
ney to a creditor of the intestate, authorizing 
him to receive all moneys due the intestate. 
The power was given upon an agreement that 
the attorney should pay himself out of any 
money lie should receive. The appointor 
afterwards revoked tlm power, ami then took 
out letters of administration: 11 eld. revers
ing the decree below. 17 Ur. tiJl. that the 
power was not valid against the administrator, 
and that payments made to the attorney by

a debtor after administration granted, and 
with notice of the revocation, were unauth
orized payments, and did not discharge ilia 
debtor, sinrlair v. Uvuar, 11) Ur. 51).

Salvage Moneyn.]—A crew of sail
ors, claiming salvage from the owners of a 
vc- • : picked up at sea. gave a power of at- 
torm v in I'., authorizing him to bring suit 
or otherwise settle and adjust any claim 
which they might have for salvage services, 
Ac.: Ibid, affirming the decision in .'I Kx.

IV ff.'l, that l*. was not authorized in !•••- 
ceive payment of the sum uwarded for salvage, 
or to apportion the respective shares of the 
sailors therein. Chun lull v. Me Kay, In re 
I In •' Quebec," JO S. C. It. 47J.

Receipt I‘oleer lu Uir<.\ An agent 
appointed to receive money for another, must, 
in i lie ordinary course of business, be his 
agent also to give a receipt 1'or it. Ilnlnun v. 
smith, in ur. aw.

4. Execution of Deeds.

Notarial Contract Statute of Frauds.]
The ante-nuptial contract In question was 

not signed by the parties, hut by the notaries 
in their own names, they having full authority 
from the parties to do so: -Held, that this 
was a sufficient signature within the Statute 
of Vramis to hind the partie». Taillifer v. 
Ta ill ifer, 111 O. It. ffff7.

Power of Attorney innit/ninnit of Chat
tels Filmy. | An assignment of chattels, in 
addition to the conveyance of the property, 
contained a power of attorney to the assignee 
to lake and hold it, hut was void under the 
statute as an assignment, for want of tiling :

Ibdd, that the assignee's right could clearly 
mu be sustained under the power of attorney. 
W ilson v. Kerr, IS U. 0. it. 470.

- - Fsevuliny Heed.]—A. received from 
II. a power of attorney to sell lands. Vmler 
the power A. delivered to a deed professing 
to he made as follows : '* Between A., by
and under power of attorney, hearing date, 
Xc . by and from one IV. Ac., yeoman, of the 
lirst part, and ('. of the other part." Through
out the deed A., the said party of the lirst 
part, was made the grantor, and the deed was 
thus executed : Signed A | L.K. |. signed C. 
I L.S. | : Held, that II.'s interest did not pass 
by ilie deed. Semble, that, well If It. had been 
made the granting party, the deed would have 
been inoperative from the informal mode "f 
execution. Haeknlvdvr v. Hand, 5 V. C. It. 
51» I.

Mode u I F.jeentiny lived —Fraud. 1 
Held, that the execution of a deed by a person 
in the name of and representing himself to ha 
another, may he forgery, if done witli Intent 
to defraud, even tbongo he has a powet 
attorney from such person, hut fraudulently 
conceals the fact of his living only such at
torney. and assumes to lx* the principal. In 
rv Heyma v. Uould, 'jo C. 1*. 154.

— - Revocation Release of Itoieer.]
The demandant on the nth March, 1 Stiff, exe
cuted a power of attorney to one M. to dr 
maud her dower in all lands of her late hus
band, to compound for her claim, and to nr 
cept such sum in lieu thereof, either bv an
nual payments or lu one sum, as be abould
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tiniik lit. nml to execute releases of such 
duA.T. • Mi the -ml May he released, in her 
name, to defendant* her dower in the land' 
in quoi ion, for u consideration expressed of 
51"". bill M. swore that he agreed to take 

in*, and that this was not paid until July. 
I 1 mv\cr was revoked on the ‘-'did May, and 

the jury found that the release had been pre- 
. xe.-uted : Held, that the power to 

p ,.i-v was not conditional upon receiving a 
rfidi payment or an agreement for an an- 
unity; that the difference between the sum 

1 Miied in the release and that received by 
M . -mid not avoid the release, and that the 
iiMiahls therefore were entitled to succeed, 
in mi x. Commissioners 0/ t'obourg Town 
h i.«f. Zl I ". C. It. «Ml.

.Seal ('unn itunrr of Land.]- A 
power of attorney and contract of sale a<- 
k edged before a notary in l<ower Canada 
1 instrument not under seal), will not 

ri/" a conveyance of lands in this l’rov-
d. Sheldon \. Irmstrong, Taj

Suffirirnvy Covenant.] — The 
ni sued on l for the payment by the 

ii .. r of a mortgage to defendant, nssign- 
1 . ,'.x defendant to plaintiff 1 had been exe
cuted Iv- one c„ as attorney for defendant, 
il 1.' his uhsence from the country, under 
a : - r which authorized him only to collect
ii 1 - nml to execute all such deeds and per- 
f*h in all such acts as might l>e considered tie-
........ and proper concerning the business
"i "tidani ; but it was proved that the de- 
!"• 1 "i!. before leaving, ngns*d to give this
c mt. and told the attorney of it. in con- 
' , . me of which the latter executed the deed, 

1 d the monej : l laid, 1 hal under
• • in iiinstaticcs the authority was sulfi- 

a nd defendant could not refus»» to be 
I 1 by the covenant. Darlnuj v. McLean, 
- 1 < It. 3?.\

Want of Authority -Estoppel by Con-
Fo ao action by L sjroloal A., the

I 1.. e was release by deed. On the trial it 
« i' proved that A. bad executed an assien- 

tnr benelit of creditors, and received 
autlmrity by telegram to sign the same lor L.

i' dated 8th October. 1881, and
afterwards, with knowledge of it, h. con- 

i" semi goods to A.., and on 0th No- 
1. lsM, lie wrote to A. as follows: “I 

have done as you desired by telegraphing you 
t" .ii deed for me, and 1 feel confident that 

M-o that I am protected, and not lose 
• in by you. After you get matters ud- 

"■d I would like you to wml me a cheque 
• • • In April, 1880, A.

"i t- .1 letter to I»., In which he said: “In 
1 more I will try again for myself, and

I ........ pay you in full." In November,
Is-1 the account sued upon was slated:
II I the execution of the deed oil his 

being without sufficient authority.
b .x i< not bound by the release contained 

n. and never having subsequently 
I to the deed, or recognized or acted 
". In* was not estopped from denying 

bail executed it. Lawrence v. .lmier- 
ITS. C. It. 341).

5. Salt and Purchase of Hoods.
Exchange at Goods - Misappropriation 

1» .lye*»t -Xoticv—Itatifivation.]—The plain

tiffs delivered to one It. some cultivators for 
tin* purpose of selling, as their agent, for cash 
or good notes. Three of these he exchanged 
w ith the defendant, who was aware of the fact 
of agency, for a buggy, which he sold and re
tained tiie proceeds. It was shewn that on 
a previous occasion It. had traded a cultivator 
with oin M lur a horse, which ne >i.id and 
gave the plaintiff* a forged note purporting 
to Is* that of the purchaser: and on the same 
day he traded another cultivator with one 
If., for a watch and ST. hut for this also it 
was said lie returned a note to the plaintiffs. 
It was not shewn that defendant knew of 
either transaction, and the plaintiffs had pro
secuted Ü. for the forgery. In an action of 
replevin the jury gavi- a verdict in favour of 
the defendant, but the county Judge in term 
set it aside, and directed judgment to be en
tered for the plaintiffs, which on appeal was 
allirmeil with costs. Stewart v. Hounds, 7 
A. It. 515.

Extent of Authority Terms — Com 
spondenre.]- Ilefemlnnt. living in Ixmdon, 
ami having 5,000 bushels of barley'in his ele
vator there, employed A. & K.. brokers in 
Toronto, to sell the same, giving them a 
sample, tin 8th June A. & K. wrote defen
dant: “We have put under offer, subject to 
your approval, your lot of barley, say 4,000 
to 5,000 bushels, cash 6Uc. net to you in your 
elevator; answer to be given to-morrow, if 
accepted," (which was taken to mean the ans
wer of ill.* person having the offer. 1 On the 
Ittli defendant wrote n letter giving bis appro
val, which was received on the Hub, and on 
tin- I lib X. & lx. made a contract for the sale 
ol' the barley to plaintiff, no counter instruc
tions having been received by them from de 
fendant. Plaintiff bad seen the letters of the 
8th and Oth before the contract was signed : - 
Held, that A. At lx.'s authority was to sell on 
the terms mentioned on the IU1I1, and that de
fendant was not liable on the contract of the 
111 Ii. Qua*re, w bet her A. <V lx. had author
ity to sell for 5u cents per bushel, free on 
curs. Farrell v. Hunt, HI C. V. 117.

Goods of Independent Principals -
Sole in tin l oi Hiiii/icolion. | An agent 
of iwo inde|s-iidcnt and unconnected princi
pals. lias no authority to bind h - principals, 
or cither of them, b.v the .-ale of the goods 
of both in one lot, when the articles included 
in such sale are different in kind, and are 
sold for n single lump price not susi-cpt ihle 
of a ratable apportionment except by the 
mere arbitrary will of the agent. There 
• ■an be no ratification of such a contract 
unless the parlies whom it is sought to 
bind have, either expressly or impliedly by 
conduct, w ith a full knowledge of nil the terms 
of the agreement come to by the agent, assent
ed to the same terms and agreed to be hound 
by the contract undertaken on their behalf. 
Cameron v. Tate, 15 S. C. It. 022.

Jury—Findings of.]— (Questions were rais
ed as to the power of one I. to sell the goods 
ill question, and whether he was an agent 
within C. 8. < '. c. 51». &c. : but the finding 
of the jury, which the court refused to dis
turb. made it unnecessary to decide them. 
MvUennott v. Irvson, 118 U. C. It 1.

Proof of Authority.)—Tile evidence set 
out in this case sufficiently proved the agent's 
authority to act for defendant in selling goods 
to plaintiff. (Jreen v. Lewis, 2(1 V. C. It. 018.
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- In»i>cctor of Railway Conntrurtion

Adoption of Act».] — The plaint iff, acting 
under a written contract for the delivery of 
12 toise of stone for the piers of a bridge 
which defendants were building over a river 
on their line of railway, delivered the amount, 
and was paid by defendants therefor, as well 
ns for an additional toise and a half, and some 
sand subsequently ordered by tin* inspector. 
Tin* inspector then ordered tin* plaintiff to de
liver some more stone and sand, staling that 
he did not know what quantity of stone was 
required, but telling plaintiff to go on drawing 
until told to stop, and the plaintiff then de
livered some 2«l,4 toise of stone and a quantity 
of sand, defendants having furnished the men 
and teams to assist tin* plaintiff in doing so. 
On observing about tin* 8th May that defend
ants had stopped work on the bridge, the 
plaintiff ceased delivering. About tin* 12th 
May lie was paid for what had been delivered 
up to that tinn*. an account being made up 
b.v some one acting for defendants, and the 
hire of teams and men furnished bv them be
ing deducted in it from the price allowed, 
which was $2 a toise more than that in the 
written contract. On the work being renewed, 
and on I icing ordered b.v the inspector to con
tinue delivering, lie delivered 2(1 further toise 
mid some more sand. The defendants, how
ever, refused to pay for the latter delivery, 
contending that they were not liable :—Held, 
that there was siitlicient evidence of authority 
on the part of the Inspector to bind the de
fendants. and of their having adopted his acts, 
O'It rien v. Credit I 'alley R. IV. 2Ô ('. I*. 
27Ô.

--------- Letter—Repudiation Ratification.]
— Defendant, on 2nd July, addressed a letter 
to his agent in these words : “ You better see 
what you can secure 1,000 barrels more of the 
best oil at. or. if there be n tank that you 
come across with from 2.000 to 5,000 genuine 
oil. I would buy it. and pay, snv, $1.000. S2. 
ooo. or .<1,000 down. or. if need is*, the whole. 
I don't think oil can Is* much higher, but I 
don't look for it to be chea|s*r : therefore 
would not think it bail policy to secure enough 
to keep me running through the winter. 
Please post me what you can:” -Held, that 
no authority was conferred by this letter to 
complete a purchase of 3,(MK) barrels. A 
plaintiff seeking to recover damages by reason 
of the fall in price upon a contract to sell 
goods signed by an agent, must give clear 
proof of agency to bind defendant. Defend 
ant's agent having, on 2nd or P.rd July, tele
graphed him that lie had bought ."UNMl barrels 
from plaintiffs, defendant, on the same day, 
replied that he did not want .'{.(Hmi barrels, 
and also wrote that lie was almost afraid lie 
could not "tackle" the oil just then: that he 
( agent i no doubt thought he was buying 
cheaply or In* would have advised with him 
before closing, but that, as some time had 
elapsed since he had communicated with him 
on the subject, it would have only been proper 
to have done so before closing tin* transaction, 
and that, meantime, he preferred not having 
it : requesting him at tin* same time to write 
him all about the market products, and he 
would in return write him his matured opinion. 
It further appeared that defendant was wholly 
ignorant of the terms of tin* contract, with tin- 
exception of the price and quantity, but as 
soon ns made aware of them he told the agent 
to go back and see plaintiffs and try to get 
out of the contract, which, according to the 
agent’s own evidence, he. defendant, had al
ready repudiated ; and defendant explained

his interview thus, that he told the agent he 
would not take the oil. and that he had better 
see if he could not himself get out of it. and 
that lie would go and see plaintiffs. On 28 th 
July defendant wrote plaintiffs, repudiating 
the contract ml the agent's authority in mak
ing it:—Held, no ratification of the contract. 
/‘rince v. Lewi», 21 C. V. (Kl, 31 U. C. It. 244

Sale of Laud I'm-chair of flood*—Scope 
of Authority—Declarationn of Agent.]—One 
McA„ professing to net as agent for defend
ants S. & I'., mi the 13th January, I860, 
bought the plaintiff's farm, mill, tannery, and 
loose property, for 95,400, of which 91.000 
was for the loose property. An inventory of 
the articles was made out and signed by the 
plaintiff, headed " Me A. bought of T.” (the 
plaintiff I. and with a memorandum at the 
foot stating that the plaintiff had sold nil his 
right iti them to McA. Me A. gave to the 
plaintiff defendants’ bond, dated 4th January, 
1 sr*tl. conditioned to convey to the plaintiff 
300 acres of land in Iowa, and his own bond 
to convey to the plaintiff and his brother OS 
acres tlu re. to be taken from lands located by 
defendants a ml one I\ On the same da.v 
113th January) the plaintiff conveyed to de
fendant S. alone 00 acres, and the plaintiff's 
brother conveyed to him 100 acres, which he 
said he held for the plaintiff. The plaintiff 
also conveyed to McA. 1414 acres, the tannery 
property, which in May. 1800, McA. conveyed 
to S for a consideration expressed of £5. A 
witness present at the bargain said that some 
of the loose property was covered by defend
ants' bond, the smaller bond by McA. not 
covering it all, and 02 acres of the 08 was to 
go to the plaintiff for the part not covered. 
The witness -aid that at first the plaintiff re
fused McA.'s bond, but the latter said In* and 
defendant were in partnership, and added, as 
the witness believed, that lie had part of these 
lands him-elf; and then the plaintiff took it. 
The loo-e property was left on the farm 
bought by S. for some eighteen months, and a 
letter was produced, of the 27th June. 1800, 
from S. to one Met'., stating that lie did not 
know what property if any ,1. McA. had 
bought of his father, which was on the Thayer 
(plaintiff’si farm : that the property on this 
farm, formerly in possession of I ». McA., la- 
longed to defendant, and J. McA. was merely 
his agent to take care of it: 11 eld, that up
on the evidence there was nothing to shew that 
the chattel property sold nominally to McA. 
wa- in fact sold to defendants, or that MA 
was authorized to buy it in their name, or to 
do more than sell for them the 300 acres in 
Iowa. Semble, that McA.’s declarations !«•- 
yond the scope of his apparent authority could 
not hind defendants. Thauer v. Street, 22 I".
r. it 352.

Sheriff’s Sale - Signature of Memoran
dum Acknowledgment.]—A sale of goods by 
a sheriff or his bailiff under execution is with
in 17 of the Statute of Frauds, and either 
of them may sign for the purchaser the memor
andum in writing in the same manner as an 
auctioneer or his clerk The entrv of defend
ant's agent as the purchaser is sufficient, if the 
defendant afterwards acknowledge the agent's 
authority, as was done in this case. Flintoft 
v. I Imore, 18 C. 1*. 274.

Special Contract—Debt of Agent—Set- 
off. |—Where the plaintiff employed hi* bro
ther, \Y.. ns agent to conduct his business at 
T., which he himself left to carry on business
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:it Y. nml defendant purchased from W. ccr- 
i. .11 pH ids, alleging that he had no purchased 
them out of the ordinary course of dealing 

th W. aa uuviii of the plaintiff, under a 
contract, by which w. had agreed t"

m him and allow him to credit half the
on an an1.....dent debt due by w. in him :

lh Id. that i '. S. <'. <•. 51) did not apply to a 
thin kind. Held, also, that the jury 

Flmuld have been directed to find whether the 
i .mu iff had permitted W. so to carry on the 

miii-' :i' in allow him to make this sjiecinl 
Mile to defendant. Mcduirc v. Shaw, 15 C. 
1*. 310.

Taking Goods for Debt of Principal. |
In interpleader the plaintiff claimed the 

i-. two horses, as purchaser from one !.. 
■mended was agent for C., the owner, 

within C. S. t\ c. 50. I. represented that the 
i <-. with other goods, were sent to him by 

C in sell. Imt that. C. owing him money, lie 
n. I< them for himself on account of the debt : 

Held, that 1. was not such n general agent 
. is intended by the statute, and that if he 

were, his thus taking the goods for himself 
would not be a sale made valid by it. Hayt 
v O'Connor, 21 U. C. It. 251.

Warranty SslMtltflH.] Tim plaintiff 
m | ihe defendant, a piano-maker, for breach 
of a warranty given by his salesman on the 
suk of a piano that the instrument was then 
'•.mill and in good order: Held, that the 
snl—inan had authority to give the warranty, 

fall a H UHnmt, 6 A B Bit
»e Mushier v. Keenan. 31 O. It. (158. past

X 2.

«!. Sale and Purchase of Land.

Engineer of Railway Company—F!n-
Held, that the Great Western Rail- 

y Company could not he compelled to pur- 
• land which had been enclosed by one of 

t engineers without the knowledge of the 
■ u-s. hut which they had never expressed 
intention to acquire permanently. Qmere, 

l.-'tlmr. if the company had gone to arbitra- 
n h the value with the intention of tak- 

tland, they could have been rompell<-d 
inidete the purchase. In re Hahy and 

if ll-Weni /f. IV. Co.. 13 V. C. It 291.

Instrnetlons to Agent — Cash Sale — 
‘"•i Hill* Paument.]- A. authorized his 

. in to sell his estate for £500 rash, and the 
- "'it. instead of receiving cash, accepted hills 

"i the vendee, drawn on his (the vendee's i 
in Hu rope, which hills the agent applied 

’ 1 own use. by transmitting them to his 
'pondent, to whom he was largely indeht- 

1 I who placed the proceeds when honnur- 
!" I ;. .-redit : Held, that A. was not hound 

1 i h nets of his agent ; that this was not 
1 ' nient to A. : and that until he received 

■ ’I" mint of the purchase money in cash he 
m i hound to execute a deed of the pre- 

llroton v. Smart, 1 E. & A. US.

- 1‘riee— Collusion.]—The grantee of 
" ' 1 "rown executed a power of attorney in 

,,f an agent, authorizing him to sell or 
ü’am nil her lands fti I’pper Canada, and 

l’iently went to England, where she ron- 
I to reside until her death. During her 
" >• there she urged the agent to dispose 

k‘ property, and in the course of the cor

respondence stated that she would be willing 
to accept £l,«NNi for it. The agent, in 1814, 
having directed the property to Is- sold by 
auction, his sister became the purchaser for 
£(128, having authorized the person who at
tended to hiil at the sale on her behalf to go as 
high as £stto for the property. I’pon a hill 
tiled by the son and heir of the owner, in 1858, 
llie court set aside the sale by auction, as hav
ing been made at a price not warranted by the 
agent’s authority. Kerr v. Lcffcrty, 7 (Ir. 
412.

Manager of Bank 1 eeeptnncc of flown 
Payment that Authority.]— The defendant 
wrote to the manager, who was orally auth
orized in sell certain lands belonging to a 
bank : “I hereby agree to purchase from the 
Dominion Dank, all." . and paid on account 
nf the purchase money .«list. This memoran
dum was not submitted to the managing board 
of the hank, nor was it signed bv any one act
ing mi their behalf, and the solicitor for the 
bank refused tn allow it to he put Into such 
a shape as to bind the bank: Held, that the 
memorandum amounted to tin offer to purchase 
only, and that before a formal acceptance 
thereof by the bank authorities the defendant 
was at liberty to withdraw the same. And 
•purre, whether in such a case authority for 
the purpose of selling the lands of the bank 
eould be conferred by parol. Horn inion Itank 
v. Knowlton, 25 (ir. 125.

Power of Attorney -Discharge of Mort- 
gage.]—The discharge of a mortgage was ex
ecuted under a power which, after authorizing 
the attorney to sell the principal's lands and 
give receipts for the consideration money, gave 
power, upon payment of all or any debts, to 
give proper and sufficient oiquittancoH and dis
charges for the same :—Held, sufficient au- 
tliorilv to sign the statutory certificate. Lee
v Morrow, 95 U. 0. B. '«U.

---------  Scope of—Credit Sale.]--A power
of attorney by mortgagees authorized their 
agent to enter and take possession of the mort
gaged lands and sell the same at public or 
private sale, and for the best price that could 
(>e got for them, and to execute all necessary 
receipts. &r.. which receipts “ should effectu
ally exoneiate every purchaser or other per
son taking the same from any liability of see
ing to the application of tin* money therein 
mentioned to be received and from being re
sponsible for the loss, misapplication, or non
application thereof." Tin* agent took posses
sion and sold the land. ri*eeiving part of the 
purchase money in cash and the balance in a 
promissory note of the purchaser payable to 
himself, which he caused to be discounted, and 
appropriated the pr weeds. The purchaser 
paid tin* note to the holders at maturity:— 
Held, that the power of attorney did not au
thorize a sale upon credit, and the sale by the
annt wm, therefore. Invalid, and tin* pur
chaser was not relieved by the above clause 
from seeing that the authority of the agi nt 
was rightly exercised. The sale being invalid, 
tin* subsequent payment of tin* note by the 
purchaser could not make it good. Ilodburn 
v. Swinney, Kl S. C. It. 297.

--------- Scope of—Exchange.J — Held, re
versing the decision below, 19 f>. R. 739, that 
a power of attorney to the husband of a mar
ried woman, defendant, authorizing him to sell 
her lands, did not authorize him to exchange 
such lands for others, or to bind her to UMlini 
payment of a mortgage on the land given in
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exchange. ami Uiat oil lIn* evidence she was 
not Ikiiim! thereby. Meilichacl v. Wilkie, 18 
A. It. 4«L\

--------  Se.ope of—Leasehold Proper Ip.]—
]>., being about to leave tins counjvy for a 
time, executed a general power of attorney 
authorizing the agent, (I., amongst other 
things, for the principal, arid in his name, and 
to his use, •* to buy any freehold lands, or any 
ships, vessels, or si ninboats, or any shares 
therein, as the said (J. may think expedient, 
and for my benefit.” 1 Hiring lb’s absence the 
agent purchased a leasehold property known 
as the “ St. Nicholas Saloon." together with 
the furniture, provisions, and business there
in, for the payment of which he gave his own 
notes, indorsed by him in the name of the 
principal, under a clause in the power of at
torney authorizing him to make and indorse 
notes, \c.. in the course of business, alleging 
that lie had made the purchase for the joint 
benefit of himself, his principal, and a third 
person, who also indorsed these promissory 
notes : Held, that this was a purchase which 
the agent was not entitled to make. Pick v. 
(Jordon, 15 Ur. 1V.I4.

----Scope of- Purchase Money.]—Act
ing under a power of attorney from the de
fendant, empowering him to attend to and 
transact all the defendant's business in con
nect ion itJi her properties, both real and per
sonal, and generally to do anything he might 
think necessary, Ace., in the premises ns fully 
and effectually as if she were personally pre
sent, the attorney entered into a contract for 
the sale of the defendant's farm to the plain
tiff. and a deed was executed by the defendant 
and delivered over to the attorney for the pur
pose of carrying out the sale. The terms of 
purchase were that the plaintiff was to pay off 
certain incumbrances, make a cash payment, 
and execute a mortgage to secure the balance 
of tlie purchase money, which he did, making 
the cash payment and mortgage to tlu> attor
ney as trustee for the defendant, which the 
attorney was willing to hand over to the latter 
on her delivering up possession, which she 
refused to do: Field, that the power was a 
sufficient authority to the attorney to receive 
11"1 purchase money and bind the defendant in 
I In- arrangement made ; and that the plaintiff 
was entitled to possession of the land. Mc
Clellan \. MeCauyhan, lill O. It. 070.

Scope of Authority — Contract — Let
ter. \—(J. It. S„ being the owner of certain 
leasehold projierty, wrote to 10. 10. K.. a land 
agent, a letter in these words : “ 1‘lense call 
on .1, ,1. It. lie keeps a small shop 
lie resides in my house on I*, street, and has 
been wanting to purchase it for some time. 
Tell him if lie gives me $1250 cash at once I 
will send the papers to you for him, and lie 
can pay over the money to you. Please write 
nu* by return mail." Un tin* following day 
10. 10. k. wrote ,1. J. It. as follows : “ Mr. S. 
of Men ford wishes me to say that if you desire 
to purchase some property he owns on 1*. 
street, that if you give him 8-.".5 cash he will 
send the deeds to me and deliver them to you. 
Your reply early will very much oblige." 
About a month afterwards an acceptance was 
indorsed on the latter letter in these words : 
" I hereby accept the above on the understand
ing that 1 pay no expensesand it was sign
ed by .?. .1. R. Upon an action being brought 
for specific performance by J. J. It. against (’. 
It. S. Held, that the letter from < It. 
S. did not contain authority to E. E. K. to

enter into a contract for the sale of the prop
erty. Jiyun v. Sing, 7 U. U, 2015.

Sheriff -Sale under Execution Instruc
tion#.] -The plaintiff, before the sale of lands 
under his execution, gave the sheriff a memo
randum authorizing him to bid on his account 
to the amount of the debt and costs in the 
suit. The sheriff, instead of bidding gradu
ally, bid at once the full amount, and bought 
in the land : Held, that the plaintiff had 
clearly no ground of action against him for so 
doing ; and quirre, whether tin writing could 
be construed as more than an authority, and 
whether, if defendant had disregarded it alto
gether. any action could have been maintained. 
Murklo v. Thomas, Id I . U. It. dill.

7. Other fuses.
Intervention of Principal - Termina- 

ti"o Aycnt'H Authority.] Where the prin
cipe Is negotiate, and either perfect a contract 
or put an end to proposals for one before the 
delegated power to their agents has been fully 
exercised, the acts of the principals are the 
binding acts, and the subsequent acts of the 
agents are of no avail us against their princi
pals. In this case, upon .lie letters and evi
dence, it was held that the defendant had not 
withdrawn his prior proposals and abandoned 
the negotiations before a linal arrangement 
had been come to by the respective solicitors. 
1 ardon v. I urdon, ti U. 11. 7 li>.

Notice of Abandonment.| - Authority
of agent to give notice of abandonment to un
derwriters. \li reliants Murine Ins. Co. v.
Bar**, 15 S. ('. 11. 185.

Pledge Lien Notice. | A partner ill- 
trusted with possession of goods of his firm 
for the purpose of sale may, either us partner 
in the business or as a factor for the firm, 
pledge them for advances made to him per
sonally, and the lien of the pledgee will re
main as valid as if the security had been given 
by the absolute owner of the goods, notwith
standing notice that the contract was with an 
agent only. Jtingieall v. MvBean, 8U S. C. It. 
441.

Power of Attorney Borrowing.]—An 
agent who is authorized by his power to make 
contracts of sale and purchase, charter vessels, 
and employ servants, and as incidental thereto 
to do certain specific,! acts, including indorse
ment of bills and other acts for the purposes 
therein aforesaid, but not including the bor
rowing of money, cannot borrow on behalf of 
his principal or bind him by contract of loan, 
such acts not being necessary for the declared 
purposes ol lie* power. Bryant \. Banque 
du Peuple, Bryant v. (Jackie Bank, | ISSKiJ A.
0. 170.

- Ejectment. | —One (J., a rector, in 
18151 leased land to the plaintiff for twenty- 
one years, at an annual rent, with a proviso 
for re-entry on non-payment. The plaintiff 
entered and paid rent until the summer of 
18155. when lie went away from the county, 
leaving nearly a year’s rent overdue, and giv
ing the key to a person in the adjoining house. 
In .1 illy. 1stM5. the premises being then vacant, 
U. went to England, leaving a power of at
torney with his son authorizing him to collect 
and distrain for his rents, and to commence 
and prosecute all actions and other proceed-
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ing- which might be expedient to be done or 
uted about lie- premises as it be were 

11 M-m. (Juicre, whether the sou was autbor- 
izr-l. under the power of attorney, to bring 
.j..tment and enter lor the forfeiture. 
u Han v. McCormick, 30 U. C. It. 507.

Evidence of.]—A registered memo
rial of u deed, executed under a power of ut- 
11,nicy, is mil suliieient evidence of the power 
under OU Viet. c. 30, s. 1, s.-s. 3 (O.) Can- 
u./.i l‘i nnanent L. and S. Co. v. lions, 7 1*. It.

- Landlord and Tenant—Waiver.]— 
A tenant absconded leaving rent in arreur, 
whereupon the landlord distrained, but. before

g, the tenant sent to the landlord a 
power of attorney authorizing him to dispose 
of the property ; and by letter he directed the 
landlord lo pay himself his claim for rent, as 
also 11is claim for expenses and trouble; and 
iiir payment thereof and of the plaintiff to 
remit the balance to the tenant. The landlord 
lien abandoned his warrant, and disposed of 
i h-- property under the power :—Held, that the 
landlord by so proceeding had not waived his 
ri.hi to payment of the rent due, and that the 
plaint ill' was entitled to be paid only out of 
the balance remaining after payment of such 
rent, as also of any rent due Dy any former 

i for which a distress could have been
made, together with the landlord’s expenses 
and . barges for trouble in executing the trusts 
of the power. Tyrrell v. Rose, 17 Gr. 304.

Stockbroker* — Authority to — Implied 
Terni*—Stock Exchange. ] — See Forget v. 
I tax ter, [ 1000] A. C. 407.

Variation of Bill of Lading. ] -Power 
ni Toronto agent to change destination of 

."N or vary the terms of a bill of lading 
i'll* cl in the hands of an agent of a forward- 

. ' uinpany at Waterford, Unt., for carriage 
i i Liverpool. Munteitli v. Merchants Dis
ri '''h Transportation Co., 0 A. It. 282.

VII. Revocation of Authority to Agent.

I As to revocation by death, see It. S. O. 
lv*7 c. lit». SB. 1. 2.J

Death of Principal. | —By the death of 
principal the authority of an agent is 

'!• i'-rmined. Where, therefore, an agent ob- 
t.lined on credit, from persons with whom his

id ..... .. in negotiation pre\ lously,
■ I -upply of furniture for the house of the 

i ll. in which he hud intended carrying 
i-iness, hut before any binding agreement 

included, or the furniture delivered, the 
" ipal had died abroad, the court refused 

Tii- a specific performance of the con
i' purchase, and ordered the adminis- 

11 *i s. who had taken possession of the goods, 
liver them to the vendors, and pay the 
"f the suit instituted for the purpose 

' ! 'aining possession of the furniture, or 
for the price of it. Jacques v. Worth- 

' 'ton, 7 Gr. 162.
Knowledge of—Power of Attorney.]

1 . K.. & Co., carrying on business as gas- 
and plumbers, contracted orally wi'li

ott I keeper. In supply ;| new hotel lie
lei ling with various articles in the way 

• i trade, which were to be paid for as 
'Iirk progressed. D. afterwards left this

Province on account of ill-health, having 
previously executed a power of attorney to 
one 8., authorizing him to carry on his busi
ness during his absence. T., lx., & Co.. Hav
ing discovered that D.’s estate was greatly in
volved, refused to proceed with their contract, 
unless secured for their worn and materials, 
whereupon S.. with a \lew of inducing 'I'., K., 
& Co. to complete their contract, in pursu
ance of a previous arrangement, executed, as 
such attorney, a chattel mortgage of the goods 
furnished by them, securing T., lx., & Co. 
payment of their demand. At the tint • of the 
execution of this instrument 1». was lend, but 
this fact was ,iot known to the parties until 
some time after the completion of the work. 
—Held, that T., lx., «Sc Co. were not, under 
this mortgage, entitled to remove any of the 
liftings put in the hotel ; their only remedy 
being for the price of their work and material 
under their contract with If. Jacques v. 
Worthington, 7 Gr. 102, distinguished and 
approved. MvQuesten v. Thompson, 2 K. 6c 
A. 107.

Notification—Act Done before.] — Semble, 
that an act done by an agent within the 
scope of his authority, and before any notifi
cation of its revocation, is good, although it 
may be entirely revoked at the time. Kerr v. 
Lefferty, 7 Gr. 412.

Wliat Constitutes Revocation -Letter
7—Authority of Agent.]—The owner of land, 
in January, 3801, wrote to an agent request
ing him to find a purchaser for it at ifOOO 
cash, or $800 on a certain specified credit. 
Nothing was done on this letter, and in De
cember, ISO.'», the property in the meantime 
having risen greatly in value, the owner, hav
ing received an olter for the timber on the 
land, wrote to the same agent informing him 
thereof, and asking his opinion as to what 
"he (the owner» should take for the lot alto
gether." In February. 1800, the agent, with
out further communication with the owner, 
contracted in writing to sell the property for 
$0il(i, “ to be paid on the execution of a good 
and full warranty deed, clear of all incum
brances." On a hill liled for specific perform
ance by the purchaser against the owner, the 
court, considering that the letter of December, 
1805, was a revocation of any authority con
tained in the letter of January, 1804, to sell 
the premises, refused to enforce the contract ; 
and quu'iv. whether the letter of January, 
1804. conferred upon the agent power to sell, 
itui if that letter did empower the agent to 
sell, he had not any authority for agreeing to 
give a deed such as that stipulated for. And
erson v. Mcllean, 12 Gr. 403.

VIII. Rights of Agent against Principal. 

1. Advances by Brokers or Commission Mer-

Agreement — Construction—Commission 
—Pleading.]—The declaration stated that de
fendants covenanted with plaintiffs that the 
plaintiffs should make them advances either 
in money or wool : that the defendants would 
buy wool with moneys advanced : that the 
plaintiffs should have a lien on all the wool, 
and might insure it and charge the premium 
as advances: that the wool as manufactured 
should be consigned to the plaintiffs for sale: 
that the plaintiffs should be entitled to 1*£ 
lier cent, commission on advances, and 5 per
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ccnh on sales : and I lia t the plaint ill's should : 
credit proceeds of sales to defendants after de
ducting tlie advances and commission. Aver
ment, that the plaintiffs made advances, paid | 
insurances, and made sales, and credited de
fendants with the proceeds, less the advances j 
and commission, whereby plaintiffs Iteratin' en- ! 
titled, in addition to the balances due to them 
for advances and interest, to large sums for 
commission under the agreement ; and that 
up< a the closing of the agreement there was 
due to the plaintiffs a large sum. as a bal
ance due thereunder, which defendants had j 
not paid:—Held, on demurrer, that upon j 
the sale of all the goods delivered by defen- ! 
dants to the plaintiffs an action might lie on 
ill.- ■ ovenant for anj balance due i" the plain
tiffs for advances and commission, as a liabil
ity to be implied from the tenor of the agree
ment. •_*. That tlie expression " upon the clos
ing of tiie agreement,” was not equivalent to 
an averment that plaintiffs had no goods of 
the defendants still on hand to lie sold; and 
that the declaration was therefore insufficient. 
Yu un y v. Crossland, 18 C. 1\ 312.

Illegal Contracts. |—Liability of prin
cipals io brokers for moneys advanced for the 
purpose of buying and selling grain on margin. 
Rice v. (Juan, 4 U. It. 570.

Interest — Agreement — Custom — Evi
dence. |- A merchant agreed in writing to 
advance money for the purpose of getting out 
timber, to be forwarded to him at (j. for 
sale ; for which advances lie was to Ik* paid 
certain commissions. The timber was duly 
forwarded to him in the autumn ; but, prices 
being low, he, with the assent of the other 
parly, held the timber over till the following 
spring, and claimed interest on his advances 
from the 1st December until the sale of the 
limber, the case not being provided for by the 
agi...ment. It appeared that it had been cus
tomary in the trade to charge interest in such 
cases, where there was not any writing : but 
there was no evidence of such custom being 
known to the plaintiff :—Held, that interest 
could not lie charged. De llertcl v. Supple, 
13 <»r. IH8, 14 (Jr. 421.

- Pu cell a hc on Joint Account—Com
mission—Objection - -Delay. |—Where parties 
entered into an agreement that they should 
purchase goods on joint account, and at the 
joint risk, and that one of the parties should 
furnish the funds in the first instance: 
—Held, that interest could not he charged on 
the funds so furnished. In such a case a 
linn in was to advance the funds, and the 
goods were to be consigned for sale to their 
firm in L-. which went by a different name: 
—Held, that they could not charge commis
sion on their sales. Three months before the 
filing of a bill respecting the partnership, 
accounts had been furnished in which interest 
and commission were charged, and none of 
the partners had lieforo suit suggested their 
objections to those charges. Held, that they 
were not precluded h,\ ihis delay from object
ing thereto in the suit. Jardine v. Hope, 11)

Loss of Goods Refund of Advance—Evi- 
denee.J—Defendant obtained an advance from 
plaintiffs on wheat which he had shipped from 
Oakville to Oswego, consigned to them, to the 
care of C. & 1$. The plaintiffs were to sell 
the wheat for defendant, and pay him the 
proceeds, deducting the advance and charges, 
&e. The wheat having been lost on the pas

sage: Held, that the defendant was bound 
to refund the sum advanced, as the wheat still 
continued his property. Gooderham v. Mar
iait. 14 r. <:. it. 228.

Defci hint, at the trial, desired to piove that 
when the advance was made the plaintiffs were 
spoken to about insuring the wheat, and re
plied that they were their own insurers, and 
took the risk of wheat shipped on their ac
count : Held, that such evidence was rightly 
rejected ; and that if admitted it would not 
have affected defendant’s liability. Ib.

Request for Refund Custom—-Evi
dence. | Defendant, at IV. consigned for sale 
to the plaintiff, a commission merchant at 
a lot of butter for sale, and drew upon him at 
live days a bill for $2,(KM*. which the plaintiff 
accepted and paid at maturity. At that time 
his instructions were not to sell for less than 
is'-.c. per lb., which he could not get. The 
market continued to fall, and after a lengthy 
correspondence the butter was sent to plain- 
till's agent at II.. who wrote that no sale 
could be effected there. Plaintiff then 
sued defendant upon the common counts for 
the money paid by him: Held, that he 
was entitled to recover, and that there 
was nothing in the facts, more fully set out 
in the case, to vary the common law obliga
tion to refund the advance on request, or to 
compel the plaintiff to wait until a sale should 
be effected. Cowie v. A pi>*. 22 C. P. 581*.

At the trial defendant tendered evidence to 
shew the meaning of cash advances made by 
commission merchants on account of goods 
consigned to them for sale, and the usual prac
tice as to commission merchants reimburs
ing themselves for such advances:- Held, that 
such evidence was properly rejected, lb.

Sale for Less than Advance Conduct 
»f Agent—Pleading.\—Defendant, living at 
<consigned to the plaintiff at M. certain to
bacco for sale, and, without authority, drew 
upon him at the same time for $200, which 
the plaintiff accepted and paid. The price 
which defendant asked could not be obtained 
in M„ and the plaintiff therefore shipped tin- 
tobacco to 10., where it was sold. The net 
proceeds, after deducting freight and charges, 
were only £14 sterling, and he sued defendant 
upon the common counts for the difference, 
$278. the expenses of shipping being also de
ducted. Defendant pleaded never indebted, 
payment, and set-off. When the draft fell 
due defendant had written to the plaintiff, 
offering to raise funds to retire it by drawing 
upon him again. The account sales received 
by iIim plaintiff from E. had been sent the de
fendant, who said, on receiving them, that he 
did not think he ought to hear the whole loss, 
but offered $150. The jury gave a verdict for 
•>2Hd : Held, there being no evidence of any 
special contract, that the plaintiff was en
titled to recover his advances without wait
ing tor the sale of the tobacco; and that if 
lie had done wrong in his dealings with it, 
•such defence should have been pleaded. The 
verdict was therefore upheld. Stewart v. 
Loue, 24 U. C. It. 434.

--------  Evidence—Charges.]—Plaintiffs be
ing commission merchants in X. Y., received 
from defendants a quantity of wheat, with 
instructions to ship it to L. for sale there, 
not limiting them as to price, nor directing the 
employment of any particular agent; and 
they made advances upon it, which, as they 
alleged, exceeded the net proceeds of the sales, 
one cargo having realized more than the ad-
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\.ii.h's, the other two cargoes much less. In 
, i t ion for tin? excess thus advanced, the 

i muffs proved that they had mailed to de- 
|. i ilant the account sales received by them 

i h their L. agents, with an account be- 
i en plaintiffs and defendants founded upon 
di.'in, and that these account sales were 
.it rwards seen in his possession ; and evi- 

.■ was given that the wheat was in a bad 
h.Minion when shipped, as defendant knew; 
that the prices realized were what might have 

i a expected, and the charges such as were 
in!. It appeared, also, that part of the 

wli. at, belonged to one .1., and that on reeeiv- 
iiu the first account sales shewing a profit, 
ill., defendant had settled with him. This 
i al un, however, had not been consigned to 
t! .une agents as the other two. The jury 
having found for the plaintiffs:—Held, that 

evidence was not sufficient to shew the 
111 m * * for which the wheat was sold, nor the 
.uii'iiiiil of charges connected with the sales; 
a ml a new trial was therefore granted, with 
vom> to abide the event. Craig v. Corcoran, 

I C. It. 441.

2. Remuneration and Indemnity.
(a) Agents for Purchase of Goods.

Character of Party — Principal or 
Held, upon the evidence, that the de

fendants were acting as principals, and not 
a- a adits for the purchasers, and therefore 
could not charge commission. Macklem v.

30 U. 0, It. 464.
Negotiations — Subsequent Contract by 

Principal.]—Plaintiff, being employed to pur- 
1, ' and ship lumber for defendant on com- 

u.i -mu. attempted to purchase a large quan
tity from 1\, but was unable to agree as to 
terms, and the negotiation was broken off. 
Afterwards I*, and defendant agreed on 
terms of sale, and defendant purchased. Tin* 
court set aside a verdict for plaintiff for his 
M'iiuuission, with costs to abide the event, on 
i • ground that the evidence did not sustain 
it. Puydtil v. Snarr, G C. P. 1)4.

him a certain hotel property for $10,000. The 
plaintiff took an agreement from the vendor 
to sell to himself, and afterwards, with the 
vendor's assent, substituted one <)., who act
ed for the plaintiff, for himself as vendee. 
Thq defendant and the vendor, through the 
instrumentality of the plaintiff, then came to
gether, and the price was reduced to $14.000 
Deeds were made by O. and let the vendor to 
the defendant, who took possession, the plain
tiff being employed by the vendor to prepare 
some of the papers, hut he had not, ns lie 
swore, been employed by him to make the sale: 
-—Held, that the plaintiff was entitled to re
cover: that the contract was not one within 
the Statute of Frauds; and that his acting 
for the vendor after the contract of sale had 
been made, notwithstanding the agreement for 
purchase in the first instance to himself, was 
not ojk-ii to any legal objection. White v. 
Curry, 39 U. C. It. 509.

Indemnity against Purchase Money
—Contract in Xante of Agent.]—S.. a school 
trustee, by desire of the Iwiard, bought land at 
an auction, for the board, for a fchool-site, 
and signed the contract with his own name 
only. The hoard afterwards, by several reso
lutions, during three years, recognized the 
purchase as their own, and paid three instal
ments of the purchase money. In an estimate 
under the corporate seal, the board applied to 
the town council for money to pay " for school 
premises for a central school, contracted for 
and agreed to be paid. $1,070; for building a 
central school house on said purchased 
premises, $7,870.” It was shewn that there 
was im other property or contract to which 
this language could refer than that mentioned. 
The town cou?. 41 did not comply with the 
requisition, and ultimately trustees were elect
ed, a majority of whom determined to repudi
ate the purchase:—Held, in a suit by S. 
against the board for indemnification in re
spect of the remainder of the purchase money, 
that he was entitled to relief. Smith v. Bel le- 
ville School Trustees, 1U Ur. 130.

(c) Agents for Sale of Goods.
Services outside Contract—luteres(.]— 

It., who was engaged in the lumber business, 
"Vt d S. as his agent, and by letter agreed 

1 • pay him $10 per 1,000 cubic feet on all 
if iher which S. manufactured for him. which 
rule i the letter said) "includes purchasing, 
- intending the making, and attending to 
the -hipping of the same," It. paying all 

'. ing expenses. S. bought a quantity of 
timber for It., which was not manufactured 

i- i the superintendence of S. :—Held, that 
he was entitled to a reasonable compensation 

this service. There having been con- 
1 file delay in enforcing payment, caused 

I' I;, having obtained an injunction restrain- 
i"-’ S. from proceeding at law:—Held, 

< was entitled to interest on the amount 
:i ' - claim. Ridley v. Sexton. 18 Gr. 580. 
-VI imed on appeal as to the allowance of in- 

19 Gr. 140.

(b) Agents for Purchase of Lands.

Contract—Statute of Frauds—Acting for 
I i Ni/or.]—Defendant agreed with the plain
tiff. hi attorney, to give him $1,000 for his 
tr."ii'li. and commission, if he procured for

Contract Construction — Future Sales.] 
The defendants, wishing to introduce an 

ore called blue ore in Pennsylvania, corre
sponded with the plaintiff at Pittsburg. 
Through the plaintiff's intervention an agree
ment was made between O. & Co. and de
fendants for the sale of 15.000 tons, to be de
livered before the 1st August, 1872, with an 
option to t). & Co. to order any number of 
tons from 10,000 to 30,000, during the five 
years from the 1st February, 1873, and a 
formal contract was subsequently executed. 
On the above sale being effected. C., defen
dants' managing director, wrote plaintiff that 
a commission of fifteen cents per ton would 
be paid him on that sale, and that he would 
make him the following offer for the future: 
“ I will give you a commission of ten cents 
per ton for all ore introduced to any furnace, 
that is. for the first sale made to any furnace ; 
and a commission of five cents per ton for all 
blue ore for the years 1873. 4, 5. G, 7. that is, 
for five years from the 1st January, 1873; 
and I make you the sole agent for the sale of 
blue ore for Western Pennsylvania." The 
defendants paid plaintiff the fifteen cents on 
the 15,000 tons ; but O. & Co. having exer
cised their option, and ordered the 30.000 
tons, plaintiff claimed that he was entitled to
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a comm lesion of five routs per tons on this 
30.UUU Imis, and brought this action there
for :—Held, that he could not recover, ns the 
agreement to give live cents per ton on all 
sales during the live years, referred to future 
sales, and not lu any amount ordered by (). 
& Co. under their contract. Taylor v. Co- 
houry, Peterborough, ami Marmora R. II. 
and Mining Co., ‘24 C. 1*. 200.

- Construction Honey» Received 
after Termiiiation Estoppel.]—The defend
ants, type founders in Edinburgh, employed 
plaintiff's father as their agent in Canada, to 
lie paid by a commission “ on the receipts, i. e„ 
in cash, bills, and value of old metal received." 
He also had a small guaranteed salary. It 
was understood that as soon as the father got 
too old to manage the business, the plaintiff 
was to succeed him; and in 1SSM this was ef
fected. In 1HH‘2 the plaintiff was dismissed. 
He wrote complaining thereof, but said the 
sting was taken out of it bv reason of a yearly 
allowance to the father of $1.200. for which 
he was grateful. In January, 1884, the de
fendants, annoyed at a loss occasioned by 
plaintiff’s brother, threatened that the father's 
allowance would he stopped ; and the father 
wrote plaintiff that lie could make any claim 
he wished. The plaintiff then made a claim 
on defendants for commission on sales made 
before, but the amount whereof was received 
after plaintiff had left defendants’ employ
ment. On defendants notifying the plaintiff 
that if the claim were pressed the father's al
lowance would be discontinued, nothing further ( 
was done by plaintiff until after his father’s 
death, when the claim was pressed and this 
action commenced. It appeared that had the 
claim been pressed the allowance would have 
been stopped ; and that defendants paid the al
lowance under the belief that the claim would 
not be pressed :—Held, that the plaintiff was 
not entitled to recover. Palmer v. Miller, 13 
U. It. 507.

--------- Period—Implication.']—In a written
contract of agency the principal agreed to pay 
to the agent a fixed commission on all sales of 
goods manufactured by the former effected by 
or through the latter. The contract was made 
terminable at the end of a year or a month's 
notice by either party : hut it contained no ex
press agreement by the principal to employ 
for any period or to manufacture any goods : 
-Held, that these terms could not be imported 

into the contract by implication. Morris v. 
Din nick, 25 O. It. 291.

--------- - Scope of Employment —• Specific
Good».]— The appellant company dealt in elec
trical supplies at Halifax and had at times 
sold goods on commission for the respondents, 
a company manufacturing electric machinery 
in Montreal. In 1897 the appellants tele
graphed the respondents as follows :—“ Wind
sor Electric Station completely burned. Fully 
insured. Send us quotations for new plant. 
Will look after your interest.” The reply 
was :—“Can furnish Windsor ISO Killovutt 
Stanley two phase, complete exciter and 
switchboard. $1,900, including commission for 
you. Transformers, large si/e. 73 cents per 
light.” * * * The manager of the appellant 
company went to Windsor but could not ef
fect a sale of ibis machinery. Shortly after
wards a travelling agent of the defendant com
pany came to Halifax and saw the manager, 
and they worked together for a time trying 
to make a sale, but the agent finally sold a

smaller plant to the Windsor company for 
81,800. The appellants sued for a commis
sion on this sale :—Held, that they were not 
employed to effect the sale actually made ; 
that the respondents offered the commission 
only on the sale of the specific plant men
tioned in the answer to the request for quo
tations ; and that there was no evidence of 
any course of dealing between the two com
panies which would entitle the appellants ,o 
such commission. Starr, Son, »£• Co. v. Royal 
Electric Co., oU S. C. It. 384.

Sco Gooderham v. Hyde, 0 C. I*. 341; 
Young v. Crossland, IS C. 1*. 312 ; Jardine v! 
Hop<\ 19 (Jr. Tti; Corby v. Williums, 7 S. c! 
It. 470; Joins v. Linde Itritish Refrigeration 
Co., 32 U. 1C. 191, anti HI. 1.

< d i Agents for Sale of Lands.

Amount of Commission — Refusal of
Purchaser» io Complete Deposit Son-direc- 

The appellants, real eslaie brokers at 
\\ innipeg, received oral instructions from ilie 
respondents to sell certain lands of theirs at 
a certain price and on certain terms of pav- 
im-ni. The appcllanis sold the land at the 
price named, receiving from the purchasers 
i In* mhii of $3,000 as a deposit on account of 
the purchase money, and giving therefor a re- 
"ipr Prior to the expiration of the delay 
within which the balance of the purchase 
money was to be paid, the purchasers refused 
to complete their purchase, for want of title 
in the respondents to a certain portion of the 
land, and contended that from the absence of 
writing signed by them they could not he com
pelled to do so. The appellants then brought 
an action for commission upon the entire pur
chase money. The respondents set up the de- 
•'■nee that the appellants promised to sell the 
lands and to complete such sale by preparing 
the necessary agreement in writing to make a 
binding contract with the purchasers. The 
case came on for trial before n jury, who fol
lowed the charge, and found n verdict in 
favour of the appellants for the full amount 
oi I heir claim, thereby giving them two and a- 
lialf per cent, upon the entire purchase money 
of both parcels of land. The jury were not 
asked by the Judge to pronounce upon the
................ . the terms upon which appellants
were employed, upon the question whether the 
sale went off through the neglect of the appel
lants to take a writing binding the purchasers, 
or whet lier it went off by reason of the ven
dors not being able to complete the title, or 
because they were unwilling to do so. The 
full court directed that the verdict should he 
reduced to $125, being commission at the rate 
o! two and a-half per rent, on the $3.000 
actually paid, or, in the alternative, that there 
should lu- h new trial : Hold, affirming that 
judgment, that there had been a mistrial, and 
therefore the order for a new trial should he 
affirmed; appellants to have the alternative of 
n during the verdict to $125. MacKenzii v. 
Champion, 12 8. C. II. 049.

Commission Paid by Purchaser -
Right» of 1 endor—Wa iver.J- -The plaintiff, a 
land agent, was employed by defendants to sell 
certain land at a stipulated price, and in the 
course of his employment, and after negotiat
ing with an intending purchaser, an exchange 
was effected by certain of his lands being 
taken in part satisfaction of the defendants’ 
price, and the plaintiff demanded commission
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from the purchaser for effecting such ex
change. to which the purchaser, without ac
knowledging the plaintiff's right to make it, 
:n "fileil. and paid a sum of money to the plain
tiff. The plaintiff said that such sum was paid 
not as commission, but ns a gratuity:—Held, 
that such .i sum, whether received as a com- 
mi'sion strictly so called, or as a gratuity, was 
.. profit directly made in the course of and in 
connection with the plaintiff's employment, 
and would, therefore, belong to his employers, 

leftndants : but, as it appeared that the 
l- were fully aware of the plaintiff 

having received such sum. and made no objec- 
i:"n to his retaining it. but with full know
ledge thereof negotiated with him for a settle
ment of his remuneration, they could not after
wards. in an action by the plaintiff for such 
remuneration, set off such sum. Culvcrtccll
r. Campion, 31 C. P. 342.

Contract — Purchase not in Accordance 
with -.4ere;»fcincr. |—Defendant agreed with 
the plaintiff that if the plaintiff would find 
him a purchaser for his farm at $<1,000, and 
get not less than $1,000 down, he would pay 
I, in SL-'Mi. The plaintiff found a purchaser at 

who paid only $300 down, but the de
fendant accepted pud sold to him. and it was 
proved that after the sale defendant promised 
the plaintiff to pay him the $200. The Judg« 
hiving found for the plaintiff for $200 upon 
the common counts:—Held, on appeal, that 
defendant having accepted and dealt with the 
purchaser found by the plaintiff, though not 
such n purchaser ns the agreement called for. 
the plaintiff was entitled to recover the value 

ervloes on the common counts; and 
iImt. :i< the defendant had promised to psy 
the S'-’ftO. the verdict was right. Wycott r. 
Campbell. 31 T\ C. It. 584.

- Termination of—Parol Evidence- 
Refusal of Offer—Quantum Meruit.] — The 
defendant, at the instance of the plaintiff, 
placed his farm in the plaintiff’s hands for 
*nlc. subject to the payment of a certain com
mision in case the farm should be disposed of 
through him, and if the defendant himself sold 
without the aid of the plaintiff, the rommis- 

tuld be only one-half. The defendant 
alleged that it was a term of the arrangement 
'h it if the land remained unsold at the end of 

the agreement should cesse:—Hold, 
ih ii. if parol evidence as to the limitation of 
filin' was not admissible, the law would infer 
i,s 1 "titinuance for n reasonable time only. 
I'd that, in deciding what was a reasonable 
time, tin- time spoken of by the parties, which 
was IU-., years, might be considered. Held, 
ni-", that Hi,- defendant having refused to sell 
to a proposed purchaser found by the plaintiff, 
'i ; 'in'iff was not entitled to recover his 
full commission ns on a sale, but the value of 
lii< services as on a quantum meruit or dam-
ai. " s for the defendant's wrongful refusal. 
Adamson v. Ÿeager, 10 A. It. 477.

Negotiation — Incomplete Agreement— 
Others Quantum Meruit.] — The 

' "'iff had been employed by tile defendants 
to pr- ure offers for the purchase or exchange 
of three blocks of land owned by them, and he 
n 1 ■ gly procured from one R. an offer at 
nn ' "lated price of $07,000, which he sub- 

" 1 the defendants, and which they, on 
ti“ l"th September. 1884, accepted on condi- 

' R. would agree to a variation of the 
h - of his offer. It. being then absent from 
TL.- untry, the plaintiff, without any in-
* "ns. agreed on behalf of R. to the pro-

\ol. in. d—170—80

posed variation. R. returned shortly after
wards, and on the 18th September signed a 
formal ratification of the plaintiff’s act. hut 
it was not shewn that this was ever communi
cated to the defendants. Meanwhile the de
fendants, being pressed for money by a mort
gagee of one of the properties, had" arranged 
a sale of that property to one S.. at a price 
$8,ihn) less than it was valued at in the offer 
of It., part of the consideration given by S. 
being some of the same lands offered by it. in 
exchange, of which it appeared that S. and not 
It. had the control; and by a subsequent ar
rangement the defendants’ other two proper
ties were sold to It. The defendants ami S. 
were brought together during the negotia
tions arising out of It.'s offer:—Held, re
versing the judgment in 11 (>. It. 2(50, that, as 
between it. and the defendants, the matter 
had never passed beyond the stage of negotia
tion ; It.'s offer was not one that he could 
carry out, and therefore the plaintiff was not 
entitled to commission upon the offer of It., or 
alleged contract of Nile made with him ; 
neither was he entitled to anything either on 
the footing of his agreement or quantum mer
uit by way of commission on the sales that 
were actually made. Culvcrwell v. liirneu, 14 
A. It. 2*R).

Right to Commission C" in Terms
of Male.]—The defendant, kn that the
plaintiff was a land agent, nri with him 
to procure a purchaser for hi ie and lot 
at a named price. Through t intiff's in
tervention a proposed purchas i procured 
and a purchase discussed. Si sully, and 
as a result of the discussion, e was en
tered into of the premises f ree years,
with a collateral agreement the pur
chaser the option of purchusin in a year,
which he exercised:—Held, tl » plaintiff
was entitled to his conuuissic u the de
fendant. Morson v. liurnsidt ). It. 438.

--------  Endeavour to El Sale—Ex
penses — Collateral Contract. , gave in
structions in writing to H. Icting the
sale of a coal mine ou te nentioned,
agreeing to pay a comruiss f 5 per
cent, on the selling price, sucl Mission to
include all expenses. ,H. fa i effect a
sale :—Held, that in an acti< II. to re
cover expenses incurred in a eavour to
make a sale, and reasonabli uneration,
parol evidence was admissible w that the
written instructions did not titutc the
whole of the terms of the cor hut there
had been u collateral oral a *nt in re- 
spcct to the expenses, and that uestion a# 
to whether or not there was 1 contract 
in addition to what appeared ie written 
instructions was a question th . „ht to have 
been submitted to the jury. Dunsmuir v. 
Lotcenberg. 30 S. ('. It. 334.

3. Other Cases.
Bill for Account. |—Ordinarily a bill for 

an account will not lie by an agent against a 
principal. James v. Snarr, 13 Or. 229.

Set-off. | —An agent, if sued by his princi
pal for money received, cannot deduct in the
first Instance from such money a claim for
money lent, or for any independent trans
action between himself and his principal — 
treating the balance ns the only sum held for 
the use of the plaintiff ; but he must plead his 
demand by way of set-off against his gross 
receipts. Hamilton v. Street. 8 U. C. It. 124.

^
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Stated Account. | Acc ounts were de
livered in 1802 and 1865, by u trustee and 
agent in his principal, and tlie confidential re
lationship existed lor upwards of two years 
after the latter account lmd been rendered:— 
Held, that those accounts were not binding on 
tin* principal as stated accounts. Smith v. 
Medford, lit Hr. 274.

IX. Knurrs of Agent against Tirmu Peu-

Riglit to Sue in his Own Name. | A
person receiving money from an agent on a 
promise to return it to him cannot, in an ac
tion by the agent to recover it back, set up as 
a defence that the money really belonged to a 
third party. Lister v. Burnham, 1 U. C. R. 
4P.».

Held, that the plaintiff, who hold notes in
dorsed to him in blank as his father's agent, 
could as such agent sue upon them in his own 
name. Homs v. Tynon, l'J C. P. 2!)4.

Defendant in writing acknowledged the re
ceipt from the plaintiff, described as assistant 
manager of the Howe Machine Company, of 
a sewing machine on hire for three months at 
$5 a month in advance. He agreed to pay 
$45. the value of the machine, in the event of 
its being injured or not returned; and in de
fault of payment of the monthly rental, or the 
due fulfilment of the lease, or if the machine 
should be deemed by the lessors to be in 
jeopardy, the plaintiff or the company might 
resume possession of it : and the defendant 
waived all right of action for trespass, dam
ages, or replevin by reason of any action taken 
by the plaintiff or the company in resuming 
such possession. The plaintiff said he had 
possession of the machine before it was de
livered to defendant ; that he was responsible 
to the company, a foreign corporation ; and 
had no property in it except as their agent :— 
Held, that the plaintiff under the agreement 
might maintain replevin in his own name for 
the machine, on non-fulfilment of the condi
tions. Coquillard v. Hunter, 30 U. C. It. 316.

Defendant, being indebted to plaintiff, by 
an indenture reciting his indebtedness, and 
that he had agreed with the plaintiff for the 
repayment of said sum due within six months 
from date, with interest, conveyed to plaintiff 
certain lands, habendum in fee. Proviso, that 
plaintiff, if the debt was duly paid, would re
convey ; but there was no covenant for pay
ment by defendant. Indorsed on the inden
ture was a deed poll executed by plaintiff, 
stating the said debt thereby secured to lie 
the proper money of one .1. L.. and that the 
plaintiff's name was only introduced therein 
as agent for said .1. L. : and in consideration 
of the trust, and of fis., lie absolutely assigned 
all interest in the lands in the said indenture, 
as well as the indenture, to the said J. L. :— 
Held, that it was not open to defendant to 
deny that lie was at the date of the said in
denture indebted to the plaintiff, who could 
sue in his own name. Allnutt v. Hyland. 11

X. Rights or Principal against Third 
Persons.

1. To Sue upon Contractg of Agent».
In Name of Agent President of Com

pany.1—An agreement was made between the

defendant and the plaintiff described as 
“ President of the Port llurwell Harbour 
Company on behalf of the said President, 
Directors, and Company of Port Kurwell 
Harbour,1’ and under the seals of defendant 
and plaintiff :—Hr'l, that the plaintiff was 
entitled to sue in his own name. Saxton v. 
Uidley. 13 U. C. R. 522.

In Name of Disclosed Princip.,1—For
eigner.]—One of the plaintiffs, W., of New 
York, and his agent, C., of Ingersoll, saw de
fendant at his < lieexe factory in Stratford, and 
talked of the price of cheese. W., in leaving, 
said any correspondence would be through C., 
from wit >m defendant would probably hear on 
plaintiffs behalf, when the cheese was read.? 
for sale. Subsequently, plaintiffs authorized 
C. to buy cheese from defendant, and a con
tract was made by telegrams between C. and 
defendant :—Held, that the plaintiffs, though 
foreign principals, might sue upon the con
tract, there being evidence to anew that C. 
was authorized by them to enter into it on 
their behalf, and that defendant dealt with 
him as plaintiffs' agent. Webb v. Shunnan, 
34 U. C. R. 41U.

--------- Telegram.]—Held, that a contract
may be made, through the medium of an 
agent, with a telegraph company for the tians 
mission of a message ; and where the principal 
sustains loss through the negligence of a com
pany, he may maintain an action against them 
therefor. The person to whom a telegram 
was sent by his agent was held entitled to sue 
the telegraph company for negligence in the 
transmission of it. Leaver v. Montreal Tele- 
graph Co., 24 C. P. 258.

In Name of Undisclosed Principal.]
—Semble, that a principal, for whose benefit 
a contract has been made by his agent, may 
sue thereon in his own name, though defend
ant may have known nothing of his interest 
in the subject matter. Mair v. Holton, 4 U. 
C. R. 505.

----  /nsuranee Policy.] — A marine
policy was in this form : The Ætna Ins. Co., 
of, Ac., on account of C„ loss, if any, payable 
to McC. (the plaintiff) in gold, do make insur
ance, &c. :—Held, that the contract on this 
policy was entered into with C. ; and that 
McC. was not insured, and could not sue on 
the policy. Semble, that the insertion in the 
policy of the words “ for or in the name of all 
persons interested,” &e., or “ for whom it may 
concern," would have enabled McC., on shew
ing interest, to recover ; also, that the words, 
"as broker" or "as agent," following after C.’s 
name, would have let in parol evidence to 
shew the interest and right of an undisclosed 
principal, who could have sued on the policy. 
McCollum v. Ætna hits. Co., 20 C. P. 280.

---------Plea — Tender—Acknowledgment.]
Action by the Canada Shipping Company 
to recover $3,038.43, the price 'of 810 tons, 
5 cwt„ of steam coal sold by their agents 
Thompson, Murray. & Co., through T. S. 
Noad, broker, as per following note: “Mon
treal, 13th August. 1870. Messrs. Thompson, 
Murray, & Co. : 1 have this day sold for your 
account to arrive to the Iiudon Cotton Mill 
Co. the 810 tons 5 cwt., best South Wales 
black vein steam coal per bill of lading tier 
‘ Lake Ontario ’ at. $3.75 per ton of 2.-40 
pounds, duty paid ex ship, ship to have prompt 
despatch. Terms net cash on delivery or 
thirty days, adding interest buyer's option.



5681 PRINCIPAL AND AGENT. 5682

I',n ivT.iL'i- payable by you : buyer to have pri- 
\i1 •.. uf inking bill of lading or reweighing at 
s. i - expense." The defendants pleaded:
i i bat ilie <-ontroot was with Thompson, 
Y iTjy, ik Co. personally, and the plaintiffs 
l i imi artfon : and (2) that the cargo con- 
1,, .. i mily 7!m tons. 580 lbs., the price of 
which was $2,808.72, -which they offi red

i. Murray, A: Go., together with the
......... f ten tons more to avoid litigation, in
r .$•_*,<!M 1.72, which they brought into court 
wit! nit heir acknowledging their liability to 
plaintiffs, and prayed that the action be dis-
ii issci 1 iis to any further or greater sum :—• 
lie per Ritchie, Ci,, and Taschereau and 
<;wynne, .1.1,, that it was unnecessary to dé
cidé" the question whether the action could 
he hrmiaht by the undisclosed principal, for 
bj lheir plea of tender and payment into

cm i he defendants had acknowledged their 
liability to plaintiffs, although such tender and 
deposit had been made " without acknowledg
ing their liability." Per Strong, J., that the 
action by the respondents (undisclosed princi- 
; mis maintainable. Hudon Cotton Co. 
v. i 'tnada Shipping Co., 13 S. C. R. 401.

--------Sale of Land.] — W. signed and
scaled a deed of conveyance of certain land to 
C\. who supposed him to be the owner of the 
land, as lie professed himself to lie, whereas 
he was really only acting as agent for M., 
the owner. II. now brought this action 
aiMiii't (,'. for specific performance of, as he 
alleged, a contract on C.’s part to purchase 
the land. There was no note or memoran
dum of the alleged contract, other than the 
deed, which was signed and sealed by C.. and 
was in i lie ordinary short form, and acknow
ledged the receipt and payment of the pur- 

’ • money, though the evidence shewed that 
only ten per cent, of it had been actually paid. 
It did not appear that the deed had ever been 
delivered :—Held, that the deed, though in- 
«'"Uiidete as a conveyance, was evidence of a 
contract of sale, sufficient to satisfy the Sta
tut- of Frauds. Held, also, that, though W. 
professed at the time of the contract to be the 

i of the land, yet, as in reality he was 
o g as agent for M., M. could avail himself 

- contract, and was entitled to judgment. 
1 •'■'/ V. Cooper, 8 O. R. 316, 12 A. R.

2M.

Set-off against Agent.]—In an ac- 
: ox- and occupation, and for money 

Imd mid received, it appeared that the plaintiff
v- -I...of 1{. M. & Co., in trust to secure
pnv - by instalments of a certain dividend 
f" 1 !" r creditors, who instructed him not to 

! with the property until default. F.. 
e firm, orally leased i he premises In

qa.*--which were included in the assign
in' defendant, and said he believed he

' u-'d t„ him at the time the plaintiff's 
liai' 1 "wner, and referred defendant to him 
* - g ml to a proposition to purchase.

"Is the firm and defendant had deal- 
'"s- ' li'-r, and defendant claimed that after
' '- I ' : the rent they were still indebted to 

he plaintiff, being examined, swore 
111,1 ' ud no knowledge of defendant’s occu- 

of the premises, but that F. was au- 
o rent th" place, and to use his name 

I b-l'l, that it was properly left 
">' to say whether defendant had 

l,, • premises from the plaintiff through
‘; '-cut, or from the firm ; and that the

warranted a verdict for defendant. 
' d \ Crascr, 21 V. C. H. 518.

Certain road stock, which stood in the name 
of M., but belonged to the firm, was assigned 
with other property to the plaintiff. The de
fendant, before the assignment, had received 
the dividends under authority from M„ and 
continued to receive them afterwards. No 
evidence was given to shew that either defend
ant or the road company had notice of the as
signment : -Held, that the plaintiff’s right to 
recover was rightly left to the jury, as with 
regard to the rent, and a verdict for defend
ant was upheld, lb.

2. Other Cases.
Carriers’ Liability — Countermand of 

Agent’s Direction.] — Where A., the general 
agent for shipping R.’s Hour, shipped twenty- 
five barrels of it as usual to A. & Co. in King
ston. and before the sailing of the ship, D., 
another agent, under special instructions from 
B., shipped the same flour to B. & Co. in 
Kingston, to l>e forwarded to Montreal :— 
Held, that, as the owner of the flour could at 
any time change its destination before the ship 
sailed, the owners of the ship were liable to
B. , through their master’s last bill of lading, 
given to the special agent I)., the flour having 
been forwarded by the master in mistake to A. 
& Co. in Kingston, and left there, instead of 
being forwarded, as last directed, through B. 
& Co. to Montreal. Graham v. Browne, 5 U.
C. K. 234.

Conversion of Securities — Fraudulent 
Pledge bg Agent—Estoppel.] — The Quebec 
Turnpike Trusts bonds issued under special 
Acts and Ordinances ( R. S. Q. 1888, sup., p. 
505) are payable to bearer and transferable 
by delivery. Certain of these bonds belonging 
to the estate of the late D. D. Young, had 
been used as exhibits and marked as such in a 
case of Young v. Rattray, and having been 
afterwards lost were advertised in a news
paper in Quebec in the year 1882. About ten 
years afterwards W„ who was the agent and 
administrator of the estate and had the bonds 
in his possession, as such, pledged them to a 
broker for advances on his own account, the 
bonds then being long past due, but payment 
being provided for under the above cited sta
tutes :—Held, that neither the advertisement, 
nor the marks upon the bonds, nor the broker’s 
knowledge of the agent’s insolvency, were no
tice to pledgee of defects in the pledgor’s title; 
and that the owners of the bonds, having by 
their act enabled their agent to transfer them 
by delivery, were estopped from asserting their 
title to the detriment of a boni! fide holder. 
Young v. MacNider, 25 S. C. R. 272.

Detinue—Goods Sold without Authority— 
Tender—Demand.] — The plaintiff’s servant, 
one O.. being in charge of his horses, sold one 
without plaintiff’s authority to defendant’s 
wife, who had the management of defendant's 
business, receiving $20 in cash and defendant’s 
note for $55, payable to 0. Afterwards, meet
ing O., the plaintiff got from him the note and 
$17 in cash. The plaintiff demanded the 
horse from defendant’s wife, and offered her 
the note and the $17, which, however, she did 
not take. He then brought detinue :—Held, 
that the plaintiff was entitled to recover ; for 
that he was not bound to tender to defendant 
the note and the money he had received, nor 
could defendant retain the horse until he ob
tained them, at all events without giving no
tice that he would do so, after first demand
ing them. Morton v. Stone, 30 U. C. It. 158.
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Guarantee—Goods Bold—Charges.]—Hi < 
II igby v. Cummings, 10 U. C. It. 222, post 
PRINCIPAL AND SURETY, 1. 2 (c>.

Sale of Goods—"Agent”—“Intrusted"
Innocent Purchaser.] — The "agent” re

ferred to in It. S. O. 1807 <*. 150, " An Act 
respecting contracts in relation to goods in
trusted to agents,” is one who is intrusted 
with the possession us agent in a mercantile 
transaction for the sale, or for an object con
nected with the sale, of the property. And 
where an agent had obtained possession of cer
tain lumber from the master of a vessel with
out authority from the owner :—Held, that he 
had been intrusted with the possession, and 
that the owner was entitled to recover the 
value of the lumber from a bond tide pur
chaser from, who had paid, the agent. 
Mushier v. Keenan, 31 U. It. 058.

Setting aside Conveyance by Agent. |
Kim* Junior v. '/'«//for, 23 (lr. 41 Hi, 1 A. It. 

245, 2 K. C. It. tilt» (sub nom. J'uylor v. IV»//- 
bridget, ante III. 1; .Stewart v. Rounds, 7 A. 
It. 515; II almsl.g v. (Jrifhth, 10 A. It. 327. 
Young v. Mae.Xidvr, 25 S. C. It. 272.

XI. Miscellaneous Cases.

Bill of Lading—Corporation—" Persons 
Signing."]—Semble, that under the Interpre
tation Act. 31 Viet. e. 1, s. 7. s.-s. 0 (O. I, the 
defendants, though a corporation, would be 
" persons signing” a bill of lading if signed 
by their authorised agent. /.*>.//.i/ Canadian 
Hank v. (hand Trunk H. IV. Co., 23 C. V.

Proof of Agency - Estoppel— lira J » di
ed/a. |—The plaintiffs and their father had 
been iii possession of the lands about twenty 
or thirty years, the title, however, being nil 
the while in another person. The plaintiffs 
employed one of the defendants. F., to obtain 
a conveyance, which he took in his own name 
for the avowed purpose of defeating the claim 
of one 1’.. from whom a lease had been taken 
by the plaintiffs, and in a suit by 1*. against 
the plaintiffs to establish his right to the land, 
one of them swore that the deed to the de
fendant (the agent I was bonft tide and for his 
own benefit ; and subsequently to the dismissal 
of the bill in that suit, the plaintiffs took a 
lease of the premises from F. :—Held, that the 
plaintiffs were not precluded from establishing 
the agency of F., and afterwards shewing 
themselves entitled to the land as owners, and 
that the dismissal of the bill in I‘.’s suit was 
not res judicata of the question involved in 
this : but the court, while granting to the 
plaintiffs the relief to which they proved them
selves entitled, refused them any costs. Wash- 
bum v. Ferris. 14 (îr. 510. See S. C., in ap
peal. 10 (lr. 70.

Proof of Document Executed by 
Agent. | A document executed by an agent 
in the name of his principal, the subscribing 
witnesses to which are dead or out of the 
Province, can be proved by proving the hand
writing. i. e.. by the same evidence which 
would be sufficient to prove its execution by 
the principal. Dickson v. Jarvis, 5 O. S. 004.

See Malicious Procedure, I. 1 (c)—War
ranty. III.
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I. Contract of Suretyship.

1. Generally.

Alteration in Contract.]—Where an al
teration is made in the contract of suretyship, 
then, unless it is without inquiry self-evident 
that the alteration is unsubstantial, or one 
which cannot be prejudicial to the surety, the 
court will not go into an inquiry or permit 
the question to he submitted to the jury, hut 
will hold that the surety must he the sole 
judge as to whether he will remain liable, not
withstanding the alteration. Citizens Ins. Co. 
v. Cluxton, 13 O. it. 382.

Creditor as Surety liaising Money for.]
The fact that a person joins in a note as a 

surety to enable the principals to raise money 
to apply towards the discharge of certain ob
ligations to him, does not prevent his being a 

in > Sh<■/,/< y \. ii mil. 3 A. It. r. lit.
Execution of Bond—Denial—Evidence.]
in an action by the Crown against C. on a 

bond of suretyship for the faithful discharge 
hy a government official of his duties as such, 
the defendant, under a plea of non eçt factum, 
swore that he signed the bond in blank: that 
he made no affidavit of justification : and that 
the certificate of the magistrate of the execu
tion of the bond, as required by the statute, 
was irregular and unauthorized. The attest
ing witness to C.'s execution of the bond, and 
tin- magistrate, each swore to the correctness 
of his own action, and that C. must have pro
perly executed the bond or the affidavit would 
not have l>een made or the certificate given : — 
Held, that the weight of evidence was in 
favour of the due execution of the bond by C. 
Per Patterson. J., that C. was estopped from 
denying that he had executed the bond, and 
that the execution of the bond, and not the 
certificate of the magistrate, was the proxi
mate or real cause of its acceptance by the 
Crown. The Queen v. Chcslcy, 16 S. C. R. 
306.

Execution of Contract on Condition 
of Others Joining.] — The plaintiffs sued 
defendants II. & I>. as having jointly executed 
i bond to secure payment of rent by II. T. 
was also named in it as obligor, but had not 
executed. It appeared that at the execution 
of the bond T. was not present, and defendant 
I>. told the plaintiffs that he could not con
veniently attend, but would sign it at any 
time. T. afterwards refused to execute, and 
no objection had been made by 1).. although 
aware of the refusal:—Held, that the non-ex* 
eeution by T. was no defence under a plea 
of non est factum by H., ns shewing a vari-
■....  between the bond declared on and that
set out. Held, also, that under the circum
stances I). was not relieved from liability by 
T. not having executed the bond. Sidney 
Hoad Co. y. Holmes, 16 U. C. It. 208.

Declaration on a covenant by defendant as 
surety for payment of rent by B. Plea, on 
equitable grounds, that defendant executed on 
fh- understanding and representation that Y., 
K . and E. should also execute, and that he 
sh- uld he responsible with them but not solely ; 

i d that B. and K. represented to him that 
immediately after his (defendant’s) execution 
the other three would execute; that they did 
""t execute.; and that before breach and with 
'Ilie diligence defendant notified plaintiffs of 
'I-' premises, and that he claimed to be re- 
lnased by such non-execution :—Held, on de

murrer, plea bad, for it did not connect the 
plaintiffs with the representations on which 
defendant executed, and they might have leas
ed to B. on the understanding only that de
fendant should be surety. The evidence sup
plied this defect, and was held admissible un
der the plea of non est factum, which was also 
on the record. County of Huron v. Arm
strong, 27 U. C. It. 533.

Action against V. and G. on their covenant 
for payment of rent by lessees. Plea, by V., 
that tii.- agreement was drawn up to be exe
cuted by C. as bis co-surety, and xvas delivered 
as an escrow, till its execution by <’.: that C. 
refused to execute; and that the plaintiff then 
erased C.'s name and inserted that of G. Re
plication, thiit after execution by both V'. and 
G., V. ratified the agreement and accepted G. 
as co-surety: — Held, that on the evidence, 
which was contradictory, a ratification might 
lie inferred. Henderson v. Vermilyca, 27 U. 
C. It. 544.

A bond, intended to be joint and several, 
was drawn up, to lie executed by G., who was 
plaintiffs’ treasurer, and by L. and A. as his 
sureties. A. executed the bond on the 16th 
December. 1880, on the supposition and under
standing that it should not be binding on him 
until executed by the Others, On 27th Decem
ber. to enable him to stand for the office of 
a councillor, A. requested the council to re
lease him from the bond, which was agreed 
to, and on the 17th January, 3887. a formal 
resolution was passed accepting II. ns surety 
in his place, and stating that a new bond had 
been executed by G., L.. and H. On the same 
day the first bond, which had not l>een ex
ecuted by G. or L., was then executed by them. 
In an action against A., on the first bond:— 
Held, that he was not liable thereon. 'Town
ship of Oxford v. (i'air, 15 O. R. 362.

Joint Liability with Principal. | — II.,
having been duly appointed collector by the 
trustees of a school section, signed the follow
ing contract at the foot of the instrument ap
pointing him : “ I agree, &c., to collect. &c.,
according to the said Act, and bind myself, by 
my sureties, in the sum of £250." Imme
diately under, S. and F., his sureties, signed 
the following : “ We hereby agree to become
security for the due fulfilment of the above 
contract:’’- Held, that the sureties were not 
jointly liable with their principal, but that the 
agreements were distinct. York School Trus
tees v. Hunter, 10 C. P. 359.

Misrepresentation -Nb/tc of Accounts.]
—Effect of innocent misrepresentation as to 
state of accounts between principal and 
obligee before obligation entered into by 
surety. See Village of Gananoquc v. Stunden, 
1 O. R. 1.

Mortgagee — Assignment—Covenant.]— 
On the transfer of a mortgage the mortgagee 
covenanted that if default were made in pay
ment of the mortgage money, he would pay 
the same :—Held, that this did not constitute 
him • surety within thé meaning of s. 4 of Jhe 
32nd of the orders of 1853. Clarke v. Best, 8 
Gr. 7.

Mortgagor -Covenant—Sale of Equity— 
Liability of Assignee.]—Where a mortgagor 
who has covenanted for payment of the mort
gage debt sells his equity of redemption sub
ject to such mortgage, he becomes surety for
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the purchaser for the payment of such debt. I 
and if the same is allowed to run into default ; 
he will lx> entitled to call upon his assignee to 
pay such debt, Campbell v. Robinson, 27 Ur. 
634.

Notice Condition Precedent.]—MeC. and 
W., defendants, entered into a bond condi
tioned that one McK. should pay plaintiffs 
certain rent in e<pml monthly payments, with 
a proviso “ that the said municipality (plain
tiffs) shall, on default being made by the said 
McK. in the payment of the said amount 
monthly, give notice thereof to the said 
obligors.” Upon action brought, it appeared 
the payments were to be made on the last day 
of each month, beginning with the last of Jan
uary. lstil. The lirst payment was made the 
1st February, the next the 8th March, the 
third the 19th April, the fourth the 14th June, 
and some irregular amounts between that day 
and the 15th November were paid. The firOt 
notice given was on the 15th August. 18111, 
the second on the 28ih September, and the last 
on the 28th December, 1801 :—Held, that the 
proviso for notice was to be considered ns a 
condition precedent to the defendants’ liabili
ty, and that notice not having been given 
within a reasonable time, they were relieved. 
Corporation of Chatham v. McCrca, 12 C. 1*.
352.

Promissory Note — Maker."]—Where a 
promissory note commencing “ I promise to 
pay.” and signed by two makers, was after
wards discounted by the plaintiff for the hold
er thereof, the money being paid to him on his 
agreeing to become responsible for the pay
ment of the note, he signing his name under 
those of the makers :—Held, that the liability 
of the person so signing was that of surety, 
and that the validity of the note was not af
fected by the manner in which it was signed. 
Kianard v. Tetcslcy, 27 O. It. 398.

Nr a Fisken v. Meehan, 40 V. C. R. 14<V. 
Exchange Hank v. Springer. Exchange Hank 
v. Harms, 21) fir. 270: fAghtbound v. li er- 
nock. 4 Ü. It. 187 ; Hirkctt v. McGuire, 7 A. 
It. 53 ; II U kcnt v. McMeektn, 15 U. It. 408.

2. Guarantees.

(a) Generally.
What Amounts to a Guarantee.!—A.

contracta with a company t<> make a highway, 
ami B. becomes A.i surety to them. A. 
then employs (J. to cut out certain timber for 
him, and while C. is thus engaged A. fails in 
his contract with the company. It., the sure
ty, tells C. to go on and he will see him paid. 
Upon completing his work C. sues A. and It. 
jointly :—Held, that there was no joint con
tract by A. and It. with C., but that A. was 
primarily liable on his contract, and It. as a 
guarantor. Nicholas v. King, 5 U. C. It. 324.

“ Sir,—Mr. J. informs me that you have a 
doubt respecting the validity of a mortgage 
from him to you for your claim for the sails 
and rigging. 1 am willing to become respon
sible to you that a good and valid mortgage 
shall be made to you in the course of this fall, 
provided you consent to the vessel being fitted 
for sea. or in default of your not receiving it, 
I will be responsible for the payment of your 
debt in twelve months —Held, (It an actual 
guarantee, and not a mere proposal requiring

acceptance to render it binding : (2) that of
fering a mortgage subject to two prior mort
gage i which were given moreover after the 
guarantee), was not such a valid mortgage as 
the guarantee imported. Jenkins v. Rattan, 8
V. C. It. (125.

W. made a note payable to plaintiff, but not 
negotiable, which defendants indorsed. It was 
proved to have been given for money lent to
W. by the plaintiffs in defendants’ presence, 
for which they agreed to become security: 
it was proved also that one of them had paid 
interest on it, and that both had promised to 
pay the note, when spoken to:- Held, that de
fendants could not be held liable as upon a 
note, nor as on an account stated, (juiere, 
whether the plaintiffs could have recovered as 
upon a guarantee. Skilbcck v. Porter, 14 U. 
C. It. 430.

“ I guarantee the payment, of the within," 
indorsed on a note, over the signature of the 
payee, treated as an indorsement of the note, 
and not ns a guarantee or collateral engage
ment for its payment. Walker v. O'Reilly. 7 
L. J. 300.

Defendant indorsed notes for the accommo
dation of the maker, who was in business ns n 
druggist, without knowing how they were to 
lie applied, and the maker transferred them to 
the plaintiffs for goods purchased from them. 
Defendant not. being liable upon them as 
notes, the sums payable being uncertain :— 
Held, that there was clearly no right of action 
against him as upon a guarantee. Fahnestock 
v. Palmer, 20 V. C. It. 307.

One II.. requiring some proof spirits for his 
trade, received from defendant a letter to the 
plaintiff, distiller, to whom defendant was well 
known, but 11. a stranger. There had been 
no previous application by II. to the plaintiff 
for a credit, nor had the latter declined deal
ing with him without a guarantee. The letter 
was as follows: “ The Itearer is Mr. H.. a 
friend of mine, who wishes to purchase some 
proof spirits, which he hears that you manu
facture. If you can arrange matters to your 
mutual satisfaction, I am sure that Mr. H. 
will prove a very reliable person to deal with. 
I will myself, with pleasure, become security 
for anything he may be disposed to give an 
order for:”—Held, not a perfect guarantee in 
itself, but that to make it such the plaintiff 
should have notified defendant that he accept
ed the proffered guarantee, and that he had 
given or meant to give credit to II. on the 
strength of it. Kastuer v. Winstanlcy, 20 C. 
V. 101.

The plaintiff had worked for W. in getting 
out certain timber, hut had not been paid in 
full. Defendant afterwards employed the 
plaintiff to get the same timber to market, 
promising in addition to his ordinary wages 
to pay him the arrears due h.v W. :—Held, not 
an undertaking to answer for the debt of an
other, but a new and original promise made 
upon a distinct consideration of benefit to de
fendant. Tumblay v. Meyers, 16 U. C. R. 
143.

II. signed a writing in the following words : 
—“Toronto, 16th December, 1858. Mr. Dixon 
—Please let the bearer, B., have what goods 
he may require, and charge yours, M. Hutch
inson :”—Held, not a guarantee for goods fur
nished to B. on the authority of it. but a di
rection to furnish the goods on defendant's
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credit as principal. Grasett v. Hutchinson, 
1U C. P. 265.

S. hy letter informed It. and K. that his son 
was a partner in a firm, and that he had ad
vanced to him L'5,000 as his share of the capi
tal thereof. The firm having failed made an 
assignment, in which S. was preferred to the 
amount of £.‘{,5(15. represented as made up of 
loans and advances to the firm. The actual 
capital advanced to the son appeared to lie 
only £1.000:—Held, notwithstanding, that S. 
was hound to make good his representation to 
It. and K. so far as they alone were con
cerned ; but that other creditors could not 
participate, the representation being only to 
a particular creditor ; unless it should appear 
that a portion of the preferred claim of S. was 
not a debt of the firm to him, but consisted of 
capital advanced to the son, in which event 
that portion would be applied on their claims, 
it not appearing that the goods furnished by 
them had been sold upon the faith of the re
in «mtation to l!. and K. : but semble, if that 

hud been shewn to have been the case, they 
would have had that right. Rainey v. Dick- 
noii, SUr. 450.

The guarantee did not come within the de
scription of a guarantee for the act of a third 
party, for the guarantors were selling under 
It. S. O. 1S77 c. 121. by virtue of being holders 

t a warehouse receipt for the lumber. l)o- 
l.'ll v. Ontario Rank, 3 O. It. 209. See 8. C., 
0 A. It. 484.

The plaintiff agreed with M. to repair a 
boil'T in the latter’s sawmill. During the 
progress of the work he received the follow
ing letter from the defendant : “As Mr. 
Morden’s sawmill at Bismarck is about to 
come into my hands right away, and as I am 
hi assume the expense of repairs to the boiler, 
he good enough to push forward the work to 
lie done by you on the boiler ns fast ns pos
sible; everything at present is at a standstill 

• on you. Please push on work and 
<ib yours truly, II. Taylor.” The plnin- 
' without communicating with the defen- 

went on with the work, The defendant's 
einplated purchase was not carried out : 

I leld, that he had not rendered himself 
hie by his letter for the price of the work 
ne, and that a nonsuit had been properly 

■ "•red. Whitelaw v. Taylor, 45 U. C. It. 
440.

See Sutherland v. Patterson, 4 O. It. 505. 
Sec, also, post (d).

(b) Consideration.
fBy 20 Viet. c. 45. e. 1. (R. S. O. 1807 <\ 

HO. s. S, ) the consideration for the promise 
need not appear in writing.]

Absence of.]—“I hereby guarantee to 
pay W. II., &e„ .$10 per month until the sum 
"f $300 due by Messrs. B. & II., &e., shall 
i paid, &e. Signed, M. M.” ( the defendant I :

Held, void, for not expressing or Implying 
"".v consideration. Palsgrave v. Murphy, 14 
C. P. 153.

Delay—Misrepresentations — Evidence]
• Un a ship under charter being loaded it 
was found that a sum of £173 was due the 
charterer for the difference between the actual

freight and that in the charterparty. and, 
as agreed, a bill for the amount was drawn 
by the master on the agents of the ship, and, 
also, a bill of £753 for disbursements. These 
bills not being paid at maturity, notice of 
dishonour was given to V„ the managing 
owner, who sent his son to the solicitor who 
held the bills for collection to request that the 
matter should stand over until the ship ar
rived at St. John, where V. lived. This was 
acceded to, and V. signed an agreement in 
the form of a letter addressed to the solicitors, 
in which, after asking them to delay proceed
ings on the draft for £753, he guaranteed, on 
the vessel’s arrival or in case of her loss, pay
ment of the said draft and charges and also 
payment of the draft for £173 and charges. 
On the vessel’s arrival, however, lie refused 
to pay the smaller draft, and to an action 
on his said guarantee he pleaded payment and 
that he was induced to sign the same by 
fraud. By order of a Judge the pleas of pay
ment were struck out. On the trial, the son 
of V„ who had interviewed the solicitors, 
swore that they told him that both bills were 
for disbursements, but it did not clearly ap
pear that he repeated this to his father. V. 
himself contradicted his son and stated that 
lie knew that the smaller bill was for dif
ference in freight, and there was other evidence 
to the same effect. 1 lis counsel sought to 
get rid of the effect of Y.’s evidence by shew
ing that from age and infirmity he was in
capable of remembering the circumstances, 
but a verdict was given against him:—Held, 
that the defence of misrepresentation set up 
was not available to V. under the plea of 
fraud, and, therefore, was not pleaded ; that 
if available without plea it was not proved ; 
that nothing could be gained by ordering an
other trial, as, V. having died, his evidence 
would have to be rend to the jury, who, in 
view of liis statement that he knew the bill 
was not for disbursements, could _ not do 
otherwise than find a verdict against him. 
Held, furl her, that the delay asked for by V. 
was sufficient consideration to make him liable 
on his guarantee, even assuming that he would 
not have been originally liable as owner of 
the ship. Vaughan v. Richardson, 21 S. C. 
It. 359.

Forbearance to Detain Good*. |—G.
had contracted with defendants to carry their 
lumber from Collingwood to Chicago, and had 
chartered the plaintiff’s vessel for that pur-
Iiost. C., being indebted to the plaintiff, gave 
lim two orders on defendants amounting to 
£211 10a. (id. Defendants did not accept the 

orders formally when presented, but retained 
them and gave the plaintiff a written author
ity to draw on them at ten days on the re
turn of the vessel to Collingwood. The plain- 
til." drew accordingly, but defendants then 
told him that C. had been overpaid by them, 
and they refused to accept. It was shewn 
that the plaintiff had threatened to detain the 
lumber on its arrival at Chicago if his claim 
was not paid, and was told by defendants that 
it would be satisfied out of the moneys com
ing to C. on the return of the vessel :—Held, 
that the plaintiff was entitled to recover from 
defendants, for that the evidence sufficiently 
shewed a discharge of C. by the plaintiff, or a 
giving time to him until ten days after the 
return of the schooner, either of which would 
form a good consideration for defendants’ 
promise. Qumre, whether plaintiff's forbear
ing to detain defendants’ lumber ns he had 
threatened would have been a sufficient con
sideration, it being unknown to the parties
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whether the law at Chicago would allow him i 
such right, though our law clearly would not. 
Moberley v. liâmes, l."i U. C. It. 25.

Future Rent -Letting of /'remises.] -A. 
leaned from It. certain premises, covenanting 
to pay certain rents. On the hack of the 
lease was the following memorandum signed 
by "1 do guarantee that the within rents 
«liaII lie paid hy me, as they become due, ac
cording to the lease, in case or in event that 
the within named A. does not pay them.” This 
was signed before the delivery of the lease, 
and as u part of the same transaction :— 
Held, that the lease and the indorsement 
might he looked at together to find the con
sideration. and that the letting of the premises 
was a sullicient one. Merrick v. L'Espérance, 
lu 0. 1*. 266.

--------  Oral Promise.] — The plaintiff de
clared on an oral promise to pay two quar
ters" rent due on certain premises which had 
been leased by the plaintiff to one U., the con
sideration being that the plaintiff would for
bear to distrain. It appeared that when the 
promise was made only one quarter’s rent was 
due :—Held, that the promise, being void us to 
the second quarter's rent, hy the statute, was 
void altogether. Hall v. Denholm, 11 V. 0. It.
864.

Giving; Time - Pleading.] - Defendant 
gave plaintiff the following : "I hereby be
come responsible to you for the payment of 
£I2H. on the 1st day of April next, in case C. 
fails in paying you that sum.” In declaring 
on this the plaintiff alleged that ('. was in
debted to him in the sum named at the date 
of the guarantee, and that, in consideration 
of his giving time till the 1st April, defendant 
promised to pay then. &c. Defendant plead
ed non assumpsit : Held, that the plaintiff 
must be nonsuited, for the consideration stated 
was not supported by the instrument produc
ed, and the plea put in issue the consideration 
as well as the promise. Lvuns v. Itobinson,
it. v. c. it. liai.

Promissory A’o/c.]—The defendant, 
after a note payable to the plaintiff had lie- 
come due anil while it remained unpaid, in
dorsed upon it the following words ; " 1 guar- j 
uitlee the payment of the within note to 
Messrs. T. 1). A Co. (the plaintiffs), on de- j 
maud.” The evidence shewed that the con- ' 
sidération for this guarantee was the giving of 
time to one C., for whose debt to the plaintiff 
the note was given as collateral security ;— | 
Held, that the evidence that the giving of 
time to C. was the consideration for the I
Îiuarantee did not contradict the latter, though ] 
t was expressed to be “ on demand for these 

words referred to a demand upon the guaran- j 
tor after forbearance to press C. : and that 
such forbearance was a good consideration. 
Davies v. /■'miston, 45 U. C. It. util).

Implication of Past Consideration. |
"Sir. Mr. .1. informs me that you have a 

doubt respecting the validity of a mortgage 
from him to you for your claim for the sails 
and rigging ; I am willing to become respon
sible to you that a good and valid mortgage 
shall be made to you in the course of this 
fall, provided you consent to the vessel be
ing fitted for sea, or in default of your not | 
receiving it, I will be responsible for the pay- ! 
ment of your debt in twelve months —Held, : 
that this did not import a past consideration. I 
Jenkins v. ltuttan, 8 U. C. R. 025.

A I do hereby promise to guarantee the pay
ment of any sum to S. that the arbitrators 
chosen by himself and S. A Co., and a fifth 
person to be chosen by them, may award to 
said S., in the arbitration now pending be
tween the said parties”—dated the 2'Jth Sep
tember, 1851. The declaration in an action 
on this guarantee stated that, in consideration 
that the plaintiff, at defendant's request, 
would leave certain differences between the 
plaintiff and S. & Co. to the award of, &c., 
the defendant promised to pay him any sum 
that might be awarded to him. A bond of 
submission was signed by S. & I'o. on the 
drd October, 1851 :—Held, the evidence shew
ing that the arbitration was not conclu
sively agreed upon when the guarantee was 
signed, that the guarantee sustained the con
sidérai ion as alleged, and that the words 
“ now pending " did not necessarily imply a 
past consideration. »Sham v. Vaughtll, 10 
V. C. R. 117.

A guarantee indorsed on a note, “ We guar- 
antce the payment of the within note." does 
not shew a sufficient consideration. Lock v. 
ifeitf, U U. S. 205.

Joint Contract.]—Where, in considera
tion of the sale of a vessel to A., 1$. joined 
with him in an agreement to deliver lumber: 
—Held, a joint contract, although It. was 
only surety, and that the consideration, there
fore, need not appear in the agreement. 
'I'homyson v. t'aminings, M. T. 4 Viet.

Sufficiency of Statement of —Executed 
Consideration.] The declaration staled that 
by agreement between the plaintiff and .1. and 
II.. two of the defendants, the plaintiff was 
entitled, on delivering to them certain goods, to 
a conveyance in fee, free from incumbrances, 
of two lots mentioned, then subject to a mort
gage to one S. ; and. in consideration that the 
plaintiff would accept a conveyance and de
liver up the goods, defendants in writing prom
ised to pay the plaintiffs 8500 in six weeks, if 
in the meantime the lots should not be re
leased from the mortgage. Averment, that 
the conveyance was so accepted and the 
goods delivered ; that the mortgage had not 
been discharged : and that the defendant's had 
not paid tin* $500. The first agreement un
der seal, dated 1st June, 18(15, set out the sale 
of the goods by the plaintiff to the defendants 
.1. and 11., for which they agreed to pay 
$1,400, $200 on receiving possession, $500 by 
a conveyance in fee of the lots, to be taken 
as cash for that sum, and the remaining $700 
by instalments as stated in the agreement. 
The second, dated 10th June, was as follows : 
” Six weeks after date, we, or either of us, 
promise to pay to Thomas Gibbs Greenham 
$500, value received, if in the meantime park 
lots 7 and 8 in the Garvau survey be not re
leased from the subsisting mortgage thereon 
to A. S. deceased.” Signed by all the defen
dants :—Held, assuming the promise sued up
on to bo within the Statute of Frauds, either 
as a contract by the third defendant to in
demnify against the default of the others, or 
as respecting an interest in lands—that the 
two agreements (the connection between which 
was established by their contents), construed 
with the surrounding circumstances to lie 
gathered therefrom, together with the aver
ments in the declaration, sufficiently shewed 
the consideration for defendants' promise. 
Semble, however, that there need have been 
no writing to bind the third defendant, for
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the consideration was executed by the plaintiff 
delivering the goods without getting a con
veyance free from incumbrances. Held, also, 
that under the first agreement the defendants 
were not entitled to possession of the goods 
until payment of the $200 and execution of 
the conveyance. Linen hum v. Watt, 25 U.

--------- Parol Evidence to Supplement.] -
Upon an action brought on a guarantee for 
the payment of two notes given in payment 
for land, the following guarantee was given in 
ex idcnce : “ 1 hereby guarantee to T. P., or 
hearer, the collection of two notes hereunto 
attached; said notes are dated ns follows (set
ting them out) ; 1 hereby agree to pay all 
lusts that may occur in the collection, and 
the said T. P., or bearer, agrees, if the said 
notes cannot be collected from A. li. B., the 
maker of said notes, by the said .1. B. paying 
the notes and costs, to transfer the judgment 
to him, or, if the said J. B. considers best, 
may replace the said notes by other notes, 
subject, to approval:”—Held, not to contain 
a sufficient consideration on its face, and, 
l-arol evidence not being admissible to prove 
lin- consideration, that it was void. Perrin v. 
Itinyham, 12 C. P. 300.

Undertaking — Performance of.]—There 
were three executions in the sheriff's hands 
against one W., in two of which the plain- 
nils were attorneys for the execution creditors, 
mid the defendant was attorney for one 11., 
who had the other execution. A sale had been 
advertised for the 25th January, and on that 
•lay the defendant signed an instrument un
der seal, as follows : “ I agree with G. W. 
A C. (the plaintiffs) to pay off the principal, 
interest, and costs with sheriff’s fees, in suits 
(naming the two suits in which plaintiffs 
were attorneys), in consideration of their 
agreeing to postpone the sale advertised of de
fendant’s goods for one week." C. and the
del....hint then went to the sheriff’s office,
ami instructed the person in charge to post
pone the sale, and the bailiff left with the de- 
leiidant lo go mil to the place and postpone it. 
for which the defendant was to pay tiie ex
penses. When the bailiff got there the sale 
laid been going on an hour, hut it was stopped, 
and the goods sold were got back except to 
the amount of $40, which was paid to de
fendant. The plaintiffs thereupon sued the 
defendant on his guarantee :—Held, that they 
were entitled to recover the amount unpaid 
in their two suits ; for they had performed 
their agreement, . nd détendant hud got what 
ha had bargained for; and the plaintiffs were 
tku proper parties to sue. Liuthrie v. O' Con
nor, 30 U. C. It. 372.

(c) Construction.
Generally. |—A guarantee should be con- 

.'trmsl as all other contracts, not strictly as 
against either side, but by collecting the real 
intention of the parties from the instrument 
mid the surrounding circumstances, taking the 
words in their ordinary sense, unless by the 
known usage of trade they have acquired a 

• Miliar meaning. Kustner v. \\ inetunltu, 20
C. V. 101.

Condition of Liability.]—A lumberman 
had a lien on lumber for freight, and C. wrote 

ing, •* I wish you would advise your agents 
in tjuebec to deliver to Coumbe the sawn stuff

on your rafts. 1 am to pay the river freight, 
and will thank you to take x ouuibe's draft 
on me at thirty days for river freight, which 1 
will pay:"—Held. that, this letter would not 
render (*. liable to pay the freight until the 
lumberman had obtained Coumbe's draft for 
the amount thereof. Re Coumbe, 24 Gr. 511).

Declaration on the following guarantee :— 
“Please credit A. £100, and 1 agree to hold 
myself responsible for the payment of the 
same” averring that the plaintiff did credit 
A.:—Held, that the plaintiff must prove such 
averment; and that calling a clerk, who 
stated that such credit had been given, lie- 
cause he saw it entered in the plaintiff’s 
books, which were not produced, and which 
entry had not been made by him, was not 
sufficient. Semble, that such guarantee might 
refer to an existing account, or to future 
credit, and that on the evidence it was prop
erly found to apply to the former. Parker 
v. Duteher, 2 0. S. lUti.

The chief object of an agreement between 
A. and B. was the profitable manufacture 
and sale of wares under a patent of invention 
issued to A.; and, in consideration of ad
vances by B. to an amount not exceeding 
$<i,000, C. by a letter of guarantee "agreed 
to become, a surety to B. for the repayment 
of the $tl,000 within twelve months from the 
date of the agreement if it should transpire 
that, for the reasons incorporated in said 
agreement, it should not be carried out." In 
an action brought by B. against C. for $0.000 
it was proved at the trial that the manufac
turing scheme broke down through defects 
of the invention:—Held, that ('. was liable 
for the amount guaranteed by his letter. .ln- 
gue v. Lniun Liu# and Oil Store Co., 24 S. 
C. R. 104.

T. wrote a letter agreeing to guarantee pay
ment for goods consigned on del credere com
mission to It., on condition that he should be 
allowed, should occasion arise, to take over 
the goods consigned. Shortly afterwards the 
creditor, without giving any notice to T., 
closed the agency, withdrew some of the 
goods, and permitted others to lie seized in 
execution and removed beyond the reach of 
T. The creditor did not give T. any authority 
to take possession of the goods as stipulated 
in the letter of guarantee. In an action by 
the creditor to recover the amount of the guar
antee :—Held, that the condition of the guar
antee had not been complied with by the 
creditor, and that he could not hold the gua
rantor responsible, ltrown v. Torrance, 30 
S. C. It. 311.

See Hathaway v. Chaplin, 21 S. C. R. 23.
Continuing Security. 1—Where defen

dant agreed to lend the plaintiff £2,000. to lie 
advanced as it might be required, and received 
from plaintiff a conveyance of land to secure 
the advances, and gave back a bond reciting 
the agreement, and binding himself to re
convey the land* on repayment of the sum ad
vanced, on a certain day, and defendant before 
that day made further advances to £10,000, 
and received tindier. Ac, on account to £7,000 : 
—Held, that the bond was a continuing se
curity, and that defendant was not obliged to 
reconvey on payment of the £2,000 first ad
vanced. Welle v. Ritchie, G O. 8. 13.

The plaintiff sued defendant on the follow
ing guarantee : “ I hereby hold myself ac
countable to you for any goods Mr. F. M.
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may purchase of you to ih«‘ amount of £200 
<‘.v. —Held, a continuing guarantee. Ross v. 
Burton, 4 V. C. It. 357.

“ Messrs. A. & I). Shaw : Gentlemen.—I 
have just received a line from F. informing 
me that lie wishes to purchase goods from 
you. Being acquainted with his circum
stances, and knowing him to be a man of 
prudence and integrity, I do not hesitate to 
he responsible to you for £150 or £200 worth 
of goods should he require that amount— 
Held, not a continuing guarantee. Sliuto v. 
I andumn, 5 U. C. It. 363.

Defendant and another addressed to plain
tiff this note : “ In consideration of your sup
plying to M. supplies of, &<•.. out of your 
store for his business, we agree to become re
sponsible for the payment of $2<Nl for such 
goods, and guarantee the payment of that 
amount, whether the same be due on note or 
I look account, to you for said hardware, iron, 
&c. :”—Held, a continuing guarantee. Re li
mit v. MetJuire, 21 G. V. 134.

S. by letter informed It. and K. that his son 
was a partner in a firm, and that lie had ad
vanced him £3,000 as his share of the capital 
thereof. The firm, having failed, made an 
assignment in which S. was preferred to the 
amount of £3,566, represented as made up of 
loans and advances to the firm. The actual 
capital advanced to the son appeared to be 
only £1,000:—Held, notwithstanding, that S. 
was hound to It. and K. by his representation, 
and that such statement of S. operated as a 
continuing guarantee to them, ltainey v. 
Dickson, 8 tir. 450.

On 11th June, 1877. defendant wrote to the 
plaintiff that J. S.. the person lie wished to 
assist, “ informs me now that I could help 
him by pledging myself to you that you might 
ive him a letter of credit in Montreal, and

now say, if you will assist him in that 
way to 87,1100 or #8,000, that I will become 
responsible to you for the like amount in any 
manner you may wish, &c." J. S. then ap
plied to the plaintiff, who gave a continuing 
guarantee in his favour to some Montreal 
merchants, dated 28th August, for goods to 
the extent of $5,000, for three years. At the 
same time the following note signed by the 
defendant, in blank was filled up by J. S. : 
“ Three years after date I promise to pay to 
the order of J. s. $5,000, Ac,” “ Value re
ceived." To which was added : “ This note
is given as collateral security for a guarantee 
of $5.000 given to J. S. by A. S.." the plain
tiff. No notice was ever given to defendant 
of the plaintiff's guarantee, or of the form in 
which the note was filled in. In an action on 
the defendant’s letter as a continuing guar
antee, and on the note:—Held, per Wilson, C. 
J., that the letter was a guarantee, but not a 
continuing one, and there could lie no recovery
under it. as the evidence shewed that the 
amount of $5.000 secured thereby had been 
paid. Per Halt. J., agreeing with the judg
ment at the trial, that it was not a 
guarantee, but merely a proposition lending up 
to a guarantee ; at all events, if a guarantee, 
it was not a continuing one. Sutherland v. 
Patterson, 4 O. It. 565.

The plaintiff’s testator gave a guarantee in 
the following form : “ In consideration of the 
goods sold by you on credit to M„ and of any 
further goods which you may sell to M. upon 
credit during the next twelve months from

date, I hereby undertake to guarantee you 
against all loss in respect of such goods so 
sold or to he sold ; provided I shall not he 
called on in any event to pay a greater 
amount than $2,500.” M. made an assign
ment for the benefit of bis creditors, being 
then indebted to the guaranteed creditors in 
lhe sum of $5,550.23. They filed their claim 
therefor with the assignee, and afterwards re
ceived from the plaintiff the full amount cov
ered by the testator’s guarantee. The plain
tiff contended that he was entitled to rank 
upon the estate for so much of the debt as had 
been thus paid by him :—Held, that the guar
antee was one of the whole uebt incurred, or 

i" Incurred, with a limitation of the lia
bility to $2.500. and. therefore, that the plain
tiff was not subrogated to the rights of the 
secured creditors or entitled to receive the 
dividends in respect of that part of the debt 
which he had paid off under the guarantee. 
Judgment in 20 Ü. It. 257 reversed, and that 
in 10 O. It. 230 restored. Martin v. McMul- 
I- n, 18 A. It. 658.

Sot Cosgrave Brewing and Malting Co. v. 
>tarr*. II A. It. 150. 12 S. <’. It. 671 : Mer- 
ehants Bank of Canada v. McKay, 15 S. C. It.

Extent of Liability.]—*' Messrs. A. & 
I). Shaw : Gentlemen,—I have just received a 
line from F. informing me that he wishes to 
purchase goods from you. Being acquainted 
with his circumstances, and knowing him to 
be a man of prudence and integrity, 1 do not 
hesitate to be responsible to you for £150 or 
£200 worth of goods, should lie require that 
amount —Held, not applicable to the pur
chase of goods by F. and a partner, but by 
F. alone. Shaw v. Vunduscn, 5 V. G. It. 353.

In an action on the following guarantee :— 
“ Whereas H. II. & Co., of Albany, have 
authorized S. and J.. of Houghton, Canada 
West, to draw on them to the amount of 
$5,000; and whereas the said S. and J. 
promise and agree to ship to the said II. II. 
& Co. a sufficient quantity of lumber, in the 
months of May. June. July, and August next, 
to pay the same. Now, therefore, in con
sideration of #1 to me in hand paid, I hereby 
guarantee to Messrs. H. II. & Co. that the 
lumber shall go forward agreeably to contract, 
and in default of the same 1 will be respon
sible to them to the amount of the advances,
the same not exceeding $5,000 Held, that 
defendant was not entitled to credit as against 
his guarantee for the gross value of the lumber 
sent, but that the plaintiffs were entitled to 
deduct their charges. Held, also, that the de
claration, as to the statement of the con
sideration. was sufficiently supported by the 
proof. Jligby v. Cummings, 10 U. C. It. 222.

In April. 1850, It. became security to the 
plaintiffs for S. to the extent of £100, and S. 
thereupon received goods from them to the 
amount of £151. In April S. desired to make 
a further purchase. R, wrote to the plain
tiffs becoming security to the extent of £75, 
and in his letter he said. ” I understand from 
S. that he has paid you £75 on account of the 
£100.” The plaintiffs sent no answer, but 
supplied the goods required. The £75 had 
lieen paid by 8.. and injiis letter enclosing it 
he said, “ I send you £75 on account of goods 
bought by me, being one-half of the whole:” 
—Held, that It. was entitled to have the whole 
of this payment credited against the £151 se
cured by his first guarantee, and that the
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plaintiffs could not appropriate it to any part 
.if tin- dvlit of S. for which it. was not liable. 
Lgman v. Miller, Vi U. C. It. 215.

A. agrees to become surety to B. for all 
such advances as B. may make to C. during 
:i limited period. B. makes no individual ad- 
vatices to C. at all. but during the period B. 
with lb. a stranger to A. make advances to

: Held, that B. cannot recover from A. 
such advances, Stvvenaon v. McLean, 11 C. 
V. 208.

One S. had contracted to build a house for 
• i.-fendant, and had employed the plaintiff, un
der an agreement, to do a portion of the work. 
The plaintiff complained that S. did not pay 
him as he had undertaken to do, and was un- 
w illing to proceed, and, after some negotiation, 
the following paper was signed: “Stratford, 
21st of May. 1858.—$1118.—Good to I*. A. Lnf- 
tus (the plaintiff) or bearer, for $11)8, payable 
><• soon us Lnftus completes and finishes his 
contract at U. C. Lee’s dwelling house in 
Stratford. Alex. Scrimgour." This was in
dorsed by defendant Lee. and at the foot was 
written as follows £66. A further sum 
of lifty-six pounds will be due to Loftus, being 
balance of contract, three months after said 
contract is completed and accepted by the 
architect. This sum I secure to Loftus for 
account of Scrimgour. U. C. Lee. A. 
Scrimgour.” The work bail been completed 
and certified; it was proved that before the 
writing was signed defendant had told the 
plaintiff that if he would wait he would be 
answerable for the whole amount due him, 
and defendant had paid the plaintiff $115, 
f ir which a receipt was indorsed on the paper. 
The first count of the declaration alleged that, 
in consideration that the plaintiff, at de
fendant's request, would proceed with the 
wurk, defendant promised to pay him the £51», 
Ac.; the other counts were for work and 
materials, and on account stated:—Held, that 
the plaintiff was entitled to recover the £50, 
but not the balance of the $11)8. Loftus v. 
Lee, IS U. C. It. 105.

One T. contracted with two firms in Que
bec, N. & Co. and M. & Co., for advances, to 
be covered by shipments of timber within a 
specified period, agreeing to furnish defend
ant's guarantee for performance of his part of 
i In- contract. Defendant in a letter to M.. 
i partner in one of the firms, guaranteed that 

T. would furnish timber in the year 1859, 
ciiual in value to the advances made by him. 
M., to said T. :—Held, (1) that in an action 
by M. alone lie could only recover the amount 
of his own advances to T. (2) That M. must, 
is far as defendant was concerned, give credit 
for all lumber received by him from T. 
Steve neon v. McLean, 10 C. 1*. 414.

Defendants on the 2ftth April. 1867, gunr-
...I in writing the payment in tlm plnin-

tiff, a nursery gardener, of his account against 
11. for nursery products to be delivered to 
II. that spring, said payment to lie made to 
the plaintiff by II. or the defendants within 
twenty days after receipt of the trees by II. 
On the 4th February preceding, an agreement 
under seal had been executed between the 
plaintiff and U.. that the plaintiff should 
deliver trees at railway stations, at the prices 
mentioned, in such ouantities as II. might sell, 
for which II. agreed to pay one-lmlf ten days 
after delivery of the trees, and to give his 
note indorsed for the balance, payable in 
•ix or eight months from delivery, or the notes

of the purchasers. In an action on the guar
antee it appeared that the balance due by II. 
in all, for deliveries after the guarantee, was 
$400.22. of which $00 was due on the < a-h 
part of the transaction, and only this part 
had been entered bv the plaintiff in his day 
book ; for the rest he held purchasers’ notes : 
—Held, that Uu guarantee clearly could apply 
only to the $tiU. Leslie v. Long. 27 U. C. K. 
482.

Defendant’s son, living at St. Catharines, 
applied to the plaintiffs, merchants in Hamil
ton. :o supply him with goods, aod on the 
12th Api il they wrote to him that they would 
execute his order if he could get the indorsa
tion of his father. On the 15th the son 
wrote to them to send the goods ; and that he 
would get his father's indorsation if required. 
On the 17th the plaintiffs wrote proposing, in 
view of future business, and to save the 
trouble of getting an indorsement with each 
transaction, tliait the father should give a 
continuous guarantee. This son on the liltli 
wrote that he would get this, and urged them 
to send the goods at once, which they did on 
the same day, with a form of guarantee for 
the father to sign. On the 21st the son wrote 
to his father, who lived at Woodstock, " I 
am buying some goods " from the plaintiffs, 
and enclosing the guarantee for his signature. 
The father, not liking this form, wrote an
other, as follows :—" SVoodstock. 20th April, 
1875. Gentlemen,—In consideration of your 
supplying my son with what goods he may 
from time to time require of you this season, 
on your usual terms of credit, 1 do hereby 
guarantee the payment of the same.” The 
defendant, as the court inferred from the evi
dence. was not aware when he signed this 
that his son had already obtained any goods 
from the plaintiffs. After the guarantee, in 
May and June, further goods were purchased 
by the son :—Held, that the guarantee applied 
onlv to the goods purchased alter it, not to 
tliose previously furnished. W ood v. Cham
ber». 4U U. C, K. 1.

One M., requiring machinery for a cheese 
factory, gave the plaintiff's, who manufactured 
such machinery, an order for it in March, to 
be shipped to him on the 1st May, at the 
price of $1,100. The plaintiff's required 
security before tilling the order, and the de
fendant wrote to them on the 25th March. 
1875: “I recommended M. to you, and if lie 
should fail in his promise to you for anything 
in your way, I consider myself jointly liable 
for the amount of $200, payable in six 
months, to your firm.” The balance was 
secured by the guarantees of other persons. 
The machinery was shipped to M., the last 
shipment being made on the 5th May. and M.

ave his note payable in six months from that
ay,—six months’ credit being the plaintiffs’ 

usual course of dealing. Defendant contended 
that the guarantee limited the period during 
which defendant should be liable to six months 
from its date, and that, a further time having 
been given, lie was discharged ; and 04. the 
trial the Judge ruled that it was a continuing 
guarantee for any goods to the extent of $200, 
but that defendant was not liable until the 
expiration of six months after M.'s default, 
so that this action brought on the 9th Decem
ber was premature:—Held, taking the guar
antee in connection with the surrounding cir
cumstances, that it must be referred to the 
specific order which M. hail given, and of 
which defendant must be supposed to have 
been aware; and that defendant’s liability
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aro.ie immediately on M.'s default at the ex
piration of the six months’ credit. Boyle v. 
Bradley, 2<J C. I*. 373.

The defendant, in order to enable one G. to 
carry out a contemplated settlement with the 
plaintiffs (creditors of G.), signed a memoran
dum guaranteeing the payment by G. of the 
first two of three promissory notes of $751 
each, “ to the extent of $751." When the first 
note to mature fell due <i. was unable to meet 
it, and the defendant, without the knowledge 
of lhe plaintiffs or their agents, enabled G. 
to raise a part of the amount required to re
tire that note, which amount G. so applied; 
and this sum the defendant subsequently was 
compelled to pay :—Held, affirming the judg
ment of the court below, 40 U. C. It. 305, 
no answer to a claim afterwards made upon 
the defendant to pay the second note on G.'s 
failing to do so. the advance which had been 
so made by the defendant to G. forming no 
part of the sum the defendant was liable for 
under his guarantee. Cruthern v. Bell, 8 A. 
It. 537.

A., a wholesale merchant, had been supply
ing goods to ('. «k Co., when, becoming doubt
ful as to their credit, he insisted on their 
account being reduced to $5.<»K> and security 
for further credit. W., who had indorsed to 
secure a part of the existing debt, thereupon 
gave A. a guarantee in the form of a letter, as 
follows :—" 1 understand that you are pre
pared to furnish C. & Co. with stock to the 
extent of .$5.UUO as a current account, hut 
want a guarantee for any amount beyond that 
sum. In order not to impede their operations 
1 have consented to become responsible to 
you lor any loss you may sustain in any 
amount upon your current account in excess 
of the said sum of live thousand, but the 
total amount not to exceed eight thousand 
dollars including your own credit of five 
thousand, unless sanctioned by a further 
guarantee.” . . A. then continued to 
supply C. & t o. with goods, and in an action 
by him on this guarantee :—Held, that there 
could lie no liability on this guarantee unless 
the indebtedness of C. & Oo. to A. should ex
ceed the sum of $5,000, and at the time of 
action brought such indebtedness, having been 
reduced by payments from C. ik Co. and 
dividends from their insolvent estate to less 
than such sum, A. had no cause of action. 
Alexander v. 11 at .son, 23 S. C. It. 070.

A guarantee in the following words. “ I 
hereby become responsible to 11. M. for pay
ment for goods sold to F. E. for feed store 
situate . . up to .$100,” was given a» a 
time when the debt due by F. E. to II. M. was 
$280.85 :—Held, that the guarantee covered 
the amount then due and an additional in
debtedness up to 1400. Chalmers v. Victors, 
18 L. T. X. S. 481. followed. Moyle v. Ed 
munda, 24 O. It. 470.

The defendant gave to the plaintiff a guar
antee that, in consideration of liis indorsement 
for one F. of certain promissory notes for a 
large sum given by him for the purchase of a 
bankrupt stock, the defendant would guar
antee the duo payment of the amount of such 
notes at maturity, provided he was not called 
upon to pay in all more than $2,000:—Held, 
that the effect of the guarantee was that it 
continued in force, to the full extent of 
$2.000, until the last of the notes was paid, 
and that the defendant could not before such 
event relieve himself from liability by trans

mitting to the plaintiff $2.000 which he had 
received from F., being the proceeds of a 
portion of the stock. Struthera v. Henry, 32 
O. It. 305.

See llall v. Merrick, 40 U. C. It. 500; 
Urund Junction If. It . Co. v. Hope, 30 C. I*.

(d t Operation of Statute of Frauda.

Consideration.]—A guarantee indorsed 
on a note at the time of its execution in the 
following words. " We guarantee the pay
ment of the within note," does not shew a 
sufficient consideration for the promise, the 
case being within the Statute of Frauds. 
Lock v. Hvii. 0 O. S. 205.

Set W alker v. O'Reilly. 7 L. J. 300 ; Mack- 
lin v. Kerr, 27 C. V. 47. 28 C. I*. IN).

See ante (b).

Naming Person to whom Given.] —
An undertaking as surety must. i-> comply 
with the Statute of Frauds, name the person 
to whom it is given. Where a guarantee did 
not sufficiently comply with the Statute of 
Frauds, hut tin- transaction related to an in
terest in lands for one year, and the principal 
had gone into possession under the contract 
and retained possession :—Held, that the con
tract was binding on both principal and 
surety, on the ground of part performance. 
In such a case some of the sureties, some 
weeks after possession was taken, refused to 
sign a formal lease. Xo proceedings were 
taken to enforce their undertaking until the 
year had expired, and the principal had given 
up possession, a defaulter in respect of his 
rent : Held, that the delay was no bar to the 
suit. County of Huron v. Kerr, 15 Gr. 2(>5.

The defendant, owing the plaintiff, deliver
ed to him a note for $100, made by one John 
Met Joe, payable to defendant or bearer, on the 
back of which defendant signed the follow
ing guarantee : “ In consideration of the sum 
of otic hundred dollars. I guarantee the pay
ment of the within note:”—Held, that the 
guarantee was sufficient within s. 4 of the 
Statute of Frauds; for, although no promise 
was named in it. yet the reference in the 
guarantee to “ the within note ” made it a 
promise enuring to the benefit of the bearer, 
whoever he might lie. Semble, that the guar
antee created an absolute promise to pay in 
all events, and that defendant was not entitled 
t<> notice of dishonour ; but there waa no plea 
raising this question. Cjuœre, whether de
fendant could he treated ns a joint maker. 
Fulmer v. Baker. 23 C. P. 302.

In an action for the price of goods supplied 
by the plaintiffs to C. A. E.. it was proved 
that the plaintiffs received in an envelope, ad
dressed to their firm, the following letter, 
signed by the defendant. “ Lake Superior, 
Ont., July 4th. 1883. Gentlemen.—I beg to 
inform you that I have assumed all liabilities 
of the S. V. Co. lately carried on by Mr. C. 
A. E., and am responsible to the amount con
tracted by him up to July 24th, 1882. Kind
ly ship cases immediately." The envelope 
was lost, inn its receipt ana the address on it 
were proved : Held, a sufficient agreement in 
writing to satisfy the statute, for the address 
on the envelope, referring to the "gentle
men” within, shewed that the plaintiffs were 
the persons guaranteed. Richard v. Stillwell, 
8 O. 11. 511.
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Writing I hscikt of.]—A. being indebt
ed to IS., and C. to A., a promise by C. that 
lie will pay It. the debt due to him by A. in 
consideration that It. will discharge A., is 
not within the statute. Kisaock v. Wood
ward, 1 U. C. It. 344.

Where the plaintiff had been employed by 
A. in getting out timber, which A. afterwards 
sold to the defendant, who agreed orally 
with the plaintiff and others who had been 
working with him, the timber being in their 
possession, that lie would pay the wages of 
the plaintiff and the others, if they would 
assist in rafting the timber to Quebec, out of 
the proceeds of its sale there:—Held, that, on 
shewing the sale there, the plaintiff was en
titled to recover for his wages as money had 
and received : and that the case was not with
in the Statute of Frauds. McDotull v. Cook,
1 U. V. It. 542.

Where defendant agreed that, if the plain
tiff would give up his claim against A. It. for 
£4H. lie would pay him £35 out of the proceeds 
of a certain raft when it should arrive at 
Quebec: Held, that the plaintiff could sue 
the defendant on such agreement upon the 
common counts, without an agreement in 
writing. McDonald v. (ilaaa, 8 U. (’. It. 245.

It. and another hail executed a mortgage to 
the plaintiffs, by which the principal money j 
became due on default in the interest, and the I 
plaintiffs also held the mortgagors’ note in- j 
dorsed to them by the payee. The mortgagors 
assigned all their estate and effects, including 
the mortgaged property, to defendant, in trust 
for creditors, and he, in consideration that the 
plaintiffs would not enforce payment of the 
principal money which had become due on the | 
mortgage, hut would accept the interest when 
he could pay it, orally promised to pay 
the note:—Held, a promise to answer for the \ 
debt of another, and that the plaintiffs there
fore could not recover. Lee v. Mitchell, 23 
V. ('. It. 314.

Held, that there was no evidence of ori
ginal liability on the part of defendant for 
the price of the goods in question: and that 
his promise to pay, not being in writing. ! 
was therefore void under the Statute of 1 
Frauds. Merncr v. Klein, 17 C. 1\ 287.

A. being indebted to the plaintiff in $1,100 
for timber furnished to him, and used in a 
vessel which he had contracted to build for 
the defendant, the plaintiff refused to furnish I 
any more, and the defendant then said to him. , 
•hat if he, the plaintiff, would furnish what 
further timber was required to finish the j 
vessel, he (defendant I would pay the plaintiff 1 
for it. on the plaintiff getting an order from 
A. ; and that if the plaintiff got an order from 
A„ he would pay it:—Held, that the promise | 
as to the $1,100 was void, under the Statute 
of Frauds, not being in writing; and that it ] 
must be regarded as a mere naked under- 
taking to pay A.'s debt, not ns made in con
sideration of the plaintiff furnishing A. with 
the timber. Rounds v. May. 35 U. C. It. 307.

A guarantee that a promissory note made 
by another will be paid at maturity is within 
-■ 4 of the statute, and therefore invalid un
less in writing. 11 am bold v. Foote, 2 A. R.

One A. had contracted to build certain 
houses for defendant, and the plaintiff agreed

with A. to do the brickwork, but, having some 
doubt ns to A.'s ability to pay. the plaintiff 
hesitated to go on. The defendant told the 
plaintiff that he would see him paid, where
upon the plaintiff proceeded and finished the 
work:—Held, that defendant’s promise was 
within the statute, and being oral only the 
plaintiff could not recover, for A.'s liability 
to the plaintiff continued, and defendant’s 
only liability arose from this promise. Rond 
v. Treahcy. 37 U. C. R. 3tK).

A. contracted to build houses for defendant, 
and sublet the plastering to the plaintiff. 
The pin intiff commenced the work, but re
fused to go on without security, whereupon 
A. gave him a written order to the architects 
to give him certificates for the plastering as 
the work proceeded. After this the plaintiff 
got money from time to time from the archi
tects without leference to A. A. failed, ami 
the plaintiff stopped work for some weeks, 
when the defendant told him to go on, saying 
he, the plaintiff, knew all was right ; ana he 
thereupon went on and completed the work:

I —Held, that there was no substitution of 
| the plaintiff for A., but that A.’s liability con

tinued ; and that defendant's promise being 
collateral, and oral, was void, under the 
Statute of Frauds. Doucher v. Treahcy, 37 
U. V. R. 3U7.

Where a contractor for the building of a 
house made default in carrying on the work, 
and, in consequence, the owner, acting under a 
clause in the contract to that effect, dismissed 
him, and agreed orally with a sub-con- 
trui tor. who bail been employed by the con
tractor. that if the subcontractor would go 
ou and finish the work he, the owner, would 
pay him: Held, that the agreement with the 
sub-contractor was a new ami independent 
contract, and was not a contract to answer 
for the debt, default, or miscarriage of an
other within s. 4 of the Statute of Frauds, 
and was therefore val.d and binding on the 
owner, although not in writing. Horn! v. 
Treahey, 37 U. C. it. 300, distinguished. 
Re trie v. Hunter. Uueat v. Hunter, 2 O. It. 
233.

A collateral oral promise to pay the debt 
of another, who still remains liable, although 
founded on a good consideration, is not bind
ing. Therefore, where defendant had bought 
the stock of one A., who was indebted to the 
plaintiff for wages, and in order to induce the 
plaintiff to continue with the defendant, the 
defendant promised to see that he was paid, 
and the plaintiff did accordingly work for the 
defendant : Held, that the Statute of Frauds 
was a bar to the action. ./antes v. Hal four, 
7 A. It. 4411.

A. M. was carrying on business as a brewer, 
when, owing to financial difficulties, he left, 
and S. M., his brother, a large creditor, took 
charge thereof. The plaintiff claimed that at 
this time there was a large sum due him for 
wages under a special agreement made with 
A. 11.i and that S. M. agreed. if be would 
remain, to pay him the past wages then due 
him, and like wages for the future:—Held, 
that the agreement by S. M. to pay such past 
wages being merely a collateral promise, A. 
M. remaining liable, and not being in writing, 
could not be enforced. Held, also, that, on 
the evidence as to the amount of wages, each 
party swearing to a different agreement, and 
the other evidence being contradictory, the 
fair inference was that the parties’ "minds
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were never nd idem, nnd the recovery would 
only he on the quantum meruit. H venir v. 
Sterner, 7 Ü. It <»2t>.

A promise made by a third person to a 
creditor to pay or to see paid the debt due 
to him by his debtor, whether such promise is 
absolute or conditional, is a promise to answer 
for the debt of another, and is within s. 4 
of the Statute of Frauds. The plaintiff was 
the holder of a promissory mite of an incor
porated company of which the defendant was 
president, and was pressing for payment when 
the defendant orally promised to see him 
pa ill if lie would forbear to sue and would re
new Held, that this was not a promise of 
indemnity, but of guarantee, and therefore re
quired by s. 1 of the Statute of Frauds to he 
in writing, (iuild & Co. v. Conrad, [ 1804 J 
2 Q. it. 885, distinguished, lieattie v. Din- 
nick. 27 O. It. 285.

--------  Sufficiency of.}—“ Please credit A.
£100, and I agree to hold myself responsible 
for the payment of the same —Quære, is this 
undertaking within the Statute of Frauds? 
Darker v. Dutchcr, 2 U. S. 100.

A., deceased, was indebted to B., who had 
taken certain securities for the debt. C.. on 
receiving these securities, gave It. the follow
ing agreement : This is to certify that I, C.. 
do agree to settle all accounts against the 
estate of A., deceased, hereinafter mentioned: 
that is, an unsettled account between B. and
A. , and one note of hand held by D. against 
the said A., and one note held by E. against
B. :—Held, not within the statute. Li crow 
v. Clark, if U. C. It. 211).

Plaintiff had worked for M. & D. at their 
mill, and they owing him for wages, the plain
tiff's father proposed to let them have a siding 
machine to put up in the mill, and that the 
plaintiff should work it until he had sawed 
enough to pay the arrears due to him and his 
wages while so engaged, and the price of the 
machine, they finding the power and timber. 
Defendant, who was then about to purchase 
the mill from M. &. I)., agreed to this proposi
tion, and he afterwards completed the pur
chase. The machine was put up ami worked 
by the plaintiff, and defendant afterwards 
promised to pay him his wages while so em
ployed:—Held, that by the arrangement de
fendant had assumed the arrears due to de
fendant by M. & i). as a debt of his own. and 
was liable without any written agreement: 
but that his letters, set out in the report of 
this case, sufficiently shewed u contract in 
writing. Clark v. Waddell, 10 U. C. it. ."$52.

F. being indebted to the plaintiffs, who were 
pressing him for payment, the defendant sign
ed the following document and delivered it to 
the plaintiffs in consideration of their giving 
time to F. : “ 1 will guarantee that the secu
rity offered by Mr. John Fleming for the 
balance of your account will be executed and 
forwarded within ten days." The security re
ferred to was a mortgage upon real estaie to 
be executed, and a paid-up life policy of 
$5,000, which F. had agreed orally to" give 
the plaintiffs, neither of which existed at the 
time of F.'s agreement, or the defendant's 
guarantee. F. never gave the security, and the I 
plaintiffs, by refraining from suing him, lost 
their debt :—Held, that the writing signed by j 
the defendant was not sufficient to satisfy s. I 
of the Statute of Frauds, whether regarded as 
an original promise or guarantee. Light hound j 
v. il arnock, 4 O. 1$. 187.

As a written memorandum of an oral guar
antee is required only for the purpose of evid
ence. M letter or other writing subsequently 
given by the guarantor, sufficiently shewing the 
terms of his undertaking, will suffice. A letter 
shewing the terms, written by the guarantor 
partly on his own behalf and partly on behalf 
of a linn of debtors, and signed by him in the 
firm name and in his own name for them per 
proc., is sufficient to hind him. Thomson v. 
Lcdc, 22 A. It. 1U5.

The plaintiffs, being creditors of an incor
porated company, accepted an offer made by 
the company’s president, in a letter addressed 
to the plaintiffs to " personally guarantee pay
ment " of the company's debt, upon an exten
sion of time being given, and, in order to carry 
out the arrangement, promissory notes were 
made by the company payable to the order of 
the plaintiffs, and indorsed by the president, 
who made an assignment for the benefit of his 
creditors, under 1$. S. O. 1897 c. 147, before 
the maturity of three of the notes, in respect 
of which the plaintiffs sought to rank upon 
his estate in the bands of the defendant as 
assignee:—Held, following Jenkins v. Coorn- 
ber, [1898] 2 Q. B. 108, that, upon the Sta
tute of Frauds, no action could be maintained 
on the notes against the president, as to whom 
the instrument was incomplete. And, al
though the correspondence and the notes taken 
together established an agreement of surety
ship, notwithstanding the Statute of Frauds, 
yet proof could not be made upon such a 
contract when the notes guaranteed had not 
matured at the date of the assignment. Grant 
v. West, 23 A. It. 533, and 1‘urefoy v. I’ure- 
foy, 1 Vern. 28, followed. Clappcrton v. 
Mutchmor, 30 U. H. 5U5.

(e) Person to Whom (liven.
Enforcement. | — “ Mr. Thomas Mason. 

Dear Sir,—In answer to your favour of this 
date, 1 beg to say 1 will pay whatever sum 

' you may agree upon to pay for an omni
bus. if you should tind one to suit you, so 
soon as the same is delivered to you in 
Hamilton ; and this may be considered as a 
guarantee to the party from whom you may 
purchase, 1 remain yours very truly, Samuel 
Mills:" — Held, that this, though addressed 
only to T. M., would attach at once as a guar
antee in favour of any person who might fur
nish the omnibus; and that no further proof 
of acceptance or of consideration was re
quired. Manning v. Mills, 12 U. C. It. 515.

Defendant addressed to 1. V. & Co. the 
following guarantee: “Gentlemen,— In con
sideration of your lilling the orders for goods 
from your Birmingham house of J. ('. & Co., 
say the spring importations, I hereby hold 
myself responsible for and guarantee the pay
ment of the same to you." I. V. & Co. were 

I the agents in New York for the Birmingham 
I house referred to, whom the defendant knew, 
j but they had no other connection with them. 

The goods having been furnished to J. C. 
& Co. :—Held, that the Birmingham firm 
could sue upon the guarantee, if intended for 
their benefit, which might be proved by parol 
evidence. Fun ll'urf v. Carpenter, 21 U. C.

One^ T. contracted with two firms in Que
bec, N. & Co. and M. & Co., for advances, to 
be covered by shipments of timber within
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a specified period, agreeing to furnish defend
ant's guaranty for performance of his part 

the contract. Defendant in a letter to 
M.. a partner in one of the firms, guaranteed 
that T. would furnish timber in 1859, eaual in 
wilue to the advances made by him, M., to 
-aid T. :—Held, that a joint action by M. and 
Y & Co. would not lie. Stevenson v. i/o 
Lean, lu C. P. 414.

A. agrees to become surety to It. for all 
such advances ns It. may make to during 
a limited period. It. makes no individual ad
vances to C. at all. but during the period. It., 
with lb. a stranger to A., make advances to
i . Held, that B. Individually cannot re
cover from A. the amount of the advances so 
made. Stevenson v. McLean. 11 (3. P. 1208.

If. having negotiated for the purchase of 
unpalentcd lands, and the vendee of the Crown 
ic'iuiiing security for the purchase money, 
1 ». obtained from his father a letter ad
dicted to himself, as follows: “If you make 
iIn- contemplated purchase from 11. of wild 
lands, amounting to 10.000 acres, at $0 per 
acre, and deducting all amounts due or faere- 
after payable on the same. I will become 
your security for the payment of the principal 
on the Crown lands and interest, and the in
terest oil the deeded lands." “ 1*. 8.—I will 
see you have the £2.000 to pay in cash when 
all papers are signed:" Held, that this letter 
«as not a promise to provide for the payment 

■ the f 12,000 cash, which could be enforced by 
the vendor. Uelliwell v. Hickson. 0 Ur. 414.

Sec County of Huron v. Kerr, 15 Ur. 205; 
I’uliner v. Baker, 20 C. 1'. .'1U2; Richard v. 
Stillwell, 8 U. It. 511, ante (di.

II. DISCHARGE AND RELEASE OF SURETY.

1. Alteration of Principal’s Position.
(a) Bank and Company Officers.

Bank Agent—Cashier.] — A surety by 
bond, for the due performance of the office 
of a bank agent, is not responsible for losses 
occurring after the nature of the agency has 
been changed and the agent appointed a 
• •a>hier. Bank of Upper Canada v. Covert, 
5 O. S. 541.

----— Remuneration — Change in Mode
"I I To a declaration against a surety 
on a bond, conditioned for the performance 
"i his duty by W. while in the plaintiffs’ 
-tv i('|‘ as their agent at N., or in any other 
capacity whatsoever, the defendant pleaded 
'hat W. entered into the plaintiffs’ employ - 
‘"•*«it as such agent at a certain commission 
or percentage on the business done, and dé
tendant executed the bond under the agree
ment that he should be so paid, and that after
wards the plaintiffs, without defendant’s 

'Li' or constat, changed the mode of 
remuneration to a fixed salary :—Held, no de- 
l',ni"i 1oronto v« Wilmot. 19 U. C.

Bank Cashier—A on-banking Business.]
The sureties of an absconding bank cashier 

•ire not relieved from liability by shewing 
ii Hie bank employed their principal in 

•raiisacting what, was not properly banking 
‘-•ness, in the course of which he appro- 

. riated the bank funds to his own use. the

claim against sureties being for the moneys so 
appropriated by the principal, and not for 
losses occasioned by such illegal transactions. 
iSpringer v. Exchange Bank of Canada, Barnes 
v. Exchange Bank of Canada, 14 S. C. R. 
710. See S. C., 7 O. R. 309. 13 A. It. 390.

Bank Clerk—Teller.]—Declaration on a 
deed executed, reciting that It. had been ap
pointed by plaintiffs a clerk in their bank at 
K. or elsewhere, as might be determined upon, 
It. covenanting during his service ns clerk 
or in any other capacity whatsoever, to be 
faithful in his conduct, render proper ac
counts, pay moneys, &e., and defendant coven
anting iliat It. should perform all his coven
ants. Averment, that It. entered the bank ns 
a clerk, and while in such employ. &c„ (charg
ing misapplication of moneys. &c\, by It. as 
teller.) l'lea, that before breach it. was, 
without defendant's consent, removed by 
plaintiffs from the situation of clerk to that 
of teller, which was a different office, and in 
which he was intrusted with more moneys 
than in his former position, and his respon
sibility entirely changed and Increased :— 
Held, bad. Royal Canadian Bank v. Yates, 
19 C. P. 439.

Insurance Company —Agent—Change in 
Extent of Duties.]—A. bond made by defend
ants ns sureties, and It. as principal, to the 
plaintiffs, to secure the faithful and diligent 
performance of It.’s duties, including the 
payment over of moneys, recited that B. had 
been appointed agent for the plaintiffs for 
the Province of Ontario, and ns such was to 
discharge certain duties, ami to receive cer
tain moneys, us defined in the instrument ap
pointing him. and as to which the parties 
thereby declared they had due and sufficient 
communication. The condition of the bond 
was fur the performance of such duties, and 
the payment over of such moneys. The bond 
also contained the following clause :—“ The 
said sureties, in consideration of the premises, 
hereby agree to . . renounce to Isici the
benefits of division, discussion, and all other 
benefits of sureties, consenting to be bound 
ns fully in all respects as the said principal 
party.” The instrument of appointment pro
vided that B. should be general agent for the 
Province, should have control over all local 
agents, except some six, including those of 
Hamilton and Ualt, and his compensation 
should be a commission of thirty-five per cent, 
on all business obtained by himself or the 
said agents under his control, he to pay the 
agents thereout, and on renewals thirty per 
cent. ; and also to have a salary of $75 a 
month, which was to include travelling ex
penses. The plaintiffs afterwards added Ham
ilton and (ialt to his agencies. Subsequently 
It.’s business was confined to Toronto, and he 
agreed to relinquish his commission on the 
outside agencies: and it was intimated to him 
that at the close of the year his salary would 
have to be re-arranged:- Held, that the tak
ing away of the outside agencies was such a 
change in It.’s position as could not be said 
to be, without inquiry, evidently unsubstantial 
and not prejudicial to the sureties, and 
would of itself discharge them : but as to Ualt 
and Hamilton it could not be said, on the 
evidence, to have that effect. Held, also, that 
the effect of the renunciation clause was to 
place the principal and sureties in the position 
of joint contractors; that the agreement con
fining B.'s business to Toronto amounted to 
a new contract; and that the sureties would 
only be liable as principals for default up to



5707 PRINCIPAL AND SURETY. 5708

the date thereof and not thereafter. Citizen»' 
In». Co. v. Clurton. 13 O. Il 382.

---------  Agent—Remuneration — Change i«
Mode of.]—Action on a bond given by the 
defendants W. and A. for the performance of 
W.'s duties a< plaintiffs’ agent, and for the 
payment of all moneys received by him. alleg
ing non-payment of certain moneys. See. Plea 
by defendant A., setting up in substance that 
when lie executed the bond as such surety W. 
was agent under an agreement with plaintiffs, 
whereby his salary was fixed, and that after
wards, and before breach, the plaintiffs, with
out A.’s knowledge or consent, discharged W. 
from his then engagement, and re-engaged 
or re-appointed him on different terms. See., 
namely, that his remuneration was to be by 
commission allowed for services performed in
stead of by fixed salary. Replication, in sub
stance. that W.’s remuneration as such agent, 
whether by fixed salary or commission, formed 
no part of and was not contemplated in the 
contract of suretyship, nor was the change in 
any way prejudicial to the surety's interests, 
nor did* it impose any greater liability upon 
him. and the said change did not include any 
change of W.'s duties and obligations ns such 
agent :—Held, replication bad, ns being no 
answer to the plea, which alleged a discharge 
of W. from his engagement and a re-engage
ment on different terms. Semble, that the 
change in the mode of remuneration by com
mission instead of by fixed salary would release 
the surety, if the nature of the remuneration 
was communicated to him when be entered 
into the contract, for it was an alteration 
which might be prejudicial to him. A re
joinder alleged that A. was induced to enter 
into the said bond for W. at a fixed salary, 
and, believing such representations to be true, 
executed said bond, and the change in said 
plea set out was without his authority or con
sent. Semble, rejoinder good : that it was not 
necessary to allege that said representation 
was made by the plaintiffs, for under the re
joinder the plaintiffs would have to prove that 
the representation was so made ns to be bind
ing on i >1.-1 i ii t i It s. < <i no tin Agricultural Ini.
Co. v. Watt, 30 C. P. 350.

Road Company - Secretary and Trcas- 
tirer—/‘resident.] — A plea that the bond was 
given for the due performance of the duties 
of secretary and treasurer of the plaintiffs by 
A., and that before breach A. was appointed 
president and director of the plaintiffs :—Held, 
bad. for not shewing that the ollices were in
compatible. by alleging that the plaintiffs 
were incorporated under C. S. V. C. c. 40, 
if that Act would make them incompatible, or 
otherwise. And admitting them to be incom
patible : -tjuiere, would the acceptance of one 
vacate the other. A plea that A. had ceased 
to be secretary and treasurer when the bond 
was given, and had become a director and pre
sident, but that defendant did not know it :— 
Held, no answer, without the incorporation of 
the bond in the plea, which being done, the 
recital contained an admission under seal of 
his being duly appointed treasurer and secre
tary, and was therefore a contradiction there
of. Trent and I'rankford Ruud Co. v. Mar
shall. 10 ('. I‘. 320.

(b) (Vormiment Officers.
Collector of Customs Change of Port.] 

—Sci. fa. on a bond given by defendant as

surety for one A., collector of customs. De
fendant pleaded that A. was appointed a col
lector of customs in Upper Canada, at the 
port of It., and to no other office ; and there
upon defendant executed a bond in reference 
thereto as follows : setting out the bond at 
length, which recited that A. had been ap
pointed to the office of a collector in Her Ma
jesty's customs, and the condition was that 
so long as he should hold such office he should 
pay over all moneys received by virtue there
of. Defendant then alleged that the bond was 
executed in reference to said office of collector 
at It., and not in respect of any other office 
or employment; and A. afterwards resigned 
said office, and was without defendant’s know
ledge appointed collector for the ports of X. 
and It. successively; and that the breach of 
duty, if any. was in respect of those offices, 
and not of his office at It. aforesaid. The 
plaintiff replied that collectors of customs 
were and are appointed generally, and not to 
any particular place; that A. was so ap
pointed. and the Pond given in respect of such 
appointment ; that as such collector be was, 
without any resignation, transferred respec
tively from it. to N„ and t<> U., at which 
last mentioned port the breach of duty sued 
for occurred — without this, that he was at 
the time of giving said bond appointed col
lector at IS., and not to any other office, and 
afterwards resigned said office :—Held, on de
murrer to the replication, plea bad, for setting 
up that the bond was given in respect to the 
office of collector at it. only, when, as set 
out in the plea, it was clearly not so, but as 
collector generally ; replication good. At the 
trial, upon issue taken on the replication, 
A.’s commission was put in, dated the 28th 
May, 1850, appointing him “a collector of 
lier Majesty's customs in the l’rovince of 
Canada,” and a letter to him from the cus
toms department, of the 14th May. informing 
him that he had been appointed collector 
of customs at the port of It., and requiring 
him to furnish securities. The bond was dated 
the 10th May. The removal of A. to the 
ports mentioned in the plea was proved, and 
that he was in default at It., whence he 
absconded :—Held, that defendant was liable 
for such default. The Queen v. Miller, 2U 
U. C. It 485.

(c) Merchants’ Clerks.

Becoming Partner.]—A person became 
surety for another for the due discharge of his 
duty as agent in the purchase of wheat for 
a mercantile firm. Afterwards the agent and 
his principals entered into partnership, and 
during the continuance thereof he became in
debted to his co-partners in the sum of £750, 
and the surety having been called upon, ex
ecuted a confession of judgment for the 
amount of his principal's indebtedness, in ig
norance, as he alleged, of the fact that the 
agency had ceased, and a partnership been 
formed. Upon a bill filed to enforce the judg
ment against the surety, the court, under the 
circumstances, directed a reference to ascer
tain what, if any, portion of the debt for 
which the cognovit was given arose in respect 
of dealings during the agency, reserving fur
ther directions and costs : or. if the plain
tiffs should decline this reference, then that 
the bill should be dismissed with costs. Good- 
erham v. Bank of Upper Canada, 9 Gr. 39.

Sale of Business to.]—The plaintiff took 
a bond from defendants, conditioned for the
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faithful performance by p. of his duties as 
a vent and dork of the plaintiff in a don- to 
he opened by 1>. for the plaintiff at L. Sub
sequently the plaintiff sold to I), the goods, 
,>v . at L. without the consent of the sureties:

Held, that they were discharged. tun- 
Allan v. II iylc, 7 C. 1*. 45$).

(dl ilunicipal Officers.

Deputy of Connty Treasurer Appoint- 
—t huntje in Mode of.]—A. became surety 

• It., a county treasurer, for the due «<•- 
• ' lining. &c„ by as deputy treasurer, while 
I!, continued in his office. C. received moneys 
i"r which lie did not account, and 1». sued A. 
upon the bond. 1$. held his commission as 
11'usurer from the government, from the ex- 
' ition of the bond to the 10th October. 
IMti; and from that time to the Kith August, 
is lit. in conse<|uence of a change made in 

1 e mode of appointment, he held his office un
der an election of the municipal council of 
the western district:—Held, that the surety 
«as liable during the whole time the deputy 
was serving, without reference to the mode 
"f M 's appointment, Baby v. Huby, 8 U. C.

District Treasurer — Appointment — 
' hamie in Mode of.J—A surety by bond to 
: ' Queen, for the due performance of B.'s 
duties as treasurer of a district, was not 

il'!-- for any defalcations by B. after his 
election by the municipal council. The Queen 

Ilnll, 1 C. 1*. 40U.
Township Treasurer — Inercate in

T<u<*.|- -The imposition of additional taxes 
><• t luise assessed at the time of taking the 
‘" urity, and the increase of the risk thereby, 
did not vitiate a bond given for the general 
!" rformance of duties and payment of all 
: uipys by the treasurer for the township. 
T* unship of Beverley v. Barlow, 10 C. I'. 178.

-----lie appointment.]—The annual re-
api 'intment of a municipal treasurer:—Held, 

i'f discharge his sureties. Township of 
Adjnla v. McElroy, l) U. It. 580.

Village Treasurer Collector.]—Tempor
ary employment of municipal treasurer, who 

s also clerk of the municipality, as collec- 
t"i. Liability of surety for the performance 
"I his office as treasurer, fur moneys received 
l'.\ him in either capacity. Village of Weston 

I onion, 15 U. li. 51)5.

2. Course of Dealing.
Arrangement not Objected to—Judg

' 1 at.' Defendant was one of two sureties in 
a bond, on which the obligees sued. An ar
rangement was made between his principal,
1 ds co-surety, and the plaintiffs, to which lie 
■lid not consent as to himself, hut to which lie 
offered no objection ns regarded his principal 

i;d co-surety. Subsequently, an action being 
| i "light on the bond against him, he allowed 
judgment to go by default, and gave a cogno
vit. reserving any means In* might have in 
equity to relieve himself. He now applied to 

aside the judgment end cognovit, which, 
under the circumstances, the court held could 
i t be done. Quære. whether a certain release 

Vol. III. i>—180—31

given by the warden to the principal and one 
of the sureties, was binding at law. Countiis 
of J.Mnex, hint, and Lumbton \. Buby, $) V. 
C. It. 34.

Coudition of Guarantee -Iinpossibility 
of Berlinmance- Action* of Creditor.]—The 
defendant It. contracted with tin- plaintiffs lo 
deliver on their vessels at Montreal a large 
quantity of deals, and he delivered in 1877 
all Imi H»8 standard hundreds. These could 
not lie shipped till the spring of 1878, and It. 
required in the meantime to receive payment 
for them. He hud in his yard at Ottawa more 
than the required quantity of deals; and in 
place of then separating ami delivering to 
I lie plaintiffs the 108 standards, lie procured 
hie eon to give a storage receipt under 34 Viet, 
c. 5 (D. i, acknowledging the receipt from the 
Ontario Bank of 1U8 standard hundreds of 
deals, specifying the qualities required by the 
contract. The hunk thereupon gave a guar
antee to the plaintiffs that those deals should 
“ be satisfactorily culled next spring previous 
to shipment, and that any question arising 
us to the same shall be settled in the manner 
usual in Quebec, viz.: Messrs. 1). & Co., for 
purchasers, and Messrs. A It., for Mr. It., 
to agree upon n sworn culler to act in the in
terests of both purties.” Thereupon the plain
tiffs paid for the deals, and the bank received 
tile money. In the spring of 1878 It. for
warded 108 standards to Montreal by two 
barges, being urged to expedition iu so doing 
by the plaintiff's; and sixty standards were 
loaded un vessels of the plaintiff's, which 
sailed with them to Knglatid. The quality of 
the remaining forty-eight standards was ob
jected to, and they were landed at Montreal, 
and there culled and found delicient in quality. 
Messrs. I’. It., agents at Montreal for the 
defendant It., orally agreed with the plain
tiffs, after the sixty standards hud been 
shipped, that the quality of the forty-eight 
standards should be taken to lie the average 
of the whole 108:—Held, reversing the deci
sion in 3 O. It. 21)1), that the guarantee given 
by the bank only requited that the plaintiff» 
should be satislii-d with the culling at It.'s 
yard in Ottawa, and that, no objection hav
ing been made there, the guarantee was satis- 
lied. Hut held, also, that the bank was not 
bound by the agreement made at Montreal 
by C. & It., and, even if the culling were to 
have been at Montreal, the shipment of the 
sixty standards having rendered it impossible 
to settle the question in difference in the man
ner agreed upon, the bunk would have been 
discharged. Dobell v. Ontario Bunk, 0 A. It. 
484.

Contract Sale of Subject of, under Ex
ecution.]—Where a surety covenanted to pay 
advances made by the creditors of the prin
cipal to him on a certain day, or so soon as 
certain timber should be sold at Quebec; and 
before the time appointed arrived, and whilst 
the timber was being conveyed to Quebec, an 
agent of the creditors obtained from the prin
cipal debtor a confession of judgment, ami 
sued out execution thereon, under which the 
timber was sold:—Held, that this discharged 
the surety. Dickson v. Mcl'herson, 3 (Jr. 185.

Discharge of Collateral Security. | —
A. ami It., partners in business, borrowed 
money from C„ giving him as security their 
joint and several promissory note and a mort
gage on partnership property. The partner
ship having been dissolved, A. assumed nil the
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liabilities of the firm, and continued to carry 
,m iii,- ini'-iiH— ilium-. After ill" dissolution 
<gave A. ii discharge of tlie mortgage, but 
without receiving payment of bis debt, and 
afterwards brought an action against 15. on 
the promissory note:— Held, affirming the de
cision in 20 A. It. GOT*, that, by 1 lie terms 
of the dissolution of partnership, the relations 
between A. and 1>. were changed to those of 
principal and surety, and it having been found 
at ila- trial that ('. had notice of such change, 
his release of the principal. A., discharged 
]!.. the surely, from liability for the debt. 
Allison v. MvlJonuld. 2." S. It. (L'15.

Division Court Clerk Special .1 rrangc- 
tnent u illi—.S'tuti hu nts of Account. |- After 
the defendants had become sureties for a divi
sion court clerk, a special arrangement was 
made between the plaint ill's and the clerk, 
under which the latter was to receive no costs 
but disbursements only in all suits entered 
with him by the plaintiffs in which nothing 
was realized, and he on his part guaranteed 
that the court had jurisdiction. This was sub
sequently varied by giving to the clerk fifty 
cents in addition to I lie disbursements in such 
suits. Periodical statements were made from 
time to time according to the agreement, and 
n cheque given for the balance thus shewn. 
It was afterwards discovered that the state
ments were incorrect, and that moneys col
lected by the clerk had not been paid over : 
— Held, that the special arrangement made 
with the clerk discharged the sureties. Held, 
also, that the periodical statements were not 
conclusive as against the plaintiffs. \ ictoria 
Mutual h'iro In». Co. v. Davidson, !S O. It.
378.

Hire of Chattel — Subsequent Sale.] — 
Where defendant became surety to the plain
tiff for the rent of a certain piano, hired to 
one If., and for its return on request ; and 
the plaintiff afterwards sold the piano to II., 
taking in security a bill on England, with the 
understanding that if the bill should be dis
honoured the sale was to be void :—Held, that 
the defendant was discharged. O'Xeill v. Cur
ler. î» V. It. 470.

Interference with Rights of Surety |
The Vniou I tank agreed to discount the 

paper of S.. A.. iV Co., railway contractors, 
indorsed by < Hi., as surety, to enable them to 
carry on a railway contract for the At lain ic 
mid North-West ][. W. Co. O’ti. indorsed the 
notes ou an understanding or an tigreeuiem 
with the contractors and the bank that all 
moneys to be earned under the contract should 
lie paid directly to the bank and not to the 
contractors, and an irrevocable assignment by 
the contractors of all moneys to the bank was 
in consequence executed. After several estim
ates had been thus paid to the bank, it was 
found that the work was not progressing fav
ourably. and the railway company then, with
out the assent of ()'(!.. hut with the assent 
of the contractor and the bank, guaranteed 
certain debts due to creditors of the contrac
tors, and out of moneys subsequently earned 
by the contractors made large payments for 
wages, supplies, and provisions necessary for 
carrying on the work. In October. 1888. the 
bank, also without the assent of O’ti.. applied 
for and got possession of a cheque for $15,01 HI 
which had been accepted by the bank and held 
by the company as security for the due per
formance of the contract, in consideration of 
signing a release to the railway company " for

nil payments heretofore made by the company 
for labour employed on said contract and for 
material and supplies which went into the 
work." The contract under certain circum- 
■tan< a gave the right to ihe company to em 
ploy men and additional workmen. &e., as 
they might think proper, but did not give the 
right to guarantee contractors’ debts or pay
for provisions and food, &o. : Held, that there
was >tich a variation of the rights of O’ti. 
as surety as to discharge him. U'Gara v.
t nion Hunk of Canadu, 22 S. 0. It. 404.

Insurance of Buildings Increase of 
Ifisk. | Defendant became surety by bond 
that his principal should keep insured certain 
buildings mortgaged by him to the plaintiff. 
Afterwards the position of the buildings was 
altered by the plaintiff’s assignee, the out
buildings being brought nearer to the house, 
and the risk thereby increased :—Held, that 
defendant was discharged. Grieve v. Smith,

Judgment—Lien on l.unds of Principal— 
IHschurgi o/.l The holder of a note recov
ered against the makers and indorsers a judg
ment, which was duly registered so as to create 
a lien on the real estate of the makers; sub
sequently he accepted from the makers of the 
nine a composition of fifty per cent., and dis
charged their lauds from further liability, ex
pressly retaining the right to go against their 
personal assets, and then proceeded to execu
tion against the goods of the indorsers : -Held, 
a discharge of the indorsers from further lia
bility. Aullislt v. Green, 5 Gr. 055.

Novation — Mortgage — l aviation.] — A 
mortgage of leasehold lauds to secure $5,00U, 
made by three trustees and executors under a 
will, recited their appointment, and that the 
moneys were required for the purpose of the 
estate, the mortgage being under the Short 
Forms Act, and containing the usual coven
ant for payment by mortgagors. In 1888, un
der the provision therefor in the will, a new 
executor and trustee was appointed, the retir
ing one of the original three being released, 
and all his interest vested in his successor and 
those remaining. In INC. while $.’I,UUU still 
remained due. the security being greatly 
diminished in value, and worth "no more than 
the amount then due on it. the plaintiffs, with 
a full knowledge of all the facts, entered 
into an agreement under seal with the then 
executors and trustees for an extension of the 
time for payment of the principal, which, 
though providing for a reduction of the rale 
of interest, also provided lor its being com
pounded, and that the rate was hi apply as 
well before as after maturity. The agreement 
contained a covenant by the then executors 
and trustees to pay the mon gage money, and 
also a proviso that the extension was con
sented to in as far ns the company might do 
so without Infringing on or in any way affect
ing the interests id" other parlies in the mort
gaged premises, all rights and remedies against 
any security or securities the company might 
have against any third person or persons upon 
the original security being reserved:—Held, 
that the agreement to extend the mortgage 
was in effect a transaction for a new loan on 
different and more onerous terms, and that 
as between the executors and trustees, ns last 
constituted, and the one who had retired, the 
relationship of principal and surety was 
created, and. by virtue of the agreement, not
withstanding the reservation of remedies, the
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-■ir-'iv was discharged. Canada Permanent 
L. and S. Co. v. Hall. 30 O. It. 357.

---------Mortgagee and Assignee of l'guity
<■! It< dcinytion. | Whore a mortgagor lias ns- 
-uiumI his equity of redemption, the assignee 

■ tenanting with him to pay I lie mortgage 
U'-lit, though as between the mortgagor anil the 
ii'signee ilie latter thus becomes primarily 
h.iMe lor ilie debt, this does not create any 
pri \ ity of contrnet lie tween the assignee and 
' in- mortgagee ; and the mortgagor cannot con- 

id. as against the mortgagee, that lie has
I.... a mere surety for the debt. and. as

< has been released by certain dealings 
lid .v en the mortgagee and assignee of the 

i id.v of redemption, unless such dealings con
nue a new contract between them. Mathers 
II .i "' I. Ill (ir. 17-, distinguished. Allions 

v. tticks. 31 O. It 1)3.

The relations which exist among mortgagee, 
mortgagor, and assignee of the land who lias
........I to pay the mortgage, are not those
v liirli obtain among creditor, surety, and prin

ts I debtor. Aidons v. Ilieks. 31 O. It. 1)3, 
proved. Nor should the doctrine of dis- 

liarge applicable to the case of un ordinary 
surety be extended to the case of a mortgagor, 
v here no actual prejudice has arisen. So long 
as the covenant to pay endures, the mortgagor 
i' liable to pay when sued by the mortgagee ; 
h s equitable right is, upon payment, to get 
the land back, or to have unimpaired remedies 
auainst his assignee if lie has sold the land; 
ami if those rights can he exercised by him 
at the time he is sued, it is immaterial that at 
some previous time there was such dealing 
between his assignee and the mortgagee as 
wmdd then have interfered with such rights. 
Mathers v. 1 lelliwell. It) Ur. 173, explained. 
Idol urn of Mnclemian, J.A., in Trust and 
I-"an Co. v. McKenzie. 33 A. It. 107. dissented 
from. Barber v. McCuaig, 34 A. It. 41)3, 31) 
S i\_l{. 13U, followed. b'orster v. Ivey, 33 U.

— Pleading-—Abandonment.]—Plaintiff 
' lared on an instrument by which defend- 

i in agreed to pay him $3,UIH). "to be ex- 
i " uded as may be agreed upon by " two of 
iii'in. the other two being their sureties, and 
!'> the plaintiff, “in the way of produce.”
I !"• two sureties pleaded that this agreement 

abandoned, and that the plaintiff and the 
1 principal defendants, without their know- 

"f consent, entered into another agree- 
i in writing, under which they dealt to- 

Iivr. and not under that declared on. To 
- ilie plaintiff ivplied, admitting the agree- 

H"'1 ' pleaded, but asserting that it was not 
hi abandonment of. but an arrangement cott- 
1'inplated by, the contract sued on, in that 
part of it above set out; that he had sued 
! "i for breaches of the alleged substituted 

' .-. ment, but of that declared on ; and ex- 
■ "pi to the extent to which he thus confessed 

'I avoided the plea, he took issue thereon :— 
"•■Id. on demurrer, that the replication was 

(though unnecessarily long and contain- 
quasi new assignment not required t. for 

"xpressly denied the abandonment, which 
' is the material part of the defence pleaded. 
donrv v. Andrew, 33 U. C. It. 307.

-------I ’endor and Assignee of Purvhaxer. |
\n agreement for sale and purchase of 
1 ral lots, entered into between the plain- 

mid the defendant, described the lots by 
'i "ir plan number, and. after providing for 
; ' ment of the purchase money, part in cash

and part at times fixed therein, with a right 
of prepayment, contained the words : "Com
pany w ill discharge anj ..i said lots on pay
ment of the proportion of the purchase price 
applicable on each.” The defendant sold ami 
assigned his interest in the agreement to a 
third person, who made several payments to 
I he plaintiffs, and sold several lots and parts 
of lots, which were conveyed to the purchasers 
by the plaintiffs, who did" not first insist upon 
payment of all interest, and who also on one 
occasion gave time to the tIbid person for 
payment of interest Held, that there was 
no novation, the relations which the dé
tendant himself created between the plaintiffs 
and the third person sufficiently accounting 
for the dealings between them. 3. That the 
proportion of the purchase price applicable to 
each lot was to be ascertained by dividing the 
balance of purchase money, after deducting 
the cash payment, by the number of lots. 3. 
That the plaintiffs were not entitled to convey 
jots without requiring payment of all interest 
in art-ear at the time of each conveyance, and 
interest to the date of the conveyance upon the 
portion of principal being paid. 4. That, 
though the plaintiffs had no right to convey 
parts of lots, or to convey without requiring 
payment of interest, the defendant, even if 
merely a surety, was not wholly released by 
their doing this, and giving time for payment 
of interest, but was released as to interest in 
arrear when lots were conveyed and time was 

; given, and was entitled to credit for the full 
| proportion of purchase money of those lota of 

which parts had boon conveyed. Land Se
curity Co. v. Wilson. 22 A. It. 151. See the 
next case.

Held, by the supreme court of Canada, 
affirming the above judgment, that the dealings 
between the vendors and the assignee did not 
effect a novation by the substitution of him as 
debtor in the place of the original vendee, 
or release the vendee from liability under the 
original agreement. Held, also, that though 
the course of dealing did not change the rela
tion of the parties to that of principal credi
tor, debtor, and surety, notice to the vendors 
of the assignment, and their knowledge that 
the vendee held Die land as security lor the 
Iierformance of the assignee’s obligations to
wards him. bound the vendors so to deal with 
the property ns not to affect its value injur
iously or impede him in having recourse to it 
as a security. In a suit by the vendors 
against the vendee to recover interest overdue, 
equitable considerations would seem to be sat
isfied by treating the company as having got 
from the third party on every release of a 
part of a lot the full amount that they ought 
i" have got from him on a release for an 
entire lot and as having received on each 
transfer all arrears of interest. In the ab
sence of any sure indication in the agree
ment, the ratio of apportionment of payments 
for the release of lots sold should be estab
lished by adopting the simple arithmetical rule 
of dividing the amount of the deferred instal- 

i monts stated in the agreement by the total 
number of lots mentioned therein. Wilson v.

! Land Security dJo.. 20 S. C.’U. 14!).
1 See post 4.

Performance of Contract-Change in— 
Itenefit of Surety.]—Action on a bond for 
the performance by one (’. of a covenant 

I "Ion. on equitable grounds, that defendant 
made the bond as surety for C„ and upon the 

I terms set forth, and that by an arbitration be- 
1 tween plaintiff and C. the terms of his surety-
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ship were altered, in one particular espeeially, 
namely, that by the original covenant C. wax 
to have insured the subject matter upon which 
lie was surety, in $4,000, and that by the 
arbitration the insurance was done away 
with:—Held, that the changing of the con
tract. even though for the surety’s benefit, 
without his consent, would release him from 
liability thereon. Titus v. Durkcc, 12 C. V.

Promissory Notes — Renewals — Et*eu- 
tors A o/icc.J—The testator, who was surety 
in a covenant for the payment by the defend
ant S. to the plaintiff of a sum of money, died 
leaving a will, by which he appointed 8. and 
the two other defendants executors. After his 
death, S , on his own behalf, made various pay
ments on account of the debt, and, being un
able to pay the balance when due, lie got the 
plaintiff to take his promissory note therefor, 
S. having arranged with his bankers to dis
count this note upon its being indorsed by 
the plaintiff, and the plaintiff received the 
money thereon. When the note matured, part 
of the amount was paid by S., and the balance 
renewed from time to time by notes of S. 
indorsed by the plaintiff ns before. The 
last renewal being unpaid, the plaintiff sought 
to recover the amount from the defendants as 
executors. In the dealings between the plain
tiff and S. as to the promissory note, and the 
various renewals, no reference was made to 
the estate of the surety or to the covenant, 
and the co-executors of S. had no notice of 
such dealings :—Held, that the estate of the 
surety was released from liability by the deal
ings between the plaintiff and S. Austin v. 
Gibson, 4 A. 11. 31 <!.

Railway Contract—Mortgage of Railway 
-—Alteration of Contract. |—Declaration al
leged that the defendants by agreement under 
seal had agreed to become sureties for the 
performance of a contract made by one It. 
with the plaintiffs, whereby It. covenanted t<> 
purchase and provide all the lands reipiiml 
for and to build and maintain the plaintiffs’ 
railway from Itelleville to Lindsay, and to de
liver it over completed by a day named, &e., 
and to indemnify the plaintiffs against all 
claims. ice.. for lands taken and damage done 
thereto, and from all acts, omissions, and de
faults which would give rise to claims against 
the plaintiffs, alleging as distinct breaches de
fault by It. in the performance of each of 
the covenants so entered into by him. whereby. 
&c. Fifth plea, that plaintiffs mortgaged and 
otherwise incumbered the said road, and there
by released the sureties :—Held. bad. as it did 
not appear how the incumbrances prejudiced 
the principal in the performance of the con
tract. Sixth plea, that the plaintiffs altered 
the conditions of the contract by allotting to 
the principal a large quantity or stock in the 
company, and thereby released the defendants : 
—Held, bad. in not shewing how the allotment 
altered the contract. Ninth plea, that the 
plaintiffs sustained no loss or damage by lt.'s 
default :—Held. bad. for that the defendants’ 
contract was not merely one of indemnity, 
but also for the performance by 14. of certain 
specified acts, and non-performance of both 
was alleged. Tenth plea, that after the 
breaches the plaint ills, by by-law, rescinded the 
contract : Held, bad, as being no answer 
to the cause of action created by the breaches 
alleged. Grand Junction R. H’. Co. v. Rope,

Sale of Mortgaged Premises—Vo fire.]
Where mortgagees sold the mortgaged pre

mises. without notice to a surety for part of 
the debt :—Held, that they were liable as be
tween themselves and the surety for the full 
value of the property. Martin v. Hall, 25 Gr. 
471.

Satisfaction of Principal Debt - R<
lease of Debtor— A oration.] — Held, by the 
court of appeal, reversing the decision in 22 
n. It. 2.‘!5. that a creditor may by express 
reservation preserve his rights against a 
surety, notwithstanding the release of the 
principal debtor, the transaction in such a case 
amounting in effect to an agreement not to sue, 
but if the effect of the transaction between the 
creditor and the principal debtor is to satisfy 
and discharge and actually extinguish the debt, 
there is nothing in respect of which the credi
tor can reserve any rights against the surety :

Held, by the supreme court of Canada, 
affirming the above decision, that, ns according 
to tla* evidence there was a complete novation 
of tin* debt secured by the promissory note 
sued on, and a release of the maker, the in
dorsers on the note were also released. II oil l-
day v. llo<i<ni, 20 A. it. 2:k; Holliday v. 
Jackson, 22 S. C. It. 470.

Second Mortgage by Sureties — Fore
closure by First Mortgagee- .Votire to Sun- 
tics— Co-debtor Itccoming Surety.]—Where 
sureties for a debt gave to the creditor a 
second mortgage on land as an additional 
security, and foreclosure proceedings were 
taken by the first mortgagee: Held, that the 
creditor, on being notified thereof, should 

1 either make himself a party to the suit and 
prove his claim, or notify the sureties to 
enable them to prove it. if they so desired; 
—Held, that the evidence shewed that the 
sureties had notice, at all events some three 
months before the day of redemption, which 
was sufficient. Held. also, that the fact of 
two co-debtors changing their position so as to 
make one of them as between themselves a 
surety, would not affect the creditor without 
his consent. Jones \. Dunbar, 32 P. 130.

Secret Bargain. |- A. guaranteed to B. 
fa creditor of (’.) certain composition notes, 
which P>. was to indorse for the other creditors 
of < It. represented to one or more of the 
creditors, before the composition was agreed 
to. that he (It. 1 was to accept a like composi
tion himself, but lie had a secret bargain with 
C. that lie should he paid in full :—Held, on 
grounds of public policy, that this secret bar
gain vitiated the whole transaction, and that 
A. was not liable to B. on his guarantee. 
Clarke v. Rite lui/. 11 Gr. 499.

Transfer of Creditor’s Business —/'«?/- 
meats to Transferee.]—A mortgage was given 
to secure the debt of a third party to the ex
tent of $800 so long as the creditor should 
continue to sell goods to such third party; 
subsequently the creditor transferred his busi
ness to other persons, with whom the debtor 
continued to deal for some time. During such 
dealings the debtor paid in more than sniii- 
cient to cover the amount of the mortgage :—• 
Held, that the mortgage was thereby dis
charged. Royal Canadian Rank v. Bayne, 19 
Gr. 180.

See Barber v. Morton. 7 A. R. 114: Mol 
sons Rank v. Turley, 8 O. It. 293 : Township 
of Adjoin v. McElroy 9 O It. 580; Boulton 
v Blake. 12 ( 1. It. 532: Merchants Hank \. 
McKay, 12 O. R. 498, 15 8. C. R. G72.

See also post 4.
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Determination of Contract by Death.

Dentil of one Surety.]—Held, following 
Bradbury v. Miniîiin. 1 11. & < -I'd. that the

I • l'iii’ nf tin1 II. guarantors did not extin
guish the guarantee, in the absence of any 
in.tin* tu plaintiff on behalf of his estate, and 
i lii* survivor having acknowledged his liability, 
uni promised to settle. Fennell v. McGuire, 
'.'I ('. T. 134.

Death of Sole Surety.]—Where the en- 
inint of a surety is a contract and not a 

I hi re authority, it is not usually revoked by his 
death, and his estate remains liable to the 
-,ime extent as he would have been if he had 

i d. Exchange Hank of Canada v. Springer, 
I rt ltiniye Hank of Canada v. Itarnes 7 <>. It. 
309. 13 A. It. 890. See S. 0\, 14 S. C. It. 
716.

Dissolution of Creditors’ Firm by 
Dentil of Partner Notice.]—By an agree- 

i'iit under seal made in April. 1879. the dé
nudant guaranteed to C. & Sons, or the mein- 
li.'i'.s for the time lieing forming such tirm, the 
price of any goods supplied by C. iV Sons to 
one y. to the amount of $5,000, and agreed 
that the guarantee should he a continuing one. 
V. died in September. 1881, after which the 
- ns. who were named as executors in his will, 
carried on the same business under the like 
linn name until December. 1882, when the as- 

is of the partnership were transferred to tlie 
plaintiffs, a joint stock company. Q. contin
ued to obtain goods from the sons, and from 
the plaintiffs after the formation of the joint 
-i nk company, until the spring nf 1883. 
Meanwhile, and on the 5th April. 1882, the 
defendant, being dissatisfied with the manner 
in which y. was conducting his business, 
wrote to the firm forbidding them to supply 
any more goods to y. under such guarantee : 

Held, by the court of appeal, affirming the 
lament in 5 ( ». R. IS!», that such notice put 

an end to defendant's liability for any goods 
subsequently supplied to y. ; but, by the 
Mipretue court, reversing the judgment of 
the court of appeal, that the death of C. dis

hed the firm of 0. iV Sons, and put an end 
t" the contract of suretyship. ( osgrave Breic- 
i / and Mai tiny Co. v. Starr*. 11 A. R. lot»; 
•\ < ’.. sub nom. Starrs v. Cosgrave, 12 S. C. 
R. rail.

1. (Jiving Time to Principal or Cosurety.
Agreement — Consideration.] — Déclara- 
n on defendant’s bond for the performance 

i "lie II. of the covenants in a lease of land 
H from the plaintiff, alleging that H. 
rehy covenanted that he would by the 1st 

.March. 1873, divide a certain field on the pre- 
•es by a rail fence into four fields of equal

-..... breach, non-performance by II.
I able plea, that in the spring of 1872, 11., 

part performance of his covenant, erected a 
e across the field, so as to divide it into 

> parts, and thereafter, while there was 
iii; " for him wholly to perform his covenant,
II. requested the plaintiff to extend the time 

•■reeling the other fence until the 1st 
March, 1874. which the plaintiff did orally,
'"'fore the time for performing the contract 

I elapsed, without the knowledge or consent 
the defendant, and such extension remained 
revoked until after the time for performing 
■ contract had elapsed :—Held, plea bad, as 
' iiig no binding agreement to give time,

and setting up a new contract, not founded on 
any consideration, to contradict the written 
one. Fair v. Pengclly, 34 U. C. It. «11.

-------- Consideration — Seal—Interest.] —
Declaration against defendant on a bond con
ditioned for the payment of money by one It. 
I’lea. that defendant was surety for It., as the 
plaintiff well knew : that the time for pay
ment had elapsed : and that the plaintiff, with
out the knowledge or consent of defendant, 
agreed (not saying under seal t with It. to 
give him time for one year, in consideration 
of certain usurious Interest paid by him :— 
Held, clearlv no defence. Corrigal v. Boul
ton, 17 U. C. It. 131.

--------  Interest.]—W. owed A. $400. To
secure this debt 8.. as surety, joined with W. 
in a note to the creditor (A.t for the amount, 
payable at a future date with interest. \\\, 
the principal, without notice to the surety 
(8.), agreed in writing to pay interest at fif
teen per cent, as a condition of the note being 
accepted, and of the time mentioned in the 
agreement being given - Held, that the surety 
was discharged. Shaver v. Allison, 11 (Jr. 
355 ; affirmed on rehearing.

Assent of Surety -Dual Capacity -Ex- 
eeutor of Surety Pleading.] To an action 
against three defendants as executrix ami ex
ecutors under the will of (!.. deceased, on a 
covenant by <J. that S.. one of the said execu
tors and defendants, would pay $2.500, alleg
ing a part payment, but that $018 was still 
due and unpaid, the defendants pleaded that 
(J.’s covenant was as surety for S. only, as the 
plaintiff then knew, and that the plaintiff for 
valuable consideration, and without the know
ledge or consent of the other two executors, 
gave S. time, ls-yond the stipulated time, 
whereby the defendants were discharged. To 
this the plaintiff replied that 8., as one of such 
executors, had notice and knowledge of the 
agreement to give time, and as such executor 
assented theretoSemble, that the plea was 
bad, for that in the absence of any allegation 
of fraud or prejudice to the estate, the assent 
of one executor might he sufficient, notwith
standing his being both executor and prin
cipal debtor; and that the effect of S. filling 
both positions would be to reserve the plain
tiff's right to sue, if called upon to do so by 
the sureties. But, held, that the replication 
was a good answer to the plea. Another plea, 
which omitted to allege that the testator’s 
covenant was as surety for S.. was held had. 
.1 us tin v. Hibson, 28 C. 1’. 554.

Bail Ucplevin—Postponement of Trial. |
...Where the trial of an action of replevin had
been postponed at the instance of defendant, 
hut without the direct assent or concurrence 
of the bail :—Held, that the bail were dis
charged. The true question is, not whether 
the surety has actually been injured by the 
delay, but whether lie might have been. Can- 
niff v. Boyert, « (.'. I’. 474.

Bond Instalment—Extension of Time.]— 
A., the holder of a bond made by B., <*., and 
I)., the latter lieing sureties for B., when an 
instalment on the bond became due. without 
the knowledge of C. and I»., took B.’s notes 
to himself, which he indorsed, and discounted 
at a bank, applying the proceeds upon the in
stalment and interest. Upon maturity of the 
notes, he retired them and brought this ac
tion on the bond. Upon an equitable plea :—
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Held, tliât tin* sureties were discharged, and n 
verdict having been found against them, a new 
trial was granted, llookci• v. (jombli, 12 0. 
p. :.I2.

Upon a new trial had, n verdict against the 
principal and for the sureties was upheld, the 
court living of opinion that on the pleadings 
and evidence the instalment Imd been paid. 
S. G'.. 13 C. 1*. 4(12.

--------  Maturity of Debt. | - Where an
obligee of a bond, given by a surety, gives the 
principal time after the maturity of the debt, 
the surety is released in equity. Hooker v. 
(Jawtile, ît C. 1*. 434.

-------- Municipal Collector — Statutory
Time. | Held, that the time given to one of 
two bondsmen, who was collector of a muni
cipality, did not invalidate it as to the other 
on equitable grounds, such time, provided it 
was not extended beyond the 1st .March, being 
within I lu- prouvions of IS Yid. <•. 21. s. 3. 
Municipality of Whitby v. Flint, It C. 1\ 441».

An extension of time for making the col
lection, without the surety's consent, does not 
discharge him. that being expressly allowed, 
and his liability retained, by IN Viet. c. 21. 
Corporation of Whitby v. Harrison, IN V. ('. 
It. til Ml. See, also, Todd v. Terry, 20 U. ('. 
It. 049.

Guarantee Tiriod of Credit -Extension.] 
—The plaintiffs sued defendant on the follow
ing guarantee : "I hereby hold myself account
able io \on for any goods Mr. f. M. may pur
chase of you to the amount of £250 cy." It 
was proved that the plaintiff had sold goods 
to F. M. on the 19th November, 1N45, amount
ing to £311. and that after the original credit 
of six months on the £311 ( understood be
tween the parties at the time of sale, as the 
jury found) had expired, the plaintiff had ex
tended t lie time by taking notes without de
fendant’s privity :—Held, that the guarantee 
was it continuing one; and that the plaintiffs 
by extending the time of credit had discharged 
the defendant, lions v. llurton, 4 U. C. It.
357.

--------  Period of Credit—Extension—Sub
sequent Promise.]- Defendant agreed in writ
ing to he answerable for such goods ns the 
plaintiffs should furnish to one <’.. to the ex
tent of £ôimi. It appeared that by the usual 
course of dealing the goods were sold to (’. at 
six months' credit, taking his notes ; but the 
plaintiffs afterwards took three large notes 
amounting to nearly .<9.1100, instead of several 
smaller ones overdue, and thus extended the 
original credit. This was done without de
fendant's knowledge or assent, but it was 
proved that afterwards, on being asked by one 
of the plaintiffs for security, he offered to con
vey a lot of land for £300, and said he would 
pay the rest as soon ns he could. It was not 
shewn, however, that defendant was then 
aware of the credit having been extended, and 
the land was declined:—Held, that tlie offer 
having been made on a condition which was 
not accepted, and without knowledge of the 
facts, was not binding, and that defendant was 
discharged. Semble, the plaintiffs having 
taken issue on the plea alleging discharge by 
the extension of time, that the subsequent 
promise to pay was not admissible in evidence. 
Kerr v. Cameron, 19 IT. 0. It. 30(1.

—.— Mortgage OollaU mi fif<. urity 
Promissory .Vote.]—Action by H. against M.

on a guarantee of a mortgage made by one <1. 
and assigned by M. t<> 11. Plea, that the 
mortgage was given by U. as collateral secur
ity for two notes of £lmi each, made by U. to 
one XX'., and indorsed by him. and that, said 
notes were given tu 11. (plaintiff) with the 
mortgage, and that, one note having become 
due, 11., without notice of presentment and 
dishonour, and without defendant's consent, 
gave (1. time, for a valuable consideration :— 
Held, good, and that defendant ns surety was 
discharged. Uowcc v. Mills, 10 C. P. i04.

Judgment Subsequent Extension—Con 
dition, I After judgment bad been recovered 
against a debtor and his surely, the party 
holding the judgment agreed with the debtor 
to extend the time for payment :—Held, that, 
under the circumstances, the surety was not 
discharged. Huff v. llarrett. 15 Ur. 032.

On me rehearing of this cause : -Held, that 
time giscii by a creditor to his principal after 
judgment recovered against the surety, did not 
discharge the surety : and that the debtor hav
ing stipulated to obtain the surety's consent 
for time, the agreement for time was thereby 
made conditional on such consent being given, 
and that the surety was not discharged. 
Huff v. Barrett, 17 Ur. 187.

------------ Si tting aside. \ - - After a cognovit
given by the principal and his sureties jointly, 
the court will not set aside a judgment en
tered against all because time has been given 
to the principal without the consent of the 
sureties. Moicat v. Su ita r, M. T. 3 Viet.

Mortgage — Consideration—Plcading.]- 
Action on a bond against a surety for W. It. 
as agent for the plaintiffs, alleging the con
version by \V. It. of money received for them. 
The plea, which set up an accounting between 
plaintiffs and W. It., and a mortgage given to 
secure the money found due, by which the debt 
was merged in the mortgage, and the time ex
tended without defendant’s consent :—Held, 
bad, as not shewing that the consideration for 
which the mortgage was taken would include 
everything that could be proved under the de
claration. Commercial Bank v. Muirhcad, 12
1\ C. B. 39.

--------  Covenant — Assignment—Considi r-
ation for Extension—Prejudice.] — Declara
tion. that defendant assigned to the plaintiff 
a mortgage executed to defendant by one W., 
and by the deed of assignment covenanted 
that XV. should pay the principal and interest 
when due, and that upon default made by XV. 
defendant would pay the same; that XX’. made 
default, but defendant did not pay. Plea, on 
equitable grounds, that defendant covenanted 
as surety only for XX'. ; that the plaintiff when 
he took the deed knew him to be so, and ac
cepted him as such : and that the plaintiff 
afterwards, without defendant’s knowledge or 
consent, and for good consideration, agreed 
with XX'. to give and did give him time for 
layment of the principal and interest secured 
)y the mortgage beyond the time when it tell 
due : Held, a good plea; that the declaration 
clearly shewed defendant to be only a surety: 
that the consideration was sufficiently stated : 
that the agreement might lie by parol : and 
that it was not necessary to shew that de
fendant was prejudiced by the giving time. 
At the trial it was shewn that when the mort
gage fell due the plaintiff told XX’.. the mort
gagor. that he would wait, on his paying 
twelve per cent. No time was settled, but XX". 
signed two notes for £24 each, for one year's
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interest, which he paid, and afterwards two 
others, on which the plaintiff had sued and 
obtained judgment. Nothing was said about 
defendant's liability when this arrangement 
wa< made, and defendant was not aware of it 
until long after. The court being left to draw 
the same inference as a jury :—Held, that the 
equitable plea was proved, and defendant dis
charged. Hurling v. McLean, ‘JO U. C. It.

--------  Covenant—.1 ssignment-— Yrir Mort-
ginn -Reservation of Rights.] — A covenant 
la the assignor with the assignee in an assign
ai.mi of mortgage that the mortgage moneys 
shall he duly paid, makes the assignor a surely 
i r ihe mortgagor ns to such payment. Dar
ling v. McLean. ‘Jo V. ('. It .172. followed, 
lim-dmi v. Start in. Fitx-G. .'HVJ. and Guild v. 
fourmi. | I Vi 11 J </. It. SHT». distinguished. 
Un the maturity and non-payment of a mort
gage. the grantee of the equity of redemption, 
who had covenanted with the mortgagor to 
pay the mortgage moneys, executed a new 
mortgage to the holder, through several mesne 
assignments, of the original mortgage, the new 
mortgage extending the time for payment of 
the principal and reducing the rate of inter
est. the mortgagee refusing to discharge the 
original mortgage, and orally reserving his 
rights against the assignor to him of that 
mortgage, who had covenanted that the mort
gage moneys should he paid :—Held, that parol 
■ \ idetice of the reservation of rights against 
the surety was admissible. Held. also, that 
owing to the reservation of rights against the 
surety the extension of time given by the new 
mortgage did not interfere with the right of 
tin -lively to proceed against the original 
mortgagor. Truitts Corporation of Ontario

//...»/, 27 O. R. 135.
A covenant by the assignor of a mortgage 

with the assignee that the mortgage money 
shall he duly paid, makes the assignor a 
surety ; hut he is not discharged merely by the 
ii"'mn e taking a new mortgage for the same 
debt on the same land from a purchaser there- 
<u from the mortgagor, with an extended time 
for payment, the assignee refusing at the same 
lime to discharge the old mortgage ; the now 
mortgage containing a redemise clause, hut not 
being executed by the mortgagee. Judgment 
in 27 < ». K. 1affirmed. Trusts Corpora- 
: " i.f Ontario v. Hood, 23 A. 11. 58».

- Covenant — Xotice of Suretyship.'] — 
li Id, reversing the judgment in 19 O, 1». 109, 
lb.''. ,is there was no evidence whatever of the 
plaintiff's knowledge of the covenant under 
which the alleged suretyship arose, and as lie 
led mi reason to think that the relation of 
principal and surety existed, his dealing with 
the debtor did not work a release, assuming 

1 ! the relationship did exist. Semble, that 
the defendant, as a volunteer, could not set up 
the rights of a surety under the covenant of 
the mortgagor, the grantor of the equity of 
' '■ mption, against the plaint iff. the creditor 

'he mortgagor. North wood v. Keating, is 
•' ill::, referred to. Hlackley v. Kenney, IS 
A. H. 135.

Postponement of Registered Judg- 
'. I Where a creditor gives time to lit*’ 

i i" ipal by taking a mortgage from him ami
... mg to postpone a registered judgment.

' 'bout notice to the sureties, they will lie 
t i urged. 'J'oild v. City Hank, 7 L. J. 123.

------ Purchaser of K quit y — Agreement
'h Mortgagee—Interest.]—Ou the purchase

of an estate subject to a mortgage the pur
chaser agreed to pay off the security, and sub
sequently agreed with the mortgagee for an 
extension of time for five years, agreeing in 
consideration thereof to pay an increased rate 
of interest, and covenanted that lie would pay 
to the mortgagee the said interest quarterly, 
so long as the said forbearance should con
tinue. and until the principal money was fully 
paid. On a bill tiled to enforce payment of 
the incumbrance : Held, that the purchaser 
was personally bound to pay only the interest 
on the debt : and that by the extension of time 
to I lie purchaser, who had liecottie the party 
piimarily bound to pay. the personal liability 
of the mortgagor therefor had been discharged. 
Mullins X. Ilelliwell, HI (ir. 172.

Novation I net ease in Rale of Interest— 
Rest real ion of Rights.] A new agreement be
tween the debtor and creditor extending the 
time for payment of the debt and increasing 
the rate of interest, without the consent of the 
surety, is a material alteration of the original 
contract, and releases the surety. And a pro
vision in such agreement reserving the rights 
of the creditor against the surety, though ef
fectual as regards the extension of time, is 
idle as regards the stipulation for an increased 
rate of interest, and. notwithstanding such re
servation. the surety is discharged. Itristol 
ami II - si i,I Hngland Land Co. v. Taylor, 24 
O. It. 28».

An agreement between the mortgagee and 
the purchaser of the mortgaged premises for 
an extension of time for payment of the mort
gage, in consideration of payment of interest 
at an increased rate, with a reservation of 
remedies against the mortgagor, does not oper
ate as a release of the liability of the mort
gagor upon his covenant. He is not a mere 
surety, and. if his right of redemption is not 
affected or the value of the mortgaged prop
erty impaired, he cannot complain. Bristol 
ami West of England Land Co. v. Taylor. 24 
O. It. 28». distinguished. Trust and Loan 
Co. v. McKenzie, 23 A. It. 1»7.

BOO ant' 2.

--------  Stipulation against Indemnity—Re
servation of Rights. | To a declaration on txvo 
promissory notes and a mortgage made by de
fendants they pleaded, on equitable grounds, 
that they made the notes, &<•„ as security only 
for one .1, McD.. and upon the terms of an 
agreement set out. which provided that upon 
J. Mi l►. making certain payments in a given 
time, and giving the notes and mortgage, 
the plaintiff would release J. McD. from his 
indebtedness, it also contained a stipulation 
that the securities now sued on were to Is* re
garded as so much additional value to J. 
McD.'s assets, and defendants were not to lie 
indemnified or reimbursed in respect of them 
under penalty of relieving the plaintiff from 
carrying out the agreement. The plea then 
alleged that the notes and mortgage were made 
and accepted on the faith of this agreement, 
and that subsequently, without the privity or 
consent of defendants, the plaintiff and J. 
McD. entered into a new arrangement, set 
out in the plea, by which the indebtedness of 
J. McD. was fixed at a now and larger sum. 
xxInch the plaintiff agreed to accept in full of 
all claims against him and his sureties; part 
of this- sum was to lie paid iu money at a 
future day. additional securities were handed 
over and promised to the plaintiff, and other 
and prolonged limes were fixed for the pay
ment, and it was stipulated that on the «ecu-



5723 PRINCIPAL AND SURETY. 5724

ritii's being completed and said money paid 
according in this agreement, the plaintiff would 
hand over nnd release all other securities held 
by him. The defendants alleged that the last 
agreement was taken in satisfaction of the 
first, and that the defendants were thereby 
released from liability by such extension of 
time. The plaintiff replied that the defendant - 
had been indemnified, contrary to the terms of 
the first agreement Held, on demurrer, that 
the plea was good ; that the stipulation 
against the indemnity of defendants could not 
deprive them of their rights as sureties : that 
there was not in the second agreement any 
reservation of the plaintiff's rights under the 
first ; and that without such a reservation 
distinctly expressed defendants were discharg
ed. Held, also, replication bad. for that the 
stipulation relied on applied only as between 
the principal debtor and the plaintiff, and 1 la- 
broach of it could give no right of action 
against defendants. .1/ ul holt and v. Broom-
/<-/./. 82 U. R. 802.

Principal Becoming Snrety -Assent of 
Creditor. |- Semble, that where after a right 
of action accrues to a creditor against two or 
more |>crsouN lie is informed that one of them 
is or has become a surety only, and after that 
he gives time to the principal debtor, without 
the consent and knowledge of the surety, he 
thereby discharges the surety, even though lie 
may not have assented or Iteen a party in the 
change of relationship between them. Swire 
v. I led man, 1 <j. 1$. If. 530. commented upon. 
1 n this case, however Held, upon the evi
dence. that lia- plaintiffs not only knew of but 
assented to the change of relationship. T., 
being in business, failed and made a composi
tion with Ids creditors, giving his notes in
dorsed h.v W\. and further secured by an as
signment of certain mortgages made by T. to 
W. Afterwards W. got a transfer of all T.’s 
business and assumed all bis liabilities. The 
plaintiffs were creditors of T., and received the 
notes for the com nosit ion. Ity a written docu
ment the plaintiffs authorized the discharge of 
one of the mortgages made by T. to \\\, and 
assigned to secure the notes, in consideration 
of \\ . giving another mortgage in lieu thereof ; 
and they authorized also the discharge of an
other of the mortgages, so far as regarded part 
of the property in it. in order that W. by 
mortgaging it again might raise money to meet 
the last payment on the notes. When the 
last note fell due. which W. by his arrange
ment with T. should have paid as the principal 
debtor, the plaintiffs by agreement with W. 
drew upon him for the amount at live months. 
The learned Judge found that the plaintiffs 
knew of and assented to the arrangement be
tween T. and W. : and that W. then assumed 
T.’s debts, and thus became the principal 
debtor. In an action by the plaintiffs against 
T. as maker of the last of the composition 
notes given to them :—Held, that the plaintiffs 
had discharged the defendant by the time 
given. And. semble, that the plaintiffs would 
also, by consenting to the release of the mort
gages. as above mentioned, have discharged T. 
to the extent to which he was thereby pre
judiced. Hailey v. Griffith, 40 V. C. It. 4IS.

Promissory Note \rrrpinnrr -Reserva
tion of Rights. 1 The holder of a note, to 
which one of the defendants was a surety, ac
cepted a new note from the principals with
out bis knowledge or consent, on the under
standing that la- would not proceed on tic 
original note, which lie retained, unless the 
fresh note was not paid at maturity :—Held,

that the surety was discharged, and that there 
was no reservation of the remedy against him. 
•Sheiill ii v. llurd, 3 A. It. 541).

Surety Becoming Principal — Taking
Iloml from Original Debtor—Cosureties.]— 
W. (i. being indebted to II. & H.; C. G., B.. 
and plaintiff (C.) in 1817 entered into a bond 
to secure the debt, which bond becoming due 
was forfeited. Via intiff gave his bond to II.. 
who held the claim of II. & II.. to secure 
the debt : he in 1852. after payment of the 
first instalment, took from W. G. his bond to 
secure tin- same debt. Upon an action brought 
against 1$.. one of the original co-sureties : 
Held, on demurrer to the plea, that by the 
payment of the original debt the plaintiff had 
put himself in the position of principal debtor, 
and the taking the bond operated to the pre
judice of his co sureties, inasmuch as he could 
not, at any moment, be put in motion against 
the original debtor: and that therefore the co
sureties were released. Cameron v. I Soul tun. 
It C. V 537.

Upon the trial of the last case :—Held, that 
the facts as proved did not substantiate the 
eipiitable plea, for the plaintiff had not satis
fied the bond of Is 17, so as to place himself 
in the position of II.. and notwithstanding the 
taking the bond of 1852 from W. G.. had not 
given time to the principal without the assent 
of the surety, and that he was therefore en
titled to contribution from the defendant ns 
co-surety. S. 12 C. V. 570.

Void Settlement - Voluntary Grantee.]
Where a debtor makes a voluntary settle

ment under circumstances that render it void 
as against creditors, the grantee is not en
titled. as being in effect a surety for the debt, 
to hold the property exonerated from the debt, 
in consequence of time being given to the 
debtor, or of any like transaction that would 
free a surety from his liability in ordinary 
cases of suretyship. King v. Keating, 12 Gr.

8'ee Agricultural [ns. Co. v. Surgi ant. 20 S. 
C. 11. 20, pont IV.

5. Laches, Xeglect, or Misconduct of Obligee. 
(a) Contracts as to Officers, Servants, and

Bank Cashier Xeglcct to Examine 
Books. | — In an action against the sureties 
under a bond guaranteeing the honesty of one 
M. as cashier of the plaintiffs' bank, charging 
misappropriation of funds by M., the defend
ants set up. as a bar to recovery, neglect of the 
directors of the bank in not examining the 
books, so as to detect any malversation on 
M.'s part :—Held, that to sustain this defence 
I lie sureties must shew connivance between the 
plaintiffs and M., or a very strong case of 
negligence, which they had not done in the 
present case. The chief reliance of the surety, 
in such a case, ought to be in the honesty of 
the man whose honesty lie has guaranteed. 
Exchange llank of Canada v. Springer. Ex- 
elm nip Rank of Canada v. Haines, 7 O. It. ;13 A. It. 3!K), 14 S. c. It. 710.

Clerk - Default -Retention.]—Where to 
an action on a bond against the sureties of a 
clerk for embezzlement, &e„ the sureties plead
ed that the plaintiff was damnified of his own 
wrong in allowing the clerk to remain in his 
office after he had become aware of the fraud :
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—Hold, that, though the fraud of the clerk 
wiik known to plaintiff long before he dis
missed him, still, as this knowledge could 
uiily npply to the moneys taken after such 
knowledge lmd been acquired, the plaintiff 
should have had a verdict for something, and 
illi the verdict for defendants should lie set 

I/-DomU V. lier, 5 U. 0. it AS.

------Defalcation* — Notice — Supervi-
,;ii, I A guarantee policy insuring the hones- 
i\ W.. an employee, was granted upon the 
express conditions : ( 11 that the answers con- 
iniii.'d in the application contained a true 

ta lenient of the manner in which the business 
>i conducted and accounts kept, and that 

they would he so kept; and (2) that the oni- 
i rs should, immediately upon its becoming 
known to them, give notice of the guarantors 
that the employee had become guilty of any 
i riii i ilia I offence entailing or likely to entail 
lo>< to the employers and for which a claim 
. - liable to he made under the policy. There 

i- a defalcation in W.'s accounts, and the 
rv!• h iin* shewed that no proper supervision 
had been exercised over his books, and the 
guarantors were not notified until a week after 

ployers had full knowledge of the de
rail it ion, and W. had left the country :— 
Held, ihat. as the employers had not exercised 
I pulated supervision over W., and bad 
not given immediate notice of the defalcation, 
they were not entitled to recover under the 
] i \ liai hour Commissioner* of Montreal 
v. <lmiranteo Co. of North America, 22 S. C 
R 542.

Insurance Agent — Collection* Refusal 
>" Uenivc.y -Declaration against a surety on 
a lio.id, conditioned that one I,.. the plaintiffs’ 
agent, should, whenever requested, pay over 
t" them all moneys received on their account, 
alleging various sums received and not paid. 
I'h'u, that L. paid over all sums received ex- 
• • ■ ;>t $50.50, ns to which and the causes of 
,h lion in respect thereof. L. was ready and 
willing and offered to pay and account for the 
' une in accordance with the bond and eondi- 

u and the plaintiffs, notwithstanding, re
fused to accept from him the said sum. and 
by their own acts prevented him from paying 
"ver the same in accordance with said bond 
and condition: Held, on demurrer, a good 
pi* i Western Assurance Co. v. McLean, 29 
l . C. It. 57.

Municipal Collector—Neglect to Deliver 
I'oll to. | In an action on a bond given to T.,

■ plaintiff, describing him as treasurer of the 
Municipality of Fergus, for the performance 
bv defendant 1*. of his duties as collector :— 
Held, that the neglect of the clerk to deliver to 
1’. the roll before the 1st October, as directed 
1 v 1H Viet. c. 182. s. 59. formed no defence for 
the sureties. Todd v. Terry, 20 U. C. II. 049.

-------- - Non-disclosure of Defaults.]—In an
a lion by a municipal corporation against the 

reties to the bonds of a defaulting collector 
1 taxes, for the due performance of his duties

18S0 and 18S7, it appeared that there had 
n great laxity on the plaintiffs* part, but 
>. shortly before the collector absconded, in 

lsss. n majority of the members of the oor- 
; "ration had confidence in his honesty : while 
V11 defendants had not sought information 
(rum the plaintiffs as to the way he had per- 

■rined his duties in former years :—Held, that 
in non-disclosure by the plaintiffs to the dé
cidants of a motion having been made in

council in 1885 that if the roll for 1884 was 
not. returned by the next meeting, an inquiry 
before the county court Judge would he asked 
for ; or of a resolution in August, 1885. in
structing the treasurer to take proceedings 
against the collector and his sureties for the 
balance due on the 1NM4 roll unless fully set
tled before Tilth September next, which it 
was ; or of another like resolution in 1889, in 
reference to the taxes of 1885, which were 
afterwards, in 1888, paid over in full by him, 
and of the non-return by him of the 1885 roll 
until 1888—were not such non-disclosures ns 
amounted to constructive fraud on the plain
tiffs’ part sufficient to relieve the defendants 
from liability on their bonds. Township of 
Adjala v. McKlroy, 9 O. It. 580. specially con
sidered. 'J’oicn of Meaford v. Lang, 20 O. It. 
42, 541.

Municipal Treasurer - Demand — Ap
pointment. | A treasurer having been duly 
appointed for three counties (while united), 
upon the separation of one from the other two 
counties :—Held, that a new appointment was 
not necessary under C. S. U. C. c. 54. An 
action being brought by n corporation against 
the sureties of their treasurer, defendants con
tended that because money which had been col
lected by the treasurer and fraudulently 
charged as paid by him was not demanded by 
the parties (the government) entitled thereto, 
they were not responsible therefor :—Held, 
that the liability of the treasurer was between 
the municipality and himself, he having re
ceived the money ns their officer, and his re
sponsibility was not altered by the government 
not demanding (lie money. County of Essex 
v. Turk, 11 C. P. 473.

---------  Neglect of Auditors.]—A surety to
a municipal corporation for the due perform
ance of the treasurer's duties is not relieved 
from his responsibility by the negligence of the 
auditors in passing the treasurer's accounts. 
County of Frontcnao v. Breden, 17 Gr. 645.

---------  Permission to Mix Moneys.]—Mere
negligence by the obligee in looking after the 
principal, in calling him to account, or in re
quiring him to pay over money, is no defence 
against either antecedent or subsequent lia
bility of the surety. A township council 
tacitly permitted the treasurer of the town
ship to mix the township money with his own : 
—Held, that this conduct was wrong, hut did 
not discharge the treasurer’s sureties. Town
ship of East Zona v. Douglas, 17 Gr. 402.

---------  Retcni on after Knowledge of De
fault—Liability for Subsequent Defalcations 
—Annual Reappointment.] — See Township of 
Adjala v. McElroy, 9 Ü. It. 580.

Postmaster — Default—Notice.] — The 
court stayed proceedings on a soi. fa., on a 
bond to tlie Queen, against a surety for the 
line performance of tin* duties of a post office 
by a deputy postmaster, as it appeared that 
when default was made lie was in good cir
cumstances, and the deputy postmaster-gen
era 1 had taken security from him for the 
amount of his default, the surety having had 
no notice of the default until three years after 
it had occurred, when the deputy postmaster 
had become insolvent. The Queen v. Bonter,
0 O. 8. 651.

---------  Default—Notice—Neglect to Rue—
Statute.]—To a sci. fa. against P. on a bond
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to tin» Crown, ilnti-il ,*lili June. 1st 15. in $2.inmi, 
roinliiiniiffl ilint one W. should duly perform 
his duties ns post master at and pay over to 
the post master-general nil moneys, defendant 
pleaded that W. converted the moneys to his 
own use with the knowledge of the post mast er- 
genernl. Inti without defendant's knowledge ; 
and that the postmaster-general did not in
form defendant of W.'s default, hut continued 
him in the o I lice for three years, during which 
lie frequently made default, and did not com- 
pe| him to pay over each three months in pur
suance of l lie statute, and was guilty of gross 
negligence in the matter, by reason whereof 
c. was in good conscience discharged. By 
C. S. I". C. c. 31. postmasters were required to 
give bonds for tin- faithful discharge of their 
duties required by law or which might be re
quired by any instruction or general rule for 
the government of the department : the post
master-general might appoint the periods at 
which they should render accounts, and if any 
postmaster should neglect or refuse, at the end 
of every such period the postmaster-general 
should cause a suit to lie commenced against 
him : and a postmaster neglecting or refusing 
to account and pay over for a month after the 
time prescribed, was subject to a specified 
penalty. The Dominion Act of 18117. .'ll Viet, 
c. lit, repeated these enactments, and the Audit 
Ai l of i hat year. c. 5, like C. S. U. < c. 1U, 
required all ollicers employed about the 
revenue to render accounts, and pay over at 
least once in three months. It appeared that 
W.. on the 30th .Tune, 1 Slit I, made default for 
two quarters, exceeding $000. which was noti
fied to the inspector and afterwards settled. 
In December. 1 St ill. lie again made default for 
two quarters more, of which the inspector be
came aware in January, and there was a run
ning balance against him until April. 1800. 
when it exceeded $2,5tM); after that he paid up 
current collections and reduced the old debt, 
and a new bond was taken in 1870. Vp to 
that time he had been constantly pressed for 
payment by the department, but not sued. 
The sureties were not informed of his default, 
and on one occasion, when he owed over 82,- 
oimI, the inspector told him lie must inform the 
sureties, but was dissuaded by him from doing 
so. There was never, however, any arrange
ment to give time, but a constant pressure for 
immediate settlement : and the surety was not 
shewn to have made inquiries on the subject : 
- Held, that, apart from the statutory provi
sions above mentioned, there was no ground 
upon which the sureties, under 33 Hen. VII1. 
c. 31), s. Tit. could claim to be relieved, and that 
these provisions imposed no obligation on the 
postmaster-general towards the surety. Held, 
also, that the plea was bad in law. as shewing 
no defence, and because the surety would at 
nil events be liable for at least one quarter's 
default, which would entitle the Crown to 
judgment. Phillips v. Foxall. L. II. 7 *). B. 
fit Mi. and Burgess v. Kve, L. It. 13 Kq. 450. 
throw a new light on transactions of the kind 
referred to. and the decision might have bi-eti 
different if these cases had been before the 
court at the time of the argument. 'The 
Queen v. Tringle, 32 U. C. It. 308.

School Treasurer—Term* of Guarantee 
—Failure t<> Comply with Ltidti.l-Action on 
a guarantee policy for loss sustained by the 
plaintiffs through the default of one I).. their 
secretary-treasurer. The guarantee proposal 
contained certain statements which were made 
to form part of the contract, one of which was 
that D.’s books would be balanced and closed 
at the end of each year, and that the cash and

securities at plaintiffs' credit at each balanc
ing time would be examined and verified by 
the auditors as required by the statute :—
Held, under It. S. O. 1877 c. 2U4, s. 87, s.-s. 7, 
and c. 205, s. 3, Paris not being an incorpor- 
ated*town withdrawn from the county, that 
the audit should have been made by the county 
auditors, and not, as here, by the town audi
tors : and also that the evidence, set out in the 
report, shewed that there was no audit in fact, 
and that therefore the terms of the guarantee 
ii.nl not been complied with. Another statr- 
ineiit contained in the guarantee proposal was, 
that all moneys would be drawn out of tin- 
bank where they were deposited, only by the 
board of education. The course pursued was 
for lb-* chairman and D., the secretary, to 
sign orders addressed to 1>„ as such secretary, 
directing him to pay bearer so much money, 
and specifying tin* service for which it was 
payable. D. then drew his own cheques for 
iIn* amounts without their lieing countersigned 
by any of the board, and without attaching 
the order thereto: consequently there was no
thing to prevent D. drawing, as he did. moneys 
for his own purposes :—Held, that the terms 
of the guarantee in this respect also had not 
been complied with, and that the plaintiffs 
could not recover. Taris Hoard of Education 
v. Citizens Insurance and Investment Co., 30 
<\ P. 132.

(b) Other Cases.

Bank Customer Collateral Securities— 
Trejudicial Healing with by ltank.]—K. & Co. 
were customers df tin- plaintiffs and gradually 
incurred a liability of about $20,000. to 
secure which the defendants gave a mortgage 
containing a recital that the plaintiffs had 
agreed to make further advances to K. & Co. 
on receiving security for the then present in
debtedness, and a redemption clause providing 
for payment of all bills, notes, and paper upon 
which K. & C'o. were then liable, together with 
all substitutions and alterations thereof, and 
all indebtedness in respect thereof, the same 
being a continuing security. The bank did 
business with K. & Co. in two different ways, 
one by discounting K. & Co.’s customers’ notes, 
in which case their rule was to notify the cus
tomers that they held their notes, and another 
by discounting K. & Co.’s own notes and tak
ing their customers' notes as collateral, in 
which case they always got the collateral notes 
to an amount exceeding the advance, but did 
not notify the customers. At the time the 
mortgage was given, all the notes held by the 
bank were believed to lie genuine, and the dis
count of tin* customers' paper very largely ex
ceeded the discount of K. & Co.'s notes, lx. 
ifc Co. sns|tend<*d two years later. At the time 
of the suspension it was discovered that by re
newals and substitutions nearly all the notes 
at the date of the mortgage had been replaced 
bv K. A: Co., in renewals and substitutions by 
forgeries, and that the amount of the discounts 
of K. iS: Co.’s notes secured by the collaterals 
very largely exceeded the discounts of the cus- 
toiners’ notes. In an action by the bank to 
foreclose the mortgage, the mortgagors claimed 
that they, as sureties, were discharged by the 
bank's action :—Held, that the bank parted 
with genuine and received fabricated securi
ties. and through its laches or default neces
sarily worked prejudice upon the rights of the 
sureties ; that of two innocent parties of whom 
one must suffer on account of the fraud or 
crime of a third, the one most to blame by
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. nahling the wrong to lie committed should 
h. iir iIn- loss, and the defendants were exoner- 
nted from liability in so far as they were 
prejudiced by the conduct of the bank. Priinft 
iiirie ilie bank were liable to the extent of the 
i:i<-<> value of the securities surrendered, but 
they wore at liberty to reduce stu b amount by 
, \ mIi'Ii, e as they might be advised. Merchant* 
Haul; uf Camilla v. McKay, 12 O. II. 4'dS, 15 
s r. It. *572.

--------  Notice to Sureties—Solicitor—Dual
Capacity.]—Defendants were maker and in
dorser respectively of a note for the accommo
dation of it., who discounted it with the plain
tiffs they having knowledge of the facts. On 
tlie maturity of the note, plaintiffs handed it 
to 11„ who was their solicitor, for protest. It. 
did not protest or notify the defendants of its 
dishonour, but delivered it to them, adding that 
he had paid it. About three months after its 
maturity 1). absconded in insolvent circum
stances, and after that defendants were for 
the first time notified of the non-payment of 
the note. In an action against defendants 
on the note, they pleaded on equitable grounds 
the above facts, and that by the Inches of the 
plaintiffs they were prevented from obtaining 
indemnity from D„ and that if compelled to pay 
the note they would be defrauded out <:f the 
amount : Held, a good defence, and that de
fendants were discharged. Canadian Hank of 
Commerce v. Green, 45 U. C. R. 81.

Execution Debtor Neglect to Seize.]— 
The mere fact of a creditor abstaining from 
-■ izilig under execution against the principal 
his interest, as partner in the stock in trade, 
does not of itself furnish a ground for sus- 
penning execution against the surety: and the 
surety cannot claim that the creditor shall 
forbear against him until the exact value of 
such interest is ascertained. Cunningham v. 
Ituchanan, 10 Gr. 523.

Mortgagor—Neglect to sell.]—Declara
tion on a bond by A. and It. conditioned for 
the payment by A. of £10*1 and interest. Plea, 
"ii equitable grounds, by B., that, on the exe- 
1 ution of the bond, A. mortgaged certain 
lands to the plaintiff to secure the same 
money : that B. gave the bond as surety onlyj 
and it was agreed that the said mortgageTl 
premises should be first sold before B. should 
he called upon : that said lands bad not been 
-M. and until such sale, he, B„ was in equity 

( barged from all liability in this action on 
the bond :—Held, on demurrer, plea bad, as 
Hording ground at the most for a temporary 

injunction only, until the sale of the mort
gaged premises. Monsell v. Mitchell, 23 U. 

It. 11(1.

It cannot be asserted as a proposition of 
low that wherever a creditor takes a mort- 

- from a principal debtor with power of 
accompanied by the personal obligation 

a surety, it becomes an imperative duty 
l" -ed upon the mortgage creditor, upon the

....... . of the surety, at any time to sell the
'"rtgaged property upon any default commit- 
'I. at the peril, if be does not do so, of los- 

I he benefit of the contract of suretyship 
laws and held, that if defendant in

tended to rely upon an express agreement to 
s effect, the evidence set out in this case 

"’ild not sustain such contention. Hank of 
" ntreal v. Davy, 21 C. P. 179.

Purchaser of Land Non-payment 
Caused hy Conduct of Obligee.] To an ac
tion on a bond whereby defendant liera me 
bound to pay to the plaintiffs .$4*Ml, as soon 
as the patent for certain land should issue, 
and in case one \V. *!. should make default in 
the payment of the said sum, the defendant 
pleaded, on equitable ground's, that the only 
consideration for the bond, though not stated 
in it, was that W. G. being the purchaser of 
the said land, and having paid part of the 
purchase money, the receipt, through some 
mistake, was made as if the payment had 
been made jointly by W. G. and one J. G.. the 
then husband of the female plaintiff, whose 
name became inserted in the Crown lands 
olliee in connection with the lot, creating a 
difficulty which for some time prevented W. 
G. obtaining the patent : that .1. (I. having 
subsequently died, and the female plaintiff 
having intermarried with the co-plaintiff, the 
plaintiffs agreed that if the defendant would 
execute the bond, neither they nor J. G.’s 
children would do anything to prevent, but 
would do all in their power to assist, the is
sue of the patent to W. *5.: but that, never
theless. the plaintiffs and the children opposed 
tlie issuing of the patent to W. G., both be
fore the court of chancery and before the 
heir and devisee commission, whereby the de
fendant became discharged from his obliga
tion : Held, a good defence in equity, for it
shewed that the plaintiffs’ conduct was the 
cause of the defendant’s non-performance, 
and that there was a total failure of consid
eration: and, although the alleged considera
tion was not stated in the bond, it was in no 
way inconsistent with or repugnant t" it. and 
if so stated would have been a good defence 
at law. Steen v. Steal well, 25 C. P. 35*5.

- Purchaser of Tolls -Non-payment— 
Neglect of Obligee to Fulfil Contract. ] - - De
claration against defendant as surety on a 
bond for the payment of the purchase money 
of certain tolls. Plea, that at the execution 
of the bond there was attached thereto a hand
bill shewing certain privilege» to be received 
by the principal as set forth in the said plea, 
but which lie did not receive by reason of 
omissions on the plaintiffs’ part :—Held, bad, 
ns not a defence sufficient to relieve defendant 
from the condition of bis bond. County of 
Middlesex v. Deters, 9 C. P. 205.

(5. Non-Disclosure or Misrepresentation of 
Material Facts.

Concealment—intent.]—A person about 
to become surety for another should be in
formed of all circumstances which may affect 
his suretyship, and if they are intentionally 
concealed by the party for whose benefit the 
security is given, the surety may have the 
bond delivered up to be cancelled. Cashin v. 
Perth, 7 Gr. 340.

Information —Duty—Inquiry.]—A cred
itor is not bound to send the surety informa
tion as to the position of his principal. If 
the principal’s statements or credit are doubt
ed, the surety should inquire into them, and 
the very fact that a guarantee is called for by 
the creditor should put the surety on the 
alert. Cunningham v. Ituchanan. 10 Gr. 523.

--------  Fraudulent Withholding of.] -— A
surety cannot get rid of his liability on the
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ground of having become surety in ignorance 
of material facts, unless lie can shew that in
formal ion was fraudulently withheld from 
him. 7 n unship of East Zona v. Douglas, 17

The court, being of opinion upon the evi
dence that most of the facts relied on a.s 
proving misconduct of the principal v.ere 
known io iIn- sureties, and that no information 
had been withheld from them fraudulently: 
— Held, tlial tlie bond given by the sureties 
was valid. Peers v. Corporation of Oxford, 
17 Ur. 17.'.

Municipal Treasurer - - Audit—Repre
sentations. J The treasurer of a county for a 
number of years embezzled county funds and 
by manipulation of his books deceived the 
county auditors, who from year to year re
ported in good faith that his accounts were 
correct, and the council in good faith adopted 
the reports. At a time when in fact there was 
default to a large amount, the defendant, who 
was a ratepayer resident in the county and a 
relative of the treasurer, became at bis request 
one of his sureties, and at the time was told 
in good faith by a member of the council and 
some of the county ollicials that the treas
urer's accounts were correct f—Held, that the 
auditors' reports so adopteil by the council 
were not implied representations by the coun
cil, the incorrectness of which discharged the 
defendant. Held, also, that the statements 
made by the mendier of the council and the 
county ollicials did not bind the council, and 
thaï, even if they did. having been made in 
good faith, they formed no defence. County 
of Niineoi v. Dur ton, 25 A. K. 478.

Reappointment of Agent Annually
A-iv /Poo/ Default in Pri vions Year. |- -XV. 
was appointed agent of a company in l.S'.H to 
sell its goods on commission, and gave a bond 
with sureties for the faithful discharge of hie 
duties. His appointment was renewed year 
after year, a new bond with the same sureties 
being given to the company on each renewal. 
His agreement with the company only auth
orized W. to sell for cash, but at the end of 
each season he was In arrear in bis remit
tances, which he attributed to slow collec
tions, ami settled by giving an indorsed 
note, retiring the same before the bond for 
the next year was executed. After the season 
of 1.04 the company discovered that XV. had 
collected moneys of which he had made no re
turn. and brought an action to recover the 
same from the sureties:—Held, reversing the 
decision in 22 A. It. (181, that each year there 
was an employment of XX".. distinct from, and 
independent of, those of previous years; that 
the position of the sureties on reappointment 
was the same as if other persons bad signed 
the bond of the preceding year; and that the 
company were under no obligation, on taking 
a new bond, to inform the sureties that XX". 
had not punctually performed his undertak
ings in respect of previous employment, nor 
«lid the non disclosure imply a representation 
to the sureties when they signed a new bond 
that they laid been punctually performed. 
Niagara District Fruit drawers' Stock Co. 
v. Walker, 2ti S. C. It. 0211.

Secretary of Company — Default in 
Previous Fin ploy nient.]—To an action on a 
guarantee policy for the due performance of 
lVs duties as plaintiffs’ secretary, alleging de
fault in paying over moneys, defendants

pleaded that the plaintiffs, in order to induce 
defendants to enter into the contract, repre
sented and warranted to defendants certain 
facts material to be known to them, as fol
lows: that the said It. had never been in 
arrear or default in bis accounts; yet the said 
It. had prior thereto been in arrear and de
fault in bis accounts while in the employment 
of one It. It. :—Held, plea good; for that the 
representation was not necessarily restricted 
to a default made while in plaintiffs’ service, 
and what it really extended to might be shewn 
at the trial. Ottawa Agricultural Ins. Co. 
v. Canada (Juaruntee Co., uU C. 1*. ttUU.

Stipulation in Contract - Mist at e- 
ments, |—Ity a contract in writing, made in 
is;it), the defendants agreed to guarantee the 
plaintiffs against pecuniary loss by reason of 
fraud or dishonesty on the part of an employee 
during one year from the date of the contract, 
or during any year thereafter in respect of 
which the defendants should consent to ac
cept the premium which was the consideration 
for the contract. The defendants accepted the 
premium in respect of each of the three fol
lowing years, and gave receipts intitulc-l “re 
nvwul receipts," in which the premiums were 
rel'erreil to as “renewal premiums:"—Held, 
that the contract was a contract of insurance 
made or renewed after the commencement of 
the Ontario Insurance Corporations Act, 1882, 
within tie- meaning of s. ."id. Held, also, that, 
upon the true construction of s.-s. (21, the 
eoiitraet could not he avoided by reason of 
misstatements in the application therefor, be
cause a stipulation on the face of the contract 
providing for the avoidance thereof for such 
misstatements was not, in stated terms, limit
ed to cases in which such misstatements were 
material to the contract. I illaye of London 
West v. London duarantee and Accident Co., 
20 U. It. Û20.

7. Other (iround8.
Agent's Bond execution before Appoint

ment — Itcpiidiation.]- The defendants exi>- 
ciited a bond as sureties for one K., which re
cited his appointment as agent for the plain
tiffs. The bond was sent, executed, to the 
head office of the plaintiffs, but no appoint
ment was. in fact, made by them for a year 
and a half afterwards, when K. was notified 
of his appointment, but of this the defendants 
were not informed. About three months after 
the execution of the bond, the defendants, or 
one of them, wrote to plaintiffs' head office 
repudiating the suretyship, but received no 
reply :—Held, that, whether the plaintiffs were 
notified by one or both defendants, the latter 
were discharged. No appointment having 
been made in fact when the bond was exe
cuted, the defendants could not be held liable 
for defaults occurring months afterwards, for 
their contract was in respect of a present, 
not a future, engagement. Aorth Itvitish 
Mercantile Ins. Co. v. Kean, lti O. 11. 117.

Change In Contract. |—The changing of 
a contract by an award, even though for the 
surety's benefit, without his consent, would re
lease him from liability thereon. Titus v. 
Durkce, 12 C. P. 3117.

Change in Principal's Circumstances
—Error. |—The fact of the treasurer of a 
county having become reduced in his circum
stances after the auditing and passing of his
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accounts nml before the discovery of an error 
in them, is no bar to a suit against the surety.
' nut/ of Frontenac v. Brcdcn, 17 (ir. 045.

Company -Résolution-Rffect of.]—Where 
hi in lion at law had been brought by a build- 

^ society against W. as surety for the seere- 
n v of the society : and W. tiled a bill to re- 

-train the action, founding his equity on a 
resolution or minute alleged to have been 

i Mil or made by the board of directors in 
i In' following terms : " That Mr. W. bad re-
i i.sicd that bis security for the secretary
ii -lit be cancelled. It was suggested also. 
Mi it Mr. 11. W.’s name should be erased from 
ill" 'aid bond by wish of the board, and both 
In relieved ns securities. Mr. T. was request- 
' l to submit two other names as securities in 
place of the two gentlemen named:”—Held, 
that such a resolution afforded no ground for 
ini'Tlering with the action at law. Whiiie-

M- v. Ridout, 2 Or. 525.

Discharge of Independent Co-surety
Contribution.]—The C. company and 1). by 

! .irate independent contracts guaranteed to
.... plaintiffs the good conduct in office of B.,
their city chamberlain, who afterwards was 
guilty of misconduct within the guarantees. 
Tli" guarantee of the C. company contained a 
proviso that as against every person then be- 

-• or thereafter becoming security or surety 
r the said B. as aforesaid, the C. company 

should have and possess the right of ratable 
i 'attribution, and all other the rights and re- 
n "lies, both legal and equitable, of co sureties. 
The scope of I».’s guarantee included and was 
more extensive than that of the guarantee of 

• i company. The plaintiffs now sued the 
company on their guarantee, who, as a de- 

i "ice, sei up that the plaintiffs bad dis- 
eharged I). from liability under bis policy, 

I that this also discharged them Held, 
that, even if the plaintiffs bad so discharged 
I» ., this operated only to release the < Com- 

i'i; to the extent to which they would have 
i a right of contribution from lb. and that 

’! • v would have been discharged to this ex- 
'• nt as a matter of equity, independently of 

ir contract. The company and I». could 
be considered in any sense joint contrac- 

i"i - "I* joint sureties. Ward v. National Bank 
New Zealand, 8 App. (.'ns. 755, followed. 

of London v. Cituens Inn. Co., 15 (). U.

Discharge of one Surety. | — Where
■ i' irale actions are brought against two sure-

i he discharge of one does not operate as 
i i barge of the other. Buncell v. Edison,

M. T. 5 Viet.
Discharge of Principal—Ac/ion.l — 

A division court bailiff and his sureties hav-
•.... joined in one action :—Held, that the

..... . must be against all or none ; and that
■ discharge of the principal for want of no-

■ of action involved that of the sureties. 
J'carson v. Button. 15 C. 1\ 71).

Mortgage — Additional Security.]—The 
plaintiff, who was an indorser on a note 

de by one McF. to a bank, shortly after
■ making thereof, made a mortgage to the 
ik. which was stated in terms to be an ad- 
imal security for the payment of the note

ud any renewal or renewals thereof. Kub- 
uciitly the bank discharged the principal

■ 'tor :—Held, that the position of the surety 
- ns not changed by the making of the mort

gage. Camming v. Bank of Montreal, 15 (ir. 
U8U.

Mortgage by Co-snrcty. | -The plaintiff 
sued defendants. II., M.. and S., as joint mak
ers of a note. II. and M. did not appear, and 
judgment was signed b.v mistake against all, 
but afterwards set aside as against 8., who 
pleaded a mortgage given for the same 
money by M.. M and S. being sureties for 
II. :—Held, that the giving such mortgage did 
not in itself discharge 8., the other surety. 
Kerr v. Hereford, 17 U. C. H. 158.

Municipal Corporation — Destruction 
of Bond—Belief of Sunty—Din cover y of De- 
fuult.]—One of the sureties for a county 
treasurer being desirous of being relieved, the 
treasurer offered another in his place ; and the 
council thereupon passed a resolution approv
ing of the new surety, and declaring that, on 
the completion of the necessary bonds, the 
withdrawing surety should be relieved. No 
further act took place by the council, but the 
treasurer and his new surety (omitting the 
second surety) joined in a bond conditioned 
for the due performance of the treasurer’s 
duties for the future, and the treasurer execut
ed a mortgage to the same effect. The clerk on 
receiving these gave up to the treasurer the 
old bond, which the treasurer destroyed. 
Fight years afterwards a false charge was 
discovered in the accounts of the treasurer, of 
a date prior to these transactions:—Held, 
that the sureties on the first bond were re
sponsible for it. County of Frontenac v. 
linden, 17 Hr. (il5.

-------- Liability to Crown—Railway Bonus
—Statutory Release.] - - Where a township 
municipality advanced a large sum of money 
to a railway company under the provisions of 
the consolidated Municipal Loan Fund Act, 
and some of the stockholders of the company 
were afterwards released from their liability 
by an Act of the legislature passed nearly 
eighteen months after the works on the road 
were stopped for want of funds, and new com
panies were formed under that and subsequent 
Acts of the legislature, which released the 
new corporations from the construction of the 
original line of road, until a new line had been 
constructed, and it appeared that there was 
no immediate prostieet of such a result:— 
Held, that the municipality were not released 
from their liability to the Crown. Norwich 
v. Attorney-General, 2 E. & A. 541.

Payment after Judgment Assignee in 
Insolvency.]—Semble, that one who brings 
an action against an official assignee in in
solvency for default in dealing with a certain 
estate, upon bis bond given ns security against 
such defaults, is not bound to ascertain if 
the assignee is in default as to other estates; 
and the sureties to the bond are discharged 
by the payment to any one who recovers 
judgment against them. Armstrong v. Forster, 
H U. 11. 121).

S. Iteservation of llights and Remedies.

Agreement—Abandonment before Breach 
— Seal. I — Declaration upon defendants’ 
bond, conditioned for the performance by one 
D. of his agreement under seal to construct a 
railway for plaintiffs, to be completed by the 
15th February, 1871, or within such further 
time as might be allowed. Second breach,
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failure to complete within the extension of 
iin»1 allowed. Equitable plea, that during the 
extension of time the plaintiffs, with I >.'s con
sent, agreed in writing with one E. that F. 
should complete the contract between 1). and 
ilie plaintiffs, with such changes as the plain
tiffs and H. should agree upon : and thereupon 
I>. abandoned the contract, before any breach 
thereof, and left the works, which 10. took 
posse.-Muii of. Replication, that by the agree
ment with 10. it was expressly stipulated that 
all the plaintiffs’ rights and remedies against 
I>. and defendant as his surety, for tin- non- 
performance of I >.\s contract, should be re
served : Held, replication bad; for, the con
tract with I', being abandoned before breach, 
there could he no remedies upon it to re
serve. Held, also, no objection, in equity, 
that the new agreement with 10. was not un
der seal. /‘oil \\ hilhii innl l‘ort Perry It. 
IV. Co. v. /tumble, 32 IT. (J. It. 3(5.

Pleading. 1- A replication that when 
the time complained of was given it was ex
pressly understood and agreed that the plain
tiffs should reserve all their rights against the 
acceptor : Held, good. I Untie of Upper Can
ada v. Jardine, it C. 1*. 332.

Composition Deed -Express Reserva
tion.]— The acceptance by a creditor of part 
of his demand against his debtor, and agreeing 
not to sue him, with a reservation of the cre
ditor's rights against a surety of such debtor, 
will not. discharge the surety. Where, there
fore. the holders of a hill received from the ac
ceptor a composition of the debt, and executed 
a deed to that effect, but expressly reserved 
their rights against the drawer :—ileld, that 
I he drawer was not discharged. W ood v. 
Itrett, 9 Gr. 452.

Covenant not to Sue — Assignment for 
Creditors,] A covenant not to sue entered 
into by a creditor with the principal debtor, 
without the surety's consent, but reserving all 
remedies by the creditor against others, does 
not discharge such surety. An assignment by 
the principal for the benefit of creditors gen
erally, which contains a clause reserving all 
rights and remedies against third parties, but 
releasing the assignor from his liability, ope- 
rates only as a covenant not to sue. and not 
as a release. /lull v. Thompson, it C. 1\ 257.

Discharge of Principal and Co-surety
I nient inn to Reserve Rights Rand Evi

dence.] A county treasurer having liecomo a 
defaulter, actions were commenced against him 
and his two sureties respectively. Afterwards 
the warden, with the consent of the council, 
settled with the treasurer, and took his confes
sion of judgment for £1.000 and a confession 
from one of his sureties for a like amount, to
gether equal to the defalcation then ascertain
ed. and released the actions; the second surety 
taking no part in this arrangement. After
wards a further defalcation was discovered, 
and the council proceeded against the second 
surety and obtained judgment for £1,000. The 
court granted a perpetual injunction to re
strain such action, although the warden and 
the attorney of the council swore that their 
rights as against the second surety were in
tended to have been reserved. Iluby v. Coun
ties of At nl, Essex, and Eumbton, 5 Gr. 232.

Judgment — Release of Principal.]—The 
payee of a note indorsed for the accommoda
tion of the maker, having obtained judgment

against the maker and indorser, released the 
maker, reserving all his rights against the in
dorser : — Ileld. that lie was entitled to do so. 
and might still enforce the judgment against 
the indorser. IUII v. Manning. II Gr. 112.

Mortgage — Minier of Xoh Parol Eri- 
Ji nee of Reservation.\—B.. to the plaintiff's 
knowledge when lie became the holder thereof, 
indorsed a promissory note for $1.400, dated 
Till .November, 1ST»;, payable four months 
after date, as surety for H., the maker. On 
3rd February, ls7i. before the maturity of 
the note, the plaintiff, without II.'s knowledge, 
accepted a chattel mortgage for tin* amount 
secured by the note and for some additional 
items, with a proviso for redemption on 3rd 
February, 1 STS. with interest at ten per cent., 
and with the usual covenants for payment. 
The mortgage did not on its face refer to the 
note, but it was proved that it was the under
standing between the plaintiff and II. that it 
was to In» received as collateral security only, 
and not to affect the plaintiff's remedy on the 
note :—Held, that I’»., the surety, was not dis 
charged : that the mortgage did not operate as 
a merger of the note, not I icing by the same 
parties and for the same debt as the note ; and 
that the reservation of the remedy on the note, 
notwithstanding the giving of time by the 
mortgage, might be shewn by parol evidence, 
without appearing oil the face of the mortgage. 
Quiere, whether the taking of a specialty se
curity from one of two joint debtors, on a 
simple contract, will operate as a merger ; and 
whether Loomis v. Italian!. 7 I*. F. K. 31K1, 
can be followed since Slmrpe v. Gibbs, It! <!. 
11. X. S. 327. and Boa 1er v. Mayor. 10 C. B. 
X. S. 70. Currie v. Ilodgins, 42 U. C. It. 
(501.

Parol Evidence of Agreement.] —
Where a creditor gives his debtor an exten
sion of time for payment, a formal agreement 
is not required to reserve his rights against a 
surety, but such reservation may be made out 
from what took place when the extension was 
given. Wyke v. Rogers, 1 DeG. M. & G. 408, 
followed. (Jarman v. Dixon, 20 S. C. It. 87.

Release of one Surety — Warranty.] — 
Where a creditor has released one of several 
sureties, with a reservation of his recourse 
against the others, and a stipulation against 
warranty as to claims they might have against 
the surety so released by reason of the exer
cise of such resources reserved, the creditor 
has uni thereby rendered himself liable in an 
action of warranty by the other sureties. Mac- 
iionitld v. Whitfield, Whitfield \ i hi
chants Rank of Cunuda, 27 S. C. R. !>4.

Release of Principal Independent 
Agreement Reserring Rights. ]—The plaintiff, 
who was indorser of a note made by one McF. 
to a bank, shortly after the making thereof, 
made a mortgage to the bank, which was stat
ed in terms to be an additional security for 
the payment of the note and any renewal or 
renewals thereof. Subsequently the bank ab
solutely discharged the principal debtor:— 
Held, (1) that the position of the surety was 
not changed by the making of the mortgage; 
(2l that the surety was discharged, although 
it was shewn that, by agreement between the 
principal debtor and the bank, not incorporat
ed in the release, the surety was to be still 
held liable. Cumminy v. Rank of Montreal,
15 Gr. 686.
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niloged ns an excuse for not giving flic» notice,V creditor by mistake executed nn absolute
Hint the defendants hadivi.'iise to his debtor, but the agreement was 11 io have or
appoint directors in Vnnndreditor s right against a surety Defendants
pleaded that before the alleged neglect of W.,ild be reserved:—Held, that the surety
I hey hud d to carry on business or haveat discharged, and that the creditor was
directors in Canada, and had appointediled to a decree in equity to that effect

tor them, for the purpose of payingHurl; of MonInul I hi nul. 1» (ir
policies already grained and iv mg all no

required, of which the plaint ills had< h mi ila I ’<i in a it<’ni I,, ami .s', c
notice, hut that they g/; :;u <I. IJ. 5.ru ; Holliday v. Jlogan, ’JO A. no notice to It., or
to the directors of the company in any wayUolluluy v. Jackson.
- Held, mi demurrer, that the plea was bad* oi nonilion of Ontario v. Ilooil, 27 ( >
for the defendants had by their own act ihi: 2.'1 A. IZ. obi) : Itnstol ami W est
pnved themselves ot the benelit of the condil.ii'ii'iml hand v. Taylor, 2» u. It. list»:
lion, and rendered compliance with it im-liu-t nnd l.oan (Jo. lichen
possible : and they could not insisi upon noli.11 ! holla ml v. Jtroomlield, .'ll! I . ('. It.
to It. Held, also, that the averment of W.'sI" id' It v. Hard, A. It. .1 til
neglect in the declaration was not loo general
nul 1 liai the excuse lor non-compliance with

mdition was sulhciciilly slated. Koyal
III. I.l AUII.ITY OK Si III. IA Canadian Haul, /. a ruin un l mh a ra net

<-..1,viz. _:i 1 . c. it. u7U.
1 I <,r ltd'lily und Horn sly of rasons

Collecting Agent AppointmentAssignee in Insolvency < It any 1 Limitai T - I\ noicledgc — Antice. |
Continuance of Liability. |- Held, having been employed by the plaintiff us a

Ouiciul assignee in insolvency sub-agent in the collection ot money. Ac., the
had given a bond us such, with sureties, pui defendants gave the plaint ill a bond to seenn

the Insolvent Act of and amend - liim against loss through M. 1 lie bond rented
.1 _■ Aris. and the creditors had duly appointed 1 lie appointment of M.. and was conditioned

-ame iniliviilual to lie creditors assignee, that if M. should, from time to time, and at
-It of that Act. but had not required all Iunes thereafter, aeeuunt and pay to tla

uni y as such minors pluintilf, Ac., and at all times during such
, 1 lie sureties under the bond given by period us lie should net 11s agent. Ac., pay all
illiviul assignee remained liable for his sums received, &e„ to l lie plaintiff, then the
with the estate, and were not dis obligation to be void. M.'s appointment was

barged by reason of such appointment as made lielore the date oi the bond, and was
irnistrony v. roister, G only till the 31st December. 1884. but the de-

<1 It. 11*1» tendants were not aware when they executed
the bund, nor at any time afterwards till the

Bank Agent —Covenant Ihsoln dicncc of trial of this action, that M.’s appointment was
Orders llainages—Loss. \—rlamtills sued on for a limited time. M., by subsequent ar

nant by defendant that one (i. should rangement, continued to act as agent alter the
piilorm an agreement, by which u. stum year 1884. and Hie only defalcations com
laud while in the plaintiffs' employ to obey milled by him were in .November anil Decern*
1 iMr law 1 ul commands, and to make good ber, 188G:—Held, notwithstanding the want

1 he.v might suffer by bis negli ot knowledge on the part ot the sureties, that
breach 1 liai <i. iIimouiiiciI eerie ai Hie appointment reciled in the bond must lx

.bless drafts drawn by one D. on one 111 ken to have rolerred to the appointment
v io 1 lie lavvlul orders ol the plain 11 us made liel'ore its date : and that the creditor

Defendant pleaded, l'ipiua lilt und the principal could not, by an arrange
'iiid'. in substance, Hull D. and II. were ment made aller Hie liability of the sureties

ilivaily indebted to the plaintiff's with 1 licit was created, lie allowed to extend that liability
lessen I heir liability beyond Hie period which originally formed ils

lie dralIs in qiiesliou were discounted limit, rhe words found in the condition which
iv 1 lie then existing drnfis, of which would apply to the extended period, did not

ml part, so Hun no money was lent to justify the position that the sureties must
mil I he plaint ill's lost nothing, hut in have contracted with a view to a subsequent

I. by the discounts mii-stiou :— extension. A letter was written by one of the
no defence, for the covenant w sureties to the plaintiff on 17th Decembernot om

' indemnity, but that ti. should keep his 18811, in which he notified the plaintiff that
mil nominal damages wei from that date lie withdrew from his surety

hie for a breach, though unattended with ship :—Held, that this could not estop the
Hoyat Canadian Hank v. flood man. surety from denying Ins liability : nnd, even if

it was to he read as shewing that the surety
assented to the continuation of the employ

Bank Cashier c,uarantce Policy—Notice ment of M., il immaterial kitsou v.
1 ran tors. ] — The policy sued on, guar •Ialien, 4 h. A It. 8n4. and Sanderson v. As-
ng |o tin* extent of $20,000 the honesty ton, L. It. 8 Ex. 7.'t. followed. W'ickens v.

1 «-are of one W. while in the plaintiffs’ em- \le\la kin, 15 ». It. 408.
ment as cashier, contained a condition

at ii should lie void on the neglect of the Crown Officer Defalcations of Deputy.]
nnrins to make known to the directors of —A., having been appointed collector of cus-
" 'li'fendants in Canada any net or omission toms, gave a bond to Her Majesty, conditioned

' W. discovered by them, giving a claim un to discharge Ins duty as collector, and
" ii. In declaring on this policy, the plain for and pay over all moneys which should

• alleged that while in their employment a pome into Ins hands. He having received
seceding $20.000 was intrusted to W.. written instructions that certain duties

I- safely kept in the safe at their head to be performed by him alone:—Held, that
of which $10.000 was lost owing to his having permitted the deputy collector right

iigvnce in regard to its custody ; and they fully to assume nnd perform such duties, he
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was responsible for (lofaientions of the deputy. 
The (Jurat v. Stanton, 2 V. I’. 18.

Default of Deputy — Other Reme
dies. | The defendant >1. was appointed an 
inspector under the General Inspection Act, 
1871. .‘IT Viet. e. IÔ ID.) Hy s. ti each in 
speetor and deputy-inspector is re<ptired to 
give security by bond to I lie Grown for Un
due performance of tin- duties of bis office. and 
such bond shall avail to the Grown and to all 
persons aggrieved by any breach of the condi
tions thereof. Ity s. 7 the inspectors are to 
appoint tin- deputy-inspectors,wlm are to be the 
deputies of the inspector for all the duties of 
his office, and their official acts shall be held 
to be his acts, and lie is to lie responsible there
for as if done by himself. A bond was given 
by the inspector, and the other defendants as 
sureties, for the faithful discharge of the 
duties of the said office, and for duly ac
counting for all moneys and property. A 
similar bond was given b.v the deputy-inspec
tor. The deputy-inspector made a faulty in
spection, a ltd the plaintiffs purchased, rely
ing thereon, and were damnified :—Held, un
der I In- statute and the bond given thereunder, 
that tin- defendant M.'s sureties were liable for 
the default of the deputy ; and that the fact of 
l In- plaint ill having a remedy also on the 
deputy-inspector’s bond was no answer to the 
claim against M.’s sureties. Held, also, that
within the meaning of the statute. Quiere, 
whether the defendants were entitled to notice 
of action, but the question was not decided, as 
want of notice was not pleaded. Section 11 
provided that disputes between the inspector 
and i he deputy-inspectors and owners, &c., of 
articles inspected through or relating in any 
respect to the same, were to be settled by the 
board of trade, or where there was no such 
board, by certain specified jiersons : Held,
that the claim in this action was not a dis
pute within this section. Verrait v. Me- 
Auluy, Ô <>. It. 313.

t Exrcntors Defalcations after Death of
Suret!/ Vo tire.]- The executors of sureties 
a tv liable for the defalcation of the principal, 
committed after the death of their testator, 
and even after notice given by the executors 
that they would not he liable. Tltc (Jurat v. 
Leaning, 7 U. C. It. 3UU.

Guardian of Infants - Improper I’ay- 
tnent to Solicitor of.]—The testator by bis 
will left money to his children, which was to 
be paid to them on their coming of age, and 
to be deposited by the executors in a savings 
bank in the meantime. Une of the executors 
appropriated and set apart certain moneys 
of bis testator to answer the trusts of the 
will, which moneys were afterwards paid by 
him to t lie solicitor of the guardian of the 
infants, «ho made default in payment over 
of the same, and the amount never reached 
the hands of the guardian :—Held, that the 
moneys by the act of setting apart had be
come. in tin* hands of the executor, im
pressed with the trusts of the will, and he 
could not properly pay the same to the 
guardian, nor could the guardian properly 
receive the amount ; and, although the fund 
never reached the hands of the guardian so as 
to render her surety liable to make good the 
amount, yet under the circumstances the 
guardian was personally responsible for the 
money so paid to her solicitor, and a decree 
to that effect was pronounced with costs ;

though as against the surety the bill was dis
missed with costs. (Jalbraith v. buncombe,

Insurance Agent -Moneys Itreeivnl be- 
fori: Execution of Bond.]- Upon a bond con
flit ioned that .1. should pay the plaintiffs 
monthly, while lie should act as their agent, 
all moneys which he then had received, or 
which he should receive for premiums, &e., 
ami should repay to the applicants all moneys 
which he had then received or should receive 
tor insurances not accepted by plaintiffs, and 
should in all things well and faithfully con
duct himself as their agent :—Held, that the 
sureties were liable only for moneys received 
after the execution of the bond. Vunailu 
It ist l-annas Mutual and Stock Ins. Go. 
v. Mir, ill, 20 U. C. It. 44 V

Municipal Treasurer Kxtcnt of Sure- 
in s' Liability.] —- Plaintiffs declared on a 
bond, conditioned that W.. their treasurer, 
should pay over all moneys received since 
the 1st January, 1800, averring that on that 
day he had in his hands a huge sum, and 
received further sums up to the 0th April, 
1808, when he was dismissed ; and that he 
accounted for all moneys received before that 
•lay, but not for a large sum received since. 
Plea, alleging payment of all moneys -ince 
that day; and issue thereon. The case being 
referred, tin- arbitrator found that \V. ad
mitted «1*3,1 till to be due by hint on tin* 1st 
January, 1800; that he had accounted for 
all moneys received since; and that of all 
moneys received up to his dismissal, including 
the $3.031, the balance was $1,8UU:—Held, 
that, as the breach WBS only in respect ol 
moneys received since the 1st January. 180*1, 
the plaint ills upon this finding could recover 
nothing. Totcnship of Raicdon v. Hard, 27 
U. C. It. out).

-------- Request—Payment.] — The condi
tion was, that a treasurer, his executors or 
administrators, at the expiration of his office, 
upon request to him or them made, should 
give a just account of all moneys received, 
and should pay and deliver over all balances 
due:—Held, that the words ” upon request 
to him or them made” applied both to the 
giving an account and to the paying over. 
Goumy of Bruce v. Vromar, 22 U. C. It. 
321.

Postmaster -Larceny of Cheques — For
gery—Loss. 1—The condition of a bond given 
by the defendants, us sureties for a post
master, to the postmaster-general, was that 
the postmaster “ do not and shall not commit 
any theft, larceny, robbery, or embezzlement 
of, or lose or destroy, or commit any mal
feasance, misfeasance, or neglect of duty, 
from which may arise any theft, larceny, rob
bery, or embezzlement, loss or destruction of, 
any money, goods, chattels, valuables, or 
effects, or of any letter or parcel containing 
the same which may come into his custody 
or possession, as such postmaster,” &c. The 
postmaster opened several letters which came 
into his possession as such postmaster, and 
having taken therefrom certain cheques, 
forged the payees' names as indorsers there
of, and got them cashed by a bank upon guar
anteeing the genuineness of such indorse
ments. The drawers refused to recognize 
these cheques, but issued duplicates to the 
payees and paid them, so that the bank lost 
the money. In an action by the postmaster- 
general on the bond, on behalf of the bunk,
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to recover from defendants. ns such sureties, 
the loss so incurred :—Hold, referring to ss. 
37 ami 7S of tin* I’ost Office Act of 1S7.1, that 
defendants were not liable, for that tin* for
gery and tin* postmaster's guarantee, and not 
i!i.* larceny, were the proximate causes of the

and iIn* contents of the letters did not 
belong to the bank. Remarks as to form of 
tie* condition. Postmaster-U citerai v. McColl. 
;i r. P. 34H.

Registrar of Deeds -Liability of Sure 
tics. I See County of Middlesex v. Small
man. 10 O. II. 340, 20 O. It. 487.

School Treasurer — Annual Reappoint 
1 ' \ A secretary treasurer of a public 

school board was appointed for a year on 
giving the necessary security, which be did 
by bond with sureties, without any limit as 
to time or any reference to the period of his 
appointment. lie was reappointed each year 
for several years in the same way and on 
tin* same condition, hut without fresh secu
rity being taken, and subsequently became a 
defaulter in respect of moneys received by 
him during his last year’s appointment :—• 
Held, that the sureties wen- not liable for 
In- defalcation. Waterford School Trash « * 
' • larkson. 23 A. It. 213.

------ Moneys Improperly Paid to —
Mortgage by Surety—Mia take.] — A muni
cipal corporation passed a by-law for raising 
a loan to liquidate a debt to be incurred in 
enlarging the school house in a public school 
section, and providing for the issue of de- 
i atures for that purpose, and for levying a 
t’ccial rate to pay the interest thereon, and 

to create a sinking fund for payment 
of the principal; and the municipal authori
ties paid the moneys so raised by the said 
'l"‘ial rate to the secret ary-treasurer of the 
Sl !‘oo| board of tin* said section. A., tin* 
' vretary-treasurer of tin* school board, and 
!•. is his surety, gave a bond of office, re- 
citing that A. had been appointed such secre
tary treasurer, and that “ it was required that
; ritj -I....... U* given for the due and
faithful performance of any and all the duties 
pertaining to such office,” and conditioned to 
"" correctly and safely keep any and all 
"s and papers belonging to the said
- ! o"l hoard, and to faithfully and honestly 
delher up, account for, and pay over any 
• "iic.vs which at any time thereafter might 
■ nine into bis hands and possession ns such
- rciary treasurer.” and A. received and 
1 " " default in respect of certain moneys 
nnproperly paid to him as such secretary- 
tn.isurer : — Held, that the condition must 
!" read with reference to the recital, and 
l!‘ ''ope might be thereby restricted, and
I ''bug the two together It. was not liable 
! i the moneys so received by A., which were 
" 'ide the duties pertaining to bis office, and

Id have been retained by the municipal 
*n-ora lion. It. having been informed by
il c school board that A. was in default, but 

i in respect of what moneys the default 
« is made, as to which he made no inquiries, 
""I having at the request of the school board 

y * h it mortgage to secure the liability which
II "as informed lie had, by reason of such 
'i* ' -iiit. incurred as surety under the above 
1 l. and having subsequently ascertained 
tint the default was partly in respect

! moneys improperly paid to A. :—Held, 
: 1 I*, was entitled to redeem on payment
< i 'la* balance only of the moneys for which 
he was held liable as surety, the mortgage 

Vol. 111. it—181— 32

having been executed under a mistake. A - ith 
v. Pc avion Falla I nion School Section, 3 (). 
It. 1114.

2. Other Cases.

Indemnity Payment—Condition Prece
dent.]—The defendants, husband and wife, 
executed in favour of the plaintiff, the hus
band's retiring partner, a bond conditioned 
to be void if tin* husband should save, defend, 
and keep harmless and fully indemnify the 
plaintiff from all loss, costs, charges.’ and 
damages and expenses which he might at any 
time sustain, or suffer, or lie put to for or 
by reason of non-payment by the husband 
of the liabilities of the firm as the same be
came due, it being the intention and the 
plaintiff was thereby " indemnified or in
tended so to be from all and every liability 
of every nature and kind soever of the said 
firm.” Judgments were recovered by credi
tors of the liriu against them, and the plain
tiff now sued the defendants to recover the 
amount to pay Ihese judgments, although lie 
had not himself paid them: Held, that lie 
was entitled to have the judgments and costs 
paid, and the amounts necessary were for 
that purpose ordered t<> be paid into court by 
the defendants. Iloyd v. Robinson. 2<t O. R. 
4iil.

Under a bond conditioned to he void if the 
fierson on whose behalf it is given " shall 
indemnify and save harmless fthe obligee i 
from payment of all liability of every nature 
and kind whatsoever," a right of action 
against the sureties arises in favour of the 
obligee as soon as judgment is recovered 
against him on a claim coming within (In
security. Payment of such claim by him 
is not a condition precedent. Boyd v. Robin
son. 20 O. It. 404. approved. A bond without 
a penalty may be good as a covenant or agree
ment. Alcwburn v. Mackcleun, 111 A. It. 72!).

Payment of Money Condition It reach 
—Demand—Executors and Administrators.J 
—It is a condition precedent to the liability 
of the sureties in a bond conditioned for tin- 
delivery up by the principal on demand of all 
moneys received and not paid out by him, 
that a personal demand of payment should be 
made on him. And where the principal in a 
bond so conditioned dies liefore any demand 
for payment is personally made on him. 
a demand on his personal representatives is 
insufficient to charge the sureties. Port Pi- 
gin Public School Board v. Ely, 2t> <>. It. 73.

--------- Interest.]—The bond contained u
stipulation that in the event of any sum 
being found due by M. to the bank, interest
should bo payable .......... . from the time an
account of the balance due was delivered to 
the parties to the bond by the bank, and 
judgment was given in the court below in 
excess of the penalty :—Held, however, as 
the law would not allow a verdict against the 
obligors for a greater sum than the penalty, 
that interest could not be computed on that 
amount until after judgment. Exchange Bank 
of Cunada v. Springer, Exchange Bank of 
Canada v. Barms, 13 A. It. 31K*. S. C., 7 (>. 
EL SOB, il s. Q r. Tlflb

Promissory Note Indorsement — 
Trust.J—A promissory note, for value re
ceived, at three months, was made by one 
of the defendants to the order of the testator
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uml of ilie plaintiffs. Some years afterwards 
the maker conveyed his farm to his son, 
the other defendant, on an oral understand
ing, unknown to the payee, that the son was 
to pay the father's debts, including the note. 
Alter the conveyance, the payee having 
pressed the father for security, the son, with
out any indorsement of the note hy the payee, 
wrote his name on the back of it. all parties 
supposing that he hud thereby rendered him 
self liable as indorser. Subsequently lie made 
a payment on account to the payee. In an 
action against father and son : Held, that 
no liability attached to the son, either as in
dorser or guarantor, or as trustee of the 
property coin eyed to him. Robertson v. 
J.onnlulv, 21 U. It. I WO.

-------- (Juuli/ieil Indorm mi nt.j I), in
dorsed two promissory notes, pour aval, at 
the same time marking them with the words 
*• not negotiable and given as security." The 
notes were intended as security to the lirui 
of A. X It. for advances to a third person 
on the publication of certain guide-books 
which were to be left in the hands of the 
firm as further security, the proceeds of sales 
to be applied towards reimbursement of the 
advances. It was also agreed that payment 
of the notes was not to he required while the 
books remained in the possession of the 
firm. The notes were protested for non-pay
ment. and, A. having died, 11., as surviving 
partner of the lirm and vested with all rights 
ir. the notes, sued the maker and indorser 
jointly and severally for the full amount. At 
the time of the action some of the hooks 
were still in the possession of It., and it ap
peared that he had not rendered the indorsor 
any statement of the financial situation be
tween ihe principal debtor and the lirm :— 
Held, that the action was not based upon 
the real contract between the parties, and 
that the plaintiff was not, under the circum
stances. entitled to recover in an action upon 
the notes. Robertson v. Da tin, 117 S. C. It.
671.

Rent - Cesser of Term — Renewal of 
Leant'.]—Action on defendant's covenant as 
surety of a lessee, under a lease of a mill 
for nine years from 10th December, 18118, 
at a yearly rent, payable half-yearly in ad
vance on the 15th June and December in 
each year, alleging non-payment of three 
half-yearly instalments of the rent reserved, 
l'lea, on equitable grounds, that defendant 
covenanted as surety only : that hy the lease 
it was agreed that in case of the total de
struction of i lie mill hy accidental lire, Ac., 
the lease should at once cease and he at an 
end : that the lessee paid all rent due up to 
the total destruction of the premises hy lire, 
including the half-year's rent due on the 15th 
June. 1 s»«»1 » ; and that the premises were so 
destroyed on the 30th October, 1869, where
upon the term censed, and was at an end. 
To this the plaintiff replied, that after such 
lire, the lessee, with the knowledge and ap
proval of defendant, continued to hold and 
occupy, and still holds and occupies, the 
premises under and by virtue of the lease, 
and. with the like knowledge and approval 
of the defendant, would not and did not put 
nil end to the said term, or surrender said 
premises : Held, plea good, for defendant’s 
covenant, being restricted to the term, censed 
with it: and that the replica lion was bad, 
as shewing nl most the creation of a new ten
ancy. to which the covenant would not ex
tend. Teglor \. Uortop, 22 C. I'. 542.

Return of Goods —Regueet—Bxcusv.]— 
In an action against a surety who stipulates 
for the return of certain goods on request, 
such request is not excused by alleging that 
when the plaintiff required the goods the 
principal was out of the Province. O'Still 
v. < urier, It V. 0. 11. 254.

Securities — Assignment of - Righ t of 
Judgment Creditor to ( nil /or.)- A judgment 
creditor coming in to redeem a mortgage in
cumbrancer is entitled, upon payment of the 
amount due to the mortgagee, to nil assign
ment not only of the mortgaged premises, 
but of all collateral securities, whether the 
same be subject to tbe lien of the creditor un
der the judgment or not. Therefore, where 
judgment had been recovered and duly re
gistered against a party who had a contin
gent interest in real and personal property, 
subject to a mortgage hy way of security for 
advances, and the debtor had insured his life, 
and assigned the policy to the same person 
as an indemnity against loss in respect of a 
bond executed hy him as surety for the deb
tor:—Held. that the judgment creditors of 
the mortgagor, upon paying the amount due 
under the mortgage and indemnifying the 
mortgagee in respect of his liability as surety, 
were entitled to a transfer of the policy of 
insurance, and also of the mortgage upon 
the contingent interest, and to foreclose the 
mortgage. (Jilmour v. Cameron, U (ir. 2U0.

--------  Assignment of— Right of Incum
brancers 'oil /.,<. | \v. sold lend t<> M ,
giving a bond for a deed. >1. assigned to 
liiiiintifls his interest in this bond, as also 
certain chattels, in security, but retained pus 
session of tbe instruments. Subsequently M. 
assigned absolutely the bond to C., to whom 
(with notice of the prior security/ W. con
veyed the premises, taking back a mortgage 
tor unpaid purchase mouey, upon which W. 
tiled a bill for foreclosure against C.. mak
ing tbe plaintiffs and their co partners in 
the business defendants us incumbrancers by 
reason of a registered judgment, but they 
omitted to set up any interest in the prem
ises by reason of the security given to them 
by M., in which suit the bill was taken pro 
confes.su, and a tiual order for foreclosure 
was obtained against all the other defendants. 
Ou a bill against W. socking to redeem or 
that he should pay off the claim of tbe plain
tiffs under the security from M. : Held, that 
M. was a necessary party to the suit; and 
also, that W. hud a right to pay them off 
their claims against M.. and to call for an 
assignment of the other securities held by 
ihern for such claim, the amount of which 
M. was bound to pay to the plaintiffs or 
W., in case of his paying. Mtijuesten v. 
It inter, 1U Ur. 4U4.

IV. l'AYMLMS, ArrHUl'lUATIOM OF.

Absence of Appropriation by Prin
cipal. J A surety has no right to complain 
of the appropriation of payments by the cre
ditor. when the principal makes no appro
priation of them, but leaves it to the creditor. 
Cunningham v. Buehannan, 10 Ur. 523.

Collateral Securities — Pa g men ts on—
Bank—Intercut—Overcharge«.] — The plain
tiffs were sureties to a hunk for a debt due 
by a company, for which the bank held
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other notes ns collaterals. Under n special 
utim-meui ma<le in n prior suit, the receiver 
in -ueh suit deposited the proceeds of such 
i n| hi t era Is in such hunk subject to the order 
of the court. The plaintiffs claimed to apply 
tin- proceeds so deposited to reduce the debt 
ui the company, hut the bank refused to apply 
them without an order of court:—Held, that 

hank was constituted a stake-holder of 
Mii'h moneys, and could not so apply them 
unless with the sanction of the court. The

■ I to the hank carried nine per cent., and 
m taking the accounts the plaintiffs claimed

mil of the interest beyond the lawful 
rale -if seven per cent., on the ground that 

•• agreement to pay nine per cent, was 
ulira vires:—Held. (1) that, as there was 
" lung m (he pleadings or judgment im- 

; I l ing the agreement, the master had no 
i-'diction to adjudicate upon such claims; 

i-' that overcharges beyond the lawful rate 
inicicsi if paid cannot be recovered back or 
applied in reduction of the debt claimed to l»e 
du--. Hutton v. Federal Haul:. 9 P. It. 508.

Continuing: Security—Imputation—Re- 
h" —J. II. »S., a local agent for an
iii'iiraiicc company, collected premiums on 
i i-'s secured through his agency, remitting 
moneys thus received to a branch office from 
i-H " to time. Un the 1st January, 1890,

' .is behind in his remittances to the 
■n;"1 nut of $1,-50, and afterwards became fur- 
tli- r in arn-ars until, on the 15th October, 
1 one XV. 8. joined him in a note for the 
$l.-5o, for immediate discount by the com- 

and executed a mortgage on his lands 
I- - iillaternl to the note and renewals that 

n- 1 hi- given, in which it was declared that 
■ in of the note or renewals or any part

■ -l was to he considered as a payment upon 
il-' mortgage. The company charged J. H. s. 
' : . the balance then in arrears, which in-

. le sum secured by the note and mort- 
: - . and continued the account as before 

ledger, charging jj. H. S. with pre- 
in mins, &c., and the notes which they retired 
• - time to time us they became -lue, and
- : i i n- moneys received from J. 11. S. in 
tlh' onlinary course of their business, the note 
mi-1 is various renewals being also credited

- - 'ii. nil account for cash. XV. 8. died 
' ■-i- December. 1891, and afterwards the

'"iiipany accepted notes signed by J. H. 8.
■'11 1 '|• • l"v the full amount of his indebtedness, 
^ lu,'h had increased in the meantime, mak- 
-: g debit and credit entries as previously in 
y"' -allie account. On the 31st July, 1893, 
•!• II /'• owed on this account a balance of 
>1 which included $1.09$ accrued since 

1 I.imiary, 1890, and after he had been 
cn-iliicil with general payments there re- 
nii11!11-<i due at the time of trial $1,009. The 
1 • which XV. 8. signed on 5th October,
iv'H. was payable four months after date

■ rest al 7 per cent., and the mortgage
mi - xpr.-ssed to lie payable in four equal 
in-' ; - iits of $312.50 each, with interest on 
111 • I principal:—Hold, that the giving of 

'"iimiodation notes without reference 
io ihi- amount secured had not the effect of 
r '-mg the surety ns lieiiig an extension of 

: -ranted without his consent and to his 
prejudice ; that the renewal of notes secured 

collateral mortgage was prima facie
- tin ission that, at the respective dates 

i ii' wal. at least the amounts mentioned
y l' in were still due upon the security of 
île- mortgage; that, in the absence of evid- 
eiivv ot such intention, it could not be as

sumed that the deferred payments in the 
mortgage were to lie expedited so as to be 
i-o instanti extinguished by entries of credit 
in the general account, which included the 
debt secured by the mortgage; and that, there 
being some evidence that the moneys credited 
in the general account represented premiums 
of insurance which did not belong to the deb
tor, but were merely collected by him and re
mitted for policies issued through his agency, 
the rule in Clayton's case as to the appro
priation of the earlier items of credit towards 
the extinguishment of the earlier items of 
debit in the general account would not apply, 
and there should have been a reference to 
take the account. Agricultural Ini. Co. v. 
Hargcant, 2ti 8. C. It. 29.

Defalcations of Agent \pplieation of 
Moih pi of Fatale — Intercut.]- Soon after 
l».'s defalcations were discovered he died, and 
after his death his executrix handed over cer
tain of liis property to a trustee, who was 
also an officer of the plaintiffs, to realize and 
apply the money therefrom towards satisfy
ing the plaintiffs' claim in respect of It.'s de
falcations Imt without indien!ing to what part 
of such defalcations it should be applied. The 
trustee applied it towards satisfaction of the 
earlier of It.’s liabilities, in respect to which 
the defendants (sureties fur It.) were not 
liable, since by a condition of their policy 
they were not liable except for losses occur
ring within a year before notice of claim 
made to them:- Held, that the case was 
similar to payment made by a debtor to a 
creditor without express appropriation, in 
which case the creditor could appropriate it, 
and the defendants had no right to complain 
of the appropriation made in this case. 
Held, also, that the defendants should pay in
terest on the amount due from them, from 
three months after t ho proofs of loss were 
delivered, city of London v. Citizens' Ins. 
Co.. 13 O. It. 713.

Dividend on Debt—Judgment—-Declar
ation of Itight. | The plaintiff indorsed a 
note in the defendants' favour as security 
for part of a larger debt «lue to them for 
work done on their debtor's property. The 
note was discounted by the defendants and 
was dishonoured, and the holders obtained 
a judgment against the plaintiff, which re
mained unpaid. Subsequently the defend
ants received in mechanics' lien proceedings 
a dividend of eighty-one cents on the dollar 
on l heir whole debt, ineluding the portion 
secured by the note:—Held, that they were 
not bound to apply the dividend first in satis
faction of the secured portion of their debt, 
nor entitled to apply it first in satisfaction 
of the unsecured portion, but were hound 
to apply it pro ratfi on each part of the debt. 
Held, also, that the plaintiff was entitled to a 
declaration of right in this respect, although 
he had paid nothing on the judgment, flood 
v. Coleman Planing Mill and Lumber Co. 
27 A. It. 203.

Items of Account—Concealed Item.]— 
The rule that general payments are appro
priated first to the earliest items on the other 
side of an account, does not entitle a surety 
to claim that a concealed item, which, from 
its not being known, the debtor had not been 
charged with, should be deemed to have been 
satisfied by the moneys which had from time 
to time been paid by the debtor, and which 
had when so paid been charged by both par
ties against the other sums received by the
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debtor mi hi'linlf of the creditor. County of 
I-'i on tenue \. tin dm. 17 < ir. 1110.

Mort I*»no by Principal Exoneration 
of Surety.] — 1 tefendant mive his bond in 
£ 1.( M HI ns security for plaintiffs’ agent. The 
agent misapplied a larger sum than this, 
Imt gave a mortgage to plaintiffs of lands, 
which were sold under an order in chancery, 
and the proceeds applied towards payment 
of the sum due. leaving a balance larger than 
the amount of defendant’s bond:—Held, that 
the plaintiffs were entitled to apply the pro
ceeds of the sale of the mortgaged lands in 
reduction of the general balance, and not in 
exoneration of defendant’s bond. Commer
cial Bank v. )l airhead, 1 C. I’. 434.

Municipal Treasurer—Xiir Sunlit* 
Subset/in nt Payments.] A township treas
urer had in his bands a large balance be
longing to tla* township when lie gave to the 
corporation new sureties:- Held, that subse
quent payments by the treasurer were applic
able first to the discharge of that balance. 
Totcmhip of East Zorru v. Itouillas. 17 <ir.

Partners -Separate Securities for Part
nership Ht ht | One partner of a firm gave 
as security for half of the partnership in
debtedness a mortgage on his senara'e real 
estate: the other partner gave an indorsed 
note for the remaining portion of the debt. 
Subsequently payments were made to the ere 
ditor mi account of the joint debt, which lie 
credited on the note, claiming to hold tIn* 
mortgage for the entire balance :—Held, that 
an assignee of the mortgagor was entitled to 
have one-half of all sums V.hicli had been 
paid out of i lie partnership assets on account 
of the debt credited on the mortgage security. 
Moon x. Riddell, 11 <ir. (10.

See ll'iyal Canadian Bank v. Paum . 10 (ir. 
1X0.

V. I'ROVEKOIXUS AMI Actions aoaixst Si lt

1. Evidence.

Bond Identity of.]—To an action on a 
bond the plea was the discharge of defendant 
as surety by time given to the principal : 
Held, that defendant must prove the bond, 
to identify it with the arrangement mentioned 
in the ideas. Kerr v. Boulton. 25 V. (’. It.

Books of Principal.1 -Held, that the 
books of the agent or clerk of a public com
pany during his lifetime are not good evidence 
against his surety, sued on his bond for a 
deficienev in the agent’s accounts. Ernie v
Jones, 8 Ü. < It. 102.

In an action against a clerk of the division 
court, for moneys received for bailiff’s fees, 
entries made by such clerk in the course of 
bis business in books kept under the provi
sion of an Act for that purpose :—Held, evi
dence against the sureties. Middlcficld v. 
Gould, 10 ('. P. 0.

See, also, Murray v. Gibson, 28 Gr. 12. post
VI. 1 (a).

Conflicting Evidence — Confession of 
Judyinent.]—A confession was given to se

cure a second set of sureties of a county 
treasurer, but on an arbitration it was found 
that defalcations had occurred under a former 
bond, a surety in which was also in the 
second. The evidence was conflicting as to 
whether the protection was for one set or 
for all. i>n a motion to retain moneys in 
the sheriff’s hands, which had been made 
on the confession, it was ordered that the 
whole amount Is* paid into court, and that 
the subsequent judgment creditors should 
wait. I.couard v. Black, 4 L. J. 200.

Judgment against Principal—Proof 
of ayainst Surety—Third Party. | -The plain
tiff. having an unsatisfied judgment against the 
administratrix of an estate, procured an assign
ment of the administration bond and brought 
an action thereon against the sureties, when a 
person who had indemnified the sureties was 
made a third party under an order whereby 
the question of the indemnity was to be tried 
alter the trial of the action, as the Judge 
might direct, with liberty to appear by coun
sel and defend the action and to call and 
cross-examine witnesses, and it was also 
ordered I ha l he should not thereafter be at 
liberty to dispute the defendants’ liability, 
if any. to the plaintiff. At the trial the 
judgment was put in and one of the de
fendants called as a witness, who stated that 
the amount of the judgment was correct. It 
was objected on behalf of the third party 
that the liability had not been properly 
pi oxen as against him. and there should be 
a reference to ascertain and determine tin* 
defendants' liability, which was refused and 
judgment entered for the plaintiff :—Held, 
ih,ii the judgment so recovered was not sulli- 
cient to bind the third party : and a new 
trial was directed. Zimmerman v. hemp. 30 
(J. It. 4UÔ.

Parol Eviilrncc Iyre iiunt to /live Se
curity.]— The plaintiff sued on a guarantee, 
alleging, by way of inducemcni. that it was 
proposed to him by tlie defendant N., that 
if lie would allow a certain assignment made 
to him of a leasehold property to be put on 
record, be. X.. would give him security on 
other real property for the payment of certain 
moneys, to which the plaint iff agreed : and 
the plaintiff averred that, in consideration 
that lie would allow the said assignment to 
be put on record, the defendants promised 
that the arrangement made with X. for (In
payment of tin- said balance should lie duly 
carried out. otherwise defendants would pay 
the plaintiff £135, that being the sum to In- 
secured. The breach was, that defendants 
would not carry out the said arrangement, 
nor secure to the plaintiff the £135. Defend
ant N. pleaded non assumpsit. The guarantee, 
when produced, shewed that defendants had 
not agreed absolutely to secure the plaintiff', 
as alleged, but to pay the £135 if X. did not 
do so:—Held, that oral evidence of on 
agreement to the effect declared upon was 
inadmissible, and that it would at all events 
have been useless, for an agreement, either 
by the other defendant, I., to become respon
sible fin- .Vs default, or by both w> give 
security on real property, must he in writing. 
Irvine v. Xieholton, 20 V. ('. It. 404.

Proof of Notice to Principal.) —
Where the principal, by repeating the con
tents of a notice required, shews clearly that 
be must have received it, this is sufficient 
proof of notice to bind the surety. Before
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défendant» became sureties for A., notice had 
Im'i‘11 given to liim lo send tlie luinlier re
quired. s|ieiifying ilie quantity and quality 
thereof. After the guarantee, lie was also 
distinctly notilied to send in the lumber pre
viously specified : Held, sufficient to bind 
ilie sureties, without specifying the particular 
kind of lumber in the second notice. Morton 
r. Uenjamin, 8 U. (_'. it. 504.

Proof of Payment Money Misspent.]
In an action by A., a county treasurer, 

upon a bond to him for the due performance 
his duty by his deputy, while A. con

tinued in office, alleging moneys received and 
not accounted for:- Held, that the plaintiff
i 1 ***d not prove that he had himself paid the

n. \ which his deputy had misspent. Ilnhy 
\ Unhji. 8 1’. It. 70.

Resolution of Company — Relieving 
Sun tirs. | Where an action at law had been 
brought by a building society against W., 

surety for the secretary: and W. filed a 
hill lo restrain the action, founding his equity 
• >ii a resolution or minute of the hoard of 
'lin-rior- as follows : “ That W. laid re-
' - i d ilint bis security for the secretary
ii ijIn be cancelled. It was suggested, also, 
lut It. W.'s name should bn erased from the
' iid bond by wish of the board, and both Is* 
r* lieved as securities. T. was requested to 
-I.until two other names as securities in 
i in- of the two gentlemen named:”- -Held. 
iii.ii 'iieli a resolution afforded no ground for 
mi. rfereiivP. II hittemore v. Ridout. - Hr.

2. Pleadings.

(at Jiefore the Judicature Act.

Bill of Complaint—Allegation of Insol- 
l'iirii Parties.]—In n suit against one of 
two sureties of an assignee in insolvency and 
the administrator ad litem of the assignee, 
the hill alleged that 1*. (the other surety I 
was “without means or other estate of any 
kind that the plaintiff can discover, and is 
in fact, as the plaintiff believes, insolvent,”

■ a reason for not making 1*. a party dé
tendant: Held, that these allegations were 
id sufficiently distinct to dispense with the 
in eo-diy of joining him as a defendant. 
Sniiies were jointly and separately bound; 
i"it ,i general account being necessary. (». O. 
*•-. allowing proceedings to lx* taken against 

of two or more persons jointly and sever
ally liable, was held not to apply to such a 
- i-c : and the allegation ns to the insolvency 
"i "I"* of them was not suffeient to dispense 

Im as a party. Thai order i< only avail- 
I'i'ie when* the suit is for a liquidated sum or 

U single breach of trust. (Jua*re, whether 
in 'in h a ease the administrator ad litem suffi- 

1 ni ly represents the estate of the principal 
debtor. ('jarrow v. McDonald. 20 Gr. 122.

Çorenant for Honesty of Agent—
' “‘■•‘"inpitance with Condition».]—The second 

1 'int of a declaration, after referring to a 
ii ."| set out in the first count, by which de- 

dams covenanted to reimburse to the plnin- 
iii’- any loss, not exceeding $000. which the 
plaintiffs should sustain by any act of fraud 
or dishonesty on the part of one II. who had : 
l ' eu appointed the plaintiffs' agent—such re
imbursement to lie made within three months j 
after proof should be given to the satisfaction i

of defendants' directors of such loss—alleged 
that 11. received, and appropriated to his own 
use. certain moneys of the plaintiffs : that the 
plaintiffs gave proof of their loss to defend
ants. and defendants thereupon repudiated t II 
liability, and alleged as a reason ihat the 
plaintiffs had forfeited all right under said 
deed by non-compliance with certain condi
tions not relating to such proof, and did not 
require any further proof of said loss, and 
thereby waived all further proof thereof by 
tin* plaintiffs. &c. : Held, llmt compliance 
with tlie deed in giving proof of the loss was 
sufficiently averred to call upon defendants to 
plead. Manufacturera and Merchants' 
1/ut uni Fire Ins. Co. v. Canada Guarantee 

Co.. 43 U. C. It. 247.

--------  Guarantee—Agreement.]—One I>.
having recovered a judgment against M. & 
Co., certain notes payable to the firm were 
deposited with It., and underneath a list of 
them wtxs the following guarantee : “We here
by. in consideration of £50 by us received 
from I*, this day. guarantee the payment of 
the above notes by the respective makers at 
the respective* maturities thereof.” This was 
signed by M. Co., and underneath was an 
agreement that, on payment of the judgment 
within ten days, the notes should be returned 
to M. In an action against M. & Co., on this 
guarantee, averring non-payment of one of the 
notes :—Held, l hat it was sufficient to declare 
on the guarantee only, without mentioning the 
agreement at t lie foot of it. Day v. McLeod. 
US U. C. It. 250.

--------  Guarantee—Agreement—Variance —
Demurrer, j- K. having agreed with the plain
tiffs for the purchase of some lumber, defen
dants consented to guarantee his punctual 
payment for the same; hut inadvertently lx.’s 
agreement was recited in the agreement sign
ed by the sureties as hearing date the 22nd 
1 leceniher. 1H51. instead of the Sth January, 
1852. The plaintiffs, in declaring against the 
sureties, stated the lirst agreement as bearing 
date the Nth January. 1852. 1 lefendnnts set 
out both agreements on oyer, and demurred, 
assigning for cause that tin* original agree
ment was not set forth in the declaration, or 
referred to with sufficient certainty : Held, 
that the cause of demurrer assigned was not 
suited to t la* objection intended to In* urged, 
as to the discrepancy of dates : and that de
fendants should not have demurred, hut 
should have pleaded “ non est factum.” and 
relied at the trial upon the variance between 
their actual agreement and that declared on. 
Semble, that on such an issue, if it were 
shewn there was Inti one agreement between 
the parties relating to the matter, the error 
in the recital of it would not be fatal, and 
the plaintiffs might mover. IIadsicorth v. 
Toirnicy, 10 V. C. It. 570.

——-— Guarantee—Variance.]—Where the 
plaintiff charged defendant as upon a guar
antee to pay a certain judgment, which he set 
out in specific terms, and afterwards proved 
at the trial a guarantee extending to all 
claims : Held, nonsuit right. Semble, how
ever, that if the plaintiff had set out the 
guarantee as it was, and averred the claim 
under the judgment, he would have sustained 
his action. Sutherland v. .1/eCashill. 5 U.

It. 810.
The plaintiff charged defendant on a guar

antee for certain rent ; to wit, £2 per month.
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Tlu* evidence shewed an agreement to pay 
only £1 :—Held, n fatal variance, notwith
standing that the amount was laid under a 

O'A’eti v. Carter, 0 Ü. C. R. 470
The plaintiffs declared as upon a guarantee 

to pay for goods furnished to 1). between 
the 29th Octolier, 1S4S, and 1st April. 1852. 
The evidence shewed one guarantee to the 1st 
April. 1 S50. and attached to it an agreement 
that the same should continue until the 1st 
April. 1S52: Held, no variance. Ross v. 
(a in non, 4 C. P. 190.

Plea — Guarantee— Satisfaction—Imma
terial Issue. | -Where A., in consideration of 
IVs advancing money to guaranteed that 
B.'s acceptance of t'.'s drafts should be 
covered by consignments of flour, together 
with commission : and in an action against A. 
for non-fulfilment, he pleaded that before the 
maturity of tin* drafts, which amounted in 
all to £1,000. the plaintiffs did receive from 
It., to cover the same, sundry large quantities 
of Hour, amounting in the whole to 990 
barrels, and did sell the same for a large 
sum. namely. £1.057 5s. 9d., and much more 
than sufficient to cover the said .drafts so 
accepted, Ace., and the said commission 
Held, plea bad. in not averring directly that 
the plaintiff lt.'s advances were covered, to
gether with commission : and also, in tender
ing an immaterial issue, in pleading that 
Hour was received much more than suffi
cient to cover. &c. Le Mcsuricr v. Shirwood. 
7 U. C. It. 630.

Pleas - Guarantee—Promissory A'otes— 
Request Payment.]- 1 teelnrntion on a guar
antee, by which, in consideration of the plain
tiffs accepting three notes of <1. for $751 each, 
in satisfaction of their claim against C. & 
Co., defendant did, "to the extent of $751, 
guarantee the payment of the first two of the 
said notes according to their tenor and 
effect.” Pleas, (1) that the notes were pay
able to plaintiffs' order, and the plaintiffs in
dorsed the first note to certain persons who 
liebl it at maturity, and to whom, in the event 
of <I. not paying it, the plaintiffs were liable 
as indorsers ; that (». notified defendant of his 
inability to pay it in full, and defendant paid 
thereon $279, of which plaintiffs had notice, 
and afterwards <1. failed to pay the second 
note, whereupon defendant paid the plaintiffs 
$179, being the balance of the sum of $751 
guaranteed by defendant. (2) That the first 
two notes, to the amount of $1.279. were paid 
to plaintiffs as they became due, whereby de
fendant's guarantee was satisfied :—Held, on 
demurrer, pleas had, for, as to the lirst. de
fendant was not liable to the plaintiffs' in
dorsees. and no express or implied request by 
the plaintiffs to pay was shewn ; and as to 
the second, the guarantee was not satisfied by 
the payment by (». of $751. Crathcrn v. Ih II, 
45 V. C. If. 473.

Replication — Annual Appointment of 
Principal.]—Debt on bond given by C. and R., 
conditioned for the due performance by one 
I>. of the office of secretary and treasurer of 
the Brantford Building Society. Plea, that 
the office is an annual one; that I>. was ap
pointed and defendants became sun-ties for 
one year, and no longer ; and that during 
such term D. faithfully performed the duties. 
Replication, that defendants did not become 
sureties for the period in the plea mentioned, 
or for any other specified time :—Held, re

plication good. Wilkes v. Clement. 9 U. C. 
11. 339.

--------  Bond—Assignment of Breaches of
Duty.]—Soi. fa. on a bond to the <jneen for 
performance of duty by a pork inspector. 
The assignment of breaches in the replication 
shewed an agreement to refer pork to tin- 
inspector for his inspection, and then alleged 
that he wrongfully branded pork of in
ferior quality with the words “ prime mess 
pork," «ke„ contrary to the statute and to his 
duty. Demurrer, for not alleging that the acts 
complained of were breaches of his duty or 
were done by him knowingly, wilfully, or de
signedly, or that he did not in respect of such 
matters use the best of his skill, judgment, 
and ability: Held, that the breaches were 
sufficiently assigned. The Oueen v. Mou nt, 3 

P. 228.

---------Limiting Claim—Continuing Guar
antee.]—The plaintiffs sued defendant on the 
following guarantee :—" I hereby hold my-. lf 
accountable to you for any goods Mr. Francis 
Murphy may purchase of you, to the amount 
of £250 currency.” It was proved that the 
plaintiffs had sold goods to M. on the 19th 
-November. 1M5. amounting to £311. and that 
after the original credit of six months on the 
£311 (understood between the parties at the 
time of sale, as the jury found», had expired, 
the plaintiffs had extended the time by taking 
notes without defendant’s privily. It was 
also proved that on the 2nd April. 1849. other 
goods were sold to M. to the amount of £83, 
for which M. at the time gave his hill at 
three months. Defendant pleaded a defence 
which covered only the first sale of £311, to 
which the plaintiffs, by their replication 
simply denying the truth of his defence, ad
mitted his claim to lie limited:—Held, that, 
though the sum of £83 might have been re
covered under the continuing guarantee, yet 
without a new assignment the plaintiff could 
not recover in this action, lions v. Burton, 4 
U. C. R. 357.

Sec Parker v. Du teller, 2 0. S. 109; Deans 
r. Robinson. 19 U. (.'. R. 199 ; Kerr v. Camer
on. 19 V. ('. It. 399; Royal Canadian Bank 
v. Duropeun Assurance Society, 29 U. C. R. 
579.

(b) .Since the Judicature Act.
Counterclaim—Action on Bond — Right 

of Surety to Indemnity.]-—An action against 
the defendant on his bond as surety for II. and 
McT. for the amount due the plaintiffs by 
II. and McT. on "their banking account with the 
plaintiffs. Counterclaim by the defendant 
against the plaintiffs and II. and McT., alleging 
that the defendant is liable only as such 
surety, and that the plaintiff ought to resort 
to II. and McT. to enforce payment from them, 
and that II. and McT. should be ordered to 
pay the amouut, and indemnify the defendant. 
As the counterclaim was not rested upon any 
particular agreement, but was set up as 
arising from the position of the parties as 
creditors, principal debtor, and surety, it was 
held had. and ordered to be struck out. 
Federal Bank v. Harrison, 10 1*. R. 271.

Statement of Claim — Particulars — 
Judgment.]—Semble, where in an action on 
a guarantee, the writ is not specially indorsed,
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hut full particulars are sot out In the state- 
mom "f oluim. final judgment may lie signed 
upon default of defence. Molsons Bunk v. 
Ihllnbauyh. 13 V. It. 312.

Statement of Defence —Bond—Seals.]
Soi* Ihu«hull v. M unicigality of Shelburne. 

11 S. ('. It. 737.
-------- Fraud A—Sqe W aierloo Mutual In

suranre Co. v. Robinson, 4 O. It. 205; ,1/cr- 
ihnnlH Hank of Canada v. it off ait, 5 O. It. 
122. 11 S. C. R. 43; Toronto Brewing anil 
\l III ting Co. v. Hrvry. 13 O. It. 04.

Release.]—One of the defendants 
herein set up ns a defence that lie was surety 
for part of the claim and principal debtor as 
to tlie residue, and ns to the latter admitted 
his liability, but pleaded that he could only 
he called upon to pay it on the execution of a 
proper release by the plaintiff of all liability 

■ | him in respect of tlie said claim:• 
Held, clearly no defence, -tones v. Dunbar, 
32 r. P. 130.

3. Other Cases.

Assignee in Insolvency—Multiplicity of 
ccedings against Sureties Injunction.] - 

This court will not interfere by injunction to 
restrain proceedings instituted against the 

ireties of a defaulting assignee in insolvency, 
i i withstanding several actions may have been 
brought against them, and the aggregate 

i omit sought to he recovered greatly exceeds 
111 amounts for which they had become surety. 
Tli ■ proper mode of proceeding in sueli eir- 

innces is ns pointed out in Sinclair v. 
IV.I y. 2 P. R. 117. Craig v. Milne, 23 Gr.

See Canada Guarantee Co. v. Milne, ib. 201. j

Attachment of Debts.]—The garnishees 
! cl given the judgment debtors n bond condi- 

i! t one A., in their employment, 
should pay over all moneys received;—Hold.

ii the jialiilities incurred under this bond 
"•aid not be attached. Griswold v. Buffalo,
It nut ford, and Goderich R. IV. Co., 2 P. R. 
178.

Guarantor—Action against as Principal.] 
The defendant purchased goods from the 

plaintiffs with instructions to charge and send j 
them to one Fox, which they did. and after 
receiving a portion of the purchase money 
brought this action against the defendant,
■ i lining that he was liable as purchaser of the 

"ds. Several letters were put in evidence 
’ itten by the plaintiffs to Fox, in one of 

i ii was the following passage : “ It is now 
long since your account was due, that there 

• no other recourse left except to follow up 
Mr. Mel,., who is guarantor." and in another.

'Vi* shall place the matter in the hands of 
1 : I— Amherstburg, with instructions to pro- 

1 I immediately against you and Mr. McL.
" iln1 amount." The plaintiffs also proved 

I tin* defendant had ordered goods in the 
mi* manner from merchants in Montreal. 

i nd in some instances paid, and in others 
-■ ivon his own notes for them. The jury hnv- 

g found for the plaintiffs, and that the cre
dit was originally given to the defendant, the 
1 °urt refused to disturb the verdict. Ogilvie 

McLeod, 11 C. P. 348.

An action for goods bargained and sold can
not he maintained against a person who has 
become responsible for the payment of goods 
delivered to a third party. McKenzie v. Me
ls cun. -1 O. S. 13 «.

Mortgage to Surety — Assignment of— 
Attack on.] A mortgage was executed to se
cure an accommodation indorser, and subse
quently assigned by him to creditors of himself 
and the principal debtor. In a suit brought 
to sell the mortgaged estate, subsequent in
cumbrancers sought to impeach this transfer, 
on the ground that the surety as well as the 
principal was insolvent : but, as no such de
fence was raised by the answer, the court made 
the decree for a sale, ns asked, leaving the 
question to he disposed of in a suit to be 
brought for flint purpose. Commercial Hank 
v. Poore, «i (Jr. 514.

Multiplicity of Suits - Decree.] A 
mortgagee proceeded on the same day to fore
close the property of the mortgagor and his 
sureties by several hills upon their respective 
mortgages, and to sue at law in different ac
tions the same parties on notes held by the 
plaintiffs, to which the mortgages were col
lateral :—Held, that only one suit in equity 
was necessary, as all parties might have been 
brought before the court therein, all remedies 
given which might have been obtained at law, 
and all rights more conveniently adjusted be
tween the parties in one than in several suits; 
and the court would not be deterred from 
granting relief by the circumstance of a de
em* being complicated. Merchants Hank v. 
Sparkes, 28 Ur. 108.

Parties—Action on Postmaster's Bond— 
Croim.]-—The defendant entered into a joint 
and Severn 1 bond to the Queen with 1 >. and S., 
for the faithful discharge by S. of the duties 
of deputy postmaster at O. The Post Office 
Act, C. S. C. c. 31, s. 04, s.-s. 2, enacts that 
all suits for debts due to the post office, whe
ther by bond in the name of tin* postmaster- 
general or otherwise, shall be instituted in 
the name of the postmaster-general :—Held, 
that though the statute may authorize the 
postmaster-general in such cases to sue in his 
official name, tin* words “or otherwise," con
tained therein, do not deprive the Crown of 
the right to soi. fa. on a bond taken expressly 
in the name of the Queen. The (Jurat v. Mc
Pherson, 13 C. V. 17.

-------- Principal—Remedy over against.]—
One M., and the defendants ns his sureties, 
executed a bond conditioned for the good be
haviour of M., a clerk of the plaintiffs at 
Montreal. The bond was executed at Hamil
ton by the defendants, who were resident there. 
M. made default at Siontreal and absconded. 
Proceedings were taken against the sureties, 
without joining M. Held, that the plaintiffs 
could not proceed against the sureties alone, 
if they required the joinder of the principal in 
order that they might have their remedy over 
against him. Though the breach occurred in 
Montreal, and there was no cause of action 
till default, yet there was a potential equity 
in the defendants, coeval with the execution 
of tlie bond, which liera me a right of suit on 
the défailli of M. : and there was also an im
plied contract on the part of M.. upon exe
cution of the bond, to repay to his sureties 
any money that they might have to pay by 
reason of his default. Exchange Hank of 
Canada v. Springer, Exchange Hank of Can
ada v. Barnes, 29 Gr. 270.
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Realization of Security liy Creditor—
Action against Surety for llalanee -Attack 
on Prior Sale.]—A party sivondnrily liable, 
mid entitled on payment of the debt to an as
signment of the security held by the creditor, 
bud agreed that that estate should bo sold 
first, and bis own estate lie liable only for the 
balance, and such estate was sold in a suit 
brought by the creditor, to which both the 
parties primarily and secondarily liable were 
parties, and which estate was purchased by 
the creditor in the name of an agent. The 
party so liable, having forborne to apply to 
discharge the sale in that suit, and two years 
having elapsed, during which time the creditor 
sold the property, cannot, as a defence to a 
suit to enforce payment of the balance, insist 
that the sale in I lie former suit was invalid. 
I\aii,a v. McIntosh, HI <Jr. 111».

Right of Action Crown —Pontmonter's 
ltoinl--!., x I.'ni t'ont met à*. | lu an action by 
the Crown, on the information of the attorney- 
general for Canada, upon a bond executed in 
the Province of Quebec in the form provided 
by the Act respecting the Security to be given 
by the Oflicers of Canada Cil Viet. e. .'17. 35 
Viet. e. Ill I. and the I'ost Office Act CIS Viet, 
e. 7 i :—Held, that the right of action under 
the bond was governed by the law of the Pro
vince of Quebec. Held, further, that such a 
bond was not an obligation with a penal clause 
within the application of arts. 11111 and 1 Kir» 
of the Civil Code of Lower Canada. Held, 
also, that the rule of law that the Crown is 
not liable for the laches or negligence of its 
officers obtains in the Province of Quebec ex
cept when altered by statute. Judgment in tl 
Ex. C. It. 23(1 affirmed. Pluck v. The (Juan, 
2U S. C. It. (11)3.

Sequestration Mortgagee mid Assignee 
•if Eguity. | A chose in action can be reached 
by process of sequestration, but the right or 
interest of a surety in regard to the money for 
the payment of which he is surety, is not prop
erty of such a nature as can be reached by 
that process. Where, therefore, a mortgagee 
tiled his bill against the assignee of the equity 
of redemption to enforce by this means pay
ment of the deficiency arising on a sale of the 
mortgaged premises : Held, that the right of 
the mortgagor to call upon his assignee to dis
charge tlie mortgage debt was uot of such a 
nature as could be reached. Irving v. ltogd, 
15 Ur. 17*7.

VI. llKiiirs of Surety.

1. Against Cosureties.

(a) Contribution.
'Bond—Fidel it g of Officer—Separate Sûre

té- Change in Offict Evidence,] A loan
and savings society appointed H. their trea
surer. and tin* plaintiffs and defendant by two 
separate bonds became sureties for the due 
discharge of the duties of such officer, lty 
several Acts of tin* legislature the society was 
incorporated, and its powers materially in
creased. and <i. became its manager, the 
duties of which office it was shewn were simi
lar to those of treasurer, the name of "man
ager” being given simply as one of honour, and 
not involving any additional duties. G. made de
fault in his office, and a suit was instituted by 
the society against all the sureties, which was 
compromised by the plaintiffs paying about

one-half of the sum claimed by the society :— 
Held, that the defendant was bound to con
tribute his share of the money so paid, and 
that the change in the name of the officer af
forded no defence to the claim of the plaintiffs. 
Held, also, that in such a case the entries of 
U. in the books of the society were not evi
dence against the sureties during the lifetime 
of G. Murray v. Hibson. 28 Gr. 12.

Counter-security — Might to Enforce— 
Depreciation.] Where the'principal debtor 
gives to his sureties counter-security by mort
gage of real estate, any of the sureties is en
titled. after the principal debtor’s default, to 
enforce the security without the consent or 
concurrence of the others, and it is not an 
answer to a claim for contribution by one 
surety who lias paid the whole debt, that the 
security has depreciated in value and that the 
paying surety has refused to take any steps to 
enforce it. Judgment in 28 O. R. 35 affirmed. 
Moor house v. A old. 25 A. It. 221.

Discharge of Co-surety—Payment.]—
Where one of several sureties has been re
leased by tin* creditor giving time to the prin
cipal debtor, with the consent of the other 
sureties, the latter cannot, upon payment of 
tin* debt, recover contribution from the co
surety. Three out of four sureties on a note 
obtained from the holder an extension of time 
by a renewal during the absence and without 
the consent or approval of the fourth surety, 
the holder retaining the original note. After 
payment of the renewal by the three who had 
obtained the extension, they brought an action 
against the fourth for contribution :—Held, 
that they could not recover. Worthington v. 
Peek. 24 U. R. 535.

Joint Action against Principal and 
Co-surety. | A surety cannot sue a co
surety jointly with the principal, for the 
amount of a debt of the principal which the 
surety has been obliged to pay. Iiurnham v. 
Uhoat, 5 O. S. 73ti.

Partnership — Judgment—Award.]—G. 
recovered a judgment against M. and C. upon 
a note made by them. It was said that one 
J. was also liable with them for the debt, 
though not a party to it ; and that lie was in 
effect a partner with G. in the transaction. 
M. made large payments on the judgment, but 
<’. paid nothing. Vpon reference between J. 
and M. the arbitrator was to determine which 
of them was liable, or to what extent, in re
spect of the judgment or the note, and to make 
any orders which he should think proper, to 
settle their liabilities in respect thereof. The 
arbitrator awarded that J.. as between him 
and M.. was liable to pay the balance due up
on the judgment, and J. should pay it in a 
month :—Semble, that upon performing the 
award, and paying more than his share, J. 
might sue (’. for contribution as for money 
paid on account of the judgment. In re Mo- 
l.eun v. Jones, 2 C. L. ,1. 206.

--------  Promissory .Votes—Indorsers.]—A.
and It., a trading partnership, entered into a 
joint speculation with and 1». for the pur
chase and sale of lands; afterwards 83. was ad
mitted into the concern, each to be entitled to 
one-fourth of the profits, and liable in the 
same proportion to any losses incurred. For 
the purposes of the co-partnership, the parties 
were in the habit of discounting notes which 
were made by E., and indorsed by A. and B.
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ami (J. find D. in their individual names. 
Aii'-r nearly three years < wrote to A. and B. 
and E. proposing to retire on receiving a cer
tain amount in lands at a valuation, lie agree
ing for a certain period to continue to indorse 
renewals of the notes then outstanding, as ac
commodation indorser, which proposal was 
communicated to 1 but nothing further was 

with regard to it. Shortly afterward* 
I*, made a similar proposition *o A. and B. 
nml E. on their “ assuming all my share of 
ilie liabilities incurred by or for the said com
pany. excepting only my liability for Hi or 15 
mouths as accommodation indorser after K. 
|i | mi the pni>er in the Bank of I'pper Can 
ada." which proposal was accepted by A. and 
H and E. Subsequently both C. and I ». by 
a joint memorandum formally relinquished 
their interests in the company, but it did not 
appear that D.'s stipulation as to indorsing 
the notes was ever communicated to ('. The

1 * indorsed by <and l». had I... .. all
consolidated into one note of £3,200, and upon 
a renewal of this note an action was subse
quently brought against all the parties tliere- 
t". a ml a sale of 1 >."s land was effected under 
tin- execution in that action, which realized 
•m > h portion of the amount. Thereupon I), 
fil'd a hill against ('. seeking to make him, as 

indorser, pay tin* amount still remaining 
due in res|n*ct of the judgment, to reimburse 
I». what bis lands bad sold for. and also to 
make up the loss sustained by bim in conse
quence of the sale of bis lands at, as was al- 
l'-','l. a great undervalue. I'mlor tin* cir
cumstances of the case the court below treated 
«' and 1». as co-sureties for the continuing 
partners, and ns such liable only to make up 
tlm amount of the claim in equal proportions ; 

ad ii ap|>earing that <had already paid 
i""i'o than his moiety of the demand, ordered
I* *> repas il........ t" him, together with
the costs of the suit; and on appeal this was 
a Hi ruied and the appeal dismissed with costs. 
liai in r v. Knotclson, 2 E. & A. 2511.

No Cameron v. Boulton, 12 C. P. 570 ; 
ïniall V. Hid del, :’,1 <’. p. 373 ; tutu of London 
v. Citizens Iiih. Co.. 13 O. It. 713.

(b) Other Case*.

Benefit of Security -I ndemnity.]—The 
,il,lder of several promissory notes applied to 
Hie plaintiff to indorse the same for his nc- 
> "iiiinodation. which he did on the promise of 
ilie holder to execute a mortgage on certain 
| i -U to one L„ to whom lie was indebted in 
s I -IMI on account of the purchase nionev of 
,|" lands, securing the payment thereof, as 

" "I the notes. The consideration ex- , 
tU' -sed in the mortgage was $1.20() only, but 

proviso for redemption embraced the'notes 
i|s well as the $1.200. L. also indorsed the l 

"nd on maturity retired them, and the 
I'liiintifT, having paid L. the amount of the | 
1 "h‘s. obtained from him an assignment of the 
' "gage:—Held. ( 11 that the transactions 
1 • red L. and the plaintiff in effect co

nes. and that the plaintiff was entitled to 
benefit of the security held bv L. by wav j 

"t indemnity; and (2) that the plaintiff was 
'I'd to enforce the mortgage against a 1 

! :‘'baser who took liis conveyance after j 
i hiiig tile registry office and upon the as- , 

ira nee that the mortgage was made to secure 
* -*"U only. Hernies v. Kennedy, 23 Gr. 300. 1

Judgment Payment—Right to Proceed 
in Same of Creditor.]—A. and it. entered 
as co-sureties into separate bonds to the Crown 
for (’. : ('. Iiecnme a defaulter. The Crown 
proceeded by sci fa. on each bond, and obtain
ed a separate judgment against each surety.
A. satisfied the judgment against himself. II. 
moved to Is» allowed, on paying the judgment 
against himself in full, to stand in the place 
of the Crown, and to have the benefit of the 
Crown process against his co-surety for a 
moiety of the judgment : Held, that the court 
could not thus relieve B. : that they might 
have allowed him to proceed in the name of 
the Crown to enforce the judgment which had 
been obtained on a sci. fa. against A., but this 
they could not now do, as it appeared the 
Crown had already enforced that judgment. 
The Queen v. Land, 3 U. C. It. 277.

Moneys Applicable to Debt. |—Where 
one of two sureties lias moneys in his hands 
to be applied towards payment of the creditor. 
In* may he compelled by his co-surety to pay 
such moneys to the creditor or to the co
surety himself if the creditor lias already been 
paid by him. Maedonald v. Whitfield, Whit
field v. Merchants Hank of Canada, 27 S. C. 
It. U4.

Securities Itights to Assignment of.]— 
The plaintiff sold twenty-four shares in a 
wsse] to B. X Co., who. not being aide to pay 
cash, procured O. to make a note in the plain
tiff's favour, which was indorsed by him and
B. In order to secure himself, O. took a hill 
of sale to himself of the shares. The plaintiff 
discounted the note at the batik, and after 
several renewals was obliged to pay it. In 
an interpleader issue between the plaintiff 
and the execution creditor of <>.. to try the 
right to the shares :—Held, that the effect of 
this agreement was to make B. the principal 
debtor to the hank for the amount of the note, 
and the plaintiff and <). his co-sureties there
for ; and upon payment thereof, that the plain
tiff was equally entitled to the twenty-four 
shares held by <).. his co surety, as security 
against his liability on the note. Quære, 
whether interpleader is a proper remedy in 
such a case, and whether the shares could be 
seized and sold by the sheriff. Trvnce v. 
Burkett. 1 U. It. SO.

2. Against Creditor.

(a) At to Contracts.

Assignment to Surety—Right to Pay
ment.]--'Y\w plaintiffs were sureties to defen
dant for the performance by C. of an agreement 
whereby C. covenanted for himself, his exe
cutors, administrators, and assigns, to build 
certain cottages for £1,800, which defendant 
covenanted to pay to C., his executors, ad
ministrators. and assigns, in the following 
manner : £800 during the progress of the work, 
and the remaining £1,000 on the completion of 
i lie agree.... .. by the conveyance to C. of cer
tain specified premises. C. failed to perform 
his contract, and assigned it to the plaintiffs, 
having received £800 on account. It was not 
shewn that defendant was any party to the 
assignment. The plaintiffs and defendant 
then entered into an agreement (to which G. 
was no party » reciting C’s previous contract ; 
iin* plaintiffs’ liability as sureties for him; 
his non-perforuiunce and assignment to the 
plaintiffs : that the defendant at the plaintiff’s
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request had ngreed to give further time for 
the completion of the contract : and that in 
consideration of the premises the plaintiffs 
covenanted to finish the work according to the 
first agreement ; and the parties mutually 
bound t hem selves in £1,000 for the perform
ance of this last agreement :—Held, that there 
was no covenant, either expressed or implied, 
on the part of defendant to convey to the 
plaintiffs, or to pay them the Hall v.
(JUmour, 0 II. C. It. 402.

A contracted with defendants to perform 
certain work, and It. entered into a bond as 
his surety. It appeared that It. was in fact 
the principal, and did the work, and that A. 
had tendered and taken the contract for him. 
and had executed a writing assigning to him 
all his interest in the proceeds:—Held, that 
It. could have no right of action against de
fendants. Ferris v. Township of Kingston. 
12 I*. C. It. 430.

(b) .4* to Securities.
Assignment l>y Creditor to Creditor 

of Surety.]—A debtor gave a mortgage to 
his creditor as collateral security for a debt 
for which another person, II.. was surety. 
The creditor afterwards obtained judgment 
against II. for the debt, and placed an execu
tion in the sheriff's hands against, his goods. 
A creditor of II. subsequently placed an exe
cution in the same sheriff’s hands : and. there 
not being goods enough to pay both executions, 
he paid off the first execution, and took an 
assignment of the mortgage :—Held, that he 
was entitled to hold the mortgage to the ex
tent of such payment, as against the plaintiff, 
to whom II., after both executions were de
livered to the sheriff, had assigned his in
terest in the mortgage to secure another debt. 
< oi n ti v. Johnstone, 13 Gr, 86.

Assignment by Surety to Creditor
Discharge of Liability.] — A surety holding 
collateral securities is not bound to wait until 
he has paid the debt liefore he assigns such 
securities, but may do so at any time to the 
creditor, in discharge of his liability. Futon 
v. Wilkes. 8 (Jr. 252.

Assignment by Surety to Principal
Right Execution Creditor in Attack,]
II. obtained from his debtor an assignment 
of his books of account, notes, bills, and 
other evidences of debt, by way of 
curit.v against notes for the accommodation 
of the debtor ; and also a conveyance 
of real estate from the father of the debtor 
for the same purpose. Having been com
pelled to pay a large sum on such notes, II. 
recovered judgment against the debtor, and 
sued out execution thereon, which was the 
first placed in the hands of the sheriff against 
the debtor, and the effects of the debtor were 
afterwards sold under this and other execu
tions subsequently placed in the hands of the 
sheriff, upon which sale sufficient was realized 
to pay the execution of II., and leave a bal
ance in the hands of the sheriff : and H.’s 
claim was accordingly paid, and the books of 
account and other se-amties held by him were 
delivered up to the debtor, after notice from 
•I.. a Inter judgment creditor, not to part with 
them ; and the father’s land was reconveyed 
to him. The execution creditor who gave the 
notice claimed, in consequence, priority over 
intermediate execution creditors, and also a

right to compel II. to make good the amount 
of his claim in consequence of his having 
parted with the securities :—Held, (11 that 
a subsequent execution creditor had not any 
equity to compel the first creditor to recover 
payment of his claim out of the projierty held 
by him in security, so as to leave the goods of 
the debtor to satisfy the subsequent execu
tions : nor had he any right to call upon II. 
to assign the lands conveyed to him by the 
debtor’s father; nor was II. personally liable 
to the subsequent execution creditors. (2i 
That the securities in the hands of II. 
being, at that time, not seizable under com
mon law process, no right vested in .1. to 
have them transferred to him by II.. nor was 
If. bound to make good to ,1. any loss sus
tained by him by reason of his refusal to de
liver the securities to .1.. but that such securi
ties. being in the nature of equitable asset*, 
should be distributed amongst all the creditors 
pari passu. Topping v. Joseph, 1 E. & A. 
2'. 12. See X. ('., sub no in. Joseph v. Heaton, 5 
Gr. U36.

Realization of Right to Insist on 
Sale—Account. | A devree for sale of pro 
perl y was directed at the suit of a surety of 
the mortgagor. In proceeding to take the 
accounts it appeared that the mortgagee had 
paid off several prior incumbrances, and the 
master in taking the account allowed him 
credit for the sums so paid, although no direc
tion In that effect was given by the decree. 
The surety, insisting that as between him and 
the mortgagee he was entitled to receive 
credit for the gross amounts produced at the 
sale, without any references to the sums so 
paid to the prior incumbrancers, appealed 
from the master’s finding in that respect. The 
court dismissed the optical with costs. Upon 
an agreement entered into by the lender on 
mortgage, borrower, and surety, that a judg
ment against the surety should “ stand ns ad
ditional or collateral security for the pay
ment of such mortgages, to pay and make up 
any deficiency that might arise or exist, should 
it at any time become necessary to sell the 
said farms,” &c. :—Held, that the surety was 
entitled to have an account taken, the pro
tier t y sold, and credit given on liis judgment 
for the amount realized, before he could he 
called upon to pay anything; and that he was 
not bound first to pay off the creditor and 
take an assignment of the mortgages for the 
purpose of proceeding against his principal, 
the mortgagor. Teeter v. St. John, 10 Gr.

Release without Consent of Surety
Judgment.]—The plaintiffs, who held a num
ber of promissory notes of a customer, in
dorsed by various persons, and also a mort
gage from the customer on certain lands to se
cure his general indebtedness, sued the de
fendant as indorser of one of the notes. Be
fore action brought, they had released certain 
of the mortgaged lands without the consent of 
the defendant : Held, that the plaintiffs were 
entitled to judgment against the defendant 
for the amount of the note, but without pre
judice to the right of the latter to make him 
account for their dealings with the mortgaged 
pnqierty when that security had answered its 
purpose, or the debt had been paid by the 
sureties, or when in any other event the ap
plication of the moneys from the security could 
be properly ascertained. Decision in 25 O. K. 
503 modified. Molsotis Hank v. Heilig, 26 O.
R. 276.
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see Gilmour v. Cameron, ti (ir. 200 : Me- 

(Jucstcn v. Winter. 10 (ir. 404 : Menzies v. 
I\' n uni fi. 2.'l (ir. 3(H): limiter v. Culbert, 5 O. 
li. 1.12 ; Victoria Mutual Inn. Co. v. F reel, 10 
I*, li. 4.1: Monsill v. Mitchell, 20 U. C. It. 
110: Trerice v. Burkett. 1 O. It. 80.

(c) 4 a fo Set-off.

Executor—DrfoZ to Testator — Personal 
Claim as Surety.] A teetator, who owed debts 
to on amount exceeding his personal estate, 
devised his land to one of his sons, whom lie 
also appointed an executor. The devisee paid 
debts to an amount exceeding the personal 
--late, and left but one debt unpaid; the de
visee liecame surety for the creditor to whom 
the debt was due, for an amount exceeding 
the debt so due by the testator; and the de
visee subsequently gave a mortgage on the land 
devised to secure the amount he was surety 
for : -Held, that the debt due by the testator 
was to lie applied towards the discharge of the 
<iim for which the devisee had become surety. 
Goldsmith v. Goldsmith, 17 (ir. 213.

Judgments.]—A surety cannot claim to 
have n judgment obtained by his principal 
against the plaintiff, set off against a judgment 
obtained by the plaintiff against him as surety. 
Gray v. Smith, li O. S. 02.

(d) Other Canes.

Charge on Land -Priority Mortgage.] 
The treasurer of a county, on substituting 

a new surety for one who wished to withdraw, 
gave a mortgage on property which lie bad 
previously mortgaged to the old sureties for 
their indemnification ; the mortgage to the 
ureii. s had not been registered, but had been 

left with the clerk of the council for safe 
Iv-umir On receiving the now bond and inort- 
giigo. the clerk gave up to the treasurer the 
iinregi>tered mortgage as well as the old bond, 
■"id the treasurer destroyed both:—Held, that 
the old sureties were entitled to a first charge 
on the property for their indemnification in 
!'• 'peet of a defalcation discovered of a debt 
before these transactions. County of Fronte
nac v. It rede n, 17 Or. 045.

Parties -Ileferenee—Costs.]—In an no 
’ion against a municipal treasurer a reference 
vas directed to ascertain what was due from 

and an order was made permitting the 
"'■•‘ties to appear upon the reference and con- 
-t the claims of the municipality. The order 

v i' varied by making provision for awarding 
|-is ns between the municipality and the 

sureties, County Essex v, Wright, County 
f I'nnci v. Huff, 13 I*. R. 474.
Recovery of Money Paid to Creditor.]
\ urety paying the debt of his principal 

"■r arrangements made between the creditor 
i d the principal, which would have had the 

■ ffeot of discharging the surety, cannot re-
• r the money so paid. Geary v. (lore Itank. 

• dr. 53(1.

3. Against Principal.

Collateral Security — Itealization of— 
r red it to Principal.]—V. made in favour of

N. an accommodation note, which X. deposited 
with It. as collateral security for a mortgage 
debt. N. and 11. afterwards went into part
nership, and a new mortgage on partnership 
property was given to It. for N.’s debt, the 
note being still left with It. The partnership 
being dissolved. It. agreed to pay all debts of 
the firm, including tlie mortgage, and on set
tling the accounts between himself and the 
mortgagees It. was given credit for the amount 
of the note which P. had paid to the mort
gagees. P. sought to recover from It. the 
amount so paid :—Held, reversing the judg
ment in 1.1 A. It. 244. which reversed the judg
ment in lti O. It. U99, that N. having author
ity to deal with the note as he pleased, and 
having given it as a collateral security for the 
joint debt of himself and It., on such security 
having been realized by the mortgagees and 
the amount credited on the joint debt, 1\, the 
surety, could recover it from either of the 
debtors. Semble, assuming P. not to have 
been liable to pay the note to the mortgagees, 
and that it was a voluntary payment, it hav
ing been credited on the mortgage debt, and 
B. having adopted the payment on the settle
ment of the accounts betweechku and the 
mortgagees, that he was lial^B* repay it. 
Purdom v. Nichole, 15 8. (_'. It. 010.

Costs—Itefund of.]—Quaere, whether the 
principal is bound to refund to his surety costs 
of proceedings against the surety to enforce 
payment of the debt of the principal. White- 
house v. Glass, 7 Ur. 4.1.

Indemnity against Indorsement. | I».,
being about to leave this country for a time, 
executed a general power of attorney author
izing the agent U.. amongst other things, for 
the principal, and in his name, and to his use, 
** to buy any freehold lands, or any ships, 
vessels, or steamboats, or any shares therein,
as the laid G. may think expedient, and it
my benefit.” During D.'s absence the agent 
purchased a leasehold property known as the 
“ St. Nicholas Saloon," together with the fur
niture. provisions, and business therein, for 
the payment of which lie gave his own notes, 
indorsed by him in the name of the principal, 
under a clause in the power of attorney auth
orizing him to make and indorse notes, &c., in 
the course of business, alleging that he had 
made the purchase for the joint benefit of him
self, his principal, and a third person, who 
a I si i indorsed these promissory notes :— 
Held, a purchase which the agent, was not 
entitled to make. Held, also, that standing 
in the position of a surety in respect of the 
promissory notes, the principal was entitled 
to a decree for indemnity in respect of his lia
bility as indorser thereof, against his agent 
and the subsequent indorser, without waiting 
to take an account of all the transactions be
tween the parties. l)iek v. Gordon, ti (ir.
304.

Judgment — Payment —- Assignment — 
Costs.]—Where one brought action against a 
maker of a note and an indorser thereon, and 
recovered judgment, with costs, which the in
dorser paid and took an assignment of the 
judgment :—Held, that the latter was en
titled under li. S. O. ls77 c. 116, s. to re
cover from the principal debtor the whole of 
the judgment, including the costs. Harper v. 
Culbert, 5 O. li. 152.

Judgment for a debt was obtained by the 
plaintiffs against the defendants, who stood to
wards one another in the relation of principal
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and surety. The surety paid the plaintiffs 
tIn- anmtinl of their debt and costs, took an as
signment of the judgment, and then ......... led
to enforce it against his principal: Held, 
that the cost* as well as the del»! were re
coverable by the surety, as against his prin 
cipal. I ietoria Mutual Ins. Co. v. I'nil, 10 
P. It. 4Ô

-———- 1‘uimu lit -Proceeding in A time of 
Creditor.| An action having been brought 
and a judgment recovered against two de
defendants on a contract by them to carry 
lumber, tin* verdict and costs were paid by 
one. who thereupon, without applying to the 
plaintiff or tendering him any indemnity, is 
sued an execution in the plaintiff's name 
against the other defendant for one-half of 
the debt and costs; Held, «dearly not war
ranted by -•! \ il l. c. In. and the execuiion 
was set aside. I'otts v. I.easl;, 30 V. I£.
470.

A judgment recovered against tlie two de
fendants. who were partners, was paid by 
the détendant (I.. who thereupon issued exe
cution against his co-defendant. K., on the 
judgment. f<»r half the amount. It appeared 
that die partnership accounts were unsettled, 
and that an award had been made in favour of 
fch. the validity of which was disputed by <I. : 
- Held, that under L'ti Viet. c. in. s. 4. the 
exfM'ution was improperly issued : and it w as 
set aside. ,seripture v. Gordon, 7 1*. It. ]t;4.

Mortgage by Surety Release of Prinei 
lull. |- 11. had leased to defi-mlant certain 
premiss, the plaintiff liecoming his surety for 
I lie rent. I Hd'endnnt being in nrreur. the three 
met. and it was agreed that the lea-e should 
be given up : that the plaintiff should secure 
H. by mortgage for the amount duo; and that 
II. should release defendant. The mortgage 
was executed, and II. gave a receipt to the 
plaintiff for the sum secured. Itelore the 
mortgage fell due or had be«*n satisfied, the 
plaintiff sued defendant as for money paid, 
and the jury found that the mortgage was 
received in satisfaction of defendant's debt, 
w ith his assent : Held, that the action would 
lie. Mc 1 icar v. It ogee, 17 U. I*. It. ,T29.

-—;— Sale of Property hg Creditor ■— 
Principal -— Surety's //« in Iei/uieseenee. |

A wife at her husband's request execuo'd 
a mortgage of her separate lands to a cre
ditor of her husband to secure his debt. 
After the wife's death, leaving several child
ren l of whom the plaintiffs were two i. the 
mslitor commenced a suit for tin* sale of 
tin- wife’s lands, to which the husband ami 
all the wile's children except the plaintiffs 
were the parties, the plaintiffs having made 
an assignment under the Insolvent Act. and 
by arrangement the husband became the pur
chaser in his own name, upon advantageous 
terms of cmlit, which enabled them to pay 
off the purchase money out of sales of portions 
of the lands. Upon a bill filed by the plain
tiff's alleging that 'In* husband was bound to 
pay off the debt himself, and therefore could 
not purchase for himself, the defendants in
sisted that the husband had become the nom
inal purchaser, hut in reality for the benefit 
of the children, other than the plaintiffs, and 
in trust for them only:—Held, that the plain
tiffs were entitled to the benefit of the hus
band's arrangement with the creditor, equally 
with the other children, and that under the 
circumstances the purchase could not In* for 
the benefit of the latter only. The sale by

the creditor to the husband was made in June, 
1st 17. This bill was filed in Soptemlier, 1876. 
In the meantime sales bad been made of por
tions nf i In- lauds, as was all«*ged, with the 
plaintiff's" knowledge, and tin* defendants in
sisted that tin- plaintiffs' acquiescence had de
barred l lu-iii from questioning the transaction. 
The court, being of opinion upon the evidence 
that tin* plaintiffs believed that the sales were 
living made by or with the authority of tin- 
creditor for the purpose of paying off the 
mortgage, and not by their father as owner, 
and that the defendants could be readily rein
stated in the position they occupied before the 
nrrniigvnient with the creditor:—Held, that, 
in the absence of clear proof of knowledge by 
creditor, and that it was asserted to he for the 
benefit of the other children only, the defence 
of acquiescence could not lie maintained. 
Ilouyull v. Douyull, lid Or. 401.

Municipal Corporation -Surety for— 
Promissory .VoIc.J—Where a corporation, 
having a debt to pay, which it was to their 
advantage to discharge immediately, raised 
money upon an accommodation note of an in
dividual. and applied the money to the pay
ment of th«- debt, promising to protect the 
note or to repay, relief was given in chancery 
against the corporation upon a breach of the 
promise. And semble, that, if the corporation 
could I»- compelled n- pax the debt, the person 
so giving his note would lie entitled to stand 
in the place of the creditor. Uurnhuni v. 
I‘i ter borough, S (!r. Ittit).

Obligation to Pay off Mortgage
Costs. | Where a purchaser of a mortgaged 
estate takes it subject to the vendor’s mort
gage. and sells to another without paying off 
said mortgage, lie will Is? compelled to ful
fil his undertaking to do so. Thus A., be
ing the owner in lee of a certain lot of land, 
mortgaged it to It., and then sold to C., 
leaving the mortgage to be paid by C. to It., 
as the balance of the purchase money. (,'. 
tlu-n sold to U. without paying the mortgage, 
«ml default having been made It. sued A. at 
law on his covenant, whereupon A. fil«*d a bill 
against < '. and I ». to make them pay off the 
mortgage : Held, that A., as surety for C., 
had a right to call upon him to pay the mort
gage to It. ; and also his costs of the action at 
law. Held, also, that 1». was a profier party 
where the vendor sought to enforce his lien 
on the land. Juice v. Uuffg, 5 L. J. 141.

Payment of Debt —Subrogation—Execu
tion.\—The holder of certain accommodation 
drafts, after having obtained execution against 
the payee, was paid the amount of them by 
the accommodation acceptor, and thereupon 
expressed bi< Intention of directing the sheriff 
to credit that sum on the execution in his 
hands, the amount of which lie had made by sale 
under execution of the goods of the payee, for 
whose accommodation the bills had been ne- 
gotiated. The acceptor, hearing of this, gave 
the sheriff notice of his claim, and filed a bill 
to compel the payment of the amount which he 
had advanced: Held, that as surety the ac
ceptor in i a -.”iii to receive the amount of 
his claim out of the proceeds of the execution, 
to the exclusion of the subsequent execution 
creditors. Rig ne y v. Vansandt, 5 Hr. 494.

--------  Subrogation—Securities.]—S. was
surety to It. for a debt, for which A., the prin
cipal debtor, gave a mortgage to It. as a fur
ther security. The creditor recovered judg
ment against the surety and sold his lauds un-
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ilir execution. While the fi. fa. was in the 
-In-riffs hands and before the sole. S. mort- 
g aired tin* lands to creditors of his own:— 
I Mil, that as the surety would, on paying the 
il<!'t tu It., have been entitled to tin- benefit 
i f tin- mortgage which tin- principal debtor had 
given to It., so where the lands of S. were 
mi id to pay the debt, and the mortgagees of

were thereby deprived of they, these mort
gagees were entitled to the benefit of the ori
ginal mortgage ns against any subsequent as- 
•unmeiit uf ilie mortgage by the mortgagee, 
and any subsequent mortgage by the mort
gagor, (Juan v. Scultliorpe, It) Gr. 440.

Surety Charge on. Wifi's Estate—Cove- 
mint of Husband—Exoneration—Account.}— 
A married woman, wlm, under the terms of her 
faiIut's will, was entitled to receive her share 
of his estate on coming of age, agreed, on at
taining her majority, with the other benefici
aries. to postpone the division. An agreement 
was afterwards executed between the husband, 
wife, and the trustee of the estate, whereby, 
after reciting the above facts, the trustee 
agreed to advance her certain moneys, which 
sin- agreed to repay within a specified period, 
flic advance being made a charge upon her 
share of tlie estate. The agreement also pro- 
vnli'il that the amount of the advance should 
lie deducted from her share in case of non
payment. or of a division of the estate prior 
to the date fixed for repayment. The hus
band was a party to the agreement for the 
purpose only of joining in the covenant, and 
it was expressly agreed therein that none of 
the provisions of the indenture should “in any 
v. ' eil'ii, i or prejudice the ordinary legal 
righii" of the trustee to enforce payment:— 
Ih'ld. that, notwithstanding the latter clause, 
the husband was liable as a surety only, and
• li.it In- was entitled to he exonerated by his 
wife and to the benefit of her property in the

-I • - hands, and to an account iii regard
• hereto from the date of the covenant sued on. 
/ V. Ellis, 27 O. It. 008.

VII. Miscellaneous Cahf.s.

Administration Order Claim Arising 
mit i,f Suretyship.]—When a claim against an
- ate of a deceased person is one arising out 
"r a contract of suretyship, the court will not,

" by consent of all parties, make an nd- 
i nislration decree except on a hill filed. Re 
Colton, Fisher v. Colton, 8 l\ It. 642.

The principal and surety being here the 
l nit ill and defendant respectively. He Col- 

I is her v. Colton, 8 I*. It. 642, which de-
- les that in a case of principal and surety a
- i mary application to administer under G. 
" i'll. iliiH is improper, was held not to apply. 
Rc Allan, Pocock v. Allan. 0 P. It. 277.

Bond—Fulfilment of Covenants—Penalty.]
- Where a party hinds himself in an agree
ment to pay the plaintiff £26 if A. It. does not 
fulfil all llie covenants and conditions of the 
agreement, the £26 must he looked on as a 
I -Malty, and not as liquidated «lamages giv- 
i g tin- plaintiff an action as for an absolute 
debt. McLean v. Tinsley, 7 V. C. It. 40.

Covenant to Indemnify— Right of l< 
signee for Unit fit uf Creditors. | -See Hull 
v. Tennant, 21 A. It. 002.

Damage* Action (Juin Timet. I I’pon ,i 
covenant by an incoming partner to indemnify 
and save harmless a retiring partner against 
the liabilities, contracts, and agreements of 
the firm, no cause of action accrues to the 
covenantee merely because an action to re
cover unliquidated damages for an allegial 
breach of agreement lias bi-en brought against 
the firm. Mi-wburn v. Mackelean, 10 A. It. 
720. ami U-ith v. Freeland. 21 V. C. It. 102, 
distinguished. Such a covenant is not assign
able by tin- covenantee to a plaintiff suing the 
firm so as to enable him to join the covenantor 
us a defendant in the action to r«,«-over against 
him the damages for which the firm may he 
ultimately held responsible. Sutherland v. 
Webster, 21 A. li. 228.

Indorsement Com mission. I See Me- 
I humid v. Manmny, 10 S. (J. It. 112.

Obligation to Indemnify Assignment
of. I- The obligation of a purchaser of mort
gaged lands to indemnify his grantor against 
the personal covenant for payment, may he 
assigned even before the institution of an ac
tion for the recovery of the mortgage debt, 
and, if assigned to a person eiitilh'd to re
cover the debt, it gives the assignee a direct 
right uf action against the person liable to 
pay the Mime. Affirming Campbell v. Mor- 
ri'oil, 21^ A. It. 224. Maloney v. Campbell,

Warranty - Action — Incidental Dc- 
tnu a a. i ii i' only as regards the principal 
act ion iliai tin- ai t ion in warranty is an in- 
v-iletiial demand. IL-twcen the warrantee and 
Hi,- warrantor it is a principal action, and 
may be brought after judgment in the prin
cipal action, and tin- defendant in warranty 
Inis no interest to object to the manner in 
which lu» is call«»d in. where no <| nest ion of 
.on -,1" lion arises and fie suffers no prejudice 
thereby, llut, if a warrantee elect to lake 
proeei-dings against his warrantors before lie
lias himself I.... condemned. In- does so at his
own risk, and, if an unfounded action has been 
brought against the warrantee, and the war
rantee does not get the costs of the action in 
warranty included in the judgment uf dis
missal of tlie action against tin» principal 
plaintiff’. In- must hear the consequences. 
Arelibald v. Del Asie, linker v. De Lisle, Muieut 
v. De Lisle, 26 8. C. H. 1.

See Assessment and Taxes, IV.—In
demnity — Municipal Corporations, 
XX111. 2.

PRIORITY.
See Arrest, II. 2 (f)—Bills or Sale, VII. 

1—Crown, VI. Division Courts, VII. 
—Execution. VI.—Lien. V. 5 (in — 
Mortgage, XV. 2—Registry Laws, I.— 
Solicitor, VIII. 4.

Bond of Indemnity -Right of Action.] PRIVATE ACTS.
- See flu yd v. Robinson. 20 (). It. 404, and
Mewburn v. Mackelean, ID A. It. 720. See Statutes, XII.
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PRIVATE WAY.
Sec Way, X.

PRIVILEGE.
See Arrest, IN'. Defamation. XII.—Kvi- 

III M T, I. 0—PARLIAMENT, III.—SoLI-

PRIVY COUNCIL.
1. Appeal to,

1. Leave lo Appeal, 5707.
2. Raising A « ir Issues un Appeal, 5708.
3. Right of Appeal, 5708.
1. Secant!/ on Appeal, 5708.

II. .1L I*. Si ENT or—ENFORCING, 5709.

III. Ru in to Oiuier Xrw Trial, 5770.

I. Appeal to.
1. Leave lo Appeal.

Criminal Cases.] - -The rule of the judi- 
cial committee i~ not to grant leave to appeal 
in criminal canes, except when some clear «!••- 
part un* from the requirements of justice is 
alleged to have taken place. Kiel v. The 
Quna, 1U App. I'as. 075.

Issue of Facts — Petition for Lcace.]- 
1 Vi it ion for special leave to apjical in a case 
involving only an issue of fact refused. The 
petition must stale fully hut succinctly tin* 
grounds upon which it is based; the record 
not being before their lordships until for
warded by the proper authorities. Canada 
Central It. 11. Co. v. Murray, 8 App. Cas.

Public Interest.|—Where the determina
tion of a case "ill not be decisive of any 
general principle of law, the judicial com
mittee will not give leave to appeal from a 
unanimous judgment of the court below, on 
the ground that the questions involved are | 
either of great importance to the parties or 
calculated to attract public attention. Leave 
to appeal from the judgment in 13 S. C. It. 
258 refused. ÜuMoulin v. Langtry, 57 L. T. 
X. S. 317.

- Amount Involved.] — Their lord- 
ships will not advise 11er Majesty to admit j 
an ap|teal from the supreme court of the j 
Dominion save where the case is of gravity, 
involving matter of public interest, or some 
important question of law, or affecting prop
erty of considerable amount, or where the 
case is otherwise of some public importance, 
or of a very substantial character. Petition 
for special leave to appeal refused, the case 
de|M>udiug on a disputed matter of fact— 
whether there had been a gift or sale of cer
tain goods of the value of £1,000. Trinee r. | 
Cay non, 8 App. Vas. 103.

Statutory Exclusion Act of Grace.]— 
40 Viet. c. 41, s. 28 (D.), providing that the I

I judgment of the court of appeal in matters 
of insolvency should be final, is within the 

i competence of the Dominion Parliament and 
does not infringe the exclusive powers given 
to the provincial legislatures by s. 92 of the 
Imperial statute; nor does it infringe the 
Queen's prerogative, for it only limits the 
right of appeal as given by the code. The 
section, according to the true construction of 
i he word “final” therein, excludes appeals 
to Her Majesty, but contains no words which 
purport to derogate from the prerogative of 
tlie Queen to allow such appeals a> an act 
of grace. It, therefore, does not interfere 
with the prerogative of the Crown ; and 
quu-re, what powers may be possessed by the 
Parliament oi Canada so to do. Cuvillier x. 
Aylwiti, 2 Knapp's P. V. C. 72, reviewed. 
Cushiuy v. Ilupuy, 5 App. Cas. 4U9.

Terms Costs.] — Special leave may be 
given on the terms that the appellants should 
lie liable to pay the respondent's costs in any 
exeiil. Montreal Cun Lo. v. Cadkux, 11898] 
A. C. 718.

Si e I alin v. I.u nyluis, 5 App. Cas. 115.

2. Raining New Issues un Appeal.

Where a writ and declaration alleged that 
the defendant had been guilty of wilful de
ceit, and had fraudulently effected a trans
ference of tire insurance in his books after a 
fire had occurred, from a company of which 
he was agent, to the appellants, of whom be 
".I-* also agent, with a specific fraudulent
purpose, and such charges of fraud and deceit 
failed:—Held, that the appellants could not 
be allowed in final appeal to contend for the 
lirst time that the pleadings and evidence dis- 

i losed such negligence or breach of dut) bj tl e 
respondent, as their agent, as is in law suffi
cient to infer his liability for the amount paid 
by them under the insurance so transferred. 
Fraud was of the essence of the declaration, 
and the evidence of the respondent directed to 
that issue cannot lie accepted as representing
all that he would have brought forward to 

: rebut a charge of negligence, nor had the 
points connected " ith that issue been sub 
milted to the court below. Connecticut Lire 
Ins. Co. v. Kavanayh, 11892J A. C. 473.

The judicial committee declined to hear 
argument as to certain issues not raised on 
the pleadings and evidence and not adju
dicated upon in the court below. (I re y v. 
Manitoba and Xorth Western It. II . Co, of 
i mi u iin. 118971 A. C. 251.

3. Right of Appeal.
Petition of Right. | An appeal lies to 

Her Majesty in council from a decision of 
the court of Queen's bench. Quebec, on u 
petition of right. 'The Queen v. Demers, 
11900J A. C. 103.

4. Security on Appeal.
Form of Bond. |—On a motion to dis

allow a bond tiled by the defendants (appel
lants) pending an appeal to the privy council,
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which was in the form given in O. J. Art. s.
with some further recitals, it was objected 

i: ,i the condition of the obligation ought to 
trad "do and shall effectually prosecute such 
m-peal. and pay," &c., instead of "or pay," 
ti- given in the form; and also that the rondi- 
11<>n should be to pay "what had been found 
due by i he court appealed from," instead of 
'• -itch costa and damages as shall be award
ed. Held, that “or" was the correct word 
to use, and that “ effectually prosecute " 
un-ant " successfully prosecute,” but the bond 

. i- disallowed on the second objection, it 
being held that the proper condition must be 
dra-. a based upon the language in R. S. (). 
1 >77 c. 38, s. 37. s.-s. 4. International liridge 
( u. v. Canada Southern It. W. Co., 0 I\ It. 
350.

Stay of Execution—Action.]—An action 
ag.-iiii't the sureties upon a bond given by the 
defendants in the action of McLaren v. Can
ada Central It. \V. Co., upon the appeal of the 
defendants to the court of appeal in that cause. 
The defendants in that action appealed from 
the judgment of the court of appeal to 
Her Majesty in council, and in that appeal 
security had been given and allowed, includ
ing security for the whole amount recovered, 
and execution had been stayed in conse
quence:—Held, that proceedings must also be 
stayed in this action. McLaren v. Stephen», 
10 1-. It. 88.

------- Coats.]—Where the plaintiffs were
appealing to the privy council from a judg
ment of the court of appeal dismissing with 

an appeal from the judgment of the 
W'le-n's bench division in favour of the de
fendants with costs, and had given security 

'-."ini. as required by s. 2 of It. S. O. 1887 
H: Held, that the order of a Judge of

u" ....... .. of appeal, under s. 5, allowing the
security, should not have stayed the proceed
ing- in the action, and so much of the order 
a- related to the stay should be rescinded. 
Ib-ld. also, that the plaintiffs not having given 
security to stay execution for the costs in 
!V" ""‘ris below, and the stay being removed, 
i: th'-.v noxv desired to have execution for 
mi h costs stayed, they should give security 
T " tor as provided by rule 804. which is 
made applicable by s. 4 of the Act. Held, 

iliar if an order for payment out of the 
I"-1' vourt of money therein, awaiting the 

of the litigation, was “execution" 
■» the meaning of s. 3, it was stayed bv 

in - allowance of the security, and required no 
"Mcr ; if j| was not execution, a Judge of the 
' 'irr of appeal had no jurisdiction to stay 
proceedings in the court below; and it was 

Hi'- high court to determine whether such 
'"'•or was “execution,” and if not, whe- 

; he money should be paid out. McMaster 
v. Radford, 16 P. It. 20.

S
of. | 
17»;

ureties on Prior Bond — Sufficiency 
>ee Cameron v. Bickford, 5 C. L. T.

Citizens’ Ins. Co. v. Partons. 32 C. P.

Canada has been reversed by the privy coun
cil. the proper manner of enforcing the judg
ment of t he privy council is to obtain an 
order making it a rule of the supreme court 
of Canada. Where such judgment of the 
privy council was made a rule of court, the 
court ordered the repayment by one of the 
parties of costs received pursuant to the judg
ment so reversed. Lcicin v. It one, 14 S. C. 
It. 722.

111. ItiuiiT to Order New Trial.

Jury—Evidence.] — Although the privy 
council have tlm right, if they think lit, to 
order a new trial on any ground, that power 
will not be exercised merely where the verdict 
is not altogether satisfactory, but only where 
the evidence so strongly preponderates against 
it as to lead to the conclusion that the jury 
have either wilfully disregarded the evidence, 
<>r failed to understand or appreciate it. 
Connecticut Mutual Life Ins. Co. of Hart
ford v. Moore, 6 App. Cas. 644.

PROBATE COURT iNEW 
BRUNSWICK).

Jurisdiction -Trustees' Accounts.] — A 
court of probate has no jurisdiction over 
accounts of trustees under a will, and the 
passing of accounts containing items relating 
to the duties of both executors and trustees 
is not, so far as the latter are concerned, bind
ing on any court, and a court of equity, in a 
suit to remove the executors and trustees, may 
investigate such accounts again, and disallow 
charges of the trustees which were passed by 
the probate court. Urant v. Maclarcn, 23 S. 
C. It. 310.

PROBATE-LETTERS OF.
Sec Executors and Administrators, V.

PR0CHEIN AMY.
See Infant, VI. 5.

PRODUCTION OF DOCUMENTS.
See Defamation, XI. 3 —Evidence, XII.. 

XIV. 5.

PR0FERT AND OYER.
See Pleading—Pleading at Law before 

the Judicature Act, I. 13.

II. Judgment of—Enforcing.

Rule of Supreme Court — Co*/*.] — 
w i -11- the judgment of the supreme court of

PROHIBITED ZONE.
Sec Fisheries.
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PROHIBITION.
1. Generally—GllOl'N UH FOR, 5771.

II. Application fou Prohibition. 0773.

III. Damaueb, 5775.

IV. pAimcri.Au Tribunals, 5775.

V. Part Prohibition, 5778.

I. Generally—Grounds for.

Error in Law.|—It is no ground for ;i 
prohibition that the Judge decided against 
law and good conscience, if lie had jurisdir- 
tion in the case. Siddall v. (libton, 37 I". <*. 
11. 1)8.

--------  Conntruciion of Statute.] — Pro
hibition will not lie to a division court merely 
because the Judge has erred in his construc
tion of a statute where he does not, by this
error in construction, give himself jurlsdic 
tion lie does not in law possess. Judgment in 
lit O. 1£. -187 reversed. In re Long Point Co. 
v. An (terton, 18 A. It. 401.

The facts not being in dispute, prohibition 
to a division court was granted on the ground 
that the Judge had given an erroneous inter
pretation to 51 Viet. e. 23. s. 2 (0.1. in hold
ing that a magistrate's order thereunder was 
equivalent to the final judgment of a court, 
and iu entertaining an action thereon ‘or 
arrears of payments, lie Si inn v. Hotly, 2tt 
O. It. 201.

- A'c< eiring Order. |—The mother of 
the judgment debtor by her will empowered 
her executors, if in their discretion they 
should see lit. to pay the income of her estate, 
in part or in whole, to and for his benefit ami 
advantage, at such time and in such manner 
and sums as they should see fit, leaving it 
to their option and discretion whether they 
should pay him any sum. An order was made 
in a division court action, after judgment, 
appointing the judgment creditor receiver to 
receive the amount of his judgment from the 
executors, whenever they should exercise their 
discretion to pay the judgment debtor the 
amount of the judgment, or any part thereof. 
Prohibition was granted against the enforce
ment of this order :—Held, following The 
Queen v. Judge of County Court of Lincoln
shire. 20 <j. It. I). It$7, that if the order 
was intended to interfere with the action 
of the executors, it should not have been 
made; and if it did not so interfere, it was 
nugatory. Re Mel mien v. Me-Ouic, 30 O. It. 
38.

Error in Matter of Practice. |—Sem
ble. the writ will not lie in regard to matters 
of practice in an inferior Court. In rc Clarke, 
2 C. L. .1. 2UU.

Where the Judge has jurisdiction over the 
subject matter of the suit, prohibition will 
not go for irregularities in mere matters of 
practice. In re McLean, McLeod, and Mc
Leod. 6 P. It. 4«7.

The affidavit on which to obtain an attach
ing order may he made by the attorney of the 
judgment creditor, or by a partner of the

attorney. Semble, that proceedings on such 
order could not be prohibited on the ground 
that it was founded on a defective affidavit, 
that being a more matter of practice. In ro 
Sato x. Hubbard. 8 P. It. 445.

See Fie v. Mellliargey, !l P. It. 320; Mc
Kay v. Palmer, 12 P. It. 211).

Evidence — Examination of Judgment 
Itebtor.) — The refusal of evidence is not 
ground for prohibition. That the Judge has 
refused to allow the defendant, under examin
ation upon judgment summons, to make ex
planations as to his dealing with money lent 
by and repaid to him after judgment, is not 
a ground for prohibition against proceeding 
upon un order for committal for making away 
with property. Rc Reid v. (irultum, 23 O. It. 
578. Bee 8. 26 O. It. 1.

Excess of Jurisdiction. | -An order of 
prohibition is an extreme measure, to be 
granted summarily only in a very plain case 
of excess of jurisdiction ou the part of a sub
ordinate tribunal. Re t'umminys anil County 
of t arleton, 25 O. It. «07. See S. V., 2ti Ü. 
It. 1.

A writ of prohibition will not lie to prevent 
the execution of the sentence of an inferior 
tribunal where there has not been absence 
or excess of jurisdiction in the exercise of 
its powers. Honan v. liar of Montreal, 30 S. 
<’. It. 1.

Improper Amendment. | Plaintiff 
having stated his claim, at the trial defen
dant objected to the jurisdiction, and judg
ment having been given against him, lie after
wards obtained a new trial. In granting it, 
the Judge allowed the plaintiff to amend his 
claim, and as amended the claim was clearly 
within the jurisdiction: — Held, that the 
amendment being improper would form no 
ground for prohibition. In re Higginbotham 
v. Moore, 21 V. C. It. 32«.

Jury Calling on Appeal — Evidence on 
Appeal. |- After an appeal to the sessions 
from a conviction by a magistrate for selling 
liquor after 7 o'clock on Saturday evening, 
under 32 Viet. c. 32. s. 23 (O. I, is confirmed, a 
prohibition to the sessions will not lie granted. 
I’nder the above section it is irregular for the 
Judge who tries the case to call a jury, or to 
receive depositions of witnesses as evidence, 
but this is not ground for a prohibition. In 
re llrown and Wallace, « P. K. 1.

Matter within Jurisdiction of Infer! 
or Court. | -After the recovery of judgment 
in a division court against the primary debtor 
and garnishee, but liefore the payment of the 
amount recovered, the debtor made an assign
ment for the benefit of creditors under It. S. 
< ►. 1807 c. 117. whereupon an application was 
made by the garnishee to the division court 
Judge for an order under s. 200 of It. 8. 0. 
18U7 c. «0. discharging the debt from the at
tachment, which was refused :—-Held. that, the 
matter being one within the jurisdiction of the 
Judge, prohibition would not lie. In rc Dyer 
v. Ei-ant, 30 O. It. 637.

Question of Fact.|—Where the Judge 
found that money was handed over voluntarily 
by the defendant to a constable upon his ar
rest . and determined that it could be gar
nished : — Held, that the question whether 
llie garnishee was indebted to the defendant
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a question of fart within tin* jurisdiction 

ut tin' inferior court, and that vrohihition 
iiM not lie. A*i / a hl v. /fic«, ifi Ford v. 

/fi, - LMI U. It. 30».

Question of Mixed Fact and Law. |
IleM reversing the judgment in if < f. U. -74, 

I ilie status of as a Jierson, or the as 
-.jnee of a verson, who registered a plan, was 
a i|tifs|jon of law and fact coiiibiiied for the
....m> limit .lodge to Ueleriniiie upon t'.'s
;; ai mu to him. under It. S. t f. I<77 c. 

III. -. M. to amend the plan, and that his de- 
i -mu ".is not examinable in prohibition. In 

• f /ii'7io/«i and Town of Ouknlle, 12 A. It.

Raising Point in Inferior Court. |
•yiiiere. the effect of an application to the in- 

im court for the relief afterwards sought 
H' .m application for a prohibition. In r< 
Clarke, 1* C. L. J. 2titi.

fouls. | A proliihition may go in 
the tirât instance without the question of jur- 

i i ion being raisi'd by any proceeding in the 
■ il below : hut when a party applies witli- 

' m having raised the question there, lie will 
i In- allowed costs. A< rlich v. t I i flonl. tl 
I'. II. 212.

>ii In rc Murphy and Cornish, 8 I*. It. 4211.

Territorial Jurisdiction of Division
Court Jl'runsfir.|- Vnder H. S. U. 1887 c. 

I <7. as amended by Ô2 Viet. c. 12, s. ,"»
........... her part) in a division court act ion
||'.i' .h ti r notice disputing the jurisdiction has 
i a duly given, apply to have the action 
1 ii.'ierred to another court. If no applba- 

i I». made, and if in fact there he jurisdie- 
1 "ii. prohibition will not lie merely because 

•lodge has assumed that, as no application 
. i i transfer had been made, lie had jurisdie- 

ii"ii i. e„ has not tried the question of juris- 
• lion. I tut if, in fact, there be no jurisdic*

11......bjection still holds good, and prohi-
i n "ill he granted. Judgment in 22 U. It. 

' ; illirmeil. In re Thompson v. linn, 20 
A. It. 37».

Waiver. | Remarks as to how far admit- 
g jurisdiction waives the right to prohibi- 

''■ In rr Clrghorn and Minin, 2 V. !.. J.

An applicant for a prohibition for excess of 
i i'dictiun, who had cross-examined wit- 

'. argued the case before the Judge, and 
' I M Ho exception, was held precluded from 

ling after judgment and execution. In 
- It m min s. 1st', p. 498.

In rc Clarke, 2 (*. L. J. 200.

F.sloppel.]—Where a Judge makes 
I'h r. which, though possibly erroneous in 

ll. is made at the request of one of the 
i I - and is acted upon, a prohibition at the 

't of such party will be refused. Itich- 
•’H v. Shaw, 0 I*. ]{. 2!Hi.

II. Application for Prohibition.

Affidavits Intituling.]—Affidavits to be
i -m an application for prohibition should 

1111 hilled in the court to which application 
" be made, but not in any cause. In rr 
"a v. Urfabe. 4 I'. H. 171 : Sid dal l v.

'"1‘ion. 17 I’. C. It. 08.
Vol. III. n—182—33

The affidavits for a rule nisi for a prohibi
tion, were intituled, '* In the matter of a cer
tain cause in the lir-t division court of the 
counties of I,, and A . in which I*. A M. is 
plaint ill", and U. I». is defendant:” Held, 
that the intituling was unobjectionable. In 
n Iturrowes, is tp. 4»3.

Costs. | Prohibition ordered without 
costs, as the objection io the jurisdiction had
not I... h ta hen in ................ lielov /. - -
Murphy and Cornish. 8 P. R. 12».

Ity R. S. O. 1877 c. Ô2, s. 2. a successful 
party on an application for a writ of prohi
bition is entitled to and should lie awarded 
costs, unless tin* court in the proper exercise 
of a wise discretion can see good cause for 
depriving such party of them : and such party 
should not lie deprived of costs unless there 
appear impropriety of conduct which indm ed 
the litigation, or impropriety in the conduct 
thereof. Vnder the circumstances of this 
case, reported 12 1*. R. 4Û». the defendant 
was allowed costs of a successful motion for 
prohibition to a division court. /•*» Mil.'ml 
v. Kmigh. 12 I*. R .Kti.

Evidence Certificate of .Indip ■ I Where 
on an application for a prohibition, the ques
tion of jurisdiction depended on a question 
of fact concerning which the affidavits were 
contradictory, and the parties had no desire 
to declare in prohibition, a certificate of the 
Judge as to the facts was held to govern. 
In n Clarke, 2 V. !.. J. 2*Mi.

---------- Mah rials before Inferior Court.] —
Prohibition was refused where the applicant 
did not shew that all the materials on which 
the order which was alleged to have been 
made without jurisdiction was made, were lw- 
lore the court, so as to enable it to see clearly 
whether tin- county court Judge acted with
out jurisdiction, in which case only a pro
hibition should he granted. In re Crass v.

I Han. 2H L\ C. II. 123.

---------Report of Judge.]—On an applica
tion for proliihition to a county court, the 
Judge's notes at the trial should lie accom
panied by his report of the case. Fleming v. 
Livingstone, tl p, R. t!3.

Forum. | A Judge in chambers has no 
power to order a prohibition restraining a 
Judge of a division court from proceeding 
with a plaint before him. In re In nip v. 
Owen, lit !.. J. 211».

Staying Proceedings. | Where on an 
application for a prohibition to the vice- 
chancellor sitting in bankruptcy ns the court 
of review, the party a limit to In* restrained 
applied for direction- that the party moving 
should declare in prohibition, which was ac
cordingly ordered, and afterwards the same 
party applied to stay further proceedings 
without costs, which was opposed by tin» 
plaint iff in prohibition, on the ground that he 
was proceeding to recover substantial dam
ages—the court refused to stay the proceed
ings. Regina v. Viee-Chann llor of I pprr 
Canada. 2 V. ('. R. »2. Sec .1/ittlebergi r v. 
Merritt. 2 V. V. R. 413.

There is no authority in this country for a 
Judge to stay proceedings in the court In-low 
pending prohibition, la rr Miron v. McCabe,t r r. m.
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Time for Application.! If the right to 
prohibition exists, it is optional with the <!<•- 
fendant to apply at the outset of the division 
court proceedings, or lie may wait till the 
latest Stage of appeal, so long as there is 
anything to prohibit. In it Mruzill v. Julius, 
24* u. It. yKt.

Sur In ri Üroteii «nd Wallace. 0 1’. It. 1.
ii ii tf 1.

111. Damages.

In a proceeding in prohibition the plaintiff 
van onh recover nominal damages. For sub
stantial damages, lie must proceed by action 
after the entry of judgment quod stet pro
hibit in. Mittlctn mer v. Merrill, '2 V. V. It. 
41.;.

IV. Particular Tmduxals.
Arbitrators. | Where an action in a 

division court by a school teacher against the 
trustees was referred to arbitration by order 
of the Judge, with the consent of the parties:

Held, that the decision of the arbitrator 
could not be appealed from under 1*5 
Viet. e. is.’», s. HI. Remarks as to the de
fendants' remedy by prohibition. In re Milne 
anil Sylrenter. 18 V. (_'. 11. .r»38.

See lie Township of Anderdon and Toicn- 
nliip of t'olehester \urlh. Hi O. R. 4«<i : Me 
Cummings ami County of Carlciun, 23 (). 
R. 007, HO O. R. 1.

- - I liter-provincial Arbitration. |—The 
jurisdiction of the courts of one of the liti
gant Provinces to interfere to stay the pro- 
iveilings on the arbitration under the R. X. 
A. Act. s. 14H. by writ of prohibition, consid
ered. and held by the arbitrators that there 
is none. Mo thituriu ami Quebec, 0 V. L. 
J. H1H.

Bar Council. | — See Ilonan v. ltar of 
Montreal. 3U S. V. R. 1, ante 1.

County Court — Ascertainment of 
Amount. |- The plaintiff claimed $04.88. an
nexing to his summons particulars of claim,
shewing an account for goods for $384.23. 
reduced by credits to the sum sued for; but 
nothing had been done by the parties to 
liquidate the amount or ascertain the balance, 
except a small amount admitted to have been 
paid, and a credit of $33 given for some re
turned barrels, but which still left an un
settled balance of upwards of $300 :—Held, 
not within tlie jurisdiction, and a prohibition 
was ordered. In re Judge of County Court 
of luitiil Counties of \orthumberland ami 
I hi rhum, 10 ('. P. 200.

--------  Inquiry to Ascertain Jurisdiction.]
—The Judge of a county court has the right, 
ut the trial of a case, when- the jurisdiction 
of the court is denied, to inquire into the 
fads so as to ascertain whether or not there 
be jurisdiction : e.y.. to inquire whether there 
has been a settlement of accounts between 
the parties. I’ntil such inquiry has been 
made, prohibition cannot lie granted. In re 
Dixon and Snarr. tî P. R. 33*5.

—----- Striking out Mart of Claim—airing
Jurisdiction.] A county court Judge at the

trial, upon the application of plaintiff's coun
sel. ordered a count of the declaration and 
all pleadings relating thereto to lie struck 
out. because they ousted his jurisdiction : 
Held, that he had power to do so; and that 
if a prohibition had been applied for before 
trial, it would only have been granted as to 
that count. I'itzsimmons v. McIntyre, 5 p.
R. 1 lit.

See, also, County Courts.

County Court Judge- \memlment of 
Plan.] See In re Chisholm and Town of 
Oakville, 12 A. R. 22Û.

_--------  Committal of Insolvent Debtor.]—
Where a county court Judge made an order 
committing a jierson for unsatisfactory ans
wers upon his examination as an insolvent
debtor under R. s. o. 1807 c. 117. x 84: 
Held, that there was no jurisdiction to make 
such an order, and the remedy was by motion 
for prohibition against the order. In re 
Moellon, 31 U. R. 122.

Division Court in Another County.] 
—See In re Wilson v. McGuire, 2 U. R. Ils.

Municipal elections—Quo War
ranto.] P.y s. HP.» of the Municipal Act, R.
S. <). |s;*7 c. 223. jurisdiction is given re
spectively to a Judge of the high court, the 
senior or olliciating Judge of the county 
court, and the muster in chambers, to try the 
validity of a municipal election, and by s. 
HH7. when there are more motions than one, 
all the motions shall he made returnable be
fore the Judge who is to try the first of them. 
Two motions by different relators to try the 
validity of the same election were made re
turnable. the first of them before the mas
ter in chambers and the other before the 
county court Judge, who. not withstanding ob
jections, proceeded with the motion before him 
and decided that the proceedings before the 
master in chambers were collusive, when the 
county court Judge was prohibited from fur
ther proceeding by an order made by a Judge 
of the high court sitting in chambers :—Held, 
that the county court Judge having equal and 
concurrent jurisdiction in respect of the mat
ter with tlie other named officials, a Judge 
of the high court sitting in chambers could 
not under the circumstances prohibit him 
from proceeding with the trial. Semble, that 
the county court Judge, who. without know
ledge of the prior proceedings, had granted 
a liât for like proceedings, had jurisdiction 
on the return thereof to inquire whether such 
prior proceedings were collusive, and if so to 
disregard them. In re Mcyina ex rel. Hull 
v. Uowanlock. 2D O. R. 43.".

—-------M uniripul I nvestigation — Persona
Designate.]—The council of the city of To
ronto, under the provisions of R. S. O. 1887 
c. 184, a. 177. passed a resolution direct! - 
a county court Judge to inquire into dealings 
between the city and persons who were or had 
been contractors for civic works, and ascer
tain if the city had been defrauded out of 
public moneys in connection with such con
tracts ; tq inquire into the whole system of 
tendering, awarding, carrying out. fulfilling, 
and inspecting contracts with the city ; and to 
ascertain in what respect, if any, the system 
of the business of the city in that respect 
was defective. G„ who had been a contractor 
with the city and whose name was mentioned 

1 in the resolution, attended before the Judge
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,1 contended tliat tlie inquiry us to bis con
i' ri- should proceed only on specific charges 

malfeasance or misconduct, and the .1 ndge 
i;-iiu to order such charges to he formu- 
l.i . il. lie upplied for a writ of prohibition ——
Il• ■ • 1. ullirming the judgment in 19 A. 1t.

which reversed that in 10 < ». It. 275, 
is.it the county court Judge was not acting 

i i ■ i : 111 y in holding this inquiry : that lie 
> - in no sense a court and had no power 
i'i pronounce judgment imposing any legal 
■ i n i "!• obligation on any person ; and he was 
i . ilierefore, subject to control by writ of 
1-r.diibitlon from a superior court. Godson 

( <ty of Toronto, IS S. C. It. 00.

Partition Proceeding*.\—See Mur-
X. Holton, 5 U. It. 104.

I‘an ova l of Assignee for Creditor* 
Persona Désignât a.] A Judge of a county 

, acting under the authority of 48 Viet, 
e. s. 0 (O.i. removed an assignee for 
. .liinrs and substituted another assignee.
I'i • first assignee, as alleged, refused to de-

• "Xit the keys of the place of business
• >f In* insolvent to the second assignee, and 
ill.' Judge made an order for the issue of a 
wrr uf attachment against the first assignee 
: t "iitempt:—Held, that the Judge, in nct- 
iii- mder the statute, was not exercising the 
i ' i' uf ih.* county court, hut an independent 
'-ii a lory jurisdiction as persona désigna ta,

• 1 had therefore no power to direct the issue
"rit of attachment : and prohibition was 

"i lereil. lte Pacquette, 11 P. H. 493.

Division Court—Coverture.]—Held, that
• t the facts stated in this case, no ground 

v - -hewn for a prohibition to the division
i : that the suit was clearly within the 

- li'-iioii: and that the defence of eover- 
■ -hoiihl have been set up in the court be

low. Read v. Wedge, 29 L\ 0. It. 45Ü.

Territorial Jurisdiction — (jiving 
1 i ' Hi tion.\—Where the holder of a promis- 

iioie, payable to "A. B., or hearer,” in- 
I it over in a third party:—Held, that I 

S. V. ('. c. 11», s. 71. an action miglit I 
hi infill against the maker and indorser 

in I'*" division court for the division in which 
ih" l!|d"fser resided; and that on a motion

i writ of prohibition, the question I 
her or not the indorsement was made |

!or tli" purpose of giving jurisdiction could 
m>t|be m.|mred into, liridges v. Douglas, 13 j

Committal of Judgment Debtor—
''..... "ment Official.J—A county court Judge I

- mi-diction under It. S. O. 1SU7 c. •«». I
is amended by til Viet, c. 15, s i 

1 n11 an action in a division court, after I 
•\a initiation of. and an order for pay- 

h\. a judgment debtor who is a govern- 1 
official. io commit him for default in 

bn i ' in. although he has no other source of j 
ilmn his official salary. Prohibition

Re llgde v. Cavan. 31 U. It. 181». | 
also, Division Courts.

Justice of the Peace.]—A writ of pro- i 
•U may lm issued to a justice of the j 
i" prohibit him from exercising a juris-

ii "liich lie does not possess. Re Chap- \
r'tn of London, Re Chapman and \ 

1 Water Commissioners, 19 O. It. 33. j 
Com pang of < d venturers of England 
nette. 23 8. C. It. 415.

----- Issue of Distress Warrant.]—Pro
hibition will not lie to restrain the issue and 
enforcement of a distress warrant by a jus
tice of the peace upon a conviction regular 
on its face, and within the jurisdiction of tin* 
justice mating it. such acts being ministerial, 
not judicial. Judgment in 2»! (>. It. «185 re
versed. Regina v. Coursey, 27 U. It. 181.

License Commissioners. | — See Re
Thomas'* License. 211 U. It. 448.

Minister of Agriculture Inquiry un
der Patent Act, 7872.]—See In re llell Teh- 
phone Co. and Telephone Manufacturing t o. 
and Minister of Agriculture, 7 U. It. 995.

Municipal Officers — Assessment and 
Tates.]—See Coté v. Morgan. 7 S. V. It. 1.

Police Magistrate- Preliminary Inquiry 
—Xuisanec. |—See Rigina v. City of London, 
32 U. It. 320.

---------  Summary Proceedings.]— A prose
cution under s. 448 of the criminal code for 
selling goods to which a false trade descrip
tion is applied must be by indictment. Pro
hibition granted to restrain summary proceed
ings before a magistrate. Regina v. T. Eaton 
Co., 29 O. it. 591.

---------  Territorial Jurisdiction.]—See Re
gina v. Lee, 15 O. It. 353.

Revising Officers. | — See Re North 
Perth, Dessin v. Lloyd, 21 O. It. 538.

Sessions Appeal from Order of Dismis
sal.|—Held, that the prosecutor of a com
plaint cannot appeal from the order of a 
magistrate dismissing the complaint, ns. by 
R. s. i ». 1877 c. 71, s. 4, the practice <>f 
appealing in such a case is assimilated to that 
under 33 Viet. c. 47 ( I ». I. which confines the 
right of appeal to the defendant. A prohibi
tion was therefore ordered, hut without costs, 
as the objection to the jurisdiction had not 
been taken in the court below. In re Murphy 
and Cornish, 8 P. It. 42U. See 51 Viet. c. 
45, s. 7 (D.J

------- Costs. |—The court having granted
a prohibition to the sessions against proceed
ing further with an appeal from a conviction, 
refused a mandamus to the clerk of the peace 
to certify the non-payment of costs, under 
(A S. I . C. c. 193, s. 97. In re Coleman, 
23 V. V. It. 915.

—-------  Motion after Conviction Affirmed.]
—See In re Brown and Wallace, 9 P. It. 1.

Special Sessions of Peace—Jurisdic
tion—Quebec License Act—Intra l ire».] — 
Sec Molson v. La in be, 15 S. C. It. 253.

Surrogate Court Judge—Groat of Ad
ministration.]—See Re O'Brien, 3 U. It. 329.

V. Part Prohibition.
Judgment —Excessive .1 mount. | — Where 

a division court has jurisdiction at the time 
of the institution of an action, but. by the 
addition of interest accruing during its pend
ency. judgment is given for an amount be
yond the jurisdiction of the court, prohibition
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will he granted until the Judge amend* the 
judgment hy striking out the excess: or a 
part |ivohiliition will lie issued to prevent 
the enforcement of judgment for the excess. 
AY Llliott v. Itiette. 21 U. It. :»!•:».

Where in an action for breach of contract 
judgment was given in a division court for 
glUtS.tsi :—Held, that prohibition should go 
oulv us to the excess over ÿlUO. Tiimhh
.Uiiiti. zi u. it. ôuu.

Severable Claim — Interest. 1 — The 
amount claimed in a division court plaint 
xvus JMtlU.Til, of which $ 14.711 was for inter
est. The claim for interest being severable, 
the prohibition was limited to the excess over 
$100. Trimble v. Miller, 22 O. 11. 500. fol
lowed. A1- I.utl x. fiiimroM. 1*11 U. It. 7u.

See I It VISION t 'ofltTH. XI V.— 1 NTOXRAT- 
ixti LIQUORS— Sessions. 111. li.

PROMISSORY NOTES.
St, Hills ok Exuiianoe—Insurance, ill. 

s. V. IS.

PROMOTERS.
.<W COMPANY, IV.

PROOF OF CLAIMS.
See liANKHl'PTl Y AXU INSOLVENCY. 1. .‘i (1)1

—Company, X. U.

PROPERTY AND CIVIL RIGHTS.
.Sec Constitutional Law. 11. 22.

PROSTITUTE.
See 1'ITILIC Mull Al.S AXIl CONVENIENCE, II.

PROVINCIAL ARBITRATIONS.
Sec Constitutional Law, 11. 3.

PROVINCIAL FISHERIES.
set Constitutional Law, 11. 21.

PROVINCIAL LAND SURVEYOR.
s,r Plans and Surveys. IX.

PROVINCIAL LEGISLATURE 
POWERS OF.

Sir Constitutional Law. 11. 1—In- 
roxuAiixu Liguons. 1.

PROVINCIAL RIGHTS.
See Crown, 11. 3.

PROVINCIAL SUBSIDIES.
See Constitutional Law. II. 1.

PROXIMATE CAUSE.
See NEC LICENCE, XII.

PUBLIC ACTS.
s, t Statutes, XIV.

PUBLIC BUILDINGS.
See Municipal Corporations. XXVI,

PUBLIC DOCUMENTS.
See Evidence, 1. 2. XV. 5.

PUBLIC HEALTH.
Board of Health—Vurporation—Liabi

lity jar Serrives of l‘hi/Hieiaii—.\laiulaiiiii*.\
Section 4!t of the Public Health Act. II. 

S. O. 1887 e. 205. provides that " the trea
surer of the municipality shall forthwith 
upon demand pay out of any moneys of the 
municipality in his hands the amount of 
any order given by the members of the local 
board, or any two of them, for services per
formed under their direction by virtue of this 
Act." A physician recovered judgment in a 
division court against a township local board 
of health, sued as a corporation, fur services 
performed in a smallpox epidemic. It ap
peared that the physician had been appointed 
medical health officer of the municipality by 
the council, but that before suing the lmnrd lie 
had brought an action against the municipal 
corporation for his services, in which lie 
failed. Vpon motion by the physician for a 
mandamus under s. 4M to compel the members 
of the board to sign an order upon the treas
urer of the municipality for the amount "f 
the judgment recovered: — Held. that, al
though it might be difficult to conclude that 
a board of health is constituted a cor)Mir
ation by the Act. yet the judgment of 'lie 
division court practically decided that this 
board might lie sued as such. and. not being 
in any way impeached, it could not lie treated 
as a nullity. As there appeared to lie no
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r iimedy. tl»‘ applicant was entitled to 
mandamus. /•*» Hrrby and Loral Hoard 

IImlth of South Plantagenct, U» 4». It. r»l.

pih i/ation to. of Pari r to t’anrrl 
/ - . ... | A municipal corporation cannot 

. ..Hr to ii hoard of health power to cancel 
, . ii*o which it may have under «2 Viet.
,••, op,, s. .*17 ('.*» (O.i I/' Fouler and
i 7;,> II mail ton. ill O. It. 292.

I’li !i»ii inn I Humiixal—Itr and ft.] — 
> mn P,7 of the Act by which municipal eor- 

,hi.ms were established in Nova Scotia. 
!_• Vu i. c. 1. tricing them '* tlie appointment 

health officers . . and a board of
health." with i lie powers and authorities 
! i. i'll vested in courts of sessions, does not 
r,;„.a| c. 11» of It. S. N. S.. 4tll ser.. 1)10- 
vi.|m_. tot- the appointment of Ixtards of 
I. ,i:i ii by tlie l.ieiitetianMiovernor in coun- 

\ hoard of health, appointed by tin* ex- 
» h Ae council by resolution, employed M.. a 

,-i iaii. to attend iiimiii small-pox patients 
in tlie district “ for the season" at a fixed 
re., of remuneration |s>r day. Complaint 
ha'.ing been made of the manner in which 
\| '- duties were performed, lie was notified 
that another medical man had been employed 

;i consulting physician, but. refusing to 
consult with the new appointee, he was dis-
i .... I from his employment, lie brought an
action against the municipality, setting forth 
in his statement of claim the facts of his 
• enn uient and dismissal, and claiming pay- 
ment for his services up to the date at which 
tie last small-pox patient was cured, and 
si-., ial damages for loss of reputation by the 

-mi'-al. The Act It. S. X. S.. 4th ser., c. 
*-"'. 11*. allows the board of health to incur
i" - liable expenses, which are defined by .'17 
Vi> t. c. ii, s. 1 ( X. 8. », to Ik* services per- 

"I and besfowed and medicine supplied 
ic the physicians in carrying nut its provi- 
x and makes such expenses a district, 

or county charge, to Is» assessed by the 
■es. and levied as ordinary county rates :

I I'M per Fournier. (1 Wynne, and Tnsche- 
f"a:i. .1.1.. affirming the judgment of the court 
b*'low. that the contract with M. was to pay 

>'• An per day so long ns small pox should 
pnni in the district during the season : that 
hi* I i'laissai was wrongful : and the fulfil

ls of the contract could he enforced against 
the municipality by action. Ter Ritchie. <
•I . ami Strong. J.—There was sufficient ground 

e dismissal of M. Assuming, however.
• 'missal to have been unjustifiable. M.'s 

remedy would have been by mandamus 
1 mpel the municipality to make an assess- 

' 1 " ' over the expense incurred. Rut the 
being really one for damages for wrong- 

li'inissiil, it did not come within the 
-"liable expenses " which may l»e incur- 

| board of health and made a charge 
be county, and the municipality was, 

ro. not liable. l*er Patterson, J.—The 
remedy for the recovery of the ex- 

; mentioned in s. 12 is by action, and 
" mandamus to compel an assessment ;

1 claim for damages for wrongful dis- 
loc* not come within the section, and 

■ Me a county charge. County of Cape 
" n v. McKay. 18 8. C. R. «3».

— Spread of Infcrtioun llineane—Lia- 
The directions of s. 84 of the Public 

'‘Act. It. S. O. 18*7 c. 205. are impera- 
" here, instead of acting as directed in

that section, by isolating and taking care of 
a person suffering from an infectious disease, 
the mem Iters of a local hoard of health send 
him into an adjoining municipality, they are 
personally liable to repay to that municipal
ity moneys reasonably expended in caring for 
him and preventing the spread of the disease. 
Tarnnhip of Luyan v. Ilurlhurt. 22$ A. l£.

Medical Health Officer. | — A medical 
health officer is not nil "employee” within 
the meaning of It. S. O. 1N77 e. 47. s. 12.1. 
Ile Macfie v. IIutehinson. 12 P. It. 1(17.

Summary Conviction —By-law.) — Held, 
that the unloading of manure front a car on 
a certain part of railway premises into wag
gons. to be carried away, en me within the 
terms of a by-law amending the by-law ap
pended to the Public Health Act. It. S. < ». 
18*7 e. 2(M. and prohibiting the unloading 
of manure on said part of said premises ; that 
the use of the word "manure" in the amend
ing by-law was not of itself objectionable : 
and that it was not essential to shew that 
the manure might endanger the public health. 
A conviction for unloading a car of manure 
on the premises, as contrary to the by-law, 
was therefore affirmed. Kojina v. Kolmund, 
Kojina y Ryan. Kojina v. Hiirk. 24 U. R. 
331.

--------- Ity-laic—Appeal to firuioMi.j—
Where there is a conviction for an offence 
under the by-law set out in the schedule to 
the Public Health Act. It. S. t ». 1**7 c. 20.'.. 
as distinguished from any of the provisions in 
the Act itself, an np|ieal will lie from such 
convictions to the sessions, notwithstanding 
s. 112. which has no application. Regina v. 
Courtcy. 2d O. U. «81. Reversed on other 
grounds, 27 O. It. 1*1.

--------- Ity-laic — Plumbing in llounen—
Agent of tinner.J — By the sixth clause 
of a citv by-law passed under the Public 
Health Act. It. S. U. 18*7 c. 20.1. it was 
provided that before proceeding to con
struct. reconstruct, or alter any portion of 
the drainage, ventilation, or water system of 
u dwelling-house. &c.. " the t owner or his 
agent constructing the same" should file in 
the engineer's office an application for a per
mit therefor, which should he accompanied 
with a specification or abstract thereof, &<•. : 
and by the eleventh clause, that, after the 
approval of such plan or specification, no al
teration or deviation therefrom would he al
lowed. except on the application of the "own
er or of the agent of the owner " to the 
city engineer. By s. 22 of the Public Health 
Act. "owner” is defined ns meaning the per
son for the time being receiving the rents of 
the lands on his own account, or as an agent 
or trustee of any such |iersou who would 
so receive the same if such lands and premises 
were let :—Held, that the agent intended by 
the Act and coming within the terms of the 
by-law. meant a person acting for the owner 
ns trustee, or in some such capacity. &c., and 
did not include a plumber employed by the 
owner to reconstruct the plumbing in his 
dwelling-house. Kegina v. Wa-tnon, I'd O. R. 
«441.

See Kegina v. Karlin. 10 O. R. 190.

See Municipal Corporations, XXXI.
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I. Rawdy-IIoi rf.s.

1. Con fiction* for Keeping.

Appeal to Session* 1 w< miment of Cnn 
fiction.] Sep Regina V. Smith. 35 l’. C. R.
5 is.

Certainty Place 1 <1 judication of For
feiture.]—I'pon n ino«ion on tlie return of 
:i habeas corpus to discharge the prisoner, 
wlm was convicted of keeping a house of 
ill-fame:—Held, that the conviction was had 
oil its face for uncertainty in not naming a 
place where the offence was committed. Held, 
also, that it was defective liera use it did not 
contain an adjudication of forfeiture of the 
fine imposed. Regina v. Cyr, 12 I*. II. 24.

--------  Time — Flare — F> iilenee.] — See
Regina v. William*. 37 V. C. II. 540, ante 
(Justice ok the Peace.)

--------  Variance—Commitment.]—The pri
soner was convicted by the police magistrate 
for the city of Toronto, for that she “ did 
on." &c.. “at the said city of Toronto, keep 
a common disorderly bawdy house on Queen 
street, in the said city." and committed to 
gaol at hard labour for six months. A habeas 
corpus and certiorari issued : in return to 
which the commitment, conviction, informa
tion. and depositions were brought up. On 
application for her discharge:—Held, no ob
jection that the commitment charged that 
the prisoner " was the keeper of.” Ac., and 
the conviction “ that she did keep.” both 
differing from the statute, which designates 
the offence as “ keeping any disorderly house.” 
Ac. ; for all these expressions convey the same 
idea. Nor that the conviction was not sus
tained by the information, the latter being 
that defendant was the keeper of a disorderly 
house, and the former for keeping a common 
disorderly bawdy house; for the commitment 
would not be void because of a variance be
tween the original information and the con
viction made after hearing evidence. Nor 
that the offence of keeping a common dis
orderly bawdy house was not sufficiently cer
tain. for the legal meaning of the last two 
words is clear, and if keeping a disorderly 
house lie no offence, the addition of that 
would be only surplusage. Ifrgina v. Munro, 
24 V. C. R. 44.

Fine font»—Amount of.]—The Act 32 A 
33 Viet. c. 32. s. 17 (D. ). provides that the 
magistrate may condemn the accused to pay 
n fine not exceeding, with the costs in the 
case. $100;—Held, that the meaning of this 
is. that the amount of the costs in the case 
shall be deducted from $100, and that the

balance or difference shall he the utmost 
limit of the fine ; and that the conviction in 
this case, being to pay the sum of $100 with
out costs, was therefore bad. Itmina v. Cm.
12 1*. It. 24.

- Payment to Magistrate.]—The con 
victlon and warrant of commitment ordered 
the defendant to he imprisoned for six months, 
and to pay within the said period to said 
magistrate the sum of $100 without costs, to 
be applied according to law. and in default 
of payment before the termination of said 
jieriod. further imprisonment for six months :

Held. had. for uncertainty in requiring tbs 
fine to he paid to the magistrate personally, 
instead of to the gaoler. Regina v. X etc ton. 
11 V. I(. 08.

Husband and Wife -.Joint Conviction.] 
—There may he joint conviction against hus
band and wife for keeping a house of ill 
fame : the keeping has nothing to do with the 
ownership of the house, hut with the manage
ment of it. Regina v. Williams, 1ft Mod »!3, 
and Rex v. IMxon, ih. 333, followed. Regina 
v. Warren. HI <>. It. 590.

Imprisonment. 1—A conviction, under C. 
S. C. c. 103. for keeping a house of ill-fame, 
or being an inmate of such a house, adjudicat
ing that the accused should pay a fine of 
$50 forthwith, and lie imprisoned for three 
months unless the fine be sooner paid, is not 
warranted by s. 10. In re Slater. 9 L. J. 21.

A conviction for keeping a bouse of ill 
fame under 32 A 33 Viet. ce. 28 and 32 (O. i 
is bad where a fine and costs are imposed and 
in default imprisonment. Regina v. Rell, 13 
C. L. J. 20ft.

--------  Dut re»*.]—A conviction under 32
A 33 Viet. c. 28 ( I). i, for keeping a hout 
of ill-fame, ordered payment of a fine and 
costs, to he collected by distress, and in de
fault of distress ordered imprisonment :— 
Held. good. Regina v. Walker. 7 O. R. ISO.

--------  Dinlres»—fYrftorar*.] — A convic
tion for keeping a disorderly bouse and house 
of ill-fame : — Held, bad for awarding, 
after the adjudication of a penalty by fine 
and imprisonment, further imprisonment in 
default of sufficient distress or of non-pay
ment of the fine. Held. also, that this 
was not a mere formal defect within s. 30 
of 32 A 33 Viet. c. 32 (D. » Held. also, that 
the effect of s. 28 was not to take away the 
writ of certiorari. Regina ▼. Rirhardton. 11 
I\ R. 95.

Order—Absence of A (/judication. 1 — Tim 
defendant was convicted under proceedings 
taken under 32 A 33 Viet. c. 32 (D.I. not 
32 A 33 Viet. c. 28 (D.t. for keeping a 
house of ill-fame. The conviction merely 
“ ordered ” but did not “ adjudge ” any im
prisonment or any forfeiture of the fine im
posed Held. bad. as substituting the per
sonal order of the magistrate for a condemna
tion or adjudication. Regina v. Netdon. 11 
I». R. 98.

Satisfactory Account of Accused. 1 —
The conviction and warrants charged that 
plaintiff “did unlawfully keep a certain bawdy 
house and house of ill-fame for the resort of 
prostitutes, and is a vagrant within the mean 
ing of the statute,” &c„ not alleging that she
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,1 ,| not give a satisfactory account of herself :
Meld, sufficient. Regina v. Arscott, 9 O. R. 

Ml. dissented from. Arscott v. Lille y. 11 O.

Sufficiency of Evidence — Reference to 
statute. | On nil application to <|tinsh a con- 
\n tion of the defendant by the police magis
trate for t li«» city of Toronto, for keeping a 
huii-a- of ill-fame, there being evidence upon 
wlii- li the magistrate could convict, the court 
refused to interfere. In the conviction the 
offence was stated to he against the sta
tute in such case made and provided:— 
Ihld. that if not constituted an offence un
der • «- A; 33 Viet. c. 32 (L>. I, the reference 
to the statute might be treated as surplusage, 
and the conviction sustained under the com
mon law ; but that the reference to the statute 
might be supported, because s. 17 imposes a 
punishment in some respects different from 
ilie common law. Regina v. Flint. 4 O. It. 
214.

Sec Regina v. Arscott, 0 O. R. 541.

2. f on fictions of Inmates und Frequenters.

frequenter—Offence—Costs. ) — Held, 
that a conviction under 32 & 33 Viet. c. 32, 
s. 2. s.-s. <; (D.I, for being an unlawful ( in- 
-1••ad of an habituai t frequenter of a house of 
ill-fame, and which adjudged the payment of 
co-ts. winch is unauthorized by the statute, 
must he (plashed. That section makes the 
being such habitual frequenter, a substantial 
ull> im , punishable us in s. 17. and does not 

create a procedure for trial and 
punishment. Regina v. Clark. 2 O. K. 523.

Inmate Satisfactory Account. |—Upon a 
' Large against an inmate of a house of ill- 
inn ■■ under s.-s. ( j. i of s. 8 of R. S. C. c. 157, 
it i- not necessary to shew that the accused 
"a- called upon to account for her presence 
in the house before arrest ; the concluding 
words of the sub-section. " not giving a satis
factory account of themselves,” are to be read 
as applying only to frequenters, and not to 
ic p i's or inmates. Regina v. Levecque, 30 
I . ( It. 509, distinguished. Rcyinu v. Re
nton, 1*1 U. R. 500.

II. PROSTITUTES AND VAGRANTS.

Conviction — Jurisdiction of Justice.]— 
The prisoner had been convicted by one jus- 
i • "f i he peace of being a vagrant under 32 
A Viet. e. 28 ([>.), which requires the 

lion to he “ before any stipendiary or 
magistrate, mayor, or warden, or any 

■ justices of the peace —Held, that the 
" • tion was bad. as it did not appear that 

-:ice was a police magistrate. Qua-re. 
' -'her the conviction would have been good 

i ud appeared in the warrant that lie was 
- for the police magistrate under 3*1 

' t. v. 48. s. 308 (O.), or whether two jus- 
- would not have been required. Regina 

v. Clancey. 7 I*. R. 35.

------ Jurisdiction of Justices—Imprison-
wrif.l—Ily s.-s. 2 of s. 8 of R. S. C. r.
.... "i.v loose, idle, or disorderly person, or
' '-rimt. shall upon summary conviction be- 
i ue two justices of the peace be deemed

guilty of a misdemeanour, and liable to a 
fine not exceeding $50. or to imprisonment 
not exceeding six months, or to both. Ry 
8. 02 of R. S. C. c. 178, the justices are 
authorized to issue a distress warrant for 
enforcing payment of a tine : and, if issued, to 
detain the defendant in custody, under s. *12, 
until its return ; and. if the return is “ not 
sufficient distress.” then to imprison for three 
months. Two justices of the poses for the 
city of Toronto, in the absence of the police 
magistrate for the said city, convicted the 
defendant for an offence under said Act. and 
imposed a line of $50. and. in default of pay
ment forthwith, directed imprisonment for six 
months unless the line were sooner paid :— 
Held, that under the said sub-section the 
justices had jurisdiction to adjudicate in the 
matter : and that it was not necessary to con
sider the effect of nn agreement entered into 
bet ween the police magistrate and one of the 
justices to assist him in the trial of offences. 
Held. also, that the conviction was had, for 
under R. 8. L\ e. 157 there was no power to 
award imprisonment as an alternative remedy 
for nonpayment of the line : while under It. 
S. C. c. 178. imprisonment could only he 
awarded after a distress has been directed 
and default therein ; and furthermore the im
prisonment in such case could only he for 
three months. Regina v. Lynch, 19 U. R. 
Uti4.

Disorderly Conduct — Disturbance — 
Drunkenness. | — The Act R. S. C. c. 157, 
s. 8 (f.I. provides that "all persons who 
cause a disturbance in any street or highway 
by screaming, swearing, or singing, or by 
being drunk, or by impeding or incommoding 
peaceable pasengers are loose, idle, or
disorderly persons within the meaning of this 
section." The defendant was convicted and 
committed for that lie " unlawfully did cause 
a disturbance in a public street . . by 
being drunk, and then was a vagrant, loose, 
idle, and disorderly person within the meaning 
of the Act respecting vagrants." The evid
ence disclosed that the defendant was drunk, 
and that he was guilty of impeding and in
commoding peaceable passengers, but it nega
tived his causing a disturbance in the street 
by being drunk :—Held, that no offence of the 
nature described in the conviction and com
mitment was committed by the defendant, and 
an order was made for his discharge. Regina 
v. Italy. 12 1*. It. 411.

Means of Maintenance- f liaraeter.]— 
The defendant registered his name and ad
dress at the American Hotel, Toronto, and on 
the same day WM arreted at a railway 
station, having been pointed out to the 
police by some of the railway officials as a 
suspicion* character. Un his person were 
found two cheques, one for $70*» the oilier 
for $9UU. which were sworn to be such as 
are used by "confidence men.” a mileage 
ticket nearly used up in favour of another 
person, and $8 in cash. He offered no ex
planation of the cheques or the ticket, and 
gave no information about himself : Held,
that the Vagrant Act did not warrant his 
arrest, much less his conviction. Before a 
person can be convicted of being a vagrant 
of the first class named in the Act ("all idle 
persons who. not having visible means of 
maintaining themselves, live without employ
ment " I he must have acquired in some degree 
a character which brings him within it as an 
idle person, who having no visible means of 
maintaining himself, i. e., not "paying his
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way." or Ix-ing apparently able to do so. yet 
live-. without employment. Ueginu v. Hasxett,
10 p. It. asti.

• rimt Evidence of Reputation,]- 
Tlu* defendant was summarily convicted un
der ,'i'j iV Viet. c. lis. s. 1 (1). i. ns •• a 
pei-oii who. having no peaceable profession or 
calling to maintain himself by. hut who does, 
for the most part, support himself by crime, 
and then was a vagrant." \c. The evidence 
shewed that the defendant did not support 
himself by any peaceable profession or calling, 
and that lie consorted with thieves and re
puted thieves ; but the witnesses did not posi
tively say i hat lie supported himself by crime : 
—Held, that it was not to be inferred that the 
defendant supported himself by crime ; that to 
sustain the conviction there should have liven 
statements that witnesses believed he got Ins 
living by thieving, or by aiding and acting 
with thieves, or by such other acts and means 
as shewed lie was pursuing crime. I{<ginu v.
Organ, u p. It. 107.

Satisfactory Account of Accused —
Evidence- -I’lurc of Offence.] — A conviction 
under 32 & .‘tit Viet. e. 28 11>. i, for that V. 
!.. was, in the night time of the 24th Feb
ruary, 1870. a common prostitute, wandering 
in the public streets of the city of Ottawa, 
and not giving a satisfactory account of her
self. contrary to this statute : Held, bad, 
for not shewing sufficiently that she was ask
ed. before or at the time of being taken, to 
give an account of herself, and did not do so 
satisfactorily. Semble, proceedings having 
I wen taken under lilt & 30 Viet. c. 4ô (I), i. 
that the evidence might be looked at; and 
if so. it was plainly insufficient, in not shew
ing that the place in which she was found was 
within the statute, or that she was a common 
prostitute, Regina v. Leceegue, 30 V. V. It.

--------  Statut<—('mintruction of. |—The
Vagrant Act, 32 A: 83 Viet, r. 11 ». i. de
clares certain persons or classes of persons to 
be vagrants, amongst others. “ all common 
prostitutes or night walkers wandering in the 
fields, public streets, highways, lanes, or 
places of public meeting, or gathering of 
people, not giving a satisfactory account of 
themselves, all keepers of bawdy houses and 
houses of ill-faiue. or houses for the resort 
of prostitutes, and persons in the habit of 
frequenting such houses, not giving a satisfac
tory account of themselvesand that they 
“ shall upon conviction be guilty of a mis
demeanour. and punishable,” &c. : — Held, 
that the Act does not, on its true construc
tion. declare that being a prostitute, &c., 
makes such person liable to punishment as 
such; but only those who, when fourni at the 
places mentioned, under circumstances sug
gesting impropriety of purpose, on request or 
demand are unable to give a satisfactory 
account of themselves. Regina v. A moot t. it 
O. It. r»41. lint see .4 reçoit v. hill eg. 11 U. 
It. 1Ô3. ante 1. 1.

III. Seduction.

Abduction and Seduction of Young 
Girl IHxtinct Offeneex.]—The prisoner was ! 
convicted under It. S. ('. c. It Hi, s. 44. the , 
Act relating to "offences against the per
son." for unlawfully taking an unmarried girl 
under the age of sixteen years out of the pos

session and against the will of her father. 
On the same day the prisoner was again tried 
and convicted under It. S. C. c. 1Ô7. «. 3, the 
Ait relating to "offences against public 
morals." for the seduction of the said girl, 
being previously of chaste character, and be
tween i lie ages of twelve and sixteen years of 
age : Held, that the offences were several and 
distinct, and that a conviction on the first in
dictment did not preclude a conviction on the 
second one. Itigmu v. Smith, 111 U. It. 714.

Sec also Seduction.

IV. SWBABINO.

Public Place. | — A city by-law enacted 
that no person should make use of any profane 
swearing, obscene, blasphemous, or grossly in
sulting language, or be guilty of any other im
morality or indecency, in any -licet or i ublic 
place :—Held, that the object of the b>-law 
was to prevent an injury to public morals, and 
applied to a street, or a public place eiusdem 
generis with a si n et, and not to a piivate 
office in the custom house. Ihginu v. Bell, 23
U. It. 272.

PUBLIC OFFICERS.
See Crown. 111. 4. IV.—Defamation, XII. 

- tai—Limitation of Actions, V.— 
Mandamus, II. t»—Petition of Right.

PUBLIC SCHOOLS.
See Schools, Colleges, and Univebsities, 

IV.

PUBLIC WORKS.
See Cbown, III. 4—Intoxicating Liquobs, 

V. 3—Petition of Right, I.

PUBLICATION.
Sec Abdication and Awabd. III. 3— De

famation. VII. 3.

PUIS DARREIN CONTINUANCE.
See Pleading — Pleading at Law before 

the Judicature Act, VII. 5.

PUPIL.
See Schools, Colleges, and Universities,

iv. 2.

QUALIFICATION AND DISQUALIFI
CATION.

See Arbitration and Award. II. 1— Jus
tice of the Peace. I.—Municipal Cor
porations. XVIII. 4. XIX. 14—Parlia
ment. I. r». 12 (ci. (d). (f).
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QUANTITY OF LAND.
-So- Deed. III. 4.

QUARANTINE,
Sc IIVSBAND AXD WIFE. XI. 1.

QUARTER SESSIONS.
See Sessions.

QUEBEC APPEALS.
No Sl'PREME COVRT OF CANADA, II. 2 (c>, 11.

QUEEN'S COUNSEL.
><< Ra HR INTER-AT-1A w — CONNTITVTIONAL 

Law. II. 8.

QUI TAM ACTIONS.
Sec Penal Actions and Penalties.

QUIETING TITLES ACT.
I. Application and Petition, 5780.

II. certificate. 5700.

III. Claims of Contestants. 5701.

IV. Costs. 5701.
V. Evidence,

1. A bntraet, 5702.
2. Execution and Taxe*, 5702.
5. Lost Deed*, 5703.
4. Possession. 5704.
3. Other Cases. 5705.

VI. Notices, 5707.

VII. Ovtstandino Claims, 5708.

VIII. Review. Reinvestioation. and Ap 
peal. 5708.

I. Application and Petition.

Affidavit — Schedule. 1—The schedule of 
'ilars referred to in the petitioner’s affi- 
should he identifiai hv the commissioner 

manner as anv other exhibit.. Re
" - 'll. 3 Ch. Ch. 352.

Who nhould Make.]—Although it is 
’ mih'-rative that the affidavit in proof of 

' , •'hould he made by the iietitioner. some
1 reason should he given why it is not so 

ii e when such is the case. Re Rundel, 4 
Ch. Ch. 71.

Amendment of Petition — Rian.]— 
Where, pending the investigation of flip title, 
the petitioner laid out the land in village lots 
and registered n plan : -Held, that the peti
tion must lie amended in accordance with the 
plan. Re Morne, 8 P. II. 475.

Certificate of Counsel. | The certificate 
of counsel in support of a petition should fol
low the language of s. S. and state io the 
effect that he has investigated the title. X<\ 
A certificate of counsel that lie had corres
ponded with the agent of the petitioner on the 
subject of the various matters set forth in the 
petition, and believed them to lie trmv—Held, 
insufficient. Re Uicknon, 3 Ch. Ch. 352.

Cross-petition — Evidence.]—A contest
ant under the Quieling Titles Act must file a 
lietition in his own name before a certificate 
can issue in his favour, hut lie may use on 
such petition the evidence adduced on the |ie- 
tition in which he was contestant. Re Dun- 
hum, 8 1*. 11. 472.

Service of Petition — infant*.]—in a 
proceeding by petition under the Quieting 
Titles Act service on the official guardian is 
good service upon infants who are required to 
lie notified of the proceedings. Re Murray,

: 13 P. il. 307.
Status of Petitioner - Consent.]—Hec- 

1 tion 1 of the Ai t does not apply to the cast* of 
1 a vendee who has contracted to purchase, but 

who has not completed his contract. Where 
sui li a vendee filed u petition without first ob
taining tlie consent of the vendor, the court.

I in the exercise of its discretion under s. 2, re
fused to entertain the petition. Re lirotrn, 3 

j Ch. Ch. 158.
Where a iietitioner under the Quieting 

Titles Act lias only an estate in fee in remain
der. the consent of the tenant for life must be 
obtained before the petition can be filed. Re 

| Relten, 8 P. R. 470.
--------  Married Woman—A'ext Friend.]—

A married woman applying under this Act 
must proceed by next friend, notwithstanding 
the provision of s. 41 of 20 Viet. c. 2. Re 
ïlotrland, 4 Ch. Ch. 74.

Hut it was held otherwise in Re MvKim, 0 
P. U. 100.

Substitution of Petitioners. I—Persons 
to whom land has lieen conveyed after the re
gistration of the certificate of the filing of the 
petition, and ilending the investigation of the 
title, must Is» substituted as petitioners. Re 
Camming*, 8 P. R. 473.

See Re Went-half l'on. (I. Mono. 0 P. It. 
150, post V. 4.

II. Certificate.

Erroneous Issue — Motion — A’otier.]— 
Where an erroneous certificate had been issued 
but not registered, and no deed or incum
brance since made affecting the land, a motion 
on petition that a projier certificate issue was 
granted ex parte. Hradley v. McDonclt, 2 
Ch. Ch. 274.

Ex Parte Iaane—Fal*e Affidavit—Costs.] 
—A certificate granted ex parte on a false nffi-
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davit was set aside with costs. notwithstand
ing the contention that the notice ns to the 
service of which the false* allegation was made 
would not have been directed lmd the full 
fai ts been Is-fore the court : the court declin
ing to enter into any question of merits. Re 
Ashford, 3 Ch. Ch. 77.

Form of.l — Mowat, V.-C.. expressed his 
intention to direct the referee in future to 
draw up orders in similar terms to reports of 
masters: and that he “find and certify” in
stead of “ adjudging and determining.” Rr 
Referee, 2 Ch. Ch. 22.

See Re (Jordon, 4 C. L. J. 9fi.

III. Claims of Contestants.

Adverse Claim—Adjudication on—Time 
—Consent.]—Where a person holding a sher
iff's deed put in an adverse claim, it was held 
that the referee could by consent report there
on before he was ready to decide on the peti
tioner's title, but should not do so without 
consent : that the petitioner must make out his 
title: and that until he has done so he cannot, 
generally, demand an adjudication on an ad
verse claim. In re Cameron, 14 Ur. (112.

Costs of Former Proceedings Un
paid. | -In prosecuting a claim to land before 
the referee of titles, a contestant, served with 
notice, will not lie prevented from asserting 
his rights until payment of costs of proceed
ings instituted by him against the claimant, in 
respect of the property in question, ordered to 
be paid by the contestant. Shepherd v. Ilay- 
ball, 13 Ur. 081.

Possession — Proof of Title—Onus.]—A 
contestant who is in possession should be per
mitted to point out defects in the claimant’s 
primft facie title, before being called upon to 
prove his own title. Armour v. Smith, 10 
Ur. 380.

Tax Sale — Invalidity—Lien.]—Where a 
contestant sets up a tax sale, which is found 
invalid, he is entitled to a lien for the taxes 
paid by his purchase money, with the proper 
percentage to which the owner would have 
been liable if no sale had taken place. In re 
Cameron, 14 Ur. 012.

Statute of Limitations. | -The filing of 
a petition is not such a proceeding as will save 
the rights of a party contestant, otherwise 
barred by the Statute of Limitations. Lainq 
v. Avirp, 14 Ur. 33.

IV. Costs.

Establishing Title by Possession.] -
Where a party having acquired title to land 
by adverse possession, institutes proceedings 
under the Act to quiet his title, he must es
tablish bis right at his own expense; costs do 
not follow as a matter of course in proceedings 
under this Act : and, semble, that although 
such adverse title is established, the applicant 
may be made to pay the costs of an unsuc
cessful contestant. Low v. Morrison, 14 Gr. 
192.

Referee’s Power.]—The referee had dis
missed the petition for a certificate of title,

with costs. On motion to set aside such 
order as irregular, the court held that the 
referee had power over costs, and refused to 
set aside the order. Re Referee, 2 Ch. Ch. 22.

Sec Shepherd v. Hayball, 13 Ur. <181, unte 
111. ; Re Ashford, 3 Ch. Ch. 77. ante II.

V. Evidence.

1. Abstract.

Date of. |—The certificate to be produced 
from the county registrar as to the state of 
the registered title, must shew what memorials 
were registered up t < > the time of registering 
a certificate of the filing of the petition. Ex 
parte IIill. Ch. <"b. is.

Registrars’ abstracts must lie continued to 
the date of the certificate of title. Re Cum
mings, 8 P. R. 473.

Dispensing with. | Where in a petition 
under the Quieting Titles Act it was shewn 
that the registrations on the whole lot of 
which the land in question formed a part, 
numbered over 5U0, and that it would take 
six months and cost $100 to prepare an ab
stract :—Held, that the abstract might be dis
pensed with, if the affidavit of a provincial 
land surveyor were tiled, proving that he had 
examined all the registrations on the lot, and 
that only certain specified numbers affected 
the land in question. Re Morse (2), 8 P. It. 
477.

2. Execution and Taxes.

Executions against Prior Owner.] —
Where the petitioner's title was acquired 
within two years before the filing of the peti
tion, the sheriff's certificate was required as 
to executions against the prior owner, as any 
such executions, if duly renewed, mightjnnd 
the land. Ex parte Lyons, 2 Ch. Ch. 357.

Payment of Taxes.]—The court has no 
jurisdiction to grant a certificate, unless all 
taxes except thase for the current year have 
been paid. Ex parte Chamberlain. 2 Ch. Ch. 
352.

Sheriff’s Certificate.]—A certificate from 
the sheriff of no executions against the peti
tioner must be produced. Re Rundel, 4 Ch. 
Ch. 71.

---------  Treasurer's Certificate—Contents.}
—Where a sheriff certified that lie had not 
on a particular dav any executions against 
the lands of the petitioner : — Held, insulli- 
cient, and that he should have certified 
that he had not had any for the thirty 
days previous, and that the lands in question 
had not been sold under execution for the 
preceding six months. Where the county 
treasurer certified that " there is no tax 
charged in his office against lot," &c:— 
Held, insufficient, and that it should be shewn 
that the return of lands in arrear for taxes 
for the preceding year had or lmd not been 
made by the township treasurer : also, that the 
county treasurer’s certificate should shew that 
the land had not been sold for taxes for 
eighteen months preceding its date. Re Hard
ing. 3 Ch. Ch. 232.
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3. Lott Deedn.

Discharge of Mortgage Sxnch for
,.. Hotici i o Ditp* nting h ith. I A 

, i.mui* more than twenty years old appeared 
the registrar's abstract. A discharge of 

. did not appear to have been registered ; 
was produced. nor was any proof given 

„f the mortgage ever having lieen diseliarged. 
It was stated on affidavit that nothing was 
known of the mortgagees, and that no demand 
had ever been made for the mortgage debt. 
though nothing had Ihs-ii paid; and that no 
h kimwledgment had been given within twenty 
rears or more : Held, that ei Idence should 
i„. mid need of search for the mortgages or 
>),. ir representatives ; that a single ex parte 

lidaui that no payment or demand had taken 
i. , e. would not bar claims of mortgagees who 
. uiild not he served with notice ; but if they 
,.,„ild not be found, notice might be dispensed 
with after a great length of time, and satis
faction presumed. Itc Vaverhul, SC. L. J.

for Quieting Titles, a memorial executed by 
the grantee is good secondary evidence where 
the possession has been in accordance with the 
title so claimed. The weight of authority 
appears to In- also that such evidence is admis
sible in ordinary suits. A conveyance exe
cuted by a married woman and her husband 
in the year 1825, was lost : Held, that the 
registration of the memorial was no evidence 
of the wife having been examined or a certifi
cate of the examination having been indorsed 
on the deed. Long possession, in connection 
with other circumstances, may entitle a court 
or jury to presume the due examination and 
certificate, without express evidence of such 
examination and certificate. lie Iliggin*, 4 
Ch. I :h. 128.

Ftcr /.’j* parte t'hamherlain, 2 Ch. ('ll. 352; 
Re (Jordon. 4 C. L. J. 90.

4. Pottettion.

Power of Attorney--Suspicion» Cire inn- 
I’nsxt union—Notice.) — To complete

11.. . , I,.,in of the paper title to the land In re-
...... . to which a certificate of title was prayed.
production of proof of a power of attorney 
from the patentee to one J. was required, 
s- m il bad been made for it without success. 
It» existence was not sworn to positively by
11.. ' p.a it inner, and the only evidence of it was 
an affidavit of one P., who did not swear that

. bad ever sien it. and did not state his 
- of knowledge of its existence. There 

wer.- also some suspicious circumstances with 
regard to a deed executed apparently in pur- 
-v! i ■ of the power. The only evidence ns to 

on was a statement in the petitioner’s 
m' i it that one H.. to whom the petitioner 
.. . ■ I to sell the land in 1866, was still in 

»sion, and that possession had always nc- 
. mpnnied the title. No notice appeared to 

lieen given to the person who was in pos
seNo affidavit was put in ns to adverse 

litas served upon the person directed to re- 
• "i them. The evidence as to possession 

1 existence of the power of attorney 
» held insufficient, and a certificate of title 
s refused until further evidence should be 

g ' U to clear up the suspicious circumstances 
deed said to he executed in pursuance 

tb- power of attorney, and affording posi
tive proof of the existence of the power, or 
■ - shewing the exercise of acts of ownership. 
"Iiich would justify the presumption that a 
conveyance of the legal estate had been made 
by the patentee. Notice was directed to be 
kiven to the person in possession, and an affi
davit ;,K to adverse claims ordered to be pro- 
dticed. Re Street, 4 Ch. Ch. 0Î».

Searches for Particulars — Entry in 
in seeking to prove the existence end 

1 «tents of a lost deed, the affidavit of the pe- 
i alone ns to searches is not sufficient ; 

tt iiciilnrs as to searches, by whom made, 
and why there made, should he given.

I -n-h a case generally as would before a 
:rt l. sufficient to let in secondary evidence.

' landuni made in a book by a person 
-b whom the petitioner claimed, was held 

be evidence in favour of petitioner. 
I- Hell, 3 Ch. Ch. 239.

Secondary Evidence — Memorial—Pot- 
I In examining a title under the Act

Accompanying Title.) — Proof is indis
pensable either that possession has always ac
companied the title under which petitioner 
claims, or that some sufficient reason exist.-- 
for not adducing such proof. Ex parte
Wright, Ch. Ch. 855.

Where the petitioner seeks to establish title 
by possession, the powssession must he unin
terrupted possession, ns owner of the land, and 
should be in accordance with the title set up. 
Re Hell, 3 Ch. Ch. 239.

Knowledge of Possession -Patentee of 
Crow».]—A petitioner claiming hy length of 
possession against the patentee of the Crown, 
failed to shew that the patentee or his heir had 
any knowledge of such possession. It was held 
that he must shew possession for forty years, 
or such knowledge. Re Linet, 3 Ch. Ch. 230.

Notice to Holder of Paper Title —
Search for.]—A petitioner claiming title by 
length of possession must prove possession for 
the requisite length of time, hy clear and posi
tive evidence, which should he of more than 
one independent witness. In such a case, a 
notice prepared by the referee should lie served 
upon the jierson having the paper title, if he 
can he found ; but if not, evidence should be 
put in. both of search for him and his repre
sentative ; and if such search prove fruitless, 
possession should lie shewn to have been long 
enough against him, even though he hail no 
notice of such possession. Re Caverhill, 8 C. 
L. J. 50.

Petitioner Ettatc in Pottettion.]—The 
court will not grant a certificate to quiet the 
title of a party who claims to be the legal 
owner in fee simple, hut who is not in posses
sion and is kept out by a person who disputes 
his title. lie must first recover possession of 
the premises. Re Mulhollund, 18 Qr. 528.

Proceeding under the Quieting Titles Art. 
will not he made a substitute for an action of 
ejectment, and the petitioner must therefore 
have substantially an estate in possession. 
Re Hell. 3 Ch. Ch. 239.

Section 21 of 36 Viet. c. 8 fO. i does not 
make any alteration in the rule that a peti
tioner under the Act for Quieting Titles must 
have substantially an estate in possession, or
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a vert Him ip will In* refused. Re West-half 
Can. •». Mono, (i I*. H. l.'ll.

Wild Land Portion — Certificate,] — 
When a referee find* in favour of a title ac
quired li.v ad vers»* possession against tin* lean I 
pu|**r titl«*. Iiis certificate must shew of what 
portion of tin* lot tin* elaiimmt lias been in 
possession, for by tin* mrupation of one or 
more items of a wild lot of land a party will 
Ilot acquire title to till* whole lot. Loir V. 
Morrison, 14 (Jr. 1H2.

See A*» llifijiinii, 4 (’ll. i’ll. 12* : A'< Street. 
4 ( 'Ii. Cli. Hit : He (Ionian. 4 ('. !.. .1. '.Ml.

Bill Impeaching; Petitioner's Convey
ance. | - Where n petitioner makes out his 
title satisfactorily In* is entitled to a certifi
cate, unless the title call Is* successfully lm- 
I.enched at law or in equity ; and if a hill filed 
by the contestants impeaching the transaction 
by which the claimant’s title arose, could Is* 
successfully resisted by the claimant on any 
ground, it will form no obstacle to a certifi
cate. Laing v. Matllieirs, 14 (Sr. .'til.

Defective Materials Fossession -Mis
sing I>' • <1 < Certificate Subject to Uostei 
X otter to Car tie* / nteresteil—Mutual Insur
ance Companies' l‘olicies.\—See Ite Cordon,
4 V. L. .1. INI.

Description of Land Ohm*.]—In pro
ceeding to quiet a title under the Act. the pe
titioner adduced evidence to prove a |tosses- 
sory as also a paper title to lot 24 in the 
•• broken " concession. The contestant claimed 
title to lot 24 in the "first" concession, and 
asserted that the " broken " and "first " con
cessions were one and the same :—Held, that 
the onus lay upon the contestant of proving 
this fact, and not upon the petitioner, who had 
already established a priuiA facie title. He 
IS unit t. 211 (ir. 41*2.

---------Will—Ihrd — Rectifying.]—Where
a petitioner under the Quieting Titles Act 
claimed title as devisee of certain land, but 
the description of the land in the will was dif
ferent to that of the land which he claimed : 
—Held, that lie might establish a title by shew
ing a misdescription in the will. Hut where 
a misdescription occurred in a deed :—Held. 1 
that the petitioner bad merely established an 
equity to have the deed reformed, and that 
under the Act the court could not declare the 
title as though the deed had in fact lieen re
formed. He Callaghan, 8 1*. it. 474.

Documente Forgery—Trial by Jury.]— 
Where the question involved on an applica
tion for a certificate of title was the legal 
title to the pro|M*rty, and the proper determin
ation of tin* question deluded oil the credi
bility of witnesses against or in favour of 
certain old documents which were impeached 
as forgeries, the court directed an action of 1 
ejectment to b.* brought, in order that tie* 
question might be tried by a jury of the coun
ty where the principal witnesses resided. 
Ilrouse v. Staym r. It» (ir. 1.

---------  Forgery—I le termination by Court. \
The court, upon the conflicting evidence in 

this caw, upon a jietitioii under the Act. de

cided that a power of attorney and bond re
lied upon were forgeries. S. C„ ib. 55>'t.

The genuineness of the documents on which 
the iH*t it inner claimed title having been im
peached, and the evidence being doubtful, the 
court refused a certificate, without pronounc
ing alisolutely upon the question, drahain v. 
UcncUly, hi Or. «1.

Independent Evidence.] — Kvery ma
terial fact which is capable of ls*ing proved 
by independent evidence, ought to be proved : 
thus, mi affidavit by petitioner himself of 
search for missing deed* is insufficient. Hi 
parte Chamberlain. 2 ('ll. ('ll. 302.

Infants I’roof of Service.]—Where there 
was no evidence to shew that infants bad been 
served with a decree of foreclosure, reserving 
to them a day to shew cause on attaining 
their majority, but it was shewn that they 
had been served with notice of proceedings 
under the Quieting Titles Act. proof of ser
vice of the decree was dispensed with. He 
(Welllist, s I*. R. 472.

Married Woman Conveyance to—Ilona 
Fidem -Affidavits.]— Where property is claim
ed by or on India If of a wife under a convey
ance to her during coverture, an explanation 
of tin* transaction should Is* given on oath to 
shew that it was bouA fide, and good as against 
the husband's creditors ; the affidavits for this 
purpose should be by the petitioners, and 
should lie satisfactorily corroborated by dis
interested |arsons of known credibility. Hi 
parte Lyons, 2 ('h. Ch. .'IÜ7.

Mutual Policies — Affidavit.]—The lia
bility of parties Insured in mutual insurance
companies is a charge on the property insured; 
and an allidavit is necessary stating "that there 
is no such policy in existence, or only the 
policies named. Hi parte llill. 2 Ch. Ch. 114*.

Purchaser for Value. | — If it appear 
that, had a bill been filed to enforce the oppos
ing claim, the applicant would have had a good 
defence as a bond tide purchaser for value 
without notice, In* will be entitled to a certi
ficate. Cochrane v. Johnson, 12 (Jr. 177.

Supplying Deficiency in Proof.]—It is
proper to give a further opportunity to a con
testant to supply any deficiency in the proof 
of his title, as well ns to the petitioner. In 
i e Cam< i i>u. 14 (Jr. til2.

Tenants in Common—Conveyance to 
Co-tenant — Hi pi a nations.] — A petitioner 
found entith-d as one of two tenants in com
mon. sought to obtain a certificate as sole 
owner, producing u conveyance from his co- 
tenant. The court required evidence, the., to 
be supplied shewing that the grantor had been 
informed that the court was prepared to issue 
a certificate to the petitioner and the grantor 
as tenants in common ; and had also been in
formed as to the value of the land. He Doug
herty, 4 Ch. Ch. 80.

Vesting Order— /‘resumption of Regular- 
if//.)—Where a petitioner under the Quieting 
Titles Act claimed title through a vesting 
order made upon a sale under a decree in an 
administration sail Held, folio wins Gunn v 
Doble, I.-» (Jr. (iiiTi, that, in the absence of proof 
to tin* contrary, the order should lie assumed 
to be regular, and that it was unnecessary to
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_ ■ ■ .\ideiice shewing title. He Horae, 8 1‘.
It. 175.

Voluntary Grantee — Exylnnnliona.]— 
\\ i . iv i In* former owner, a person of tlu* naine 
i an." as the jietitioner. hail conveyed the land 

ilu- |m*i it inner a few days before the filing 
..f tlie petition, and the title apiieared simple. 
: imirt railed for explanations, as it was
iv. - ssary to take rare that the Art was not 
h. lag made use of for any improper purpose, 

i, I, as defeating the creditors of the owner 
getting the title of a voluntary grantee 

. i,i. ted before tlie creditors are aware of the 
'• mot to defraud. Ex parti- Wright, 3 Ch.

VI. Noticks.

Posting.|—It is necessary to shew that 
ilic notices posted at the court house and near- 
.•-! post office were continued for the period 
..U.-, led hv the referee. Ex yurh Hill. - Ch.
('It. .'MX

Where the advertisement in a quieting titles 
proceeding was posted at another court house 
! ;.m that reunited hv (!. <>. Ch. ÔU4 -Held 
that the irrgeularit.v might In- waived under 
It. S. « t. 1887 c. 113. ss. 4Ô. 4(5. He II uni», 
13 I'. It. 430.

Proof of Service of Notice. |—The ef- 
f.f t of a certificate under the Act is so strin- 
l ut that great particularity must he exercised 
ii> tin- court in seeing that all parties entitled 

notice have been duly and regularly served, 
and that strict proof of such service be given, 
l iie entry in a docket of a deceased solicitor 
of the fact of service of a notice of uuolica- 
tion. was considered insufficient evidence of 
1 ....... having been given to all the tenants en
titled to notice. Ex parte rainier, 3 Ch. Ch.

To whom Given —Creditor». 1 Where the 
tide had passed through the hands of u trtts- 
if to pay creditors, an advertisement was 

■ it'd to lie published calling on such ered- 
; is to >!.ew cause whv a certificate should 

/,*. Bundet, 4 Ch. Ch. 71.

Ill ira, |- When a year after the tea- 
' i s death a petition for a certificate was 
filed on the part of his devisees, notice was re- 

ii- d to lie given to the heirs or some of 
Ex nui U llill, 3 Ch. Ch. 348.

<hrmra—I ni/uiry.]— Where a title 
i v i'".'session is relied on by a petitioner, no- 

"f his application must, under the dim
'd" I lie referee, he given to the persons 
hut for such possession would la- the 

1 tiers, unless it has been shewn that due in- 
lias been made for such persons without 

-s. Ex parte Ckamberluin, - Ch. Ch.

1‘eraona Inlereahd under W ill. 1— 
" i the petitioner claimed the north-east 

- f a lot under a will devising the nortli- 
nart. and it was alleged that the word 

tli west " was a dérivai error in the will, 
" parties interested in the opposite view 
required to In* served with a notice of 

ipplieatioti, signed by the referee or in- 
"i unless a ease should In- made for dis- 
i'g with service on some of them. Ex 
Lyuna, 3 Ch. Ch. 357.

Sn It i Carerhill. s ('. L. J. ."at: Ite Stmt, 
4 Ch. Ch. UO: lt> Cordon, 4 C. L. .1. OU: He 
llmi In ml, 4 Ch. Ch. (».

VII. Oltstaxdi.no Claims.
Infant -I mlirided Inti n at—Ccrtifiente.] 

—Where the title of a petitioner under the 
Aet was established except as to an undivided 
one-fifth interest in the hare legal estate, which 
appeared to he outstanding in nil infant : - 
field, that such interest must he got in by the 
petitioner, or In» declared in tlie certificate of 
title to he outstanding. Hi Huynvrd, 8 l‘. It. 
47(5.

--------Order Unrriny—Elf eel of. | (Jna-re,
whether an order made by the referee of titles 
barring the daims of an infant heir at law 
would have the effect of divesting the estate 
of the infant. He Sharer, <i t). it. 313.

Sec Hi relie,I, 8 IN It. 470.

VIII. ItEVIKW, H KIN V K8TIU ATION. AND

Discovery of New Evidence. | There is 
no rule that a petition of review, on tin» 
ground of the discovery of new evidence, will 
tint lie when the new evidence is of conver
sations and admissions. In a case of consider
able suspicion as to the petitioner’s title, the 
court stayed the certificate ou the ground of 
the discovery of new evidence, though wit
nesses had been twice examined viva voce, and 
nearly a year had elapsed since the second ex
amination : the applicants satisfactorily ac
counting for their not having adduced tin* new 
evidence at an earlier date. Itrouai v. Nfug
lier, 1(5 Ur. 1.

Forum. |—An ap|N-al from a decision of 
the referee may lie to a single Judge. Armour 
v. Sinilh, lti Ur. 380.

Reference to Surveyor Ueaeriylion— 
Finding.\—On appeal from a report of the re
feree of titles, the Judge directed that it he 
referred to a surveyor to inquire and report 
whether the description in a certain eonvey- 
uiuv did. or did not, include the land in dis
pute. The referee having found that it did, 
the surveyor's report confirmed the referee's 
finding. The Judge thereupon adopted the 
surveyor's report, and dismissed the appeal 
with costs. The court, or a Judge thereof, is 
empowered by s. 31 of the t/uieting Titles Act, 
to refer a disputed question to an assessor or 
expert, and will act on the finding of said 
assessor or expert, unless the party contestant 
clearly establishes ii to " be erroneous. Hv 
Hoirlnml, 4 Ch. Ch. 58.

Re investigation of Title -Security fur 
Coat a Slny- -Extenaion of Time. |—Contest
ants against whom the referee had found, ap
pealed, and the appeal was dismissed 
with costs. They afterwards applied to 
have a reinvestigation of the title. On an 
application by the original |N»titioner. pro
ceedings were stayed until the costs of the 
appeal were paid, and security given for costs 
of the present proceedings, and until a next 
friend was appointed for the married woman 
contestant. And this decision was upheld in 
appeal. The court will, in the interests of
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justice, exercise n lihprnl discretion in extend
ing ilie timp for appealing, or reinvestigating 
a title, where any error is alleged to exist, 
and under the circumstances, it appearing that 
tie- ci ait estants had heen somewhat misled as 
to a separate piece of land to which they sup
posed no claim to lie asserted, the court grant
ed an application for a reinvestigation of the 
title after the time for appealing had expired, 
on payment of costs, ltv Uouland, 4 Cli. Ch.
74.

Security for Costs of Appeal -Ex
1‘nrtr Order.] An application for leave to 
pay into court :? Pnt as security for costs of an 
appeal from a certificate of title under the 
Quieting Titles Act, having heen granted by 
the referee ex parte, and it not having been 
brought to his notice that the appeal was as 
to two separate parcels of land, one claimed 
by a husband and wife, and the other by the 
husband alone : Held, that the order was bad, 
us these facts should have Is-en made known 
to the referee, and the order under such cir
cumstances made upon notice. /«'< llonland,
H Ch.

•Vtv Ulltc II.

QUO WARRANTO.
Harbour Company Directors. | Where 

nil election of directors in a joint stock com
pany was clearly illegal, the voters having Iniii 
allowed only one vote, without regard to their 
number of shares, whereas each share should 
have given a vote- but the parties chosen had 
continued ever since in discharge of the duties, 
and this application was not made until more 
than eight months after the election, the court 
refused to interfere by mandamus for a new 
election. Quivre. whether, if the application 
had been made in sufficient time, mandamus 
or quo warranto would have been the proper 
remedy. In r< Moore and Fort limit Har
bour Co., 14 V. C. R. 3(1.1.

Information —Form of—Amentlmi nt. \ 
Where nn informali in in the nature of n quo 
warranto is asked for on behalf of an imli- 
vidual. it must be exhibited, if allowed, in 
the name of the master of the Crown office: 
but where the rule in such a case was to 
shew cause why the attorney-general should 
not be allowed to file the information :—Held, 
that the mistake wrs not fatal. Regina ex 
ret. Hurt v. Lina nay, 18 U. C. B. 51.

Municipality -.ItccMor.]—The council by 
resolution appointed one B. assessor, who was 
sworn into office and made an assessment. 
The appointment was made by a vote of three 
against two. The election of one of the three 
was afterwards set aside, and by a subsequent 
vote the resolution was rescinded, and by a 
by-law passed appointing another assessor. 
Both made assessments, and much confusion 
arose. Under these circumstances the court 
granted a quo warranto to determine the 
validity of the last appointment. In rc Mc- 
Fheraon and liftman. 17 U. C. It. 89.

--------  Clerk—Illiteracy.]—The court re
fused a quo warranto with the view of placing 
a person in the office of a township clerk, who 
in making his application shewed that lie could 
not write. Regina v. Ryan. (1 V. C. It. 290.

---------  llcccc—Evidence.]—An application
for an injunction in the nature of a quo war
ranto against a reeve for usurping the office, 
on the ground that a ti. fa. against him had 
been returned nulla bona, was founded only 
on an affidavit that one I». had recovered a 
judgment against him, on which a ti. fa. is
sued. and was placed in tin* sheriff’s hands, 
and returned by him nulla bona:- Held, in
sufficient, for it should have been shewn how 
and to whom the return hud been made, and 
the writ and return should have been produced 
or proved. The rule nisi was therefore dis
charged with costs. In n Wood, -t> V. (’. It. 
513.

Railway Company Director. | Held, 
that the office of director in the Halt and 
Guelph Railway Company was not an otlii 
for which a quo warranto would lie. Regina 
v. H mythe, 11 U. V. It. 222.

Registrar of Deeds. |—A quo warranto 
information was refused to try the right to the 
office of registrar, and the applicant left to 
his action for the fees against the alleged in
truder. In rc Hammond und Mel,ay, '-‘4 V. 
V. It. 5(1.

School Trustees. |—Proper mode of test
ing the existence of a corporation composed of 
school trustees. Aakvic v. Manning, 38 U. C. 
It. 345.

Held, that quo warranto proceedings were 
the only means by which the seats of the de
fendants as members of a public school hoard 
could be declared vacant by the court. Chay- 
lilt v. Woodntoek School Hoard. 1(1 O. It. 7-X

---------  Civil Proceeding — Forum.] — A
motion for on information in the nature of a 
quo warranto is the proper proceeding to take 
to inquire into the authority of a person to 
exercise the office of a high school trustee. 
Askew v. Manning, 38 V. C. It. 345. 3U1. 
followed. Such a proceeding is a civil, not 
a criminal, one ; and is properly taken before 
a single Judge in court, by way of motion, 
upon notice. Regina tx ref. Moore v. A ugh.
24 O. It. 507.

Supreme Court of Canada Appeal to.] 
—An appeal from a decision of the court of 
Queen's bench for Lower Canada, appeal side, 
was quashed on motion, for want of jurisdic
tion. the proceedings being by quo warranto, 
as to which there is no appeal by the statute. 
Wahh v. IIeffernan, 14 S. C. It. 73S.

See Municipal Corporations, XIX.

RACING.
See Gaming, IV.

RAILWAY.
I. Aid to Railways,

1. It y (Jorernment, 580(1.
2. By Municipalitya.

(a) Hy-laura, 580(1.
(b) Term* and Conditionn of Aid, 

5812.
(cl Other Catet, 5820.
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II. Amalgamation of Railways, 5823.

III. Assessment of Railways, 5824.

IV. Ronds oh Deuentubes,

1. Issue of, 5824.

2. Payment of Interest, 5825.
3. Right of Bondholders to Register

and Vote, 5827.
-1. Trustees for Itondholdera, 5820.

V. Carriage or Goods,

1. Damages for Loss or S on delivery,

2. Deficiency in Goods Delivered,
5832.

3. Liability as Carriers or Ware
housemen,

(a i Goods in Company's
liouse at Destination, 5833.

( h i Goods in Company's Ware- , 
house in Transit, 5830.

(c) Goods in Company's Ware- . 
house at Place of Shipment, 1 
5837.

4. Special Contracts Limiting or
Relieving from Liability,

(a I Conditions — \ alidity of, to 
Protect Company, 5837.

(hi Liability beyond Defendants’ 
Line, 5830.

(cl Liability for Goods Received j 
from Other Companies, 5843. ! 

(«11 S'oticc to Company of Damage 
or Loss, 5840.

(e) Statutory Provisions, 5840.
5. Other Cases, 5850.

VI. Cauhiaoe of Passengers and Thhb '
Luggage,

1. Government Raihcays, 5854.
2. Lost or Destroyed Luggage—Lia

bility for, 5854.

3. Passengers,
(a) Conditions on Ticket, 5858.
(b) Removal from Trains, 5800.
(cl Special Arrangements for

Carriage of Persons, 5803.
(d) Tolls or Fares of Passengers, 

5804.

'll. Construction of Railways,
1. Agreements for, 5804.
2. It ridges,

(at Over Xarigable Waters, 5800. 
(h) Over nr Connecting High

ways, 5808.

5802

3. Drains and Watercourses, 5870.

4. Farm Crossings, 5870.

5. Fences. Gates, and Cattle Guaids, 
5878.

0. Highways — Running along or 
ucross, 5881.

7. Other Cases, 5880.

VIII. DIHEUTOUS. 5888.

IX. Equitable Remedies against Com-
PA NY,

1. Receiver, 5880.
2. Other Cases, 5801.

X. Eire from Engine Injuring Prop
erty Adjoining Railway,

1. Accidental Fire, 5802.

2. Limitation Clause, 5802.

3. II hat Constitutes Scgligcncc, 5802.

XI. Government Railways. 5808.

XII. Injury to Animals,

1. AI Crossings, 5808.

2. By Want of or Defects in Fences,
5000.

3. By II ant of or Defects in Gates
and Cattle Guards, 5000.

4. Exemption from Liability as to
Cattle, 5008.

5. Other Cases, 5000.

XIII. Injury to Persons,

1. At Crossings,
(a| By Collision with Trains, 

5010.
(b> By Fright at Approach of 

Train, 5017.
(cl By Obstructions in the High

way, 5010.
(d) Contributory Xcgligcnec, 5020.

2. AI Stations, 5020.

3. By Collision between Trains, 5021.
4. Damages, 5023.

5. Derailment of Trains. 5024.

0. Fire in 'Train, 5025.

7. Getting on and off Train. 5025.

8. Lord Campbell’s Act, 5027.
0. On Railway Lines or Tracks, 5028.

10. Packing Railway Frogs, 5020.

11. Running Reversely, 5030.

RAILWAY.
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12. N< rrmit* and Workmen,
(at Carriage of t ontractor* 

Work hum, .11181.
(I)i / ii i il r g In Si remit* lift Xegli- 

genei of Fill oio Serra Min,

let I n in ru to Sir ni ut* hii Xegli- 
genre of Unihrag t'oiniiiiiig,

( «11 Injury to 'I'liinl Portion* by 
Xegligeiirr of Serrant*. 5930.

Kl. Shunting, 5937.
1 l. Travelling with Pa**e*, 593S.
15. Vntkilful or Improper t'ou*t ruc

tion of Railway. 51140,

XIV. 1 XTKKSElTIOX OF Railways, 5041.

XV. Lands and TiiF-iu Valuation.
1. Compul*ory !'.Tyrogrin tion of

la i th in roll g - /tight* mnl
Powerh of t oui /ni nil*, 5042. 

(lit t 'mu/a nxiitiijiii, 5045.
(cl Filing Pimm, 5054.
(ill (iorcrnnuiit I,anil*, 5055.
(«*t (Inh r for fininnliatr Po**e*- 

* io n, 5050.
2. tirant or Agnrment for tirant of

f.mnl* to fi,mpang.
(at It g Partit ala r Pi r*on*. 5057. 
(lit t'oiiilitioim of tirant, 5000.
(et F flirt of Agreement ami 

Po**i M*ioii, 5003.
( <11 Lea*e of Fight of Wag, 5004. 
Idi Priori! it*, 5005.

3. I,ami* Injurioimly Affrétai.
(ai \ et ion for Campeimation,

(lit Amount of t'oinpeimation.

Id i Pa gnu nt into t'ourt, 5007.
(il* Ifiglit to t'oinpeimation. 500S.

I. Proceeding*. Suit*, ami Action* by 
La ml them r*. 5073.

5. Fi fi’i'inei ami Airanl,
Int I rhitration ami Frfcrenec— 

When dnierai, 5070.
(h i Irbitrntor*--Appointment ami 

(Qualification of. 50Sit.
(ci |ward — Appeal from ami 

Proa i iling* to Set a*itlc, 50N2. 
dli Airanl — Enforcement of.

(i.( Airanl — Execution by only 
Tiro 1 rbitrntor*. 50K7.

(ft Airanl—Uncertain or Unauth- 
orizeil PrormioH* of, 5988.

( ir i Awanl—Ollier Objection* to,
5001.

(lit t'oat*, 5001.
(it />< xi.it im nt. Abandonment, <w 

Withdrawal, 5003.
( j i A olive to Refer, 5000.

0. Other t’a*i *, 5090.

XVI. Lease «if Railway, 5007.

XVII. Lessees oii Assignees of Rail
ways. Actions against. 
5997.

XVIII. Liability fob A«rs of Ai.kxts,
(’ONTIIAI TOUS. AND SER

VANTS, 5008.

XIX. Limitation of Actions and Dam

1. Injury to Land, 0(100.
2. Injury to Pernon», 0003.
3. Land* Taken, 0005.
4. Other t'atet, 0000.

XX. Powers of Companies, 0007.

XXI. Powers of Dominion and Provin
cial Legislatures. 0010.

XXII. Servo f of Pirn ess on Railway
Companies, 0015.

XXIII. Spec ial Acts Relating to Partict 
lab Railways.

1. BrockriUe and Ottawa Railway
Company, 0010.,

2. Buffalo. Brantford, and (ioilcrirh
Fail ira y Company, 0010.

3. Buffalo and Lake Huron Railway
Company, 0010.

4. Canada Atlantic Railway Com
pany. 0018.

5. Camilla Central Fail way Company,
0019.

0. Canada Southern Railway Com
pany, 0019.

7. Canadian Pacific Railway Com
pany, 0019.

8. Cohnurg and Peterborough Rail
way Company, 0019.

9. Erie and Huron Railway Com
pany, 0020.

10. firand •function Railway Com
pany. 0020.

11. (IraniI Trunk Railway Company,
0020.



5805 RAILWAY. 5806

12. (treat IVee/crn Railway Com
pany, (1021.

13. Kingston Marine Railway Com
yang, (1022.

14. Midland Railway Company,
0022.

15. Xorthcrn Railway Company of
Canada, 0023.

10. Ontario and Sault Etc. Marie 
Railway Company, 0023. 

17. Port Dover and Lake Huron 
Itailwuy Company. 0023. 

is. Port Hope, Lindsay, und Heaver- 
ton Railway Company,

10. Toronto, Urey, and Bruce Rail
way Company, 0023.

20. Woodstock and Lake Huron Rail 
way Company, 0023.

XXIV. Stoc k,
1. Actions by Creditors against

Shareholders,
(n) Judgment, Execution, and 

Return—Proof of by Plain
tiff, 0023.

(b) Pleas and he fences to, 0024.
(c) Practice, 0028.

2. Calls, 0028.

3. Charging Order, 0020.

4. Interest on Amount Paid, 0030.

5. Repayment of Instalments Paid
by Shareholders. (1030.

0. Sale and Transfer, 0030.
7. Subscription,

(n) Conditional Subscription,

(b) Validity and Requisites of, 
0030.

XXV. Tolls, 0038.

XXVI. Traffic- and Working Aiiranue-

1. Between Railway Companies,
0039.

2. Ilif/i Other (’ompanics. 0042.

NX VII. Work for General Advantage of 
Canada — Effect of De
claring, 0044.

XXVIII. Miscellaneous Cases. 0045.
Vol III. d—183—34

I. Aid to Railways.

1. By (lovcrnment.

Construction of Railway Contract— 
Time . |—Held, that the defendants, who had 
contracted merely for the grading mid fencing 
of a portion of their road before the date spe
cified in s. 3 of 34 Viet. c. 2. were not disen
titled to aid under that section, as having con
tracted for the construction of such portion 
of their road. McRai v. Toronto and Xipis
sing R. IV. Co., 22 C. 1*. 1.

Land Grant -Provinces.]— An Act of the 
Legislature of Canada having provided that 
a railway company -hould he entitled to
4.000,000 acres of t if waste lands of the
Crown on completion of their road, and a 
proportionate quantity of such lands on com
pletion in the manner specified of twenty 
miles of the line :—Held, that a petition of 
right presented to the lieutenant-governor of 
Ontario, addressed to Her Majesty the Queen, 
was the proper proceeding for the purpose of 
enforcing the claim of the railway company 
under the Act. against that Province. The 
Legislature of Canada, by an Act, set apart 
a certain quantity of land along the line of a 
projected railway running through Quebec and 
Ontario, to be granted to the company on 
completion of the railway; and a proportion
ate part of such lands on the completion of 
twenty miles of the railway. The company, 
having completed a portion of the line of rail
way in Ontario to an extent of more than 
twenty miles, applied for a grant of the pro
portion to which, under the Act. they claimed 
to be entitled, which was refused. The com
pany thereupon presented a petition of right 
against the Province of Ontario. It was alleg
ed that the Province of Ontario had not along 
the line of the road sufficient lands to make 
the desired grant :— Held, that this formed no 
ground for the Province of Ontario insisting 
that the Province of Quebec should have been 
made a party to the proceeding. Canada Cin
trai It. IV. Co. v. Tin (Jueen, 20 Or. 273.

2. By Municipalities.

(a) By-laws.

Assent of Inhabitants —Majority—Rate 
Imposed. | — A by-law to take stock in the By
town and Prescott Railway Company was 
quashed : 1. Because it appeared not to
Have been concurred in by a majority of the 
assessed inhabitants, as required by 13 & 14 
Viet. c. 132: 2. because no sufficient rate was 
imposed for the payment of the deln and in
terest. us required by 12 Viet. c. 81. The 
township corporation did not support their by
law. and the court refused to hear counsel on 
liehalf of the railway company, as the rule 
was not directed to them. In re Billings ami 
Township of (Jloueester, 10 V. C. It. 273.

Mandamus to Pass -Demand.]—Before 
I lie court will grant a mandamus to n muni
cipal corporation to pass or submit to the elec
tors a by-law granting a railway bonus, a dis
tinct demand upon and refusal by the corpora
tion to pass or submit the by-law must be 
shewn. In this case, upon the facts :—Held, 
not to lie sufficiently made out. Re Peek and 
County of Peterborough, 34 V. C. R. 129.
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- Inlrrrut of Munici/iality.] — The 
North Kimvoe Railway Company is incorpor
ated I»y 37 Viet. c. "»4, (O.), s. 23 of which 
enacts "that any municipal corporation “ which 
may lie interested in securing the construction 
of tin- sa ill railway, or through any part of 
which, or near which, the railway or works of 
tin- sa ill iiimiainy shall pass or he situate," 
may aiil the company hy giving money hy way 
of bonus: provided that no such aid shall lie 
given except after the passing of a by-law for 
the purpose and the adoption thereof by the 
ratepayer-. It.' 21 tin- proper petition, as 
prescribed in that section, shall first lie pre
sented to the council, expressing the desire to 
aid the railway, and stating in what way and 
for what amount, “ and the council shall, 
within six weeks after the receipt of such pe
tition by the clerk of the municipality, in
troduce a by-law to the effect petitioned for. 
and submit the same for the approval of the 
qualified voters." The company were empower
ed I-- construct a railway from ltarrie or some 
other point on tin- line of the Northern Rail
way. passing through certain named town
ships. to l’enetanguishene, and to extend It 
from some point in the township of Vespra to 
connect with the Northern, or with the To
ronto. Grey, and Bruce Railway. A by-law 
to aid the company by a bonus of $100,000, 
reciting that tin- city of Toronto was inter
ested in securing a railway connection with 
the townships through which the line would 
pass, was introduced, on a proper petition, 
and read twice in the council ; but on motion 
to go into committee on the by-law it was re
solved, by a vote of fourteen to seven, that it 
would Is- unwise, in view of the large increase 
of the city debt, to incur further liability to 
aid a railway totally disconnected with the 
city and more than sixty miles from it: and 
that the council, in the interest of the 
citizens, felt it to Is- their duty to refuse to 
submit it to the ratepayers :- -Held, that the 
council should not lx- compelled to submit the 
by-law ; and a rule nisi for a mandamus was 
discharged with costs. Semble, that it was 
for tin- council to decide whether the corpora
tion were •• interested in securing the con
struction of the railway :" but that if it was 
a question for the court, the materials before 
them would not warrant a decision in the 
affirmative, Qua-re. whether the provisional 
directors of the company had any status to 
warrant their application for such writ. 
Kemble, that at all events tla- by-law submit
ted should contain proper conditions as to the 
expenditure of the money, Ace., as contemplated 
by the statute. In r> A m ill simcoo It. 11'. 
Co. ami City of Toronto, lit I 1'. C. R. 101.

Petition for—Portion of County.] — By 
the statute incorporating the company, it was 
enacted that if fifty persons, at least, of Un
qualified ratepayer- within the portion of the 
county affected by the railway should petition 
for the passage of » by-law granting aid to 
the undertaking, the council should pass such 
by-law. subject to the vote of the qualified 
ratepayers of such portion of the county : 
Held, not necessary to make the by-law valid 
that the petition should be signed by a pro
portion of the fifty persons from each locality 
in the portion of the county affected. A peti
tion to a municipal council prayed for tin* 
passage of a by-law granting aid to a railway 
company, to be charged on a specified section 
of the county. In the section so specified 
were situated two villages, both of which were 
incorporated, but they were not named in Re

petition or in the by-law :—Held, no objection 
to the by-law. II vet (iirüliinbury v. Situent, 
20 Gr. 211.

Powers of Connty Council. | — Held, 
that s. 2 of the Act under which the by-law 
in question was passed by the county of Bruce 
to aid the Wellington, Grey, and Bruce It. W. 
Co.. .‘11 Viet. c. 13 (O.t. was wide enough 
to include county municipalities, and that the 
by-law was therefore not ultra vires. In re 
Uibton and County of Brucc. ‘20 V. V. 398.

Powers of Town Council — tluarantee
Injunction.] Under 44 x 16 Viet. c. 4". « 

2 IQ. I, passed on a petition of the Quebec 
Central R. W. Co., after notice given by them, 
asking for an amendment to their charter, the 
town of Ix-vis passed a by-law guaranteeing 
to pay to the Quebec Central R. W. Co. the 
whole cost of expropriation for the right of 
way for the extension of the railway to the 
deep water of the St. Lawrence river, over and 
above $3U.<MJU. Appellants, living ratepayers 
of the town of Ix-vis, applied for and obtain
ed an injunction to stay further proceedings 
on this by-law, on the ground of its illegality. 
The proviso in s. 2 of the Act under which tIn
corporation of the town of Ix-vis contended 
that the by-law was authorized, is as follows : 
" Provided that within thirty days from the 
■auction of tin- present Act, the corporation 
of the town of I^evis furnishes the said com
pany with its said guarantee and obligation to 
pay all excess over $3U.UUU of the cost of ex
propriation for lie- right of way." 1!.\ the 
Act of incorporation of the town of jjevis, 
no power or authority is given to the corpora 
tion to give such guarantee. The statute 44 
& 4ft Viet. o. 40 ( Q. > was passed on the 
30th June, 1881 ; and the by-law forming the 
guarantee was passed on the 27th July follow
ing :—Held, that the statute in question did 
not authorize the corporation of Levis to im
pose burdens upon the municipality which 
were not authorized by their Act of incorpora
tion or other special legislative authority, and 
therefore the by-law was invalid, and the 
injunction must be sustained, Quebec II art 
hou*t Co. v. Lena. 11 S. C. R. 000.

Powers of Township Council - Rail- 
un y not in Bxixtencc.] — The Act incor
porating the municipality of Shuniah. gave 
it all the powers of townships under the 
general municipal law. and in other sec
tions authorized the council to make assess
ment for necessary expenses, and for the 
establishment of a lock-up house, and the 
salary of a constable Held, that this lan
guage <iid not prohibit tie- council from paw
ing » by-law granting a bonus to a railway 
company, as tin* right of doing so when exer
cised rendered the payments under it neces
sary expenses. The fact that the railway in
tended to lie benefited was not named, and 
was really not in existence when the vote on 
the question was to be taken, constituted no 
objection to the passing of a by-law for the 
purpose. I ickira v. Sliuniali, 22 Gr. 410.

Submission to Ratepayers -Bribery— 
Mandamus.]—Held.that where a by-law grant
ing a bonus to a railway company lias been 
carried by the electors, a municipal council 
may refuse finally to pass it because its adop
tion has been procured by bribery, and may 
set up such bribery in answer to an application 
for a mandamus. QtURt, whether it must bt
■hewn, as it was here, that enough votera ha
been bribed to destroy the majority. Kemble.
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11,at a mniiilamus should not be granted at the 
any railway company or person 

: . !„ hem-tited by such by-law. where a single 
,. • ,,f iinhi-ry or corruption has been brought 

.. in the applicant. In to Eangdon ami 
v ,, .1 uni tu,n It. IV. Vo. and Township 

of \>thur. 45 V. C. It. 47.

Cantina Vote.] In 1880, before the 
; v nf hi Viet. c. 18 (O.i, a municipal 

1 with the view of granting a bonus to 
i way company, caused to be submitted 

! , •!,■• vote of tin* ratepayers a by-law to raise 
> f.»r that purpose. At the voting there- 

: I," Miles for ami against it were equal. 
i ! iIn- clerk of tlie municipality, who also 

as returning officer, orally gave a 
a ng vote in favour of the by-law:—Held,

: h. the judgment in 11 <). it. ."{02, that s. 
l.vj ,,f the Municipal Act, It. S. <). 1877 c. 
171. is not applicable to the case of voting on 

! law, and therefore the casting vote of 
dk was a nullity, and the by-law did 

receive the assent of the electors of the 
■ p.ilin within the meaning of It. S. O. 

ls77 . 174. s. :tl7 : as such a defect could not
(..■ ( 11red by promulgation of the by-law. 
Held, also, following Canada Atlantic v.

awa, 12 A. It. 234. ami S. C.. 12 S C. It. 
177 tlmi the by-law was had for non-compli- 

• with s._330 of the Municipal Act, It. S. 
it 1^77 c. 171. the section corresponding with 
* -I*' of 3ti Viet. c. 48. Canada Atlantic It. 
H i v. Township of Cambridge, 14 A. it.

aid

|M,U

Iniunction.] - Where the corpora- 
a town weie about submitting to the 
the ratepayers a by-law authorizing 

! h hour commissioners of that town to 
! •bentures to the amount of $75,000 to 

n completing a railway, but which deben- 
!> corporation had not legally the 

r of directing to be issued, the court re- 
1 the corporation from proceeding to 

c li_ vote, lit tin v. Tuicn of Curt Mope,

1 T- a municipality lias legally a right to 
-- i b\ law granting a sum of money, it 

• hi iiremature to apply to restrain the 
1,1 1 being submitted to the ratepayers, as 

-bt refuse to approve of the by-law. 
II I’own of I'ort llope. 22 <ir. 273. dis- 

d Victors v. slum mh. 22 Qr. 410,

Uaioritg,] — Held, that a “ ma- 
|he «‘lectors referred to in the Hail- 

1 Vi "f 1850 I 22 Viet. C. pi, 88. 75. 71 i l, 
.Municipal Act of 1800. s. 100, s.-s.

I to assent to a by-law, is not an 
• majority of all the existing qualified 

1 - but a majority «if those coming for-
M.ir. ■Itnkins v. County of Elgin, 

1 I’. ••2.1; Erwin v. Township of Town-

"■ Itc McAmy and Municipality of 
12 V. C. It. Utt.

X < " **ity /or.] — A by-law of a 
"incil. in aid of a railway, to the 

S2U.INHI, which had not been sub- 
1 be ratepayers under the Munici]ial 

' was on iliat ground quasheil.
■ a»d County of Wentworth, 22

X-./i" -liribery.] —In giving notice 
i by-law granting aid to a rall- 

: iny for the approval of the rate-

I payers the officers (whose duty it was to 
give such notice l had not posted up the 
clauses of the Municipal Act in reference to 
bribery, in the manner required by the Act: 
—Held, no ground for quashing the by-law. 
11 cat Owillimbury v. Bimcoe, 20 Ur. 211.

----- -— Premature Vote—Consideration by
I Council.] — A by-law was submitted to the 

council of a city, under 30 Viet. c. 4,8 i(>. t, 
for the purpose of granting a bonus to a rail
way then in course of construction, and after 
consideration by the council it was ordered to 
be submitted to the ratepayers for their vote. 
By the notice published in accordance with 
the provisions of the statute such by-law was 
to be taken into consideration by the council 
nfter one month from its lirst publication on 

: the 24th September. 1873. The vote of the 
ratepayers was in favour of the by-law. and 
on 20th October a motion was made in the 
council "that it be read a second ami third 
time, which was carried, and the by-law pass
ed. The mayor, however, refused to sign 
it. on the ground that its consideration was 
premature: and on 5th November the same 
motion was made and the by-law was re
jected. Nothing more was done in the mat
ter until April, 1874, when a motion was 
again made before the council that such by
law be read a second and third time, which 
motion was. on this occasion, carried. At this 
meeting a copy only of the by-law was before 
the council, the original having been mislaid, 
and it was not fourni until after the com
mencement of this suit. When it was found 
it was discovered that the copy voted on by 
the ratepayers contained, by mistake of the 
printers, a date for the by-law to come into 
operation different from that of the original. 
In 1883 an action was brought against the 
corporation of the city for the delivery of 
the debentures provided for by the by-law,

I in which suit the question of the validity 
of the whole proceeding was raised:—Held, 
that the vote of 20th November, 1873, was 
premature, and not in conformity with the 
provisions of s. 231 of the Municipal Act; 
that the mayor properly refused to sign it, 
and that without such signature the by-law 

I was invalid under s. 220. 2. That the council 
had power to consider the by-law on the 5th 
November. 1873. and the matter was then 
disposed of. 3. That the proceedings of 7th 

I April, 1874, were void for two reasons. One, 
that the by-law was not considered by the 
council to which it was first submitted as 
Provided by s. 230, which is to he construed 

, ns meaning the council elected for the year.
I nml not the same corporation: and the other!
| that the by-law passed in 1874 was not the 

same as that submitted, there being a differ
ence in the «laies. Semble, thaï the func- 

I lions of a municipality in considering a 
by-law after it has been voted on by the rate
payers are not ministerial only, hilt the by
law can he confirmed or rejected irrespective 
of the favourable vote. Canada Atlantic 
It. IV. Co. v. City of Ottawa. 12 S. <’. R. 
305, 14 A. It. 230, 8 O. It. 201.

---------- Publication—Omissions — Notice.]
—14 & 15 Viet. c. 51. s. 18, directs that 
a copy of the by-law (to take stock in a rail
way company! shall he inserted at least four 
times in each newspaper printed within the 
limits of the municipality; hut the court re
fused to quash a by-law under which a large 
sum hail been borrowed, because it had been 
published three times only in one of two 
pupers. A full copy of the by-law was not
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published. hut. nt tin* limp of passing. a clause 
wus added appointing the day on which it 
should ciiiiip into operation, and directing that 
tin- ih'lit should he pa.vaille within twenty 
years from that day. while in another clause 
the debentures were made payable in twenty 
years from their dates;- lldd. that, whether
ii tV ir> vi. i. i. 51, «. is. •«.-**. a.
Vid. c. 22. s. 2. '. s. I, were to govern, this 
was an irn nularily tor which they were 
not bound to quash. It is sufficient, under 
14 iV IT* Viet. c. 51. S. 1S. that the manner of 
ascertaining the consent of the electors should 
be prescribed by a notice attached to the pro
posed by-law when published, though the Act 
says that it shall he determined by the by-law. 
/.*. Kuullun and Tumi of 1‘cterhuruuyh, Itl V.

within the time previously fixed :—Held, re
versing the judgment in 45 V. <\ It. 3irj, 
that the (Irand .1 unction Railway being a 
local work of the Province of Ontario, the 
Act 33 Viet. e. Ô3 (H i was ultra vires the 
Dominion Parliament, and that the company 
were therefore not in existence when the de
fendants granted llie bonus, or when the Act 
34 Vid. c. 4M (O. t. validating the by-law, 
was passed : and as .‘IT Viet. c. 43 IO. t, 
which was the first Act by a legislature hav
ing power to incorporate them, did m-t 
huaii/.e I lie by-law in favour of the plain
tiffs. they were not entitled to a mandamus to 
cotii|N'l ihe delivery of the debentures. I{c 
iimml -I tiiul ion /»*. II. 1 u. and in unlit of 
I’l Iiliorumili, t; A. It. See N. ('., S S.

I’ulilinitioii Seal.]- Held, that the 
notice of a by law for the granting of aid by 
a municipality to a railway company, should 
lie published in accordance with the provisions 
of the Municipal Acts. Held, also, that the 
objection to a by-law that it was not sealed 
when submitted to the electors, was unten
able. ,link in* v. (omity ui hi y in. _t V. 1'

Sir In n Ituh mill Cil if of Oilmen, '«!.■{ 
I*, 32. puli let; In re l.luyd and < urpora- 

lion of I'ihlerslie, If I", (\ It. 235; In re Can- 
inia l'niIrai It. H . <'o. ami Krotcn. 35 V. < 
It. 3'.tU; In re Stratford and IIurun II. \V. Vu. 
ami County of 1‘erlh. 38 l ". ( It. 113 ; In f> 
Ureal H e*lern II. IV. Vu. and Totcnship of 
\urth I'ayuya. 33 C. I*. 28, pott (c).

Validating Statute- Effect of—Manda 
mu». | My is Viet. c. 33. the tira ltd .1 unction 
It. \V. Co., whose railway was to run from the 
town of IVlerhorough to Toronto, was. with 
certain other companies, incorporated with 
the (irand Trunk It. W. Co. Not having I teen 
built within the stipulated time, the charterjof 
the former company expired, and in May. 1870. 
the tirand Trunk It. W. Co. having refused 
to eonstruct it. an Act was passed by the 
Dominion Parliament. 33 Viet. c. 53. die 
sociating the work from the (irand Trunk 
It. \V. Co., and reviving the charter of the 
(irand Junction It. W. Co. It directed that 
all the corporate powers originally vested in 
that company should he vested in certain per
sons. who should exercise the same as fully 
as the persons named in the original charter 
could have done, and extended the time for 
construction. On the 23rd November of the 
same year, the ratepayers of the defendant 
municipality voted in favour of granting the 
company a bonus of $75.000, hut the h.v-law 
was never read a third time. At the time the 
municipality had no power to grant a bonus 
to a railway company, but siihs«N|iivntly in 
1871. by 34 Viet. c. 48 (0.1, the by-law was 
declared as valid ns if it had been rend a 
third time. It was declared to he binding on 
tlie corporation, and they were directed to act 
upon it. and issue debentures, as if it had 
been proposed after the Act. On the same 
day the municipal law was amended so as to 
empower all municipalities to grant aid for 
similar purposes. 37 Viet. c. 43 tO.i was 
then passed, amending and consolidating the 
Ac's relating to the plaintiffs' railway, hut it 
did not expressly give retrospective validity 
to anything that had been done, or mention 
llie by law. and by Viet. c. 71 MM. the 
time for completion was further extended, 
and it was directed that none of the by-la we 
should lapse by reason of non-completion

Validity of By-law SI a tub < llcfeel* 
uf Turin lh i/inlnC ion. | The Act incorpor
ating the railway company contained provi- 
sioii- re-pecting boniM-s grained to it by 
municipalities not found in the .Municipal 
Aci : Held, that such special Act was not 
restrictive of I he .Municipal Act, and it was 
only iici•cs.ary that ilie provisions of tlie latter 
should lie followed to pass a valid by-law 
granting such a bonus. Held, that all <!•- 
iciis ol form in the h.v-law were cured by 
44 Viet. c. 24. s. 28 ((►.». providing for regis
try of h.v-laws and requiring tin application 
in quash io In- made within three months 
after Mich registry. Kiekford v. ’Totcn of 
ilia Ilium. It# 8. ('. It. 23.*».

(Ill Term a uml Conditions of Aid.

Certificate of Engineer Complianc 
Ih'bi nlitrcit.]—Held, that under 34 Vid. c.
18 i u. i the Grand Junction 1*. W. Co. was 
recognized as an incorporated company ; other
wise that it was actually incorporated by 37 
Viet. c. 43 (O.t : the effect of the two Acts 
being to give to the company so incorporated 
the benefit of u by-law of the respondent cor
poration, which, under certain conditions, pro
vided a bonus for the railway. Held, fur
ther, that under the Act of 1871 the said h.v- 
law was legal, valid, and binding on the cor
poration. but that the railway company had 
nut, on the evidence, complied with the condi
tions precedent. The stipulated certificate of 
the chief engineer had not been produced, and 
although, under paragraph .8 of the by-law, 
debentures might Is* delivered to trustees with
out a certificate, that applied to a time when 
the debentures or their proceeds were to lie 
held in suspense, not to a time when the 
trusts were spent and the payment, if made 
at all. should he made direct to the company. 
Judgment in 13 A. it. 420 affirmed, tii I 
.In n el in n II. II. Co. v. County of 1‘eti rbur- 
ouyh. 13 App. Cas. J3U.

Commencement of Work—llrcavh— 
Crtenxion of Time—Mandamus— \ el ion. | — 
l"pon an application for a mandamus t>> a 
township corporation to make and deliver to 
trustees certain debentures for #20.000 author
ized by two by-laws of the corporation grant
ing aid to a railway company, it was argued 
that the company had lost all claim to SIS.inwi, 
if not to the whole of the bonus, by non- 
commencement ol their road. On the other 
hand, the company contended that by certain 
agreements with the corporation, and by 
several statutes extending the time for com
mencement, their right to the debentures was
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! : ..M-rvril : lli-l«l. that such right, depending , 
i 11,iii in.liters of contract, should not lie deter*

■ 111min such an application, hut h.v suit
, i : ...... rdiuary way ; and the application was

.... . witii costs. Ite London. Huron.
ihuii It. II. <'o. mol Township of Hast

86 r B. 88.

- Breach—Forfeiture—Debentures — 
Parties.]- The county of Blmcoe had under 
a |.\ law, ]uissed under .'55 Viet. c. tWi, s. 15. I 
i--1,'.| ilehentures for $300,000 to aid in the I 
i .ustruction of the Hamilton and North 
\V, Merit 11. W. < 'u. (see West (Iwillimhury i 
, Sinicoe. -0 Ur. 211,) but, by reason of | 
iln neglect of the company to commence the I 
nu I way within the time limited, their charter i 
had become forfeited, and tlie by-law under 
vs Kieli tin- debentures had been issued had j 
i h' refore In-come void, whereupon one of the |
i. ...ii'liips which had joined in the petition for 
i ‘ passing of the by-law, filed a bill against

i tilway company, the county, and trustees 
.if debentures, seeking to restrain the trns- 

from selling or parting with the deben- 
imes and to have the same banded back to I
i counts : Held, on demurrer by the 

• 111 : y. i ii that the township bad not any
mi •rest to maintain such a suit ; and (2) that
ii. - oirporation of the county was the proper : 
party to institute proceedings. Township of i
ii <i u illinihiini v. Hamilton anil Vorth 
It i * ter n It. 11. to.. 23 Ur. 383.

Compliance — Debentures.] — A 
municipal corporation having passed a by- 
lav. Living a certain sum in debentures by 
way of bonus to a railway company, the com
pany executed a bond to the township re
viling that the township bad agreed to give 
ili.• bonus on condition (amongst other thingsi 

sixtj continuous miles of the mud should 
be built within two years; that the debentures 

i | not be disposed of by the company un
til the contracts bad been let and the work 
. ..amn-nced ; and that if the road were not 
commenced and built as mentioned, the de
bentures should be returned to the munici- 
pa.by ; and the condition of the bond was, 
ili •! in case of failure the company would, on

pay over to the township the sum of 
,<".o,i mi I. nr return the debentures. The con- 
ti'i. :> having been let and the work com- 

"I as stipulated :—Held, in view of the 
instrument, that the company should 

i‘"t he restrained from disposing of the de- 
I" i lies before the completion of the work.
I .1*hip of IIrock v. Toronto and A luissing 
It. II. t o.. 17 Ur. 425.

t uni pi in nee — Sufficiency.] — A 
'1 hy-law was passed on the 12th Decent* 
1873, to aid a railway company by a 

1 of $80.UU0, and to issue debentures 
under the clauses of the Municipal 

isT."i then in force. The by-law n*
■ I that the debentures should not lie de-

.... I 'p the trustees appointed to receive
'inil the company should have agreed 

• amount thereof should lie wholly ex- 
1 upon the construction of the line 
i tin- county : that seventy-five per cent.

■ mount should Ik- advanced as the work 
v.'d on the engineer's certificate, and 

’•'h'uce -m completion of the road; and 
b-- portions of the railway within the 

1 ■ should he commenced within one and 
d within three years from the passing 
bv-law. On application for a mandn- 

" the county to deliver these debentures

to the trustees, it appeared that on the 24th 
November. 1S74. the company, by agreement, 
with the county, after reciting the by-law. 
covenanted to commence that part of the road 
within the county in one and-complete it in 
three years from the passing of the by-laxv : 
and that they would only ask for the proceeds 
of the debentures, as to seventy-live per cent, 
thereof “to pay for work done and expenses 
incurred during the progress of said work 
within the county, and as to twenty-five per 
cent, thereof to pay for work done and ex
penses incurred on finally completing said rail
way within ila* county ; and that tlu> whole 
proceeds of the debentures should lie expend
ed in the construction of the said railway 
within the county, and not otherwise or else
where.” This agreement was banded to the 
warden on the 7th Ih-eember. 1N74. t within 
five days of the time limited by the by-law 
for commencing the work l. but was not exe
cuted by the county, and on the same day i lie 
debentures were demanded. The company bad 
in that month made some purchases of rights 
of way. On the 4th December they entered 
into a contract with one C. for the construc
tion of fourteen miles of the road within the 
county, to be begun within five days and com
pleted by 1st September, 1873. but it contain
ed a clause enabling the company to suspend 
the work at any time without being liable for 
damages. C. began work on the loth Decem
ber. and continued till the 15th February, 
1875, for which he received about $800. lie 
was told that he must begin hy tin- 12th 
December in order to enable the company to 
get the debentures. The company had not 
filed their plans and survey as directed hy the 
Railway Act. < S. < '. c. (Ml, without which 
they had no authority to begin their work, 
and were bound to no particular route;— 
Held, in tin- Queen’s bench, that tin- company 
were not entitled to the mandamus, for they 
had not legally located their line, and were 
bound to no route : they had no pi w-r to 
la-gin the work as they had done ; and from 
all the facts, more fully stated in the case, 
it appeared that they had not done so ,n good 
faith. Semble, that there was not a sufficient 
variance between the agreement required by 
the by-law and that executed by the company 
to have alone furnished an answer to the ap
plication. though they were not clearly iden
tical. Qua-re, whether, before ordering tin* de
bentures to la- handed over, the court could 
have required more stock to lie called in. 
Semble, not ; but it was suggi-sti-d that the 
by-law should provide for this : and that to 
carry such by-laws a certain proportion of the 
whole nuuilier of votes of the locality should 
be required. The court of appeal being 
equally divided, this judgment was affirmed 
without costs. In re Stratford and Huron 
It. IV. Co. and County of Perth, 38 U. V. It. 
112.

Completion of Work—Breach—Cause.\
Under 81 Viet. c. i, a township municipal

ity passed a by-law granting n bonus to a 
railway company. it|am the express condition 
that the delamtures securing such sum suould 
lie deposited with the treasurer of the Pro
vince as custodian for the company, hut the 
same were not to la- delivered to the com
pany. unless and until the railway should 
within two years la* fully completed and in 
running order, and regular trains had passed 
over the road, and tin- company Itad performed 
certain other stipulated works; in all of 
which the company made default. In a 
suit h.v the municipality seeking to restrain
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the treasurer from delivering up the didien- 
lures to the company Mold, that time was
of il......ssence of tne transaction, and that
the company having, no matter from what 
cause, failed to complete the work In the
manner stipulated for, the plaintiffs were en
titled to receive hack the dehentlives. Totcn- 
«In,, „f l.iitlii r v. Hood. 10 (ir. 348.

-------- Change of Circumstances.]—The
railway company were Imuml by their ori
ginal charter to commence within three years, 
and to finish the road within eight years, 
which they failed lo do within the specified 
time : Held, affirming the decisions in 8 (>.
I! 183, 201. that the plaintiffs were not in 
a position to enforce the delivery of the 
debentures after the lapse of nine years from 
the passing of the by-law. when a total change 
of circumstances had taken place, and when 
the period fixed by the plaintiffs’ charter for 
the completion of the railway had expired. 
Canada Ulantie If. 11'. Co. v. City of Oi
ta ira. 12 A. It. 234.

Compliance (hi an—f)c bait urea.]—
A municipal corporation, under the authority 
of a by-law, issued and handed to the treas- 1 
tirer of the Province of (Quebec .$50.000 of 
their debentures as a subsidy to a railway 
company, the same to he paid over to the 
company in the manner and subject to the 
same conditions in which the government pro
vincial subsidy was payable under 44 & 45 
Viet. c. 2. s. 111. viz., ” when the road was 
completed and in good running order to 11n
satisfaction of the lieutenant-governor in 
council.” The debentures were signed by S. 
M.. who was elected warden and look and 
held possession of the office after W. .1. 1*. 
had orally resigned the position. In an 
action brought by the railway company to re
cover from the treasurer of the Province the 
.$50.1 HH l debentures after the government 
bonus had been paid, in which action the 
municipal corporation was mise en cause as 
a co-defendant, the Provincial treasurer 
pleaded by demurrer only, which was over
ruled. and the county of Pontine pleaded gen
eral denial and that the debentures were il
legally signed :—Held, that the debentures 
signed by the warden de facto were perfectly 
legal. 2. That ns the provincial treasurer 
had admitted h.v his pleadings that the road 
had been completed to the satisfaction of the 
lieutenant-governor in council, the onus was 
on the municipal corporation, mise en cause, 
to prove that the government had not acted 
in conformity with the statute. County of 
Contiac v. Ross, 17 S. C. It. 400.

--------  Impossibility of Compliance—Man
damus.]—A railway charter provided that on 
receiving certain petitions the corporation of 
the county, &c.. should submit to the electors 
a by-law to aid the company h.v a bonus, and 
should deliver to trustees the debentures for
any such bonus when granted. The com
pany, as an inducement to the passing of such 
a by-law. gave a bond conditioned to build 
their road within a certain time, and to repay 
the bonus to the county in the event of their 
ceasing within twenty-one years to be an 
Independent company. Under the facts, the 
court refused a mandamus to compel the cor
poration to hand over the debentures to the 
trustees appointed to receive them, there be
ing ground for apprehension, owing to the 
delay, that the bond could not be performed ; 
but the rule was discharged without costs.
and without prejudice to a further applica

tion. In rc Hamilton and A"orth-Western If. 
IV. Co. and County of Ilulton, 31) U. C. It. D3.

Completion of Part of Railway—Com
plianee- Mandamus- Parties.\—A township 
corporation passed a by-law. that the reeve 
should make out debentures not exceeding
$5,000, which should lie sealed with the cor 
pornte seal, and signed bv him and the treas
urer : and that, provided the grading of de
fendants' railway should be completed to a 
certain point by a day mentioned, the reeve 
should subscribe for shares in defendants' 
company to the extent of .$5,000, on behalf of 
the corporation, and deliver the debentures 
to the company in payment therefor. By 3*5 
Viet. e. OS | O.i, the by-law was confirmed. 
On application for a mandamus to the reeve 
to make such subscription anil delivery : 
Ibid, un necessary to shew an agreement by 
the municipality to lake the stock, or a writ
ten subscription, or to make the treasurer 
or the corporation parties to the application : 
and on the affidavits the mandamus was 
granted with costs. In rc Canada Central 
If. IV. Co. and Urotcn, 35 U. C. It. 31)0.

Independence of Railway - Hrcarl, — 
Liquidated Damages.] In 1874 the county of 
llallon gave to the Hamilton and North- 
Western 1 taihvay Company a bonus of 
$05.000 to he used in the construction of the 
railway, upon the condition that the company 
should remain " independent ” for twenty-one 
years. In 1S88 the Hamilton and North- 
Western Railway Company became (as was 
on the facts held I in effect merged in the 
<5 ini ml Trunk Railway Company, and ceased 
to lie an independent line :—Held, that there 
had been a breach of the condition entitling 
the plaintiffs to recover the whole amount 
of the bonus as lii|uidated damages. Comity 
of Ifalton v. (hand Trunk It. IV. Co.. IP A. 
R. 252. Affirmed by the Supreme Court, 
21 S. r R. 7115.

Maintenance of Railway —Future Per
formance—Debentures.)—Held, that a deben
ture being a negotiable instrument, a rail
way company that has complied with all
the conditions precedent stated in the
by-law to the issuing and delivery of 
debentures granted by a municipality, is en
titled to said debentures, free from any decla
ration on their face of conditions mentioned 
in the by-law to be performed in future, rack 
as the future keeping up of the road. &c. : 
art municipal code. i’an«i, of St. 
Ctsairc v. McFarlunc, 14 8. C. It. 738.

Maintenance of Shops—Change of Cir
cumstances.]—A railway company, having 
obtained a bonus from the plaintiffs upon con
dition that its machine shops should be " lo
cated and maintained ” within the city limits, 
did so erect and maintain them for some years, 
until authorized h.v legislation it amalgamated 
with and lost its identity in another compativ, 
all the engagements and agreements oi the 
amalgamating companies being preserved. 
The amalgamated company was afterwards 
leased in perpetuity to a much larger railway 
company, who removed the shops outside the 
city limita :—Held, that, although all engage
ments and agreements made by the original
compan.v were preserved, the amalgamation 
and leasing in perpetuity by the larger com
pany of the smaller under the authority of
parliament imposed new relatione ........ the
amalgamated road which worked a change in
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tlip policy ns to tho site nnd size of the mn- 
, lune shops, a mi 1 hat the engagement had 
been satisfied by tin- maintenance of the snid 
shops by the original company during its inde-
i. t ’..i.-iit - xistence. City of Toronto v. Ontario 
,U„I VK-t.c /.*. IV. Co.. 22 <>. It. ,'144.

Maintenance of Station» - Erection— 
tdation.|- One of the conditions in 

the agreement to he performed by the railway 
lumieiny was “to construct at or near the 
i i.pe r of (’idborne and William streets (in 
i h itliam ) a freight nnd passenger station 

necessary accommodai Ion, connected 
bv switches, sidings, or otherwise with said 
road " upon the council of the town passing 

\ law granting a necessary right of way :
I I' M, that such condition was not com

plied with, by the erection of a station build- 
ing not used, nor intended to be used, nnd for 
\\1m proper officers, such as station master,
ii. ket agent. &<•., were not appointed. The 
v,..I I- " all necessary accommodation in the 
condition required that grounds and yards 
su tit- lent for freight and passenger traffic in

; - • ile station were used should be provided, 
v. Toicn of Chatham, Hi 8. C. It.

Establishment — lies ,/ ini ica ta — 
i' "/■ .hi . | Ity agreement bearing date the 
r."i Xla.x. 1X7.‘I. the defendants, in considéra- 
lion of a bonus of $itUO.IHN) granted to them 
by a section of the county of Slmcoe, of 
» ! , the township of Nottawasaga forms a
par. covenanted with the plaintiffs to (among 

thing' i " erect, build, and complete 
go...i and sufficient and suitable station build- 
in lor passengers and freight " at five cer
tain places within the township : to “ establish 
at • h of the places hereinbefore mentioned 
reg ir wax stations and to “ well and suf- 

■ " inlx keep and maintain the said live sta
tions above mentioned with all suitable, ne- 

- and proper buildings, as the business 
•h........ capable of being done at the said sta
tions respectively may require, for seven years 
after the trains shall have commenced to 
run on the said road and (to) undertake to 
do i In- passenger and freight business of the 
county at said stations." By a further agree- 
n ■ iii nearing date the 2i»th May, 1878, the de- 
t■ • •l ints, in consideration of a bonus of $20,- 
INMI. granted to them by the plaintiffs, cove
nanted with the plaintiffs to " erect, build, 
and 1 "inplete good and sufficient and suitable 
Mai;oii buildings for passengers and freight 
on tie- line of the said railway at the several 
ldie1 - following in the snid township." five 
places being specified, nnd to “ establish at 
• "f such places regular way stations." 

1 agreement provided that the route of the 
"i tin* railway through the township as 

I in the former agreement might In* de- 
1 d from to such an extent as to admit of 

' stations being placed at the pointa men- 
"d in the second agreement, nnd provided 

1 dor that it should not be incumbent on 
!! d' lciulants to erect stations at the places 

ned in the former agreement, "but that 
hu es herein defined for stations shall be 

l"‘ in substitution for the places men- 
in such former agreement." The de

fected stations at the points speci- 
"f these stations being respectively 

•V. G., and X. Trains commenced to 
" line in the year 187!). In 1880 the 
li'ing dissatisfied with the mode in 

" ''niions at <i. and N. weie being 
d. brought an action against the de

fendants for specific performance of the agree
ments. In this action a consent decree was 
pronounced and an injunction granted re
straining the defendants from censing to main
tain the stations except in a certain manner ill 
the decree specified. The decree contained no 
limitation or other provision as to the time 
during which the stations were to lie main
tained, though this question had lieeu raised at 
the hearing of the action. In ISSU, after the 
expiration of the seven years, the defendant 
made changes in their mode of maintaining 
the station at A. and kept it open for about 
four hours a day only. The plaintiffs were 
dissatisfied, and this action was thereupon 
brought by them to compel specific perform
ance of the agreements Held, that the word 
“establish," does not in itself mean " maintain 
and use forever;" that the seven years limita
tion applied to the substituted stations, and 
that the defendants were not bound to main
tain them after the expiration of that time. 
Bickford v. Town of Chatham, 14 A. It. 112, 
Id S. C. It. 2d."., Jessup v. Grand Trunk It. 
XV. Co.. 7 A. It. 12d, and Gcnuyeuu v. Great 
Western It. XV. Co., d A. It. 412, considered. 
Wallace v. Great Western It. XX'. Co., d A. It. 
41. distinguished. Held. also, that the decree 
in the former action did not constitute the 
question of the seven years' limitation res 
judicata, there being no adjudication on that 
question : and in any event an adjudication on 
that question being unnecessary at the date 
of the former action. Concha v. Concha, 11 
App. Cas. 541, considered and followed. At 
the trial evidence was admitted on behalf of 
the plaintiffs of representations made by direc
tors of the defendant company, at meetings 
held to consider the question of granting tin* 
second bonus, to the effect that by the second 
agreement the defendants would be bound to 
maintain the stations for all time:—Held, that 
this evidence was clearly inadmissible. 'J'oicn- 
shiy of A ottairasaya v. Hamilton and Sorth 
W estern li. IV. Co., 10 A. It. .72.

---------Erection — Injunction — Specific
Performance.]—In consideration of a bonus 
granted by the plaintiffs, a railway company 
covenanted "to erect and maintain a jiernmnent 
freight and passenger station ” at G. Shortly 
afterwards the road was leased, with notice of 
this agreement, to defendants, who discon
tinued G, as a regular station, having no offi
cer of the company to sell tickets or make 
arrangements for despatching or receiving 
freight, but merely stopping there when there 
were any passengers to Is* let down or taken 
up:—Held, affirming the decree in 25 Gr. 8(1, 
llint the mere erection of the station was not a 
fulfilment of the covenant, and that the muni
cipality was entitled to have it specifically per
formed. The decree, which enjoined the de
fendants from allowing any of their ordinary 
freight, accommodation, express, or mail 
trains, other than special trains, to pass with
out stopping for the purpose of taking up or 
letting down passengers, was varied by limit
ing it to such trains ns are usually stopped at 
ordinary stations. Tounshiy of Wallace v. 
tireat Western U. IV. Co., ,'t A. It. 44.

—------- Esc of Line by Others—Validity. ]
—The conditions agreed upon in this case 
were, that the defendants should grant nnd 
continue to the Great Western H. XX’. Co., the 
Grand Trunk It. XX". Co., and the Canada 
Southern It. XX’. Co., equal privileges ns to 
working nnd using defendants’ railway : that 
defendants should have a siding and flag sta
tion at or near to two named villages on their
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line: ami should must* or procure tin* Cirimd 
Trunk 1 c. \V. Co. to erect it station ni or near 
n iiiiincil point of intersection: Held, tlmt 
tiles*- conditions were all legal and valid : and 
that defendants, having received the deben
tures for the bonus, could not object that such 
agreement was ultra vires. County (if llahli- 
iii mut \. II n w it Inn iiml X orth Western It. II.
Co.. c. i*. 22».

Obtaining Other Aid llrinili -Frefcr- 
4 in i lldinlx 11 iiin r. I A proposed by-law lor 
grant ing a bonus of SI I.inhi was assented to 
by the ratepayers of the township of Eldon; 
aiid. to induce the council afterwards to ratify 
the by-law. the company entered into a bond, 
that if certain other townships should deliver 
to the company certain debentures expected 
from them, the company would give to Eldon 
Jjtti.iMH) of preferential bonds of the company : 
the company having a limited statutory auth
ority to issue preferential bonds " for raising 
motley to prosecute the undertaking." One of 
the townships failed to give the debentures ex
pected from it. and the company, instead of 
giving its preferential bonds to Eldon, gave to 
the municipality an ordinary bond for the 
ÿti.iNMi ;—Held, that the company had no au
thority to give its preferential bonds in order 
to carry out its bargain with the municipal 
council : that the default of one of the other 
townships to give the debentures expected 
from it. disentitled Eldon to demand preferen
tial bonds from the company, even if the com
pany had had authority to grant them; and 
• hat the giving of the bond which the company 
did give, was no waiver of the objection, as an 
answer to the municipality’s demand of pre
ferential bonds. 'Township nf Eldon v. To
ronto nnd A ipissiny li. II . Co., 21 (ir. 3l)ti.

Obtaining Whole Sum Itreaeli--Sta- 
I Him n li< In I .\ A railway and harbour com- 
pan.v gaie a bond to the town council of \\\, 
i ccii lug that the council had agreed to lend 
them t’Jô.iMHt to assist in coiisiniciing their 
railway, and conditioned that the company 
should not expend the loan, nor begin to con
st met their road, until the whole sum noce<- 
snr,\ to complete it from W. to l’ort 1 •.. should
I.....btained : Held, that there w a> nothing in
11* \ ivl. c. 71 to relieve defendants from lia
bility 11f a previous breach of this condition, 
/on ii a/ H iiiidxliirli v. \\ oodstoek mnl Luke 
E, n IE II . Co.. Ill V. C. It. l it’..

Running Trains Hreaeh—Damages.]— 
Where a railway company, in breach of a con
tract entered into by them, in consideration of 
a large amount of debentures given them by 
the plaintiffs, to run trains from the eastern 
part of the city of St. T. to the western part, 
ceased to run such trains;—Held, on a refer
ence as to damages, that though the actual de
preciation of property in the western part of 
the city resulting therefrom was a matter per
taining to the property owners, and not to the 
cii>. yet the lessened taxation resulting from 
siu h depreciation was not too remote a fact 
for consideration on the reference, and such n 
loss in taxation which could lie traced to or 
reasonably connected with the company’s de
fault formed a yearly standard which might 
be capitalised so as to fairly represent the 
money compensation to which the plaintiffs 
were entitled. Slated broadly the inquiry was 
how much less lienefit had been received by 
the municipality by reason of the railway ser
vice at one station being discontinued:—Con
stat, that the personal loss or inconvenience

suffered by travellers or citizens from the 
abandonment of the station, or the actual de
preciation in value of the land Individually 
owned in that neighbourhood, could not be 
reckoned as constituents |ier sc of the damages 
suffered by the corporation. Held, also, that 
if the railway company admitted that they 
would never again run trains to the western 
end of the city, the damages should be assess
ed once for all. which might be done either by 
iixing one sum. or by directing a yearly pay
ment. city of tit. Thomas v. Credit I alley
li. II . i 15 <*. R «78.

Specific Performance of Conditions
Damages- UiUcnlun s.\— By an agreement be
tween the E. iV II. Railway Company and the 
town of C. the latter agreed to pass a by-law 
granting a bonus to the company in aid of the 
construction of a railway, subject to the per
formance of certain specified conditions. The 
by-law subsequently approved by the ratepay
ers, and passed by the council of the toxvu, 
did not contain all the conditions of the agree
ment. In an action against the town to com- 
pel the delivery of debentures for the amount 
of the bonus the defendants pleaded non per
formance of the conditions of the agreement as 
justifying the withholding of the debentures, 
and, by way of counterclaim, prayed specific 
per for mu     such conditions by the plain
tiffs:—Held, that the title to the debentures 
did not depend upon prior performance of con
ditions in the agreement not included in the 
by-law, but upon performance of those in the 
by-law alone, and the latter having been com
plied with the debentures should issue. (2) 
Tlujt specific performance was not an appro
priate remedy in such a case, and the defend
ants could only claim damages for noii-|>er- 
foruiance. (1$l Semble, also, that the claim of 
defendants for damages could lie disposed of 
in this action under the counterclaim, and 
there should Is* a reference to assess the same. 
Ilul,lord v. Town of l'liaIlium, 111 U. R. 257, 
14 A. R. 32. HI S. V. it. 235.

Statutory Power to Make Condi
tions. | By 32 Viet. c. 30, s. 7 IO. i. munici
palities were authorized to aid the Hamilton 
and Erie Railway Company, subsequently in
corporated with defendants, by way of bonus, 
subject to such restrictions and conditions as 
might lie mutually agreed upon between the 
municipality and the directors of the railway; 
and by 34 Viet. c. 41. amending this Act, the 
county were authorized, on the petition of 
certain townships and villages of the county, 
to grant hitch aid. and issue the debentures of 
the county payable by special rates and us-ess- 
meiiis in mii h townships, tVc. :—Held, that the 
powers given by the first Act to agree as to 
the conditions on which such aid should he 
granted, would apply to aid granted under the 
subsequent Act. Count y of lliildimund v. 
Hamilton und Sortit II intern H. IV. Co., 27 
C. 1*. 22».

Sec City of St. Thomas x. Credit Valley li. 
IV. Co.. 7 O. R. 332, 12 A R. 273; lie (hand 
Junction li. IV. Co. and County of Feterbor- 
ouyli, U A. R. 331 ». » ,S. V. R. 7tl.

(c) Other Cases.

Assessment - Future Ha to — Repeal of 
Il y-lair. | — The corporation of the township 
of North Cayuga, under 33 Viet. c. 33, s. 18
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in , miurporeting “ Tho Canada Air I.ine 
l;, ,i Company." passed a by-law writing 
I: -unite. mill that the railway bail been 
l„, .iifil m North Cayuga, ami provided that 
„H ii„. rial pmiM-rty uf tbr rumpany in the 
imMi'liip should In- rated at #12 iwr acre (tlie 
tli. ii avi-rage ratel. for 50 wars. This by- 

va< Mihsi-i|iii-ntl> ri-|M-ali‘il. but it did not 
a|,i„.ar that ti|ion tin- faith of it the applicant*
I i.| in fai t altered tln-ir position, or done any- 
11,11,u whi<-h they otlierwise would not have 
,iand tlie railway was being constructed 
ii.i-Mi'igli tin- township In-fore it was passed :— 
||. Id. -.ii an application to quash tlie repealing 
|.\ i«, that the court under the circuinstances 
i . il.| uni interfere. In re ( ! rca I Western II. 
U > ... mill Tuinmhiii of Sorth Cayuga, 23 C. 
1* 28.

Debentures Contract for—Enfantnient 
llnin il y— Action -Mandamus.']—As the un

dertaking entered into by the municipal cor
poration contained in tin- by-law for granting 
a I...mis to a railway company, is in the nature 
of a contract entered into with the company 
for the delivery to it of debentures upon con
ditions stated in the by-law, the only way in 
Ontario in which delivery to trustees on be
ll : ..f the company can be enforced, before 
the ' unpany shall have acquired a right to 
tie- actual receipt and benefit of them by ful- 
i 'M of the conditions nrescribed in the by
law. is by an action under the provisions of 
tin- statutes in force then regulating the pro
ceedings in actions, and not by summary pro
cess l.\ motion for the old prerogative writ of 
inaii l units, which the writ of mandamus ob
tainable on motion without action still is. 
A*, d rainl Junction II. IV. Co. and Count g of 
/'• h/borough, 8 S. C. it. 7t$.

Held, following Ite (Irand Junction It. XV. 
md County of Peterborough, 8 8. <\ It. 

7'i. that a writ of maiidnuius to compel the 
is-m- of debentures by a municipal corpora
tion under a by-law in aid of a railway, will 
not I»- granted upon motion, but the applicant 
t bring his action. In re Canada Atlantic
II U Co. v. Township of Cambridge. O. It.

Vo//» rt of Municipality to /Mirer— 
lim "nji.1. |- -The corporation of the county of 
1 " 1 a under the authority of a by-law under-

■ deliver to the Montreal. Ottawa, and 
Wi-t'Tii Railway Company, for stink sub
s' r I by them. 2.U00 debentures of the cor- 
I iiiin of #l«m each, payable twenty-live 
>■ i from date and bearing six per cent, in-

and subsequently, without any valid 
a reason, refused ami neglected to issue 

M.l d' bent lires, in an action brought by the 
in.' against the corporation solely for 

‘g«-s for their neglect and refusal to issue 
l"b"iitures : Held, that the corporation, 
from its liability for tlie amount of the 

and interest thereon, waa liable
■ ms. 1.0417», 1,072, 1.8441. anil 1,841.

' • : ,r damages for breach of the covenant. 
1 ../ Ottawa v. Montreal. Ottawa, and
*«'•-« It. IV. Co., 14 8. c. it. ite.

Railway Contractors — Lien — 
’ '/ I Ity It; Viet. cc. 22 and 124. and IS

1 Id. certain municipalities were uu-
i" issue debentures under by-laws to 

•i the construction of a railway. The 
'"is for building the road agreed with 

impnny to take part of their rémunéra- 
t n in these debentures, and the work having

been commenced certain debentures were issued
to the company. The contractors afterwards
failed to carry on the works, ami disputes hav
ing arisen Is*tween them and tin* company, all 
matters in difference were left to arbitration, 
and an award made in favour of the contrac
tors for £27,1104. payable by instalments. One 
instalment being in arrear. the contractors 
filed a bill to have tlie debentures delivered 
over to them in the proportion stipulated for 
according to the contract :— Held. that, al
though the contractors would have been en
titled to a specific lien on these debentures 
under tln-ir original agreement, the reference 
and award in their favour for a money pay
ment precluded them from that relief ; and a 
demurrer for want of equity was allowed. 
Syk< * v. Il roek ville and Ottawa It. IV. Co., W 
(ir. II.

--------  Seizure liy Sheriff — Agreement—
Trust. |—The municipality of It., being inter
ested in tin* completion of a railway, by a by
law agreed to lend the company, in municipal 
loan fund debentures, £100,4km. for securing 
the repayment of which the company executed 
to tin* municipality a mortgage on all their 
property, which, by a statute, was declared to 
be valid and binding as well against all the 
property of the company already owned by 
them as* that which they might afterward* ac
quire; and which, by a subsequent agreement 
made for the settlement of certain suits mold
ing between the parties, it was agreed should 
Is* advanced to the company in certain pro- 
porlions as the work progressed. In compli
ance with a requisition of tlie company for 
funds, "for work done, and material furnished, 
and right of way. for the use of the rail
way." the municipal council directed their 
bankers to hand over to the company an 
amount of the debentures, which, upon their 
Is-ing ham ed over, were immediately seized 
by the sliei iff. under all execution at the suit 
of the haul ers. I'pon a bill tiled for the de
livery up of the debenture* : -Held. that, so 
far as the i.-heiitures were required for the 
payment of the right of way. rolling stock 
ready to be delivered, and other materials not 
yet become the pro|ierty of the company, they 
were impressed with a trust to In* applied by 
the company to the payment of those demands. 
Ùrockville v. Sherwood, 7 Ijr. 2*. 17.

Dominion Railway. | Held, following „ 
Canada Atlantic it. XV. Co. v. City of Ottawa,
8 O. It. 2U1, 12 A. It. 234. that under s. .Vit», 
S.-S. 4, of till- Municipal Act. U. S. 4». 1877 c. 
174, a grant by way of bonus may be made to 
a Houiiniou railway. Canada Atlantic It. IV. 
Co. v. Township of Cambridge, 11 O. It. 882.

Grant by Municipality to Individual
—Repayment.]—A by-law granting $1.<I0I1 to 
an individual, in consideration of his having, 
at tlie instance of tin* corporation, advanced 
that amount in aid of a railway:—Held, had, 
for it was not a grant to a railway, and it 
had not lieen assented to by the electors, 
ijua-re, whether without such assent the cor
poration could grant a bonus to a railway out 
of surplus funds in hand. In re Hate and 
City «/ Ottawa. 2.'! 4‘. 1*. 112.

Grant of Land Expressly Appropri
ated for Public Purposes.)—See In re
Itronson and City of Ottawa, 1 U. 11. 417».

Liability of Municipality to Crown —
Relearn from Statutee.] Where • township
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municipality advanced a large sum of money 
in a railway company under the provisions of 
the Consolidated Municipal Loan Fund Act. 
ami some of the stockholders of the company 
were afterwards released from their liability 
by an Act passed nearly eighteen months after 
the works on the road were stopped for want 
of funds, and new companies were formed un
der that and subsequent Acts of the legislu- 
ture, which released the new corporations from 
tlie construction of the original line of road, 
until a new line had been constructed, and it 
appeared that there was no immediate pro
spect of such a result :—Held, that the muni
cipality wen* not released from their liability 
to the Crown. A’oricich v. Atlormy-Gmcrul, 
2 K. Ac A. 541.

Sic Hip pin» v. Town of Whitby. -<• V. C. 
It. lit Mi : 1/ieh ic v. Eric and Huron It. IV. Co..

11. Amalgamation of Railways.

Decree -Enforcement against Amalgamat- 
iil Company.]- l’art of the consideration for 
the right of way over plaintiff's land was that 
tli.' company, the Belleville and North Hast 
ings Railway Company, should construct a ; 
cattle-pass under the railway, for the use of j 
the plaintiff. The company refused to con
struct the pass, whereupon the plaintiff, on the ! 
30th April. 1880, filed a hill in chancery ! 
against them to enforce the agreement, to j 
which the company on the 13th September, j 
1880, filed an answer, and on the 13th Novem- I 
her a decree was obtained by consent to con
struct it on certain terms specified therein.
In March, 1870. the Acts 42 Viet. ce. 53 and 
57 (O.l were passed, authorizing the Relie- j 
ville and North Hastings Railway Company j 
and the defendants to enter into an agreement I 
for amalgamation subject to the ratification 
and approval of a majority of the shareholders | 
of said companies, at public meetings called 
for that purpose. On the 20th June, 1880, 
an agreement was entered into for the atnalga- ; 
mat ion of the two companies under defendants’ I 
name, which was on the same day ratified and 
approved of by the res|M*ctive shareholders. 
The plaintiff had no notice or knowledge of 
the deed of amalgamation, or of its contents. 
On the 4th March. 1881. the Act 44 Viet. c. 
08 (O.l was passed, by s. 1 of which the said 
deed of amalgamation was declared legal and ; 
valid, and it was enacted that the two | 
companies should be amalgamated and , 
united, under the defendants' name, in the 
terms of the said deed. The decree not 
having been carried ont» the plaintiff i 
brought this action against the defendants | 
to enforce it:—Held, that there was no com- j 
plete amalgamation of the two companies un- I 
til the passing of 44 Viet. c. <14 (O.), so that 
the Belleville and North Hastings Railway ! 
Company had not ceased to exist when the de- I 
cree was made, which was therefore legal and ! 
valid : and that the plaintiff was entitled to I 
maintain this action to enforce it against the | 
defendants. Eargcy v. (jrand Junction If. IV. 
Co.. 4 O. K. 232.

Provisional Directors Hand of—lion us 
- Conditions Liability to Perform.]—By the 
bond of a railway company, executed by its | 
provisional directors, in consideration of a 
bonus in aid of the railway, the company I 
agreed to erect and maintain workshops in a i 
certain town during the operation of the rail

way. The company, after certain changes of 
name, amalgamated with other companies and 
formed a larger one under another name, which 
latter company, although it had agreed to do 
so. ceased to so maintain the workshops. This 
last mentioned company subsequently amalga
mated with and became part of the defendants’ 
system, and by the amalgamation the defend
ants Ix-came responsible for all liabilities of 
the other companies : Held, that tin* bond of 
the provisional directors was a corporate act 
binding on the company's successors, and, by 
consequence on the defendants, who had ac
quired the road: that the road, though it 
formed part <>f a larger railway connection 
represented by the defendants, was still 
in operation, and. as the contract was 
t<i maintain the workshops during the opera
tion of the railway, it remained a binding 
engagement ; and a reference to ascer
tain the damages, if any. for breach of the 
covenant, was directed. Town of Whitby v. 
Grand Trunk It. 11. t'o., 32 O. R. 99.

See Joins v. Canada Central It. IV. Co.. 40 
L*. C. R. 250; Itc Urand J unction It. IV. Co. 
v. County -»/ Peterborough, •; A. R. 839,

See ante I. 2 (hi.

III. Assessment of Railways.

See In re flnat Western It. IV. Co., 1 L. 
J. I7v N. ('.. 2 I,. .1. 193: N. C.. 4 L. J 23: 
firent Western It. IV. Co. v. Itouse. 15 V. 0. 
R. HIS; Municipality of London v. (lient 
Western H. IV. Co., Ri V. C. R. 500; S. C„ 17 
U. C. It. 202; Ituffalo and Lake Huron It. IV. 
Co. v. Town of Goderich. 21 V. C. It. 97; 
city of Toronto v. Great Western It. IV. Co., 
25 U. C. R. 570; Gnat IYistirn It. IV. Co. V. 
Itugers, 27 V. C. It. 214: 8'. C., 29 V. C. It. 
245 ; In re Great Western It. IV. Co. and 
Township of Xortli Cayuga, 23 C. P. 28: In 
re Canadian Pacific It. IV. Co. and City of 
Toronto, 23 A. It. 250; Canadian Pacifie It.
IV. Co. v. City of Quebec, Grand Trunk It. 
IV. Co. v. City of Quebec, 30 S. C. It. 73; 
Xiagaru Tails Park and Hirer It. IV. Co. v. 
'Town of Xiagara, 31 O. It. 29.

See Assessment and Taxes, II.—Muni
cipal CORPORATIONS, XVI. 1.

IV. Ronds ok I ikdextukes.

(See also ante I.)
J. Issue of.

Illegal Issue Condition Precedent 
Validating statute. ] -See City of Quebec 
Quebec Central R. IV. Co., 10 S. C. It. 503.

Issue in Blank —Subsequent Insertion of 
Payer's Xante—Xegofiation.)—The C. 1‘. and 
M. Railway Company being authorized by 38 
Viet. c. 47 (0,1 to issue preferential deben
tures. the holders of which, it was enacted, 
might, on default in payment, obtain a fore
closure or sale of the railway by suit in chan
cery. the directors passed a by-law enacting 
that such debentures should he issued under 
the seal of the company, and should “ be 
negotiated from time to time as the proceeds 
thereof shall he required for the purposes of 
the company by the managing director.”
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I Mii'titim-s wore accordingly issued in 

nk. mid handed to the managing director. 
... subsequently, the railway company 

l„ nir indebted to the plaintiffs, delivered 
, .plain of them to the latter, as security for 

.la-lit. The debentures were in the fol- 
debenture No.

The ('. I*, and M. Railway Company owes the 
I'.iink of Toronto, or order, the sum of $1,000 

In ten years . . . with Interest at 
, H-'lii per eeiil. per annum, payable half-yearly. 
mu presentation of the proper coupons hereto 
, imbed. The name “Bank of Toronto” 

- i,.a filled in until about the time of de- 
iu.iy in the plaintiffs, who now brought this 

■ i fur an account of what was due under 
ii,e (Iels'iitures and payment, or, in default, a 

I'v il, uin i of the property of the com- 
11 eld, that the debentures were valid,

: i judgment must go as asked. The strict 
in - nf ihe common law relating to deeds are 
i 1 applieahle to such debentures, but rather 
ti.e rules of the law merchant relating to nego-
• it'll* securities. But if this were not so, the

: lint the name Bank of Toronto was not 
; hi until delivery to the plaintiffs did not 

e debentures void : it would come with
in that class of cases where deeds have been 
!' I iimin| notwithstanding an alteration or 
>ul>' ipient addition, because, at the time of 
••v > m ion, there was something which could 
: ' !»■ ascertained, and was therefore to is*

: up afterwards. Here, however, there 
\* i- no execution, which imports delivery, 

r in the time when the name was filled in. 
Held, also, that, although the debentures 

• tv under wal, this did not detract from their 
*.mi.inter, which was rather that of promis* 
-"!•> unies than of mortgages; and though the 
A i made them a charge on all the property 

n mipaiiy, with a right to foreclosure and 
was something superinduced upon 

ii" -eurity hy virtue of the statute. Held, 
further, that the company having issued the 
;• i up * in blank and handed them to the 
i.V ming director, who was also secretary and 
ti-1- m r. to Ik- dealt with by him at his dia- 
1 o''"ii, he was empowered to complete them 
! insertion of the obligee'* name, and the 
""‘•|nih> would lie estopped from relying on 
-.* h defence* as the above. Held, lastly, that
• i-n.mil as il np|ieared that these- debenture* 
- * iv ili'ljvered «ith a view to facilitate the

"iiy's operations in getting out and dis- 
- : uii*. the main branch of its business, 

tin- ex us a “negotiation" of them “for the 
! *.;'*•'> of currying on the company's busi- 
i . and so within the meaning of the afore- 

Act and by-law. Bank uf Toronto v. 
1 Peterborough. und Marmora U. It".
• 7 U. It. 1.

il. Payment of Interest.

Coupon — Presentment—Pleading.]—De- 
" ii on a bond, whereby defendants cove- 
1 1(1 pay It., or the holder, at. &e.. £200, 

mil inti-rest thereon semi annually, on 
i x at the (lore Bank of the warrants 
i" the bond annexed, and that the 

- liccaiue the holders, and have always 
i- uly and willing to deliver said war- 

"• Xe„ hut £12 for interest is now due:
11 . bail, in not averring an actual de-

: "r an offer to deliver the warrants 
nk. Osborne v. Preston and Berlin 

•' < •LI v. P. 241.

The plaintiffs sued for interest on two bonds 
made by defendants on the 27th January, 
1855, for the payment to the plaintiffs or 
order of the principal money named, on the 1st 
November, 1N.V». at the agency of the Bank of 
I'pfier Canada in Hamilton, together with in
terest thereon. Both count* alleged that, al
though defendants pnid the pritv-in.il on the 
2ttlh January, 18111, with interest up to the 
1st November, 180,1, yet they had not paid any 
interest after that day. in the second count 
it was averred that the bond was in defend
ants' possession and cancelled by them, and 
the plaintiffs therefore could not present it 
on the day appointed for payment; and that 
on that day defendants hud no money at the 
agency, and gave no instruction to the man
ager there to pay. Defendants pleaded, to 
tlie first count, that they were always -eu-ly to 
pay the principal and interest according to the 
bond, and did pay the same when presen led, 
hut that the bond was not presented at the 
said agency on the day appointed for payment, 
nor ill any other time: and that defendants 
never owed nor covenanted to pay the | h.in- 
tiffs interest after that day. when they wire 
ready to pay both principal and interest. And 
to tin- second count, that they hail money at 
the said agency to pay the bond, hut the plain
tiff* had no one there, nor was any one there 
on that day or at any time after to veevi-v 
the saine: and that tlicv ' ever owed. 4fcr.. ta< 
in the last pleat :—Held, both pleas good : and 
that the omission to aver presentment in the 
first count was cured by the plea. At the 
trial it appeared that the bond declared on in 
the first count lmd never been in the plaintiffs' 
custody, having been retained at their request 
by defendants' solicitor, and it was proved 
that when the homls fell due, and up to July, 
1857, defendants had funds at the amner out 
of which they would have been paiel if pre
sented:—Held, tlmt the pleas were proved;
that defendants were not liable to pay interest 
after the bond* matured; and that the Judge 
properly directed a verdict in their favour. 
Mcbonald v. (Ireut Western B. II". Co., 21 U. 
C. 1(. 22».

-------- Presentment — Pleading — Assign
ment—Equities—Forfeiture.]—A declaration 
alleged that defendant*, by their bond or de- 
Itenture, &c., did bind themselves, &<*.. to pay
the bearer of the aald debenture on. &<*.. $i,-
000, and interest thereon half-yearly at seven 
per cent, per annum on tlie 1st March and 
September, at a named place, on presentation 
of the proper “coupons" therefor, and then 
annexed to the said bond, &<-. : that the- defend
ant* delivered the bond to C. & Co., who there
by became the lawful holders of the said bond 
and coupons ; that after the making of the 
said bond the coupon for $35, being the instal
ment of interest due 1st September, 1873, was 
duly presented at the said place, and was not 
paid, hut was dishonoured, and payment re
fused; and that the said coupon* and all 
claims in respect thereof have been assigned 
to the plaintiff, who now sues for the recovery 
of the amount thereof : — Held, declaration 
bad, for that it did not nppenr what a "cou
pon " was, or that its assignment alone gave 
any right of action, iii«- covenant to pay inter
est being contained in tlie bond. Ale lit n;ie v. 
Montreal and City of Ottawa Junction It. W. 
Co.. 27 C. P. 224.

By s. 13 of 34 Viet. c. 47 (D.l, the defend
ants' Act of incorporation, they were empow
ered to issue bonds or debenture* in such form
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«ml amount, «ml payable at such times ami 
places « s lin* directors might from liim* to 
time appoint. &c. : ami by 35 Viet. <•. 13, s. - 
ill. i, ih<- Immis or debentures of coriiorntion* 
made payable to lienrer. or any ihtsoii named 
therein a* hearer, may he transmitted hy de
livery. ami such transfer shall vest the prop
erty ilie..... . in ilie holder, to enable him to
maintain an action in his own name. lie 
fendants issued bonds or debentures, with tam
pons attached for the payment of the interest 
half-yearly, payable tu bearer, and delivered 
them to f. .V Cu., the contractors fur the build
ing of the road. The coupons for the lirst in
stalment uf interest not having been paid, the 
plaintiff brought an action thereon, alleging tin 
assignment to him. ami that he was the lawful 
holder thereof: Held, that the plaintiff held 
the coupon# freed from any equities arising be
tween the defendants and & Co. under an 
agreement creating a charge upon such in
struments. ami « plea setting up the forfeiture 
of such debentures under sm li agreement, was 
held bad. S. lilt ('. V. 333.

Interest in Arrear Itemnly At Inch- 
vn ul of Ih bts Itccciver.]- So long ns a rail
way company is u going concern, bondholders 
whose bond* are a general charge on the under
taking have no right, even although interest on 
these bonds is in arrear, to seize, or take, or 
sell, or foreclose any part of the property of 
the company. Their remedy is the appoint
ment of a receiver. The bondholders of the 
defendants in thi* case were held not entitled 
io the moneys claimed by them, which were 
the earnings of the road deposited in a l.unk, 
and which had been attached by judgment 
creditors of the road. Decision in IS ( t. It. 
r.Sl rev ersed. Phelps V. St. I atliarinix mill 
A my am Central It. IV. Co., Ill ( t. It. 501.

Sec Itv ThoniHun ami Victoria It. IV. Co.,
h i\ it. nu, poet a.

3. liiijht of Bondholdera to Register mid Vo/e.

Creditors -Ihiivcry of Debentures to— 
.1/midmnun. | A trustee held certain deben
tures of u railway company on trust to se
cure certain creditors of the company for ad
vances made by them, which debentures were 
to be handed over to the creditors for sale, 
upon the company making default in payment 
of the advances. The company made default, 
and the debentures were delivered over to 
the creditors:- Held, that the creditors were 
entitled under 34 Viet. c. 43. #. 33 (tl.i, to be 
registered as holders of the debentures, to en
able them to qualify and vote for director*: 
and that a mandamus should issue to compel 
the company so to register them. In re Thom
son mid I ictoriu It. II . Co., 8 V. It. 433.

Default of Interest —Proof of.)—To an 
application for a mandamus to compel a rail
way company to register bonds, it was ob
jected that it did not appear that the company 
had made default in payment of the interest, 
the coupon# not being shewn to have been 
presented at the place named for payment :— 
lleld, that the fact of the company never hav
ing been ready to pay them there or elsewhere, 
was a sufficient answer to their objection. He 
Thomson mid I ivtoria It. It". Co., 1) P. It. 
111».

Demand Officer of Company.]—A de
mand upon a railway company to register the

bonds was held sufficiently made upon the as
sistant secretary, who. it was shewn, perform
ed all the duties of the secretary's office. /,*. 
Thomson mid I ictoriu It. II". Co., Il I*. |{.mi.

Transferee Production of Transfer»— 
Mmidmnus. |— O.. being the holder of fourteen 
bonds of the railway company, issued on 1st 
May. 187(1. payable on 1st .Tannary, 1881, 
with interest meanwhile half-yearly at six per 
cent, per annum, requested the secretary of 
tIn* company to register the bonds under 39 
Viet. c. ôti i O.i This the secretary refused to 
do unless the intermediate transfers were pro
duced and registered at the same time:— 
Held, that the secretary was bound to regis
ter the bonds without the production or regis
tration of the transfers, ami a summons for 
a mandamus was made absolute with costs. 
In rc Osier and Toronto, linn, mid Brun l{. 
H". <’o., 8 P. It. BlHl.

The Canadian ltank of Commerce received 
from M. It. A: Co., bankers in London, binds 
of tin- T.. H.. and It. Railway Company, to 
the amount of £lor>,NUrt, represented by M. R. 
& Co. as belonging to different persons named, 
and tendered them for registration at the rail
way office, in order that these iiersons might 
vote thereon. The secretary of the railway 
company registered such of the bonds as stood 
in the names of the original holders, but refus
ed to register the others unless written trans
fers from the original holders were produced: 
—Held, that the company should register the 
bonds without the production of the transféra; 
that tin1 proof of title iu the alleged owners 
was sufficient : that the issue of script in Lou
don as representing the bonds formed no ob
ject ion; and a mandamus to register the hotels 
was granted. In n Johnson and Toronto, 
Un y. mid Bruce It. IV. Co., 8 P. R. 635.

If the holders of railway bonds desire 
to acquire the right of voting thereon un
der the Act, all the transfers must be 
evidenced in such a way as to enable the 
company to register them in the same manner 
as they register shares. No special provision 
by by-law for the registration of such bonds 
is requisite. It is enough that the bondhold
ers on tlie application for a mandamus should 
make out a priniA facie title, and the mere 
fuel that they were directors of the company 
was held no objection, it not being denied that 
they had done xvliat was necessary under 37 
Viet. c. ($3, s. 35 (U. i, to entitle them to be
come holders, lie Thomson and l ictoriu It. 
It . t’e„ y P. R. Hi*.

Vote» A umber o/.]--By the Act of Incur 
juration of u railway company, every share- 
mlder was entitled to one vote for every share 
held by him. It was provided by the same 
Act. that if the interest on the bond# issued 
by the company should he in arrear all hold
ers of bonus should have the same right uf 
voting and qualification for directors us were 
attached to shareholders :—lleld, that 'he 
bondholders were not entitled to more than 
one vote on each bond. Bunting v. Laidlaic, 
8 P. R. 538.

---------  Special Meeting—Questions \ rising
at—Agreement.]- Under a statute which en
acted that, In the event at any time of the in
terest upon the bonds of a railway company 
remaining unpaid and owing, then, at the next 
general meeting of the company all holders of
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bond* should hitvo and posse** the same rights 
..I. i prix ih-gos. and qualifications for directors, 

i.>r \tiling, as are attached to shnrehold- 
,ii>\ii|ot| that the bonds, and any trans- 

i- i inTeof, should have been first registered 
. -.aine manner as wits provided for the 

_• -n ation of shares : Held, that the words 
: the next general meeting " were merely 

iino of I lie earliest period at which the 
i 'Pi• >Idei's might vote, and that the statute 

t require a new registration in order to 
ml., the bondholders to vote at any suhse-
. 1,1 ..... . so long as the interest remain-

.-.i ' paid. Held. also, that the bondholders"
• _ ! i" vote was not limited to the right of 

for directors, but that they had the 
iil'Iii to vote on all subjects properly coming 

:1111 * a seiiernl annual meeting upon which 
...r> I 'dders might vote. And where a subse- 

' statute extended the bondholders’ right 
..i ns to " special meetings —Held, also, 

•: v ill., bondholders had the like right to 
v-.i. ..a all subjects coming before “ special 
i ..-■tins'." Where a statute authorized the 
mil"ax company to enter into agreement 
« itli aux other company, for leasing or xvork- 

. ii- line, provided that assent thereto should 
U‘ si'eit by at least txvo-thirds of the share- 

id. i> present, or represented by proxy, at 
me. i mg specially called for the purpose : 

Ib id, that the word “ shareholder ” must be 
i pi « ted to include all who were entitled to 

.is shareholders, xvhich included bond- 
■.d'Ts. Held, also, that the registered bond- 

. .;.|. i- were entitled to vote at a special mect- 
ius called for the purpose of obtaining the as
sent of tli.. shareholders to such an urrnnge- 

• nt■ on the question of its adoption. In re 
"-.I and Toronto. Urey, and itruce H. W.
' s I'. It. ."itMl, and In re Johnson and To- 

Urey. and Itruce It. W. Co., ib. IViô. fol- 
Ibdd. also, that the votes of registered 

""■Iders having been rejected, the arrtmge- 
. ihough confirmed by two-thirds of the 

.al shareholders present, or represented. 
' nevertheless not properly confirmed xvitli- 
■i" meaning of the statute, and an action 

tap'd -pecilic performance of tin* a gree
ns dismissed, Ili'mlrie v. tirnnd Trunk 

II < lira ml Trunk It. II. Co. v.
On //. nml Itruce If. 11 . t o., 2 < t. It. 

HI.

4. Trustee* fur Itondholder*.

Possession of Railway — Liability — 
'"ini i’laitn—In paid I Vm/or.J— in vir- 

the provision of a trust conveyance,
- a first lien, privilege, and mortgage 

a i fie rnilxvay property, franchise, and
1 Mitions thereto of the South Eastern 

'■ 1 ' Company, and executed under the
' tv of 4o & 44 Viet. c. 41* fQ.i. and 

11 - *•• lict. c. 415 ( Q. i. the trustees of the 
• a- took possession of the railway, 

t ' brought against the trustees after 
ook isissession, by the iipiiellauts. for 

fia-e price of certain cars and other 
'oik used for o|N>rnting the road.

■ r xxork done for and materials deliv- 
1 tfi" company after the execution of 

ol trust, hut liefore the trustees took
■ the railw as : Held, that the

- xx ere not liable. 2. That the ap-
iheir privilege of unpaid vendors 

a- and rolling stock as against the
... 'iiuse such privilege cannot be ex-

■ II movables become immovable by 
•it las was the result with regard

to the cars and rolling stock in this case i, and 
the immovable to which the movables are at
tached is in possession of a third party or is 
hypothecated : art. -U17, C. C. 3. Hut, even 
considered as movables, such cars anil rolling 
stock became affected and charged by virtue 
of tlie statute and mortgage made thereunder, 
as security to the bondholders, with right of 
priority over all other creditors, including 
the privileged unpaid vendors. II allbrulii' 
x. Turn ill. Ontario < ur and Foundry Vu. x. 
Furuill, lb S. C. K. I.

Security Second Murtyugec—Furchati 
Hanks.\ W. having agreed to advance money 
to a railway company for completion of its 
road, an agreement was executed by which, 
after a recital that W. had so agreed and that 
a bank had undertaken to discount W.’s notes 
indorsed bv E. to enable W. to procure the 
money to in- advanced, the railxvay compan.x 
appointed said bank its attorney Irrevocable, 
in case the company should fail to repay the 
advances a* agreed, to receive the bonds of 
the company ton which W. held security* 
from a t rust company with which they were 
deposited, it ml sell the same to the best ad
vantage. applying the proceeds ns set out in 
the agreement. The railway company did 
nor. repay W. us agreed, and the bank ob
tained tin- bonds from tin- trust company, and 
having threatened to sell the same, tin- com
pany, by its manager, xx rote to E. and W. a 
letter requesting that the sale bv not car
ried out. but that the bank should substitute 
E. and W. as the attorneys irrevocable of the 
company for such sale, under a provision in 
the aforesaid agreement, and if that were 
done, the company agmid that K. and W. 
should have the sole and absolute right to sell 
the bonds for the price and in the manner 
they should deem l .est in the interest of all 
concerned, and apply the proceeds in a speci
fied manner, ami also agreed to do certain 
other tilings to further secure the repayment 
of the moneys advanced. K. and NX", agreed 
to this, and extended the time for payment 
of their claim, and made further advances, 
and. as the last mentioned agreement auth
orized, they re-hy|ioiheeated the bonds to the 
bank on certain terms. At the expiration of 
the extended time the railway company again 
made default in myment, and notice was 
given them by the hank that the bonds xvould 
be sold unless the debt was paid on a certain 
day named; the company then brought an ac
tion to have such sale restrained : Held, that 
the bank and E. and XV. were respectively first 
and second incumbrancers of the bonds. Iieing 
to all intents and purposes mortgagees, and 
not trustees of the company, in respect there
of. and there xvas no rule of equity forbidding 
the bank to sell or K. and XX'. to purchase un
der that sale. Held, further, that if E. and 
XX'. should purchase at such sale, they would 
become absolute holders of the tioiids and not 
liable to In» redeemed by the company. Held, 
also, that the dealing by the bunk with ihe 
Imnds was authorized by the Hanking Act. 
.Vore Scotia t'entrai If. Il . t'o. v. Ilalifat 
Itankiny t'o., 21 S. 1". It. M*$.

Su ./ones v. Canada Ventral If. M'. f'o., 4<*. 
V. It. 2T.li.

V. ("AKRlAliE OF (iOOPN.

1. Damage* for Los* or Xou-DeHrery. 
Excessive Damages. |—Defendants un

dertook to carry for plaintiffs a quantity of
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uni* to T., which they Uiil. delivering them 
at an elevator there belonging to K., who re
reived tbelli lo hold lor plaintiffs. Of tlie 
quantity thin delivered plnintiffs received part 
before the elevator was destroyed by tire, as 
it subsequently wu. There was n very large 
amount of grain liesides the plaintiff*' in 
the elevator at the time of it* destruction, 
most of which settled down in a conical mass 
on the wharf on which the building stood, 
the remainder falling into the water. Plain
tiffs desired to remove what remained of their
grain, alleging that they could select ll from 
the general mass, from their knowledge of the 
jMirtion of the building in which it hail bet-u 
siorisl; Inn defendants, who wen* the bailees
of the greater part, assumed charge of the 
whole i"i the ueuetit ol all. and Nlwd to 
allow plaintiff* to do so, stating that it would 
Ik» sold for the general benefit, which It ac
cordingly was. when the plaintiffs’ share of 
ilie proceeds was found lo amount to only 
about 82* : Held, that plaintiffs could main
tain trover against defendants in res|iect of 
their grain so disposed of by defendants, in- 
asmuch a- tin- latter prevented plaintiffs from 
removing it if they could tind it. Held, also, 
that this was a case in which no greater 
than the actual damages sustained should 
have l*een ass suied ; and. the jury having 
awarded excessive damages, the court ordered 
a new trial, unless plaintiffs would reduce 
the verdict to sum named. Uotott \
11mini Trunk It. II . Co., 15 C. V. 382.

Evidence of Lose. | Under an averment 
in the declaration of a loss of market of corn 
by delay in carriage;—Held, that evidence of 
!. Ion caused bj the corn sprouting and thua 

détériorâtitig in quality was impr-perly re 
ceixecl. A j/it v. Ituffalu and Lake II man It.

ing ibis, substantial justice would he done by 
allowing the plaintiff the price paid at the 
place of shipping with six fier cent, interest 
added. II onlm v. Canadian pacific It. It . 
Co., 13 O. It. 052.

Value of f.ood* reader.]—Plain
tiff had sold certain goods to M., which were 
at the time lying at defendants* railway sta
tion. and defendants were fully aware of the 
sale. hut. notwithstanding, they contracted 
with plaintiff to carry ami deliver them for 
him as required, and gave him & shipping 
hill accordingly. In an action h.v plaintiff 
against defendants for the non-delivery:— 
11 ••Id, that defendant s could not set up M's 
title1 to the goods ns against the plaintiff. 
It further appeared that beyond the fact 
of M. having notified defendants of his claim, 
and making n demand for the-goods, he did 
nothing to indicate his intention of looking 
lo them for damages, hut in fact sued plain
tiff and recovered the whole amount of his 
claim from him: Held, that the case could 
not he brought within the principle of a 
bailee setting up the jus tort i i against the 
bailor, as there was here no bonA fide de
fending in right and title of such third tier 
son. Held, also, that plaintiff was entitled 
to recover the whole value of the property 
converted, and not merely the difference Im>- 
txveen the price at Hie time of refusal to de
liver ami tender of it back again. The tender 
In question was made in writing by defend
ants* solicitor, two day» before the commis
sion day of the assizes, offering for plain
tiff's acceptance the fifty kegs of butter I tie- 
goods in iiuestiont sold by him to M., and 
for which Nl. hail recovered against him, stat
ing same to lie at T. at plnintiff's own risk:

-Held, wholly illusory, and not to partake of 
any of the incidents of a legal tender. Ilrill 
V. firand I . unit /,* ll . Co.. 20 « '. I*. 410.

Measure of Luaa of Trofifa. | In an ac
tion by plaintiffs against defendants for dam
ages occasioned by the non-delivery of a cer
tain article of machinery contracted to be 
delivered by them for plaintiffs, it appeared 
that no notice had been given at tin- time of 
the contract to the defendants of the news 
sitx lor a promut delivery of the machinery

the nee ll wee to be pul to: lIda
thiit the plaintiffs could only recover the 
valite of the missing article, ami were not en- 
titled lo tIs- loss of profits arising from this 
non-delivery, or the wages of certain workmen 
employed upon the building in which the 
machinery was to lie used. Ituthnn Woollen 
\lnnufiiclurtutj # o. v. (Ireal Western It. W. 
Co.. 18 V. V. 816.

Wilipoliuu. | Where Issues in fail 
were left io a Jury, reserving the question 
of nominal or substantial damages for the 
opinion of the court : Held, that the only 
quest ion for the court was. whether the plain
tiff should In* limited to nominal damages. <>r 
recover the actual value of his goods ; and 
that the question of mitigating the damages 
upon the fads proved eoiild not he considered. 
Itobaon v. Huff ah, and l.ake Huron It. II . 
Co.. 10 i*. V. 270.

Mill man v. (irand Trunk It. IV. Co., 
17 '' I* 115; Crairford v. Ilrrot 11 r*tern It. 
». /, " . Is 1'• 1*. 510: Itroilic v. SortAun 
It. II Co., f, o. R. 1N0: Metiill v. firand 
hunk It. II . Co.. Ilf A. It. 245.

2. Ihficieney in flood« Delivered.

Proof of L rnh are. | I defendants re
ceived 2.1 N Hi bundles of hoop Iron to Is- car
ried to London and delivered at their station 
there to the plaintiffs. On it* arrival, the 
plaintiffs having no agent in London and liv 
ing in Montreal, defendant* sent to them their 
advice notes of the arrival, and unloaded the 
iron in their yard, where it remained for 
nearly three weeks and was Injured by rust 
and exposure : Held, that the defendants as 
common carriers were not liable. Lighten 
bundles were missing, and defendants’ officers, 
not having checked the number taken nut of 
the cars, could only say that if the 2,«mhi 
bundles arrived there it was all placed in the 
yard, ami must have been stolen from there:

Held, that the defendants were liable for 
tin- eighteen bundles Hall v. tlrand Trunk 
H ii Co., 34 l.\ U H M7

-------- Value of floods— Inlereal.]- In nil
action for conversion of onts sold by tin- rail
way company at the place to which they were 
consigned ; Held, that the plaintiff was en
titled to recover as damages the value of the 
outs at that place at the time of conversion; 
but, as there was some difficulty In asvertain-

f hiua Condui t of I’nrtii a. ] - Tin- 
plaintiff shippi-d a number of bundles of iron 
by defendants' railway from Montreal to Lon
don, subject to a condition that on its arrival, 
and on being detached from the train. the 
d'-liverv was io In- complete and the liability 

of defendants to terminate. On the arrival
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of tin* iron ilefondants forthwith vont ilio 
plaintiff advice note* of its arrival, on which 
v ii inflow'll tlu> alsive condition, and from 
wIih Ii it would appear tlint nil-the iron hail 

iriviN! : and requestisl him to send for ir 
11 "tit delay, and notified him that it theme 

for:ii remained at his risk. The plaintiff, who 
wa' i he ticket clerk at the Isindoii station dnr- 
it.u' all the time that the iron was there, saw 
tin- iron and could have counted the bundles 

e sean that they were correct. In- 
• ■:ol. howeier. of doing so and taking it 

away, lie allowed it to remain in n place 
w h'Tc, by un arrangement which had existed 
i i -ome years hetween him and defendants, 

' is accustomed to he placed free of charge 
and for his sole convenience, and where he 
was ciiahled. from time to time, to send for 

i I take such portions as lie required : Held, 
it under these circunistanivs defendants 

"•■I•• not hound to shew that all the iron 
'hipped had in fact arriveil ; that therefore no 
l.al.iiity would attach upon them for nil nl- 
l"U"l deficiency, and. at all events, that this 
point could not he raised in term, as it was 
not taken at the trial. Taylor v. iirand 
Trunk It. 11 . Co., 24 V. M2.

Receipt Stull mi nt of Weiylil— llatuy- 
l'I I < ertain liars and bundles of iron came 
by 'hip from Glasgow to Montreal, consigned
to the plaintiff. 11 is agent gave to defend 
lints’ agent an order to get it from the ship, 
and afterwards received from the latter a 

cipt. specifying the number of bars and 
leu lie, and the gross weight, but with a 
printed notice at the top of it that “rates 
ami weights entered in receipts or shipping 

will not be acknowledged." All the iron 
• "1 l»y defendants for the plaintiff was 
'.•led at (i., hut there was a very consider- 

'Iclicioiicy in the weight. So far as 
appeared, the iron had not been weighed 

i" r on being taken from the ship or uftcr- 
II' Id. affirming the judgment in :m 

I . « It. 1 : it ». that defendants were not es- 
i"pl"s| In iheir statement of weight in the 

■ i' mid were not liable to the plaintiff, 
v. Grand Trunk It. II. ( „., ;n v.

y,lll'^Ln Vrand Trunk It. IV. Co.,

• liability uh Carrier» or Warehousemen.
(u) (. jod* in Company's 11 an house at Des- 

tination.

Dutiable Goods \ otice—Heat ruction by 
I !>• \ -Plaintiff delivered to defendants, ns 
' inn.mi carriers, foreign goods in bond at 
Vu alo to he carried to Brantford, valued 

'' A receipt was given 120th April.
1 '• •or « amongst other tilings i a box at 

1 • tor way station. The contract al-
- 'I was to carry the goods from Buffalo 
' Hr iniford, and there to deposit and keep 

•or the plaintiff, for reward, &r. Kre- 
>. I "'fore defendants' freight station was 

' 1 at Brantford (on the Mb or tlth May. 
Ix,i • “'“l afterwards, the plaintiff applied 

• -"oils, when the answer was “ not ur- 
1 ' < »n Uth May the answer was, “burnt 

It was admitted that the goods nr 
riM'd mi tlie fith or Uth May, and were stored

......I'll warehouse in defendants' control.
i were burnt on the 8th or Uth. and that 

uns* of arrival was sent to the eon- 
lleld, that, under the contract as

stated in the declaration and proved, defend
ants’ liability as common carriers had ceased, 
and that, of warehousemen commenced, and 
they were not liable under the contract as 
alleged, and not bound to give notice. Hoirie 
v. Jluffulo, Jtruntforil, and Uoderich It. IV. 
Co.. 7 c. 1\ 101.

Declaration, that, the plaintiff delivered 
goods to defendants as common carriers, 
valued at £130, to be safely conveyed from 
.Suspension Bridge to Toronto, within a rea
sonable time, for hire. Breach, that defend
ants did not, within such reasonable time, 
take care of and convey the said goods to 
Toronto, nud never delivered the same. The 
plaintiff, on the L'lth July, l.sfiil, received 
a notice that " the undermentioned goods 
consigned to you have arrived here this day ; 
we will thank you to send for them as soon 
as possible, as they remain here at your risk 
and ex lieuse." The goods were spring goods, 
which had arrived from the bridge oil the 3th 
April and 11th March, and were placed by 
defendants in a bonded warehouse, being sub
ject to duties. Being unseasonable at the 
time of receipt of the notice, plaintiff refused 
to take them :—Held, ihat the goods being 
bonded goods, subject to duty, and defendants 
having conveyed them within a reasonable 
time to the warehouse, where they were bound 
by law to deliver them, they were not bound 
to give notice of their arrival there, and their 
duty as common carriers had ceased. The 
last case continued. O'Aeill v. («nut West
ern It. IV. Co., 7 1‘. 2U3.

Special Conditions Islay in iJelitvry.] 
—Un 3rd April, 1871. defendants received at 
Montreal a case of hats to lie carried to To
ronto, consigned to the plaintiffs. The goods 
arrived in due course at Toronto, mid were 
placed in defendants' warehouse, hut were not 
delivered to the plaintiffs until the 13th June 
following, whereby the sale of the goods was 
lost, unu their value very considerably deter
iorated. It appeared, however, that the goods 
were carried under this special condition: 
" The company will not lie responsible for 
any goods left until called for or to order, 
warehoused for the convenience of the parties 
to whom they belong, or by or to whom they 
are consigned; and that the delivery of the 
goods will be considered complete, and the 
responsibilities of the company will lie con
sidered to terminate, when placed in the 
company's shed or warehouse." But it 
also apiicnrcd that it was the custom of 
defendants to deliver to the consignees 
goods brought by them ami warehoused, 
and to charge for the cartage in the 
freight : Held, that the condition would only 
relieve defendants from liability as common 
carriers, but not as warehousemen; and that, 
I wing bound in the latter capacity to deliver 
the goods, they were liable lor the loss sus 
tabled by the detention. It appeared also 
that the address in the shipping hill was not 
very distinctly written, and it was contended 
that this was the cause of the delay ; hut this 
was expressly left to the jury, who found for 
the plaintiffs, and the court would not inter
fere. Met rosson v. Grain/ Trunk It. IV. Co., 
23 l\ 1». 107.

I teat ruction by Fire.]—Viider a 
condition in a railway shipping hill the <|o- 
livery of goods was to lie considered complete 
mid ilie responsibility of the company to ter
minate when the goods were placed in the 
company's warehouse at their destination.
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Tho good* worn ou mod to tho m b t ion nt tho 
place of delivory ntitl worn placed in tho com- 
jinny’s shed there used for tno purpose of stor
ing good*, whoro thoy worn snhsoiinontly de- 
stroyod hy tiro. The Million was Homo fivo 
mill's distant from tho village whoro tho plain
tiff's plain of Inisinoss was:- Hold, that tin* 
station was the dostination of tho goods and 
not iho village; that tho shod was a wari- 
hotmo within tlm moaning of tin* condition: 
ami that alter tlm goods worn placed there 
the company's liability was at an end. Itirh- 
ardmn v. Canadian Pacific It. II". Co.. !!• U.1

---------drain- -\mi iHirrrii.] Tho plain
tiff. who lived at Mcaford. soid » quantity 
of luirloy hy sample to one Ik, a hrewor 
in Toronto, ami shipped same hy tho defend
ants' railway, consigned to l>. at I truck street, 
signing a consignment note and receiving a 
shipping receipi from the company, which 
stipulated that such receipt «Imuld not he 
transferable, hut that as to grain consigned 
to defendants' elevator at Toronto defendants 
would grant a negotiable receipt. Tho hurley 
was duly carried to Toronto ami warehoused 
hy defendants in their elevator there, under, 
ns they contended, the right conferred therefor 
by certain conditions of the contract ; and they 
then tendered grain id" the same grade as 
plaintiff's, which I». refused to accept: Held, 
that the consignment note and shipping re
ceipt. which constituted the contract between 
the parties, shewed that a distinction was 
made between grain consigned to the defend
ants' elevator and other grain; the conditions 
as to warehousing being only applicable to 
the former, and that the plaintiff was then»- 
foro entitled to recover the amount of the 
damages sustained hy the non-delivery of the 
specific grain shipped. Leader v. \orthrrn 
If. H . i.... :i o. It. sti.

I.n** of d mid a. | On the back of 
the request Hole and shipping receipt given 
and received by the plaintiff on the ship
ment of goods from Montreal to Toronto ami 
the freight advice note received hy him on the 
arrival of the goods at Toronto, and specially 
referred to on the face thereof res|ieetivoly, 
were a number of conditions under the head
ing: " < leiieral notices ami conditions of car
nage.” one of which was that the company 
should not he liable for any goods left until 
called for or to order, or warehoused for the 
convenience of the parties to whom they be
longed. Am . and tiny the warehousing of all 
goods would be nt the owner's risk and ex
pense. tin the arrival of the goods at To
ronto they were placed in the defendants' 
warehouse there, and the plaintiff, on receipt 
of the freight advice note, called at the ware
house. and obtained permission to leave them 
there, nothing being said about storage. The 
goods were subsequently lost, and the plain
tiff brought an action against the defendants 
to recover their value: Held, that lie could 
not recover, for. although the defendants must 
he deemed to have held the goods as ware
housemen and not as carriers, the terms and 
conditions of the mittest note and shipping 
receipt, which constituted the contrail ls-- 
tween tlie parties, applied and bound the 
plaintiff, irrespective of whether lie hail read 
the conditions or knew their contents, and 
therefore the ik'fendaiit* were protected by 
the condition above set forth. Maytr v. 
draml Trunk It. II. i n.. .'Il I '. |\ „‘|S.

Sir Prntnn v. draml Trunk It. IV Cn., 2R 
I' It. .'KIT : llall v. draml Trunk It. II.

I'n.. •'4 I". I'. It. •" 17 : Manna v. draml Trunk 
/.- II Vo.. 37 I i ' R HKI /.-//., F.rii
Ih lrnit Hiri r It. II . I n. v. Saint. L'ii S. ('. 
It. I It VI : I im hint v. draml Trunk It. II. Co.,
i:k a. it. u:t. /.#,«# vi.

thi dumln in CnniiianiTu Warihnum in Tran-

Special Condition* hi trillion nf 
dnnih.\ — A condition was, that goods ad- 
dressed to places beyond the defendants' 
line, and respecting which no direction 
to the contrary should have |*-en received, 
would Ih> forwarded by the defendants as 
opportunity might offer, hy public carriers 
or otherwise, or might he suffered to re
main in the défendants* warehouse, nt the 
risk of the owner; but that the delivery by 
the defendants should he considered com
plete. and their responsibility cease, when 
the other carrier* should have received notice 
that the defendants were prepared to deliver 
the goods to them: and that the defendants 
would not be responsible for any loss or de
tention after arrival at their station nearest 
the place of consignment. The third count 
alleged that the goods were delivered to the 
defendant* to Is- carried from Montreal to 
Peterborough, subject to this condition I set
ting it outi. amongst others, and averred that 
the defendants did not forward the goods 
to Peterborough within a reasonable time,

| hut on the contrary detained them at Port 
Hope in their warehouse:- Held, that defend
ants were charged as carriers, and were so 
acting, not as warehousemen. Manna v. 
draml Trunk It. IV. Co.. .'$7 V. ('. It. 163.

--------  Dmtrurtinn hit Tirr.] — Four car
loads of flour were delivered to defendants to 
lie carried from Newmarket. Out., to Chat
ham. X. IV. under a s|*-cial contract whereby 
defendants were not to lie liable for any 
delay occasioned by want of opportunity to 
forward goods beyond place* where defend
ant* had stations, but they could forward 
them to tlu-ir destination by public carriers or 
otherwise, as opportunity might offer: that 
pending communication with the consignee* 
the goods remained on the defendants' prem
ises at the owner's risk: and that defendants 
were not to be liable after notitication to the
carriers that they were reedy t-> deliver 
the goods for further conveyance; and that 
defendants were not to he liable for loss by 
lire. It apiM-ared that the defendants' line 
did not extend Iw-yoml Toronto, and that the 
goods were to be forwarded by the (Irand 
Trunk Railway: that on tlu-ir arrival at To
ronto, they were placed in defendants' freight 
sheds, and notice, addressed to the consignee, 
sent to the consignor at Newmarket, and also 
to the (iraml Trunk Railway Company, that 
the defendants were prepared to deliver the 
goods for further conveyance: and that, after 
such notice, while the goods were in defend
ants' freight sheds, they were destroyed by 
lire without any negligence on defendants' 
part:- lb-id, that defendants were not liable 
as carriers, la-cause they had expressly limited 
their liability: nor as warehousemen, because 
no negligence was sla-wn: the only negligence 
suggested being that defendants did not pro
cure or supply cars for the transhipment be
fore the lire, hut that this was not sustain 
able: and. even if this could constitute negli
gence, qun-re, whether the recovery could Is1 
tor more than nominal damages, i.e., whether
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■ ■ loss by lire was the damage naturally re- 
v .!■, ■; from sm li negligence. Itrodii v. A'or- 
i < i n It. II . ♦ «.. «I O. K. 180.

in Hotxl* in ('mulullin'* Warchoune at Place
ui Shipment.

Destruction by Fire.) When a shipper 
v..i'i". l'ikmIw from time to time in n railway 
warehouse, loading n car when a carload in 
ready, tin- responsibility of the railway com- 
puiiv in respect of such of the goods as have 
not been specifically set apart for shipment is 
not that of carriers hut of warehousemen, and 
m ■ i-e of their accidental destruction by lire, 
the shipper has no remedy against the com
pany. Judgment in INI O. It. 4Û4 reversed. 
I/< / v. (irutul 't runk It. II . t'o., 21 A.
It. MU.

4. Special Contract* I.uniting or Itilucing 
from Liability.

(Sic also cases under 3. t
la i t miditioiu \alidity of, to Protect Com

pany.

Binding Contract—Reading over—Con- 
• /..h of Cattle—/’ayinent into Court.] —

1 MaintifF sent some cattle from Iteacliville by 
défendants* railway, signing a paper which 
• h- la red that In- undertook all risk of loss, 
injury, m- damage, in conveyance and otlier- 
" whether arising from the negligence, 
default, or misconduct, criminal or otherwise,

■ tin- part of defendants and their servants. 
Ih vas told h.v the station master that he 
would have to sign these conditions, which 
he did without taking time to read them. To 
un action for negligence in the carriage of 
iIn; - title by which live of them were killel. 
defendants pleaded these conditions, which 
<1- .mii > found I hat the plaintiff had signed :

Held, that he was bound by them, though 
he might not have rend or understood the 
: I per Simons v. (iront Western It. W. Co., 
- 1 ' H N. S. I Kill, distinguished, as being 
; "imli-d on the fraud jirnctised on the plain- 
1 1 induce him to sign. There was also a

■ m trover for conversion of the five 
: • . as to xvliicli defendants paid into court

hying the price for which tln-v were sold 
l-'ii ndnnts* station master after they had 

Imii killed: Held, that such payment ad- 
1 ‘Util only a cause of action, not the parti- 
1 1 ■ a use sued for : and the evidence proved
......... .version by defendants, the sale not
1 1 ordinary duty of a station master,
c / »/.. '. tinat \\ intern It. » Co.. 23 V. 
C. U. 427.

Trannportation of Cattle — Plead 
' I To a declaration against defendants, 

"it mit a special contract entered into 
"i'h plaintiff to carry certain cattle, whereby

' undertook “all risk of i.-'s injury,
and other contingencies in loading,

■ 'liiiu’. transportation, conveyance, and 
'vise, no matter how caused, and a I leg- 
' - consisjuent duty on defendants’ part

I’ irni'h suitable and safe carriages, and 
• 1-reach of such duty, whereby some of the 

1 ‘i !<• were killed and others injured, de 
f' i.'laiits pleaded this special contract, and 

• while said cattle were living so conveyed 
1 "T of one of the cars Is-came open, and

Vol. III. D—184—38

some of the cattle fell out ami were injured : 
—Held, on demurrer, a good plea, and t fol
lowing the last casei that defendants were 
not liable. Hood v. lira ad Trank It. II. Co.. 
20 ('. I*. 301.

—-----  Trannportation of (Hann — (iron*
Xegligrnce.] — Defendants received certain 
plate glass to he carried for the plaintiff, who 
signed a paper, partly written and partly 
printed, requesting thorn to receive it upon 
the conditions indorsed, which provided that 
they would not Is* responsible for damage 
done to any china, glass, &c., delivered to 
them for carriage; and defendants gave a 
receipt with the same conditions upon it :
I [eld. that such delivery and acceptance form
ed a special contract, which was valid at com
mon law. and exempted defendants from in
jury to the goods, even though caused by 
gross negligence. Hamilton v. tirand Trunk 
It. ». Co.. 23 V. t\ It. IKNi. Followed in 
Spettigue v. (ireat » intern It. ». Co.. 1Ô t 
I’. 31"». and Hahn v. Ur cat WcnUrii It. ». 
Co.. 24 V. C. It. :,44.

--------  Tratxnportation of lloyn - Iteanun-
able Condition.] The plaintiff delivered to 
the defendants. »t Stony Point, eighty-six 
hogs, and on the following day h<- put on hoard 
the same car. at Thnmesville. on the way, 
twenty more hogs, to he carried to (iiielph. 
lie got at Stony Point a drover's pass to miss 
him in charge of his stink. The agent tlivre 
said that he allowed the plaintiff to label the 
car "Thnmesville." on condition that the 
plaintiff would see the label changed, and that 
if it had been labelled “ (iuelpli " it would 
not have stopped at Thamesvillc at all. The 
plaintiff went ns far as Thnmesville with the 
hogs, and thence went on by express. Ity 
some error the car went round by Ilatnil- 
ton : a delay of several days occurred, h.v 
which tin* hogs were injured, and several 
died : and when the car reached (luvlpli nine 
were missing altogether. The jury found that 
they were lost after leaving Thnmesville, hut 
how they could not say. t'pon the shipping 
lull, as well us upon the plaintiff’s pass, was 
indorsed a condition that upon a free pass 
being given, defendants would not Is* respon
sible for any negligence, default, or miscon
duct, gross, culpable, or otherwise, on the 
part of defendants or their servants, or of 
any other person, causing or tending to cause 
the death, injury, or detention of the goods : 
—Held, that the condition protected the defen
dants, for it sufficiently np|»enred that the 
I os*» must have happened from some cause 
within it ; and quierc, whether it was not a 
reasonable condition, the pass being given to 
enable the plaintiff to accompany and take 
• arc of the stock. Ildd. also. Huit the plain
tiff was to blame for not having the proper 
label put on at Thnmesville. and for not re
maining himself or sending some one with 
the hogs. The declaration alleged as a breach 
of defendants’ contract the non-delivery with
in a reasonable titnc : -Held, that under thin 
the plaintiff might have recoxvred for the 
hogs lost and not delivered at all. Farr v. 
Ureat Wettern It. » . Co.. 3.*i I’. It. 534.

Constrnction of Conditions Rink — 
Lonn. | Defendants received at I’etmlin txvo 
car hinds of coal oil to he carried to izmdon. 
The shipping notes stated. "The 1! W. Rail
way will please receive the undermentioned 
property, to be sent subject to their tariff, and 
under the conditions stated above and on the
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other side," mm of wliivh conditionK wax Unit 
defendants would not lie liable for tlm hi'!* or 
damage to goods of a combustible nut are. 
i ini' of the ears never arrived, ami defendants 
cuilld give lui aecoUIlt of it ; the Other mu lied 
L<itnlun. and was damaged there, as was sup- 
nosed, and all the mi in it lost : Held, that 
defendants were liable, for the condition vo
la ted onlv to risk of carriage. Tit :?/• #«/«/ v. 
Greet lit-«/era It. ». to., it» V. V. 11. ùlîô.

Oral Contract Itiak Wrongful 
.let.| Tin' respondents sued the up|iellunt 
coui|ian\ for limich of contract to carry 
pcirolctmi in covered cars from !.. to li.. 
alleging that tlu-.v negligently carried the 
same upon «>|m-ii platform cars, whereby the 
barrels in which the nil was were cxposisl to 
l lie >im ami weather and wen- destroyed. At 
the trial, an oral contract between plaintiffs 
and defendants' agent at L. was proved, that 
the defendants would carry the oil itt covered 
cars with despatch. The oil was forwarded 
in open cars, and delayed in different places, 
and m c.inxiM,ueiice a large quantity was lost, 
tin the shipment of the oil. a receipt note 
was given which said nothing about covered 
cars, and which slated that the goods were 
subject to conditions indorsed thereon, one of 
which was. "that the defendants would not 
be liable for leakage or delays, and that the 
oil was carried at the owner's risk:" Held, 
that the loss did not result from any risks by 
the contract imposed on the owners, lint that 
it arose from the wrongful act of the defen
dants in placing the oil mi open cars, which 
ad was incmisisteni with the contract they 
had entered into, and in contravention as 
well of the undertaking as of their duty as 
carriers. IMdeiice was admissible to prove ait 
oral contract to carry in covered cars, 
which contract the agent at L. was authorized 
to enter Into, and which hum lie incorporated 
with the writing so ns in make the whole con
tract one for carriage in covered cars, and 
non-compliance with the provision as to car
riage in covered curs, prevented the appel
lants setting up tlic condition that "oil was 
carried at the owner's risk" as exempting 
ihrin from liability. Judgments in ‘_'T <I' 
.VJ*. J* t \ I*. :,sii. and I A. It. mil, allirmed. 
(irand Trunk It. » . Co. v. Fitzgerald, ü S. C. 
It. -HI.

>. i Hirhull \. tint ml Trunk It. II . Co.,
uti a. it. i:u. i>'ixi Mil.

(ht Liability beyond Defendant*’ Lint.

Delivery to Connecting Company -
\ tun xi sin I mu \o/icr.|- I tec In ration upon 
a contract by defendants to carry goods from 
Si Mary's to Hamilton within a reasonable 
lime, alleging mm-performance. l'lea, that
the ..... Is were carried upon certain special
conditions, providing, in substance, that goods 
addressed to points beyond defendants' rail
way would lie forwarded by public carriers, 
and defendants' responsibility should cense on 
notice t*i sindi carriers that the goods were 
ready for them: and that defendants should 
nut lie responsible for any damage or deten
tion after said notice, or beyond their limits, 
nor fur "claims arising frmii delay or deten
tion of any train, whether in starting, or at 
any station, or in the course of the journey." 
And the defendants alleged that they had no 
station at Hamilton, and that they conveyed

the good* to their nearest station thereto. nn<! 
ha tilled them over to the Great Western It. 
\Y. Co., which conveyed them to Hamilton. 
Replication, liait the plaintiff sues not only 
for the neglect and delay in the plea alleged, 
hut lor unreasonable delay by defendants 
at St. Mary's, and for neglect to carry 
theme to their station nearest to Hamilton. 
Rejoinder, repeating the conditions set out in 
tlie plea, ami alleging that defendants only 
agreed to carry on those conditions:-- Held, 
on demurrer, that the rejoinder was had, for 
not stating any facts to bring defendants 
within the conditions : ami that the pica was 
bail for nut averring that defendants con
veyed the goods to their nearest station to 
Hamilton, and gave notice to the firent Wes
tern It. W. Co. within a reasonable time. 
Devlin v. (Jranit 'Trunk It. » . Co., ."lu V. C. 
li. 5fi7.

--------  Su ban/if nt Delay.\ -- 1 lefendatits
were charged with negligence and delay in the 
carriage of certain furs belonging to the plain- 
tiff, from Toronto to Non York, In pursuance 
of their contract, Defendants’ railway ex 
tended only to the Suspension bridge, and it 
appealed that the goods were delivered to 
them, addressed to li., at New York, and a 
receipt given, which specified that they were 
received to lie forwarded to such address, sub
ject to their tariff, rules, and regulations. 
In these conditions it was stated that when 
goods were intended, after being conveyed by 
their railway, to lie forwarded by some other 
means to their destination, the company would 
not lie responsible after they were so deli 
veivd. The goods were sent on by defendants 
to the bridge, and there delivered to the New 
York Central li. It. Co., which placed them 
in the bonded warehouse of the American 
customs, until certain documents were pro
cured, without which they could not be sent 
mi. The plaintiff was asked by defendants |.-r 
such pa|iers, but they were not furnished for 
some time, ami the Mrs were spoiled by the 
delay :— Held, that defendants were not liable, 
for there was no contract by them to convey 
tin- goods to New York os alleged, but their 
undertaking was only to curry them over their 
own line, and deliver them to the company 
who were to lake them on. Itm/em v. Ureat
Weatvm it. ». Co., nt r. c. u. as».

— SiiIimi i/unit Dili nr y to Wrong Per- 
son.|—-In 1*74 the plaintiff, at Toronto, 
agreed with defendants to_ forward all his 
unoils for the season of 1*71. viA the défen
dit tits’ railway and Lake Superior line of
trainers to Duluth, and thence to Fort Harry, 

the defendants to forward the goods from 
Toronto to Duluth at 7f> cents per Dh» lbs., 
and the rate from Duluth to Fort Harry t-i 
lie ÿJ.lHi per 100 lbs., subject to changes of 
tariff of the Northern Pacific Railway, and 
Kltson's line of Red River steamers. Th 
goods in question were sliippnl by plaintiff 
under a shipping note addressed to himself at 
Fort Harry, " H. O. Allen, (.*. <). !>.," subject 
to the following amongst other conditions: 
That when goods are addressed to consignees 
I icy <md the places of the company's stations, 
they will he forwarded by public carriers or 

I otherwise, as opportunity may offer, &c. ; but 
I that the delivery by the company will be com

plete. «ml their responsibility cense, when such 
1 carriers have received notice that the company 
I is prepared to deliver to them the goods for 

further conveyance: and they will not be re- 
1 sponsible for any damage or detention, &c„
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jift'T Mirli notio*. or beyond their limits. The
..... Is wit ■ rnrrieil hy defendants to Colling-
......1, noil thence hy the hake Superior etenm-
.! - in IMilutli, where they were delivered to 
iii" X. I', li. Co., and carried hy them and lx.'s 

'.liners tu Fort (Jarry. and there delivered to 
i; <i. Alh-n. hut without the payment of the 
pri'-e. The plaint iff then made a claim 
. ainst defendants for such delivery without 

i ut. and so opened his case at the trial, 
1 nil it appearing that payment was to be 

î le in the express company, and on the 
pl.iiiiiiff stating that his claim was for the 

iwry without, his order or indorsement of 
i • -hipping note, his claim was rested on this 

Held, that plaintiff could not re- 
c nvr. for that the defendants' contrai l was 
i'iil> in carry to Duluth, and on the delivery 
; in ihe X. 1‘. It. Co., tlu-ir liability was 

an end. Semble, that, even if defendants' 
iir.ni extended to Fort Carry, there would 

Im no liability, for the evidence shewed that 
it was never intended that the goods should 
not lie given up except on a formal order hy 
the plaint ill' or indorsement of the shipping 
lui;, litiinir v. \urlhtrn li. II'. Co., 27 C. 1'.

-----Subnequint Lon*—Xoticc—Kntop-
I The plaintiff signed a paper requesting 

li.- defendants to forward certain goods re- 
ivl from him at Toronto, to Indianapolis, 

in Indiana, " subject to their tariff and un
der ine conditions stated on the other side." 
in the other side, headed ‘‘General notices 

I conditions of carriage," the company 
" - i ' " public notice," that in certain events 

•■■I they would not be responsible. The 
h mIi paragraph, after stating the course 
'■lii'h would be pursued by them with respect 
i" -"oils addressed to consignees resident be- 
>"ini ilie places at which defendants had sta

ll-. proceeded, "and the company hereby 
' i- give notice, that they will not In- re- 

-ilno for any loss, damage, or detention," 
-omis I n-\t nu I their limits. It was found 

< " jury tlint all the goods had been deliv- 
' i hy l|•'fl'lldallts to a railway connecting at 

1 it " ith tlu-ir line and running to ln- 
i"'h' Held, that the latter part of the 

: •10 »• could not Is- regarded ns a notice as 
; Hi-lied from a condition; and that, 

"h‘ ilier a notice or a condition, it formed part 
I'l l iaI contract on which defendants re- 

i tin- gin s Is, and by which they were 
't' i| from liability. The plaintiff was at 

i ni polis when the goods (except the mis- 
■ ' Mieil foi i arrived there, and remaiu- 

■ ' til some time in the month following. 
H' that In- was resident there within the 
■1 vin mu, mid tluii having named himself as 

"-ignis- at that place, he was estopped 
'".ling Mieli residence. I.u I'uinh v.

' trunk li. If. Vu.. 2(> U. C. It. 47P.
Tran*it —Tmniiiation.]—One of the 

"ii- in a i outrai t by tin- G. T. it. Co. 
>■> -"oils from Toronto to Fortage la 

I Mall., a place beyond the terminus of
pfoviiU-d that the company "should 

" tespotisible for any loss, misdelivery,
or detention that might happen to

'•■lit by them, if such loss, misdelivery, 
"f detention occurred after said goods 

‘'•'l “I the stations or plavi-s on their line 
-t to the points or places which they were 

Mgni'd to. or beyond their said limits — 
I. that this condition would not relieve 
"lupniiy from liability for loss or damage 

airing during the transit, even if such loss

occurred beyond the limits of the company's 
own line. Semble, that the loss having occur
red after tin* transit was over, and tin- goods 
delivered at Fort age la Frairle. and tin- lia
bility of the company as carriers having 
ceased, this condition reduced the contract to 
one of mere bailment as soon as the goods 
were delivered, and also exempted the com
pany from liability as warehousemen, and the 
goods were from that time in custody of the 
company on whose lin<- Fortage III Prairie 
was situate, as bailees for the shipper, .ludg- 
.... tits ill 12 (» It. m:i mill 1.Ï A. It. 11 re
versed. tirand 'Trunk U. Il . Vu. v. \lo\lilluii. 
Hi K C. It. Ô43.

Delivery to Wharfinger 1 gtnt- Yo- 
Iice. I One condition required the plaint ill's 
to give notice in writing of their claim to ihe 
defendants* station freiglit agent within 
twenty-four hours after the delivery of the 
goods. It appeared that Halifax, the place 
to which the goods were sent, was beyond tin- 
limits of defendants' railway, hut that all 
freight carried over their railway for delivery 
there, was transmitted to one It., a whar
finger, who received the same as lie did 
the goods of other persons, making for his 
own bouelit a special charge thereon: Held, 
that It. was not a station freight agent within 
tin- meaning of the condition, litzytrald v. 
Lrund 'Trunk li. IF. Vu., 2b ('. F. 58*.

Failure to Deliver to Connecting 
Company—-A'otice. | Defendants on the 5tu 
October, 1S74, received goods at Mon
treal for the plaintiffs, addressed to iho 
plaintiffs at Peterborough, "by the Grand 
Trunk Railway Company to Fort I lope, 
thence hy the Midland railway." One of the 
conditions on which the defendants re .rived 
the goods was, that no claim for damages to, 
loss of, or detention of goods, should In- al
ow- -d " unless notice in writing, and the par
ticulars of the claim for said loss, damage, or 
detention, are given to the station freight 
agent at the place of delivery within thirty- 
six hours after the goods in respect of which 
the said claim is made, are delivered." Tho 
goods got to Fort Hope .hi the Sth October, 
but by some mistake one i use was not given by 
tiie defendants to tlie Midland Railway Com
pany till the Hth Xo vein lier, and the plaintiffs 
were advised of its arrival at Feterlxirougli on 
the llth. On the 12tli the plaintiffs wrote to 
the defendants' agent at Montreal, and to Gu
station agent of the Midland railway at Pet
erborough, that they had liven advised of 
its arrival, but that they refused to accept it, 
because tin* delay had b-cii most unreasonable, 
they had suffered loss through the detention, 
and had lieeu compelled to re-order goods, and 
they retp-im] defendants to coui|H-nsute them 
for the loss sustained, and the value of the 
package Held, that these letters were not 
a compliance with the condition. Held, also, 
that the " place of delivery." i ii-utioiied in the 
condition above stated, was Peterborough, the 
place of delivery to the plaintiffs, not Port 
Hope, w here the goods were to be delivered to 
the Midland railway ; and that such notice 
should In- given to the station freight agent 
at Peterborough, who would he the person 
agreed upon to receive it Held, also, that 
sm h notice was required, though the place of 
delivery was off the defendants' line. Held, 
also, that the defendants were under no obli
gation to give notice of the delivery of tlm 
goods by them to the Midland railway. Mason 
v. (Jrand Trunk II. II. Co., .'17 I . C. It. liitf.
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--------- Damages — Customs ■ Evidence.]
—TI11» declaration charged defendants, in the 
first count, mi a contract tu carry certain 
wool from Cobourg to Boston within a reas
onable time, auhject to certain conditions in
dorsed on a receipt given by defendants- - 
amongst others, that defendants should not he 
responsible for damages occasioned by delays 
from storms, accidents, or unavoidable causes ; 
and alleging as a breach the neglect to carry. 
In the second count the contract was stated 
to be to carry within a reasonable time, and 
so that the wool should be imported into the 
Vnited States before the 17th March, when 
the reciprocity treatx would expire. Breach 
that defendants did not so carry, by which 
the plaintiffs were disabled from importing 
tin» wool into the States unless upon payment 
of duties. As to the first count, it appeared 
by the defendants’ receipt, put in by the 
plaintiffs, that there was an additional con
dition. that as to goods addressed to con
signees resident beyond the places where de
fendants had stations (as these goods were i. 
defendants’ responsibility should cease upon 
their giving notice to the carriers onward, 
tiiat they were prepared to deliver the goods 
to them for further transport : -Held, a sub
stantial qualification of the contract declared 
on, which therefore was not proved as alleged. 
As to the second count, the same receipt ap
plied. which named no day for carriage into 
the i'nited States, but there was oral evi
dence of an agreement to forward by the 17th 
March : Held, that, though this term might 
thus be added to the written contract, it would 
not dispense with the condition above men
tioned. which shewed a substantial variance 
from the contract declared on. The plaintiffs, 
therefore, were held not entitled to recover on 
either count. The witnesses called to prove 
the imposition of a duty in tl. I'nited State- 
after the 17th March, derived their knowledge 
only from printed circulars: Held, insulli- 
cietit. The wool was sent as far as Prescott, 
where it was to cross the Si. Law rein e, but 
not having bee it sent over to Ogdensbiirg by the 
17th. the plaintiffs gave no further instruc
tions, and it remained at Prescott : Held, that 
though, if a special contract to deliver within 
the I'nited Stales by the 17th had been proved, 
t'le duty, if paid by the plaintiffs, might have 

ceil recovered as damages, yet it was their 
duty i" enter the good* and pay it. and they
could not hold defendant- responsible for de
lay occasioned by their default. Fraser v. 
(Siand Trunk If. IV. Co., lit! V. C. It. 488.

Sec (Ionian v. (In at Wi sh rn If. IV. Co., 
25 V. P. |SS ; Smith \. Cm ml Trunk. If. IV. 
Co.. I V. It. 517 : /.< t/u \. Canada Cin
trai If. IV. Co., Il I . V. U. '.’I ; llama v. 
Crami Trunk If. IV. Co.. 7 A. It. 71.'.: Iln.dii 
v. Am. thru If. H . Co.. (1 H It isit; Until a 
v. .]h reliants' IT sputeli T ram aorta t ion Co.. 
12 A. It. 2«'|. Il s. c. It. 572 : ll'onfiii x. 
(a nml in a Futilii If. II. Co., hi (I. It. (152 ; 
Ilidill x. (In.ml Trunk If. 11. Co., PJ A. It 

215.

tel I.lability (or Hoods Ifieiived from Other

Contract for " Through Rate” />- -
struvtion by Fire.) Plaint iff* bought twenty 
four hales of cotton in Cinchmati, through 
the r agent B. "la. delivered it there to the 1 ' 
II. arnll). U. Co The bill of lading contained 
a heading “ contract for through rate.”

ruder the general heading of the ('. 11. and 
11. II. Vo., it xxus stated that the cotton was 
forwarded by 1’.., and that the shipping marks 
were : ' H X M for tiordon, Muekay. Ac Vo.. 
Thorold. Uni., via Detroit Ac I». W. It. ;” and 
in the margin were added the words, “Through
at 40c. per UK) lbs., Act-., to 1). via----- .” The
cotton was delivered without instructions to 
defendants, at !>., by the teamster of u line 
con lasting with the V. 11. and D. It. Co., 
and was hurtled while iu transit un défen
dants' line to T. : -Held, that the bill of 
lading shewed a contract xvith the V. 11. and 
1». It. Vo. for a through rate to T.. and 
therefore that defendants were not liable to 
the plaintiffs, (lor it on v. On at Western If. 
IV. Co., 34 V. C. It. 134.

The plaintiffs bought twenty-four bales of 
cotton in Vincinnali. through their agent I’... 
who delivered it there to the V II. and 1». 
It. Vo. The hill of lading contained a 
heading. “Vontract for through rate.” Vtuler 
the neiieral heading of tie- V. II. and I ►. It. Vo., 
it was stated that tin- cotton xvas forwarded 
bv II.. and that the shipping marks were ” (1. 
X XI. for Cordon. Ma.-kay. Ac Vo.. Thorold. 
tint., xift Detroit X <i. W. It.:” and in 
the margin were added the words: “Through 
at fortv cents per BKt lbs., # — p. barrel. 
To Detroit, via ----- The conditions in
dorsed excepted that railway, and the boats 
and railways xvith which it connected, from 
loss by lire’. The evidence, however, shewed 
that the freight payable under the bill of 
lading xvas not in fact a through freight to 
Thorold, but only extended t" Detroit, there 
being a special contract belxvecn the plaintiffs 
and the defendants as to the freight from De
troit to Thorold. under which the goods were 
curried, and which contained no exemption 
from lire. It appeared also from certain let
ters written by the defendants after the loss 
that they did not consider themselves exempt 
under tlie original cunt met. The goods hux- 
ing been destroyed by lire while in transit on 
the defendants' line to Thorold Held, that 
the defendants were liable to the plaintiffs, 
for the contract with the V. II. Ac D. U 
Vu. did not extend to them, but protected only 
the companies carrying n> far as Detroit. 
Cordon v. Li real Western If. IV. Co., 25 V 
P. 4X8.

Refusal of Connecting Company to 
Receive Gonils Destruction by / • 
Friritg of Contrail Xpplicability of Condi
tions.] Plaintiff’s correspondents in Chicago 
delivered there to the Michigan Southern 
Kailway Company certain merchandize, to he 
transported to Toronto for plaintiff, that com
pany at the time of delivery giving a receipt - 
tiu'.e to the effect that they had received from 
plaintiff’s correspondents the merchandize in 
question, consigned to plaintiff at Toronto, to 
he transported over their line of road to tln-ir 
terminus, and delivered tu the company whose 
line might Is- considered a part of the rout»-, 
to be carried to the place of destination : the 
Michigan company not to Is- liable as common 
carriers for the goods whilst at any of tln-ir 
stations awaiting delivery to the company 
which was to forward them: and that no com
pany or carrier forming part of the line oxer 
which the freight xvas to he carried, should 
responsible for demurrage or detention at its 
terminus, or beyond or on any part of the lit»*-, 
arising from any accumulation or over pres
sure of business: and that “the company" 
should not be liable for the destruction or
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daman1* of the freight from any cause whilst 
in the de|mi of the company, or for any loss 
vr damage from “providential" causes, or 
11• >m tire, whilst in transit or at the stations. 
Tie re was an arrangement between the Michi
gan company and defendants that the hitter 
- ! i < hi Id entry their freight from the terminus 

their line to certain points in Canada. and 
freight arrived in Detroit, the terminus 

of the Michigan company, who telegraphed de- 
• admits' agent the day liefore its destruction 

In lire, that it was in store, and requested 
them I-' forward it. Defendants had such an 
accumulation of freight on hand that they 

■ l not transport it all over their line, and 
aid not therefore receive plaintiff’s goods, 

which were destroyed by tire at the Michigan 
. ■ iii|-ally's station in Detroit, the day after the 

:• aidants were advised of their arrival. In 
,.u action against defendants for the value of 
ilie goods, charging a refusal on their part to 
receive them :—Held, that the plaintiff could 
not recover, for that under the receipt-note 
gin'ii by the Michigan company, they became 
the carriers; but that they ot.iy undertook to 
carry over their own line, and were plaintiff's 
a gen i s to deliver over his merchandize to de
fendants to be carried to Toronto; but that 
i In- arrangement between them and defendants 
created no privity between defendants and 
pi lint iff. so as to enable him to sue defendants 
for not carrying it out : and that, even if de
fendants were bound to receive the merchan
dize at Detroit, for carriage to Toronto, the 
evidence shewed that they were not liable for 
let receiving, owing to the over crowded state 
"i their premises, and the pressure of freight 
ui ii them. Held, also, that plaintiff could 
not. in any case, recover more than nominal 

eciges, as tile VIIlue of tilt* gOOlls WOlllll I10t 
i“- the damages naturally flowing from a 
!•'• I' h of contract to carry in disregard of 
defendants' common law obligation to do so; 
f'*r lhat the loss by lire arose from the omis
sion to insure, and it would by no means fol- 
l"« that, even if defendants had received the 
property, it might not have been on the ex- 
pre's .■•million of exemption from liability in 
• hat went. Held, also, that the condition 
tl*it "the company” should not he liable for 
lo-s from providential causes, or from tire 
ft'":" any cause whatever. Ac., applied to the 
M i :gan company alone, and not to defend- 

i i. iKu rmu-ford v. Great Western M. IV. 
< - . in V. I». 510.

Warehouse Destruction by Fire.] The 
'•'""•to of claim alleged that the plaintiff 

purchased goods from persons in Toronto 
N"where to lie delivered, some to the <i.

I li i ompany. and the rest to the ('. 1*. It.
I ''her companies, by the said several com-

to be. and the same were, transferred 
defendants for carriage to Merlin. That 
ipl by the defendants of the goods it 

• their duty to carry them safely to Mer- 
" I deliver them to the plaintiff. There 

" an allegation of a contract by the d - 
1,1 ' for storage of the goods and delivery 

plaintiff when requested, and a lack of 
'■ care whereby the goods were lost. The 
"ere destroyed by lire while stored in a 

- owned by the defendants at Merlin :
II I. that as to the goods delivered to the 

1 b < "inpany to be transferred to the de-
as alleged, if the cause of action 

d was one arising ex delicto, it must fail. 
1" evidence shewed that the goods were 

■•I from the U T. It. Company for car- 
under the terms of n special contract

contained in the bill of lading and shipping 
note given by that company to the consignors : 
and if it was a cause of action founded on 
contract, it must also fail, as the contract un
der which tlie goods were received by the (». 
T. It. Company provided, among other things, 
that the company would not be liable for the 
loss of goods by lire : that goods stored should 
lie at sole risk of the owners : and that the 
provisions should apply to and for the benefit 
of every carrier. Held, further, that as to the 
goods delivered to the companies other than 
the (i. T. II. to be transferred to the defend
ants, the latter were liable under the contract
for storage; that the g noils were in their pos
session as warehousemen, and the hills of lad
ing contained no clause, as did those of the G. 
T. It. Company, giving subsequent carriers the 
benefit of t heir provisions ; and that the two 
courts below having held that the loss was 
caused by the negligence of servants of the de
fendants. such finding should not In- interfered 
with. Held, also, that as to goods carried on 
n hill of lading issued by tin* defendants, there 
was an express provision therein that owners 
should incur all risk of loss of goods in charge 
of tin* defendants as warehousemen; and that 
such condition was a reasonable one. as tin* 
defendants only undertook to warehouse goods 
of necessity and for convenience of shippers. 
Lake Frie ami Detroit Mirer M. IV. Co. v. 
Saint, Ji S. V. U. (KM.

See mehardson v. Canadian Pacific M. IV. 
Co.. 19 O. it. mil. post 5.

(d! Xoticc to Company of Damage or Lot».

Delivery -Oirwcr.l—To an action for the 
non-delivery of goods delivered to defendants 
to he carried from Hamilton to Toronto, the 
defendants set up that they duly carried and 
delivered the said goods to the plaintiff at 
Toronto, but that In* did not, as required by 
one of the terms of the special contract en
tered into lietween the parties, give the defend
ants within thirty-six hours thereafter notice 
of any damage or loss :—Held, that tin* de
fence failed, as the evidence shewed that the 
goods were never carried or delivered ns al
leged. A further defence set up was, that the 
plaintiff could not maintain tin* action, which 
was in case, liecauae he was not the owner of 
the goods at tin* time of the shipment at Ham
ilton, having sold them to one II. : -Held, that 
the evidence shewed that the plaintiff was the 
owner, for, although there ap|s*ared to have 
been a sale, the property was not to pass until 
the delivery of the goods at Toronto. Steele 
v. Grand Trunk M. IV. Co., 31 C. V. lîtüt.

Si c Mu ion v. Grand Trunk M. IV. Co., 37 
V. C. It. 163, ante tin; Fitzgerald v. Grand 
Trunk M. II . Co.. L‘s C. V. 586, ante (bt.

(ei Statutory Provision».
( Legistation Suggested.)

Remarks as to the necessity and justice of 
legislative redress in such cases. Mates v. 
Gnat Western M. IV. Co., *J4 V. C. It. 544.

(31 Viet. c. 68 and 34 Viet. c. 43 (D.) )
Application to Great Western Rail

way Company. | Held, that s. s.-s. 4. of
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» hr* Railway Ait. 1st is. 31 Viet. c. »'.s (l».t. 
us amended by 34 Viet. *-. 43, s. 5 (I>. t, is 
nut. by virtue of *. 7 of tin» latter Aet. luiule 
applicable to the tirent Western K:tilw».\ I'oin- 
l»ntiy : and therefore that they were not de
prived of the protection afforded by one of 
lheir speeiul conditions which stilted that 
fruit was to be curried only at the risk of the 
owners, mid that they would not lie liable for 
injury occasioned by frost --although the jury 
found that the fruit in question, which was 
being carried by them. Is-cooie frozen owing 
to their negligence. Scott v. (irait lit-tern 
It. \\ . Co., 23 V. 1*2.

--------- Ann inling Art—1*1 railing.'] — Sub
section I of s. •Jii of the Railway Act. 1*«S*
11 >. i. notion against certain railway
rompu egleet to carry goods. &c., hut
the A< t apply t<> the tirent Western
Wailwi my, the defendants, lty s. fi
of 34 13 ( h. '. this sub-section “is
hereby by adding thereto the follow
ing w< rom which action the company
shall i eveil by any notice, condition,
or dec if the damage arises from mix
uegligi mission of the company or of
its ser itid by s. 7, " The provisions of
this A made applicable to ever.x rail
way ci Held, that the sub-section of
the ea as tints amended, did not ap
ply to ts; hut that the effect of the

merely to add the newly en
tile suit-section, and “ The pro- 
V I.“ therefore, did Hot includ 

To a declaration for breach 
carry goods within a time 
ithin a reasonable time, from 

nduutH pleaded setting up a 
n of the contract, that defend- 
i»t Is* liable under any circum 
h of market or other claims 
lay or detention of any train, 
ting for any of the stations, or 

the journey, nor for damages 
lelitys from storms.” An*, lle- 
the damages sued for arose 

■ and omission of the defend- 
serMints within tin* Railway 

2*». s. s. 4 111.1. as amended by 
i. T» (I». l. in this, that the car 
ids were placed was negligent|> 
tin at a station unattached to 
was negligently attached to a 

■cut branch of defendants’ rail- 
bet xxeen ( I. and It., and was 
to W.. at n distance front It., 
remain there a long time : 

a bad, for it was not n traverse 
,t the allegation of negligence 
upon the previous reference to 

the statute. Uiuvre. whether

of" col 
agreed 
<1. to

34* Vi! 

allow*

Held" 
of the

the re. >f m-gligenee alone would have
been an answer to the plea, independent of the 
statute. I Urn v. Hr> at IV* «/era If. IV. Co.. 
33 V. </. R. 4X3.

Pahh. | A dealer in horses hired a car from 
tin* appellants for the purpose of transporting 
his stock over their road, and signed a ship
ping note by which he agreed to be bound by 
tlx* following, among other, conditions : t 1 • 
The owner of animals undertakes all risk- of 
loss, injury, damage, and other contingencies, 
in loading. . 131 When free passes at**
given to persons in charge of animals, it is 
only on the express condition that the railway 
company are not responsible for any negli
gence. default, or misconduct of any kind, on 
the part of the company or their servant*, or 
of any other person or persons whomsoever, 
causing or lending to cause the death, injury, 
or detention of any person or persons travel
ling upon any such free passes the person 
using mix such pass takes all risks of every 
kind, no matter how caused. The horses were 
carried over the (iraml Trunk Railway in 
charge of a person employed bv the owner, 
such person having a free pass for the trip ; 
through the negligence of the company's ser
vants a collision occurred by which the horses 
were Injured : Held, allirming the judgment* 
in 2 o R. 1U7 and lu A. R. 102. that under 
tin* General Railway Ait. I^tx. 31 Viet . ■;*. 
s. 2*». s.-s. I. a* amended by 34 Viet. c. 43. » .“, 
re-enacted by Consolidated Railway Act. ls7i'. 
42 #Viet. c. s. 2.3. s.-ss. 2. 3. 4. which pro
hibited railway companies from protecting 
themselves against liability for negligence by 
notice, condition, or declaration, and which 
applies to the (iratul Trunk Railway Com
pany. the company could not avail themselves 
of tin* a box i* stipulation that they should not 
be responsible for tin* negligence of tbemselve* 
or their servants, firaml Trunk It. IV. Co. \.
\ oiid. U s. ('. It. «12.

(R. 8. C. c. 100.)
Application to Contract for Carriage 

beyond Defendants' Line. I Where a 
railway company undertakes to carry good* to 
a point lieyond the terminus of its own line, 
its contract is for carriage of tin* goods over 
the whole transit, and the other companies 
over whose line they must pass are merely 
agents of the contracting company for such 
carriage, and in no privity of contract with 
iIn* s|ii|,|„.|- Kristol and Exeter R. W. Co. v. 
Coiiins. 7 H. !.. Cas. It»I. followed. Such n 
contract, being one which a railway company 
might refus** to enter into, s. PM of the Rail 
way Ad. R. S. ('. c. pi'.i. doe* not prevent it 
from restricting its liability for negligence ns 
carriers or otherwise in respect to tin* goods to 
Im* carried after they had left its own line. 
The decision in (iratul Trunk It. W. Co. x. 
Vogel, 11 8. ('. It. 312. doe* not govern such a 
contract. (iratul Trunk It. IV. Co. v. Mc
Millan. Ill S. ('. It. .343. See S. 12 O. It. 
1UB, 1.3 A It. 14.

(51 Viet c. 211 (D.))

Extent of Statute. | Sub-section 4 of s. 
2* » of tin* Railway Act of 1st is, 31 Viet. < US 
fl», i. lines not extend to all cases in which 
negligence is charged against the railway com
pany. but to cases only of neglect coming 
within the provisions of s.-s*. 2 mid 3. They 
nr** not prevented therefore from stipulating 
for a limited liahiiitv in other cases. Scarlett 
v. fin at Wntrrn It IV. Co.. 41 V C. It. 211.

(42 Viet (!».»)

Application to Grand Trunk Rail
way Company CattU > --m m Clcmi'

Application to Contract Limiting 
Liability to Specific Sum.) ltv s. 24»I
(8) of the Railway Act, 1888. 51 Vlct. ■ 29 
<!».». "every person aggrieved by any neglect 
or refusal in the premises shall have an action 
therefor against the company, from which ac
tion the company shall not be relieved by any 
notice, condition, or declaration, if the damage 
arises from any negligence or omission of the 
company or of it* serxant*:”- Held, that thi* 
provision does not disable a railway company
ft mil entering into a special contract for the 
carriage of goods and limiting its liability a* 
to the amount of damages to Is* recovered for

^
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loflt ,,r injury to surit ponds arising from negli- 
p, m e. Grand Trunk It. W. Co. v. Vogel, 11 
s ('. 1C. lil-, ami Hate v. Canadian Pacific It. 
\V Cm. 15 A. 11. 388, distinguished. The 
iiiMiid Trunk Itailway Company received from 
I; ;1 |„irse to lie carried over its line, and the 
p,tit of the eotnpniiy and It. signed a contrai t 

tor such carriage, which contained this pro- 
x js'ioii : " The company shall in no case he re- 
-|u,!i.s'dde for each and any Imrse." &c. : Held, 
allirming the decisions in 21 A. 11. 304 and 31 
11 |; 75. i liât the words "shall in no case lie 
rcspoiisilde " were snllicieiitly general to cover 
,11 , uses of loss however caused, and the horse 
ha, nip I icon killed hy negligence of servants 
, f the company. 11. could not recover more 

1100, though the value of the horse 
larpi'lx exceeded that amount. Robert non v. 

..f V.ioiA It. IV. Co.. 31 S. C. It. till.
>’■ iir> uii r v. Tin (fm in, U Kx. C. It. 270.

Application to Contract not to Hold 
Corapaay Liable Reduced RateA The 
p! lintiffs* agent shipped a quantity of plate 
pla-s hy the defendants’ railway, signing an 
agreement that, in consideration of tlm dé
nudants receiving the goods at a reduced rate 
of mnit.v three cents per 100 pounds, they 
should mit he responsible for any damage aris
ing in tin' course of the transit, including 
negligence. The defendants had two rates, 
namely, the twenty-three cents, a third-class 
r ite, and a double first elass rate of sixty 
mu-, which they contended were in accord- 
mi ■ ,\ itli the Canadian Joint Freight Classifi
cation. adopted hy them and approved hy the 

v rnur in council under >. 220 of 51 Viet. c.
11•. i. the Railway Act. the said elassiftca- 

ii'-n staling that the third-class rate applied 
where the goods were "shipped at owner's 
risk »hip|M>r signing special plate glass re- 
I' form." The plaintiffs' agent was aware 
m| the two rates, and signed the agreement ns- 

ih. in the lower rate, under the Isdief that 
tlie d'tendants could not, under s. 240, take 
advantage of the provision absolving them 
from liability where the damage was oeca- 
‘iMiie.l hy negligence. No by-laws approving
et il.......mpaiiy's tariff under which these fates
", i'■ charged had ls*en approved of by the 
pivernor in council, although a by-law tixing 
a lirst-class rate of sixty-six cents and a tliird- 

I— late of lift y cents had inter alia been so 
| • ■ 1 ; Ih’ld, that the railway company

"• ie liable for damages to the goods resulting 
negligence, notwithstanding the agree

ment not to hold the company liable in coti- 
i itii'it of the reduced rate, (iraud Trunk 

Il W. Co. V Vogel, 11 S. C. H. «112. followed.
' \. i 'amilium Paeifii It. IV. Co., 2tl < l.
II 7:12. 23 A. It. 115.

Instruction mi Part of Line in For- 
1 '■null a. | The Railway Act of Canada 
t applicable to a railway situate in a 

-ii country, though operated by a com- 
incorporated by or utider the authority 

'In- parliament of Canada. Therefore,
" lu re g....Is shipped from Seotland to he <|e-

' 'I at l’ortland, Maine, C.S., to the Grand 
1 mk Railway Company, and by that com 

i" he forwarded thence to the plaintiffs 
I Mi-Miito, were destroyed by fire on the line 

: company in New Hampshire, V. S..
genre from which they were protected 

■ability hy the terms of the contract for 
Ib id, that the provisions of s. 24«i 

; Vi, I. r 21» I |>. I, disabling the railway 
m.\ from relieving itself from liability 

N "w n negligence or that of its servants,

were not applicable to the defendants' con
tract ; and an action to recover damages for 
the loss of the goods failed. Mnrdouuld v. 
U hi ml Trunk l{. IV. Co., Ill « ». It. tit lit.

5. Other (’nue*.

Bill of Lading; I n< nt. | Semble, that 
under the Interpretation Act. 711 Viet. c. 1. s. 
7. s.-s. 1» (O.l. the defendants, though a cor
poration, would lie " persons signing " the bill 
of lading, if signed hy their authorized agent. 
Royal l’u mnl in ii Haul: v. (/rand 'Trunk It. 
IV. Co.. 23 C. I*. 225.

--------  Condition» Conutrudion. ] Rm
Until ii v. I hrrlinnt* Tle*patrh Transporta- 
limi V-.... I tt R 723. 12 A R 2»1. IIS C. 
It. 572 : hument v. Snrlln rn nml Xnrtli IV, *f- 
em R M\ Co., 11 O K 343.

Contract Authority of I 'lint Ihlinry 
to IV, on,/ I'vrhon. | F„ in British Columbia, 
being about to purchase goods from t V. in 
Ontario, signed, on request <>f the freight agent 
of the Northern Pacific Railway <'ompanx in 
British Columbia, a letter to G. asking him 
to ship goods vifl Grand Trunk Railway and 
Chicago and North-Western, care of Northern 
Pacific Railway at St. Paul. This letter was 
forwarded to the freight agent of the North
ern Pacific Railway Company at Toronto, 
who sent it to <i.. and wrote to him : " I en
clos,. you card of advice, and if you will kind
ly till it up when you make the shipment, and 
send it to me, I will trace and hurry them 
through, and advise you of delivery to con
signee." G. shipped tile goods, as suggested ill 
this letter, deliverable to his own order m Brit
ish Columhia : Held, affirming the decisions 
in 21 .X. R. .‘122 and 22 <» R. «145. t hit I on 
arrival of the goods m St. Paul, the Northern 
Pacific Railway Company were bound to ac
cept delivery of them for carriage to British 
Columbia, and to exjiedite such carriage : that 
they were in the care of said company from 
St. Paul to British Columbia ; that the freight 
agent at Toronto had authority so to hind the 
company: and that the company were liable 
to G. for tin- value of the goods which were 
delivered to F. at British Columbia, without 
nit order from G.. and not paid for. Xortlii ro 
Pacific It. IF. Co. v. firnnt. 24 S. C. R. 54U.

---------Evidence — Connecting Line. I
Where I lie only evidence of the contract to 
carry was that the foreman of the freight de
partment at one of the defendants' stations 
agreed to have certain trees forwarded to a 
station not on the defendants* line, hut on one 
connecting therewith: Ib-ld. that this was 
evidence to In- submitted to a jury of n con
tract to that effect binding the defendants, and 
that a nonsuit was wrong. The measure of 
damages against carriers for non-delivery of 
trees considered. Met lilt v. tJrund Trunk It. 
N ( • . 19 a R MB,

Delay in Delivery Hill of Lading -In- 
dornenn nt of- Statu* of Iinforme. | The de- 
elaralion alleged that the plaint iff hy his 
agents delivered to the defendants .s.inni hush-
els of corn, to be carried from Chicago to 
Stratford, &c„ and to be delivered to the Bank 
of Montreal or their assigns: that the hank 
assigned the corn to the plaintiff ; yet that de
fendants neglected for an unreasonable time 
to carry and deliver it, whereby the plaintiff
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lost a market, ami was afterwards obliged to 
sell fur a loss price tlinn la* would otherwise 
base done. It appeared that the corn was 
shipped by M. «S: Co., "as agents and for
warders." on account of whom it might con 
cent, to be delivered to the Hank of Montreal 
or tlicit assigns, and the hill of lading was in
dorsed hv the agent of the hank to the plain
tiff, with whom defendants treated ns the 
owner, and delivered it to him after some de 
lay caused by a charge made and afterwards 
remitted by them. It was objected that the 
consignor or consignee only could sue upon 
this rouirait, not ila- plaintiff: that the hank 
could not assign to him : and if they could, the 
right of action would not pass. There was no 
evidence to shew what interest (la* hank had 
in the corn : -Held, there being no plea deny
ing plaintiff's property in the corn, that lie
was admitted to have I.... the owner when
it was shipp'd : that the hill of lading did not 
transfer the proper)v to the hank, in whom 
no other right was shewn ; that their indorse
ment was therefore unnecessary : and that lie 
was entitled to maintain the action. Semble, 
however, that if lie had first acipiired his title 
by such indorsement, lie might have sued de
fendants for any negligence occurring after 
Ile\ had recognized him as owner. A hill of 
lading is not conclusive proof of the change of 
pronerly, like a hill of sale ; it is a question of 
evidence whether such an operation should lie 
attributed to ii A -//• Ituffaio and Lakt 
Huron If. IV. ( h.. It; ('. 1 ». 7>i

Delivery to Third Person Votiee- 
.s'/op/iuiy Cuntoma.] floods which came 
from Montreal in bond were deposited in the 
customs warehouse at the llrnnd Trunk sta
tion at Toronto. The consignees became in
solvent, and the consignors gave notice of 
stoppage in transitu to the railway company, 
after which the agent of the company gave 
an order for delivery, on payment of charges, 
to another person, who made the entry and re
ceived them from the customs: Held, that 
such notice was sufficient, though in such 
cases it is advisable to give notice also to the 
customs officer : and that an action would lie 
against the company for such delivery. .\nrhcr 
v. Him ml Trunk If. IV. Co., .'HI I . C. It. tail).

Injury to Goods by Fire -Conrcrtinn - 
/ «to/,/.. / I in m h u< x. | -The firs* count of the 
declaration stated that defendants agreed to 
carry 11 Ills, of Canadian wool from T. to 
I* by rail, and thence to II. by steamboat or 
rail, and deliver there to plaintiff, certain 
perils and casualties excepted: breach, non
delivery. Second count, the same, hut al
leging they were to carry and deliver within 
a reasonable time : breach, they did not so 
carry. Third count, that the defendants 
agreed pnqievly to slow and safely carry and 
deliver the wool, certain casualties. tV.. ex
cepted : breach, goods damaged by the defen
dants' negligence. Fourth count, trover. The 
uefeiidnnts pleaded iamong other pleasi to 
the first, second, and fourth counts, that the 
goods were delivered l" and received by them 
upon the conditions that they should not lie 
liable for damages arising from delays from 
storms, accidents, unavoidable causes, or front 
damage from the weather, lire, tV. ; and that 
the goods in course of carriage were damaged 
and destroyed by an accidental lire, which pre
vented the delivery. The evidence was. that 
on tith Septemh ", 1 Siil, plaintiff delivered to 
defendants thirteen sacks of wool, weighing 
•t.'JII lbs., addressed to the consignees in It..

to he sent subject to defendants' tariff and 
tu the conditions contained in the plaintiff's 
written request to defendants to receive same, 
defendants giving a receipt with similar condi
tions thereon. This wool was put into a car 
with wool from Michigan, consigned to one 
It. together with certain dutiable goods, and 
all arrived at Island l'ond on iMh September 
following, where they were detained by the 
customs authorities. The car subsequently 
took lire, and the sacks containing the wool 
were burnt. Some of the wool was also burnt 
and some singed. In endeavouring to save it. 
the wool became mixed and was carried in 
this state to I*., where new sacks were ob
tained and the wool conveyed in them to IV, 
and the thirteen sacks delivered to the con
signees on the 'J'Jml October, but containing 
only L\ V.is lbs instead of .‘1.-41. which the bill 
of lading shewed. Un the delivery of four 
additional sacks, the weight being still short 
In twenty-nine pounds, an examination of the 
wool was made, when it was found to consist 
of S7d lbs. of Canada lleece, 1,1*10 lbs. 
scorched Canada, and 1.1*18 llw. American 
lleece damaged by lire. This was sold on 
daiutiff's account, but did not realize ns much, 
t was proved, as it would have brought had it 

arrived about a month earlier. It further ap
peared that !ml'j |hs. Canada lleece had ls*en 
delivered to It. The Judge charged the jury 
that defendants were not liable tor the (lam
age by lire, or for the delay at Island l'ond : 
that the plaintiff was entitled to such damages 
as arose from defendants’ neglect in delivering 
mixed instead of Canadian fleece, and for the 
short weight. The jury gave plaintiff $t#>t 
damages : -Held, that the first and second 
counts, not embodying the executions contain
ed in the contract, were not proved; and that 
the third count was not sustained by the evi
dence. Held. also, that plaintiff could not
recover for t hr short weight, the evidence
shewing a loss by lire of a considerable nor 
lion of tlie wool, and of the sacks, which 
would cause a diminution in the weight. Held, 
also, that jdaintilT was not estopped by the 
taking of tin* American wool from shewing a 
conversion by defendants of the Canadian 
wool : but that had defendants pleaded that he 
took the latter in lieu of the former, or of so 
much thereof as was deficient, there was evi
dence to go to the jury to warrant a verdict 
for defendants to a certain extent, if not for 
all thill really ought to have been delivered. 
Held, also—granting a new trial, costs to 
abide the event- -that the proper direction to 
the jury would be. that defendants were not 
liable for the loss by fire ; that they were 
liable for the wool belonging to plaintiff, 
which they carried to IV. and did not deliver; 
but that if plaintiff, with the knowledge of 
all the circumstances tin* evidence disclosed, 
took the one kind for the other and sold ii. 
when In* might have had bis own. and tie- 
damaged Canadian wool was delivered t > 
the consignee of the American wool with 
plaint ,i. - consent, in consideration of It is get 
ting the American in lieu of it. then plaintiff 
could not claim substantial damages either 
for breach of contract or for the wrongful 
conversion. Milliijun v. (irund Trunk It. IV. 
Co.. 17 C. 1\ 115.

Liability of Crown ns Common 
Carrier. | See Crown.

Lose of Goode - Connecting Line 
Privity. 1—Hoods were sent by another rail
way company and were carried by it to its
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< running |K)int with defendants' linn, wliere the 
good* were delivered over to defendants to be
< arried to the plaintiff : -Held, that an action 

... t|,o loss of the good* wa* not maintainable
t.v the plaintiff against defendants, as there 
« i> no privity of contract between them. 
/,- hnnlx"» v. Canadian Pacific It. W. Co., 
lit n. it. 3<;u.

Misdelivery — Production of Hhif/ting 
Utile)- The plaintiffs, knowing that the de- 
■. i..l.iiitt« s"Mi tin.es delivered gnmls without 
pri.'lm tion of the shipping bills where not con-
.......... "to order.” consigned certain goods to
il„. | C. Comp'nny," not yet incorporated.

i ,1 the defendants delivered them to an in 
di'idnnl carrying on business in that name 
ilhl| ,i the ostensible office of the company, 
without production of the bill : Held, that 
the defendants were not liable for misdelivery. 
There is no law in this Province requiring 
carriers to take up shipping bills before the 
,1, ;iv,.| > if goods, t'onh ii v. t'anadian Purifie
It II .* Co., 32 O. U. 258.

Negligence Proof of.]—Case for negli- 
getir.- for putting upon one of defendants' 
carriages a mare, which it was alleged had 
I h delivered to and received by them from 
ii,.' plaintiff, to be safely loaded ami unloaded 
, ml . ..n\eyed to A. Plea, denying the delivery 
to and receipt by defendants, and issue tliere- 

A witness for tlie plaintiff swore that lie 
took the mare to the station, where a man 
.! -i-i.'d him to put her into a car, in doing 

! .. the accident happened, and the mare
w.i- tlieu taken on the train to A :—Held, that 

proof was insufficient to sustain the issue.
i. ntfin v. Great Wat cm It. If. Co., 13 U. 
« II. 307.

----  Proof of—Jury—Xew Trial. ]—See
' ni v. t'ii mid in ii Pacific It. 11 . Co., 2t! O.
ii. 752. LSI A. R. 115.

Rates -Rca$onubtene*$.Y—Held, affirming 
the indgment in O. It. 251, that in the nb 
x'i. ■ of collusion the court would not inquire 
into the reasonableness of the rates charged 
l.v a railway company to an express cora

ux. I ickert Lrpr>** Co. v. Canadian Pu- 
<i»c It. \\ . Co., 13 A. R. 210.

Réduction | So.' Collett \ Pea 
ml in ii Punfic It. » . Co., 2»l U. it. 782. 23 
A it. 115.

Sale of Perishable Goods \otiee— 
!'■ 'i' d. | The plaintiff on tlie 2nd March, 
i xx-‘. -I* livered in the (1. W. It. Co., at L.. 
••ii' *!•> bushels of oats, to lie carried by 

• ■''way and connecting railways to It.. 
'I and there delivered to the plaintiff.
I • oats were ship|ied in car No. ti2tl3, and

■ in transit were transferred to car No. 
of the St. P . M. & M. It. W. Co. Be 

-• arrival of the on Is. the plaintiff ar- 
.1 with the defendants' agent at Win*

II 1“ to have car *12il3 stopped at Winnipeg.
Its were not Whipped at Winnipeg hut 
•'fried on to Itrandon. The plaintiff.

axing Brandon and making the Win- 
irrangenient. had Instructed his agent 

i iitlon to receive the oat*. The oats 
l at Brandon on the 3th May. The 

liutiff’s agent at Brandon frequently ap- 
I for the same, hut was Informed that 

■ y had not arrived. The defendants alleged 
•" noth-® uf arrival was sent by mist card 

plaintiff's proper address at Brandon,

lint there was no evidence to shew that this 
reached the plaintiff, and the goods being of a 
damageable or jierishable nature were, on 
22nd July, sold by defendants. In an action 
for non-delivery and conversion : Held, that 
the plaintiff was entitled to recover: that the 
defendants were not protected by 42 Viet. c. 
V, s. 17 (1>.I, and sub-sections, for to corns 
within it. the goods must remain in the de
fendants’ possession for at least a year, unless 
the tolls have been demanded from the per
sons liable, and payment refused or neglected 
for six weeks after demand : and though s.-s. 
3 says nothing of a demand, the whole sec
tion must lie read together, which shews a 
demand was required ; that the post card was 
not u sufficient demand, unless it was shewn 
to have reached the |ierson addressed to; that 
there was no breach in not stopping at Win
nipeg. as 11........ ..tract to stop only applied to
car li'jlti. Worden v. Canadian Purifie It. IV.
Co., 18 i » li. 03.

Stoppage by Customs Officer -Plead
ing.]— Llefcudatits undertook to carry from 
Buffalo and deliver to plaintiffs in Goderich 
certain goods, which were stopped and bonded 
by the custom house officer in Stratford, of 
which the plaintiffs received no notice ;— 
Held, that defendants were bound to carry 
out their contract, or shew some stoppage by 
a duly authorized officer ; and their plea lie- 
tng defective in this respect, the post en was 
awarded to the plaintiffs. Robton v. Ituffalo 
and Lake Huron It. IV. Co., U C. V. 183.

VI. CARRIAGE OK VaHSEXUEIIS AND Tit kill
Lvooaoe.

•S'cc also po$t XIII.

1. Government Railway*.

Sea Crown—Petition or Riuiit.

2. l.o$t or Dcitroycd Luggage—Liability for.

Checked Luggage Giving uii Check— 
Connecting Line* Continu ou$ Journey.] — 
The plaintiff purchased a ticket from defend
ants at Detroit for a first-class passage from 
I letroit to Washington, paying the fare for 
the whole distance. It bail five coupons at
tached. perforated so that they could lie de
tached and given up, each one being for the 
distance to lie traversed over a different rail- 
xvav or omnibus route on the way. The plain
tiff's trunk was checked to Buffalo, and, when 
near the place, » person took his check for it, 
with the couimiii for the omnibus route to the 
station of the Erie railway, by which tlie 
plaintiff was to proceed, and gave him an 
omnibus dusk across the city of Buffalo in 
return. The conductor of defendants' train, 
Iwing asked bv the plaintiff, told him it was 
right to give his check to this person. The 
omnibus line was paid by the Erie Railway 
Company. The trunk having been lost owing 
to the neglect of the omnibus agent :—Held, 
that defendants were liable, for the contract 
was with them, to carry the plaintiff and his 
luggage the entire distance. It was objected 
that the plaintiff had forfeited his right to lie 
carried bv having stopped over on the jour
ney. instead of making a continuous one ; 
hut. held, that defendants, not tuning insisted 
on the forfeiture, if they had a right to do so,
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nn«l having chosen to entry him nml his lug- 
gnge. won- IiouihI to do so with reasonable 
eare. Smith Grand Trunk It. IV. Co., 35 
r. r. it. 547.

Termination of Responsibility for.] 
—The plaintiff' was a passenger from I'nris 
to Sea forth, with two trunks, cheeked. At 
Sea forth the trunks were put on the platform, 
nml he assisted defendants’ servant to carry 
them into the baggage room, and went in 
an omnibus to a hotel about 3 p.m. About 
s p.m. lie sent for the trunks, but one of 
them had disappeared, and the evidence 
went to shew that it had been stolen : Held, 
that defendants were not responsible : that 
their duty a- common carriers ended when the 
trunk had been placed on the platform, and 
the plaintiff had had a reasonable time to re
move it. as lie clearly had here. Pinion v. 
(irand Trunk It. IV. Co., 28 U. C. It. 307.

It is the duty of a railway company to have 
luggage ready for delivery on the platform at 
the usual place of delivery, until the owner 
in the exercise of due diligence can call and 
receive it : and it is the owner's duty to 
call for and receive it within a reasonable 
time. Therefore, where a person on arriving 
at his destination deliberately refrained from 
applying for his luggage, being told by hi< 
cabman that he could not conveniently take 
it. and on sending for it on the following 
dav. one of three trunks could not be found : 
— held, in an action to recover the value of 
the trunk and the wearing apparel it was 
said to contain, that the liability of the rail
way company as common carriers had ceased; 
and a nonsuit was ordered to be entered. 
The only claim, if any. which the plaintiff, 
under the circumstances, had against the 
company, was as warehousemen or bailees.
I ineherg v. Urn ml Trunk It. IV. Co.. 13 A. 
K. U3.

Contents—Fraudulent Claim—Fridence.] 
—Plaintiff sued for the loss of his trunk, 
which he alleged contained several valuable 
papers, and among them the lease of a farm 
front his father to himself. Defendants re
sisted his claim as fraudulent, denying that 
they had ever received the trunk, and gave 
strong evidence to support their defence. 
They then offered to prove fas tending fur
ther to shew the dishonesty of the claim > that 
this farm had been the subject of a suit in 
chancery, in which it was decreed that the 
plaintiff's father held the land only as agent 
for another, and should convey to him ; and 
that the plaintiff was aware of the fact, hav
ing been examined ns a witness in the case :

■—Held, that such evidence was rightly re
ceived : and that it was sufficient to support 
the decree, without the other proceedings in 
the suit. Thomas v. Lirait Western It. IV’. 
Co.. 14 V. C. It. 381).

--------- Merchandize.]—A railway company
are not liable for merchandize carried by a 
passenger as luggage, for which no extra 
charge* is paid. Shair v. Grand Trunk R. 
IV. Co.. 7 V. P. 41)3.

--------- Miscellaneous Articles.]—The plain
tiff a carpenter, had with him, as a pas
senger by defendants’ railway, a box con
taining a concertina, a rifle, a revolver, two 
gold chains, a lockit. tiro gold rings, a sil
ver pencil ease, a sewing machine, and a 
quantity of tools of his trade, such as chisels, 
planes. *&c. The box having been lost at the

Toronto station while in defendants’ care :— 
Held, that the articles in italics were ordinary 
personal luggage, for which defendants were 
responsible, but that the others were not. 
He'd. also, that the fact of the other articles 
bring m the box could not prevent the plain
tiff from recovering for such as were personal 
luggage. Itrutg v. Grand Trunk It. IV. Co., 
32 T\ C. It. Oti.

---------Plants—Knowledge.]—The plain
tiff. an emigrant for Toronto, brought with 
him from England a box. as personal luggige, 
which vonUiined only rare plants and loses 
intended for sale. ?Ie delivered it to defend
ants’ baggage master at Quebec, saying that 
lie would pay for it, but not stating its con
tents, on which the latter asked for his ticket, 
and on seeing that it was a third-class gov
ernment emigrant ticket, he said there was 
nothing to pay. and that it might go with the 
plaintiff on the train. The plaintiff said the 
box was marked somewhere. " Plants—perish 
able,” but he could not say that defendants’ 
officers saw the mark, and it was sworn that 
if they had been noli lied that the contents 
were freight or merchandize the box would 
not have been taken :—Held, that defendants 
were not liable for its loss. Lee v. Grand 
Trunk R. IV. t o., 30 V. R. 350.

Special Contract — Fridence — Limita
tion of Amount—'V'imr.l — In an action by the 
plaintiff, a passenger by defendants’ railway, 
for the loss of her luggage, in which the 
defence was that the defendants' liability was 
limited by a condition on the ticket to 8100, 
certain letters were admitted in evidence, one 
written by the defendants’ baggage agent to 
the passenger agent asking whether plaintiff's 
attention had been called to the condition on 
the ticket, and why it had not been signed 
by her, and the other the reply thereto, stat
ing that the company's rules did not require 
unlimited first-class tickets to be signed, and 
that this ticker had been sold at full tariff 
rate : Held, that the letters were properly 
admitted; hut they were of no consequence, as 
the ticket on its face shewed that it was not 
purchased subject to the condition. Kirkstall 
Itrewing Co. v. Furness It. XV. Co.. L. It.

q. It. 468, followed. Held, also, that tie- 
six months’ limitation clause. R. S. C. c. 109, 
s. 57, does not apply to an action of > his
character arising out of contract, but to ac
tions for damages occasioned by the company 
in the execution of the powers given or as
sumed by them to be given for enabling them 
to maintain their railway. The cases on this 
subject reviewed. Anderson v. t.'unadian 
Pacific It. W. Co.. 17 O. R. 747.

An appeal was taken to the court of ap
peal on two grounds: ( 11 that the accident 
was caused by the act of Clod or vis major : 
(2) that the defendants were protected by the 
limitation clause. R. S. C. c. 1IH». s. 27. the 
accident having taken place more than six 
months before action. As to the first point 
the court agreed with the court below, and 
thought that the liuding of the jury was fully 
justilied by the evidence. Upon the second 
point the appellants also failed, owing to 
a division of opinion in the court. S. ('.. 17 
A. R. 480.

---------  Xotice—Xegligcncc.]—The plaintiff
purchased from an agent of the defendant 
company at Ottawa, what was called a land 
seeker's ticket, the only kind of return ticket 
issued on the route, for a passage to Winni
peg and return, paying some $30 less than
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tin* single fan* each way. The ticket was 
nut transferable, and had printed on it a 

hlier of comlitions. one of which limited 
tin liability of the company for baggage to 
wearing apparel rot exceeding $100 in value, 
and another required the signature of the 
passenger for the purpose of identification 
and to prevent a transfer. The agent ob
tained tho plaintiff's signature to the ticket, 
explaining that it was for the purpose of 
identification, but did not read nor explain 
to her any of the conditions, and. having sore 
eyes at the time, she was unable to read 
lii-'in herself. Un the trip to Winnipeg an 
aerident happened to the train, and the plain
tiffs luggage, valued at over .$1.000. caught 
fire anil was destroyed. In an action for dam- 
a ties fur such loss the jury found for Hie 
plaintiff for the amount of the alleged value 
of the luggage :—Held, reversing the judg
ments in 15 A. It. .'$S8 and 14 (>. li. 1525. that 
there was sufficient evidence that tin* loss 
of tin- luggage was caused by the defendants' 
negligence, and the special conditions printed 
on the ticket not having been brought to the 
nuii.e of the plaintiff, she was not bound by 
them, and could recover her loss from the 
company. Kate \. Canadian Pacific It. IV.

Unchecked Luggage. | — Plaintiff, tra
velling on a first-class passenger ticket on de
fendants' railway from Chatham to Toronto, 
took a travelling hag with him into the ear. 
not having offered it to be cheeked, nor hav
ing been asked to do so. or to give it in charge 
i" any of defendants* servants. At the Lon
don station." where the train etopiied for re
freshments. he left it on his seat in the car 
to retain the place, and on his return from 
the refreshment room if was gone:—Held, 
t b it defendants were liable for the loss. Re
marks on effect of custom of checking lug- 
-•1 -• Humble v. (treat ll'cefer» It. IV. Co., 
"-HI C. R. 407.

Ill-Id. in appeal, affirming the judgment, 
'hat the mere fact of a passenger retain- 
i11 - |Missessjon of n ling or other article of 
luggage. did not. without some evidence of 
"nti;iii. express or implied to that effect, 

relieve the company from their liability as 
•I n un carriers in case of loss. S. c. É. 

tV A. list.

— Commencement of Responsibility.]
I - plaintiff, an intending passenger by de- 

!• iid.iinv railway, a quarter of an hour before 
'lu- 'niin started entered n passenger car 
Mantling at tin* station at the original etnrt- 

- point, left his valise on a vacant sent, and 
wi-ni out : and on his return shortly after- 

i I-. hi< valise was gone. It was not shewn 
'h it at. the lime lie left the valise any one 

" charge of the train, or that "there 
' Mv other passenger in the car Semble. 

'-1'1' there was no sufficient delivery of the 
1 io defendants to render them liable, 

v. (Iran,l Trunk It. IV. Co.. 24 C. P.

- Package Containing Money—.46- 
- <>f \ epligenee.]—The plaintiff was n 
"gi-r on one of defendants* cars, occupy- 

- i sleeping berth. Refore going to sleep 
• mid undressed himself and had put his 

I '- lo t book, containing his money, in his 
;"rs pocket, rolling up his trousers and 

' Mg his braces around them, and then 
' * H|0m under his pillow next the wall.
” lu‘n be was called before arriving at his

place of destination. Ihp discovered that his 
pocket-book ami money were gone. No t egli- 
gence in tin* defendants was shewn: ll.-ld, 
• hat no liability attached to the defet.nuits. 
Steam v. Pullman Car Co.. K (>. R. 171

3. Passengers.
(at Conditions on 'Ticket.

(See also (b) ).
Continuous Journey — “Stop orer."\ — 

Plaintiff purchased from defendants a ticket 
from Ituffalo to I let mit. marked "good only 
for twenty days from date." lie took defend
ants' afternoon accommodation train ai the 
Sus|M*iision bridge, which ran onlv as far ns 
Iiondon. but he left it at St. t'allia tines, an 
intermediate station, and defendants refused 
to let him go on thence by the night ex
press :—Held. that they were justified ill so 
doing: that their contract bound them io con
vey the plaintiff , in une continuous journey 
from the Suspension bridge to Detroit, giving 
him the option of taking an* passenger ira in 
from the point of commencement, and if that 
train did not go the whole distance, to be 
conveyed Hie residue in some other train, 
the whole journey to be completed wiiiiin 
twenty days: but that it <I <I inn give a right 
to stop at any or every intermediate station. 
Qua-re, whether if he had gone on to London 
by the accommodation train, he would have 
been bound to take the.next through train 
thence. • raip v. (Jreut Western It. IV. ( •>., 
24 C. C. It. 504.

Declaration, that defendants contracted to 
carry the plaintiff ns a passenger from G. 
to T., but wrongfully expelled him from the 
cars. Defendants pleaded that on the Sth 
December. Isti4, they sold to plnintiff at 
G. a ticket thence to T. "good for this day 
only:" that he thereupon took the train at 
<».. which proceeded to T. by a continuous 
journey, but left it without defendants' con
sent at and on the luth December entered 
another of their trains going to T.. by which 
they refused to carry him—which was Hie 
grievance complained of. Replication, that 
before the Sth December, defendants had pub
licly advertised, by their time table, that a 
passenger train would leave (i. at 3.05 p.m. 
and arrive in T. at midnight : that lie 
purchased his ticket before the arrival 
of the train at G. on that day. on its 
way to T.. on the faith of such repre
sentation, but the train did not leave G. until 
tl p.m., and defendants well knew that it 
would not. and it. did not, arrive at T. until 
the morning of the 9th; that on its arrival 
at C. the plaintiff, finding the train could not 
reach T. until the 9th, left it, and defendants 
waived the terms of their ticket, and the 
plaintiff on the 10th claimed to go on by the 
morning train passing C. for T. on" this 
ticket, hut was prevented :—Held, on demur
rer. that the plea, without reference to the 
replication, was a good defence, for the ticket 
was a contract by defendants to convey the 
plnintiff from G. to T. in one continuous 
journey, to commence on the date of issuing 
it. 2. That the replication was bad. for. even 
if the time table could lie construed ns incor
porating a condition as to time into the con
tract. yet. ns the contract was in part ex
ecuted for the plaintiff's benefit by bis con
veyance to C\, the breach could only entitle
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him to compensation in damage.». 3. That the 
time tiihh* was not part of the contract, 
but a representation only; and in that view 
the piainlilT should have averred that he 
bought his ticket on the faith of such repre
sentation before the time specified for the 
train to lenve G.. not merely before the ar
rival of the train there, for, if after the time 
specified, he knew as well as defendants that 
the time table bad been departed from. 
Quaere, whether the plaintiff by leaving the 
train at and thus making it impossible 
for defendants to perform the substantial part 
of their contract, by conveying him in one 
continuous journey to T., had not forfeited 
all right under it. Briggs v. Grand Trunk 
R. 11. ( o., 24 U. C. U. 51U.

The suppliant, who was a manufacturers’ 
agent and traveller, purchased an excursion 
ticket for passage over the Intercolonial Rail
way between certain points and u-turn with
in a specified time. Un the going half, printed 
in capitals, were the words, "good on date of 
issue only," and immediately thereunder, in 
full-faced type, "no stop over allowed." He 
knew there was printing on the ticket, but

Iiut it into his pocket without reading it. lie 
egan the journey on the same day lie pur

chased the ticket, but stopped off for the night 
at a station about half-way from his destina
tion on the going journey. The next morn
ing lie attempted to continue his journey to 
such destination by a regular passenger train. 
Being asked for his ticket he presented the 
one on which he had travelled the evening be
fore, and was told by the conductor that it 
was good for a continuous passage only. On 
his refusal to pay the prescribed fare tor the 
rest III" the going journey, the conductor put 
him off the train at a proper place, using no 
unnecessary force:—Held, that issuing to the 
suppliant a ticket with the conditions upon 
which it was issued plainly and distinctly 
printed upon the face of it. was in itself rea
sonably sufficient notice of such conditions; 
and if, under the ci-cum stances, he saw tit to 
put the ticket into his pocket without reading 
it, he had nothing to complain of except liis 
own carelessness or indifference. Held, affirm
ing the foregoing, that by the sale of a rail
way ticket the contract of the railway com
pany is to convey the purchaser in one con
tinuous journey to his destination; it gives 
him tio right to stop at any intermediate sta
tion. Craig v. Great Western R. W. Co., 24 
V. C. li. GOO, Briggs v. Grand Trunk It. W. 
Co., 24 U. C. R. 51, and Cunningham v. 
Grand Trunk It. W. Co., it L. C. dur. 57. 11 
L. C. dur. 107, approved and followed. 
Coombs v. The (Juecn. 4 Ex. C. R. 521, 20 S. 
C. R. 13.

--------- - “Stop over ”—Forfeit lire of Right
to he Curried—H’atccr.l—See Smith v. (irand 
Trunk If. IV. Co., 35 L. C. R. 547.

- Transfer bp Omnibus—Damages— 
Cos/*.]-—The plaintiff was a passenger by the 
defendants’ railway under a contract by 
which the defendants were to carry him by 
continuous journey from Harrisburg to Strat
ford. via Qalt and Berlin. There was a break 
in the line of the defendants at Halt, the dis
tance between the stations being three-fourths 
of a mile; an omnibus was provided, as adver
tised by the defendants, but the plaintiff was 
asked to pay a fare of ten cents for transfer 
in it. and refusing to do so. was not permitted 
to be transported free. He failed to make his 
connection, and brought this action for dam

ages:—Held, that he was entitled to be con
veyed from station to station free of expense; 
but it would have been reasonable for him 
to have paid the ten cents and made his con
nexion, and the damages should be restricted 
to that sum. Costs on the scale of the county 
court, in which the action was brought, were 
allowed, as it was to lest a right. Clung v. 
(Jrand Trunk It. IV. Co.. 29 U. R. IS.

Meaningless Condition - Via Din et
Line.]—See Danecy x. Grand Trunk If. II. 
Co.. 19 A. R.

See Farewell v. Grand Trunk If. IV. Co., 
15 C. 1*. 427 ; Anderson v. Canadian F acide 
!'■ H. ' IT O. It. 117 ; Bate v Canadian 
Pacific U. IV. Co., 18 S. C. R. 097. ante 2.

(bl Removal from Trains.

(See also (aI ).

Breach of Condition — “ Y id Direct 
Line”—Damages.]—A condition in a railway 
ticket as to travelling “ vift direct line ’’ was 
rejected as meaningless, each of three possible 
routes being circuitous, though one was 
shorter in point of mileage than the others. 
The amount of damages allowed by the jury 
to the plaintiff, because of his removal from 
the train while taking one of the longer routes, 
was reduced by the court of appeal as unwar
rantably large. Semble, that in this country 
it is not the law that a passenger rightfully 
travelling upon his ticket is bound to pay fare 
wrongfully demanded, or to leave the train 
on the conductor's o der, at the peril of not 
being able to recover damages for an assault 
committed in expelling him by force. The 
American cases on the subject considered and 
not followed. Judgment in 20 O. It. UO.'l 
varied. Dancey v. Grand Trunk It. U. Co., 
19 A. R. 004.

Cause of Action — Where Amifip.J — 
Where a person having a return ticket for a 
passage from one place to another on a rail
way line is put off the train at an inter
mediate point, the cause of action arises at 
this latter place, and not where the ticket is 
issued. Ralph v. Great Western R. 11. Co., 
Ilf. L. J. 172.

Damages. | Verdict for £50 against a 
railway company for putting the plaintiff off 
a train, though the inconvenience occasioned 
to him was trifling, and the conductor acted 
bonft tide, under an impression that the plain
tiff had not paid his fare, and without harsh
ness or violence. New trial granted for ex
cessive damages. Huntsman x. Great HVW- 
< ni R. W . Co.. 20 V. C. R. 24.

--------- Assault — Accidental Injury.] —
Where the conductor forcibly and without 
excuse removes front a train a passenger who 
has paid his fare, the company are liable for 
the assault. But where, in the course of such 
removal, and while leaving the car. plaintiff 
slipped ami was injured Held, that defen
dants were not liable for the injuries sustain
ed by him, as his removal was not the proxi
mate but remote cause of the accident. 
II illiamson v. Grand Trunk R. IV. Co., 17 
C. P. 613.

Non-production of Ticket — Offer /- 
Pay Fart Damages,]—The plaintiff, while
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travelling between St. M. and L., mislaid, 
ami being called upon to produce could not 
[m.l, hi< ticket. The conductor after waiting 
vi,me time stopped tlie train and turned him 
i.tl. lie offering to pay, but the conductor re- 
nixing to take his fare. I'pon an action 
brought against the railway company and 
y;,oo damages awarded :—Held that defend
ant x wen- responsible for this act of the 
ollieer. Although the damages were consider
ed excessive, it being the second verdict for 
tin plaintiff, the court would not interfere. 
i ii/fn \. hi and Trunk R. it". Co., 12 C. P.

Refusal to Ray hire.] — Case, for 
compelling plaintiff to leave defendants’ train 
,,ii lier journey from St. Catharines to Paris. 
Plea, that defendants had established certain 
fares on their road, which were all made pay
able to the conductor; that the conductor of 
the train, in discharge of his duty, demanded 
nf plaintiff the usual fare, which she refused 
in pay, and therefore he obliged her to leave 
the iruin at a way station. Replication, that 
In t n the plaintiff entered the cars she paid 
to defendants her fare at the St. C. station, 
and received a ticket, which ticket she 
casually lost before the conductor called upon 
her for payment, of all which the conductor 
had notice: without this, that she refused to 
; :\ il ' -aill fare in the plea mentioned, or did 
not pay the same as alleged—concluding to 
the country : -Held, on demurrer, plea good ; 
relocation bad. Duke v. Ur eat il estent R. 
It - 14 V. C. It. 3tM>.

The facts at the trial appeared to be that 
the plaintiff lost the ticket befor reaching 
tir.ii -i->, an intermediate station between 
Si. t a hnrines and Paris, and when the con- 
dun or demanded her fare informed him of 
t hex,* facts, of which he had no other know
ledge. He insisted nevertheless upon her pay- 
,1,- again to him, and on her refusal obliged 
her to leave the cars at (i. In so doing he 
v - obeying the regulations of the company, 

... ii were authorized by their charter :— 
Ib id, that he was justified, and the companyts. <ft. m.

I'., x. 218 of the Relierai Railway Act, 51 
\ c. 21) 11). l, any passenger on a railway 
tra il who refuses to pay his fare may he put 
"d the train :—Held, reversing the decisions 
in 20 A. It. 47(1 and 22 U. K. 007, that the 
contract between the person buying a rail
way ticket and the company on whose line it 

i. h l,-d to be used, implies that such ticket 
- -.ill I"- produced and delivered up to the 
. nductor of the train on which such person 
: 'a'els, and if lie is put off a train lor refus- 

’ . or being unable so to produce and deliver 
1 tip. the company is not liable to an action 

ejectment. Urunil Trunk R. IV. Co. 
v. Iharcr, 22 S. C. R. 408.

Presentation of Old Ticket—Jury.]— 
action for putting plaintiff off a train, 

da nix pleaded that they had not received 
plaintiff to Is- carried for reward, ns 
-hit appeared that the ticket offered by 

1 y the conductor must have been sold 
,\teen months before, and that the con- 

■ r refused to take it on that account. It 
- proved also that on a previous occasion 

me plaintiff had presented an old ticket, 
ii its being' rejected had paid his fare:— 

1 : at the circumstances being calculated
it'1 suspicion, the mere production of the 

is not sufficient to entitle the plaintiff 
- '”d, hut that it should have been left

to the jury to say whether the plaintiff had 
procured it fairly, or was attempting an im
position. Davis v. Ur eat \\ estera R. IV. Co., 
20 U. C. R. 27.

--------  Refusal to Ray Fare- Dnnand—
Rleailing.)—The first count alleged payment 
of the legally authorized fare demanded by 
defendants for plaintiff’s passage from Oshawa 
to Toronto and back again ; that plaintiff 
entered the train at T. to be transported back 
to O.. of which defendants had notice, yet 
defendants, contrary to the statute, would not 
transport plaintiff to O.. but ejected him from 
their cars. 2nd count, that the plaintiff, 
being a passenger on defendants' cars from 
T. to O., was by defendants’ servants forcibly 
and wrongfully put out of same before it 
reached U.. though no one entitled had de
manded any fare or ticket from plaintiff, and 
though no servant of defendants on said train 
wearing on his hat or cap any badge to indi
cate his office presented himself, to whom 
plaintiff could pay such fare or produce such 
ticket. 3rd. That plaintiff was by force and 
violence put out of the cars by the conductor 
and servants of defendants, neither of whom 
then wore on his hat or cap any badge in
dicating his office. The second plea to the first 
count was, in substance, that the plaintiff 
bought from defendants a return ticket 
marked “ good for day of date and following 
day only,” paying therefor a reduced rate : 
and six days after the date of said ticket, on 
which he had gone from O. to T., plaintiff pré
sentes I it to the conductor going from T. to 
O., and upon said conductor refusing to accept 
the same, plaintiff refused to pay the lawful 
fare or any fare to defendants ; whereupon 
said conductor put plaintiff out of the cars, 
&e. Second plea to 2nd count, that the plain
tiff well knew the conductor in charge of the 
train, who carried and wore a badge in
dicating his office, and that the plaintiff re
fused to pay him, whereupon said conductor 
stopped, &c., and put plaintiff off, &<-. :—Held. 
2nd and 3rd counts good ; that the second 
count sufficiently charged an act against de
fendants, which t heir servants in course of 
their employment might lawfully perform ; 
that the allegation that plaintiff was a pas
senger shewed primfi facie that he was law
fully there: that plaintiff was not obliged 
to shew that he had a ticket or was ready 
and willing, or offered to pay his fare, or 
that no fare was demanded, the motion not 
being for a refusal to carry him, hut for turn
ing him off the train, to justify which defen
dants should shew a demand of the fare ; and 
that plaintiff, complaining of n mere trespass, 
was not obliged to allege that a person wear
ing a badge and authorized by defendants, 
and known to plaintiff ns being authorized, 
was present to receive the fare. Held, also, 
2nd plea to 1st count good : that defendants 
were not obliged to deny, and could not prop
erly deny, that the plaintiff legally paid his 
fare, having admitted his purchase of n re
turn ticket to and from T. ; that defendants 
had shewn a good contract not inconsistent 
with their statutory duty, and not necessary 
to haw been embodied in a by-law in order 
to make it legal : that it was unnecessary to 
deny that defendants had charged more than 
2d. per mile, as it did not appear that they 
had done so; that defendants could lawfully 
impose a condition of returning within a 
specified time, because it was a special and 
reasonable bargain, and optional with the 
plaintiff to enter into or not : and that, there
fore, the ticket issued by defendants to plain-
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tiff, constituted a valid contract between
them. mid was binding upon plaintiff. Held, 
also, sworn! idea to -ml count hail, for not 
alleging iliât tin- conductor wore the badge 
“ upon Iii< hat or cap." or on some con
spicuous part of his person or dross, or so as 
to he seen by passengers: and that a similar 
plea to 3rd count was not objectionable on 
this ground, for that count not shewing 
any justifiable cause for plaintiff being in the 
train, defendants could no doubt put him out. 
and their officer was not. therefore, obliged 
to assume the badge for that purpose, lint 
held, that neither idea shewed a sufficient 
justification for the act con.plained of. with
out the allegation that plaintiff was requested 
to leave the cars before he was forcibly ejected 
therefrom, Carewell v. Grand Trunk U. IV. 
Co.. 1ft f. V. 4:27.

Refusal to Pay Fare Vender. 1 —- The 
plaintiff got upon the train without a ticket, 
and when asked for his fare declined paying
then, as he said he had not made up his mind 
how far In- should go. The conductor said In
most decide, and afterwards, on his declining 
again on the same ground, stopped the train 
and put him out, at a plaie about a mile and 
a quarter from the last station, anil within 
half a mile of a house. The plaintiff at last 
tendered a iS-H gold piece, telling the conduc
tor to take his fare l$1.35i out of it : - Held, 
that the plaintiff had refused to pay his_fare 
within the meaning of 14 & In \ id. c. 51, s. 
-1, s.-s. ti. and that the conductor was, justi
fied in what lie did. I'ulton v. Li rand '1 run li
lt. IV. t o., 17 U. C. It. 428.

(c) Special Arrangements for Carriage of 
Persona.

Express Messenger.]—Deceased was all 
express messenger, and as such was being 
carried on the defendants’ train at the time of 
his death, without a ticket or payment of 
fare, under a contract between the defendants 
and the express company:—Held, that the de
ceased being lawfully on the train, the de
fendants were liable for negligence in causing 
his death. Held. also, that the deceased was 
the servant of the express company, and was 
nut in any sense engaged in any common em
ployment with the servants of the railway 
company. J<nninys v. G‘rand Trunk It. It. 
Co.. 15 A. It. 477. Affirmed in the Judicial 
Committee, 13 App. Cas. 800.

Passes -Agreement between Companies— 
Demand.]—The plaintiffs by deed, dated the 
1st October. leased to defendants the
railway floor of their suspension bridge, with 
the right to give other companies the privi
lege of crossing it with trains. The plaintiffs 
agreed to allow the directors and employees of 
the defendants, and such other companies as 
they should arrange with, free tickets over the 
bridge: and defendants agree to allow from 
their own and procure from the companies 
with whom they should so arrange free tickets 
for the directors and officers of the plaintiffs 
to pass over theit respective railways. De
fendants in 1855 made an agreement with the 
New York Central It. Co. “ to render more 
convenient their interchange of freight and 
passengers at the bridge," by which the X. Y. 
C. It. Co. were to convey across the bridge on 
their cars the freight brought by them for the 
(i. W. It. Co., &c. Up to IStitl defendants 
gave the directors and officers of the plaintiffs

annual passes over their railway, and up to 
1 Vis procured for them passes from the X. Y. 
C. It. Co. : but they then refused to give more 
than special passes over their own road, to be 
used only on the business of the plaintiffs, 
and limited to one trip: and as i.• passes over 
the X. Y. road, they contended that they had 
never been demanded, or if they bail tli.u 
they were not bound to procure them:—Held, 
1. that defendants were bound by the covenant, 
«nil the passes could not be c« lilincd to tlm 
plaintiffs’ business. 2. That the X. Y. C. 1{. 
Co. was within the agreement, so as to en
title the plaintiffs to demand passes on that 
railway from defendants. 3. That a demand 
of the passes by the plaintiff’s was necessary, 
for. though the plaintiffs might not know with 
what other companies defendants had made 
arrangements, yet they would be aware, while 
defendants might not be. for what persons 
such passes were demanded. 4. That taking 
the previous usage in giving tickets into con
sideration, the letters given in the report, con
stituted a sufficient demand. 5. That con
sidering such usage, which shewed the inten
tion of the parties at the time, and the in
convenience of a different construction, it 
might be held that the passes should lie 
annual, not for each trip. At a gara lulls In
ternational llridge Co. and Xiagara Calls Sus
pension IIridge Co. v. Great il (stern It. IV. 
Co.. 25 V. C. It. 313.

See Uickncll v. Grand Trunk It. IV. Co.. 
2»J A. It. 431, post XIII.

(d) 'J'olls or Cares of Passengers. 
See XXV. post.

VI1. Construction of Railways.

1. Agreements for.
Contract Price—Paginent into Court.]— 

Where a bill was filed to compel a railway 
company to carry out a contract entered into 
by their agent for constructing the road, and 
the evidence taken in the cause shewed that 
at the prices agreed upon, which the com
pany insisted were most exorbitant, a balance 
of £12,500 was due the contractor, the court, 
at the hearing, ordered that amount into court 
without waiting for the master’s report. 
Whitehead v. Iluffalo and Lake Huron It. IV. 
Co., 7 Ur. 351.

Independent Agreements — Construc
tion and Working—Pleading.] —Declaration, 
that the plaintiffs agreed to complete the 
ballasting of a certain portion of defendants’ 
railway, and to construct stone culverts and 
bridge abutments at certain points, and to do 
the grading necessary, &c., all to be completed 
before the 1st January. 1859, provided the 
company should furnish cash to meet the 
monthly estimates of the engineer; and that 
the plaintiffs commenced and were ready to 
complete the work, but defendants wrongfully 
prevented and discharged them. Plea, that by 
the same agreement it was provided, that 
whereas the plaintiffs had leased said railway 
from defendants by lease bearing even date 
with the agreement, in which it was provided 
that £30,000 should be expended by defen
dants on the completion of the road before the 
rents should be payable, and whereas defen
dants were unable to raise the £30.000, it was
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therefore agreed that the plaintiff» should 
v, irk the road free of any charge for the use 
nf ii. and should expend the surplus earnings 
un ilie completion thereof, the amount so ex-
i H in led to he taken as part of the £30,000;
ili.it the lease so made was for the express 
Ih11-!lose of enabling the plaintiffs to work the 
nuil, mid raising thereby enough to enable 
ili'i'i miauls to pay them for the work contract
ed to be done by them ; and that the plaintiffs, 
alt hough they had the free use of the road, re- 
: I ni work, as they lawfully might:- Held,
mi if iimiTcr. plea bad, the agreements being 
i:dependent. Tate v. Port Hope. Lindsay, 

(i/n/ Ihaverton It. 11. < o., 17 l". It. 354.

Noii-Performnnce Compensation —■ 
l inm/.J - A dispute arose between the 
Northern I*. W. Co. and the corporation of 
ih' 'own of iSartie, as to the construction of 
a branch line into the town, and it was
am*... I by both parties that a bill relating
tl.'T. io, which was before parliament then in 

-ion, should be withdrawn, and all differ
ences connected with the claim of the town 
auainst the company be referred to one 11. 
Tin- arbitrator awarded that there was in 
1 *'53 a valid agreement by the company with 
ihe town to construct this line, provided that 
'enable land should be procured by the town ; 
ib.it Mich land was so procured, but that the 
line bad not been constructed ; that the claim 
of i he town to have such agreement perform
ed -lill subsisted, "and if not performed, their 
right to compensation in lieu thereof ought to 
be awarded." He then awarded as compensa
tion for the non-performance of the said agree
ment, and in full satisfaction of the said 
claim, that the company should pay to the 
corporation at a day and place named £5,000, 
and that they should, when requested by the 
town, execute to them it conveyance in fee of
ii 11 the lands mentioned in a certain inden- 
tim- inade by one It. to the company ; and 
should further, when so requested, execute a

i:iI release of all claims in respect of the 
land and right of way conveyed to them by 

'■ ral parties over whose lands the said 
branch line was to pass. Un motion to set 
; - ibis a win d for defects only apparent
1 i i!c lace:- Held, that it was not defective 

uncertainty as to whether the agreement
bad I...ii carried out. and whether the coui-
I'an.x laid an option lo pay the £5,000 or con- 
'U i. i ihe branch line, but sufficiently shewed 

i ii laid not been i«erformed, and* Unit no 
' ii option was intended ; that the directions 
. ' to the conveyance and general release were 
ambori/i'd. and the latter not objectionable 
t"r omitting to state to whom it was to be 
i - and that its to the amount awarded, if, 
a- contended, the corporation could claim no 

beyond what they had expended in 
ring the land, «Sa\, it should he assumed 
"i'e was given. In rv 7'own of llarrie 
Sort her* R. 11. Co.. 22 V. V. 11. 25.

Specific Performance -Superintendence 
‘"I Parties— Insolvent Contractors —

I a railway company entered into 
1 irai t for the construction of their road, 

was to be completed and in perfect 
- order by the 1st January. 1S75: and 
fai«l tor partly in cash and «municipal 

•• I'urtly in bonds or debentures of the 
and partly in guaranteed shares or 

"i the company; and the contractors en- 
! upon the construction of the work, but 

io tiimiicinl difficulties they were 
- I io suspend in 1873, and in August, 

is. I they made n deed of composition with

their creditors, and J. was appointed the 
official assignee. After the time appointed 
for the completion of the work, tin- assignee 
and the contractors filed a bill in their joint 
names against tin* railway company, asking 
liait tin- contract might be performed by the 
company, offering on their own part to per
form it, and seeking to restrain the company 
from entering into any contract for tin- work 
■villi any other person, and from making, 
signing, or issuing any stock or bonds of the 
company, until the stock or bonds to which 
tin* plaintiffs were entitled were issued to the 
assignee. A demurrer for want of equity and 
for misjoinder of plaintiffs was allowed; the 
file <»f the court being that it will not decree 
the specific performance of works which the 
court is unable to superintend ; and that an 
insolvent or bankrupt cannot lie joined as a 
co-ph.intiff with bis assignee. Johnson v. 
\l on treat <//n/ city of Ottuica Junction It. II .

Staying Action — Engineer as Arbitra
tor.]—-A clause in a contract for railway con
struction provided that, in case any dispute 
arose as to the meaning of the agreement, 
price to be paid. &c., it should be referred to 
the engineer of the railway company, whose 
decision should be final. A dispute arising as 
to an alleged usage of allowing an increased 
percentage for earthwork in embankment, tin* 
contractor brought action for it:—Held, on 
motion to stay the proceedings, that, although 
the engineer had publicly and privately ex
pressed himself to the effect that no such 
usage existed, yet. as he swore that lie would 
nevertheless give the plaintiffs’ contention fair 
consideration should the matter come Is-fore 
him as arbitrator, the action must be stayed. 
Jackson v. Harry It. W. Co., [181*21 1 Ch. 
238, specially referred to. Sherwood v. Hatch, 
30 U. K. 1.

Sec (treat Xortli-Wcst Central It. IV. Co. 
v. Charlebois, [18U0J A. C. 114, post XX.

2. Bridges.
I See 02 & 03 Viet. c. 37 (LU]

(a) Over Xavigable Waters.
Access to Bridge J,ublic Highway— 

Interlocutory Injunction.]—The office of an 
interlocutory injunction is simply to retain 
matters in statu quo. Where, therefore, it 
had been declared that the railway track of 
the Niagara Falls Suspension bridge was a 
public highway, and that an agreement that 
the same should lie used b.v one railway exclu
sively was ultra y 1res the charter of the bridge 
company, and the E. and X. F. It. Co. moved 
to restrain th- O. W. R. Co., with whom 
such illegal agreement had lieen made, from 
preventing the E. and X. F. it. Co. from 
crossing the lands of the <J. \V. It. Co. in 
order to obtain access to the bridge: and it 
was shewn that the latter company were not 
actively interfering to prevent the approach 
being obtained, but wore simply passive, the 
court, on interlocutory motion, refused the 
injunction, although of opinion that, at the 
hearing, the relief should be granted. Erie 
and Xiagara It. IV. Co. v. ttreat Western It. 
IV. Co.. 21 Gr. 171.

Obstruction to Navigation - Itiparian
Owner—Reversioner—Remedy—Pleading. ] — 
Declaration, that defendants, in constructing
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their railway, built a bridge across the river 
Kongo, so as to impede the navigation; that 
the plaintiff owned land on the river above 
the bridge, and by reason thereof was entitled 
to the free use of the river thence to the lake; 
that vessels had been accustomed to puss up 
and down to his laud, but could no longer do 
ao ; and that the trade of the river had been 
destroyed, and his land in consequence dimin
ished in value, i'lea, not guilty, by statute : 
—Held, that the declaration did not state 
any injury peculiar to the plaintiff, which 
could entitle him to maintain un action, but 
that the propel remedy was by indictment. 2. 
That, as the land had been all the time in 
possession of a tenant, the plaintiff as rever
sioner could not recover upon tin case stated 
in the declaration, 3. That both these objec
tions were open to defendants under the idea 
of " not guilty by statute.” The ltouge found 
to be a navigable river. Small V. Grand 
Trunk It. IV. Co.. 1,'. L . C. It. 283.

•----- — Riparian Owner— Statutory Rowerh
— Parties—Attorney-Gemral.\ — The Grand 
Trunk It. W. Co. in 1855 erected a lixed 
bridge over a navigable river, near the outlet. 
The plaintiff then owned land on the river, 
on which he had erected a factory, and con
templated building a dock and mills. It was 
material to him to enjoy the navigation un
impeded. in order to have the most beneficial 
use of the premises. At the tjme the bridge 
was built s. 20 of 10 Viet. c. 37 was in force ; 
but before the bill in this cause was filed 20 
Viet. c. 12. s. 7. was passed. This section was 
not specially set up in answer, but was relied 
upon in argument, as permitting a fixed bridge 
in cases authorized by the executive. The 
plaintiff relied on the former Act ns providing 
for a draw-bridge, which would not impede 
navigation, and prayed that the company 
might be required to remove the present fixed 
bridge, and to erect a draw-bridge, not im
peding the navigation or plaintiff’s business : 
also, ihat an account might be taken of all 
loss sustained by the plaintiff by reason of 
the present bridge :—Held, that if the river 
was not navigable, the bridge had been prop
erly erected : if navigable, the company were 
wrong in erecting it. but that this was cured 
by the latter statute, and that plaintiff was 
not entitled to the relief asked. Semble, that 
in such a case the bill should be by the Attor
ney-General, the statute referred to having 
been passed lor tlie general benefit of the 
public. Cull v. Grand Trunk R. II". Co., 10 
Gr. 401.

--------  Temporary Impediment—Pleading.]
—Held, that in this case the declaration and 
ninth plea ( set out I. taken together, suffi
ciently shewed that the stream in question 
was a navigable stream, and capable of being 
used by boats for the purposes of commerce. 
The declaration charged defendants with ob
structing the navigation of the stream by 
building a bridge across it. The ninth plea, 
after setting out the incorporation of defen
dants and the powers thereby given to them 
to cross streams, provided that the free and 
uninterrupted navigation thereof should not 
lie interfered with by the said railway, alleged 
that they had erected the bridge under such 
powers for the purposes of their railway, and 
thereby unavoidably a little impeded the navi
gation for a short time :—Held, plea bad, as 
shewing no defence. Snure v. Great It estera 
R. IV. Co.. 13 U. C. R. 370.

Statutory Powers—■ Compensation.] — 
Held, that after IS Viet. c. 170, the plaintiff

could not maintain an action against defen
dants for unlawfully and wrongfully erecting 
a bridge across the Twenty Mile creek, and 
impeding the navigation, for the statute ex
pressly authorizes such erection, and gives 
only a right to compensation for damage sus
tained. ll'tsmer v. Great II intern R. II . 
Co.. 17 U. C. K. 510.

--------  Compensation —Sotice of Claim.]-
Held, that a notice of claim for injury mis 
tained by the erection of a bridge over a river, 
given on the 10th September, 1857, under 20 
Viet. c. 140, which received the royal assent 
on the 10th .June, 1857, and required three 
months’ notice of such claim to be given, was 
sufficient, and a rule was grunted command
ing the appointment of an arbitrator there
under. In re Trusties of St. Andrew's 
Clin r<h and Great 11 "entera R. IV. Co., 12 <J. 
I*. 309.

See, also, Rcytna et rel. Trustees of St. 
Andrew's Church v. Grcut H estern R. M. 
</e„ 14 <’. 1’. 402.

Swing Bridge - Injury to I tssel.J — A 
railway company had control of a swing 
bridge over a canal, which the plaintiff’s ship 
was navigating at the same time that a train 
was aboiit to pass the bridge. Notice was 
given of the plaintiff's veswl being about to 
pass, by blowing a horn and bailing, and no
tice was given by the railway company’s ser
vants, by signal, that the bridge could not 
then be swung, and injury was received by 
plaintiff’s vessel from the bridge remaining 
closed :—Held, that the company were not 
then bound to open the bridge, and were not 
liable for the injury. Turner v. Great II es
tern It. IV. Co., 0 G. I*. 530.

Sec Hamilton and Itrock Itoad Co. v. Great 
W estern It. IV. Co., 17 U. C. It. 507 ; Broun 
v. Grand Trunk It. IV. Co.. 24 U. C. R. 350: 
I les jardins Canal Co. v. Great Western It. 
IV. Co., 27 U. It. 3(53; Attorney-General v. 
International Bridge Co.. 22 Gr. 208; Town 
of Peterborouyh v. Grand Trunk R. IV. Co., 
32 O. R. 154.

(b) Over or Connecting Highways.

Canal Bridge—lluty to Repair—Rond 
Company.]—Held, that the G. W. It. Co. 
were t>ound by s. 5 of 10 Viet. e. 54. to main
tain in repair the bridge over the Desjardins 
canal, which it allows them to erect. That 
bridge forms part of the road leading into 
tin» plaintiffs’ road :—Held, that the loss of 
custom and tolls occasioned to the plaintiffs 
was not sufficient to enable them to maintain 
an action against defendants for allowing such 
bridge to fall out of repair. Hamilton and 
Brock Itoad Co. v. Great Western R. IV. Co., 
17 U. C. R. 507.

Overhead Bridge in Erecting—
Cutting in Highway—Obstruction.]—Defen
dants' line crossed the highway between plain
tiff's farm and the town of London, and a 
deep cutting was necessarily made there. 
Plaintiff sued defendants, charging that, after 
a reasonable time for restating the road had 
elapsed, they wrongfully and injuriously con
tinued the cutting, and thus rendered the 
highway impassable, and prevented plaintiff 
from driving along it to town, &c. The evi
dence shewed that it was impossible to con
struct a bridge across the cut until it was 
completed ; that the defendants had carried on
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the work with diligence; and that lieforc the 
i l iin- bridge had been completed ar.d the 

ii«. ui' iIn- highway restored :—Held, that the 
plaintiff could not recover, because ill it 
v. ,-i, ini wrong in defendants to let the cut 
1111- continue for however long a time, and 
that was the injury complained of: (21 if the 
iin I,ivation had complained of delay in re- 
siuring the road by a bridge, the evidence dis
proved it; (31 such delay would hnv > made 
.i. tendants guilty o' ostructing a public high
way, for which they might be indicted. Lut 
tin plaintiff as an individual could maintain 
ini Kiioit. 11 ml v. Gnat Western R. H". 
Co.. 13 V. C. It. 315.

--------  Duty to Re?nir.]—Where a rail-
wax company carried the highway across and 
over their road by a bridge:—Held, under C. 
S. c. «!<!. s. 9. s.-s. 5, R. 12. s.-s. 4. that the 
company were bound to keep in repair such 
bridge and the fence on each side of it. 1 an 
\lh„ Grand Trunk It. U . Co.. 29 U. C. R.

Xcglect to Make—Road Company.] 
A road company, incorporated under the 

general Acts, were held entitled to sue the 
Hamilton and Toronto Railway Company for 
neglecting to make a proper bridge over their 
railway witere it crossed the plaintiffs' road. 
stnvtsville l’lank Road Co. v. Hamilton and 
Toronto R. » . Co.. 13 U. C. R.

--------  Xcglect to Raise—Servant of Com-
pan il - I ntrrmcting Railway.]—The plaintiff, 
ns administratrix, sued the defendants, under 
44 Viet. c. 22. r. 7 (0.1. for the death of 
her illegitimate son, a brakesman on the de
fendants’ railway, who was killed by being 
carried against a bridge, not of the height 
ri'iuired by that Act. while on one of their 
trains passing underneath it. The bridge 
i"'longed to another railway company, which 
i id the right to cross the defendants’ line in 
that way. and. although the time allowed by 
the statute for raising the bridge had expired, 
they nail not done so. The jury found that 
the defendants had been guilty of negligence 
in not raising, or procuring to be raised, the 
bridge : Held, that the plaintiff was not en
titled to recover, because s. 7 of the Act ap
plies only to bridges within the control of the

whose servent had been injured. 
Mil,son v. Midland R. IF. Co.. 2 O. It. 058.

--------Xcglect to Raise—Servant of Com-
I"1 ini— liominion Railway—Provincial Sta
tut'. |—Action to recover damages for in
juries sustained by the plaintiff by reason of

■ id bridge being less than seven feet 
•'box e the top of the defendants’ car. At the 

"f the accident the defendants were ope- 
the Midland Railway under an agree* 

' tit made 22nd September. 1883, whereby it 
"-feed that the defendants should take 

• r all the lines of the Midland Railway 
1 ' my. buildings, rolling stock, stores, and 

i 'inis of nil kinds, and should (luring the 
nuance of the agreement well and effici- 

work I lie said lines and keep and mnin- 
' tItem with all the works of the Midland 

lx in as good repair as they were when 
■ taken over. The agreement was to bo in 

i t- 28 years. The Midland Railway
o gh incorporated under 11 Vicl. 

• " i. was brought under the control of 
parliament of Canada and made a Do- 

"""i railway by 49 Viet. c. 24 (D.), passed 
!<<1- before the agreement was made. Bv 

Vol. III. D—185—30

the Act of 1881. 44 Viet. c. 24. *. 3 (D.>. 
amending the Consolidated Railway Act of 
1879. every bridge or other erection or struc
ture under which any railway passes, &c., 
existing at the time of the passing of the Act. 
of which the lower beams were not of sufficient 
height from the surface of the rails to ad
mit of an open and clear headway of at least 
reven feet, shall be reconstructed or altered 
within twelve months from the passing of the 
Act, so as to admit of such open and clear 
headway of at least seven feet, nt tie- 
cost of the company, municipality, or 
»ther owner thereof, ns the case may 
be, &c. By 44 Viet. c. 22 (U. i. passed when 
the Midland Railway was under the legisla
tive authority of the Province of Ontario, 
that company were required to reconstruct 
bridges owned by the company within twelve 
months from the passing of the Act in terms
identical x\iih the Dominion Act, except that
the former Act makes every railway liable to 
its servants for any neglect, &c. :—Held, that 
the defendants were not liable for the injury 
sustained by the plaintiff. McLauchlin v. 
Grand Trunk R. » . Co., 12 O. R. 418.

---------  Raising Approach—Misfeasance.]—
See Faii'janks v. Township of Yarmouth, 24 
A. R. 273.

---------  Statutory Powers—Compensation.]
—Defendants were sued for erecting a bridge 
over a highway running through plaintiff's 
land, and crossed by their railway under such 
bridge, and for the injury to plaintiff's land 
in obstructing access to the highway, &c. 
There was. however, sufficient room left for 
access to one end of the bridge. The jury 
found that no damage had been sustained :— 
Semble, however, that there was no right of 
action, for the defendants' charter bound them 
to do what was complained of, for the safety 
and convenience of the public, and made no 
provision for compensation which could apply 
here. ilcDoncll v. Ontario. Simcoc. and 
Huron R. IF. Union Co., 11 U. C. R. 271.

---------  Width—Statute.]—A railway com
pany by their charter were bound to restore 
any highway intersected by their track “to 
its former state, or in a sufficient manner not 
to impair its usefulness." They constructed 
their road across a streer in the city of Ham
ilton, which was sixty-six feet wide, and con
nected the street again by a bridge across the 
track forty feet two inches in width :—Held, 
that the jury might with propriety find this 
to he a sufficient compliance with the Act, and 
that defendants were not necessarily guilty of 
a nuisance because the bridge was not of 
equal width with the street. Itcginn v. Great 
Western R. IF. Co., 12 U. C. R. 250.

Subway. )—See West v. Village of Park- 
dale, 12 A. R. 393, 12 S. C. R. 250, 12 App. 
Cas. 002.

3. Drains and Watercourses.

Abstracting; Water of Stream—Dam
ages—Injunction.]—The fact that a riparian 
proprietor has recovered nominal damages at 
law establishing his legal right, does not ne
cessarily entitle him to an injunction to re
strain the injury complained of. The exer
cise of this jurisdiction is discretionary, de
pending very much on the reality and irrepar
able nature of the injury complained of. ami, 
when no mala tides exists, on the balance of
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Inconvenience. Where, therefore, » railway 
company had constructed tanks, which were 
tilled from u stream running through the plnin- 
t ill’s land, fur the use of their locomotives, 
in doing which they did not abstract more 
limn 1-HOHi or 1-lOOth part of the water in 
the strean , the court refused to restrain the 
company from using the water of the stream, 
and dismissed a hill tiled for that purpose, 
with costs; notwithstanding that the plaint ill 
had. for the same act, recovered a verdict at 
law, with Is. damages. Gruliain v. Aortliern 
R. tl . Co., Hi Hr. SMI.

Agreement to Construct Culvert—
Specific Performance-—Cost».]—'The owner of 
land agreed to convey to a railway company 
n portion thereof, the consideration of which 
was paid, on which to erect an embankment, 
on condition that they would make a culvert 
through such embankment. The building of 
the railway passed from such company into 
the hands of another, who built the embank
ment, but without making a culvert therein, 
they having had no knowledge of the stipula
tion in respect thereof, and the owner having 
om'Ucd to give them any notice in regard to 
it during the progress of the works. Upon a 
bill filed by him for the specific performance 
of the covenant to construct such culvert:— 
Held, that it would be a hardship upon the 
company to decree specific performance, there 
having been no wilful default on their part, 
and the cost of now constructing the culvert 
would be very great, and that the parties 
ought now to he placed in the same position 
as if such agreement had not been entered 
into, in order that the company might pro
ceed under the provisions of the Railway Act; 
the court retaining the bill until such proceed
ings were taken, giving to each party liberty 
to apply, but. under the circumstances, re
fusing either party any costs of the litigation. 
Hill v. liuffulu uikI Lalcc Huron II. II'. Co., 
10 Ur. 500.

Ditches and Watercourses Act. | —
Railway companies:—Held, not subject to the 
Ditches ami Watercourses Act, R. S. O. 1S77 
c. lilti. Miller v. Urand Trunk R. 11. Co., 45 
V. C. R. 222.

Au award under the Ditches and Water
courses Act directed that a drain should he 
built by the initiating owner a certain dis
tance along a highway of the defendants, then 
by the defendants along the highway to a 
point opposite the land of a railway company, 
livi. b.\ another land owner, and then by the 
railway company along the highway, or across 
the highway through their own land, as far 
as might be necessary to give a proper outlet. 
The drain was built by contract under the 
Act as far as the point opposite the railway 
company’s land, but the railway company, 
whose railway had been declared to lie a 
work for the general advantage of Canada, re
fused to recognize tin* award or do the work 
directed. The defendants then built a cul
vert across the highway and brought the water 
to the railway company’s land, and the rail
way company thereupon built an embankment 
to keep it back, the result being that it over
flowed from the highway ditches and caused 
damage to the plaintiff : Held, that there was 
no jurisdiction under the Ditches and Water
courses Act as far as the railway company 
were concerned ; that the award was therefore 
no protection to the defendants; that the dam
age resulted from the construction of the cul

vert : and that the defendants were liable 
therefor, il cC rim mon v. Town ship of Yar
mouth, 21 A. R. 030.

Diversion of Watercourse—Damages— 
Compensation.]—See Tolton v. Canadian Pa-
otfic R. U. Co., 22 < >. R 204: Arthur v, 
<nund Trunk R. II. Co., 25 U. R. 57. 22 A. 
R. bU, post Water and Watercourses.

_  ------- Highway—Erection of ilridgc—Lia-
hilitu to Repair. |—A railway company, desir
ing to cross a highway at a point where it was 
carried by a bridge over a small stream, in 
pursuance of its statutory powers, diverted 
tin* stream to a point some distance away, and 
built a new bridge over it where it there inter
sected the highway : Held, that, whatever
remedy the municipality might have if it had 
sustained damage by reason of the exercise by 
tbe railway company of its rights, the latter 
was under no liability, in the absence of spe
cial agreement, tu keep the bridge substituted 
by it in repair. 'Town of Peterborough v. 
Grand 'Trunk R. IV. Co., 32 U. R. 154.

Negligent Construction of Ditch. | —
Declaration, that defendants so negligently 
constructed their railway and made their 
ditches, that they caused the surface water on 
each side of the railway crossing the plaintiff's 
farm to How out of the ditches and injure the 
crops; that to remedy this the plaintiff al- 
'owed them to cut u ditch from their ditches 
across his land to the lake: and that they be
gan to make such ditch, but made it only a 
short distance, and of insufficient size, so that 
ii brought down the water upon th< plain
tiff's land and left it there. An agreement 
was proved, purporting to be between the 
plaintiff and defendants, but executed by 
plaintiff only, that the company should dig 
the ditch as alleged ; and a memorandum was 
a tided under the plaintiff’s signature, that they 
would continue and deepen his ditch, if ne- 
cessary, to carry off the water. It was proved, 
also, that they did begin the ditch, but made 
it only part of the way to the lake, so that the 
only effect was to lead the waters from the 
railway on to plaintiff's land:—Held, that the 
plaintiff was entitled to recover, for. al
though the defendants were not bound to make 
lia* ditch at all, yet, ns they had commenced 
it by plaintiff’s permission, they were liable 
for their carelessness in constructing it. 
L iter v. Great Western R. 11". Co., 17 V. C. 
392.

Negligent Construction of Drain -
Injury to Road—Municipality.]—The plain
tiffs. a township municipality, declared that 
they were proprietors of a certain public road 
between two concessions of said township, and 
complained that the defendants, in construct
ing their railway, so negligently and unskil
fully made certain drains ns to greatly injure 
said road and compel them to expend large 
sums in repairing same:—Held, declaration 
good, as shewing n special injury to the plain
tiffs sufficient to sustain the action ; for. 
though, as a municipality, they were not pro
prietors of the road, yet it might have been 
purchased by them from some joint stock com
pany, or otherwise. Municipality of Sarnie 
v. Great Western R. IV. Co., 17 V. C. It. 05.

Obstruction of Ditch—Absence of Ne
gligence.]—The plaintiff sued the Grand 
Trunk R. W. Co., alleging that their road 
passing through his laud obstructed the flow
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i.T which used to escape along a ravine, 
an i • hereby Hooded several acres of his farm, 
a!„j miiile his residence unhealthy and unfit 
to live in. There was no natural stream 
through the ravine: and no negligence was 

i, iiiicil nf in the construction of the rail- 
li appeared that the plaintiff had pur- 

, based from one B.. who, in 1854, had con- 
\, to defendants the track, and given a re- 

i|,i in full fur the purchase money, and for 
all damages occasioned by the railway pass- 

,,\er his land:—Held, that the action 
... ,Tul«l not lie. Wallace v. Grand Trunk It.
\\ i v„ 11$ V. C. It. 551.

Obstruction of Drains.] —Declaration, 
thui the plaintiff was seised of certain 
l iids adjoining defendants' railway, which 
lands ought of right to be drained by ditches 
:.!niigh defendants' lands; that defendants 

, using these lands for their road: yet 
that they negligently, wrongfully, and injuri- 
, :-iv placed earth. &t\. in. upon, and across 
, \:,id drains, and thereby obstructed the
same, whereby plaintiff's laud became wet and 
useless, &c. Held, that a sufficient cause of 
a11iiai was shewn. .Lifo»* v. Hamilton and 
Toronto It. IV. Co., 13 U. C. It. 595.

Obstruction of Watercourse — Con
ti nui na Damage.] — The defendants, in con- 
-M' i ling their line of road, crossed plaintiff's 
hmd at a point where a watercourse draining 

ed, by which the watercourse was ob- 
struvted, and plaintiff's land afterwards over- 
! ..wcl. I'pun action brought after six months 

: i.-i- tin. net done :—Held, that, us it was to 
h- ;i-sinned that defendants constructed their 
nui hi v upon plaintiff's land either upon 
^renient with the plaintiff or upon an arbi- 
:: i n under 1 Wm. IV. c. 29, s. 3, anil that 

plaintiff had been paid therefor, and that 
.hiinage resulted from the construction as 

' uiinilly made, no subsequent claim for that 
in., iis a continuing damage could be ma in

i' l. Knapp v. Great Western It. W. Co., 
f ' 1‘ 187.

Insufficient Culvert—Compensation 
I imt Limit, | I declaration, that 

lnintiff was possessed of laud through 
watercourse was accustomed to flow,

. i that defendants so negligently and un
skilfully constructed an embankmeut for their

....... said stream, by not providing
>uilu ant openings for the water, that his land 
was overflowed, it was proved that the plain
tiff went into possession iu 1853, about the 
i.iii.. ; lie railway was commenced, and that the 
pillent issued to him iu 1859. The railway
P ......I through his laud upou an embankmeut,

l ints put in a culvert some distance 
"in the channel by which the land had forrn- 

I 'vii drained, but it did not answer the 
and after this suit they made an- 

eiih'r ni the old channel. Several acres were 
'I "\erllowed, the damage varying both ns 
t<> !>!'.•• and extent, but never wholly ceasing.
\ ". • 1 m e was given as to the terms on which
d;‘t omits obtained their right of way from 
li"; ' ‘intiff. The jury found for the plain- 

claimed damages for six years, giv- 
- ' " -Held, that the action would lie,. 

t ."ie being no presumption from defendants’ 
ciu ami construction of the railway with the 

- : ' acquiescence that the plaintiff had 
'I "impeiisation for the negligence eom- 

bul that by C. s. <\ e. ill"., s 83,
■ , intiff could not claim damages for more 

. months next before the action. He-

G ill iv ray v. Great Western It. IV. Co.. 22 l*. 
C. It. 09.

--------- Insufficient Culvert—Negligence—
Surface lVu/tr,]—The plaintiffs sued defen
dants for not constructing and maintaining a 
sufficient culvert under their railway where 
it crossed the plaintiff's land, so us' t<> pre
vent ns little ns possible the flow of a natural 
watercourse there; and, in another count, for 
neglect, when requested, to fence off their rail
way from the plaintiff’s land adjoining. A 
count in trespass was added. The jury found 
$390 damages on the second and third counts, 
and Is. damages on the first. There lining no 
evidence of any natural stream :— Hold, that 
the plaintiff could not recover on the first 
count, for the interference with the flow of 
surface water formed no ground of action, 
and there was no charge of negligence in 
constructing the railway. The lust case com
mented upon and distinguished. Xicliol v. 
Canada Southern It. H\ Co., 40 V. C. It. 
583.

-------- Surface Water.]—The plaintiff al
leged that he was possessed of land through 
and away from which a stream was accus
tomed to flow and the surface water to escape, 
and that defendants negligently constructed 
an embankment on their railway across said 
land, by not providing sufficient openings for 
escape. The jury found that “ there was a 
stream of water, and it was obstructed by the 
railway." There was a creek on the plaintiff’s 
laud, which clearly had not been interfered 
with ; and the only obstruction shewn was of 
such a stream as a general flow of surface 
water would present on a gradual slope of 
land:—Held, that the word stream in their 
finding must be taken to mean such water : 
ami that, as the plaintiff shewed no right to the
land on both sides of the embankment, nor 
any easement over the laud on the other side, 
he had no right of action. The right of drain
age of surface water does not exist jure un
tune, ami the principles applicable to streams 
of running water do not extend to the flow of 
surface water. Crews on v. Grand Trunk It. 
IV. Co., 27 V. C. It. 08.

Overflow — Negligence — Compensation.] 
—Defendants, by deed from plaintiff, obtained 
certain land, habendum t" defendant* to their 
sole and only use for ever, “ to be used for 
the purposes of the Grand Trunk Railway 
Company of Canada, the said sum being in 
full compensation for the land and the com
pany so using it ns aforesaid." On this land 
defendants built their railway so unskilfully, 
ns in July, 1858, after a very heavy rain, to 
cause the water to overflow the plaintiff's land, 
doing injury to his crops:—Held, that the 
compensation paid for the deed could not be 
considered as paid or received as a compensa
tion for such unskilful construction of the rail
way, and that defendants were liable. Van
horn v. Grand Trunk It. W. Co., 9 C. P. 204.

Overflow of Culvert — Time Limit.] — 
The first count alleged that plaintiff’s farm 
was drained by drains on each side of and 
across the cultivated portion, which kept and 
would have continued to keep it free from 
water but for the negligent and improper con
duct of defendants; yet defendants construct
ed their railway across other lands to the east 
and west of plaintiff's land, and then negli
gently made ami kept open a drain at each 
side of the railway, without any proper outlet
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for tlit* water therefrom, whereby the water 
from innils west of plaintiff's land flowed into 
these drains on either side of the railway, and 
along them to u culvert made by defendants, 
which lining too narrow the water there over
flowed and ran upon the plaintiff's land, where 
it overflowed the drains and injured the crops, 
Ac. It was proved that the plaintiff's land 
was drained as described, and that, although 
the railway had been constructed more than 
two years, he had not been injured by water 
until the last summer, when the season was 
exceedingly wet; but it appeared that there 
would have been no overflow if defendants' 
culverts had been sufficiently large: Held, 
that the action was maintainable, and brought 
in time, living within six months from the 
overflow. ('arron v. Great Western It. IV. 
Co., 14 U. C. It. 192.

Penning back Stream — Damages — 
Award. |- An action against a railway com- | 
pany for penning back water, ami thus pre
venting the use of the plaintiff's mills, was 
referred, with power to the arbitrators * de
termine the damages already sustained, and to 
direct how the channel should be formed by 
defendants, or fix a sum to lie paid in lieu 
thereof at defendants' option, ami a time with
in which to choose. They awarded £375 for 
stub damages, and directed that, within three 
months from the 1st July. 1858, defendants 
should construct a channel of specified size, 
or i.i lieu thereof should pay the plaintiff $."00 
oil or before the 1st August. ISTiS; — Held. (1) 
that it could not be assumed from the fact 
that the annual rental of the plaintiff’s mills 
was only £250, that the damages had been 
given for more than six months before the 1 
commencement of the suit : and. semble, that 
this could form no objection, for that arbitra
tors. when iii ? restrained by the submission, 
are not hound as Judges are in a court of law. 
(2) That the award in other respects was 
sufficiently certain and final. Glen v. Grand 
Trunk It. IV. Co.. 2 T\ It. .177.

--------  Plcadin- Justification.]—Case for
penning back the iter of a stream bv placing 
a hatch or cat ross the same. Plea, that 
tin' defendni re incorporated by statute 
to construct il way, and empowered to in
tersect or any stream on the route of
said railwn. . and to construct it across or up
on the same ; that the said stream was on their 
route, ami it was necessary that the said rail
way should be constructed across the same; 
whereupon defendants, in accordance with the 
said Acts, placed the said hatch or gate in and 
across the said stream, and continued the same 
there, the said portion of the road not being 
completed at the commencement of this suit, 
so as to enable defendants to restore the said 
stream to its natural state:—Held, on demur
rer, plea bad, as not confessing and avoiding 
or traversing the injury complained of, and 
for not shewing a sufficient justification. 
Anderson v. Great Western It. IV. Co., 11 U. 
C. It. 12ti.

Stopping; up Ditch — Absence of Négli
gea ei'.]—Defendants purchased part of plain
tiff's land for their road, which ran through 
it : the price was fixed by agreement, and the 
land conveyed without any reservation. The 
plaintiff had previously drained his land by 
means of a ditch which lie had made, running 
through the land conveyed. In constructing 
their railway defendants stopped up this ditch, 
and plaintiff's land was thus overflowed. For

this the plaintiff sued, charging defendants 
wlih negligence in so constructing their road:

Held, that the action could not be maintain
ed, the injury being attributable to the mere 
construction of the railway, which should have 
been taken into consideration at the sale, or at 
the reference provided for in the Act. if the 
parties had disagreed. l'Espérance v. Great 
Western It. IV. Co., 14 V. C. It. 17,1.

4. Farm Crossings.
Agreement for - /trench of—Justifica

tion—Lease. \ — To an action on a special 
agreement for not maintaining proper cross
ings for the plaintiff, whose lands had been 
separated by the railway, and for not keeping 
up the cattle guards and fences connected with 
such crossings, defendants pleaded that the 
agreement was executed by them for the bene- 
tii of the plaintiff, his executors, administra
tors, and assigns, for the time being the occu
pants of said land, and that during the whole 
continuance of the grievances complained of, 
one J. T. and others were possessed to their 
own use. and to the exclusion of the plaintiff, 
of said land on each side of the railway, for 
divers terme of years, under leasee executed 
by the plaintiff before the commencement of 
said grievances:—Held, no defence. Hugo v. 
Great Western It. IV. Co.. 10 U. C. It. 5»«.

--------  Parol Agreement.]—The right to a
bridge or farm crossing over a railway will 
not pass by a parol agreement. Mills v. Hop
kins, (1 C. P. 138.

Delay in Furnishing—Special Damage.] 
—In an action for breach of covenant by de
laying the completion of a railway crossing, 
which afforded the best road to the plaintiff's 
saw mill :—Held, that evidence of special dam
age was not admissible, none being alleged in 
the declaration, and the plaintiff not having 
notified the defendants at the time of the fact 
of his suffering t lie loss of profit which con
stituted the alleged damage, shaver v. Great 
Western It. IV. Co., (J. P. 321.

Duty to Construct -Amendment of Sta
tute.]—Under 14 & 15 Viet. c. 51, s. 13, rail
way companies were required to erect and 
maintain fences on each side of the railway 
with openings, or gates, or liars therein, “and” 
farm crossings, &<•., for the use of the adjoin
ing proprietors; but on the consolidation of 
ihis Act In C. s. c. c, 66, a. 18, the clan» 
was changed by requiring the company to erect 
and maintain fences. &c„ “ at ” farm cross
ings :—Held, that the substitution of the word 
“at" in the consolidated Act for the word 
“ and ’’ in the former Act, varied the liability 
of railway companies, and imposed no duty 
upon defendants, who were incorporated by ill 
Viet. c. 41, to make farm crossings. Brown v. 
Toronto and Si pissing It. IV. Co., 20 C. P.

Held, that the company were bound to pro- 
! vide such farm crossings as might be necessary 

for the beneficial enjoyment bv C. of his farm, 
the nature, location, and number of said cross
ings to tie determined on a reference to the 
master of the court below. The substitution 
nf tlu- word “ at " in s. 13 of C. S. C. r. 66 
for the word “and " in s. 13 of c. 51 of It & 
15 Viet., is the mere correction of an error, and 
was made to render more apparent the mean
ing of the latter section, the construction of
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which it does not alter nor affect. Brown v. 
I .milto and Nipissing It. W. Co.. 20 C. 1*.
......... .mill'd. Canada Southern R. IV. Co.

î. Cloute, 13 S. C. R. 130.
Amendment of Statute — Jurisdic-

......... f Prorinciul Legislature».]—An owner
— lands adjoin u railway subject to the 

Kail" ay Act of Canada, upon one side only, 
not entitled i" have a crossing over such 

railway under the provisions of that Act, and 
i , sjM'i-inl statutes in respect of the Grand 
Trunk Railway of Canada do not impose any 
-r,ater liability in respect to crossings than 
t !... Kailway Act of Canada. Midland R. W. 
i Grilible. 11805] 2 Ch. 827, and Canada 
Southern R. W. Co. v. Clouse. 13 S. C. It. 
1 referred to. The Provincial legislatures 

Canada have no jurisdiction to make regu
lations in respect to crossings or the structural 
..million of the roadbed of railways subject to

11.. , i.mvisions of the Railway Act of Canada, 
i i'Indian l’acitic It. W. Co. v. Corporation of 
Noire Paine de Bon secours, 11800] A. C. 307, 
followed. Grand Trunk It. IV. Co. v. Ther
mo. 30 S. C. It. 485.

I . :ina v. The Queen, 17 S. C. II. 1 : 
(lung v. The Queen, ih. 30.

----Other leccmr.] — Plaintiff owned
l.ind along the river Thames where there was 
n 1 •••ii«I or elbow in the stream, lie conveyed 
to defendants the strip required for their 
track, which ran close to the hank at this bend 
-o as to leave no passage from his land above
1.. that below, but he had access to each part
- I irately by the highway :—Held, that de- 
Mulants were not bound to provide any such 
passage. Carroll v. Great Western It. IV. 
< 14 r. C. R. 014.

-------  Place for — Continuing Damage—
Trading.]—Where a railway severs a farm, 
it is priant facie the duty of the company to 
construct a farm crossing, and the fact of 
their having commenced it at a particular 
place and desisted at the request of the owner, 
who forbade them to cut into his land, does 
not prevent the owner from recovering dam
ages as for a continuing breach. Heist v. 
Grand Trunk R. IV. Co.. 0 C. P. 421.

The G. T. Railway passed through plaintiff's 
• mid where it intersected a lane running 
fr-'in front to rear of the farm, a cutting was 
u—-ary. The plaintiff insisted on having a 
f-înu crossing made in continuation of this lane. 
.'U I by means of a raised bridge. Defendants 

ici to make it there, but not by a raised 
and they were proceeding to cut 

h the plaintiff's laud on either side, to
■i approach to the railway, ao aa t"

: - upon a level, when the plaintiff inter- 
mid prevented them from going on.

I then desisted, and did nothing more, 
i ’ : .lintiff sued them for not making a con

i’ crossing, and recovered £12 10s. :— 
lb upon the authority of the previous de- 

- . that the verdict must stand, for dfr-
i should have gone on and completed 
"ing, at least on their own land. Sem
ât in such an action, being for a non- 

. defendants could not plead the gen- 
•ue by statute, and give special matter 
cnee. S. C\, 15 U. C. R. 355.

— 1‘laec for—Sufficiency of—Delay.]—
1 bmikment of a railway intersected a 

" road used by plaintiff between differ- 
t ; ".tfns of his farm, and the company had

made a crossing so as to give him access to 
that part of his farm cut off. but lie required 
the crossing in continuation of the old road 
directly across the track, which would have in
volved great expense and difficulties:—Held. 
11 » that lie had not the right to prescribe the 
place where the farm crossing should be made. 
(2) That it was defendants’ duty without de
lay to make the necessary crossing at the most 
fitting place. (31 That the owner of the land 
might sue either for not affording him a cross
ing at all. or an insufficient one. or for an rea
sonable delay in making it. Burke v. Grand 
Trunk R. IV. Co., (i C. P. 484.

Place for — Mandamus.] — A mandamus 
to compel a railway company to make cross
ings at a particular place, under 14 A 15 
Viet. c. 51. s. 13. was refused. In n Reist 
ami Grand Trunk R. II. Co.. 12 V. R. 
675.

Right of Way—Prescription.] -When a 
line of railway severs a farm, and no crossing 
is provided by the company, a right of way 
across the line may be acquired by the owner 
of the farm bv prescription. A farm crossing, 
provided by a railway company, may be used 
by any person who, after the severance, be
comes the owner of portions of the farm on 
both sides of the line of railway, and has a 
right of access to the crossing. A right of 
way may lie acquired, although the dominant 
tenement is not contiguous to the servient 
tenement. Guthrie v. Canadian Pacifie R. IV. 
Co., 27 A. It. <44.

Use of.]—The relative rights and duties of 
railway companies ami landowners with re
gard to the use of farm crossings considered. 
Bender v. Canada Southern R. IV. Co.. 37 V. 
C. R. 25.

See Great Western R. IV. Co. and \ iluirr, 
11 C. I*. 5<H) ; Jackson v. Jessop, 5 Gr. 524; 
Wood v. Ilumilton and S'orth W estern R. IV. 
Co., 25 Gr. 135; Murphy v. Grand Trunk R. 
IV. Co., 1 O. R. Kill; Blester v. Grund Trunk 
R. IV. Co.. 32 U. R. 55.

See, also XII. 1, XV.

5. Fences, Gates, and Cuttle Guards.

(See, also, post Xll.)
Breaking down Fences—Delay in Re

placing—Iti niedy.]—The declaration charged 
that defendants were making their railway 
through plaintiff's close, and fencing off said 
close from their line, and that they ought to 
lave kept up the plaintiff's fences. Ac. ; yet 
they threw down the plaintiff's fences be- 
tween the said close and the railway, and 
I»ermitted them to remain prostrate for an 
unreasonable time, Ac., so that cattle got in 
and destroyed the plaintiff's crops. It ap
peared that the injury must have been occa
sioned by the first breaking down the fences 
for the purpose of entry l which was author
ized by 10 A 11 Viet. c. 117. s. 11), ami before 
a reasonable time had expired for fencing in 
the line ( as defendants were bound to do under 
s. 151 :—Held, therefore, that no action would 
lie, but plaintiff must proceed by arbitration 
under s. 3. Rutledge v. Woodstock and Lake 
Erie R. and II. Co.. Burgess v. Woodstock 
and Lake Erie It. and II. Co., 12 V. C. R. 
003.
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Duty during Construction. | — Under 
4 Win. I V. <•. 29, s. li. t he Great Western Rail
way Company are hound to put up sufficient 
fences along their line of road while the work 
is in progress, B radie u v. Great Western It.
IV. Co.. 11 V. C. R. 220.

Duty Regarding Bridge — Neglect to 
I'i nii -Lessees—Status a* Plaintiffs.] — The 
Grand Trunk Railway and the Weston Plank 
Road crossed the plaintiff's land, not far 
apart, on parallel lines. The railway com
pany. it was alleged, found it necessary to 
change the course of a stream over which the 
road company had built a bridge, to which the 
latter consented, on the railway company 
agreeing to make and maintain a bridge for 
them over the new channel :—Held, that such 
agreement could not impose upon defendants 
any obligation to fence at this latter bridge, 
or make them liable to the plaintiffs for omit
ting to do so. The plaintiffs also sued defend
ants for neglecting to fence in their own rail
way :—Held. that, though only lessees of the 
land, they were “ proprietors ” within the rea
sonable construction of the Railway Act. and 
might recover for damage done to them. 
Brou n v. Grand Trunk li. IF. Co., 24 U. C. 
R. 350.

Duty Regarding Crossings. |—Semble, 
that the effect of l wm. IV. <■. 29, a. is to 
oblige the company to erect fences and to place 
gates where their road crosses highways, and 
to have such gates properly watched and at
tended : and that this clause extends to all 
parts of the road, as well west as east of 
London. Renaud v. tirent Western li. IV. 
Co.. 12 V. < li. 4ns ; Moisou v. Great West
ern G- H . Vo., 14 U. C. B. 108.

Rut qua to. as to gates. A ieholls v. Great 
Weston li. IV. Co.. 27 U. C. U. 382.

Per McLean, ,1.—It does not so extend. 
L'Esperanec v. Great Western li. IV. Co.. 14
V. C. R. 173.

The company, under 4 Wm. IV. e. 29, are 
hound to fence along the line where it crosses 
highways, and are liable for accidents on de
fault. Per Richards. J.—The statute would 
be sufficiently complied with by the erection 
of fences and gates on the line of the high
ways across the railway. Parnell v. Great 
Western li. IV. Co.. 4 C. P. 517: McDowell V. 
Great Western 11. IV. Co., 0 C. P. 180.

Encroachment on Highway —Injury to 
Person.]—The plaintiff on a dark night, in
tending to go to the railway station, walked 
along the highway until he came to the rail
way crossing, and then turned to the left in
tending to go along the track to the station, 
when he fell into the cattle guard, which was 
within the limits of the highway, and was 
injured :—Held, that he could not recover, for. 
assuming that the encroachment on the high
way by the cattle guard was illegal, it was in 
no way the cause of the accident, which re
sulted from the plaintiff leaving the highway 
to walk along the track, and would have hap
pened without such encroachment. Thomp
son v. Grand Trunk li. IV. Co., 37 U. C. R. 
40.

Injunction against Company Using 
Line until Proper Fences are Erected. 1
—See Masson v. Grand Junction U. IV. Co., 
20 Gr. 280.

Maintenance of Gates at Crossings
Hailivan CommitU < ---Apportionment of Cost 
—Municipal Corporations — Legislation.] — 
See In re Canadian Pacifie H. IV. Co. ami 
County and Toicnsliip of York, 27 U. It. 559, 
25 A. R. 05.

Material of Fence — A7uw<mce.]—Held, 
that, in the face of 40 Viet. c. 18, s. 490, s.-ss, 
15 and 10 (U. ), which seemed to sanction 
them, and empowered municipalities to provide 
against injury resulting from them, barbed- 
wire fences constructed by the defendants up
on an ordinary country road along the line of 
their railway, could not lie treated as a nuis
ance. no by-law of the locality in which the 
accident complained of in this case happened, 
having been passed respecting fences of the 
kind; and that derendants were not, therefore, 
liable for the loss of the plaintiff's colt, which, 
while following its dam ns the latter was 
being led by the plaintiff's servant, ran 
against the fence and received injuries result
ing in its death. Hillyard v. Grand Trunk li. 
II. Co., 8 O. R. 583.

Neglect to Fence — Pleading — Owner
ship.]— Where, in the inducement of the de
claration. for neglect to fence, it was alleged 
that defendants were proprietors of the rail
way, not saying at the time of the negligence 
complained of:—Held, that under a plea of 
“ not guilty,” defendants might shew that at 
such time it was not their property. Van 
Natter v. Buffalo and Lake Huron U. IV. Co., 
27 U. C. R. 581.

--------  Request—Time Limit.]—Sub-sec
tions 1 and 2 of 14 & 15 Viet. c. 51. s. 13, 
are distinct provisions, passed with different 
objects. The first is to compel the company 
to fence in their track, so that cattle may 
not get upon it and be injured by the 
trains; non-compliance renders them liable 
for any such injury, hut this clause does 
not apply until the railway is in use. The 
second is to provide for the separation, not 
only of the track, but of nil lands taken 
by the company from the lands of adjacent 
proprietors, so that the latter may not be sub
ject to trespasses by cattle escaping from the 
company's lands ; this clause may apply be
fore the railway is iu operation, but not until 
six months after the company have taken the 
land, and been requested to fence it. Where, 
therefore, a declaration charged that defend
ants built their railway over the plaintiff's 
land. Imt neglected to fence as directed by s.-s, 
1, whereby cattle broke in and destroyed his 
crops, imt it was not averred that the plaintiff 
had requested them to fence, nor that the six 
months had elapsed :—Held, that no cause of 
action was shewn, for the injury was one 
within s.-s. 2, and these averments were essen
tial. Elliott v. tin y a lo ami l.nl.e Huron R. 
li. Co., 16 U. C. R. 289.

The declaration in this case was the same 
ns in the above case, Imt charged, as addition
al damage resulting from the same breach of 
duty, that by reason thereof a steer and heifer 
of the plaintiff got upon the railway, and were 
killed by an engine of the defendants running 
thereon :—Held, bad. Ferguson v. Buffalo 
.md Lake Huron H. IV. Co., KJ U. C. R. 290.

As to the neglect to fence, defendants 
pleaded “ not guilty by statute ” C. S. C. c. 00. 
specifying s. 83, among others, but at the trial 
they raised no question under that clause as
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to the plaintiff's damages being confined to I 
six months, and it was not shewn clearly Imw 
in ip ‘h "f tin* damage accrued beyond that time.
It siv-med probable, however, that only eight 
or ton w eeks would be excluded if the clause 
applied, and the court refused to interfere on 
this ground. Huærv. whether the clause would 
. :,|.i\. this being an act of omission. Quiorc. 
also. a< to the liability of defendants for acts 
of their contractors, but this point was not ! 
determined, as they were bound by C. S. U. 
r iiii. v. lit, to fence on request, and a re>- | 
nm'st was proved. Xichol v. Canada South- ] 
mi A*. IV. Co., 4U V. C. It. 583.

Watching Cattle — Bad F races—Dam- 
a</( x. |—See Young v. Eric and Huron R. IV.
' . .7 U. It. 530, post XII.

ti. Highways—Running along or across.

Culvert -Substitution for Ditch—Source 
. I hi agir.]- -The railway crossed a highway. !

,i in the line of the ditch formerly running , 
.11 i In- vide of the highway, and several feet | 
V , bin the limits of the highway, the railway 
company constructed an open culvert of square 
timber about five feet deep and seven feet 
wide. The plaintiff, walking along the road 
ni..I missing the railway, fell into this culvert 
and was injured : Held, that the company 
•a. re liable : for their duty was to restore the 
highway to its former state, or in a sufficient 
in.muer imt in impair its usefulness; and in 
substituting this open culvert, which they 
nmld readily have covered, for the former j 
ditch, they had unnecessarily made it more 
(luiim-rous:—tjmere. whether the corporation ! 
were bound to repair this part of the high- I 
v. i Held, that if so. that would not relieve | 
the defendants. Fairbanks v. Great Western 
i:. it ' ... 35 V. C. It. 523.

Diversion of Highway—In jura—Evi- I 
I Semble, that under 14 & 15 Viet. c. 

51, permanent diversion of a highway may 
he made upon the construction of a railway, 
wln re i; is necessary or expedient. Where the | 
e d-in ,, -is to the injury done to a highway | 
by the manner in which a railway was con- j 
Mrueted was conflicting, the court refused an 
injunction, leaving the parties to their legal 

■dy. Munieipalitg of Fredericksburg v. 
Grand Trunk R. IV. Co., 0 Or. 555.

Double Track—Injury to Adjoining Land
- 1 'ignos of Company.] —Defendants, ns-
- - of a railway company, laid down a
double track where there had been a single 
one along the street at the side of the plnin- 
! - i'remises ; Held, following Ward v.
«"■ Western It. W. Co.. 13 U. C. It. 315, 
that if the construction of this double track 
•5 " i"! all as it did plaintiff, he had no right

in i he remedy, if any, must be by 
m: 'lit. Hefendants bad also maintained 

:i- in the street in front of plaintiff’s 
■ v Id' ll prevented the street being used 

m formerly had been :—Held, that if the 
tiff had been more injuriously affected 

r '-y than oiliers, and was entitled to com- 
ltion for the damage done, redress must 
i-ht from the company and not from de- 

m ts individually as exercising its rights 
ir.uichise. Hamilton v. Covert, 10 C. P.

T Ini rsection of Highway—Projecting 
Thi rails of defendants' track where 

‘ ' '1 a highway projected from eight to

nine inches above the level ; and while the 
plaintiff with a pair of horses and waggon 
was crossing over, an engine standing close by 
whistled i" give notice of the train starting. 
This caused the horses to start forward, strik
ing the waggon against the projecting rails 
and breaking the v. hiople-tree. in consequence 
of which the horses ran a wav and uiv of 
them was injured : Held, that defendants 
would not lie liable if the whippletree was 
broken by tlu- sudden starting of the horses 
without reference to the state of the track, 
for it was not proved that the blowing of 
the whistle was an unnecessary and unlawful 
act ; but that if the accident happened through 
the defective state of the track they would he 
liable, and the case should have been left to 
the jury, without any evidence on the plain
tiff’s part to shew what the state of the high
way was before defendants’ railway intersect
ed it. Thompson v. Great Western R. IV. Co., 
24 C. P. 429.

Intersection of Street -Fridge—Em
bankments—.1 uthority.]—1'lnintiff. being pos
sessed of a lot of land on the west side of 
Mary street, in the city of Hamilton, required 
by the defendants for their railway, sold and 
conveyed to them the north half of the lot, 
with the appurtenances, retaining the south 
half, upon which was erected a dwelling house, 
approached from Mary street, and which 
was drained by Mary street. Defendants, 
in constructing their line of road, intersected 
Mary street opposite the north half of 
the lot so purchased, at a certain depth below 
the surface of such street; and, in order to 
restore the communication thus intersected, 
erected a bridge across their, line of road, with 
embankments in the street and opposite plain
tiff’s close*. Upon action brought by plaintiff : 
—Held, that the defendants were authorized 
by 4 Wm. IV. e. 29. s. 9, to do the acts com
plained of, and that s. 11 did not apply. 
Connors v. Great Western R. IV. Co., II ( ’. P.

---------  By-laic—Construction of Branch—
Manner of—Effect.J—lty 1*1 Viet. c. 109, 
municipalities may pass by-laws sanctioning 
the construction of branch railways of limited 
length “ under such restrictions as the coun
cils may see tit.” Acting under this statute, 
the corporation of Kingston passed a by-law 
authorizing the Grand Trunk Railway Com
pany to construct a branch line running on 
and across certain streets of the city to the 
waters of the harbour : the articles of agree
ment and specifications were drawn up and 
agreed upon between the parties, under which 
the company nroceeded to construct their 
branch line. When the works were well ad
vanced and nearly completed the corporation 
discovered that the probable effect of the 
works being carried out in the manner propos
ed. would he to produce a large body of stag
nant water, which would in all likelihood in
juriously affect the health of the city, where
upon they required the company to fill in 
this space, or to desist from the works, with 
which the company refused to comply, and 
the corporation thereupon filed n hill to com
pel the company to tier form the works accord
ing to such views of the corporation. At the 
hearing the court refused the relief prayed, 
and dismissed the hill with costs. Citii of 
Kingston v. Grand Trunk R. IV. Co.. 8 Gr. 
535.

---------  Grade—Resolution of Municipal
ity1—See In re Bronson and City of Ottawa. 
1 O. It. 415.
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Obstruction of Highway I’iglit of Ac

tion Special Domain I The second count 
alleged that the plaintiff owned lands adjoin
ing an original allowance for road which de
fendants’ railway crossed, and that after
wards the municipal council opened the said 
allowance, but defendants obstructed it by 
fences across ihc same, without making any 
crossing. &c. It was alleged as special clam- 
age, and proved, that this was the only com
munication between the plaintiff and the town 
line, and the plaintiff was precluded from 
egress from his residence and a portion of bis 
farm to the said town line, and was thereby 
prevented from carrying to market the pro
ducts of that portion of 1ns said farm, and 
also certain cordwood and valuable bark, 
which was subsequently destroyed by fire and 
rendered useless: Held, that this was suf
ficient special damage to enable plaintiff to 
recover, and that defendants clearly had no 
right to obstruct the highway after it had 
been opened; but the jury having disagreed 
a new trial was granted to enable the facts to 
be found. Itruini v. ioronto and Xipitsing 
It. 11'. Co., 20 C. P. 201$.

Occupying Street — A Munit—Hg-lair— 
Vo/icc,|• The G. T. It. Co. were Indicted 
for nuisance, in obstructing a street in 
Guelph, by occupying it with their road. It 
appeared that the municipality had by by
law allowed them to occupy the street, and 
ordered that for that purpose a portion of it 
should be closed altogether ns a highway:-— 
Held, that such by-law was not within 12 
Viet. e. 81. s. M2, and therefore thaï the no
tice there directed to be given was not re
quired. Held. also, that the consent of the 
municipality might have been given, under 1 I 
«V I." Viet. c. 11. s. 12. by resolution as well 
as by by-law. Semble, that the indictment 
should have been for carrying the railway 
along the street without leave of the muni
cipality. Ifigina v. Grand Trunk It. IV. Co., 
15 !'. C. It. 121.

The town council of Guelph passed a by
law. enacting that from the passing thereof 
the G. T. It. Co. might carry their rail
way through the streets of the town, pur
suant to the plan annexed: that a part of 
Kent street as shewn in said plan should be 
thenceforth stopped up as a highway, and 
might be appropriated by the company: that 
another street named should In* diverted as 
so shewn ; and that the by-law should In* in 
force only on certain conditions mentioned in 
it:—Held, that such by-law was valid under 
14 & 1.1 Viet. e. .11. s. 12. without the for
malities required by 12 Viet. c. 81. s. 11)2; 
and that tile leave given by it might equally 
have been given by resolution. Held. also, 
that if notice luvl been necessary, the want 
of it shoui'i have been objected to without 
delay, not after the work had been completed. 
In re Dag and Town of Guelph, 1.1 V. (j. 
It. 12ti.

-1‘roponi d llighirag—.Man- 
dam ax—Survey.]— lty 22 Viet. c. 110, b. 1.1. it 
is enacted, in subs'anee, that all highways oc
cupied by the defendants* railway with the 
written assent of the municipality within 
which they are situated, shall be" declared 
vested in the defendants to the extent of the 
user permitted or enforced by the municipal
ity: and all proposed or contemplated streets 
occupied by the company, or which they 
have been permitted to occupy by the license

of the owner in fee. and which shall not 
lead to any place beyond the said railway, 
shall be deemed closed, and the occupation 
by the said railway shall be lawful :—Held, 
that defendants, being indicted for obstruct
ing certain streets in the town of Sarnia, 
were clearly entitled to an acquittal under 
this clause, for first, as to the first part of 
the clause, it written assent given after
wards bv the municipality would suflice. and 
might be inferred from their letters, iu 
which they asked only for pecuniary conqien- 
satiou ; and secondly, these were proposed or 
contemplated streets occupied by the company, 
and not leading to any place beyond tin* rail
way. in which case no assent wits required. 
Held, also, that C. S. I". C. c. .14. s. o.'Ul, had 
no application, for it could not be said that 
these streets, under the facts of tin* case, had 
not been opened by reason of any other road 
being used in lieu thereof; that under l«i Viet, 
c. !•'.». s. 1. and IU Viet. c. 101. defendants had 
clearly a right to take possession of this land 
for their railway, with any easement thereto, 
ljuirre, whether 4 Win. IV. c. 211. s. 1). 
which requires this railway company on inter
secting any highway to restore it to its former 
state, or in a sufficient manner not to im
pair its usefulness, could have been applied 
to ibis case : the streets in question never hav
ing been opened or used, being covered I y the 
works of defendants, so that they could not he 
restored without dispossessing them, an I lend
ing to no place beyond. Semble, that at all 
events a mandamus would not. under the cir
cumstances. have been granted at the.instance 
of tin* municipality. I tider C. S. V. v. c. .14. 
s. old. these streets, being laid out on the 
original plan made by the Crown surveyor, 
would be public highways, though not staked 
out upon the ground, and never opened or 
used. Semble, that under 12 Viet. c. .'$.1, s. 41, 
the Indians, or the government acting for 
them, had nouer to alter and amend the sur
vey by striking out these streets where they 
ran through the laud sold to defendants, lie 
ilinn v. Great \Ycuteru If. IV. Co.. 21 V. C. 
U. 855.

Planting Posts—Statutory Signboard— 
X aisance — !'linn.]—Where the plaintiff's 
horse, which she was driving along the high
way. became frightened, and the vehicle to 
which it was attached was in consequence 
brought into collusion with one of the posts 
supporting the “signboard" required by the 
statute (V. S. C. c. till) to be erected across 
tin* highway, and damage resulted to the plain
tiff:— Held, that defendants would not be li
able merely for putting the posts in the high
way. as the law allows them so to do. pro
vided they place them in a reasonably proper 
manner, with a due regard to all the sur
rounding circumstances, although the posts ne
cessarily obstruct tin* use of the road over the 
spots where they are placed. Held, also, that 
the posts would not necessarily lie an indict
able nuisance. Held, also, that it would have 
been no objection to the plaintiff's right to 
recover, that the posts had been erected more 
than six months before the cause of action 
arose. Smile v. Grand Trunk It. W. Co.. 21 
C. P. 3118.

Powers of Municipality.)—Held, that 
under li. S. n. 1877 c. 1U.1. s. 21. the corpora
tion of the city of Hamilton had clearly pow
er to allow the defendants to run their rail
way along Ferguson avenue. How v. Hamil
ton and Xortli-W entern If. II. Co.. 3 A. K. 
330.
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Repair — Enforcing Duty — Statua of 
Ki/i'ility of Plaintiff *.\—A municipality 

i , lilt- a bill to compel a railway company 
I . pill mreels and highways improperly tra- 

,l by their line of railway in good re
pair. ami will not be restricted to proceeding 
I v indictment or information. The plaintiffs, 

imi11ii*ipal corporation, fill'd a bill seeking
1., v 'Irain the defendants, a railway company, 
finm trespassing by running their tracks along 
.,nc of the streets of the municipality without
11.. . i un-,nt thereof, thus inqieding traffic, in

lawntiiin of the Railway Act, C. S. C. 
« a s. 12. s.-s. 1 :—Held, that by virtue of 

i Municipal Act there is such power of 
management, control. ji:c.. bestowed upon 

: i< palities, and such a responsibility cast 
hi„,n them as to justify them in intervening 
, m behalf of the inhabitants for the préserva- 
i uf their rights. Semble, hut for the lan- 
. .. used in (itielph v. Canada Co.. 4 Hr.
i;:,i;. the proper frame of the suit would 
haw been by way of information in the name 

the attorney-general, with the corporation 
a» relators, Penvlon l alla v. I ietoria If. 11. 
Co., -it Ur. 4.

Track Laid without Authority—.4c- 
i/ui' m e. |—Held, per Armour. J.. that the 
jury were rightly directed, under the facts 
Mated in the report of this case, that the de
fendants had laid down the track on which 
the m ideiit happened, in the city of Ottawa, 
without authority, it being a third track or 
switch for use in connection with their sta
tion. for the purpose of shunting. &c., and 
i: ■ j illy laid down no acquiescence, except 
by In law. would make it rightful as against 

■ plaintiff. Ver Hagarty, C.J.—Having been 
• re tor many years with the knowledge and 

.. iiiioceiiee of the corporation, its existence 
could not alone make defendants liable, but it 
was properly left as a circumstance to be con- 
- : ie, 1 |,y the jury. Lett v. St. Lawrence 

I Ottawa Ii. IV. Co., Hinton v. St. Law
rence and Ottawa II. W. Co., 1 U. U. 345.

Track Laid without Formal Author
ity liccognition—Bylaw — Acquicaccncc.] 

Where a railway company constructed their 
railway along a highway in a municipality, 
'I'" "Uiicil whereof were not formally applied 
to for leave, but subsequently passed a reso- 

ii "ii notifying the railway company to till 
i' ilie ditch existing on both sides of the rail

way. and to put down proper crossings :— 
ib'ld. that the corporation had thereby admit
ted that the railway company were lawfully
m .....upation of the highway, and could not
a ltd wards object. The leave of the muni- 

1 i or local authorities required by 31 Viet.
' '> i I t. i. Indore a railway is carried along 
a" existing highway, may be granted at any 
time, whether before, during, or after the 

'traction of the railway, and need not 
' — uilyjie given by by-law. Semble, that

s- 11 1S”T c. 174, s. 277. enacting that the 
I '" is of township councils shall be exercised 
1 a"'- must lx» construed as referring only

1 ......\efcise of powers of the council un-
c r the Municipal Act. and not to powers 

'nay l«- exercised under a special Act 
I for other purposes or by another leg- 

' ■ Held, that the corporation having 
1 ' while the railway was constructed, 

b "<|ueiitly for upwards of five years. 
' was in operation, ami having also by 

"tion aforesaid, procured further ex- 
hv the company, were bound by 

lice and could not now maintain an 
tmn tor the removal of the railway from

the street. A corporation may be bound by 
acquiescence as an individual mnv. Qiuere, 
whether such acquiescence would have avail
ed as a legal justification for the defendants 
on an indictment for a nuisance at the suit 
of the Crown. Towntthip of Pembroke v. 
Canada Central Ii. IV. Co., 3 U. It. 303.

See 11 a n ici yalit n of Sarnia \ tirent IV* s- 
tern II. IV. Co.. 17 V. C. It. 05 ; Canon v. 
Créât WcHtcrn Ii. IV. Co.. 14 V C. It. 102; 
Town of Peterborough v. (hand Trunk If. IV. 
t n.. 32 O. It. 154: City of Toronto v. Metro
politan If. IV. Co.. ::i o. it. 307 <yoat stiieet 
Railways).

Sec. also, ante 5.

7. Other Caaca.
Commencement of Work.]—The plain

tiffs were empowered by their Act of incor
poration to construct a railway in sections 
between the river S. S. M. on the west, and < i. 
on the east, and such railway was by s. 2 of 
their Act to be commenced within three years, 
and to lie completed within six years from 4th 
March, 1881. In the years 1881 and 1882 
thev surveyed, located, and filed plans from 
the l iver S. S. M. easterly to S. It., about one- 
third of the entire length of their road, and 
did some work thereon of the character of 
“ construction " such ns grading, blasting, 
and chopping. Little more was done hv them 
from 1882 to 188(1 owing to financial rea
sons. hut with no intention of abandoning the 
road. The defendants, who had constructed a 
line of railway as far west as A., proceeded, 
in December. 188(3, to continue the construc
tion of their line westerly from A. to the 
river S. S. M.. and in doing so used this line 
which plaintiffs had located :—Held, on the 
evidence, that the work done by the plaintiffs 
was a bonfl title commencement of their rail
way within the three years required bv their 
Act. Held. also. that, as the plaintiffs were 
authorized to construct their railway in sec
tions. they were not Itoiind before commenc
ing work to file plans of their whole line. 
Ontario and Sault Ste. J l a rit If. IV. t'o. V. 
Canadian Pacifie If. II . Co.. 14 (). R. 432.

See Corporation of Parkdalc v. H est. 12 
App. Cas. 002.

Conveyance of Land Acquired for 
Railway- -Traya**. |—The defendants, hav
ing acquired land 00 feet wide for the con
struction of their line, conveyed to the 
plaintiff a portion going 22 feet into the 
embankment, which at that point was high. 
The plaintiff built a root house on his 
portion, which fell in, and defendants filled 
up the hole, and repaired the embankment 
there, for which the plaintiff brought trespass. 
The jury found that what defendants did was 
necessary for the safety of their railway :— 
Held. that, nevertheless, they were liable; for 
having conveyed the land, as they had a right 
to do. they could not afterwards, without 
notice or compensation, interfere with their 
vendee. Quatre, whether they could again 
acquire the land under the statute. Mc
Donald v. Craud Trunk Ii. IV. Co.. 28 U. C. 
R. 32U.

Easement — Dent ruction of — Remedy — 
Time Limit.]—Second count, that the plain
tiff was possessed of certain land in the 
village of W.. and by reason thereof ought to 
have a certain way therefrom, and from the 
highway in front thereof, over a certain close
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in said village to the Detroit river and back 
again, for himself and his servants, &c. ; yet 
defendants wrongfully stopped up the said 
way. It appeared that his land formed part 
of lot No. Ns; that one It., in 1835. conveyed 
three acres of this lot to P., reserving a right 
of way from the highway to the water. These 
three acres afterwards became the property 
of K.. who conveyed to defendants. In 1851 
It. conveyed to the plaintiff a part of lot No. 
88. with a right of way therefrom to the river 
such as It. himself then had. The plaintiff 
had had a way across K.'s land until K. sold 
to defendants, and was deprived of it by the 
construction of the railway about two years 
before ibis action. The railway separated the 
highway from the water along the whole ex
tent nf these three acres : Held, that the ac
tion could not lie. for defendants were author
ized to build their road where they did, and 
the doing so could not be treated as wrongful ; 
that if any recompense is given by the Acts 
to the owner of such an easement, it is by 
arbitration, unless 4 Wm. IV. c. 20, s. 
0. applies, and then the action should be 
for not restoring the way in the manner 
there directed. Semble, however, that that 
clause applies only to public roads. Semble, 
also, that if the action had been maintain
able. it was brought too late, the cause 
of action being complete on the construc
tion of the railway. The clauses of defend
ants’ charter relating to easements, apply 
only to easements belonging to the land taken, 
not to easements in that land appertaining to 
other lands. Carron v. Li nut Western It. W. 
Co.. 14 V. C. It. 182.

--------  Entry lor (travel—Compensation—
Agreement—Tenant for Life — Reversioner.] 
—The first count of the declaration in each 
of two actions brought by different plaintiffs 
against a railway company, charged that de
fendants wrongfully entered upon the plain
tiff's land, and carried away gravel, then lying 
lower than two and a half feet above the level 
of the lake, thereby injuring the soil, &p. The 
second count alleged that the plaintiff was
seised for life of the land, and «.... H. owned
the reversion: and that by an agreement be
tween them and the B. R. and U. R. Co., 
they granted to said company the two first, 
ridges of gravel next the lake: and the com
pany thereby agreed to leave the ground two 
and a half feet in depth above the level of 
the lake, and the surface even and level ; that 
afterwards, under I'd Viet. <•. 21. the said 
company delivered over their railway to de
fendants, and defendants completed the same 
under the agreement set forth in the statute ; 
that defendants chose to enforce the said 
agreement with plaintiff, anil removed the 
gravel, but dug pits below the stipulated 
depth, thereby injuring the land. It. brought 
a separate action ns reversioner for the same 
injury. Defendants, in each case, pleaded 
"not guilty” by statute. The agreement, 
when produced, apjwared to be with both 
plaintiffs jointly Held, that the plaintiff 
could not recover on the first count, for de
fendants, by 111 Viet. c. 21, were entitled to 
take the gravel, cither on making compensa
tion. ns pointed out by s. 28. or under their 
agreement ; nor under the second count, for 
defendants were not bound by the agreement ; 
and. besides, it being entered into with the 
plaintiffs jointly, they could not maintain 
separate actions. Pew v. Buffalo and Lake 
Huron B. IV. Co., 17 U. C. K. 282.

Injury to Adjoining Land l—A rail
way company is responsible for injury done in

the construction of their railway to adjoin
ing property, unless with due and proper 
skill if could not be avoided. And a convey
ance of the land on which the railway is 
built, by the party complaining of the* in
jury:—Held, not to relieve them from lia
bility. Minor v. Buffalo and Lake Huron It 
II . t o., U C. 1’. 28U.

VIII. DIRECTORS.

By-law—Salary of Solicitor—Powers of 
Hin dors. 1—Where the directors of a railway 
company passed a by-law enacting that the 
salary of the plaintiff, as solicitor of the 
company, should be fixed at $1,000 per an
num. which by-law was afterwards, at a 
meeting of the shareholders, repealed :—Held, 
that the by-law was within the competence 
of the directors, under <’. S. C. c. 00. s. 47, 
and the shareholders could not undo the ar
rangement in respect of past services of the 
solicitor received by them. Without express 
power it is the right of the directors of a 
railway company to appoint necessary officers 
and agents of the company, and to" provide 
for the manner of their payment. Falkincr 
v. Brand Junction It. IV. t'o., 4 (). It. 350.

Managing Director- Salary.]—By a 
special Act incorporating a railway com
pany, it was enacted that the board of direc
tors might “ employ one or more of their 
number as paid director or directors,” and 
by a resolution under the seal of the com
pany, the board of directors appointed the 
plaintiff, one of their number, a paid director 
or manager at a salary of SI.ihki a year, 
under which appointment $5UU accrued due 
to the plaintiff, but this the company refused 
to pay, contending that they were liable for 
expenses and disbursements only :—Held, 
that, although under the general Railway 
Act. ('. S. l\ c. lid. a director could not 
hold any office under the company, yet under 
the words of the special Act. ami the resolu
tion of the board, he was entitled to recover; 
and a reference was directed to take an ac
count of what was due to the plaintiff, to
gether with costs to the hearing. Reynolds 
v. W hitby R. IV. t'o., 20 Ur. 519.

President—Personal Liability on Accep
tance of Bill of Exchange.]—See Madden v. 
Cox, 5 A. It. 473.

Provisional Directors — Contract — 
Authorization — Sale — Lien — Costs. ]—The 
plaintiff was employed by one of the pro
visional directors of the defendant railway
company to do certain work on behalf of 
the company in advertising and promoting its 
undertaking. The evidence established that 
this director was intrusted by the company 
with the performance of the various duties 
necessary for the purpose of promoting and 
furthering the undertaking, and that he did 
this, from time to time, without any specific 
instructions from his co-directors at formal 
meetings of the board, everything being done 
in the most informal manner; but that they 
wore fully cognizant of what he did, and of 
his manner of doing it, and vested in him, 
either tacitly or by direct authorization, the 
right and authority to transact the business 
of the company:—Held, that the plaintiff 
was entitled to recover from the company 
the value of his work. Maliony v. Hast Holy- 
ford Mining Co., L. R. 7 II. L. 8(59. followed. 
Wood v. Ontario and Quebec R. W. Co., 24
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i p. 334. commented on. The undertaking 
"n nr,- l»i'vii sold by the provisional directors,

:.........f all liens and incumbrances, for a
. .-r;;iin sum of money, which was paid to 

! . and a portion of which was paid into 
. ..nrt under an order in another action ; 
.ill ilie provisional directors being parties 
!.. this action, and two of them submitting 
to the order of the court and being willing 
that the judgment debt should be paid out 
nf the fund in court ; an order was made, not
withstanding that the purchasers were not 
parties, directing payment of the plaintiff’s 
d.-ht and costs and of the costs of the two 
Hi., ims nut of such fund. Allen v. Ontario 

and II«inn /fiver If. IV. Co.. 2!) O. It. 510.

Powers of.]—The plaintiff, one of 
the provisional directors of defendant com- 
; h v. named as such, with his assent, in their 
Art of incorporation, 30 Viet. c. 70 (Ü. ». 
u.i-. v i'hmii resigning this ofliee. appointed
at a ......ting of the provisional directors,
" i nn isional secretary and treasurer,” and 

i act in conjunction with a committee then 
appointed in procuring municipal aid : and 

arted in such capacity, and was chiefly 
iii'truiiirntal in procuring the passage of the 
municipal by-laws for bonuses in aid of the 
railway. The understanding was, that he 
should be well paid, but no sum was specified :

I leal, that plaintiff continued a director 
ami trustee under the statute for certain 
-pri'ilied purposes, and could not recover for 
-i : > i. i s rendered in matters unauthorized 
t In'i'cli\. and beyond the powers and duties 
"f die provisional directors. Held. also, that 
ihe employment of the plaintiff for such a 
purpose was beyond the power or duties of 
the provisional directors, who have not the 

M powers of directors elected by the share
holder-. Miihie v. Erie end Huron It. IV.

In re Xorth Simcoc If. IV. Co. and 
' f loronto. 3<; V. C. 11. lit! ; Counties 

■ l‘i t< i horough and Victoria v. (Irand Trunk 
it. IV. ill.. Is I . r n. 22": McLaren v. Fis- 

_s Ur. 352 : Wilson v. Qintg, 3 A. It. 
124 : Ihnison v. Leslie, 3 A. It. 530.

IN. Vijvitaule Remedies against Com-

Appointment of—Execution Creditor.] 
II' d. that a judgment creditor of a railway 

■ "; 1 t• 111y. wi ll execution against their lands 
' the hands of the sheriff, is entitled to the 

"Muent of a receiver of the earnings of 
■ id, the profits thereof to be applied in 

; ut of his demand. /’< to v. Welland It. 
"• 'I (Jr. 455. Affirmed on rehearing, 
1 *:■ !i February. IN04.

1/<>rtpuffer—Judgment Creditor.] — 
A Mortgagee or judgment creditor of a rail- 

' oinpany is not entitled t*> enforce pay- 
his demand by sale or foreclosure of 

il "il V : he is only entitled to have a 
f or receiver of the undertaking ap- 

' I : and qmere. whether the rule is other- 
:n the case of a vendor si-eking to en- 

1 - lien for unpaid purchase money. 
I'.rie and Xiagara It. IV. Co., 14 fir.

Duty of 'irons Receipts.]—Where the re- 
» railway company was appointed

to receive “ the rents, issues, and profits of 
the railway —Held, that it was his duty 
to receive the gross receipts for the traffic and 
to pay the running expenses thereout, and not 
to receive only the surplus after paying the 
expenses. The order for the receiver’s ap
pointment should direct the payment to him 
of the tolls and profits arising from the rail
way. Simpson v. Ottawa ami Prescott It. IV. 
Co., 1 f’h. Ch. 12(5.

--------- Seizure of Rolling Stock—Assent to
Sale—Ilona Fids*—Costs.]—A receiver had 
been appointed to collect the gross amount of 
the tolls, rents, issues, and profits, of the 
O. and P. It. Co. Afterwards the rolling stock 
of the company had been seized by a sheriff 
under a ii. fa. at the suit of another company, 
not a party to the suit. The sheriff, however, 
declined to sell the same unless authorized by 
the receiver, who. believing under the advice 
of counsel that he had no control over the 
rolling stock, assented to the sale by the sher
iff. and the same was accordingly sold :—Held, 
on motion to remow the receiver for miscon
duct. that he had committed a breach of duty 
in not informing the court of the seizure and 
threatened sale, and in assenting to the sale 
without its sanction ; hut. ns it appeared 
that he acted bonfl fide and to the best of his 
judgment for the benefit of all parties, the 
court declined to remove him. but ordered him 
to pay the costs of the application. Simpson 
v. Ottawa and Prescott It. IV. Co., 1 Ch. Ch. 
337.

Payments by—For Right of Wag—To 
Solieitor for Costs—Working Expenses — 
Priorities.]—- The receiver appointed to re
ceive the proceeds of a railway company and 
apply the same in carrying on the business of 
the company, paid $55.07 to the owner of land 
over which the line ran for the right of way 
over his lands, he having threatened to ob
struct the passage of the company’s trains 
unless paid. On passing his accounts the 
master refused to allow the payment in 
favour of the receiver, which ruling was 
affirmed on appeal, as such payment did not 
properly come under the head of “ working 
expenses and outgoings” for the road, which, 
alone, the receiver was authorized to pay. 
The court, however, gave the receiver liberty 
to take out an order now for the allowance 
of this disbursement, on payment of the costs 
of the appeal, but refused to make such an 
order in respect of fees paid to the solicitor 
of the company for the examination of titles, 
as there was not any evidence to shew that 
the payment was such ns would have ls-en 
sanctioned by the court if applied to in the 
first instance for permission to pay the same. 
(tooderhnin v. Toronto and Xipissing R. IV. 
Co.. 2* (Jr. 212.

A receiver of the defendants’ railway had 
been appointed to take the revenues, issues, 
and profits, i«« pass his accounts periodically, 
and to pay into court the balance due from 
him after providing for the working expenses 
and outgoings of the railway. The master 
was directed to take an account of all per
sons entitled to liens, charges, or incum
brances. and to settle their priorities, and the 
money to be paid into court was to be paid 
to such persons according to their priorities 
to be ascertained :—Held, that the master, 
in taking the receiver’s accounts, should have 
allowed debts paid for working expenses, 
which were not regularly payable until after 
his appointment, but not those already in
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default at that time, which were properly 
payable out of tlm moneys to he paid into 
court according to their priority. N. C.. 8 
A. It. »W.

-------- Purchase of Rolling S tuck.] —
Although the duty of the receiver of 
the gross proceeds and revenues of a rail
way. is to pay thereout all expenses ne
cessary for the maintenance, management, 
and working of the undertaking, he would 
not he warranted in exjiending the same 
in any extraordinary outlay: and where 
an application was made by the receiver to 
authorize the purchase of a large amount of 
rolling stock, the outlay in respect of which 
would require to !«■ met by anticipating in
come. the court refused to sanction the ex
penditure. Lei v. I ietoria It. II. Co.. 29 Ur. 
110.

See For v. A'Spinning It. IV. Co.. Ooodcr- 
limn v. Xii>ixxinu It. IV. Co.. ‘Jit Ur. 11 : Lee 
v. Credit I alien It. IV. Co.. 29 Ur. ISO; Smith 
v. Fort I hirer and Lake Huron It. IV. Co., 
1- A. It. ISSN ; (iren v. Manitoba mnl Xarth- 
Western It. IV. Co. of Canada, f 18117) A. C.

2. Other Cases.

Mortgage — Acceleration — Interest ■— i 
Hands — Default — Collateral Securities — 
Sale. 1 — Where bonds were given by a railway 
company for the payment of a certain sum of 
money and interest in twentv years, and also 
mortgages of lands, redeemable in ten years, 
as security for the payment of the principal 
money of the bonds :—Held, that a breach of 
covenant to pay interest on the bonds did nor 
accelerate the right of the mortgagees to pro
ceed upon the mortgages; but they were en
titled to a decree for sale of other bonds 
given as collateral security, (ireat Western 
It. IV. Vo. v. Liait and Guelph It. IV. Co., i 
Mir, 283.

Mortgagees — Receiver—Sale—Jurisdic
tion of Provincial Court.]—In a suit by the 
appellants, being mortgagees of a division of 
ISO miles of the respondents* railway and of 
its revenues, subject to working expenses, for 
a sale of the division and for a receiver and 
other relief:—Held. (It that this division 
of 180 miles is by the law of Canada applic
able to the railway, a section capable of sale 
in its entirety, but that the Provincial court 
had no power to order a sale, part of the 
section being within and part without its 
jurisdiction. (2) That so long as the rail
way was worked as a whole, the revenues of 
the division were subject, along with other 
revenues, to the working expenses of the whole 
line, and that the receiver was entitled to the 
net earnings only of the division so ascer
tained. The committee declined to hear argu
ment as to the validity of the mortgage or 
the power of sa le. or of the mortgagees’ right 
of entry, the pleadings and evidence not rais
ing those issues, and the courts below not 
having adjudicated thereon, Grey \. Mani
toba and Xorth Western It. IV. Co. of Can
ada. |1807] A. C. 254.

Shareholder — Cr>ni)daint against Direc
tor Parties to Hill.y a hill was filed by a 
shareholder complaining of the misconduct of 
the managing director, against the managing 
director and the company, on behalf of the 
plaintiff and all other shareholders not made

defendants: to which defendants demurred on 
the ground, amongst others, that the bill 
should have been by the company, which de
murrer was allowed, with liliertv to amend ; 
and thereupon the plaintiff amended hr charg
ing that the managing director and the other 
directors held proxies sufficient to con
trol, and did control, the corporation, 
and had caused the company to adopt 
and confirm the illegal acts of the man
aging director: and that, controlling as 
they did the meetings of the bondholders and 
shareholders, it would lie idle and useless 
to have a general or special general meeting 
of the bondholders and shareholders called for 
the purpose of obtaining a direction from 
them to t.lie directors to bring him to an ac
count. Defendants demurred for want of 
equity, which was allowed; hut without costs, 
as tlie defendants laid raised grounds of de
murrer which luvl been overruled on the argtt- 
ment of the demurrer to the original bill. 
The proper manner of framing a bill in such 
a case considered and stated. MeMurran v. 
Xorthrrn It. II . Co.. 23 (if. 134.

X. Fire from Km.ink Ixjvitixo Property 
Adjoining Railway.

1. Accidental Fire.
fi Anne c. 31 — /} Geo. III. c. 78.]—See 

McCallujn v. Grand Trunk It. IV. Co.. 31 V. 
< R. 527: Jeffrey v. Toronto. (Iren, mid 
It race It. IV. Co.. 23 C. P. 553. 21 C. P. 271 : 
Holmes v. Midland It. IV. Co.. 35 V. < '. It. 
253 : Canada Southern It. IV. Co. v. Phelps. 
14 K. C. It. 132, post ( 3 ».

2. Limitation Clause.

Application of. |—See Xorth Shore It. 
IV. Co. v. MeWillie. 17 S. ('. R. 511 : !/. 
Cali urn v. Grand 'Trunk It. IV. Co., 31 V. 
<\ R. 527.

3. What Constitutes Xcyligcncc.
Circumstantial Evidence.]—In an ac

tion against a railway company for negli
gently causing tire by sparks from their 
engine, the cause <•!' the fire may lie proved 
by circumstantial evidence. Rainville v. 
Grand Trunk R. IV. Co.. 28 O. R. f.25. 
Affirmed 25 A. R. 242, 29 S. C. R. 201.

Construction and Management of 
Engine—Inflam ma bio Material on Ratttcay 
Strip.]—Where it appeared that the lire was 
caused by the engine, but that all usual and 
proper precautions bad been used in the con
struction and management of it:—Held, that 
1 lie defendants should in reason have suc
ceeded: and a verdict for plaintiff was set 
aside on payment of costs. Semble, that in 
such cases it would add materially to defend- 
ants' case to shew that they had thoroughly 
cleared away all logs and brushwood. &c-. 
from the whole space occupied by their line 
of railway in its ordinary width. Heicitt v. 
Ontario. Simcoc. and Huron R. IV. Union 
Co.. 11 U. C. R. 004.

--------  Property near Track.]—Railway
companies, in the management of their en
gines. are hound only to use the ordinary 
and regular care and appliances to prevent
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tlit' escape of sparks. Any property so near | 
mu k ns to be in danger, not withstanding j 

M,rh precautions, remains there at the own- j 
.1 - risk: and they are not obliged to shut 
off steam, or take extraordinary care, in pass- 

it. Ilill v. Ontario, Simcoc, and Iluron 
i:‘ iv; Vu» 13 V. C. It. 503.

--------Preventing Fire Spreading. 1—How
ever dear the rule may be. that a party may 
kindle or permit the fire to hum on his own 
I a nd, still his neighbour must not he injured 
thereby: and if it is likely by spreading to 
injure him. he is bound to put it out, or 
oxi-rr himself so to do; otherwise, lie will 
In* liable. In this ease, whilst a locomotive 
of defendants was passing over their track. 
*niinc coals of fire dropped upon the track and 
spread in"> tin* plaintiffs land. The evidence 
shewed that defendants' trackmen, though 
they exerted themselves in saving defendants’ 
li me, made no exertion to extinguish the fire 
or prevent it from extending to plaintiff’s 
premises, which were in .consequence consider
ably damaged :—Held, that defendants were 
liable. ITeld, also, on the authority of Vnu-

Tafl Vale B. W. Ofc. 5 H. & N. «’.Tit.
that where there is no negligence either in the 
construction or the management of the loco
motive. the company are not liable for injury 
resulting from the mere emission of fire there
from into the adjoining lands. Ball v. Grand 
Trunk It. IV. Co.. 10 C. P. 252.

-------- Servant*' 'Segligcncc — Damage* —
ltnnotene** — .4mV/cti/.] — In an action 
brought by P. against the appellants for negli
gence in causing the destruction of P.'s house 
and outbuildings by fire from one of their 
locomotives, it was proved that the freight 
-lied of the defendants was first ignited by 
-parks from one of the defendants’ engines 
passing the Chippewa station, and the fire 
extended to P.’s premises. The following 
questions, inter alia, were submitted to the 
.jury, and the following answers given:—Q. 
Was the fire occasioned by sparks from the 
locomotive? A. Yes. Q. If so. was it caused 
by any want of care on the part of the com
pany or its servants, which, under the cir-

nces, ought t<> have been exercised?
\ Yes. (.». If so. stale in what respect you 
think greater care ought to have been exer-
* ised? A. As it was a special train and on 
Sunday, when employees were not on duty, 
t here should have been an extra hand on duty, 
i.b Was the smoke-stack furnished with as 
good apparatus for arresting sparks as was 
•"ti'i-tent with the efficient working of the
• n. in*? If you think the apparatus was de- 
f" i . was it by reason of its not being the 
!•-; kind, or because it was out of order? A. 
i’ ’ of order. P. obtained a verdict for $800.

Ibid. (It that the questions were proper 
"-lions to put to the jury, and that there 

lindent evidence of negligence on the 
tiw appellants’ servants to sustain the 

ing. (21 If a railway company are 
- ' of default in the discharge of the

I running their locomotives in a proper 
! "asonable manner, they are responsible 

f"r ill damage which is the natural conse- 
of siirh default, whether such damage 

■ isioned by fire escaping from the en- 
1’tiling directly in contact with and con- 

: g the property of third persons, or is 
■ d to the property of such third persons 
it lire communicating thereto from the 

" ' of the railway company, which has 
ignited by fire escaping from the engine 

di g directly in contact therewith. The

statute 14 Geo. III. c. Ts. s. S«5, which is an 
extension of 0 Anne c. 31. ss. <1 and 7. is in 
force in the Province of Ontario as part of 
the law of England introduced by the Consti
tutional Act, 31 Geo. III. c. 31. hut has no 
application to protect n party from legal lia
bility as a consequence of negligence. Can
ada Southern It. IV. Co. v. Pin Ip*. 14 S. C. It. 
132.
_--------- Sufficiency of Evidence.]—In an ac

tion against a railway company for damages 
for loss of property by fire alleged to have 
been occasioned by smirks from an engine or 
hot-box of a passing train, in which the 
court appealed from held that there was not 
sufficient proof that the fire occurred through 
the fault or negligence of the company, and it 
was not shewn that such finding was clearly 
wrong or erroneous, the supreme court would 
not interfere with the finding. Sénéxac v. 
Vermont Central It. IV. Co., 2*1 S. C. It. «141.

Construction of Engine -Dangcrou* 
Condition.]—A train of the Canada Atlantic 
R. W. Co. passed the plaintiff’s farm about 
10.30 a.m.. and another train passed about 
noon. Some time after the second train 
passed it was discovered that the timber and 
wood on the plaintiff’s land was on fire, which 
fire rapidly spread after being discovered and 
destroyed a quantity of the standing wood 
and timber on the said land. In an action 
against the company it was shewn that the 
engine which passed at 10.30 was in a defec
tive state and likely to throw dangerous 
sparks, while the other engine was in good 
repair and provided with all necessary ap
pliances for protection against fire. The jury 
found, on questions submitted, that tlie fire 
came from the engine first passing, that it 
arose through negligence on the part of the 
company, and that such negligence consisted 
in running the engine when she was a had fire 
thrower and dangerous :—Held, affirming the 
judgment in 14 ,\. B. 809, that there being 
sufficient evidence to justify the jury in find
ing that the engine which passed first was out 
of order, and that, it being admitted that the 
second engine was in good repair, the fair 
inference, in the absence of any evidence that 
the fire came from the latter, was that it came 
from the engine out of order ; and the verdict 
should not be disturbed. Canada Atlantic R. 
IV. Co. v. Motley. 15 S. C. It. 145.

Inflammable Material on Railway 
Strip — Duty of Plaintiff A — In answer to 
a question whether the plaintiff had been 
guilty of contributory negligence in piling 
his lumber near the track, or by allowing saw
dust to remain on it, or by not having suffi
cient appliances to extinguish fire, and if so, 
whether the defendants by the use of ordinary 
care and diligence could have prevented 
the injury: the jury answered : “ Not a- to 
piling lumber or as to sawdust, hut somewhat 
as to appliances. We think that the defend
ants could have prevented fire, and that the 
plaintiff is entitled to a verdict.” The plain
tiff, it appeared, had for many years piled his 
lumber upon defendants’ land, with their as
sent. within a short distance of the track :— 
Held, that the plaintiff was not bound to pro
vide appliances to guard against defendants’ 
negligence. McLaren v. Canada Central R. 
IV. Co., 32 C. P. 324. Affirmed by an equal 
division of the court, 8 A. R. 504.

--------  Contributory egligcnce-Accident.]
—Although a railway company are not re- 

I sponsible for the emission of sparks, &c., from
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their engines, where nil known and reasonable 
precautions are taken to prevent it. .vet they 
must keep the track reasonably clear from 
combustible matter. &c.. likely to be thus set 
on lire. In an action against defendants for 
negligently allowing combustible matter, 
brush. Ace., to he on their track, whereby a 
lire was caused upon it from defendants' 
engines and spread to plaintiff's land, jfcc., 
the evidence shewed that the track was in 
such a state, but it did not dearly appear 
how the lire originated, or that the state 
of the track caused the injury to plaintiff's 
land. The jury having found for the plain
tiff. and the Judge being dissatislied with the 
verdict, a new trial was granted with costs 
to abide the event. It was objected that the 
plaintiff's land being also much covered with 
dry brush wood. &c., he was guilty of contri
butory negligence:—Held, however, that lie 
was not bound, as a matter of law. to keep 
or manage his land in any particular man
ner. because the railway ran close to or along 
it., or to keep his land more clean, or to re
move brushwood. &c.. with greater expedition 
in anticipation of the possible occurrence of 
fire on the railway track; but that the jury 
might properly be told that he was bound to 
keep his property in a reasonably careful way. 
Quiere. as to the application ot 14 Geo. III. 
c. 78 in defendants' favour. Jaffrcy v. To
ronto, tin ii, mid Bruce It. IV. t o., 23 C. V.

After a second trial:—Held, that defend
ants were not protected by ü Anne c. 31 and 
14 Geo. 111. c. 7s. The authorities upon this 
question reviewed. Held, under the circum
stances— the railway having been recently 
built through the forest, and the plaintiff's 
land being in a state of nature—that there 
was no sufficient evidence of negligence on the 
defendants’ part : and a second verdict having 
been found for the plaintiff, a new trial 
was granted. ti. ('.. 24 t\ V. 271.

--------  Contributory Xegligcncc- Accident
—Feme.] — In an action against a railway 
company for negligently allowing their land 
adjoining the track to remain covered with 
brushwood. &<•., whereby cinders from the loco
motive fell thereon and caused a lire, which 
extended to the plaintiff's laud, it was shewn 
that the railway fence, in which the lire 
originated, was a brush fence, the line hav
ing been recently built through a new coun
try. The plaintiff had been employed by de
fendants to cut down the trees on his own 
land within 1U0 feet of the centre of the 
track, under ('. 8. V. c titi. s. 4. and he had 
felled them lengthwise with the track and left 
them there. The jury having found for the 
plaintiff, the court refused to interfere;— 
Held, that under the circumstances the plain
tiff was not guilty of contributory negligence 
in having left the trees felled by him on his 
own land. Held, also, that 14 Geo. III. 
c. 78 afforded no defence. Quaere, whether 
the defendants, under the circumstances, could 
have been compelled to put up any other 
t han a brush fence ; but if the adjoining land 
owners are content with such a fence, they 
cannot complain of it as negligence on the 
liait of the company. In this case, however, 
the question as to such a fence being " brush
wood " within the meaning of the declaration, 
or as to its being negligence in defendants 
to have such a fence there, was not raised at 
the trial. Holmes v. Midland It. IV. t o., 35 
V. C. It. 253.

-------- Preventing Fire tinreading—Limita
tion— Accident.] — The declaration alleged

that defendants were possessed of a strip of 
land, being the bank and side of a railway, 
separating their track from plaintiff's land; 
that they negligently and contrary to their 
fluty allowed dry wood, leaves, &c._ to accumu
late there, on which red hot ashes. See., fell 
from the engine, and there was in cotiseuueucv 
great danger, as they knew, that the leaves, 
&c.. would be ignited, and the lire extend to 
the plaintiff’s land, unless the leaves. Ate., 
were removed, or care taken to prevent any 
lire so occasioned from extending: but that 
they so negligently kept such strip of land 
that in consequence the leaves, Acc., took tire 
from their engine, and thereby, and by want 
of due precaution by them to prevent such lire 
extending the tire spread to the plaintiff's 
land ami burned his trees. Ace. :—Held, affirm
ing the judgment in 30 U. (.'. It. 122. that the 
count disclosed a good cause of action. 
That it was for an injury sustained " by 
reason of the railway" within C. 8. t'. e. tifi, 
s. 83; and that the plaintiff, therefore, suing 
more than six months after such injury, was 
barred. Quu-re, as io the effect of the Im
perial Act 14 Geu. 111. c. 78 in such a case. 
Mct'alluin v. Grand Trunk It. IV. t'o., 31 V. 
C. It. 527.

-------- Question for Jury.] — 1 luring a very
dry summer — little rain having fallen, and 
none for some time prior to the fire in ques- 

| tiou, tires also having been frequent in that 
section of the country—the defendants allowed 
brush and long dry grass, which had been 
growing for two or three years, to remain un
cut on tin- side of the track adjoining the 
plaintiff's farm, while they hail the day pre
vious to the lire, tor the protection of their 
own property on the other side of the track, 
burned up the dry grass. Acc.. there. A spark 
from defendants' engine having set fire to the 
dry grass, Acc.. adjoining the plaintiff's land, the 
lire extended and destroyed his fences, growing 
crops, Acc. In an action against defendants 
therefor, all these circumstances were laid 
before the jury, who found for the plaintiff: 
—Held, that the case having been properly 
BUiuuitted to the jury, their verdict could nut 
be interfered with. Flunniyuu v. < aiwdian 
Pacific It. II. Co.. 17 U. 11. 0.

;—;----  Question for Jury — Concurrent
Findings of Courts In low.] — In an action 
against a railway company for damages in 
consequence of plaintiffs' property being de
stroyed by lire alleged to be caused by sparks 
from an engine of the company, the jury 
found, though there was no direct evidence 
of how the lire occurred, that the company 
negligently permitted an accumulation of 
grass or rubbish on their road opposite the 
plaintiffs' property which, in case of emission 
of sparks or cinders, would be dangerous: 
that the lire originated from or by reason ol" a 
spark or cinder from an engine: and that the 
fire was communicated by the spark or cinder 
falling on the company’s premises and 
spreading to plaintiffs’ property: — Held, 
affirming the judgments in 28 U. 11. 025 ami 
25 A. If. 242, and following 8énésac v. Ven
tral Vermont 11. \V. Co.. 20 8. C. It. 041. 
and Matthews Co. v. Bouchard, 28 8. <
It. 580. that the jury having found that the 
accumulation of rubbiab along the railway 
property caused the damages, of which there 
was some evidence, and the finding having 
been affirmed by the trial court and court ot 
appeal, it should not be disturbed by a second 
appellate court. Grand Trunk It. II. Co. v. 
Itainville, 20 8. C. It. 201.
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Management of Engine—Furl l scd.]

lit 'in owned barn situated about 
t a ■ hundred feet from the defendants’ line, 

I sui'h barn was destroyed by fire, caused, 
h alleged, by sparks from the defendants’ 

viiL'ine. An action was brought to recover 
ci L'es for the loss of the barn and its coti- 
ti'l l-. Un the trial it appeared that the fuel 
ii-i'ci by the defendants over this line was 
wood, and evidence was given to the effect 

it cal was less apt to throw out sparks. 
Ii al-i appeared that at the place where the
tin.......urred there was a heavy up-grade,
ne "dilating a full head of steam, and there* 
: ■ increasing the danger to surrounding 
propery. The jury found that the defendants .1 I not use reasonable care in running the 
engine, but in what the want of such care 
consisted, did not appear by their finding :— 
Held, that the company were under no obliga
ti in to use coal for fuel for their engines, and 
the use of wood was not in itself evidence of 

gence; that the finding of the jury on the 
question of negligence was not satisfactory, 
and that therefore there should be a new trial. 
Ac if Jlrunxuick It. II. Vo. v. Itobinxon, 11 S. 
C. I!. «188.

Inference for Jury.]—in an action 
for negligence by reason of which it was 
alleg'd that tin* had escaped from a locorno- 
tiv. : thp defendants, and the plaintiff’s prop
er t> «as destroyed, there was evidence that 
tii" engine had passed only a short time be- 

'ii.■ was discovered in a manure heap, 
communicated to the destroyed prop

erty : that a strong wind blew across the truck 
t’-uards the manure heap; that there was no 
"lift' known source from which the fire was 

.ill likely to have come; that the wind was 
i in a direction to have caused sparks from 

i steam sawmill close by, to reach the 
promises, and that cinders were found in the 
straw lying on the manure heap by those 

. - went to extinguish the fire:—Held, that 
these facts there was evidence for the 

jury that the mischief was caused by the loco- 
The evidence further shewed that the 

engine had run ninety miles without the ash- 
pan having been emptied ; that ignited sub
stances were found upon the manure heap, 
which were too large to pass through the net 
1,1 '1 smoke-stack, and it was alleged must 
tin ! tore have come with the nslipan : that the 
ad-pan was perfectly good and so constructed 
that it was diilivult for ashes to escape from 

""I that the possibility of any escape 
would lie prevented by emptying or partly 
emptying the pan :—Held, reversing the judg
ment in 11 O, it. 3U7, that the jury might 
I t'i* found as legitimate inferences of fact 
that, the tire escaped because the pan was 
full, and that the result might with reason- 

■■ are have been avoided ; that there was 
: i -re sufficient evidence of negligence to 

" the jury, and that a nonsuit was im- 
pr -i'c-r. Mobibbon v. Northern It. IV. Co., 
14 A. It. 01.

Property near Track.]—Running a 
too heavily laden on an upgrade, when 

- ' a strong wind, caused an unusual
\,; ty of sparks to escape from the loeomo- 
t‘v'‘- whereby the respondents’ barn, situated 
111 proximity to the railway track, was 

tire and destroyed :—Held, that there 
y s sufficient evidence of negligence to make 

■ i ilway company liable for the damage 
1 - l-.v the fire. North Shore R. IV. Co. v.
JleW iltic, 17 S. C. R. 511.

See Weal I cans v. Canada Southern R. IV. 
Co., 21 A. K. 207 : Michigan t'entrai It. It. 
Co. v. Wcalled ns. 24 S. C. R. .'$00.

XI. Government Railways. 

See Crown. 111.

XII. Injury to Animals.

(See ante VII. .1. post XIII.)

1. .If Crossings.

Approach—Look-out.]—1 «efendants were 
sued for injury done to the plaintiff's cattle, 
which were killed by a train while they were 
crossing the railway at a farm crossing, where 
the line ran through the plaintiff's farm upon 
a level. Upon the evidence set out. the jury 
twice found for the plaintiff, acquitting him 
of all blame, and finding defendants guilty of 
negligence in not keeping a sufficient look-out 
on rounding the curve before coming to the 
crossing, and the court refused to interfere. 
The relative rights and duties of railway com
panies and landowners with regard to the use 
of farm crossings considered, tinnier v. Can
ada Southern R. IV. Co.. .'$7 V. C. R. 25.

---------  Signals,] — Under 14 & 15 Viet.
c. 21. s. 21. the omission to ring the bell or 
sound the whistle of a locomotive on ap
proaching a highway crossing, was held evid
ence of a breach of duty and negligence by 
the company. See 20 Viet. c. 12, s. 10. since 
passed. Shields v. brand Trunk It. IV. Co.,« c. r. in.

Where a train is approaching a crossing and 
the persons in charge neglect to give the pro
per signals, the company will not he relieved 
from liability because the person whose cattle 
were run over did not take the best means to 
avoid the accident, or because his horses were 
unmanageable. Tyson v. Grand Trunk R. IV. 
Co., 20 U. C. R. 250.

Farm Crossing — Defect—“ Farm Pur
poses ” — Stranger.] — The defendants hav
ing. in compliance with the requirements of 
s. 191 of the Railway Act of Canada, 51 Viet, 
c. 29. made, and assumed the duty of keep
ing in repair, a crossing over their railway 
where it crossed a certain farm, nevertheless 
allowed it to get into an unsafe and defective 
condition whereby a horse of the plaintiff was 
injured. The plaintiff was at the time using 
the horse, with the permission of the owner 
of the farm, in hauling gravel from a part of 
the farm to the highway, for which purpose 
it was necessary to cross the railway :—Held, 
without deciding whether the right of user of 
such a crossing is limited to a user for farm 
purposes, but assuming it to be so limited, 
that the hauling of gravel was. under the 
circumstances, a farm purpose, and that the 
defendants owed u duty, even apart from s. 
289. towards one using the crossing by invita
tion of the owner. Fleeter v. Grand Trunk 
R. IV. Co., 32 U. R. 55.

Government Railway. | — See Gilchrist 
v. The tjuecn, 2 Ex. C. R. 300.

Straying on Highway if Large"— 
Jury.]—Cattle are "at large " within the
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meaning of s. 271 of 51 Viet. e. 29 ( 1). I when 
the ln-nlsnmn in following one of the herd 
which Inis strayed gets so far from the main 
body that he is unable to reach them in time 
to prevent their loitering or stopping on the 
highway at its intersection with a railway 
when lie sees a train approaching. The ques
tion whether cattle are at large or not need 
not under all circumstances be submitted to 
the jury. It is for the Judge in that case as 
in others to say whether there is any evidence 
for the jury that the cattle were in charge 
within the meaning of the Act. T'hompeon 
v. (Jrand Trunk■ R. IV. Co., 22 A. It. 403.

Straying on Land of Others - Escape 
thence to Railway.]—Held, that a railway 
company are not bound to maintain and keep 
up fences along their track except as between 
them and the owners of the adjoining prop
erty ; and where cattle strayed on to a neigh
bour's land and thence got on the rail
way track through some liars put up for a 
farm crossing, and were killed:—Held, that 
the railway company were not responsible. 
Semble, that the owner of the land for whose 
convenience such bars are constructed, is 
bound to see that they are kept up. and that 
the company are not responsible for injury 
caused by his leaving them open. McLennan 
v. lira ml Trunk If. IV. Co., 8 C. I*. 411.

Trespassing on Railway Only of Com
pany.]— Where cattle have wrongfully got 
upon a railway through the negligence of the 
owner, the company must still use ordinary 
care to avoid a collision: and in this case, 
where horses had escaped upon the track 
through a gate at a farm crossing, which the 
owner had left open. but. although they wen- 
seen by the engine driver, the speed was not 
slackened, and no precaution taken except 
sounding the whistle, the company were held 
liable. Campbell v. Urcat Western If. IV. 
Co., 15 V. C. It. 408.

--------  I tut y of Company.]—tty the negli
gence of the plaintiff's servants, his horses 
escaped upon the defendants' line of road at 
a farm-crossing, not far from an open over
head bridge on the track. Some of them were 
astray upon the track. While being driven 
back towards the crossing by the persons in 
charge, a train approached, which drew up 
for a time, the rear cars being on the crossing, 
and then the track being dear the engine 
driver sounded the whistle for brakes off, and 
proceeded. The horses, or some of them, had 
then come nearly abreast of the engine, but. 
alarmed by the whistle and motion of the 
train, they turned and ran on towards the 
Bridge. They got upon the bridge before they 
could be stopped, and some had their legs 
broken by getting them between the ties, and 
others junitied over the ties and were killed or 
injured. There was ample space on each side 
of the track by which the horses might have 
passed. There was no evidence that the 
engine driver had acted recklessly or wanton
ly in proceeding with the train:—Held, that 
tin- defendants were not liable; there was no 
evidence of negligence in the manner in which 
the train was started; the defendants were 
using their own property as of right and in 
a lawful way. and no duty was cast upon the 
engine driver to wait until the horses had been 
entirely driven off their premises. Auger v. 
Ontario. Sitncoe. and Huron It. W. Co.. 0 C. 
V. l<iri. considered. Campbell v. (ireat Wes
tern It. W. Co.. 15 V. C. It. 4H8. observed 
upon and distinguished. Hurd v. Urn ml 
Trunk II. W. Co.. 15 A. It. 58.

Trial of Action Jury.]—Order made to 
semi a case for trial by a Judge without a 
jury under 86 Viet. c. 8, ». 18, In an 
against u railway company for negligenct- in 
killing horses by a train at a road crossing. 
Mcilunniyhal v. (iraml Trunk R. IV. Co.. «1 
V. It. 209.

Si r Renaud v. Urcat Western R. U . Co., 
12 V. C. It. 408; Jack v. Ontario, Simcoe, 
amt Huron It. IV. Co.. 14 V. C. It. 328, post 
3; Murphy v. Urand Trunk R. IV. Co.. 1 0. 
It UlU. post 3: McMichael v. Urand t runk 
R. IV. Co., 12 O. It. 547, post 3: Dunsford v. 
Michigan Central R. IV. Co., 20 A. It. 577,

fico, also, post 4; ante VII. 4.

2. Ily Want of or Defects in Fences.
Damages -Watching Cattle.] — The dnm- 

ages under s. 2 of 53 Viet. e. 28 (H. i are 
limited to injuries caused to animals by the 
company's traîna or engines ; damages in
curred in watching cattle by reason of the 
bad state of the fences, are not recoverable. 
Young v. Eric and Huron R. IV. Co., 27 U. It.

Duty to Fence- - \djoining Owner—Other 
Versons—Township By-law.l—Certain cattle 
of the plaintiff, whose lands did not adjoin the 
railway, were at large in a township, through 
which the unfeneed railway of the defendants 
ran. The township was surveyed and organ
ized for settlement, and a by-law of the muni
cipality permitted cattle to run at large. The 
cattle were killed by the defendants' train:— 
Held, that the by-law related only to roads, 
anil not to unenclosed lands of private owners, 
and that the cattle were wrongfully on the 
track of the railway. Held, also, that 51 
Viet. c. 29, s. 194 (IV i, gives no right in 
others than adjoining owners, and those in 
privity with them, by which they can recover 
damages through neglect of the company tv 
fence their line. Rath well v. Canadian raci- 
fic R. IV. Co., 25 C. L. J. 408.

-------- Wairer — Hates—Agreement— Sta
tute of Frauds.]—Declaration for neglecting 
to fence, whereby plaintiff's horses and colts 
strayed on the track and were killed. <Vc. 
l'lea. that the railway was constructed on 
the plaintiff's farm on a level, and gateways 
put in the fence for his convenience, which it 
was his duty to keep closed and fastened, lint 
that lie allowed them lo get open and out of 
repair, by means whereof, «See. Un demurrer 
—Held, that the acceptance and use of gates 
by the plaintiff was a waiver of the duty im
posed upon defendants to fence their line, ami 
that having once accepted the fence in that 
stale it was not defendants’ duty to use extra
ordinary means to prevent accident. Held, 
also, that an agreement to accept and see to 
gates on the plaintiff's farm, in plan' of 
Fences, is not an agreement in relation to land 
within the Statute of Frauds. I ilairc v. 
(treat Western R. IV. Co., 11 (J. P. 609.

-------- IVflieer—Erection in Li<u of
Fence.]—H.. the owner of land crossed by de
fendants' railway, let to <4.. under an oral 
lease for three .wars, a certain piece of it. 
At the place where the accident happened 
there was no fence along the railway, but de
fendants had erected in lieu thereof, at the 
express wish of the owner, by whom it was
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considered sufficient, a fence at right angles 
,,, i|„. railway, to a pond about two feet dis
tant. across which the owner had planted a 
row ,,f willows, with which he objected that 
a fence would interfere. It appeared that G. 
had received the plaintiff’s horse to pasture, 
and on account of the water in the pond being 
low. the horse got out of the pasture field 
round the fence, and thence across the small 
•.trip between the pond and the railway on to 
the track, where it was injured :—Held, that 
the fence having been built as it was at the 
express wish of the owner, by whom it was 
considered sufficient, and who in fact objected 
to Ml 0 along the line of the railway, the plain
tiff - laimiug through him could not recover, 
f 7,ii,Pm v. (heat Western R. 11". Co., 23 C. 
P. 137.

Waiver — Removal of Fence by 
Consent— Xotiec to lie place. I—M.. the owner 
of land adjoining a railway, took down the 
ieii. >• separating it from the track, with the 
assent of the railway company, in order to 
supply them with wood cut upon the land. 
He then sold the land to one U., stipulating 
that he should retain one or two acres on 
which this wood was piled- C. afterwards 
leased the east half of the land to the plain
tiff, containing part of the land retained by 
M.. and allowed the plaintiff’s cattle to run 
on the west half, there being no line fence 
between the two halves. The plaintiff’s cattle 
escaped from this west half on to the railway 
win-re the fence had lieen removed by >1., and 
wen killed :—Held, that the plaintiff could 
no recover, for the facts shewed a license by 
implication from C. to leave the fence as it 
was. and the plaintiff, as C.’s licensee, could 
have ini better right than <’. Held, also, that, 
as the fence was originally removed with the 
:i'■-••nt of the parties interested in it, the de
fendants could not be liable without a notice 
to envi it from some one duly authorized, 
"f which there was no evidence. Kilim r v. 
tinat Western R. It . Co., 85 U. C. R. 595.

Duty to Repair. | —The obligation to 
maintain fences on each side of their track, 
involves the duty of a continuous watchful in
spection. and the company must take notice 
of its state at all times :—Held, therefore, in 
an action by an adjoining proprietor, for in
jury to his horses getting upon the track 
through defect of fences, that it was a mis
direction to tell the jury, that if the fence 
became out of repair, and before the plaintiff 

: the defendants, or before a reason
able time for defendants to repair it had 
elapsed, the horses got through, defendants 
would noi lie liable. Qutere. as to the lin- 
bili v if the fence, being sufficient, had been 
prostrated by an extraordinary tempest and 

without unnecessary delay. Btuder 
■ I'ill'll » and Lake Huron R. W. Co., 25 

I ' It. 100.

Escape from Railway of Other Com
pany. |- The plaintiff sued the defendants for 

of certain cattle which had escaped 
ir road by reason, as lie alleged, of the 

i - t of the company to fence, and were 
k l.\ their train. It appeared that the 

' owned land on hot li sides of the do- 
railway, but the Toronto. Grey, and 

•' I ta il way. which lay to the north of de
railway. and the land for which had 

••ii taken from his farm, ran between his 
••I defendants’ railway : — Held, that 

' is no evidence that the cattle had
>'• the railway from the south side; and

VOL. III. i>—18»!—37

the fact that the Toronto. Grey, and Bruce It. 
W. Co. had neglected to fence did not give the 
ilaintiff, in respect of the occupation of their 
and by his cattle, the status of that company 

for the time, as adjoining proprietors, against 
whom only the defendants were hound to 
fence, so as to make the defendants liable. 
Douglass v. Grand Trunk R. W. Co., 5 A. R.

Highway Animals not Lawfully on.] — 
Sheep belonging to the plaintiff escaped from 
his premises on the highway, and thence, 
owing to defects in the fences of the defen
dants. into lands of theirs, whence they stray
ed on to the railway track, where they were 
killed by a passing train :—Held, that the de
fendants were not liable for tile loss, the sheep 
not. being lawfully on the highway. Daniels 
v. Grand Trunk R. W. Co., 11 A. R. 471.

,---------  Duty to Fence—Scyligencc.J—The
line of the G. W. It. Co. crosses a highway on 
a level, and one of their trains going at its 
usual rate of speed killed two cows, which 
were passing along the highway at their usual 
pace but without an attendant. Their owner 
sued tlie company, founding his claim to (lain
ages solely on the ground of their neglect in 
not slackening speed at the crossing. It ap
peared in evidence that the track was not 
fenced : — Held, that if the company were 
bound to fence in the road where the accident 
occurred, it was by their default that the cows 
got upon the track, and therefore they could 
not object that the cows were not legally on 
the highway. 2. That if the company were not 
bound to fence, still they were guilty of negli
gence as charged, and therefore iis against 
them the cows were legally their. Renaud v. 
Great Western R. IV. Co., 12 U. C. It. 408.

The declaration stated the cause of action 
to have accrued before the passing of 20 Viet, 
c. 12. and alleged a duty to fence and a breach 
of that duty, by means whereof certain colts 
of plaintiff, one of which was lawfully in u 
close near the railway, and the other was 
lawfully on the highway near the railway, 
by defendants’ breach of duty got upon the 
railway, and by means thereof, and by and 
through the negligence of defendants iii run
ning their engines, and while the said colts 
were so upon the railway, a locomotive of de
fendants ran against them. &c. :—Held, that 
all the allegations respecting the duty to 
fence, and the breach of that duty, by which 
plaintiff's fillies got on the railway, being 
struck out. (lie declaration in alleging negli
gence on the defendants’ part in running and 
propelling their locomotives, still disclosed a 
good cause of action. Chisholm v. Great 
Western R. IV. Co., 10 C. P. 324.

—-------  Duty to Fence—Heading.]—Decla
ration, that plaintiff's steers. Iieing lawfully 
on tlie highway, got upon defendants' rail
way through defect of fences, and were 
injured. Plea, that the steers were unlaw
fully depasturing on land adjoining the rail
way. belonging to one R., who had not given 
license for the said steers to he there ; ami 
that the said steers strayed from the said 
lands upon the defendants’ lands adjoining, 
and thence on the railway, and being so there 
were injured, without any default of defend
ants :—Held, had. on demurrer: tlie aver
ments tlint the steers were lawfully on the 
highway, and escaped thence on the track, not 
being denied. McDowell v. Great Wester» R. 
IV. Co., 5 C. P. 130.
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Lawfully in Adjoining Clone "Cattle"
U ornes.] The plaintiff's boree, having a

right tu paRtuiv in a pasture livid belonging 
to one M.. escaped into a pea livid adjoining, 
also owned by M., owing to a defect in the 
fence dividing the two lields. and from the 
pea livid lie got on to defendants' track ad
joining it. by reason of the insufficiency of 
defendants' fence, and was killed: -livid, that 
defendants were liable, for the horse was not 
wrongfully in the pea held as regarded M.. 
having got there owing to M.’s defective 
fence: and it therefore was not wrongfully 
there as regarded defendants, who were bound 
to fence as against M. The word "cattle” 
in C. S. C. c. 00, s. 13, applies to horses. 
Me.Upine v. Uruitd Trunk It. IV. Co., 38 L".
« i: 140

--------  Material Issues.] — Case, against
a railway company for running over and 
killing plaintiff's mare. The first count al
leged that the mare was in the close of one 
W. by his leave, and that defendants neglected 
to fence along their line, whereby the mare 
strayed upon the railway. Défendante
pleaded, that W. was not possessed of the 
close; and that the mare was not there by 
his leave:—Held, that issues upon these pleas 
were material and necessary to lie proved. 
Connors v. Créât Western It. IV. Co.. 13 U.
C. H. 101.

" Occupied Lands "—Squatter—Contri
butory A cyliyence. |—The plaintiff and one 
Nadeau occupied adjoining lots on the line of 
the defendants' railway—Nadeau as the Inca- 
tee of the Crown, plaintiff" as a squatter—and 
by agreement between them it was arranged 
that their horses should pasture together. 
One of the plaintiff's horses strayed from 
Nadeau's lot on to tin- unfenced track of the 
defendants, and was killed by a passing train. 
In an action for the value of the horse : Held, 
that "occupied lands'* under the Railway Act, 
40 Viet. c. -1 (I>. ). denote lands adjoining a 
railway and actually or constructively occupied 
up to the line of tin- railway by reason "I 
actual occupation of some part of the section 
or lot by the person who owns it or is en
titled to possession of the whole, and that, 
although mere occupation such as that of a 
squatter is not provided for in the Act, N. 
was. under the circumstances, entitled to re
quire the defendants to fence, notwithstanding 
that lie had omitted to fullil the conditions of 
his location by performance of the settlement 
duties required thereby—the (.Town never 
having taken steps to cancel such location; 
that under the circumstances the question as 
to contributory negligence did not arise; and 
therefore plaintiff was entitled to recover. 
Davis v. Canadian Pacific It. IV. Co.. 12 A. 
R. 724.

Open Common — Escape front.]—The 
Canada Company owned land in the town 
of (ioderich through which defendants* rail
way ran. and on which, being an open com
mon. the cattle of persons living in the town 
lmd for thirty or forty years been accustomed 
to pasture, though without any express i*er- 
mission. The plaintiff's cow having escaped 
from this land on to the railway, owing to 
the want of fences, and been killed by a 
train:—Held, that he could not recover, for 
ns against him the defendants were not bound 
to fence. McIntosh v. Grand Trunk R. IV. 
Co.. 30 U. C. R. 001.

Possession of Close -Escape of Cattle.] 
—The plaintiff, owning land adjacent to the

railway, permitted one 1».. a servant of the 
company living within their fences, to <-ul- 
tivate a small piece free of rent. It. made 
a gate in the railway fence to give him 
access to this land, and the plaintiff's horses 
passed through it to the track and were 
killed:—Held, that the plaintiff was suffi, 
viently in possession of the dose from which 
the horses escaped to entitle him to revoter. 
Henderson v. Grand Trunk It. IV. Co., ”n V 
C. R. 002.

Request to Fence Extent of Liability.] 
—The preamble to 20 Viet. c. 143. which 
repeals s. 18 of 12 Viet. c. 100, and applies 
to this company the clauses of the Railway 
Act with respect to femes, has not the effect 
of extending their liability beyond that of 
other companies subject to the same provi
sions. Wilson v. Sort hern It. IV. Co.. 28 
V. C. It. 274.

—-----  Sufficiency—Dispt using with Duty.]
—The plaintiff, owning adjoining .lands, or
ally requested defendants* resident engineer 
to erect a fence, and, as this was not done, 
he put up a slashed fence for himself, and 
some bars in it being left down, his cows 
got <m the track and were killed:- Held, (l.i 
that the request was sufficient. (2i That 
what the plaintiff had done could not dispense 
with the duty imposed upon the company, 
or affect his right to compensation. W ilson 
v. Ontario. Simcoe, and Huron It. IV. Co., 
12 l". V. It. 4«i3.

--------  Sufficiency—Unenclosed Lands.]—
Declaration, that the plaintiff’s horses were 
lawfully upon certain land belonging to one 
M., out of which defendants had taken a 
strip for their road: that the proprietor of 
said lands desired them to fence off the land 
so taken front Ids land, yet defendants 
neglected to do so. by means whereof the 
plaintiff's horses, then being upon said land, 
escaped therefrom on to the railway, and were 
killed by the train :—Held, declaration 
bad. as it was not averred that the 
horses were on the hind with the con
sent of the owner. Upon the trial it 
appeared that M.'s land was altogether 
unenclosed, but that they were there by M.'s 
consent, the plaintiff' having agreed to pay her 
a small sum for their pasturing:—Held, that 
the company were not liable. A notice to 
fence, given by letter written by M.'s son, 
who acted for her in such matters, to the 
superintendent of the,company:—Held, suffi- 
cient. Anger v. Ontario, simcoe, and Huron 
It. 11". Co.. Kl V. C, K. U2.

Straying on Adjoining Lands. I -Dé
fendants by their charter. 12 Viet. c. l'd'i. s. 
is. were bound to fence off their railway from 
the adjoining lands, in case the owners of such 
lands should at any time so desire, or in case 
defendants should think proper to fence. Where 
the plaintiff’s cow, trespassing on A.'s close, 
strayed upon defendants’ railway adjoining, 
through a defect in the fence:—Held, that 
plaintiff could not recover: (1) because both 
at common law and by the Act the obligation 
to fence would apply only as against the 
owners of the adjoining close; and (2i be
cause it was not clearly averred either that the 
owner of the land adjoining lmd requested de
fendants to enclose their road or that they 
had thought proper to do so. Dolrey v. On
tario. Simcoe. and Huron R. IV. Co.. 11 V. 
C. R. 000.
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l , c|i-i ln rut ion averred that it was defend- 
.liny in keep up sufficient fences along 

, ie, and t hat by t be neglect of such 
«ini\ ilu* plaintiff's mare, which was lawfully 
i|. pasturing on tin* adjoining land, got upon 
il, mi k and was killed. It was proved that 

m.-uv had escaped from another farm, and 
v.i* ire-passing on the lot from which she got 
«i■• i' ilie railway :—Held, that the plaintiff 
i .mid not recover; defendants being bound to 
i n,.- only as against the owner of the ud- 

m lands, nil I is v. dreut Western It.
12 I . C. It. 4-7.

I'li" plaintiff, by permission of one II., put 
1 ttle into a pasture field of H. adjoining 
<1 •I'emlants" railway, and the evidence went to 
shew that they esca|»ed theitn* into an ail- 
joining lield occupied by one J.. and thence 

: to lin- track, where they were killed by a 
train passing. The plaintiff sued, alleging 
that the horses escaped from the field where 
limy were pasturing by reason of defects in 
tli" railway fences:—Held, that he could not 
ref-over, for the horses were not in the field 

: "in which they escaped by the owner's per- 
:.,i"ioii. W ilson v. Xorthern It. II. Co., 1*S
I f K. 274.

■Vi Viet. c. 28. s. 2 ( I ». >. amending the 
I •'-minion Railway Act of 1888, enacts 
“ . . and no animal allowed by law to 
run ai large shall be held to be improperly 
"ii place adjoining the railway merely for 
tli- ii'usnn that the owner or occupant of such 
I - has not permitted it to be there." 
Horses belonging to the plaintiff, while run
ning at large, strayed from premises adjoin
ing ill- defendants’ line of railway, where 
iIm had I.... without permission of the occu
pant. on to the railway track, which, contrary 
to ill-* statute, was unfenced, and were run 
" by a locomotive and killed. No affirma- 

• by-law had been passed by the local muni- 
••• lit> permitting horses to run at large :—

Ib d. that the defendants wen* not liable. 
Duncan v. Canadian Pacific It. II". Co.. 21 U.

Title to Adjoining Land—Different 
u” 111 '* <>f Saw Lot.]—The plaintiffs oecu- 
l'i'd about on acre of lot 2!> adjoining the 
railway of the defendant company. Their 
! ' pasturing on another part of the lot.
"lii'li the plaintiffs did not occupy and to 
"lii'li they had no title, passed on to the 
11 I ami were killed by a passing train :— 
lb affirming the judgment in 7 O. If. <>73. 
i'ii ilu* plaintiffs were not entitled to call 

iip ui the defendant company to fence across 
thaï part of the lot from which the horses 
• ' 1 ! -1 i ; and therefore, that the company 
" i" not liable to make good their loss to the 
p i 'uill’s. Conway v. Canadian Pacific It. 
» ' - 12 A. If. 70S.

1 - meaning of the terms “ proprietor,” 
i* u nit." ami " occupant." considered. S. 

H. 073.

>' ' l-IHott v. Ituffnlo and Lake Huron It. 
"• ' O- 10 V. <’. If. 280; Ferguson v. Buf 
’ ' «ml Lake Huron It. IV. Co.. 10 V. C. It. 
Ïh;. „r ,'. VII.: Bennett v. Covert. 24 U. C. 
1* ds ; Madden v. Nelson and Port Sheppard 

I IS»] A. V. IBH. po.t XXI..

6vc. also, post 4.

3. By Want of or Defects in dates and Cattle 
Guards.

At Culvert - Watercourse.]—A natural 
watercourse, which flowed through a culvert 
under a railway track, dried up in the sum
mer. and to prevent cattle from passing 
through it the railway company had placed 
gates in the culvert, which they neglected to 
keep up. and by reason of the absence thereof, 
of which the company was duly notified, the 
plaintiff’s cattle, which were lawfully pastur
ing in a field on one sid< of the track, got 
through the culvert into a field on the other 
side of the track, and thence on to the rail
way track, where they were injured :— 
Held, that the defendants were hound to keep 
the watercourse, as part of their railway, 
properly fenced, and were liable for the dam
ages sustained by the plaintiff, -laines v. 
Grand Trunk It. IV. Co., 31 (J. It. ti72.

At Farm Crossing —date—Itepair.] — 
The defendants' line of railway ran through 
the plaintiff's farm, and the plaintiff's mare 
escaped from a lield adjoining the railway 
through a gate opposite a farm-crossing which 
the defendants had constructed, and which 
was out of repair, and was killed on the rail
way :—Held, that the duty imposed by law 
upon the railway company to erect and'main 
tain fences on each side of the railway with 
openings or gates or bars therein at" farm 
crossings of the road, is not at all dependent 
upon whether or not a duty is imposed upon 
them by law to erect and maintain such cross
ings. hut wholly independent of it. Murphy 
v. dnnttl Trunk It. IV. Co., 1 U. R. 610.

--------  date — Itepair—Duty to Close. ) —
Plaintiff's horses, in consequence of insecure 
fastening of the gates at the farm crossing 
where tlie defendants' railway crossed their 
farm, got through the gates and on the rail
way track, ami were killed by a passing train : 
—lield. that the plaintiff, by reason of the 
continued use of the faulty fastenings, could 
not he deemed to have adopted them as suffi
cient. and that it was the duty of the de
fendants to provide and maintain proper fas
tenings for the gate. Section 0 of 47 Viet. c. 
11 (D.) commented on as to the nature of 
the duty cast on the plaintiff to keep the gate 
closed : and qutere, whether the words in that 
Act, that the owners must ke«*p tin* gates 
closed, extend further than in respect of their 
own use of them ; or whether, if the gate be
came open by any accidental mentis, or by 
the act of a stranger, and remained open 
without any person being near to prevent 
animals passing through if. the owner or 
occupier would be liable to the full extent 
provided by the Act. although it had become 
open without his nçency or neglect, and re
mained so without Ills knowledge. Me.\lichacl
v. (Laud Trunk It. IV. Co., 12 O. R. 547.

It is the duty of the railway company to 
make and duly maintain gates at farm cross
ings with proper fastenings, and the know
ledge of the owner of the farm that the fas
tenings are insufficient, and his failure to 
notify the company of that fact, will not 
prevent him from recovering damages from 
the company if his cattle stray from his farm, 
owing to the insufficiency of tin* fastenings, 
and are killed or injured. McMichael v. 
(irattd Trunk R. W. Co., 12 O. It. ."">47. ap
proved. Duns ford v. Michigan Central B. IV. 
Co.. 20 A. It. Ô77.



5907 RAILWAY.
At Highway Crossing “ /'/«« icktre 

tli>ii inii/ht I’riiin du He." | Iii an action for 
damages for tin* loss of horses killed on the 
defendants' railway, the statement of claim 
alleged that the horses “ escaped ” from the 
plaintiffs* farm, passed down a concession 
road to an allowance for road which was in
tersected by the railway "on the level." then 
along the allowance for road to the point of 
intersection, and thence along the railway to 
the place where they were struck by a pass
ing train. The only negligence charged was 
that the defendants had not constructed and 
maintained cattle guards or fences. It was 
not alleged that the horses were in Charge of 
any person :- Held, that the horses being, 
contrary to the provisions of s. 271 of the 
liai I wa.v Ad of Canada, 51 Viet. c. 28. within 
half a mile of the intersection and not in 
charge of any person, they did not get upon 
the railway from an adjoining place, where, 
under the circumstances, they might properly 
he. within the meaning of 53 Viet. c. 28. s. 
2 11 ». i : and therefore the defendants were 
not liable. A iron v. Grand Trunk It. II'. Co.. 
2.'5 O. It. 124.

-------- Unenclosed Highway.] — First
count, that defendants' railway crossed on a 
level a certain highway : that it was their 
duty to have gates at such crossings on each 
side of the railway, or rattle guards instead, 
provided that the hoard of railway commis
sioners should approve thereof, and also to 
use due care to prevent injury by the railway 
to persons and rattle lawfully upon said high
way ; that the commissioners did not approve 
of cattle guards: that nevertheless defendants, 
not regarding their duty, did not erect gates; 
and for want of such gates an ox of the plain
tiff. lawfully 11 iion said highway, while the 
train was nearing the crossing, by the negli
gence of defendants and their servants was 
run against and killed. The second count was 
founded entirely upon alleged negligence of 
defendants in the management of their train. 
Plea, not guilty. f It appeared that plain
tif! v land did not Join the railway, and that 
the highway was unenclosed on either side, 
so that the want of gates could not have 
occasioned the accident. The jury found that 
defendants had not been guilty of negligence, 
and gave a verdict in their favour on the 
second count, hut against them on the first 
count :—Held, that the first count disclosed 
a sufficient cause of action after verdict, 
whether defendants were bound to erect gates 
or not : but that, as defendants were acquitted 
of negligence, the verdict was not warranted. 
Jack v. Ontario, Simcoe, and Huron It. IV. 
Co.. 14 ü. C. It. 328.

Escape front Highway — Absence of 
Guard».] — TVpclaration charging defendants 
with neglect in maintaining cattle guards, by 
means whereof the plaintiff's ox. lawfully be
ing on the highway, got upon the railway 
and was killed. It appeared that there were 
no cattle guards, and that the ox got on the 
track from the highway :—Held, that in the 
absence of cattle guards, defendants, under 
14 iV 15 Viet. c. 51. s. 13, were liable, without 
reference to whether the ox was lawfully on 
the highway or not. Iluist v. Itvffalo and 
Lake Huron It. It . Co., 1« V. C. It. 299.

See McLennan v. (hand Trunk It. IV. Co., 
8 V. P. 411. ante 1: Campbell v. Great lYest- 
ern It. IV. Co.. 15 I (’. It. 498. ante 1 ; 
Yilaire v. Great Western It. IV. Co., 11 C. P.
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509, ante 2: Henderson v. Grand Trunk U 
It . t o., 20 I . C. U. (192. ante 2.

Sec, also, the next sub-head.

4. Exemption from Liability as to Cuttle.
I See 20 Viet. c. 12, s. 10: It. S. O. 1*77 

c. 105, 05-97; It 8. » ». W.»7 c. 207.
30 ; 51 Viet. c. 29. s. 194 et seq. i 1 ». - , 
amended by 53 Viet. c. 28, s. 2.J

Points of Intersection "In Chnriji
of."]—In an action for not erecting fences 
and cattlegunrds, whereby plaintiff's horse 
got on the track and was killed, there was 
evidence that the horse escaped from plain
tiff's field into the street within half a mile 
of the railway, and thence upon the track:— 
Held, that if so the plaintiff was precluded 
from recovering by 20 Viet. c. 12. though the 
horse was not killed at the very point of inter
section. Terris v. Grand 'Trunk It. II . Co., 
10 F. G. It. 474 : Simpson v. Great W> stern 
It. IV. Co., 17 U. C. It. 57.

The plaintiff, as constable, seized a horse 
under a distress warrant, and put him in tIn
stable of an inn. The horse escaped to the 
road. and. having got upon the railway owing 
to defects in the cattle guards, was killed at 
some distance from the point of intersection: 
—Held, that under 20 Viet. c. 12 tin- horse was 
unlawfully upon the highway, and the com
pany were not responsible, notwithstanding the 
defect in the cattle guards Held, also 
although the horse was upon the road without 
the plaintiff's knowledge <>r permission, yet he 
was there unlawfully, for the statute obliged 
the plaintiff to prevent him front being there. 
Semble, also, that the plaintiff had sufficient 
property in the horse to entitle him t>> sue. 
Simpson v. Great Western It. Co., 17 V.
It. 57.

The plaintiff's son. a hoy of fourteen, was 
driving four of plaintiff’s horses along the 
highway about dusk, intending to put them 
in a field, the gate of which opened into the 
road about sixty yards from the railway cross
ing. While he was opening the gate the 
horses, being loose, passed on to the track, 
where three of them were killed by a train, 
which was passing at its usual time :—Held, 
that the plaintiff was barred by 20 Viet. 12. 
for his horses were not "in charge of" the boy, 
within that section : and that, independently 
of that statute, he was guilty of culpable 
negligence in sending his horses. a< he did, 
in charge of a boy. without a bridle or any 
means of control, after dark, and at a time 
when it was known that the train might hr 
expected. Held. also, that the neglect ->f 
the company to blow the whistle or ring the 
hell, in approaching the crossing, could not 
affect the right of action. Thompson v. Grand 
Trunk It. IV. Co.. 18 U. C. R. 92.

The plaintiff sent three of his horse- to a 
watering place on the highway, with hi- -er
rant. who merely drove them before 1
not having any further means of control by 
bridle, halter, or otherwise. They passed 'he 
watering place, and got on to the railway over 
the cattle guard, which was filled up with 
snow, and one of them was killed by the train 
some distance from the point of intersect ion. 
The jury found that the plaintiff was guilty 
of no negligence, and that, had the cattle 
guard been kept dear of snow, the lv>r*es
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: . liavi' not upon the track :—Held, 
I.)’ plaintiff nevertheless could not re- 

.. inr his horses were not "in charge of 
1» i >n when they got upon the railway. 

- . drond 'hunk It. II . t o., In V. C.
K. iHi.

I plaint ill's sou, as it was getting dark, 
iking three horses along a road which 
I defendants' railway, riding one, lead- 

_ .mother, and driving the third. The last 
heing from sixty to one hundred feet 

i runt, attempted to cross the track as a 
approached, and was killed :—Held, that 

me horse was not "in charge of" any per- 
-uii within C. 8. C. c. l>«i, s. 147, and that 

■ 11 mi ill could not recover. Markham
'wit tl estera If. II. Co., 25 U. C. It. 572.

Declaration. that defendants' railway
..... i a highway on the level ; that it was

; !.•• ir duty to keep up sufficient gates at the 
I'■ ».11 "f intersection, so as to prevent horses 
i!».in getting on their road. &c., yet that they 

mix managed their train, that the 
unit's horses passing along the highway 

were killed. Détendants pleaded that the 
»»i «s v. re straying on the highway within 

: a mile of its intersection with the tail- 
ay. and not in charge of any person, con- 
i> in the statute, and so strayed directly 

i lie highway on to the railway at the 
»i intersection. The plaintitl replied, 

admitting" that the horses were stray- 
.v .. as alleged, "* but taking issue upon " 

i allegation, that defendants so care- 
■ <> managed their train that thereby, and 

i • other cause, the horses were killed : 
iMd, on demurrer, that the plaintiff was 

entitled to succeed, for that the statute 
ired all remedy under the circumstances 
i--l m the plea, notwithstanding defendants' 

As to the form of the replication,
• I he bail either as an attempt to avoid 

■"it eonfessing the plea, or as a new as- 
» nt of the same cause of action already 

tl»' declaration. McGee v. Great 
U--'-» If. II . Co.. 23 U. C. R. 298.

- Timm 11*011 V. Grand Trunk If. II . Co., 
\ Il lô.'!. ante 1 : Chisholm v. Great Il'c*- 
' If. II. i '</., !<• ('. 1*. 324, ante 2; Duncan 

nluiit pacific It. It. Co., 21 O. It. 355.

5. Other Cases.
Careless Management of Engine —

T -/ | The second count averred defeu- 
i"-session of their railway, and of the 

I»1 remi. and charged that they so care- 
mageil the same that the engine ran 
plaintiff's mare and threw her upon 

'> mnl killed her :—Held, bad. ou 
< 11 I «‘cause no value was stated for 

1 - 1 because it imnlied that the mare 
missing on the railway. Connors v.

- W i stern It. 11. f 'o.. 13 V. C. R. 401.
* at tie Wrongfully on Track—A >o/i- 

I.imitation Clause.] ■— Two of the 
horses, having by some means got 

• f-iidants’ truck, were killed by a 
for which the iduintiff brought 

Held, that the horses were 
here as against defendants, and 

ho ts stated afforded no sufficient 
negligence. Held, also, that such 
hr 12 Viet. e. It Mi. ss. 20. 47. must 

-ht within six months. Auger v.

Ontario. Him cue, and Huron It. II. Co. V 
V. I*. 104.

XIII. Injury to Persons.

1. At Crossing*.

(a) lig Collision with Trains.

Duty of Person Crossing —Precautions 
—Aigleet to Ilire Warning.] — Versons ap
proaching and passing over level railway 
crossings are bound to exercise their ordin
ary powers of observation, and tbe omissiou 
to ring the bell or sound the whistle, as di
rected by the statute, in no way releases them 
from the exercise of such care. In this case 
there was evidence that the morning when the 
accident happened was rather wild and blus
tering, with snow blowing in the plaintiff's 
face. The plaintiff swore that lie approached 
the crossing on a walk, and looked both ways 
along the track, but saw nothing until the en
gine was close upon him. lie then whipped 
np the horses, but the engine struck the sleigh, 
and killed one of the horses. Defendants' wit
nesses, on the other band, said that plaintiff 
could not have failed to have seen the train 
approaching hud he looked. It was clear that 
the bell was not rung us directed nor the 
whistle soundiKl. The jury were told that they 
must be satisfied that the plaintiff in crossing 
took all the precautions which a prudent man 
would have taken, and that, if he did. taking 
into consideration the weather, the manner of 
approaching the crossing. &c„ and notwith
standing this that the accident happened, and 
defendants’ servant did not ring the bell at all. 
or did not ring it so that the plaintiff could 
hear it, or until the crossing was passed, the 
plaintiff was entitled to recover:—Held, a 
proper direction, and a verdict for the plain
tiff was upheld. The views expressed in John
ston v. Northern R. W. Co., 34 U. C. R. 432, 
considered and affirmed. Miller v. Grand 
Trunk It. IF. Co.. 25 C. I*. 38$).

A traveller on approaching a railway cross
ing is bound to use such faculties of sight and 
hearing as he may be possessed of. and when 
lie knows lie is approaching a crossing and the 
line is in view, and there is nothing to pre
vent him from seeing and hearing a train if 
lie looks for it, he ought not to cross the track 
in front of it. without looking, merely be
cause the warning required by law has not 
been given. IFcir v. Canadian Pacific It. IF. 
Co.. Hi A. It. 100.

See Morrow v. Canadian Pacific It. IF. Co., 
21 A. It. 140.

--------  Precautions—Obstruction of View.]
—It is the duty of a person driving across a 
railway track to use care and precaution to 
see whether a train is approaching, and the 
omission to do so is contributory negligence. 
In this case the plaintiff having approached 
and attempted to cross the track at a trot, 
and without looking out, though he could 
have seen along the line in either direction 
for some distance :—Held, that lie could not 
recover for an injury sustained by collision 
with defendants’ train, and a nonsuit was 
ordered. It was urged that the evidence, set 
out in the report of this cast1, disclosed ne
gligence on the part of defendants in allowing 
cars to be on a siding, obstructing the view 
while the train was passing ; but semble, that 
it did not. Johnston v. Aorthcrn It. IF. Co., 
34 V. C. R. 432.
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Neglect to Pence—Prosiniah Cau"< — 
Contributory Xegligenee.]—I'nder the special 
< irciunstniices of this ciim*. the driver of the 
plaintiff's nib having been careless in ap
proaching the crossing : field, that the plain
tiff was not entitled to recover ; for, though 
the failure of the defendants to fence the cross
ing was negligence and a disregard of their 
statutory duty, still it did not entitle the plain
tiff to recover against them, however culpable 
lie might himself have been; and. though such 
want of fencing did not cause the accident, 
that, to justify a recovery for such a cause, 
it must appear that the damage to plaintiff 
resulted from the omission to fence as the 
proximate, if not the direct, cause of the 
accident, which the evidence did not shew, hut 
rather that it arose from his own gross negli
gence, or that of his driver, in not keeping a 
proper look-out for the train, which, with 
this precaution, it clearly appeared, could 
easily have lieen avoided. In an action by 
plaintiff against the same defendants, in his 
own individual right, for injury sustained 
from the same accident, the Judge at first di
rected the jury that, assuming defendants to 
have been guilty of neglect in not fencing, 
they must determine whether plaintiff so far 
contributed to the accident that hut for such 
negligence < i want of care it would not have 
happened ;—Held, that this direction was 
right. But afterwards, at the request of 
plaintiff's counsel, who did not wish the ques
tion of contributory negligence to he left to 
tin* jury, the Judge, as lie took the same view, 
did not charge them to find specially on the 
question of negligence generally, as applicable 
to the state of the road, when defendants’ 
counsel objected; so that, in the confusion 
which arose, the question of community of de
fault being understood to In- withdrawn from 
the jury, they were led to believe that because
defendants were in default, plaintiff must re
cover. On this ground, therefore, the court 
granted a new trial without costs. Wincklcr 
v. limit W i sh ru If. IV. I'n., IS <’. I*. 250.

Neglect to Provide Attendant Itotc 
of Sprat.]—Where a train was approaching 
a level crossing over a public thoroughfare in 
a town, and the conductor was aware that 
the watchman or flagman was not at his post 
at such crossing, it was hold that the con
ductor was guilty of negligence in running 
his train at so great a rate of speed as to 
put it out id" his control to prevent a collision 
with a vehicle which had attempted to pass 
over the crossing before the train was in sight. 
Council v. The Queen, 5 Ex. C. It. 74.

Neglect to Provide Gate and Atten
dant - Contributory .Negligence.]—The plain
tiff. being in a cab, approached a railway 
crossing, where a train could be seen at a dis
tance of three-quarters of a mile. The driver, 
however, who knew the crossing well, did 
not look out at all until within about twenty 
yards of the track, and then only straight in 
front of him. He did not see the train, which 
was a very long one, consisting of twenty pas
senger cars and two engines, until the horses' 
feet were on the rails, and it was within 
seventy feet, and he then tried to cross in 
front of it, but the cab was struck and over
turned. The plaintiff, from within, had seen 
the train approaching, and called to the driver 
to stop, but a man sitting on the box with 
him urged him to go on. which he did:—Held, 
that tlie driver’s negligence was so far the 
cause of the accident that the plaintiff could

not recover, notwithstanding the defendants' 
neglect of their statutory obligation to have 
a fence and gate at the crossing, with an at
tendant to watch it. A nonsuit was therefore 
ordered, Mehulls v. Great Western It. IV. 
Co.. 27 V. V. It. 3*2.

In this case also, upon substantially the 
same evidence as the last, it was held, that 
the plaintiff could not recover. The jury 
were directed, that if they were satisfied that 
the accident would not have happened if the 
defendants had erected proper fences, they 
should find for the plaintiff :—Held, a misdi
rection, for that if the driver, by his negli
gence contributed to the accident, so that but 
for his want of reasonable care it would not 
have hapjiened, the plaintiff could not succeed. 
Jtastrick v. Gnat Western It. IV. Co., 27 V. 
C. K. 3SM5.

Warning of Approach—Effect of Giv
ing.]— Held, that obedience to the ringing <>f 
the bell or sounding the whistle at or ap
proaching crossings as directed by the sta
tute, does not of itself free the company from 
responsibility for accidents or damages aris
ing from any neglect or breach of duty. IIam 
v. Grand Trunk It. IV. Co., 11 C. P. SO.

-------- Evidence — Contributory S'enti
tle nee.]—The plaintiff's waggon was being 
driven by his son along one of the streets of 
St. Thomas, another man sitting beside him, 
and in attempting to pass over a railway cross
ing, the locomotive of on approaching train 
struck the hind wheel of the waggon, by 
which it and the horses were injured. It ap
peared that in approaching the crossing 
neither of them was looking out for or think
ing of the train : and it was not until they 
were on a side track or switch, within fifteen 
yards of the main track, that the man on look
ing around saw the train, when he sharply 
told his son to put on the whip, but, lie said, 
the son appeared confused and did nothing. 
He then attempted to get the whip and whip 
the horses across, but it was too late. The 
son acknowledged having heard what the man 
said, but said that, as he was looking the 
other way, lie did not understand him. The 
weight of evidence went to shew that tla- 
whist le was sounded and bell rung, and that 
the train was not going more than six miles 
an hour. Both of them had been in the habit 
of crossing there many times daily, and it ap
peared that. laid the son been looking out, 
the accident might have been avoided, as tla-re 
was plenty of time either to have stopped or 
got across. The court being left to draw 
inferences as a jury :—Held, that there was 
such contributory negligence on the driver’s 
part as prevented the plaintiff from recover
ing. Hoggs v. Great Western R. IV. Co.. 23 
C. P. 573.

----- -—Evidence of— Sufficiency—Contrihu-
tory Negligence.] -Action against defendants 
for an injury sustained by plaintiff being run 
over by defendants' train at a highway cross
ing. cnused, as alleged, by the omission to 
ring tin' i"'li or sound the whistle. The per
sons in charge of the train swore that the 
whistle was sounded in compliance with the 
statutory requirements. The plaintiff said he 
heard a whistle which he thought came from 
a round house near by, but which might have 
been from the approaching train, and. though 
the plaintiff's witnesses stated they did not 
hear the whistle, it was quite consistent with 
their evidence that the whistle was sound'*'!.
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i i.!1.111iff, us lu» approached the track. look- 
, ,1 i . il,., north-west for shunting engines, 
v i, I... knew were going backwards and for- 

i- nil the time, and so did not look to 
-outii-west, being the direction in which 

M,, 11ii m was approaching, and if lie had been
I, „,king lie would have seen the train and the

eh nt would have been avoided. A person 
following immediately behind plaintiff, saw the 
ii.ii mill stopped his waggon:—Held, that 

;il, negligence on defendants’ part was proved, 
f,,r ii could not be said on the evidence that
II, .. whistle was not sounded as required, 
inner.-, whether there was contributory negli-

•- oil the plaintiff’s |»art in approaching 
ih.. .-rousing in not looking in the direction of 
in,. :i|.i,roaching train. Ulake v. Canadian
Pacific R. II. Co., 17 O. R. 177.

\rffltct to Give.] — In an action 
ngniii't a railway company for injuries alleged 

,. heeii caused by the negligence of the 
servants of the company in not giving proper 

of the approach of a train at a cross- 
iiL., wherebv the plaintiff was struck by an 

engine and hurt, the case was withdrawn from 
the jurv bv consent and referred to the full 
, ourt tii assess damages or enter a nonsuit, 
nu appeal to the supreme court of Canada 
!1111,i the decision of the full court assessing 
damages to the plaintiff Held, that the deei- 
v i was not open to review on appeal, but if 
if. merits could be considered the decision 
slioiiM I»*- affirmed. Canadian Pacific R. IV. 
* ... i I I-a,inn, -- S. C. R. 88.

----- Xcglect to Give—Contributorn Xca
lm, no1. | — M. IV. while driving along the high- 
wax at the crossing of a railway operated by 
il,,, .lcfciidatits was killed by a train of the 
•let',-mlants. which was then, as found by the 
jury. running at a high rate of speed without 
ringing a hell continuously or sounding a 
x\ hi'ih at short intervals. For the defence it 
XXas 'hewn that the deceased was driving tdow- 
!v across the track with his head down and 
if ,t he did not attempt to look out for the 
tra until shouted to by some persons who 
-,iv ii approaching, when he whipped up his 
horses and endeavoured to drive across the 
ii-,i k. and was killed. As against this there 
was idence that there was a curve in the 
i v I hich would prevent the train being seen, 
and also that the buildings at the station 
xx,ml,I interrupt the view. The jury at the 
trial answered all the questions submitted to 
them in a manner favourable to the plaintiff 
and adxersely to the company, and negatived 
an.' , Miuviliuiory negligence on the part of the 

Held, by the court of appeal, 
tig the judgment in 8 U. It. «$01. that 

1 re xvas sufficient evidence of negligence to 
rant the findings of the jury in favour of 

tin- n aimiff. The supreme court of Canada 
i\ bled on the question of contributory 

•\ lleekett v. Grand Trunk R. IV. 
A. It 174, Hi 8. C. R. 713.

! cased, who was well acquainted with 
r- -liiy. while driving along a road run- 

i the same direction as and crossing the 
was killed at the crossing by a looo- 

n-it a regular train. The jury found 
engine was going unusually fas'.:

I list le was sounded at another cross- 
■ : "hfths of a mile off, hut the sounding 

•ntinued; and that deceased was not 
contributory negligence. The com*

- division, upon the evidence, more 
! *-d in the report, refused to disturb

this verdict, and on appeal their judgment was 
affirmed, on the ground that the plaintiff was 
bound to disprove contributory negligence : 
that sin- had failed to do so. for had deceased 
looked he must have seen the train coming; 
and that there should therefore have been a 
nonsuit. Davey v. London and South-West
ern R. W. Co.. 11 n. |{. 11. 21.*». 12 i). It. I». 
70, and Dublin. Wicklow, and Wexford R. 
W. Co. v. Slattery, 3 App. Cas. 11,Y», com
mented on. Peart v. Grand Trunk R. IV. Co.. 
10 A. R. 101.

--------  A » ah ct to Give—Evidence of A"di-
gence.]—In an action to recover damages for 
the death of the plaintiff's husband, who was 
killed at a railway crossing by a train of the 
defendants, the jury found that the engine bell 
was not rung mi approaching the highway, 
nor kept ringing until the engine crossed it; 
that the deceased did not see the train afi- 
pruaching in time to avoid it: and that he had 
no warning of its approach : and assessed 
damages at 8 U h MI :—Held, that the plaintiff 
was entitled to judgment upon these findings, 
notwithstanding that the jury, to a question 
whether the deceased, if he saw the train ap
proaching, used proper care to avoid it. ans
wered “we don’t know.’’ Held, affirming this 
decision, that in an action to recover damages 
for causing the death of a person, there is 
sufficient evidence of negligence to he submit
ted to the jury, when it was sworn that the 
deceased was seen approaching the railway 
track in a vehicle just before the passing of a 
train : that immediately after the train passed 
the deceased and the horses were found dead 
at the crossing ; and that the statutory signals 
of the approach of the train were not given. 
JohiiHon v. Grand Trunk R. IV. Co., 2T» O. R. 
t$4, 21 A. R. 408.

--------  Xcglect to Give—Limitation Clame
—Independent t ‘ontraetor. |—IMaintiff sited 
defendants for injury to himself and his xvag- 
gon by collision with their train at a railway 
crossing, owing to neglect to sound the whistle 
or ring the bell on their approach, as required 
by the statute, and to improper construction 
of the railway, which was alleged to lie more 
above the level of the highway than the Act 
allowed. The jury having found for the plain
tiff:—Held, that the injury, if arising from 
either cause alleged, xvas sustained “by rea
son of the railway :” that it was not a case 
within the exception as to “ continuation of 
damage;” and that the action, having been 
brought more than six months from the acci
dent, was therefore too late. The defendants 
had contracted with one I\ to ballast their 
road, and the train in question was laden with 
ballast, under the charge of men employed and 
paid by him. the defendants having no control, 
except that by his contract he was bound to 
keep these trains from interfering with the 
passage of their trains along the road:— 
«.«un-re. whether this would have relieved de
fendants from liability for an accident caused 
by such train running over a waggon at a 
crossing, tirownc v. RroekriUc and Ottawa 
R. IV. r„., 20 V. C. R. 202.

--------  2\'cgleet to (lire—Rcatonable Care.]
—The plaintiff, early in the morning, it not 
being quite daybreak and snowing a little, 
«mis driving n yoke of oxen and a pair of bob 
sleighs along the highway towards a railway 
crossing, sitting on the front bob, low down 
behind the oxen. The track crossed the high
way at an acute angle, and was some seven 
feet above the highway, which was graded up
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to it. At the crossing there were some bushes 
which obstructed the view, but before reaching 
them there was a view of the track for some 
sixty or seventy rods, but not while in the hol
low at the bottom of the grade ami sitting as 
the plaintiff was. The plaintiff, without look
ing for the train, drove on to the track, and as 
he did so he saw a train approaching a few 
roils off, when he jumped to the off side and 
hit the off ox. causing it to spring aside and 
clear the track, but before lie could get clear 
himself lie was struck by the train and in
jured. It was urged that the plaintiff by so 
doing voluntarily exposed himself to danger: 
but there was evidence to the contrary. The 
defendants' engine had an automatic bell. A 
witness stated that these bells do not always 
ring when the train is in motion. The engine 
driver stated that the bell was in good order 
when the engine left the last station, but lie 
could not say whether or not it was ringing 
when the accident happened, while u number 
of witnesses stated that the bell was not then 
ringing. The jury found that the Itell was 
not ringing: that it was not in good order: 
and that the plaintiff exercised reasonable 
care: Held, that there was evidence for the 
jury : that it could not be said that the find
ings were not justified: and the court there
fore refused to interfere. \\ iltun v. Xorthern 
It. Il . Co., 5 O. It. 4110.

-----— Aeglect to Give — Station Yard—
Contributory A igligencc.]—The servant of the 
plaintiff was in charge of an omnibus running 
to and from the station of the defendants’ rail
way. and on the evening in ipicstion was at
tending at Georgetown station, at about ten 
feet from the track, hut was unable to see 
along the railway in either direction by reason 
of houses intervening. By leaving the omni
bus. however, ami going to tin- track he could 
have seen an approaching train: but omitting 
to take this precaution, although aware that 
a freight train was then on tin* track near the 
crossing, lie started fill" to cross it, and did 
not hear or see anything of the approaching 
train until within about four feet of him, 
when lie was unable to avoid it, and the omni
bus and harness were considerably damaged. 
It was not shewn that the driver of the train 
bad given any warning of its approach by 
sounding the whistle or bell oir its nearing 
the part of the track where it crossed tin* road 
to tin* station. At the trial the plaintiff was 
nonsuited on tin* ground of the contributory 
negligence of the plaintiff's servant: Held, 
that the question of contributory negligence
hail I... . improperly withdrawn from the jury,
ami that a new trial must be hud in order to 
submit that question to them. lien nett v. 
Grand Trunk It. II". Co., 7 A. It. 470.

A mere track crossing, on a road or way on 
u railway company's own grounds for the con
venience of passengers and others in going to 
ami from the station on railway business, is 
not a public crossing, highway, or place, with
in (.'. S. C. c. till, s. 104. so as to subject the 
company to the requirements of that section 
of ringing the bell or sounding the whistle 
when approaching such crossing: but. semble, 
apart from the statute, care must be taken 
in starting engino from tile station. ileum tt 
v. Grand Trunk It. II . Co.. 3 O. H. 44U. 
See the lust case.

--------  Xcglert to Give—Station Yard.]—
The statutory obligation to ring the bell, or 
sound the whistle, applies only to a highway

crossing, and not to an engine shunting on de
fendants' own premises. Coney v. Canadian 
Pooifio IC II . Go., 15 <». It. Ô74.

-------- Xeglect to Give — Station Yard—
“ Train of Curs ”—Unusual Danger—" Stoy, 
Look, and Listen."]—A highway crossed the 
defendants' line at right angles; their passen
ger station lay adjacent to the highway on the 
east, and their shunting ground and yard ad
jacent to it on the west. The shunting yard 
was less than eighty rods in extent from the 
highway, and eight tracks crossed the highway 
with intervals of a few feet between them. 
The defendants in shunting a train of tint cars 
drew them from the east end to the west end 
of the yard, and after a pause backed tln-m 
easterly. After backing for some distance the 
engine uncoupled from the train of cars, 
switched upon another track to the south, ami 
the train and engine both continued to back 
down on different trucks to the highway, ai a 
speed of about six miles an hour. At the time 
the plaintiff was proceeding along the highway 
from south to north, and was about to cross 
the tracks. The liât cars had reached the 
highway and were passing over it. The plain
tiff, while watching those in front of her, did 
not see or hear the engine coming down on the 
other truck, and was struck by the tender and 
injured. There was no look-out man on the 
tender, and there was contradictory evidence 
us to the ringing of the bell at all.‘though at 
most it was not rung until the engine had run 
some distance towards the highway, and the 
whistle was not blown. The jury found that 
the accident was caused by the negligence -if 
the defendants, and that tin* negligence --in
sisted in not ringing the bell in time :—Held, 
that where the company are not able to com
ply with the terms of s. 2T»*i of ôl Viet. c. lit) 
(1-M us to ringing a bell or sounding a whis
tle at least eighty rods from a crossing, be
cause the engine starts to cross within that 
distance, some other kind of precaution should 
lie taken to warn the oublie of danger ; and 
where, as in this case, the crossing is unusual
ly dangerous, it is incumbent upon them to use 
even greater and other precautions than those 
required by the statute. Held, also, that an 
engine with tender, moving reversely, is a 
" train of cars" within the meaning of s. U«HI, 
and some one should be stationed on the tender 
to warn persons crossing the track. The rule 

I " stop, look, and listen," us applied by the 
Pennsylvania State courts to persons about to 
cross a railway track, is not in force here, and 
is not one that should be adopted. The court 
of appeal was divided, and in the result the 
decision was affirmed, llollinger v. Canadian 
Pacific It. 11'. Co., 21 O. It. 70S, 20 A. It. -44.

-------- - Xcglcet to Give — Station Yard—
Unusual Danger.]—B., in driving towards his 
home on a night in September, had to cross 
a railway track lietweeu nine and ten o'clock,

I on a level crossing near a station. Shortly 
! before, a train had arrived from the west, 
i which had to be turned for a trip back in the 
1 same direction, and also to pick up a passenger 
] car on a siding. After some switching the 
I train was made up. and just before coming to 
j the level crossing the engine and tender w-uv 

uncoupled from the cars to proceed to the 
round house. 1$. saw the engine pass, but ap
parently failed to perceive the cars, and start- 

j -*d to cross, when he was struck by the latter 
j and killed. There was no warning of the ap

proach of the cars which struck him. The 
jury found that the railway company were 

1 guilty of negligence, and that a man should
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bave been ou the crossing when making the 
■ ; in warn the public Held, that it was 

properly left to the jury to determine whether 
not. under the special circumstances, it was 

i , e-sary for the company to take greater 
pi,. autioiis than it did and to be much more 
careful than in ordinary cases where these 

In inn» did not exist ; and that the ease 
,j i not raise the question of the jury's right 
to determine whether or not a railway com- 
I . could be compelled t<> place watchmen
upon level highway crossings to warn jtersons
...... . to cross the line. Luke Erie and De-
t: ,t Itiver It. IV. Co. v. lion Ian, 30 S. C. 11.
3'i".

I In Uy Fright at Approach of Train.

Evidence of Negligence.] —Defendants 
were empowered by the corporation of the city 
of Hamilton to run their railway alone Per* 
gus.>n avenue in that city. The plaintiff, who 
wa« driving along Barton street, which crosses 
l'. rguson avenue on a level, found a freight 
tram .cross the street facing southward, and 
•.I'.pp'd his horse about 150 feet from it. Pre- 
"••1111v a pilot engine came down to the head 
of the train to assist it up the grade to the 
smith, but immediately upon its arrival it was 
i ii I that firewood was required for its use. 
ai'd ilie train at once moved to the north to 
allow the pilot engine to go to the woodshed, 

situated to the north of Barton 
street. The train had moved only to the other 
sid-- <>f Barton street, about fifteen or twenty 
feet, when the plaintiff attempted to cross, but 
i liyi-'f shied at the pilot engine, which had 
remained stationary, and the plaintiff was 
thrown out and injured Held, that there 
was no evidence of negligence which should 
I. been submitted to the jury, and a non- 
Miii was ordered. Howe v. Hamilton ami 
A Western It. IV. Co., 3 A. R. 330.

Silent Car -I’roximate Cause—Contribu- 
i \ - -///./( an. |—The plaintiffs, husband and
wife, sued for damages for injuries sustained 
> i h" wife, charging the defendants with 
negligence in using their railway in shunting 
car X... and in not notifying and protecting 
t public at crossings. The wife was being 
driven in a « utter by her son along a street 
which crossed three tracks of the defendants, 
ottd whi'ii the cutter was thirty feet away a 

1 1 ur passed along one of the tracks.
I : ■ '"I. pulled the horse up suddenly, with the 

vil' • of throwing the mother out of the cutter 
1 1 '• producing the injury complained of. 

I 1 jury found that the defendants were 
gui!:> of negligence, and that the son by his 

- contributed to the accident: — Held, 
[''i'. upon the evidence, the finding of contri
butory negligence could not be interfered 
unl'. and that the injury was too remote a 

meiice to be attributed to the negligence 
I. fondants. Atkinson v. Grand Trunk 

/- IV. Co.. 17 O. R. 220.

Warning of Approach—Necessity for— 
At a place which was not a station 

. highway crossing, the company had 
' -' for loading lumber delivered from 
mill and piled upon a platform. The 

1 d was at the platform with a team for 
'. of taking away some lumber, when 
."iing out of a cutting frightened the 
inch dragged the deceased to the 

1 k. where he was killed by the train :
'! that there was no duty upon the com- 

' ring the bell or sound the whistle or

to take special precautions in approaching or 
passing the siding. New Brunswick R, IV. 
Co. v. Van wart, 17 S. C. It. 35.

---------Neglect to Giro.]—Held, affirming
the judgments in .'12 ('. P. 349. 8 A. It. 4M2, 
that C. S. V. c. « HI. s. H»4. must be construed 
as enuring to the benefit of all persons who, 
using iIn' highway which i- crossed by a rail
way on the level, receive damage in their per
son or their property from the neglect of ' Iw 
railway company's servants in charge of a 
train to ring a bell or sound a whistle, as they 
are directed to do by said statute, whether 
such damage arises from actual collision, or 
as in this case by a horse being brought over 
near the crossing and taking fright at the 
appearance or noise of the train. The jury, 
in answer to the question, “ If the plaintiffs 
had known that the train was coming, would 
they have stopped their horse further from 
the railway than they did?” said "Yes:”— 

1 Held, that, though this question was indefinite,
I the answers to the «piestions as a whole,
1 viewed in connection with the Judge's charge 

and the evidence, warranted the verdict. 
Grand Trunk It. IV. Co. v. Itosenberaer, 9 S. 
V. K. 311.

Judgment in 19 O. It. 1(14, affirmed by the 
court of appeal, upon the ground that the de
fendants had omitted to comply with the sta
tutory requirements as to ringing tin* bell 
when approaching a railway crossing: Bur
ton, J.A., dissenting. Rosetiberger v. Grand 
Trunk R. W. Co., 8 A. It. 4S2, 9 S. C. It. 311. 
considered. Held, by the supreme court of 
Canada, affirming the judgment of the court 

I of appeal, that a railway company has no nu- 
i thority to build its road so that part of its 

road-bed shall be some distance below the level 
of the highway, unless upon the express condi
tion that the highway shall i-c restored mi as 
not to impair its usefulness, and tin* company 
so constructing its road and any other com
pany operating it is liable for injuries result
ing from the dangerous condition of the high
way to persons lawfully using it. A company 
which has not complied with the statutory 
condition of ringing a bell when approaching 
a crossing is liable for injuries resulting from 
a horse taking fright at the approach of a 
train and throwing the occupants of the car
riage over the dangerous part of the highway 
on to the track, though there was no contact 
between the engine and the carriage. Grand 
Trunk R. W. Co. v. Rosenberger, 9 S. C. It. 
311, followed. Sibbuld v. Grand Trunk It. 
IV. Co., Tremaync v. Grand Trunk It. IV. Co., 
18 A. It. 184, 20 8. C. It. 259.

I ---------  Neglect to Give—Shunting.|—The
statutory warning required to Is* given 
where a line of railway crosses a highway 
on the level is for the benefit, not only of 
persons crossing the line of railway.’ but 
also of persons lawfully using tin* high
way and approaching the line of railway. 
Where, therefore, owing to the failure of the 
defendants to give the statutory warning, or 
any equivalent warning, the plaintiff «Trove 
close to their line of railway and his horses 
were frightened by a passing engine and injury 
resulted, he was entitled to recover. Hender
son v. Canada Atlantic It. IV. Co., 25 A. R. 
437. See the next case.

Section 289 of the Railway Act, 1888. pro
viding that "the bell with which the engine 
is furnished shall be rung, or the whistle 
sounded at the distance of at least eighty roils
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from i*very place nt which the railway crosses 
any highway, and he kept ringing or he pound
ed at short intervals until the engine has 
crossed such highway" applies to shunting and 
other temporary movements in connection with 
the running of trains as well as to the general 
traffic. Judgment in 25 A. It. 4."17 atlirmed. 
f anaila Atlantic It. 11’. Co. v. Henderson, 
Lit S. C. It. «32.

---------Neglect to Give—< a use of Accident
Street on Plan.)—In 1*71 the owner of a 

block of land had a plan made and registered 
laying out the land into lots, and streets. 
<ke. Most of the land, including that part 
marked on the plan as ( >. street, was fenced 
in and used for pasturage and so continued 
until 1881, when a portion thereof, including 
O. street, no lots fronting thereon having been 
disposed of. was sold by the owner to the de
fendants. who treated the land as their pri
vate property, using it as a shunting yard. 
The plaintiff, a little boy. who lived with his 
father near by. was standing on a snow hank 
on the side of the track where it crossed O. 
street. He saw a train approaching, and 
when it came opposite where he was it gave 
a jerk which frightened him. and lie slipped 
down on to the track and was run over by 
the train and injured. No whistle was sound
ed or bell rung :—Held, that the omission to 
sound the whistle or ring the hell did not im
pose any liability on the defendants, as it in 
no way contributed to the accident. Held, 
also, that U. street as marked on the plan 
was not a highway within the meaning of 
the Kail wav Act. Shoebrink v. Canada .It- 
Iantu If. Il . IV. 1U O. It. 515.

(cl By Obstructions in the Highway.
Bridge Approaches—Cnlawful Incline.] 

—A railway company, with the sanction of a 
township municipality, erected an overhead 
bridge across a highway, and afterwards, 
without the consent of the municipality, raised 
the same so as to cause the approaches there
to to Is- at a greater incline than prescribed 
hy the Railway Act. 1888. 51 Viet. c. 2!» 11>. I 
An accumulation of snow resulted from this, 
against which the plaintiff's cutter was upset, 
and she sustained injuries for which she 
brought ibis action :—Held, that the accumu
lation of snow amounted to a want of repair 
under s. ."Ml of the Municipal Act. 55 Viet, 
c. 42 (O.i. for which the municipality was 
liable. Held. also, that the railway company 
was also liable for a misfeasance in raising 
the bridge and approaches so as to lie nt a 
greater incline than prescribed by s. ISIS of 
the Railway Act, 1888. thus causing the ob
struction by means of which the accident hap
pened. Fairbanks v. Township of Yarmouth, 
24 A. R. 273.

Culvert. |—The railway crossed a high
way. and in the line of the ditch formerly 
running at the side of the highway, and sev
eral feet within the limits of the highway, 
the railway company constructed an open 
culvert of square timber about five feet deep 
and seven feet wide. The plaintiff, walking 
along the road and crossing the railway, fell 
into this culvert and was injured : — Held, 
that the company were liable, G were. whether 
the corporation were bound to repair this part 
of the highway ; but held, that if so. that 
would not relieve the defendants. Fairbanks 
v. Gnat Western It. IV. Co., 35 V. C. R. 523.

Track.I—The plaintiff fell while attempt
ing to cross a railway track which was law
fully, and without negligence or undue delay, 
being built across a street in a city :—Held, 
that neither the railway company nor the city 
was responsible in damages. Keachie v. To
ronto. 22 A. K. 371. followed. Judgment in 
28 O. R. 22!I reversed. Atkin v. City of 
Hamilton, 24 A. R. 381».

(d) Contributory Negligence.

See Winckler v. Great Western R. IV. Co., 
18 C. P. 250; Nicholls v. Great Western It. 
IV. Co., 27 V. C. R. 382; Itastrick v. Great 
Western It. IV. <'o„ 27 V. C. R. 300 : Boggt 
v. Great Western R IV. Co., 23 C. P 573; 
lilake v. Canadian Pacific R. IV. Co., 17 O. 
R. 177 ; Beckett v. Grand Trunk R. IV. Co.. 
13 A. It. 174. 10 S. C. R. 713; Peart v. Grand 
Trunk R. IV. Co., lu A. It. 101 ; Bennett v. 
Grand Trunk R. IV. Co., 7 A. R. 470 ; .s'. C'., 
3 O. R. 440; Atkinson v. Grand Trunk It. 
IV. Co., 17 O. R. 220 (all under sub-heads 
(a », (b), or (cl.)

2. At Stations.
Negligence— Indireet Hag.]—A railway 

company are not bound to maintain any but 
the usual and direct road for access and egress 
to and from their station ; and a passenger, 
taking an indirect road not appropriated to 
tlie purposes of a footway, cannot hold the 
company responsible for damage or accident 
thereby. Walker v. Great Western It. IV. Co., 
8 C. P. 101.

--------  Invitation—Way.]—The approach
to a station of the Grand Trunk Railway 
from the highway was by a planked walk 
crossing several tracks, and u train stopping 
at the station sometimes overlapped this walk, 
making it necessary to pass around the rear 
car to reach the platform. .1.. intending to 
take a train at this station before daylight, 
went along the walk as his train was coining 
in, and seeing, apparently, that it would over
lap, started to go around the rear, when he 
was struck by a shunting englue and killed. 
It was the duty of this shunting engine to as
sist in moving the train on a ferry, and it 
came down the adjoining track for that pur
pose before the train lmd stopjied. Its head
light was burning brightly, and the hell was 
kept ringing. There was room between the 
two tracks for a jierson to stand in safety. 
In nil action hy the widow of J. against the 
company :—Held, that the company had ne
glected no duty which they owed to the de
ceased as one of the public. While the public 
were invited to use the plank walk to reach 
the station, and also to use the company's pre
mises, when necessary, to pass around a 
train covering the walk, there was no im
plied representation that the traffic of the mud 
should not proceed in the ordinary way, and 
the company were under no obligation tu pro
vide special safeguards for persons attempt
ing to pass around a train in motion. The de
cision in l»i A. R. 37 affirmed. Jones v. 
Grand Trunk R. IV. Co., IS S. C. R. «Hi.

--------  Way—Platform — Excavation.]—A
railway company are bound to provide for pas
sengers safe means of ingress to and egress 
from its stations ; and where a passenger ar
riving at n station nt night walked along a
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I,nn. not intended but frequently used ns 
.1 m.'iiii' cf exit, but which was not in any 
wav guarded, and after leaving the platform

i into an excavation in the company's 
..,,,1111(1» and was injured, the company were 
l~,.|,| Uahle ill damages. (Jhlright v. Uraml 
hunk It. IV. t o . 22 A. B.

Postal Car -Hare Liccnscc—\cgligcncc.] 
—The plaintiff in attempting to post n letter 
„n a train which had just commenced to move 
,,111 of a station, and to which was attached 
a postal car with an opening in the door for 
posting letters provided by direction of the 
post office department for the use of the pub
lic. while following the car tripped and fell 
and was injured, n> was alleged, on a stake 
-ime inches out of the ground, which had been 
planted by the defendants for the furtherance 
,.f alterations living made in the station :— 
Held, that the plaintiff was a bare licensee 
upon the premises of the defendants, who un
der the circumstances were not liable to him. 
>/•( nee v. Urund Trunk It. IV. Co., 27 U. It.

IP mutt \. Urund Trunk It. IV. Co., 7
\ i; 17"; S. t\. 3 U. R. 44»', ; . Cu n -

Pacific It. IV. Co., 15 U. R. 574 ; Hoi-
linger \. Canadian Pacific It. IV. Co.. 21 U.
r. \ 20 A. R. 244 ; Jones v.
It. IV. Co., 45 l . C. K. 193.

Sic, also, post 9.

Hu Collition between Trains.
Cause of Action—Fright—/‘leading.]— 

I'- !.nation, ilia; the plaintiff, being pregnant, 
at the request of defendants became a passen
ger in one of their carriages to Is* safely con
veyed by them for reward ; yet the defendants 
mi negligently conducted themselves that a 
collision took place with another train, by 
ini'aiis whereof the carriage in which the plain
tiff was was broken. &e., and thereby the 
plaintiff was much alarmed, whereby she be- 
■ ■■ -a k and disordered, nud thereby also,
by reason of the alarm so occasioned to her. 

; i 'iidi sickness caused thereby, she had 
a premature labour, and bore a still-born 

Ibid, on demurrer, that a sufficient 
cause of action was disclosed. Fitzpatrick v. 
0nut W estern It. IV. Co., 12 U. C. It. 045.

Contributory Negligence Passenger— 
Pl'c • /"/•. |- The plaintiff, travelling in defen- 

’ i'' Main ini a passenger ticket, went into 
the express company’s compartment of a car, 
‘ • v 1 !i ■' the two other compartments were for 
t ■ post office and the baggage. While there, 

1 - io the negligence of defendants' sor- 
vni -. ilie irain, which was stationary, was 
nm ‘'do it by another coming up behind it, 

11 ilie plaintiff's arm was broken. The com- 
MK-iit in which lie was was not intended 

"! passengers, hut they frequently went in 
tier • in smoke, and the conductor had twice 
. '!11‘oiigli it while the plaintiff was there

i■ ia 1,111g any objection. No person in 
'!• [U'M-ngcr car was seriously injured. It 
vo proved that notice that passengers were 

1 ',.,| io ride upon the baggage car was
‘l.sM;i ' I"11 up on the inside of each door of 

. -M ugcr cars and on the door of the 
‘ar. but it was not distinctly 

1 bat it was there on that day. The 
11 I that the plaintiff was wrongfully 
'I', hut that lie was not told where to

go when lie bought his ticket, nor did the con
ductor order him out ; and so that lie was not 
io blame:—Held, that, assuming the plaintiff 
was aware of the notices, and nevertheless 
went into the baggage car. the defendants 
were not thereby excused under all circum
stances ; and that the jury were warranted 
here in finding that the plaintiff did not so 
contribute as io prevent him from recovering, 
the collision having resulted entirely from de
fendants' gross negligence. Hold, also, that s. 
1»>7 of the Railway Act. ('. S. C. <-. tiU, did 
not apply. \\ ntvon v. Sortliern It. IV. Co., 
24 V. V. It. 98.

The plaintiff was going from I. to M. by 
train in charge of cattle. At T. the train on 
which lie had come from I. was partly broken 
up, to be remade with some cars which were 
standing on another track. While there the 
plaintiff, unknown to the defendants, went 
into the caboose at the end of the cars which 
were to he added to the cars from 1., and 
when the connection was about to lx- made, 
deliberately stood up, and was washing his 
bauds, when the shock of the connection 
caused the injury for damages for which this 
action was brought :—Held, that there was no 
evidence of negligence on defendants' part ; 
and the mere fact of the accident happening 
to the plaintiff was not in itself sufficient evi
dence of negligence. Held, also, that there 
was evidence of contributory negligence, in that 
tlie plaintiff knew that lie was in a freight 
train, where there would not he so much care 
shewn, and yet stood up, instead of sitting 
down, as he might have done, while the con
nection was being made, especially as he enter
ed the caboose before the train was made up, 
and had no reason to think that the defen
dants knew that he was there. Hutchinson 
v. Canadian Pacific It. IV. Co., 17 U. It. 347.

Negligence—Defect in Hrakcs—Contribu
tor g ,\ egligenec.] — The Grand Trunk Rail
way crosses the Great Western Railway 
about a mile east of the city of Lon
don. on a level crossing. On 19th June. 187»5. 
a Grand Trunk train, on which plaintiff was 
on board as a conductor, before crossing, was 
brought io a stand. The signal man, who 
was in charge of the crossing and in the em
ployment of the Great Western Railway Com
pany, dropped the semaphore, and thus auth
orized the Grand Trunk train to proceed, 
which it did. While crossing the track, a 
Great Western train, which had not been stop
ped, owing to the accidental bursting of a tube 
in air-brakes, ran into the Grand Trunk train 
and injured plaintiff. It was shewn that these 
air-brakes were the best known appliances 
for stopping trains, and that they had been 
tested during the day, but that they were not 
applied at a sufficient distance from the cross
ing to enable the train to be stop]>ed by the 
hand-brakes, in case of the air-brakes giving
way. » s. 0. c. • '>• '«. s. 118, enacts that “every 
railway company shall station an officer at 
every point on their line crossed on the level 
by any other railway, and no train shall pro
ceed over such crossing until signal has been
made m> the conductor thereof, that tin- way 
is clear." Section 143 enacts that " every 
locomotive ... or train of cars on any 
railway shall, before crossing the track of 
any other railway on a level, he stopped for at 
least the space of three minutes —Held, 
that the Great Western Railway Company 
were guilty of negligence in not applying the 
air-brakes at a sufficient. distance from the 
crossing to enable the train to be stopped by
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hand-brakes in case of the air-brakes giving 
way. That there was no evidence of contri
butory negligence on the part of the (irainl 
Trunk liailway Company, as they had brought 
their train to a full stop, and only proceeded 
to cross the Great Western track when 
authorized to do so by the officer in charge 
of the semaphore, who was a servant of the 
Great Western Railway Company, (/mit 
lit 'dim It. IV. Co. v. Hr men, 3 S. ( R. 1.7.1. 
A (firming -V. C., 2 A. R. 04. 4U V. C. R. 333.

--------- Dis re yard of Rules— Proximate
Cause.J — Defendants’ railway crossed the 
track of another railway on the level, and 
both were bound by statute to stop at least a 
minute before crossing, but neither did so. 
Defendants’ line was signalled as clear, and 
their train, in which the plaintiff was a pas
senger, went on without stopping. The other 
line was signalled as not clear, but the train 
on it ran on. disregarding this signal, and 
struck defendants' train at tin* crossing, 
whereby plnintiff was injured. If either train 
had pulled up about two seconds sooner 
the collision would have I wen avoided:— 
Held, that defendants were liable to the plain
tiff, for that their neglect to stop for the re
quired time was, so far as the plaintiff was 
concerned, a part of the cause of his injury 
and sufficiently proximate. Quære, as to the 
liability as between the two companies. 
Graham v. (irait Western It. It'. Co.. Il l". 
C. R. 324.

Nonsuit—Evideuec— Cousent—Servant of 
Com yuiiy. J—The conductor of a special 
freight train travelled upon tin- locomotive, 
and was killed by a collision. Vpon an action 
by his administratrix it appeared that the 
rules of the railway company prohibited his 
so travelling :—Held, that upon the evidence 
given at the trial the plaintiff was properly 
nonsuited; and that the nonsuit must stand, 
having been directed upon a point of evidence 
with the counsel's consent, and no further evi
dence sufficient to support the verdict being 
stated on affidavit. Stoker v. Welland It. IV. 
Co., 13 C. V. 380.

Sec Conger v. Grand Trunk It. It". Co., 13 
O. R. ltiil; Uieknell v. Grand Trank It. IV. 
Co.. 20 A. R. 431.

4. Damages.

Excessive Damages. J—Action on the 
case for negligence in carrying plaintiff, 
whereby he sustained serious bodily injury. 
Defendants withdrew their plea of not guilty, 
and the jury assessed damages at £0,178. Up
on motion for a new trial for excessive dam
ages, the court, on the ground that the jury 
had not exercised a sound discretion, made 
the rule absolute on payment of costs, and on 
payment of £50U into court, with leave to 
plaintiff to accept without prejudice. Butrin- 
lor v. Buffalo and Brantford U. IV. Co., 5 C. 
V. 127. 470.

New trial granted, where the jury gave 
£0,000. to lie distributed, £.">00 to the widow, 
and tin* rest in unequal sums among five in
fant children, the deceased having been a 
blacksmith, 35 years of age, the patentee of 
an invention for an improved plough, and of 
careful, industrious habits, «See. Morlay v. 
Great Westirn It. IV. Co.. 10 V. C. R. 304.

4 lu actions under 10 A 11 Viet. c. 0 (C. S.
c. 7m. the court will interfere if the dam

ages are clearly excessive. Rut it was field, 
under the circumstances of this case, that 
£3,000 was not exorbitant for the widow and 
three children of deceased. Semble, that the 
mother in this case could have no claim. 
Secord v. Great W estern It. IV. Co., 15 |" 
C. R. 031.

The court, thinking that the damages 
awarded by the jury in an action for caus
ing deatli were excessive, ordered that ihen- 
should be a new trial unless the plaintiffs ac
cepted a reduced amount. Curran v. Grand 
Trunk It. It . Co.. 25 A. R. 407.

The court, being of opinion that damages of 
.$3,000 allowed by the jury were excessive, 
ordered that there should he a new trial un
less the plaintiff should consent to accept 
#l,50«i. Collier v. Michigan Central It. IV. 
Co.. 27 A. R. 1130.

Measure of Damages Death of Person 
l> tion i'ii III' i ah,i.. | Ree /

Great Western It. It. Co.. 15 V. ('. R. 513.

---------Death of Person—Action by 1 Valoir
and Children Workmen's Comfmnsation 
■ Icf.J Section 2S0 of the Dominion Railway 
Act. 51 Viet. c. 20. giving to any person 
injured by the failure to observe any of 
the provisions of the Act a right of action 
“ for the full amount of damages sustained,”
is intra vires, and the limitatif........f
amount mentioned in the Workmen’s Com
pensation for Injuries Act does not apply to 
an action by a workman or his representa
tives under this section. Curran v. Grand 
Trunk It. IV. Co.. 25 A. It. 407.

Mental Shock — Damages for, not lie- 
covcrable. |--Victorian Railway Commission
ers v. Coultas, 13 App. Cas. 222, followed. 
Henderson v. Canada Atlantic It. IV. Co., 25 
A. R. 437.

Right to Damages -Death of Child— 
Expectation of Benefitj\—In an action by a 
parent to recover damages for the death of 
his child, there need not be evidence of pe
cuniary advantage derived from the deceased : 
it is sufficient if there is evidence to justify 
the conclusion that there is a reasonable ex
pectation of pecuniary benefit to the parent 
in the future, capable of being estimated. 
liombough v. Bulch, Green v. .Veto York and 
Uttaira It. IV. Co., 27 A. R. 32.

5. Derailment of Train.
Cause—Breaking of Axle—Precautions.]— 

Plaintiff being a passenger in one of defen
dants’ cars, the axle of the tender broke, and 
the tender and car in which plnintiff was were 
thrown off the track, whereby plaintiff’s arm 
was broken. At the trial defendants called 
the engineer of the train, who proved that 
he examined the axle shortly before the acci
dent, when it appeared all right. The jury 
having found for the plaintiff upon tais evi
dence, and with a charge favourable to de
fendants. the court refused to set the verdict 
aside. Thatcher v. Great Western R. IV. Co., 
4 C. V. 543.

--------- Breaking of Rail — Climate.] -
Where the breaking of a rail is shewn to be
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• to the severity of the elimnte and the 
.!• iily great variation of the degrees of 
''•■rature, and not to any want of care or 
! ipon the part of the railway company 
In' -electing, testing, laying, and use of 

I. rail, the company are not liable in diun- 
!11 a passenger injured by the derailment 

i : rain through the breaking of such rail. 
I 'linn/iiin Pacific R. IV. Co. v. Chalifoux, 22

- Cxccssive Spent—Xcgligencc—Gov- 
Itailwag.] It i- not negligence per 

-• for the engine driver or conductor of a train 
in exceed the rate of speed prescribed by the 
line-table of the railway. If the time-table 
wre framed with reference to a reasonable 
limn nf safety at any given point, then it 
would he negligence to exceed it; but, aliter, 
if ii i- fixed from considerations of conveni
ence and not with reference to what is safe 
or prudent. Semble, that the obligation of the 
company is to carry their passengers with 
i cm-unable care for their safety ; and the com
pany are responsible only for accidents aris
ing from negligence. Colpitis v. The Queen, 
•: Ex. C. It. 254.

>- - Dubi v. The Queen, 3 Ex. C. R. 147.

ti. Fire in Train.

Negligence — Contributorg Negligence— 
Y-'/muï.]—The plaintiff was a passenger in 
defendants' train when he heard a lamp drop 
in the water closet at the front end of the 
car. and going forward with others saw a 
light in the closet and some one trying to put 
out th" lire. The fire broke out. and he tried 
to pull the bell-rope, but found it would not 
work, and he then ran into the next car in 
from, the smoking-car, to pull the rope. The 
"'iiducior had run forward, and the plaintiff 

l'i 'i-ing. as he said, that something had been 
dune in stop the train, and thinking of Ids 
' ili-c. and that there was danger of the car 
being burned, went back into the burning car 
mid got it. and tried to return, but the fire 
broke out fiercely across the passage and pre- 
v' uicd him. He was then driven to the rear end 
of the car, where the other passengers were 
ciou.ling, and was seriously burned before 
t!i" train stopped. The other passengers who 
went with •him into the smoking car remain
ed there, and it was not burned. Defendants 

dence to shew that the lamp was of
ih" I>est construction and well secured, and 
that the oil was of the best kind, such as 
v ouM not explode or take fire from the lamp 
fulling. The jury having found for the plain
'll!': -Held, that there was some evidence 
''l oin which the jury might infer that the lamp 

■ properly secured, and that the fire
occasioned by its fall in consequence ; and 

ti lt the omission to have a bell-rope, as re- 
•1 by the statute, was negligence on de- 

■ 'wants’ part. Rut. upon the evidence, the 
damage to the plaintiff was caused, not by 
do’ciidants’ negligence, but by his own volun
tary act in returning to the car. A nonsuit 
\V:|- therefore ordered. Hag v. Great Western 
!>■ H . IV, 37 V. C. R. 459.

7. Getting on and off Train.

Government Railway. |—See Martin v. 
■ "in, 2 Ex. C. R. 32N, 20 S. C. It. 240.

Moving Train -Invitation to Alight.]— 
Tin- plaintiffs, husband and wife, were mi a 
train of defendants, going to Lefroy. The con
ductor, before reaching the station, announc
ed that the next station was Lefroy. On ap
proaching the station the train, according to 
the plaintiffs' witnesses, was slowed, but did 
not stop. The husband got off while the train 
was moving slowly, mid his wife, seeing that 
the speed was increasing, and that they were 
passing the station, sprang after him, though 
he had let go of her hand, and told her not 
to jump, and was injured. It was left to the 
jury to say whether she had acted imprudent
ly in so doing, and they found a verdict for the 
plaintiffs Held, affirming the judgment in 
4 0. 11. 201, that there was evidence of an in
vitation to alight, and that it was for the jury 
to say whether she Imd acted in a reasonably 
prudent and careful manner in availing her
self of it. Edgar v. Northern II. IV. Co., 11 
A. R. 452.

——-— Invitation to Enter—Jury.]—The 
plaintiff, who was a passenger on the train of 
the defendants, alighted at a station, and the 
train having started before he had re-entered 
it, endeavoured to jump on while it was in 
motion. In doing so he was injured, and 
brought this action for damages for negli
gence. There was evidence of an invitation 
by tiie conductor of the train t<> jump on while 
it was in motion, and the jury found i 11 that 
there was such invitation. They also found
(2) that the plaintiff used a reasonable de
gree of care in endeavouring to get on ; and
(3) that ho was injured while trying to get 
on, in pursuance of the request of the con
ductor. It was argued by the defendants that 
the danger to the plaintiff was so patent and 
obvious that lie had no right to act on the 
conductor’s invitation, or to attempt to get 
on the train :—Held, that this was a matter 
which should have been submitted to the jury, 
and that it was not covered by the second 
finding: that the questions involved in the ac
tion could not be determined on the findings ; 
and that there should lie a new trial. Curry 
v. Canadian Pacific II. IV. Co., 17 O. R. 05.

Negligence—Contributory Negligence."]— 
The plaintiff, an intending passenger by a 
way train on the defendants’ railway, arriv
ed at the station just as the train, which was 
some minutes late, was moving out of the 
station, whereupon he ran quicklv to the train, 
and seizing the iron railing of one of the 
cars, and holding thereon, ran along the 
platform at the speed of the train with his 
face towards the car. and. after the train had 
moved a certain distance, in attempting to 
jump thereon, he struck a baggage truck 
which was close to the edge of the platform, 
and which had been used in taking baggage 
to the baggage car. and had been left to 
bring hack the baggage therefrom. By the 
concussion he was thrown under the wheels 
of the train and received an injury to one 
of his legs which rendered an amputation 
necessary :—Held, that the leaving of the truck 
on the platform did not constitute negligence on 
the part of the defendants ; but. even if it did, 
the plaintiff, in attempting to get on the train 
as he did, was guilty of such contributory ne
gligence as would prevent his recovering. 
Haitian v. Great Western R. IV. Co., 311 C 
I*. 89.

L. was the holder of n ticket and a passen
ger on the company's train from Levis to 
Ste. Marie, Beauce. When the train arrived
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nt Kt.\ Marié station, the ear upon which L. 
had been travelling was some distance from 
the station platform, the train being longer 
than the idatform, and L„ fearing that the car 
would not be brought up to the station, the 
time for stopping having nearly elapsed, got 
out at the end of the car, and. the distance 
t<> the ground from the steps being about two 
feel and a half, in so doing fell and broke 
his leg, which had to be amputated. The ac
tion was for .$0,000 damages, alleging negli
gence and want of proper accommodation. The 
defence was contributory negligence :—Held, 
that, in the exercise of ordinary care. L. 
could have safely gained the platform by pass
ing through the car forward, and that the 
accident was wholly attributable to his own 
default in alighting us he did, and therefore 
he could not recover. Quebec Central It. II . 
Co. v. Lurti«. 22 S. C. It. 330.

-------- Contributory Negligence—Accord
anil Nut inflict ion.] — See Ilaint v. Urn ml Trunk 
It. IV. Co.. 20 (>. it. 19. 22 A. It. .104.

--------  Intoxication of Patacnger.] —De
ceased was a passenger in defendants' railway 
for W. station, and was. as the conductor 
said. " pretty drunk " when he got on the 
train, lie went out of the car door at that 
station, and next morning was found about 
It mi yards beyond it. about four feet from the 
rail, with his legs cut through at the knee 
joints, and his left foot crushed, of which in
juries lie died that afternoon. There was con
tradictory evidence as to whether the train 
stopped long enough at the station, for which 
there was only two passengers, to enable per
sons to alight : but the other passenger said 
he got off leisurely, and the person to whom 
deceased had been talking on the car said he 
thought deceased had left the train, and that 
he told the conductor so after the train 
started. The conductor and baggage master 
also got off there to see the station master, 
ami returned i<* the car. There was no fur
ther proof of the manner in which deceased 
met with the accident :—Held, that there was 
no evidence of negligence on defendants’ part 
to go to the jury, and a nonsuit was ordered. 
Giles v. limit 111 stern It. IV. Co.. 30 V. C. 
It. 3i.ll.

8. Lord Campbell'« Act.
Time Limit. 1—The widow and child of a 

person killed in consequence of the defen
dants’ negligence may, when letters of ad
ministration to his estate have not been_ is
sued, bring an action under H. S. <>. 1*07 c. 
100. without waiting six months. Curran v. 
Grand Trunk It. IV. Co., 2.1 A. It. 407.

Widow's Right under — Renunciation 
bit Dcccancd.]—Art. 10.10. C. C.. embodies the 
action previously given by a statute of the 
Province of Canada re-enacting Lord Camp
bell’s Act. Ilohinson v. Canadian Pacific 
It. W. Co.. 118921 A. C. 4SI. distinguished. 
Alt employee on the Intercolonial Railway 
became a member of the Intercolonial Rail
way Relief and Assurance Association, to 
the funds of which the government contribut
ed annually $0,000. in consequence of such 
contribution a rule of the association pro
vided that the members renounced all claims 
against the Crown arising from injury or 
death in the course of their employment. The 
employee having been killed in discharge of 
his duty by negligence of a fellow servant :—

Hehb reversing the judgment in 0 Ex. C. 
R. 270. that the rule of the association was 
an answer to an action by his widow under 
art. 1050, C. ('.. to recover compensation 
for his death. Tin (Juan v. U renier. 3l> S V 
R. 42.

Nee unie 4.

0. On Railway Linen or Track*.
Licensee — Contributory Negligence — 

Hacking Train—Station.] — The defendants' 
s|ution at A. was on what was known as tlie 
side track, between which and the main track 
there was a centre platform for passengers 
alighting from and getting on to trains on the 
main truck. The plaintiff had come to the sta
tion to meet a friend, and was attempting to
cross over the side track to reach the centre
platform, when the engine and tender, which 
had been detached front the rest of the train 
nnd switched on to the side track, and were 
backing down to pick up a car some fifty yards 
distant, ran over and injured him. The plain
tiff was looking in the opposite direction from 
that from which the engine and tender were 
coming, and therefore did not see them : and 
it apiMNired that had he been looking out lie 
must have seen them before lie attempted to 
cross, and so could have avoided the accident, 
ns it was only a second or two from the time 
lie started to cross until he was struck, and 
there was no obstruction to his view. In an 
action for damages the jury having disagreed : 
— Held, that the plaintiff's evidence having 
shewn that the accident was caused by his 
own negligence ami want of care, the defen
dants were not liable : and judgment was or
dered to be entered for them. Qun*re, whether 
an engine and tender constitute a train with
in s. 52 of R. 8. C. c. 109, so as to require 
a man to be stationed ou the rear thereof to 
warn persons of their approach ; but, in any 
event there was a man so stationed who 
did give warning. Cam y v. Canadian Pacific 
It. IV. Co., 15 O. R. 754.

Passenger Leaving Train -Incitation 
to Use Track.]—A passenger aboard a railway 
train, storm-bound at a place called Lucan 
Crossing, on the Grand Trunk railway, left 
the train and attempted to walk through the 
storm to hi.- home a few mile* distant. Whilst 
proceeding along the line of the railway, in 
the direction of an adjacent public highway, 
lie was struck by an engine and killed. There 
was no depot or agent maintained by the 
company at Lucan Crossing, but a room in a 
small building there was used ns a waiting 
room, passenger tickets were sold and fares 
charged to and from this point, and, for a 
number of years, travellers had been allowed 
to make use of the permanent way in order 
to reach the nearest highways, there being 
no other passage way provided. In an action 
by his administrators for damages :—Held, 
that, notwithstanding the long user of the 
permanent way in passing to and from the 
highways by passengers taking and leaving 
the company’s trains, the deceased could nor. 
under the circumstances, be said to have been 
there by the invitation or license of the com
pany nt tlie time lie was killed, and that the 
action would not lie. Judgments in 27 O. It 
441 nnd 24 A. It. <572 reversed. Grand Trunk 
It. IV. Co. v. Anderton, 28 S. C. It. 541.

Nec Jone* v. Grand Trunk R. IV. Co., 10 
A. It. 37. 18 8. C. R. tilhi, ante 2.
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10. backing Railway Frogs.

Dominion Railway — Application of 
mriul Statut).] — The plaintiff, a work- 

in m employed by the < irand Trunk It. W. 
i . was injured while in discharge of his 
iluii' '. by reason of his foot basing been 
i h ughl in one of tlie frogs of the rails, which 
»;i. m.t packed in the manner prescribed 
by 44 Viet. c. 22 (O. i :—Held, that the 
iiiand Trunk Railway, being a Dominion 
Midway, and within s. 02, cl. lit (at. of the 
!. V A. Ai i. was not affected by the sta
nd.•. which professed only to apply to railway 
companies in respect of which the provincial 
Icl- -la turc had authority to enact such provi- 
. - and, therefore, that the defendants
were not liable, Monkhouse v. (irand Trunk 
It. Il . f o.. 8 A. H. «37.

--------Application of Provincial Statute—
i niun cting Railway-— A at ice of Defect. | — 
A i ni by plaintiff, as administrator of 
for damages, under 44 Viet. c. iili mi.', by 
reason of the omission to pack a frog on the 
M and Railway, which the defendants were 
"!"'iating, whereby C.'s foot was caught in 
the frog and he was killed* by a train :— 
Held, that defendants were not liable : that 
tie- Midland Railway was a railway connect
ing with or crossing the defendants’ railway, 
and under 4« Viet. c. 24 ( 1>. i was exempt 
from the operation of the Ontario Act. Held, 
that the omission to state in the statement of 

is required by e.-s. 2 of s. 8 of 44 
t ier. c. 22 l O. i, and to prove, that the de- 
f"i!'l,mts knew that the frog was not packed, 
or that the deceased did not know it. or that 
lie had notified the defendants or any person 
superior to himself in the service of the defen
dants. that such person was not aware 
tli'-r'-of. would preclude any recovery. Clegg 
v Crank hunk K. II . Co., lu U. R. 708.

Duty of Company — Keeping Filled.] — 
The duty of_a railway company under s.-s. 
o of s. 202, .11 Viet. c. 20 < 11.1, is not only 
t ' till with packing the spaces behind and in 
front of every railway frog, but continuously 
t1' keep the same tilled. Misener v. Michigan 
Central It. 11. Co.. 24 O. R. 411.

Servant of Company—/', /-.son Injurnl— 
\ . nj Defect—Contributory Aegligcnce.]

>" lion 2» 12, s.-s. 3, of 51 Viet. c. 2!) (D.), 
provides ihat "the spaces behind and in front 
of every railway frog or crossing, and between 

fixed rails of every switch, where such 
spines arc less than five inches in width, shall 

fjl'ed with packing up to the ujider side 
" head of the rail.” and s. 2-SU of the

I rov ides that " every ..... . . .
1 'u.'ing uv permitting to he done any matter, 

thing contrary to the provisions of 
- A i or the special Act . . or omitting 

.my matter, act. or thing reiiuired to be 
d"i- ui the part of any such company. . .
i> ;iMo to any person injured thereby "for the 
full 'mount of damages sustained by such act 

• «*n,* &e. Tlie plaintiff, who had been 
|,ir : " months employed at the place where 

'huit liappened. as a switch foreman, 
m 'he course of his duty in the act of 

ears, had his foot caught in an 
; ek'd frog, where it was crushed by tlie 

' 1,1 'he cars:—Held, that, although he 
'/ 1 rvaut of the defendants, he was a

"ired ” within the meaning of the 
■ entitled to maintain an action 

• The jury, having found that 
1 " " *■' v"s not packed, in reply to a ques

tion whether the plaintiff had “ notice or 
knowledge or ought to have had notice or 
knowledge, that the frog was not packed." an
swered : " We believe he did not have notice, 
and should have had notice." And in answer to 
another question they negatived contributory 
negligence on the plaintiff'sjiart Held. that, 
even assuming that the meaning of the an
swer was to impute notice of the danger to 
the plaintiff, it would not prevent his re
covering so long as he himself was not negli
gent. there being no finding or evidence to sus
tain a finding that the plaintiff, freely and 
voluntarily, with full knowledge of the nature 
and extent of the risk he ran. impliedly agreed 
to incur it. In May \. t'unadiun l'iici/ie if.

Co., 18 O. It. 314. 17 A. R. 2S»3.

11. Punning Itevcrsely.
Contributory Negligence Voluntary 

Act—Look-out Man—Itangcrous Place.\—De
fendants. under the authority of 12 Viet. c. 
lllti. and It! Viet. c. 51, had constructed a 
wharf at Collingwood, and laid three tracks 
thereon for the purposes of their business. 
The wharf was much frequented, and the only 
means of access to vessels lying at it. The 
tracks were so close together that it was dif
ficult to distinguish between the tracks and the 
spaces IM-tween them. No portion of tlie 
wharf was fenced off for foot passengers, nor 
was there any railing to prevent them from 
falling into the water, and they had either to 
walk upon the tracks or spaces between them. 
A woman carrying the dinner of her husband, 
who was working at a vessel, was walking 
down the wharf on the outside of the western 
track, and on meeting some men coming up. 
she, apparently to avoid them, stepped across 
on to tlie centre track, not observing a gravel 
train hacking down along it. Just as the 
train was upon her. one of these men. ob
serving her danger, jumped on to the track 
and pushed her off, hut for some reason hesita
ting for a moment was himself struck h.v the 
train and killed. It appeared that there was 
no look-out man on the last car, and the evi
dence was contradictory as to whether the de
fendants were going more than six miles an 
hour, and whether the whistle was sounded or 
the I fell rung. In an action h.v the administra
trix of the deceased the jury found that de
fendants were guilty of negligence, and that 
neither the woman nor the deceased was guilty 
of contributory negligence, and that she would 
have been killed had not deceased pushed her 
off. which was the only means of saving her : 
—Held, that the administratrix could not re
cover. for the deceased was guilty of contri
butory negligence, his own direct and wilful 
act, however praiseworthy, being the cause of 
the accident. Anderson'v. Aorthern K. IV. 
Co.. 25 C. I*. 301.

Look-ont Man—Station Yard.]—Semble, 
that s. 145 of <\ S. V. c. ««, requiring a per
son to be stationed on tlie last car in the 
train, applies to the station grounds of rail
way companies iu cities, towns, and villages, 
as well as to the limits outside of such sta
tion grounds. Dennett v. (irand Trunk It. IV. 
Co.. 3 O. It. 44«.

—------ Position of.]—The defendants were
required h.v law to station a man on the last
car of every train moving reversely in any
town, to warn persons standing on or cross
ing the track of tlie approach of the train :— 
Held, that the defendants did not comply with
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this direction by having a man at the front 
end of the last cur, where he could not see 
persons crossing the tracks. In this case 
there was no brake at the rear end of the last 
car. The brakesman on the last car, seeing 
the track clear a few minutes before the acci
dent, went to the front end, and the plaintiff 
then attempting to cross, was injured :—Held, 
evidence of negligence to go to the jury. 
Leroy v. Midland If. IV. f'o., 3 O. It. 023.

Warning of Approach — Crossing — 
Dangerout Place.] Where the train was 
hacking at the time the accident happened, 
the jury were rightly directed that defendants 
were bound to sound the whistle or ring the 
bell, when the nearest part of the train was 
eighty rods from the crossing ; and having re
gard to the fact that they had without author
ity increased the number of tracks there, it 
was also right to tell them that it was for 
them to say whether, considering the nature 
of the crossing, they should not have stationed 
a man there, or taken some other than the 
statutory precautions. Lett v. St. Lawrence 
and Ottawa If. IV. Co.. Hinton v. St. Law
rence and Ottawa R. IV. Co., 1 O. II. 545.

See Casey \. Canadian Pacific R. IV’. Co., 
15 « >. li. 574: llollinocr v. Canadian Pacifie 
R. IV. Co.. 21 O. It. 705. 20 A. It. 244.

12. Servants and Workmen.
(.See, also, ante 10; post XVIII.)

(a) Carriage of Contractors’ Workmen.
Negligence — Collision — Pleading.] — 

Declaration. that the plaintiff was a servant 
in the employment of one K.. a contractor 
with defendants for keeping their road in re
pair: that in performing said repairs certain 
carriages and engines, under the management 
of defendants’ servants, were used to trans
port materials and convey workmen employed 
by K. : that the plaintiff, being one of such 
workmen, became a passenger in one of these 
carriages to be carried from his place of work 
to his residence : that it. was defendants’ duty 
to use proper care in the management of said 
train, but by their negligence it came into 
collision with another train, whereby the 
plaintiff was injured : — Held, sufficient to 
shew defendants liable. Tory a v. (irand 
Trunk R. IV. Co.. 20 V. C. R. 440.

--------  Contract—Agent Preceding Author
ity.]—Defendants agreed, with a contractor 
for the construction of their railway, to fur
nish a construction train to he used in carry
ing materials for ballasting and laying the 
track of a portion of their road then under 
construction: the defendants to provide the 
conductor, engine driver, and fireman : the 
contractor furnishing the brakesmen. After 
work was over for the day. and the train was 
returning to Owen Sound, where the plaintiff, 
one of the contractor’s workmen, lived, the 
plaintiff, with the permission of the conduc
tor. but without authority of defendants, got 
on the train. Through the negligence of the 
person in charge of the train an accident hap
pened and the plaintiff was injured Held, 
that the defendants were not liable, for their 
contract was to carry materials only, not 
passengers, and the conductor in permitting 
the plaintiff to get upon the train was not 
acting as defendants’ agent. Graham v. 
Toronto, drey, and Ilrucc R. IV. Co., 23 C. 
P. 541.

--------  Right to be on Train—Pleading.]—
Declaration, that I. S. (husband of the plain- 
till i was a servant and workman employed 
by certain contractors with defendants'in 
ballasting defendants’ railway, and in per
forming such work certain cars and engines, 
under the guidance and management of defen
dants’ servants, were used for the transport of 
materials and the conveyance of workmen em
ployed by the contractors, said workmen not 
being servants of the defendants, to and from 
their residence and their work, for reward to 
defendants ; and that 1. s. m iii< lifetime, 
being such workman, became a passenger on 
a car drawn on said railway by a locomotive 
under the defendants’ management, to be car
ried from his place of work home, and as 
such workman and passenger was then law
fully in and on said car, yet the defendants so 
negligently managed the train, &c„ that I. S. 
was injured thereby, and by reason thereof 
died. Pleas. (1) “ not guilty,” by statute : 'J. 
that the train was not used for conveyance 
of said workmen for reward to the defendants 
as alleged, and I. S. was not lawfully on said 
train. The words "for reward to defen
dants ” having been struck out of the declara
tion at the trial, the defendants demurred to 
the declaration, and the plaintiff demurred to 
the second plea Held, declaration good, for 
it shewed that the train, under the manage- 
ment of the defendants, was tor ill" purpose 
of carrying materials and tin- contractors' 
workmen, and alleged that I. S. was lawfully 
thereon, and a sufficient consideration, if any 
were necessary to he averred, was shewn. 
At the trial the evidence shewed that defen
dants were only bound by their contract with 
the contractors to provide an engine and plat
form cars for carrying ballasting and ma
terials for track-laying, to he under the charge 
of their own conductor, engine driver, and tire- 
man, the contractors to find the brakesmen ; 
and that it was not necessary for defendants 
to carry the workmen. There was no evidence 
that defendants consented to the use of the 
cars by the men, further than that the con
ductor and engine driver jiermitted it :—Held, 
that I. S. was not lawfully on the cars with 
the consent of the defendants, and a nonsuit 
was directed. Semble, that the deceased could 
not have been considered a fellow servant with 
those employed by the defendants. Shecrman 
v. Toronto, drey, and Ilrucc It. IV. Co., ,'14 U. 
C. II. 451.

See Stoker v. Welland R. IV. Co.. 13 C. P. 
380; Alexander v. 'Toronto und AT pissing If. 
IV. Co., 33 U. C. R. 474.

See also post (c).

(b) Injury to Servants by Negligence of 
Fellow Servants.

At Common Lnw. |—Action for the death 
of one D., an engine driver in defendants’ 
employment, alleging that they negligently 
employed one It., an incompetent person, as 
switchman, and that by his incomnetenc \ the 
collision occurred. It appeared that R. 
neglected to raise the semaphore at the east 
end of the Stratford station, so as to prevent 
D.’s train going west from entering the yard 
while a freight train was coming from the 
west, and this caused the accident. According 
to the testimony on both sides. R. was an 
intelligent man, employed at work which <>ne 
witness said could he learned in a day. an
other in two or three weeks, and after l»’in? 
a week about the yard he had performed this
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uni’k regularly for two weeks without coni- 
l•.;i!11! uniil ibis ocension. A verdict having 
l- ■ mil for the plaintiff :—Hold, that there 

1» ii.t i \ idoiii-p to go to the jury that defen- 
il.mi' negligently employed mi incompetent 
l-iT'iui : ilmt for It.'s neglect, lie being lb's 
fellow servant. the pin ini iff clearly could not 

■ I : and n nonsuit was ordered. Itrrrrill 
v. 'ininil Trunk U. 11". Go.. lit» U. C. R. 517.

I'lnintiff ns ndminlstratrix sued defemlnntK 
fur the death of her husband, caused by a rail
way accident. It appeared that deceased.
with tin.... others and a foreman, xver» em-
|i!"\i'd with a hand car in clearing snow from 
ili-. track near Limehouse station. The fore- 
n.an >aw a freight train approaching at speed 
a -piafter of a mile off, upon which be left 
the in-'it. telling them " to clear."* and walked 
t-.wards it waving a ting. Two of the men 

. |.|»d aside when it came up. but deceased 
iihI ilie other man ran in front of it along tin* 

h h k. until it drove the hand car against and 
I ed them both : Held, clearly a case of 
contributory negligence on the part of de
ceased : and a nonsuit was ordered. One 
--I I--' brakesmen on the train swore that the 
brakes were defective, and that the train
i .-uld not therefore be stopped in obedience to 
the proper signal, which was up. It appear
ed. however, that the defects mentioned by 
him could have been removed by tightening a 
holt or shortening a rod. which any one vm- 
I'l'.y.'d by defendants could have done in a few 
h imite» : ami other witnesses swore that with 
'Ibrakes as they were after the accident tlie 
Iran could have been stopped: that it came 
up at a speed shewing no intention to stop at 
all. and with the engine reversed ran a quar
ter of a mile past the station: and that at

•• next station, on the same grade, and with 
il-" -aine brakes, it was stopped without diffi
culty: Held, that these facts conclusively
shewed the negligence not to have been that 
yl" defendants, but of their servants engaged 
in a cniuiion employment with deceased, and 
for which therefore defendants were not re- 
s|.""-il|le. I‘I a ni v. Grand Trunk It. TV. Co., 
-7 I . ( ' It. 78.

Under Workmen’s Compensation for
Injuries Act.|—It., the plaintiff's son. was 
1 ■ v-,| ns fireman on a locomotive engine

I. was in charge of a driver named It.. It. 
I"'111- under his orders. It. was severely scnld- 
"I 'he bursting of the boiler, from which 

i‘ -nlied. The accident was apparently 
1 :—'l l-y the sudden influx of cold water into 

"y . which had been allowed to run too 
i lu re was no evidence t" shew t<> whom

ii . . - lu- uee was attributable; lint it was
l'1:1 ■ I that. though the company held the

■ ' — p--usihle ns regards the engine, it 
":i- if.' duty of tin- fireman, for which he also

I ..... to the company, to attend to
: -I ply <d‘ water, which was part of his

II lo lit him for the superior position 
and that from his position he had

- 11 “ lilies for opening the valve than
■ d by i he driver ; and from a re- 

" by one of tho defendants’ officials,
1 and that It. hail charge of the water at 

" 11 (be accident. In an action against
.......... " ' f'»r damages under the Workmen's

•1 for Injuries Act, 4P Viet. c. 28. 
■’ M *•1 :—Held, that the defendants 
bable. Hrunnel v. Canadian Pacific 

L » • ' ... 15 U. R. 375.

i, ■*.•.. h-tender of the Canada Southern 
1 1 was obliged in the ordinary dis-

>ol. 111. i>—187—38

charge of his duty to cross a track in the sta
tion yard to get to a switch, and he walked 
along the ends of the ties which projected 
some sixteen indies beyond the rails. While 
doing so an engine came behind him and 
knocked him down with his arm under the 
wheels, and it was cut off near the shoulder. 
On the trial of an action against the company 
in consequence of such injury the jury found 
that there was negligence in the mutuigement 
of the engine in not ringing the boll and in 
going faster than the law allowed. They also 
found ilint .1. could not have avoided tho 
accident by the exercise of reasonable rare: 
Held, that the Workmen’s Compensation for 
Injuries Act of Ontario. 4P Viet. e. 28, applies 
to ilie Canada Southern Railway, notwith
standing it lias been brought under the opera- 
tiou of the Railway Ai t of the liominion. 
Held. also, that there was no such negligence 
on .|."s part as would relieve the company 
from liability for the injury caused by im
proper conduct of their servants; and tho 
judgment of the court below sustaining a ver
dict for the plaintiff was right. Canada 
Southern It. 11. Co. v. -laekuun. 17 S. C. R. 
810.

Action under the Workmen's Compensation 
for Injuries Act against a railway company 
by the deceased's administratrix for damages 
sustained through deceased's death while en
gaged, as alleged, in coupling the defendants’ 
cars, caused, ns alleged, by his being struck 
by the overlopping lumber on a lumber car, 
through the nbseiiee of stakes in the sockets 
thereof. There was no direct evidence to 
shew how the accident happened, it being 
merely n matter of conjecture: Held, that 
the action was not maintainable. The plain
tiff was paid a sum of $250 by a benefit in
surance society in connection with the rail
way, though a distinct organization, of which 
the deceased was a member. The plaintiff 
gave a receipt stating that the railway com
pany was relieved from all liability. The 
deceased's certificate did not profess to be 
an insurance against accidents, and the rail
way company were no party to the nveipi : - 
Held, that the receipt formed no bar to the 
action against tlie defendants; nor was there 
any right to deduct the amount received from 
the benefit society from the sum the plaintiff 
was entitled to as damages. Hicks v. New
port, Ac., Ii. W. Co , 4 B, & S. 408 note, dis
tinguished. Funner v. Grand Trunk It. IV. 
Co., 21 U. R. 2VU.

W. was an employee of the railway com
pany w hose duly it was to couple cars in their 
Toronto yard. In performing this duty on 
one occasion, under specific directions from 
the conductor of an engine attached to one 
of the cars being coupled, his hand was crush
ed owing to the engine hacking down and 
bringing the cars together before the coupling 
was made. On the trial of an action for 
damages resulting from such injury the con
ductor denied having given directions for the 
coupling, and it was contended that W. im
properly put his hand between the draw bars 
to lift out the coupling pin. It was also con
tended that the conductor had no authority 
to give directions as to the mode of doing the 
work. The jury found against both conten
tions, and \V. obtained a verdict, which was 
twice affirmed, 23 <>. It. 430, 20 A. 
It. 528:—Held, that, though the findings 
of the jury were not satisfactory niton 
the evidence, a second court of appeal could 
not interfere with them. Grand Trunk It. IV. 
Co. v. Weegur, 23 S. C. It. 422.



5935 RAILWAY. 5936

Where a statutory direction imposed upon an 
employer lias not been observed, it is no de- 
fence that the non-observance is due to the 
negligence of a fellow-servant of the person 
injured. Curran v. < ini ml Trunk It. IV. Co., 
LT. A. It. 407.

<c> Injury to Servants by Negligence of 
Railway Company.

Carriage of Servant—Course of employ
ment. | The statement of claim alleged that 
the plaint iff was employed by the defendants 
to work at track-laying; that while so ein- 
iloyed the defendants directed and required 
urn to assist in bringing railway supplies to 

the place where they were being used ; that they 
also directed and required him to be carried, 
as part of his employment, on the defendants’ 
trains : that accordingly he was received by 
the defendants “to be safely carried" on a 
i in in ; and that, owing to the defendants* neg
ligence, he was. while so travelling, thrown 
off the train and injured:—Held. that, if 
the plaintiff accepted a different employment 
from that originally contemplated, lie became 
the defendants’ workman, in that new em
ployment, just as he had been in his former em
ployment. 2. That tlie statement that the 
plaintiff was received on the train "to be 
safely carried ’’ did not imply that a special 
bargain was made "to safely carry," but only 
that the plaintiff was to be safely carried ns 
one of their workmen in the course of his 
employment : and that there was no cause of 
action. May v. Ontario and Quebec R. W. 
Co., 10 « >. B. 70.

Contributory Negligence. |—On the un
disputed facts disclosed in the plaintiff's 
case, it appeared that there was a switch- 
stand erected in the defendants' yard close 
to the track, the deceased, who was a 
brakesman in the defendants' employment, be
ing aware of its position and proximity to the 
track. On the day in question tlm deceased 
was engaged as a brakesman on a train passing 
through the yard. Ilis position as brakesman 
should have been on top of the car. but, for 
some reason which did not appear, lie was on 
the side of the car. holding on to the ladder 
by which brakesmen mount to the top of the 
car. and his attention being drawn towards 
the end of the train he did not see the switch- 
stand, when he was struck by it and thrown 
under the wheels of the car and killed :— 
Held, that there was no evidence of negli
gence on the part of the defendant* ; and that 
there was such want of care on the part of 
the deceased as disentitled the plaintiff, his 
administrator, to recover; and the case was 
therefore properly withdrawn from the jury. 
Ryan v. Canada Southern R. W. Co., 10 Ô.

The plaintiff was necessarily on the top of 
the car in the performance of his duty. There 
was no evidence to shew that he knew, at 
the time of the accident, that he was near the 
bridge, the night being dark : and it was a 
matter of doubt whether lie even knew that 
the bridge was too low. The bell-rone was 
not connected before the train left the sta
tion, but this did not appear to have been 
through any neglect of his. and. for all that 
appeared, the train might not have been com
pleted until just before starting, and until the 
engine was attached no connection could be 
made :—Held, that the plaintiff could not be 
deemed guilty of contributory negligence.

McLaurhlin v. Grand Trunk R. IV. Co., 12 0 
It. 418.

Action by plaintiff to recover damages for 
the death of her husband by reason of, as was 
alleged, a defective brake on a car on defend
ants' railway, on which deceased was em
ployed as a brakesman :—Held, that there 
could lie no recovery, for the evidence failed 
to shew how the accident happened, the conten
tion that it was the defective brake being mere 
conjecture; and. even had it lteeu the cause, 
it would have been no ground of liability, 
for under the defendants’ rules it was the de
ceased's duty to examine and see that the 
brakes were in proper working order and re
port any defect to the conductor; and if lie 
made the examination he apparently discov
ered no defect, as he made no report, a latent 
defect being no evidence of negligence ; and 
if he omitted to make such examination, &c., 
then the accident would be attributable to his 
own negligence, lludgerow v. Grand Trunk 
R. V.. f •<>.. lit O. It. 1111.

Negligence (irons on Siding.]—For a 
railway company to permit grass and weeds 
to grow on a side track is not such negligence 
as will make it liable to compensate an em
ployee who is injured in consequence of such 
growth while on the side track in the course 
of his employment. IYood v. Canadian Paci- 
Ac R. IV. Co., 30 S. V. 1L 110.

-------- Omission to Give IVarniwg—Shunt
ing.]- -TUe plaintiff's son was given leave by 
a yardmaster of the defendants to learn in the 
railway yard the duties of car-checker, with 
the expectation that if he became competent 
he would be taken into the employment of the 
defendants in that capacity, and lie was free 
to devote ns much or as little time to acquir
ing i In* necessary knowledge as he saw lit. 
While he was in the railway yard a few days 
after this permission had been given, he was 
killed by an engine of the defendants, which 
was running through the railway yard with
out the liell being rung, though the rules of the 
defendants required this to be done:—Held, 
that the deceased was a licensee and not a 
trespasser ; that the defendants were bound 
to exercise reasonable can* for his protection ; 
and that the omission to give the warning 
was negligence which made them liable in 
damages for his death. Collier v. Michigan 
Central R. IV. Co., 27 A. It. 030.

--------  Want of Lock at Switch.]—The
omission to have a lock at a railway switch 
not otherwise securely guarded, situate near 
a much travelled highway, I* such negligence 
as to make those having control of the rail
way liable in damages for the death of their 
servants resulting from the switch becoming 
misplaced. Rombough v. Batch, Green r. 
New York and Ottawa R. W. Co., 27 A. R. 
32.

See Gibson v. Midland R. IV. Co., 2 0. R. 
058.

(d) Injury to Third Persons by Negligence 
of Servants.

Course of Employment.]—The plaintiff
was in the employment of one C.. a contractor 
with the defendants for building fences along 
their line. C.. as a matter of convenience to 
him. was permitted by defendants to curry 
his tools on their trains, and was thus taking
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f.iw-lmrs from Port Hope to a point 

, ! ; i ii* when1 his men were nt work. As
i : ai11 11;i-si'il the spot C. dropped one liar 

..| ill.* baggage master pitched out the 
v. Iii. li struck and injured the plaintiff. 

i ,re that it was his business to put the 
i - mi and take them off the car, the bag- 

n .'ii having nothing to do with him 
right I-» meddle with his tools, nor

..... "ask him to put the liar out:—Held,
defendants were not responsible for the 

he baggage man was not acting 
r ! :• • ir servant or in pursuance of his em- 

Cunningham v. Grand Trunk It. 
ti - .... :il U. C. It. 350.

- ( arelessncss.]—Some men in de- 
1111emiiloymeut had been using a hand 

, ,!■ ,:i tin* track for laying down rails; and 
mi approaching the (.'olhorne station on their 
rmurn home, about 5 li.m., and finding the 
: i .way track occupied by a train, they stop
ped at a highway crossing, about 400 yards 
friiiu tin- station, removed the car from the 

d placed it on the highway, the car
encroaching some six to ten inches on the 
_ i-.•lied part. The men then left it. and re- 
II..lined away about half an hour, the fore- 

m.iiig to the station; and two men seeing 
and sat upon it. At this time the 

plaintiff drove past in his carriage, and his 
1, *!>•* shying at the car ran away, threw the 
plaintiff "tit. and severely injured him. The 
!••!• man took the hand car back to a station, 

i " i four miles off. the same evening:—Held, 
that there was evidence of negligence to go to 

jury, in thus placing the car on the high- 
v.ay. fur which defendants were responsible; 

n i a verdict for the plaintiff was upheld. 
I V. (irand Trunk It. IV. Co., 23 C. P. 
143.

Contributor g Negligence.] —While 
'i•■:'cmhints’ servants were employed in the at- 
• :• p t" replace on the track one of defend- 
. ' -■ngines which had run off it. near a high
way crossing, but within defendants' grounds, 

i • I'cmale plaintiff, with another woman, ap- 
pi"ached the crossing with a horse and wag- 
- h and asked defendants' servants if they 
im-'hi i inks, when one of them said yes. and 

ked at the other and laughed. While
m crossing, she herself holding on to the 

i I.\ the head, and the other woman sit- 
n -• in the waggon holding the reins, steam 
m- i nil through the sides of the engine.

! ii " horse becoming frightened knocked 
■ i the female plaintiff and injured her:— 

I bad, an actionable wrong, for which defetul- 
••'' ••i*1 liable. Held, also, that there was
1 no evidence of contributory negligence, 
as .".cry precaution was used in crossing. 
> "hat even if the act was an unneces- 
-i: i wanton net on the part of defend-

ints, the defendants would still he 
t• *r it was done in the course of their 

'' - !..mis'i service and employment, and
v - purpose, though ignorantly, of pro- 

/ - ,iu“ object of it. Stott v. Grand Trunk 
K b • ' - . 24 V. P. 347.

^ »lungs v. Grand Trunk It. W. Co., 15 
). l". b‘i App. Cas. SIX): Canada Atlantic
' V Hardman, 25 S. C. R. 205,

13. Shunting.
Negligence—Volenti non Fit Injuria.] — 

company had railway sidings laid in

their yard for convenience in shipping lum
ber over the line of railway with which the 
switches connected, and followed the practice 
of pointing out to the railway company the 
loaded cars to be removed, tin* railway com
pany thereupon sending their locomotives and 
crew to the respective sidings in the lumber 
yard and bringing away the ears to be de
spatched from their depot as directed by the 
bills of lading:—Held, that, in the absence of 
any special agreement t<> such effect, the tail- 
way company's servants while so engaged 
were not the employees of the lumber com
pany. and that the railway company remained 
liable for the conduct of the persons in charge 
of the locomotive used in the moving of the 
cars; and that where the lumber company's 
employees remained in a car lawfully pursu
ing their occupation there, the pcrsmi> in 
charge of the locomotive owed them the duty 
of using reasonable skill and care in moving 
the car with them in it. so ns to avoid all 
risk of injury to them. On the trial of an 
action for damages in conseiiuence of an cm 
ployee of the lumber company being killed 
m a loaded car which was being shunted, 
the jury had found that “ the deceased volun
tarily accepted the risk of shunting." and that 
the death of the deceased was caused by de
fendants' negligence in the shunting, in giving 
the car too strong a push:—Held, that the 
verdict meant only that deceased had volun
tarily incurred the risks attending the shunt
ing of the curs in a careful and skilful man
ner, and that the maxim "volenti non fit in
juria " had no application. Smith v. Baker. 
11891] A. C. 325. applied. Judgments in 25 
<). It. 209 and 22 A. R. 202 affirmed. Canada 
Atlantic It. IV. Co. v. Hurdman, 25 S. C. It.

See Ilollinger v. Canadian Pacific R. TV. 
Co., 21 O. It. 705, 20 A. It. 244. Blake v. 
Canadian Pacific R. IV. Co., 17 O. R. 177, 
ante 1 (a) ; Casey v. Canadian Pacifie R. IV. 
Co.. 15 O. It. 574. ante 1 (a) ; Atkinson v. 
Grand Trunk It. IV. Co.. 17 O. It. 220, ante 
1 (hi ; Jones v. Grand Trunk It. IV. Co.. 18 S. 
C. It. 000, ante 2: Hutchinson v. Canadian 
Pacific It. IV. Co.. 17 O. R. 347, ante 3; Can
ada Atlantic It. IV. Co. v. Henderson, 29 S. 
C. It. 632; Collier v. Michigan ('entrai It. IV. 
Co., 27 A. It. 030 ; Lake Frie and Detroit 
River It. IV. Co. v. Barelay. 30 S. C It 
300.

See, also, ante 11.

14. Travelling tcith Passes.

Liability—Condition— Connecting Lines 
—Cattle Drover.]—A contract was made by 
a railway company for the carriage of 
cattle to a point on the line of a connect
ing railway company at a fixed rate for the 
whole journey. The contract provided that 
the shipper (or his drover) should accompany 
the cattle ; arid that the person in charge 
should be entitled to a “ free pass." 
but only “ on the express condition that 
the railway company are not responsible 
for any negligence, default, or miscon
duct of any kind on the part of the 
company or their servants —Held, that the 
condition was valid and could be taken ad
vantage of by the connecting railway com
pany. who therefore were not liable to the 
shipper for injuries suffered by him in a colli-
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«ion ni list'd hv their servants 
Hull v. North-Eastern K. W. i 
U. It. -I.'ST, applied. Itickucll v. 
It. IV. Co., 2« A. 11. 401.

egligenre.
!.. It. in 
ml Trunk

______Contract. |—Pefendanis gave a free
ticket for 18.17 over their railway in these 
words : - I’ass .1. S. free between any station 
and any station from the 1st January. 
]v:,7. :$lst Ileeeinher. 18.17. This ticket 
is not transferable, and the person accepting ! 
it assumes the risk of accidents ami damage :
—lb-id. that defendants were authorized to 
enter into a special contract, and were pot 
liable for damage or injury arising to the 
person holding such a ticket while travelling 
under it. Suthirland v. Great ll intern It. 11. 
Co.. 7 ('. I’. 401».

______Contract with Another Company—
Director I'iiadiny. 1—Action for the death of 
/. caused by a railway accident, the declara
tion averring that Z. was being carried by de
fendants for reward. I’lea, that lie was not 
received by them to be conveyed for reward 
as alleged, but as a passenger under a special 
contract contained in a free pass ticket by 
which be assumed the risk of accident. The 
plaintiff replied that the ticket was delivered 
to him in accordance with a certain agreement 
made between defendants and the Niagara 
Falls Suspension llridge (*o.. by which said 
company leased to defendants the right of way 
over their bridge, in consideration of a certain 
rent, and of the right being given to the 
directors of said company to pass over de
fendants’ road free of charge, and without 
any proviso as to the risk of accident : that 
Z. was a director in the company, and the 
agreement in force : that by virtue of it de
fendants were bound to carry /. as such direc
tor. and were so carrying him at the time of 
said accident, and not under the contract in 
the plea mentioned :—Held, on demurrer, re
plication good, being in effect a denial that 
/. was travelling upon such a ticket as set 
out in the plea : and that it was not a depar
ture from the declaration. Woodruff v. Great 
W extern R. IV. Co.. 18 V. (’. R. 420.

---------  Contract with Employer — Net ra
tion.]—1 tedaration, under C. S. V. C. c. 78. 
by the administrator of A., alleging that A. 
was lawfully on the platform at a station 
on defendants’ railway, and defendants so 
negligently managed and drove an engine and 
carriages loaded with timber, along the line 
near said station, that a piece of timber, pro
jecting from said carriages, struck and killed 
the said A. Plea, that A. was a newsboy in 
the employ of C. & C’o.. vending papers on de
fendants' trains, under an agreement between 
V. <k Co. and defendants, which agreement 
provided that defendants should curry C. ik 
Co., their newsboys and agents, on their 
trains, and should not be liable for any injury 
to the persons or property of said C. & Co., 
their newsboys or agents, whether occasioned 
by defendants’ negligence or otherwise :— 
Held, plea good, without alleging that A. was 
a party to or aware of the agreement. Qmvre. 
whether such a contract is to be considered as 
made with the person carried, and if so, as i" 
the effect of his being an infant. Alexander 
v. Toronto and Xipissing R. IV. Co., 33 l". 
C. R. 474.

See Rcttridgc v. Great Western R. W. Co.. 
3 E. ik A .18 ; Farr v. Great Western R. IV. 
Co.. 35 U. C. R. 534.

15. Cask il fut or Improper Construction of 
It ad way.

Negligence Embankment — Jury. \ — 
In an action against a railway company 
for negligence in the construction of their line, 
it was proved that the embankment which had 
given way. and caused the death of the person 
on whose account the action was brought, was 
so constructed that a pool of considerable ex
tent hail formed, in which the drainage of 
till or 70 acres of land would remain and sat
urate the railway track upon occasions of 
heavy or continued rains. The jury—although 
several of the most eminent engineers of the 
Province gave their opinion that the embank
ment was properly and skilfully constructed, 
and the Judge cautioned them against valuing 
such evidence lightly—found for me plaintiff. 
The court refused a new trial on the ground 
of the verdict being against the weight of 
evidence, timid v. Great II extern It. IV. Co., 
Ill C. P. 137.

--------- Fort ion Giving Way—Evidence—
. I at, of God—X(indirection. |—Where an in
jury is alleged to have arisen from the impro
per construction of a railway, the fact of its 
having given way will amount to primft facie 
evidence of its insutliciency : and this evid
ence may become conclusive from the absence 
of any proof on the part of the company to 
rebut it. A railway company, in the forma
tion of their line, are bound to construct their 
works in such a manner as to be capable of 
resisting all violence of weather which, in the 
climate through which the railway runs, 
might be expected, though perhaps rarely, to 
occur. In an action to recover compensation 
for injuries resulting to a passenger from an 
accident caused by the giving way of a por
tion of the railway, it was proved, on behalf 
of the company, that they had always em
ployed skilful engineers in the construction 
of their works, and that the giving way wn> 
caused by a storm of unusual violence. The 
Judge in directing the jury never explained 
to them the effect of such evidence upon the 
question of negligence :—Held, that the jury 
ought to have had their minds distinctly and 
pointedly directed to this question : hut as, 
notwithstanding this nondirection, the verdict 
was in accordance with the evidence, the 
judgment below refusing a new trial was 
affirmed. Great lVr»/rr/i It. II. Co. v. Faw
cett. !» !.. .1. V10. 1 Moo. P. C. X. S. 101. 
1) Jur. X. S. 339.

Roadbed—Defects in.1—Liability of rail
way company for loss of luggage caused by 
defects in roadbed, constructed under contract 
for the government before the acquisition of 
the road hv the defendants. Hate v. Canadian 
Pacific It. IV. Co.. 14 O. R. «25. 15 A. 11 
:W8, 18 S. C. R. «97.

--------- Faulty Construction — Company
Operating Line.]—XVhere n railway crosses a 
public highway at a level crossing, and it 
is open to observation that the highway is in 
a dangerous state, liability will rest upon the 
operating company for resulting accident, 
even although a different company were re
sponsible for the original faulty construct ion 
of the railway roadbed which led to the un
safe condition of the highway. Silbald v. 
Grand Trunk It. IV. Co.. Tremayne v. Grand 
Trunk It. IV. Co.. 19 O. It. 1«4. IS A. It 
184. 20 K. C. It. 259.

See Rroinir v. Il rock ville and Ottawa R. 
IV. Co., 2n r. c. It. 202, ante l (a).

See, also, ante 1 (e).
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XIV. Intersection of Railways.

Appointment of Arbitrators Appeal
i panics—Plan*.]- The order of a Judge

m iniinir arbitrators to settle the terms on 
which one railway shall cross another, under 
I « A 1.-, \ irt. C. S. » s.-s. 15. cannot Is- re-
v r-i'l by the court. That clause is not con- 

m ii' application to companies subject 
Railway Act. The enactments as to 

:iu i>latis in that Act have no application to 
nf intersection, In re Huffalo and 

I limon H. II. Co. and (lirai Written »
R ii. i .. . 14 Ü. i'. R.

— Disagreement — Owner» — Plan — 
i "in/a muttiun—Tender.]—On an application 

1 i In* Rull'alo and Lake Huron R. W. Co. for 
: i|ipointment of arbitrators to arrange for 

inti-rsection with the (iront Western R. 
W * ■».. it appeared that in 1854 a negotiation 
v.is - in. red into between the Buffalo. Brant- 
l■ oil. and (ioderich R. W. Co. ( former owners 
"f ill- applicants’ line) and the Great Western 
It. \V. Co., upon the same question : but no 
agreement was then made, as the latter eom- 
1’iiiv wished the crossing to be under their 
road, which the former would not accede to. 
> iin-in|y the Buffalo and Rake Huron R. 
W. i ". wrote to the Great Western R. W. Co. 
i "i i' -ting a meeting to settle the matter, and
.....""'I tm answer refusing any discussion
mail the adjustment of certain claims by the 

; "tapaity against the Buffalo, Brantford.
: i (mderich R. \\. Co.:- -Held, that such 

n iu-a| was unauthorized, and that a ilisagree- 
«a-nt between the companies as to the point or 
h inner of crossing sufficiently appeared to 
"■"'rant the appointment of arbitrators, 
lb ml. also, that it was not necessary, before 

1 liming a crossing, that the name of the 
<- .11 Western R. \V. Co. should Is- inserted 
i ilie plan and book of reference tiled by the 
applicants, as the owners of land to be taken 
i n h h crossing, or to tender compensation, 
I"' no land was required to be taken, but 
"Illy an easement. 8'. 2 1*. R. 88.

Award Motion against—Appeal—Time.] 
Arbitrators appointed under the Railway 

' 11‘- s °- 18(7 c. 1051 to determine the
pciisatton to Is- paid by the Credit Valley 

K ai I wu y Company to the Great Western Rail- 
.< "inpany in respect of their power of 

;'r,,"i"K the latter railway under s.-s. 15 of s.
1 «he Act. made an award on the 31st l>e- 

«'•■inb'-r. 1877. On the l'Jth February. 1878,
'' Hilary term hud expired, the Great 

""';,,iii Railway Company obtained a rule 
! ‘ l" ','1 aside the award, and also took steps 
' • j p'Ml against it. under s. Ill of R. S. U.

■ 1 ; Id-', within the month after the award.
;l l'0|id for costs, and giving notice 

; ni in mu tij ap|M-ul :—Held, that this was 
"biuission to arbitration within 9 A 

HI «'• 15. or s. 201 of the C. !.. 1*.
' . ’ :|S to enable the submission to lie

111 i I rule of court: and that, even if it 
I "1" the motion for the rule nisi should have 

c Indore the last day of Hilary term : 
'l,c appeal therefrom was too late, 
nig security was not a eommence- 

! ;• upiR-al within the meaning of s.-s. 
8(*mble. also, that the appeal 
MH-tion is confined to arhitra- 

" :iM- lands and their valuation, and 
■ '••nd to an arbitration with regard 
•;rsection of railways. Re Credit 

1 ««d Oreat Western R. IV.

Provincial Crossing Dominion Rail- 
ira g—\p pro ral- Wainr. | When it is neces
sary for a Provincial railway in Ontario to 
cross a Dominion railway, the company de
siring to effect such crossing must procure the 
approval of the commissioner of public 
works for Ontario, as well as the approval 
of the railway committee of the privy 
council of île Dominion : and the railway 
companies cannot, by arrangement, waive this 
provision. Credit Valley It. R". Co. v. (in at 
Western R. IV. Co.. 25 Gr. 507.

XV. Lands and their Valvatiox.
1. Compulsory Expropriation of Lauds.

(a I Generally—Rights and Powers of Com-

Alienation of Lands Taken — Estop
pel.]—Held, that the Grand Trunk R. W. 
Co., under 14 & 15 Viet. c. 51. has no power 
to convey or alienate lands : and certainly not 
lands acquired by them for the purposes of 
the railway, and which were necessary for 
its construction, maintenance, and accommo
dation. Qua-re. as to such power under 
s. 0. c. 06, s. ii. 1,-s. - As iii<- deed from 
the company was not shewn to contain any 
covenant :—Held, in ejectment against them, 
that they were not estopped : and. quwre, 
whether, in any case, they could lie estopped 
in ku<-h an action. Pratt v. Grand Trunk R. 
tV. Co., 8 O. R. 4Iff).

Charter—Striet Construction.]—There is 
a distinction between the rights conferred 
upon municipal corporations and railway 
companies respectively to expropriate prop
erty. the former existing for the public good, 
tile latter being commereinl enterprises only. 
The charters of the latter are therefore more 
rigidly construed than are the powers of a 
municipal corporation. Ilurding v. Township 
of Cardiff. 29 Gr. 308.

Foreshore of Harbour — Statutory 
Right to Take—Conflict with Municipality— 
Jus Publicum—Ooâfii/ip.l—By 44 Viet. c. 1, 
h. 18 (I), i. the Canadian Pacific Railway 
Company “ have the right to take, use, and 
hold the beach and land heloxv high water 
mark, in any stream, lake, navigable water, 
gulf, ur sea, in so far the game shall In
vested in the Crown and shall not lie required 
by the Crown, to such extent as shall be re
quired by the company for its railway and 
other works, and as shall he exhibited by a 
map or plan thereof deposited in tie- office of 
the minister of railways." By 50 & 51 Viet, 
c. 50, s. 5 (D.), the location of the company's 
line of railway between Port Moody and the 
city of Westminster, including the foreshore 
of Burrard Inlet, at the foot of Gore avenue, 
Vancouver city, was rati tied and continued. 
The Act of incorporation of the city of Van
couver. 49 Viet. c. 32. s. 213 (B.C. ). vests in 
the city all streets, highways, &c., and in 
1892 the city began the construction of works 
extending from the foot of Gore avenue, with 
the avowed object of crossing the railway 
track at a level and obtaining access to the 
harbour at deep water. On application by 
the railway company for an injunction to 
restrain the city corporation from proceeding 
with their work of construction and crossing 
the railway :—Held, that, as the foreshore 
formed part of the land required by the rail
way company, ns shewn on the plan deposited
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in tho office of the minister of railways, tin- 
jus publicum to get access to and from the 
water at the foot of Gore avenue was subordi
nate to the rights given to the railway com
pany by the statute 44 Viet. e. 1. s. 1Sn. on 
the foreshore, and therefore the injunction 
was properly granted. City of Vancouver v. 
Canadian Pacific R. TV. Co., 23 S. C. R. 1.

Mining; Lands / n junction.]—See Jen- 
kin» v. Central Ontario R. TV. Co., 4 O. R. i 
508.

“ Owner ”—Person in Possession—Title— . 
Jus Tertii.]—By s. 103 of the Railway Act 
of Canada, 51 Viet. c. 20. the lands which 
may lie taken without the consent of the 
owner shall not be more than 050 yards in 
length by 1(M) yards in breadth. The de
fendants desired to use for their railway a 
tract of land more than 050 yards long of 
which the plaintiff was in possession, and they 
alleged that a strip in the middle of the tract 
was ordnance land of the Crown, and there
fore sought to expropriate two pieces, one on 
each side of the alleged ordnance reserve, 
which latter the plaintiff claimed as his own 
by length of possession :—Held, that the 
scheme of the Act is that the company shall 
deal with the person in possession as owner, 
and if the company propose to disturb that 
possession, it must be pursuant to the powers 
conferred by the Act : the matter of title is to 
be held in abeyance until a later stage in the 
expropriation proceedings. The company can
not, even in the case of defective title, ignore 
the person who actually occupies the land as 
owner, and proceed as if his interest had been 
duly invalidated by legal process on the part 
of the real owner. Though part of the land be 
held by a precarious tenure, yet where there 
is possession of the whole as one property, 
there should be but one set of proceedings and 
one arbitration, and the whole should be dealt 
with under the statute ns the property of one 
and the same owner. Stewart v. Ottawa and 
New York R. TV. Co., 30 O. R. 509.

Powers — Cesser of, on Completion of 
Railway.] See Kingston "ml Pembroke R. 
TV. Co. v. ilurphy. 17 S. C. R. 582. post (c).

Purpose Hu U ding Station — Consent of 
Owner?]— Held, that 40 Viet. r. 04 (D.), 
which empowered the company to hold and 
own land in any municipality through or in 
which the main line or any branch was car
ried for the erection and maintenance thereon 
of stations, sidings. &c.. as might be neces
sary for the purposes of the company, did not 
empower them to expropriate against the will 
of the owner. Kingston and Pembroke R. TV. 
Co. v. Murphy, 11 O. R. 302.

- — Improper Purpose — Acquisition of 
Fee Simple.]—Where the special Act of a 
railway company incorporated the clauses of 
the general Railway Act relating to powers, 
plans, and surveys, and lands and their valua
tion, and also authorized the company, from 
and out of the ores obtained along their line 
of railway, to manufacture iron and steel for 
their own use, and to acquire mining proper
ties by purchase ; and the company had chosen 
a site for a station upon the lands uf the 
plaintiffs, covering a valuable mine of mag
netic iron ore, and called upon the plaintiffs 
to arbitrate, and the plaintiffs were unwilling 
to part with the land :—Held, that the plain
tiffs could not obtain an injunction restrain
ing the company from expropriating the land

In question, even though it were conceded that 
the company knew of the mine, and that it 
was the property of the plaintiffs, for the 
legislature had left the expropriation clauses 
to their full effect, which, in this country, at 
least, enables the company to acquire the fee 
of the land. Aliter, if it were proved that 
the company were acquiring the land not for 
the purposes for which the powers were given, 
but for some collateral object, as. for ex
ample. with the object of afterwards selling it 
to a third party. Semble, that if it should 
afterwards appear that such a scheme was 
actually in contemplation, and had been car
ried out, means might be found to frustrate it. 
Jenkins v. Central Ontario R. TV. Co., 4 0.
R. 593.

--------  Improper Purpose—Injunction.]—
Where a railway company gave notice of their 
intention to expropriate certain lands ad
joining their lines, but which were not re
quired for building any of their works upon, 
and the evidence shewed grounds for sup- 
iosing that the powers were to be exercised 
or other than those purposes which the rail

way laws of this country permit and allow 
Held, that they should he enjoined from pro
ceeding with the expropriation. At A on v. St. 
Catharines and Niagara Central R. TV. Co., 
10 U. R. 469.

-----— Taking drawl.) — The Northern
Railway Company of Canada have no power 
to take land compulsorily under s. 7. s.->. 
or s. 2. s.-s. 10, of the Railway Act of ISOS, 
incorporated in their special Act 38 Viet. c. 
65 (D. ). for the purpose only of obtaining 
therefrom gravel or other material for the 
repair or maintenance of their road, because 
these sections do not confer compulsory 
powers to take land. Nor have they <urh 
powers under s. 0. s.-s. 38 and 30. of the Rail
way Act of 1S70. because that Act does not 
apply to their railway. Semble even if com
pulsory powers are conferred by s. 9, s.-s. 10, 
of the Act of ist:s. that the powers art to 
take materials only, not the land itself, as was 
attempted in this case. Rc IVo/ion and 
Northern R. IV. Co., 5 (>. It. 550.

Semble, that a purchase of land for a gravel 
pit, under 18 Viet. c. 170. s. 20, is to In* gov
erned by the same proceedings as purchases 
of other lands bv the company. 1 fitchrll v. 
Great Western R. TV. Co.. 35 V C. It. 159, 
note a. See S'. C'„ 38 U. C. It. 471.

Quebec Law.] — See Quebec, Montmor
ency, and Charlevoix R. IV. Co. v. Gibsons, 
29 S. C. It. 340.

Resuming Title to Lands Taken.1 —
See Jessup v. Grand Trunk R. IV. Co.. 7 A. 
It. 128: Kric and Niagara R. TV. Co. v. 
Rosseau, 17 A. R. 483.

Right to Take Part of Block -Church 
—Injunction.]—The plaintiffs were incorpor
ated under 37 Viet. c. 91 (O.) for the pur
pose of building a cathedral, and wen1 the 
owners of a bloek of land enclosed within one 
fence, and bounded on three sides with streets, 
known as the cathedral or chapter bon» 
block, upon which they had erected a chap
ter house as part of the cathedral, and had 
leased other portions, hut for want of funds 
the other part of the cathedral was not pro
ceeded with for some years. The defendants, 
in constructing their railway, required part of 
the block, which would cut off a part of the
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catin-lirai, when erected, lor their line, and 
took possession of it. but the plaintiffs, under 
11,,. , m iimslunevs, declined to sell or convey,

,,1-ii uate ns to the value of, anything less 
i lia h ill-' whole block. In an action to 
i ,,n | I ill.' railway company to take the whole 
ai l .Insist from their proceedings as to part 
„iih Held, that the block of land was set 
ai irt for cathedral purpose, and had not, by 
anv default of the plaintiffs, lost that dis- 

ecclesiastical character, and an in
junction was granted against the railway 
taking a part only, as in Sparrow v. Oxford, 

li. XV. Co., - 1». M. « (1. U4. It was 
contended by the plaintiffs that the defend- 
iini-. inning"taken possession. could not with
draw, hut must take the whole block :—Held, 
iIni' ilie mere going into possession of part, 
all In-ugh a high-handed act on the part of 
tin- defendants, did not necessarily commit 
tln-tn i" the purchase of the whole, and that 
the defendants should have the option to take 
the whole or withdraw, and pay all damages 
and o»ts sustained by the plaintiffs. But see 
oil \ Ô1 Viet. c. lit. s. 4 (L>.) Cathedral of 
lhr Holy Trinity v. West Ontario Pacific R.

I O EL ML
Statutory Vesting. I—The Acts vest tin- 

land in the company, and not merely an ease
ment or right of way over the roadway. 
.1 nylin v. Mickle, 30 C. 1*. 72.

Title of Company- Proof of.]—Where 
land had been taken by the Great Western 
K W. I 'o. for the purpose of their railway

: .1er :• Viet. c. 81. s. 30, and 10 Viet. c. 00, 
tin i.impnny. in ejectment brought by them, 
i .in i. I> on the title ac(|uired thereby, and are 
: i driven to prove strictly the title of their 
gnini'.rs. a rent Western li. IV. Co. v. Lutz,
[‘,■2 r. !'. 100.

>' - » ity of 'Toronto v. Metropolitan It. IV. 
t'o., :;i u. k. 307, post Street Railways.

(lit Com pensât ion.
Action for -Rond—Award.]—See Munson 

x. ItoLu tsun, 44 V. C. R. 323.
Defence — Previous Conveyance.] 

In 1854 the plaintiff, in consideration 
ef ilôt» fis., conveyed certain land to the 
\\ "i.dM'.i k and Lake Erie Railway Company 
f. r th. ir track across his farm, which they, 
idler d.’ing some work on it, abandoned, anil 
the a h it iff in 1855 retook possession, and 
continued to Jiold it for more than twenty 

In 1872 defendants were incorporated 
I'.v 3Ô Viet. c. 53 (O.l, which empowered 

tire the lands and roadway of the 
" 1-tock and Lake Erie Railway Company : 
and by 3ti Viet. c. 88. s. 1 (O.), in amend- 

• ' 1 ! that Act, it was enacted that after
' living the said lands, &e., they were to 

■ litlnl to all the rights over the same 
' ' '!"'*■ possessed by the said company. In 

|S| •• without having attempted to acquire the 
1 these statutes, they, with full 

k 'edge of all the circumstances, dealt with 
1 i .I iff as the owner, went to arbitration 
" ' ' him, and received possession on execution 

■ arbitration bond; and $374.40 was 
1 i d to the plaintiff as compensation:— 

■I that the plaintiff was entitled to recover 
award, the previous conveyance to the 

1 ''in''any forming no defence. Parsons v. 
/',w, ir and Lake Huron R. IV. Co., 28

--------  Tender of Conveyance.] — A land
owner to whom compensation has been award
ed for land taken by a railway company, un
der the Railway Act, C. S. C. c. 00, cannot 
sue upon the award la-fore tendering a convey
ance of the land. A plea to such an action, 
that no such conveyance had been executed 
or tendered, was therefore held good. 1'nu tlira 
v. Hamilton and Aorth-Wcstern li. IV. Co., 
41 U. C. R. 187.

Amount of — Ascertainment — Date of 
Taking.]—In fixing compensation to a land 
owner for lands expropriated for a railway, 
the rule is, to ascertain the value of the land 
of which it forms a part before the taking, 
and the value of such land after the taking, 
and deduct one from the other, the difference 
thus arrived at being the actual value to the 
owner of the part taken. Rule laid down in 
Re Ontario and tjuebec R. W. Co. and Tay
lor, G U. R. at p. 348, followed. The “ tak
ing ” is properly fixed ns at the date of tin- 
company giving notice to the land owner of 
their intention of taking the land: and it is 
not correct to say that the value of the lands 
should he taken as of a date prior to knowl
edge of intention to construct, or in anticipa
tion of the construction of the railway. James 
v. Ontario and (Judex li. IV. Co., 12 O. R. 
G24.

Held, by the court of appeal affirming the 
judgment in 12 O. R. *524. that in ascertaining 
the compensation to he made to a land owner 
for land expropriated for a railway under R. 
S. C. c. It Hi, s. 8. the value of the part taken 
(as well ns the increased value of the part 
not taken, which by s.-s. 21 is to he set off) 
must Ik- ascertained with reference to the 
date of the deposit of the map or plan and 
book of reference, under s.-s. 14 (or in this 
case with reference to the date of the notice 
or determination to expropriate l, and, there
fore, such value should include an increase 
which may have been caused by. or i< owing 
to, the contemplated construction of the rail
way. X C., 15 A. R. 1.

--------  Ascertainment — Deference.]—'The
remedies pointed out by statute for settling 
the claims of land owners to compensation for 
lands tukey becoming ineffectual, the court 
will direct a reference to the master for that 
purpose. Malloch v. (Jrand Trunk H. IV. Co., 
ti tir. 348.

--------  Ascertainment—Reference—Powers
of Master.]—Instead of proceeding under the 
statute to ascertain the amount to be paid 
to the owner of lands taken for the purposes 
of a railway, the parties consented to a de
cree referring it to the master to ascertain and 
settle the amount payable by the company 
“ for compensation or damages for the lands 
. . . taken or to be taken ” by the com
pany ; the master to have all the powers of 
an arbitrator under C. S. C. c. 0G, but to act 
as master, with a right to either party to ap
peal :—Held, that under this reference the 
master had no authority to award compen
sation to the owner for the severance of one 
portion of the property from the other, or on 
account of access to a spring being obstructed, 
nor for increased risk of fire to the premises 
of the owner, nor for lands injuriously af
fected in any way but not taken. Cummins 
v. Credit Valley ii. IV. Co.. 21 Gr. 102.

-------- Benefit to Remaining Land—Deduc
tion.]—Where arbitrators are appointed to 
award compensation for lands taken for the
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purposes of a railway ami to assess the <1>im- 
ages sustained by the proprietors by reason 
of the severance of the lands, they may pro
perly take into consideration the increased 
value to the estate by reason of the construc
tion of the railway, although lienetited only 
in the same way as oilier farms in the neigh
bourhood through which the railway does not 
pass ; as also the increase in value by reason 
of ihe probable location of a station at a town 
in the vicinity of the lands, which the com
pany had bound themselves to place there 
in consideration of a bonus paid by such town. 
7.V Credit \ utley It. 11". t o mm Sprayne, ffl
Or. 28L

-------- Cut tiny Trees -hanmyr to Itcmain-
iny Lund—Xotier. | —The right of a railway 
company to cut down trees for six rods on 
each side of the railway under the Consolidat
ed Railway Ad. 1*7'.*. s. 7. s.-s. 14. i< entirely 
distinct from their right to expropriate land 
for tlie road. If compensation can be claimed 
for it. it must be distinctly demanded by the 
notice :—Held, therefore, that an award was 
bad in allowing compensation to the owner of 
lands expropriated for the damage that might 
accrue to the owner by the possible exercise of 
such right, y un-re, whether, under the Con
solidated Railway Act. 1*7'.*. more than the 
value of the land actually taken can lie allow
ed. as the Ai t does not contain a section equi
valent to s. 7 of R. S. < *. 1*77 c. 1»m. and s. Ô 
of C. S. C. e. tMi. giving compensation for dam
ages to lands injuriously a fleeted. Semble, 
that where a parcel of land is severed by tia
ra il way the actual value is the difference be
tween t la- value of iIn- land of which it forma 
part before the expropriation, and the value 
to the owner of the remainder after the expro
priation. Held, that the possible damage to 
bush land from greater exposure to winds and 
storms, and the greater liability to injury by- 
fire by reason of the working of the railway, 
were contingencies too remote to be considered 
in estimating the amount of compensation 
where there were no buildings to be endanger
ed. The notice by the railway company in
cluded compensation “ for such damages as 
you may sustain by reason or in consequence 
of the powers above mentioned —Held, suffi
cient to allow the arbitrators to award dam
ages resulting to the owner from the expro
priation. In re Ontario and Quebec It. IV. 
Co. mill Taylor, Il O. R. off*

— — Hi yi ceint inn u f Luml—Tarin Cross- 
iny.\—"'here land expropriated for govern
ment railway purposes severed a farm, the 
owner, although not at the time entitled to a 
farm crossing apart from contract, was held 
entitled to full compensation covering the 
future as well as the past for the depreciation 
of his land by the want of such a crossing. 
tinny v. I lie Queen, 17 S. C. R. ffll. See ôff 
Viet. e. ff.S. s. .‘I; I »7inu v. The Queen. 17 S. 
C. R. 1.

—------- iJe/n-i dation of Itnnniniiiy Land.]
—Arbitrators appointed to assess the damages 
sustained by land owners whose lands have 
been taken for railway purposes, have a right 
to take into consideration matters other than 
the value of the mere quantity of land taken. 
Where, therefore, arbitrators allowed a sum 
“for depreciation to farm generally by the 
permanent occupation of the land as a rail
way." the award was held valid, tirent II i nt
ern It. IV. Co. v. Warner, 1!* (Jr. Til Ml..

--------  Txeess. | — The court set aside
awards made under !• Viet. e. 81. as to com
pensation to be paid to persons whose land 
was required for the Croat Western Rail
way; the sum awarded being so excessive as 
to shew clearly that the arbitrators had disre- 
garded the direction of the statute, to consider 
the benefit conferred on the property as well 
us the damage done, tirent Western It. 11 
Co. v. Ituby. Iff l . C. R. 100.

Award held objectionable for the excessive 
compensation given. firent Western It. IV. 
Co. v. Ho,Ids, Iff C. C. R. 183. Sec also 
Great W i stern It. IV. Co. v. lJuuyuU. ib.

The award was set aside: 1. Because the ar
bitrators, in valuing the land, which bordered 
on water, allowed a large sum for the water 
frontage, to which the owner had no legal 
or equitable right, but merely a supposed 
daim upon the favourable consideration of 
the government to grant it to him. ff. Be
cause the award did not transfer any Midi 
claim to the company, if the arbitrators could 
legally have allowed for il. y mere, whether 
the sum awarded was not so extravagant as in 
itself to vitiate the award. In re Miller and 
Lieut Western It. It. Co., 18 U. R.

An award cannot he impugned on the ground 
of excessive damages on tin- affidavit of one of 
the arbitrators, in which he gives no data or 
basis for calculation to support his opinion 
against tin- majority. In re Great IV- stem 
It. IV. Co. und t'liuurin, 1 V. R. ff8S.

I'pon a petition under ÎW Viet. c. 1.Ï (U. i 
for the review of awards made against a rail
way company for compensation for land taken, 
on the ground that the sums awarded were ex
cessive, the evidence as to value lieing con
tint ing. the awards were upheld. yun*re, ns 
to the admissibility of affidavits on such an 
application. The intention of the statute was 
not in make the Judge appealed tn a substitute 
for the arbitrators, or to permit him to re
verse their finding as to amount, on the weight 
of evidence merely, where a similar verdict 
could not lie set aside for excessive damages. 
Some misconduct, legal or otherwise, or the 
disregard of some legal principle, must be 
shewn. One of the arbitrators, an old resi
dent and well acquainted with the locality, 
protested against the waste of time involved in 
taking the evidence of many witnesses having 
much less knowledge of the value of the land 
than himself, and in the end. having received 
the evidence, refused to give up his own judg
ment to that of such witnesses ;—Held, that 
lie eon Id properly do so. Where the company 
desired to take land, as authorized by s. 129 
of C. S. C. c. tlli. for an extension across three 
lots of their original line, which was in opera
tion:—Held, that the arbitrators were not re
quired to take into consideration tin- addi
tional value conferred on such land by the 
original construction of the railway. The in
tention of tin- Act is. that when the tu t pro
posed to he done, whether original construc
tion or proposed deviation, gives increased 
value to the land, tin* owners must allow for 
such increase. In re Cunuda Southern It. IV. 
Co. und \orrull, 41 I ", < '. R. 1!*T>.

See Xorcnll v. Ciinndu Soul hern It. IV. t’»., 
.1 A. It.18 : Great W estern It. IV. Co. \ . Win
ner. Ill (Jr. ."itMi ; Cummins v. Credit I alley R. 
IV. Co., ffl (Jr. Riff.

-------- Interference on Appeal.1—See The
Qinvn v. Paradis, The Queen v. Itcaulieu. Hi 
S. C. R. 716; The Queen v. Charland. ib. 721.
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- Mandamus to .Settle — Application
Till' | The owner of land ta' ' ‘ a 
.iy. is entitled to compensation he
.! \ must proceed to settle tin lit

inder R, 8. C). 1877 c. 105, if
. in not, the proper course is to ii| 1 a

miiii'hinius. On such application ml
in the absence of proof to the :y,

i.1 hoi he proved : it is siillicient i ip-
I*!i<f»nt swear that he is the owner ol ml
1.11.. 'ii Ihmorcst v. Midland It. It 111
r ii. 75.

Taking for Grarcl — Ope of j
llmlmill—Form Crossing.] — Wliei is
1.1ken hy a railway company for tin >se

u-ing the gravel thereon as ha lie
owner is only entitled to compensâti< lie
land so taken as farm land where tl no
market for the gravel. The compel! to
1.. ' paid for any damages sustained I on

anything done under and hy nutlioi It.
s. t r. :t!i. >. s.-s, (i>I, or any < ct
i"'peeling public works or governn il-
uays. includes damages resulting to nd
from ilie operation as well as from m- !
struct ion of tin* railway. The right ve
a farm crossing over one of the go nt
railways is not a statutory right, in
a warding damages full compensâtioi he
future as well as for the past for tin of
a fann crossing should lie granted. v.
Tin i,ni" ii. 17 S. C. It. 1. See Guo he , 
t/ii' i a. ib. 50.

Election to Dispense with—J of
.'hi11xxi,r in Title.\—s., being the of
lands through which the defendant ed
i" imiId their road, agreed to give he j
right of way, and the company, with it-
t"ii permission, took possession with in- j
I'-'ii-ation and constructed their road, ml
! :• i'' this time I>een in uninterrupte »s- I
'!"'! for more than ten years. The If.
claiming under S., now demanded c in- 1
i mu and obtained a mandamus nisi t ed
i" arbitration under the Railway Act............
IV ! that the plaintiff was not entitled : that 
s having the right to accept any or no com
pensation, and having elected to take none, ; 

"iiipuny then became entitled to the lands, j 
' I ilm plaintiff could not succeed. Thomp- j 

■I \. Canada Central It. IV. Co., 5 O. R. 13(5. j

Enforcement of Judgment tor—Lien ! 
' <'• Injunction.] — Held, that where n 

railway company had failed to pay the bal- 
"inpensation awarded to land owners 

111 —"lance with a judgment obtained for 
i1"' -ame. although they had entered into pos- 

--I ii and were operating their railway over 
1 "Is. the land owners were entitled to an 

' 'I' ' luring them to have a vendor’s lien 
’’ lands for the amount, with such pro- 

- as were necessary to realize by means 
I' : luit they were not entitled to an 
'ii to restrain the defendants from
- the railway on the lands, nor to an 
i delivery up of possession. Allgood
m m and I (aldington R. \V. Co., 33 
"I- 'listingiiisjied. Lincoln Taper 

st. Catharine* and Niagara C’en- 
»'• < ».. I'd O. R. 100.r It.

Interest — Confirmation of Title — Dili-
''h a petition to the superior court

it a railway company Ik* ordered to 
lie hands of the prothonotary of the 

' "*irt a sum equivalent to six per 
1 'he amount of an award previously 

: m court under s. 170 of the Railway

Act, and praying further that the company 
should Ik* enjoined and ordered to proceed to 
confirmation of title with a view to the distri
bution of the money, the company pleaded that 
the court had no power to grant such an 
order, and that the delay in proceeding to con
firmation of title had In-ell caused by the peti
tioner, who had unsuccessfully appealed to the 
higher courts for an increased amount : — 
Held, that by the terms of s. 172 of the Rail
way Act it is only by the judgment of con- 
livmution that the question of additional inter
est can be adjudicated upon. Held, further, 
that, assuming the court had jurisdiction, un
til a filial determination of the controversy as 
to the amount to In* distributed, the railway 
company could not lie said to Ik- guilty of 
negligence in not obtaining a judgment in eon- 
drmation of title : Railway Act, s. 172. l /- 
lantic and \ orth-Wcst It. IV. Co. v. Jiiduh, 
23 S. C. It. 231.

--------- Date of Commencement.]—Interest
is properly allowed to the land owner on the 
amuuiii of his compensation from the time of 
the taking to the time of the award, .lame* 
v. Ontario und Quebec It. IV. Co.. 12 « ». R. 
«24.

--------- Rate of.]—Money was paid into a
bank under the Consolidated Railway Act, 1871) 
( 1>. ). s. 1», s.-s. 28, and an order for immediate 
possession of lands expropriated by the com
pany was made by a Judge under the sub
section, and an award of compensation was 
made subsequently : — Held, that the land 
owner was entitled to interest on the amount 
awarded him only at the rate allowed by the 
bank on the money paid in and not at the 
legal rate. He Taylor and Ontario and Que- 
bee R. IV. Co., 11 V. R. 371.

An order was obtained for immediate pos
session of land under the Consolidated Rail
way Act. 187'.» 11». i, and money was paid into 
a bank under the same Act by the company :— 
Held, that the land owner was entitled to in
terest upon the amount subsequently awarded 
him from the date of the award, only at the 
rate allowed by the bank upon a deposit and 
not at the legal rate of six per cent. Re Lea, 
21 C. L. J. 154, followed. Itv Thilbrick and 
Ontario and Quebec It. IV. Co., 11 1*. R. 373.

--------- Right to—Payment into Court.] —
I’., the owner of land required for the Canada 
Air Line Railway, having refused the sum 
tendered by the company, an arbitration was 
had. The arbitrators awarded him $8< n », and 
settled the costs of the award at $31. This sum 
lie refused to receive without his costs and in
terest from the date of the award ; whereupon 
the company paid it into court with six months' 
interest, under 16 Viet. c. '.»'.». s. 7. and a no
tice was published ns that clause directs. V. 
then applied for a rule upon the company to 
shew cause why the money should not Ik- paid 
to him, with interest and costs of the arbitra
tion, and why they should not join in the con
veyance. or give an undertaking to secure the 
construction and maintenance of a farm 
crossing, which the award provided for :— 
Held, that the application must be refused, 
for that the company, having taken all proper 
proceedings under the section mentioned, had 
acquired the title, and had nothing more to 
do ; and the applicant's proper course was to 
file his claim and apply as the section pro
vides. In re Foster und Great Western It. 
IV. Co.. 32 V. C. It. 1«2.

^



5951 RAILWAY. 5952

The money awarded for land taken for the 
Great Western Railway having been paid into 
court by the company, with six months’ in
terest, and it living from no fault on their part 
that the claimant did not receive it within 
the six months, the court discharged with costs 
a rule calling upon them to pay further inter
est ; and it was referred to the master to re
port as to the claims filed, and the right of 
the applicant to the money. »S. C„ ib. 5U3.

Offer Subsequent Arbitration — Time 
for Making Award — Reference back.] — D. 
brought an action to compel a railway com
pany to arbitrate to ascertain the value of 
certain land taken for the purposes of the rail
way company, and after the service of the 
writ the company served a notice to arbitrate, 
and alter arbitration an award was made by 
two of the arbitrators, but was subsequently 
set aside by the court as invalid. 1>. then 
proceeded with his action, and the railway 
company pleaded that the arbitrators had fixed 
a time for the making of the award, but did 
not make any within the time limited, and did 
not enlarge the time, and that therefore the 
sum of IU offered by the railway company 
before proceedings taken had become the 
amount of the compensation. The Judge 
found on the evidence that no time had been 
lixed by the arbitrators for making the award : 
—Held. that, as the parties by their pleadings 
had placed themselves upon an issue as to 
whether the arbitrators had fixed a time or 
not. and as that issue was found in favour of 
the plaintiff, the sum of $400 offered had not 
become the compensation to be paid ; and a 
reference back was ordered. Demorest v.
Grand ■/.</« tkm U . Co., l" O. B 615.

Offer to Mortgagee — Amount Charge
able — Redemption. | — A mortgagee of land, 
part of which was taken by a railway com
pany, was offered £HNl as compensation for 
the land so taken, which he refused : and 
the matter having been referred to arbitra
tion, £30 only was awarded. On a bill tiled 
to redeem : — Held, that, under the circum
stances, lie was chargeable with the sum awar
ded. and no more. Gunn v. McDonald, 11 Ur. 
140.

Payment — Condition Precedent to Pos
session.] — See Corporation of Parkdale v. 
West, 12 App. Gas. 008» post (e).

Payment out of Court—Notice.]—When 
money has liven paid into court ns the value of 
land required by a railway company, t h. ■ court 
will not upon an ex parte motion order it to 
be returned to the company. In re Ontario, 
Simcoc, and Huron R. if. Co. and Cotton, 4 
tir. 101.

See Caicthra v. Hamilton and North-West-
« m R. W. CeH 41 V v. u. 187.

-------- Order—Appeal.]—An order granted
under the Railway Act. R. s. 0. c. 109, 
s. 8 (311, by a Judge in chambers for payment 
out of money deposited by a railway company 
as security for land taken for railway pur
poses, is not appealable as a proceeding insti
tuted in a superior court within the meaning 
of R. S. G. c. 13.1. s. 28. Canadian Pacifie R. 
IV. Co. v. Little Seminary of Ste. Thérèse, 10 
». C. II. 000.

A Judge making an order under s. 105 of 
the Horn in ion Railway Act, 51 Viet. c. 20, for 
payment out of court of compensation moneys,

acts, not for the court, but as persona desig- 
nntn by the statute ; and no appeal to a divi
sional court lies from his order. Canadian 
Pacific R. W. Co. v. Little Seminary of st*> 
Thérèse. If, S. C. R. ««Mi. followed. Re To
ronto, Hamilton, and Huffalo R. IV. Co. mid 
Hcndric, 17 P. R. 100.

Refund of Money— Diligence.1 — A rail
way company took possession of and built their 
road across a plot of land of the plaintiff, who 
instituted proceedings to compel payment there
for. Under the decree a sum of $1,800 was 
found to lie the value of such plot, which sum, 
together with interest and costs, was paid by 
the company in order to prevent the land be
ing purchased by a rival company ; and three 
years afterwards they applied on petition to 
have a portion of such purchase money re
funded. on the ground that another railway 
company, whose rights had been assigned to
them, had previously paid a prior owner of 
the land for a portion thereof. The court re
fused the relief asked with costs, on the 
ground, amongst others, that the company, had 
they exercised due diligence in the matter, 
might have become aware of such prior pur
chase and payment. Humble v. Cobourg and 
Peterborough R. IV. Co., 29 Gr. 121.

Right to Compensation -Doubt as to 
Ownership—Title- Reference.] — A railway 
company took possession of certain lots in a 
city, under tin- compulsory powers in their 
Act of incorporation, hut omitted to take any 
steps to ascertain the amount of compensation 
to lie paid therefor. After a delay of some 
years the owner of the property filed a hill to 
enforce payment of compensation, when the 
company objected to the title on the ground 
that prior to the company taking possession 
the plaintiff haul disposed of the property by 
lottery, and tin- company therefore felt unsafe 
in settling with him. and were not aware who 
were the persons really entitled to compensa
tion. It npiieared in evidence that nothing 
had been done to validate the title of the pur
chasers at such lottery as directed by the sta
tute (27 & 28 Viet. c. 32.1 The court there
fore decreed a reference to inquire as to the 
title of the plaintiff, when, if it should appear 
that the plaintiff could make a good title, the 
master was to settle the amount of comiieusa- 
tion (being the present value of the lundi, 
which was to lie paid by the company to the 
plaintiff, together with his costs of suit. 
Scanlon v. London and Port Stanley R. IV. 
Co.. 23 Gr. 55V.

--------- Mortguycc.]—A mortgagor does not
represent his mortgagee for purposes of the 
Railway Act of Ontario, and is not included 
in the enumeration of the corporations or fier- 
sons who under s. 13 of R. S. O. 1887 c. 170 
are enabled to sell or convey lands to the 
company. He can only deal with his own 
equity of redemption, leaving the movtgagi-e 
entitled to have his compensation for lands 
taken separately ascertained. In re Toronto 
Utlt Line R. W. Co., 20 O. R. 413.

A railway company took possession of cer
tain lands under warrant of the county court 
Judge, and proceeded with an arbitration with 
the owners as to their value. The lands were 
subject to a mortgage to the plaintiffs, who 
received no notice of, and took no part in, the 
arbitration proceedings, and gave no consent 
to the taking of possession. An award was 
made, but was not taken up either by the rail-
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wav company or the owners. The plaintiffs 
hr'iurht this action against the railway com- 

ainl the owners for foreclosure, offering 
a iti* ir claim to take the compensation axvard- 
"I. ' I release the lands in the possession of 
the railway company :—Held, that the railway 
mini'.my were proper parties to the action, 
and tlat the plaintiffs were entitled to a 

.■I:: .cut against all the defendants with, in 
new of the offer, a provision for the release 
of the lands in the possession of the railway
* 'oil ; ; .my mi payment to the plaintiffs of the 
amount of the award. I'er Osier and Mac-

JJ. a Suit taction 95 of e. 90, R. s.
o i . 170. applies only where the com
pensation has been actually ascertained and 
paid into court. Scottish American Invest
in' nt Vo. v. Prit tie, 20 A. It. 398

Mortgagor—Conveyance of Equity.] 
- See Farr v. Howell, 31 O. It. 093.

Truant for Vcors.l—A railway Act 
provided that the company should make satis
faction “ to all persons and corporations in- 
tcr- -led " in any lands which should he taken 
under the powers given, and should agree with 
the " owners or occupiers respectively,” touch
ing the compensation to he paid to them : — 
IMd. that a tenant for a term of years waa 
win,mi the Act, and might maintain trespass 
■viiiiM defendants, who had entered, having 

i" nsated only the owner in fee. Johnson 
v. Ontario, Simcoc, and Huron R. IV. Co., 11 
V C. It. 240.

Tenant for Years—Remedy—Estop- 
I'd. | The Grand Trunk Railway passed 

-h Inml of which C. was owner, and the 
iff a tenant for years. In 1853 an arbi

tration was held to determine the sum to lie 
* <'.. and the plaintiff, being appointed 

.nil!tutor on his behalf, concurred in an 
i ' n l. -aying nothing then of his own claim, 
but iu ls.M. more than six months after the
• Miipnny had taken possession, he brought

- Held, that the action, if nmintain- 
hlOUght tOO late; and that his 

remedy, if any. was by arbitration. Quære, 
"b"thcr the arbitration clauses of 14 & 15 
V. .'■! extend to tenants for years. Rem* 

ihai the plaintiff, by his conduct, had es- 
t"l l"d himself from any claim. Detlor v. 

Trunk R. IV. Co., 15 U. C. R. 595.
Time Limitation.]—The right to 

-aiion for land taken by a railway 
n>n i my is not barred short of twenty years, 

not barred by the claimant’s title to 
d being extinguished by reason of the 

tab v company having been in possession for 
t-n ars. Ross v. Grand Trunk R. IV. Co., 
1" »*. |£. 447.

Time Limitation — Conveyance of 
111 l.ot. | -Where there is a right against

company to compensation for land 
hike» for railway purposes, such lands form- 

- rt of a block of land owned by one per- 
■ conveying away of the whole of such 
•i not of itself carry the right to com- 

[ ' mi. The right to compensation is not
' "util the expiration of twenty years 

" time the land is entered upon and 
' r railway purposes. Ross v. Grand

B. W. Co.. 1(1 O. li. 447, followed.
Grand Trunk R. IV. Co., 21 O. R.

Sec nrity for Payment—Liability of 
.1 icard.]—The plaintiff owned land

required by the Canada Southern Railway 
Company, who obtained an order under the 
Railway Act, C. 8. C. c. 68, a. 11, <. 21,
for immediate possession, and the defendants 
became sureties by bond for payment to the 
plaintiff, within one month after making the 
award, of the comi>ensation to lie awarded. 
The award directed that the company should 
within one month pay $1,(144 for the land 
taken, and also the further sum of $400, un
less the said company should not give to the 
plaintiff license to remove from off the line of 
railway, and nt any time within five months 
from the award, the dwelling house occupied 
by him and standing on the land : —Held, that 
defendants were not liable for this $400. their 
obligation being limited to the sum which 
might be awarded ns compensation for the 
land and be payable unconditionally within 
a month. Murray v. Thompson, 5 U. C. It. 
28.

See post 5.

(c) Filing Plans. 
fSee (12 & 03 Viet. c. 37 (D.t] 

Necessity for—Deviation—Completion of 
Road.]—A company built their line to the ter
minal mentioned in the charter and then wish
ed to extend it less than a mile in the same di
rection. The time limited for the completion 
of the road had not expired, but the company 
bad terminated the representation on the board 
of directors, which by statute was to continue 
during construction, and had claimed and ob
tained from the city of K. exemption from 
taxation on the ground of completion of the 
road. To effect the desired extension it was 
sought to expropriate lands which were not 
marked or referred to on the map or plan 
filed under the statuteHeld, affirming the 
judgments in 11 O. It. 382, 582. that the statu
tory provision that land required for a rail
way shall be indicated on a map or plan filed 
in the department of railways, Itefore it can 
he expropriated, applies as well to a deviation 
from the original line as to the line itself, 
and the company, having failed to shew any 
statutory authority therefor, could not take 
the said land against the owners' consent. 
Held. also, that the proposed extension was 
not a deviation within the meaning of 42 Viet, 
c. 9, s. 8. s.-s. 11 (D.l ; that the road auth
orized was completed as shewn by the acts of 
the company, and upon such completion the 
compulsory power to expropriate ceased. 
Kingston and Pembroke R. W. Co. v. 
Murphy, 17 8. C. R. 582.

-—;  Deviation—Notice—Warrant—Jur
isdiction—Injunction. | I'nder the Railway
Act of Ontario, It. 8. O. 1887 c. 170. n railway 
company, haying filed an original plan shew
ing the location of its line, and desiring to ac
quire other lands compulsorily for the purpose 
of an alteration from the original location, 
however small the deviation may be. must 
file, under s.-s. 7 of s. 10, a plan of the pro
posed deviation. Semble, under the Domin
ion Railway Act this requirement must also 
be observed. The notice required by s.-s. 1 
and the certificate of a surveyor under s.-s. 
2 of s. 21) of the Railway Act of Ontario 
should state in cash the sum which would be 
a fair compensation for the lands to be taken 
and damages. And where a railway com
pany, without having filed any plan of a pro
posed deviation, applied for and obtained from
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11 county court Judge a warrant for possesion 
on a notice in which, in addition in a sum 
in cash, certain crossing* and station jirivi- l 
leges were offered as compensât ion for the j 
land and the damages, and which was ac
companied hy a surveyor's certificate that the 
sum offered was a fair compensation therefor:

Held, that the foundation of the Judge's 
authority to issue a warrant rested on a 
proper compliance hy the railway company 
with the above sub-sections, and that lie had j 
acted herein without jurisdiction. The high 
court of justice has power to restrain railway I 
companies from acting upon warrants so oh- I 
tabled, and it is not necessary to proceed by 
certiorari, lirooke v. Toronto Hat Line R. 
ll. Co., _I O. li. 101.

Order of I‘h il way Committee.]— i 
Held, that an order of the railway commit- | 
tee of the privy council, under s. 4 of 4*> ' 
Viet. c. 24. does not of itself, and apart from i 
the provisions of law thereby made applicable I 
to the case of land required for the proper 
carrying out of the requirements of the rail
way committee, authorize or empower the | 
railway company on whom the order is made j 
to take any person’s land or to interfere with ] 
any person's right :—Held, that such provi- ; 
sinus of law include all the provisions con- j 
tabled in the Consolidated Railway Act. 187'.». j 
under the headings of “ Plans and surveys " 
and “ Lands and their valuation," which are 
applicable to the case : the taking of land and 
the interference with rights over land being ! 
placed on the same footing in that Act. When j 
a railway company, acting under an order of i 
the railway committee, did not deposit a plan 
or hook of reference relating to the alterations 
required by such order:- field, that they were 
not entitled to commence operations. Held, 
further, that under the Act of 1870. the pay
ment of compensation by the railway com
pany Is a condition precedent to their right of 
interfering with the possession of land or the 
rights of individuals. Jones v. Stanwtead 
It. W. Co., L. R. 4 I*. ('. 08. distinguished. | 
Judgment in 12 S. <\ R. 250 affirmed : judg
ment in _12 A. R. 303 reversed : judgment in 
8 O. R. fit) affirmed: judgment in 7 < ». R. 27»» 
affirmed. Corporation of Parkdale v. Wist,
12 App. Cas. <102.

Sec Ontario ami Sault file. Marie R. IV. j 
Co. v. Canadian Pacifie R. IV. Co.. 14 <). It. | 
432: Quebec, Montmorency, and t'hnrlcvoix 
R. IV. Co., v. Oibsone, 20 S. C. R. 340.

(d) Government Lands.

Ordnance Land* -Acquisition Free from 
Lien.]—The Ontario, Simcoe. and Huron 
Railway Company < afterwards changed to 
“The Northern Railway Company of Can- ! 
ada"), in the course of the construction of ' 
their roadway, acting in assumed and alleged 
pursuance of the powers conferred on them ! 
by their charter, entered upon and took i 
lossession of certain government lands held ; 
>.v the principal officers of Her Majesty's 1 
ordnance for ordnance purposes, and pro- j 
ceeded to construct their road thereon. After
wards negotiations were opened between the j 
company and the principal officers for acquit*- i 
ing such right of way, in the course of which 
numerous letters passed lietween the parties 
and between the several departments connect
ed with the ordnance department, from which

it appeared that the parties concerned had ar
rived at the conclusion that the company 
were acting within their statutory powers, 
and that all the department could require was 
compensation for the land taken. Subse
quently all these lands were, by the Im
perial government, ceded to the government 
of Canada, and in the year 187.’ it was 
ascertained that the sum for which the govern
ment held a lien upon the road amounted to 
about £<HH>.t m m» ; and by an Act of the légis
lature of that year that claim wa* compro
mised by the government for £1<H),<NHi sterling, 
which was paid. In the year 1850 or lx" 
this company agreed with the Grand Trunk 
Railway Company for the use of a portion of 
this land for the purposes of the line of the 
latter company, who it was shewn had en
tered upon ami continued in the use of this 
land until 18711, when the Credit Valley Rail
way Company, with a view of obtaining an 
entrance into the city of Toronto, entered 
upon this tract of land, and were proceeding 
to construct their line of road thereon. Vpon 
a hill filed by the Grand Trunk Railway Com
pany an interlocutory injunction was granted 
to restrain the further construction of the 
Credit Valley Railway, until the hearing, when 
the injunction was made perpetual, the court 
being of the opinion that the Northern Rail
way Company, under their dealings with the 
board of ordnance, and under the various 
statutory enactments appearing in the case, 
had acquired an absolute title to the land in 
question, free from any lien in respect there
of. Grand Trunk R. IV. Co. v. Credit I alley 
R. IV. Co.. 27 Or. 232.

Removnl of Timber —Statutes.]—Hy s. 
4 of 111 A 2u Viet. e. 112. the clauses, amongst 
others, of the Railway Clauses Consolidation 
Act, 14 A 1Ô Viet. c. r»l. relating to lands, 
were incorporated therewith, whereby the com
pany were empowered to enter upon the 
Crown lands on the line of their railway, and 
to fell and remove the trees standing thereon, 
Ac. By s. 8 of 10 Viet. e. 1(10, the possession 
of such lands was not to Is* taken without the 
consent of the governor in council, but it was 
expressly provided that this was not to 
limit or affect the powers given by the special 
Act:—Held, that the last named proviso 
shewed that s. S was not to apply to this com
pany. Booth v. McIntyre, 31 G. P. 188.

Shore of River — Award.] — An a\ .ml 
included compensation for the bench lying in 
front of plaintiff's property, which belonged to 
the Crown, and, for that reason, was set n<ide. 
Uigaouette v. North Shore R. IV. Co., 17 S. 
C. R. 303.

(e) Order for Immediate Possession.

Application for—Costs of.]—Where a 
railway company, having a right to expro
priate land, obtain under s. 1(»3 of the Rail
way Act. 51 Viet. c. 29 (HA. a warrant for 
immediate pomewion, and the amount 
frequently awarded to the land owner is not 
more than he was previously offered by tie* 
company as compensation, the costs of the ap
plication for tin* warrant should, under s. I'm. 
lie paid by the land owner. Re Shibley end 
Napa nee, Tam worth, and Quebec R. IV. (' •>., 
13 V. R. 237.

--------  Forum.]—The application for a
warrant for possession of land required hy a
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■ \ . iimiuiiiv under s.-s. 23 of s. 20 of 
|; s I». I>s7 c. 17o, should be made to the 
,,, îi;\ i ,,urt .1 mlge and nut to a Judge of the 

Toronto It'll Um A*. It . Co.
I.'iuder. lit O. U. 0< 17.

Xoticr of.]—In the computation of 
tin- t»*n dnvs’ previous notice necessary to be

I M VU t. c. 1», o. 164 11 *. •. to ob
î;im a warrant for tlie possession of land by 
,i railway company, the day of the service of 
ili,. milice and the day of the return must 
i„ali lie excluded. Itr Ontario Tanners' ASup- 

Ch. mill Ontario unit Quebec li. IF. Co.,
12 I1. H. ütti.

County Court Judge - / Went of—In- 
In"'niter by Injunction.]—Semble, that the 
i.u ve|-< ci.nferred on the county court Judge j 

Railway Act of Ontario. It. S. O. 1S77 
, lil'i, x 211. s.-s. 23, of ordering immediate ) 
l„l.,es*iun. before arbitration had, do not ex- | 
dude iIn- jurisdiction of the high court to en- 
juin tie- taking of possession, if the company 
,u" making use of their powers to attain any 
object collateral to that for which they were 
in, •<r|iorated ; but otherwise it is not within 
ii jurisdiction of a Judge of the high court to 
itit«itere with an order of a county Judge, 
iLuiil'Ii granted ex parte. Jenkins v. Central 
imini,; II. IV. Co., 4 U. It. 063.

Power to Grant—Construction Work.]
1 .• ere. whether I!. S. C. c. I"'.», a. 8, s.-b.

4. I'lTtnits possession to be given before the 
l-ri, - i- lixed and paid of any land, except 
land on which some work of construction is 

I»' ni once proceeded with. Canadian Pa- 
ii'ie A*. IV. Co. v. Little Scminury of Ste.
I'In rim. it; s. C. It. (lOti.

Right to—Urgency — Costs.]—Immediate 
l-i.ssession of land, alleged to be necessary for 
the purposes of a railway, should not be 
grunted to the railway company on summary 
in-,,<•,.» under the Railway Act unless two 
lii|int> are very clearly established : 1st. that 
the company have an indisputable right to ac- 
'iiiiir the land by compulsory proceedings ; and 
2nd. that there is some urgent and substantial
.... I for immediate action ; and. inasmuch as

points could not lie said to have been 
« i* ;irl.\ established by the affidavits and argu- 

i- in this case, the court declined to in
terfere summarily, and dismissed the applica
tion of tlie railway company for a warrant 
i" -'"ter forthwith upon the lands. Quiere, as 
to power of Judge to award coats directly 
tmder 17 Viet. c. 11 (I), i Re Kingston ami 
T<mbroke R. IV. Co. and Murphy, 11 V. It.

I'ost XXVII.

2. (hunt or Agreement for Grant of Lands 
to Company.

fa) By Particular Persons.

Executor». |—See Mitehdl v. Great West- 
It. » . Co.t 38 Ü. C. It. 471.

Married Woman — Agreement irith. ]— I 
'v 1 railway company contracted for the 

of certain land with I»., a married 
in the absence of Iter husband :— 

l" ’1 ;11 the company were under no ohli-
-ee that It. had independent advice 

in matter ; and, inasmuch as the price

| seemed not to lie grossly inadéquat**, and B.
; appeared to lie fully compos mentis, and no 
j vutnir advantage had lieen taken of her, 

the agreement could not lie set aside. R.’s 
marriage took place in 1M7fl. and the land 
was held by her to her separate use:—Held, 
that the concurrence of her husband in the 
contract was unnecessary, nor was it neces
sary for him to join in the conveyance. 
Hr y so n v. Ontario ami O'hbce It. IV. Co., 8
<». R. 8801

—;-----  Agreement irith Husband.]—On an
! application against a railway company to 

compel them to arbitrate as to certain land 
taken, it appeared that the land lielonged to 
a married woman, and that the company had 
taken possession of it upon an arrangement 
with her husband, which would have lieen 
an answer to the application if lie had been 
the owner. An arbitration was ordered. In 
re Henson and Port Hone, Limlsay, ami 
Beaverton R. IV. Co., 26 V. C. It. 321».

See, also. Grcut Western R. IV. Co. v. 
Baby, 12 V. C. It. 100.

Tenant for Lite Rights of Remainder
man—Com y nsiition Money.]—Although a 
tenant for life has authority—under the ltnil- 
wav Ads. S. (’. c. »»«;. and 24 Viet. c. 27. 
to contract for the sale and to convey the fee 
simple of land required for the use of a rail
way, the company are not warranted in pay
ing him the full amount of compensation 
agreed on, notwithstanding that the statute 
omits to provide for the application of the 
amount, as is done in the Imperial Act S Viet, 
e. 18. And where a railway company did so 
pay the amount, they were compelled after
wards, nt the suit of a person interested in the 
remainder, to make good the amount of his 
interest. Cameron v. Wigle, 24 Gr. 8.

—------ - Rights of Remaindermen—Compen
sation Money—Estate in—Will—Parties.] — 
Under the Railway Act. C. 8. C. c. (Ml. s. 11, 
s.-s. 1, as interpreted and explained by 24 Viet, 
c. 17. s. 1. a tenant for life had power to con
vey the fee to a railway company, hut had no 
power to receive the purchase money ; and, 
therefore, a railway company which took a 
conveyance in fee from a tenant for life and 
paid her the purchase money, remained re
sponsible for the payment. The meaning of 
s.-s. 22 of s. 11 is. that the money value of the 
land is converted into a piece of real estate, 
which the railway company holds for the 
owner of the land in place of which it stands, 
and that the estates in the land existing at 
the time the land is taken become estates in 
the compensation instead : and. upon the ten
ant for life in this case conveying the fee. she 
became tenant for life in the compensation, 

those entitled to the inheritance became 
entitled to the reversion in fee in the 
compensation ns against the railway com
pany : and the Statute of Limitations did not 
begin to run against them until the death of 
the tenant for life. The tenant for life con
veyed to the railway company in 1871. The 
person entitled to the reversion after the life 
estate died in 1871 intestate, and I. II. Y., his 
sole heiress-at-law. died in 1KX4. leaving a will, 
in which she devised to the plaintiff a specific 
parcel of land, including the part conveyed to 
the railway company :—Held, that this will 
did not pass to the plaintiff the right to receive 
the compensation money, and that as to it I. 
II. Y. died intestate, and it descended to her 
heirs-at-law. of whom the plaintiff was one ;
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aud the plaintiff was allowed to amend bv add
ing the other heirs-at-law as parties. Young 
v. Midland It. W. Co., 16 O. It. 738.

Although, under C. S. C,. c. s. 11, as 
amended by 24 Viet. e. 17. s. 1. a railway 
company could obtain a good title in fee simple 
to expropriated lands by a conveyance from 
the tenant for life thereof, they were not justi
fied in paying the compensation money to tin? 
tenant for life: and where such payment was 
made in 1871 the company was ordered to pay 
the amount over again to the persons entitled 
in remainder whose title accrued within six 
years of the time of bringing the action. 
Cameron v. Wigle, 24 (Jr. 8. approved. 
young v. Midland It. » . <’o., 19 A. It. 205. 
Affirmed. 22 S. C. It. 190.

-------- /tighta of Remaindermen—Partie»—
Com vernation Money ■— Payment — Recovery 
back.]—A railway company paid to tenants 
for life the full price of the land conveyed by 
them to the company for their line of railway, 
and on the cesser of the life estate the parties 
entitled in remainder filed a bill stating that 
the railway company assumed to purchase the 
lands for the right of way ; that the company 
alleged that they had paid the full considera
tion for the land to the tenants for life ; sub- 
mitiing that, even if the company did make 
siii-h payment, they did so in their own wrong, 
and asking for payment of the plaintiffs’ share 
of the purchase money : Held, that the state
ment that the company “ alleged " that the 
purchase money was all paid to the vendors, 
was not such a positive statement of the fact 
of payment to the tenants for life as to make 
them proper parties to the bill; and a demur
rer was allowed on this ground. ('Heston v. 
Grand Trunk R. W. Co., 28 Gr. 428.

An “ action for money had and received will 
lie wherever a certain amount of money be
longing to one person has improperly come to 
the hands of another." Therefore, where a 
railway company paid to the executors of a 
tenant for life the sum payable for the fee 
simple of lands taken by the company for tin- 
purposes of their road, and subsequently the 
remainderman filed a bill against the company 
and the representatives of the tenant for life, 
seeking to obtain payment from the company 
of the proportion of purchase money payable 
to the remainderman :—Held, that the execu
tors were properly made parties with a view 
to the company obtaining relief over against 
them in the event of the company being com
pelled to make good the money in the first 
instance, and a demurrer by the executors was 
overruled with costs, on the ground that the 
company were entitled to a remedy over 
against them for the amount overpaid them, 
and on the additional ground that the bill al- j 
leged all facts necessary to entitle tin- plain
tiffs to a direct decree against them, although < 
the bill was not framed with a view to a direct j 
remedy against the executors; for “the pay
ment being made by the company to the execu
tors ... of money to a proportion of 
which the plaintiffs were entitled, and the pay
ment being made without the authority of 
the plaintiffs, it became money had and re
ceived by the executors to the use of the plain
tiffs." 8'. C., ib. 431.

------—Right to Sell — Order of Court—
Costs.]—Where land was conveyed to C. D. 
for life with remainder to her children, and 
C. D. during the infancy of her children

agreed to sell and convey the land to a railway 
comn.ii'v lor tie- purposes of their railway 
Held, that C. !>., notwithstanding the provi
sions of s. 3d of the Railway Act of Canada, 
51 Viet. c. 21». had no right in law to sell ; to 
get such a right an order of a Judge under s.
137 was required ; and where tin- proc...ling
was entirely for the benefit of the railway 
company, and no factious opposition was rais
ed by any one. the company should pay the 
costs of the order as part of the price of the 
land. Re Dolsen, 13 1*. It. 84.

Tenant in Common — Infant Co-ten- 
untn—Purent and Children.]—The mother of 
infant children, resident with her. being en
titled to a third undivided interest in the land, 
they owning the residue, by deed agreed with 
a railway company, in consideration of an ex
tension by them of their line of railway from 
It. to 1*., and for one dollar, to grant to them 
in fee the right of way " through my land in 
1’., consisting of such portion of lots is and in 
as may lie required to carry the railway across 
said lots." and conveyed to them accordingly. 
At the time of the conveyance she had not 
been appointed guardian to her children:—
■ '"id. t ha under the Railway Act of 1st is i.'il 
Viet. c. ti8, s. », s.-ss. 3, » ( 1 >. | i. her deed 
barred the children's interest in the land as 
well as her own. and that they were therefore 
not entitled to compensation from the com
pany. Dunlop v. I'unuda Central R. » . Co., 
45 V. C. It. 71.

(b) Conditions of Grant.
Annuity — Privileges—Specific Perform- 

a nee. | The owner of land granted to a rail
way company the privilege of crossing his 
property, in consideration of which the com
pany agreed, amongst other things, to pay 
him .$400 a year, to carry flour for him on 
certain favourable terms, and “ to bottom out 
his present mill race from its present unfin
ished point Held, a contract of which the 
court of chancery should not decree a specific 
performance, or damages for breach of it : but 
leave tin? plaintiff to sue upon it at law. 
Dickson v. Covert, 17 Gr. 321.

Erection of Stations.) —The plaintiff, on 
the representation of persons that they had 
given land to defendants for tin- purpose of 
having the terminus of their railway at Wind
sor, conveyed lot 83 to the defendants in 1847, 
expressing in the conveyance that the same
bad ....... selected by the company “for the
purpose of establishing the western terminus 
of their road thereon, . . . and the execu
tion of which condition constituted the sole 
consideration for this grant." When the 
ilaintiff made this deed he knew- that one H. 
tad conveyed the adjoining lot 84 to tin- de
fendants on substantially the same condition. 
In 1853 the defendants built a passenger sta
tion on lot 83. and a freight house partly ou 
lots 83 and 84, which were destroyed by tire, 
and a passenger station was afterwards built
on ini-. 88 ana 84, and a freight station on i"'
84. which the defendants continued to use un
til! shortly before this suit, when they built a 
passenger station about half a mile from 
the original one. The bill alleged that 
the western terminus had been removed 
to the city of Detroit, and sought to 
restrain such removal from the land in 
question. It appeared that instead of un
loading the passengers and freight in Windsor,



5961 RAILWAY. 5962

th< ..rs wore carried across the Detroit river 
, rr> hunts, xvlivre they were taken charge 
„f i.. ihe companies over whose line they were 
: , hut that the terminus of the defendants 
w.!- ill at Windsor. It was also shewn that 
tl,.- business of the defendants could not bo 

ted ,,n so small a space as lot 83, and 
tl,, ' lie buildings on lots 83 and 84 were used 
fur Height :— lie Id, reversing the decision in 

i,i that the terminus and depot were
1., ; ..niined to buildings alone, but extended to
the whole premises necessary fur conducting 
tl,,. hiiMiie>s of a terminus, and that upon the 
tru......n-truction of the deed the plaintiff was

entitled to have lot 83 included in the 
terminus, and had no right to have all the 
bum!,: rm or any particular building on lot 

,i»;/c(iu v. Ureat Western R. IV. Co., 
;; A U. 41-, See Township of Wallace v.
1.. .. i ll tstern It. 11. Co., 25 (ir. SO, 3 A. It. 
44.

Prima facie the term “railway station," in 
a contract, means the station house. Carroll 
v t'ascmore. 20 Ur. Hi.

An engineer of the defendants, whose duty 
it was to obtain transfers of land and deter- 
iim," !.. situation of station houses, procured t 
from the plaintiffs, fur nominal considerations, j 
grants of land for a station house and ground, 
r.jiivM-nting that the station would be put, as : 
desired by the plaintiffs, at a certain point ad- 1 
xani.ig.-mis to both. The deed of the plaintiff 
h. contained this proviso:—“Provided that j 
the -aid company, their successors and assigns, 
do ••reel and maintain on the said lands a ; 
station fur the accommodation of passengers 
and freight, and name the same B.” The sta
tion was erected on the land in the deed con
taining this proviso, but not at the point re
presented : field, that, though the plaintiffs 
had the expectation that the station would 
have been placed where they desired, yet there 
had been no deceit practised by the defend
ants’ engineer for the purpose of obtaining the 
grants of the land ; that the engineer had no 
power to hind the defendants to such a thing ; 
and that the defendants had done all they 
were bound to do by observing the proviso in 
the deed, which culled for the erection of the 
stati-ui house on the lands without specifying 
unj particular point. Schlivhauf v. Canada 
Southern R. IV. Co., 28 Gr. 230.

The plaintiff agreed with the contractors for 
the building of a railway to convey to them 
in fix- simple six acres, to be increased to ten 
it nir. ssary, in consideration of their placing 
the station for the town of Prescott thereon. 
After the road had been surveyed and the sta
tion buildings erected on the property, the 
plaintiff executed a conveyance thereof to the 
contractors, which contained a covenant by 
them b, continue and maintain the station on 
those lands thenceforth, but the deed was 
never executed by the grantees. The company 
continu.-d to use such station for about ten 
years, when they removed it to a distance of 
ntic and a-linlf miles:—Held, reversing the 
judgment in 28 Gr. 583, that the act of the 
company in thus placing and using the station 
was a substantial compliance with the agree
ment. a ml that they were not bound to con
tinu.- that station there for all time. Jessup 
v. Trunk R. IV. Co., 7 A. R. 128.< , y. Canada Boutharn R. iv. Co., 
4 O. li. 28; Itickford v. Chatham, 10 O. It.

HA. R. 32. 10 8. C. It. 238.

Farm Crossings.]—In treating with the 
owner ol lands for the right to cross the same 
by u railway, or in proceedings before arbi
trators appointed between him and the com
pany, with a view to ascertain the amount of 
compensation, the solicitor acting for the com
pany at the arbitration is not qualified to 
enter into any special agreement binding the 
company i<> construct and maintain a cross
ing. Wood v. Hamilton und Xorth-Wcstcrn 
U. IV. Vo., 25 Gr. 135.

A deed conveying n right of way to the de
fendants iii 18*it) contained the following stipu
lation ; •• Tlie company to make and maintain 
n farm crossing, with gates at the present 
hirin lanes, the fence at crossing to be re
turned as much as possible." It., the com
pany s engineer, treated for the conveyance, 
luit had no power to agree for a second cross- 
jug, though it was said lie had promised that, 
if he should find a second crossing necessary, 
he would, so far as in him lay, get it done, and 
the deed was executed upon this understand
ing: -Held, reversing the decision in 27 Gr. 
t*;>, that the defendants could not be compelled 
to make a second crossing for use in winter ; 
and that, upon the construction of the words 
above set forth, they were bound to continue 
the crossing, not close it up or impair it or 
alter its character as a farm crossing, but 
were not obliged to keep it free from snow. 
( am cron v. It cllington, Urey, and Rrua It 
IV. Co., 28 Gr. 327.

In negotiating for the purchase of lands to 
be used by the Canada Southern Railway Com
pany for the purposes of their railway, tlie 
agent of the company signed a written agree
ment with the owner, which contained a clause 
to the effect tliat such owner should "hâve 
liberty to remove for his own use all buildings 
on the said right of way, and that in the event 
of there being constructed on the same lot a 
trestle bridge of sufficient height to allow the 
passage of cattle, the company will so con
struct their fence on each side thereof as not 
to impede the passage thereunder —Held re
versing the judgment in 11 A. It. 300, that 
this agreement only obliged the company 
to maintain a cattle pass so long as the trestle 
bridge was in existence, and did not prevent 
tln-m from discontinuing the use of such bridge 
and substituting a solid embankment therefor, 
without providing a pass under such embank
ment. Canada Southern R. IV. Co. v Erwin 
13 8. C. R. 102. *

The C. S. It. Co., having taken for the pur
poses of their railway the lands of C., made 
an oral agreement with C., tbrougli their 
agent T., for the purchase of such lands, for 
which they agreed to pay $002. and they also 
agreed to make five farm crossings across the 
railway on C.'s farm, three level crossings and 
two under-crossings ; that one of such under- 
crossings should tie of sufficient height and 
width to admit of the passage through it. from 
one part of the farm to the other, of loads of 
grain and hay. reaping and mowing machines : 
and that such crossings should be kept and 
maintained by the company for all time for 
the use of O.. his heirs* and assigns. C. 
wished the agreement to be reduced to writ
ing, and particularly requested the agent to 
reduce to writing and sign that part of it re
lative to the farm crossings, but he was as
sured the law would compel the company to 
build and maintain such crossings without an 
agreement in writing. C. having received ad
vice to the same effect from a lawyer whom he
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connu I ted in the matter, the land was sold to 1 
the company without a written agreement, and 
the purchase money paid. The farm crossings 
agreed upon were furnished and maintained 
for a number of years until the company de
termined to till up the portion of their road on 
which were the under-crossings used by 
who thereupon brought a suit against the com
pany for damages for the injury sustained by 
such proceeding and for an injunction :—Held, 
reversing the judgment in 11 A. R. 287. which 
varied the judgment in 4 <>. It. 28. that the 
evidence shewed that the plaintiff relied upon 
the law to secure for him the crossings to 
which he considered himself entitled, and not 
upon any contract with the company, and he 
could not, therefore, compel the company to 
provide an under-crossing through the solid 
embankment formed by the tilling up of the 
road, the cost of which would he altogether 
disproportionate to his own estimate of its 
value and of the value of the farm. Canada 
South' rn It. IV. Co. v. Cloute, 13 S. C. It. 139.

Free Carriage of Grantor. | The rec
tor of Woodstock tiled a bill against the Great 
Western Railway Company for the specific 
performance of an alleged contract for a free 
pass for himself and his successors, as the con
sideration for certain rectory land conveyed 
by the plaintiff to the company for railway 
purposes. The court of chancery decreed for 
the plaintiff. The court of appeal, not being 
satisfied with the evidence of the alleged con
tract, and also deeming the contract to lie 
open to various objections, reversed the decree 
and ordered the bill to lie dismissed with 
costs. Itettridge v. Créât Western It. IV. Co.,
3 K. & A. 58.

Lien for Price.]—See Paterson v. Huf- 
falo and Lake Huron It. IV. Co.. 17 Gr. 521.

Right to Land of Railway Company 
Owing to Non-completion of Work. |
See flrand Junction It. IV. Co. v. Midland R.
It . Co., 7 A. R. flBL

Sec Quebec, Montmorency, and Charlevoix 
It. IV. Co. v. Iiibsone, 29 S. C. R. 340.

(cl Effect of Agreement and Possession.

As to Vesting. 1 — Land purchased and 
used by the Toronto and Hamilton R. W. Co., 
but not paid for or conveyed, does not vest in 
the company in fee simple absolute by 4 Wm. 
IV. c. 29. Her Majesty's Secretary of State 
for the War Department v. <Ireat Western 
It. IV. Co.. 13 Gr. 503.

Enforcing in Equity.] — An agreement 
not under seal for the sale of land to a rail
way company, for the purposes of the railway, 
no price being agreed on. in pursuance of 
which agreement the railway company are 
allowed to take and do take possession, is 
enforceable in equity. Paterson v. Ituffalo 
and Lake Huron It. IV. Co., 17 Gr. 521.

Rights of Land Owner -Compensation 
— Validity of Settlement of .1 mount.]—In an 
action against defendants, a railway company, 
for compensation for land taken by them ami 
interest thereon, it appeared that in 1874 de
fendants, without giving any notice or taking 
any proceedings for acquiring the land under 
the Railway Act, C. S. C. c. «Mi, entered upon

it and proceeded with the construction of the 
railway. No settlement was made, though the 
plaintiff frequently demanded compensation, 
until 1S78. when on his threatening to pro
ceed against the company, the president, being 
authorized by the board, instructed the secre
tary to make a settlement, and lie, after seeing 
the plaintiff, valued the land at $1.775. allow
ing <i |s*r cent, interest from the time the hind 
was taken, making in all $2.199. which the 
plaintiff agreed to accept. The valuation was 
shewn to the president, who expressed no dis
sent, and the written memorandum thereof 
was given to the plaintiff, and a copy placed 
among the records of the company. No reso
lution of the board was passed in regard to 
the valuation, and no formal contract drawn 
up, but the valuation was before the board 
when making the contract for the completion 
of the road. It was also proved that the plain
tiff tendered a conveyance of the land to the 
company, and the only objection thereto was, 
that they were unable to pay the money 
Held, under the circumstances, that the plain
tiff was entitled to recover the amount of the 
compensation agreed upon, and the interest. 
Starling v. (ira ml Junction It. IV. Co., 39 
P. 247.

Rights of Railway Company /.<</«<■
of Part—Dispossession.]—In 1858 the defend
ants. requiring certain land for their stations 
and grounds, fenced it in. with the consent of 
the proprietor. U„ but the amount to be paid 
for it was, for some reason, not agreed upon. 
Defendants, however, occupied it until 1*99, 
when they leased a small portion of it to the 
plaintiff for the purpose of a warehouse, and 
in 1898 M., not having I teen paid for the land, 
put up a fence, which interfered with the 
plaintiff's enjoyment. The plaintiff thereupon 
sued defendants on the covenant in the lease 
for quiet enjoyment : Held, that he could not 
recover, for M. could not have dispossessed 
the defendants, his right to the land having 
been by the statutes converted into a claim 
for compensation, and the eviction, therefore, 
if there was one. was not by title paramount. 
Clarke v. iirand Trunk It. IV. Co., 35 V. V. 
R. 57.

Vendee. |—The position of a vendee under 
a contract for sale of land considered. Mason 
v. South X or folk It. IV. Co., 19 O. It. 132.

(d ) Lease of Right of IVuy.

Lands Acquired by Municipality.|—
Upon a motion to quash resolutions of m city 
council providing for a lease of right of way 
to the Canada Atlantic Railway Company 
over lands expropriated by the city for water
works purposes, under 35 Viet. c. 80 ( O. i :— 
Held, that, though primfl facie the only right 
intended to be conferred on a company is that 
of expropriating the private property of in
dividuals or corporations, and not property 
already devoted to the public uses, or already 
expropriated under other Acts, yet under 
some circumstances the right to make such 
expropriation might exist, and if so. then 
the city would have the corresponding power 
to convey: and. as the applicant had not 
shewn to the court that circumstances did 
not exist under which the railway company 
could take the land, the court would not as
sume that the council had committed a breach 
of trust in passing the resolutions. Held, 
also, that the resolutions did not authorize the
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nil ;iy io cross the streets at a grade differ* 
,.in i mi: that iirescribed by the Railway Act 
of is?'.' !» re Uronson and City of Ottawa,
1 O. U. 41.1.

Termination—Removal of Tracks—7\ li
ait; Uainagis.]—Sim» Totcnstnd V. 'Toronto, 
Hnuiilt'ii. and Ittiffulo It. IV. Co., 28 O. It. 
195.

St The (Jurat v. Smith, 43 V. ('. It. 3ti0,
po.t I el.

land was not forfeited by non-completion of 
the work on the land within the five wars ; 
and therefore that the plaintiff company 
should not succeed. The deed to the defend
ant company described them by their original 
name, when in fact their name had been 
changed : Held, a sufficient dewvriptio per
sona* to enable the company to take, though 
it might not lie sufficient t<> sue in, annul 
■Iunction It. IV. t'o. v. Midland It. IV. Co., 
7 A. It. 081.

(e) Priorities.

Mortgagee Itegistru Laws.]—The regis
try law is binding on railway companies. 
Win-!it appeared that, after an owner of 
Intel had contracted with the Grand Trunk 
IJailu.ir Company for the conveyance of parts 
nf ilie land for a roadway and station ground, 
lie mortgaged the same land to a creditor 
without notice ; and the mortgage was regis
ter"! before the conveyances to the railway 
eiitiipai.y: Held, that the mortgagee was en- 
titl"! to priority, and that the company were 
entitled under their special Act to retain the 
land on paying to the mortgagee its value at 
the time the company became entitled to it. 
Il ai i a \. Appleby, 10 (ir. 205.

Other Railway Company — Registry 
Lain.I Held. I 1 i that, under the special 
facts and documents set out in the report of 
this i n»e, tht Stratford and Huron Railway 
Company had power to acquire the land in 
question, and accept a deed thereof ; (21 that 
the deed in question operated as a grant of the 
land, and not merely as a grant of a right of 
way out it. Qutere, whether the Great West
ern Railway Company had any legal right to 
• titer on the land for the purpose of building a 
-wit' ll, or for any other purpose, as against 
tlie Stratford and Lake Huron Railway Com
pany. whose deed of the land was first regis
tered. The Queen v. Smith, 43 U. C. R. 3110.

Trespass—Power of Sale—Forfei- 
' The I*, and C !.. R. W. Co., incor- 

1855, b) IS Viet. c. 1M. had at 
•pared the land in question ns part of their 
r. dbed. In 1805 their charter expired, the 
i"ad not having been put in operation. In 
l-i.i; j'.i \ :;n Viet. c. OS was passed, by which 
t: i"ud was to be sold at auction, the Act of 
incorporation was revived, and the time for 
completing the railway extended for five years 
[''"ni the passing of the Act, and there was a 
further provision for sale under order of the 
court of chancery. Within the five years a 

was executed '•• the defendant
company, who took possession, but did not 

1 " land till a short time before the suit. 
I" 1*72 the C. I*, and M. R. and M. Co. filed 
a : md hook of reference of a proposed ex- 

1 1 of their line over the land in question,
an ! ' oh trueted part of their road thereon,

I in 1H|3. In 1880, under 43 Viet.
' I ‘".i. the C. I\ and M. R. and M. Co. 

"! the plaintiff company the land in 
• anil this action was brought to re- 

iovp ,• session thereof :—Held, that the con- 
s?l",1 'if tlieir road in part by the C. I*.

' M. R. and M. Co. in 1872 was an act of 
'hat the defendant company, under 

pig Act and conveyance in pursuance 
• l" aequired a title to the land : that the 
I" 1 '"H by order of the court of chancery 

! missive merely: that tlieir right to the 
Vol. Ill, D—188—3ft

3. Lands Injuriously Affected.

(a) Action for Compensation.

Pleading - Amendment.] — An arbitra
tion having taken place, an award was made, 
on which the plaintiff sued, ami a verdict 
rendered for defendants was set aside, after 
an appeal to the court of appeal. The de
fendants then applied to odd a plea that the 
land was not injuriously affected, urging that 
when the mandamus was ordered there was 
no right of np|ienl in such a matter, and that 
they should lie allowed to re-open the question 
by plea in order to obtain such right. The 
court, under the circumstances, refused the 
application, ljuivre. if the plea had been al
lowed. whether the decision on the mandamus
could have I... . replied by way of estoppel.
Rieket v. Metropolitan R. W. Co., L. It. 2 
H. L. 175. and Beckett v. Midland R. W. 
Co., L. It. 3 C. 1*. 82, commented upon, IVid- 
dcr v. Ituffalo and Lake Huron It. IV. Co., 
29 U. C. It. 154.

(b) Amount of Compulsation.

Damages Loss of Profits.]—Where under 
the Railway Act, 51 Viet. c. 29 ( I). I, the 
owner of a mill, who was also the owner of 
a lot adjoining it. which was used as the 
principal means of communication between 
the mill and a public highway, and across 
which lot a railway company had erected 
a trestle bridge, also sought compensation 
for the loss of local custom to and from tin* 
mill, not arising from the construction of 
the railway, lint from a subsequent user of 
it:—Held, that the damages were ton remote 
and speculative to be allowed. St. Catharines 
R. W. Co. v. Xorris, 17 O. R. 907.

Excess — Pleading — Fraud — Evidence 
—Misdirection.]—An arbitration having taken 
place, the defendants to an action on the 
award made in favour of the plaintiff, plead
ed, on equitable grounds, that the sum award
ed was excessively and fraudulently exorbi
tant, and the award was made by the fraud, 
covin, and misrepresentation of the plaintiff 
and the arbitrators making it:—Held, on de
murrer, a good defence. Widder v. Ituffalo 
and Lake Huron It. IV. Co., 24 V. C. R. 222.

To support the plea of fraud, defendants 
called witnesses to prove that the sum awarded 
by arbitrators was grossly excessive. None of 
these witnesses, however, had been brought 
forward at the arbitration, although defend
ants could have called them then as well as at 
the trial : the award was clearly sustained by 
the only evidence before the arbitrators : no at
tempt was made to impeach the credit of any 
of the witnesses who gave it : no misconduct 
was proved on the part either of the plaintiff 
or of the arbitrators; and the arbitrators, be
ing sworn, denied any improper motive :—
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Held, that under these circumstances the evid
ence ns to value of witnesses not before the 
arbitrators xvas inadmissible in support of the 
plea, Quawe. whether anything short of 
actual fraud could support such a plea. Daly 
v. Buffalo and Lake 1 luron R. W. Co., 10 U. 
C. It. 245, referred to. »S. G'., 24 U. C. It. 
620.

Un appeal :—Held, that such evidence could 
not Ik.' wholly rejected. S. G'., 27 V. C. It. 
425.

The jury were directed that if the plaintiff 
urged to the arbitrators that lie had an ex
clusive right to the water when he had not, 
it was evidence to sustain the plea of fraud : 
—Held, that no argument used by the plain
tiff to enhance his claim or place his case in 
the best light, could be a fraud. .S. C., 24 U. 
C. It. 520; atiirmed in appeal, 27 U. C. It. 
425.

The jury were also told that the plaintiff’s 
right of access to the water remained as be
fore, subject to defendants’ right to use their 
railway: Held, that this was a direction cal
culated to mislead, for the convenience of ac
cess was materially interfered with, and the 
jury might confound the right with the power 
of exercising it. »S. G'., 24 V. C. It. 520.

At the trial defendants moved lor a nonsuit, 
objecting that they had a right to build their 
crib-work in the river, and that it was impro
perly considered as part of the damage:— 
Held, that this objection had been disposed 
of by the judgment awarding a mandamus. 
Defendants also contended that evidence was 
improperly received of the cost of constructing 
crib-work to make plaintiff's property avail
able, lie having no right to make it :—Held, 
clearly no ground for a nonsuit. Ib.

(c) Payment into Court.

Attachment — Mortguyc—Priorit «'<*.] — 
The judgment debtors had leased from I', a 
lot of land on the river Humber, on which 
there was a stone quarry. Upon an arbitra
tion under 20 Viet. e. 14(1, the Great Western 
Railway Company were directed to pay the j 
judgment debtors 1255 as compensation for 
injury occasioned to them ns such lessees by 
the erection of a permanent railway bridge ; 
over the river. Before the arbitration, one ! 
of them, being the sole lessee, had mortgaged ! 
to a building society his interest in the land, 
ami all privileges as to quarrying stone con- ( 
mined in the lease: and the railway company, 
being notitied by the society not to pay to the 
juilgment debtors the amount awarded, paid | 
it into the common pleas. The judgment ere- ; 
ditors, having obtained a judgment in the ! 
court of Queen’s bench, attached the claim, | 
and asked to be allowed to take the money ! 
out of court, or for an order on the company j 
io pay it :—Held, that the money being in | 
the common pleas, the Queen's bench could not | 
interfere; but that, it" they bad power to dis- , 
pose of it, the mortgagees would be entitled 
before the judgment creditors. Qmvre, whether j 
the company were authorized under 10 Viet, j 
e. !Ml. to pay such money into court. Quivre, 
whether such debt could be attached. An ap
plication was afterwards made to the com
mon pleas on behalf of the mortgagees, but | 
that court refused to interfere, oil the ground 
that tin1 company had no right to pay the j 
money into court. French v. ljcwis, 10 U. C. 
R. 547. I

(d I Right to Compensation.

Bar- Time Limit.']—The mandamus nisi 
set out the provisions of 18 Viet. c. ISO, 
and 20 Viet. c. 140, by which tile prosecutors 
claimed the right to have an arbitration to 
settle the amount of their claim against 
the Great Western It. W. Co., by the erec
tion of a liermanent bridge over the river 
Humber. The company returned to the writ, 
that the prosecutors hod not commenced pro- 
ei-tidings to entitle them to a reference within 
six months after the passing of the first Act. 
The prosecutors demurred, contending that 
the provisions of the first Act had been alter
ed and extended by the second Act, and that 
they had done all that the second Act re
quired of them to establish their claim to an 
arbitration :—Held, that under IS Viet. c. 
ISM. the prosecutors would have been barred, 
not having commenced proceedings within six 
months after the passing of that Act: that 20 
Viet. c. 14(> having extended its provisions 
much beyond those of 18 Viet. c. 180, ami ex
tended the rights thereunder beyond those 
explained in s. 1 to be within the meaning of 
the words “ private rights,” the rights defined 
in 20 Viet. e. 14(1 were not restricted by the 
provisions of 18 Viet, to those only who had 
commenced proceedings within six months of 
the passing of the latter Act ; that the notice 
required to be given within three months 
after the passing of 20 Viet, was the only 
condition precedent to the prosecutors’ right 
tn recover. Regina ex rel. Trustees of at, 
Andrew's Church v. Urcat Western R. It". 
Co.. 14 C. V. 402.

---------  Time Limit—Act of Contractor.]—
The prescription of a right of action for in
jury to property runs from the time the 
wrongful act was committed, notwithstanding 
that, the injury remains us a continuing cause 
of damage from year to year, when the dam
age results exclusively from that act and could 
have been foreseen and claimed for at the 
time. A company building a railway are not 
liable for injury to property caused by the 
wrongful act of their contractor in borrowing 
earth for embankments from a place, and in 
a manner, not authorized by the contract. 
Kerr v. Atlantic and Xorth-West R. IV. G'o.. 
25 8. C. It. 197.

Easement -Destruction of.] — Where in 
building their road the defendants left a sub
way under a trestle bridge, and the evidence 
shewed that the plaintiff, the owner of the 
land crossed by the railway at this point. Imd 
enioyed tiie open and continuous user of this 
subway as of right ever since 18(12, hut that 
the defendants were now proceeding to fill it 
up:—Held, that, though the plaintiff could 
not prevent the filling up of the subway, he 
was entitled to damages for his property in the 
easement. The plaintiff was entitled t" 
assume that there was a reservation of the 
subway in the deed from the original grantor 
of the right of way to the railway company, 
which deed was lost, or he was entitled to 
claim the easement under the Prescription 
Act from long and uninterrupted enjoyment 
as of right. Clouse v. Canada Southern R. 
W. Co., 4 O. It. 28. 11 A. R. 287, 13 S. C. 
It. 139, distinguished. Wells v. Xorthcrn It. 
W . G'o., 14 O. R. 594.

Extension of Railway—Wharf — Evid
ence—Crown.]—See The Queen v. Robinson, 
4 Ex. C. R. 431), 25 S. C. R. (502.
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Injury to Timber Limits. |—The plaiu- 

tiiï it timber licensee, sold his interest in 
wd limite to one W„ who entered 

cm timber, but the transfer was not 
proved, and by the regulations of the Crown 
land- department all transfers were to be 

: writing and subject to approval, and were
i„. \mlid only from such approval :—Held, 

that the legal title to the limits and timber 
t .ii was in the plaintiff, and that W.’s
I.... .«ion was the plaintiff’s and he was

to maintain an action for damage 
done to the limits by construction of a rail- 
wav Hunth v. McIntyre, 31 C. P. 183.

Interference with Access — Possession
Uniraton. |—The plaintiff was in posses

sion of certain lands under an oral agreement 
of purchase at $450. payable in bricks deliver
able ns demanded, of which $100 worth bad
!.... demanded and delivered. The defend-

without making any compensation or 
taking any steps under the statute therefor, 
built their railway in front of the land so ns 
t.. interfere with the plaintiff’s right of access, 
whereupon this action was brought, and dnm-

overed by the plaintiff, he being treat
ed as entitled to the whole estate in the land, 
iiml the injury living treated as permanent, 
reducing the value of the land :—Held, that 
the company were trespassers, and could not 
ju«tify the nets complained of under the 
.statute; that substantial damages, on proof 
d" 11 "in. were recoverable for the disturbance 
of the possession : hut in a first action only 
nominal damages for the injury to the rever
sion : - Held, therefore, that the damages here 
were not properly assessed, and a new trial 
was directed. Semble, that the damages for 
injury to the reversion belonged to the ven
dor; and leave was given to add him as a 
party plaintiff. Mason v. South X or folk It. 
It . Co.. VJ O. It. 132.

Interference with Access to River.]
W. owned land upon the navigable river 

Maitland, extending to high water mark. The 
lluflah» and Lake Huron Railway 4’ompany 
constructed their road upon cribs in the river,
’at-..... . four feet above the level of the water,
not touching his land, but running along the 
win de front of it, and connected with the bank 
a hove and below, thus shutting him out from 
a.i a....... to the river except across the rail
way, Semble, that his land was not “ in- 
,i!11-:.• !i-1> affected,” so as to entitle him to 
compensation under the Railway Act, s. ; 
•"it a mandamus nisi to appoint an arbitra
tor was granted, so as to bring up the ques
tion formally. Quaere, whether the statute 
«P.I'ües in any case where the land itself is not 
;> i.i"i bodily, though the owner may sustain 
damage l»y its depreciation in value or other
wise. Quiere, also, whether the power given 
this company by their special Act of incor
poration. l',t Viet. c. 21. s. 345. is controlled 
by **. 136 and 188 of the Railway Act, not
wit I,landing the provisions in s. 1311. In ro 
Hc/m- inid Buffalo and Lake Huron It. U\ 
tV. V. C. R. 638.

U|i _• return to the mandamus :—Held, 
that V land was " injuriously affected.'*
v - under m Viet. c. 21. and as as-
......... "f the Canada Company, claimed a
n- ' -feet any works for Improving the 
ll’1''- -H. and to he the owners of the bed
ot tic ' ream ;—Held, that the powers given 
for ti purpose were distinct from those 

for the purposes of their railway ; 
and that, admitting the ownership, it was still

subject to the public right, which they 
had infringed so as to cause a particular 
injury to the prosecutor. Itcgina v. Buffalo 
and Lake Huron It. W. Co., 23 U. C. R. 208.

--------  Itiparian Bights.]—The appellants
made a railway upon the foreshore of a tidal 
and navigable river by means of an embank
ment extending along the entire length of the 
respondents' frontage, cutting off all access to 
the water from the respondents' land except 
through one opening left in the said embank
ment and another opening just outside the n*- 
spondents’ boundary : — Held, affirming the 
judgment in 14 S. C. R. 4177, that by the 
French law prevailing in Lower Canada, the 
respondents as riparian owners had the same 
rights of accès et sortie as they would have 
had if the river had not been navigable ; that 
the above obstruction to such rights without 
parliamentary authority was tut actionable 
wrong ; and that the substituted openings 
above mentioned were no answer to a claim 
fur indemnity. There is no distinction in 
principle between riparian rights on the hanks 
of navigable or tidal and on those of non- 
navigahlc rivers. In the former cast how
ever, there mûst he no interference with the 
public right of navigation, and in order to 
give rise to riparian rights the land must be 
in actual daily contact with the stream, later
ally or vertically. Lyon v. Fishmongers’ 
Go.. 1 App. Cas. 662, followed and held 
to he applicable to every country in which 
the same general law of riparian rights pre
vails, unless excluded by some positive rule 
or binding authority of the lex loci. Held, 
that under the Quebec Railway Consolidai ion 
Act, 1880. s. 0. no authority is given to a 
railway company to exercise its powers in 
such a manner as to inflict substantial dam
ages upon land not taken, without compensa
tion. ftorth Shore It. W. Co. v. Pion, 14 App.

A riparian proprietor on a navigable river 
is entitled to damages against a railway com
pany for any obstruction to his rights of accès 
et sortie, and such obstruction without par
liamentary authority is an actionable wrong. 
North Shore R. Co. v. Pion, 14 App. Cas. 612, 
followed. Bigaoucttc v. Xurth Shore It. IV. 
Co.. 17 8. O. R. 303.

Lowering Grade of Street — Lea re of
Municipality.]—The lands in question were 
lots 3. 4. and 6 on Clinton avenue, in the 
town uf Niagara Falla. The defendants had
taken for the purposes of their railway a 
small part of lot 3, and the iilaintiff claimed 
damages for the injury caused to that lot and 
lots 4 and ii. by lowering the street in front 
of these lots so as to enable the railway to be 
carried over the highway, which was done 
in such a manner as to obstruct the plaintiff’s 
access to his land :—Held. (It that, upon the 
evidence the sum paid to plaintiff for the part 
of lot 3 actually taken, included any damage 
to that lot, but not to lots 4 and li. (2> That 
the claim ns to lots 4 and «» was in respect 
of lands injuriously affected by the exercise 
of the powers granted for the railway with
in the meaning of the Consolidated Railway 
Act, 18754, s. 5», s.-ss. 1U and 12 (D.). ijua-re, 
whether the compensation clauses of .part 1. 
of the Consolidated Railway Act, 1879, apply 
to the defendants’ railway ; but, held, that 
either under that Act or C. S. C. c. liii, as 
applied to these defendants by their special 
Act, compensation was recoverable. Held, 
also, that there was nothing to exonerate the
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defendants in the fact that they had obtained 
the leave of the municipality for doing as they 
had done. Bomn v. Canada Southern It. 11 . 
Co., 14 A. R. 1.

Negligent Work Remain.]—The plain
tiff in his statement of claim claimed damages 
from the defendants for “ unlawfully, negli
gently. and wrongfully ” depressing certain 
streets in a town and thereby making it in
convenient and almost impossible for persons 
to approach the plaintiff's store for business : 
also for. in like manner, blocking them up and 
rendering them almost impassable in the 
neighbourhood of the plaintiff’s store1, and 
thereby “ negligently, unlawfully, and wrong
fully” preventing customers or others coming 
thereto, and almost entirely destroying the 
plaintiff’s business. The statement further 
claimed that if the depressing and blocking up 
should be found to be lawful, a mandamus 
should be granted requiring the defendants to 
proceed to arbitrate to ascertain the compen
sation payable to plaintiff: or that it be re
ferred to the proper officer to ascertain and 
state such compensation : — Held, on de
murrer. that the statement of claim was suffi
cient ; for it alleged that the work was negli
gently done, and this gave a cause of action, 
even though the work itself might be lawful.
< juiere. whether a mandamus would be grant
ed ; for. if the plaintiff was entitled to com- 
icnsation4 the proper remedy would «apparent- 
y be by reference to the proper officer, as 
asked by way of alternative relief; also, 
whether it was necessary to allege that defen
dants’ railway touched or took a portion of 
plaintiff's land : and whether, also, under the 
Railway Acts, defendants were liable to make 
compensation except for lands taken. As to 
the latter points, as the judgment could not 
be reviewed until after the trial, they were 
enlarged before the Judge thereat, t,>uillinan 
v. Cunudu Southern It. IV. Co., ti O. It. 5(17.

Operation of Railway.] — A railway 
company were permitted by a city corporation 
to run their track along a street in the 
city, which was only thirty feet wide. The 
daintiff. owning a brick cottage and frame 
louse in the street, complained that the trains 
passing caused the houses to vibrate, and 
the plaster to fall off the walls, and alleged 
loss of tenants thereby, but the evidence as 
to any structural injury caused by the rail
way was contradictory, and the court found 
that it was not sufficiently made out :—Held, 
that the plaintiff was not entitled to com
pensation under the Railway Act. In re Dev
lin mill Hamilton and Lake Erie It. IV. Co., 
4«i V. C. R. 100.

Held, that the railway company, though 
incorporated by 47 Viet. c. 75 (0,1.
wore, by 54 A 55 Viet. e. St! (I >. ), sub
ject to the legislative authority of the par
liament of Canada, and their power to do 
the work of altering the grade of a street, in 
the doing of which the damages claimed by 
a land owner arose, was under s. HO of the 
1 him inion Railway Act. 1S88 : and the rights 
of the parties in an arbitration to ascertain 
such damages were governed by the provisions 
of that Act. And where the arbitrator 
awarded that the land owner had suffered no 
damage :—Held, that, having regard to the 
provisions of s. 101, s.-s. 2, no appeal lay from 
the award. Held. also, that the arbitrator 
had no power to allow the land owner 
’’ structural damages” caused to his build
ings. or damages for "personal inconveni

ence " by reason of his means of access being 
interfered with. Ford v. Metropolitan R. W. 
Co.. 17 if. R. I>. 12. distinguished as to the 
former kind of damages, and followed ns to 
the latter. Re Toronto. Hamilton, and 
Buffalo It. IV. Co. and Earner, 28 O. R. 14.

--------  Intermt.]—A claimant entitled un
der the Railway Ac t of Canada, 51 Viet. e. 
29, to compensation for injury to lands by 
reason of a railway, owing to alterations in 
the grades of streets and other structural 
alterations, is also, having regard to ss. 90, 
92. and 114, entitled to an award of damages 
arising in respect of the operation of the rail
way. and to interest upon the amounts award
ed. notwithstanding that no part of such lands 
has been taken for the railway. Hammer- 
smith, &c„ R. W. ( v. Brand, !.. K. i R. 
L. 171. distinguished. Re Itirely and To
ronto, Hamilton, and Buffalo It. IV. Co., 28 
O. R. 4OS.

I'nder the Dominion Railway Act. 51 Viet, 
c. 29, comjiensation recoverable in respect of 
lands injuriously affected must be based on in
jury or damage to the land itself, and not on 
personal inconvenience or discomfort to the 
owner or occupant. It was held, therefore, 
that no compensation could he allowed to the 
owner of land fronting on a street along 
which a railway company lawfully construct
ed its line of railway, there being no inter
ference with access to the land except so far 
as that resulted from the passing of trains. 
Re Birely and Toronto. Hamilton, and 
Buffalo R. XV. Co., 28 (>. It. 4(18. considered. 
Boicell v. Toronto. Hamilton, and Buffalo It. 
IV. Co.. 25 A. R. 209.

Order of Railway Committee of 
Privy Connell—Leave of Municipality.]— 
The sections of the Dominion Railway Art. 
1888. under the headings “ Plans and Sur
veys,” and “ Lands and their Valuations,” 
apply as well to lauds " Injuriously Affected." 
as to lands taken for the purposes of the rail
way. It is no answer to a complaint by a 
land owner that the company is proceeding 
without having taken the necessary steps un
der these sections, that they have the authority 
of the railway committee of the privy coun
cil for the execution of the works. Corpor
ation of l'arkdale v. West. 12 App. Cas. iurj. 
followed. Held. also, that a by-law passed by 
the municipal council granting aid for the 
railway, and the validating Act, 58 Viet. c. 
U8 (O.l. did not affect this question. Ilmdrie 
v. Toronto, Hamilton, and Buffalo R. II. Co., 
2<! O. R. (HIT. See. also. S. 27 O. R. 4C.

Private Owner Xuiaance.]—The Grand 
Trunk Railway Company ran their line 
through and along a street in Guelph, to 
which the lands of the applicant were adja
cent :—Held, that if the works complained 
of amounted to a public nuisance it would not 
be a case for private compensation : and 
that if authorized by law. the works did not 
injuriously affect the applicant within the 
meaning of 14 & 15 Viet. c. 51, s. 4. Bay 
v. (Jrand Trunk R. IV. Co., 5 C. P. 420.

--------  .VwMfliicc—Injunction.]—A railway
company being about to construct their line 
along a public street, a bill was tiled by the 
owner of property in front of which it would 
pass, to restrain the construction of the road, 
on the ground, ns alleged, that his property 
would be thereby greatly depreciated in value 
from divers causes, and rendered greatly less
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, ... nom il»* inconvenience and danger |
.mminI by tin- cars running immediately in | 

fro;, iIhti-of, and the present traffic be | 
, 11\,.i’t.111 from i liât part of the road :—Held, 
that iIn1 injury as alleged did not amount to | 
a private nuisance, and therefore the com
plain,mi was not entitled to an injunction; | 

i a|-o that. as tin- injury was not irre- i 
j,.uill.- vourt would not, if otherwise | 

. lavoitr of the plaintiff, have granted the 
application. Magn. v. Loudon and Port Stun-

II ( •; Or. lTu.
Purchase after Injury. | —Held, that a 

of land i~ not entitled to damages 
f.,r an injury committed by the construction 
of a railway through the land prior to his 
p——ion and a mandamus to appoint an 
arbitrator to assess such damages was refused. 
1‘ai inihii v. Omit \\ intern It. IV. Co.. 8 C.
I*. UT.

>. \h Arthur v. Xorthcrn Pacific •/unction 
l; II * . .. 15 U. R. 733. 17 A. It. S«l: In rc 
thihuiu unit Quebec It. IV. Co. and Taylor. 
t; o, u. 338, ente 1 (b) ; Vétlna v, The '■ 
Qinui. 17 S. C. it. 1, onto 1 tbl : Grand 
i. mik It. IV. Co. v. Fitzgerald, IV S. C. It. 
35V.

I. I’rucecdiugs, Suits, and Actions by Land

Actions or proceedings on the award, or 
. .i" ment for sale, or to com|>el compensation 

• r the statutes. See the previous sub-

Dmuages Injunction — Removal of Ob- ! 
. - i Held, that, as the appellants had

....... .. the steps necessary under the Act
Is-m. io \est in them the power to exercise | 

lie nulit or do the thing for which compeu- 
Niti'-n would have been due under the Act, I 

a lion by tin- respondents for damages and | 
:ii' removal of an obstruction would lie : iu I 
win !.. if the obstruction were not ordered to j 
i" i .’iii'ii.al, damages as for a jiermanont iu- | 
jnn to the land could be recovered, t'orpor- ] 
ati" "i I'arkdale v. West, 12 App. Cas. t»02, I 

\ i ih Shore R. IV. Co. v. Pion, ,
II App. Cas. 012.

Disc overy - Pleading — Amendment.] —
i ■ -"I ibai tenante pur autre vie j

liiel Id and conveyed to a railway company 
their roadway. After the cesser of ;

III ■lie estate the parties eiltitled in remain- j 
“•■i hied a hill against the vendors and the 1

seeking discovery as to what estate j 
■ * i ' * -1 the vendors bad conveyed, stating 

1 "inpatiy alleged they had paid the
i- ilie lull price of the tee iu the land, ! 

i"1' -ii they (the vendors) were liable to :
for t lie price so paid : and prayed for 

1 h and payment to the plaintiffs of ,
r 'hare or proportion thereof:—Held,

| icr by the vendors, that no sufficient 
equity was alleged against them;

:,i ill's, however, to lie at liberty to 
d i ir bill as they should be advised. , 

" Grand Trunk It. IV. Co.. 21» (»r.

Dower. I Vmler 1(1 Viet. r. 99, s. 7. on 
: 1 " of lands by tin- Créât Western
*‘;1 1 "lupiiny from the proi>rietors. the

M'"ii is made the compensation to 
' 'b' h lands, and to stand in the 

■■•tid “any claim to or incurn- 
id land." »Vc.. is converted into a

claim on such compensation. When, there
fore, the company agreed with the then owner 
in fee for the purchase of land, and obtained 
a c onveyance ;—Held, that on his dealh his 
widow could not maintain an action of dower 
against the company. Cheirctt v. Great lVr*t- 
c»7* It. IV. Co.. 2(1 C. I*. 118.

Ejectment.]—The Great Western It. W. 
Co. are not authorised by 4 Wm. I v. o. 29 to 
enter upon and assume lands to be permau- 
ently ai»|iro|»rinted to the uses of the railway 
without the permission first obtained of the 
owner, or by reference under the statute. De
fendants requiring plaintiff's land for their 
railway, a sealed agreement for a reference 
was entered into n> ascertain the price, and
an award was accordingly made for 1503 Ins., 
to be paid by defendants to plaintiff within 
three months from the dale of the award, on 
plaintiff’s shewing a good title to and execut
ing free from incumbrance a valid conveyance 
of the land. Defendants entered into nossvs- 
sion under the reference, and with nlaintiff's 
permission, and built part of their works 
thereon with his knowledge ; hut he lx-ing un
able to shew n good title within the three 
months, defendants did not pay the sum
awarded, and the plaintiff, after the three
months, refused to accept the sum awarded, 
and brought ejectment :—lh-ld, that he could 
not treat the defendants as trespassers, and 
therefore ejectment would not lie. ltankin v. 
Great WenonI H, IV. Co., 4 C. 1*. 108.

Defendants required land of the plaintiff, 
on the river Credit, for their railway, and 
an arbitration was agreed on to determine 
the value and any damages by interference 
with plaintiff’s privileges in the river. He 
had purchased from the government about 
1,000 acres, extending above and below where 
the railway was to pass, but had not ob
tained the patent, and lie claimed to he en
titled to certain water privileges, of which 
defendants did not know the nature or extent, 
hut they assumed that he had and could con
vey them. The award, made on tin* 17th 
April, 1854. determined the value of the land, 
and compensation for all damages and inter
ference with such privileges, at £3.075, to lx- 
paid on the plaintiff executing to them a valid 
conveyance of said land; and further, that the 
company might take immediate possession. 
On llie 22nd the plaintiff drew on defendants' 
solicitor for the sum. and he accepted the or
der. agreeing to pay when the plaintiff had 
fulfilled Ii is part of the award ; and on this 
acceptance the bank advanced the money to 
the plaintiff. In July following a patent is
sued to the plaintiff for the Whole tract, hot 
it expressly reserved all navigable waters, and 
gave no rights or privileges to him in respect 
of t lie river. The defendants went on with 
their works without objection by plaintiff un
til March. 1855, when lie gave them notice 
that unless the sum awarded was paid with
out delay, lie would resume possession. On 
the llith April following he tendered a con
veyance subject to the reservations in the 
liaient, which they rejected, inasmuch as the 
sum awarded was almost entirely for rights 
claimed by plaintiff in the river, which he did 
not possess. He thereupon brought eject
ment. In May a statute was passed auth
orizing defendants to make a fixed bridge over
any river across which their railway might
he carried. After action, defendants paid 
into court the sum awarded, with interest, but 
the plaintiff still proceeded:—Held, that de
fendants were lawfully in possession after the



5975 RAILWAY. 5976

award, and that upon the facts proved the 
plaintiff had no right to dispossess them. Cot- 
ion v. Hamilton and Toronto R. IV. Co., 14 
U. C. B. St.

A railway company having mortgaged land 
to secure purchase money, laid down rails 
upon the mortgaged laud and worked the rail
way : Held, that the mortgagees could eject, 
and that such mortgage was not ultra vires; 
but that, where land is taken under the com
pulsory clauses, the compensation must be 
obtained as prescribed by the statute. Halt 
v. Lrie and Xiayara R. IV. Co. and Great 
Western R. IV. Co., 31) C. P. 357.

The plaintiff, having a notice from defend
ants that they required part of his land, re
fused to allow them to enter, but afterwards 
withdrew his opposition, on condition that it 
should not in any way prejudice his rights 
against them, and defendants then entered and 
constructed their railway. Arbitrators were 
appointed to determine his compensation, but 
before award made defendants desisted from 
their notice, and the plaintiff therefore failed 
in an action by him upon the award. The 
company afterwards served another notice, 
and. as the plaintiff did not appoint an arbi
trator. the county court Judge appointed one 
1). as sole arbitrator, who inspected the land 
taken, and awarded t304 10s. t<> tie- plaintiff. 
This sum defendants paid into court, long 
before this suit, and they had continued in 
Possession of the land. It appeared that two 
ines hail been surveyed and staked off through 

plaintiff's lands liefore their first notice, and 
the line shewn by their plan and book of 
reference tiled was the first, which was not 
adopted, though in the notices the land re
quired was stated to be that “ staked off by 
the said company according to the plan of the 
said railway.” The deviation, however, of 
the two lines was slight, much less than a 
mile, and it was admitted that the land em
braced in each award was that actually taken 
for the railway. The plaintiff having brought 
ejectment for this land :—Held, that he could 
not recover, for that, notwithstanding the de
viation, he was confined, by what had been 
done, to his claim by arbitration for the land 
taken. (Jrimshatce v. Grand Trunk R. W. 
Co., ID U. V. It. 4U3.

Defendants in 1851 staked out their rail
way across the land in question, and in 1853 
deposited their plan in the office of the clerk 
of the peace, and laid the rails and built their 
station on the land, which was then vested in 
the Crown ; but this was without the consent 
of Her Majesty, under C. S. C. c. till. s. 11, 
s.-s 31, and they had taken no other proceed
ings to obtain a right to the possession, in 
1854 the commissioners of public works, un
der 13 A 14 Viet. c. 13, conveyed the land 
to the plaintiffs by deed, in which the rail
way was referred to as a proposed line, and 
for fourteen years after this defendants con
tinued thus to use the land, with the know
ledge of and without any interference by the 
plaintiffs :—Held, that the plaintiffs could not 
maintain ejectment, but must seek for com-
feusation under the Railway Act. County of 

Vella nil v. G affala ami l.alc Union R, IV.
Co., U. C. B. 1 IT. 81 l . C. K. 8».

While the plaintiff, the true owner of certain 
land, was absent in Australia, the defendants 
agreed to purchase the land for the purposes 
of their railway—without arbitration—from 
the plaintiff's brother, believing him to he.

as he professed to be. the owner, and paid 
him the full value therefor, and was by him 
let into possession -Held, that the plaintiff 
could not maintain ejectment, but must look 
to defendants for com]iensntion under the 
statutes. McLean v. Great II estern R. II. 
Co., 33 U. C. It. 11)8.

Defendants, requiring plaintiff's land for 
their railway, after plaintiff's refusal to ac
cept the compensation offered, obtained from 
the county court Judge a warrant under s. 11. 
s.-s. 31, of C. S. C. c. UU, for immediate pos
session. upon giving the necessary security to 
pay and deposit the oomi>ensation to be 
awarded within one month thereafter. Subse
quently the arbitrators awarded to the plain
tiff $7.21 K), together with the costs of the re
ference, &c. On the 15th April, 187b, defend
ants petitioned the court of Queen's bench, un
der 38 Viet. e. 15 (U. i. to set aside or reduce 
the award as excessive, which the plaintiff 
opposed, and the petition was dismissed with 
costs. On the 17th March. 1877. defendants 
gave notice of appeal to the court of appeal, 
and filed the usual bond. The defendants did 
not pay ih.' compensation awarded, nor the 
costs of the reference, &c., but they paid the 
arbitrators’ costs, and the costs of the petition. 
On 3Uth August. 1877. the plaintiff brought 
ejectment, contending that defendants, by non
payment of the amount awarded, had lost their 
right to the possession :—Held, that ejectment 
would not lie. but that the plaintiff must pro
ceed upon the award ; and that lie had all 
the rights of an unpaid vendor. X or vail v. 
Canada Southern R. IV. Co., 28 C. 1‘. 3UÎ).

The owner of lands over which the Grand 
Trunk Railway would pass offered to convey 
a portion thereof for a station house upon 
certain conditions, which offer was rejected. 
Afterwards an agreement was made with the 
solicitor of the contractors, which was reduced 
into writing and signed by the owner, agree
ing to convey a quantity of land not to exceed 
ten acres, upon condition that the station 
should be placed upon it. The owner after
wards refused to convey unless the contractors 
would secure to him three crossings over the 
railway track, and brought ejectment to turn 
the parties out of possession of the land so 
agreed to be conveyed. The court decreed 
specific performance of the agreement to con
vey and an injunction to stay the ejectment, 
notwithstanding that defendant swore that 
the condition upon which he agreed to con
vey was that the crossings should he secured 
to him. Jackson v. Jcssop, 5 Ur. 524.

When lands are taken possession of by a 
railway company under the statutory powers, 
this court will not order possession to be re
stored in case of default in payment of the 
compensation awarded to the owners. The 
proiier remedy is a sale of the laud, and this 
will lie granted under the nrayer for general 
relief, though not asked for by the bill. Staler 
V. Canada Central R. IV. Co., 25 Gr. 3(13.

Sec, also, Rhillips v. Royul Xiuyara Hotel 
Co., 25 Gr. 358.

In an action by the attorney-general, upon 
the relation of the bursar of Toronto Univer
sity. to recover possession of certain lands 
claimed to be vested in Her Majesty for the 
benefit of the university, the defendants 
pleaded that the said lands had been, with the 
assent of the university and bursar, taken pos
session of by them for the purposes of their 
railway under their statutory powers, and
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that they had since retained and then were in 
possession thereof, mid they also pleaded the 
Statute of Limitations:—Held, on demurrer, 
that it was not necessary to set out specific
ally the statutes alluded to. in the various 
proceedings connected with the expropriation 
of the land, and the defence was not objection
able. upon demurrer, on the ground of want 
of certainty, by reason of its merely general 
allegation of compliance with the statutory 
requirements. Held, also, that the mere alle
gation that the defendants were in possession 
afforded a good defence in law in such an 
action, and put the plaintiff to the proof of 
his cause of action, under rule 144. Held, 
also. that, even if, under U. S. <>. 1877 c. 1(15, 
the assent of the lieutenant-governor in coun
cil to the expropriation of the lands by the 
railway company was necessary, which it was 
not, yet, after a user of the land by the com
pany for ten years, coupled with the legislative 
recognition of the status of the railway com
pany. and with the fact that the taking of it 
was with the assent of the university and col
leges and bursar, the formal assent of the 
frown must be held to have been dispensed 
with, and trespass or ejectment would not lie. 
Held. also, that the Statute of Limitations 
was no bar to the action, although brought 
by the Crown in its capacity as trustee of 
the land in question, ltegina v. Williams, 19
U. C. It. 39i, followed. Attorney-General v. 
Midi"ml It. IV. Co., 3 O. It. 513.

.See Clarke v. Grand Trunk It. IV. Co., 35
V. C. It. 57.

Injunction -Xeylcet to Fenei—Remedy.] 
—A railway company who take possession 
of land under the compulsory powers con
ferred by the statute, are bound to erect 
fences for the proper separation of the rail
way from the remainder of the land, within 
six months from the time of possession being 
taken, not from the time of notice being 
given requiring such fences to be constructed, 
which need only be a reasonable notice to 
fence: and if they neglect to do so they 
may be enjoined from further using the line 
of railway. In such a case the owner is not 
required to erect the fences at his own ex
pense and dejiend on his recovering damages 
from the company. Jlunnon v. Grand June- 
tinn It. IV. Co., 26 Ur. 286.

This decision was reversed. The court of 
appeal, while adopting the construction of 
s. 22, s.-s. 7, contended for by the plaintiff, 
in effect determined that a proper ease had 

" been made out for granting an injunc
tion peremptorily restraining the company 
from further constructing or working the line 
of railway ; that under the circumstances the 
possible injury and loss to the defendants, 
by the sudden and immediate stoppage of 
their work, largely outweighed any possible 
advantage to the plaintiff ; and that the pro
per relief was by a mandamus, or mandatory 
injunction, requiring the company to construct 
the fences; and that, if there was jurisdiction 
to restrain the further use of the road, as to 
which any expression of opinion was avoided, 
ii should not be exercised except in the case 
of a contumacious refusal. Ib. 289 n.

Mortgage for Unnaid Purchase
Money.]—-The rights and franchises of a 
railway company do not prevail over a ven
dor's lien: and where land was sold to a rail
way company for the purposes of the road, 
ami a mortgage taken to secure the unpaid 
purchase money:—Held, that the lien was not

thereby lost. Galt v. Erie and Niagara It. 
W. Co., 15 Ur. 037. See 8. 14 Ur. 499.

Trespass. |—Held, that under 4 Win. IV. 
c. 29 the Ureat Western R. W. Co. might 
enter upon land for the purposes of their 
road, and could not be treated as trespassers 
there, though they must make compensation. 
Kommcrville v. Great Western It. IV. Co., 11 
U. C. It. 304.

On 26th Octolier, 1852. the Buffalo and 
Brantford It. W. Co. took a deed from 
plaintiff's father, by which he agreed " to 
allow and permit the said company forth
with to take, occupy, possess, and enjoy of 
and through" the land in question. It ap
peared that the plaintiff had no title, but had 
merely been allowed by his father to occupy ; 
that lie hail admitted that it was with his 
father, and not with him, that the company 
must settle: and that he had worked under 
the defendant, a contractor with the com
pany, in making the fence along the line 
through this land. After the deed the plain
tiff and his father forbade defendant to 
enter. Defendant entered in December, 1852, 
I.» make the railway, and the fences 1 ><• 
ing insufficient, the plaintiff’s wheat was in- 
jureil by cattle. For this he sued in this 
action of trespass qu. cl. fr. The jury found 
for the plaintiff, on the ground, ns they stated, 
that defendant had been forbidden to enter 
before any work was done. The company 
were established under the general Act 12 Viet, 
c. 84, and the deed was taken while under 
that Act; but before entering they were 
placed under the Railway Clauses Consolida
tion Act. by 16 Viet. c. 45 :- Held (treating the 
question as one between the company and the 
owner i. (1) that the deed was more than a 
mere agreement ns to the price: the effect of 
it being to give the company permission forth
with to take and occupy a right of way 
through the land, of the ordinary width of the 
road. (2l That the company having, by their 
agreement previously made, a right to enter 
forthwith, 14 & 15 Viet. c. 51, s. 11, 
s.-s. 2, would not apply. (31 That the com
pany could enter forthwith, though they had 
not paid or tendered the money: that not be
ing a condition precedent according to the 
deed, and there being nothing in 12 Viet. c. 84 
to prevent it: and therefore that they could 
not he considered trespassers. Held, also, as 
to the plaintiff, that the verdict was wrong, 
taking the reasons given by the jury ; for, 
looking upon the deed merely as a license, it 
was acted upon the moment the company en
tered into contracts for the work, on which 
they would be liable to others, and was there
fore not revocable. (21 That on legal 
grounds, independently of his own conduct, 
which in justice should estop him. the plain
tiff could not maintain trespass against any 
one claiming under the company : for he was 
not at any time more than a tenant at will, 
and the deed determined the will and left him 
tenant at sufferance only, with a right to 
enter and remove the crop. Xelnon v. Cook, 
12 U. C. R. 22.

The Ureat Western Railway Company are 
not entitled to enter upon lands with the in
tention of permanently appropriating them for 
their railway without the owner's permis
sion. or a reference under the statute. De
fendants having so entered upon plaintiff's 
land in defiance of him. though such intention 
was afterwards abandoned, were held liable 

i in an action of trespass qu. cl. fr. Jannetto
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v. Great \Vextern It. H\ Co., 4 C. P. 488. 
See Itankin v. Grcai 11 extern It. 11". Co., 4 
C. P. 4Gil.

An award under 14 & 15 Viet. c. 51 will 
not cover injuries done by the company 
in entering upon lands before filing tlieir map 
and plan, when they had no legal right to 
enter. •lea nier v. Hell, 13 V. C. It. 170.

The Grand Trunk Railway Company gave a 
notice to the plaintiff under 14 & 15 Viet. c. 
51, s. 11, s.-s. 5, of their intention to take 
about eleven acres through which their line 
passed. They afterwards withdrew this, and 
informed the plaintiff orally that a new 
notice would be given, but omitted to give it. 
The quantity marked on the company’s map, 
which was duly tiled, was only 2.25 acres, 
intendants, contractors under the company, 
having entered upon this portion and con
structed their railway :—Held, that the plain
tiff was entitled to damages for the loss of 
occupation of such portion, and for the in
convenience to him in the use of his farm 
by its being thus intersected, up to this ac- 
tluii. II ill,i,s v. UtOiClki, 18 V. ('. it. 308.
The Grand Trunk Railway Company gave no

tice to the plaintiff of requiring his land, after 
which an award was made by their arbitrator 
and the one appointed by the county court 
Judge, the arbitrator named by plaintiff not 
executing it. The amount awarded was paid 
into the office of the clerk of the Crown. 
Defendants justified taking possession, &e„ 
in trespass, under a warrant by the county 
court Judge directed to the sheriff (defend
ant i reciting these facts and directing the 
sheriff to put the company in possession:— 
Held, that the sheriff was justified in acting 
under such warrant, and was not bound to 
ascertain if the award upon which it was 
granted was valid. Miller v. Czoicski, 0 C.
1*. 71.

The persons constructing a railway took 
gravel for ballast from a road allowance, at 
or near where the railway crossed it. The 
pat hamster of the corporation forbade them ; 
and on compensation being demanded from 
the railway company, their superintendent 
wrote to the township clerk admitting that 
they should have got permission before taking 
it, and asking what damages they expected, 
saying that the company would of course do 
what was right. Afterwards they made an 
offer by way of settlement, which was not 
accepted :—Held, that the company were liable 
for the trespass; that the plaintiffs could 
maintain an action therefor ; ami that the 
six months' limitation clause, ('. 8. < '. c. tit I. 
s. 83. did not apply, the wrong complained of 
being an illegal act not necessarily connected 
with the construction of the railway, more 
than the appropriation of any other property 
to their use. Toun*hip of Urovk v. Toronto 
and Sipixxing It. 11'. Co., 37 U. C. R. 372.

See John non v. Ontario. Sitncoc, and Huron 
It. II. Co.. 11 V. (_'. It. 240 : Martini v. 
(izotcxki. 13 V. ('. It. 208 : llctlor v. Urund 
Trunk It. II . Co.. 15 V. C. R. 505; Xortk 
Shore It. 11'. Co. v. Cion, 14 App. Vas. 012.

5. Itefcrcnoe and Award.
(a i Arbitration and Itcfercncc—Winn Or

dered.
Disputed Title Ic/iot!.]— ...... . an

application for a mandamus to a railway com

pany to appoint an arbitrator to determine 
the compensation to be paid for land taken, 
it appeared that the company disputed the 
applicant's title, and claimed title in them
selves. the application was refused, and the 
applicant left to his action to try the title. 
In re Jonc* and Erie and A lagaru It. 11". Co., 
25 V. 1*. 550.

Lands Injuriously Affected — Arbitra
tion or Action.\—Applications were made on 
behalf of A. and R. for a mandamus to the 
Galt and Guelph R. W. Co. to compel them to 
appoint an arbitrator on their part, to deter
mine upon the compensation due for damages 
in reference to certain injuries specified in 
the notices, which had been previously served 
upon them. It appeared that the heads of 
claim made by A. were for consequential dam
ages, childly from alleged omissions, and lor 
neglect and improper conduct of the company 
in the construction of their work, or for 
alleged consequential Injury to the property u 
the claimant, over which the railway passed : 
—livid, that these were not proper subjects 
for arbitration under 4 Win. IV. c. 29, 
but for action. II.'s claim was for injury by 
the construction of the railway upon laud 
which he at the time occupied as lessee ; and 
a mandamus was grunted, as it was not clear 
that he could recover such damages by action. 
In re Shade and (Jolt and (Juelph It. 11". Co., 
In re McXauyliton and Uult and Uuilph It. 
W. Co., 13 V. U. R. 577.

Reference back. | — See Ucmorext v. 
Grand Junction It. 11. t'o., 1U O. R. 515.

Reference to Master. | — The remedies 
pointed out by statute for the purpose of 
settling the claims of land owners to com
pensation for lands taken by a railway com
pany becoming ineffectual, the court in such 
a case will direct a reference to the master 
for that purpose. Mulloeh v. Urand Trunk It. 
it. Co., 0 Gr. 348.

See Routa v. Cunada Southern It. It". Co., 
14 A. R. 1.

(.b> Arbitrator—Appointment and (Jualifica-

Death of Arbitrator—lieplacing—Time 
—Statutes.J—in relation to the expropriation 
of lands for railway purposes, and looking at 
ss. 151, 150, and 157 of the Railway Act, 51 
Viet. c. _2'J (D.) :—Held, that the provisions 
of s. 157 apply to a case where the arbitra
tor appointed by the proprietor died before 
the award had been made and four days prior 
to the date fixed for making the same; that in 
such a case the proprietor was entitled to be 
allowed a reasonable time for the appointment 
of another arbitrator to fill the vacancy thus 
caused, and to have the arbitration proceed
ings continued, although the time so fixed had 
expired without any award having been made 
or the time for the making thereof having 
been prolonged. Shunnon v. Montreal Cork 
and Ixland It. IV. Co., 28 S. C. R. 374.

Disqualification — Ratepayer of Share
holder Municipality—Appeal—Certiorari.] — 
A motion was made to a Judge under R. S. 

i V. c. 1U0, s. 8. s.-s. 28, to determine the 
validity of the cause of disqualification urged 
by land owners against the arbitrator appoint
ed by a railway company under the provisions 

1 of the Act. The objection was, that the arbi-
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trator wa» a ratepayer of n city largely in
terested in the railway company as a share
holder and creditor, lie was not hitmen a 
shareholder, nor had lie any personal interest 
in the matter, except as a resident of the 
city, in which be had no real estate, and was 
assessed on income only: — Held, that the 
arbitrator was not disqualified. Held, that no 
appeal lav to a divisional court from the deci
sion of the Judge acting under the statute; 
and that u divisional court had no power to 
remove the proceedings by certiorari. He Me 
Uudlan and tiuelph Junction U. IV. Vo., 12 
V. It. 294.

Engineer of Railway Company.]—Re-
rnurks on the appointment by defendants of 
their own engineer as arbitrator, ami upon 
the duty of an arbitrator. Widder v. Buffalo 
and Lake Huron ft. II'. Vo.. 24 U. C. It. 520.

Making Appointment Rule of
Court. | The railway company served a no
tice on II. under 42 Viet. c. U (D. I, offering a 
sum of money as compensation Bor land t" ba 
expropriated by them, and naming an arbi
trator. H. served a notice on the company, 
naming his arbitrator, and the two apnointed 
a third:—Held, that the notices of appoin - 
nient of arbitrators and the appointment of 
the third arbitrator might be made a rule of 
court under C. L. V. Act, s. 201. lie Credit 
Valley It. W. Co. and (.rent Western It. W. 
Co.. 1 A. It. 532, distinguished. He Hwring 
and Sapanee, Tamtcorth. and Quebec It. 11. 
t o., 5 O. K. 349.

Notice Appointing—Rcrjumtc» of—C'er- 
tifieatc—Sear.T—It was objected that defen
dants* notice appointing their arbitrator was 
not accompanied by a surveyor's certificate, 
and it was denied that the plaintiff was entitled 
to any compensation :—Held, that, as no land 
x\ns taken, and defendants denied the plain
tiff's right to anything, the certificate was 
unnecessary. Held, also, that such notice 
need not he under the defendants' corporate 
>•■»!. Widder y. Iluffulo and Lake Huron It. 
11. Co., 24 U. C. 11. 520.

" Opposite Party ” — Mortgagor and 
Mortgagee.]—The words “opposite party" in 
s. 15o of the Dominion Railway Act, 51 Viet.
•. 20, s. 150, must be read so as to include 
both mortgagor and mortgagee, and both must 
loueur in the appointment of an arbitrator to 
deiri-niine i lie compensation to be paid for 
mortgaged land required for the railway. Itc
I oronto, Hamilton, and Buffalo It. 11'. Vo. 
and Burke, 27 O. R. 090.

Sole Arbitrator — Ex Parte Appoint
in'at.I—'The provisions of the Railway Act,
II S. u. 1877 c. 105, apply as well to cases 
w lu-re a sole arbitrator is appointed by the

uhere tin- owner names an arbi
trator on his own behalf, to value lands taken 
!• -i* railway purposes. Therefore, where the 
owner had omitted to name an arbitrator, and 

- -"le arbitrator was appointed by the Judge 
the county court, without notice of the 

hi tended application for his appointment 
hiving been given to the owner, and the arbi- 
lator proceeded to ascertain the amount of 

i IJ" nsation to lie paid by the company:— 
H*- I. that the owner was not liound by the 

i of the arbitrator so appointed, and the 
'inpuny were restrained from proceeding with 

M r works on land until a proper applica- 
wa< made upon the notice. McOibbon v. 

mooe It. IV. Co.. 36 Or. 22d.

Third Arbitrator — Ex Parte Appoint
ment.] — Plaintiff and defendants each ap
pointed an arbitrator to value lands of the 
plaintiff required for defendants' railway. 
The two arbitrators not being able to agree 
upon a third, the Judge of the county court 
upon their application appointed a third. No 
notice was given to the company of the in
tention to make such application, but it ap
peared that the arbitrator appointed by them 
was their general agent for obtaining the land 
required for the right of way: that on three 
other occasions the Judge, on his request as 
representing the company, had made similar 
appointments, and that on one the defen
dants had paid the award. The arbitrator, 
however, swore that he had no authority to 
apply in this case, and that on the other occa
sions his proceedings were sanctioned by the 
solicitor for the company. The plaintiff 
having sued the company upon the award 
made:—Held, that the third arbitrator was 
properly appointed ; and the award was sus
tained. Uaiy v. Buffalo and Lake Huron It. 
It . Vo., 16 0. V. R. 238.

--------  A’cccositp for — Waiver of Objec
tion».] — See 11 older v. Buffalo and Lake 
Huron It. IV. Vo., 24 IJ. C. R. 520.

(cl .heard—Appeal from and Proceeding» to 
Bet a»ide.

Appeal—Forum.]—Under s. 101 of the 
Dominion Railway Act, 51 Viet. c. 29 (D.I, 
an appeal lies in this Province by either party 
from an award of compensation exceeding 
.<Pmi either to the court of appeal or to the 
high court of justice, but if an appeal is taken 
to the latter tribunal, no further appeal lies 
by either party to the court of appeal. Bire- 
lp v. Toronto, Hamilton, and Buffalo It. W. 
t o.. 25 A. R. 88.

--------  Forum—Time,]—An appeal under
s. 101 of the Railway Act. 51 Viet. c. 2V 
(D. I. from an award, need not be brought 
on for hearing within a month from notice of 
the award; an effective notice of appeal, given 
in good faith, within the month, is sufficient. 
Such an ap|ienl should he brought on for hear
ing before a single Judge in court, not before 
a divisional court. He Potter and Ventral 
Vountie» It. IV. Vo., 10 P. R. 10.

--------  Forum — Tranafer to Proper
Court.]—The proper forum for the hearing 
of an appeal from an award under the Do
minion Railway Act is a Judge in court, and 
not a divisional court : the provision of rule 
117 respecting proceedings directed by any 
statute to be taken before the court, and in 
which tlie decision of the court is tinnl. is not 
applicable to an appeal of this kind. In re 
Rotter and Ventral Counties R. W. Co., 10 
P. R. 10, approved. Where an appeal was 
brought m the wrong court, an order was 
made under rule 784 transferring it to the 
projfer court, upon payment of costs. He 
Montreal and Ottawa It. IV. Vo. and Ogilvie, 
18 P. R. 120.

--------  Interference on.]—On an appeal to
the supreme court from a judgment of the 
exchequer court increasing the amount award
ed by the olticial arbitrators to the claimant 
for expropriation of land for the Intercolonial 
Railway:—Held, that, to warrant an interfer
ence with :m award of value MCMMl’ily large
ly speculative, an appellate court must be
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satisfied beyond nil reasonable doubt that 
some wrong principle has been acted upon or 
something overlooked which ought to have 
been considered by the official arbitrators: 
and upon the evidence in this cane the court 
refused to interfere with the amount of com- 
pensation awarded by the official arbitrators. 
The Queen v. Paradis, The Queen v. Itcaulieu,
16 S. (’. R. 716,

In the matter of expropriation of land for 
the Intercolonial It. W. Co. the award of the 
arbitrators was increased by the Judge of the 
exchequer court from îj*4.ir»T» to $10.824.-0 
after additional witnesses had been examined 
by the Judge. On appeal to the supreme 
court :—Held, that, as the judgment appealed 
from was supported by evidence, and there 
was no matter of principle upon which such 
judgment was fairly open to blame, nor any 
oversight of material consideration, the judg
ment should be affirmed. The Quern v. Cliur- 
laud, l(i S. C. It. 721.

Where an award of com iiensa lion made in 
an arbitration under the Canadian Railway 
Act. 1888. HI Viet. c. 21». was appealed from 
under s. llil. s.-s. 2:—Held, that the court 
rightly exercised its jurisdiction by reviewing 
the award as if it had been the judgment of a 
subordinate court, that is, by deciding 
whether a reasonable estimate of the evidence 
had been made. It was not authorized by the 
section to disregard the award and deal with 
the evidence de novo as if it hud been a court 
of first instance. Atlantic and Mort It-Went 
R. 11. Co. v. H ood, [18115] A. C. 257.

--------  Interference on— Mode of - - Rule
-Yiei.]—The most proper and convenient mode 
of appealing against an award under the Rail
way Act of Ontario, R. S. O. 1877 e. It 15. ss. 
11» and 20. is by rule nisi, upon reading the 
evidence taken by the arbitrators and trans
mitted by them under s.-s. 12. The court will 
not interfere with such award upon the meri s 
unless it is clearly wrong: and where there 
was no imputation against the arbitrators, 
who had examined the property, and seen and 
heard the witnesses, whose evidence as to the 
value of the land was extremely contradic
tory, the court refused to interfere on the 
ground that the sum given was too small. In 
re Hamilton and North Western R. 11'. Co. 
and Hoys. 44 U. C. R. HI!*».

--------  Interference on—Principle.] — On
an arbitration in a matter of the expropria
tion of land under the provisions of the Rail
way Act. the majority of the arbitrators ap
peared to have made their computation of the 
amount of the indemnity awarded to the 
owner of the land by taking an average of the 
different estimates made on behalf of both 
parties according to the evidence before them : 
-—Held, that the award was properly set 
aside on the appeal to the superior court, as 
the arbitrators appeared to have proceeded 
upon a wrong principle in the estimation of 
the indemnity thereby awarded. (ira ml 
Trunk If. W. Co. v. Coupa!. 28 S. C. R. 531.

—------ Right of—Provincial Statute—Do
minion Railway.]—Qua*re, whether the find
ing of the arbitrators could be reviewed under 
88 Viet. v. 15 ill.i, tin- land having been 
taken under an Act of the Hominion parlia
ment. Xorvall v. Cunuda Southern R. II . 
Co.. 5 A.' R. 13.

An apjieal on petition will not lie from the 
award of arbitrators appointed under the 
Dominion Railway Act, 1871», 42 Viet. c. V 
tl». • The only mode of impeaching such an 
award is by an action to set it aside ; or else 
by making the submission a rule of court, and 
men moving to set it aside. The api>eal given 
by R. S. O. 1877 e. KL5, s. 20. s.-s. II», only 
applies to railways over which the provincial 
legislature has jurisdiction, and is not avail
able in such a case as the present. Semble, 
that the court has no power to turn such a 
petition as the present into an action. Re L> a 
and Ontario and Quebec R. 11". Co., 8 O. R.

Application to Set aside -Interference 
on.J—Semble, that, as the submission in such 
matters is in a measure compulsory, the court 
might interfere to prevent injustice where they 
would hesitate to do so in an ordinary case. 
Great Western If. IV. Co. v. llubu. 12 U. C 
It. 100.

--------  Time — Evidence — Appeal.]—An
award against a railway company under 
the Railway Act, R. S. O. 1877 c. 105, 
for land taken, was made on the 15th 
January, and a copy of the award served on 
the secretary on the 22nd. Un the 18th 
February a rule nisi was obtained to 
set aside the award, the only material 
filed upon the motion being a copy of the 
award anil an affidavit, merely .stating what 
one of the arbitrators had informed the secre
tary of the company were the items consti
tuting the sum awarded, but the evidence 
given before the arbitrators was not brought 
before the court until the 7th March, when 
the claimant in shewing cause produced what 
he stated to be the evidence : Held, that the 
apjdicntion was not an appeal under R. S. <». 
1877 C. 1*15. s. 20. s.-s. 111. there being no evid
ence brought before the Judge to enable him 
to decide any question of fact, but the ordi
nary application to set aside an award, and 
that as such it was too late, the time for so 
doing having expired on 15th February, the 
Inst day of the term following the award, 
tjmere, whether service of a copy of the award 
was a sufficient notice thereof, under s.-s. lit: 
but held, that even if so the only evidence of 
what took place before the arbitrators not 
having been produced in court for more than 
a month after such notice, the time allowed 
for appealing had expired. In re Grand dune- 
lion It. 11". t'o. and Masson, 44 F. ('. R. 203.

Suit to Set aside — Necessity for — 
Validity of .1 trard.]—Held, that the Canada 
Southern Railway, although brought under the 
jurisdiction of the Dominion before proceed
ings had been taken for expropriation, was 
still subject to the Railway Act then in force 
in Ontario. O. S. C. c. till. An award having 
been declared void by the supreme court was 
amended so ns to meet the objection piven 
effect to by that court, and was re-executed 
by the arbitrators after the time limited for 
making the award had expired. The company 
having filed a bill to set aside such award, as 
well as the original award, the defendant, by 
his answer, asserted the validity of both. The 
bill was dismissed on the ground that it was 
unnecessary : - Held, that this, in effect, 
affirmed their validity, and an appeal was 
allowed. \ or veil v. Canada Southern R. II". 
Co.. Canada Southern R. 11". Co. v. N orteil. 
9 A. R. 310.

See Masson v. Robertson. 44 T\ C. R. 323. 
post (d i : Darlina v. Midland R. IV. Co.. 11 
P. It. 32. post XXV.
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(d) Award—Enforcement of.

Action on Award—Tender of Convey
ance— Executor» - lt idoic.]—The plaintiffs 
were executors and trustees under the will of 
I... by which he devised a lot. of which the 
land in question formed part, to his wife dur
ing her life or widowhood : in case of her 
second marriage. lie directed his executors to 
sell it and invest the price, and to pay to his 
wife one-third of the interest during her life : 
and in the event of her death, ns soon as it 
could Ih* done with due regard to the interest 
of the property, he directed them to sell tin- 
lot and divide the proceeds among his children 
and grandchildren, ns specified. Some of 
them were infants, and the widow was in 
occupation of the farm, unmarried. Under 
these circumstances the plaintiffs, under the 
statutes relating to the defendants, entered 
into nil arbitration with defendants, who re
quired part of the lot for a gravel pit. and 
were unable to agree upon the price : and the 
arbitrators, on 2i)th November. 1H72. award
ed that defendants should pay to the respec
tive persons entitled to receive the same 
$0,000 for said land, which they assessed and 
declared to be the full value of the fee simple. 
The widow was no party to the arbitration. 
On 3rd 1 >ecember defendants notified the 
plaintiffs that they would not take the land, 
of which they had never taken possession, and
that they withdrew ....... the purchase. The
widow, who continued in occupation, did not 
convey to the plaintiffs her interest until 7th 
January. 1874. and having tendered a con
veyance to the defendants in February. 1874. 
they brought this action on the award on 23rd 
March following :—Held, that the plaintiffs 
could not recover on the award, Mitchell v. 
• in ut \\' stem It. H . V«.. 38 U. C. R. 471. 
See N. (\. 35 t\ C. R. 148.

Tender of Convenance—Title—Pay
ment—Pleading.]—A land owner to whom 
compensation has been awarded for land 
taken by a railway company, under the Rail
way Act, C. S. C. c. tMi, cannot sue upon the 
award before tendering a conveyance of the 
land. A plea to such an action, that no such 
conveyance had been executed or tendered, 
was therefore held good. Defendants also 
pleaded, on equitable grounds, chat after 
award they tendered the sum awarded to S. 
i with whom the arbitration had been had), 
who then appeared to lie the owner in fee 
simple of the land according to the registered 
i'll'': that he refused to receive it: that, de
fendants had since received notice that S. had 
not a good title, and that the plaintiffs (hit 
executors) were not entitled to the sum 
awarded : and that defendants had always 
been ready to pay the said sum on receiving a
... I and sufficient conveyance of the land:—

11- Id. a had plea, there being no averment that 
s ' ad not in fact a good title, nor that the 
! fendants had paid the money into court un- 

d-T the statute, nor that they now brought it 
’ court, t'nirthra v. Hamilton and North- 
Western It. It . Co.. 41 V. C. R. 187.

- Pleading.]—The eleventh plea to 
1'• third count (n common count for money 
iwardedi was that the award mentioned and 

" money claimed there and in the first count 
M‘«'inl count on the award), were the 

Held, no defence. Widdcr v. Ituffalo 
1 l-'ikc Huron It. IV. Co.. 24 V. C. It. 222.

Action on Bond - Leasehold Land» — 
'"il Sum—Cost»—Tender of Conveyance

5986

I —Payment into Court—Pleading.]—A bond 
given by defendants to plaintiff, after reciting 

' the service of a notice on plaintiff by the 
! Kingston and Pembroke Railway Company, 

requiring certain of his lands for railway 
purposes, and offering $2,000 ns compen
sation. which plaintiff had refused, was 
conditioned for the payment, within one 
month after the making of an award 
under the Railway Act of 180.8, of the 
sum to be found due him thereby, for dam
age* sustained by him, and compensation due 
lnm, by reason of the railway company taking 
and retaining possession of his land, and for 
interest and costs lawfully payable to the 
plaintiff. The plaintiff’s lands consisted of 
freehold and leasehold lands, the latter being 
held under leases from year to year, termin
able by three months’ notice, but, if resumed 
before the expiration of fifteen years from the 
commencement thereof, which would be on 
the 1st April, 1880, the lessee was to be paid 

I for his improvements, but not otherwise. On 
the 21)ill April. 1874, the lands comprised in 
the plaintiff’s leases were leased to the rail
way company, subject to the existing leases, 
but with all the rights and powers of the 
lessors thereunder. The plaintiff was awarded 
$708.04. with $07.22 interest, for his 
freehold Jand taken, and an annual sum 
of $340.70 for his leasehold land, from 
the date of the company’s taking posses
sion. 20th June, 1877. until the termination 
of said lenses. In an action on the bond, 
alleging ns a breach the non-payment of the 
amount awarded with interest and costs :—
Held, that the bond would cover the amount
awarded for the freehold land, but not the 
annual sum awarded for the leasehold. Held, 
also, that the amount awarded was less than 
tin- amount tendered ; for, assuming that the 
company, ns reversioners, would terminate the 
plaintiff’s leases on the expiration of the 
fifteen years, the annual value up to that 
event, namely, for two years, nine months, and 
four days, amounted to $iMil5.»>4. which with 
the $708.iif for'the freehold land, only amount
ed to $1,075.18: and therefore the plaintiff 
could not recover the costs of the arbitration. 
Held. also, that liefore suing for compensation 
awarded for land taken, a conveyance there
of must he tendered or a readiness and will
ingness to execute one he averred. To the 
action the defendants pleaded an equitable 
plea of satisfaction and discharge, by pay
ment into court, under the statute, of $083.89, 
being the amount found due for compensation. 
Qun-re. whether the plea must he treated as 
an ordinary plea of payment into court In 
the cause, or a payment merely for the person 
entitled to the money. If the former, it ad
mitted the plaintiff’s cause of action pro 
tanto: but in such case the amount paid in is 
considered ns struck out of the declaration, 
and. so treating it here, a nonsuit was direct
ed. .1 nglin v. Mckle. 30 C. P. 72.

---------  Merita of Award —Procedure —
Time — Notice — Tender of Conveyance 
— /‘hading.] — A railway company re
quiring immediate possession of the plain
tiff’s land, procured defendants to give their 
bond to plaintiff for the purchase money, con
ditioned to be void on payment or deposit in 
court, under the provisions of the Railway 
Act. of the amount of the purchase money to 
be ascertained by arbitration proceedings then 
pending under the Act. within one month 
from the making of the award:—Held, that, 
an award having in fact been made, its 
merits could not be tried in an action upon
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the bond. 2. That the award was not iwpk- 
warily vitiated by reason of the arbitrators 
having allowed compensation for increased 
risk of loss by fire. 3. That in such an ac
tion the defendants could not examine one of 
the arbitrators to shew at what he estimated 
the value of the land, and whether general 
damages were awarded in addition to specific 
damages. 4. That it is not necessary before 
bringing such an action that a month should 
elapse after a written notice from one of the 
arbitrators to the defendants of the making of 
the award, as 11. S. O. 1877 c. 1 « 17». s. 20, s.-s. 
1!>. applies merely to the right of appeal from 
the award. No suggestion having been made 
as to any defect in title, and plaintiff's coun
sel offering at once to deliver a conveyance of 
the land to the company, the court refused to 
allow a plea to be added denying tender of 
conveyance before action. Masson v. Robert
son. 44 V. <’. It. 323.

Suit for Specific Performance — De
fence. |—Held, that the plaintiff was entitled 
to specific performance of an award giving 
him damages for his lands taken by the de
fendants; that the sum awarded was not so 
excessive as to shew any fraudulent or im
proper conduct on the part of the arbitrators; 
and quaere, whether, if shewn, it would Is- a 
defence in such a proceeding. Xorvall v. 
Canada Southern R. IV. Co.. 5 A. It. 13.

Summary Enforcement.]—The distinc
tion between arbitrations under our Muni
cipal and Railway Acts and the English 
Lands Clauses Consolidation Act pointed out. 
and remarks as to the right to enforce such 
awards summarily. In re Colauhoun and 
Town of Berlin. 44 U. C. It. ($31.

—7  Order.] — The proper mode of en
forcing an award of compensation made un
der the Railway Act is by an order from the 
Judge. Canadian Pacific R. IV. Co. v. Little 
Seminary of St. Thérèse, It. S. C. It. 000.

(e) Award—Execution by only Ttco Arbi
trators.

Refusal of Third to Act.]—The award 
in this case was bad. for under 14 & In Viet, 
c Ô1. s. Il, s.-s. 15, an award cannot Ik> made 
by two arbitrators, when the third refuses to 
net. (irimshaire v. Grand Trunk R. 11'. Co.. 
15 V. C. It. 224.

---------No/icc.]—In on action on an award.
Milder the Railway Act. of compensation to 
the plaintiff for lands injuriously affected by 
the const.•netion of defendants* railway, defen
dants pleaded that the award was made by 
two of the arbitrators after the other (the 
arbitrator appointed by them) had refused to 
act in and h d withdrawn from the arbitra
tion : to which the plaintiff replied that the 
arbitrator withdrew at defendants' request, 
after all the evidence on either aide had been 
heard, whereupon the other two proceeded to 
consider the case and award, having first duly 
notified him of their intention so to do:— 
Held, on demurrer to the replication, that s. 
11. s.->. 15. of the Railway Act. C. S. C.
c. (Ml. clearly did not apply to such a refusal 
and withdrawal, and that under s.-s. 11 the 
two arbitrators had power to proceed as they 
did. Widder v. Buffalo and Lake Huron R. 
IV. Co.. 24 U. C. R. 222.

It was objected at the trial, that the award 
was made without the day's notice to defen
dants* arbitrator required by the Act : -Held, 
no objection, for it was made at the same 
meeting from which he withdrew. S. C., ib.

Refusal of Third to Attend Xotirc.] 
—Held, that where the company's arbitrator 
laid not been notified pursuant to the statute 
of time and place appointed for signing awards 
between the company and land owners, such 
awards were invalid by the statute ('. 8. C. c. 
fM$. s. 11. s.-s. 11. and that although he had 
notified the other arbitrators that he would 
not attend, and waived any notice. Xorvill 
v. Canada Southern R. IV. Co., Canada 
Southern R. IV. Co. v. Xorvcll. 9 A. R. 310.

Third Dissenting;.]—The reference was 
before three arbitrators, and tin award was 
executed by two of the three only. It appear
ed that at a meeting of the arbitrators a rough 
sketch of the award was drawn up and read 
over to them, and was agreed to and signed 
by two of them, but dissented from by the 
third: and on the following day the formal 
award in the terms of the draft was drawn 
up and signed by the two. without reference 
to the dissenting arbitrator:—Held, under 
s. 0, s.-s. 17. of the Railway Act, 1808. that 
the award was invalid ; and, semble, it would 
be so apart from that Act. Anylin v. Xickle, 
30 C. 1*. 72.

On an arbitration with regard to land taken 
by a railway company, the argument closed 
on the 10th August, and the arbitrators ad
journed until the 11th, when, after discussion, 
one of them said be was sorry he could not 
concur with the others in the sum they had 
agreed upon, and withdrew. The other two 
then signed the award in the presence of each 
other, and reacknowledged it in the presence 
of a witness on the 14th August:—Held, that 
the meeting having hi-cn adjourned to the 
11th, the case was within the terms of 42 
Viet. e. 9. s. 9, s.-s. 17 (1>. ) Held, also, after 
reviewing the authorities, that the award was 
valid at common law. Freeman v. Ontario 
and Quebec R. IV. Co., f. O. It. 413.

Third not Appointed.]—The court has 
no jurisdiction to set aside an award made 
vider the Railwav Act of ISOS (31 Viet. c. 
28 11). | l Held, that, even were there juris
diction. the court would not have interfered 
in this case, as the instrument in question was 
in no sense an award under the statute, the 
pro\ isions of the statute not having been ob
served. there having been only two arbitrators 
appointed, who had not been sworn, and s.-s. 
20 of s. 9 not having been complied with. In 
re Horton and Canada Central R. IV. Co.. 
45 V. C. It. 141.

(f) Award—Uncertain or Unauthorized
Provisions of.

Damages for Depreciation.] — Arbi
trators appointed to assess the damages sus
tained by land owners whose lands have been 
taken for railway purposes, have a right to 
take into consideration matters other than 
the value of the mere quantity of land taken. 
Where, therefore, arbitrators allowed a sum 
“for depreciation to farm generally by the 
permanent occupation of the land as n rail
way." the award was held valid. Great West
ern R. IV. Co. v. Warner, 19 Gr. 500.
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Damage* for Slashing. | -Tin1 sultmis- 
sion—after reciting that tin- company hml
1.. , ai. cl iIn-ir line su ns to run across a portion 
uf the land of the other party, and that 
disputes and differences existed as to tin* value 
of tin* land required by the company for the 
cm- if ilc. road, and also the damage the said 
party might sustain thereby—referred “all 
disputes and differences which exist between 
tlce said parties." The arbitrators in their 
award included damages for slashing done on 
eith.-r side of tin* line taken by the company :

II. Id. that this was within their authority. 
AV (iri at \V<stern R. IV. Co. a ad Chauvin,
1 I*. K. 288.

Description of Land.]—The submission
1.. . i . .1 i the award stated that the com-

had set out and taken for the ueee 
of the road a portion of M.'s laud, being all 
his land lying immediately north of the land 
theretofore conveyed by him to the company 
and the award determined “that the value of 
the lands so set out and taken as aforesaid 
is." iV. : Held, that the land to be taken 
was sufficiently described. I» re Milhr v. 
(in at IV- «/* ni R. IV. Co., 13 V. C. It. 582.

In the award the plaintiff’s freehold land 
was described as " the freehold portion of his 
lands taken:”—Held, a sufficient description, 
as it could be identified by the notice served 
b.v the company, and also by the plans tiled. 

I n;ilin v. A iekle, 3U C. 1’. 72.

K. H. et al., joint owners of land situate in 
the city of Quebec, were awarded $11,900 un
ie r I." & 44 Viet. c. 43, s. 9, for a portion of 
their land expropriated for the use of the 
\ Tth .shore Railway Company. On the 12th 
March, 1883, K. It. et al. instituted an action 
a-ainst tin* North Shore Railway Company, 
based on the award. The notice of expropria- 
i‘"U and the award, both described the land 
expropriated as No. 1 on the plan of the rnil- 
• company deposited according to law, but 
in another part of the notice it was described 
;i' forming part of a cadastral lot 2345, and 
jn ijte award as forming part of lots 2344, 
23lo. On the 5th December judgment was 
rendered in favour of K. It. et al., for the 
an><oint of the award :—Held, that there was 
n" uncertainty in the award, as the words of 
ti." award and notice were sufficient of them- 
'• h.-., to describe the property intended to be 

•printed, and which was valued by the 
tore. Beaudet v. North Shore R. W. 

15 8. C. R. 44.

I" an award for land expropriated for 
i ll" ay purposes, where there is an adequate 
‘•id sufficient description, with convenient cer- 

1 111 of the land intended to be valued, 
award cannot afterwards he set aside on 

-round that there is a variation between 
description of the land in the notice of 

i iation and in the award. Bigaouctte 
' shore R. IV. Co., 17 S. C. R. 3«I3.

\>ccssity for Convenance.]—Where 
n| In-tween the Great Western Railway 

and a person through whose lands 
n " road passed, awarded a sum of money 

'■■"nages, and. on payment for the land 
b.\ the company, directed a conveyance of 

nd. the award was not set aside although 
i not set out by metes and bounds the 

■ hich the conveyance was to be given, 
that a conveyance was not necessary.

Hrvat Western R. IV. Co. v. Rolyh, 1 V. R.

Distribution of Damages A\r<culms.] 
—Where the parties interested were devisees 
under a will :—Held, unnecessary to state 
how much each was to receive ; for the 
money might be paid to the executors for them 
to divide. (irat Western R. IV. Co. v. Baby, 
12 V. C. R. 10 i.

Form of Award. | — See Great Western 
R. IV. Co. v. Balm. 12 V. C. R. 100,

Lessee’s Interest — Lumber.] — Arbi
trators awarded a certain sum for defendant's 
interest in the land as lessee, “and for the 
lumber taken by the said company now piled 
upon that portion of the wharf taken by tie* 
said company —Held. Iteyond the power of 
the arbitrators. Great Western R. IV. Co. v. 
Hunt, 12 U. C. R. 124.

Maintenance of Water Supply. |
The following proviso was Inserted in the 
award :—“ It being understood that the Great 
Western Railway Company shall construct 
and maintain a public water tank south of 
the railway, sufficient at all times to supply 
the inhabitants of the front of said lots 79 
and 80 with water from the Detroit river, 
and shall keep open Ferry street at its pre
sent width —Held, that the company could 
not object to this. Great IV< atmi R. IV. Co. 
v. Baby, 12 U. C. R. 10(1.

Reservation of Road.]—It was express
ed in the award that the land should be sub
ject to the reservation of the Bordage road 
expressed in the patent to F. TV of the said 
land, and to any public Of private right, ex
cepting the right of the parties submitting to 
the arbitration, in respect of Water street 
and River street having been laid out on a 
certain plan :—Held, no objection. Great 
II intern R. IV. Co. v. Baby. 12 V. ('. It. 1(81.

Right to Cross Track.]—The award 
stated : • w -- have taken ii for granted, in 
making this award, that the said C. II. shall 
have the right to cross the railway track from 
one part of his property to another —Held, 
not sufficiently definite or certain. Great 
Western R. IV. Co. v. Uunt, 12 U. C. It. 124.

An award was held bad, for want of cer
tainty and definiteness in the provisions re
specting the right to cross the track and the 
manner of doing so. Great Western R. IV. Co. 
v. Dougall, 12 U. C. It. 131.

The award contained the following reser
vation :—“ Reserving to Dodds the right to 
cross the railway line from one portion of the 
said land to the other:”—Held, that such an
absolute reservation was unauthorised, and 
that if it were not, so indefinite a provision 
would have been void ; but, semble, that be
ing unauthorised and void, it would not ne
cessarily invalidate the whole award. Great 
Western R. IV. Co. v. Dodds, 12 U. C. R. 
133.

Separation of Damages. | -Quære, whe
ther the award need distinguish between the 
price of the land and the damages. Martini 
v. Gzouski, 13 U. C. R. 298.

See Mitchell v. Great Western R. W. Co., 
38 V. C. R. 471.
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(gl Award—Other Objections to.
Agreement Made pending Arbitra

tion Hridenee. \ After the evidence had 
been closed, the construction committee of the 
railway company wrote a letter addressed to 
H., agreeing to certain things whereby the 
damage to his property would be lessened. 
This was delivered to the arbitrator for the 
company before the award was made, and 
by him to the umpire, hut was not communi
cated to II. until after the award, which con
tained recitals of the benefits proposed by 
this letter, and assessed the compensation at 
tlie sum originally offered by the company. 
The award was not signed by II.'s arbitrator, 
who swore that the letter affected the award, 
and reduced the sum awarded, while the other 
two arbitrators swore it had no effect upon 
their finding : Held, that the award was had. 
Remarks as to the caution to be observed by 
arbitrators in such cases in considering or 
acting upon such agreements made pending 
the arbitration, lie Herring and Sapa net, 
Tom wort It, and Quebec It. IV. Vo., 5 O. K. 
349.

Finality - Want of.] — Arbitrators ap
pointed to determine the value of certain land 
required for the Great Western Railway Com
pany. and the damages the owner might sus
tain thereby, awarded that the company should 
pay £50 per acre for the land, £31 5s. for 
dainagi-s to the said land, and £13 15s. for 
other damages. It was admitted that dam
ages to other land were claimed at the arbitra
tion :—Held, that the award was bud. not 
being final on the matters submitted. Great 
Western It. IV. Vo. v. Laderuntc, 1 1*. R. 343.

Married Woman. | The fact of one of 
the parties interested in the land being a 
married woman, was held no objection to the 
award, for it was known to the company 
when they referred, and both she and her 
husband were willing to convey in accordance 
with the award. Ureat IVce/ern tt. IV. Vo. 
v. liai y. 13 U. C. R. 100.

Third Arbitrator - - Objection to — 
IVflin r —- Submission—Variance, j—It was 
objec ted that there was no sufficient evidence 
of disagreement between the two arbitrators 
to warrant the appointment of a third by the 
county Judge : -Held, that this objection had 
been waived by defendants attending before 
the three arbitrators. Held, also, that there 
was no variance between the award, set out 
in the case, and the submission. Widder v. 
Itutfulu and Luke Huron It. II. Vo., 34 V. 
C. R. 530

See Moore v. Ventral Ontario It. IV. t'o., 
3 U. R. 047 ; In re Ontario and Quebec It. IV. 
Vo. and Taylor, (» U. R. 33b.

(h) Coiti.

Appeal -Costs of—Discretion.]—Although 
C. S. C. c. (HI directs that when the sum 
awarded for lands taken for a railway is less 
than that tendered, the costs shall In* borne by 
the owners, the same rule does not apply as 
lo the costs of an appeal to the court, they be
ing then in the discretion of the court, which, 
under the circumstances, dismissed an appeal 
without costs. Itc ('redit Valley It. IV. Co. 
and Spragge, 34 Ur. 331.

Arbitrators’ Fees — Payment by one
Party—Recovery.] —Where it was determined 
that neither party was entitled to the costs 
of arbitration under the statute ; but the com
pany, in order to take up the award, paid the 
whole of the arbitrators' fees : — Held, that a 
summary order could not Is- made to recoup 
the company for one-lmlf the fees out of the 
moneys payable to the land owner, and such 
order was refused without prejudice to an 
action for the same purpose. Itc Philbrnk 
and Ontario and Quebec It. IV. Vo., 11 V. R. 
373.

Recovery -Order — Action.] — Under Hi 
Viet. c. 99 s. 5, if a greater sum !>e awarded 
for land taken by the Great Western Railway 
Company than that tendered by them. ** the 
company shall pay all costs and charges at
tending such arbitration but no provision 
is made for their recovery. The court re
fused to make an order on the company for 
payment of such costs ; and, semble, that the 
only remedy is by an action of debt on the 
statute. In re Poster and Great Western It. 
IV. Vo. 33 U. C. R. 503.

Right to—Dieided Success.]—A railway 
company, having taken certain lands for the 
purposes of their railway made an offer to 
the owner in payment of the same, which 
offer was not accepted, and the matter was 
referred to arbitration under the Consoli
dated Railway Acts. 1879. On the day that 
the arbitrators met, the company executed au 
agreement for a crossing over the said land, in 
addition to the money payment, and it appear
ed that the arbitrators took the matter of the 
crossing into consideration in making their 
award. The amount of the award was less 
than the sum offered by the company, and both 
parties claimed to Is* entitled to the costs of 
the arbitration, the company because the 
award was less than their offer, and the owner 
because the value of the crossing was included 
in the sum awarded, which would make it 
greater than the offer :—Held, affirming the 
judgment of the court of appeal, which affirm 
ed that in 5 U. R. I»74, that under the circum
stances neither party was entitled to costs. 
Ontario and Quebec It. IV. Vo. v. Philbriek, 
13 b. C. R. 38b.

--------  Pleuding.]—'The second count aver
red that the defendants, by their notice of ar
bitration. alleged that the plaintiff was en
titled to no compensation, and that the ar
bitrators awarded him $lo.um ; whereby, and 
by force of the statute, defendants became 
liable to pay him the costs of the arbitration, 
but did not pay :—Held, on the authority of 
Welland R. W. Co. v. Blake, V» II. & X. 4H>. 
that " never indebted ” was a good plea to this 
count. Widder v. Huff a! o and Lake Huron 
It. IV. Vo.. 34 V. Ç. It. 333.

See Anglin v. Sickle, 30 C. V. 73.
Separation from Rest of Award.| It

was held no objection to the award that the 
arbitrators awarded costs, for. if unauthorized, 
the award of costs was easily separable from 
I he rest of the award. Widder v. Buffalo and 
Lake Huron R. IV. Co., 34 V. C. R. 530.

Taxation -Fonmi.j—Costs of an arbitra 
tion under the Railway Act. s. 11. can he 
taxed only by the county court Judge : and 
charges in the hill for business done in 
this court auxiliary to the arbitration, sum 
as procuring an order for the attendance of
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witnesses. will not authorize a reference to 
the master. Quaere, whether such order can 
i-i'i|H'i l.v he granted in these arbitrations. In 

McDermott, 2S V. C. It. 152.

-------- Forum—Delegation—Appeal.]—By
Dominion Railway Act, It. S. C. 

c. 10!». s. 8. s.-s. 22, the costs of an arbitration 
ns to the value of land expropriated for a 
railway may be taxed by the Judge. The 
Judge in this case, by an ordei* not appealed 
against, referred the taxation to a taxing of
ficer:- -Held, that the question whether the 
Judge had power to delegate the taxation 
could mo be raised, and that an appeal lay 
from the taxing officer to the Judge, lie Me- 
line <ni(l Ontario and Quebec It. IV. Co., 12 
Ie It 2S2. 827.

Qua*re, whether "the Judge ” named in 
s.-s. 22 could delegate the taxation of costs, 
■v # 12 1\ It. 327.

------ Quantum—iSolicitor and Client—
Pnliminary C'outs.]—In expropriation cases
11« costs should be taxed liberally in favour
"I the proprietor: but where the statutes 
mention ‘‘costs" only, and not ‘‘full costs," 
• ■••'is as between solicitor and client are not 
intended. Where a railway company in ex- 
i i 'printing land under the Dominion Railway 
A t agreed to pay to the land owners "ail 
c sts incidental to the arbitration " had to fix 
i • compensation to bn paid:—Held, that the 
"••rds did not extend to costs as between 

: nor and client, nor to costs preliminary 
i" the arbitration. He llrongon and Canada 
Ulantic H. IV. Co.. 13 P. R. 440.

Wit in km Fern—Sub pirn a*.]—By s.-s. 
22 of s. 8 of R. S. C. c. 100 “ the arbi
trators . . . may examine on oath

the parties, or such witnesses as
■....arily appear before them." In this

1 ase subpœnas were issued, and witnesses at
tended upon them and were examined:— 
Held, that there was no power to compel the 
itendance of witnesses, and those who at- 

iended must have done so voluntarily; there 
tm power, therefore, to tax the subpœnas 

it' such, but. as they operated as notices, the 
: r oasts of notices should bo allowed, and
ill'1» the - osts of the attendance of the wit- 
nesses. It( McRae and Ontario and Quebec 
It. U t o.. 12 P. R. 282.

Désistaient, Abandonment, or Withdrawal.

After Award.]—Quære. whether after an 
td the company can relinquish the land 
i"d. and claim exemption front complianee 

the award. In re MilLr and Great 
rn It. IV. Co., 13 U. C. R. 582.

Xoticc—Title—Pleading.]—Section 
; W m. IV. c. 26, defendants' Act of In- 
'■"inn. provides that money awarded to 
:'l by them for lands taken shall be paid 

fee months from the award, and in 
' company shall fail to pay the same 

i that |ieriod. their right to assume the 
rty shall wholly cease; “and it shall lie 

i " ml for tlie proprietor to resume his oecu- 
I l'in of such property, and to possess fully 
■' ‘i-lits and privileges in respect thereof, 

'* I'Tu any claim or Interference from said 
otnpany." The plaintiffs sued the defendants 

" "lev awarded to be paid to the plain

tiffs, as executors and trustees of one A., for 
land taken by defendants for the purposes of 
their railway. Defendants pleaded that 
they had never taken possession of or used 
the land, and that, forthwith after publica
tion of tlie award, they gave notice to the 
plaintiffs that they had abandoned all inten
tion of doing so, ami withdrew from the pur
chase:—Held, had on demurrer, for that de
fendants, under the enactments above stall'd, 
uml tin- subsequent statutes affecting them, 
could not after the award was made withdraw 
from the purchase. In a second plea, after 
stating the same facts, defendants added that 
tlie plaintiffs then resumed their occupation 
of the land, ami had ever since such notice 
occupied the same free from any claim or in
terference by defendants:—Held, a good plea : 
for that, if the notice was given before three 
months allowed for payment by s. 4 above re
ferred to, the plaintiffs might accept it and 
elect to treat the contract as ended ; and if 
after, the plaintiffs hud taken advantage, as 
they might do, of tlie right which was given 
by the statute for their benefit. The third plea 
was. that the plaintiffs had no title to the 
land either at the time of the arbitration and 
award or at the commencement of the suit:— 
Held, a good defence. Quære, whether a title 
acquired after tlie award, hut before suit, 
would enable them to recover. Mitchell v. 
Great Western H. IV. Co., 35 U. C. R. 148.

Arbitration Pending.]— Under 14 & 15 
Viet. c. 61, s. 11, s.-s. 10, a notice for lands 
may he desisted from, and new notice given 
for the same lands, even after the arbitrators 
have met. and are engaged in the arbitration; 
and an award made by them after such notice 
is void. Grimshatce v. Grand Trunk It. IV 
Co.. 15 l . C. R. 224. See. also. S. C.. 19 
U. C. It. 493.

L———- A ©lice.]—In an arbitration under 
the Railway Act. C. S. C. c. GO, to de
termine the value of land taken, two of the 
arbitrators had agreed upon the sum to be 
awarded, and notice had been given by them 
to the oilier arbitrator on tlie 27th February, 
that they would meet on the 1st March to 
sign the award. On the 27th a notice of dé
sistaient, and that a new notice would be 
given, was served on them, and on the 1st 
March a new notice was given, but the two 
arbitrators proceeded, notwithstanding, ami 
made their award Held, that the notice of 
désistaient was effectual, ami the award void. 
C ate t hr a v. Hamilton and Lake Frie It. IV. 
Co.. 35 U. C. It. 581.

Grounds for.] — Where a railway com
pany took possession of lands without con
sent of the owner, and held them for some 
time, and an arbitration was agreed on. by 
which it seemed probable that the price would 
he fixed at a sum very much larger than the
company would be willing to pay:-—Held, that
the company could not, on this ground, revoke 
the submission. Great Went cm It. It Co v
Miller, 12 U. C. R. (154.

Lands Actually Taken.) -An abandon
ment of a notice to take lands for railway 
purposes must take place while the notice is 
still a notice, and before tlie intention has 
been carried out by taking the lands: It. 8. 
C. c. 109, s. 8, s.-s. 20. Canadian Pacific 
R. IV. Co. v. Little Seminary of Stc. Thérèse. 
10 8 C. R. 000.
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Lands Enclosed. 1 -Held, that tin- Great 
Western Railway Company could not be com
pelled in purchase land which had been en
closed by one of their engineers without the 
knowledge of the directors, hut which they 
had never expressed any intention to acquire 
permanently. Cjuære, whether, if the com
pany had gone to arbitration upon the value 
with the intention of taking the land, they 
could have been compelled to complete the pur
chase. Unhy v. (in tit Western It. it*. Co., 13 
V. C. It. 2U1.

Lands Injuriously Affected — Notice.]
—Held, that the power to desist extends to a 
case of lands injuriously affected as well ns 
lands taken: hut that with the notice of de
sist meat a new notice should be given, and 
without it the old notice remains in force to 
uphold an award duly made under it. Widder 
v. It tiff tilo und Luke Huron It. IV. Co., 24 U. 
C. U. 222.

Second Notice.]—Qnrnre, whether the ar
bitration under the second notice can also be 
desisted from, or whether the power extends 
only to the tirst appointment. Grimshawe v. 
Grand Trunk It. IF. Co.. 15 U. C. It. 224.

-------- Airard.]—Held, that a railway com
pany having desisted once from their notice to 
take land, given under It. S. O. 1877 c. 105, 
s. L’o. could not again desist, pending an arbi
tration proceeding, under a second notice. 
The company's arbitrator having withdrawn 
from such arbitration, in deference to a notice 
of désistaient given by the company, after the 
amount to he awarded had been agreed upon 
by the other two :—Held, that the company 
cimhi not object to the award on the ground 
that the i ompntty's arbitrator had not been 
asked to sign it. Moon v. Cintrai Ontario 
It. W . <-----2 n R. 047. See R. S. O. 1887
c. 170, s. 20 (Id.

Third Notice — Estoppel.]—A railway 
company at different times served IT. with 
several notices under the Dominion Railway 
Act. stating that portions of land owned by 
him were required for the company’s line. To 
each of the first two notices II. replied by a 
notice appointing an arbitrator, but stating 
such appointment to he expressly without pre
judice to his right to insist that the company 
had no right to take any part of his land. 
The company served successive notices of de
sist ment from all their three notices, and H. 
gave notice that he objected to the third no
tice of desistment. and claimed that the com
pany had no right to desist from their third 
notice of expropriation :—Held, that the com
pany had not exhausted their powers of de
sist nient. hut lmd the right to desist from their 
third notice. II. could not lie allowed to com
plain of the abandonment by the company of 
proceedings to compel him to sell his land to 
them, whiui he had notified them at every op
portunity that he intended to contest their 
right to compel him to do so : after they had 
acted upon his expressed intention, and aban
doned the notice to which he objected, it was 
too late for him to endeavour to insist upon its 
validity. Grierson v. Cheshire Lines Com- 
mitt™; !.. II. 1'.' K,, S3. roferml to. 
Hooper and Ern and Huron If. W . « o.. 1» 1 . 
R. 408.

fire Wilkr» v. G:ou *ki. 13 
Mitehell v. Great Western It.

V. C. R. 308 ;
W. Co.. 38 IT.

C. R. 471 ; Xilitin v. St. Catharines and .Via- 
para Central It. IF. Co., 10 U. R. 450.

(j) Notice to Refer.

Sufficiency of -Description—Objection.] 
—The notice described the plaintiff’s claim as 
being “ in respect of the alleged damages 
claimed h.v you for the construction of their 
railway along the margin of the river Mait
land, northerly of your land in the town of 
Goderich, as the same is now made and built:”

Held, a sufficient description of the subject 
matter of the dispute, and the property alleged 
to be injuriously affected. Held, also, that 
objections urged by a party to his own notice 
should be examined most strictly. Widtler v. 
Itnffnlu und Luke Huron It. IV. Co., 24 L". C 
R. 52».
,-------- 1‘rice of Lund—Consequential Dam

ages Premature Entry - - Action.] — The 
Grand Trunk Railway Company notified the 
pluintiff that they required a portion of his 
land (describing it), and their readiness to 
pay a certain sum "ns compensation for the 
fee simple of the said piece of land hereinbe
fore described," and that in case of refusal 
they would proceed to obtain a title : and also 
notified him of their appointment of un arbi
trator, " to act in pursuance of the provisions 
of the Railway Clauses Consolidation Act." 
The defendants, contractors under the com
pany, entered, and commenced the work soon 
after. Tlv plaintiff siilisequently appointed 
an arbitrator, and an arbitration was held : 
but a few days before the award he brought 
trespass, and he refused to accept the sum 
awarded : Held, that the notice was sufficient 
to entitle the company to an arbitration, both 
upon the price of the land and the consequen
tial damage from taking it. Held. also, that 
neither the price nor such damage could be re
covered in this action, but only damages 
caused by the entry and commencement of the 
work, which were premature. Martini v. 
Giuuski. 13 V. C. R. 21)8.

0. Other Cases.
Creditor — Superfluous Lands—Inquiry.] 

-—The rule that railway companies, when act
ing in good faith, are the best judges of what 
lands, «tee., are required for the railway, does 
not apply in a proceeding by a creditor against 
tho company ; in such a case the court i< the 
proper authority to determine that point. The 
court in such a case ordered a reference to the 
master to inquire whether the company held 
any hinds which were suihtIIuoub or not nev
es ry for the use of the company ; but the com
pany were declared entitled to retain for their 
use a gravel pit, obtained under the compul
sory powers in their Act, with necessary ap
proaches thereto; and also to sufficient land 
for the erection of offices for the management 
of the busine.su of the company. Erie and 
Niagara It. IV. Co. v. Great IVretirn R. IV. 
Co., It) Gr. 43.

Mechanics’ Lien -Naif.]--This court will 
not direct the sale of lands required for the 
use of a railway company to enforce the pay
ment of a mechanics' lien for work done on the 
projicrty : in such a case the decree will only 
be for payment of the amount found due. with 
costs. Breeze v. Midland R. IF. Co., 20 Gr.
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XVI. Lease of Railway.

Powers of Company.] — A railway or 
canal company cannot lease the concern or 
delegate its powers for a specified term with
out ill- sanction of the legislature. This 
principle was held applicable to a railway 
,ui„pan> who had no power of taking land 
compulsorily, but bad other special power# 
ami privileges under their Act of incorpora
tion. Hinckley v. Gildersleeve, 11) Gr. 212.

The respective legislatures of the state of 
New York and of Canada Incorporated cer
tain persons for the purpose of constructing 
a suspension bridge across the Niagara river, 
for railway and other purposes, with power to 
take lands, charge tolls, <kc„ and the two com
panies joined together in conveying to one 
railway company the exclusive use of the rail
way portion of their structure, with power to 
make arrangements with other railway com- 

ii.ill. that such conveyance was 
ultra vires and void. Attorney-Generul x. 
Niagara Falls International Brtdgt Co., 20

'

Sec Tate v. Port Hope, Lindsay, and Hear- 
erton IV. Co.. 17 V. C. It. 354.

XVII. Lessees or Assignees of Railways, 
Actions against.

Breach of Contract—Agents and Direr- 
t"i- -Iary.] -Plaintiffs sued defendants for 
breach of an agreement to carry lumber for 
them from Peterborough to Port Hone at a 
stipulated price. The agreement, which was 

l in November. 18(15, recited that defend
ants were engaged in running the “Port Hope,
I '■!>. and Beaverton Railway," and the 
Millhrook branch thereof, and by it defendant# 
l"tnd themselves to carry plaintiffs' lumber 
h a certain rate. Defendants pleaded that 
the agreement was made by them as agents 
ami directors of the railway company, of 
"l e . plaintiffs bad notice, and that by 1(1 
Viet., further amending the Act Incorporating 
dm Peterborough and Port Hope Railway 
Company, was adopted a clause enacting, iit 

11 ■•••. that no undue advantage, privilege, 
nr in-.mipoly should be afforded to any person, 
win. ii - latise was contained in <’. S. C. c. (Ml: 
h -1 that hy 18 Viet, the name of the company 
" 1 hanged to the Port Hope. Lindsay, and
lb - rtnn Railway Company: that after the 

said agreement the rates of car* 
i were Increased beyond those mentioned
•bereai, and that the company made no other 
'■Imi-e against plaintiffs than against every 
cue else. It appeared at the trial that nt the 
dale ,,i the agreement one of the defendants 

president ami the .other managing direc- 
maln line of railway from Port

1 1 Lindsay, and lessees of the branch
hi 1 '"."ling from Millhrook. a station on the 

• in Peterborough : that, hy reason of 
pany having been long insolvent, the 

Haim line bad been solely within defendants*
' " " i as principal bondholders of the com-

: that what they did personally was 
1 e, therefore, done on the company's 
The jury were asked to find whether 

• I1 '•••ment was made by defendants acting
- ’ .I- and directors of the company, of 
""tiffs had notice: and having found
- 'five and assessed damages in favour

,, 'iiT>, the court refused a new trial.
1 ill v. Covert. 18 C. P. 119.

V"L. III. u—189—40

Injury to Cattle—Evidence—Objection.] 
—Defendant, who was possessed of and work
ed a certain railway, was sued for killing a 
cow of the plaintiff. At the trial no evidence 
was adduced to prove defendant's conneetmn 
with the railway, and no objection was taken 
to the absence of it. The court below ordered 
a nonsuit on the ground, among others, that 
there was no such evidence. On appeal:— 
Held, that defendant, not having taken the ob
jection at the trial, was not entitled to take 
it afterward#. The judgment was therefore 
reversed, and a now trial ordered, liemutt v. 
Covert, 13 C. P. 555.

--------  Sublessee — Fence».]—Held, that
defendant, a sublessee of n railway company, 
was not liable under the Railway Act. <’. S. C. 
c. (50. for neglect to nmintnin fences, by which 
plaintiff's cattle had I teen killed. Hen nett v. 
Covert, 24 U. C. R. 38.

Injury to Lande Subit usee*—liraneh 
Line.]—To obtain the means of constructing 
n branch line from Peterborough to Millhrook, 
ih" Port Hope, Lindsay, ana Peterborough 
Railway Company agreed to lease their rail
way to T. and F„ under the preamble to 27 
Viet. c. (JO, and the branch line was accord
ingly constructed by T. and F.. and by de
fendants ns their assignees Held, that the 
construction of the branch line under the au
thority of the company had been sanctioned 
by this Act, which had also confirmed to the 
lessees the right to maintain and use the road 
under the franchise of the company. Held, 
also, that the lessees, and defendants claiming 
under them, were not personally liable for 
anything done within the power given to the 
company under the Acts. Defendants had 
also maintained a cutting in the street in 
front uf the plaintiff's house, which prevented 
the street being used as before:- Held, that, 
if the plaintiff had been more injuriously af
fected thereby than others, and was entitled 
to compensation, redress must sought from
the company, and not from defendants indi
vidually, us exercising its rights and franchise. 
Hamilton v. Covert, lti C. P. 206.

--------  Taking Gravel — Agreement.] —
See Pete v. Iluffalo and Lake Huron It. IV. 
Co., 17 V. C. It. 282. ante VII. 7.

See McCollum v. Iluffalo and Lake Huron 
It. W. Co., 19 C. P. 117.

See post XXVI.

XVIII. Liability for Acts of Agents, Con
tractors, and Servants.

Carriage of Passengers Contracts.]— 
Railway companies are bound by contracts 
entered into by their general agents as to the 
conditions of carrying passengers, although 
such contracts should, within the means of 
knowledge of the agent, be bevond the regula
tions of the company in relation to such mat
ters. Cliilds v. Great Western It. IV. Co., ft 
C. P. 284.

Construction of Railway — Changing 
Itoad Line.]—J. & Co. had contracted with 
the Grand Trunk Railway Company to obtain 
(lie laud required by them, and to construct 
their road. The line was laid out so ns to 
cross the Bath macadamized roi.d several 
times, which being considered dangerous, the
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contractors agreed to make a iipw line for the 
road company. and in doing so they eucroach- 
«-(1 upon tin» plaintiffs land :—Held, that the 
railway company were not liable. Purdg v. 
Grand Trunk It. IV. Co.. 15 V. C. It. 571.

Contract to Pay Costs —• Secretary.]— 
A Imnk having executions against a railway 
company in the hands of the sheriff, the secre
tary of the company, in order to avert n seiz
ure of a quantity of railway iron, signed a 
letter agreeing that the hank, out of moneys 
coming to their hands from certain garnishee 
proceedings taken hy the hank against debtors 
of the company, might retain "a sufficient 
amount fully to cover all your solicitor's costs, 
charges, and expenses, against you or against 
you anil us, as between attorney and client or 
otherwise; as well as the costs, charges, and 
expenses of your hank, of what nature or kind 
soever, and after the payment of such, in the 
second place, to hold the surplus, if any. to 
apply on your executions against us."' This 
letter was signed without any authority from 
the hoard of directors of the company, al
though two members of the board were aware 
of it. and one of them, the vice-president of 
the company, authorized it:—Held, not such 
an act as the officers of the company were au
thorized in the discharge of their duties to 
perform; and that, although the bank granted 
the time asked for, they could not enforce pay
ment of the amounts stipulated for. Hamil
ton and Tort Dover R. 11". Co. v. Gore Hank, 
aotir. 190.

Conversion of Cattle—Station Matter.] I 
—Trover for conversion of live cattle, killed 
during their carriage hy defendants, as to I 
which defendants paid into court $52. being 
the price for which they were sold by defend
ants' station master after they had been 
killed: — Held, that such payment admitted 
only a cause of action, not the particular 
cause sued for; and that the evidence proved 
no conversion hy defendants, the sale not be- 
ing the ordinary duty of a station master. 
Oliorke v. Great Western It. II . Co., 2."! U. 
C. It. 427.

Issuing Fraudulent Receipt Freight 
Agent.J—L'., a freight agent of respondents at 
Chatham, and a partner in the firm of 11. & 
Co., caused printed receipts or shipuing notes, 
in the form commonly used by the railway 
company, to lx» signed by his name as the 
company's agent, in favour of It. & Co., for 
flour which had never in fact been delivered 
to the railway company. The receipts ac
knowledged that the company had received 
from It. X Co. the flour addressed to the appel
lants, and were attached to drafts drawn by 
It. tV Co. and accepted by appellants. (*. re
ceived the proceeds of the drafts and abscond
ed. In an action to recover the amount of 
the drafts:—Held, that the act of C. in issu
ing a false and fraudulent receipt for goods 
never delivered to the company was not an 
act done within the scope of his authority as 
the company's agent, and the latter were there
fore not liable. F.rh v. Great U entera R. H. 
Co.. S. C. It. 171».

See S. C\, 42 V. C. It. 00, .'t A. It. 448 , 
iHire,- v. Gnat Watcrn R. IV. Co.. 28 C. V. 
143, 3 A. It. 448.

Libel Published by General Man
ager.]—See Tench v. Great W’eitern It. IV. 1 
Co.. V. C. It. 8.

Purchasing; Right of Way—Powert of 
Ag<at*. ]- -Sec Schliehauf v. Canada Sou tin in 
R. IV. Co., 28 (ir. 230; Cloute v. Canada 
Southern R. IV. t o.. 4 O. It. 28, 11 A. It 287.

XIX. Limitation of Actions and I>am auks.

1. Injury to Land.

Erecting Bridge, | -Declaration charged 
defendants with wrongfully and unlawfully 
erecting a bridge across a certain stream. De
fendants pleaded (seeking to take advantage 
of 10 Vlct. c. 09, s. 10), as to such of tin* 
causes of action as accrued more than six 
months before the suit, that the plaintiffs 
ought not to maintain their action, because 
such causes did not accrue within six months. 
Tin» plaintiff replied that the injury sued for 
was a continuing damage. It was not alleged 
or shewn in any way. either in the declara
tion or plea, that the bridge was erected under 
defendants' charter, or for their railway:— 
Held, therefore, that the plea was bad. Held, 
also, that if the defence Imd been properly 
pleaded, the replication would have been good.

I II 'utner v. Great II it tern R. II . Co.. 13 V. ('. 
R. 883

See. also, Regina ex rel. Trutteen of St. 
Andrew’» Church v. Great Wettern R. II. 
t o., 14 C. V. 4«I2.

Viet. c. 90. s. 10, saves the right of 
action for the whole damage suffered, where 
the suit is brought within six months after 
the injury has ceased. Snure v. Grcut ll <#- 
tern R. IV. Co., 13 V. ('. It. 370.

Fire.|—In an action against a railway 
company for so negligently managing a 
lire which had begun upon defendants' 
track that it extended to the plaintiff's 
land adjoining: — Held, that the limitation 
clause did not apply, the injury charged being 
at common law. hy one proprietor of land 
against another, independent of any user of 
the railway. Prcndergatt v. Grand Trunk R. 
IV. Co.. 25 U. V. It. 103.

Plaintiff sued defendants for having negli
gently allowed dry wood and leaves to accu
mulate on their track, which became ignited 
by their engine, and extended to plaintiff's 
land, destroying his trees. &c. :—Held, that 
this was an injury sustained by " reason of 
the railway." within C. 8. C. 0. 66, 8. 88i 
and that the plaintiff, suing more than six 
months after the injury, was therefore barred. 
McCullum v. Grand Trunk R. IV. Co.. 30 L". 
C. it. 122. S. C., in appeal. 31 U. C. It. 527.

Set \ orth Shore It. H. Co. v. McXVÜUe, 
17 S. C. 11. 511.

Neglect to Fence.]—Held, that the fact 
of cattle from time to time getting upon the 
plaintiffs' land and destroying the crops, did 
not constitute a "continuation of damage." 
so as to entitle the plaintiffs to recover for 
more than six months' injury: for the con
tinuation of the omission is not what i* 
meant but the damage resulting from it, and 
several unconnected acts of damage, each com
plete in itself, is not a continuation within 
the Act. Hroun v. Grand Trunk R. IV. Co., 
24 V. ('. It. 350.

See A iehol v. Canada Southern R. W. Co., 
4t) V. C. It. 583.
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Overflow of Water.| -lteclaration that 
lintilf's farm was drained by a stream

running through it and another lot to the 
i;i-t, Xr„ yet defendants constructed their 
railway across plaintiff's land, and across said 
stream, at a point to the east of plaintiff's 
land, in so careless, negligent, and unskilful 
a manner as to obstruct said stream, and pre- 

. i ilie water from (lowing as it used and 
ought to do. and did not restore it to its 
former state, or in a sufficient manner not 
to impair its usefulness ; and afterwards the 
'tram, being increased by rains, and the 

l'.i"age being so obstructed, overflowed the 
plaintiff's land and injured his crops. Plea.

io so much of the causes of action, and 
all damages in respect thereof, as accrued 
mole than six months before action, that de
fendants committed the grievances in the 
uoduration mentioned in the construction of 
; heir railway, and that the said grievances in 
the introductory pari of the idea mentioned 
did not accrue within six months next 
I" lore this suit : Held, on demurrer, a
bad plea, the issue tendered being in 
i i i whether 1 hose causes of action which 
accrued more then six months before the 
commencement of the suit did not accrue 
within six months before such commencement. 
Held. also, that the declaration was sufficient; 
ihai u sufficiently shewed the nature of the 
Li levâmes, and that they were wrongful. 
I/"'-'-., v. Great Ut «tern H. 11. Co., 14 U.
c. li ltti.

At the trial it appeared that the breadth of 
this stream at high water was about forty 
feel, and tlte railway was carried it
K' a bridge having u culvert of oi ,eu 
feci wide. The witnesses said it t re- 
'I'ure a culvert of twenty feet wide 

> free passage when the stream 
About two years after the complete 
railway., very heavy rains having fi 
plaintiff's land was overflowed and 
" red. for which he sued the contj 

•edict ; Held, that sin

i'm.

................  lict
- warranted, and the action hr in
•■■ 'he cause of action having firs ied 
u ilie injury was sustained, and ti ihe 

istruction of the railway. <S'. G'., t'i

In rut ion. that the plaintiff was sed 
land which was and of right sir un
ie io be drained by a certain dr ss-
■'long the easterly boundary of > ml. 
defendants constructed their ay

"" plaintiff's land, and across si Un
•" eut thereto, in so careless, negli md
l'"l",r a manner, and kept said ri so

' acted, that said drain heeai er-
■'••'1 and dammed up; by means \ f a

• ; i.intity of water which had on
" in - said land and other land in-
" hid» Imd been also kept clear ter

u - of said drain, passed into h Un 
1 the -ante to the railway. it

obstructed, and overflowed" ; ff’s
1 >V Plea, as to so much of tl ses 

"ti as accrued more than six lar 
' before this suit, that defend: m-

i the same in the construction eir 
'■■'V- and that the said suppose «os 

u diil not accrue to the plain th-
• calendar months liefore thi» j—

demurrer to the plea and exceptions 
''' miration. plea bad. declaration sutti- 
Ijiniterance v. Great ll totem If. II'. 

14 V. C. It. 187.

; ff by written agreement allowed de- 
!l,< to carry their road through his laud.

and in constructing it they made an embank
ment which rendered his access to the high
way inconvenient, and prevented the water 
near and around his house from running off 
as before :—Held, an injury for which an 
action, if maintainable at all. would lie for 
any damage sustained within six months : but. 
semble, that the plaintiff waa restricted i<> bis 
remedy by arbitration, and could sustain no 
action. Cameron v. Ontario. Sim toe, and 
Huron It. I»'. Co., 14 V. V. it. 012.

1 tefendants. in the construction of their 
railway, crossed a stream which emptied itself 
on the plaintiff's land, and to allow a passage 
they built a culvert, and caused the water to 
flow as before on to the plaintiff's land, none 
of the said land, however, being taken for 
railway purposes. The culvert being tilled up, 
defendants caused (about six years before this 
action i a drain to be dug, which, with con
tinuations made by adjoining owners, diverted 
the water so as to overflow a portion of 
plaintiff's land—and instead of being a benefit 
became an injury. The plaintiff sued after 
six years, claiming damages for a crop in
jured at the time of the diversion, and as a 
continuing injury to the land since :—Held, 
that the damage was not continuing, and that 
the action should have been brought within 
six months. Pattern on v. Great Il estera R. 
M . t'o.. 8 C. V. 89.

The Great Western Railway Company in 
constructing their line of road crossed plain
tiff's land at a point where a watercourse 
draining plaintiff's land passed, by which the 
watercourse was obstructed, and plaintiff’s 
land afterwards overflowed. Upon action 
brought after six months from the act done : 
—Held. that, as it was to be assumed 
that defendants constructed their railway 
upon plaintiff’s land either upon agree
ment with the plaintiff, or upon a refer
ence to arbitration under 4 Wui. IV. c. 3, 
and that plaintiff had been paid therefor, and 
that the damage resulted from the original 
construction, no subsequent claim for that 
damage as a continuing damage could be 
maintained, huapit v. Great ll extern It. ll . 
Go., ii C. 1*. 187.

The plaintiffs sued defendants for so negli
gently constructing their railway as to ob
struct a watercourse by which his land had 
been drained, thereby causing the same to 
overflow and injure his crops : — Held, that 
an action would lie. and might be brought 
within six months from the injury. I <m- 
horn v. Grand Trunk It. ll". Co., 18 U. C. R. 
35«i ; S. G'., V U. 1*. 204.

Action for overflowing plaintiff's land by 
neglecting to make culverts and thus obstruct
ing the water. Several acres were overflowed, 
the damage varying as to time and extent, but 
never wholly ceasing :—Held, that by <’. S. ( '. 
c. tiff, the plaintiff could not claim damages 
for more than six months next before the ac
tion. MeGUlivrui/ v. Greut ll intern It. ll 
t'o.. 20 i. r. it. ta*.

See Curron v. Great IVesterii It. IV. Co., 
14 U. C. It. 11*2.

Bee, also, VII.

Taking Earth.]—Held, that s. 34 of It. 
S. O. 1871 c. 1(15, which fixes a limitation of 
six months for bringing actions for any dam
age or Injury sustained by reason of any rail
way. does not apply to an action brought 
against a railway company for damages for

^
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wrongfully hiking earth from the plaintiff»* 
hind. Township of Brock v. Toronto and 
Xipissing R. \V. Co.. 37 I . C. B. .'172. fol
lowed. Heard v. Credit I alley It. IV. Co.,
It <). It. Olti.

Taking Gravel. | The six months' limi
tation clause. C. S. <'. c. 00. s. S3, does not 
apply to an action for a trespass to land by 
taking gravel from a road allowance. Town- 
*/wy> of Itroek v. Toronto und A ipinniny H. 
IV. Co., 37 U. C. It. 373.

Timber Cutting and Removing six Hml 
lielt—ltominion Statute—Ititra l ire».]— 1
The defendants, a railway company incorpor
ated by an Act of the parliament of Canada 
and subject to the provisions t among others i 
of s. 37 of the Railway Ad of Canada, built 
their road through lands in the Province of 
Ontario, the fee of which was in the Crown. 
Inn over which the plaint ills had for three 
successive years held timber licenses issued 
by the provincial government. These licenses, 
giving the right to cut timber and exclusive 
possession in the usual form, were dated re
spectively the 6th July. 1883, the Kith Decem- 
ber, 1884. and the 33ml July. 188.3, and each 
extended from its date to the 30th of the next 
April. The defendants entered upon the limits 
in question about the end of the year 188;, 
and the road was completed in July, 1886. 
In building the rond the defendants cut down 
timber on the line and also both within and 
outside of the six rod Isdt mentioned in the 
statute. No timber was cut after December. 
18.8.3. The plaintiffs brought this action on 
the Kill September, 1X86, to recover damages 
for the timber cut. It was admitted that, as 
to timber cut outside the six rod belts, they 
were entitled to recover, but it was con
tended that, ns to timlier cut on the line and 
within those belts, the action was barred. The 
defendants had tiled their plan and book of 
reference, but they had not taken any of the 
statutory steps to acquire the interest of the 
plaintiffs: Held, in the high court, that un
der R. S. C. c. 109. s. 6, s.-s. 13, the timber 
cut within the six rod limit became the prop
erty of the railway company, and that the loss 
of ilie trees was damage or injury sustained 
by the plaintiffs by “ reason of the railway," 
under s. 37 of R. S. C. c. 109, and the action 
was therefore barred by that section by reason 
of its not having been brought within the six 
months. The court of appeal was evenly 
divided upon the question whether that sec
tion was fntra vires the Dominion parliament, 
or ultra vires as being an unnecessary inter
ference with property and civil rights within 
the Province. Alc.irthur v. \orthcrn Purifie 
Junction U. IV. Co., 1.3 O. R. 733. 17 A. It. 
86.

Trespass. 1—An action of trespass against 
a railway company for damage done in the 
construction of the line must be commenced 
within six months from the commission of the 
trespass. Collin v. Port Hope, drc., H. IV. 
Co., U C. P. 50.

2. Injury to Pernonn.

Passenger l/mault.]—In an action for 
assault ami false imprisonment, it appeared 
that defendant, a conductor, had detained the 
plaintiff under 18 Viet. c. 176. s. 10, to take 
him before a magistrate upon the charge of 
having obstructed defendant in the execution 
of his duty :—Held, that he was entitled to

the protection of s. 26. and that the action, 
brought more than six monlhs after the act 
complained of. was loo late. Lau:eau v. 
Leonard, 30 V. ( '. II. 481.

- Xegliginee.]—16 Viet. c. 00, s. 
10. limiting the time for bringing actions, 
applies only to actions for damages occasioned 
in the exercise of the powers given to the
company to construct and maintain their road, 
not to claims for negligence in conveying pas
sengers. Holier tu v. Créât W entera H. IV. 
Co., 13 U. C. II. 615.

In an action brought by the plaintiff for 
injuries received while being carried on a 
train, the defendants set up that the injuries 
complained of were sustained more than six 
months before action brought, and that the 
action was barred by s. 37 of the Con
solidated Railway Act, to which the plaintiff 
demurred :—Held, that any damage done 
through negligence upon a railway in the car
riage of passengers and the like, is damage 
done " by reason of the railway." Browne v. 
Broekville and Ottawa R. \V. Co.. 30 U. V. 
R. 303, McCollum v. Grand Trunk R. W. 
Co.. 31 l'. C. R. 537, and Kelly v. Ottawa 
Street R. W. Co., 3 A. It. 616, followed. 
Semble, that the concluding words of s. 37 
of the Consolidated Railway Act, viz., that 
"the defendants may prove that the same "
( that is the damage i " was done in pursuance 
of the authority of this Act and the special 
Act,” should be read as meaning " in the 
course and prosecution of their business as a 
railway company, constituted in purstuuue 
of,” Ac. May v. Ontario and (Juebtc H. IV. 
Co., 10 O. R. 70.

Un 10th May, 1879, C. was seated in a 
car of the C. V. R. Co. standing on the rail
way of that company, when an engine of the 
defendants ran upon the railway of the C. 
V. R. Co., through gross negligence as ullegml, 
and collided with the car in which C. was. 
lie was injured in the collision, and died 
on 11th August. 1885, as alleged, from the 
injuries thus received. Un 4th August. 1886, 
his executrix brought an action therefor : 
Held, on demurrer, that the action was for 
injury sustained "by reason of the railway;" 
und that the limitation of six months provided 
by s. 83 of C. S. C. c. 66 ( s. 37 of 43 Viet. c. 
9 ( D. i ), applied and prevailed over the limi
tation of twelve months provided for by s. 
5 of U. S. U. 1877 c. 138 ; and therefore the 
action was barred. Conger v. Orund Trunk 
H. IV. Co., 13 U. It. 160.

Person Crossing Track.|—Action for in
jury to plaintiff by a train running ngam-t 
him ai a crossing, owing to neglect to sound 
the whistle, and to improper construction of 
the railway, it being too much above the level 
of the highway :—Held, that the injury, if 
arising from either cause alleged, was sus
tained "by reason of the railway that it 
was not a case within the exception as to 
" continuation of damage and that the ac
tion, having been brought more than six 
months from the accident, was therefore too 
la le. Browne v. Brockrillc and Ottawa K. 
IV. Co., 20 U. C. It. 203.

--------  Repair of Bridge—Lord Campbell'»
Ac#.]-—The plaintiff's father was killed on the 
10th February, 1891. by a fall from a bridge, 
part of a highway, which crossed the defend
ants' line, and had been negligently allowed 
by them to be out of repair. The action was
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begun on the 14th November. 1881. more than 
-ix months after the accident, no letters of 
administration having been taken out:—Held, 
that this was not “damage sustained by rea
son of the railway," and that the limitation 
clauses of the Railway Act did not apply. 
Held. also, that the provisions of R. S. <>. 
lss7 c. 135. Lord Campbell's Art, are not 
affected by special legislation of this kind, so 
rhat in that view also the action was begun 
in time. Judgment in 21 O. R. 028 affirmed 
on other grounds. Zimmer v. Grand Trunk 
R. II. Co., 1U A. H. t>U3.

Person Lawfully on Highway -Street 
It n it icon. | - The plaintiff sued defendants for 
an injury sustained by him while engaged in 
his lawful occupation on the street, by defend- 

car being so carelessly and rapidly 
driven that lie was obliged to jump into a 
drain to save himself, and was hurt:—Held, 
ihai s. S3 of ('. S. C. c. <»ti applied to a suit 
of this nature, and that the action should 
l.ave been brought within six months. Auger

Ontario, Simcoe, and Huron R. W. Co.. 9 
C. V. 194. and Browne v. Brockville and Ot
tawa R. W. Co., 20 U. C. R. 202, followed. 
Hell II v. Ottawa Street U. IV. Co.. 3 A. R. 
tilth

Servant—Death of—Widow's Right of Ac
tion.] The husband of the plaintiff was 
injured while engaged in his duties as the 
defendants' employee, and the injury resulted 
in his death about fifteen months afterwards. 
No indemnity having been claimed during the 
lifetime of the husband, the plaintiff, acting 
f"f herself as well as in the capacity of execu
trix for her minor child, brought an action for 

•ii! j.«•usati«»n within one year after his death : 
Held, by the supreme court of Canada, that 

at the time of the death of the plaintiff’s 
husband all right of action was prescribed 
under art. 2202, C. C.. and that this pre- 
' t'iption is one to which the tribunals arc 
bound to give effect, although not pleaded: 
aii'- 2207 and 2188, C. C. Held, by the 
judicial committee of the privy council, that 
' " « n il code of Lower Canada does not make 

■ condition precedent to the right of action 
uivii by art. 1050 to the widow of a person 

- as therein mentioned, that the de
ceased's right of action should not have been 
extinguished in his lifetime by prescription 
under art. 2202 (2i. The death is the found- 
'"ii of the right given by the former sec- 

1‘"'.i. which is governed by the rule of pre
scription contained therein, anti is exempt 

i1" rule of prescription which barred the 
c aim of the deceased. Robinson v. Canadian 

It. 11. Co.. 19 S. C. R. 292. [18921 
X. <’. 481. 1

Soule v. (irand Trunk R. TV. Co.. 21
P. 308.

3. Lands 'Taken.

Compensation. | -The right of compen- 
' f'»r land taken by a railway com- 

■s not barred short of twenty years, 
' 'an barred by the claimant’s title to 

I being extinguished by reason of the 
ompany having been in possession 

.'•■aïs. Rosa v. Grand Trunk R. II .
' • 10 O. R. 447.

1 right to compensation is not barred 
• expiration of twenty years from the 

! ■ land is entered upon and taken for

railway purposes. Ross v. Grand Trunk It. 
W. Co.. Ill O. R. 447. followed. Rasern v. 
Grand Trunk R. 11". Co.. 21 O. It. 224.

Where compensation money was paid bv a 
railway company to a tenant for life in 1.871. 
the company were ordered to pay the amount 
over again to the persons entitled in re
mainder whose title accrued within six years 
of the time of bringing the action. Cameron 
v. Wigle. 24 Gr. 8. approved. Young v. Mid
land R. IV. Co.. 19 A. It. 2tfi. 22 S. C. R. 
1UU.

Title by Possession against Railway 
Company.i—a title by possession may be 
acquired ns against a railway company to 
lands originally obtained by them for rail
way purposes. Robbett v. South Eastern it. 
W. Co., 9 (j. 1$. li. 424. approved. Eric and 
Xiagara R. IV. Co. v. Rousseau, 17 A. It. 483.

Title by Possession in Favour of
Railway Company.)—The plaintiff, being 
the owner of a tract of land near Pres
cott, on the 29th October, 1849, agreed 
with the contractors engaged in the lay
ing out of the railway of the defendants, 
and in acquiring lands and rights of way for 
the construction thereof, in consideration of 
their placing the station of the railway for 
Prescott upon his land, to convey to the con
tractors, their heirs, &c., six acres of such 
land for that purpose, and. if necessary, for 
the purpose of such station, to allow them 
to lake an additional quantity, not exceeding 
in all ten acres. The station was erected in 
1855 on these lands, and used by the company 
until 1804, when it was closed, and a station 
erected about one-and-a-half miles from the 
plaintiff's lands, and station buildings erected 
thereon, in consequence of which the plain
tiff’s remaining lands became depreciated iu 
value:—Held, that the defendants having en
tered upon and retained possession of the 
huids, so agreed to be conveyed, for more 
than twenty years before the filing of the pre
sent bill (1870), afforded no defence under 
the Statute of Limitations, as up to a period 
much within the twenty years their possession 
could uot be questioned, and no right of-suit 
had accrued to the plaintiff until the use of 
the lande for the Durpoeee of the station was 
discontinued iu 1804. Jessup v. Grand Trunk 
R. IV. Co.. 28 Ur. 583.

Operation of statute in case of lands taken 
by railway for right of way. Thompson v. 
Canada Central R. IV. Co.. 3 O. R. 130.

4. Other Cases.

Diversion of Watercourse -Prescrip
tive Right. |— See Tniton v. Canadian Pacific 
R. IV. Co.. 22 O. It. 204.

Easement — Enjoyment against Railway 
Company.]- See Canada Southern R. IV. Co. 
v. Town of Xiagara Falls. 22 O. R. 41.

Injury to Animals.! — An action for 
negligence in killing plaintiff’s horses which 
had got on the defendants* track, under 12 
Viet. c. 190, ss. 20, 47. must lie brought 
within six months. Auger v. Ontario. Sim
coe. and Huron R. IV. Co., 9 C. P. 104.

Libel. | -An action for libel on the plain
tiff, a conductor, published by defendants’
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general manager within the scope of his duty: 
—Held, not an action within Hi Viet. c. 09, 
s. 10. which must lie brought within six 
months. Tench v. limit Hixtern If. IV. Co.. 
3.'$ V. <'. R. S: X. ('.. 32 V. C. R. 462.

Lose of Luggage.) -See .1 nderson v. 
Canadian Pacific If. IV. Co.. 17 <). It. 747.

XX. Powers of Companies.

Bills of Exchange anil Promissory
Notes. | Under l vlct. c. 80» and 7 Viet, 
e. 10, I lie Kingston Marine It. W. Co. may 
give and receive promissory notes in the 
course of transacting their legitimate business. 
Kingston Marine If. IV. Co. v. Genii, .'i V. C. 
It. 808.

The Buffalo. Brantford, and Goderich It. 
XX". Co. have no power under their Act of 
incorporation, or under the general Railway 
Act to make promissory notes. Topping v. 
Jh iffalo, 11 ran fjord, and (Jude rich If. IV. Co., 
U C. P. 141.

The defendants, desiring to raise money, 
drew a bill and requested the plaintiffs to 
indorse for their accommodation, which the 
plaintiffs did. and defendants having dis
counted and failed to meet it. the plaintiffs 
paid it to the bank:—Held, that, assuming 
that the defendants had no power to draw the 
bill, they were nevertheless liable to the plain
tiffs as for money paid for them. H rock ville 
and Ottawa If. IV. Co. v. Canada Central R. 
IV. Co.. 41 V. C. R. 431.

Chattel Mortgage l fter acquired Prop- 
trig—Hill of Lading.\—The Itrockville and 
Ottawa R. XX". Co., by indenture dated the 
7th March. 1,sTi4, hypothecated, mortgaged, 
and pledged unto the municipalities of Lan
ark and Renfrew. Klizabethtown. and Brock- 
ville. to secure loans obtained from them, 
the lands, roads, denots, wharves, stations, 
terminal and otherwise, tolls, revenues, and 
all other property of the said company now or 
during the existence of the said mortgage to 
be acquired. The statute 20 X’ict. e. 144. s. .*>, 
recited these loans and declared the said mort
gages valid: that the said intended railway 
and all stations, buildings, carriages, engines, 
and other property belonging to said railway, 
were thereby mortgaged to said municipalities 
according to the terms of said mortgages; 
ami that the Chattel Mortgage Act should not 
apply to them. A quantity of iron was pur
chased for the said railway, the vendors stipu
lating “ these rails to lie laid down upon the 
Brock ville and Ottawa Railway Company of 
Canada." to which the vendees, by their 
agent, assented. The iron was shipped to 
the vendees, who indorsed the bills of lading 
to the municipality of Lanark and Renfrew, 
who paid the shipping charges and freight 
out of moneys which formed part of the ad
vances secured by the mortgage of the 7th 
March. 1S54, and the municipality having the 
iron in their possession at Itrockville ready to 
In- placed on the railway, it was seized under 
an execution against the railway company: 
— Ihdil. that, as the mortgages covered chat
tel as well as real property, the words “other 
property " in them were not restricted to real 
property, for the statute placed a legislative 
and different construction on the mortgage; 
and that, under the Indorsement of the bill 
of lading to the municipality, who obtained

possession of the iron by such indorsement, 
together with the stipulation of the vendors, 
and the assent thereto of the vendees, the 
plaintiffs acquired the possession and the prop
erty in the said iron, and it became a part 
of the property mortgaged. Counties of l.au- 
urk und Renfrew v. Cameron, 9 C. P. 109.

Construction of Railway of Another 
Company. |—Defendants being unable to fin
ish their railway, and plaintiffs desiring it 
as a feeder to their line, a correspondence 
was had and resolutions were passed by the 
plaintiffs, and communicated to defendants, 
authorizing an arrangement by which tin- 
plaintiffs should work the road for a certain 
period and share the profits with defendants. 
No formal agreement "as made, and the 
terms were not definitely settled, but the 
plaintiffs went on and completed defendants' 
line, and ran it for some time at a loss. 
They then sued defendants for the work done, 
and for the money expended above the re
ceipts :—Held, that they could not recover; 
for, us to the first demand, the constructing 
defendants’ road was a matter without tin- 
scope of their charter, (ireat W'esh rn If. II . 
Co. v. Preston und Herlin If. IV. Co.. 17 V. 
C. R. 477.

Contract -llonus — Judgment — Setting 
aside'.|— XX’lu-re. by contract ex facie legal 
and regular, the ap|s-llant company purported 
to incur liability to the respondent for rail
way construction in an amount which was in 
reality calculated to cover the amount of 
bonus and of price of issued shares payable 
by agreement In-tween the respondent and all 
the shareholders of the company irrespective 
of either actual or estimated cost i f construc
tion :—Held, that the contract was ultra virer, 
of the company. Held, further, that a con
sent judgment obtained on the contract de
claring the respondent's lien on tin company's 
railway and other property, the ouest ton of
ultra vires not having been raised either in 
the pleadings or on the facts stated, was of no 
greater validity than the contract. The con
tract and judgment were set aside upon terms. 
(Question of parties considered. Judgment in 
lit » S. V. R. 221. sub. nom. Charlebois v. 
Helap. varied. (In at Xorth-Weat Central It. 
IV. Co. v. Charlebois, [18UÜ] A. ('. 114.

Expenditure- Award. |—The inability of 
a railway company under their charter to 
expend their funds in paying an award, would 
be no ground for setting it aside. In re Town 
of Itarrie and Xorthcrn R. IV. Co., 22 U. C. 
It. 25.

International Bridge—Prelusive Cse. | 
—The respective legislatures of the state of 
New York and Canada incorporated certain 
persons for the purpose of constructing a sus
pension bridge across the Niagara river for 
railway and other purposes, with power to 
take lands, charge tolls. &c.. and the two 
companies joined in conveying to one railway 
compnny the exclusive use of the railway 
portion of their structure, with power to 
make arrangements with other railway com
panies :—Held, that such conveyance was 
ultra vires and void. Attorneg-Heneral v. 
Xiagara Falls International Hridge Co.. 20 
Gr. 34.

Mortgage \dranees for Construe!inn of 
Railwa a -Scope of Lien—Reference. ] - -The 
plaintiffs, a corporate body, having the statu
tory power to borrow money, issue deben
tures. bonds, or other securities for the
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mini mi borrowed, to sell, hypothecate, or 
pledge the lands, tolls, revenues, mid other 
prop«Ti> "f the company, and also power 
i,i purchase, hold, and take any land or 
other property for the construction, main
tenance. accommodation, and use of the rail- 

ax. and to alienate, sell, or dispose of the 
-.une. entered Into a contract with one Brooks 
f.,r the construction of their road. When 
Itrooks required the iron necessary for the 
undortakim;. lie was unable to imrchase ii 
without ilie assistance of the company, and 
he thereupon authorized the officers of the 
company m negotiate for its purchase. In 
conseil Hence, the solicitor for the company, 
ns agent of Brooks, and with the approval, 

n writing, of the president of the company, 
entered into an agreement, dated Bth .Tune, 
1874. with the defendant» for the purchase of 
tin. inm. which was to he paid for as delivered 
..n the wharf at Belleville by the promissory 
notes of Brooks, and a credit of six months 
xx.is to be given from the time of the several 
deliveries of the iron. By that agreement. 
ii ] -, I, Brooks agreed to obtain from the rail
way company an irrevocable power of nttor- 
iicx enabling the Bunk of Montreal, who ad- 
xallied to the defendant Bickford the money 
necessary for the purpose of buying the Iron, 
to receive the government and municipal 
Itnii'ise*. and to procure from the company a 

_ r_v for $200.000 on that portion of their 
( 11 milee > on which the Iron n a* to be 

Inal the mortgage to he sufficient in law to 
create a lien on the 44 miles of railway, as 
sci unity for the due payment of the notes of 
tl said Brooks, hut not to contain a covenant 
for payment by the company. On the 30th 
•lime. 1874, n mortgage was executed by the 
. ••mpaiiy under their corporate seal to one 
I'. i i a mm. then manager of the Bank of 
Mm leal, in Toronto, as a trustee. The Bank 
ni Montreal having made advances to Bick- 
t,nl in the ordinary course of their business 
ilvalings to enable him to purchase the iron,
. x;i- ill consigned to their order by the bills 
of ..Iding, and, when delivered on the wharf 
at Belleville, was held by the wharfingers 
sulij.i t to the order of the hank, the whole 

itIpulated for by the contract being 
so delix.-red ready for laving on the track as 
re.,uircil. The Bank of Montreal and the de
fend.mi Bickford caused to be delivered from 

1 to time to Brooks, by the wharfingers at 
all the Iron hi required to lay en 

rack, being about 2.000 tons, and about 
id quantity remained on the wharf un- 
Brouks having failed to meet his proin- 

I-- I - noies for the price of the iron, Hick- 
ic,■oxcrnl judgment at law against him 
amount of $104.852.06. The bank then 

I" iron remaining on the wharf for the 
i ’ —•• of realizing their lien, when Bick- 

bc aine the purchaser thereof at $33.00 
"ii for the rails and $30.50 for track 

Bickford was removing the iron 
I"' company filed a bill in chancery 

an Injunction to restrain the it* 
i of iron. A motion to continue the in- 

was refused on the 11th October, 
s-• I'he defendants «Bickford. Cameron. 

Buchanan) then answered the bill, ami 
1 lsth .Iannary, 1876, by consent, a de- 

maile referring it to the master to 
1 mortgage account, to ascertain and 

amount due to Bickford and Cain- 
iron hi id or delivered to or for 
ii'" on the track, and also the 

"• •if anything I. in respect of Iron 
: i ut Belleville, hut since removed, and 

spirial circumstances, if requisite.

The master found due upon the mortgage 
$463*1.10, the price of iron actually laid on 
the track, and interest : and that nothing was 
due in respect of the iron delivered at Belle
ville but subsequently removed. On appeal 
the master's report was affirmed, and. on mi 
appeal to the court of appeal, it was held 
that the mortgage was ultra xires, and the 
master's report was affirmed. (Sex- (Irand 
Junction It. XV. Co. v. Bickford. 23 Ur. 302. i 
Held < reversing the judgment of the court 
of chancery i, that the proviso in the mortgage 
was in its terms xvide enough to sustain the 
contention of the mortgagee to claim the 
price of all the iron delivered on the wharf 
at Belleville, and that the memorandum in
dorsed by Brooks on the mortgage should not 
lie construed as cutting down the terms of the 
proviso, but was intended as written evidence 
of Brooks's consent to the mortgage and to 
the loss of priority in respect to the mortgage 
bonds to la- delivered to him under the con
tract. Held, also, (reversing the judgment 
of the court of appeal I, that the statutory 
poxver to borrow money and secure loans can- 
not ..........isidered as implying that the com
pany's poxvers to mortgage are to he limited 
to that object: and, therefore, that the mort
gage executed by the company on a portion of 
their road in favour of the trustee Buchanan, 
being given within the scope of the powers 
conferred upon the company to "alienate, sell, 
or dispose of” lands for the purpose of con
structing and xvorking a railxvay. xvas not 
ultra vires. Quaere. xv bet her the rights of a 
corporation to take lands, operating the rail
way. taking the tolls. &e„ are susceptible of 
alienation by mortgage in this country? 
Held. also, that under the pleadings and de
cree in the cause, the objection that the mort
gage was ultra vires xvas not open to the 
company in the master's office, or on appeal 
from the master's report. It irk font v. Uruiid
Jmm tioh /.'. H . # <#., l s. C. it. iHNl.

xxvl”0 Arrangements. | — See

XXI. Powers of Dominion and Provincial 
Legislatures.

Crown Lands — Timber — Provincial 
Right». ]—Held, that the timber licenses 
claimed by the plaintiff as licensee of the 
Ontario government were subject to the right 
of the Canada Central Itailway Company, 
acquired before Confederation, to construct 
their road across the Croxvn lands over which 
the licenses in question extended, and that the 
defendants, assignees of the railxvay company, 
xvere. therefore, not liable in trespass for en
tering upon, and cutting the timber on. the 
limits, in prosecution of the work of building 
said railway. Foran v. McIntyre, 45 V. C. 
R. 2H

--------- Timber—Provincial Right»—Con
sent of Linitniant-dovamor.]—Held, that the 
Canada Central Railway Company acquired 
under their charter granted h.v the Act 111 & 
20 Viet. c. 112, anil subsequent Acts relating 
thereto passed prior to Confederation, the 
right, which xvas preserved by s. loo of the 
B. X. A. Act. to enter on the Crown lands 
in the Province of Ontario on the line of the 
railway Included in a subséquent timber li
cense granted to tlie nlnintiff. and to «-lit the 
timber, within six rods of either side thereof, 
without any restriction as to obtaining the 
consent of the lieutenant-governor in conn-
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cil. Semble, that, in the case of railway 
companies within its exclusive jurisdiction, 
the Dominion parliament has the power to 
confer upon them the right of constructing 
their lines through the Crown lands of the 
several Provinces through which they may 
pass, without such consent of the lieutenant- 
governor in council. Ho otli v. McIntyre, 31 
C. P. 183.

Debentures—Foreign Domicil of //older 
—Conversion into Stock by Provincial stat
ute.]—The plaintiff, being the holder of a de
benture issued by the It. and (>. It. W. Co. 
under 23 Viet. e. UK», sued thereon. By 27 
Viet. c. 57, the railway company were author
ized to issue preferential bonds, and to execute 
a mortgage to a trustee to secure payment 
thereof. The railway being at the time of 
< 'on federal lull a local work, .'ll Viet. <•. 
41 IO.) was passed, which recited that the 
trustee was in possession and about to fore
close the mortgage, and. amongst other things, 
directed that the debentures l therein called 
ordinary bonds i should be converted into 
stock at a certain rate on the dollar; and 
that the holders thereof should have no other 
claim on the company than for conversion of 
their debentures into stock. By 11 Viet. c. 
3ti < O.», the B. and O. B. W. Co. and the 
defendant company were amalgamated. The 
defendants set up that their liability on the 
debentures in question was extinguished by 
31 Viet. c. 44 (.0.1, and that they were 
ready and willing to take the debentures in 
exchange for reduced stock thereunder. Third 
replication, that the Act was not binding lie- 
cause it was a private Act, and the plaintiff 
was not named therein, nor a petitioner there
for. nor were his rights specially taken away 
thereby. Fourth replication, that the Act 
was ultra vires, lieeause the debenture was 
payable in London. England, and was there 
domiciliated, and the holder resided there at 
the time of the passing of the Act, beyond 
the jurisdiction of the Ontario legislature :— 
Held, third replication bad : for, though the 
Ontario Act was in the nature of a private 
Act, it sufficient! v referred to the plaintiff 
by referring to the class of bondholders to 
which lie belonged, and lliat he was therefore 
bound thereby. Held, also, fourth replica
tion bad, for (lie Provincial legislatures were 
not restricted by the term " property and civil 
rights in the Province” to legislation respect
ing bonds held therein ; and that where debts 
or other obligations are authorized to be con
tracted under a Provincial Act, passed in re
lation to a matter within the power of the 
provincial legislature, such debts may be dealt 
with by subsequent Acts of the same legis
lature. notwithstanding that by a fiction of 
law they may be domiciled out of the Pro
vince. Joues v. Camilla Central It. 11. Co., 
4li V. C. It. 230.

Highway across Railway - Itailiray 
Committee of Privy Council Hail mi y lei 
of t anaila, s. /) Infra I in#.]—In an action 
to restrain the defendants front acting upon 
an order of the railway committee of the 
privy council, made under s. 14 of the Bail- 
way Act of Canada, giving them the option 
to open a new street, by means of a subway, 
across the property and under the tracks of a 
Dominion railway company, hut without com
pensation. and requiring the company to pay 
u portion of the cost of construction, and 
meanwhile allowing a temporary crossing for 
foot passengers only, and making certain 
other provisions upon the subject : — Held,

that the provincial legislature alone had 
power to confer upon the defendants legal 
capacity to acquire and make the street in 
question. 2. It lms conferred such capacity.

In virtue of its power over property and 
civil rights in the province, the provincial 
legislature has power to authorize a muni
cipality to acquire and make such a street, 
and to provide how and upon what terms it 
may be acquired and made. 4. But that 
power is subject to the supervention of federal 
legislation respecting works and undertakings 
such as the railway in question. 5. The man
ner and terms of acquiring and making <tn h 
street, and also the prevention of the making 
or acquiring of such a street, are proper sale 
'eels of such supervening legislation, tl. Such 
egishtt ion may rightly confer upon any tier- 

son or body the power to determine in what 
circumstances, and how and upon what terms, 
such a street may be acquired and made, or to 
prevent the acquiring and making of it al
together: and therefore s. 14 of the Bail way 
Act is not ultra vires. 7. Such legislation, 
in virtue of its power over such railway cor
porations. as well as such works and under
takings. may confer power to impose such 
terms as have in this case been imposed iqnm 
the plaintiffs, and to deprive such corpora
tions of any right to compensation for lands 
so taken or injuriously affected : and has con
ferred such power on the railway committee, 
under s. 14, in such a case as this. s. Such 
legislation has not conferred upon the com
mittee power to give the temporary fimt-wny 
in question. I». Nor any authority to delegate 
its powers. 10. The work it directs must he 
constructed under the supervision of an official 
appointed for that purpose by the committee. 
11. The railway company may, if they choose, 
construct the works directed, under such su
pervision. instead of permitting the munici
pality to do so. (iranil Trunk II. II . Co. \,f 
City of Toronto, 32 U. B. 120.

Incorporation of Company. | The
Grand Junction Bailway being wholly within 
the province of Ontario, the Dominion parlia
ment has no power, under the B. N. A. Act, 
to incorporate the company without expressly 
declaring the work to Is- one for the general 
advantage of Canada or of two or more of the 
provinces. He Grand Junction R. u . Co 
v. County of Peterborough, «i A. B. 331». See 
S. C„ 45 u. C. K. 302, 8 8. C. It. 70.

Liability for Negligence — Contract* 
against.] — The legislation of the Dominion 
parliament forbidding the defendants con
tracting against liability for their own negli
gence, is not ultra vires. I ogel v. Urand 
t runk It. II'. Co., Morton v. Grand 'Trunk 
II. 11. Co., 10 A. B. 1(12.

Limitation of Actions — Damages by 
lleuson of lluilicuy.] — The court of appeal 
was evenly divided upon the question whether 
s. 27 of B. S. C. c. H»0. was ultra vires 
as being an unnecessary interference with 
property and civil rights within the 1‘roviuve. 
Uolrthur v. A'orthern Pacific Junction R, 
It . Co.. 17 A. B. 80. See S. C„ lû U. 11. 
733.

Packing Railway Frogs. |—The provi-o 
of s.-s. 4 of s. 202 of tin- Bail way Act. ul ' ■« 
c. 2!» i D. I, does not apply to the Idlings re
ferred to in s.-s. 3, and confers no power 
upon the railway committee of the privy 
council I-- dispense \\ hh tin- tilling in of the 
span's behind and in front of railway it"gs 
or crossings and the fixed rails and switches
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during the winter months. Judgment in 24 
\ R 1*3 reversed. Washington v. drand 
Tru'd If W. Co.. 28 S. C. It. 184. Affirmed 
hv judicial committee of privy council. [1899] 
A. C. 275.

Railway Crowing* - Maintenance of 
dates - Apportionment of dost — Railway 
Committee of Privy Council.] —The railway 
committee of the privy council, on the appli
cation of the city of Toronto, ordered the Can
adian Pacific Railway Company to put up 
gates and keep a watchman where the line of 
railway crossed a highway running from the 
city "f Toronto into the township of York, 
the line of railway being at the place in 
question the boundary between the two muni- 
i i|ialities, and ordered the cost of mainten
ance to be paid in equal proportions by the 
railway company and the city. On a subse
quent application by the city, representing 
that the township was equally interested, and 
asking for contribution from the township, 
the township brought in the county» and an 
order was made by the railway committee 
that the county and township should contri
bute in certain proportions Held, in the 
high court, that the legislation of the parlia
ment of < 'anada with reference to the guard
ing of the crossings of a railway, which, un
der >.-s. Ill of s. 92 of the British North 
America Act, is under the exclusive legislative 
authority <>f parliament, is within the scope 
of necessary legislation. Under ss. 11, 18, 
-I. 1^7. and 1*8 of the Railway Act of 1888, 
parliament conferred upon the railway com- 
mitti'i- tin* power to order that gates and 
watchmen should be provided and maintained 
a' crossings of highways traversing diffor- 
• iit adjacent municipalities; to decide which 
municipalities are interested in the cross- 
ings : to fix the proportion of the cost to he 
b»rne by the different municipalities ; to vary 
anv order made by adding other municipal-

■ ' as interested ; and to re adjust the 
proportion, of the cost: and the decision of 
tin' committee cannot be reviewed by the

"urt. Municipalities are subject to such 
legislation and the orders of the committee in 
the same way ns private individuals. In the 

utrt of appeal there was a disagreement as 
to the validity of the legislation and of the 
"rder of the committee upon the township 

I county. But held, per curiam, that the 
n of the railway committee upon a 

'’ilijret. and in respect of persons, within its 
jurisdiction, cannot be reviewed or Interfered 

ilie court. In the result the appeal 
'as allowed as to the county of York, and

■ missed as to the township of York. In re 
Canadian Pacific R. W. Co. and County and 
I ienship of York. 27 O. R. 559. 25 A. It. «5.

Railway Committee of Privy Coun- 
Seetions 4, 31 Ml, and 307 of the Railway 

‘ !. 51 Viet. c. 29 (D.). enacting that the 
lint ill's* railway and other railways, and 

railways whatever crossing them, are 
" irks fur the general advantage of Canada, 

re io be subject thereafter to the legis- 
authority of parliament, and 50 Viet.

'' * I>-1. s. 1. enacting that no railway 
'Tossed by any electric railway what- 

; i ii less with the approval of the railway 
tiee, are intra vires, and therefore the 
' -o could authorize the defendants. 
r> to the provisions of their provin- 
!, of incorporation, to cross the plain- 

way at grade, against the will of the 
'•rand Trunk R. IV. Co. v. Hamilton 

I lectnc R. IV. Co., 29 O. R. 143.

Transfer of Railway Ayrccmcnt Ex
tinguishment of Rights.|—Under the British 
North America Act. 1*07. s. 108, rend in con
nection with the third schedule thereto, all 
railways belonging to the province of Nova 
Scotia, including the railway in question, 
passed to and became vested on the 1st July, 
1807. in the Dominion of Canada : but not for 
any larger interest therein than at that date 
belonged to the province. The railway in ques
tion being at the date of the statutory transfer 
subject to an obligation on the pari of the 
provincial government, confirmed by 30 Viet, 
c. 30 ( N'.K. i, to enter into a traffic arrange
ment with the respondent company ; the Bo- 
minion government, in pursuance of that 
obligation, entered into a further agreement 
relating thereto, of the 22nd September, 1*71 : 
—Qumre. whether it was ultra vires the 
Bominion parliament by an enactment to that 
effect to extinguish the rights of the respon
dent company under the said agreement. 
But held, that 37 Viet. c. 10 ( B. i did not, 
upon its true construction, purport so to do. 
And. although it authorized a transfer of the 
railway to the appellants, it did not enact 
such transfer in derogation of the respondents’ 
rights under the agreement of the 22nd Sep
tember, 1871, or otherwise. Western Coun
ties R. IV. Co. v. Windsor and Annapolis R. 
IV. Co., 7 App. Cas. 178.

Works of Railway -Ditch — Structura
—Cleaning.]—By the true construction of the 
B. N. A. Act, s. 91. s.-s. 29, and a. 92. e.-a. 10, 
the Bominion parliament has exclusive right 
to preserilie regulations for the construction, 
repair, and alteration of the Canadian Pacific 
Railway : and the provincial legislature has 
no power to regulate the structure of a ditch 
forming part of its authorized works. But 
the provisions of the Quebec municipal code 
prescribing the cleaning of the ditch and the 
removal of an obstruction which had caused 
inundation on neighbouring land, are intra 
vires of the provincial legislature. Canadian 
Pacific R. W. Co. v. Parish of Ai/tro Dame 
de Bonsecours, [1899] A. C. 397.

--------  Roadbed—Crossings. ]—The provin
cial legislatures hare no jurisdiction to make 
regulations in respect to crossings or the 
structural condition of the roadbeds of rail
ways subject to the provisions of the Railway 
Act of Canada. Canadian Pacific R. W. Co. 
v. Parish of Notre Bn me de Bonsecours, 
[1899] A. C. 397, followed. Croud Trunk If. 
H". Co. v. Therrien, 30 S. C. R. 485.

--------  Fences—Erection.]—The provision
in the British Columbia Cattle Protection 
Act, 18!) 1. as amended in 1895, to the effect 
that a Dominion tailway company, unless 
they erect proper fences on their railway, 
shall be responsible for cattle injured or 
killed thereon, is ultra vires of the provincial 
legislature. Canadian Pacific R. W. Co. v. 
Parish of_N'otre Dame de Bonsecours, [1899] 
A. C. 397, distinguished. Madden v. A clson 
and Fort Sheppard R. IV. Co., [1899] A. C. 
929.

See Monkhouse v. Crand Trunk R. IV. Co., 
8 A. R. 037 ; Xorvcll v. Canada Southern R. 
IV. Co., 9 A. It. 310; Attorncy-dencral 
for British Columbia v. Attorney-Ueneral 
for Canada, 14 App. Cas. 295 ; City of To
ronto v. Metropolitan R. IV. Co.. 31 U. R. 397 
(post Stheet Railways).

See also post XXV.
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XXII. Service of Process on Railway 
Companies.

Head Office out of Jurisdiction. | A
railway company cannot lie said to " reside 
or carry on business except where the head 
office is situated Itiil/ili v. tirent II 'i stern It. 
II . 14 V. !.. J. 172; Ilircim v. IIcdilli

<io t. 23 C. P. 171.

Held, following Ahrens v. McC.illigat. 2a C. 
I*. 171. that a railway company docs not 
" live and carry on business.” within the 
meaning of .‘12 Viet. c. 2.'t. s. 7 (O. t.*at any 
other place than its head office at which its 
business is carried on. Held. also, that the 
fact of the company having, in addition to its 
local station, a factory for the making and 
repair of the rolling stock used on the mail, 
and employing a number of workmen therein, 
did not bring such place within the section. 
The Imperial Act t* & M Viet. c. I to. s. tin. 
commented on. II return- v. Turner, 2d <’. 
P. 510.

Sec ll’i/son v. Ititrait anil Milwuube R. 
II. < 3 P. l£. 37: To ill or v. tira ml Trunk 
It It . t o., 4 P. It. 3,1 Ht.

I But see con. rule f 181*7* 100.]

Injury to Land in Another Province
—Local or Transitory Action.]-—The plaintiff 
complained that the defendants, by negligent 
use or management of their line of railway, 
allowed lire to spread from their right of 
way to the plaintiff's premises, whereby his 
house and furniture were burnt. These pre
mises were alleged to be in the province of 
Manitoba, where the plaintiff himself resided, 
and in which the defendants were legally 
domiciled, and actually carried on business. 
The defendants denied the plaintiff's title to 
the land u|k>ii which the house and furniture 
were situate Held, that the action, as re
gards the house, was in trespass on the case 
for injury to land through negligence, and 
this form of action was, like trespass to land, 
local, and not transitory, in its nature. The 
Action, therefore, so far as the house was con
cerned. could not be entertained by the Ont
ario court; hut aliter as to the furniture, on 
abandonment of the claim for destruction of 
the house. <'ompanhia de Mocnmhii|ue v. 
Hr tish South Africa t'o.. 1181*21 2 O. It. 358 
1181*31 A. C. <SU2. followed. Campbell v. Mi - 
tiregor. 21* X. It. lten. <544. not followed. 
Itrcrcton v. t’anudinn Pacific It. IV. Co., 21*
O. II. 57.

Negligence in Another Province
t ails, of Action.]—A writ of summons in an 
action to recover damages against the Cana
dian Pa-ilic Railway Company for negligence 
of the servants of the company, alleged to 
Iiiim- occurred in Rritish Columbia, causing 
the death of a person, was issued out of the 
high court of justice for Ontario, by the per- 
'i mil representative of the deceased, appointed 
in Ontario, and was served on the defendants' 
claims agent in Toronto. Ontario. The head 
office of the railway company, incorporated 
by Hominion legislation, was in the Province 
of <Jucher, but the company carried on busi
ness in Ontario, through which its railway 
ran. and where large numbers of its officers 
and servants resided :—Held, that the action 
wa< properly brought in Ontario, and the 
service of the writ therein was valid. Ttiller 
x. t "a mnl in a Pacific It. IV. Co.. 21* O. It. <154. 
20 A. It. 4<!7.

XXIII. Special Acts Relating to Partic
ular Railways.

(The cases under this head are only those 
which seem to relate exclusively to the partic
ular company. Other cases regarding the 
same companies will be found under the gene
ral heads.]

1. Brockvillc and Ottawa Itailwan Company.
Sic Counties of Lanark and Renfrew v. 

Cameron, 1* ('. P. !<*!*.

2. Buffalo, Brantford, ami tioilrrich Railway 
Company.

Stock. | This railway company is to Is» 
treated as acting under 10 Viet. c. 4*5. and not 
under the Joint Stock Road Acts—at all 
events as regards shareholders taking their 
stock since tlie first named statute was passed. 
Buffalo. Brantford, ami (loth rich R. IV. Co. v. 
Parke, 12 V. <’. It. <*<7.

3. Buffalo uml Lake Huron Railway 
Company.

Transfer of Property execution. | 
Held, that the taking possession by the Buf
falo and Lake Huron Railway Company, un
der 1!* Viet, e 21. of the property previously 
owned hv tin- It It. and <5. It. Co.. operated 
to transfer the same to the former, so as to 
prevent its being seized under a fi. fa., even 
although the goods were on the way from Eng- 
laml to their line of road. Buffalo and Lake
Huron R. IV. Co. v. Corbett, 8 C. P. 530.

On the 18th March, 1855, the Buffalo, 
Brantford, and Ooderich Railway Company 
mortgaged the goods in question, a quantity of 
railway iron, cars, &e., to Her Majesty to se
cure l I5,ihm ; and on the 17th April. 1855. 
they executed a second mortgage of them to 
other persoi’s. These mortgages were duly 
filed. On the 20th February. 1850. an execu
tion was issued at the suit of Her Majesty for 
the same debt, under which the projierty was 
seized, and afterwards other executions came 
into the sheriff's hands. The sheriff put 
defendant, a division court bailiff, in 
possession on the 2t*th April, 185*5, to 
hold, first, on account of the sheriff, and 
next on account of several executions which 
defendant had in Ids hands from division 
courts. I in the 11th February, 1850, the B. 
B. and (i. It. Co. sold out to the B. and L. II. 
R. Co. < the plaintiffs i : the sale was con
firmed by IS) Viet. c. 21 : and that company 
having arranged the executions, the sheriff 
afterwards delivered possession to their agent, 
of tin* property at Brantford, in the name of 
the whole. I►efendnnt. however, claimed to 
hold, notwithstanding, under the division court 
executions. These executions were all subse
quent to the sale made on the lltli February, 
185*5. and had expired before the sheriff gave 
up possession. The plaintiffs, having reple
vied. were held entitled to recover. Buffalo 
and f.ul' Huron It. IV. t'o. v. Brooktbnnk*.
1*1 V. C. It. 387.

-------- Lien for Freiyhi.]—Replevin for
railway iron. It appeared that the iron had 
been imported from Knglnnd by the Ruffalo,
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Brantford. and Goderich Railway Company, 
.uni was shipped from Kingston to Port Col- 
!•••!ii»*. subject to ocean freight and the freight 
In schooner from Kingston. On arriving at 
Port ('olhorne. no one being ready to pay, the 
iron was left by the master in defendant's 
charge, to hold subject to the freight, and was 
piled on a piece of ground belonging to gov
ernment, where other iron belonging to the 
''■aipant was also lying, but separate from 
ihis. Afterwards the Buffalo and Lake Huron 
Railway Company, the plaintiffs, bought out 
i In- old company under lit Viet. e. 21. ami ar- 
vangod eertain writs of fi. fa. under which the 
sheriff had seized this and the other iron ; and 
they thereupon demanded the iron in question 
from defendant, who refused to give it up. 
claiming the ocean freight, which had in fact 
been paid, and the freight from Kingston, as 
«ell as demurrage, and some other charges 
not recoverable. The plaintiffs, however, re
lu-, d to pay anything, and replevied :—Held, 
< I iImi the iron could not be considered as 
having been delivered to the old railway com- 
l-any. when landed, as it was. at Port Col
burn»-. (2i That 1!) Viet. c. 21 did not take 
a«ay the right of lien; nor could anything 
'lone by the sheriff have that effect. (3i That 
d-fendant having a clear right to detain for 

freight from Kingston, of which no tender 
Imd Iw-eii made, his right was not prejudiced 
by having demanded more than was due. Iluf- 
’■ I 'j nml Lake II m on It. 11". Co. v. (Jordon, ltl 
I « |{. JM.

Lien on Lund Sold — Partir».] —
21. Incorporating the Buffalo and 

l-ake Huron Railway Company, with power 
1 " pur. hase the railway therein mentioned, 
did not deprive unpaid owners of any lien they 

I f'-r the price of land theretofore sold to 
’ ' *• old company. The old company was held 

a necessary party to a suit by a land 
owner to enforce a lien for purchase money 

i . -pc i <>f land sold to the old company be- 
1 the transfer of the railway to the new 

",:i|l'.'iiiy ; it not appearing but that the old 
company was interested in the question to be 
litigated. Pa lemon v. Iluffalo and Lake
Huron It. W. Co.. 17 Gr. 521.

Working Agreement — Acceptance —
I ■ • 11"!. | The Grand Trunk and the Buffalo 
mid Lake Huron Railway Companies entered

iLTcement by which the net receipts 
"l th- two undertakings were to be divided he- 
j; " 11 ib'-in in specified proportions, the <i. T.

1 " have the option, within six years, of 
1'i.n ha-dug the share capital of the other on 
"T'mi terms, and the control and working of 

'' ■ L. II. R. Co. undertaking to be
- in the hands of the G. T. it. Co., nn- 

"‘in* committee of two nominees from 
' 1 board : the agreement to subsist for
' ■ ; «ne years, during which the B. and L.
II 11 * U. and its nppurtennnces were to be
1 i-pair by the G. T. It. Co. 20 &
"" 02 confirmed this agreement, and

<i. T. It. Co., in working the 
'«ay. should have all the powers con- 

"• "" 1 be B. and L. II. It. Co., by statute
- It .provided, also, that the Act 

t come into alteration until accepted
1 1 ii-holders of the two companies, and

■ I'taiici certified in the manner di- 
' which acceptance and certifying a

- Canada Gazette should lie con
i'* v a private Act of the Do- 

iif-rwards passed, ,11 Viet. c. lit. it 
'"'I that this agreement had been duly

accepted. In an action against the B. and L. 
H. It. Co. for an accident caused by defect of 
fences on their line in 1867, it was proved 
that the G. T. It. Co. «'ere supposed to own, 
and were managing and running, that railway : 
—dleld. that on these facts—either with or
without .'il Viet. e. 19, which, however, was 
receivable, and entitled to some weight—there 
was evidence for the jury from which an ac
ceptance of the agreement might be presumed. 
Held, also, that the G. T. R. Co., being in pos
session of and working the railway under the 
agreement, were bound to fence: and that the 
defendants were not liable. Van Natter v. 
Buffalo and Lake Huron It. W. Co.. 27 I". C. 
It. 581. followed as to the obligation to fence. 
Ilidnim v. Grand Trunk It. 11'. Co., 27 V. C. 
It. 595.

--------  Effect of— «ends. 1—'The Buffalo
and Lake Huron Railway Company, being 
liable upon certain bonds secured by mortgage, 
entered into an agreement with the Grand 
Trunk Railway Company, confirmed by 29 & 
30 Viet. c. 02. by which the latter company 
were to undertake the working of their rail
way, the net receipts of the two companies to 
be divided between them in specified propor
tions. One clause of this agreement provided 
that, as between the B. and L. H. R. Co. and 
the holders of these securities, the interest on 
such securities should be a first charge on the 
proportion of net receipts payable to that 
company, and, so long as such proportion was 
duly paid to the company, none of the holders 
should exercise any of their powers or rights 
against the property or effects of the com
pany. except their proportion of net receipts, 
but those powers ami rights should be sus
pended. By another clause the agreement was 
declared to be subject ami without prejudice 
to the securities, rights, and interest of the 
bond creditors of the company:—Held, as
suming that the right to sue on the bonds 
was included in the powers ami rights men
tioned. that the effect of the agreement was 
not to suspend such right so as to Is* pleadable 
in bar to an action, though it might give a 
right of action for the damages sustained by 
suing in breach of it. or afford ground in 
equity to restrain the plaintiffs from enforc
ing the judgment. Held, also, that the effect 
of 19 Viet. c. 21 was to make defendants 
liable upon the bonds given by the Buffalo. 
Brantford, and Goderich R. W. Co. as if ori
ginally given by defendants. (Jua-re, as to 
the meaning of the proviso to s. 1 of 29 & 30 
Viet. c. 92. confirming the agreement. Town 
of Hrantford v. Iluffalo and Lake Huron It. 
IV. Co., 29 U. C. It. 607.

See In re Widder and Buffalo and Lake 
Huron It. W. Co., 20 V. C. R. 638.

4. Canada Atlantic Itailwoy Company.

Construction of Railway - Point of 
Com ni en cement.]—The charter of the Canada 
Atlantic Railway Company, reciting In the 
preamble that the line of railway which it was 
proposed to construct would afford the short
est and most convenient connection between 
the cities of Ottawa and Montreal, author
ized the company to construct their track 
from the city of Ottawa to. &r. The head 
office was to be in Ottawa :—Held, that they 
had the right to enter the city ami construct 
from a point within the limits. In re /Iron- 
non and City of Ottawa, 1 O. R. 415.
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5. Canada Ventral Railway Company.

Sn- I'nrun v. McIntyre. 4.'» V. C. U. 2H8;
Hootli v. \lelntyri, .'J 1 < I’. INI : ./<»«•* v.
Canada Ci ntrai If. IV. Co.’ 40 V. < It. 200.

0. Canada Southern If ail way Company.

Sir \orrrll v. Canada Southern It. IV. Co., 
9 A. It. .‘110; It owe n v. Canada Southern It. 
n I M A. It 1 ; WemUoont v Canada 
South rn It 11. Vo.. 21 A. It. 207. 24 S. C. 
i; MB

7. Canadian 1‘aeific Railway Company.

Extension of Line. | Held, that the 
Viiimilinn Pacific Itnilwa.v Company have 
power, under their vharter. to extend their
line from Port M....ly. in itrilish Col.....Inn.
to Knglifih Buy. Canadian Pueifie It. IV. Co. 
v. Major, Kl S. C. It. 2:13.

See City of Vaneouecr v. Canadian Pacific 
It. IV. t o.. 23 8. C. It. 1.

8. Cohour g and /*» hrborough Railway Com-

Bondholders Amalgamation of Com
panies.] A statute gave the bondholders of 
the Cohourg and Peterborough Railway Com
pany an option to convert their bonds Into 
stock, and enacted that this “converted 
bonded stock.” and any new subscribed stock, 
should be preferential to the ordinary stock, 
and be entitled to dividends of eight per cent, 
per annum in priority to any dividend to the 
ordinary shareholders. By a subsequent Act 
the company were authorized to unite with 
another company, and it was declared that 
the two companies, and those who should lie- 
come shareholders in the new company under 
the Acts relating to the C. and P. II. Co. 
and under the deed of union, should constitute 
the new company : Held, that the union did 
not extinguish the right of the bondholders to 
elect. The Act authorizing the union of two 
incorporated companies declared that any
d... I the companies executed under the Act
should be valid to “all intents and purposes 
in the same manner ns if incorporated in the
A. i Held, that this enabled ........ impunies
to bargain together in respect of the rights 
which each had, and to make such arrange
ments as their union rendered necessary ; but 
gave lie in no legislative authority over the 
rights of other persons. A statute authorized 
two companies to unite into one company by 
either a complete or partial union ; and of 
either joint or separate, or absolute, or limited 
liability to third persous. The companies 
agreed lo an absolute union, and made no 
provision for limiting the liability of the new 
company in respect of past transactions of 
........ Id companies Held, that the new com
pany thereby assumed all the liabilities of 
the old company to third persons. Cayley y. 
Cohourg, Peterborough, and .Uarmora R. IV. 
and Mining Co., 14 (Jr. 571.

Insolvent Company -IHstribution of .1»-
ts. | The railway company having become 

insolvent, an Act was passed estimating the 
claims of creditors for land taken by tin*

company at 83U.UUO. and the value of the 
whole railway property at .$l«IO.<*Nl. and di
recting that $31 Unhi should he applied on debts 
for land and the balance of the $l<Mi.tNNi di
vided pro rati) among the other creditors The 
#3iUmo proved more than sufficient to pay 
the land debts in lull, and the company claim 
ed the balance. Held, that 'lie othei « 
tors were entitled to it. In re Cohourg and 
Peterborough R. II . Co., lb Gr. 671.

U. Erie and Huron Railway Company.
Debentures Ti unties. |— By the .Muni

cipal Act. R. S. O. 1S77 c. 171. s 
550. s.-s. I, authority is given to grant 
bonuses and issue debentures in aid of a rail
way company, payable at such times, «See., 
as tlie municipal council may think meet. By 
the defendants' special Act of incorporation, 
30 Viet. e. To (O.|, the debentures were io 
I*- issued and delivered within six months after 
the passing of the by-law to trustees, who 
were to receive and convert the same into 
money, and deposit the proceeds in a chartered 
bank and pay the same out on the certificate 
of ilie chief engineer of the railway company: 
—Held, that a compliance with the terms uf 
the general Act was sufficient, for that the 
provisions of the special Act were not re
strictive, hut enabling and enlarging the pow
ers under the general Act ; and that under the 
circumstances the appointment of trustees 
would have been useless. Itiekfnrd v. Town 
of Chat ha in. 10 O. R. 257. 14 A. R. 32. HI 
S. ('. R. 233.

10. (hand Junction Railway Company.

Sec Urand Junction It. IV. Co. v. Hickford, 
23 Gr. 302. 1 S. C. R. (190; Counties of 
Peterborough and Victoria v. Grand Trunk 
R. IV. Co.. IS U. C. It. 220 ; Demon st v. 
Midland It. IV. Co., lo I’. R. 73; Grand Junc
tion It. IV. Co. \. County of Peterborough, 
(1 A. R. 339. S S. C. R. 70; Grand Junction 
an,I Midland It. II. Co*, v. Corporation of 
Peterborough, 13 App. Cas. 130.

11. Grand Trunk Railway Company.
Liability for Debts of Grand Junc

tion Railway Company -Pleading.] He 
elaratioti, that before 10 Viet. c. 13. the 
plaintiffs, with others, promoters of the 
Grand .function Railway Company incorpo
rated thereby, had caused certain preliminary 
plans and surveys of the said railway to lie 
prepared; that the line of the said railway 
passed through plaintiffs' territory, and the 
plaintiffs under that Act defrayed their fair 
proportion of the expense of such plans. 
which sum said company, h.v force of said 
statute, s. 5. became liable to refund to the 
plaintiffs; that, while liable, the said com
pany and the defendants were, under 10 Viet, 
c. 70 and a certain deed of amalgamation, 
formed into ......... mpany, and defendants be
came amalgamated, and the Grand Junction 
Railway Company did intersect the main line, 
and «nid surveys had been appropriated bv 
defendants to their own use. and by fon-e 
of said A- is defendants had become liable 
to pay to the plaintiffs the said proportion 
so paid by them as aforesaid. Plea, that the
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, 11• ;i.11 stork in ‘•nill Grand Junction Railway 
i ' ; ui' win not taken by the persons in 

V ' mimed, or any others, nor was any 
• v c\rr paid upon it. and defendants never 

i iinc stiM'kholdera in said company. Repli- 
• ii. that defendants should not lie nllow- 

I pli-iid. liera use. hy the deed of atnnl- 
i<in mentioned in the declaration, they 

themselves with the Grand Junction 
K vaj Company, and recognised it ns an 
.• i-iiiii; company, and the same thereby bo

rnai liiul since existed as a part of de
ad mis. Rejoinder, that defendants should 

t. - precluded from their plea, because said
... ! was made only hy authority of the pro-

! directors in Hi Viet. c. 43 named. 
1 ilu re never were any shareholders in said 

I'.uiv. nor was said deed ever duly rati- 
• ■ I hi them, as required by the statute :— 
Held, on demurrer, rejoinder Rood, for (1) 
there was no such estoppel as relied on by 

i cliff' : and f_’i the plaintiffs, not 
I mu taken stock in the Grand Junction 
Railway Company, wore not within It» Viet.

I ■ *i. and therefore not entitled to re-
...... . Counties of Peterborough and Vic-

V. annul Trunk It. IV. Co., 18 U. C. R.

Lien of Bondholders. |—Held. ( 11 that 
uniler I- \"lct. c. 20. IS Viet. c. 174. and 
I1-1 2" Viet e. 111. the preference bondhold
ers nf the Grand Trunk Railway Company 

the position of preferred creditors, hnv- 
c u a lien un tlie roau and all the works and 

ol 11 • rnilw ay ; (2) that the rights 
11"1 preference bondholders, thus created,

• imi impaired by any subsequent enact- 
and are. if anything, confirmed by 22 

' r e. Ô2 • 13 i that tin* bondholders can in
i'" a suit to restrain the directors from ap- 

'he earnings of the road in any other 
ilmn in the order appointed hy the Acts : 

i the bondholders having a lien are not 
-■ I to submit to payment of past délits 

• dlreitors neglected to pay. in re 
//• n /, v. (irnnd Trunk U. IV. Co!. 7 L. J. 
240.

also. Rank of Fpper Canada v. (irnnd 
I It. U Co.. 13 C. P. 804; Pratt v. 

trunk It. IF. Co. 8 O. R. 4!W.

Company :—Held, that they, and not the rail
way company, were bound to keep such bridge 
in repair. Held, also, that evidence of the 
state of the bridge n few days before the 
trial was admissible, not as a proof of that 
fact, but as confirming the witnesses who 
swore to its state at the time laid in the in
dictment, and as shewing such state hy in
ference. Iti fiinn v. Dexiardinx Canal Co.. 27
U. C. R. 374.

Bridges over Navigable Waters. |
See II ixim r v. (In ut Western It. IV. Co., 17
V. C. it. RIO.

Construction of Railway. | See Con- 
no,x v. tin nt Western It. IV. Co.. <t C. P. 
108.

Highways. ] —See Huniilton and Brock 
ltoud Co. v. Great Western It. IV. Co,. 17 
V. C. It. Rt>7 : In rr Poster nnd firent IV* v- 
tern It. IV. Co.. .*12 I*. C. It. MO.

Lands and their Valuation. | See
Sonnncrville v. firent Western It. IV. Co., 11 
V. C. It. 3"l : In re Shade nnd finit nnd 
Guelph It. IV. Co.. 13 V. C. It. f>77 : Seen- 
tari/ of Stnh for War Ih inn tun nt \. tirent 
Western It. IV. Co., 13 Gr. R03.

Obligation to Fence and Put np 
Gates. | See VII. R; XII.

Special Conditions for Carriage of 
Goods. |—See V. 4 (ni.

See Itr(/inn v firent Western It. IV. Co.. 
21 1’. C. It. RRR: Itrgina ex rel. Trustees of 
St. Andrnr's Church v. firent Western It. IV. 
Co., 14 0. P. 482; Erie end Niagara it. W 
Co. v. Great Hester» It. W. Co., 21 Gr. 171.

13. Kingston .1/aritic Railway Company.

Sec Kingston Marine R. IV. Co. v. Gunn, 
3 V. C. It. 308.

12. (treat Western Railway Company.

Bridge over Canal Pleading—Evidence 
\ a/i./. lire.) — Held, tlmt, by the various 

' r. f- rriiig thereto, the erection of the 
drawbridge over the I>esjardins 

- ‘•auctioned and recognized ; and 
’ must lie assumed to have been law- 

led. though the formalities required 
'3'''. R’.7, nnd 138 of the Railway Act 
"i have Imh-ii complied with. Held, 
lirst count of the declaration, clmrg- 

' 'hints with neglect and refusal to 
• bridge ami permit vessels to enter 

" the canal, was defective, in not nl- 
i.ii it was not at such times being 

\ 11s.'*! hy defendants for the passage 
m.iins; mill that the secoiui count 

Desjardins Canal Co. v. Great 
' A*. H . Co., 27 U. C. It. 303.

I'1 sjanlins Canal Company having linen 
! f'-r not keeping in repair the bridge 

'• canal where it crosses tin* highway, 
tin in by the Great Western Railway

14. .1 Itdland Railway Company.

Amalgamation — Creditors' Claims.] —
Under 45 Viet. c. 87» a. 6 (D.)» the Midland 
Railway Company, as constituted by the Act, 
is the company that strangers or persons hav
ing claims. &c„ upon any of the companies in
corporated hy the Act. should proceed against 
for the enforcement of their rights. Demurest 
v IIMand /.v u Ce„ m P R. 73.

Registration of Deeds Fees.]—By 10 
Viet. e. 100. the registrar was entitled to re
ceive only the sum of 2s. ltd. from defendants 
for registering deeds made to them in the form 
given by the Act. In lSttft the registry law 
was changed, and deeds were required to he 
registered in full. Instead of by memorial, ns 
before. In 1873 and 1874 defendants brought 
for registry deeds made to them, which con
tained covenants for title not in the statutory 
form : Held, that for such deeds the regis
trar was entitled to charge his full fees, and 
was not restricted to the 2s. lid. Ward v. 
Midland It. IV. Co.. 85 V. V. It. 120.
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13. Sort hern Hail way Company <>f Canada.
As to Obligation to Fence. | See ante

VII. B; Nil.
As to Stock. | Svi> /mut XXIV.

See, nlwo, la rt Toirn of Barrie and Xnrth- 
ern II. IV. Co., 2- l". <It 2." : Grand Trunk 
K. IV Co . v. i n dit Valle,, If 11 Co.. 27 
(if. 2T2 : Ifr Ha twin and \oithern If. IV. Co., 
r» (). R BOO.

HI. Ontario and Sail It st<. Marie Ifailiray 
Company.

Expenditure Capital. | Itv tin- g<*neral 
Raihvny Ai t. It. S < ) 1^77 r. hlTi. which was 
by the plaintiffs' sp«-»-inl Act incorporated 
therein, except ne vnried by the latter, ten

C»-r cent, of llie cnpltal of the plaintiff* was 
x a, B of a, required to be expended 

within three years, and the railway was to he 
■ ompleted within ten years of the pausing of 
the special Act. in default of which the cor- 
mrate existence of the company censed, and 
»y s. 4 of tile ( tellers I Act. ss. 1 to Iltl thereof, 
inclusive, were to apply to all railways auth
orized to lie constructed h\ any special Act 
of the Province, and to he construed therewith 
ns forming one Act Held, that s. 4 of the 
general Act did not apply to the plaintiffs, 
and that s. 2.'t of their spislal Act must In- 
read in substitution for s.-s. 3 of s. :tii requir- 
ing the expenditure of ten per cent, of the 
capital within the three years. Ontario and 
Snnlt sh. |lam If. IV. Co. \. Canadian Ta- 
rifle If. IV. Co., 14 U. H. 4.T.\

17. Tort Hover and l.ak> Huron Ifailiray 
Company.

>*< Tort lion rami /.<»/,» Huron It. IV. Co. 
v. Grey. .‘Ill V. V. It. 42T».

18. Tort Hope, l.indnay. and Beaverton Itail 
way Company.

Held, that the I'ort Hope. Lindsay, and 
Beaverton Railway Company is an estab
lished corporation, it being recognized as such 
by 111 Viet. c. 241. and lx Viet. e. ,'lii. Smith 
V. Spinier, 12 C. 1*. -77.

lit. Toronto. Guy. and It race It a,l tray Com-

Sir la rv G Union and County of Hiller, 20
V V. 3PN.

2o. II oodiitock anil l.akt Huron Ituilu ay 
Company.

Sir lown of \\ umlatock v. Woodatoek and 
Lake Bru If. II. C,,.. Its | . C. R. 140: Tar 
non* v. Tort I hirer and Lake Huron It. IV. 
Co.. 28 ('. I*. 84.

XXIV. STOCK.

1. Actiona by Creditorn ayainat Shareholder». 
(a i Judgment. Execution, and Iteturn—- 

I1 roof of by Tlaintilf.
Calls Tart ira.]—Tile making of calls by 

the directors is not a condition precedent to

the plaintiff's right to recover, and the rem
edy given by the statute may lie pursued hy 
a single creditor. Moon x. Kirkland, ô C. 
I* 432. See •/««Aim* v. Wilinck*. 11 C |* 
BOB.

Execution Iteturn I naa tit fled,]—In an 
action by a creditor, the plaintiff must shew 
an execution against the company returned 
unsatisfied, and that it was not in plaintiff's 
power hy any reasonable exertion to have 
obtained satisfaction. .Moore .. Kirkland, 5
• I» 182.

Judgment ham a a to—Validity—Sher
iff'a lt< turn. |—I tefendnnt pleaded, among 
other pleas, nul tiel record as to tin- judgment 
obtained against the company, and issue whs 
joined thereon. It did not appear at the trial 
that this issue had lieen disposed of: Held, 
that the plaintiff not Is-ing shewn to Is- a 
creditor of the companx could not recover. 
Tyre v. Wilkia, ]S I . (' R. 4<l.

The re»-or»l of the judgment egainst the 
Company shew»*d it to have l.ten obtained on 
their confession in an action on a promissory 
note :—Held, that defendant could not object 
to the validity of such judgment on the ground 
that the company could not make a note. 
Held, also, that it was sufficient to prove a 
return of nulla liotia hy tin- sheriff to the ti. 
fa., though such return had not been tiled. 
X ib. 1211.

Return IHffcrent Counliea.]—It is not 
necessary tluit a ti. fa. goods should lie re
turned nulla Imma from all the counties 
through which tin- railway runs, hut the onus 
of proof of fraud, or of there living goods of 
ilie company to satisfy the judgment, lies on 
defendants, tin- plaintiff having obtained one 
such return. Jvnkina v. Wileocka, 11 C. V.

Ilim tor - Sheriff.] — Held, that a 
fi. fa. again»! a railwny company, which was 
directed to the sheriff before he became a di
rector of the company, was properly directed 
to and was ret in imho- hy hint, and liis In
coming a director before the return of the 
writ did not invalidai" it. Smith v. Spencer,
I-' V. R. 277.

----------Judy mi nt — Impeaching.] — Tic*
sheriff, Is-ing president of a railway company, 
returned a ti. fa. against tin- company nulla 
hoiin. I pon an action brought against a st-n k 
holder founded upon that return :— Held, that 
the writ and return were not nullities on ac
count of tin- sheriff ( Is-ing president l execut
ing nml making them : and no application hav
ing been made to set either aside, the objection 
failed. Held, also, that the defendant could 
not go Is-hind the judgment except in a case of 
fraud or collusion, and could not therefor»* 
raise a question as to tin- judgment being uro- 
|H-rly recoverable against the company. It a y 
v. Blair, 12 C. I*. 237.

(hi Tima uinl Uefeucet to.

Assignment In Insolvency. 1 —The de
fendant «ras named as one of tin- i-i- 
dire» tors of the Toronto, Grey, and Brine 
Railway Company, hy their Act of incorpora
tion. and was afterwards elected and acted 
ns liiris-tor thereof, having subscribis! for stock
to tin* amount of SI.inni, on which he paid
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imril.v in money nnd partly by certain allow- 1 
an. .•> made for his service* ns such director ; 
and otherwise. the sum of $400. Subsequent- I 
ly in this, defendant made an assignment un
der the Insolvent Act of 1809. Before doing I 

luittever, he Inul procured the execution by 
ib* required majority of his creditors of a deed i 
of ..imposition and discharge, apparently nu
ll r >. HI of the Act. The plaintiff, as a credi- ! 
tor of tin- same company, sued out n writ of 

i. ia. against the defendant to voni]a‘l pay
ment to him of the balance due upon the said ! 
»t... k. The defendant pleaded that lie was not i 
a slmreholder in the said company, his conten
tion lieing that the property in said stock had 
pa-sed to the assignee. It did not appear 
whether or not the assignee had accepted or 
rejected this stock, or had done any act lie- !
\..mi ;. . . . . . . piing the assignment made to him. |

ndant had obtained hie diacharge In 
the usual way, the un|mid balance upon the 1 
.-lock, howeier. not having been scheduled as 
,i liability of defendant, and no claim having 
U. \ proved in respect of it:—Held, that the 
I ,,i.111iff was entitled to recover, and that the 
property in the said stock hail not passed to j 
the '.ill. ini assignee. Ihninuii v. Smith, 411 U.
I . It. 503.

Cessation of Company Statutcn,]— j 
Held, that the cessation of a company by non- , 
performance of the conditions of its charter ' 
within three years did not extinguish its lia- | 
.ii> or tlint of its stockholders to pay the | 

dehts contracted during its existence. Held, j 
. ihat s. 31 of 30 Viet. c. 145 does not ex

empt ilie shareholders of the company by that 
\ iexited i. Port Whitby and Lake Huron 
U nhx iiy ('oinpany I from personal liability for | 

his contracted under the previous statute.
Blair, 12 C. P. 257.

Forfeiture of Stock.) —To an action by j 
a judgment creditor of a railway company i 

- ; .ii-! a shareholder for the amount of his , 
unpaid stock, the defendant set up that the 

amount of stock required by the Act of 
i ip.ration laid never lwen subscribed, or 

instalment paid thereon ; that the 
"iinimil design of the company had been 

!-> statute after defendant subscribed : 
i Hi- -lock subscribed for by the defendant 
I mg since become forfeited for non-pny- 

"f < h 11- : that on the 14th May. 1853,
! r- ini s passed a resolution declaring that 

a. - iiieiitiotied in a schedule intended to 
1 iMiiexed (hut which was not annexed) to 

i solution, which had become forfeited by 
i.vineiit of a call made on the previous 

-! Iammr>. should lie sold on the 20th .lune,
■ - preximisly redeemed; and that the coin- ! 

i 1 had not afterwards treated the defend- 
• a shareholder, nor had he acted as ! 
The resolution for sale of the stock j 

1 been acted on by the company, u sla
ng been passed before the day named 

. making new provisions a- to forfei- 
11 ..I ndon ment of shares, which had not

.......... inplicd with:- Held, that tin* defend-
-till liable as a shareholder. Smith 

"■ " lv A: A. 201. See also l'rater v.
». 18 <’. I*. 1*4. infra.

Impeaching Creditor’s Judgment.! -
1 "ii. setting out the recovery of a

against u company, return of writ 
i. and that defendant holds twenty- 
- of stock in said company unpaid.
1’ never indebted : (2i defendant 

iiri-holder. On the trial, plaintiff

proved a judgment against tin- company for 
£3.000, and that a Ii. fa. hud been returned 
nulla bona. It was objected that the contract 
under which the plaintiff recovered his judg
ment was illegal, living usurious: -Held, that 
if defendant wished to impeach the judgment 
for fraud or collusion, he should have pleaded 
siiidi defence. Semble, that the court will in
tend the judgment to lie right and well found
ed until the contrary lie shewn. Framr v. 
Hickman, 12 ('. I'. ÔH4. See also Ifaa \. 
Itluir. 12 C. 1*. 257.

Payment. I —The plaintiff, a creditor of a 
railway company, having hail his execution 
returned nulla bona, sued defendant, a share
holder. for the amount unpaid on his stuck. 
Ilefendaiit pleaded that, before this suit, the 
company sued him for the same moneys; and 
that after service of the writ of summons in 
that case, nnd before declaration in either 
case, and after commencement of this suit, he 
paid the company in full :—Held, no defence, 
us it was not averred that such payment was 
made in ignorance of the plaintiff’s claim. 
Turc v. Mil km, 13 V. C. It. 482.

In an action by judgment creditors of a 
railway company against a municipal corpora
tion as shareholders, it appeared that the con
tractors for a portion of the road hud received 
a lease from the railway company of that part 
for '.«Ml years at a nominal rent, ami. as an 
inducement to defendants and two other muni
cipalities to take stock, they had mortgaged 
their lease to trustees to secure payment to 
such municipalities of six per cent, on the 
sums siiliscrihed by them. This mortgage, to 
which the company were parties, provided 
for the payment by the municipalities of the 
amount of stock taken by each, to the con
tractors as the work progressed, upon the esti
mates of the company's engineer, and the full 
amount of defendants' subscription bud liven 
thus paid : Held, that this was a payment of 
defendants* stock as against the plaintiff-, who 
therefore could not recover. Il" mal raff v. 
Tuicn uf Peterborough, 22 l*. C. It. 274.

Si i. ’a on a judgment against a railway 
company, alleging flint defendants held thirty 
shaves therein, on which $1,800 remained un
paid. Plea, for n defence which arose after 
this action, alleging payment of $l,soo, the 
balance due on defendants' stink, to one G. 
II., a judgment creditor of the company, mi
ller n judgment recovered by him against de
fendants as shareholders. Replication, that 
H. II. was a creditor only in respect of a 
claim which lie held as trusti-e for the defend
ant N. lb, and recovered his judgment, and 
received the money paid to him, as such trus
tee, of which defendants had notice :— Held, 
a good replication, for the payment to X. I>., 
a shareholder, was of im avail as against the 
plaintiff, an outside judgment creditor. .Va
sia if A v. Uickcy, 42 V. It. 350.

-------- Intercut.]- X. |)„ one of the defend
ants. having a claim against a railway com
pany for $1,800, assigned it to one II, by an 
instrument absolute in form, Imt really in 
trust, to enable II. to sue lirst the railway 
company, and then the defendants, as share
holder! of unpaid stock of 11»- company, ft. 
accordingly recovered judgments against both 
the company and the defendants, hut made no 
effort to realize on that against the latter. 
After the commencement of this action, how
ever, which was by a judgment creditor of the
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railway company. against thv defendants as 
shareholders of tin* company, for their unpaid 
stock, dcfondants' solicitors gave a cheque for 
the SI.si mi to II.. who. after retaining #1-7. 
the amount of a claim lie had against V I»., 
handed over the balance to him. and the de
fendants then set up as a defence to the action 
this payment under the judgment recovered by 
II. against them : Held, on the evidence, 
that the judgment so recovered against the de
fendants. and the alleged payments thereunder, 
constituted no defence to the claim of an or
dinary judgment creditor, and that in fact the 
stock of the present defendants had not lieen 
paid up to the extent of SI.simi. which was 
therefore liable to the plaintiff's claim. Held, 
also, that the plaintiff could recover the inter
est on the calls made liy the company for that 
amount of the stock. X asm it It v. Dickey, 4-1 
V. <\ It. 414.

Set-off. | — To an action by a judgment 
creditor of a railway company against a share
holder. defendant pleaded, on equitable 
grounds, (lit a set-off for land sold by him to 
the company, and (3) a similar defence, set
ting out that lie had agreed to sell the land to 
the company for a sum named, out of which 
his stock was to be deducted, and the balance 
•aill to him in cash: and that the company 
uid entered and taker possession of the land : 
—Held, both ideas bad. for it was not averred 
that the land had been conveyed, and until 
then the company would not be liable to pay 
for it. Qutvre, whether set-off can be pleaded 
at all to such an action, or to a suit by the 
com linn y for calls. Moore v. McKinnon, «1
ü. C. H 11"

The plaintiff claimed, by virtue of a judg
ment recovered against a railway company, a 
sum due by the defendant as a stockholder in 
the company upon unpaid stock held by de
fendant. Defendant pleaded on equitable 
grounds a set-off against the company upon 
the common counts, claiming that the amount 
so due paid tin amount due by him upon the 
stock: - Held, bad ( 1 l as not disclosing a
good defence at law. the plaintiff being an en
tire stranger to the claim, (2 » lb-cause the 
plea did not offer to set off defendant's claim 
against the company in payment of the plain
tiff’s debt. (151 Hern use it did not aver that 
the amount so unpaid upon the stock was the 
only debt due by defendant to the company. 
Held, also, that defendant, upon the facts stat
ed. would not lie entitled in equity to an un
conditional injunction, and therefore the plea 
must be bad in law. Smart v. Mcltcth, 111 (
1*. 27.

The Railway Act declared a shareholder 
liable to judgment creditors of the company 
for "an amount equal to the amount unpaid 
on the stock held by him:" Held, that a 
shareholder, in an action against him by a 
judgment creditor of the company, could not
set off in equity a debt due to him by ........ mi-
pan y before the judgment was recovered. If. - 
Hctn v. Smart, 14 (Jr. 298.

- Forfeiture of Stork.1—Plaintiff, as 
a creditor of the l‘. II. I. and R. It. Co., sued 
defendant, as a stockholder therein, the de
claration containing the usual allegations. 
Defendant pleaded, on equitable grounds, that 
in a cause in chancery between himself, as 
plaintiff, and the company and others, defend
ants, he recovered against the compativ. bv a 
decree of the court. £241 2s. lid., and costs.

which lie claimed to Is- entitled to. and of
fered, to set-off against the plaintiff’s claim 
The plaintiff replied, equitably, that in that 
cause defendant filed his bill to compel the com
pany to perform an agreement for the purchase 
by them from defendant, of land, for £220. and 
did not pray in the bill that his indebtedm<< 
to the company might Ik- set off against so 
much of the purchase money, but prayed that 
lie might be paid the whole purchase money ; 
that a decree was made for a conveyance by 
defendant to the company upon pavaient of
the money, but no direction was given should
the company fail to pay ; that tin- land was 
still defendant's property; and the plaintiff 
denied that the company were unable t,. 
pay. A resolution of the directors, on 14th 
May. 1855. that all forfeited stock of the com
pany should lie sold on a certain day. unless 
previously redeemed, pursuant to the statute, 
was put in evidence : -Held, i 1 i that defend
ant was a shareholder, and liable to be sued. 
(21 That he was not entitled to set off the 
purchase money of the land sold, but not con
veyed. as claimed in his plea (.'ll That la
wns not discharged from liability by reason of 
the alleged forfeiture. Frame v. Robertson, la C. P. 184.

Transfer of Shares. | -See Hamilton \ 
tirant, ,"n s. It. 5tit;.

(c) Practice.
Amendment. | Defendant having moved 

in arrest of judgment, on the ground that the 
declaration claimed the amount of the judg
ment against a railway company. Instead I 
the amount of stock subscribed by defendant, 
the court allowed plaintiff to amend. Smith 
v. Si,nicer. 12 ('. P. 277.

Venue. |—Declaration for the amount of 
ten shares of £10 each in a company, alleging 
a judgment recovered, and li. fa. returned in 
one county nulla bona : Held, that the judg 
ment recovered in the court in Toronto was 
not the foundation of the action, and there
fore the venue was not local. Jenkins v. \VU 
cocks, 11 C. P. 505.

2. Calls.

Action for Right of.]- The City of To
ronto and Lake Huron Railway Company 
have, under the operation of 8 Viet, c K!. 
amending the original Act. 0 Win. IV.. a 
right to sue in debt one of the original stock
holders for an instalment due upon the stock 
originally suhscrllied and called in by the di
rectors appointed under the original Act of 
incorporation. City of Toronto and Lake 
Huron It. 11'. Co. v. Crookshank, 4 U. C It-

Interest. |—See Xa.smith v. Dickey, 44 1 
('. I: Ill

Intervals between Calls. |—By the l!V
way Act. 11 & 15 Viet. <-. 51. no call shall !«• 
made "at a less interval than two months fr..m 
the previous calls:”- Held, that calls on the 
1st September. November, January, wen- 
had. Buffalo, It rant fonl. and Goderich It. IV. 
Co. v. Park.. IL V. C. It. tat". See Moor v 
McLaren, 11 C. P. 534.
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Notice of Calls — Amount—Interval» bc- 
i . \Inia I'iiliK- Heading,] — Declaration

. I 'ni t hover and Lake Huron Railway 
Company against defendant as a shareholder.

iliat defendant holds four shares, and 
|,a> paid ten per vent, thereon, and is indebted 
to i!n- company in $80. in respect of two sev- 

- all- of $l't each on each of said shares. 
T! i-nirlh. fifth, and sixth pleas set u|> that
- ■ i of i lie calls was not duly given and 
imp: -lied : that the call exceeded ten per cent, 
mi the -uhserihed capital, contrary to plain
tiff.-' .Vi- of incorporation; and as to the
- .nd call, that it was made payable at a less
interval than two months from the previous

Held. good, under 35 Viet. v. 53. ss. lit. 
II. and C S. ('. c. (M5, s. 4S. The ninth plea.

. nimble grounds, set out. in substance, 
mail and extension would cost $i»Olt.- 

(hmi . rim! the assets whicli the company had 
--H l acquire would not exceed half that 

iliai then- was no possibility of making
road therewith, a< the director» and 

plaintiffs well knew, but that they were 
proceeding to construct part, and to ex
pend all said assets, in bad faith, for im- 
pr-ipei purposes, and with the view of 
personal gain to the directors and others in 

-am with them, &e. : — Held, no de
fence to this action : that the charges were

- ]""-o and indefinite; and that, if sustain- 
. .. in-'v would form proper ground for u bill 
in - - ; 1111 v only, /'or/ hum- and Lake Huron 
i:. \\ r... v. lin y, ail V. C. U. 425.

Time for Expiry of—Injunction—Share- 
hoi n - i A company authorized to construct

railway, or part of it, built and put
ration part in due time; and after the 
.ns limited by the Railway Act, C. 8. C. 

r. <••!, Hindi* calls, with a view of constructing
- remainder: Held, illegal; and that, con 

••ut Iv. any shareholder was entitled to re-
i i ••«■dings, though he might be the 

h ireholder objecting thereto. Uumblt 
v /'< h t horough and Lake ( hemung U. IT. 
fV . 12 (ir. 74.

II'l'ni v. Kirkland, 5 1*. 452; ./*•«-
II ilnak. lie. I*. 505.

3. (’burning Order.
Enforcement Action - Evidence, | — 

' ■ .'.g order was made against stock in a
mpany to w hlch a person waa en 
siu li slock, it was shewn, had, by 

"U. been Issued to his son. so that ill 
« iii-i the father the slier iff could not

• i' I ii under execution. Thereupon a
tiled against the father and son stat- 

■'•'■• fuel-, and charging that the son gave 
i ration for tie* stock: that the same 

I to him to hold for the use of the 
"I was -o issued to defeat, hinder,

1 ih-' plaintiffs and other creditor* of
At the hearing no evidence was

* 1 -apport of tin* plaintiffs' case other
• clings and proceedings in the suit 

ither, and in which such charging 
I •«•••ii made ; hut the depositions of 

1 • had been examined in that suit.
Held, that, ns the son had

party io tost cause, ha was not 
ilie evidence therein. The court, 

refused to make any decree against 
■ i- any decree against the father 

e the plaintiffs any greater hene- 
i 111. D- RIO—41

lit than they had by the charging order, dis
missed the bill with costs. Allan v. 1‘hrlp», 
23 Ur. 896.

Right to—I i ondulent Annignim a/.]—The 
Imperial statute I A 2 Viet. <•. ilO, if in force 
in this Province, authorizes the issuing of a 
charging order against stocks standing in the 
name of u debtor “ in his own right or in the 
name of any |ierson in trust for him,” hut does 
not apply where such stocks have been fraudu
lently assigned in order to avoid execution. 
t'a/frey v. I’lielys. 24 Ur. 344.

4. Intirctt on Amount l,aitl.
By-law —Seal.]— I tefcndnnts were sued on 

a by-law. alleged to have been made by them, 
enacting that all persons who at the time of 
subscribing should pay up their stock in full, 
should he entitled to interest oil the amount 
of their investment. Hefendants’ book of by
law - was produced, in which this by-law was 
written out, hut not sealed, and in the margin 
was written "expunged,” signed with the pre
sident's initials :—Held, that such proof, even 
without the entry in the margin, would have 
been insufficient to shew a by-law. And sem
ble. (lint the claim could only have been su im
ported by an engagement under the corporate 
seal. uvDonell \. Ontario, Hiincoe, ami 
Huron Ii. IT. Co., 11 U. C. R. 271.

See Sumnith v. IHckcy, 14 V. C. R. 414.

5. IDyugment of Inntalmenl» Laid by Share
holder».

Estoppel.|—An original shareholder in the 
Ontario, Simcoe, and Huron Railway Com
pany having, after Iff Viet. c. 51, paid the 
calls before then made on his shares, and voted 
at a meeting of shareholders, was held pre
cluded from claiming the repayment of his in
stalments under s. I of the Art. liar row v. 
Ontario. Simcoe, and llama It. IT. Co., 11 IT. 
I\ It. 124.

Shares Received for Price of Land. |
—The plaintiff sold certain land io S. «V Co., 
contractors for the Ontario, Himcoc, ami 
Huron Railway, for the purposes of that road. 
By their contract S. At Co. took a utimlier of 
shares in the eompany. for which they did not 
receive scrip, hut were to pay in work. The 
plaintiff received in st.u k the price of the land, 
and the certificate for the shares was given to 
her by tin* defendants. Id Viet. <■. 51 was 
subsequently passed, and tin* fourth clause 
provided that any original shareholders in tin- 
company l S. & Co. and some» others excepted » 
might, within a given time, apply for and olm- 
tain repayment of any instalment paid hr 
them in cash, and have their shares cancelled :

Held, that the plaintiff was not within this 
proviso, and could not claim from the com
pany the amount of her shares so obtained. 
MrDonell v. Ontario. Simroe. and Huron It. 
IT. Co., 11 V. C. It. 271

(I. Sale and Trantfer,

Note for Purchase Money Omi»»ion to 
A»*ign Cart—/‘reparation of Transfer—Ad-
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ministration of Justice Art. | —To n divin ra
tion ngniiist iiinkiT and indorsor of a note, de
fendants pleaded separately, that before tin* 
making of tin* note the plaintiff and Iter hus
band noli! all their interest and stork in a cer
tain railway company to defendant II.. for 
Hr.ri.lHto. and, in consideration that the plain
tiff and her husband should assign, convey, 
assure, and transfer the same to II.. II. agreed 
to pay the said $ôô,tHHt on certain days, and 
to give his notes therefor indorsed by the other 
defendant. It., and that until the whole of the 
said stock, iV.. had been conveyed to II. 
neither II nor the other defendant should lie 
required to pay said notes or any part there
of. that this was one of the notes, and was 
made on the faith that the stock had been 
conveyed ; and that afterwards tin1 plaintiff 
and her husband refused to complete the con
veyance of all their stock, and only assigned 
part thereof, and retained thirty shares. The 
plaintiff replied that at the time of making 
Haid agreement, and from thence hitherto, she
ami tier husband were, and still are, ready and 
willing, and hereby offer, to assign to it. the 
said thirty acres, on his request, of which lie 
had notice, but that II. never requested such 
transfer: Held, on demurrer to this replica
tion. i I i that if no conveyance had ever been 
exis-uted it would have been the duty of II. to 
prepare the necessary transfer for execution; 
but i -1 that the plaintiff having conveyed all 
that she professed to have in the company, it 
was tier duty to prepare, at her own cost, the 
extra conveyance of the thirty shares rendered 
necessary by her own default in not transfer
ring ihem before. Semble, that, under the Ad
ministration of .1 list ice Act. ISo!. if all the 
other issues had been disposed of, the court 
might have allowed the plaintiff to convey the 
thirty shares, paying the costs of suit, and di
rected the defendant then to pay the note, 
and that plaintiff's husband should be made a 
party : luit, there Isdng other issues to be tried, 
judgment was given for defendants on demur 
rer. reserving judgment on the equitable rights 
of ilie parties. Itoultoa v. linyl. .'lô l". ('. It
40t

Registration lty-hnr.\ Held, that un
der V.‘ Viet. . 1!NS. s. JB, the clerk of the
Northern Itailwa.x t'ompany could not refuse 
to register a transfer of stock from one muni
cipal corporation to another, on the ground 
that no by-law had been passed sanctioning 
such transfer. Toirnships of I < «/on anil Sun- 
niilale v. Realty, 17 V. C. It. fi-pt.

Xeccssity for Sfatuh . | Judgment 
creditors of mi incorporated company, being 
unable to realize anything on their judgment,
I....  - In an adion against II. as a shareholder.
in which they failed from inability to prove 
that he was owner of any shares. They then 
brought an action against ti.. in which evidence 
was given, not produced in the former case, 
that the shares mice held by li had been trans
ferred to II.. hut that the transfer wits not re
gistered in i lie company's hook' : Held, never
theless. that the shares were duly transferred 
to II.. as it ap|M-ared that II had acted for 
some time as president of. and executed docu
ments for, the company, and the only way lie 
emilil have held shares entitling him to do so 
wits by transfer from <i. Held, also, that, al
though there appeared to Is* a failure of justice 
from the result of the two actions, the inability 
of the plaintiffs to prove their en-e against II. 
in tlie first could not affect the rights of (1. in 
the subsequent suit. The company in which

ti. held stock was incorporated in lSXti and 
empowered to build a certain line of railway. 
In is;to an Act was passed intituled “An 
Act to consolidate and amend " the former 
Act. but authorizing additional works to Ik- 
constructed, increasing the capital slock, ap
pointing an entirely different set of directors, 
and giving the company larger powers, One 
clause repealed nil Arts and parts of Acts in
consistent therewith. <i. bad transferred his 
shares before the latter Act came into force. 
The judgment against the company was re
covered in 185*0. Held, that ti. was never a 
shareholder of the company against whom 
such judgment was obtained. Ilumilton v. 
tirant, .5(1 S U. 5*Hi.

7. Subscription.

(al Conditional Subscription.
Acceptance of Municipal Deben

tures. | To a declaration under II X lit 
Viet. < M, s. Ill, by judgment creditors ,,f a 
company against a municipality as share
holders. defendants pleaded, in substance, that 
they subscribed for the stock under a by-law 
which provided that their debentures, payable 
in 1N77. should be issued for the sum subscrib
ed as the same should become payable, and 
that the company should take such debentures 
at par : and that the plaintiff knew this before 
lie became a creditor: Held, a good defence. 
Section V.l does not apply in the case of a 
subscription under s. IN, unless such subscrip
tion is made in the ordinary manner. Iliyyins 
v. Toirn of II hit by, lit) V. (’. R. 211U.

Complete Subscription of Capital. |
Action In a creditor against defendant as 
shareholder. Plea, on equitable grounds, that, 
by 1H Viet. i*. Itrj. the company were in
corporated for certain purposes, and it was 
enacted that the capital stock should lie tôt Hi.- 
iHNt; that defendant subscribed on the under
standing that the whole stock was to lie sub- 
scrilied ; that the directors in the name of the 
company contracted with the nlaintiffs and 
one t’. P. for the performance of certain work 
before said capital stock was subscribed, or 
enough to afford a reasonable prospect that 
the company could eonmlete the railway ; that 
defendant never agreed that the railway or 
any portion thereof should he constructed, or 
any contract entered into by the company or 
directors witliout tin* whole capital slock tic
ing subscribed : and so defendant never was u 
shareholder : Held, that bj 16 Viet. 
I'»-, and the Railway Act, it was not intended 
to make tin* subscript ion of the whole numlier 
of shares a condition precedent to ilie exercise 
of the powers conferred by the Act, and that 
defendant, by subscribing nnd paying his de
posit. rendered himself liable to all the provi
sions thereof. Moore v. Murphy, 11 ( , P.

Authority of Partner—Ratification 
Alteration Insertion of Figurt*.\ To an 

action by creditors against shareholders, de
fendants pleaded, on equitable grounds. ,n 
substance, that when the company entered 
into certain contracts specified, for tin* con
struction of tin» road, the company hud no 
means and no reasonable hope of obtaining 
the mentis to complete the whole line, enough 
stock not having I teen subscribed, of which 
the plaintiffs then had notice: that no por
tion of the road had been completed ; that the
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plaintiffs’ judgment was obtained upon one 
„f ih.'sv .'.hitract*: that defendant!* never 
.iiiiM-nt.-d to tin* construction, or to any con
tract f..r ilie construction, of any portion of 

railway without the whole stock having 
still', rihed for ; and that they never 

u ,i\cl the implied condition on which they 
' ii... rihed. namely, that they were only to be 
liable provided the whole stock was subscribed 
f.,r and so they said that they never were 
-1 a reholders, nor liable to pay for their 
shales. Another plea wns. that defendants 
i three in number t at the time of the alleged 
'iil.scriiition were in partnership as ironmon- 
..•i. that by the terms of their partnership 
! I. tie of tiiem could thus bind the others 
with..in their consent ; that the,subscription 
was signed by t’.. one of them, in the name of 
ihim. without the consent of <i., another 

.it the partners, but on the express condition 
that unless he should ratify it the same should 
i.• • : hind any of them, and that li. refused to 
ratify : and defendants denied that they had 
ewr paid anything on account of the shares, 
ns alleged in the declaration :—Held, both 
picas hail : for, as to the first, the facts alleged 
would clearly not entitle defendants to a 
iHipctiial injunction, if to any relief in 
•split» : and as to the second, though one part
ir could not bind the others in such a 
: alter, it should have been averred that when 
the calls were made upon defendants as 

fui. ihey refused to pay on the ground 
that the» were not shareholders or liable. 
S»’!iiMc. that the second plea was had also, us 
being pleaded as a defence by all. when it was 

: cnee for tl. only, by reason of tlm fact* 
p.caded. Moure v. (lunny. 21 V. C. It 127.

In an action by a creditor of the company 
t all', alleging defendants to have sub- 
*•< rilied for forty shares, the defence was: ( 11 

: ai ilie name of the firm, consisting of three 
• i'. was signed by one of the partners, 

' l." oral condition that unless <».. an- 
i partner, who was out of the country, 

.".■nt on Ids return, it was not to 
.ml that <». refused to ratify it; and,
1 ai the ligures “ 40." shewing the nuui- 

| arcs, had been inserted after the sub- 
•n by some stranger. The name of <1. 

w - ill..wed to be struck out as a defendant.
" jury were asked to say whether the 

> 10" bad been inserted by the de-
! i s or any one authorized by them. 

I : uind for defendants, and that the 
'► were not written by the partner who 

lulled nor any one authorized by him. 
" .a for a new trial the plaintiff's nt- 

wore that this objection, as to tlm 
ad taken him by surprise, and that 

-lit lie would he able to meet it by 
"iy evidence on another trial, lit 

i1 i lie defendant who suhserilied con- 
lus atlldavit the limling of the jury. 

I n refused to interfere, (juivre, as to 
' 1 "l such n conditional sulwvriplion. 

j', last case. Moore v. tiunuy, 22 U. C.

' "h,arable Nubtrription.]—Déclara- 
-i defendant for calls on stock.

: by the plaintiffs’ charter it was 
h soon «s ÿiiNt.lNNl stock should 
ud ten per cent, thereon paid into 

bank, i h-- pro» Monti directors 
i general meeting, and the share- 

bo had paid such ten per cent.
’ directors and organize the com- 

• t one It., acting in collusion with 
m .nal directors, to enable them to

make n colourable compliance witli the Act, 
agreed to and did enter his name as a sub- 
scrilter for ifltil.iNNl stis k. and to pay #:{.ihni 
thereon, and it was agreed that lie should not 
lie called oil for any further payment on said 
stock, and that any payment lie might 
colourably make should he restored to him 
by means of a contract for building a railway 
for t lie plaintiffs, which tlm provisional 
directors then agreed to give him on such 
terms as would yield a large profit ; that the 
said subscription was not bonft lide, but in 
fraud of the Act ; and before ÿliiu.iNHt stock 
bad been taken, exclusive of such fraudulent 
subscription, the provisional directors called 
a meeting, at which D. was present suui 
assumed to rate as a shareholder, and chose 
directors, who made the alleged calls; where
fore the snid company had never been legally 
organized, and the said calls were not author
ized :—Held, no defence, for D. could not dis
pute his being a shareholder, and the allegei 
agreement with him. being contrary t » the 
statute, could not operate. Port W hitby uml 
Dort Derry U. IV. Co. v. Joint, 31 U. C. it. 
170.
,--------  Contraction of Hranch.]—Declara

tion against defendant as a shareholder, 
alleging that defendant holds four shares, 
and has paid ten |s*r cent, thereon, and is 
indebted to the company in $so. in respect of 
two several calls of (ill each on each of said 
shares. Seventh idea, in substance, that de
fendant subscribed for the shares on the ex
press condition that f 100.000 should he stib- 
Nerilied applicable wholly to the construction 
of the rond from Port Dover to Woodstock 
before any calls should be made in res|ieet of 
bis shares ; that lie never waived this condi
tion. ami that said sum had not been so sub
scribed. Tlie company were incorporated to 
build a road from Port Dover to Woodstock, 
with power to extend the same to Stratford : 
—Held, plea good, for that it was competent 
for the company to receive subscriptions of 
stock to lie applied to the main line and the 
extension separately, provided tlm condition 
was expressed in the subscription, and wns 
not a M>cret qualilicatinii. Kigfith plea, that by 
plaintiffs' charter, the capital stock was de
clared to be #251UNHI ; that defendant never 
subscribed except on the terms expressed in 
the said charter, that the full amount of said 
stock should be subscribed for before the road 
should Is* commenced ; that not one-third of 
such stock was subscribed for : that the ten 
per cent, actually subscribed was sufficient for 
the expenses in procuring the Act. and making 
the surveys and estimates for the works; and 
that defendant subscribed befon* the general 
meeting required by s. 8 of the Act, on the 
day ol which meeting $1ini,inmi was sub
scribed. Ac. :—Held, no defence. Port Do nr 
anil Lake Huron H. IV. Co. v. tiny. 3«i U. 
C. 11. 425.

Promise of Contract.] The plaintiff, ns 
a creditor of the company, sued defendant as 
a shareholder for tlm amount remaining due 
on his shares. Defendant pleaded that it 
whs agreed between defendant and tlm com
pany that if he would sign an agreement to 
take the shares the company would give him 
a contract for tlm construction of the railway 
then to be constructed, and that unless and 
until the contract should lie so given defend
ant should not lie bound by the agreement or 
become thereby a shareholder : and in pursu
ance of said agreement, and not otherwise, 
defendant signed the agreement. And defend
ant alleged that without any default on bia
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pan. tlu» company refused in give him tin* 
contract, and gave it to another : and that, 
except as aforesaid, lie never subscribed for 
or became the owner of the shares. In an
other plea defendant alleged that lie did sub
scribe for the shares on the same agreement ; 
and that until the contract should he given 
to him he was not to he hound by such sub
scription : that ........ont met was given to an
other ias in the former plea i : and that de
fendant had never paid, nor Iieen asked to 
pay. anything on the shares, nor had he been 
recognized or treated, or done any act. as a 
shareholder In respect of said shares ; and 
that, other than as aforesaid, he never sub
scribed for or became the owner of said 
shares:- Held, that both pleas were good, a* 
shewing that defendant never became a share
holder so as to lie liable to creditors, there 
lining here no such provision as in the Knglish 
Companies Act of 1W17. requiring such agree
ments to he registered in order to bind credi
tors. liulhrunt v. Manning, 41 U. V. H. f»17.

The plaintiff, a creditor of a railway com
pany. sued defendant as a shareholder for the 
amount unpaid on his shares. It apnea red 
that the defendant had signed the stock hook 
of the company for forty shares, but lie al
leged that this Was done upon the faith of an 
oral agreement with one L., a provisional 
director and chief promoter of the company, 
that defendant and another should receive 
the contract for building the road. There 
was no proof that defendant had received any 
formal notice of the allotment of the shares, 
but lie paid ten per cent, thereon, because, 
us lie alleged. L. told him that lie would not 
get the contract unless he paid it. lie also 
attended a meeting of the shareholders, and 
seconded a resolution granting an allowance 
to the directors: Held, that the payment of 
the ten per cent, made him a shareholder, and 
that he could not repudiate his liability on 
the ground that he had not been awarded the 
contract, lor L. had no power to bind the 
company b.» annexing such an agreement to 
his subscription, it Uion v. (iinty. .'i A. It. 
124.

In an action against defendant, as the hol
der of forty shares of unnaid stock in a 
railway company, it appeared that the defend
ant signed the stock hook, which was headed 
with an agreement by the subscribers to be
come shareholders of the stock for the amount 
sei opposite their respective names, and upon 
allotment by the company "of my or our 
said respective shares." they covenanted to 
pay the company ten per cent, of the amount 
of said shares and all future calls. The com
pany -uhseqiieiiily passed a resolution instruct
ing their secretary io issue allotment certiti- 
cales to each shareholder for the shares held 
by him. The secretary accordingly prepared 
■mb certificate, the one for the defendant 
representing that the company "in accord 
auce with your application for forty shares," 
Ac.. " have allotted to you shares amounting 
to JH.ooo." The certificates were handed to 
the company's brokers to deliver to the -hare- 
holders. The company published a notice in 
a daily paper that these certificates were lying 
at their brokers, who were authorized to re
ceive the ten per cent. The defendant went 
to the brokers and paid them ten per cent, 
upon the forty shares; and his name was 
thereupon entered upon the hooks of the com
pany as the owner of forty shares, with a 
credit of ten per cent, us paid thereon, and

he attended the first meeting of shareholders 
for the election of directors and seconded a 
resolution, which was carried, for the pay
ment of the provisional director* for their 
services. The defendant set up also that lie 
was not a shareholder, because lie signed the 
stock list on the faith of a parol agreement 
made with one of the provisional directors 
of the company, that unless lie obtained a 
contract from the company lie was not to lie- 
come a shareholder, hut the evidence stieweu, 
not that ilie parol agreement made the ob
taining of the contract a condition precedent 
to his becoming a shareholder, hut that de
fendant's intention and agreement was to 
become a shareholder forthwith oil allotment, 
and the parol agreement was merely a <.- 
lateral one. as to the effect of his status a- n 
shareholder on his obtaining a contract at s 
future day: Held, that the defendant was n 
shareholder, and liable to the plaintiffs under 
s. Sti of the Railway Act, t '. S. V. c. tit! : that 
the agreement formed no defeiwe : and that 
being made with a provisional director, it 
would not hind the company. Veirmciii v. 
(litit//. XuMtuith v. flint|/, Ihnitun v. flinty, 
•Jit I'. IV 34.

Srv II omlruff v. Town of f’oterborough. _HJ 
V. C. It. 274

(hi I aliditg and l{equi*ile» of.
Alteration .N umber of Share». |- See 

Moon v. Curing. 21 V. ('. It. 127. ante fa'.

Declaration, setting out the recovering of 
a judgment against a railway company. n- 
turn of a writ nulla bona : and that de
fendant holds 2T» shares of stock in said ■ in 
paiiy unpaid Pleas: I I i Never indebted, 
i i Never was or is a shareholder in said
..... pain-. < tu the trial, among other things,
plaintiff proved a judgment against the • ..m- 
paii.v for £3.(NNI : that a ti. fa. had been issued 
and returned nulla honn : a No. that defendant 
had signed the stock hook of the company fur 
2Ô shares, and paid 2% per cent.. £•’> 
The jury having found for plaintiff, on motion 
for nonsuit, on several grounds, among them, 
that on the trial it appeared that the w-.rd« 
“ twenty-live " had been written over the 
word "ten.” opposite the defendant’s mime, 
and that the alteration should he uccoim 
for : -Held, that the objection was rebutted 
by the facts proved at the trial, as the de
fendant had paid the sum, £•! fis., being the 
correct sum to he paid oil the first call "n 
twenty-live shares of £10 each. Iieing -'i 
per cent, t'ranr v. Hickman. 12 ('. I*. r»*»4

N am fur of Share»—Minnomir I 
A person having signed his name in n - k 
hook, the number of shares subscribed 1 >• 
lieing tilled in by another person, who p' 
that he did it with the sanction of the ‘ul>- 
s. riher. and die jury upon the evidet... hav
ing found the subscription sufficient, the court 
refused to interfere : Held, that the n.m •£ 
of it railway. " railroad." at the heading f
the page -u -t *t«k ..... k. did not vlth
subscription. Smith \. Spencer, 12 ('. I'.

Issue of Scrip \vcc»»ity fur. | - Meld, 
that the subscription to a stock book of a mil- 
way company was sufficient evidence <>i me 
person subscribing being a shareholder imder
the définit!....... . that term, and the It
Clauses Consolidation Act, and (hat it was
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• ii»-..—ary tlmt scrip should In* issued for 
, -t.M k in constitute such n subscriber n 

: i. r. Smith v. Spencer, 12 < V. 277.

Payment of Percentage Commence-
M in/.. | 1 ►eclurutioii against de

al a shareholder, nlleglng that
'1 i. inhint holds four shares, and lias 

I tin |N't* cent, thereon, and is in- 
i Mr,| t„ the company in $Mi. in respect 

" si veral calls of $10 each on each of 
I -li,ins. Second plea, that after the pass- 

ilir Act incorporating the company, 35 
till, and Is*fore .'17 Viet. c.

7 ill.', amending it, defendant subscribed 
ill shares, hut did not, within live days 

lieveafter. pay ten per cent, thereon, 
•:> the siihscription became void. 35 

\ s, 7. enacts tlmt no subscrip-
! - ;.« k shall he valid, unless ten per 
shall have been paid thereon within 
i - alter subscription: and by 37 Viet. 

•T. ». I. all subscriptions of stock shall he 
i mi which ten per cent, shall have been 

Mm a tide paid : I Idd. plea 
ha-1. f"r ila- payment after the live days was 

Third plea, that the Act of ineor- 
l">r ' m provides that $25.1 mmt of sti>ck shall 

- ihscr.bed, and lift y tier cent, be paid 
ind the railway be Imnd fide com* 

i ithin iwo .wars, otherwise the char
ter shall be forfeited and be void : and that 

• au ireinent was not complied with :— 
lb bad. on the authority of t’ity of To- 

» ml Lake Huron 1C. W. Co. v. Crook- 
II C. II. 301». /'or/ /fur if and l.ake 

n " /.', II . Co. v. tiny. 3li l". C. It. 425.

Vo tier of .Mint nu at. |—In an
against defendant as the bolder 

u shares of unpaid stock, it ap- 
i - wed that defendant sign,i| the stock book, 

was headed with an agreement by 
fibers to become holders of the sloe* 

'• amounts set opposite their respective 
and, upon allotment by the company 

h said respective shares,” to 
1 "inpany ten per cent, of the amount 
-hares, and all future calls. The 

ubset|UFntly passed a resolution In* 
* 'lie secretary to issue allotment

» to each shareholder for the shares 
The secretary accordingly pre- 

l -M'li certificates, which respectively re- 
i ■ '"I that the company, "in accordance

application for - shares, have allot- 
i shares amounting to,” &c. These 
I'd to the company's broker to de- 

1 '• 'ban-holders and collect the ten 
It did not appear that tin- certi- 

• 'iT delivered to the defendant, or 
v.i» ever expressly notified of the 

but In- was, with the rest of the 
-, from time to time notified of the 

i " Ii In- paid no attention, and had 
I an.v thing on the stis-k : and some 

•Twnrds, mi Iieing nsinested by the 
1,1 p.i.v up his stock. he stated that 

"ii'ider that he ought to pay any- 
L-ave no reason why : Held, that 
'dli'ii-nt evidence of notice to de- 

: the allotment : and that it was 
■t ili-' dins-tors to take defendant's 

for stock without at the same 
1 v payment of the ten tier cent.

I in- defendant was therefore In-hl
nuott v. Lvitlie, 43 V. C. II. 22,

Sinature.| There Is-ing some doubt at- 
he thrown upon the signature of

defendant to the Mock book, the jury found 
against the plaintiff. The evidence of the 
witm-ss to the signal tire Is-ing very clear, and 
not impeached, the court granted a new trial. 
tiny v. Itlair, 12 C. V. 257.

Withdrawal \nlice. |—A slock book for 
a railway company having lwen opened and 
signed and a new one eubstiluted therefor, 
with a provision that any subscriber to the 
old one might withdraw by giving notice to 
the president of the company : Held, that a 
subscriber who omitted to avail himself of 
the provision by giving such notice, was not 
relieved from the original subscription. Smith 
v. Spencer, 12 C. I*. 277.

See. also, hiiiy v. Smyth, 27 (ir. 220 ; 
Xenmith v. Henning. 5 A. It. 120.

XXV. Toll».

I See It. 8. O. 1877 c. 105. s. 23 : It. 8. (>.
1H!»7 c. 207. s. 31 : It. S. r. C. loo. s. 10;
31 Viet. C. 20. ss 223-237 11 ». ■ |

Approval by Governor-General l /«-
•cncr uf—Caewnyi r—Faren. | The fa. t that 
a railway company have not had their tolls ap
proval by the governor-general under 51 Viet, 
c. -O. s. 227 il», i. does not in itself entitle 
a passenger who has paid such tolls to recover 
three times the amount under s. 2!mi. in the 
absence of evidence that the fares charged 
were unreasonable or excessive; nor is such 
passenger entitled to recover back tin- amount 
so paid by him as paid under a mistake of 
fuel, where it was such as in equity and good 
conscience he ought to have paid. /.*>* v. Ot- 
linea and Am I or A U. It . Co., 31 U. It

Discrimination Frcjudw H y la un. \
lu 1st ,5 and 18»Hi defendants charged plain

tiffs' testator and other lumber dealers at 
Lindsay. $1.18» per thousand feet to carry lum
ber over their line to I'ort Hope ; in |s»l7. 
$1.*.M», which was authorized by del'» tiihtnis" 
by-law pass»-d in that year, ami sanctioned by 
the governor in council; and in ixiix, 1818». 
and 1870, $1.8»». In 1st 15 and IMit; defendants 
i-urried lumber lor certain lumber dealers at 
I’ort l’erry, thirty miles beyond Lindsay, from 
I’ort l’erry to I’ort Hope at $2 per thousand, 
defendants paying the steamliout charges tor 
carriage between Tort l’erry and Lindsay, 
and the harbour dues at I’ort Hope, which 
left $1.38 net to defendants for the carriage 
from Lindsay to I’ort Hope. This arrange
ment was made in order to obtain the I'ort 
ferry trade, which would otherwise have gone 
by waggon to Whitby, and the same terms 
were offered to all shippers at I’ort l’erry. 
lu 1807, 18(8», and 18ÎU, the arrangement 
with the I'ort 1’erry dealers left for the same 
service $1.05 net to defendants; ami in 1x08, 
$1.55. In 1810 defendant* entered into special 
contracts with several dealers to carry for 
different terms of years at $1 5u |s-r thousand, 
from defendants’ wharf in Limb-ay to tin- 
wharf at I’ort Hope, nil the lumber that the 
dealers might manufacture for tin- American 
market, or for delivery at the I’ort Hope wharf. 
The testator declined such a contract, which 
was open to all dealers, and paid $1.80 under 
protest. These contracts were made by defend
ants in order to secure tin- freight from a new 
road which was about to he o|*-m-d from I’ort
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Perry to Whitby. Plaintiffs having sued de-
.....hints mi the common counts for the freight
paid by their testator from IStiô to 1S7U in
clusive. from Lindsay to Port Hope, in ex
cess of that paid by the Port Perry dealers 
to defendants for carriage over that distance: 
— Held, that defendants were justified in en
tering into the general arrangement with the 
Port Perry dealers from 1N«$T» to 1st ill, and 
the contracts in isjii : and that there was no 
evidence to shew that the Port Perry dealers 
gained any undue advantage over plaintiffs’ 
testator, within s. *J.r» of the Railway Act. 
I'. S. ('. c. (Ml. Held, also, that to support the
action it should have I... . shewn clearly, and
not left to inference, that plaintiff's testator 
was prejudiced in fact. Semble, that until 
the by-law was passed defendants hail no right 
to levy any tolls, but were only entitled ns 
common carriers to a reasonable compensa
tion. ScotI v. Midland It. II . Co., y.'I V. C. u. r»su.

Illegal Contract — Discrimination—In
junction. I The charter authorized the corn

'll ny to levy such tolls only as should be fixed 
>>' by-law of the company, to he sanctioned 

by the governor, and that the same tolls 
should be charged at nil times equally to all 
|s>rsons. The company, from the circum
stances of a lirm covenanting to furnish cer
tain quantities of lumber to lie transported 
over their line of railway, contracted to carry 
the same at a lower rate than that fixed by 
their tariff' for the public generally : but no 
by-law to this effect had bum passed. The 
court, upon a hill tiled, declared such contract 
illegal, and enjoined the company from con
tinuing to carry at other rates than were 
charged for the like services to the public 
generally. Mtorm y-i'nntral v. Ontario, Sim- 
cor, and Huron A*. II. t o., ti (ir. 4-ill.

See Mchouyull v. t orcrt, IN (', p. HU.

XXVI. Traffic and Working Arkaxge-

1. Jhtteem Itailtcay t’om/ianieu.

fSn (*. S. V. C. (Ml. s. l.’H ; R. S. < ». 1M77 c. 
R5T». s. tip, t.| Ncq. : R. S. O. 1 Nî»7 <•. lii7. s. 77 : 
!I1 Viet. c. lis, s. 4S, ct scq. I 11. I ; R. s. I • 
e. UHt: r»l Viet. C. J'.t, ss. •j:is-L*42 : ill Viet, 
v. 22 (I»t]

Assimilation of Rates IHriiiott of Pro- 
lit*— i 'omo nt of Shat•< holdern—Ifatification- 
1‘uhlic Policy—Phndino.\ The 11 real West
ern imd tirand Trunk Railway ('ompanies on 
the *J7th February. 1st so. with a view to avoid 
competition, entered into nn agreement under 
their r«*spective corporate seals, providing for 
the same rates on through traffic to be charged 
by each, for the division of the profits from 
such traffic in specified proportions, and for 
the rendering of mutual monthly accounts. Ate. 
To a declaration by the ti W. R.t’o. against 
the ti. T. It. t o. on the common counts, defend
ants pleaded this agreement, alleging that it 
had not been consented to by two-thirds of the 
shareholders of either company, as required 
by the statute, and that the moneys sought 
to Is- recovered b.v the plaintiffs accrued to 
them only under such agreement: Held, on 
demurrer, a good defence, for that the agree
ment was clearly within the Railway Act, 
('. S. C. c. tm, s. lill ta consolidation of
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22 Viet. e. 4, then in forcet, which makes 
such consent a condition precedent to it* 
validity. (treat W’eutcrn It. IV. Co. v. tirand 
Trunk i:. w . < f| r C. B. i"7.

To a count on such an agreement, defend
ants pleaded that the agreement was never 
submitted to the shareholders, nor did two 
thirds of the shareholders assent thereto, as 
required by the Railway Act. The plaintiffs 
replied, on equitable grounds, that defendants 
should not he allowed to make this objection, 
lient use, after the agreement had been made 
and its provisions entered upon, its cxistem ■ 
and working were communicated in written 
reports by the directors of each compativ .<> 
their shareholders, and announced to them 
at a regular meeting of shareholders, vvlm 
then had full notice thereof, and did not dis
sent therefrom, but ratified and approved of 
the same, and permitted it to he continued 
and acted on; and that defendants’ stockhol I- 
ers. at a regular meeting, approved of the 
sums found as balances struck in favour of 
the plaintiffs on the monthly settlements pro
vided for in such agreement, which stints were 
now sued for : Held, such an agreement being 
only authorized by the statute, “ subject to 
the consent of two-third of the stockholder*, 
voting in person or by proxy." that the repli
cation afforded no answer to the plea The 
rule of law and equity in such a case is the 
same. Held. also, that in declaring on stall 
an agreement the general averment of tin- 
|H»rformaiice of all conditions precedent was 
sufficient, without alleging specially that the 
statutable consent had been obtained. The 
contract declared on, being for an assimilation 
of rates, and a division of the net profits mi 
certain classes of traffic, between certain 
points, was objected to as illegal and contrary 
to public policy, but was upheld. Hare v. 
London and North-Western R. W. Co.. .'{0 L. 
.1. X. S. Ch. h!7. followed. A'. 2n f. 
It. 37.

IHvinion of Profit»—/‘oireri.| —The 
Railway Act of I St is enacts that “ the direc
tors of any railway company may at any 
time make agreements or arrangements with 
any other company, either in Canada or else
where. for the regulation and interchange of 
traffic passing to and from their railways, 
and for the working of the traffic over the 
sa ill railways mqievtively. or for either of 
those objects separated, and for the division 
and apportionment of tolls, rates, and charges 
in respect of such traffic, and generally in 
relation to the management and working of 
the railways or any of them, or any part 
thereof, and of any railway or railways in 
connection therewith, for any term not ex
ceeding twenty-one years : and to provide 
either by proxy or otherwise for the nppirfnt 
ment of a joint committee or committees fur 
the lletter carrying into effect any such agrei-
ment or arrangement, with each powers and
functions as may be necessary or expedient, 
subject to the consent of two-thirds of the 
stockholders voting in person or by proxy.” 
the word " traffic " being interpreted by the 
Act as meaning ’’ not only passengers and 
their baggage, goods, animals, and things con 
veyed by railways, but also cars, truck*, and 
vehicles of any description adapted for run
ning over any railway :”— Held, that the 
powers of a railway company to make stub 
arrangements were not qualified by a suhse 
quent Act. which conferred similar power* 
with others, and “ provided also that the
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its hereby granted slmll not extend to the 
ri”! of making >u< h agreements with respect 
in any roni|ietiiig lines of railways." ^ Vnder
• !, » 11*■ « ia I powers conferred on the Northern 
Railway Company of Canada, h.v .‘IN Viet. c.

il» '. and the similar powers of the 
Hamilton and North Western Railway C'om- 

. .«inferred on them hy .'l."i Viet. «•. ôô. 
:;j ini. tho«e companies are authorized 

. eomhine their rolling stink and to work 
111<-ir lines jointly as if they were one ruil- 
« a', under the management of a joint enm- 

ilee appointed hy the hoards of hoth com- 
• v ami to divide the gross revenue after 

■ i..In. ling all expenses of working, mainteii- 
manageineiit. and compensation for 

.I images, m certain agreed proportions. 
i a v. \nrlhirn If. IV. Co., 2U Hr. Ô22.

Carriage of Goode. |—See ante V.

Lease to Another Company — Xcgli- 
«/««.'• I'in \ In ihis case the plaintiff sued 

B i 'I I.. 11. R. I 'o. for injury to his land
• i -• I hy lire emitted from a steam engine, 
xx hu h \xas being profiled along defendants*
I a.... f road. The evidence at the trial clearly

' m since 18tW the G. T. It. Co. had 
xx .rkisl tin- line: that defendants, as a com- 
i-anx. ' nl hail nothing to do xvlth the work- 
ne that all the alleged «lamage xvas caused 
h.x 'he <; T. It. Co.'s engines and servants;
: i : : ' l 'liai ilefeiiilants, beyoiiil their ownership 
nf tin- road, xvere unconnected with the in- 
.1 r." complained of : Ih-ld. t lui t defendant*

I • a..i liahle: and that under the plea of 
" not guilty “ the defence was admissible. 
II- 1 a ho. that s. ti of .‘Il Viet. c. II» not 
n ■ i• 'x m ill'd tlm fact of the agreement of 
1 n<;I l.e ng accepted. Imt that it legislated 

on it n~ accepted ami hindiiig. in its enact
ing part : Imt si-mble, that, even if merely 
i i.ii xxouhl hi- goes I luimA facie, llmngh 
ii"' - oil, lusive. evidence of the fact. Held, 
a - 'liai he. a use ili'femlaiits xvere t«i receive 
a portion of the net prolits. they xver«* not,
1 l i account. to In' considered partners 
am! dilo as such. l/cfall uni V. Huffillo mill
I ' h Huron If. \\\ Co., 1U C. V. 117.

Lease to Foreign Company- Xcgligcncc 
/ <»■»•. | — Held, by the court of ap|ieal, that 
• a il \x a.x company imurpornted under the

- of this Province cannot, xvithout legis-
imtion. confer upon a foreign rail- 

«•IX oinpaiiy the immunities and privileges 
wl !i they possess, and the foreign rnilxvny 

"x. in running engines over the line 
'•i.v ill this Vrovimv, are suhject to the 

"i law liahility imposed upon a person
- .1 d.mgerous and fire-emitting machine.

1 • liahle for damages xvithout proof of
An insurance company |iy whom 

- has hcen paid have no locus standi 
imiffs in an action by the assured 
m "rongdoer whose negligence has 

’ 11 The < ‘ana-la S.mtli.rn Rail- 
1 l iny, hy their eharter and ametid- 

»• have autliority to enter into an 
' • '• ' xvitli any other railway company 

• i tu traffic arrangements or tin- use 
i. ng >.f the railway or any part then»- 

1 • tin- liominlon Railway Act of ls7!> 
authorized to enter into traffic nr- 

1 - and agreements for the maouge- 
rklng ..I' their railway xxiiii any

mix company, in Canada or else- 
a period of txxrenty-one years:— 

• supreme court of Canada, revers 
'• i'ion of tlie court of appeal, that

authority to enter Into an arrangement for tin* 
"use and working" or "management and 
working ** of their road conferred upon the 
company a larger right than that of making it 
forxvnrding agreement or of conferring run
ning powers : that the company could lawfully 
lease a portion of their road to a foreign com
pany and transfer to the latter all their rights 
and privileges in respect to such portion, and 
the foreign company in such case would he 
protected from liahility for Injury to property 
occurring without negligence in* their use of 
the road so leased, to the same extent as the 
Canada Southern Rnilxvny Company are pm 
tec ted. Wrallrann v. t'anaila Southern If. IV. 
Co.. 21 A. K 2117 : Michigan rentrai If. If. 
Co. v. 11 califahh, 24 S. C. R. .'{Oil.

Pledge - Lien — f 'reditor» — Ifegintrg 
/.«nr».|- The respondent obtained against the 
Montreal and Sorel Rnilxvny Company a judg
ment for the sum of .$070 and costs, anil 
caused a xvrit of venditioni exponas to issue 
against the railway property of that com
pany. The appellants, who xvere in possession 
and xvorking the railway, claimed under a 
certain agreement in writing to lie entitled 
to retain possession of the railway pro|s>rty 
pledged to them for the disbursements they 
had made mi it. and tiled an opposition ft 
lit! lie charge f,,r the sum of $30,<mmi in the 
hands of the sheriff. The respondent con
tested the opposition. The agreement relied 
on hy the appellant company xvas entered 
into between the Montreal and Sorel Railway 
Company and the appellant c.ininaiiy. and 
stated amongst other ill tigs that " the Mon
treal and Sorel Railway Company was bur
dened xvlth debts, and had neither money nor 
credit to place the road in running order." tie. 
The amount claimed for disburse!* ents. \c., 
was over $88,000 : Held, that such an
agreement must lie deemed in laxv to liaxv 
been made with Intent to defraud, and \\ns 
xoid as in the anterior ercdltors of the Mmi- 
treel and Son i Railway Company, i-'1 That, 
as the agreement granting the lien or pledge 
affected immovable property and had not been 
registered, it xvas void against the anterior 
creditors of the Montreal and Sorel Rnilxvny 
Company: arts. 1!»77. 2< » IT*. and 2001. C. i \ 
(31 That art. 410, C. C„ does not give to 
a pledgex- of an immovable who has tun regis
tered his dis'd a right of retention as against 
the pledgor's execution creditors for tin* pay
ment of his disbursements on the property 
pledged, hilt the pledgee's remedy is h.x all 
opposition ft tin «le conserver to ls> paid mit 
of the procissls of the judicial sale: art. 1072.
C. c. < in'll ti outer n if W’. »... \ Lamb*.
21 S. C. R. 431.

2. II it h Othir Com panic».

Express Companies IH»eriiiiinatiun.] 
Held, affirming the judgment in 0 (I, R. 2"iI. 
that the railway company, having granted to 
one incorporated express company the privi
lege of employing their slat ion agents to 
net as agents of that express company, 
such agents having, as employees of the rail
way company, the right to use the com
pany's trucks and baggage house as places for 
storing goods, and refused the same privi
lege to another ineorporated express company, 
had hrmiglii themselves within the provision* 
of s.-s. 3 of s. fill of 42 Viet. e. !» (I». i. xvliieb 
enacts that any rnilxvny company granting 
any facilities to any incorporated express
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company shall grant equal facilities on equal 
terms and conditions to any other incorpor
ated express company demanding the same. 
Vickers Express Co. v. Canadian Pacific It. 
It . i n.. 13 A. It. 210.

International Bridge Company Ex
clusive I so of Bridge. I Bee l Homey General 
v. Ma gara Palls I ntcrnutionul Bridge Co., 
20 <ir. 34, aille XX.

Steamship Company Join I Bates -
Division of Profils Validity. \ By an agree
ment entered into between the phiimill's end 
the Toronto, <Jroy. and Bruce Railway Com
pany, it was agreed that there should he cer
tain joint rates chargeable to passengers and 
freight by the steamship company and the 
railway company, to he divided in certain pro
portions ; and if it should be found that the 
proportion payable to the steamship company 
did not at the end of the season amount to 
the sum therein stipulated, then that the de
ficiency should he made good by a rebate from 
the share of the railway company ; and, on 
the other hand, if the steamship company re
ceived more than the sums ment >ned iii the 
agreement, the railway company were entitled 
to a share of the surplus. Subsequently, an 
agreement was entered into whereby the To
ronto. firey, and Bruce Railway Company 
leased their line to the Ontario and Quebec 
Railway Company, the latter agreeing to as
sume the contract with the plaintiffs. This 
agreement was ratified by Act of parliament. 
The Ontario and Quebec Railway Company 
made a lease of their line to the Canadian 
Pacific Railway Company, which was con
firmed by Act of parliament, by which Act the 
Canadian Pacific Railway Company were to 
assume all contracts of the Toronto, Grey, 
and Bruce Railway Company, including the 
one with the plaintiffs :—Held. that , even if 
the agreement between the plaintiffs and the 
Toronto. Grey, and Bruce Railway Company 
were ultra vires the latter company, it was 
made valid by the subsequent legislation ; 
but, apart therefrom, it was in no sense ob
jectionable. Uiren Bound Steamship I'a. \. 
Canadian Pacific B. II'. Co., 17 O. R. 091.

Telegraph Companies Foreign Com- 
pa mi—Public Policy.\ -In ISO'.» the H. and X. 
A. R. Co., owning the road from St. John, 
N.B., westward to the United States bound
ary, made an agreement with the W. IT. Tele
graph Co. giving the latter the exclusive right 
for 9!» years to construct and operate a line 
of telegraph over their road. In 187(1 a mort
gage on the road was foreclosed and the 
road itself sold under decree of the equity 
court of New Brunswick to the St. .1. and M. 
R. Co., which company, in 1883. leased it to 
the X. B. R. Co. for a term of '.»!>!> years. 
The telegraph line was constructed by the W. 
V. 'IVIegraph Co., under the said agreement, 
and laul been continued ever since without any 
new agreement being made with the St. J. and 
M. It. Co., or the X. B. R. Co. The W. 
I". Telegraph Co. were an American company 
incorporated by the State of .New York, for 
the purpose of constructing and operating tele
graph lines in the State. Their charter neither 
allowed them to engage, nor prohibited them 
from engaging, in business outside of the 
State. In 1888 the C. I’. R. Co. completed a 
road from Montreal to St. John, a portion of 
it having running powers over the line of the 
X. B. R. Co., on which the \Y. I . Telegraph 
Co. had constructed their telegraph line. The

X. B. It. Co. having given permission to the C. 
I*. R. Co. to construct another telegraph Inn
over the same road, the \V. V. Telegraph Vo. 
applied for and obtained an injunction to pre
vent its being built:- II.-Id, that the agree
ment made in 18(19 between the E. and X. 
A. It. Co. and the W. U. Telegraph Co. was 
binding on the present owners of the road. 
(21 That the contract made with the W. V. 
Telegraph Co. was consistent with tin- pur
poses of their incorporation, and not pro
hibited by their charter nor by the local laws 
of Xew Brunswick, and their right to enter 
into such a contract and carry on tlie busi
ness provided for thereby is a right recognized 
by the comity of nations. CD That the ex
clusive right granted to the W. (j. Telegraph 
Co. did not avoid the contract as being against 
public policy, nor as lieing a contract in re
straint of trade. Cunadian Pacific It. II . Co. 
v. Western l a ion Telegraph Co., 17 S'. C. |{ 
151.

XXVII. Work mu General Advantage ot 
Canada—Effect of Declaring.

Appeal from Award. 1—Land was expro
priated by the defendants in 187tl, and pro
ceedings to obtain compensation therefor were 
begun in 1884. On the 25th May. 1883. the 
defendants' railway became by statute a Do
minion road, having previously been an On
tario road:—Held, that the procedure provid
ed by the Dominion Consolidated Railway 
Act, 1871), applied to the proceedings, and 
therefore an appeal from the award under 
the provisions of the Ontario Railway Act 
could not be prosecuted. Darling v. Hid 
lend it. w. Co.. 11 p. B.

Application for Warrant of Posses
sion.]—In an application for au injunction 
to restrain the defendants, who were incorpor
ated by statutes of the Ontario legislature, 
from applying to a county court Judge for a 
warrant for possession of certain lands re
quired by them, and being expropriated by 
mem under tin* provisions of the Ontario Rail
way Act, on the ground that the defendants' 
railway had been declared a work for the gen
eral advantage of Canada, and that no notice 
of expropriation had been served as required 
by the provisions of the Ontario Railway Act : 
—Held, under the circumstances of this case, 
and following Clegg v. Grand Trunk R. W. 
Co., 10 O. R. at p. 713, and Darling v. Mid
land R. W. Co.. 11 1». R. 32. that the defend
ants were do longer within the operation of 
the Ontario statutes. Held, also, that a no
tice of requiring the lands, given under the 
Dominion Railway Act, was not sufficient 
notice under the Ontario Railway Act. Bar- 
lieuu v. St. Catharines and Niagara Central 
It. W. Co.. 15 O. It. 58(1.

A railway company, incorporated by an Act 
of the Ontario legislature, were thereby autli- 
orized t<> construct, equip, and operate a rail 
way, between certain points. By an Act of 
tin- Dominion parliament the Governor in 
council was authorized to grant a subsidy in 
the company ; and by another Act of the Do
minion parliament the company's railway was 
declared to lie a work for the general advan
tage of Canada, and the company were author
ized to build a branch line. No further powt ra 
of any kind were conferred upon the company 
by ihi- Dominion parliament :- Held, that the 
effect of the declaration that the railway was
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i, Mirk for the general advantage of Canada 
« m living it under the exclusive legislative 
amImi-ity of lie parliament of Canada, but 
that tlii- Arts of the Ontario legislature, pre- 
vivusly passed, were in no way affected ; that 
the railway in question was not one “con- 
y i I ..I- to he constructed under tin* author
ity <■!' any Act passed by the parliament of 
i : rla " I see |{. S. ( c. 100. s. 31 : and 
imr.m.re ss. 4 to 3» of It. S. C. c. 10» 
r ! . i apply to it ; and a motion to a Judge 

!m* high court under s. 8 for a warrant of 
i —m. n of certain lands were refused. Re 
,'t f 'ut ha line* and Magma Central A*. W. 
t und Hat lu au, 15 O. R. 583.

I'art 1. of R. S. C. c. 100 does not apply 
i . aimlic.ants, a company incorporated 
under an Ontario Act. 52 Viet. c. 82. though 
n i r dominion control, as being a railway 
for tin* general advantage of Canada, it be
ing i uly applicable to railways constructed or 
in In* constructed under the authority of a 
I lomiuion Act. Toronto licit Line It. IV. 
' Lauder, lit <>. It. t‘,n7.

Arbitration—Security—Notice of Desist- 
mi nt. | The defendants, who were originally 
in- orpnrated under an Ontario Act, gave no-
........ . their intention to expropriate certain
lands, and also executed the usual bond, 
which was duly allowed by a county court 
.It. - . mid possession taken by them. Suh- 

n. .'il VIct. c. 78 (D.) was passed, 
bringing the railway under the legislative 
authority of the Dominion, and incorpor
ating the provisions of the Dominion Rail- 
w.iy Act as to expropriation of lands, except 
wh. n* inconsistent with the Ontario Act, but 

i'in- all acts already done in that ré
gir I. Afterwards, the arbitrators who had 
I appointed in the matter of the above 
lands to lix the compensation therefor, gave
............1’ intention to proceed with the nrbi-
’ immediately after which defendants
go " notice of desistment. and then a new no- 
t ntention to expropriate the same with 

hinds, and subsequently another notice 
spe. .lying the original lands only:—Held, 
th.i ne notice of desistment served avoided 
the "liginal bond, and the defendants must 
riuw give security by deposit of money in a 
hank, instead of a bond, that being the mode 

-... ,ng security under the Dominion Rnil- 
w i \- i, and unless they did so. the plaintiff 
";i.s 1 milled to an injunction restraining the 

1 mis from using the lands. Nihan v. 67. 
( at hat 1/u.i and Niagara Central R. IV. Co., 
l«i U. U. 45U.

•v" (_lrgg v. firund Trunk R. IV. Co., 10 
" I'. 7"v ; a,-and Junction R. IV. Co. v.

1 "f Trt> rborough, U A. R. 339.

XXVIII. Miscellaneous Cases.

Assessment mid Taxes. | —Under the as- 
■"•'s‘“ent Act of 1809, 32 Viet. c. 30 (O.), the 
h" of railways might be sold for non

et' taxes. Smith v. Midland R. IV. 
'10. R. 494.

. — Construction of Railway by Min-
1 ' n/iHV.]—By R. S. X. S.. 5th ser..
'■ ■ . !*. s.-s. 30. the roadbed, &c., of all

‘•ompanies in the Province is exempt 
taxation. By s. l, the first part 

: : V i, from ss. 5 to 33 inclusive, applies

to every railway constructed and in operation 
or thereafter to lie constructed under the 
authority of any Act of the legislature: and 
by s. 4. part 2 applies to all railways con
structed or to he constructed under the auth
ority of any special Ad. and to all companies 
incorporated for their construction and work
ing. ltv s. 5. s s 15. the expression “the 
company " in the Act means the company or 
persons authorized by the special Act to con
struct tin* railway : Held, that part I. of this 
Act applied to all railways constructed un
der provincial statutes, and was not exclusive 
of tiu.se mentioned in part II.; that a com
pany incorporated by an Act of the legisla
ture ns a mining company, with power “ to 
construct and make such railroads and branch 
tracks as might Is* necessary for the trans
portation of coals from the mines to the place 
of shipment and nil other business necessary 
and usually performed on railroads,” and 
with other powers connected with tin* working 
of mines “and operation of railways," ami 
empowered by another Act. 49 Viet c. 45 
(X. 8.i. to bold and work the railway “for 
general traffic and the conveyance of passen
gers and freight for hire, ns well ns for all 
purposes and operations connected with said 
mines in accordance with and subject to tin* 
provisions of part II. of c. 53. R. S. X. S.. 5th 
kci\. intituled ‘of railways,’” was a railway 
company within the meaning of the Act ; and 
that the reference in 49 Viet. v. 145. s. 1, to 
part 11.. did not prevent said railway from 
coming under the operation of the first part of 
the Act. International Coal Co. v. County 
of Cage Hreton. 22 S. C. R. 305.

Closing Highway —Municipal By-law 
(Sunshiny—Parlies. )—Qusre, ns to the power 
of a municipal council to close up highways 
and grant them to a railway company without 
notice. On an application to quash a by-law 
to that effect, tin- company should be made a 
party to the rule. Re Mi-biinnon and Village 
of Caledonia. 33 U. C. R. 502.

Closing Public Lane in City. | —Article 
997 of the Civil Procedure Code relates, on its 
true construction, not to every illegal act done 
by an association therein mentioned, but only 
to such acts ns are professedly or manifestly 
done in the assertion of some special power, 
franchise, or privilege not conferred upon it 
by law. Where an information under that ar
ticle alleged that the respondent company bad 
closed a public lane under tin* pretext that 
they bad acquired private interests therein 
which entitled them so to do:—Held, tlmt this 
did not amount to an allegation that they 
closed it in the exercise of any power, fran
chise, or privilege within the meaning of the 
article. Held, also, tlmt the court bad juris
diction under art. 998 to prohibit the issue of 
n writ of information under art. 907 : but 
that after issue tin* attorney-general is do- 
minus litis, and van discontinue prweedingH 
or control their conduct and settlement indo- 
pend ntl> of any private relator. Held, that, 
assuming the lane in question to have been a 
public one, the respondent company wen* en
titled to close, occupy, and use it with the as
sent of tin* city council, which assent was em
powered by s. 12 of the Railway Act of Pan
ada. 1888. Caxgrain v. Atlantic and North- 
West R. IV. Co., 11895 j A. C. 282.

Conveyance of Easement—Resolutions 
—Vitra Vires — Estoppel—Prescription.]— 
The Act of incorporation of a railway com-
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pnny, the predecessors in title of the plain
tiffs. who were incorporated for the pur
pose of constructing and operating a certain 
line of railway, conferred upon the company, 
in res|iect of the disposition of lands acquired 
by them, powers of “ letting, conveying, and 
otherwise departing therewith, for the benefit 
and on account of the -ompany, from time to 
time, as they should deem necessary." Nearly 
forty years Itefore the commencement of this 
action the predecessors in title of the defen
dants laid pipes for conveying water along the 
railway track of the plaintiffs' predecessors, 
and usimI them for such purpose almost con
tinuously ip) to the time of the action, such 
privilege having been given to them by resolu
tion of the directors of the company, who. a 
few years subsequently, passed another resolu
tion. and in pursuance thereof executed a deed 
granting, releasing, and confirming such right 
and privilege, which at the time this action 
was brought had become vested in the 
defendants. The undertaking of the original 
railway company became vested in the plain
tiffs, who. a few years before the commence
ment of this action, desiring to alter the po
sition of their track, gave notice of expropri
ation to the immediate predecessors in title 
of the defendants, and placed the track over 
the water pities. The plaintiffs now sought to 
have the resolution and deed mentioned de
clared ultra vires, and also claimed an injunc
tion restraining the user of the water pipes, 
and. if necessary, an order for their removal : 
—Held, that the resolution and deed were 
ultra vires as not within the powers sjiecified 
by the charter, or such as could fairly Ik* re
garded as incidental thereto, or reasonably de
rived by implication therefrom. Held, also, 
that the plaintiffs were not estopped from as
serting their own title and denying the de
fendants'. Held, lastly, that the defendants, 
not having used and enjoyed their easement 
for forty years, had not acquired a title there
to by prescription under It. S. O. 1887 e. Ill, 
s. 35. Canada Sun them It. IV. Co. v. Town 
of Magaru Tulin. 22 O. It. 41.

Ditches and Watercourses Act.] —
Held, that the defendants, a railway company, 
were not subject to the provisions of the 
Hitches and Watercourses Act. It. S. O. 1S77 
c. Ilf.*. Miller v. Grand Trunk R. IV. Co., 
45 V. C. It. 222.

Forfeiture of Charter.]—See City of 
Toronto and Lake Huron It. IV. Co. v. Crook- 
shank. 4 V. C. It. 300; Tort Dover and Lake 
Huron It. IV. Co. v. Grey, 3(i U. C. It. 42,r>.

Injury to Railway Lands by Water —
Construction of Permissive Statute.] — See 
Canadian Pacific It. IV. Co. v. Tarkc, 11809] 
A. V. 635.

Nuisance—Interference with Railway—-
Attornt a-Gi n<ml. ]—-The attorney-general is
the proper person to file an information in re
spect of nuisance caused by interference with 
a railway. Attorney-General v. Niagara Tails 
International Bridge Co., 20 fir. 34.

Plans and Surveys.]—See Counties of 
Peterborough and 1 ictoria v. Grand Trunk 
R. IV. Co.. 18 r. C. It. 220: In re Stratford 
and Huron It. IV. Co. and County of Perth, 
38 V. C. It. 112. 140.

Railway Committee of Privy Council
—Order—Making Rule of Exchequer Court.]

—By s. 20 of the Railway Act, 51 Viet. c. 
20 (I), l, the exchequer court of Canada is 
empowered to make an order of the railway 
committee of the privy council a rule of court ; 
hut where there are proceedings depending in 
another court in which the rights of the 
parties under the order of the railway com
mittee may come in question, the exchequer 
court, in granting the rule, may suspend its 
execution until further directions. (21 The 
court refused to make the order of the railway 
committee in this case a rule of court upon a 
mere ex parte application, and required that 
all parties interested in the matter should 
have notice. In re Metropolitan R. IV. Co., 
6 Ex. C. It. 351.

Repair of Bridge -Liability for.]—-Not
withstanding any liability which may he cast 
by statute upon a railway company to main
tain and repair a bridge and its approaches 
by means of which a highway is carried over 
their railway, such highway is still a pub
lic highway, within the provisions of the 
Municipal Act. It. S. (). 1887 <•. 184, s. 531, 
requiring every public road, street, bridge, 
and highway to he kept in repair by the 
municipal corporation, who are not absolved 
from liability for default, by the liability, if 
any, of the railway company. Mead v. Town
ship of Etobicoke and Grand Trunk It. IV. 
Co., 18 O. It. 438.

Servant of Company — Drinking on 
Duty—Dismissal.]—It is good cause for the 
summary dismissal by a railway companv of 
one of its employees that lie was proved while 
on duty to have drunk intoxicating liquor 
with other employees: and, although only a 
recipient of the intoxicating liquor, such con
duct constitutes a participation in a crim
inal offence under s. 21*3 of the Railway Act, 
51 Viet. c. 21* (1*. I. which prohibits anyone 
selling, giving, or bartering spirits or intoxi
cating liquor while on duty. Marshall v. 
Central Ontario It. IV. Co., 28 O. li. 241.

--------  Engine Driver—Manslaughter—lc-
quittai—Civil Action—Defence.]—See Ham 
v. Grand Trunk It. IV. Co., 11 C. P. 8<i.

--------  Lord's Day Act—Application of.]—
The defendant was convicted of following his 
ordinary calling of foreman of the Grand 
Trunk Railway Company elevator in super
intending the unloading of grain from a ves
sel into the elevator on Sunday :—Held, that 
R. S. O. 1897 c. 240 does not apply to that 
railway, and as it did not apply to the em
ployer it did not apply to the employee. Con
viction quashed, with costs against the prose
cutor. Regina v. Reid, 30 O. It. 732.

Servant* of Company—Examination of
as ttffin rs.]—See Evidence, VII. 2 (el.

Ticket—Copyright.]—A railway ticket i* 
not a subject of copyright under C. S. C. c. 
81. Griffin v. Kingston and Pembroke R. IV. 
Co., 17 O. It. <100.

Trespass —A rrest—Justice of the Peace.] 
—Section 283 of the Railway Act of Canada. 
51 Viet. c. 29, enabling a justice of the peace 
for any county to deal with cases of persons 
found trespassing upon railway tracks, applies 
only where a constable arrests an offender and 
takes him before the justice. A summary 
conviction of the defendant by a justice for the
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county of York, for walking upon a railway 
tra« k in the city of Toronto, was quashed 
wii. re the defendant was not arrested, but 
merely summoned. Regina v. Hughet, 20 (>. 
It 4Sti.

See Assessment and Taxes, II.—Con- 
stiti TioNAt Law. il. 18. 23—Crown. III. 
I 3 4—J'ouTOAOE. IX.—PETITION OF RlCiJIT
'siAll It>. x. i. 2.

RAILWAY COMMITTEE OF PRIVY 
COUNCIL.

Her Railway, XXI.

RAPE.

Sec Criminal Law, IX. 40.

RATES.

See Landlord and Tenant. XXI.—Man- 
dam vs. II. 4 (el—Municipal Corpora- j 
Tioxs, VIII. 2 (c). 3.

RATIFICATION.

Sic Principal and Agent, I. 5.

REASONABLE AND PROBABLE CAUSE.

Sir Malicious Procedure, II. 6.

RECEIPTS.

I. Effect of as Proof of Payment, 0040. 

II Receipts for Rent, 0050.

III. Miscellaneous Cases, 0051.

I. Effect of as Proof of Payment.

Date of Payment. |—“ $35. Fergus. 0th 
Nnv. IV,7 Received from R. M. the sum of 
rlnny-tci dollars, being the amount due of 
nitn_f"p I he instalment ending 1st November, 
1^' i. ni ,| bond. R. L. —Held, no evidence 
"t Mi.vm. n* on 1st November, for the con- 
ftru 'mu nf the receipt (and the question was 
on.. .,t i 'instruction, not of presumption I was 
fin m, km.wledgment of payment, made on the 
nay h bore date, of a sum of money due on 
i«r V 'ember. Loue v. .1/orice, 10 C. P. 123.

Execution—tffaj/.l—Where, with a view 
1 ‘ ! '*.'‘f,“n‘Innt time, the plaintiff had.

thi. misinformation of the deputy sheriff.

given a receipt for the debt, as the only proper 
mode of staying the execution, which re
ceipt the sheriff had stated in the return of 
the writ of li. fa., the court ordered an alias 
to issue. Uinnericy v. <iould, Toy. 143.

Explanation of Purpose. | — A receipt 
in full is not conclusive evidence of payment, 
but is a mere admission, which is always 
susceptible of explanation in respect to tin* 
circumstances under which it was given, and 
Hie purposes which it was intended to answer. 
Mont fort on v. Itomlit. 1 V. C. R. 3(12 : t'uril- 
licr v. nroirnc, 4 V. C. R. 105.

Indorsements on Mortgage - Mort
gagor—Executor of Mortgagee.]—A mort
gagee appointed the mortgagor one of his exe
cutors. and the mortgagor liecame the acting 
executor. Tlie mortgagor afterwards entered 
into an agreement with IL. the owner of other 
property, for an exchange free from incum
brances. and that B. should pay $2.000 for 
the difference in value. The mortgagor had 
indorsed on the mortgage certain sums ns 
paid by him thereon after the mortgagee's 
death, reducing thereby the amount a pi tear
ing to be due on the mortgage to $1.000, no 
part of which, however, was payable. It. 
satisfied the $1.000, partly in money paid to 
the mortgagor, partly by a debt owing to It. 
by the mortgagor, and partly by moneys which 
had theretofore been lent by It. for the pur
poses of the mortgagee's estate, and the mort
gagor thereupon indorsed on the mortgage a
receipt for $1,600 in full <>f the mortgage
money ; the contemporaneous payment of 
money was made witli the assent of the other 
executor. It afterwards appeared that the 
mortgagor was largely indebted to the mort
gagee's estate at the date of all these transac
tions :—Held, that the contemporaneous pay
ment was a valid payment pro tanto. the same 
having been made with the assent of the co
executor: hut that the estate ( or the co-execu
tor i was not bound h'- the receipts indorsed 
<m the mortgage; and that B. waa not entitled 
to credit, ns against the estate, for the private 
debt due to him by the mortgagor, nor for his 
antecedent loan. Uucon v. Shier, 10 (Jr. 485.

Settlement of Account — He notation — 
Payment of Part.]—The court house in which 
the plaintiff, the county attorney and clerk of 
the pence, previously had his office, was burn
ed, and ilie county council Informally offered 
him certain rooms in another building leased 
by them. The plaintiff, considering them in
sufficient. ns in fact they were, hired others 
at $11 |ier mouth : and having sent in his 
bill to the council for seventeen months, they 
passed a resolution to pay him $93.50 ( being 
one-half), in full of his claim, which sum he 
afterwards received, and signed the receipt 
and indorsed a cheque therefor, which pur- 
liorted to lie in accordance with the resolu
tions :—Held, that lie was bound by such 
settlement, and could not recover more in 
respect of the seventeen months' rent : but 
that he might recover the full rent paid by 
him subsequent to the resolution. Lec$ v. 
County of Carl' ton, 33 V. O. R. 409.

II. Receipts for Rent.

Effect of, as to Tenancy. 1—Ejectment. 
Defendant in his notice of title, besides deny
ing the plaintiffs' title, claimed title in him
self ns their tenant. The plaintiffs, under this
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notice of defence, alleged that defendant was 
thereby debarred from disputing their title ns 
landlord, and proved a receipt for rent in full 
to the :11st March. 1801. This action was 
commenced on the 12th October, 1801. The 
defendant, in reply, proved that his tenancy 
commenced in May. and that one of the plain- 
till's in April, lSiij, while visiting the farm, 
expressed his satisfaction as to its state, and 
told him he wished him to remain on. The 
jury having found for the plaintiffs, and that 
defendant was their agent on the premises :— 
Held, that the direct evidence of the com
mencement of the tenancy in May was entitled 
to greater weight than a receipt, dated the 
.'loth March for rent up to date, t'olbu v. 
11 all. 12 <\ 1\ 95.

Defendant asserted that lie was a yearly 
tenant, while the plaintiff alleged that lie was 
tenant only from one year's end to the other : 
—Held, that, on the facts stated in the case, 
the receipts for rent set out afforded no in
ference as to the nature of the tenancy. 
Uuughtun v. Thompson, 2.1 U. C. It. 557.

III. Miscellaneous Cases.
For Certificate of Deposit—Effect of

ficie of Land.] — The plaintiff in ejectment 
produced two receipts for certificates of de
posits to the credit of the receiver-general, on 
a purchase of certain lands. In both the 
money was expressed to have been received 
from the nlaintiff. In the lir>t a blank was 
left for the name of the vendee, the words 
“ sold to" being inserted. In the second no 
mention was made of the purchaserHeld, 
that the receipts primA facie imported a sale 
to the plaintiff. Young v. Scobic, 10 U. C. It.

For Consideration in Deed—Effect of 
Absence of. | \ vendor took from the pur
chaser a mortgage for part of the considera
tion money, but did not register the convey
ance until several months after the deed io 
the purchaser had been registered : in the 
meantime the mortgagor created a second in
cumbrance in favour of bond fide mortgagees, 
which was registered long prior to the first 
mortgage, without notice of the vendor’s in
cumbrance : Held, that the want of a re
coil it for the consideration money upon the 
deed to the purchaser was not sufficient to 
postpone the second incumbrance. Baldwin v. 
Duignan, tl (Jr. 505.

For Goods- -Effect of—Third Person.]—■ 
A receipt by A. for Hour as in store for It., 
given and accented, is not conclusive upon the 
person accepting it from It. Muir v. Holton. 
4 U. G. It. 505.

For Legacy Sufficiency.]—Legatee hav
ing given a receipt not bound to execute a 
release. Kaiser v. Boynton, 7 O. It. 143.

For Money Lent—Partnership.] — See 
Mendelssohn Piano Co. v. (Irahum. 11) O. It. 
83.

For Note—Effect of Promise.]—The fol
lowing n-ceipt : ** Received of Bradford & 
Cutler a note they held against A. Ladd, on 
which there was a balance due, September 1st, 
1812, of $400.33, which is to be paid to them 
in Michigan_ treasury warrants ; also, a 
balance of accounts of $57.17, which is to be 
paid in current money if enough is collected, 
if not, in warrants. Dennis O'Brien —Held,

not to be. on the face of it. evidence of a 
promise by I). O’Brien personally to pay these 
debts. Itradford v. O 'Brien. 7 U. V. ft. 5t;2.

For Price of Timber—Effect of, as Con
tract.]- A receipt quft receipt is not a con
tract, but a mere acknowledgment, and is 
open to explanation and contradiction by- 
parol. S. sold all the elm and soft maple trees 
on a certain lot to T.. and at the time of sale 
gave T. the following receipt : " Received from 
.1. L. for T.. the sum of $500, on account of 
elm and soft maple on.” &c., the said lot. de
scribing it. Parol evidence was admitted to 
shew, and the jury found, that one of the 
conditions of the sale was that the timber
was to be removed b> T. within two years: 
Held, that the receipt here was not the con
tract between the parties, but a mere acknow
ledgment of so much money : and therefore 
the parol evidence was properly admitted. 
Held, also, that the effect of the condition 
was, that T. was only to have the right to 
cut and remove the timber within tin* two 
years from the date of the agreement. John
ston v. Shortreed, 12 O. R. t»33, followed. 
Stetnhoff \. McUac. 13 U. R. 540.

For Purchase Money Joint Devisees.] 
—Devisees in trust for sale of real estate 
must jointly receive or unite in receipts for 
the purchase money, unless the will provides 
otherwise, and the ease is not affected by 
the property being charged with debts, and 
the power of sale being to the executors eo 
nomine. Ewart v. Snyder, 13 (Jr. 55.

Hire Receipts.]—See Collateral SECU
RITIES—Sale of (Joous.

See Estoppel, I. 4, III. 5—Money. II. 10.
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I. Appointment of.

1. Appointee.

Fitness and Acceptability. | A rc-
, ,, i. ilimigli mi officer of the court, stands 

i |,i- pu» itiuii of trustee to all interested in
. .......... fund. Therefore, in making the

a ! i] m i i ut ment the court will endeavour to 
. a person unexceptionable to all par

ia-, nut only lit and competent, but also
......niable, .simpson v. Prescott and Ottawa
/,*. it. t o., 1 Ch. Cb. 99.

Although the appointment of a receiver 
-i,i.hat nut lie lightly disturbed, still where 
T!.. i.■ u.i- personal ill-feeling between the per- 
soii appointed and some of those interested, 
ainl a pe rson who had been proposed by other 
parue- to the cause was, owing to his husi- 
ne-s habits, likely to be better qualified to 

.I- the duties of receiver, and was cn- 
tirely unexceptionable, the court vacated the 
appointment made by the master, and order
ed I he other to be appointed, ltrant v. Will- 
nughby, 17 (Jr. (U7.

In Wliat Cases Appointed.
i ii i Iiiinm against Datâtes of Dcccaard Per- 

noun or Truat Fatales.

Fraud of Trustee.] — The court will 
grant an injunction to restrain a trustee from 
i\t' U Ting with the trust estate where fraud 

im'd, and by the same order appoint a 
i ' ; mm v. Kinsie, 2 O. 8. 40.

Improper Management by Executor. |
\ I'dl was tiled in 184(1, by devisees against 

'•V .'ms. charging them with improi>er con- 
'hii i in the management of the estate; and the 
.h;-.'.' - were all lik'd within a year. No fuv- 
n 11 pm.ceding was bad thereon until 1851,

• n the plaintiffs moved on affidavit for 
the appointment of a receiver of the real and 
pet-'mal estate. The court refused the appli- 

i ii n- to the personal estate, as no new 
grounds were stated in the affidavit, but grant- 
ni ! i'e-jM'ct of the real estate. Meaeham 
v. Draper, 2 (Jr. 31(1.

Insolvency of Executor. |—As a general
i" in assignment for the benefit of creditors 
will he taken as a declaration of insolvency 
old e.|uivalent to bankruptcy in England. 
"Iii', ' I ie ref ore. some of the legatees of a 
testator tiled u hill against his executor and 

i ilm legatees, charging mnladministra- | 
: ni l alleging Unit the executor, suhse-
p i o the death of the testator, hud made 

-liment for the benefit of his creditors, ;
he was insolvent, the court, upon

i"f an injunction and receiver before j 
nder the circumstances, granted an 
injunction and receiver, not with- I 
that the executor denied any mai
nt ion of (lie estate, or that his in- 

**'• • was the reason for his making the
"f hi- estate. Morrow v. Wallia,

Insufficiency of Personal Estate —
- d profit».]—Upon a creditor’s bill, a 

i "i the rents and profits of the testa- 
• . • state will not be appointed where

u"' i! iif does not allege in liis bill and 
c the insufficiency of the personal 

e>ta ■ pay the debts, and does not pray for

the application of the realty, or the rents and 
profits thereof, to that object. Sandera v. 
Christie, 1 (Jr. 137.

Misconduct of Executor nummary 
Administration Order, j — When the miscon
duct is such as would entitle a plaintiff at the 
outset to apply for an injunction or a re
ceiver, an action should he brought. Suit inn i 
v. It arty. !> I\ It. 500.

tfee McLean v. Bruce, 13 P. It. 504.
Waste by Executor. |- A general charge 

in a hill, that the defendant, an executrix and 
trustee, is committing waste on the testator’s 
property, without specifying any act of waste, 
is not sufficient to sustain an injunction or a 
receiver. Bunders v. Christie, 1 (Jr. 137.

Bee t'alluyhun v. Howell, ‘29 O. It. 3*20.

(bI Mortgage Cases.

Mortgagee in Possession -Removal of 
Timber.] ■— In a redemption suit by the 
second mortgagee against the nrst, tt appeared 
that the equity of redemption had become 
vested in the first mortgagee, and that he 
had entered into possession, and had cut and 
removed timber to a greater value than the 
amount due on his mortgage Held, that 
the second mortgagee might ask for a receiver 
Steinhoff v. Brown. 11 (Jr. 114.

Mortgagor in Possession — Lijuitable 
Mortgage—Foreclosure—Defence. | Defen
dant. in a foreclosure suit, cannot defeat a 
motion for a receiver by a general affidavit 
that he has a good defence to the suit; lie 
must specify tho defence distinctly to enable 
the plaintiff to meet it. and the court to judge 
of it. An equitable mortgagee is after default 
entitled to a receiver where the mortgagor is 
in possession, whether the security is scanty 
or not ; and he need not make u prior mort
gagee who has the legal estate a party to the 
suit. Aikina v. Bluin, 13 (Jr. 0-4(1.

Purchaser of Equity—Covenant to In
demnify.]—A judgment creditor of a mort
gagor upon covenants in the mortgage cannot 
obtain a receivership order to enforce payment 
bv a purchaser of the equity, who. on pur
chasing, has agreed to assume and pay the 
mortgage, though he sue and make the appli
cation on India If of himself and all other credi
tors of the mortgagor. Palmer v. Alclinight, 
31 U. It. 309.

(c) Partnership Cases.

Death of Partner exclusion of Repre
sentatives—Differences.]—A surviving part
ner. by reason of his liability to pay the debts 
due by the partnership, is entitled to receive 
all moneys and collect all debts due to, and 
dispose of all the effects of, the firm for that 
purpose. The representatives of the deceased 
partner have a right to inspect the books of 
the partnership, and to be informed of the 
proceedings of the survivor ; and any ex
clusion of them in these respects will entitle 
them to an injunction and receiver. Billon 
v. Blakely. 9 (Jr. 575.

Although a surviving partner may not be 
chargeable with any fraud or misconduct, still 
when there is a difference of opinion between 
him and the representatives of his deceased
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partner ns to the mode of winding up the 
estate, they are entitled to the assistance of 
this court for that purpose, through, the 
medium of a receiver and sale. «S'. C.. 7 (lr.
214.

Dissolution—Claim to Aaaeta.]—Aft«*r 
the dissolution of a partnership, one of the 
partners claimed the greater portion of the 
partnership property as his own by reason of 
certain misconduct, which lie charged against 
the plaintiff, and made use of the partnership 
property in carrying on business on his own 
account : -Held, that such proceedings were 
wrong, and entitled the other partner to a 
receiver. l/oupe v. Stewart, 18 (lr. 087.

---------  Failure to Agree.]—Where partner
ship articles provide that on dissolution the 
partners shall appoint a person to collect the 
accounts and settle the partnership affairs, 
the court will, on failure of tne parties to 
agree on some person, appoint a receiver. 
SlitchiU v. I.uter, 21 O. It. 22.

Exclusion of Co-partner. | — Where a 
managing partner was charged, on affidavit of 
his co-partner, with excluding the latter from 
access to the books and papers of the partner
ship. and with not delivering to him accounts, 
which the partnership articles stipulated for, 
an injunction and a receiver were granted 
against such managing partner, though his 
affidavit denied the principal charges, but not 
satisfactorily. Prentias v. lirennan, 1 (lr. 371

Two partners dissolved. On a bill after
wards filed by one for exclusion, defendant 
justified the exclusion on the ground of a 
parol agreement, which the other denied, and 
it was not otherwise proved :—Held, that the 
plaintiff was entitled to a receiver for his 
security until the hearing. Steele v. tlroaa- 
mith, ill Or. 141.

Inquiry as to Lands. |—Where there is a 
reference to the master to inquire what lands 
are partnership property, a motion to appoint 
a receiver ia informal. Hutea v. Tuthum, 5 
L. J. 1U.

(d) Other Caaea.

Chattel Mortgage — 1‘oaaeaaion — Pay
ment.] —The plaintiff, carrying on the busi
ness of a druggist, mortgaged bis stock-in- 
trade to the defendant; the instrument by 
which it was effected stipulating that the 
defendant should take possession of the stock 
and premises, to hold for four months in order 
to secure repayment of money advanced, and 
power was given to the mortgagee to add new 
stock so as to keep up the business. Default 
was made in payment, and thereafter a large 
amount of stock was added, some of the 
money being expended by the defendant \\ith 
the assent of the plaintiff ; other money, being 
part of the profits of the business, was thus 
reinvested in new stock : some of the old stock 
remaining in specie. The matter was referred 
to the master at Belleville, to take the ac
counts of the dealings between the parties. 
Before the master made his report, the plain
tiff applied on petition for the appointment of 
a receiver, on the ground that the mortgage 
had been paid in full ;—Held. (1) that, as the 
new stock belonged to the mortgagee himself, 
and the plaintiff could therefore have no 
claim upon it, and as the master had not yet 
found which party was indebted to the other.

his finding would not he anticipated by the 
appointment of a receiver. (21 That, al
though the defendant's right on default was 
to sell the original stock en bloc after notice, 
still the defendant was at liberty to add fur
ther capital and stock to the business, but not 
to the prejudice of the mortgagor so as to 
improve him out of his estate; and so long ns 
the plaintiff chose to allow the business to 
go on under the defendant's control he had 
the right so to conduct it. subject to eing 
called to account, hUstor v. Morden, lip (ir.

Company -liondholder — liquidation - 
Conçut rent Proceedings abroad.]—The holder 
of bonds of a joint stock company (limited), 
after instituting proceedings in the court of 
chancery in England, for the sale of the part
nership property, which was situated in Can
ada, and after the appointment of a receiver 
in England of the estate In England aid 
Canada, liled a bill in this Province for .he 
like purpose, and the court appointed the agent 
of the receiver receiver here : after which it 
appeared that the company went into liquida
tion, the liquidator being the same person who 
had been appointed receiver in England. The 
plaintiff, after an amendment of his hill 
stating these proceedings, moved for a decree 
in the terms of the prayer of his bill ; but the 
court refused to make any decree until it was 
shewn what the position of matters was in 
England, and the steps about to be taken 
there, so as to avoid any conflict between 
the two courts, and mould the order lie re to 
give the appropriate relief, without interfer
ing with the steps which were being taken in 
England for the same object. Louth v. West
ern ofJL'anada Oil Lands and Worts Co., 22

Equitable Execution. | — See Exk< V-

Loan by Municipality to Navigatiom 
Company —/ntereat—’I'olls.] — The munici
pality of It., being authorized by statute to 
lend i lu.dOO to a navigation company in the 
debentures of the municipality, payable iu 
twenty years, issued debentures to that.extent, 
of which debentures to the amount of ilti.500 
were deposited by the navigation company in 
a bank. The municipality, with the consent 
of the navigation company, redeemed the de
bentures so deposited, and then instituted pro
ceedings against the company to compel pay
ment or foreclose the interest of the company 
under their Act of incorporation. The court 
refused this relief, but appointed a receiver of 
the tolls, Hu-., of the company, which lie was 
to apply in maintaining the works and pay
ment of salaries of the servants of the com
pany. and then in payment of the arrears 
of interest paid, and payment of interest 
on outstanding debentures. Town of Hrant- 
ford v. Cl rand Hiver Navigation Co., 8 (ir. 
24tf.

Partition — Summary Application.]- A 
notice of motion for partition having been 
served, the plaintiff moved for an injunction 
restraining the defendant from collecting 
rents, and for a receiver. It appeared that 
the defendant was a stranger, whose right to 
be in possession was denied :—Held, that no 
relief could be had against him without hill 
tiled. Young v. It right, 8 P. It. 108.

Propertyin Possession of Agent—'Claim
to Indemnity — Agreement.] — An agent
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claimed to retain possession of property to 
indemnify him against certain accommodation 
Holes given to his principals before their 
bankruptcy, on which, however, lie had paid 
nothing, and disputed his liability to the hol
ders : lick. that the assignee in bankruptcy 
under the English law was entitled to a re
ceiver The defendant set up a defence 
founded upon an oral agreement proved by 
his own affidavit only, and inconsistent with 
a written instrument purporting to contain 
the agreement between the parties, drawn by 
the defendant himself, a practising attor
ney. and executed by all parties. The oral 
agr-'i'i .ut whs said to have been omitted 
from ill-- writing through the confidence ex- 
isting bet ween the parties:—Held, t lint the 
defence ought not to prevail on a motion for 
a receiver. Kemp v. Jones, 12 Ur. 200.

II. Discharge and Removal of.
Injunction—.Vo/ice. 1—A defendant may 

move to dissolve an injunction without moving 
at ilie same time to disrharge a receiver, pre
viously appointed. - / the funds to which tin* 

in related. The court will entertain 
:i motion to discharge an order for a receiver, 
though such order was made upon notice. 
Handers v. Christie, 1 Ur. 137.

Nic Itroten v. Perry. 1 Ch. Ch. 253; Simp- 
tun v. Prescott und Ottawa It. 11". Co.. 1 Ch. 
Ch. 337 : It rant v. Willoughby, 17 Ur. 027; 
l.u v. Credit 1 alley R. 11'. Co., 29 Ur. 480.

III. Liabilities of.
Accounts—lientt — Security.] — On the 

29th January, 1878. an order was made direct
ing that I ». lie receiver in the suit, lie first 
gbing security to the satisfaction of the re
gistrar. At the date of the order, and pre
viously thereto, D. was the agent of the mort
gagor. and as such collected t he rents of the 
propert \ in question. I>. received oral no- 
tic of the order, and executed his own bond 
as -••• uritv. which the registrar declined to 
accept, and I>. continued to twelve the rents 
mi' ii\ In-in to the mortgagor. On the 20th 
May I*, executed a second bond, reciting the 
order of the 29th January, and conditioned 
that h-- "do and shall account for every sum 
of money which lie shall receive on account 
"f rem." which was filed on the 22nd May, 
ami on tin» 3rd June a copy of the order of 
the 29th January was served on him. and he 
vn- notified that his security had been nc- 
' ! i Held, that D. was accountable for 

the r.-nts received since the 29th January, but 
wa' -id it led to lie allowed for any disburse- 
nmi;: properly made by him. Western Can- 
O'bi ,t r„. I nee, 8 P. R. 202.

Attachment for Non-payment.] —
ol-I - an order is made upon a receiver for 
payment of money, the court on default will 
' 1 for n contempt of such order, without 
r*‘M’‘-r inir my further order to he served. Me- 

\. I'Aliott. 2 Ur. 390.
Order—Rescission—Punishment— 

if Receiver.]—An attachment lies 
n1-- ’ receiver as an officer of the court,
f"r lii f.iult in compliance with an order to 
pav i:tn court money found to be in his 
nan !» !» receiver. The powers of the court

are not invoked nor its process issued for 
the purpose of recovering or enforcing pay
ment of a civil debt or «daim inter parte*, 
but for punishing its officer, who lias dis
obeyed its order; and ss. ti and 11 of R. S. 
(). 1887 e. t!7 are inapplicable. An under
standing between the receiver and flip solicitor 
of one uf the parties ought not to fie accepted 
as an excuse for non-compliance with the or
der to pay In, more especially when the 
authority to waive tlie order is not admitted, 
but denied. Nor con the receiver Is* permitted 
to discharge himself by setting up claims upon 
the money which, had they been put forward 
in the first instance, would probably have 
prevented his appointment. Where, upon an 
application in such a case to rescind an order 
for an attachment, no objections are taken to 
the regularity of the proceedings, the court 
of appeal should not be astute to discover 
them or permit them to be raised for the 
first time on the argument of the appeal, in 
this case, a letter written by the receiver, be
fore the order for his attachment was made, 
stating that lie was ready to pay the money 
into court as soon as a specific order for that 
purpose was made, was regarded as nil answer 
to liis subsequent application for relief against 
it. ns shewing that the ground* urged upon 
appeal were a mere afterthought. Semble, 
that a specific order to pay over the balance 
is the proper course in the first instance. 
Fawkes v. Griffin, 18 P. R. 48.

Payment of Profits.]—Where a receiver 
had made an investment unauthorized by the 
court, by which a profit had been made, the 
amount realized was directed to lie added to 
the principal. Baldwin v. Crawford, 2 Ch. 
Ch. 9.

IV. Rights of.
1. Costs.

Action Brought without Leave.]—A
receiver is entitled, ns against the defendants, 
to the costs of a suit in which lie succeeds, 
though the action has been brought without 
the sanction of the court. Re Xcill, Diekeu 
v. KeOI. 9 P. It. ITS,

Petition—Notice of. to Rrrrirer.]—The 
receiver was served with notice of the pre
sentation of the petition, and appeared tliere- 

; on by counsel. The petition, besides praying 
! for the relief which was granted, asked in 
j the alternative that the receiver might be dis

charged or that he might he ordered to pay 
i the petitioners the arrears of principal and 

interest due on their mortgages and the costs 
of the actions and the petition:—Held, that.

| if the petitioners wished to protect themselves 
| from paying costs, they should have proceeded 

under con. rule 1193 and tendered the re 
| eeiver .$5 with tlie petition; and this not hav

ing been done, and the relief asked in the 
i alternative prayers being such as justified 
, the appearance of the receiver, the receiver 

was entitled t-i be paid liis coals by the peti- 
, tinners; and the petitioners were allowed to 

add the sum so paid and their own costs to 
the mortgage debt. Gardner v. Burgess. 13 
I\ R. 250.

2. Making Assessments on Premium Notes.

Powers of Directors — Statutes.] — 
Where application was made to the court to
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mid th<- |k‘inous who had signed premium 
notes ns parties in the master's office, and to 
direct the master to assess the amounts due 
upon the notes, and to order payment of the 
same to the receiver from time to time, it 
was shewn that the directors had not made 
any assessments upon the notes pursuant to 
K. s. O. 1871 c. 161, s. 45 et seq: Held, 
that, as the liability attached only upon such 
assessment by the directors, the court should 
not add to or alter the liability of the per
sons who had made the notes by referring it 
to the master or receiver to do that which the 
directors only could do: clause 7.r> of 36 Viet, 
c. 44, which gave power to a receiver to do 
this, having been omitted from the statute 
on revision. Hill v. Merchant* and Manu
facturers' In*. Co., 28 Gr. 560.

3. Possession of Property.

(a) Order to Deliver.
Partnership -Misconduct of Partner— 

Pro pert y in Possession of Third Person.] — 
Where it was proved that a partner had pur
chased a house and a large part of the furni
ture thereof, with partnership funds, im
properly withdrawn by him for that purpose: 
and such partner, being the defendant in the 
cause, had withdrawn all the partnership 
books and papers from the jurisdiction, in 
breach of an injunction, the court ordered 
the mother and sister of the defendant, whom 
lie left in possession, to deliver up to the re
ceiver, already appointed, the house and all j 
the furniture, as partnership property. Pren- j 
tiss v. Brennan, 1 Gr. 484.

Where, in consequence of the misconduct of 
a managing partner, a receiver had been ap
pointed, a person in possession of property of 
the partnership (the legal estate in which 
property was in such partneri was ordered 
to deliver up possession or attorn to the re
ceiver. though such person swore that the 
conveyance by which the legal estate became 
vested, though absolute in form, was executed 
by the deponent as a security only. Prentiss 
v. ltrennan, 2 Gr. 18.

In a suit in which a receiver of partner- | 
ship effects had been appointed and a seques- 
trillion issued against the defendant for con
tempt, the court retained a motion against 
third persons for delivery or payment to the 
receiver or sequestrators of a promissory note, 
the property of the partnership, transferred 
subsequently to the issuing of the injunction 
and sequestration, but before the note became 
due, by the defendant, in a foreign country, 
the affidavits as to the bona tides of such trans
fer lieing contradictory; the court giving leave 
to tile a bill against such third persons^ 
Where, after the issuing of an injunction and , 
sequestration in a partnership suit against 
the defendant, a transfer was made of a 
promissory note, part of the assets of the 
partnership, the plaintiff having filed affi
davits impugning the bona tides of the 
transfer, the court gave leave to the plain- 
tiff to serve a notice of motion to com- 
ih'I the delivery or payment of the note 
to the receiver or sequestrators in the cause, 
upon the person to whom the note had been 
transferred, out of the jurisdiction : and such 
person having appeared upon and opposed the 
motion, substitutional service of the subprena

to answer was ordered to be made on his soli
citor’s agent in a suit afterwards brought 
against him, by leave of the court, for the 
same purpose. Pientiss v. Brennan, lie 
Bunker, 2 Gr. 322.

(b) Other Cases.

Partnership Sale of Assets—Claims of 
Third Persons. |—Where a receiver of part
nership property had hem appointed, and 
certain chattels had been seized under a se
questration against the defendant for con
tempt of the injunction, and the chattels so 
seized were alleged to be the property of the 
defendant and his co-partner, but it appeared 
that third persons claimed an interest there
in, the plaintiff having moved to sell this 
property, a reference was directed on such mo
tion (on which the claimants had appeared I 
to inquire as to their interests, and any fur
ther order on the motion was reserved, the 
parties to the motion electing to have a re
ference instead of issues to try the questions 
in dispute. He Brennan, 2 Gr. 274.

Where, after the appointment of a receiver, 
or the issuing of a sequestration, a question 
arises on an interlocutory application with 
persons not parties to the suit, as to the right 
to property claipied by the receiver or se
questrators. the court may either dispose of 
the matter at once upon the affidavits filed, 
or, if the matter is not ripe for discussion, 
will direct such proceedings to be had as ap
pear on the whole to lie best fitted for the de
termination of the question of right. Pren
tiss v. Brennan, 2 Gr. 582.

--------- Timber — Third Ptrsons.]—Re
plevin. Defendants made cognizance, and al
leged that under a decree of the court of 
chancery in it cause in which defendant L. 
was plaintiff and one V. was defendant, de
fendant A. was appointed receiver of the 
partnership property of the late firm of L. 
and V., who “ were the parties to the said 
suit in chancery, and A. ns receiver, and L. 
as his servant and by his command, took and 
distrained the timiter in the declaration men
tioned as and being a portion of the said part
nership property, which.” &c. :—Held, on de
murrer, bad, as shewing no justification. 
Campbell v. Lepan, 1U C. P. 31.

Plaintiffs contracted with V’.. who was at 
the time in partnership with L.. for the sale 
and delivery to them of a quantity of timber. 
Subsequently L. obtained a decree in chancery 
against V., which, after declaring them to 
have been partners in getting out the tim
ber, directing an account, and restraining V. 
from removing or intermeddling with the tim
ber, referred the suit to the master to ap
point a receiver. Before this decree was act
ed upon by L„ V. delivered the timber, as the 
jury found, to the plaintiffs, by whom, as 
they also found, it was accepted without ob
jection on L.'s part, who in fact was pres
ent at the time. Some months after this a 
receiver was appointed under the decree in 
chancery, and at L.'s instance he took pos
session of the timber in question :—Held, that 
the receiver’s net was wrongful, as the pro
perty in the timber had passed to the plain
tiffs before his appointment, and that they 
could therefore maintain replevin against him
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a i m I L. fur it. Campbell v. Le pan, 21 C. P.
3lïi

i nditor of Partner—Assignee of 
I n n The court lms jurisdiction, nnd will 
ewr. i-c it. to prevent the creditor of one 
partner from obtaining an undue preference 
" i tlx- creditors of a firm by means of pro
ceed in l's in chancery. Where a purchaser at 
n sheriffs sale of the interest of one partner 
filed his hill for an account and a receiver, 
and i lie receiver obtained possession of the 
stock-in-trade, leave was granted to a creditor 
of a firm to take proceedings in insolvency, and 
tin- receiver was directed to hand over the 
asset- to the assignee in insolvency when he 
-■ I lie appointed. F clan v. McGill, 3 Cb. 
Ch. 68.

Sale for Taxes.)—Chattels in the posses- 
•i"H of a receiver were seized nnd sold by a 
bailiff for municipal taxes. Neither the bailiff 
i r the purchaser was aware until after 
tie completion of the sale that the pro- 
!" vy was in the receiver's possession, 
or was intended to be affected by the 
order appointing the receiver : nnd both
h.i !.... informed to the contrary in good
faith by the person in charge. The court re- 
fi -"I i" hold the sale void. Gibson v. Lovell. 
V» (Jr. 197.

V Si its and Proceedings against and by.

1. Against.

Illegal Distress. |—The receiver in a
strained for rent <>n the following 

■ notice was given by a prior incumbrancer 
that he claimed the rent, and three days after
ward- the Imilifl' was withdrawn. The ten- 

w'hose goods had been distrained thereupon 
• - n mi action of trespass against the re- 

The court, under the circumstances, 
r Y rimed the action. Simpson v. Hutchison,

Tenant of Receiver—Dotrcr.]—A widow 
m ■ ! to dower commenced an action there- 

: a a.'ain-t a tenant to whom, without ex- 
i !'• authority, tlie property had been leased 

ver in a suit In chancery :—Held, 
t! ■! was not at liberty to proceed in such 
a'' without the leave of the court. Cole- 
..... v. dlanville, is (Jr. 42.

2. Hy.
Administration—Receiver of Legatee's In- 

f, |' V summary order was made for the 
i-1 ration of the estate of M., deceased. 

} ’ . w lm were execution creditors of a
• ''t,'lined an order appointing them re-

' ' his legacy, nnd applied for the car-
j the administration proceedings :—
11 1 m the company were not in the po- 
sj,,"n 1,1 assignees of the legatee, hut only of 
, the fund or property to which

; t led, and were therefore not in a 
I'w- -,, t , ask in invitum for a summary 

"r administration. Leave, however. 
’ the company to assert their claim 

• !l,! • 'ti■ • n. a contention having been raised 
** to a forfeiture of the legatee’s interest. 

>*' Morphy v. ATVcn. 11 P. R. 321.
V' L. III. D—101—12

The right of a judgmou1. creditor of a 
legaU-e or devisee under a will to bring an 
action for the administration of the estate 
of the testator is doubtful. A receiver, ap
pointed at the instance of a judgment credit
or to receive the interest of tin- judgment 
debtor in the estate of bis father for satis
faction of the judgment debt, was given leave 
to bring an action for administration, up 
opinion being expressed as to It is status. 
Monts v. McCollum, 17 V. It. 102. See the 
next case.

--------  Receiver of Legatee's Interest—
Judgmint Debtor—I m of Nome.|—A receiver 
appointed by the court to aid a judgment 
creditor in recovering his claim, by receiving 
the judgment debtor's share in an estate 
which could not be readied by execution, 
after the refusal of the judgment debtor to 
allow tlie use of his name, was authorized, 
on giving security to him. to take proceedings 
in his name for tlie administration of the 
estate, nnd if necessary for the removal of 
the executor. Decision in 17 1*. It. 336 re
versed. Moncs v. McCullum, 17 P. It. 3118.

Debt—Leave of Court.]—Where a receiver 
appointed to manage an estate finds it neces
sary to sm- for debts due to it. an application 
for permission to do so must be made, support
ed by affidavits shewing the expediency of in
stituting such proceedings. Thomus v. Tor
rance, 1 Ch. Ch. 9.

--------  Leave of Court—Calls.]—In these
cases an objection was taken that there was 
no power to sue because the company's 
license under 42 Viet. c. 23 (0.1 had lieen 
revoked, but it was shewn that one It. bad 
been appointed receiver, and was specially re
quired by order of tlie chancery division to 
prosecute all members in arrears for calls, and 
was prosecuting them as receiver :—Held, 
that tlie objection was not tenable. Co ion 
Fire las. Co. v. Fitzsimmons, Union Fire Ins. 
Co. v. Shields, 32 C. P. 608.

--------  Leave of Court — Security for
Costs.] — Where an incorporated company, 
after they had commenced an action at law, 
liecame bankrupt, and a receiver was appoint
ed. by the court of chancery, in a suit in that 
court, and authorized to proceed in the action 
at law :—Held, that neither tlie company nor 
the receiver should be ordered to give security 
for costs. Provincial Ins. Co. v. Gooderhum. 
14 C. L. J. 121.

A receiver had no right to sue in his own 
name for a debt due to the person or corpora
tion whose assets lie lias been appointed to re
ceive : nor can that right lie conferred on him 
by order. Rut where, by an ex parte order 
made in tlie action in which tlie plaintiff was 
appointed receiver, lie was authorized to bring 
actions in his own name for tlie collection of 
debts due to a certain grange, nnd brought 
this action pursuant thereto:—Held, that nit 
amendment should he made adding the 
grange ns co-plaintiffs without security being 
given for their costs, they I icing insolvent. If 
there were no person in whose name the ac
tion could lie brought, there would perhaps he 
jurisdiction to direct it to be brought in the 
name of tlie receiver. McGuin v. Frrtts, 13 
O. It. 1190.

--------  Leave of Court — Use of Debtor’s
Nfliac.]—S. recovered a judgment against S.
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S„ «ml plaintiff was appointed the receiver in 
tluit suit to receive S. S.'s share of his lather's 
estate to which he was entitled under the will 
ut the latter. The share not Iteiug paid over, 
plaintiff brought action in his own name 
against the father's executors to recover the 
amount. The defendants demurred on the 
ground that the cause of action, if any, was 
vested in S. S., and that plaintiff had no right 
to bring the action :—Held, that the right of 
action was in 8. S. and not the plaintiff: by 
his appointment the plaintiff became entitled 
to receive the amount, and the defendants the 
executors, having notice of his appointment, 
could not safely pay over the money to any 
other, and in case of their refusal to pay. the 
plaintiff's duty was to apply for leave to bring 
an action in 8. S.'s name. Mctiuin v. Fretts, 
l;; h. It. ti'Jtl, followed. Stuart v. Group*, 14 
<l. It. 255. See H. V., lô O. 11. (Mi, 15 A. It. 
2W1.

Distress for Rent Leare of Court.] — 
An order had been made giving a receiver 
liberty to distrain for arrears of rent. I'pon 
the application of a tenant distrained upou 
for discharge of this order, it appeared that 
the tenancy had determined more than six 
months before the order to distrain was made, 
so that distress could not Is* made under 8 
Anne c. 14. ss. <i and 7. The order to distrain 
was therefore discharged. No notice need be 
given to a tenant of an application for au 
order giving a receiver leave to distrain. Pax- 
ton v. Drydin, li V. 11. 1-7.

Ejectment of Overlioldlng Tenant. | -
11.-Id. that if a receiver has been appointed by 
the court of chancery to whom the tenant has 
attorned, or if the interest of the original land
lord has been sold to another, in either case 
the original landlord is not the proper ls-rson 
to take proceedings to turn the overholding 
tenant out of possession, but the receiver or 
vendee. In re Babcock and Brooks, ft L. «1.
isr>.

Setting aside Preference.]- After a de- 
< rre had been pronounced directing the ap
pointment of a receiver, but before the ap
pointment was completed, the defendant com
pany had made a payment to a creditor, which 
the plaintiff' F.. a judgment creditor, alleged 
to lie a fraudulent preference, and moved for 
an order that the receiver should take proceed- 
ings to recover the money so paid :—Held, 
that, as the payment complained of took place 
before the actual appointment of the receiver, 
it was more reasonable that those who were 
interested at the time the payment was made, 
parties to the suit, and who objected to what 
laid been done, should in person apply for the 
appropriate relief. F ox v. A iyissing li. 11". 
Co.. Ooodcrhatn v. A iyissing It. IV. Co.. 2!» 
<ir. It.

sc Me Lea a v. Allen. 18 P. It. 255.

VI. St" BET Y OF.

Death of. | -Where a surety of a receiver 
dies pending the suit, the receiver may obtain 
ex parte an order referring it to the master to 
approve of a new one. Baldwin v. Crawford.
1 Ch. Ch. 2<U.

Recognizance ■Discharge.']—A receive*- 
being appointed for the benefit of all parties

to a cause, he should, on moving to vacate his 
recognizance, give n. tice to all parties. Brown 
v. Berry, 1 Ch. Ch. 253.

--------- A - ciHuity for Sureties.]—The recog
nizance oi the committee of a lunatic, or of a 
receiver, will not be deemed sufficient security 
under the statute. Itc Ward, 2 Ch. Ch. 188.

VII. Miscellaneous Cases.

Attachment of Moneys in Hands of 
Receiver. |—See Stuart v. Urough, 15 A. R

Death of Receiver—Sale of Asset » after
Adoption by Court.]—A testator devised 

his real estate in trust for sale. Shortly alter 
his death a friendly suit was instituted in the 
court of chancery in England, for the admin
istration ol" the estate, to which suit the trus
tee was a defendant : in this suit an order was 
made fur the appointment of a receiver to col
lect the assets in Canada, and sell the lamb 
there. After the death of a receiver appointed 
under this order, the agents of the trustee iti 
Canada, who had managed the estate for the 
deceased receiver, continued to collect the as
sets and make sales, with the knowledge and 
concurrence of the trustee and the parties in 
England :—Held, that such sales were not 
void, and would be enforced or not, according 
as to this court appeared, in view of tlm cir
cumstances, to be proper : and a decree was 
made for the purchaser in respect of the sale 
in question. Sticking \. Tylev. 13 (if. llti.

Mortgage -/nterfwence with Receiver— 
Lea re to Proceed.] — Where actions were 
brought by mortgagees without the leave of 
the court for sale of mortgaged premise-- after 
the appointment of a receiver to receive the 
rents and profits of such premises, an order 
was made, upon the iwtition of the mortgagees, 
allowing tlu- proceedings in the actions to 
stand, and allowing the petitioners to proceed 
with I lie actions notwithstanding the appoint
ment of the receiver. Gardner v. Bury si. 13 
1'. E. 25U.

Partnership Interim BtU* of laaefa.] - 
Under special circumstances an order may be 
made, in an action for the dissolution and 
winding-up of an insolvent partnership, for 
tlie sale of the assets by the receiver before 
the trial. McLaren v. It liiting. Ill l*. E. 552.

See Wallace v. Wallace, 11 O. R. 574

see Execution, hi. 2—Payment. I *— 
Pahtxersiiip. XI. 2 tbt—Railway. IX. 1.

RECEIVER-GENERAL.
Action against.] — The receiver-general 

for this Province is not liable to actions, at 
the suit of individuals, for money placed in 
his hands by the executive to he distributed 
among them. Butler v. Dunn. Tay. 415.

Action on Behalf of.]—Held, tt" objec
tion to the declaration for not returning a con
viction that the plaintiff sued for the receiver- 
general. and not for Her Majesty, inasmuch as
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-iiing for a penalty for tlie receiver-general, 
r il,.- public uses of the Province, is in 

iii.-t suing for the Queen. Besides, C. S. U. 
i l_'l authorizes a party to sue qui tara 
: ■ the receiver-general. Ragley q. t. v. 
i a rim, 15 C. 1‘. 300.

Winding-up Act Payment out of Court
Pi'/hi to Compel Repayment.|—Where the 
unlators of an insolvent bank have passed 
a imal accounts and have paid into court 

ilw- balance in their hands, and that balance 
- by inadvertence paid out of court to a per

il nut entitled to it, the receiver-general has 
li an interest in the fund that lie may, even 

hof"re three years from the time of payment 
aavc expired, apply to the court for an 

order for repayment into court of the fund.
I court has also inherent jurisdiction to 

■ .impel the repayment into court of money 
improperly obtained out of court. In rt Con- 
iml Hunk of I'anadu, llogaboom's Cane, 21 A. 
l; 17". Allirmed, Hoy a boom v. Iteeeiver-Gen- 
mil for Canada, In re Central Rank of Can- 

2» H C. It. M2.

The judgments of the court of appeal and 
ihe Mipreme court in this case (24 A. It. 

17". L's S. ( It. 11)2), are conclusive on the 
point that the moneys repaid into court in 
i:.i- matter, pursuant to those judgments, after 

been erroneously paid out to certain 
ants, being the balance unclaimed in the 

hand- of the liquidator of an insolvent bank 
: r passing their final accounts, are the 

"( the receiver-general of Canada 
under li. S. C. c. 121), s. 41, subject to the 
hab.iiiv of paying it over to the persons 

1 it led thereto. In /< Central Rank of Can
ada. ;;m u. It. 320.

RECEIVING STOLEN GOODS.
See Criminal Law. IX. 41.

RECITALS.
- IM i t». III. 9—Estoppel, 1.5—Ship. XII. 

2—STATUTES. XV.

RECOGNIZANCE.
I ENTERING INTO. 4:005.

II 1 isTItEAT. (MNStt.

III. Oi Bail. 0007.

IV. To kkkp the Peace, 0008.

V. Miscellaneous Cases, 0008.

I. Entering into.

Commissioner’s Affidavit.]—A commis- 
■ takes a recognizance of bail, can- 

j : ‘ If make the affidavit of such taking. 
"■Bit - v. Lunt\ Tay. 402.

Notice — Allowance.]—Where the notice 
given to the plaintiff was, that special bail

had been put in, and the recognizance pro
duced was only for defendant’s remaining on 
the limits, the application for allowance was 
refused with costs. Clegg \. Jlc.Xub. 1 P. It. 
150.

Open Court — Riling.]—Where a recog
nizance of bail had been taken in open court 
before the .fudge of the district court : —Held, 
that under 8 Viet, c. 13, ss. 20. 23, and 5o. 
tiling in the office of the clerk was not 
necessary to perfect it. Coderanc v. Eyre. 0 
V. C. It. 280.

II. Estreat.

Discharge - Voffee.]—It is no ground for 
discharging the estreat of a recognizance to 
appear as a witness, that the magistrate who 
bound the witness over did not give him notice 
of the time he wa - appear, according to 7 
Wm. IV. c. 10, s. v Regina v. Thorpe, H. T. 
0 Viet.

Nor that the bail did not receive front the 
magistrate such notice. Regina v. Schram, 2 
U. C. It. 01.

Where n witness on entering into a recogni
zance to appear at the assizes was misin
formed by the magistrate as to the day, and 
thus prevented from attending, the court on 
application relieved him. Ifrgina v. Mayer, 
Re Boughner, 14 IT. C. It. 621.

---------  Return—Payment.]—Where the Re
cognizance of a criminal witness is estreated 
for non-appearance, the court will not inter
fere after the return of the writ and payment 
of the estreat to the sheriff, even on grounds 
which would probably have satisfied a Judge 

siding at the criminal court. Regina v.
Clerc, 4 Viet.

---------  Sheriff'* Fee*.]—Where on a levy
on an estreated recognizance, the Crown dis
charges the estreat on payment of the sheriff’s 
fees, the sheriff is entitled to poundage. Re
gina v. finning, H. T. 3 Viet.

--------- Statute.]—Where a recognizance of
a person charged with a criminal offence is 
estreated for his non-appearance. th« court, 
on an application to discharge the estreat 
under 7 wm. IV. e. 10, s. 10, will act only 
on the grounds set forth in the statute. Re- 

j ginu v. .Matthew», 6 O. S. 152.

--------- Sureties—Court of Chancery.]—
The court of chancery has no jurisdiction to 
give relief to sureties on a recognizance in 
a criminal proceeding. A recognizance which 
was expressed to he the joint and several re- 
eognisance of the prisoner and his sureties 
was acknowledged by the sureties only, and 
the prisoner was discharged without his ack
nowledgment first having been obtained :— 
Held, that the sureties were liable. Rastall 
v. Attorney-General, 18 Gr. 138; S. C„ 17 
Or. 1.

.---------  Term».]—Defendant, under a recog
nizance to appear at a certain assizes, attend
ed until the last day, when he left, assuming, 
as no indictment had been found, that the 
charge against him, of a breach of the Foreign 
Enlistment Act, was not intended to be prose- 

I cuted. He was, however, called, and his re- 
! cognizance estreated. The court, under the



6067 RECOUNT.

circumstances, relieved him mid his sureties, | 
under t'. S. I ". <•. 117. s. 11. <m payment of
costs, and on liis entering into a new recogni
zance to appear at the following assizes. Ite- 
yina v. McLeod, -4 V. C. it. 458.

Order for—Defect in Recognisance.]—A 
recognizance of hail put in on behalf of a | 
prisoner recited that lie hail been indicted at 
the court of general sessions of the peace for 
two separate offences, and the condition was. 
that he should appear at the next sittings of 
sa id court, and plead to such indictment ns 
might be found against him by the grand jury. 
At the next sittings the accused did not ap
pear. and no new indictment was fourni ; 
against him:—Held, that the recitals suffi 
ciently shewed the intention to lie that the ac
cused'should appear and answer the indict
ments already found, and that an order es
treating the recognizance was properly made. 
Re tlauthreaux's Hail, 9 I*. 11. .'$1.

See Ifr Talbot's Hail. 23 O. II. «15.

III. Of Bail.

Action on.)—Semble, that the recogniz
ance of bail taken in a district court may 
be sued on in the Queen’s bench, Cochrane
v. Eyre, ti U. C. H. 2S9. See S. V., ib. 594.

Commissioner \uthority—Estoppel.] — 
Defendants, who had gone before one A., who 
was hoim fide supposed to he a commissioner 
for the county of Lennox, and acknowledged 
a recognizance of bail:—Held, not estopped 
from disputing the authority of A. as com
missioner. Macfarlane v. Allan, fi ('. V. 49«1.

Condition Sheriff.]—Semble, since 4
Wm. IV. e. 5, s. 1. a recognizance of bail, 
conditioned to render the defendant to a 
sheriff of a district in which the venue is not 
laid, is not void, Hillings v. Harry, E. T. 2 
Viet.

Crown -Lien on La nil- Aotiee—Priority.] 
—Une M. gave a recognizance to the Crown, 
with two sureties, D. and McK., for the ap
pearance of M. to answer certain criminal 
charges. The recognizance was estreated, but 
had not been registered under the Crown 
Ifebts Act. M., tiie cognizor, about the same 
time, gave to If., one of his sureties, a mort
gage on his lands as security. M. absconded, 
and died abroad: and then Ib. under a power 
of sale, sought to enforce the mortgage against 
the lands. Vpon an information filed by the 
attorney-general : Held, ill that the re
cognizance to the Crown bound M.'s lands 
from the acknowledgment, and that tin* Crown 
could enforce the lien. 12) That IK. being 
one of the sureties in the recognizance, had 
actual notice of the lien of the Crown, and 
that he must be postponed to the Crown, not
withstanding the registration of his mortgage 
and the non-registration of the recognizance. 
Attorney-Gemral v. Danicll, 7 L. J. 122.

Setting; aside.]—The court of King’s 
bench will set aside a recognizance not war
ranted by the proceedings, after comperuit 
ad diem pleaded to an action on the bail bond. 
McDoncll v. Rutter, 2 O. S. 340.

IV. To Keep the Peace.
Sci. Fa.—t'ivil Proceeding— Declaration 

—Venue.]—A proceeding by sci. fa. on a re
cognizance to keep the peace, is a civil and 
not a criminal proceeding. Where the re
cognizance is removed into one of the superior 
courts at Toronto, the united counties of York 
and Peel are the proper counties in which to 
lay the venue. In such a proceeding the venue 
cannot be changed without the consent of the 
attorney-general. As the declaration would 
only be a transcript of tin* writ, no declaration 
need be either filed or served. Regina v. 
Shipman, H L. J. 19.

---------  Defence—Conviction.]—To sci. fa.
mi a recognizance to keep the peace towards 
II. M„ charging an assault and breach of the 
peace, defendant pleaded that lie had been 
summarily convicted before a magistrate for 
the said assault and paid the fine imposed: 
—Held, no defence. Regina v. llarnur, 17 
V. <’. It. 555.

V. Miscellaneous Cases.
Action -Omission.]—A recognizance taken 

liefore a police magistrate under 32 & 33 
Viet. c. 30. s. 44 (LK), form Q. 2 (sched.i.

| omitted the words “to owe:"—Held, fatal.
‘ and that an action would not lie upon the 
j instrument as a recognizance. Regina v.
I Hood less, 45 V. C. II. 55<>.

Attachment — Absconding Debtor—Debt 
on Forfeiture.]—The forfeiture of a recogniz
ance to appear is a debt sufficient to support 
the application for an attachment under the 
Absconding Debtors Act, and such writ may 
In* granted at the suit of the Crown, where 
the defendant absconds to avoid being arrested 
for a felony. Regina v. Stewart, S P. It. 297.

Motion to Quash Municipal By-law. |
—See Re Burton and Village of Arthur, l«l
p. it. i«o.

See Rail—Certiorari, II. 3—Criminal 
Law. IV.- .1 vsTivK of the Peace. II. 2 t«■ i 

-.Municipal Corporations. XIX. 5 (hi — 
Parliament, 1. 11 tki — Sessions, II. 8.

RECORD.
See Estoppel. II.—Practice—Practice at 

Law before the Jluicatlre Act, XII. 
—Trial. IX.

RECORDERS' COURTS.
IThese courts were abolished by 32 Viet, 

c. U, s. 10 (O.) 1

President of Court -Action against— 
False Verdict—Penalty—16 Car. I. c. 10, s. 
<!.]—See Stark v. Ford, 11 V. C. It. 368.

—-—— Qui Tam Information against— 
Falsifying Records.] — See Regina ex rel. 
Stark v. Ford, 3 C. P. 209.

RECOUNT.
See Parliament, I. 8.
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RECTOR.
See CHUBt'H, 1. 3.

RECTORY LANDS.
See CiivacH, I.

REDEMPTION.
.'<« Assessment and Taxes, X. 5—Mort-

RE-ENACTMENT.
See Statutes. XVI.

RE-ENTRY.
See Laxdlohh and Tenant.

REEVE.
•Sit Municipal Corporations. XIX. 8.

REFERENCE.
Arbitration and Awabd, VIII.—Prac
tice—Practice in Equity before the 
•Ii 1,11 ATUBB Act. XIV.—Practici -in- i. 
iih .1 umcATVHE Act. IX.—Railway, 
XV. 5.

REFORMATION OF DEEDS.
See Heed, VII.

REGISTERED PLANS.
See Plans and Surveys, VII.

REGISTRARS.
>-• Notice of Action. I.—Registry Laws. 

VI.

REGISTRATION.
Rankruptcy and Insolvency. I. 4— 
Rills of Sale. V.—Judgment. XV.— 
Lien, V. 9—Lis Pendens—Medicine 
and Surgery. I. — Mortgage. XI.— 
Municipal Corporations. VIII. 0— 
I'viitnersiiip. X.—Plans and Surveys. 
N il. Railway, IV. 3—Registry Laws 

Snip. XII. — Trade Mark. III.— 
Will. VII.

REGISTRY LAWS.

I Effect of Registering or Omitting 
to Register.

1. Equitable Interests. GOTO.

2. -Yoh'er,
(u) Aetual Notice of I "nregistcred 

Instrument, 0075.
(bi By Possession. 0077.
(ci By Registration. 0070.
(d) Constructive Xoticc. 0083.
(ei Other fuses. 0083.

3. Partieular Instruments,
(ai Conveyances of (ironing Tim

ber, 0084.
(bl Mortgages, 0084.
(c) Plans, 0085.
(dt Sheriffs' heeds, 00.87.
(el Tax heeds, 0087. 
i f i Wills, 0080.
(g) Other Instruments. 0000.

4. Proof of Consideration of Prior
Registered heeds. 0002.

5. Tacking and Consolidation. 0003,
0. Unregistered Titles. 0004.
7. Unpatented Lands. 0000.
8. Other Cases, UUOU.

II. Evidence of Registration. oo08.

III. Instruments which May be Regis

1. Instruments Capable of Registra
tion. 0008.

2. Leases — Necessity for Registration,
0100.

IV. Manner of Registering. 0100.

V. Proof for and Defects in Registra
tion, 0101.

VI. Registrars and Deputies,
1. huties. Omissions, and Liabilities

of, 0103.
2. Fees, 0105.

(a i For Partieular Services, 0100. 
(hi Proportion Payable to Muni

cipality. 0108.
3. Notice of Action, 0109.
4. Tenure of (t/fier, 0109.

VII. Registry Offices and Rooks,
1. Books of Office. 0109.
2. Office Buildings, 0111.

VIII. Miscellaneous Cases. 0111.

I. Effect of Registering or Omitting to 
Register.

1. Equitable Interests.

[See R. S. O. 1877 e. 111. ». 81. and R. S. O. 
1897 c. 130, ». 98. j

Easement — Notice — Purchaser for 
Value.] — It. ( the appellant » brought an
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fiction against II. «the respondent! for having 
erected a brick wall over and ««j><>n i In- upper
part of the south wall or cornice of ll.'s 
store, pierced holes. \c. II. pleaded, inter 
alia, special leave and license, and llint lie had 
done so for a valuable consideration paid hy 
him. and an eipiitalde rejoinder alleging. that 
li. and those through whom he claimed had 
notice of ll.'s title to this easement at the 
time they obtained their conveyances. In 
1 s.'ii one I who then owned ll.'s property, 
granted hv deed to II. the privilege of piercing 
the south wall, carry his stovepipe into the 
lines, and erecting a wall above the south wall 
of the building, to form at that height the north 
wall of ll.'s building, which was higher than 
ll.'s. U. purchased the property in 1ST- from 
the Hank of Nova Scotia, who got it from 
one to whom ('. had conveyed it all these 
conveyances being for valuable consideration. 
The deed from <'. to II. was not recorded tin 
til 1*71. and ll.'s solicitor, in searching the 
title, did not search under t Vs name after the 
registry of the deed by which the title passed 
out of < '. in 1*<i2. and did not therefore 
observe the deed creating the easement in 
favour of It. There was evidence, when at
tention was called to it, that II. had no 
separate wall, and the northern wall above 
ll.'s building could be seen : Held, that 
the continuance of illegal burdens on It's 
property since the fee had lieen acquired 
hv him. were, in law. fresh and distinct tres
passes against him. for which lie was entitled 
to recover damages, unless he was bound by 
the license or grant of C. That the deed 
creating the easement was an instrument re
quiring registration under the provisions of 
the Nova Scotia Registry Act. it. S. N. S.. 
4th ser.. c. 71». ss. and 10, and was defeated 
by the prior registration of the subsequent 
purchaser's conveyance for valuable consider
ation, and therefore from the date of the regis
tration of the conveyance from N. to 
the deed of grant to II. became void at law 
against F. and all those claiming title through 
him. That to defeat a registered deed there 
must be actual notice or fraud, and there was 
no actual notice given to It. in this case, such 
as to disentitle him to insist in equity on his 
legal priority acquired under the statute. 
Ho»» v. Ilunlcr. 7 S. C. It. 280.

Where the defendants in lh71, without 
authority, diverted a watercourse on certain 
land, and afterwards made compensation 
therefor to the then owner of the land, the 
plaintiff's predecessor in title :—Held, that Un
equitable easement thereby created in favour 
of the defendants was not valid against the 
registered deed of the plaintiff, a bon A tide 
purchaser for value without actual notice; 
the defendants having shewn no prescriptive 
right to divert the watercourse, and the di
version living wrongful as against tile plain
tiff. J'olton v. Canadian Pm-ific If. 11". Co., 
22 O. It. 'Ji4.

II. S. (>. 1877 e." 114. s. S.‘t. providing that 
no lien, charge, or interest atlecting land shall 
be valid as against a registered instrument 
executed by the same party, his heirs or 
assigns, is not restricted to interests derived 
under written instruments susceptible of 
registration, but applies to all interests. If 
the owner of land gives permission to the 
municipality to construct a drain through it, 
the municipality, after the work has been 
done, has an interest in the land to which the 
registry laws apply, whether the agreement 
conveys the property, creates an easement, or

is a mere license which has become irrevoc
able, and if there has been no by-law author
izing ill.- land f" be taken, such Interest is, 
under the section, invalid as against a regis
tered deed executed by an assignee of the 
owner, a purchaser for value without notice. 
Iluss v. Hunter. 7 S. <'. It. 280, distinguished. 
Judgment in 21 A. It. .'’.'.*5 affirmed. City of 
Toronto v. Jarvis, -ô S. V. It. 237.

Equitable Mort Rage — Memorandum 
Necessity for Hegistration.]—Where a mort 
gage was created by the deposit of title deeds, 
and the borrower signed a memorandum stat
ing the sum lent and times f. . repayment, and 
agreeing to execute a writing to enable the 
lender to transfer or control certain mortgages 
so deposited : Held, that this memorandum 
did not require registration to secure its prior
ity over a subsequently registered incum
brance, such memorandum not being, in the 
language of the Act, " a deed, conveyance, 
or assurance affecting lands." Harrison v. 
Anno nr, 11 Hr. 303.

Incumbrances - Priorities — Yo/icr.] 
Priority may be gained by means of prior re
gistration as between equitable incumbrances, 
but this priority will be defeated by notice. 
It» thune v. Cauleutt, 1 (Jr. 81.

13 & 14 Viet. c. <13 made no change in 
the rights of equitable incumbrancers. Mi 
Master v. Phipps, 5 Ur. 253.

Right to Purchase -Assignment—Pin 
chaser lor l nine. |—A lessee of the Canada 
Company, with a right to purchase, assigned 
his claim to the plaintiff, and afterwards, in 
fraud of the plaintiff, obtained a deed to him
self from the company, and conveyed to de
fendant. a bonft fide purchaser, without notice, 
who paid part of the purchase money, and re
gistered the deed to himself. The plaintiff 
omitted to register the assignment to him : 
Held, that defendant was entitled to hold 
the lands freed from any claim of the plain
tiff. Terrass v. McDonald, 5 Ur. 310.

Statute Action of. |- The With section of 
the Registry Act, 1805, which enacts that 
"no equitable lien, charge, or interest affect
ing land shall Is* deemed valid in any court 
in this Province after this Act shall come 
into operation, as against a registered in
strument executed by the same party, his 
heirs or assigns; and tacking shall not be 
allowed in any case to prevail against the 
provisions of this Act." is not retrospective. 
McDonald v. McDonald, 14 Ur. 133.

-------- Hffect of—Aotice.|—The Registry
Act of 1805 does not avoid a prior equity 
against a subsequent registered deed, where 
the latter was taken with notice. W. mort
gaged his land to S.. and afterwards sold 
and conveyed the equity of redemption to A. ; 
but by mutual mistake the land was so de
scribed in the conveyance to A. as to com
prise part only. A. sold and conveyed to S. 
by the same description. The plaintiff after
wards discovered the omission, procured W. to 
sell and convey the omitted portion to him. 
and filed a bill against S. for a conveyance 
thereof. It was proved that, before the sale 
to the plaintiff, W. had sold all he purchased 
to a. : Held, sufficient proof of that act i 
notice which is requisite in this class of case-. 
W igle v. Scttcrington, 10 Ur. 512.

R. S. O. 1877 c. 111. s. 81. declares that 
“no equitable lien, charge, or interest affect-
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ing liinrl “liaII he defined valid in any court 
in t!,i< Province after this Act shall come 
into op. ration as against a registered instru- 
iiii.i; i \.m ut. d liy tlie same party, his heirs 
or assigns:’’—Held, that this section does 

npl) to a case in which the party re- 
gi-n-ring sindi instrument has notice of the 
equitable lien, charge, or interest, even though 
tin- same has been created by parol. Rose v. 
/•if.. /. ic. I.'i S. It. Iî77. See X. C., sub 

ran kin V. Mr Faria ne, i) A. It. 429.

----- I! fleet of — Purchaser 1<>r Yulu<
without Xoticc—Mistake.]—Y.. being the 
owner of certain land, mortgaged it with other 

ilie M. P. R. So, leiv. by mortgage 
diiicd 1 Lilli July. 1873. registered 14th July. 
1s7::. Subsequently, being desirous of sell-

art and paying off tin- mortgage and 
getting a new loan, he, by an agreement in 
writing, arranged with tlm society to leave 
tlic mortgage standing, take a further loan 
of $7» hi. and have certain of the lands (of 
which the lot in question was part » released 
by the society. A second mortgage for the 
sT'in advitnee was prepared and executed, 
dated 1st February. 187.", registered 11th 
l . , miry. 1*75. which, by mistake, ns was 
alleged, included all the lands in the first 
mortgage : and a release dated 9th February, 
1*75. was duly executed by the society releas
ing the jot in question from the operation of 
the mortgage of 12th July. 1873, and was 
a Per wards registered 20th March. 1870. It., 
tin* plaintiff, being aware of the agreement, 
b unaware that the second mortgage in
haled the lot in question, which should have

I.... omitted, lent V. certain monevs. and took
"itgac. dated 21st May. 1877. registered 

full June. 1*77. to secure the payment thereof. 
The society assigned the second mortgage and 
al. moneys secured thereby to the defendants 
i" i — igument dated 1st March, issu, régis- 
t i 17th January. 1881. and by deed dated 
1- March. 1882, registered 2nd June. 18X11,

' otiveyed his equity of redemption to It. 
In in action by It. to correct the mistake 
by compelling the defendants to convey the 
'.ot in question to I'.:—Held, that the 

hint'd operation of It. S. <>. 1x77 <•. 111.
- <1. and It. S. (). 1877 e. 95, s. 8, formed 

, tnplete defence, and that the défend
ue-. is assigt..... of the mortgage for value,

ug the legal estate, might defend as pur- 
, t's for value without notice, and claim 

:i -o he protection of the Registry Act. as 
against the plaintiff, a subsequent purchaser 

1 1 "I'tgagit* from the original mortgagor. 
X' t*i!>:•■. that, even ns against the mortgagor, 
tlm ,h f.udants would also lie entitled to pre- 
vail. IS ridges v. Real I'.staio Loan and I fi
lm/,ire Co., 8 O. It. 493.

Effect of—Purchaser for Value 
vv ■ nt Xoticc—Statute of Limitations.]— 
1 Ix"i 1 the defendant's father bought for de

nt the land in question, and. in pursu- 
»’ ■ of his instructions, to prevent the de- 
' 1 oit disposing of the land, the deed, which

1, gistered. was made to defendant’s son 
M then about twelve years old. The de- 

i int and his family thereupon took posses- 
md lived there up to the time of this no
th.• defendant being assessed and paying 

i a M's. The family residence, with the 
a and orchard, which was fenced off from 

t of the land and comprised from two 
to :,,iir acres, was always deemed to he the 

' lint's special property, and lie had nl- 
c-m lusive possession thereof, with the

consent of the others. W. resided with his 
father for several years, and then went to the 
United State*., but returned in 1809. when he 
conveyed by deed in fee simple, which was re
gistered. to one II.. his step brother, who had 
full knowledge of all the facts and circum
stances. and who had been working the land 
on shares with the defendant and another. 
Defendant complained to him of the sale, 
and denied W.’s right to sell, whereupon it 
was arranged that things were to g<> on as 
before, and defendant was to have his share. 
II.. in 1870, and again in 1874. without the 
defendant's knowledge, mortgaged the land, 
by mortgages duly registered, to the plain
tiffs. who bad no notice or knowledge of anv 
of the circumstances, or of the defendant's 

ossession. In February. 1881. ejectment was 
rought by the plaintiffs :—Held, that the 

plaintiffs, iieing purchasers for value without 
notice, claiming under the registered paper 
title, were, under R. S. O. 1877 c. 111, s. SI, 
entitled to recover, except as to the house 
and plot, to which the defendant by his exclu
sive possession had acquired a title under the 
Statute of Limitations, Canada /’» rmanent
L. and S. Co. v. McKay, 32 U. I*. 51.

Surety—Equitable Charge.|—W. and his 
eon. XV. XX'., mortgaged separate parcels of 
land owned in severalty to the defendant com
pany for $4,000. with a proviso for releasing 
XX'. XX'.'s land on payment of $500, and the 
other parcels on payment of sums named. 
The covenant for payment was joint. XX". 
XX’. afterwards sold hi- land to J. XX'.. subject 
to the payment of $500 to the company. XX'. 
then mortgaged his land to the plaintiff, by 
an instrument which declared it subject to 
the company's mortgage, and the manner in 
which tin* $4.oco was distributed upon the 
lands. The various conveyances were regis
tered. It was proved that XX'. XX". was merely 
a surety for his father in tin* mortgage trans
act on with the company, but the plaintiff 
had no notice of this:—Held, that the plain
tiff's registered title prevailed over the equity 
of XX". XX'. to charge his father’s lands with 
tin* $5oo for which lie t XX'. XX'. 1 had made 
his land liable, and the land of the son was 
charged in favour of the plaintiff with the 
$500 and interest. Cray v. Rail. 23 (ir. 390, 
approved and followed. Core v. Ontario Loan 
and Debenture Co., 9 O. R. 230.

--------  Equitable Charge—Dower—Prior
ities.]—R. C. and J. (»., being the owners, 
subject to the dower of their mother. It., and 
an annuity in her favour, of certain lands, 
mortgaged them to one C. to secure advances 
made by him to them. It. knew of the mort
gage, and was asked, but refused to execute it. 
Subsequently It. c. and J. G. mortgaged tin* 
lands to M. to secure advances made by him. 
It. released all her claims for the purpose of 
this mortgage, but received no benefit from 
the advances. This mortgage was taken by
M. without any notice of the mortgage to ('.. 
and was registered before it. and gained prior
ity over it. Under this mortgage the lands 
were sold, and after payment of the claim 
of the plaintiffs a surplus remained, which 
R. claimed in priority to ('. :—Held, reversing 
the decision in l»i O. R. 321, that she was nor 
entitled to priority. The priority gained by 
M. by force of the Registry Act did not enure 
to her benefit, as she was not the purchaser 
or mortgagee, nor did that priority enure to 
her benefit ns surety by virtue of the doctrine 
of subrogation, because that doctrine could 
not be invoked to defeat the honest claims
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and superior equities of third persons. Mac- 
leu na n v. (ini it. Hi A. It. 224.

Held, reversing the judgment in Hi A. R. 
224. that the security for which the dower 
had Is'cn barred and tin* annuity released hav
ing been satisfied, the widow was entitled 
to the fund, as representing her interest in 
the land, in priority to C. Cray v. Coughlin, 
is s. c. it. .va.

Trust Vo/ice—Parol Evidence.] — In an 
action for the possession of lands under a 
mortgage by defendant's brother \\\, and the 
foreclosure thereof, the defendant claimed un
der a trust of the lands by W. in his favour : 
and also a title by possession. The trust was 
a parol one, namely, that W. should procure 
a release of the lands for defendant, who was 
then under age. front the Canada Company, 
the lease apparently containing a right of 
purchase : and should afterwards pay the 
purchase money and take the deed in his, 
W.'s, name, and hold it until defendant be
came well, when he was to transfer it to the 
defendant, lie having been ill at the time. The 
defendant paid the money for the lease and 
the purchase money for the land : Held, that 
the parol evidence was not sufficient to sup
port the trust ; but, iu any event, as the trust 
was to be enforced against W. and his gran
tees. it could not prevail against plaintiff's 
mortgage, it having been registered without 
notice of the trust. Bank of Montreal v.

mart. 14 O. R. 482.
fire Cooley v. Smith. 40 I*. C. II. f>43 : drey 

v. Hull. 23 (ir. 300; Johnston v. //> id. 20 Hr. 
203. yost.

ta i Actual Xotice of Unregistered Instru-

Effert of. | A. conveyed in fee t.i It. and 
died, and afterwards his heir conveyed the 
same land in fee to (whose deed was regis
tered before the deed to R. :—Held, that (Vs 
deed, being first registered, secured him the 
title, although lie had notice of the deed to 
It. hoe d. Pell v. Mitchcner. lira. 471.

-------- Court of Law—Time for Xotice.]—
The Registry Act of Ontario. 31 Viet. c. 
20, does not make notice effectual at law. 
but coniines the relief in equity to cases of 
actual notice. Ilondy v. For. 2Ô V. V. R. 04. 
Rut see the next case.

Held, that under the Registry Act of On
tario. 31 Viet. c. 20. the effect of actual no
tice is not confined to a court of equity, but 
is available in a court of law; and therefore 
a lion-registered deed is not defeated by a 
subsequent registered one. where before such 
registration the person claiming under it had 
actual notice of the prior conveyance. The 
last case as to this point, distinguished. Re
marks as to the obvious error in the statute.
s. 07, by which the notice is referred to the 
time of registration of the subsequent deed; 
so that a purchaser for value without notice 
of the prior deed might be defeated by notice 
of it between the time of getting his deed 
and registering it. Millar v. Smith. 20 (\ 1*. 
47.

--------  Timber.]—Mere notice of a pre
vious deed for the sale of growing timber will

i not. defeat a subsequent conveyance of the land, 
; if the latter he registered first. F.llis v. 

(irubb, 3 O. S. fill.
Semble, that standing timber is within the 

provisions of the registry laws ; and that the 
i purchaser of a right to cut the same is affect- 
j ed by notice of the conveyance front the 
! original owner and a mortgage back front his 

vendee. McLean v. Burton. 24 (ir. 134.
| --------  Unascertained Land.]—A registered

purchaser, buying with actual notice of an un
registered deed of an unascertained part of 
the land, takes subject to whatever such deed 
conveyed ; and. if lie chooses to purchase with
out proper inquiries as to its contents, his 
erroneous supposition as to the land thereby 
conveyed, or his ignorance of the names of 
all the persons interested under the deed, does 
not vary the case. Severn v. Mcl.eUun. Ill 
Or. 220.

--------  Fnpatcnted Land.] — Express no
tice of an unregistered assignment of un
patented land has the same effect as like 
notice of an unregistered conveyance after 

! patent issued, doff v. Lister. 13 (ir. 40tl. 
S. (’.. 14 (ir. 4M.

Evidence of. |—To postpone a registered 
title on the ground of notice of a deed having 
been previously executed though not register
ed, the evidence of notice must be quite satis
factory and distinct. Hollywood v. Waters, 
fi (ir. 329.

To postpone a deed which has acquired 
nrlority over an earlier conveyance by regis
tration. actual notice, sufficient to make the 
conduct of the subsequent purchaser in taking 
and registering his conveyance fraudulent, is 
indispensable. At ir Brunswick H. IV. Co. 
v. Kelly. 2fi S. (’. It. 341.

--------  Misleading Communication to Pur
chaser.]—A testator by his will directed his 
executors to pay his widow an annuity for 
the support and maintenance of one of his 
sons until In* became of age : and he also 
directed that if there were not sufficient funds 

i therefor, it was to be a charge on separate 
parcels of land severally devised to three of his 
other sons. There were sufficient funds in the 
executors" hands for the payment of the an
nuity, but by an agreement, for valuable con
sideration. made between the widow and the 
devisees of the lands, it was agreed that the 
annuity should not be paid out of the moneys 
but should be a charge upon the lands, the 
intention being that the moneys should he 
kept in hand for the payment of a legacy pay
able to the first named son ou his attaining 
his majority. This agreement was not regis- 

j tered. A sale was subsequently made by one 
of the sons of the parcel of land devised to 
him, the purchaser being informed as to nti 
agreement having been entered into with refer
ence to the annuity, but being at the same 
time told that it in no way affected the land, 
merely creating a personal obligation to pay 
the annuity, and he made no further inquiry 
with regard to it ;—Held, that the purchaser 
could not he deemed to have purchased the 
land with actual notice of the contents of 
llie agreement so as to be affected thereby. 
Coolidge v. Sclson. 31 O. R. fi4fi.

Repudiation of Unregistered Deed. ]
—Lease.]—S. S„ the owner of certain land,
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agreed to convey the same to his son T. S.. on 
liis imying rertain moneys for S. 8.. and forth- 
witli iminting u life-lease thereof to S. 8. 
and his wife. The conveyance and lease 
were accordingly executed. The latter, con
taining. amongst others, covenants to he per
formed by the lessees, was executed by T. S. 
iitid S. 8." but not by the wife. The lease was 
put nii registry, but not the deed, which was 
proved to have been destroyed. Subsequently 
s s and T. s. joined in n mortgage of the 
land to the plaintiff, which was registered. 
Tin* plaintiff, on inquiries made by him on 
finding the lease on record, obtained actual 
notin' of the deed to T. 8., but did not deem 
it of any importance, believing the transaction 
to have fallen through, in consequence, as 
lie understood, of the wife's repudiation dur
ing her husband's lifetime of the lease, and 
ilie destruction of the deed. After the death 
of S. S. the wife asserted lier right to the 
life lease, and held possession of the land ; 
and on the plaintiff bringing ejectment she 
defended in such right :—Held, that the plain- 
tiff could not claim by reason of the non
registration of T. S.’s deed and the registra
tion of tlie plaintiff's mortgage, because, as he
had actual notice of such prior deed, the
Registry Act would not apply : hut. even if 
applicable, the plaintiff was bound by the 
prior registration of the life lease. Hritton 
\ l\ iii;iht. 21) ('. P. 5*17.

Want of Notice—Declaration of Priority
Id!lht to.]—Held, following Truesdale v. 

Cook. IS (Jr. 532. and Dynes v. Bales. 25 Gr. 
503, that the grantee in a subsequent convey
ance. registered Itefore the registry of a previ- 

conveyance from the same grantor, of 
which the grantee had no actual notice, could 
maintain an action to have the subsequent 
i ovvoyance declared entitled to priority over 
the previous conveyance, and that the court 
had power so to order upon such terms as 
seemed just, ll'ci'r v. \int/ara Grape Co., 11 
u It. 700.

Nii Pcterkin v. .1/cFurlane. 4 A. It. 25.

(bl Un Possession.

Adverse Claimant—Actual .Votire.] — In 
ti e ease of a registered title, actual notice of 
the title of an adverse claimant is required to 
elle, i iIn- grantee holding under a registered 
I"-!minent. The mere fact that such adverse 
• luimnnt is in actual possession of the land 
- not sufficient notice; nor will it lie actual 

notice if the grantee is aware of the fact that
■....... other than his grantor is in posses-
' "ii. Hoc v. Uradcn. 24 Gr. 580.

Owner of Equitable Interest. | — In
1 i'-' "f an unregistered interest of a date ante
cedent to the Registry Act of 18*15. and not 

1 1 aided upon a deed or conveyance which 
w .i- capable of registration, constructive notice 

sufficient against a subsequent registered 
1 • yuiive ; and possession of the property 

!" ih«- person having such unregistered inter- 
' i-1 sufficient constructive notice for this

If oof* v. I In nk nf Itntixli North 
.1 mi rica. 15 Gr. 308.

I lu- plaintiff’s brother bought certain lands 
" i "V. and put lier in possession thereof, but 

i 'awards obtained the patent therefor in his 
name, a ml procured incumbrances to be 

created thereon, which were duly registered :

—Held, that the equitable interest of the 
plaintiff could not prevail against the title of 
tlie incumbrancers, possession not being such
not!........f title as will affect the right of a
person claiming under a registered conveyance. 
Bell v. Walker. 20 (Jr. 558 (post ten. ap
proved of. Section *1*1 of tlie Registry Act of 
18*15. and s. *18 of the Registry Act of 18*18. 
considered. Grey v. Hull. 23 (Jr. 300.

In ejectment it appeared that M.. owning 
the land in question, conveyed it in 1852 to 
w. .1. M.. who in the same year mortgaged to 
tlie Trust and Iymn Co. They, in 1858. con
veyed to W.. who in 1850 mortgaged it again 
to them, and in 18*50 they conveyed to C., who 
devised it to the plaintiffs. All these convey
ances were duly registered. Both W. J. M. 
and W. were acting as trustees or agents for 
M. For tlie defence it was shewn that M., 
in 1852, orally agreed to sell tlie land to one 
I*. S.. who paid the purchase money and took 
possession as a purchaser. In 1850 he re
ceived a bond from If. to convey to him in 
two months, but he never obtained a con
veyance, and the bond was never registered, 
nor could it be under tlie registry law when 
it was given. He died in 1850, and his wife 
and children, the defendants, had continued 
to hold possession ever since. C., when lie 
purchased in 18*it), had notice of such posses
sion :—Held, following the previous case, tlie 
last decision in chancery, though opposed to 
earlier cases, that knowledge of tlie possession 
held by the plaintiffs, having an equitable in
terest. was not sufficient to affect the regis
tered title, and that tlie plaintiffs therefore 
were entitled to recover; but a new trial was 
granted, with costs to abide the event, to 
enable defendants to shew, if possible, that 
C. in fact bought subject to M.’s equity of 
redemption. Cooley v. Smith. 40 U. 0. R. 
543.

The relationship arising out of an agree
ment for tlie sale of land on payment of the 
purchase money and the taking of possession 
by tlie purchaser is that of trustee and cestui 
que trust, and, as tlie former lias no effective 
right of entry, tlie Statute of Limitations does 
not apply in favour of tlie possession of the 
cestui que trust. Tlie principle of tlie decision 
in Warren v. Murray, [ 181*41 2 G. R. *148, 
applied. A mortgagee from tlie trustee under 
the above circumstances, who takes and regis
ters his mortgage in ignorance that any one
other than the mortgagor ia in occupation of 
the land, and without notice, actual or con
structive, of any equitable right of tlie cestui 
que trust, is entitled to set up the Registry 
Act, which is retrospective, and to plead it, if 
it is necessary to do so. Bell v. Walker, 20 
Gr. 558, and Grey v. Ball. 23 Gr. 31H*. fol
lowed. Hiiildiny and Loan Association v. 
Puups, 27 O. It. 470.

Prior Purchaser—./oin t Possession with 
Vendor.]—Where a father and son lived to
gether on certain land of the father, and con
tinued to do so after a conveyance by the 
father to tlie son :—Held, that tlie son's pos
session after tlie conveyance, did not affect 
a subsequent purchaser from the fat lier. 
Possession is not such notice as, under the 
Registry Act. 31 Viet. c. 2o (().). postpones 
a registered deed to the prior unregistered title 
of tlie party to such possession. Sherhuneau 
v. Jeffs. 15 Gr. 574.

See Co ye v. Crichton, 30 O. It. *103, post 
(c).
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--------  Registered Title.]—The possession
of an estate by the first, but unregistered, 
purchaser from a registered owner, is not of 
itself notice to a subsequent purchaser. 
Water» v. shade, 2 Gr. 457.

--------  Unregistered Title. 1 — The plaintiff
purchased land from .1.. who had purchased 
from < !.. no conveyance having been made to 
J. by G.. who afterwards conveyed to T.. a 
son of the plaintiff, who mortgaged the 
property and represented it as his own : the 
plaintiff being all the while in possession. 
The title was not a registered one :—Held, 
that the mortgagees were affected with notice 
of plaintiff's title by reason of his possession, 
although there was no pretence of actual 
notice to them : and they having omitted to 
set up the registry laws ns a defence, liberty 
was given them to apply for leave to do so. if 
so advised. The rule that possession is notice 
of the title of the party so in possession con
sidered and acted on. Urea v. t'oueher, 15 
Gr. 41».

(ft Hii Registration.
| See K. S. O. 1S77 «• 111. s. 7S. and R. S. 

O. 1807 c. 15»;. SS. 44. 92.1
35 Geo. III. c. 5.|—Under 35 Geo. III. c. 

5. registration was not notice in this country. 
A'tiret v. Commercial Hank, 1 Ur. lût», 1 K. & 
A. 240.

fit was made notice by 13 & 14 Viet. c. 03. 
s. 8.]

13 & 14 Viet. c. 63 Innovent Pu rehas- 
er. |—Semble, under the facts stated in this 
case, that the fact of S. having been an inno
cent purchaser at a time when registration 
was not notice, would have afforded a good 
ground of defence if it had been taken by the 
answer. Kay v. Wilson, 24 Gr. 212.

C. S. U. C. c. 89 1pplieation of— \lort-
gag> - I npatented l.ands.|—Under ( '. S. U. 
C. c. 80. registration is notice of all instru
ments registered before, as well as since, regis
tration was made notice. Since that Act. 
registration of a mortgage of unpatented lands 
under s Viet. c. 8. s. 0. is notice to subsequent 
purchasers, whether the patent has issued un
der or without a decision of the heir and 
devisee commissioners. I once v. Cummings, 
13 Gr. 25.

Duty to Search. | — The principle upon 
which the Registry Act proceeds is. that a 
person acquiring land ought to see whether 
there is anything registered against the land 
he is about to acquire, and that he Is assumed 
to search the registry for that purpose; but 
this does not apply to one who is not ac
quiring. but parting with, an interest in land, 
and registration is not notice in such a case. 
Trust and Loan Co. v. Shaw, 10 Gr. 440.

Equitable Interest —Assignment—Joint 
Possession with Assignors—Mortgage.']—The 
plaintiff's father, being in possession of a farm 
under an unregistered agreement for the sale 
thereof to him. assigned the agreement and 
all his interest thereunder by way of security 
to one who gave a bond to reassign upon re
payment of a small sum advanced. Neither 
the assignment nor the bond was registered. 
The money was repaid, but there was no re
assignment. Subsequently, on the 3rd April,

1S8»5. the father assigned all his interest in 
the land to the plaintiff for valuable consider
ation. the plaintiff having no notice or know
ledge of the previous assignment. This assign
ment was duly registered. The plaintiff lived 
on the farm with his father and mother, whom 
he had covenanted to maintain during their 
lives, until Julv. 1888. when he went away, 
leaving his parents on the farm, with no 
definite agreement or understanding, but with 
the expectation, ns he said, that they would 
reuiuiu on the place and make the last two 
payments under the original agreement, and 
that when this was done the place would he 
his. In February, 1891, the father mortgaged 
the land to the person who bad made the 
first advance, to secure a larger sum. and the 
mortgage deed was registered. A few days 
later the original vendor conveyed the land to 
the father, the purchase money having been 
paid in full, and the conveyance was reeC 
tered. In February. 1892, the mortgagee died. 
In September. 1893. the plaintiff's father con
veyed the land absolutely to the administrator 
of the mortgagee's estate, and this conveyance 
was also registered :—Held, that the assign
ment to the plaintiff in 188»5 gave him an 
equitable estate in fee and the right to posses
sion, and after its execution, the father and 
son both being on the place, the possession 
would be attributed to the son. 2. That the 
registration of that assignment constituted 
notice to the mortgagee, and the mortgage did 
not affect the plaintiff's title or right to 
possession. Cope v. Crichton, 30 O. R. 003.

Indian Lands Mortgage before l‘atcnt.\ 
—A patent of Indian lands was obtained by 
the patentee by virtue of his title under cer 
tain assignments from the original locatee, 
duly registered in the Indian Department, 
and it appeared that certain prior assignees 
from the locatee had executed a mortgage on 
the lands to the plaintiff, of which the pa
tentee had no actual notice, neither the assign
ment to the mortgagors nor the mortgage 
having been registered in the department, 
though the mortgage was registered in the 
county registry office ; and the plaintiff now 
sought to foreclose his mortgage : Held, that 
the patentee was entitled to priority over the 
mortgage to the extent of the moneys paid for 
obtaining the patent, and that the registration 
of the mortgage in the county registry office 
was not notice to him. Rc Reed v. 11 tison. 25 
O. R. 552.

Infant—Conveyance by — Representation 
as to lye.]—A married woman, while yet 
under twenty-one years of age. but represent
ing herself to be of full age. conveyed land to 
a bonfl fide purchaser for value, and the con
veyance was duly registered. After attaining 
majority, the married woman and her hus
band joined in a voluntary deed to another 
person as trustee for her. and he subsequently 
sold the land, and his vendee (on the same 
day l created a mortgage thereon :—Held, that 
the married woman, notwithstanding her non
age. was bound by her representations as rj 
her being of age ; and that the other parties, 
having acquired their interests with full know
ledge of the existence of the deed by her to the 
purchaser, and after the registration thereof, 
took subject to all the rights of the purchaser. 
Bennetto v. Holden, 21 Gr. 222.

Life Tenant — Conveyance by — Acquit» 
cenec of Remainderman Equitable Interest ] 
—By a deed duly executed and registered, 
lands with a water frontage were vested in a
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man for lift—remainder to his son in fee. 
The deed contained an agreement or stipula
tion that neither partv should he at liberty to 
dispose of nr incumber the property in any 
xvnv without the consent of the other. The 
father, with the knowledge, hut without the 

ont. f hi* eon. sold portions of the water 
frontage, and the purchaser, with the know- 
lodge of the son. improved thereon. After the 
death of the father the son sold and conveyed 
the lands, including the whole water frontage, 
t.t \\\, whereupon a hill was filed by the ven
dee under the father against the son and W., 
claiming absolutely the part of the water 
frontage which had been conveyed by the 
father, on the ground of acquiescence by the 
s,,n. ;uiid that W. had notice of the plaintiff’s 
interest: Held, that the registration of the 
deed under which the father and son claimed 
was actual notice of the son’s title, and that 
hi® acquiescence or lying by could not affect 
hie interest, but at most could only he con
strued into a consent by him to the sale by 
the father of his own interest : and semble, 
that under the circumstances, if even regis
tration were not actual notice, the acquies
cence would not hind his reversionary in
terest : and that, even if the plaintiff had 
acquired any equitable interest arising out of 
such acquiescence, he could not enforce it 
against W. without proving actual notice to 
him of such equitable interest. Betl v. 
It aller. 20 Hr. 559.

Mistake in Description — Xotiee of 
Claim. I The owner of two town loti, 26 ana 
20. sold n portion of 20 to one P.. hut by 
mistake the description in the deed was such 
as at law to pass the whole lot. Tie subse-
■ m-ntlv sold lot 25. and all of lo* 20 not he- 
fiire sold to I*., to the plaintiff, and the deed 
thereof was duly registered. Subsequently to 
such registration, defendant obtained a con
veyance from I\, the description of the land 
being the same as in the deed to I*. :—Held. 
;i.ai the registration of the plaintiff's deed 
was notice to defendant of the plaintiff’s claim 
in that part of lot 20 not sold to P., and that 
tin- plaintiff was entitled to a reconveyance 
thereof. //a gnes v. (Sillen, 21 fir. 15.

Mortgage — Assignment of — Pleading—
■ "M- B., being the owner <>f lot A., 

mortgaged the same to C„ who assigned the 
-ccurity to J„ covenanting for the payment of 
'lie mortgage money, which assignment was
duly registered. Afterwards B. agreed with 
W . the owner of lot B.. to exchange proper- 
' iv'. R. undertaking to have his mortgage to 
1 ■ i atisfcrml from lot A. to lot B.. to which
I ' assented, not informing either of them of 
tli" assignment. f\. who xvas a solicitor, was 
employed by both parties to prepare the 
— 'ial conveyances, including the mortgage

IV to himself on the newly acquired 
!"'"licfty. No mention was made or produc-
■ a demanded of the first mortgage, which

d undischarged. R. paid off and oh- 
med from C. a discharge of the new mort- 

•■n hv him on lot R. : and C. paid the 
a ; i"<r to J. for several years, when he made 
d‘ i t. and the plaintiffs, the representatives

n applied to B., when lie. for the first
t ". was made aware of the assignment :—
II ilait the payments so mode by R. to 
t ! ni not the effect of discharging the mort- 
giuv on lot A., and that the plaintiffs were

vd to a foreclosure. Held, also, that 
'' "a*1 affected with notice of the assign-

■' the registration : and with construc- 
" notice, by his omission to inquire for the

mortgage. Held. also, that it was not neces
sary to set up the registration of the assign
ment in the hill in order to prove notice : 
and that, if necessary, an amendment should 
have lteen allowed under the A. J. Act, 1873. 
s. 00. (iilli land v. 11 adsworth, 1 A. R. 82. 
8’. t\. 23 Hr. 547.

--------- Balance of Purchase Money—Estop
pel.]—See McMillan v. Munro, 23 A. R. 288.

---------  Further Ad ramies — Subsequent
Mortgage. |—After purchasing land under an 
agreement which provided that $2.0nu of the 
purchase money was to ho secured by mort
gage subsequent to a building loan not exceed
ing .$12.000. the purchaser executed a build
ing mortgage to a loan company for $11.500. 
which was at once registered, hut only part 
of that sum was then advanced. The plain
tiff. who had succeeded to the rights <>f tin- 
vendor under the above agreement, then regis
tered her mortgage for $2,000, and claimed 
priority over subsequent advances made by the 
loan company under their mortgage, but with
out actual notice of the nlaintiff's mortgage, 
or of the terms of the agreement for the sale 
of the land : -Held, that the plaintiff was not 
entitled to the priority claimed by her. I>eci- 
aion in -1 < >. ii 426 reversed. The further
advances were made upon a mortgage provid
ing for such advances, and to secure which 
the legal estate had been conveyed, and equity 
ns well ns law protected the first mortgage so 
advantageously placed, as against i he subse
quent mortgage, even though registered, 
where notice had not ns a fact been communi
cated to the first mortgagee respecting the 
subsequent instrument, and the Registry Act 
did not apply. Pierce v. Canada Permanent 
Loan and Savings Co.. 25 O. R. (»71. Affirm
ed by the court of appeal. 23 A. It. 510.

See R. S. O. 1807 c. 136, s. 90.

---------  Several Parcels — Rights of Pur
chasers.}—Several parcels of land were pm- 
braced In one mortgage. Subsequently the 
mortgagor fXivther mortgaged some of them 
to the plaintiffs, with the usual mortgagor’s 
covenants. He afterwards conveyed another 
parcel to S.. who, when he took his convey
ance. was not aware of the plaintiffs' mort
gage, but it was registered against the parcels 
embraced in it. though not against the other 
parcels :—Held, that the registration of the

rior mortgage against the parcel bought by
. was notice to him of the right of persons 

who purchased oilier parcels before he pur
chased, to throw the mortgage upon his parcel, 
and that S. was affected with notice of the 
plaintiff’s mortgage, and the right it conferred. 
Clark v. Bogart. 27 Hr. 450.

Neglect to Search — Discharge of Mort
gage—Subrogation.]—The plaintiff registered 
a lien against certain lands. On the day be
fore such recistration the defendant, an in
tending purchaser, had searched the registry 
office and found only two incumbrances regis- 
tered against the property. Shortly after
wards the defendant completed his pur
chase. ami. having paid off the two 
incumbrances, registered discharges thereof 
with his deed of purchase, but. as he 
did not make any further search, he 
did not discover the plaintiff's lien :—Held, 
that the defendant was entitled to stand in the 
place of the incumbrancers whom he had paid 
off. and to priority over the plaintiff's lien. 
The Registry Act does not preclude inquiry ns 
to whet iter there was knowledge in fact : and
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tin* court wns not compelled ns a conclusion of 
law to -ay that the defendant had notice of 
what lie wns doing, and so could not plead 
mistake. Brown \. McLean, is O. It. 638, 
specially considered. .1 bell v. Morrison. 1'.i o. 
It. Util).

See Menzies v. I\ennedg. 23 (if. 3tW : ,1/cr- 
chants Haul; v. Morrison, IS (Jr. 3*2. lit Gr. 
1 : It il hi v. ! touillas, 5 A. K. *13; Platt v. 
Grand Trunk If. IV. Co.. 12 U. It. lilt.

(d i Constructive Mot ice.
Bona Fides. | — Constructive notice is in

sufficient in any casejn postpone a registered | 
conveyance executed bout! tide. Ferrass v. I 
Mcltonald, 6 (Jr. 310.

Circumstances for Inquiry. | — Such 
circumstances as are sufficient notice to put 
a party upon inquiry, will not prevail over 
a registered title. Soden v. Stevens, 1 (ir. 
346.

Insufficiency — Itefcet in Siibsrtjucnt In
dorsement,] It. and wife, after executing a 
mortgage in favour of 1>.. conveyed the 
premises comprised therein to J., subject to 
the mortgage, which was referred to in the 
conveyance, as also in the memorial thereof 
registered. After the registration of this con
veyance. .1, and his wife executed a quit claim 
deed of the premises to the wife of 1$. A 
mortgage was subsequently made in favour of 
S., which was signed and sealed by II. and his I 
wife, but she was the only granting party ! 
named therein, and the same was registered 
before the mortgage to 1». : Held, that con- . 
structive notice of the mortgage to I>. was the 
most that could have been imputed to S.. 
which was insufficient to postpone a prior 
registration ; but that his mortgage was 
wholly inoperative in consequence of B. not 
being named as a granting party therein. 
Foster v. Beall, 13 Gr. 244.

-------- - Instrument Capable of Itegistra-
tion. |- The court of chancery in this country 
having frequently held constructive notice of 
an unregistered interest to be insufficient, j 
where such unregistered interest was founded I 
on an instrument capable of registration, and 
the want of actual notice was not wilful or 
fraudulent, this rule will continue to be acted I 
on until the different doctrine lately held in | 
England and Ireland, is adopted in appeal, 
either in England or here. Moore v. Bank of 
British Aorth America. 15 Gr. 308.

Sufficiency — Fraud.\ — Where the re
gistered owner of land had parted with his j 
interest therein by an unregistered deed, a 
person who afterwards fraudulently look and 
registered a conveyance from such registered 
owner, prior to the Registry Act of 1865. 
knowing or lielieving that his grantor bad i 
parted with his interest, wns held not entitled 
to priority over the true owner, though lie did 
not know, or had no correct information, who I 
the true owner was. McLennan v. McDonald, I 
18 Gr. 502.

(ei Other Cases.

Execution Creditor. | — An execution 
creditor does not occupy as favourable a posi
tion under the Registry Act as n purchaser

for value without notice: and he may be de
feated by a deed made before, though register
ed after, the lodging of the execution in the 
hands of the sheriff. Bussell v. Bussell 
Gr. 410.

Purchaser for Value without Notice
Fraud. | Where a subsequent deed was 

registered first, a prior one from the same per
son was hehl fraudulent and void, although 
its registration had been prevented by the 
fraud of the subsequent purchaser, lie having 
in the meantime conveyed in a third party for 
a valuable consideration without notice. I toe 
</. Kellis v. Matlock, - O, s. 487.

Vendee under Sheriff's Sale.] -I [eld. 
that a purchaser for value with a registered 
title under a sheriff's sale of A.'s interest in 
land, was entitled to prevail against a non- 
registered conveyance made by A. prior to 
such sale. Brui/cre v. Knox. 8 ('. 1’. 520.

3. Particular Instruments.

(at Conveganccs of Uroicina Timber.

Application of Act. | A conveyance or 
devise of growing timber i< within the Reg
istry Act. Fit is v. (irulili. 3 O. S. 611. A],-
proved in Ferguson v. Uill, 11 !'.('. It. 53ti.

The plaintiff and W. entered into an agree
ment. by which the plaintiff was to make ad
vances upon certain conditions to W., to 
enable him to draw out. and to make and get 
to market, a quantity of timber. It was 
agreed that the timber then made, and all that 
might thereafter lie made, should be delivered 
to the plaintiff as security, and in proof of 
such delivery should be marked as specified, 
and that it should Is* rafted to market under 
W.'s directions. The timber was seised under 
an execution by the defendant ns sheriff : and 
the plaintiff, claiming under this deed, re
plevied :—Held, that the statute requiring reg
istration could apply only to that part of the 
timber in existence, as timber, and owned by 
W. at the execution of the instrument, but 
that it clearly applied to that portion, and 
therefore for want of registration the deed 
must be held void altogether : but. at all 
events, it could have operated to pass only 
that part of the timber which was made and 
capable of delivery at the time of the execu
tion. and such as. being made afterwards, was 
delivered to the plaintiff and marked for him. 
Short v. Button, 12 U. C. R. 79.

Semble, that standing timber is within the 
provisions of the registry laws : and that the 
purchaser of the right to cut the same Is 
affected with notice of the conveyance from 
the original owner and a mortgage back from 
his vendee. McLean v. Burton, 24 Gr. 134.

(hi Mortgages.

Consideration Variance from Proviso 
for Redemption—Mot ice.]—The holder of 
• • oral promissory notes applied to the plain
tiff to indorse the same for his accommoda
tion. which he did on the promise of the 
holder to execute a mortgage on certain lands 
to one L„ to whom he was indebted in $1.200 
on account of the purchase money of these
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lands, securing the payment thereof, as also I 
of tin- notes. The consideration expressed in 
liie mortgage was $ 1 ,-i m I only, but the pro
viso for redemption embraced the notes as well j 

- tli.- Sl.'J'Ni. I,. also indorsed the notes, and 
mi maturity retired them, and the plaintiff.

Mid !.. the amount of the notes, ob
tained fn-m him an assignment of the mort
gage : -Held, ( 1) that the transactions rend
ered I,, and the plaintiff in effect eo-sureties, 
and that the plaintiff was entitled to the 
ileiiefit "f the security held by L. by way of 
i11-b-iihiit\ : and (2i that the plaintiff was 
entitled to enforce tlio mortgage against the 
purchaser who took his conveyance after 
searching the registry office, and upon the as- 
suranee that the mortgage was made to secure 

only. Mcmies v. Kennedy, 23 (»r. 3U0.
Power of Sale—Prior Conveyance.]— ' 

Held, that the prior registration of a mort
gage with a power of sale enabled the mort- 
iMgi't*. in the proper exercise of such power. 
t.> -ell free from the claim of a purchaser un
der a prior unregistered conveyance. Daniels 
v. Davidson, 0 (Jr. 173.

Registration before Delivery —licne- 
fieiari's 1 ssiynce for Valin . |—Where a per- 
siin executed a mortgage and had it registered,
I.ut did not. for some time, give it to the mort
gagee. and this security was afterwards sold 
in a third person who was not aware of the 
fai ls, it was held entitled to priority over an
other mortgage previously executed, but not 
ri'iii-iered till after the other security had been 
leL'i-iereii. although registered before the other • 
l id been delivered to the mortgagee. Mort
gage In ld good in tlie hands of an assignee for | 
value without notice, though the persons for J 
i\ 11MM* benefit it was given were not named 
in it or shewn by any writing. Muir v. Dun- j 
ml. 11 Ur. 85.

Subsequent Mortgagee — Insufficient
I"* ml. |- A subsequent mortgagee who 

1 a! not actual notice Held, not hound by 
il-' registration of a prior mortgage, the me- 
iiiniial of which insufficiently described the 
I'Hmises. IDid v. Whitehead, 1U Gr. 44(5.

See McMillan v. Munro, 25 A. It. 288.

(c) Plans.

Dedication of Lanes.|—The registration 
"f a plan of n subdivision of n town lot. and 
'ii!'■< made in accordance with it. do not con- 
■" nn- a dedication of the lanes thereon to 

public. In re Morton and City of St. 
Ihm„a„, <; A. It. 323.

Dedication of Public Square -Muni- 
1 '«riionition—Closing up.]—A niuni- 
i 1 "i pnraiion laying out a square or park, 

on land acquired by them untrammelled by 
| i'i a' in its disposal, may deal with it 

1 • manner authorized h.v s. .'00 of the 
'! ipal Act. H. S. O. 1877. e. 174. at 
• ’ xxhere no private rights have been ai- 

i d in consequence of their action : hut 
s° deal with lands dedicated by 

■ u-r for a special purpose, which case is 
1 I fur by s. 407. Whether the dedi- 

i i^,s only from the act of the owner, 
\press grant, the municipality must nc- 

’• : nt all. for tlie purpose indicated. The 
"f land dedicated to the public a square

by tiling n plan upon which xvere the words.
" Square to remain always free from any erec
tion or obstruction —Held, that tin- muni
cipality had no power to close up part there
of, and to dispose of it to trustees of a church.
/»1 rc Peck and Toun of Galt, 4t! U. C. R.

Effect of Registration -Absence of ( < r- 
tifieate—Description.] — Though a plan not 
certified as required by the Registre Act. It.
S. <l. 1877 c. 111. s. M2, s.-s. 2. has. even 
xvhen deposited in the registry office, no 
effect under the registry law, yet in a deed 
reference may lie made to it, ns it may to 
any other document in the registry office or 
elsewhere, for tlie description or designation 
of a lot. Ferguson v. Winsor, 10 O. R. 13. 
See S. C., 11 O. R. 88.

Obligation to Register Reference to. 
in Deed.]—M. xvas owner of the east half of 
a certain lot of land. In 1872 lie employed 
one S. to draw a plan of a portion of tin- 
lot, and S. drew a plan upon which some 
lots were lettered and others numbered. 
The land in question was marked on the 
plan as " The Parsonage." hut was neither 
numbered nor lettered. The plan so marked 
was never registered. In 1N74 M. mortgaged 
to B., one of tlie defendants, tlie said half 
lot, " reserving thereout lots numbered from 
1 to 181, both inclusive, as shewn un a 
plan made by S„ and dated 1K72 and 
during negotiations for tin- loan XI. left a 
lithographed copy of the plan in B.’s posses
sion. B. registered tin- mortgage, hut took 
no steps to register the plan. Subsequently 
M. altered his plan by running a street 
through lots KM» and 115. and transferred the 
number 100 to the parsonage lot. The date 
of the plan remained as 1872, and M. then 
registered it in its altered state. In 1870 M. 
applied i" the plaintiff for a loan of $600 upon 
lot 100, or the parsonage lot. An abstract 
xvas obtained by the plaintiff from the regis
trar. front which the prior mortgage from M. 
to 1». xvas omitted, the registrar considering 
that, inasmuch as lots 1 to 181 inclusive were 
excepted from B.’s mortgage, the property in 
ciii-siiu-i xvas not affected by it. A mortgage 
was then made by M. to the plaintiff. 
In ejectment by plaintiff against B. :—Held, 
that defendant’s title must prevail ; that no 
obligation was vast upon B. under the regis
try laws or otherwise to register the plan, 
xvhich xvas only referred to in describing 
the reservations front the mortgage. (2) That 
B.’s title xvas complete by registration of his 
mortgage on the township lot. (3) That if 
front any cause tlie exception or reservation 
from the property mentioned in B.’s mortgage 
proved abortive or ineffectual, B. was en
titled to the excepted portion also. Muttlcbury 
v. Amy. 44 V. C\ R. 355.

Person Registering: — Assignee — 
Amendment.]- Held, reversing the judgment 
in 11 (>. It. 274. that the status of C., as a 
person, or tlie assignee of a person, who regis
tered n plan, was a question of law and fact 
combined for the county Judge to determine 
upon t’.’s application to him, under R. S. O. 
1877 e. 111. s. 84, to amend the plan, and 
that his decision xvas not examinable in prohi
bition. Semble, a person not the owner of 
the property may register n plan, and al
though this would he at the time a futile pro
ceeding, yet if lie afterwards became the owner 
of tlie property and adopted the plan, he
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would lie entitled under the Act to have it 
amended. re Chisholm and Town of Oak- 
villi, 12 A. 11. 225.

Hit Scvilt v. McMarray. 14 A. H. 12Ü.

4 d • Sheriffs' Deeds.

Application of Act.|—The Registry Art. 
D Viet. c. 34, applied to sheriffs’ deeds to pur
chasers at sheriffs’ sales. Dm d. linn nun v. 
O Weill. 4 U. C. It. 8. See \\ ulus v. Shade, 
2 Ur. 457.

Conveyance after Sale—Priority of 
Di rent ion. I—A.'s land was sold under execu
tion in 1843, hut the sheriff did not execute a 
deed to the purchaser until 1853. In 1852 
A. conveyed to one C„ who conveyed to the 
plaintiff. The last two deeds were registered, 
hut that from the sheriff was not -Held, 
that the prior registry of the plaintiff's title 
could not defeat the sheriff's deed, for the 
lands were bound by the execution and sale, 
and therefore out of A.'s power to convey. 
Burnham v. Duly, 11 lC. It. 211. See 
Smith v. Brown, 14 U. (J. It. 12.

Married Woman—.Sale of Husband's In
terest.]—\ mortgage by husband and wife 
of tin wife's lands was registered without any 
examination of the wife, as required by the 
statute. The sheriff afterwards sold and con
veyed the husband's interest in the lands un
der a li. fa. : and the deed to the purchaser 
was registered after the re-execution of the 
mortgage, and the due acknowledgment by the 
wile, which mortgage, however, was not re- 
iegistcrod after sueli re-execution and acknowl
edgment :—Held, that the interest of the hus
band in the land passed to the purchaser under 
the sheriff's deed, to the exclusion of the 
mortgage. Moffat v. Grover, 4 C. 1*. 402.

Territories Real Property Act —Pri
orities.]—The provisions of s. 1)4 of the Ter
ritories Real Property Act II. S. C. c. 51, as 
amended by 51 Viet. c. 20 (D.), do not dis
place the rule of law that an execution credit
or can only sell the real estate of his debtor 
subject to the charges, liens, and equities to 
which the same was subject in the hands of 
the execution debtor, and do not give the exe
cution creditor anv superiority of title over 
I i ior unregistered transferees, but merely pro
tect the lands from intermediate sales and dis
positions of the execution debtor. If the 
sheriff sells, the purchaser, by priority of 
registration of the sheriff’s deed, would under 
the Act takes priority over previous unregis
tered transfers. Jellett v. Wilkie, Jellett v. 
Scottish Ontario and Manitoba Land Co, Jel- 
Udt v. Powell, Jellett v. Dirait. 2lt S. C. R.

see Itathbun v. Culbertson. 22 Gr. 405.

(e) Tax Deeds.

Certificate of Title - Priority over 
Earlier Certificate—It. S. II. C. c. 111.]—Sec
tion 13 of the British Columbia Land Registry 
Act. R. S. B. C. e. 111. provides that a person 
claiming ownership in fee of land may apply 
for registration thereof, and the registrar, on 
being satisfied, after examination of the title

deei.s, tin]i ;i prima facie case i> established, 
shall register tin* title in the " Register of 
Absolute Fees.” Section 11), which author
izes the registrar to issue a certificate of title 
lo the person so registering, contains this pro
vision : " livery certificate of title shall be
received as prinift facie evidence in all courts 
of justice in the Province, of tin* particulars 
therein set forth.” And by s. 23 *' the regis
tered owner of an absolute fee shall be deemed 
to Ik* the primal facie owner of the land de
scribed or referred to in the register for such 
an estate of freehold as he may possess - 
livid, affirming the judgment in 7 B. G. Itep. 
12, sub nom. Kirk v. Kirkland, that a certifi
cate of title issued on registration of a deed 
from the assessor of taxes to a purchaser at 
a tax sale, does not of itself oust the prior 
registered owner of the land described in the 
register, but the holder must prove that all 
the statutory provisions to authorize a sale 
for taxes have been complied with. Johnson 
v. Kirk, 30 S. C. R. 344.

Delay In Registering Protecting Sta
tutes.]—The sheriff, on the 9th October, 1800, 
sold to the plaintiff the land in question for 
taxes, and gave a certificate of the sale, 
but for some reason not explained the plaintiff 
did not obtain his deed until the 17th Septem
ber. 1800. and he registered it on the same 
day, within one year from the passing of 21) 
Viet. c. 24. There was no proof of any tie- 
gleet or misconduct on his part in not procur
ing the deed sooner :—Held, that the delay in 
registering did not, under 2D Viet. c. 24, s. 57. 
avoid the deed ns against the purchaser of tin*
land who had first registered : that the fi...i.
not having lieen questioned within the time 
limited by the protecting statutes, was within 
their operation : and that the plaintiff, bring
ing ejectment in 1870. was entitled to recover. 
Carroll v. Burgess. 40 U. C. It. 381.

--------  Subsequent Purchaser—Mortgage.]
—One II.. being indebted to a bank, mortgaged 
his lands thereto as security for his indebted
ness, and the bank subsequently foreclosed his 
interest, but continued to allow II. to nego
tiate sales of the lands, and consulted him re
specting sales effected by the bank. Some of the 
lands were specifically pledged to indemnify a 
certain indorser, and the notes upon which 
his name appeared had all been retired. One of 
the lots so mortgaged was afterwards sold for 
taxes, but the purchaser omitted to register 
his deed for more than eighteen months after 
the sale, as preserilied by 31 Viet. c. 20. s. 28 
(O.i Meanwhile II.. the mortgagor, sold and 
conveyed the land to a bon il fide purchaser, 
without notice, which sale was subsequently 
ratified and confirmed by the batik, and the 
conveyance duly registered, before the pur
chaser at the tax sale registered his deed 
Held, that the purchaser at the tax sale had 
thus lost his priority : and a bill filed by him 
impeaching the sale by the mortgagor was 
dismissed with costs. Smith v. McLandress, 
20 Gr. 17.

Successive Sales - Purchasers — Priori
ties.]—The provision of 31 Viet. c. 40, s. .>8 
(O.i, as to the registering of a deed given 
upon a sale for taxes, applies as well between 
several purchasers at successive sales for 
taxes, as between a purchaser thereat and the 
vendee of the owner. Aston v. Innis, 20 Gr. 
42.

Sec Jones v. Cowden. 34 U. C. R. 345.
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(Cl Hill».
Deed by Devisee Prior Deed by Testa- 

tor- Omistion to Register.]—M„ having con- 
veyed certain land to the plaintiff, willed 
one-half of it to his nephew, and the re
maining half to others, and the nephew con
veyed the whole to a purchaser for value 
without notice of the plaintiff’s deed, both will 
and deed to this purchaser being registered 
before the plaintiff's deed: Held, that the
registration of the will and of the deed pre
vailed over plaintiff's unregistered deed as to 
the moiety conveyed by the nephew : but as to 
the other moiety devised, plaintiff was entitled 
in hold this part under the deed from M. as 
against the devisees under the will. McDon
ald v. McDonald. 44 U. C. It. 291.

Deed by Heir-at-law - Proof of Con- 
siil< ration -Prior Registration.] —Where the 
Plaintiff claimed under a will, and defendant 
under a deed from the heir-at-law, registered 
before the will:—Held. (1) that to give the 
deed priority it must lie proved to have been 

>r valuable, though not necessarily for a 
m.'iiey. consideration : but that the plaintiff, 
l-y calling for the deed under a notice to 
produce, and putting it in on another branch 
of the case, furnished primft facie evidence of 
the consideration mentioned in it. The deed 
was by the heir-at-law and his brother, de
scribing themselves as devisees under the will 
i by which the plaintiff took a life interest in 
the land, and it then went to the grantors, 

he were to make certain payments to the 
ether children, i It was a quit claim by deetl 
; ! of their interest only, and the eonsidera-
t en was expressed to he £43 15s. in money, 
and the grantee becoming responsible to the 
family of the testator for the payment of any 

ley ur the performance of any services re
quired of the grantors by the will :—Held, 
that nevertheless, by the prior registry of this
....1, the plaintiff's claim under the will was
cut out. Itondy v. Fox. 21) V. C. 11. 04.

Inevitable Difficulty - Infancy.]—In- 
fatu v is not an inevitable difficulty within s. 
15 of the Registry Act, 35 Geo. III. c. 5, so 
as in preclude the necessity of an infant de* 
\ registering the will within six months

d< nii uf the devisor, to avoid a convey- 
• by the heir-at-law. McLeod v. Truax, 5

Infancy—Execution.] — M. devised 
mis to his two sons, .John and James, and 

di'-d in 1834. The will was registered in 
soon after .lames came of age. the title 

g been a registered one since 1833. In 
K"'" John, the eldest son and heir-at-law of 

'■'I tie' south half of the land to the 
. who registered his deed the same 

y 1 In 1850 the other half was sold to dc- 
i ■ i mt. under an execution against the exe- 

obtalned on their confession :—Held,
' fendant was entitled to the whole ; for 

as to ilie south half, the deed by the heir-at- 
tnust prevail, the infancy of James being 

se for not registering the will; and as 
1 'he north half, that the court could not go 

e judgment. Mandevüle v. Sicholl,

Mortgage by Heirs-at-law — Omission 
Will.] — In 1831 A. devised his 

his Widow ill fee. and left her in pos- 
The will was never registered ; and 

liter the testator's death liis eldest son

and heir went into possession with his mother 
and so continued until his mother's death iii 
1854; the son managing the farm, and being 
reputed owner during this period. After his 
mother s death lie was in sole possession, and 
in 18tJ2 he mortgaged to a person who had no 
notice of the will or of the widow's title:— 
Held, that the widow's heirs could not claim 
the property against the mortgagee. Stephen 
v. Simpson, 15 Gr. 594, 12 Gr. 493.

See Rylcrt v. Miller. 14 Gr. 25: Re Davit, 
2i Gr. 199.

(gt Other Instruments.

Assignment of Lease. | —See Baldtrin v. 
Wau:er. 22 O. It. 912..

Conveyance to Married Woman —Ex
amination after — Re-registration, Sceessitg 
for.]- A mortgage at. the date of its execution, 
the same having been registered, was ineffect
ual to pass the wife’s estate, by reason of lier 
not having been examined apart from her hus
band : and subsequently such mortgage was 
re-executed by the husband and wife, and the 
fact of the wife having been duly examined 
indorsed thereon, so that the deed was made 
effectual to pass her estate, hut no re-registra
tion took place:—Held, in equity, that the 
registration of such mortgage was sufficient 
under the statute. Imt that the examination of 
the wife upon the re-execution of the mort
gage could not relate hack to the first execu
tion thereof, so as thereby to gain for it pri
ority of an instrument which had Iteen subse
quently executed by the husband and wife, and 
duly registered. Biattie- v. Mutton. 14 Gr. 
<18t$.

Conveyance to Railway Company.] —
The registry law is binding on railway com
panies. Where it appeared that, after an 
owner of land had contracted with the Grand 
Trunk Railway Company for the conveyance 
of parts of the land for a roadway and station 
ground, he mortgaged the same land to a credi
tor without not ice ; and the mortgage was re
gistered before the conveyances to the railway 
company :—Held, that the mortgagee was en
titled to priority, and that the company were 
' "titled, under their special Act. to retain the 
land on paying to the mortgagee its value at 
the time the company became entitled to it. 
I fart y v. Appleby. 19 Gr. 205. See also Re
gina v. Smith, 43 U. C. R. 399.

Conveyance to Religious Institution.]
—I'nder the Provincial statute 9 Geo. IV. e. 
2. s. 3. a deed conveying land to trustees for 
the use of a religious society is invalid for 
want of registration. Doe d. Bowman v. 
Cameron. 4 V. C. It. 155.

A deed, to come within the statute 24 Viet, 
c. 4."». relating to conveyances to religious in
stitutions. must have been registered within a 
year after the passing of it. In re Baptist 
Church Property of Stratford, 2 Cli. Ch. 3.88.

Crown Bond — 'Son-registration—Mort
gage—Priorities.]—One M. gave a recogniz
ance to the Crown with two sureties. D. and 
McK. The recognizance was estreated, but 
had not been registered under the Crown 
I>ebts Act. X.. the cognizor, about the same 
time gave to D.. one of his sureties, a mort
gage on his lands ns security. M. absconded



6091 REGISTRY LAWS. 6092

and died abroad ; and then I>. under a power
of sale Bought to enforce the....rtgage against
the lands. I'pon an information tiled by the 
attorney-general :—Held, ill that the recog
nizance to the Crown bound M.’s lands from 
its acknowledgment ; and that the Crown 
could enforce its lien. (2l That D.. being one 
of the sureties in the recognizance, had actual 
notice of the lien of the Crown ; and that he 
must In- postponed to the Crown, notwithstand
ing the registration of his mortgage and the 
non-registration of the recognizance. Attor- 
n< n (Jt nt ral v. Danietl, 7 L. J. 122.

Dation en Paiement—Warranta—For
feit u re fur Xon-regist ration.]—See Lacoste v. 
Wüson, 20 s. C. 6. 218.

Discharge of Mortgage.!—See Dilke v. 
Douai as. 5 A. 11. Oft : Trust and Loan Co. v. 
Gallagher, 8 P. It. 07.

Judgment — Mortgage — Priorities — 
Rectification.]—By It. S. X. S.. 5th ser.. e. 
SI. s. 21. a registered judgment hinds the lands 
of a judgment debtor, whether acquired before 
or after such registration, as effectually as a 
mortgage: and deeds or mortgages of such 
lands, duly executed but not registered, are 
void against the judgment creditor who first 
registers his judgment. A mortgage of land 
was made, by mistake and inadvertence, for 
one-sixth of the mortgagor's interest instead 
of the whole. The mortgage was foreclosed 
and the land sold. Before the foreclosure, a 
judgment was registered against the mortgag
or. and two years afterwards an execution 
was issued, and an attempt made to levy on 
the five-sixths of the land not included in the 
mortgage. In an action for rectification of 
the mortgage and for an injunction to restrain 
the judgment creditor from levying:- Held, 
that as to the said five-sixths of tin* land the 
plaintiff had only an unregistered agreement 
for a mortgage, which, by the statute, was 
void as against the registered judgment of the 
creditor, (irindley v. Blakie, 19 N. S. Hop. 
27, approved and followed. Miller v. Dug
gan. 21 S. C. R. 83.

Memorandum of Equitable Mort
gage. | Where a mortgage was created by 
the deposit of mortgages, and the borrower 
signed a memorandum stating the sum lent 
and times for repayment, and agreeing to exe
cute a writing to enable the lender to trans
fer or control the mortgages so deposited :—• 
Held, that this memorandum did not require 
registration, not being, in the language of C. 
S. V. ('. c. 89. s. 17. “a deed, conveyance, or 
assurance affecting lands." Harrison v. Arm
our. 11 Gr. 393.

Proceeding* in Expropriating Lands 
for Railway Purposes — Quebec Late.] — 
See Quebec. Montmorency, and Charlevoix R. 
IP. Co. V. Gibs one. 29 S. C. R. 340.

Substitution — Prescription — Quebec 
Lair.j—See Mcloche v. Simpson. 29 S. C. It. 
373.

Trust Deed for Creditors.]—The Regis
try Act, 33 Geo. Ill, c. 5. did not apply to 
deeds given to trustees for the benefit of credi
tors. Xceson v. Eastwood, 4 U. C. It. 271.

An assignee in insolvency cannot acquire 
"riority ov. a prior vendee of the insolvent 

y prior registration of the instrument ap

pointing such assignee. Collver v. Shaw, 19
Gr. 590.

Voluntary Conveyance.]—As against a 
purchaser for value, a voluntary deed, though 
registered, is void: and. as this objection will 
avail the purchaser in any proceeding adopted 
by or against him. the court will not interfere 
to remove the registration of the void deed as 
a cloud on the title. Ituchunan v. Campbell, 
14 Gr. 193.

See McCarthy v. Arbuckle, 29 C. P. 529; 
Ross v. Harvey, 3 Gr. 949.

4. Proof of Consideration of Prior Registered

Absence of Consideration - Jury — 
Finding.]—Held, that the- prior registration 
of the deed under which the plaintiff claimed 
in this case, could have no effect, the jury 
having found it to be without consideration. 
Leech v. Lei eh. 24 V. C. It. 321.

Mortgage—Security for Purchase Money 
— Conveyance — Receipt,]—A vendor took 
from the purchaser a mortgage for part of the 
consideration money, but did not register it 
until several months after the deed to the 
purchaser had been registered: in the mean
time the mortgagor created a second incum
brance* in favour of honA tide mortgagees, 
which was registered long prior to the "first 
mortgage, without notice of the vendor's in
cumbrance :—Held, that the want of a receipt 
for the consideration money in the deed to 
the purchaser was not sufficient to postpone 
the second incumbrance. Italdwin v. Duig- 
nan, 0 Gr. 595.

Nominal Consideration.] — Where A. 
holding land under a registered title sold to
B. . whose deed was not registered, and B. 
sold to C., and after such sale sold again 
to D.. who registered his deed, the deed to
C. not having been registered:—Held, that C. 
could not. by obtaining and registering a re
lease for a nominal consideration from the 
heir of A., obtain priority over D.. for C. 
could not be considered, as to the release, a 
subsequent purchaser for a valuable considera
tion. 1)oe d. Major v. Reynolds. 2 IT. (’. It. 
311.

A conveyance by an heir-at-law for a nomi
nal consideration, registered prior to a will :— 
Held, not to cut out the will. Wilkinson v. 
Conklin. 10 C. P. 211.

Value—Creditor's Security.]—A mortgage 
to creditors, to secure their debts, is a suffi
cient valuable consideration to give a regis
tered conveyance precedence over a conveyance 
previously executed, but registered subsequent
ly. Fraser v. Sutherland, 2 Gr. 442.

-------- Onus.] — The non-registry of the
sheriff's deed in this case was held immaterial, 
it not having been shewn that the prior regis
tered deed from B. to D. was for a valuable 
consideration. Doc d. Russell v. Hodgkiss. 5 
U. C. R. 348.

--------  Onus—Infant.]—A. in 1842 con
veyed to B.'s son. then n minor. This deed 
was never registered. B. swore that he 
bought the land from A., hut being in diffi
culty had the deed made to his son. and that
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he ha11 always nontinurd in possession, but 
upon this point the evidence was contradic
tory. A.'s hoir in 1849 made a deed of release 
to It., and It. conveyed to the lessors of the 
plaintiff. Itoth these deeds were registered :— 
Held, that there being no evidence that the 
deed from a.'s heir to B. was for valuable 
consideration. It. could not displace his son 
bj n i in "f the prior registry of that deed; 
and. for the sanie reason, the lessors of the 
plaintiff could not claim to be preferred, Doe 
il. I'nnce v. Girty, 9 U. C. It. 41.

--------O»»* - Statement in Deed.1 — A
person who claims under a subsequent convey- 

i .i l*v reason of prior registry, must, before 
he nan recover in ejectment, give some proof 
iliai lie is a purchaser or mortgagee for 
valuable consideration. The production of 
the subsequent deed, slating on the face of it 
a valuable consideration, affording no evidence 
of consideration as against a stranger, will 
not do. hoo (l. Cronic v. Smith, 7 U. C. It.

See Me Kenney v. .-Irner, 8 C. P. 4(1.

Registration of a subsequent deed will not ; 
give priority over another unregistered deed 
from the same grantor, prior in point of time, 1 
unless a valuable consideration for the 
former is proved. Mere production or regis
tration of the instrument by the person claim- | 
ing under it is not sufficient proof for this 
purpose. Harder v. McKay, 19 O. R. 40.

Voluntary Mortgage- Assignnunt of.] |
<>. requiring money, mortgaged land to It., 

in ls.11. for £.10. to enable It. to obtain it for 
him. which mortgage was registered in the j 
same year. It. having done nothing, O.. in 
IS,10, got him to assign the mortgage to S.. 
who paid It. £2.1. but neglected to register the 
assignment until 18tt4. In the meantime O. 
conveyed, for value, to M., to whom It., for a 
nominal consideration, conveyed his interest :

I b ill, that the mortgage to R., being 
V'luntary. was void under 27 Eliz. c. 4. 
a - a .a inst the conveyance for value to M.. ; 
and that the fact of its being first registered [ 
• Mild -inly give it validity in this respect. (2) I 
Thai Hu- assignment by It. to S. was fraudu- j 
lent and void under the registry law as 
.omiiim M„ a subsequent purchaser for value I 
win- hud first registered. Miller v. McGill,
-N I . i '. It. 607.

.1. Tacking and Consolidation.

It. S. n. 1S77 c. Ill, s. 81; It. 8. O.
is:iT c. 1311, s. 98.]

Mortgage - Judgment. | — A mortgagor’s 
d" .-•••• was held not entitled to redeem the 

without also paying a judgment held 
1 " owner of the mortgage against the
mortgagor. This is not such tacking ns the 
lb - Act forbids. McLaren v. Fraser, 17 
Hr. .133.

Several Mortgages.!—The rule of equity 
11 allows the holder of several mortgages 
1 • .ltd l-y the same mortgagor on separate 
I'i'"! "'.ties to consolidate the debts, and insist 
mi I'ing redeemed in respect of all before 

one of his securities, is not 
“1 and is not such a claim as the
lb i ' -n Act declares shall not be allowed to 
! against the provisions thereof.

Vul. 111. D—192—13

Dominion S. and I. Society v. Kittridge. 23 
Gr. «31.

--------  Assignment of Equity.] -- Where
two mortgages on different properties by the 
same mortgagor came into t'.'s hand before 
the Registry Act of 1811.1. ami the mortgagor, 
after the passing of that Act. assigned the 
equity of redemption to M. by a registered 
instrument:—Held, on M.’s suing for rodemp- 
tion, that the registered conveyance to M. pre
vailed under s. till of the Act. over C.’s equit
able right to consolidate the two mortgages. 
Miller v. Brotcn, 3 O. It. 210.

-------- Foreclosure — Hidden Equities.] —
The rule that a mortgagee shall not be re
deemed in respect of the mortgage without be
ing redeemed also as to another mortgage cre
ated by the same mortgagor, applies as well in 
a suit to foreclose as to redeem. In such a 
case the property embraced in one mortgage 
realized more than sufficient to discharge it. 
The plaintiff, an execution creditor ot in» 
mortgagor, obtained a security on the lands 
comprised in such mortgage, which was regis
tered after it, but without notice thereof. On 
a sale of the lands embraced in mini her mort
gage a loss was sustained by the mortgagee: 
—Held, that the defendant, the mortgagee, 
had not the right, as against the plaintiff, to 
consolidate his mortgages, and make good the 
loss on the one out of the surplus on the 
other sale, the policy of the Registry Act 
being to give no effect to hidden equities. 
Johnston v. Reid, 29 Gr. 293.

See McDonald v. McDonald, 14 Gr. 133.

«. Unregistered Titles.
Application of Acts.] — The Registry 

Acts 3.1 Geo. III. s. ,1 and 9 Viet. c. 34 did 
not apply where no deed lmd been previously 
registered. Doc d. llenncsy v. Myers, 2 O. S. 
424. See Doc d. Adkins v. Atkinson, 4 (). S. 
14U; Doe d. Sliiblcy v. Waldron, 2 ('. 1‘. 189; 
Campbell v. For. 20 U. C. It. 631.

Effect of Priority of Registration—
Remedial Acts.]—L. conveyed to D. in 1832, 
and 1). to (’. in 1833. Plaintiff was C.'s heir. 
These deeds were registered in 1833, but not 
in accordance with the Acts. H.’s heir, in 
1817, conveyed to K.. who had notice of the 
previous deeds, and through whom defendant 
claimed. K. registered his deed in 18,17 : and 
in 18<16 the plaintiff had his two deeds “ex
amined and re-entered ’’ under 9 Viet. c. 12, 
10 & 11 Viet. c. 38. passed to remedy tin- errors 
in previous registrations: — Held, that the 
plaintiff's title clearly must prevail, for under 
the then Registry Acts, as the title first be
came a registered one in 1857. K. gained noth
ing by his prior registration, and. if he had. 
his interest so acquired would not be pro
tected by the rcmcdinl Acts. Campbell v. 
Fox, 2« U. C. R. «31.

Lost Records —- Re-registration—Priori
ties—Consideration.]—A., the grantee of the 
Crown, conveyed to B„ and It. conveyed to C. 
The conveyance from It. to ('. was registered 
in the Niagara district before the war of 1812 : 
the record of registration was burnt during 
the war : C.'s deed was not re-registered 
according to .Hi Geo. III. c. 1«; ('. after the 
war conveyed to L>„ who did not register his 
deed; C. again conveyed to E., without con-
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sidération, wlm registered : E. conveyed, for a against him. \ansickler v. Pettit, .1 L. J. 41
valuable consideration. to wlm also régis 
lored : — Held, that (Vs not having registered 
his title in compliance with •“«» <ieo. III. <•. 
HI, hud not the effect of securing the title to 
1».. by making <'.'s title an unregistered title 
at lin* time of his conveyance to I",. Held, 
also, that F. having given a valuable consider- 
ntion for his deed front E., the fact that E. 
had given no consideration for his deed front 
11. would not defeat the operation of the 
Registry Act. 35 (Jeo. III. c. in favour of 
I'.'s registered title as against I t.'s itrior un
registered one. Doe il. Matlock v. Dislirr, I 
I < . H. I I.

Necessity for Evidence of Registered 
Title. | Vnder .'{ft tieo. III. c. Ô, in order 
to |iost|ione a prior deed on account of non
registration, evidence must lie given at the 
trial to shew that the title was a registered 
one before the prior deed was given. .Season 
v. Dont wood, 4 I". <'. It. -71.

Plaintiff sold to E. and look hack a mort
gage. which lie neglected to register, ami in 
the meantime E. sold to defendant, who re
corded his deed first, lu ejectment on the 
mortgage, defendant objected to the want of 
registry, hut closed his case without having 
put in ami proved the plaintiffs deed to E., 
to shew that tlt«‘ title was a registered one 
when defendant got his deed. The Judge at 
the trial would not allow the defence to he 
re-opened ; ami, as it appeared that defendant 
was a wan* of the mortgage when he purchased 
from E.. ami was therefore setting up a dis
honest defence, the court refused to interfere. 
Vf/a At/// v. (larrett, HI V. C. It. 2H1.

Necessity for Priority of Registra
tion tar Deed.] In ejectment the plain
tiff claimed under a tax stilt- made in 1839, 
The sheriff's deed was made on the 10th July, 
1840. hut not registered until the 1 Sth July. 
1 si ; l. Iiefemlant claimed under the heir-at- 
law of the patentee, by deed dated the 18th 
May. ami registered on the ôth July. 1855, 
being the first deed registered upon the land:

•Held, that the title being an unregistered 
one when the sheriff's deed was given, that 
deeil ditl mu then require registration to pre- 
nerve its priority: that having been registered 
before 21) Viet. e. 24. a. -~»7. and 81 Viet. c. 20, 
s. ôii 111, i, ii was unnecessary to re-register 
under those Ads; and that the plaintiff's title 
must therefore prevail, ./oik* v. t'oinlen, 34 
r. <\ It. 345.

Will.] 18 & 14 Viet. c. <U 
applies only to instruments executed after 
1st January. 1SÔ1. Then-fore, where a tes
tator in 1X11. by his will, created a charge 
upon lands, and the patent for the land issued 
to hi< de\ isees in 1852. who sold and conveyed 
tie» pioperty absolutely, and registered the 
conveyance: Held, that the land was sub
ject to the charge created by the testator, al
though his will had not been registered. 
('ampin II v. Campbell, tl <Jr. 000.

Unregistered Mortgage Tîcdcmption- 
Salisniiirnt I neumhranccrs. | —A mortgagee 
whose mortgage was made before the registry 
laws required registration to insure priority, 
filed a bill to foreclose. The mortgage had 
not been registered :—Held, that subsequent 
mortgagees were bound to redeem him, his 
application being to fix a time for them to re
deem : and that purchase for valuable consid
eration without notice could not Ih> pleaded

Will Ueir-at-lnic — Conveyance.]—The 
conveyance by the heir-at-law being executed 
in 1883, and the title then unregistered:— 
Held, clearly not requisite to register the 
will. Scott v. McLeod, 14 U. C. It. 574.

Sec Du in klc v. Johnson, 17 C. 1*. if, post 8- 
Major v. Uvynolds, 11. T. t» Viet., post 8.

7. I npatented Lauds.

Application of Acts l,urchase for 
\ alac without \oticc.]—The Registry Acts 
do not apply to instrumojits executed pre
viously to the grant from the Crown. Where, 
then-fore, the locator of land executed a bond 
to convey, and after the issuing of the patent 
sold and conveyed the property to a third 
person, who again sold and executed a con
veyance to a purchaser for value, but before 
either hail paid his purchase money, the hol
der of the bond, having registered "the same, 
filed ami served a bill for specific perform
ance: Held, that neither vendee was in a 
position to plead a purchase for value without 
notice, and that the plaintiff was entitled to 
specific performance with costs. Casey v. 
Jordan, 5 (Jr. 4<i7.

Incumbrance. | -The only instruments 
executed before patent which can be registered 
are such as create a mortgage, lien, or incum
brance on the land. Holland v. Moore, 18 
(Jr. 21 Mi.

Notice of Assignment. | -Express notice 
of an unregistered assignment .if unpatented 
land has the same effect as like notice of an 
unregistered conveyance after patent. Uoff 
v. Lister, 13 (Jr. 4lHi, 14 (Jr. 451.

Bve I a nee v. Cunnninys, 18 (Jr. 25.

8. Other Cases.

Bar of Entail -Unregistered Deed—Im
peach ini/ I fey is I end Title Purchaser for 
I flue. |—A testator seised in fee having di*- 
vised to one of three sons, “to be by him en
tailed to any of his issue he may think pro
per." with the further provision* that if any 
of the three should die without issue, the 
property should “be divided equally between 
their successors, subject to out ailment." died 
lie fore the tith March. 1X34. In November. 
1*01. two iif the sous, 1>. and It., by deed con
veyed their estates in the land to the third 
son, C. This deed was not registered. ('. 
had a child who pre-deceased him. By several 
deeds executed respectively in February and 
March, 18(15. 1». and his assignee in insol
vency conveyed to plaintiff. Both these con
vey am es were duly registered :—Held, that, 
although the deed of November, 1851, might 
not. for want of registration, under ('. S. 
r. S3, s. 31. have barred the entail ns against 
their issue, it did pass the individual rights 
of the grantors during their lives; and that, 
as lb. under whom alone plaintiff claimed, 
was still alive and could not impeach this 
deed, no more could the plaintiff, who took 
no higher interest than I>. had it then in his 
power to transfer. Held, also, that if the title 
had been a registered one before 1851. of
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which then* was no evidence, and if plaintiff 
had n 1'cd on the mm-registration of this deed
.... . ilie general Registry Act, he would,
n,mu proof that lie was u purchaser for valu- 

ronsideration (as to which, however, the 
• \ uleiice was otherwise I, have been entitled
1., «iieeeed as to that portion of the land which 
I ». himself could have claimed, just as if the 
de*'11 of 1NÔ1 had never been executed. Dumble 
v. Johnson, 17 C. 1*. V.

Completion of Title. | A vendor does 
lint , .impiété his title until bis deed is regis-
1.1. .|. i. registration is essential to the title. 
Lninl v. I‘a tun, 7 U. R. 137.

Defect in Reeietcred Title — Posses- 
\fter 30 years' possession of land by 

,i imi-.on to whom the owner, who was grantee 
,,f i he Crown, had com eyed the property in 
exchange for other lands, the vendor discov
ered a defect in the title by reason of the
non-registry of the conveyance in the proper 
oilier, ami executed a deed to a person who 
» a- m possession of a portion of tin* proiiert.v 
f.*r several years under the vendee's heir. 
To a hill tiled to set aside this convoya nee. 
ih.' vendor and tin* second vendee set up the
....i-heirship of the plaintiff : purchase for
value without notice: and that the original 
\.'inlet* was a minor at the time of the ex- 
eliange, and Imd repudiated the transaction
mi !..... miiig of age : and further, that In* lmd
no title io tin* land conveyed in exchange. 
The ,-oiirt considered that the long possession, 
and the absence of proof of the facts alleged 
liv ih. defendants, were sufficient to entitle 
the plaintiff’ to a decree with costs. Ilarkin 
\. /vW.ii/om, t; (Jr. 405, 7 (Jr. 1143.

Pledge of Immovable- It if/ht of Relen- 
-ix mini nst Ha-nut ion Creditors.] — See 

i- / H.ishrn It. » . Co. v. Lam be. 111 S. C. 
It. 131.

Priorities—Title.]—The registration of a 
- I from a person having no title, or a 

ii i i lnlciit title, will not give priority over 
a -I..il from a |s*rson having a good title. 
Iioi Sgafford x. Itreaki nridge, 1 ('. 1’. 4011.

Purchase of Pretended Title.lu re-
- - ! g lilies a conveyance by deed registered 

a prior conveyance by deed not rvgis- 
t i" t. i' not a purchase of a pretended title 

iii'H. viii. Major t. \. Hey- 
ii"/-/'. II. T. » Viet.

Recital in Unregistered Agreement. |
li plaint iff’ proved a deed to himself from 

[' '"iied 3rd July, 1S51, registered on tin* 
* I lie same month. Uefenilant put in 
' ' - ruinent under seal, dated 3rd June,
I'm ! .et ween one M. and lb. reciting that 

bad arisen between them, and that 
» i i ' ci umlir ejectment to recover posses- 

this lot. "belonging to the said M.."
.....aiderai ion of M. withdrawing the

i' '■ 11 agreed that the lot should Is* valued 
1 " ' lain persons, and covenanted to pay to
•u ....ma* by mortgage on the land what-

* aim* might be. No valuation was 
ll' i'l. this agreement being unregis- 

' : ! 1 it the recital in it could not affect
^ ill's title. It ii Hedge v. Mo Lean, 111

Time Ih lot ion hack. 1—The registry of a
...... 11 t-iiin and sale relates back to the
' "ineyance was made. Doc d. Npaf-
l"iil v. IIrom,. 3 O. S. 1)2.

II. Evidence of Registration.

Certificate of Registrar. | -Semble, that 
the certificate of the registrar of the discharge 
of the mortgage indorsed on (lie mortgage 
deed, is sufficient evidence of a reconveyance 
under the statute, without shewing the execu
tion of the discharge itself. />-,-• d. Crook- 
thank v. Uumberstonc, ti (). S. 103.

The certificate of registration indorsed on a 
need is conclusive of tin* registration, and can
not be impeached by evidence that it lms been 
irregularly done. Doe d. Russell v. (iillett, M. 
T. 3 X let. But see the next case.

The certificate of registration indorsed on a 
deed under 35 (Jeo. III. c. 5. s. 5. is prima 
larie evidence only of tin* fact of registration, 
and not incontrovertible. Doc </. McLean v. 
Munuhun, II'. C. R. 41)1.

Production of Registrar's Book. | —
The production of the registrar's book in 
which a memorial is recorded, is good evidence 
of the title lieing a registered title : and 
semble, that the registrar producing an ex
amined copy from his book, without either bis 
book or memorial, would be good evidence. 
Due d. Prince v. (Jiltg, » V. C. R. 41.

HI. Instruments Which May he Regis
tered.

1. Instrumenta Capable of Registration.

By-law — Plans — " Instrument ” — A'o- 
tiee. |—A municipal by law, passed in 1 SMS, 
providing for the opening of a road was re
ceived at the proper registry office, and tin* 
fee for registration was paid, but tin* by-law 
was never entered or registered, because it 
did not conform and refer to the plans filed 
with the registrar of the lands through which 
tin* road was opened, as re<|iiiml bv R. S. <>. 
ISS7 c. III. s. N4. s.-s. 2: Held, that the 
by-law was an "instrument” within the 
meaning of that section, and ns defined by 
s. 2, but was not an " instrument capable of 
registration " within tin* meaning of s. iff» 
of R. S. (). 181)7 <\ 13(1, and the registrar 
was right in refusing to register it : and, 
never having been registered, it never became 
"effectual in law" for any purpose : and u 

1 subsequent by-law providing for tin* cost *>f 
1 opening tin* road was. therefore, invalid. The 

requirement of tin* Municipal and Registry 
Acts (R. S. U. 181)7 c. 223, s. 1133, and c.

| 13». s. 8»), that such a by-law shall be regis
tered before it “ lievomes effectual in law,” 
is not merely for tin- purpose of notice under 
tin* registry laws. Re Henderson and City of 
Toronto, 21) (). R. »»!).

Certificate of Lis Pendens - Subdivi
sion of Lot. |—The registrar was required to 

‘ record a certificate of lis pendens affecting lot 
j I». 0th con. of Erin, and lots 14 and 15.
I loth con. of the same township, which lie 

refused to do. as the west halves of lots 14 
1 and 15 had been laid out into village lots 
| according to n plan tiled in his office. On 
I application for a mandamus Held, that so 
| far as regarded the west halves In* was right, 
j for by 21) Viet. c*. 24. s. 73, the certificate 
I should shew the village lots affected. The 

point being new, and t livre lieing no difficulty 
in recording the certificate against lot 1». the 

| rule for a mandamus was discharged without
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costs. In re Thompson and Registrar of 
fount g of 11 ellington, 25 V. C. H. 237.

Chaîne Letter.]- a letter in the follow
ing form, “ 1 agree to charge tin* east lia If of 
lot nuuiher nineteen . . with the payment 
of the two mortgages . . amounting to
$750 . . and 1 agree on demand to execute 
proper mortgages of said land to carry out 
this agreement or to pay olT the said mort-
f:ages." is not a mere executory agreement, 
mi operates as a present charge in favour 

of the mortgagees named, upon the lands de
scribed, and may he registered against them. 
Hoofstctter v. Rooher, 22 A. II. 175. Affirmed 
by the supreme court of Canada. 20 S. C. 
It. 41.

--------  Mutual Fire Insurance Company—
Xotice. | — Hy s. 07 of (\ S. V. C. c. 52. all 
the right or estate of any party effecting an 
insurance with a mutual insurance company, 
in the property insured, at the time of effect
ing the same, is subjected to all claims against 
the insured under such insurance : and a 
purchaser, taking a conveyance from the ns- 
sured, will take subject to the charge of the 
company, although without notice; and so 
although such charge does not apiiear on the 
registry affecting the property, the registry 
laws not providing for the registration of 
such charge. Montgomery v. (Jure District 
Mutual Ins. Co., 10 (ir. 501.

Conveyance Affecting Lands.] — 13
tV 14 Viet. c. (53 is not confined to regular 
legal conveyances, hut embraces every species 
of conveyances hy which lands are in any way 
affected in law or in equity. McMaster v. 
1‘hipps, 5 (»r. 253.

Deed without Description. | ( juu-re. 
whether a deed of land not specifying any 
particular lot hy description is capable of 
registration, Russill \. Russell, 2N (ir. 410.

Sheriff's Act and Warrant - Pank- 
ruptey.j In September, 18UÜ, by the "ait 
and warrant” (under Imperial Act 10 «k 20 
Viet. c. 701 of the sheriff depute of Lanark
shire, in Scotland, all the real and personal 
estate of It. M. tV Co. in Canada, as well as 
in Scotland, became vested in It., under the 
bankruptcy laws of that country, as trustee : 
- Held, that this "act and warrant.” though 
containing no attestation clause, without a 
witness tu its execution, and specifying no 
lands in I'pper Canada, was capable of re
gistration. Held, further, that the transferee 
of real estate in general terms must, at his 
leril, register the instrument under which 
ie claims, in the city, town, township, or 

place in which the land lies. Robson v. Car
penter, 11 (ir. 203.

Sheriff's Deed—Subdivision of Lot.] — 
Although portions of township lots have been 
laid off into village lots, this forms no objec
tion to an undivided interest in the township 
lots, as originally described, being sold under 
execution : and the purchaser at sheriff’s sale 
is entitled to hold the interest acquired under 
such sale, notwithstanding that the sheriff’s 
deeds, so far as they concern the village lots, 
do not comply with the provisions of the 
Registry Acts of 184(8 til Viet. c. 341 and 
18(88 (31 Viet. c. 20 (O.) i. the latter of 
which prohibits the registration of deeds of 
any portions of lots so laid out, unless they 
conform to the plan of the proper tv registered 
under such Act. Ratltbun v. Culbertson, 22

Sec Harrison v. Armour, 11 Gr. 303; On
tario Industrial Loan und I n vest ment Co. v. 
Lindsey. 3 U. It. (8(8.

2. Leases—Xceessity for Registration.
[See It. S. (). 1877 c. Ill, s. 37: It. S. O.

1807 c. 130, s. 30.)
Covenant for Renewal - Priorities

—Mortgage. | -A lease for four years, with 
covenant for renewing for four years more : 
—Held, not to require registration, actual 
possession having gone along with the lease ; 
and such a lease, though not registered, was 
held valid as respects the covenanted renewal 
as la-tween the lessee and subsequent mort
gagees "f the lewor. Latah \. Bright, hi

--------  Unnecessary Registration — Effect
uf. | -A. leased i-> B. and C. for fourteen 
years, giving a covenant to renew at the end 
of that time for a similar term, unless lie 
should choose to pay for the improvements.

| This lease was registered. The lessees then 
assigned part of the premises, and the assignee 
did not register. ( '. devised his interest to 
R„ who subsequently mortgaged the whole 
premises to the plaintiffs ; this mortgage was 
registered :—Held, that the covenant for re
in-wa I did not extend the term so as to bring 
the lease within 0 Viet. c. 34: that the un
necessary registration of it did not make it 
requisite to register the assignment ; and there
fore that the mortgage to the plaintiffs could 
not affect the premises assigned. Doe d. 
Kingston Pudding Society \. Rainsfurd, 10 
U. ('. It. 23(8.

Prior Possession - Priorities — Mort
gage.] in ejectment the plaintiff claimed 
through a mortgage from 15.. dated 31st May, 
and registered 3rd June, 18(84. Defendant 
had held a lease from 15. for five years from 
18th April, 18(81. and while it was current, 
before the execution of the mortgage, in- ob
tained another lease for four years from 18th 
April, 18(8(8. Neither least- was registered, 
but defendant, who had continued in posses
sion. claimed to hold it under the latter, as 
being a lease for less than twenty-one years 
“ where the actual possession goetli along with 
the lease,” and therefore not requiring regis
tration under (.'. S. U. C. c. 89, s. 45 :—Held, 
however, that the exception in the clause ex
tends only to unregistered leases, under which 
the tenants had actual possession at the exe
cution of the conveyance, which, being regis
tered. would prevail but for such exception;

I and that, as the defendant was then in pos
session under the first lease only, the second, 
being unregistered, had lost its priority. 
Davidson v. McKay, 2(5 U. C. R. 30(5.

IV. Manner of Registering.
Discharge of Mortgage—Xumber.] A 

discharge of mortgage referred to the mort
gage as 5.7(84. whereas it was registered ns 
5,7(84 0. \V. :—Held, that it was, nevertheless, 
a valid discharge projierl.v registered. The 
Registry Act, though requiring every instru
ment to be numbered, says nothing about add
ing letters, which appear to he only arbitrary 
marks adopted by the official for convenience 
of reference. Re Clarke und Chamberlain, 18 
O. R. 270.
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Mortgage — Certificate of Registry.]—A 1 
- r indorsed on a mortgage -vnt to him 

for registration : “ No. 44.322, purporting to 
Ih- a duplicate hereof, was recorded ” at, &<■., 
<>n. \v. : Held, clearly not a compliance with 
2'.» Viet. v. 24. s. 53. under which the regis
trar must examine the instruments and cer
tify without qualification the facts which he ; 
is required to state. In re Bradsliate and lie- I 
gistrar of County of Simcoc. 2d U. C. It. 4<i4. j

Provint) — Memorial.]—It was not 
necessary, under 35 Ueo. 111. c. 5, in the 
memorial of a mortgage to notice the proviso 
for redemption. Hamilton v. Liions, 5 O. S.

V. 1'aoor ton and Defects in Registbahon.

[§ee It. S. I). 1H77 c. Ill, ss. 41. 78. 87, 00; 
It. S. O. 3807 c. 130, ss. 44. 92. 114, 
117.J

Addition of Witness — Omission.] — 
I led. under 0 Viet. <■. 34. that registry in 
.h •iinlance with the Act was imperative; and 
a deed registered upon a memorial in which 
the addition of the witness to the deed was 
omit 'ed. was therefore held fraudulent and 
void as against a subsequent mortgagee. Rob-

■I V Waddell 24 u. C. It. 574. I See 3d 
ViC. V. 17 (U.»J

Affidavit of Execution.J—The registrar
■ img recorded a certificate of discharge, 
u; -n an affidavit which did not state the place 
"i execution, as required by the statute:

Ibid, that though lie should properly have
■ i-ed to register it, yet being registered it 
was effectual as a reconveyance of the legal 
•■-tale in the mortgagor. Robson v. Waddell, 
'.'I I . i It. 574. distinguished, on the ground

n the defect was patent on the face 
>'i :li'' registry book where the memorial was 

d. Uagrath v. Todd, 26 U. C. R. 87.
I'nder U Viet. c. 31, s. 7. the execution of 

deeds within the county, as well as without. 
:. -11. In- proved by atlidavits sworn before a 

1 ; -inner. In re Ibyistrar of Count y of
> /.. 3 l . C. It. 188.

lb Id, sufficient for the witness’s affidavit, 
I’1''"1"'-' execution of the deed and memorial, 
i" ''aie that “ he had seen the due execution 

deed." Reid v. Whitehead, 10 Hr. 44ii.
1 hie of the witnesses swore to the affidavit 

! - the execution of the memorial before
the "i her witness : Held, no objection, lb.

Informality.]—The solicitor of the 
- wrote a memorandum of charge on 

f his letter forms, under the printed 
I **■;»r Sir." his own name being at the 

|l"""i!i "ii the left side, and he made an affi- 
1 us subscribing witness, to have it re- 
f I' d. The memorandum was signed by the 
ow: It was contended that the solicitor

I subscribing witness, but only the 
i" ' i n whom the letter was addressed :— 
|h affirming the judgment In 22 A. R. 
lm. ihat the solicitor signed the agreement 

" if ness, and the registration was,
: 'i "fe, regular, but if not. as the document 

■ a the registry, the subsequent par
'd actual notice by which lie was 

"I:i:'d. notwithstanding the informality in the 
i I execution, which did not make the 
regi'tration a nullity. Hooker v. lloofstctter, S. « . R. 41.

Curing Defects—Omissions—Statute.]— 
The absence of the residence and occupation 
of the subscribing witness to a certificate of 
discharge of mortgage, on the face of the cer
tificate. though stated in the affidavit : Held, 
clearly no objection, being cured by 3ii Viet, 
c. 17, s. 8 (O.» Stoddart v. Stoddart. 39 U. 
C. R. 203.

--------  Re-entry— Statut's—Retroactiv-
it y. I Plaintiffs claimed certain land in the 
county of Hastings through A., whose ances- 

j tor in 1833 took by conveyance from B„ who 
j took by conveyance from the patentee. These 
! two conveyances were defectively registered.
| Defendant claimed through the purchaser from 
I the heir-at-law of It., whose deed was regis- 
I tered. as also that from the patentee to It. 

in 1857: Held, that plaintiff's title, if con
sidered unregistered, must prevail, but if dv- 

I factively registered, such defect was removed 
by subsequent re-entry of the deeds under 9 

| Viet. c. 12 and 10 & 11 Viet. c. 38, relating to 
I this county ; that this was retroactive; and 

the plaintiffs had therefore a good registered 
title. Campbell v. Fox, 17 C. V. 542. See 
S. 20 V. V. R. 031.

--------  Statute—Notice.]—Execution of a
I document creating a further charge was 

proved by affidavit, and attached to it, but 
1 without any proof of execution, were the 
I agreement by the attorney to pay the charge 

and a transfer by the chargee to the plaintiff 
of the charge, and all the documents were 
accepted by the registrar and registered 

I Held, affirming the judgment in 27 <». R. 511, 
that the defect in registration was cured by 
s. 80 of the Registry Act, R. S. <>. 1887 c.

1 114. and that the attorney, who subsequently 
became the purchaser of the lands in question, 
was affected with notice of the plaintiff's 
rights. Armstrong v. Lye, 24 A. R. 543.

Declaration of Execution. |—The court 
refused a mandamus to register a deed on a 
declaration of its execution made in England 
under 5 & 0 Win. IV. c. 02, substituting 

1 declarations for oaths. In re Lyons, 0 U.
I S. 027.

Description of Land - - Insufficiency— 
j Memorial.]—A subsequent mortgagee, who 
| had not actual notice :—Held, not bound by 
i the registration of a prior mon gage, the mem- 
! orial of which insufficiently described the 

premises. A memorial described the land in 
! the same words as the deed, which, however,
1 did not sufficiently identify the premises, and 

concluded with a refei'ence to a mortgage not 
imported into the memorial :—Held, insuffi
cient. lleid v. Whitehead, 10 Ur. 440.

Held, reversing the above judgment, that 
when the memorial follows the description in 
the deed, the deed itself being operative, the 
registration is effectual. S. C., 2 E. & A. 580.

Description of Parties. | — The grantors 
in the memorial were described as " of the 
city of London," and one witness described 
as "of London —Held, sufficient, lbid v. 
Whitehead, 10 Ur. 440.

Error in Date—Memorial.]—A mortgage 
and memorial were executed on the 20th helv 
ruary, 1855. but by a clerical error ih<- date 

! in the mortgage was written as 1851. The 
memorial stated the date of the mortgage as 
1855 : - Held, registration good. Unity v. 

* Appleby, 19 Ur. 205.
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Mandamus to Witness. |— A mandamus 
will lie in compel n wit nous to prove the ex
ecution of :i deed and memorial for registry. 
Regina v. O'I horn. 15 i'. ('. |{. 201.

Omission in Abstract Book F.ffeet 
of. | The plaintiff claimed lot 25 under a 
deed from tin- heirs at-law of S , the patentee, 
executed in 1875. Defendants claimed under 
a deed from S.. dated and registered in 1807. 
Imi the registrar had omitted to enter defend
ants' deed in the abstract index, and. in con
sequence. when the plaintiff inquired at the 
registry office before taking his deed, be was 
told that the patentee had made no convey
ance: Held, under 29 Viet. c. *24. that the 
registrar's omission did not invalidate the re
gistration. or deprive defendants' deed of its 
priority, /vairn'c v. Rathbun. ,'18 V. ('. K.

Omission of Name F.ffeet of. | —The 
omission in the memorial of the Christian 
name of the mortgagee's wife, who executed 
to bar «lower, vitiated the registration. 
Uouvlier v. Smith, it (Jr. 847.

Sheriff's Certificate I nformnlitics. | 
The sheriff's certificate mi which the deed was 
registered, though dated Kith July, 1M4H, bad 
writlim on if. in the handwriting of it., who 
was sheriff in 1840. but had gone out of office 
before lKlil, "Duplicate INiil,” and in it the 
sheriff was described as sheriff of the United 
counties of X. anil D.. which were not united 
until ls.'iii: Held, that these informalities 
were insufficient to avoid the registration. 
Joins v. louden, 84 l". ('. It. 345.

Signature after Registration.! — Re
gistration of a mortgage In-Id not to be in
validated by tin- mortgagee signing it, and 
the witn<-ss to it subscribing his name to it, 
after it had been registered. .liuir v. flu li
mit. 11 (Jr. 85.

See that tic v. Mutton, 14 tJr. tiSti.

VI. Registrars and Deputies.
1. Duties. Omissions, ami Liabilitùs of.

Abstract of—Form of.]—Upon applica
tion to a registrar for an abstract of registries ! 
on a lot of land, he gave a list of demis a If--cl
ing the lot, adding, " I hereby certify that 
the above conveyances appear of record:"— 
lli-ld. that such abstract was not a compliance 
with ('. S. I". ('. c. Ml. s. <17. it not being 
certified to shew all the registrations which 
were on record in the office upon the lot; ami 1 
a mandamus was granted for a proper certi
ficate. In re Registrar of Countg of Carle-

Abstrnct Omission of Indorsement - 
X at ice Damages.]—A registrar gave to an 
intending purchaser an abstract of title, which 
by mistake omitted an outstanding mortgage:
— Held, that the purchaser, who bad notii-e of 
the omitted mortgage, could not Haim against 
the registrar in r«-spect of payments made 
after such notice: and the registrar, who on 
finding bis mistake bail bought the nut- 
etanding mortgage, was held entitled to fore
close the same. lire go v. Dickey. Hi (Jr. 4114.

See Lairrie v. Rathbun. 38 V. <'. If. ‘2."i."i.
Omission of Indorsement — Xotiec of | 

Action—/,imitation—Damages—Costs.] — A

registrar, being applied to by the plaintiff 
for a «-ertifii-ate of the registries on a lot. 
gave one in which he omitteil to mention a 
mortgage for $000. prior to that which the 
plaintiff pnri-hased, supposing it. from the 
certifient!*, to Is- a first incumbrance. Tin- 
first mortgagee obtained a decree for sale, and 
the plaintiff purchased the land at less than 
what would satisfy the two mortgages, but he 
soon afterwards solil at a cotisiilerable ad
vance. so that in the end In- would receive all 
that In* had paid for bis mortgage. In an 
action against the registrar for this omission, 
the jury gave $500 damages: -Held, that the 
registrar was not entitled to notice of action, 
and that the six months’ limitation clause did 
not apply, for. though an officer within the 
meaning of ('. S. I". ('. c. 120. this was not 
an act committed but a negligent omission. 
IIi-lil. also, that the damages were moderate, 
the plaintiff having in fact sustained loss to 
the full amount of the first mortgage. The 
plaintiff, having been made a party to a suit 
in chancery on the first mortgage, endeavoured 
to obtain priority, but failed in bis defence, 
and was compelled to pay costs. Whether 
these costs could be recovered from the regis
trar was a point raised, but not decided, as it 
was uncertain whether they were included in 
the verdict. Harrison v. Hreya. 20 V. (' It. 
324.

Abstract Index Omission of Instrument
-Damages.]- A w ill relating to certain land, 

though registered, was not entered on the ab
stract index, whereby the plaintiff alleged that 
be was damnified in purchasing a mortgage on 
the land, the mortgagor having no title. The 
mortgage was first purchased by S.. a soli
citor. for himself, and tin- assignment of it 
made to the plaintiff, for whom In- was accus
tomed to act. and to whom In- afterwards sold. 
S. was not retained by plaintiff to search the 
title for him: it was not searched when he 
sold to the plaintiff: and tin- Judge before 
whom the case was tried held that lie relied on 
the supposed title acquired by the mortgagor 
by possession:—Held, that the plaintiff could 

j not claim iliat he was damnified by defen
dant's omission: and that he could found no 
action on the search made by S. Urccu \. 
Ronton, 8 O. It. 471.

Deputy Profits of Conveyancing—Fees. \ 
—A deputy registrai did business for many 
years as a conveyancer, for bis own benefit, 
with the knowledge of the registrar, and with
out objection by him:—Held, that tin; regis
trar could not afterwards claim the profits. 
The deputy was said to have searched a title 
for certain persons, and not to have given 
to the registrar credit for the search, or made 
any charge for it lo tln-se persons. The 
registrar not appearing to have been aware of 
this practice, the deputy was held charge
able with the ordinary search fee. as the 
registrar's share of the transaction. It was 
said that the deputy had not charged other 
persons with all the fees which the law allow
ed : but the court considered liim not liable to 
the registrar for these fees, where the omis
sion to make the charge was not in view of 
any personal advantage to the deputy him
self. The Statute of I,imitations was held 
to be no bar to the claims of the principal in 
respect of these and other transactions be
tween them. Smith v. Redford. 19 Gr. 274.

Indictment for Misdemeanour —Ioint 
Offenet Deputy. I An Indictment charging 
a misdemeanour against a registrar and his
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deputy jointly, is pood, if the facts establish n 
joint offence. A deputy is liable to he in- 
dicfed while the principal legally holds the j 
office, and even after the deputy himself has 
been dismissed from office. Regina v. Ben- 
I a min. 4 ('. P. 170.

Search by Stranger Inspection of 
Honk».]- A registrar is not obliged to place 
his books and indices in the hands of any 
person desiring to make a search, but may do 
so in his discretion, and on his own responsi
bility. In this case one W. desired to ascer
tain the judgments recorded against Y., and 
iIn1 registrar gave him the number of certain 
judgments, which lie said were all that re
lated to V.. and offered to shew him the corre-
8ponding certificates, but lie refused to allow 
him to ins|H'ct the index or the registry book 
of judgments : Held, that he was justified 
•n Mich refusal. In re Webster ami Reoistrar 
of Urn at. 18 V. ('. It. 87.

Tim registrar is the person by whom all 
searches are to be made. A person inquiring 
into the state of a title has no right to make 
searches and inspect the registry hooks, but 
lie may require the registrar to make the 
searches and produce the instruments and

' i......flit " re I a I ipg I hereto for Ids
inspection. Semble, tliat under s. ‘JO the 
i1 - -irar i< bound to exhibit the abstract 
index when required to do so. lions v. Mr I,an,-r. < p. mo.

Treble Damages -t 'mi riel ion.]—An nc- 
'eu. cannot be brought against a registrar for 
treble damages, under 35 (leo. III. c. 5. s. 10.
until lie has I.... convicted under that section
of some offence for which lie shall forfeit his 
office. Hamilton v. Lyons, 5 (>. S. 603.

Wrongful Registration — .letion for
ll'iiionil l‘artirs.\ S., believing that his 
father i still living, hut of unsound mind i 

entitled to certain lands to which the 
plaititid's claimed title, took the advice of his 
■" ’'tor. i.. who. being advised by counsel in
structed by S.. prepared and registered an 
instrument, whereby lie. S.. staled that lie 
claimed the lands, and would, upon the demise 

' ' father, commence proceedings for their 1
|v..... ''y. The plaintiffs were thus ohstruc-
t' d n the sale of their lands, and brought an 
i n .ii against N., < and the registrar, to re- 

ui"Vi> the instrument from the register, as 
(«•mg a cloud on the title, and for damages.
\t the trial the action was dismissed as 
«gainst the registrar, but judgment granted 
« ' a reference to assess damages, against 
* :l,"l 1 '• <4 H. 4731 :—Held, that the 
lb - stry Act did not authorize the registra- 
11,111 of sm h an instrument : and that an 
it' ' a would lie for its removal. The act of 
registration was a wrongful one. ami all par
te • "iiorued in it were responsible to the 
! ' ils. and the registrar was therefore a 
l *r party. Ontario Industrial Loan and 
I- ••in" nt Co. v. Lindsey, 3 O. It. tin.

I he fees to Im> taken by registrars were
bj R. s n is?: c. Ill, m 02, l".v 

x " 1W7 c. I3il, ss. 118. 131. For 
"t'y as to such fees under !» Viet. <•. 34 

1 ,s * <'. c. S'.». se«> Krele v. Ridout. 6 
1 1 It. -40: Smith v. Hidout, 6 V. V. It.

017 : Hope v. Ferguson. 17 V. <'. It. *J1!> ; 
Me!tonald v. It'll. 21 V. ('. It. 33. In re 
Lount, 11 C. P. 07.

(a) For Particular Services.

Abstract -Copy of lndex.] -Where an ab
stract of title to a lot is applied for, and the 
registrar furnishes only a copy of the abstract 
index, making no search or reference to the 
registrations :—Held, that lie can charge only 
as for such copy, namely. 25 cents for the first 
100 words and la cents for each subsequent 
100. Ross v. UrLay, 20 ('. P. 100.

The registrar charged $2.0." for an abstract 
of live folios— i. e.. $1.20 for searches, the re
mainder being for copying at the usual rate:— 
Held, that the registrar was entitled to those 
fees, though lie only copied it from the index. 
A registrar when preparing an abstract is not 
hound to rely on the correctness of the ab
stract index, but may properly test its correct
ness by making all searches necessary for the 
preparation of the abstract : lie may rely, how
ever. on the index if lie thinks proper, and 
charge the same fees as for searches. Hut if 
he gives a certified copy of the abstract index 
only, lie can charge no more than the rate per 
folio. UacNamara v. McLoy, 8 A. It. 319.

-------- Searches.1 — A registrar's abstract
having been demanded of all instruments re
gistered upon two township lots comprised in 
a certain mortgage : Held, that the registrar 
was entitled to charge $2 on each general 
search of the township lots and twenty-five 
cents for the first hundred words and fifteen 
cents for each additional hundred words of the 
abstract, as provided in It. S. (>. 1887 c. 114. 
s. 96, s.-aa. '.! ;inil I ; but tile fact that the lois 
had. subsequently to tin* mortgage, been sub
divided by the mortgagors, without the assent 
of the mortgagee, into a number of lots upon 
registered plans, did not. under s.-s. 2. justify 
him in charging also as for a separate search 
on each of the juts as shewn on the said plans. 
Morse v. Lamh. 23 O. R. 1U7. Reversed by a 
divisional court, 23 O. It. tIOR.

Registration of Deeds Special Tariff— 
Extra Covenants.]—By 10 Viet. e. 10!». the 
registrar was entitled to receive only 2s. ltd. 
from defendants for registering deeds made to 
them in the form given by the Act. In 1866 
the registry law was changed, and deeds were 
required to bo registered in full, instead of by 
memorial, as before. In 1873 and 1874 de
fendants brought for registration deeds made 
to them, which contained covenants for title 
not in the statutory form :—Held, that for 
such deeds the registrar was entitled to charge 
his full fees, and was not restricted to the 2s.
fid. Ward v. Midland R. It. Co., 85 tJ. (*.
It. 199.

Search of Abstract Index. | Semble.
that under e. 20 of 81 Viet. c. 20 (O.l, the 
registrar is bound to exhibit the abstract in
dex when required to do so. and the fee for 
so doing, including reference to four of the 
registered instruments therein referred to. is 
23 cents. Where such abstract index, con
taining thirty-one entries, was shewn to an 
applicant, who looked at the same, and on 
request was shewn four of the registrations 
in it:—Held, that the registrar could only 
charge 25 cents, and not as for a search on
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Ross v. McLay, 20each of such thirty-one entries. Rons v. Mc
Lay. 20 C. I*. I!f0.

--------  Recovery of Fee Paid. 1—In nil ac
tion brought against a county registrar to re
cover hie'k alleged overcharges, il was shewn 
that the plaintiff had called upon the registrar 
to search the hooks and indexes in his office, 
and inform him of the persons named as gran
tees in t In- last executed ......1 of a certain ini ;
and also what Incumbrances there were regis
tered against it. There were twenty-eight en
tries on the abstract index, and the registrar 
charged for these services .$1.40, being at the 
rate of twenty-live cents for the first four en
tries, and five cents for each of the other en
tries. Quterc, whether the registrar was 
hound to do, or could recover for doing, what 
the plaintiff required of him. Held, that, 
ns he had done it, the charge which the 
plaintiff had paid, and which was reasonable 
on the principle of the tariff, could not he re
covered hack. The registrar was required to 
produce the abstract index of a lot. which con
tained ISO entries, and lie insisted oil being 
paid $2 as for a general search, the plaintiff 
offering lo pay twenty-live cents.: -Held, that 
the registrar had charged .$1.70 too much. 
Alaenainura v. McLay. 8 A. It. 319.

Search of General Index -Instrument.] 
—The plaintiff asked to examine an original 
conveyance in the registry office, informing the
officer of ilie names <>i' the parties thereto and
the lands affected thereby, hut did not tell him 
the number of the conveyance. The registrar 
examined the index, for which lie charged 
twenty-live cents, and ten cents for producing 
the document : Held, to he proper charges. 
Macnamara v. McLay. 8 A. It. ill».

Search of Plan—Abstract Index.]—The 
plaint iff told the registrar that one A. owned a 
lot in the township of It., hut was ignorant as 
to the number of the lot, and asked the regis
trar lo tell him what incumbrances there were 
against it, which the registrar did, and charged 
for those services twenty-five cents for ascer
taining the number of the lot. and twenty-five 
cents for searching for the incumbrances :— 
Held, that both were proper charges. Mac
namara v. McLay, 8 A. It. 319.

-------- Charge by Luts.]—The plans filed
in the registry office of the city of Toronto 
were exhibited to two assessors of the city as
sessment department, who used them in order 
to check, for assessment purposes, the dimen
sions of the various lots shewn on them :— 
Held, that the registrar was not entitled to 
charge as for a search on each lot shewn on 
such plans. Quiere, whether, unless a plan is 
an original registered instrument under 31 
Viet. c. 20, s. 70. s.-s. 11, any fee is chargeable. 
In this case the charge of ten cents for ex
hibiting each plan was not objected to. Lind
sey v. fit y of Toronto. 27» V V. 333.

Search of Registered Instrument.]
On an application at a registry office to search 
as tu the registration of a deed, the applicant 
gave the names of the party to the deed and 
the lot described therein, and was shewn the 
original registered instrument : Held, that 
there was a sufficient description given to en
able the registrar to find the required deed 
without giving the number of the registration, 
and that under ."11 Viet. e. 20, s. 70. s.-s. 11. 
the fee for exhibiting such original instru- I

I ment was only 10 cents.
I C. 1*. 190.

•See Smith v. Redford, 19 Gr. 274.
See, also, post VII.

(b) Proportion Payable to MunUHpality.

Construction of R. S. O. 1877 c. Ill,
s. 98.| —Held. that, on the proper construc
tion of s. 98 of II. S. O. 1,877 c. 111. each re
gistrar is bound to account to tin* county as 
therein mentioned only after lie has first re
ceived the sum of $2.300. and not liefore. and 
this whether there lie successive holders of the 
position in any one year or not. The Act, be
ing in derogation of the rights of registrars 
as they previously existed under the common 
law, must be construed strictly. Re Inycrsoll, 
Gray v. Inycrsoll, 1(1 O. It. 194.

Dismissal during Year.]—Where a re
gistrar of deeds was dismissed before the expir
ation of the year, having received in fees an 
amount in excess of that specified in the sta
tute (H. S. <) 1877 e. 111. s. lOf. : Held, 
affirming the judgment in 3 O. It. 23. that lie 
was bound to return and pay over to the trea
surer of the municipality a proportionate 
amount of such excess, although not in office 
at the time pri*scribed by the statute for mak
ing bis return : but, semble, that the treasurer 
could not maintain an action for such fees be
fore the 13th January, the day named in the 
Act for the registrar sending in his return. 
Held, also, that the defendant was not entitled 
to notice of action. County of Itruce v. Mr- 
Lay. 11 A. It. 477.

Liability of Sureties for.] —Action up
on a bond of the defendants ns sureties for a 
registrar of deeds, dated 8th January. 18,8(1. to 
recover the portion of fees received by him 
which he should have paid to the plain
tiffs under_the Registry Act, R. S. <>. 1887 c. 
114, s. 107. The bond was in the form pre- 
scrilted by schedule A. of the Act, and was 
conditioned for the performance of the duties 
of tin* registrar’s office and against neglect or 
wilful misconduct in office to the damage of 
any person or persons. The form was pre
scribed before the introduction of the provi
sions now contained in s. 107 of the Registry 
Act. which by s. 13 makes provision for the 
giving of special security for the payment of 
moneys under s. 107 : -Held, that, the bond 
being in the form prescribed by the Act in 
force prior to the introduction of the provi
sions giving the municipalities a share in the 
fees, the sureties were not liable for the non
payment over of the municipality’s share of 
the foes. Decision in 19 (>. R. 349 affirmed. 
County of Middlesex v. Smailman, 29 O. R.

Powers of Provincial Legislature.]
The plaintiffs sued the defendant for the 
proportion of fees received by the defendant 
as registrar, to which they were entitled under 
R. S. O. 1877 c. 111. ss. 9,8-103. The defend
ant demurred to the declaration on the ground 
that these sections were ultra vires tin* pro
vincial legislature, as they imposed an indirect 
tax, and not a tax for raising a revenue for 
provincial purposes:—Held, that having re
ceived the money in question under the above 
Act, the defendant could not deny that he re-
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ceived it for the purposes therein provided. 
Held, also, that if n tax at all, it was clearly 
a direct tax. and intra vires. County of 
flattings v. Ponton, 5 A. It. 543.

3. Notice of Action.

Fees Yeglcct to Furnish Statement—Fx- 
ressire Fees. |—Held, that a registrar was not 
entitled to notice of an action against him for 
neglecting and refusing to furnish a statement 
in detail of fees charged by him, as required 
by 38 Viet. c. 15, s. 7 (O.l, and for a man
damus: such neglect and refusal being an act 
of omission. Foss \. Me Lay, 40 U. C. It. 83.

a registrar is entitled t<> notice nf an action 
to recover back fees charged by him in excess 
of tlmse_allowed by 31 Viet. c. 20 (O.) S.

See Ontario Industrial L. and /. Co. v. 
I.indsm. 3 O. It. 06 ; County of Bruce v. Mc- 
l.an. II A. It. 477 ; Harrison v. Brcqa. 20 U. 
V It. 324.

4. Tenure of Office.

I By It. S. O. 1877 c. 111. s. 7 (It. R. O. 
1807 i'. 130. s. 111. every registrar heretofore 
appointed or hereafter to be appointed, holds 
attire during pleasure only.]

Quo Warranto - \ctinn for Fees.]—A 
quo warranto information was refused to try 
lb" fight to the office of registrar, and the 
applicant left to his action for the fees against 

alleged intruder. In re Hammond and 
Mel.ay. 24 V. C. It. 56.

Removal Misconduct—Appointment dur-
voi Ch usure.] — Plaintiff in 1850 was appoint
'd registrar, under 0 Viet. c. 34. which nuth- 

- d the governor in general terms to ap- 
: ut. saving nothing as to tenure, but pro

le- |,,r removal in certain events, to be 
Moved in a specified manner. Ilis eomrnis- 

ii expressed the appointment to lie during 
P'easure, and in 1864 he was removed and dé
tendant appointed, the admitted cause of such 
I'1 'i' "Mil being plaintiff's alleged misconduct as 
returning officer at an election. The court of

bench held that the plaintiff could be
removed only for the reasons and in the manner 
pointed out by the statute ; that the words 
' d '.U- pleasure” in his commission could 
foi deprive him of his statutory rights; and 

_’b \ ief. c. 24. by which every registrar 
m office was continued therein, would 

j ot confirm defendant’s appointment, if il- 
leg I. Held. reversing the judgment, that 
1 "lave being one to which at. common law 

ippointment might be during pleasure. 
I tlie statute not providing expressly for the 

'■ the plaintiff’s appointment during 
■ to and his removal were valid. (2) That 

office was one of freehold, then the grant 
" i' during pleasure was void, and the plain- 

' never appointed. Hammond v. Me- 
1 -8 I C. It. 4* 13. 26 V. C. It. 434.

VII. Registry Offices and Books.
1. Books of Office.

Alteration of Registration Divi
sions.!- When a separate registry office is

established in a city or town, the Itooks which 
have lieen kept for it must be deliverer! to the 
registrar, although memorials relating to 
land without the city have been improperly 
entered in such books. In re Registrar of 
London and Registrar of Middlesex, 17 V. 
C. It. 382.

Where the plaintiff, the registrar of the 
county of F.. after the city of K. was separat
ed therefrom for registration purposes, fur
nished to the registrar for the city a statement 
of titles to land before separate books were 
kept for the city :—Held, that the plaintiff 
was not bound to furnish the matter lie had 
supplied, and that defendants were not obliged 
to pay for it, this Is.dng u casus omissus from 

S. U. C. c. S'.l. Durand v. City of King
ston, 14 C. 1*. 43'. ».

Vnder the Registry and Municipal Acts. 20 
Viet. e. 24. and 20 & 30 Viet. c. 31 :-Held, 
that the counties of York and Peel were jointly 
liable to the registrar of Peel for services ren
dered by him. under ss. 26 and 33 of the Reg
istry Act. before the separation of these coun
ties. Held, that s. 70 of the Registry Act. 
authorizing the inspector to certify the 
amount, made the general averment in the 
declaration of services rendered sufficient. 
Campbell v. Counties of York and l‘al. 26 
U. <’. R. 635. Affirmed. 27 U. C. R. 138.

Held, that a demand of payment on the 
treasurer of the counties and refusal by him 
were sufficiently shewn by the evidence in this 
case; and that the inspector's certificate un
der s. 7n, though given after the separation, 
was sufficient, it not being a condition pre
cedent to the right of action on such refusal. 
Held, also, no objection that the memorials 
copied by the plaintiff had been received by 
his predecessor, not by himself. »S. C., 27 
U. C. R. 138.

Delivery up to Claimant of Office -
Mandamus.]—The affidavits stated that M., 
who claimed the office of registrar, obtained a 
mandamus nisi directed to II., to deliver up 
to him the books and papers ; that lie went 
to the office with two constables in II.’s ab
sence, and demanded them of his wife, read
ing what purported to he a peremptory man
damus as his authority, but refusing to al
low her or her solicitor to examine it : and 
that they then took away the books, &c. Upon 
these affidavits the court granted a rule nisi 
for an attachment against M., but refused it 
against the constables, there being nothing to 
shew that they were aware of the fraud. A 
rule for an order on M. to return the 
books. thus obtained, was refused, as H. 
might bring trespass, claiming a mandamus in 
the action ; and when full redress can be had 
by an ordinary suit, applications for summary 
remedies should not be encouraged. A writ 
of replevin lmd previously been refused. In 
rc McLay, 24 V. C. R. 54.

Payment for Books—Liability of County 
Council.]—A., the registrar of Kent, applied 
to G., the registrar of Huron, to order books 
for his office; G. ordered two books from the 
plaintiff in A.’s name, and these were charged 
to A. ; three others were afterwards furnished, 
which the plaintiff charged in his hooks to 
the county of Kent, for Mr. A. :—Held, that 
the plaintiff, under 16 Viet. c. 157, s. 3. had 
no right of action against the county council. 
Read v. County of Kent, 13 U. C. It. 572.
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2. Office Puddings.

Obligation of Municipality to Pro
vide. | -The county of Northumberland luiv- 
inir been ou the 1st December. IS."»!), divided 
for registry purposoN, and the county council 
having for eighteen months neglected to pro
vide offices, vaults. tV.. for the safe keeping 
of i lie book*. &<\ : Held, that *. B of 
<’. s. V. ('. c. Mil is declaratory of s. 1!) of 
!( (ieo. IV. c. .'M. and governed cases before 
the passing thereof: and that defendants were 
under said Act obliged to furnish offices, 
vaults. iVo. Regina v. Comities of Xortlium- 
hcrland mill Ihnham. 10 C, IV .120.

< ' S. f. ( c. St!) makes it the dut v of tfie 
county council to erect fire proof offices and 
vaults for the registry office of the county. 
The defendants having neglected so to do : - 
Held, that the plaintiff, the registrar of the 
county, having furnished the requisite vaults 
and offices, could not sue the county council 
for the rent of the same : Ian that his remedy 
was to compel the council by tin* aid of the 
court to furnish such offices. &c. U'nrtl v. 
Counties of \ or tli it m In rl mnl anil I hi r ham 12
<’. P. 14.

Removal of.| The power with respect to 
the removal of registry offices, given to the dis
trict^ councils by !• Viet. c. .14. was by 12 Viet, 
ce. 7s. si. vested in county councils. Fraser 
v. Coinitii s of Sloniioiit, Ihindas, mul Glen- 
narra. HI V. ('. |{. 2S($.

VIII. MlSt KI.LAXKOVS I’ASKH.

Decree Registration of — Iti rersal — | 
L'un.\ A decree made on further directions 
was registered against the lands of the de- I 
fendants. Subséquently the original decree | 
was reversed on rehearing. The order then j 
made did not specifically reverse the decree 
on further directions, t’pon an application j 
to discharge the lieu created by the registra- , 
I ion : Held, that the order reversing the ori
ginal decree destroyed the lien, but that the 
court could not make an order directly af
fecting it. (fra ha in v. Chaim ns. 2 C. !.. ,1.

Enrolment Hisyensing irith - Retro
activity of Statute.]—-4 Win. IV. c. 1. s. 47. 
which dis|Minscs with enrolment or registration 
of n deed of bargain and sale for the mere 
purpose of passing the land, applies to such j 
deeds executed before as well as since the i 
passing of that statute. I lor il. Louck■* v. 
Fisher, 2 V. ('. It. 470: Rafters v. Itanium.

•r» O. S. 2Ô2. See. also, floe il. Adkins v. A /- 
kin so ii. 4 O. S. 140.

- A Geo. If. e. Sti.]—Held, following , 
the series of authorities from I>im* <1. A infer- * 
son v. Todd, 2 1". (’. II. S2. down to Davidson 
y. Roomer. IÔ <lr. 21X. that 0 (ieo. If. c. 3(5. 
is in force in this Province, but that enrolment 
in chancery is not necessary to validate a deed 
in Other respects executed ill compliance with ! 
that Act. Hamhlit v. Fuller. 22 ('. P. 141.

Evidence of Title — Registration hit 
Vendor. |- In case of a registered title, a pur
chaser is in this country entitled to require 
the registration by his vendor of all the in
struments through which his title is derived. |

It radii v. Walls. 17 ( !r. <i!IO. See. also. Laird 
v. Paton, 7 O. R. 137.

---------Registrar's Certificate.]—A certifi
cate purporting to shew the registered con
veyances of land from the county registrar’s 
office, under the hand of the deputy registrar :

Held, not admissible evidence of the title 
under 13 A: 11 Viet. e. l'.l, s. 4. Gamble v. 
McKay, 7 C. P. 31!t.

_ —7----  Unregistered Deer/.J—Held, that the
title in this case, being a registered one. had 
not lieen deduced, inasmuch as one of ihe 
disais in its chain was not upon registry. 
Ketehen v. Murray, 1(5 C. I’. (5U.

Judgment Registration against l indu
Rescission. \ Where .judgments are ivgi>- 

tered against th«> vendee of lands prior to the 
conveyances being executed in pursuance ,,f 
the contract, the vendor is not entitled to a 
rescission of the contract in default of pay
ment, but may obtain a decree of foreclosure 
or sale. Galt v. Push, S (Ir. 3(50.

Loss of Unregistered Duplicate 
Mortgage Payment -Protection - llis-
eh a rye.]—Action by the plaintiff, adminis
trator of M., against defendant, on liis cove
nant in a registered mortgage to pay M. the 
amount due thereon. Plea, on equitable 
grounds, in substance, that the plaintiff told 
defendant before the instalment sued for fell 
due that lie could not find the mortgage, and 
defendant then informed him that lie would be 
prepared to pay when it fell due ; that when 
lie received notice of this action lie notified tin- 
plaintiff's attorneys that he was prepared to 
pay on production of the duplicate copy id' the 
mortgage, which was held by M„ or on proof 
of the loss ; and that he was and is so pre
pared: hut the plaintiff refused to shew said 
copy or furnish any proof of the loss. The 
plea also averred that the testator find made 
a will, and appointed certain persons execu
tors, who had possession of the will : and de
fendant submitted that lie was entitled to 
such duplicate or proof of loss, and alleged 
that lu- was prepared to pay or deposit the 
money as the court should direct, to be paid 
over to plaintiff on such production or proof : 
— Held, plea bad. for it must be assumed that 
the mortgage was m-orded at length : no as
signment either directly or by deposit was 
averred : and under the Registry Act defendant 
would be fully protected oil payment of the 
mortgage and recording the discharge : and 
the alleged will was not said to be valid or 
existing, ilacauley v. Itoylc, 2T> C. P. 23!).

Mortgage by Purchaser — Fees far 
Registration. |—A purchaser who to secure a 
balance of purchase money bas given a mort
gage to the court, must pay the fees for regis
tration of his mortgage. Sicectnnin v. Stent- 
na in, (5 P. R. 83.

Plan—Amendment—Closing uy Streets— 
R. S. U. I si 7 c. III. ss. s>, s.t, X). See
In re 11 ’ahlie and Village of Jturlington. 13 
A. 11. 11)4.

Production of Registered Deed -41- 
teration in- Proof of Execution.]—The pro
duction of the registered duplicate original of 
an instrument with the registrar's certificate 
indorsed lhereon is. by virtue of s (53 of the 
Registry Act. R. S. (). 1897 c. 13(5. primft 
facie evidence of the due execution thereof,
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imtwii list muling the fact that material altera- 1 
i i<in.*» appear on the face of the instrument. 1 
ill i|tiestion< as to these alterations being, 

lv .'i, -till left open, dm untuck v. Harn- 
hart. -il A. II. 040. See, also, Canada Per- 
iiiiiik ut !.. mill X. Co. v. Page, 30 C. 1*. 1.

Registry Act - Retroactivity.] — The 1 
ll'i:isir> Art of 1X00, s. 00. anil tin- Registry 
Art of IXtiX. s. ON. are retrosiiective. Miller 
x. /Irotin. 3 O. It. 210.

Renewal of Registration - Ai a suit n 
jin tjni In i I.hic. | -See I'adeboncuur v. City 
ni \i<iiiti"ii, *ju s. r. it. v.

Sic Mnitri AI.K. XV. 3 (a), üi), (él
it \it.w ay. XV. 2 (el —Sun*. XII. Wn.i., 
\ II.

RE-INSURANCE.

1 XSUHANVK. III. 10.

RE-ISSUE.

>•< I'atim Fun Invention, VI11.

RELATOR.

Ml MlTI’AI. ('OUPOHATIONS, XIX. 5 (gl.

RELEASE.

I. ok I.anii, 0113.

II. ok Personal Claims and Causes of 
AtTION,

1. Itn Whom Itelcanr man be (liven, 0115. 
Construction mul Operation, 0117.

3. 11 intake or Fraud, 0110.
4. Pleading, 0121.

Taking Criminal Proceedings—Effect 
on Civil Proceedingh. 0122.

0. Other Canes, 0122.

Deed of Release Interest to Operate on.] 
\ in I MO, conveyed to It.’s son. then a 

R. swore that lie bought the land from 
A . lyii. being in difficulty, had the deed made 

- s"" ■ 11"I that lie had always continued 
" l1 •' "ion. but upon this point the evidence 

y 1 iradictory. A.'s heir in 1X40 made a 
, : t''l",ise to R, ami It. conveyed to the 

11*** plaintiff :—Held, that the deed 
; \ - heir to It., being a mere release.
' 1 "s son were in possession) there ho- 

' '-taie on which it could take effect, it 
j'. - • rntive. l)oe d. Prince v. Oirty. 0

The title acquired by a purchaser at a 
sheriff’s sale of the husband's interest in his 
wife’s lands, is sufficient for a release from 
the husband and wife to operate upon. H< attic 
v. Mutton, 14 <*r. ($80.

Dower—Release of.]—See Dower.

Invalidity Mine nee „f Consideration — 
Registry Lairs. |- Where A., holding land un
der a registered title, sold to It., whose deed 
was not registered, and It. sold the land to ('., 
and after sale sold it again to !>.. who reg
istered his deed, the deed to <not having 
Im-cii registered : Held, that <'. could not. by 
obtaining and registering a release for a 
nominal consideration from the heir of A., 
obtain priority over D.. as ('. could not be 
considered, as to the release, a subsequent pur
chaser for a valuable consideration. Pm d. 
Major v. Reynolds, 2 V. C. R. 311.

Joint Tenant. |—A release by one joint 
tenant to another conveys a fee without 
words of inheritance. Rattan v. Rattan, M. 
T. 4 Viet.

Lease for Lite—Operation as Release.] - 
A. died, leaving the plaintiff, bis widow, and 
defendant, his heir-at-law. The plaintiff be
ing in possession of part of the property, de
fendant executed the following instrument un
der seal: "Know ye, all men. that 1. John 
(}. Hall, do hind myself, my heirs, executors, 
and assigns, in the sum of £300 to let my mo
ther. Leah Hall, retain quiet and peaceable 
possession of the lot of laud now in her pos
session. the same being fifty acres more or 
less, for lilt* term of her natural life:"—Held, 
a lease for life. Semble, that the writing 
might also he supported as a release. Hall 
v. Hall, 13 U. C. It. ($37.

Quit Claim Deed \ssignee of ltond.\ — 
The plaintiff, having a bond for a deed from 
one W., assigned the same to < by way of 
security only: Held, that a quit claim deed 
h.v which ('. conveyed to lx., did not place K. 
in any better position than his assignor. 
Graham v. Chalmers, 7 Or. 597.

--------- Interest to Operate ow.l — A.
received possession from It. : A. died in 1X4(5, 
and iiefore his death A. and B. had been' in 
continued possession for more than twenty 
years. A. died without issue and intestate, 
leaving his wife upon the land. <’.. his heir- 
at-law. brought ejectment against A.’s wife, 
who defended, relying on a quit claim deed 
from It., who. upon giving up possession to 
A., had exchanged lands, and never having giv
en A. his deed, as was alleged, now conveyed 
to his wife :—Held, that A.’s wife, upon 
the death of her husband, being merely a 
tenant at sufferance, and having no interest 
upon which a simple release could operate, 
the release conveyed nothing, and the plain
tiff was entitled to recover. Poe d. Connor 
v. Connor, (5 V. C. R. 298.

Where the grantor does not grant all his in
terest in the land to the grantee, hut merely 
gives up his right, this is a mere release, and 
it must have a previous estate or interest in 
possession on which it can operate. Poe d. 
Phelan v. Kinnally. 7 V. C. R. 4SO.

A. died in possession intestate in July. 1851. 
leaving his widow, and the plaintiff, his eldest 
son. The plaintiff, on the 15th October. 1851,
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by deed poll, In consideration of £50, "re
mised, released, and forever quit-claimed ” the 
land, in fee simple, to his mother, who was 
still living on the place. Defendants claimed 
under her: Held, that the deed could lake 
effect as a release only; that the widow, be
ing a tenant at sufferance, had no estate upon 
which it could o]ierute; and that it therefore 
passed nothing. Held, also, that 14 & 15 Viet, 
c. 7. s. 2, enacting that all corporeal tene
ments and hereditaments shall bo deemed to 
lie in grant as well as in livery, could not 
help : for it was not intended to alter the 
construction of tin* language of deeds, but to 
enable words which would only have passed 
incorporeal to pass corporeal hereditaments. 
Acre v. Livingston, 211 U. (J. It. 282.

——-— Operation as Conveyance of Fee.]— 
8., being owner in fee. by deed expressed to 
In- made in pursuance of the Act to facilitate 
the conveyance of real property, in considera
tion of £75, did quit claim to one G., 
his heirs and assigns forever, all his right and 
title to the land in question. It was added 
that G. might take possession, that 8. would 
execute such further assurances as might be 
requisite, that lie had done no act to incumber, 
and lie released and quitted claim to (i. all his 
claim upon said lands:—Held, sufficient to 
pass the title in fi-e. Mill oison v. Dillabough,
21 r. <:. it. 501.

--------- Operation as Conveyance of Fee—
Interest to Operate on.\ Defendant, being in 
possession of land, by deed, in consideration of 
5s.. remised, released, and for ever quitted 
claim to the plaintiff, his heirs and assigns for 
ever, the said land, to hold to the plaintiff, his 
heirs and assigns, to and for his and their sole 
and only use forever: Held, that the deed 
could not operate as a release, there lieing no 
estate or possession in the plaintiff to support 
it. nor as a conveyance, for want of apt 
words: and therefore that nothing passed by 
it. The last case distinguished. Cameron v. 
Gunn. 25 V. (’. It. 77.

--------- Purchaser for Value,] - Where a
person claims under a quit claim deed, lie is in 
general not protected as a purchaser for value 
without notice. Goff v. Lister, 14 Gr. 451.

Sheriff’s Deed -Interest to Operate otl.l 
- A deed given by a sheriff after a sale of 
lands under a (i. fa., whereby he conveys all 
the estate and interest of the debtor, is not to 
lie considered as a mere deed of release in the 
strict sense of the term, so as to be inoperative 
for want of a previous estate in the grantee. 
hue d. hissett t. McLeod, 5 V. C. It. 297.

II. Of Pkhsoxal Claims axd Causes of 
Action.

1. By Whom Release May he Given.
Agent Authority—Estoppel.]—To an ac

tion by L. against A. the defence was release 
by deed. On the trial it was proved that A. j 
had executed an assignment for the benefit of 
creditors and received authority by telegram to 
sign the same for L. The deed was dated 8th 
October, 1881, and afterwards, with knowledge 
of it. L. continued to send goods to A., and on 
5th November, 1881, he wrote to A. as fol
lows : “ I have done as you desired by tele
graphing you to sign deed for me, and I feel 
confident that you will see that I am protected I

and not lose one cent by you. After you get 
matters adjusted 1 would like you to send me 
a cheque for #800" ... in April, 1885, 
A. wrote a letter to L., in which he said : "In 
one year more l will try again for myself and 
hope to pay you in full." In November, 1886, 
the account sued upon was stated :—Held, 
that, the execution of the deed on his behalf 
being without sufficient authority, L. was 
not bound by the release contained there
in, and, never having subsequently assented to 
the deed, or recognized or acted under it, lie 
was not «-stopped from denying that lie had 
executed it. Luicnnce v. Anderson, 17 8. C. 
K. 549.

Bargainor Rights of Person for whose 
Benefit Bargain Made.] In consideration of 
a conveyance to him of a certain farm, the pe
titioner agreed with his mother that he would 
during her life provide her with a house on the 
farm, and with necessaries, and support his 
brothers and sisters thereon until they reached 
sixteen years of age. so long as they remained 
at home on the said farm, and assisted him so 
far as they were able in the management of 
it : Held, that tin- mother had no right nr 
power to release the petitioner from the obli
gations undertaken by him with reference to 
his brothers and sisters under tin* above agree
ment, and if the children did their part they 
could hold their brother to his promise, though 
tin- agreement was Hot in terms made with 
them as parties. Re McMillan, 17 <). It. ."14.

Joint Tenant - Fire Insurance Claim 
for Rebate.\—,T. M. and F. M„ his wife, were 
jointly insured in the defendant company, 
whose deposit was being administered under 
It. 8. O. 1877 e. 160. ss. 21, 22. On 4th Feb
ruary .1. M„ without the assent of F. >!., 
signed and sent to the receiver a claim for re
bate as empowered under that Act. No ac
knowledgment of the receipt of this claim was 
given by the receiver, who, on 27th February, 
sent J. M. and the other policy holders a circu
lar notifying them of an agreement for rein
surance. and that if they objected thereto, and 
desired to claim for rebate, they were to do so 
before 15th March. On 24th February the 
property was burnt, and J. M. forthwith 
claimed for tlie whole loss :—Held, that neither 
J. M. nor F. M. was bound by the former’s 
claim for rebate; that it was not a release, 
hut an invalid attempt by one to exercise a 
joint statutory power; or else an attempt to 
make a new contract, which was not author
ized by one of the parties, and was not ac
cepted by the receiver before the loss occurred. 
Granting that a release by one joint tenant 
would extinguish the right of both, it does not 
follow that entering into a new agreement by 
one will prejudice the right of the other. 
Clarke v. In inn Fire Ins. Co., Me Pitre'*
Claim, 6 O. R. 685.

Joint Tort-feasor.]—Qun*re. in the pre
sent state of the law, is a release to or satis
faction from one of several joint tort-feasors, 
a bar to an action against the others. Grand 
Trunk R IV. Co. v. McMillan, 16 8. C. It. 
543.

Lessor in Ejectment. 1—A lessor of the 
plaintiff in ejectment will not be allowed to 
release the action. Doe d. Boyer v. Claus, 3 
O. 8. 46.

Nominal Plaintiff.] — A release by the 
nominal plaintiff, made after the action is 
commenced by his assignee, cannot be pleaded
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;,s n defence to such action. Barclay v. 
Adair, 3 L. J. 88.

One of Two Plaintiffs. | — After issue
i„,| uni' nf two plaintiffs gave to the defend- 

, , , n*le:i<e under seal of all actions and de- 
: i,1.1- The defendant thereupon moved to 

,|| proceeding* in the suit: -Held, that 
. defendant should plead the release, and 

ih it lie was entitled to a stay of proceedings, 
, .1 t|M. remaining plaintiff was allowed to 

'.Hike out the name of the other plaintiff.
Ur Al pine v. Carling, 8 P. It. 171.

Canatlian Hank of Commerce v. Jen- 
tin., Hi O. It. 215.

2. Contraction and Operation.

Bond for Transfer of Vessel — .4 effort 
I'l'H nf Discharge.1—Declaration on a 

bond, reciting an agreement to sell a vessel to 
•Mill's for a sum payable by instalments, 

for which notes were to be given, and con- 
,1 tinned to convey the vessel within a specified
h... . and for quiet enjoyment. Breaches,
i hi-aI to convey, and eviction of the plain
tiffs by one (!.. alleging a* special damage 

mi . at nf costs in a replevin suit brought by 
i, Second plea, to the first breach, that, at 
ih.. execution of the bond, the boat, as the 
plaintiffs knew, was mortgaged to one C. to 
secure the same sums as the notes, and pay
ai,e at the same times: and thereupon, in 
. .deration that the obligors would deliver

cues to to apply the proceeds on the 
r'.a'.'e when paid, and that the plaintiffs 

mu!,I forbear to require the conveyance. C. 
agreed with the plaintiffs, with the consent of 
• obligors, to hold said mortgage only as a 

i ty for and until payment of said notes,
I mu Mich payment to release said boat to 

intiffs: that the obligors then, at the 
tiffs’ request, and in pursuance of said 
in-•tit, transferred the notes to < and the 

iuiill’s thereupon discharged the obligors 
from procuring the conveyance. Third idea, 
to o v,-ootid breach, that after said agree- | 
ii„ and transfer of the notes. ( '. transferred 
,i l . interest in the notes and mortgage to 

11. : that one of the notes being unpaid,
' - brought the action of replevin, and thus

• ;i icd possession, claiming under C. :—
Il I mi demurrer, both pleas bad. for such a

i m as alleged did not necessarily arise
ft... what was shewn, and the actual dis-

• -','i tod was not alleged to he by deed.
< /• ftt ON, 16 Ü. O. it. 618.

Covenant to Manufacture—Action on 
! Release. | -Declaration on a cove- 

im manufacture a certain number of 
I waggon seats per day. and to pay 
- a certain royalty on each. The 

' ! ph'u. on equitable grounds, alleged that,
h "m deration that defendant would release 
tie- plaintiffs from performance of said cove- 

‘U their part, and from all causes of
• in respect thereof, the plaintiffs agreed 
t" i'"lcase defendant from performance of

• nits on his part : and that defendant 
»• . > did release the plaintiffs from the

•• of said covenants on their part :
1 ‘ id. for not averring a release of the

■ from all causes of action : and be
ll a terbal concord under these cir- 

inu Id be no defence in equity, un

less the plaintiffs accepted the release or by 
their conduct and acquiescence led defendant 
to believe the first agreement at an end. Alc- 
(Jivcrin v. Turnbull, 32 U. C. It. 407.

Joint Judgment Debtors Agreement 
not to Sue One—Settlement of Suit— Fraudu
lent Conveyance.]—A stipulation not to sue 
one of two judgment debtors is no discharge 
of the other, though there should he no ex
press reservation of rights as against such 
other. The plaintiff recovered a judgment 
against two defendants, each of whom made a 
conveyance of hla property. The plaintiff 
filed bills impeaching the conveyances respec
tively ns fraudulent; in the one suit the 
plaintiff obtained a decree ; and the other suit 
he settled, consenting to the hill therein being 
dismissed without costs :—Held, that these 
circumstances did not necessarily imply a 
settlement or discharge of the debt. The only 
further evidence of the terms of the settle
ment was contained in a letter from the plain
tiff to his solicitors stating, as to the second 
suit, that he lmd settled with the defendants, 
taking $45 costs, and agreeing not to prose
cute the suit, or Jook to the defendants therein 
for any portion of the judgment ; and the 
letter inquired, “ What about lis pendens? 
Will not bill have to be dismissed to have it 
removed —Held, that the judgment against 
the other debtor was not discharged. Dewar 
v. Sparling, 18 Hr. U33.

--------  Discharge of One.]—The discharge
of one of two defendants in execution under 
a ca. sa., on a joint judgment, operates as a 
discharge of both. Fisher v. Patton, 5 O. S. 
741.

Joint Trespassers — Discharge of One—
Pleading lward.] Where the plaintiff by 
his own act, as by a reference and an award, 
has knowingly discharged one of two joint 
trespassers, he cannot bring an action against 
the other. A verdict or an award specifying 
the amount of damages against one of two 
joint trespassers, is in itself a bar, whether 
paid or not. and has the same effect as a satis
faction by him would have had in precluding 
any action against his co-trespasser. It is 
therefore unnecessary in the plea to an action 
of trespass, setting out the award of the dam
ages. to aver that the sum awarded has been 
paid. It would lie different, however, in plead
ing an award to an action of debt, in which 
two are jointly hound : there, unless payment 
of the award be averred, it is no bar. Adams 
v. Dam, 5 U. C. it. 202.

Partners Release of One.]—A release by 
creditors to one of two partners of all actions 
and causes of action, suits, debts, &<•.. which 
they now have, or ever had. or are entitled to 
in respect of any act, matter, or thing from 
the beginning of the world, is n release of in
dividual as well as partnership liabilities. 
Dali v. Irons, 4 C. P. 351.

Several Obligors -Release of One.] — A 
release by plaintiff to one of several obligors 
in a replevin bond to the sheriff, after an 
assignment to the plaintiff, releases all : and, 
having released the sureties, the plaintiff can
not sue the sheriff for taking insufficient sure
ties. A"irkcndull v. Thomas. 7 U. C. It. 30.

Sec Clarke v. Union Fire Ins. Co., Me- 
Phcc's Claim, 0 O. R. 035, ante 1.
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3. Mintake or I-'ruud.
Cestui que Trust to Trustee—Conceal

ment of Facta. | — See Hope v. Heard. 8 Ur.

Contract - -If rieuse of Claim on—\listak< 
or Surprise—Cleadinti.) — Action for work 
mill Inhour. Plea, release. Replication, on 
equitable grounds, that plaintiff had contract
ed to make certain railway bridges for de
fendant, according to certain plans and specifi
cations. by which the girders for one bridge 
were to be 00 feet in length : that defendant 
afterwards directed him to make these girders 
Ml feet. agreeing to pay him a fair price there
for, which the plaintiff did: that after the 
completion of all work under the contract, de
fendant procured a release under seal from 
the plaintiff in the following words; setting 
out the release, by which, in consideration of 
£1,1 In. then paid, the plaintiff released defen
dant from all claims and demands whatsoever 
arising out of his agreement with defendant 
for constructing bridges, and in full of all 
extras thereon—which is the release pleaded ; 
that connected with such release, and intend
ed as the basis and part thereof, was the fol
lowing account of the claims arising out of 
said agreement; giving the account, which 
covered between £50.000 and £40.000. shewing 
large sums paid to the plaintiff, allowances 
made for extras, and a balance due of £ 1,118. 
The plaintiff then alleged that in this account 
the value of the NO feet girders was not in
cluded. nor was the release intended to apply 
to or cover i he same ; t hat he had never seen 
such account until he was required by defen
dant to execute the release, nor had lie ever 
made any claim for such girders : and he 
was induced to execute such release, without 
examining ilie account or any opportunity for 
doing so. by his confidence in defendant, who 
refused h» pay him the balance appearing due 
until lie bail executed such release, which the 
pin nil ill" alleges was obtained from him by 
surprise, and was not inleuded to include or 
apply to i lie cost of such girders, for which 
alone this sun is brought : Held, on de
murrer. that the replication shewed no suffi
cient grounds to a void i lie release. Coulson v. 
MeChns,.a. 23 V. (’. II. 12».

Debt —Sureta. \- \ creditor by mistake ex
ecuted an absolute release to his debtor, but 
the agreement was. that the creditor's right 
against a surety should be reserved:- Held, 
that the surety was not discharged, and that 
the creditor was entitled to a decree in equity 
lo that effect. Haul, of Montreal v. McFuul, 
17 Ur. 2.'t4.

Judgment -Seizure after Ifelrase - Mis- 
tak< < 'oxts. | Declaration, that defendant 
recovered judgment against the plaintiff, and 
issued a !i. fa., and afterwards, by deed, duly 
released the plaintiff therefrom, but mali
ciously caused the sheriff to seize plaintiff's 
goods under the writ, and would not direct 
liiin to stay. I Men. on equitable grounds, that 
before the release the !i. fa. was issued : that 
in ignorance of the issuing of said writ, and 
Isdicving that all the costs on said judgment 
did not exceed £0 ."is., defendant consented to 
refer all matters between himself and the 
plaintiff: that the arbitrators awarded that 
ilie plaintiff should pay defendant £'.'<>2. and 
the said costs, which they believed amounted 
to only £ti 5s.. and they directed that sum to 
lie paid, in ignorance of the fact that said 
costs, with the sheriff’s fees, amounted to £10 ;

that it was the intention that all said costs 
should he paid by plaintiff, but neither the arbi
trators nor defendant knew of the mistake un
til too late to move against the award : that in 
similar ignorance mutual releases were direct
ed by the arbitrators, and defendant executed 
the release mentioned: that before the tres
pass complained of defendant discovered the 
mistake, and requested the plaintiff to pay 
the balance of said costs to the sheriff, which 
he promised hut afterwards refused to do; 
and defendant thereupon, with the knowledge 
and privity of the plaintiff, who took no 
means to prevent the same, allowed the sheriff 
to obtain satisfaction of the said balance, ns 
lie lawfully might : Held, on demurrer, plea 
bad, as shewing no defence. Held, also, that 
it sufficiently appeared from the declaration 
that the seizure took place after the release, 
and that the objection was at all events re
moved by the plea. Duruna v. Durons, VJ I’. 
1\ It. 7«.

Promissory Note -Ifeleane of Claim on 
—Pleading.\ —- Declaration on a note made 
by defendants I’.. \\\, and D.. jointly and 
severally, payable to plaintiff. Equitable 
pleas : ( 11 by defendant D.. that he made the 
note as surety for defendant 1’.. of which the 
plaintiff was aware when he took it. and that 
after it became due the plaintiff, without his 
knowledge, by deed released I*, therefrom ; 
( 21 by defendant \V„ that he and defendant 
D. made the note for the accommodation of 
1’., as his surety, to secure a debt due to the 
plaintiff solely from 1’.: that it was delivered 
to and accepted by the plaintiff from the de
fendants upon an express agreement that W. 
and 1 b should be liable only as sureties; and 
that the plaintiff, without W.'s consent, by 
deed released 1’. Equitable replications ; ( 11 
that the pleas each refer to the same deed : 
that at the time of making it 1\ was indebted 
to the plaintiff in $200 on an account suited, 
as well as for the amount of the note ; 
that it was intended and agreed only 
to release the $200. and not the note : 
that for the purpose of so confining the 
deed the plaintiff added after his signa
ture thereto. " $200, not any sureties on 
this;” and that the note was not included, or 
intended by defendant I*, or by the plaintiff to 
be included, in the debts released by the deed ; 
(2 l that the release was drawn and executed 
by mistake, the intention of the parties there
to being to execute a consent only to a dis
charge of I’, under the Insolvent Act of I Mil, 
and it should have been drawn so as to 
operate in that way only, and not as a dis
charge of any sureties :—Held, that at law 
the first replication would be had, for the 
words added formed no part of the release, 
and it therefore set tip oral matter to qualify 
the deed: but that on equitable grounds t 
was sufficient. Held, also, that the second 
replication was had. Foicler v. Perrin, 25 V. 
C. R. 227.

Repudiation of Release Ifetaininn 
Consideration—Trial.] Action for work and 
materials. The cause having been entered for 
trial, defendant paid plaintiff $2.000. and 
received a release expressed in the most 
general terms, and the record was withdrawn. 
The plaintiff again gave notice of trial, 
alleging that the $2,500 was only part of the 
consideration for the settlement, and that the 
defendant was also to procure for him an 
appointment in the civil service with a salary 
of at least $2,000 a year. He refused, how
ever, to repay the $2,500, though defendant
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offered, if lie would do no, to give up the re- 
I.M-i-. The master in elmmhers having set 

tlie notice of trial and stayed all pm- 
■..I'lliiigs, a Judge, ou appeal, rescinded this 

■ .rder on tlie Mill April, ISS'J, and |H-rmitted 
defendant to plead the release on that day; 
replication and joinder of issue to he tiled on 
i lie i wo following days : and directed the issue 
to lie tried at the next assizes, which began
• >ii the ITtli. The defendant look out the 
order and pleaded the release, and the plaintiff 
entered the case at these assizes, hut was 
allowed to withdraw it, and defendant, in 
Master term following, appealed from the 
order of the Judge :—Held, that the order 
imi-i he rescinded, for the plaintiff could not 
repudiate the release while retaining the money
uiicii in' bad received under it. and, a- the
additional consideration alleged was illegal, 

!.. plaintiff being particeps criminis. could 
not set it up to avoid the release. 11 etc non v. 
Macdonald, 32 I’. 4U7.

Validity Fraud—Trial.] — A settlement
• •f ,i pending action, agreed to by an illiterate 
plaintiff without communication with her 
solicitor and without fair disclosure of facts, 
cannot stand, and its validity may be tried

■ ■ lie pending action if pleaded in bar. dohn- 
'Hand Trunk It. IV. Co.. 25 <). It.

21 A. It. PiS.
. also. Far nier v. Crnnd Trunk It. IV.

' 21 M It. 2! HI : II aim V. a rand Trunk It.
II c0.. 2t> o. It. 1». 22 A. It. 504; Itowand 
\ I id< r. 3 U. S. ûtid, IidO, post 4.

4. Pleading.
Plea of Release -lt< plication of Fraud— 
F ride ncc. I—In covenant, to a plea of re 

1 a-e |||,. plaintiff replied that it was procured 
I'v fraud and covin, on which issue was joined. 
A' tIn- trial it appeared that the plaintiff had 
a «signed his interest in the subject matter to 
a third person, for whose benefit this action 
"a- brought, and that the plaintiff and de
le hint had combined to defraud him by the 

Held, that under the pleadings such 
•widen,,, was inadmissible, and that the party 
i111iTo'iei| should have applied to set the re
lease ,1'ide. Itowand v. Tyler, 3 V). S. ."itId.

Surplusage.] — 1 leclaration by ex- 
e; 11 or of S. on defendant's covenant to pay 
S t2 In. Fifth plea, that In-fore breach of 

on declared on. S. accepted from de- 
lendant lid III in goods in full satisfaction of 
si d 'imi of £240. and of the cause of action 
declared on. and by deed released defendant 
therefrom. <hi demurrer to this plea, except 

le allegation of release:- Held, that 
■he re-1 might he rejected as surplusage, and 
' 1 shewed a good defence, Itubison v.

dan, 22 V. C. U. 417.

Tal.iii'i off Files.]—Even after ver- 
d; 1 «ouït will order a plea of release to 

i ofl i he files If shewn to be clearly 
a. Itowand v. Tyler. 30. S. 030.

1 damx v. Ilam, 5 V. ('. It. 202. ante 2; 
iirand Trunk It. IV. Co.. 2T» (>. It. 

''*• -I A, I!, ins, ante 3 ; Ihiross v. Ihiross, 
‘•l * 1 I! 77. ante 3; t’oulson v. McPhcr- 

1 U. 120. ante 3 ; Fowler v. Per 
’ I C. It 227. ante 3; HcMpine v. 

s !* It. 171, auto 1; Corhy v. Pater- 
1 '• It. 575, ante 2: McOiverin v.

1 ■" -■ V c. It. P)7. ante 2.

5. Taking Criminal Proceedings — Effect on 
Civil Proceedings.

Assault. | -The purser of a steamboat had 
....... summoned hy the plaintiff before a magis
trate for an assault, and a fine was imposed, 
which lie paid. This under 32 A 33 Viet. <■. 20. 
s. 45 ( 1).| (Criminal Code. s. 8001, though 
a release to the purser, did not constitute 
any bur to a civil action against the company. 
Emerson v. A iuyara Auriga lion Co., 2 <). It.

Sec Flick v. Hrisbin. 20 O. It. 423: N et-ills 
v. Ballard. 28 U. It. 588.

Obstructing Sheriff. | - The sheriff of 
<>xlord. in executing a writ of replevin, was 
obstructed by the defendants, who rescued the 
goods. On complaint of the sheriff’s officer, 
they were summarily tried la-fore a police 
magistrate and lined, under 32 A 33 Viet.
3-, hy which it is declared that any person dis
charged or convicted in such a cast- shall he 
released from all further or other criminal
proceedings for the sa..... cause. A motion
afterwards made by the plaintiff to attach the 
same persons for contempt, was discharged, 
but without costs. Haywood v. Hay. 4t| V.

ti. Other Cases.

Right to Compel Legatee to Execute 
® Release. |—See Kaiser v. Boynton. 7 O.

Release of Surety.|—See Principal axd 
Surety, II.

Release by Administratrix. | —See Den
ham v. Brewster, 28 ('. |\ <ai7.

See Bankruptcy and Insolvency, I. 1)— 
Hills ok Exchaniik. VII. 7—Ho.ni». IV.- 
I»o\vek. III. 4—Mortgage, VII. s. xil 12— 
Principal and Surety, II.

RELIGIOUS INSTITUTIONS.
Bee Church, IV.

BEMOVAL OF TRUSTEES.
Ncc Trusts and Trustees. VII. 1 o i.

RENEWAL.
Nee Hills of Sale. VI. Execution. V. 3— 

Practice- -Practice since the Judica
ture Act. XXI. 4.

RENEWAL OF LEASE.

Nee Landlord and Tenant. XXII.
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RENT.
Devise of Rent -25 (Sen. II. e. (!. s. ].]—

A devise of rent to nil nltesliiip witness is 
void under 25 <ieo. II. c. li, s. 1. Kent issu
ing out of land is a tenement, it partakes of | 
the nature of land, and is within the 5th 
section of the Statute of Frauds, and hence 
is also within 25 (ieo. II. c. (i, s. 1. Hopkins 
v. Hopkins, 3 O. it. 323.

Rent. Charge and Rent Seek. | In
debt for arrears of an annuity or rent charge, 
by the purchaser thereof under a li. fa. 
against the grantee’s land, the declaration j 
was held insufficient : — ( 11 because there was 
no averment that the sheriff seized before the 
return of the writ of ft. fa. against lands. ( 2 i 
Because, it not appearing that the said rent 
was anything more than a rent seek, it would 
not lie liable to seizure under a fi. fa. lands. 1 
Dougall v. Turnbull. 8 U. C. It. 022.

Debt does not lie by the grantee of a rent 
charge to issue out of lands, where there is 
no express covenant by the grantor to pay. 
Qiuere. if the grantee could bring debt, 
whether his assignee might do so. S. 10 1 
U. C. K. 121.

Under a li. fa. against lands and tenements 
against the plaintiff in this suit, in favour of 
A., the sheriff sold to A. a rent charge, which 
the defendant in this suit had granted by deed 
to the plaintiff for her life. The deed con
tained a personal covenant of the defendant to 
the plaintiff to pay the rent charge : Held, 
that A. was not entitled to sue on the coven- , 
ant in the name of the plaintiff. Qun*re, J 
whether the sale to A. would not have the i 
effect of discharging defendant from his cov- ; 
enant. Smith v. 'Turnbull, 1 I’. It. 38.

A landlord may assign rent, and since 
4 (ieo. II. c. 28, s. fi, rent charge or rent 
seek may be distrained for, and by one who 
has not the reversion, ns, for instance, the | 
assignee of the landlord. 11 liite v. llopc, 17 : 
C. P. ,r.2 ; S. t\, Il) C. IV 471).

Sec Bankruptcy and Insolvency, i. 8, 
VI. «!—Company—Landlord and Tenant, 
xxiii. Limitation 01 \< noxs, VI. 
Sheriff. IX. 2.

REPAIRS.
Sic Landlord and Tenant. IX. 1—Ship, 

XI. 3 (e)—Way, VII.

REPEAL.
.S'oc Statutes, XVII.

REPLEADER.
See Pleading—Pleading at Law before 

tiie Judicature Act, VIII.

REPLEVIN.
1. Generally—When Maintainable,

1. Distress for Rent or Taxes, 0124.
2. Goods in the Custody of the Law,

0120.

3. On Sale of Goods, 0127.
4. Sale of Timber, 0128.
5. Other Cases, 0129.

II. Action and Proceedings in,
1. Costs, 0132.
2. Damages, 0133.
3. Evidence,

(a) Tnder Plea of A'on Tcnuit,
0133.

(b) Other Cases, 0134.
4. Pleadings,

(a l Declarations, 0134.
(b) Defences — Avowries and Cog

nizances, 0135.
(c) Pleas to Avowries for Rent, 0130.
(d) Other Pleas and Replications,

0130.
5. Verdict and Judgment, 0137.
0. Writ of Replevin, 0138.
7. Other Cases, 0139.

III. Replevin Bond,
1. Action on,

(a) Cause of Action—Delay in Pro
secuting Replevin Action,
0140.

(b) Cause of Action — Indemnity,
0141.

(c) Cause of Action—AJot Prosecut
ing with Effect, 0141.

(cl) Cause of Action—Hon-Return of 
Goods. 0143.

(e) Damages, 0143.
(fi Pleading. 0145.
(g i Staying Proceedings, 0140.

2. Assignment of. 0140.
3. Forfeiture of, 0147.
4. Sheriff, 0147.
5. Sureties—Discharge of. 0148.

I Generally—When Maintainable.
1. Distress for Rent or Taxes.

Bailiff — Illegal Seizure — Liability of 
Landlord A- Defendant gave a warrant to a 
bailiff to distrain for rent on premises occu
pied by the plaintiff as his tenant, but the 
bailiff seized plaintiff's property off the prem
ises. This was done without defendants 
knowledge, and there was no evidence of his 
having adopted the net :—Held, that defend
ant was not liable, and that the plaintiff could 
not maintain replevin against him. Ferrier v. 
foie, 15 V. (’. It. 501.

Change In Person Assessed — .4»*t0n-
ment for Creditors — Possession of Goods — 
EstoppelA—The plaintiff, being in possession 
of a stock of goods, was assessed therefor in 
his own name, against which he appealed to 
the court of revision, and to the county court 
Judge, when an indenture of assignment of 
the goods to one M. upon trusts for creditors
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was produced, nud the plaintiff's name was 
i'i;i«‘d and that of M. substituted therefor.
I !.■• plaintiff alleged, however, that his name 
was not struck out on his application, for 
that his ground of appeal was that the goods 
were not equal to the debts due upon them, 
il ,1 -<> were exempt Defendants having dis
trained upon the goods, the plaintiff replevied, 
and defendants avowed as for taxes due to 
iItem by the plaintiff, whose name did not 
;iI.Im-.ir on the collector’s roll. It was eon- 
t « "tided that the plaintiff having denied his 
titi'\ and his name being erased from the roll, 
lu> was debarred from replevying the goods 
distrained: — Held, that under the assign- 
men! he had a right of possession in the goods, 
wlii.-li. being coupled with actual possession, j 
entitled him to maintain replevin under our 
statute; that he was not estopped; and that 
the plaintiff' not being shewn to be indebted 
to défendante for taxes, the avowry failed. 
sargant v. < '*/// of Toronto, 12 C. P. 180.

Goods Improperly Seized — Replevin 
let.) Replevin is maintainable as the law 

was In-fore the Replevin Act, and in a far 
more comprehensive manner since that Act.
for ...... N taken as a distress which were not
projierly seizable; and that though goods 
l■! • ■!•••rl> seized lie replevied with the others. 
Miller v. Miller, 17 C. P. 22(1.

Partly Illegal Distress—Separation.]—
A collector, having authority to collect the 
ra’cs for three specific years’ taxes, distrained 
for them with other sums not properly col- 
lectable: Held, that the three legal distresses 
WT- —parable from the illegal ones, and 
v: i they were paid replevin would not lie. 
Corbett v. Johnston, 11 C. P. 317.

Right to Demise — Stranger Question
ing.\ V stranger, whose goods have been dis- 
! 1 for rent on the premises of a tenant,
1 amiot. in replevin, any more than the tenant,
"i "'lion the landlord's right to demise. 
■Smith v. Aubrey, 7 U. C. It. 00.

School Rates—Illegality—Acceptance of 
■" * it i.\- Replevin for horses. Plea, justi-

'be taking under a warrant for school 
taxe-, and alleging that the horses were do- 
iiv!" i| by the collector to defendant, an inn
keeper. to take care of until the sale. Ite- 
!'■• setting out facts to shew the rate
:lb and averring that, the plaintiff, after 
- . in- of the goods, at the request of the col- 
1'" or and trustees, gave his note for a sum 
' "! 1 not saying that it was the amount
lj'i" by him), payable to bearer, which was

satisfaction of the taxes; that the 
r n-li-ased the property seized; that 

the note was still outstanding and the plaintiff 
bable upon it; and that the seizure in the plea 
mentioned was made afterwards:—Held, on 

replication bad; for (1) the collec- 
UDder a warrant legal on the 

'• would not be liable in trespass or 
■ "1 therefore not in this action, nor

,l"‘ 'm ii-inlant for taking the horses from him 
! (2), even if the note had been 

: 1 lie for a sufficient amount to pay
the I',:;.., yet the improper acceptance of it 

■. ! i trustees would not prevent them from 
^straining, spry v. McKenzie,

lll> polity—Union of Sections.]—
v . oo #,Abl,c Schoola Act of 1874. 37 
>iet. c. LS (O.i, no power is given to form a 

'"t HI. d—193—44

union school section out of sections in differ
ent townships. Where, therefore, such section 
was formed and a rate levied therein, for 
which the plaintiff's goods were seized :— 
Held, that such rate was illegal, and the plain
tiff entitled to succeed in replevin, llalpin 
V. (26 0. P. 601.

See, also, Askew ’ 
345.

Manning, 38 U. C. It.

-------- - Notice of Action. ] — Replevin may
be brought upon a distress for school rates, and 
notice of action is not necessary. Appelgarth 
v. (Jr aha in, 7 C. P. 171.

2. Goods in the Custody of the Law.

ISee It. S. O. 1877 < 53. s. 3; It. S. O. 1807 
c. GO, s. 3.]

Assignee In Insolvency.] —Where the 
goods of A., having been seized by the sheriff 
under a fi. fa. against It., hail been handed 
over by the sheriff to an assignee, to whom 
It. had made a voluntary assignment in in
solvency: -Held, that A. might maintain re
plevin against the assignee. Hurke v. Me- 
Whirter, —• U. 0. R. l.

Held, that an official assignee, appointed 
under the Insolvency Act of 1876, is an 
officer within C. S. V. C. c. 20. s. 2. and that 
goods in his possession as such assignee can
not be replevied. Itarelay v. Sutton, 7 P. It.

Division Court Attachment.]—Goods 
seized under an attachment from a division 
court may be replevied by a third party claim
ing them as his own. Arnold v. Higgins, II 
V. C. R. 101.

--------- Stay of Proceedings.}—Certain
goods being under on attachment from a 
division court were placed by tlie bailiff in 
custody of the clerk, from whom they were 
replevied by the plaintiff. A summons then 
issued from the division court, calling before 
the Judge there, the attaching creditors, and 
tlie plaintiff as claimant of the goods:—Held, 
that, under 1G Viet. c. 177, the proceedings 
in the replevin suit must lie stayed. Held, 
also, that if the plaintiff had been allowed 
i" proceed he must have failed, for neither 
trespass nor trover would lie against the 
clerk, and therefore replevin could not lie 
maintained. Quaere, ns to the remedy which 
the defendant, the clerk of the division court, 
or the attaching creditors, would have in case 
the plaintiff in replevin should he held by 
the Judge to have no claim. Caron v. Gra
ham, 18 U. C. B. 315.

Guardian in Insolvency.]—Goods are 
repleviable out of the hands of a guardian 
in insolvency, notwithstanding C. S. U. C. 
e. 20, s. 2. The question as to how far goods 
seized under an execution or attachment are 
protected from the remedy by replevin dis- 
cussed. Jameson v. Kerr, Galley v. Kerr, G P.

Police Magistrate — Stay of Proceed
ings.]—A gold watch having been taken on a 
search warrant from a person who absconded, 
the plaintiff claimed title to it, and brought 
replevin therefor against a city police magis-
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traie, who applied to at ax proceedings under I 
Hi \ id. e. 18U, s. li : Held, tliat replevin did | 
not conie within the Act : and the application > 
wan dismissed. J/shiun v. (iunit It. 2 1*. It. j

Seizure of Veurl by Revenue Auth
ority. | A vessel seized lor breach of the re 
venue laws having been replevied from the 
collector, (lie writ of replevin was set aside. 
Scott v. McRae, .*{ V. It. HI.

Sec also Campbell v. Lepan, -1 < I*. JUKI.

3. On Sale of Good».

Conditional Delivery- Promissorp .Yob 
—Jura.) Defendant purchased some horses 
and a waggon from the plaintifl'. at auction, 
the terms I icing that he should give his own 
noies al three, six. and nine months, indorsed 
by one XX'.. and on his promise to give these 
he was allowed to take the goods. \V. refused 
to indorse, and the plaintiff, having waited for 
some time without getting the notes, replevied, 
it was'left to the jury lo say whether the 
delivery was absolute, with intent to pass the 
property, or conditional on defendant giving 
the notes, and they found tor the plaintiff 
Held, a proper direction, and that lhe verdict 
was warranted. Smith v. Hobson, 111 U. C.
it. yus.

--------- Ite-taking— Injunction.]—Several
persons united in purchasing a printing press 
ami material for the establishment of a news
paper to advocate certain views, and agreed 
with a printer that lie should establish the 
newspa|s-r. and should have a legal transfer of 
the property on paying to the several persons 
the sums they had respectively contributed. 
This agreement was acted on, and the printer 
1 iaid some of the contributors accordingly. 
One of them, who asserted that he had 
not been paid, took possession of the press 
and material by writ of replevin :—Held, that J 
the printer was entitled to relief in equity, 
and un injunction was granted to stay pro
ceedings in the replevin suit on security being 
given. Uctchurst v. Mct'oppin, 17 lir. 572.

Payment — Set-off — Disaffirmance.] — 
The plaintiff, with the intention of parting ! 
with the possession and property in certain 
Hour, made an absolute sale of same, on ap
parently short terms of credit, to defendant. 
who withheld from plaintiff his intention to 
pay for the Hour by setting oil a claim lie had 
acquired against the plaintiff :—Held, that 
this did not constitute a fraud on the defend
ant’s part so as to entitle the plaintiff to dis
affirm the contract and replevy the Hour. 
Baker v. Fisher, IV U. It. UoO.

Promissory Notes — .1 cceptancr of — 
Disaffirma mi Innocent Purchaser—Sheriff.] 
—M. by false representations induced T. to 
sell him a horse, buggy, and harness, and to 
take for them two nromissory notes. T.. 
having discovered the fraud, demanded back 
his goods, at the same time throwing the 
notes on the table. Un the assurance of 
Al., however, that on the following Tues
day he would bring the property or satis
faction. T. again took the notes and wem 
away. M. did not appear as he had promised, 
and T. sued out a writ of replevin against 
M., hut before it had been executed M. sold !

the property to plaintiff, an innocent pur
chaser, who, having been deprived of it under 
the replevin, brought trover against the sher
iff :—field, that the plaintiff was entitled to 
recover: that the contract had not been dis
affirmed when tlie writ of replevin issued : and 
that the mere issue of it was no notice to M. 
of disaffirmance, and could not affect the plain
tiff. Held, also, following Ureal Western 
It. XV. Co. v. McKvvan. 28 V. V. It. 52\ 
.10 V. C. It. 55V, that the defendant, ns sher
iff. having taken the property out of the plain
tiff’s possession, could not justify under the 
writ of replevin. Stovter v. Springer, 7 A. 
It. 40Ï.

---------  Agreement that Property Should
not Pass until .Vote» Paid—Sale by Ycmlee 
to iJefenduntu - Replevin not Maintainable 
without Demand and Refusal.]—See Tuffti 
v. Mottaslied, 20 C. 1‘. 530.

-------— Condition as to Payment—Sale to
'J'liird Person.] — Ha ml iff sold to one K. cer
tain goods, taking notes in payment, a writ
ten agreement being entered into that unless 
the notes were promptly paid the pnqwrty 
should not vest. F. sold the property to de
fendant, giving him notice of the plaintiff’s 
claim. The notes not being paid :—Held, 
that the plaintiff was entitled to replevy the 
goods. I lie*» v. Lalor, 8 C. I*. 230.

Refusal of Vendor to Deliver - Prop
erty Passing — Contradictory Evidence — 
•luiy.]—XX here goods arc sold so that the 
priqs-rty passes, and the vendor refuses to de
liver. replevin will lie. Defendant sold the 
plaintiff an ox at 35s. per cvvt., and received 
20s. ns earnest. Some days afterwards the ox 
was weighed at 15 cvvt., and the plaintiff 
offered 8-10 as the balance of purchase money, 
contending that by the original agreement one- 
third was to be taken off for offal. Defendant 
denied this and refused to deliver the ox, and 
the plaintiff thereupon brought replevin. The 
evidence as to the bargain was contradictory: 
—Held, that the jury should bave b 
that if the agreement was as stated by the 
plaintiff he was entitled to succeed ; hut that 
if that was not clear, and defendant refused 
under the boiiA tide belief that there was to 
he no deduction, then they should Hud in his 
favour. O'Rourke v. Lee, 18 U. C. K. 600.

Sale under Execution — Its pier in by 
Claimant against Purchaser.]—The Division 
Courts Act. s. 175. does not authorize a bailiff, 
when a claim is made by a third person to 
goods and chattels seized under execution, to 
sell the goods and issue tin interpleader for 
the proceeds, and thus compel the claimant 
to try his right merely to such proceeds, and 
deprive him of his goods. The claimant hav
ing proved his right to the goods—a quantity 
of timber—was therefore held entitled to re
cover in replevin against the purchaser under 
the execution. Rud v. McDonald. 2*1 C. I*. 
147.

4. Sale of Timber.

Possession of Land -Mixing Logs.]- I- 
et ni., claiming certain lands in the township 
of Horton under a paper title, built a barn 
and camp in 1875, commenced and continued 
logging nil that winter and in subsequent 
years. In 1877 McD., setting up a title under 
certain proceedings adopted at a meeting of
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the inhabitants of the township in 1847, held 
for tl.v purpose of making provision for the
I..... by which certain commissioners were
authorized to sell vacant lands, entered upon 
and cut <>n the lands in question some 500 
: I’ti's, which lie put on the ice outside and in
side !.. et al.'s boom, mixing them with some 
IKtU logs already in said boom, and cut by 
!.. et al., in such a way that they could not 
I»» distinguished. McD. then claimed the 
whole as his own, and resisted L. et al.'s at
tempt to remove them. In an action of re- 
I .in brought by L. et al. for 1,400 logs 
cut on said lands :—Held, that L. et al.’s 
|u,»v»ion of the lands in question was sutii- 
vieiit to entitle them to recover iu the present 
a ion against McD., who was a wrongdoer, 
al. the lugs cut on the lands iu question. 
McDonald v. Lune, 7 S. C. It. 402.

.See McGregor v. McSeil, 02 C. V. 538; j 
Halt» v. J/titA< y, 1 U. It. 34.

5. Other Cases.

Administrator — Goods Taken before 
(trout. |—The title of an administrator relates 
back to the death, so as to enable him to re- 
t• I• • \ y goods taken before the grunt of admin
istrai ion. JJeul v. Potter, 20 U. C. It. 578.

Agreement to Saw Lumber—Refusal
? , I)' lirt r. | — A. and B. entered into an agree
ment to saw lumber for the plaintiff for one 
y-ar at $1.87Vè tier thousand feet, to lie de
livered on the platform outside the mill, and 
a |»Tson to bo chosen to measure it. plaintiff 
in furnish the logs, and A. and 1$., when not 
otherwise paid for cutting, to have, every 
month, one-third of the quantity cut piled for 
their security. Under this agreement the 
plaintiff seized and replevied a quantity of 
sawn lumber at the mills,.A. and It. refusing 
!" deliver it to him:—Held, that, although 
i i 'hf general accounts plaintiff was indebted 
i" the defendant, still replevin would lie for 
the amount due the plaintiff under the agree
ment. Ilush v. 1‘imlott, U U. 1\ 54.

Application of Municipal Act. |—The
Municipal Act, 22 Viet. c. 99, s. 201, which 
; actions being brought for anything

• under a by-law until it has been quashed, 
applh'S only to suits for the recovery of dam- 
ag"-. not to replevin. W ilson v. County of 
UuldUni, 18 U. U. It. 348.

Books of Office—Proof of Title.]—Any 
1 1 1- a out of whose possession books, &c„ 
haw-1 wen taken, whether by force or fraud, or 
"itlimit right, may replevy under our stat
ut'" : but when the right to the custody and 

a depends on the holding of an office,
- id appear that the applicant does hold 

jii*- i.llire, and therefore is entitled to the 
books, &c. Hammond v. McLay, 10 L. J.

Booms Proprietary Rights—Revendica- 
h ' top pel by Conduct.]—O’S., claiming 
t” 1 the legal depositary, and T. McU.,
1-a -g to be the usufructuary, of certain
1... vliains, and anchors iu the Nieolet

. Minier 39 Viet. c. 81 (Q.), which 
1 ■ 1 being in possession of the same for 

1 wrs under certain deeds and ugree- 
men s from T. McG., had stored in a shed 
tor th'- winter, brought an action en reven

dication to replevy the same and for $5,000 
damages:—Held, that O'S. and T. McG. were 
not entitled to the possession ns alleged, and 
that they were precluded by their conduct and 
acquiescence from disturbing (J. It.'s posses
sion. O’Shaughnessy v. Ball, 21 S. C. It. 415. 
See Ball v. McCaffrey 20 S. C. R. 310.

Detention — Taking.]—Replevin will lie 
in this country, though there has been no 
wrongful taking, but a detention only is com
plained of, and this though the writ and de
claration charge both, for every detention 
is a new taking. Deal v. Potter, 20 U. C. R. 
578.

Equitable Title— Trust — Agent.]—'Un
der the system of procedure in Ontario an 
equitable title to chattels will support an ac
tion of replevin. Carter v. Long, 20 S. C. It.

Farm Bailiff—Purchaser of Stock from.] 
—-A. agreed to manage It.’s farm, in consider
ation whereof It. agreed to give him. among 
other things, one-third of the increase of 
young stock raised. It. left the country and 
died, and A. sold all the stock upon the farm: 
—Held, that he had no right to do so, 
and that It 's administratrix might replevy 
from the vendees. Duffill v. Erwin, 18 U. C.

Goods in Possession of Third Per
son---A o/itr—Demand.]—In trespass for tak
ing goods the defendant justified, ns sheriff, 
under a writ of replevin at the suit of one 
II. against V., alleging that he entered plain
tiff’s freight house, where the goods were, 
the outer door being open, and replevied the 
goods to II., the same then being in the plain
tiffs’ possession as bailees and agents only 
of P., who unjustly detained them from II. :— 
Held, no defence: for the plea did not bring 
defendant within ss. 9 and 10 of the Replevin 
Act, C. S. U. ('. c. 29; and in replevin against 
one person goods cannot be taken out of the 
peaceable possession of another without notice 
or demand. Great Western R. IV. Co. v. 
McEuan, 28 U. C. It. 528.

Goods Subject to Lien—Tender.]—C., 
being indebted lo defendant, assigned to him 
with plaintiff's consent his lien on a Imggy 
owned by plaintiff, on which he. ('.. had à 
claim for repairs amounting to $25.25. The 
plaintiff subsequently demanded the buggy, 
but without any tender or offer to pay the 
lien. Upon replevin :—Held, that defendant 
was entitled to succeed, there being no evid
ence of a tender or satisfaction of the lien. 
Lake v. Biggar, 11 C. P. 170.

Hire of Chattel — Conditions—Agent— 
Right to Sue.]—Defendant in writing ack
nowledged the receipt from the plaintiff, de
scribed as assistant manager of the Ilowe 
Machine Company, of a sewing machine, on 
hire for nine months at $5 a month in ad
vance. He agreed to pay $45, the value of 
the machine, in the event of its being injured 
or not returned: and in default of payment 
of the monthly rental, or the due fulfilment 
of the lease, or if the machine should be 
deemed by the lessor to be in jeopardy, the 
plaintiff or the company might resume pos
session of it: and defendant waived all right 
of action for trespass, damages, or replevin, 
by reason of any action taken by the plaintiff 
or the company in resuming such possession.
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The plaintiff said lie had possession of the ; 
machine before it was delivered to defendant: 
that he was responsible to the eompuny, a | 
foreign corporation; and had no property in 
it except as their agent : — Held, that the , 
plaintiff under the agreement might maintain 
replevin in his own name for the machine, on 
non-fulfilment of the conditions. Coyu illanl 
v. limiter, 3tî U. C. It. 31(5.

Ponndkeeper — Replevin against.]—See 
Ibbottson v. Henry, 8 O. It. 025.

Seizure of Property Already Replev
ied Second il rit. J — Defendant replevied 
certain account books under a writ in Craw
ford v. 1 frown, and handed them to plain
tiff. but before a removal could be effected, 
and while the parties were yet together, a writ j 
of replevin in McLaren v. Crawford was 
placed in the hands of the sheriff, who there
upon again seized the books: Held, that the 
taking of property under one writ of reple
vin does not prevent the operation of a second 
writ upon the same property under 14 & 15 i 
Viet. c. (54 and 18 Viet. e. 118. Crate ford v. 
Thomas, 7 C. V. <53.

Taking under Warrant -Removal to 
Another County—Trespass—County Courts.] 
—In an action of replevin brought in the j 
county court of Haldinmnd for a mare taken , 
by the defendants from the plaintiff's close in 
that county, removed to the county of Brant, 
and there detained until replevied :—Held, 
that the taking could not lie justified under a 
warrant issued for the arrest of the plaintiff 
on a charge of stealing the mare : and. al
though the original taking was justilied under 
a st.mil warrant issued in lialdimand to 
'•iinli tin- plaintiff's premises in lialdimand 
for the marc, and to bring it before a justice 
of that county, yet the subsequent removal 
to the county of Brant and detention there 
were not, and constituted the defendant a tres
passer ah initio, and therefore the county 
court of lialdimand had jurisdiction to replevy 
the goods in Brant. Hoover v. Craig, 12 A. 
R. 72.

Timber Licensee» tit I'ossession — Iden
tity of—Logs—Trespassers.]—The plaintiffs 
were in possession of certain timber limita 
under a license from the Crown, which ex
pired in April, 1872, but it was the practice 
of the Crown lands department to recognize 
the right of licensees to a renewal, and a 
renewal was granted to the plaintiffs for 
1872-73, and the ground rent paid in advance, 
the plaintiffs remaining in possession. In 
consequence, however, of some difficulty about 
the boundaries, the license did not issue until 
the 5th April, 1873, but it was stated to 
cover the period from the 20th June previous. 
During this period certain persons, under 
whom defendant claimed, entered upon the 
land and cut a quantity of sawlogs : and on 
the plaintiffs going to where they were lying 
in a creek or river on their limits for the 
purpose of marking them, they were forcibly 
prevented by defendant, who opened an arti
ficial dam and caused the logs to lie tloated 
down the river, where they got mixed with 
some of defendant's logs. The plaintiffs then 
went to where the logs were, and selected the 
logs in question, being of the same size and 
description as their own logs, and marked 
them :—Held, that the plaintiffs might main
tain replevin : that there was sufficient evid
ence of identity : and that, at all events, as

defendant's own wrongful act was the cause 
of any difficulty, he could not object on this 
ground. The plaintiffs being in possession, 
though they might have no title as against 
the Crown, could maintain replevin against a 
wrongdoer. Gilmour v. Ruck, 24 < '. 1*. 187.

Tortious Taking; - Sfatu/e.] — Quiere, 
could replevin be sustained in any court be
fore the Replevin Act, upon a mere tortious 
taking or detention not in the nature of a 
distress'/ Foster v. Miller, 5 U. C. R. 609.

Trespass.|—Held, that, under the circum
stances of this case, the plaintiff could have 
maintained trespass, and consequently that lie 
could bring replevin. Cook v. Fouler, 12 V. 
C. R. 5(58.

Trover— Conversion.] — Held, that there 
was not sufficient evidence to constitute a 
conversion of the goods by the defendant in 
this case so as to support an action of trover, 
and therefore that replevin would not lie. 
Smalley v. tiullugher, 2(5 C. 1\ 531.

See also Lewis v. Tealc, 32 U. C. R. K>8- 
Schaffer v. Humble, 5 O. R. 71(5.

See Solicitor.

II. Action and Proceedings in.

1. Costs.

[See R. S. O. 1877 c. 53, ss. 28 29; con. 
rules (1897) 1070, 1130. J

Apportionment ot—IHvidcd Success.| 
—Replevin for '.HK),000 feet of sawn lumber : 
Pleas : non cepit ; (21 goods not plaintiff's; 
(31 goods defendant’s. The jury found in 
favour of the plaintiff for 350.000 feet of 
lumlier, and for defendant ns to the remaining 
550.000: Held, that the plaintiff was en
titled to the general costs of the cause, from 
which defendant might deduct the proportion 
of costs occasioned by that part with respect 
to which lie had succeeded. Canniff v. 
llogart, ti L. J. 59.

Scale of—Certificate.] — A certificate is 
necessary to obtain full costs in replevin ns in 
other actions, though the affidavit and bond 
state the goods to be worth a sum above the 
jurisdiction of the inferior courts. Ashton v. 
McMillan, 3 P. R. 10.

Held, approving the last case, that in re
plevin full costs are not taxable without a 
certificate. At the trial in a county court, 
a verdict was entered for defendant, with 
leave reserved to move to enter it for the 
plaintiff, and no certificate was applied for. 
On npiieul a verdict was directed for the 
plaintiff for 15s., and the clerk of the county 
court taxed only division court costs. The 
Judge refused a revision, and the court would 
not interfere. In re Coleman v. Kerr, 28 U. 
C. R. 297.

---------  Value of Goods.]—The mere fact of
the plaintiff in his declaration in replevin 
stating the value of the goods distrained at 
a higher sum than £15, does not entitle him 
to Queen’s bench costs. He must prove at the 
trial that the goods are really of greater 
value. Wheeler v. Sime, 3 U. C. R. 265.
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2. Damage».

Mitigation of Damages.]—The defend
ants were the widow of the intestate and her 
second husband. It was shewn that she had 
taken possession of and appropriated to her 
nun use the intestate's property:—Semble, if 
it had been shewn that the widow had paid 
funeral expenses or debts of the intestate, this 
might have been allowed in mitigation of 
damages. Deal v. Potter, 20 U. C. K. 578.

Value of Goods.]—The plaintiff may re- 
cover as damages the value of any of the prop
erty in defendant’s hands at the time of 
issuing the writ, to which the plaintiff proves 
i is right, though not actually replevied. Ral
ston x. Lau:son, 17 U. C. It. 4114; Frontenac 
Division So. 2, Hons of Temperance v. Rud- 

». 4 L. J. 211; Deal v. Potter, 20 U. C. 11. 
578; Li wit v. I'eale, 02 V. 0. it. 108.

--------  Continued Detention.] — The prac
tice. generally, as to damages iu actions of re
plevin is, that where the goods are promptly 
returned, only sufficient will be given to cover 

ense of preparing the replevin bond, 
11111 where the party distraining acts in a 
manner unnecessarily harsh or oppressive, 

ilisrantial damages may be recovered. And 
where the sheriff was unable to replevy some 

: tlii- articles mentioned in the writ, by 
-mu of their having been lost or eloigned by 

i Iw defendant, the plaintiff was held entitled 
in I., aver their value as damages; the count 

mg in the detinet as well as in the detinuit. 
t, i a ha in v. O'Callaghan, Russell v. U’Calla- 
-,/h . 11 A. 11. 177.

3. Evidence.

(a) Under Plea of Son Tenait.

Alienation of Estate by Landlord.]—
l'iflff non tenuit evidence is rightly received 
to >ln-w that defendant had parted with his 
estate to another, and was no longer plain
tiff's landlord. Lewis v. Brooks, 8 V. C. R.

Eviction.|—In replevin, under the plea of 
il"!, tftiuit to an avowry for rent in arrear, 
tin* plaintiff may shew an eviction. Cormack 
v. Bergin, 5 O. S. Otil.

Payment before Distress — Mortgage.]
In an avowry setting out a mortgage and 

d-'t'ii-e to the mortgagor, the entry there-
I ! r, non-entry of mortgagee and non-exer-

f itower of sale, the permitting mort- 
mtinue as tenant, and that while so

II 'i'X ing. there was a large arrear of inter- 
• - plaintiffs simply pleaded non tenuit, 
:u ! 'uidi-r it sought to give in evidence the 
f "f payment of the mortgage before dis- 
u with a view to shewing that there was, 
1 1 fully, no tenancy: — Held, inadmis- 
S;hlf. Royal Canadian Bank v. Kelly, 20 C. 
V r.l'i Reversed, 22 (*. P. 270. See 14 C. 
I- J. 8. See, also. S. C., 19 C. P. 190.

Tenancy at Time of Distress.] — The
I'1, : "i i^aue not merely the demise plead-
- : 1 !u-tlipr the plaintiff was tenant to the 
av.f : it the time of the distress. Elsworth 
v. Bn - . 18 U. C. It. 441.

Variance.]—An avowry for two and a 
quarter years’ rent, and proof of a tenancy

for only one year, although the teuaut cou- 
tiuued in possession for three years, having 
however paid no rent nor made any acknow
ledgment during the last two years: Held, a 
fatal variance on the plea of non tenuit. 
Thomson v. Forsyth, E. T. 3 Viet.

(b) Other Cases.

Joint Taking Acts and Declarations.] — 
Defendants were the widow of the intestate 
and lier second husband. It was shewn that 
she had taken possession of and appropriated 
to her own use the intestate's property, and 
acts and declarations of both defendants estab
lished that they held it together after her 
second marriage :—Held, sufficient evidence of 
a joint taking. Deal v. Potter, 20 U. C. It. 
678.

Onus—Right to Begin.] — Replevin for a 
horse. Plea, that the horse was the horse of 
the defendant, and not of the plaintiff, as 
alleged, and issue thereon:—Held, that the
Ïlaintiff was entitled to begin. Seville v. 

'om, 28 U. C. R. 231.

Place of Taking—Possession — Timber.] 
—Defendants took timber made by the plain
tiff on land of which he was in possession, 
and the plaintiff replevied. The declaration 
alleged the timber to have been taken from lot 
12, and defendants pleaded non ceperunt, and 
that the timber was theirs. At the trial, de- 

! fendants having given evidence that the tim
ber was not cut on lot 12, but on 13. claimed 
a verdict without shewing any title to 13, or 
that they were authorized to seize the timber 
there; but the Judge ruled that the plaintiff, 
having proved possession of the timber, was 
entitled to recover:—Semble, that the ruling 
was right, for though in England the place 
of taking must be stated in replevin, and is 
material, it is different under our Replevin 
Act when the action is not founded on a 
wrongful distress. A new trial was refused, 
the ruling nut having been objected to. or 

| attention called to the distinction between 
replevin and trespass under the plea. Fitz
patrick v. V asset man, 29 U. C. R. 5.

See also Frontenac Division So. 2. Sons uf 
I Temperance v. Rudston, 4 L. J. 70.

4. Pleadings.

(a) Declarations.

[See R. S. O. 1877 c. 53, ss. 24, 25, effete.]

Distress Damage Feasant — Local De
scription—Joinder of Counts.] — See Barber 
v. Armstrong, 5 P. R. 153.

Effect of Judicature Act.]—See Cam- 
pan v. Lucas, 9 P. R. 142.

Joinder of Causes of Action—Common 
Late Procedure .let.]—See tlreat Western R. 
W. Co. v. Chadwick. 3 L. J. 29.

Joinder of Counts—Detinuit—Detinet.] 
—See Thurston v. Breard, 8 P. R. 10.

Necessity for — Son-appcarance — So- 
ticc.]—See Zavitz v. Hoover, M. T. 1 Viet., 
R. & J. Dig. 3308.
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Pince of Taking.1—See Perrin v. Con

ley, 11 I*. C. It. 53 ; Fitzpatrick v. Cassrlman, 
!» i « B. 5.

Venue. 1—The venue in nn.v action in re
plevin in a county court except for goods dis
trained may lie changed to any other county 
under It. S. O. 1S77 c. fit), s. 1*5. O'Donnell 
v. Ihielicnault, 14 O. It. 1.

See Vance v. Wray, 3 L. J. G9.

(ht Defences—.1 vote rim and Cognizances.

Distress for Rent — Identity of 
Premitea.] —In no action ot replevin the first 
count charged the defendant with taking cer
tain goods on premises known ns the “ free- 
more Woollen Mills;” and the second count 
with taking certain goods on the premises 
known as the “ Northern and North-Western 
Station at the said village of Creemore.” The 
defendant pleaded denving the taking and the 
property, and then for a third plea set up. 
that one W. was tenant to the defendant of 
certain premises in the said village known as 
“ Klock It." and certain other premises known 
as the “Langtry Mock:" that rent was in 
arrear. and because of such arrears of rent 
the defendant “ well avowed the taking of the 
said goods on the said premises and justly. 
&<•.. as a distress for said rent which still 
remains due and unpaid — Held, on de
murrer. idea hail : for f the ” said premises " 
upon wjiich the alleged taking was made were 
the premises set out in the plea, then the 
taking was on other premises than those 
named in the declaration, and there was no 
confession, and the plea of non eepit covered 
this defence; hut if the premises named in 
the declaration were referred to. then defend
ant confessed the taking and justified for rent 
due for other premises, which amounted to a 
taking off the demised premises, so that 
enough was not shewn. Rubins v. Coffee, 9 O. 
It. 332.

Distress under Conviction — Warrant 
—Constable — Costs.]—On demurrer to an 
avowry justifying under a conviction for sell
ing spirituous liquors without a license, and a 
distress warrant issued thereon :—Held, as to 
the form of the warrant, that it was unneces
sary to allege that it was under seal or that 
it was directed to any one. it being averred to 
have been duly issued and delivered for execu
tion to defendant M.. the constable. Held, 
also, that the avowry set out in the report 
sufficiently shewed that defendant M. was a 
constable, and that it was delivered to him for 
execution. Held, further, that the mention in 
the warrant of the $1 for costs of conveying 
defendants to gaol, could not vitiate, for it 
authorized a distress only for the penalty and 
costs of conviction, lteid v. McWhinnie, 27 
V. ( '. It. 289.

Distress under Mortgage.]—Held, that
the avowries set out in tms case, justifying 
under a distress clause contained in a mort
gage. were bad, as not alleging that the mort
gage contained a provision that the mortgagor 
should be permitted to continue in possession 
of the mortgaged premises, nor that he did 
occupy, in pursuance of such permission, at 
the time of the distress, or at any time. Royal 
Canudian Rank v. Kelly, 19 C. P. 1911.

Justification.]—As to the distinction be
tween an avowry, which must shew a good 
title in omnibus, and a justification : see 
Taylor v. Jcrmyn, 25 U. C. It. 8(1.

School Rates.]—In making a cognizance 
under a warrant of school trustees to collect 
school rates, it is sufficient to state that the 
plaintiff was duly assessed, and that the col
lector ( the cognizor i was duly appointed : it 
is not necessary to state that the rate was de
cided upon at a meeting as required by the 
statute, or how the appointment was made.
UUlit i v. H no-4, 18 U. C. U. 86T.

— Il y-I air. | — Held, that a party avow
ing for distress for a school rale, the by-law 
for sanctioning such levy requiring to he 
passed upon the request or with the consent of 
certain persons, must shew such request or 
consent. Held, also, that upon such avowry 
the avowant must set forth the conditions 

recodent required by law to be complied with 
efore the passing of a by-law to levy a rate 

for school purposes, tluackc v. Marr, 8 ('. 
1’. 441.

(c) Pleas to Avoir rie» for Rent.

Agreement for Deduction.] — See
Wheeler v. 6'intc, 3 U. C. It. 143.

Denial of Distress. | — See Rheeran v. 
O'Connor, 15 U. C. It. 418

Denial of Title.] — See Robertson v. 
Meyers, 7 U. C. It. 415; Hartley v. Jarvis, 
7 V. V. It. 545; Smith v. Aubrey, 7 V. V. It. 
:hi.

---------- Cesser of Reversion—‘Time.]—See
Lynett v. Parkinson, 1 ('. 1*. 95.

--------- K il Uabuit in Ttncmcnlis.]—See
Rrulen v. Carden, 19 V. C. It. 518.

Non Tennit.]—See O'Rricn v. Welsh, 28 
U. C. it. 394.

Part of Goods. |—The action of replevin 
is divisible, and therefore a plaintiff may 
plead to the avowry a idea which only guvs 
to part of the goods. Miller v. Miller, 17 C.

Set-off. |—Set-off may he pleaded to an 
action for rent due under a demise, though not 
to an avowry for rent in replevin. McAnnany 
v. Tickell, 23 V. C. It. 122.

(d) Other Pleas and Replications.

Abatement—Xon-joinder.]—See Cook v. 
Fotcltr. 12 V. C. It. 508.

Detinue—Denial—/Artt.] — See Stephens 
v. Cousins, 10 U. C. It. 329.

Equitable Replication.]—See Reilly v.
Clark, 2 L. J. 232.

Justification — Rearrh IVarront —Judg
ment—(Jiuashiny.]—A search warrant issued 
under the Canada Temperance Act is good if 
it follows the prescribed form ; and if it has 
been issued by competent authority and is 
valid on its face, it will afford justification to
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the officer executing it. in either criminal or 
civil proceedings, notwithstanding that it may 
|„> bad in fact and may have I teen quashed or 
ser aside. A judgment on certiorari quashing 
the warrant would not estop the defendant 
from justifying under it in proceedings to 
replevy t lie goods seized where he was not a 
party to the proceeding to set the warrant 
aside and such judgment was a judgment 

r varies only. Slceth v. Hurlbert. 25 >S. C. 
K. 62U.

Non Cepit—Notice of Action.]—See Fol- 
gvr v. .1/inton, 10 U. C. It. 423.

-------- Seizure under Process.]—See Cal-
vu It V. Italian. 13 V. C. It. 140; Clark v.
Italian, «5 C. I*. 07.

Not Possessed -Divisible Plea.]—See 
Henderson v. Sills, 8 C. I*. 08.

See also Miller v. Miller, 17 C. P. 220 ;
Rubins v. I'offer, 0 O. R. 332.

5. Verdict and Judgment.
Bar to Future Action. |—Quaere. whe

ther a judgment in replevin could lie a bar to 
an action for use and occupation. Crooks v. 
Howes, 22 U. C. It. 219.

Demurrer.]—In replevin, where the dis
trict court found for the plaintiff on demurrer 
to the first cognizance, and for defendant on 
demurrer to his replication to one of several 
pleas in bar of the second cognizance, and a 
encrai judgment was given in defendant's 
avour. awarding damages and a return of 

the goods:—Held, on appeal, that such judg
ment was erroneous. Rea v. Gilliland, 5 O. S. 
«49.

Divided Verdict.|—The declaration in 
replevin under 14 & 15 Viet. c. (14 was for 
“ taking and unjustly detaining” certain 
goods. Defendants pleaded “ non eeperunt " 
and a special idea of lien. The evidence shew
ed that defendants came lawfully by the goods, 
but had no right to detain them. * A rule for 
notiMiit was discharged, as the plaintiffs had 
succeeded <>n the second plea, and thereby es- 
i - I iheir right to the goods; and, sem
ble, that although defendants had obtained a 
veplii i mt " non cepit.” yet the plaintiffs were

o judgment generally, such issue 
being either immaterial, or determined in 
plaintiffs' favour by proof of detention. 
H ali rs v. Ruddtll, 11 U. C. R. 181.

In replevin the verdict is divisible, so that 
1 'iff may recover for whatever part of 

the goods he proves himself entitled to. and de 
i : i for the rest, sills v. Hunt. l«i V. ('. 
**• -1- Haggart v. Kcrnahan, 17 U. C. R.

Ihudcrson v. Sills. 8 ('. V. 08, See 
r,i If v. Uogart, (J L. J. 39.

Interlocutory Judgment — Default.] — 
II ’ "«dings in replevin as regards appear- 

ni: " ' re regulated by the Replevin Act, ('.
• 29, not by the ( '. 1,. I*. Act ; ami 

1111 lucuiory judgment signed us for want 
'. without any appearance by or for

; : was therefore a nullity. Rut see
•. " Is. « c. 53. s. 38. Hart v. Pacaud, 2S

V. « ■ It. 300.

Nonsuit. |—A defendant in replevin could 
not move for judgment as in case of a non
suit. Brown v. Simmons, 1 II. C. It. 336.

And 14 & 15 Viet. c. 64. s. 72. docs not allow 
it. Arnold v. Higgins, 1 P. R. 139.

6. Writ of Replevin.
Affidavit for — By whom Mtide.] —The 

deponent, not being the plaintiff himself, did 
not describe himself as servant or agent of the 
plaintiff, but used the words. “ now acting for 
the said” (the plaintiffi : — Held, that this 
alone would have been insufficient : but the 
affidavit went on to state particularly the posi
tion and quantity of the timber replevied, and 
other facts from which the agency might be 
inferred: and an application to set aside the 
writ was therefore refused. Arnold v. Ham 
ilton, 1 I». R. 263.

-------- Description of Property.]—The affi
davit. must be sufficient to enable the sheriff 
by it to identify the property. Where it 
stated only that the plaintiff was owner of 98 
trees, which, he was informed and believed, 
were cut on certain lots specified, and it ap
peared that these trees were alleged to be then 
ii use un binders for a large raft of timber on 

its way to Quebec :—Held, insufficient, and the 
writ was set aside. Jones v. Cook, 2 P. R. 
306.

Description of Goods. | The plaintiff 
issued a writ of replevin directing the sheriff 
to replevy “ two liundml and thirty sheep ami 
lambs.” unjustly detained by the defendant. 
On the previous day defendant had sobl the 
property to one Gill, in whose possession it 
was when the seizure was made :—Held, that 
the above description was not sufficient, and 
that the articles could not be seized under the 
writ while they were in the possession of a 
person not named therein. Plaintiff was al
lowed to amend the description and substitute 
or odd Gill os a defendant. Hooligan v. 
Driscoll, 8 P. R. 184.

Form of.]—A writ of replevin with a jus
tice's clause was irregular. An original writ, 
alias and pluries, modified in form so as to 
conform to the local jurisdictions, should be 
adopted. Cornell v. (Juiek, Urn. 427.

Place of Issue.]—Where the goods to he 
replevied have not been distrained, the writ 
may be sued out in any county, and it may Is» 
issued from one outer county to replevy goods 
in another outer county. Buffalo and Lake 
Huron R. IV. Co. v. Gordon. 3 L. J. 28.

Return to Writ.] - Return by sheriff to 
a writ of replevin, that the property bad not 
been since the delivery of the writ to him in 
the possession of defendant, or of any person 
for him. Attachment as for an insufficient 
return with costs. Remarks as to the pro
priety of such return, and the sheriff’s duty 
under the circumstances. Curvcth v. Green
wood, 3 P. R. 175.

Service of.]—Personal service of the sum
mons was unnecessary, /.aril: v. Hoover, M. 
T. 1 Viet., R. A J. Dig. 3308

Setting aside Grounds.]—An objection 
that there was in fact no taking or detention, 
is no ground bv setting aside the writ. Gil
christ v. Conger, 11 U. C. It. 197.
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To whom Directed. |—Where the sheriff 
is defendant, n writ of replevin, under 14 & 15 
Viet. c. 04, may be directed to the coroners, 
though the statute does not provide for such a 
case. Gilchrist v. Conger, 11 U. C. It. 107.

--------- Irreyulurity—Waiver.] — In a re
plevin action the writ was directed to a sheriff, 
who was the sole liquidator of the plaintiffs, 
and ns such instituted the action : Held, that 
this was at most an irregularity, and it was 
too late for the defendant to raise the objec
tion after appearance. 1!. S. <>. 1877 c. 53, 
s. 0. applies to the case of an application on 
the merits, and not for irregularity only, 
(jneere, whether, even if the objection had been 
taken in time, it should have prevailed, having 
regard to the kind of duty the sheriff has to 
tier form in executing a writ of replevin, and 
to the position of the liquidator as a mere 
officer under the Act. Alpha Oil Co. v. Don
nelly, 12 V. It. 515.

7. Other Cases.

Appeal —Stay of Proceeding*.] — Defend
ants having succeeded in replevin, brought 
against them for a schooner, the plaintiff 
served notice of appeal, and applied to stay 
proceedings for a month to perfect his secur
ity. so that defendants might not in the mean
time obtain a return of the vessel. The court, 
however, refused to interfere, Seott v. Car
tel*, 20 U. C. R. 435.

Award — Promissory Mote — Inconsist
ency. | Held, that an award, in replevin for 
n promissory note, that declared the defendant 
to have detained the note illegally, and at the 
same time awarded that it should bo delivered 
up upon payment uf a certain sum (which 
amount was due thereon ) was not void for 
inconsistency, as it effected substantial justice 
between the parties. Lund v. Smith, 10 C. V. 
443.

Certiorari to Inferior Court.]—Where
in replevin in a county court the plaintiff 
shewed clearly that he had reason to believe 
that the title to the land would be brought iu 
question by defendant, a certiorari was grant
ed. Heaton v. Cornwall, 4 I*. It. 148.

23 Viet. c. 44 prohibits a certiorari unless 
the debt or damages claimed exceed $100. 
(jua-rc, therefore, whether replevin is within 
the Act. Meyers v. linker, 20 U. C. It. 10.

Interference by Injunction.] — This 
court will not interfere by injunction to re
strain tin' plaintiff suing out a writ of replevin 
from taking possession of and receiving the 
profits derivable from the goods replevied, un
less it can be shewn that complete security 
could not lie obtained at law. By 23 Viet. c. 
45, the courts of common law can impose such 
terms upon the plaintiff as will fully indem
nify defendant in the suit from all damages he 
may sustain by reason of the action. Illetehcr 
v. Burns, 1) Gr. 425.

New Trial ('lists. | Where the court has 
set aside a verdict for defendant in replevin, 
upon the ground that he had no legal right of 
distress, and the jury have found a second time 
for defendant, the court will always grant a 
second new trial to the plaintiff, without costs. 
Sanderson v. Kingston Marini It. IV. Co., 4 
V. C. It. 340.

Notice of Action. |—Notice of action is 
not necessary in replevin. Folgcr v. Minton 
!'• I*. ('. It. 423. Kennedy v. Hall, 7 V V. 
218: Applcgarth v. Graham, 7 C. I*. 171; 
Lewis v. Tealc, 32 U. C. It. 108.

Notice of Trial.] — In an action of re
plevin ten days' notice of trial must be given, 
instead of eight days, as under the old prac
tice. Wallace v. Cowan, 9 I*. It. 144.

Sheriff Refusal to Execute IVrit.]—The 
sheriff, 1 icing in possession under an attach
ment against an insolvent debtor, refused to 
execute a writ of replevin at the suit of the 
plaintiff, two instalments of whose mortgage 
on the goods were overdue :—Held, that the 
sheriff was liable for not executing the writ. 
Hoys v. Smith. C. P. 27. Affirmed on ap
peal, 0 L. J. 182.

Third Party—Examination of. by Plain
tiff.]—See Itradley v. Clarke, 9 P. R. 410.

Sec Culham v. Lore, Love v. Culham, 30 V. 
C. It. 410.

III. Replevin Bond.

1. Action on.

(a) Cause of Action—Delay in Prosecuting 
Replevin Action.

Denial of Delay -Plea—Explanation of 
Delay—Evidence.]—Debt on a replevin bond 
against J. C., principal, and his sureties. 4th 
plea, that J. C. commenced his suit without 
any delay, and prosecuted the same (not add
ing without delay 1. 5th plea, that J. C. com
menced a suit without delay, and “ from 
thence hitherto has prosecuted the said suit 
without delay —Held, 4th plea bad : 5th plea 
good. Caswell v. Cotton, 9 U. C. R. 282.

Defendants pleaded that an action was com
menced and prosecuted without delay, accord
ing to the true intent and meaning of the con
dition : and to this the plaintiffs replied that 
after the commencement of the action an un
reasonably long time was allowed to elapse 
without taking any further step therein, gild
ing a special traverse of the due diligence al
leged: Held, that under these pleadings de
fendant should have been allowed to give evi
dence of circumstances, shewing a reason for 
a delay of more than a year after the writ of 
replevin was sued out. S. C„ Hi. 4(12.

Excuse for Delay.]—Semble, that the in
ability of the plaintiff’s attorney in replevin 
to communicate with his client, not knowing 
where he was. affords no excuse for allowing 
two assizes to elapse ; for it is the plaintiff’s 
delay, not that of his attorney, which is a 
breach of the bond. Illetehcr v. Hum, 24 U. 
C. R. 124.

Defendant replevied a schooner in Soph'in- 
her. 18(12. Issue in fact was joined in the re
plevin suit in March, 18(53, and issues in law 
also raised were disposed of in September, 
18(53, hut nothing more was done. In Febru
ary, 18(14, an action was brought on the re
plevin bond by the plaintiff, as assignee of the 
sheriff, to which defendant pleaded only that 
he had prosecuted the replevin suit without 
delay. As an excuse for not going to trial at 
the assizes, which began on the 12th October, 
18113, defendant proved that he sailed in the 
schooner, as master, from Port Colborne,
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;iIxiiit iln> 1st October, for Chicago, wliich lie 
was prevented from reaching until the -ôth. 
ill-- usual time required for the voyage !>eing 

en days; and that lbs attorneys, not 
knowing where he was. and getting no answer 
in their letters, countermanded the notice of 
uiil: Held, no excuse, for it could not be 
i i • -mill'd that defendant’s presence was neres- 

u-y for the trial, nor that his attorneys were 
i i.i‘ |iro|ierly instructed before lie left, or were 
n ignorance of his going: and if they were, 
, ; i re. whether it would have made any differ-
i .■ for issue had been joined since March,

ii I there bad been ample time, therefore, to 
”iv«■ nil necessary information. The reason 
i >lh-ml for not proceeding at the winter assizes
n .Inmury. 1MÎ4. was. that on the 7th Novem

ber. lML'i, defendant filed a bill in chancery 
lullinst the plaintiff and others, relating to 
i!... title to this vessel, and praying, among 
oilier things, to restrain proceedings on the 
11 lex in bond:—Held, also, no excuse. 8. C., 
il>. 2ÔH.

Postponement of Trial.]—The trial 
• • f mi n< tion of replevin in a county court was. 
l x i .1 mlge's oriler. on the application of the 
: ' bill iff therein, postponed to the next sittings 
thereof, and subsequently the action was by 
.1 mlge’s order transferred to another county 

• in. In an action on the replevin bond it 
uns hold, '>» demurrer, that the delay being 
that of the plaintiff in replevin without the 
consent or connivance and against the opposi
te 'ii of the defendant therein, the sureties to 
the bond were not discharged. O'Donnell v. 
Duchumult, 14 (). It. 1.

Stay for Want of Jurisdiction.] -A.
i .tight replevin in the county court and ob

tained a verdict, which was set aside because 
e to land came in question. Nothing was 

►aid In the rule about a new trial, but lie 
-1 c,i another notice of trial, and the cause 
u as made a reraanet. The surety, being sued 

-ti|H-rior court on the replevin bond for 
tmt prosecuting the suit with effect and witli- 

. moved f"t a mandamus to compel 
i x court t « > proceed with the action, 

t i ertiorari to remove it. and in the mean- 
t.me to stay proceedings in the superior court; 
ici; 11 ' ourt refused to interfere. Me mm v.
Hub r, II ary reaves v. Meyers, 2ti U. C. It. 10.

Culham v. Love. Love v. Culham, 30 U. 
C. K. 41U.

tin Cause of Action—Indemnity.

Rule 1074.1—Con. rule (1S07) 1074, 
h ding with the question of indemnity of the 

I t in replevin proceedings, is the sta- 
' is Viet. c. 13. s. 8 (O.). imported into 

’ ■ ami does not give an independent
1 "f action, merely adding another eondi- 

' the replevin bond required to be taken 
"sheriff. Uarper v. Toronto Type 

1 -z < «/.. 31 O. it. 422.

1 of Action—Xot Prosecuting with 
Effect.

Action Undetermined — Judgment not 
Damages,]—To an action on n reple- 
->v,‘ii by a sheriff and two sureties 
tiers, conditioned to prosecute a re

plevin suit with effect and without delay, de
fendants pleaded that the suit was still unde
termined. It was proved by the record that 
a verdict had been obtained against the prin
cipal obligor with points reserved, which also 
appeared by production of a special case to 
have been decided against him: Held, suffi
cient, without shewing the entry of a judg
ment thereon, to entitle the plaintiff to a ver
dict for nominal damages. The verdict hav
ing, however, been entered for the penalty of 
the bond, £1.300. the court ordered it to lie re
duced to Is.: otherwise a new trial. Johnson 
v. Parke. 12 C. P. 170.

Appeal Pending. | — Action by the as
signee of the sheriff on a replevin bond, alleg
ing a judgment in favour of defendants in the 
replevin suit, and non-return of the goods. 
Plea, that the plaintiffs in the suit applied for 
a new trial, which was refused, and thereupon 
an appeal was permitted, pursuant to 20 Viet, 
c. 5, and the security duly allowed, and that 
said appeal had been prosecuted with all rea
sonable speed, and was still pending :—Held, a 
good defence, and that the averment of the ap
peal having been allowed sufficiently implied 
that the necessary notice bad been given. 
Decker v. Halt. 18 U. C. It. 102.

Judgment for Defendant on Some 
Pleas.|—In replevin defendant pleaded: (1) 
that he did not detain the goods; (2) not 
guilty; (3) that the goods were not the plain
tiff’s. Judgment was given for defendant up
on the first and second issues, and for plaintiff 
on the third :—Held, in an action on the re
plevin bond, that defendant bad not prosecut
ed his suit with effect, and that the plaintiff 
(defendant in replevin) was entitled to re
cover his costs of defence. Mulrancy v. Hop
kins. 18 U. C. It. 174.

Setting aside Writ and Proceedings.]
—An order of a Judge setting aside a writ of 
replevin “and all proceedings thereon, subse
quent to the issue thereof," admitting that it 
extends to the replevin bond, does not of itself 
absolutely annul the bond, so that to an action 
on it such order can be pleaded as a defence. 
The obligor in such case may obtain relief up
on application to stay proceedings on the bond,
or otherwise, on shewing that he is entitled to 
it, but the mere setting aside the writ of re
plevin by the defendant in that suit can be no 
reason why the bond should not be sued upon, 
for not prosecuting the suit with effect. Me
lodic v. Heaume. 34 U. C. It. GOO.

Stay for Want of Jurisdiction. | —To
a breach of the bond in not prosecuting the 
suit, which was in a county court, with effect, 
defendants pleaded that the suit was brought 
to trial without delay, and a verdict given for 
defendants, with leave reserved to move for a 
nonsuit or verdict for plaintiff ; that in the 
next term a rule nisi was obtained according
ly. on the argument of which defendants there
in objected to tin* Judge proceeding further 
because title to land bad come in question, 
whereupon the Judge determined that the jur
isdiction of his court was ousted and declined 
giving judgment, and none hail ever l>een 
given : and that the plaintiff in tin* cause then 
applied in chambers at Toronto for a certio
rari, which was refused:—Held, that the plea 
shewed no defence; for that the suit bad been 
brought to an unsuccessful termination, and 
the fat t* of the défendante In it having caused 
such result by objecting to the jurisdiction
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could not provent their recovery on the bond. 
Il clsh V. O'Brun. 28 V. C. R. 40.'.

Sic Culham v. Love, Love v. Culham, 30 V.
C. R. 410.

(b) faute of Action—yon-return of (food».

Plea -Answering only one Breach.]--De- 
elnrntion. alleging flint B.. the pin in tiff in re
plevin. did not prosecute his suit with effect, 
and did not nmke n return of the goods. Pie», 
tlmt R. did nmke » return according to the 
condition, hut tlmt the plaintiff refused to ac
cept the same :—Held, a had plen, as answer
ing nnlv one hreacli. Golding v. Bill nap, 20 
V. C. It. 103.

Return ns to Part.]—Where the plaintiff
in replevin succeeds only for part of the g.... Is
replevied, and a return is adjudged ns to the 
rest, he is liable upon the replevin bond for 
not prosecuting the suit with effect ns to the 
goods for which lie failed, and for not return
ing them. Patterson v. Fuller, 31 V. C. R.

Set-off. 1—To an action on a replevin bond 
by the assignee of the sheriff, a set-off forms a 
good defence, the penalty being considered as 
the debt. To such an action defendants plead
ed, on equitable grounds, tlmt the cord wood 
for which the replevin was brought and the 
bond given, was claimed by M. (defendant in 
the replevin) and it was agreed between him 
and the plaintiff that M. should haul the wood 
from where it was cut to the river, and if M. 
could not prove that he was entitled to the 
wood, the plaintiff should pay him for hauling 
ami bankage, which amounted to $103 : -Held, 
that this sum might lie set off against the 
breach for non-return of the wood. McKclvey 
v. McLean, 34 C. R. (133.

(e) Damages.

Condition of Bond—Statute.]—Quaere, 
as to the effect of 23 Viet. c. 43. s. 3. adding 
a new condition to the replevin bond. Semble, 
that it gives no right t" damages not before 
recoverable; and it does not bring such bond 
within the statute of Win. III. Blet cher v. 
Burn. 24 V. C. R. 288.

Costs of Defence -Additional Damage— 
Evidence—Jury.] — Action by the assignee of 
a replevin bond for not prosecuting tin* suit 
with effis’t, the writ of replevin having been 
set aside : and for not paying the damages 
sustained by plaintiff by the issue of said writ, 
the costs incurred in setting aside the writ, 
and for damages for detention of vessel re
plevied. T’lea. non damnificatus. At the trial it 
appeared that the plaintiff had also caused the 
vessel to lie seized on certain li. fas. placed in 
the sheriff’s hands prior to her being replevied, 
which executions were withdrawn as soon as 
the writ of replevin was set aside. The plain
tiff wished to shew that his object in seizing 
under the fi. fas. was to prevent defendant 
taking possession of her under a writ of re
plevin. but this evidence was rejected and 
the plaintiff was nonsuited :—Held, that the 
plaintiff’s property having been seized under 
the writ of replevin, he had to take steps to 
defend the same, and was entitled to at least 
his costs of defence; what the other damages

were, and whether they arose from the issu
ing of the writ of replevin, would lie for the 
jury, if such damages could be recovered, the 
bond not containing the condition provided for 
in 23 Viet. c. 43. s. 3. Semble, tlmt the evi
dence was rightly rejected. The statement by 
an attorney that lie directed the seizure of 
goods under a fi. fa. because they were re- 
iuevied Held, no evidence to enhance the 
damages in this suit. Burn v. Blechcr, 14 C,
r. 4i3.

---------- Solicitor and Client.]—Where the
avowant successfully defends a replevin suit, 
and subsequently institutes proceedings on the 
replevin bond, lie is not entitled to recover as 
part of his damages the excess of solicitor and 
client, costs of his defence, over and above Ids 
taxed party and party costs in flint action. 
Semble, that the effect of R. S. < >. 1N77 e. 3(1,
s. 332, is to make the Imperial Act 3 & ii Viet, 
e. 07. s. 2. ns to costs in cases of replevin on n 
distress for rent in arrear, applicable to our 
practice. Williams v. Croie, 10 A. It. 301.

Penalty Actual Damages.]—A plaintiff 
suing on the bond is entitled to a verdict for 
the penalty, but the court will not allow him 
to recover more than the actual damages, if 
assessed. Ihlcy v. Cousins, 34 U. C. It. 03.

Reduction of —Actual Loss—Set-off— 
Stay of Proceedings.]—The defendant’s tim
ber limits adjoined those of B. & C.. but from 
uncertainty of description in their respective 
licenses, the division line was not defined. 
The defendant replevied 210 pieces of timber 
cut within a line run under instructions of 
the Crown timber agent, ns the boundary of 
the defendant's limits, but. on account of the 
infirmity in his license, he failed in the ac
tion as to 173 pieces, for a return of which 
B. & C. were entitled to judgment. The lat
ter procured an assignment of the replevin 
bond to themselves, and assigned it to the 
plaintiffs, who brought this action thereon. 
The court was of opinion that the timber in 
question was cut upon lands intended by the 
Crown to be within the limits of the defen
dant’s license, though B. & C. had some 
grounds for asserting title thereto:—Held, 
that, there having been a breach of the condi
tion of the bond, B. & C. became entitled to 
recover such damages as they had sustained 
by replevin proceedings; that the bond, after 
it was assigned by the sheriff to B. & < 
was a debt and chose in action assignable 
pursuant to the statute; and that the plaintiff, 
having the beneficial interest therein by as
signment, was entitled to recover ; but. it being 
a case for the equitable interference of the 
court, it was directed that upon payment by 
the defendant of the cost incurred by B. & C. 
in cutting and transporting the timber up to 
the time it was replevied, less a set-off found 
for the defendant in this action (the amount 
to be ascertained by a reference if the defen
dant should so elect), further proceedings 
should be stayed. Bates v. Mackey, 1 O. R. 
34.

Rent Distrained for — Undertaking— 
Nominal Damages.]—In an action for breach 
of a replevin bond for not prosecuting the 
replevin suit without delay, the plaintiff at 
the trial was awarded as damages the amount 
of the rent distrained for. On motion in term, 
on defendants undertaking to bring the re
plevin suit down to trial at the next assizes, 
the damages were reduced to a nominal sum. 
Churchill v. Denham. 29 C. P. 474.
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Value of Goods -Hi moral—I‘I a it of Re- 

l>h i in. |—In an action on the bond, against 
; 1111>'11xi 1 and sureties, the breavli assigned 
was the non-return of a portion of the tini- 
1,. r i . |.levied, for which defendants in replevin, 
ilie now plaintiffs, obtained judgment. It ap- 
i«,;ired that the timber when replevied was 
on i lie banks of a river some distance above 
the point where it was intended to be shipped, 
and by the direction of F., the plaintiff in 
replevin, it was put in the possession of one 
I. who was VYs general agent for looking 
after his lands in that part of the country. 
!.. authorized defendant in replevin to take it 
, , to the shipping point, where it was 
again taken possession of for F. by n person 
appointed by L to receive it there, and ship
ped for F. L. had been forbidden by 
1". to permit this removal to the sliip- 
ping point, but the defendant in replevin 
w.-i» not a wan* of it. and such removal was 
to the benefit of whoever might lie the owner :

Ib id, that the receipt of the timber at the 
shipping point by F. was a ratification on 
his part of the removal. Semble, that the 
plaintiff, though entitled therefore to recover 
against F. the value of the timber at the ship
ping point, could, ns against the sureties, re- 
rnwr only its value where replevied. Patter
son V. Puller, 32 I\ C. R. 240.

(f) Pleading.

Declaration Form of.]—A declaration 
l>\ the assignee of n replevin bond, in the form 
used in England, with an averment of a plaint 
made to the sheriffHeld, bad. Huit v. 
A - ilh, 1 1 . C. It. 478.

Setting up Pond—Coroner—Judi- 
rinl \utin . |—I n an action on a replevin bond 
given by a sheriff, defendants moved in arrest 
of judgment, on the ground that the bond 
was made to and assigned by one coroner of 
the county :—Held, that the bond being pro- 
i" i'l> set out in tin* declaration, and no issue 
as to its making or assignment being raised on 
the record, the court were not bound to take 
judicial notice that there were more coroners 
than one in the county, and the declaration 
was therefore sustained. Johnson v. Parke, 
12 • 1*. 171>.

Plea .Vo Rent in Arrear.]—In debt on the 
h"tid the declaration set out that the plain
tiff had distrained goods of II. S. X. and .1. 
\• X which were claimed by the now plain
tiff. v ho replevied. Defendant pleaded "no 
rent in arrear.” which was held clearly had, 
as living a defence which should have been 
' nlvd to the avowry in the original action, 
if at all. Mi yen v. May bee, 10 V. (’. R. 200.

- Payment into Court—Issue—Jury.] 
The declaration claimed damages for 

1 " hes of the condition of a replevin bond,
- -t eg as breaches the non-payment of the 

"f the replevin suit, or of the writ for 
y 'urn. or of the sheriff’s fees, and that 

"d* replevied were appraised at more 
' the rent for which they were seized, 

depreciated before the return of the 
1 sold for less. Defendant pleaded 

' of money into court under an order 
ludge. and upon the authority of 23 

*"• : Held. good. The court was 
inion that the leaue should !»* tried 

iy, considering the additional clause

added by the late statute to the condition of 
the bond. Thompson v. Kaye, 13 C. P. 251.

See (a), (b), (c).

(g) Staying Proceedings.

Chattel Mortgage — Payment.] — C. 
mortgaged to plaintiff the goods in his 
shop to secure £125. The plaintiff having 
taken possession of all (\'s stock in the 
shop, the greater portion of which was 
not there at the execution of the mortgage.

replevied. This action on the replevin bond 
had been taken down to the county court, and 
the trial postponed. The court, on applica
tion. ordered proceedings to lie stayed on 
payment of the amount secured by the mort
gage. with interest and costs. Medley v. Clos- 
ter. 13 U. C. R. 333.

Replevin Action Pending /’leading.] 
—Ij. brought replevin for his goods, which < '. 
had distrained for rent. While the action was 
pending, and before declaration. C. took an 
assignment of the replevin bond, and sued L. 
and his sureties thereon. Application was 
then made to stay proceedings in each case
in the suit on the bond, on the ground that 
until the determination of the action of re
plevin the rights of the parties on the bond 
could not be satisfactorily settled : and in the 
replevin suit because it had not been prose
cuted according to the bond, of which defen
dants had obtained an assignment. The de
fendant in replevin moved also for leave to 
plead, with other pleas, that the plaintiff had 
not prosecuted bis suit with effect and with
out delay, and that defendant had sued upon 
the replevin bond before the plaintiff had de
clared in replevin. The court refused to inter
fere in either case : for. as to the action on 
the bond, whether the replevin had been pro
secuted without delay was a question of fact, 
which could be tried : and as to the replevin, 
the plaintiff was at liberty to go on and pro
secute it with effect. The proposed plea was 
not allowed, ns it could be no answer to the 
notion. Culhnm v. Love, Love v. Culham, 30 
U. C. R. 410.

Verdict for Penalty—Payment of Value 
and Costs.]—Goods seized under an execution 
in the hands of the debtor were replevied, un
der 14 & 15 Viet. c. 04. by S.. claiming under 
an assignment from such debtor. S. failed 
in the replevin : and in this suit, brought by 
the sheriff on the replevin bond, defendant 
suffered judgment by default, and a verdict 
was rendered for the penalty. The jury hav
ing found at the trial the value of the goods, 
the court ordered proceedings to be stayed on 
payment of such value into court with the 
costs. Qmvre, as to the proper method of 
ascertaining the value. Rut tan v. Short, 12 
U. C. R. 485.

2. Assignment of.

Action by Assignee.]—The assignee of 
a sheriff’s replevin bond under 14 & 1Ô Viet, 
c. 04. may sue thereon in his own name. 
Bacon v. Lang ton, 9 C. P. 410.

Joint and Several Bond — Action — 
Parties.]—Action by the assignee of the 
sheriff on a replevin bond :—Semble, that,
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though not a case of distress for rent, the 
bond could be assigned : and that it was no 
objection, the bond being joint and several, 
that one of the three obligors was not made 
defendant. Decker v. Hall, 18 U. C. It. 192.

Sureties Action by .-Lmyncr.] -A re
plevin bond entered into by the principal and 
three sureties is sufficiently in accordance with 
4 Wm. IV. c. 7: and the assignee of such 
bond may sue in his own name. Meyers v. 
May bee, K) U. C. It. 1200.

Witness. | -An assignment by the sheriff 
of a replevin bond is valid in Ontario, attest
ed by only one witness. Semble, that a sub
scribing witness is necessary to its validity. 
Jli ley v. Commis, 34 U. C. It. 03.

3. Forfeiture of.

The court will not determine summarily 
whether a replevin bond has been forfeited or 
not. lloovcr v. Zavitz. T. T. 1 & 2 Viet.

4. Sheriff.

Action against, for not Assigning. | - !
heclarfition, that the defendant, as sheriff. , 
took from II. and two sureties a bond in 
$1,800 conditioned for said II. prosecuting j 
with effect and without delay an action of I 
replevin brought by him against the plaintiff; I 
that II. did not so prosecute the suit, nor | 
did he make a return of the goods ; and that . 
defendant refused to assign the bond to tlv- ! 
plaintiff, whereby the plaintiff was hindered ' 
from suing on the bond, and deprived of the j 
means of recovering the value of the goods and 
the costs, &c. Plea, as to so much as alleges ' 
that the plaintiff is deprived of the means of . 
recovering the value of the goods, that the | 
goods were replevied by defendant by the ' 
Great Western II. W. Co., and that the plain- J 
tiff afterwards recovered from said company
the full value of such goods in an action I 
against them as common carriers, for non
delivery of said goods :—Held, on demurrer, 
plea bad, for it did not shew that the plain
tiff was not delayed in recovering the value 
of the goods by defendant’s refusal to assign, 
nml it was pleaded to damages only, l’aeaud 
v. McEiran, 30 U. C. R. 550.

Action against the sheriff for not assigning j 
a replevin bond. It appeared that one II. 
originally owned the goods replevied, which 1 
were wrongfully taken from him and sent to I 
Windsor. There they were replevied by II. j 
from the Great Western Railway Company, I 
who held them for one P.. the defendant in ! 
the replevin suit. P. assigned the goods to i 
F. II., who sued the railway company, in the j 
State of Michigan, and recovered their value, : 
which the company paid. The company then j 
sued the sheriff for taking the goods, but fail- | 
ed. the verdict being that the goods when re
plevied belonged to II.. not to P. II. did ! 
not go on with the replevin suit, and 1\, for I 
the benefit of the company, claimed an as
signment of the bond, which the sheriff refused ! 
to give :—Held, that only nominal damages 
could be recovered, for P., not being the owner j 
of the goods, could not recover their value.
S. C„ 31 U. C. R. 312S.

Duty to Take Bond.] — In replevin a 
county court Judge made an order when the 
writ was granted, directing the sheriff to seize 
the goods and bold them subject to requisition 
by the plaintiff to replevy to him. The sheriff 
seized the goods, but did not take a bond as 
directed by R. S. O. 1877 c. 58. s. 11 — 
Held, that this order did not do away with 
the necessity of taking a bond, and the seizure 
was set aside, with costs to lie paid by the 
sheriff. Lawless v. Radford, 9 P. It. 33.

Held, that it is the sheriff’s duty in replevin 
to take a bond with two sureties, and to use 
due care and to exercise a reasonable dis
cretion in inquiring into the sufficiency of the 
sureties, and that when he had failed to do 
this, and the owner of the goods replevied, 
and the bailiff (defendants to the replevin suit, 
which had resulted in their favour) brought 
an action against him for damages consequent 
thereon, they were entitled to recover all 
such damages as naturally flowed to 
them from his wrongful act. viz., the 
rent in nrrear, the costs of distress, 
and of the replevin suit, and of an action 
against the principal and sureties on the re
plevin bond and incidental thereto, provided 
the same did not exceed the penalty named 
in the bond : and the defendant could not 
excuse himself by shewing that the plaintiff 
in replevin and one of the sureties was worth 
the amount of the penalty of the bond at the 
time it was taken. .Vo nail a v. //ope. 13 0. 
R. 554$, 14 O. It. 287.

5. Sureties—Discharge of.

Reference to Arbitration—.4ssent of
Surety.]—Where, after proc...Hup have been
commenced on the bond, the parties to the 
replevin go to arbitration without the assent 
of the surety, all further proceedings against 
the surety will be stayed. Aliter, where the 
reference is with his assent. Ilutt v. Uille- 
land, Ilutt v. Keith. 1 V. C. It. 640.

---------  Assent of Surety—Conduct.]— An
action of replevin, with all matters in dif
ference between the parties, was referred to 
arbitration, and decided in favour of defen
dant, who then sued the sureties on the re
plevin bond. Un motion to stay proceedings, 
on the ground that they were discharged by 
the reference, defendants swore that they had 
not consented to the reference, and the plain
tiffs in answer shewed that they were aware 
of it and did not object, but attended at the 
arbitration, and that one of the defendants 
had asked the plaintiff's attorney for time:— 
Held. that, as consent, on these affidavits, 
could not be assumed, defendants were dis
charged ; and the rule was made absolute. 
Jturkc v. Glover, 21 U. C. R. 294.

Release of One—Effect of—Sheriff.]— 
A release by plaintiff to one of several obligors 
in a replevin bond to the sheriff, after an as
signment to- the plaintiff, releases all ; and 
having released the sureties, the plaintiff can
not sue the sheriff for taking insufficient sure
ties. Kirkendall v. Thomas. 7 U. C. R. 30.

Trial—Postponement—Assent of Surr/y.l 
—Where the trial of the replevin had 
been postponed at the instance of defendant, 
but without the direct assent or concurrence 
of the sureties :—Held, that the bail was dis
charged. The true question is not whether
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the surety 1ms been injured by the delay, but 
i li r Iiv might have been. Canniff v. 

U C P. IT I.
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REVENUE.
I. Coubt8—Jurisdiction of. 0151.

II. Customs Duties.
1. Generally, 0152.
2. Exemption» from Duty, 0152.
3. Fraud, Undervaluation, and Smug-

(a) Fraudulent Entries, 0153.
(b) Harbouring Smuggled Goods,

(5157.
(c) Sale or Carriage of Goods

Smuggled or Fraudulently Un
dervalued, 0157.

(dt Other Vases, 0159.
4. Officers—\étions against, 0159.
5. Sei;ure of Vessels, 0101.
0. Value of Goods and Amount of Duty.

0102.
7. Other Vases, 0103.

III. Inland Revenue, 0100.

IV. Succession Duty, 0108.

I. Courts—Jurisdiction or.
Before the A. J. Act — Common Lair 

Courts.]—In debts due to the Crown, which 
would he cognizable in the court of exchequer 
in England, this court may give relief, when 
it appears that “ in law. reason, or good con
science, the debtor ought not to be charged." 
Jtigina v. Bonier, 0 O. 8. 551.

Held, that the equitable jurisdiction in mat
ters of revenue in this Province, at the suit 
of a subject, resides in the superior courts of 
common law if at all. and not in the court of 
chancery. \onrieh v. Attorney-General. 9 
(Jr. 5(13; Miller v. Attorney-General, 1) Gr. 
558.

[By It. 8. O 1897 c. 51. s. 29, the high 
court of justice has the like equitable juris
diction in matters of revenue as the court of 
exchequer in England possessed on the 18th 
March, 18(15.]

Court of Chancery.] — Held, affirming 
the decree in 25 Gr. 233. without determining 
whether the A. J. Act extends to Crown cases 
generally, that under s. 32. and under s. 155 
of 31 Viet. c. 8 (D.), the attorney-general is 
entitled to sue in the court of chancery for 
the recovery of excise duties, even if it be a 
purely legal debt. Held, also, that ss. 43 and 
44 of 31 Viet. c. S (D.l do not restrict 
the right of the Crown to sue in respect of 
frauds committed upon the revenue to the 
period of one year, or prevent a recovery in a 
court of law, unless a special investigation has 
been held in pursuance of the Act. Attorney- 
General v. Walker, 3 A. It. 195.

Exchequer Court of Canada -Penalty 
—Admiralty.]—The jurisdiction conferred up
on the vice-admiralty courts in Canada by s. 
113 of the Inland Revenue Act, R. S. C. c. 
34. in respect of actions for penalties pre
scribed by such Act, is not disturbed by the 
Colonial Courts of Admiralty Act, 1890

( lmp. l The latter Act (a. 2. s.-s. 3) vests 
the jurisdiction of the vice-admiralty courts 
in any colonial court of admiralty, and by the 
Admiralty Act, 1891, the parliament of Can
ada made the exchequer court the court of 
admiralty for the Dominion, and by s. 9 there
of confers upon the local Judges in admiralty 
all the powers of the Judge of the exchequer 
court with respect to the admiralty jurisdic
tion thereof. The Queen v. The Annie Allen, 
5 Ex. C. R. 144.

--------- Penalty — Customs—Discretion.]—
The penalty enforceable under the provisions 
of s. 192 of the Customs Act in the exchequer 
court is a pecuniary one only, and the other 
remedies open to the Crown thereunder can
not be enforced in the exchequer court. 2. 
The court has no discretion as t<> the amount
of the penalty recoverable under such enact
ment. The 0uecu v. Fit;gibbon, The Queen 
v. Thourct, (i Ex. C. R. 383.

---------Heference—Minister of Customs—
Evidence.]—Where a claim has been referred 
to the exchequer court under s. 182 of the 
Customs Act, the proceeding thereon, as re
gulated by the provisions of s. 183 of the Act, 
is not in the nature of an appeal from the de
cision of the minister; and the court has 
power to hear, consider, and determine the 
matter upon the evidence adduced before it, 
whether the same has been before the minister 
or not. Tyrrell v. The Queen, 0 Ex. C. K.ita*.

Ncc 7alien v. The Queen, 5 Ex. C. R. 238.

II. Customs Duties.

1. Generally.
Power to Impose.]—The colonial legis

lature has power to impose duties of customs, 
to punish infringement, to enforce payment, 
and to resort to forfeiture if necessary. Re
gina cx rel. Attorney-General v. Itrunskill, 8 
I . C. II. 54U.

2. Exemptions from Duty.

Jute Cloth. | —In construing a clause of a 
Tariff Act which governs the imposition of 
duty upon an article which has acquired a 
special and technical signification In a certain 
trade, reference must be had to the language, 
understanding, and usage of such trade. By 
item (573 of R. S. C. e. 33. jute cloth “as 
taken from the loom, neither pressed, mangled, 
calendered, nor in any way finished, and not 
less than forty inches wide, when imported by
manufacturera of jute base for use in their
own factories." was made free of duty. By 
item 2(51 of such Act. it was provided that 
manufactures of jute cloth, not elsewhere spe
cified. should he subject to a duty of 20 per 
cent, ad valorem. The claimants, who were 
manufacturers of jute hags, had for a number 
of years imported into Canada jute cloth crop
ped after it was taken from the loom. Item 
•173 was susceptible of several interpretations, 
one of which was that the jute cloth so crop
ped should Ih> entered free of duty, and in this 
construction the importers and the officers of 
customs had concurred during such period of 
importation: — Held, that, inasmuch as the 
cloth in question had been, in good faith, en
tered ns free of duty and manufactured into
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jute bags and sold, and it would happen that, 
if another construction than that so adopted 
by the importers and customs, officers was now 
put upon the statute, the whole burden of the 
duty would fall upon the importers, the doubt 
us io such construction should be resolved in 
their favour. Quœre. whether the words used 
in s. IS'} of the Customs Act (as amended by 
M Viet. c. 14. s. 341 “the court . . . shall 
decide according to the right of the matter,” 
were intended by the legislature in any way 
or case to free the court from following the 
strict letter of the law. and to give it a discre
tion to depart therefrom if the enforcement, 
in a particular case, of the letter of the law, 
would, in the opinion of the court, work in
justice V Dominion Day Co. v. The Queen, 4 
Es. C. It. 311.

“ Shaped " Lumber.] — Under item (de
partmental No.) T‘J«i in schedule *•<;." of the 
Tariff Act. 188(5, oak lumber sawn, but not 
“shaped, planed, or otherwise manufactured." 
may lie imported into Canada free of duty. 
The plaintiff imported a quantity of white oak 
lumber from the United States, which had 
I...a sawn to certain dimensions so as to ad
mit of it being used in the manufacture of 
railway cars and trucks without waste of ma
terial. but yet before being used for such pur
pose had to be recut and fitted :—Held, that 
the lumber, being merely sawn to such dimen
sions as would enable it to be worked up with
out waste, was not "shaped” within the 
meaning of the Tariff Act, and was not duti
able. Magann v. The Queen, 2 Ex. C. R. (54.

Steel Rails for Railways—'/'cmporary 
Purpose.] — Steel rails weighing twenty-five 
pounds jier lineal yard, to be temporarily used 
for construction purposes on a railway, and 
not intended to form any part of the perman
ent track, cannot he imported free of duty un-

- it. m 17:1 of the Tariff Act of 1,8*7 (50 & 
Til Viet. c. 391. (2) In virtue of cl. 13 of the
f'u.'ioms Art (R. S. C. c. 32) the court 
held that such rails should pay duty at the 

as tramway rails (under 60 «.v 61 
\ i c. 39, item 88), to which of all the en
umerated articles in the tariff they bore the 
strongest similitude or resemblance. Sinclair

Th Queen, 4 Ex C. It. 275.
Steel Rails for Street Railways.]—

Although there may be in various Canadian 
Ac’s. an.| for other purposes, substantial dis- 
tdictions between railways or railway tracks 
and street railways and tramways, yet. for the 
purpose of separating free and dutiable arti- 
cles. snch distinction is not maintained in 50& 
f>l Viet. c. 39 (D.) and its three predecessors. 
A "i ding to the true construction of that Act 
1 s. 1. item 88. and s. 2. item 1731, the 

<iu- -tii.n whether imported steel rails are taxed 
I- free depends solely upon their weight, not 

upon the character of the railway track for 
whi h they are intended. Judgments in 4 Ex. 
C. It. 202 and 25 S. C. R. 24 reversed. To- 
“ïjo A*. IV. Co. v. The Queen. | 1890] A. C.

3. Fraud, Cnderraluation, and Smuggling.

(a) Fraudulent Entries.
Acting on Declaration — Subsequent 

Where goods subject to an ad val
lum- been entered at a port in this 

l‘! 1 "pou the importer’s own declaration

of value, which the collector had accepted and 
acted upon, the same goods cannot afterwards 
he seized by the collector of another port as 
having been undervalued upon their entry with 
the first collector. Regina v. Jagger. 3 V. 0. 
R. 255.

Goods which have passed the custom house 
upon importation, and been taken into the in
terior. are still liable to seizure if it should 
appear that they have been fraudulently under
valued, but not for defects of form, such as 
the want of u permit. WUe v. Oaidt n, 14 r. 
C. R. 285.

False Declaration -- Pleading.] — The 
second count charged that the goods were not 
truly described in the entry for duty, in this, 
that the value for the duty stilted in the entry 
was not the actual cash value in the markets 
in the country where the importer purchased 
them, without adding that such untrue de
scription and undervalue was made with in
tent to evade the payment of duty :—Held, 
count bad, for that the mode of calculating 
the value for duty us required by 12 Viet. c. 1, 
s. ti, not being complied with, was in itself no 
ground, without the further allegation of de
sign to evade the payment, of forfeiture under 
10 & 11 Viet. c. 31. s. 18. Regina . r rel. .11- 
torncy-General v. Drunskill, 8 U. C. R. 540.

Information for the condemnation of goods 
seized. The second count set forth that the 
goods were entered with the proper officer of 
customs—that in such entry they were valued 
at £ s. d„ and that they were in and by such 
entry undervalued (not pointing out whether 
in reference to the domestic or foreign market 
value), with intent to avoid payment of duty, 
&c. :—Held, sufficient after verdict. Regina 
v. ltrunskill, 8 U. C. R. 54(5, followed. Re
gina v. llibbard, 3 C. P. 451.

False Invoices. |—Defendants residing in 
the United States, having contracted, by let
ter, with McP. & Co., of Toronto, to sell them 
brooms, laid down in Toronto, duty free, 
shipped the brooms to Toronto, and sent an 
invoice to their agent in Toronto valuing them 
.•h or near manufacturers' i-ric.-s, and much
under the price at which they were sold to 
McP. & Co. The brooms being entered for 
duties at the customs house, Toronto, at such 
undervalue Held, that such goods were 
liable to be seized, as being entered below the 
actual cash value in the markets of the 
country from which they were exported, and 
that such value was not to he taken to he the 
manufacturers’ wholesale prices, but the sale 
prices in the markets whence the goods were 
exported. Attorney-General v. Thompson, 4 
C. P. 548.

Machinery -('(instituent Parts—Complet
ed Article.]—G„ manufacturer of an “ auto
matic sprinkler." a brass device composed of 
several parts, was desirous of importing the 
same into Canada with the intention of put
ting the ports together there and putting the 
completed articles on the market. He inter
viewed the appraiser of hardware at Montreal, 
explained to him the device and its use. and 
was told that it should pay duty us n manu
facture of brass. He imported a number of 
sprinklers and paid the duty on the several 
parts. There was little or no labour perform
ed on the sprinklers in Canada. The customs 
officials caused the sprinklers to be seized, and 
an information to be laid against him for
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smuggling, evasion of payment of duties, un
dervaluation, and knowingly keeping and sell
ing goods illegally imported, under ss. 1."3 and 
I.'m of the Customs Art of 1SS3 : -Held, that 
there was no importation of sprinklers as com
pleted articles h.v H.. and. the Act not im
posing a duty on parts of an article, the infor
mation should he dismissed. Held, also, that 
the subsequent passage of an Act < 4M & 411
Viet. ni, r, 12, re-enacted by 49 Viet, c. sn,
s. Ill, imposing a duty on such parts, was a 
legislative declaration that it did not previous
ly exist. (Jrinncll v. The Queen, Hi S. C. It.
119.

Manufactured Cloths F a! tic Invoice*— 
Forfeiture.] — Claimants were charged with a 
breach of the Customs Act by reason of 
fraudulent undervaluation of certain manufac
tured cloths imported into Canada. The goods 
were imported in given lengths cut to order, 
and not by the roll or piece as they were 
manufactured. The invoices on which the 
goods were entered for duty, shewed the prices 
at which, in the country of production, the 
manufacturer sells the uncut goods to the 
wholesale dealer or johlier, instead of shewing 
the fair market value of such goods cut to 
order in given lengths when sold for home con
sumption in the principal markets of the 
country from which they were imported. The 
values shewn on the invoices were further re
duced by certain alleged trade discounts for 
which there was no apparent justification or 
excuse :—Held, that the circumstances amount
ed to fraudulent undervaluation : and that the 
decision of the controller of customs declaring 
the goods forfeited must lie confirmed. | Leave 
to appeal to supreme court of Canada re
fused.] Sellul:c v. The Queen, (1 Ex. C. It. 
2(18.

Medicines Constituent Part*—Value.]— 
Some time liefore the Dominion of Canada 
was constituted, the J. C. A. Co., manufac
turers of proprietary medicines in the United 
States, established a branch of their business 
in St. John's, P.Q., and commenced to import 
from the United States certain articles re
quired in the preparation of their medicines. 
These articles were in the form of liquid com
pounds. and were valued for duty under the 
provisions of the Act 29 & 30 Viet. (C.) c. 
0, s. 11, then in force, at the aggregate of the 
fair market value of the sex-era 1 ingredients 
entering into the compounds so imported, with 
the addition of all the costs and charges of 
transportation. These ingredients, after 
arrival in Canada, were mixed, bottled, and 
sold under various names. The import entries 
were made under the rates of duty fixed by 
the customs authorities in virtue of the provi
sions of the said Act. they being fully aware 
of the purposes to which the articles import
ed were to be applied. The company con
tinued to import such goods in this way for 
upwards of twenty years, except some altera
tions they were called upon to make in the 
valuation for duty of certain liquids in 1883, 
when, on the 22nd May, 1885, the Dominion 
customs authorities seized large quantities 
of their manufactured medicines, and caused 
an information to he laid against the com
pany for smuggling, evasion of the payment 
of duties, undervaluation, and for knowingly 
keeping and selling goods illegally imported, 
contrary to the provisions of the Customs 
Act. 1883:—Held, that there was no importa
tion of goods ns compounded medicines ready 
for sale, and that the duty having been paid

upon the fair market value, in the place of 
exportation, of the ingredients of which the 
liquid in bulk were composed, there was no 
foundation for the seizure. (21 Where the 
constituent parts or ingredients of a specific 
article are imported, their value for duty with
in the meaning of ss. (58 and (59 of the Customs 
Act, 1883, is not the fair market value of the 
completed article in the place of exportation, 
but is simply the fair market value there of 
the several ingredients. The form in which 
the material is imported constitutes the dis
criminating test of the duty. (8) Notwith
standing the interpretation clause in the Cus
toms Act. 1883, which provides that Customs 
laws shall receive such liberal construction 
as will best insure the protection of the 
revenue, &c„ in cases of doubtful interpretation 
the construction should lie in favour of the 
importer. (4) Where an importer openly im
ports goods and pays all the duties imposed 
on them at the fair market value thereof 
in the place of exportation at the time the 
same were exported, he has not imported 
such goods with intent to defraud the revenue, 
simply because he had the mind to do some
thing with them which, had it been done in 
the country from which they were exported, 
would have enhanced their value, and, conse
quently, made them liable to pay a higher 
rate of duty, but which, in fact, was never 
done before the goods came into his possession 
after passing the customs. The Queen v. 
Ayer Co., 1 Ex. C. R. 232.

Oils—Undervaluation—Seizure—Notice — 
Waiver—Deposit—Penalty—Prescription.] — 
The suppliants, who were manufacturers of 
oils in the United States, sold some of their 
oils in retail lots to purchasers in Canada. The 
price of such oils to the consumer at Rochester 
was taken as a basis upon which the price per 
gallon to the Canadian purchaser was made 
up, but the goods were entered for duty at a 
lower value—two sets of invoices being used, 
one for the purchaser In Canada, and the 
other for the company’s broker at the port 
of entry :—Held, that the oils were under
valued. (21 The suppliants, having estab
lished a warehouse in Montreal as the distri
buting point of their Canadian business, ex
ported oils from the United States to Mon
treal in wholesale lots. The invoices shewed 
prices which xx-ere not below the fair market 
value of such oils when sold at xvholsesale for 
home consumption in the principal markets 
of the United States :—Held, that there was 
no undervaluation. (3) When goods are pro
cured by purchase in the ordinary course 
of business, and not under any exceptional cir
cumstances, an invoice correctly disclosing the 
transaction affords the best evidence of the 
value of such goods for duty. In such a - SSS 
the cost to him who buys the goods abroad is, 
as a general rule, assumed to indicate the 
market value thereof. It is presumed that 
he buys at the ordinary market x-alue. 141 
It is not the value at the manufactory or 
place of production, but tlie value at the prin
cipal markets of the country, i.e., the price 
there paid by consumers or middlemen to 
dealers, that should govern. Such value for 
duty must be ascertained by reference to the 
fair market value of such or like good- 
sold in like quantity and condition for home 
consumption in the principal markets of the 
country, whence they are exported. (5) The 
neglect of an importer, whose goods have been 
seized, to make claim to such goods by notice 
In writing as provided by s. 198 of the fus-
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toms Act, 1883. may be waived by t he act of 
tliL- minister of customs in dealing with the 

hi a manner inconsistent with an in
tention on his part to treat them as condemn- 

t mit ui notice. Ijtuere, does s. 198 
apply to a case where money is deposited in

i.f ..... Is seized if (Hi The additional duty
of fifty iter cent, on the true duty, payable for 
undervaluation under s. 102 of the Customs 
\ I. |ss;;. j, || debt due to Her Majesty which 
is not barred by the three years' prescription 
mi. nned in s. 207, hut may be recovered at 
any time in a court of competent jurisdiction. 
yui'Tc, is such additional duty a penalty? 
Vacuum Oil Co. v. The Queen, 2 Ex. C. it.m

(Li Harbouring Smuggled (Joodt.

Penalty— / ;t form a t ion—Scien ter. J — In an 
information for a penalty under the Customs 
A'-K f-r knowingly harbouring smuggled 
-•"'mK the scienter is n proper question for 
the jury: and such information should specify 
ii." particular illegal act. as that the goods 
were imported without the payment of duty, 
X . a ml should expressly shew that the of- 
fcnce charged was contrary to the statute. If 

iimiiy of smuggled goods be purchased 
ii" time, but seizures of them are made 

at different times, only one penalty for bur
ring them can he recovered. The (Juecn v.

I mum/, The (Juan v. Hanlon, 2 V. C. 1!. lfifi.

Surveyor of Customs—Witness—In- 
forum I it. n Harbouring Party's (Jun Hoods.]

I ' h r the imperial Act 8 & i> Viet. c. 93, 
y h tin- surveyor of customs, not being the 

p i’ either “seizing or informing," is not 
'■niith'd to a share of the penalty, and is there- 
t . ,i competent, witness upon an informa
tion for a penalty for harbouring smuggled 
k - Ittomey-General v. Warner, ft V. C. 
It. KV

'•fun-re. would an information lie under the 
"lause of that Act, where the party in

formed against was shewn not to have trans- 
; it- I or harboured goods of another, but his 

-«-oils, smuggled hy himself on his own
S. C„ 7 U. C. It. 309.

-Sale or Carriage of Hoods Smuggled or 
Fraudulently Undervalued.

Carrier - \igligcnee—Defence—False In- 
rotYiw. | —-I t is no ground of defence to a 

ii n carrier by water for not carrying
P... safely from a foreign country, or on
;i . .'mu for general average, that the owner 
of ! mods had prepared false invoices to 

'■ ri' I the revenue laws of this Province. 
tirousetto v. Ferrie, M. T. 0 Viet.

Defendant Particeps Crlminis—False 
1 .1 Where merchants residing in the
I niti-.l States sold goods to defendant, and 
combined with him in furnishing false in- 
voi' .'s pvnde tlie revenue laws of this Pro- 
v:ü " in respect of the amount of duties to he 
p;i 'I •"! lie importation of such goods:—Held, 

plaintiffs could not recover their 
vain" from defendant in this country. Mullen
v. A-. ',0.8.171.

■fury.]—Where in an action upon 
*" - r i1 promissory notes defendant proved 
tli t <!i"v had been given hv him for the priee 

Vot. Ill, i>—194—15.

of ten which had been smuggled for him by 
the plaintiff, and the jury were directed to 
find for the defendant if they believed that 
such was the consideration given, and they 
found a verdict for the plaintiff for the 
amount of only one of the notes—the court re
fused to grunt defendant a rule nisi for a 
new trial. Bcebee v. Armstrong, 11. T. G 
Vick

Where in assumpsit on hills of ex
change, and for goods sold, the defence was 
that the bills had been given for the price 
of goods bought from tin- plaintiffs in a for
eign country, and which they had assisted 
defendant in smuggling into this country, and 
some evidence was given to that effect, but the 
jury found for the plaintiffs,—the court re
fused to grant a new trial. Wallbridgi v. Fol
let t, 2 U. C. It. 280.

Knowledge of Plaintiff. |—Where, in 
an action for goods sold, t he defence to 
which was that the goods were smuggled, it 
was doubtful (the verdict being general for 
plaintiff), whether the jury understood that 
the plaintiff knew that the goods were contra
band—the court grained a new trial. Sewell 
v. Richmond, Tay. 423.

Presumption. | — Quaere, whether a for
eigner forwarding prohibited goods to a place 
in the United States so situated as to fur
nish a strong presumption that they would be 
smuggled, can maintain an action for tlie 
price of such goods. Sawyer v. Manahan, 
Tay. 315.

Set-off -False Invoices—lit fendant Par- 
tieeys Crlminis.]- Plaintiffs had been in the 
habit of selling oil to defendants, the terms 
being payment on delivery free on hoard 
at St. John’s, New Brunswick, and double 
invoices had been frequently sent to them, 
one giving the real selling price and the oilier 
leek it was not clear whether this was done 
at defendants’ request or not, hut they had 
written to the plaintiffs on one occasion, in 

iving an order, to “ send invoices as before.'’ 
n an action for the price of certain oil de

fendants endeavoured to set off the value of 
eight barrels which they had previously or
dered and (mid for but never received*. It 
appeared that when shipping this lot the 
plaintiffs’ agent wrote t<> defendants “ re
commending ” them, in order to “ lessen the 
expenses, and especially in the duty." to send 
the bill of lading to the plaintiffs' friends. It. 
and S., at Portland, with instructions to in
clude it in the bond and entry with the other 
lois sent to Messrs. J, T. ft Co., at Montreal* 
forwarding agents, to pay the duties and for
ward to them. Plaintiffs accordingly wrote to 
It. and S. to do so. and this with the other 
lots consigned to R. and S. were entered upon 
an invoice of the whole furnished by the 
plaintiffs under the selling price, and seized 
by the collector at Montreal. The jury were 
directed that, if the eight barrels were under
valued by the plaintiffs without defendants’ 
privity or consent, in order to defraud the 
customs, the defendants might set off the price 
which they had paid for them, but that if de
fendants were concerned in the fraud they 
could not :—Held, that the direction was 
right, and the evidence warranted a verdict 
for plaintiffs. Veto Brunswick Oil Works Co. 
v. Parsons, 20 U. C. R. 531.

See Tyrrell v. The Queen, fi Ex. C. R. Ifi9.
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(d) Other Cases.
Illegal Importation -Strew of \\ eath 

er.]—Under a plea of not imported in man
ner and form, &<•., to an information for the 
condemnation of goods as illegally imported, 
evidence may he given I hat they were landed 
through stress of weather. Attorney-General 
v. Stafford, Urn. 333.

Unlading before Due Entry — In-
foirr.s. | Information for the condemnation 
of certain goods. The first count charged the 
unlading of goods before due entry, contrary 
to the statute, Ate., whereby they became for
feited: Held, that it was not necessary to 
aver that the unlading was to avoid the duties, 
nor that there was no sufferance; that the 
meaning of the statute is. that no goods shall 
he unladen without entry, nor after entry, 
except at some place where an otiiter is ap
pointed. Held, also, that the entry of goods 
on invoices not the invoices of sale to the im
porter in tlie country where he purchased 
(which are not such as the law re«|tiires him 
to producei and an entry without the oath 
the law requires, is not a due entry necessary 
to give the right to unlade. Jtiyina ex rel. 
Attorney-General v. Hninskill, 8 L\ L\ It. 54tl.

4. Officers—A cl ions against.

Acting Officer—Notice of Action—Tres
pass—Forfeiture—7'ime.]—A person who, 
acting as a revenue office, or conceiving that 
he has authority so to act, seizes goods, is 
entitled to notice, without the necessity of 
proving his commission or appointment. 
Wadsworth v. Murphy, 1 U. C. It. 190.

Where the seizure was by a person not then 
authorized, hut whose act was subsequently 
adopted and sanctioned by the collector, he 
was held entitled to notice under the Customs 
Acts. Where goods are seized for what ap
pears to lie a direct violation of the revenue 
laws relating to the customs, by which they 
become forfeited, they are absolutely con
demned at the end of thirty days, if no claim 
is properly made for them, according to the 
Imperial statute i 5 Wm. l v. «•. 89. 26.;
and after such condemnation the owner can- 
no; bring trespass for any alleged illegality 
in the seizure. S. t’., 2 U. C. It. 120.

Appointment of Collector—/Removal 
from one Fort to another—Effect of, on Lia
bility of Surety.]—S«s- The (Juten v. Miller. 
20 V. C. It. 485.

Defalcations of Deputy Collector—
Liability of t'ollcetor—Itond.]—A., having 
been appointed collector id' customs, gave a 
bond to Her Majesty, conditioned for the dis
charge of his duties as collector, and to ac
count for and pay over moneys which should 
come into his hands; and having received 
written instructions that all entries were to 
be made by him, all permits were to lie granted 
and signed only by him. and payment of all 
duties to be made by him, except under cer
tain circumstances:—Held, that, having per
mitted the deputy collector rightfully to as
sume and perform duties intrusted to him 
alone, he was responsible under his bond 
for defalcations of said deputy. The (Jucen v. 
Stanton, 2 C. V. 18.

Refusal of Permit to Land Goods -
Forfeiture. |—If dutiable goods he brought by 
inland navigation to a port of entry and there 
entered, and the goods are afterwards landed 
without a permit, they are liable to seizure, 
but the vessel in which they were brought is 
not. And if the duties on dutiable goods be 
offered to a collector, and lie refuses to grant 
a permit, either on the ground that the sum 
tendered is insufficient in amount, or for any 
Other reason which may not Is- tenable, if the 
goods lie afterwards landed without a permit 
they are liable to forfeiture, and the only re
medy for the owner is by action against the 
collector for the injury which lie may suffer 
by the refusal of the permit. McKcmie v. 
Kirby, U O. S. 410.

Seizure of Goods Certificate — Finfec
tion. | Where a claim for goods seized was 
brought before the commissioners of customs, 
under 4 <ieo. IN', e. 11, and they restored the 
property to the claimant, without any trial 
or verdict passing upon the matter, hut gave 
a certificate to the officer who had seized that 
there was a probable cause of seizure, such 
certificate however not being entered of re
cord in any way :—Held, in trespass against 
the officer for the seizure, that the certiticate 
afforded him no protection, either under the 
Provincial statute 4 Geo. IV. c. 11, s. 27, or 
the Imperial statute 3 «V 4 Wm. IV. c. 5'J, s. 
72. Lewis v. Kirby, 1 U. C. It. 48<l.

---------Forfeiture — Trespass — Case.] —
Trespass cannot lie maintained against a cus
tom house officer for seizing goods as forfeited, 
upon grounds which, if they existed, would 
justify such seizure. If he was misled hy 
false information, or acted maliciously, ease 
is the proper remedy ; but no action will lie 
while the legality of the seizure is still unde
termined. Wile v. Cayley, 14 U. C. It. 285.

Seizure of Vessel — Notice of Claim— 
Condemnation—Value.] — On the 7th June 
defendant, a collector, seized the plaintiff's 
vessel for a breach of the revenue laws. The 
plaintiff petitioned the government, and on 
the 7th July received an answer from defend
ant. informing him that they had refused to 
interfere. On the 8th the plaintiff served 
a notice of claim :—Held, that tin- no
tice of claim required by s. 48 of 10 A; 11 
Viet. c. 31, to he given within one calendar 
month from the day of seizure, could not he 
waived hy ;my representation of defendant to 
the plaintiff ; (21 that no notice having been 
given within the time allowed, the vessel was 
thereby condemned; and that by the act of 
seizure the plaintiff was deprived of his right 
of property, and therefore unable to maintain 
trespass ; (31 that in this case it was not 
necessary that the value of the vessel should 
be determined by the jury. Itamc v. Car- 
berry, 10 U. C. It. 374.

-------- Fort /Regulations.]—A collector of
customs at a port of entry has no power to 
direct that all vessels and boats coming from 
a foreign country hy inland navigation, shall 
come to report at a particular place within 
the port ; and. although it is necessary that 
all goods, whether dutiable or not. shall 
remain on hoard until a permit is granted to 
land them, yet the horses and carriages of 
travellers may he landed without any permit, 
after the arrival of the vessel in which they 
have been conveyed has been reported to the 
collector ; and if the collector should seize the
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w.s„,.| us forfeited, either because the master 
did not bring his vessel to the place he had 
,l|,|„,ini.-il. or because the horses. &c., of 
ii-iixvllers were landed without a permit, such 
M'izui'e would be illegal; and although in such 
;i -, no I'lniin should be entered under the 
Imperial statute 4 & 5 Win, IN", c. 89, s. 25, 
by the owner, &<■.. of the vessel, the collector 

" ,iii,I not lie protected in an action of tres- 
; i-. for the seizure McKenzie v. Kirby, lj O. 
8. 4M.

5. Seizure of Vestel*.

Cargo Harbour — Report — Forfeiture 
Procedure.]—Where nothing has been done 

by the muster to shew an intent to defraud 
the customs, a vessel entering a port for I 
shelter, before reaching a place of safety 
ihere, has not “arrived" at such port 
within the meaning of 4»* Viet. c. Ill, s. 12,
- , io justify seizure1 of her cargo for not 
!• porting to the customs authorities. (2t 
Where false statements are maihf by the 
master regarding the character of the cargo 
,,!id purl "t destination of liis vessel, which 
V ,-ild MibjiH t him to a penaltv under s.-s. 2 
i 1 v 12, in Viet. c. Ill, they cannot be relied 
mi to support an information claiming for
feiture of the cargo for his not having made 

1,111 in writing of his arrival us required 
by v < 1 of S. 12 of the said Act. (Si That 
v 1" of It Viet. e. 11, amending ss. 111» anil 
120 of 4ii Viet. c. 10, merely provides a oro- 
• •••lure io Is- followed when the customs de
partment underlakes to deal with questions ol 
!" 1 -iiies and forfeitures, and does not divest 
ill,- frown of its right to sue for the same 

manner provided by ss. 1ml and lui 
of 4U Viet. c. 10, even where departmental 
proceedings have been commenced under the !

loue of 4 l Viet. 11. s. in. i i : 
TIi.,'. even if ss. 100 and 101 of the said Act, , 
4u Viet. <. 10. had been repealed by the later 
>tatuie. the Crown could proceed by inform- ' 
ation in rent at common law, and this right 
could not be taken away except by express 

1,l- nr necessary implication. The Queen 
\. MuvlJondl, 1 Ex. C. It. 91).

Controller’s Decision — Reference to 
1 "li t Petition of Right — Jurisdiction — 
It'iiiooi'*. | — The controller of customs hud 
made Ids decision in respect of the seizure 

■: ,1,'teiilion of the vessel under the pro- 
-i , ' of the Customs Act. confirming such 

M-iztire. The owner of the vessel, within 
the thirty days mentioned in the 181st and 
l<2nd sn tions of the Act, gave notice in writ
ing t > the controller that his decision would 
not be accepted. No reference of the matter 
' 1 ide by the controller t" the court, as
provided in s. 181, but the claimant presented 
a l nun of right, and a fiat was granted. 
'.I'l‘" fn-wii objected that the court had no 
jurisdiction to entertain the petition, and that 
the only procedure open to the claimant was 
upon a reference by the controller to the 
cour Held, that the court had jurisdiction.

1 -1 I lamages cannot be recovered against the 
fr„ vn for the wrongful act of a customs 
oil: or in seizing a vessel for a supposed in- 
''1 ' ,,f the customs law; hut the claimant
is entitled to the restitution of the vessel. 
•/nfiVn . Tlie Queen. 5 Ex. C. It. 238.

Replevin. |—A vessel seized for breach of 
the revenue laws having been replevied from

the collector, the writ of replevin was set 
aside. Scott* v. McRae, 3 1*. It. It*.

Sec McKenzie v. Kirby, (i O. S. 410, ante 
4; Dame v. Curberry, lu 1". C. It. 374. unie 4.

0. I aliic of Hoods and .1 mount of Duty.

High Wines Proof—Measurements.] — 
High wines imported into this Province were 
liable to a duty under IN Viet. <■<•. 5, 81, on 
each gallon according to the strength of proof 
by Sykes's hydrometer, and not according to 
the gallon by measurement. Lane v. Junes, 
3 ('. 1». 407.

Time for Assessing Duty -Importation, 
when Complet,.] By the time coiistiuctiou 
of the Customs Tariff Act. 1894, s. 4. as 
amended by the Tariff Act. 1805, which in 
effect directs that duty he paid upon raw 
sugar " when such goods are imported into 
Canada or taken out of warehouse for con
sumption therein,” the date at which duty 
both attaches thereto and becomes payable is 
when the goods are landed and delivered to the
importer or to his order, or when they are
taken out of warehouse, if instead of being 
delivered they have been placed in bond. 
Section 150 of the Customs Act, 188<t, which 
directs that the precise time of the importa
tion of goods shall be deemed to be the time 
when “ they came within the limits of the 
port at which they ought to be reported.” re
fers on its true construction to the port at 
which the goods are to be landed—that 
is, where the effective report is to be made. 
Such construction is required in order to place 
a consistent, rational, and probable meaning 
<m the context and other clauses of the Act. 
Canada Sugar Refining Co. v. The Queen,
118981 A. C. 735. See S. C„ 5 Ex. C. It. 
177, 27 8. C. It. 395.

Watch Cases -1 aluc—Misrepresentation 
—Costs.]—The rule for determining the value 
for duty of goods imported into Canada, pro
scribed by ss. 58 and 59 of the Customs 
Act. It. s. v. 82, is not one that can 
he universally applied. When the goods im
ported have no market value, in the usual 
and ordinary commercial acceptation of the 
term in the country of their production or 
manufacture, or where they have no such 
value for home consumption, their value for 
duty may be determined by reference to the 
fair market value for home consumption of 
like goods sold under like conditions. Vacuum 
Oil Co. v. The Queen, 2 Ex. C. It. 234. re
ferred to. (2> The goods in question were 
part of a job lot of discontinued watch 
cases, and at the time of their sale fur 
export were not being bought and sold in the 
markets of the United States. They could he 
purchased for sale or use there, but only at 
published prices, which were greater than any 
one would pay for them. The claimants 
bought the goods for export nt their fair 
value, being about half such published prices. 
They let their agent in Canada know the 
prices paid, hut withheld from him the fact 
that the purchase was made on the condition 
that the goods were to be exported. The 
agent, without intending to deceive the cus
toms appraiser, represented that the prices 
paid were those at which the goods could be 
had in the United States when purchased 
for home consumption. The representation
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was untrue. On the question of the alleged 
undervaluation the Court found for the claim
ants, hut. because.of such misrepresentation, 
without costs. Swilli v. Tin (Jute», - Ex.
v. It. 117.

Bond for Goods Seized Form of.]—■ 
Declaration on a bond from O. M. and others 
to E. \\\, collector of customs. A.-.. for and 
on behalf of her Majesty, conditioned after 
reciting the seizure of certain goods belong
ing to said O. M. and that said O. M. was 
desirous of bonding said goods until the de
cision of the government should Iw made 
thereon, that if llie seizure should not with
in thirty days he declared illegal bv the gov
ernor in council, then the obligors should pay 
to the said E. XV.. collector as aforesaid, or 
Ac., the sum of, Ac.: Held, that the bond 
was g<au| on the face of it. being taken for 
and on behalf of the Queen, and no prescribed 
form of bond having been given by the statute. 
Webster v. Macklem, 4 C. P. 200.

Carriage of Goods -Delay— Imposition 
of I hit ira—lia m ages— F vidcncc. 1 —The declar
ation charged defendants, in the first count, 
on a contract to carry certain wool from 
Cohourg to Boston within a reasonable time, 
subject to certain conditions indorsed on a 
receipt given by defendants—-amongst others, 
that defendants should not be responsible for 
damages occasioned by delays from storms, 
accidents, or unavoidable causes- -and alleging 
as a breach the neglect to carry. In the 
second count the contract was stated to lie 
to carry within a reasonable time, and that 
the wool should be imported into the States 
before the 17th March, when the reciprocity 
treaty would expire. Breach, that defendants 
dh| not su carry, by which the plaintiffs were 
disabled from importing the wool into the 
States, unless upon payment of duties. The 
wool was sent as far as Prescott, where it 
was to cross the St. Lawrence, but not hav
ing been sent over to Ogdensburg by the 17th, 
the plaintiffs gave no further instructions, 
and it remained at Prescott :—Held, that 
though, if a special contract to deliver within 
the United States by the 17th had lieen 
proved, the duty, if paid by the plaintiffs, 
might have been recovered as damages, yet 
it was their duty to enter the goods and pay 
it. and they could not hold defendants respon
sible for delay occasioned by their default. 
The witness called to prove the imposition of 
a duty in the United States after the 17th 
March, derived his knowledge only from 
printed circulars : Held, insufficient. ' Fraser 
v. Grand Trunk If. IV. Co.. 20 U. C. It. 488.

Condemnation of Goods Seized—Claim 
—Time.]—Where a collector had seized goods 
in May. 1847. and filed his information upon 
it in 1848 :—Held, that such goods might be 
taken ns condemned, if no claim should be 
made within a month after notice of the 
information published as directed by s. 58 of 
10 & 11 Viet. c. 31. Davidson v. ' Brethom,
8 U. C. R. 210.

Customs Export Bonds—Penalties—En
forcement—Law of Quebec. 1—The provisions 
of s. 8 of 8 & 0 XVm. III. c. 11, affecting 
actions upon bonds, do not apply to proceed- | 
ings by the Crown for the enforcement of a 1 
penalty for breach of a customs export bond. I

Two customs export bonds were entered into 
by warehousemen at the port of Montreal. 
P.Q. Upon breach of the conditions of the 
bonds the Crown look action to recover the 
amount of the penalties fixed by such bonds : 
-—Held, that the case must be determined by 
the law of the Province of Quebec, and that 
under that law (arts. 103tl and 1135. C. C. 
L. C. I judgment should be entered for the 
full amount of each bond. The Quci n v. I'in- 
laysun, 0 Ex. C. It. 202.

Drawback—Materials fur Ships Refusal 
of Minister Itemedg —■ Order in Couneil.] 
—By the Customs Act. 1877 (40 Viet. <•. 
101, s. 125, cl. 11. it was enacted, inter 
alia, that the governor in council might make 
regulations for granting a drawback of the 
whole or part of the duty paid on ma
terials used in Canadian manufactures. In 
1881. by an amendment made by the Act 
44 Viet. c. 11. s. 11. the governor in council 
was further empowered to make regulations 
for granting a certain specific sum in lieu of 
any such drawback. ( See also the Customs Act, 
1883. s. 230. cl. 12. and It. S. <\ c. 32. s. 24.1 
(in)). By an order of the governor-general 
in council, dated the 15th May. 1880. if was 
provided as follows: "A drawback might 
be granted and paid by the minister of cus
toms on materials used in the construction of 
ships or vessels built and registered in Can
ada. and built and exported from Canada 
under governor’s pass, for sale and registry 
in any other country since the 1st day of 
January. 1880. at the rate of 70 cents per 
registered ton on iron kneed ships or vessels 
classed for 0 years, at the rate <>f 05 cents 
per registered ton on iron kneed ships or ves
sels classed for 7 years, and at the rate of
55 cents per registered ton on all ships or ves
sels not iron kneed.” By an order in council 
of the 15th November. 1883. an addition was 
made to the rates stated “ of ten cents per 
net registered ton on said vessels when built 
and registered subsequent to July. 1803:" - 
Held, that a petition of right would not lie 
upon a refusal by the controller of customs 
to grant a drawback in any particular case. 
Semble, that the provision in an order in 
council that the drawback “ may he granted” 
should not be construed ns an imperative 
direction; it not being a case in which the 
authority given by the use of the word “ may ” 
is coupled with a legal duty to exercise such 
authority. Mutton v. The Queen 5 Ex C. 
It. 401.

Goods in Customs Warehouse . 1 ssign- 
went for Creditors.]—As to certain goods be
longing to the assignor, but lying in the cus
toms warehouse subject to duties, no change 
of possession having taken place, and no com
pliance being shewn with the formalities re
quired by the Customs Act. 10 A 11 Viet. c. 
31: -Held, that such goods did not pass by 
the assignment. The statute requiring regis
tration does not apply to such goods, as they 
are not capable of delivery, and they would 
therefore have passed if the directions of the 
Customs Act had been followed. Harris v. 
Commercial Hank of Canada, 10 U. C. R.

Liability of Goods to Duty — Tea*— 
Transit through T'nitcd States.]—The plain
tiffs made two shipments of tea from Japan 
to New York for transportation in bond to 
Canada. In one case the bills of lading were 
marked “in transit to Canada:” in the other
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tho teas appeared upon the consular invoice, 
made at the place of shipment, to be consigned 

tin- plaintiffs' brokers in New York for 
transhipment to Canada. On the arrival of 
Ilots at New York, and pending a sale 
thereof in Canada, they were allowed to be 
w,.in to a bonded warehouse ns unclaimed 
^ ah for some live or six months, and were 
linally entered at the New York customs 
house for transportation to Canada, and for
warded to Montreal. There was nothing to 
shew that the plaintiffs at any time proposed 
to make any other disposition of the teas, 
and there was nothing in what they did that 
rout ravened the laws and regulations of the 
l'ailed States or of Canada with respect to 
the transportation of the goods in bond :— 
I lei.I. a dinning the judgment in 2 Ex. C. It. 
1 2*i. that, as it clearly appeared that the 
tea was never entered for sale or consumption 
m the United States; that it was shipped 
from there within the time limited by law for 
g.-ods during transit to remain in a ware- 
i. m-e; and that no net had been done chang- 
ing its character in transit; it was therefore 
" ;va imported into Canada from a country 
'.ther than the United States but passing in 
bond through the United States,” and under 
•v lu of the Act relating to duties on customs, 
l£. S. C. c. ÜÜ, not liable to duty as goods ex
pelled front the United States to Canada. 
Uni see 52 Viet. c. 14 (D.) Carter, Alacy, 
it l’o. v. The Queen, 18 S. C. R. 700.

Lien of Crown for Unpaid Duty—As
signment for Creditors.]—On the 3rd Febru
ary. 1887. B.. a coal merchant, made an as
signment to the plaintiff for the benefit of 
i..- creditors under 48 Viet. c. 20 (O.l, and 
then- jmssed thereunder to the plaintiff a 
quantity of coal in lVs yards. By permission 
uf the customs department, 1$., on giving se
curity therefor to the Crown, had sold, before 
the assignment, certain other coal, imported 
by h m, without first paying the duty upon 

Held, that there was nothing in the 
Customs Act, K. S. C. c. 32, nor in law, giv- 
i g ill Crown the right of lien upon the coal 
a'signed to the plaintiff, for duty payable by 
B. m respect of the other coal sold by him.

That the issue of a writ of extent by the 
Cr.iun against B. on the lUth February, 1887, 
for the recovery of the duty so payable in 
respect uf such other coal would have availed 
the Cmwn nothing so far as the property as- 
sitmed to the plaintiff was concerned, for it
.....I imi have been seized under such ex-
t>" t, having previously become vested in the 

131 That the claim of the Crown for 
the duty payable by B. in respect of such 
oiler coal x\as not payable by the plaintiff 
" i ni ti„ proceeds of the property assigned 
m hit,i in preference to the claims of other 
vi.iia .i-: the principle that when the right of 
'he 1 : 1 ii and the subject come into competi- 
1 lut of the Crown is to be preferred in 
111 . has now no existence in Ontario,

■ effect of It. 8. O. 1887 c. 04 is to 
vith any distinction between debts 

e subject to the <frown and debts 
■ ft "ii subject to subject, and to place them 

; tin- same footing. Such principle,
althiii:- it has been applied to winding-up 
i; ; n' instituted under statutes in which 
' " ii,wn is not bound, and where the prop- 

- : - divested out of the Crown debtor, 
is imt applicable to estates in bankruptcy or 

' it trust for creditors. Clarkson v. 
K \ I- 'irneral for Canada, 15 O. R. 032,

Penalty—Rescue of floods Seized.]—In a 
qui tant action for penalties under the Imper
ial statute 0 tieo. IV. c. 114, for rescuing 
goods seized, which gives one-third of the 
penalty to the King, one-third to the lieuten
ant-governor, and one-third to the informer, 
the court refused to arrest judgment because 
the plaintiff claimed the penalty for himself 
and the King only, not naming the lieutenant- 
governor. An action of debt will lie on that 
statute to recover the penalty. Jones a. t. v. 
Chacc, Dra. 322.

Sale of Dutiable Goods -Liability for 
Duty—Usage of Trade.]—-Plaintiffs bought 
from defendant certain coal, shipped to de
fendant at Toronto from a foreign port, and 
then lying on board a vessel in the Welland 
Canal. A sale note was gix-en, stating only 
the quantity and price, and tlie time by which 
it was to he taken out of the vessel Held, 
that defendant was not obliged to pay the 
import duties. Held, also, that evidence was 
rightly admitted to shew the usage of tlte 
trade on sales made under such circumstances. 
Brown v. Browne. 0 U. C. R. 312.

Tariff Act—Retrospective Operation.] — 
Section 4 of the Tariff Act, 1811.1 (58 & 59 
Viet. c. 231, provided that “this Act sliall 
be held to have come into force on the 3rd 
of May in the present year, 1891." It was 
not assented to until July:—Held, that the 
goods imported into Canada on 4th May, 
1895, were subject to duty under said Act. 
The Queen v. Canada Sugar Rt fining Co.. 27 
S. C. It. 390. See S. C., 5 Ex. C. It. 177, 
11898] A. C. 731.

III. Inland Revenue.

Brewer's License.]—A brewer licensed 
as such by the government of Canada, under 
31 Viet. c. 8 (D.j, requires no license under 
the Tavern and Shop License Act of On
tario, 32 Viet. c. 32. s. 1, as amended by 
33 Viet. c. 28, for selling ale manufactured 
at his brewery. Regina v. Scott, 34 U. C. R. 
20.

Duty on Spirits—Extent of — Mon-pay
ment—Evidence.]—On an information, under 

i 27 & 28 Viet. c. 3, against defendant as a 
distiller, for the non-payment of duty on 

i spirits manufactured by him :—Held, that 
defendant was liable to pay duty upon all 
spirits manufactured by him, not merely on 

! such as had been measured and ascertained 
in the manner pointed out by the statute; for 
the obtaining the duty on all spirits manu- 

1 factured is the main object of the Act, and j the provisions for ascertaining the quantity, 
&e., are only auxiliary thereto. (2i It was 
proved by one A. that he sold, as agent for 
defendant at Montreal, between the days men
tioned In the Information, 160,008 gallons 

1 more than appeared on the credit side of de- 
| fendnnt's stock books, and on which duties 

had been paid: and a number of Invoice* of 
! these sales, which were produced, represented 
i tiie spirits t<> lie 50 over proof. Moreover, 

A. said that large quantities of spirits had 
I been consigned to him direct, and it was to 
! be gathered from the evidence that deliveries 

had been made to t he purchasers direct from 
' the conveyance by which they had been sent 

by defendant:—Held, that from this evidence, 
j unanswered in any way, the jury were war- 
1 ranted in finding against defendant for the
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duty on that quantity. also, that r.-s.
2 of s. 14 of 211 Viet. c. 3. throwing the proof 
of payment of duty on defendant, was pro
perly treated as applicable, though passed 
after the period for which duties were 
claimed: for it related only to matter of evid
ence and procedure. Held, also, that a judg
ment in defendant's favour, on a previous in
formation against him for penalties for not 
making true entries of tlie spirits taken from 
the close receiver and brought into his dis
tillery. and of the number of gallons disposed 
of hv him. between the days mentioned in this 
information, was properlv rejected ns evidence 
for him in this cause ; for there was nothing 
to connect the spirits on which duties were 
claimed here with those taken from the re
ceiver. and making true entries of the spirits 
disposed of by him would not prove payment 
of the duties. Aitorncy-Oeneral v. Unlit 
don. 20 I ('. R. 31)7.

Returns of Distillers -Inquiry—Fraud 
—vtc/ioM.j—The Inland Revenue Act. .‘11 Viet, 
c. 8, s. 44. cl. (1, provides for inquiries lieing 
instituted for any period not more than one 
year before the inquiry is commenced, for the 
purpose of testing the truth of the returns 
made by distillers to the government :—Held, 
that this did not prevent proceedings at the 
instance of the attorney-general being in
stituted afterwards, on the discovery of frauds 
having been perpetrated in making such re
turns. Utorncy-tleneral v. Walker, 25 (Jr 
233. See S. t\, 3 A. It. 196.

Seizure of Spirits Satire Manufacture 
—Permit -Reasonable and Probable t'a une.] 
■—Plaintiffs manufactured in Montreal some 
Old Tom gin. &c., which they sold and shipped 
to fJuelph. to ,T. & II.. no permit accompany
ing it. The casks were branded as if manu
factured in London. England : but the invoice, 
received by the consignees from the plaintiffs 
and handed to the officers, shewed that the 
goods came from the plaintiffs, ami described 
the plaintiffs as distillers. &c. The defend
ants. as officers of inland revenue, seized and 
detained the goods for want of a permit, but 
subsequently, upon its lieing shewn at Ottawa 
that the goods were manufactured from spirits 
which had paid duty, they, by instructions, 
offered to release the goods on payment of the 
costs of seizure :—Held, that Old Tom gin 
was spirits, within the Inland Revenue Act. 
• !1 \ iet. c. 8 fi>. ) : for the admixture of 
flavouring essences, &c., did not deprive it of 
its character, and. whether imported or nianu- 
factnred in Montreal, a permit was required. 
(*-' Ihat. under the circumstances set out 
defendants had reasonable and probable cause 
for believing the goods were being unlawfully 
removed, and for seizing them. (31 That the 
seizure being so justified, and no permit ob
tained. the refusal to deliver up except on 
payment of the costs, could not make defen
dants liable. Winning y. (Jotc, 32 V. C R

Slide and Boom Duel—Statutes—Regu
lation/).] — Inasmuch as the provisions and 
enactments relating to tolls in 31 Viet. c. 12 
are in substance and effect the same as those 
contained in c. 28 of the Consolidated Sta
tutes of Canada, under which the regulations 
relating to timber passing through the slides 
were made, in virtue of the provisions of s. 71 
of .">1 Viet. c. 12. such regulations are in effect 
to be construed as having been made under 
the Inter statute. Merchant* Hank of Panada

v. The Quten, 1 Ex. C. R. 1. Reversed by the 
Supreme Court, Cassels' I tig. 030.

Statutory Offence — Conviction — Ay. 
penl.l— Held, that an appeal would lie to the 
quarter sessions from a summary conviction, 
under the Inland Revenue Act. 31 Viet. c. 8. 
s. 130. for possessing distilling apparatus 
without having made a return thereof, for 
that such conviction was for a crime, and 
therefore not within C. S. V. C. c. 114. In rr 
Lucas and Mctilashan. 20 U. C. R. 81.

Sec Regina v. Hoardman, 30 U. C. R. 553.

---------  Conviction — Justice's Return —
Penalty.] — Section 105 of the Inland Revenue 
Act. 81 Viet. c. 8 (D.). prescribes that “the 
pecuniary penalty or forfeiture incurred for 
nny offence against the provisions of this Act. 
may be sued for and recovered before any two 
or more justices of the peace. . and any 
such penalty may. if not forthwith paid, be 
levied by distress. . . or the said justices
may in their discretion commit the offender 
to the common gaol until the penalty . . 
be paid." The plaintiff, who was tried under 
the above Act for distilling spirits without n 
license, before the defendant and three other 
justices of the peace, and was ordered to pay 
$200. sued defendant for not making a return 
thereof under R. S. (). 1877 c. 70:—Held, 
that the defendant was liable, as the adjudica
tion in question was a conviction within the 
meaning of R. S. O. 1877 c. 70, and not a 
mere order for the payment of money. May 
q. t. v. Middleton. 3 A. It. 207.

IV. Succession Duty.

Executors - Legacies—Residue.] — A tes
tator devised and bequeathed all his real and 
personal estate to his executors and trustees 
for the purpose of paying a number of pecun
iary legacies, some to personal legatees, and 
others to charitable associations, and provided 
that the residue of his estate should be divid
ed pro rntfl among the legatees :—Held, that 
it was the duty of the executors to deduct the 
succession duty payable in respect of the 
pecuniary legacies, before paying the amounts 
over to the legatees, and they had no right 
to pay such succession duty out of the residue 
left after paying the legacies in full. Ken
nedy v. Protestant Orphans' Home. 25 O. R. 
236.

Liability for — Property in InoRicr 
Province ■— Testator's Domicile — Surrogate 
Courts.]—The Judge of a surrogate court has 
jurisdiction to determine whether a particular 
estate of which probate or administration is 
sought, is liable or not to pay succession duty, 
and the amount of such duty : his decision 
being subject to appeal. Where a deceased 
Iierson bad his domicile, prior to and at the 
time of his death, in another Province, and the 
value of his property in Ontario is under 
$100,000. although his whole estate, including 
property in the Province of his domicile, ex
ceeds $100.000. and his whole estate in this 
Province is by his will devised and bequeath
ed to his wife and children, the property in 
this Province is not liable to pay succession 
duty. Re Renfrew, 29 O. R. 506.

---------  Bank Deposit Receipts — Foreign
Domicile.] — Succession duty is payable upon
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deposit receipts issued by banks in this pro- j 
• un", payable here to a person whose domicile 
was in a foreign country at the time of his 
.l. iil, l Horne y-(Ji ncral for Ontario v. Ne«c-

31 O. It. 340.

Present mid Future Interests — A«-
nui/j/.j - Win-re n testator divides up his 
estate so as to create present and future 
estates or interests, the duty under the Suc-

i,,n Duty Act. 1802, 55 Viet. c. ll (O.). is to 
h,. a^i-ssed‘on the whole estate at the time of 
lii- di'atli. including both the present and future 
, -iates or interests, but duty is only payable 
at the death or within eighteen months there- 
affr on the present estates or interests; the 
payment of duty on the future estates being 
deferred until they become estates in posses
sion or enjoyment, and the duty then payable 
is re it the duty fixed at the time of the death, 
hut that nssessed upon the value of such 
estates or interests at the time the right of 
possession or enjoyment accrues. In com
piling the duty on an annuity payable on a 
testator’s death, and of which there is present 
actual enjoyment, the duty thereon must be 
assessed on its then cash value; on a deferred 
annuity, duty is pnynhlo when the right to 
enjoy it commences. Duty is also payable on 
tin", apital producing an annuity, when it be
comes distributable as legacies or as part of i 
the final distribution of the estate. Attorncy- 
Heneral v. Cameron, 27 O. R. 380.

Capital — Final Dintrihutiow.] — 
Held, in addition to the findings reported in 
thi- case in 27 U. R. 3S0. that, under the Sue- 
cession Duty Act, 55 Viet, c. (O.), the duty 
payable on the capital was deferred until the 
final distribution thereof, which was the time 
when the moneys under the directions of flic i 
will reached the bands of the persons who 
‘•In•'iId become entitled thereto, and that the 1 
duty then payable would be on the amount 
then actually distributed, whether increased 
by accumulations, or by the rise in value of j 
i iml- nr securities, or decreased by loss, j 
Attorney Mènerai v. Cameron, 28 O. R. 571.

Tribunal for Deciding Disputes. 1— !
When the provincial treasurer and the par- i 
ties interested do not agree as to the suc
cession duty payable, the nuestion must be 
settled by the tribunal appointed hv the Art. 
namely, the surrogate registrar, with the right 
nf appeal given by the Act. The high court 
has no jurisdiction to decide the question 
tipen » case stated. The court of appeal re- | 
fused, therefore, to entertain an aptieal from , 
the judgments in 27 O. R. 380 and 28 O. R. ! 
571. Attorney-General v. Cameron. 20 A. It. | 
103. I Sec It, Itenfrète. 20 O. R. 505. ante.) |

Value of Property—Deduction of Dcbtn * 
—Coin promise of Claim by Executor*.}—For j 
the purpose of arriving at the aggregate value 
of the property of n deceased person under s.
3. s.-.s.j:, of the Succession Duty Act, R. S. j 
0 1Vi7 e. 24. debts are to be deducted. The j 
duty to he paid by the person who takes is on j 
th" value of the estate which lie takes, at the 
time of inking. Sums bonfl fide paid by ex- I 
pi iitur- for the purpose of settling claims 
n-" ! ; them as such, must he considered 
di' t- : r the purpose of administration and 
of hv . mining the amount of succession duty, 
«hero executors, erroneously and in ignor- i 
atm- *.t the existence of claims, overvalued < 
110 :iml paid succession duty for which | 
tbee-'nte would not have been liable had the I

amount of such claims been deducted there
from, they were held entitled to recover buck 
from the Crown the amount of the duty 
wrongly paid. Rota v. The Queen, 32 O. R. 
143.

REVENUE OFFICER.

See Notice of Action. I.—Revenue, II. 4.

REVISING OFFICER.

See Parliament, I. 12 (g).

REVISION OF TAXATION.

See Costs, VIII. 3—Solicitor, VI. 4(h).

REVIVAL.

See Will, VIII.

REVIVAL OF ACTIONS. JUDGMENTS, 
AND PROCEEDINGS.

Sec Scire Facias axii Revivor, IV., V., VI.

REVIVOR.

See Moktgaue. VIII. 5 (gi—Parties, I. 5— 
Scire Facias and Revivor.

REVOCATION.

Sec Arbitration and Award. VIII. 5— Li
cense. I. 2 — Principal and Agent, 
VII. — Trusts and Trustees, IV. —
Will, VIII.

REWARD.

Condition Precedent — Conviction of 
Crime.]—A reward of .$100 was offered hv de
fendants to any person giving such informa
tion ns would lead to the conviction of the 
murderer or murderers of certain persons 
therein named :—Held, that the actual convic
tion of the party accused was a condition pre
cedent to the recovery of the reward, and that 
the accused having committed suicide while in 
gaol awaiting his trial, it could not he re
covered. Fortier v. Wilaon, 11 C. P. 405.

Connty Corporations—By which Pay
able.] — The prisoner hired a horse in the 
county of York to go to Aurora and Stmiff- 
ville in that county. It was not shewn whe
ther he had been at those places, hut lie after
wards sold the horse in the county nf Water
loo, where he was arrested for stealing it, and
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convicted :—Held, Unit the award for his ap
prehension, under yd Viet. e. 48. s. 390 (t). i. 
was payable by the county of Waterloo ; ami 
u mandamus was ordered to the Judge of that 
county to sign an order upon the treasurer in 
favour of the applicant, who had apprehended 
the prisoner. Semble, that the evidence did 
not establish a theft in the county of York. 
In re Robinson, 7 P. It. 23!).

Powers of Township Corporation.] -
Township municipalities have no power to ex
pend any portiou of their funds in rewards 
for the apprehension of felons. Where, there
fore, a township corporation offered and pro
mised to pay a reward of $500 for the arrest 
and conviction of the persons guilty of a mur- 
der, it was held that such promise was not 
binding upon them. Cornwall v. Township 
of II eut A issouri, 25 C. P. 9.

RIGHT TO BEGIN.

See New Trial, XI.

RIGHT OF WAY.

See Way.

RIOT.

See Criminal Law. IX. 42 — Parliament,
I. 10.

RIPARIAN OWNERS.

See Constitutional Law, II. 21—Waters 
and Watercourses. XVII.

RIVER.

See Constitutional Law. II. 21 — Water 
and Watercourses.

ROAD ALLOWANCES.

See Mandamus, II. 4 ffl—Way. III.. IV.

ROYALTY.

See Patent for Invention. VI.

RULES OF COURT.

English Rules.]—All rules of English 
practice to date. M. T. 4 Geo. IV.. are adopt
ed in this Provinee. Doe ex dun. Burger v. 
--------- , Tay. 363.

Heading of Rules -Effect of.]— Con.
1 rule 5 provides that “ the division of these 

rules into chapters, titles, and headings is for 
convenience only and is not to affect their con- 

! struction —Held, that con. rule 1008, not
withstanding the heading “ Summary In
quiries into Fraudulent Conveyances," is not 
limited to cases of equitable interests arising 
under fraudulent conveyances, but applies to 
a case where a judgment creditor is seeking 
to make available the interest of his debtor 
under an agreement for the purchase of land. 
A reference was directed to ascertain what in
terest the debtor had in the land in question. 
Wood v. Hurl. 28 Or. 140. not followed owing 
to the change of law by coti. rule 5. Peters 
v. Stones*, 18 P. It. 286.

| See post Statutes.

New Rules -Effect on Pending Cases.]—
I A declaration tiled in M. T., 1842. hut served 
1 after T. T., when certain new rules came into 

force, must be pleaded according to those new 
rules. Clark v. White, M. T. 7 Viet. See, 

i also. Strathg v. Crooks, 1 U. C. It. 44.

Proceedings in Opposition to Rule—
Subsequent Amendment.] — Proceedings can
not lie sustained which are in direct opposi
tion to the terms of a rule of court, though 

| the terms of such rule lie not in accordance 
with the order of the court, through a mis
take of the clerk : and such proceedings can
not In- supported by a subséquent amendim-nt, 
the effect of which is not retrospective. Doe 
d. Burnham v. Simmonds, 7 U. C. It. 598.

Statutes Inconsistent with Rules —
Repeal.]—The authority to proceed by rule 
or order nisi in quashing a by-law. conferred 
by R. S. O. 1887 e. 184, s. 332, is inconsistent 
with con. rule 520. and must therefore he 
taken to he repealed: for by 51 Viet. c. 2, 
s. 4 (0.1, it is declared that all enactments 
in the revised statutes inconsistent with the 
con. rules are repealed. It is therefore not 
proper to proceed by order nisi. He I‘eck 
and Amcliashurg, 12 P. It. 004, followed. 
Ilewison v. Pembroke, ti O. It. 170. distin
guished. Re Colenutt and Township «/ r-J- 
chesttr A orth. 13 P. It. 253.

I See Regina v. Birchall, 19 O. R. 097.

See, also. Practice—Practice at Law 
before tiie Judicature Act, XIII.—Prac
tice since the Judicature Act.

SACRILEGE.

See Criminal Law. IX. 43.

RULE OF THE ROAD.

Sec Ship, V. 3 (gt.

SALE BY THE COURT.

See Infant, II. 4—Mortgage—Vendor and 
Purchaser, VIII.
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j I. Generally—What Constitutes a Sale.

I. Generally — Wiiat Constitutes a 
Sale. (5174.

II. Contract of Sale,
1. Conditional Hale,

(a) Conditions as to Payment and
Property not Passing. 6170.

(b) Conditions as to Shipping, 01 SO.
2. Description of Hoods, 0180.
3. “ Free on Hoard ”—Term of Con

tract, 0181.

4. Price and Payment, 0183.
5. Property Passing or not Passing,

(a) Construction of Contract. 0187. 
(b> Delivery and Acceptance, 0192.
(c) Separation. Appropriation, and

Weighing, 0190.
(d) Other Cases, 0201.

(5. Purchase hy Sample or Inspection,
0203.

7. Quantity and Quality, 0200.
8. Other Cases. 0210.

III. Proceedings on Contracts,

1. Actions for Hoods Sold and Deliver
ed and for Hoods Bargained 
and Sold,

(n) 11 'hen the Action will Lie, 0213. 
(bt Other Cases, 6210.

2. Actions for Son-acceptance,
fa) Damages Recoverable, 0217. 
fh) Other Cases, 0220.

3. Actions for 'Son-delivery, 
fa) Damages. 0220.
(b) Pleading, 0221. 
fc) Other Cases, 0222.

4. Parties IAablo. 0224.

IV. Rescinding Contract, 0220.

V. Statute of Frauds.

1. (ienerally — What irithin Statute,
0220.

2. Acceptance and Receipt, 0231.
3. Sole or Memorandum, 0234.
4 Part Payment. 0230.

VI. Stoppage in Transitu, 0237.

VII. Vendor’s Title. 0242.

VIII. Miscellaneous Cases, 0243.

Agreement to Manufacture — Delivery 
—Acceptance—Sample.]— Plaintiff and defen
dant agreed that on condition of the plaintiff 
delivering to defendant wheat of the same qual
ity as the sample previously shewn to defen
dant, to lie ground into flour, defendant would 
manufacture the said wheat into flour, and 
for every four bushels and forty pounds of 
wheat of the quality and according to the 

1 sample received, he would deliver one barrel 
of flour which should pass inspection as super- 
line at Montreal :—Held, not a contract for 
sale of the wheat, but an agreement to manu
facture into flour for the plaintiff the identical 
wheat delivered : that it was a condition 
precedent, on the plaintiff's part, that the 
wheat delivered should be of the same quality 
as the sample : that an acceptance of the 
wheat by defendant, and his manufacturing it 
into flour, did not cause the rules prevailing 

| between vendor and vendee to apply with 
i equal force in this case as in the case of an 

absolute sale, to conclude the defendant from 
afterwards disputing the correspondence of the 
wheat delivered with the sample. Stephenson 
v. lia une y, 2 C. P. 196.

| Delivery as Payment of Debt—Oral 
Transfer.]—A. makes an agreement with B. 
to work a mill on shares—A., who owned the 
mill, to have two-thirds, and B., who worked 

! it, one-third of the toll. After some years 
B. is taken dangerously ill, and about an 
hour before his death sends for A. and tells 
him (having first requested those about him 
to leave the room) that there are about 300 
bushels of toll wheat in the mill undivided, 
100 of which under the agreement would lie 

1 his, B.’s ; that, as he, B., owed him. A., for 
money lent, lie begged he would accept this 
KM) bushels, and also a promissory note which 

! lie sent for and handed him. Witnesses who 
overheard part of the conversation swore to 
the 100 bushels, and the note being given by 
B„ not as a gift, but, as they heard B. say,

I in payment of a debt :—Held, in trover by 
B.’s administratrix to recover from A. the 
wheat and note, that upon these facts the 
imention of delivery as upon a donatio mor
tis causft did not arise, the transaction being 
nothing more than an ordinary sale, for a 
valuable consideration : and that, if it had, 
the wheat being already in A.’s own mill, no 
further delivery could be required. Held, also, 
that the agreement being personal between 
A. and B.. and B.. the intestate, having no 
term in the mill, his administratrix had no 
right of possession and could not support the 
action. Ralph v. Link, 5 U. C. H. 145.

Fntnre Delivery — Bought and Sold 
, Votes. 1—Bought and sold notes for goods to 

be delivered may be treated ns an actual sale, 
though the one party has not at the time a 
specific lot of the article in his possession, 
and actually set apart for the particular ven
dee. Brunskill v. Chumascro, f> U. C. R. 
474.

Receipt for Goods —Const met ion.]— 
The plaintiff, a farmer, on leaving wheat with 
defendants, who were millers, took the fol
lowing receipt signed by them :—“ Received 
from W. I. in store 29(1 hush., 5 lbs., No. 2 
Treadwell wheat, fire accepted : price to lie 
set on or before 1st August next.” It was 

j proved that the word “ accepted ” was intend
ed for “ excepted —that the wheat was
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pieced in n separate bin. nn<l kepi npnrt from 
defendants’ whont : nnrl thnt nothing further 
ocrnrred between tin» parties until tin» 28th 
August, when it. with the mill, was destroyed 
l»v lire : Held, that tlu» agreement did not by 
itself import a sale: that there was nothing 
In the evidence to shew that a sale was in
tended : and that the plaintiff, therefore, maid 
not recover. Isaac v. Andrews, 28 C. I*. 40.

Right of Repurchase -Time fur Pay
ment.]—Plaintiff and defendant made the fol
lowing agreement: “I. S. (the defendant!, 
give .$20 to M. (the plaintiff! for the volt 
which I have in possession, hut I promise to 
give back the colt to M. if lie will pay the 
same sum. with 12 per cent, interest, on or 
before the 1st May. 180ft. If not paid, the colt 
will he the property of 8. : then he can do with 
it ns lie likes, or keep it for himself." The 
plaintiff paid defendant .$15. lint failed to 
pay the balance, and in September. 1807. de
fendant sold the colt: whereupon the plaintiff 
brought trover:—Held, that the transaction 
was in effect a sale with right of repurchase, 
not a mortgage: and that the plaintiff not 
having paid the money by the day. his right 
was gone. The defendant, therefore, was held 
not liable in trover: and the plaintiff was 
allowed to recover the .$10 paid by him. ns 
money had and received. Moure v. Sibbald, 
29 l\ C. It. 487.

Timber Agreement to Manufacture into 
Lumber—Possession.]—K. It. made nil agree
ment with T. for the purchase of the output 
of his sawmill «luring the season of 389ft. a 
memorandum being executed Iwtween them j 
to the effect that T. sohl and K. It. purchased 
all the lumber thnt he should saw at his mill 
during the season, delivered at Hadloxv wharf, 
at Levis : that tin» purchasers shoulil have the 
right to refuse all lumh«»r rejected by their 
culler: that the lumber delivered, culled, and 
piled on the wharf should be paid for at prices 
stated ; that the seller should pay the pur
chasers .$1.fi0 per hundred deals. Quebec 
standard, to meet the cost of unloading cars, 
classification, and piling on the wharf : that 
the seller should manufacture the lumber 
according to specifications furnished by the 
purchasers : that the purchasers should 
make payments in cash once a month for the 
lumber delivered, less two and a half per 
cent. : thnt the purchasers should advance 
money upon the sale of the lumber on condition 
thnt the seller should, at the option of the 
purchasers, furnish collateral security on his 
projierty. including the mill and machinery 
belonging to him. and obtain a promissory 
note from his wife for the amount of each 
callage. ilie advance being made on the cul
ler's certificates, shewing receipts of logs not 
exceeding .$2T> per hundred logs of fourteen 
inches standard : thnt all logs paid for by the 
purchasers should he stamped with their name; 
and that all advances should bear interest at 
the rate of 7 per cent. Before the river drive 
comnienceil. the logs were culled and received 
on behalf of the purchasers, and stamp«-d with 
their usual mark, and they paid for them a 
total sum averaging $32.33 per hundred. Some 
of the logs also bore the seller's mark, and a 
small quantity, which were buried in snow 
and ice. were not stamped, hut were received 
on behalf of the purchasers along with the 
others. The logs were then allowed to re
main in the actual possession of the seller. 
During the season a writ of execution issued 
against the seller under which all movable

property in his possession was seized, includ
ing a quantity of the logs in question, lying 
along the river drive and at the mill, and also 
a quantity of lumber into which part of the 
logs in question had lieen manufactured, at 
the seller's mill:—Held, that tin- contract so 
made between the parties constituted a sale 
of the logs. and. as a necessary «•onsequence. 
of the deals and bonrils into which part of 
them had lieen manufactured. Aim gw Dupuis, 
28 .8. C. It. 388.

Transfer of Bill of Lading -Pledgee- 
Warranty—Failure of Consideration.] -The 
plaintiffs sued a bank to recover the price 
paid the hank for certain goods which, owing 
to a customs seizure and forfeiture, the plain
tiffs never received. The bank were never in 
actual possession of the goods, but a hill of 
lading was Indorsed to them as a security for 
advances, ami this hill of lading was indorsed 
and delivered by the bank directly to the 
plaintiffs. The jury found that it was the 
bank who sold the goods to the plaintiffs; 
that they professed to sell with a good title; 
that they hail not a good title: and 
that the plaintiffs could not by any dili- 
gence have obtained the good*: -Held, that 
upon these findings and the evidence, and hav
ing r«*gard to the provisions of the Rank .Act. 
R. 8. 0. c. 120. the transaction must he 
regarded as a sale by the hank as pledgees 
with the concurrence of the pledgor, and not 
as a mere transfer of the interest of the hank 
under the bill of lading: and that the plain
tiffs were entitled to recover the price as upon 
an implied warranty of title and a failure of 
consideration. Morle.v v. Attenborough. 8 Ex. 
500. commented on and distinguished. Peucheu 
v. Imperial Hank, 20 O. It. 325.

See Whelan v. Couch, Couch v. Whdan, 
2ft Hr. 74.

II. Contbact or Sale.

1. Conditional Sale.

fa) Conditions as to Paument and Property 
not Passing.

Default—Demand of Possession—Conver
sion by Landlord.] —1The plaintiffs sold to V. 
& Co. certain wheels, &c., to he used in their 
manufactory, under a written agreement, 
whereby it was stipulated thnt the right and 
property to the goods should not pass to them 
until the whole price thereof was paid, the 
right of possession merely passing : such right 
to bo forfeited and the plaintiffs to be at lib
erty to resume possession in case of default 
in the payments being made, or in case of 
seizure for rent. &c., or upon any attempt by 
1*. A: Co. to sell or dispose thereof without 
the consent of the plaintiffs, it being ex
pressly declared that the sale was conditional 
only, and punctual payment of the instalments 
being essential to its existence. V. & Co. 
placed the machinery in the flume belonging 
to their factory, which was held by them un
der a lease from II. & Co., and subsequently 
the sheriff having seized other chattels belong
ing to IT. & Co., they surrendered the pos
session of the premises and delivered the key 
thereof to II. & Co. Default having been made 
by U. & Co., the plaintiffs demanded the 
wheels of II. & Co., which demand II. & Co. 
refused to comply with, assigning as a reason 
that they had not possession thereof, and in
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following month the wheels were sold un- 
,i. i- |,|nhci'dings to enforce payment of the 

, i vtiiiii mechanics : -lleld. aflirilling 
judgment in 8 O. It. 405, that the plaintiffs 

. i" entitled to recover the value of the
..... |,' Joseph Hall Manufacturing Co. v.
ll'Klitt, 11 A. It. 749.

-------- Replevin.]—By an agreement signed
!,, defendant lie acknowledged the receipt from 
plaintiffs on hire at $0 per month of a piano, 
vallied at $300. which he was to pay the plain- 
: iff» if it were destroyed or not returned to | 
tlieni on demand in good order, &c. It was | 
agreed that defendant might purchase it for I 
this sum liy two payments of $150 each on ; 
tin- 1st of July and November respectively, !

: payment of the whole purchase 
m.iiiey i' was to remain plaintiffs’ property j 
mi hire hv defendant, and on default in the I 
|.aii. ;uaI payment of any instalment of such 
purchase money, or of the monthly rental. | 
plaintiffs might resume possession, although 
there might have been a part payment of the 
purchase money or a note or notes given 
M i. for. the agreement for sale being con- | 
•titioiinl and punctual payment being essential j 
to ii ; hut, if so assumed by plaintiffs and I 
returned in good order, any sum received on 
account of purchase money beyond the amount ! 
due for rent and expenses incurred was to be i 
repaid. Defendant gave two notes for $150 i 
each, payable at the dates mentioned in the | 
agreement, a ml shortly after the maturity of i 
the first note paid $50 on account of it : and I 
subsequently, on being pressed by the plain
tiffs he gave them a mortgage on some lands, i 
which the plaintiffs received as collateral se- 
. urity for the amount then due. reserving their 
right- under the agreement. The piano re- 
liuin'-d with the defendant over two years, 

"thing lieing paid on the mortgage or any 
further sum on account of the notes or for 
mu. I tefendant swore that he bad bought I 
• ; h o before he signed the agreement:—
Held, that under the agreement the property | 

c piano remained in the plaintiffs until j 
the payment of the amount fixed as the pur
chase money : that there was nothing in the ! 
1 to shew any contrary intention : and ;
that default having been made, the plaintiffs 
might replevv. Mason v. Johnson, 27 C. P. 
208.

- Resuming Possession — Force.]— 
Where machinery was sold upon the terms ex- 
pfe-Tii in a hire receipt that “ the title of 
and right to the possession of the above men- i 
tloned property, wherever it may be, shall re
gain 1 • 'ted in the said vendor and subject to 
his order until paid for in full:”—Held, that 
the vendor or his assigns had the legal right 

money Beta* in nrrenr and un- 
pnidi to enter upon the premises where the 
property was. in order to resume actual pos- 
—c"i"u of the machinery, giving notice and 

care In so doing, but that it would 
he illegal for him to take possession by force, 
at ! hi injunction might properly issue to | 

tfl of force nu behalf of the vendor, i 
but only on the terms that the assignee of the 
'"icb'c he likewise enjoined from using force ' 

>'• 'i~tiug the vendor. Before taking pos- I 
s("i' h nf the machinery the vendor was or- I 
(1- ini : vive such security as is usual in re- I 
plpviii Trailers Bank of Canada v. Br.acn I 
Slanuf n iuri„g Co.. 18 O. R. 430.

R-«inning Possession—Incorporation 
inti, Freehold,] — See Lainé v. Bêland, 26
s < U. 119.
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--------- .Seizure — Ri sale—Action for De
ficiency.]—After default in payment by the 
purchaser of a machine under an agreement 
whereby the property was not to pass until 
payment in full, with a provision that on de
fault the whole price should fall due. and that 
the vendors should lie at liberty to resume pos
session, nothing being said as to resale, the 
vendors seized the machine and resold it. and, 
after crediting tin* proceeds, brought this ac
tion to recover the balance of the original 
price :—Held, that by the resale the original 
agreement had been put an end to. and that 
the plaintiffs had no right of action. Sawyer 
v. Pringle. 20 (). It. 111. 18 A. It. 218.

---------  Seizure — Resale — Judgment —
Claim for Deficiency.]—The defendants pur
chase,! machinery from a company under a 
conditional contract of sale, in writing, pro
viding that the property should remain in the 
company until payment of the price in full, 
with the right to resume possession and resell 
on non-payment, but without any provision 
that in such latter event the purchase money 
was to be applied pro tan to. and the defend
ants remain liable for any balance. On de
fault, after certain payments had been made, 
the company obtained judgment on notes 
which hud IHs'ii given for the purchase money, 
and subsequently seized and sold the machin
ery, and, applying the proceeds, sought and 
were allowed to prove a claim in the master’s 
office for the balance due on the judgment:— 
Held, that the whole matter was examinable 
in the master’s office, although judgment had 
been recovered, and, ns consideration for the 
judgment had disappeared by the intentional 
act of the company in taking possession and 
selling, the claim should have been disallowed. 
Sawyer v. Pringle, 18 A. It. 218. followed. 
Arnold v. Planter, Wahrous Engine Works 
Co.’s Claim. 22 O. It. 008.

Effect of Condition—Price—Damages.] 
—On the 7th September. 1875. the plaintiff 
orally agreed with the defendant to sell to 
him a cab, horses. &c., for $1,900—$500 in 
cash, and the balance in four notes at three, 
six. nine, and twelve months : the defendant 
also to give a chattel mortgage on the prop
erty as security f<>r the payment of the notes, 
and the plaintiff undertaking not to put an
other cab on the route, &e. For the $500 the 
defendant gave his note, which stated that it 
was given in part payment of the property, 
and was to be paid before the 11th instant. 
The goods were not delivered to the defendant, 
but remained with the plaintiff, who continued 
to use them as before. Defendant stated that 
there never was any concluded bargain be
tween them, but that the agreement was en
tered into and the note given merely condi
tionally on the defendant being able after
wards to carry it out : but in a written notice 
served by defendant on plaintiff, repudiating 
the contract, this ground was not stated, but 
only that the contract had been obtained by 
fraud. &<•. The plaintiff also stated that the 
intention of the parties was that the property 
was to pass to defendant, but to remain in 
plaintiff's possession until the terms of the 
agreement were fulfilled :—Held, that the ef
fect of the evidence was. that the property 
was not to pass until the agreement was ful
filled : that the plaintiff therefore could not 
rlnim the full purchase money, nor could he 
recover on the note, for, being part of the ex
ecutory contract, as between the parties, it 
fell with the contract. Held, however, that
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there xviis a concluded Imvgaln between the 
parties, and that the plaintiff was tlierefore 
entitled to the damages. $201 ». which had been 
assi*s*ed for 11s breach. Gleason v. lintipp. 2dc. v. m3.

Loss of Goods by Fire Liahilit//. | — 
The plaintiffs sold and delivered certain ma
chinery to the defendant, receiving part of the 
price in cash and part in notes, and by the 
<•011 tract of sale it was provided that no prop
erty in the machinery should pass to the de
fendant until it was paid for. The machinery 
was destroyed by lire before the notes were 
paid. In an action on one of the notes :— 
Held, that the defendant had the possession 
and use of the machinery and an interest in 
it: that there was not a total failure of con
sideration for the note or a partial failure 
which was ascertained ; and that the plaintiffs 
were entitled to recover, (lotdie and McCul
loch Co. v. limiter. 31 O. It. 2S4.

Manufactured Article Vendor'» Lien
Conditional Sale» lot.] The li-ai of an un

paid vendor of a manufactured article «is not 
nx-alidated if. without his direction or con

nivance. the purchaser paints out or obliter
ates the name and address of the vendor, which 
were, pursuant to the Conditional Sales Act, 
61 Viet. c. It* tO.). properly marked on the 
article at the time of the conditional sale. 
Semble, that an instrument in the form of a 
promissory note with conditions thereunder 
written is an instrument evidencing a condi
tional sale within the first and sixth sections 
of that Act. Wettlaufer \. Scott, 20 A. It.

Transfer of Rights under Hire Re
ceipts. I The purchaser of a piano under n 
hire receipt (by which the property was to 
pass to him only on completion of certain 
payments on account), before lie had paid 
the required sum agreed with his wife that 
she should purchase his interest and pay the 
balance due the vendors. There was no bill 
of sale registered nor such change of posses
sion ns is required by the Hills of Sale and
Chattel Mortgage Act, it. s. O. 1897 c. 1 i< :
Held, that the transaction was invalid ns 
against execution creditors under s. 87 of that 
Act. and was not within s. 41. s.-s. 4. which 
is intended to except only conditional sales of 
chattels within K. S. O. e. 14!». which this 
was not. Held, however, that the wife was 
entitled to be subrogated to the rights of the 
vendors of the piano to the extent of the 
payments made by her. Eby v. McTovish, 32
O. It. 187.

Validity of Condition. | A suspensive 
condition in an agreement for the sale of mov
ables. xvhereby, until the xvhole of the price 
shall have been paid, the property in the thing 
sold is reserved to the vendor, is a valid condi
tion. Hnni/ur It'llorhelaya v. Watrrotl» En
gine Works Co.. 27 S. (\ It. 400.

Vendor’s Lien—“Interest ” ta Goods— 
Distress.] An agreement upon the sale <>f 
certain machinery and other goods contained 
a provision that until the balance of the pur
chase money should be fully paid, the vendor 
should lmx'e a vendor’s lien on the goods for 
sucli balance, and that no actual delivery of 
such property should be made, nor should 
possession be parted with, until such balance 
and interest should be fully paid. After the 
sale the vendee took possession of the goods, 
and sulwvqueutly, on the 1st April, 1S1H», xvith

the assent of the vendor, who surrendered a 
former lease, the defendants leased to the ven
dee the premises upon which the goods were 
situated. Afterwards, and while the balance 
of tlie purchase money xvas still unpaid, the 
defendants distrained for rent upon the goods 
in question :—Held, that the stipulation in the 
agreement for a vendor’s lien was inappropri
ate and inconsistent and must lie read out as 
mere surplusage ; and, so reading the agree
ment, the transaction was one of conditional 
sale. and. under Ô7 Viet. e. 43 (O.t, only the 
interest of the tenant in the goods could he 
distrained on. Carroll v. Heard. 27 O. It. 34!).

See Mason v. Dickie, 2 A. It. 2!»1 : Xord- 
hciiner v. Uobinsoa. 2 A. It. 3<»0 : Thomas v, 
Inylis, 7 < ». It. «"SN : I'ryi v. Milligan. Ill O. 
It. .‘il»!I ; IHsclicr v. Canada Permanent !.. and 
X Co.. 18 O. It. 273.

(b) Conditions us to Shipping.

Arrival of Goods.)- -A contract for the 
sale of goods “to arrive” does not constitute 
a conditional contract rendering the vendor 
liable only on the condition of the arrival of 
the goods, except perhaps where the goods are 
either in transit in a named vessel or about 
to be shipped at a named port in some par
ticular manner. In the case of a sale of iron 
to be made in Scotland :—Held, upon the evi
dence. that the sale xvas absolute, and not 
subject to any condition as to the arrival of 
the goods. l-lcury v. Copeland, 40 V. C. It. 
30.

Name of Consignee -Materiality.]- -The 
plaintiff purchased a quantity of lnnuis from 
1 lie defendant, to be consigned to plaintiff's 
firm at Buffalo, which condition plaintiff stat
ed he inserted in the contract “ to help our 
business, . . . and to help build the firm
up," the firm being a new one. Defendant 
disregarded this condition and shipped the 
lambs to another name, and plaintiff refused 
to accept delivery. In an action for the de
posit paid at the time of the contract and for 
damages :—Held, that the term of the bargain
as 10 the matter of consignment was .1 ma
terial part of it: material to the plaintiff, as 
the defendant knew well ; and. following Bowes 
v. Slinnd, 2 App. Cas. 4"si. that the plaintiff
must succeed. Norrington v. Wright, 115 0.
S. R. 188. specially referred to. l/e/.mi 
v. Drotcn, 13 O. R. 313. HI A. R. 10rt.

2. Description of Goods.
Construction of Contract Tender.]—

The plaintiff sued defendant for two cultiva»
tors xvith xvheeia, upon the following contract, 
signed bv defendant : " Good to B. Ilnrpell
I plaintiff) for two cultivators, and Rolit. 
lioakoy's note for .$227 to him or hearer when 
called for. Value received —Held, that de
fendant had satisfied the obligation of his con
tract by tendering to plaintiff txvo cultivators 
xv it bout wheels, and Hint under the contract 
the plaintiff xvas not entitled to recover any 
other description of cultix'ntors than that ten
dered. Harpell v. Collard. 0 L. J. 212.

Order for Goods — Understanding of 
Technical Term.]—The plaintiffs, who "'ere
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11 1 Vicrborough, sont an order to de* I

- i Toronto, for $9 worth "of stone 
-m ii os potters use.” Defendants ans- j

lodging ill'1 receipt of the money, i 
■ I i. li xv have placed to your credit for 

The order was entered in the order I 
i i, ,» fur stone, but defendants' manager 

■ ■ni. mid wrote ground Hint, thinking 
lie what was meant, though lie said 

- well have sent Cornish stone. 
i h. .• shewed that spar or feld spar

i • nine used in the I oiled States 
sa me purposes f..r whieh stone or 

i . .lone is used in England. The flint 
• • i in a barrel, which the defendants 

.ml \\ I- marked flint, and the railway receipt 
to ihem was for "one barrel flint." The sta- 

-i r at Peterborough entered it from 
the wav hill ns one barrel fluid. The plain- ! 

• vd that the barrel was not marked 
a t ” that the railway notice described it 

ilui they received and used it assura- j 
1 stone as ordered, there being no- | 

. ;n lie appearance to distinguish it. and | 
I' mg before got stone from the defend

ant- Being thus used instead of stone, it de- 
.ii 'I the plaintiffs' ware, and for this the j

-m d. The jury were directed that 
; hints were liable if the order sent by tin;

- should have been understood by de
nts is .in order for Cornwall stone, and

ni ill's were justified in believing that 
t!i" ; le sent was, and did not know that 

such atone: but that, if defendants 
n.stifled in sending ground Hint on the 

order received, they would not be liable ; and 
tnl fur the plaintiffs $150:—Held, that 

ti." ■ lion was right ; and that it was not 1 
a i i-o in which the parties' minds were not 

that no agreement had been made, i
II ■ Lyman, 88 u. R. 196.

Xortheu Manufacturing Co. v. Saun- | 
•I-' 1 O. It. 475.

un Hoard”—Term of Contract.
Damage to Goods while Awaiting

Shipment - Liability—Interference.]—On 
i’1! dune 1852. plaintiff bought from de- 

through their agent. 1,100 barrels of 
I' r. i d received a sale note ns follows :— I 

June I'll. 1862. Messrs. 0. W.
" I 'i' this day sold for your account
1 Inn li.irrels of flour at the Humber, gunr-

' inspect IIS No. 1 superfine in Mon- 
l‘. -I'.n. or New York, deliverable free 

1 in good order and condition at 10s.
•i.l r barrel.*' Having made the purchase,
'■ to G., with whom the flour was |

Milton Mills, on the river Humber. ; 
sitliiivt to defendants’ order, saying that ho ex- 

; the steamer Marion would he at the ; 
II 1 i in the morning, and that he proposed j
2 M'i'tg this flour on board of her. On the
" i .lime he wrote again to G.. saying that the ! 

r would he ready to commence loading i 
'' i'urning of the 7th. and desiring him , 

accordingly. On the 7th defend- 
" ’daintiff their written order upon G.

■' ' the flour to plaintiff or order, and j 
' tiff transmitted that order to G. with , 

direction*» to ship the flour on the Marion, con- ! 
tu certain tiersons in Boston, defend- j 

shipping chargés. The flour was 
; U the Oth, but when G. received the | 

p!:iii.t;tT‘- notice he had immediately sent it j 
.'"ti ti" river to he ready for the steamer : | 

while iting there in the scow there was I

much rain, and when the flour reached Boston 
it was found to be injured. The jury found 
that the plaintiff was entitled to £02 damages, 
of which £50 was occasioned by wet while in 
G/a warehouse, and £12 while in the scow 
Held, upon the evidence, that the plaintiff's 
conduct was not such an interference as to 
take the flour out of the hands of defendants, 
or their agent, from the time of leaving de
fendants' mills, and to relieve them from lia
bility for damage received while in the scow 
waiting for the steamer in whieh it was to lie 
shipped. Wilinot v. W adsworth, 10 U. C. R.

Effect anil Meaning of Words, j -Sen
Coleman v. McDcrmot. 5 ('. 1\ 303. 1 E & 
A. 445.

-----—■ Time for Payment.]—Case for not
accepting flour. The witnesses on the trial 
were agreed in the opinion that the words 
“ free on board” included the shipment and 
all port and harbour charges, such as canal 
dues, wharfage. See. :—Held, that the defend
ant had a right before paying to see the flour 
free on board. (Jcorge v. Class. 14 V. C. 11.

Held, reversing the judgment in 20 IT. C. It. 
108. that upon a contract for the sale of 1<».- 
000 bushels of oats, "at 40 cents per 34 lbs., 
free on hoard at Kingston." the purchaser was 
not hound to pay or tender the price before 
requiring the seller to put the oats on board. 
Clark v. Hose, 29 U. C. It. 302.

Providing Means of Transportation
— Uuty of Huyer- -Vsagc.]—Plaintiff, through 
his agent at Seafortli, early in September of
fered defendant 94c. a bushel for his wheat 
f. o. h. at Clinton, where defendant lived, a 
station on the same line of railway as Sea
fortli. This was not then accepted, and on 
the 9th September defendant offered to take 
that price, hut the plaintiff did not then want 
the wheat. < hi tin* 11th September plaintiff 
telegraphed defendant : " Will take your wheat 
at 94 cents, f. o. Ii. Answer." On the same 
day defendant answered. " Will accept your 
offer 94. Send directions about shipping — 
Held, that under such a contract it was the 
duty of the buyer to provide the cars : that 
the defendant in this case not having done so 
within n reasonable time could not recover for 
the non-delivery of the wheat: and that there 
was no evidence of it usage or custom to the 
contrary, even if such usage could lie received 
to vary the contract. Semble, that the ex
planation of the alleged usage was that the 
sellers, in providing cars at Clinton under such 
contracts, were acting as agents for tin- buy
ers. Marshall y. Jamieson. 42 V. C. K. 115.

Warehouse Charges while Awaiting 
Shipment—Liability. |— One K„ in Febru
ary, sold to defendant certain flour to be de- 
liered in May following, f. o. b. (meaning free 
on hoard the vessels which were to take it 
from Hamilton.) The flour was delivered in 
May. but defendant had no vessels then ready, 
and E. stored it with plaintiff, subject to de
fendant’s orders, paying all charges on it up 
to the end of May :—Held, that defendant was 
liable to the plaintiff for subsequent warehouse 
charges up to the time of shipment. Howland 
v. Drown, 13 U. C. R. 199.

See Butters v. Stanley, 21 C. P. 402.
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4. Price <nid l’a y incut.

(As to manner of payment, see Payment.)

Absence of Agreement as to Price —
Time nf Paiimcnt. \—When there is no actual 
agreement as to price or time for payment, 
the law will supply the iWiciency by import 
in g into the bargain a promise by the buyer 
to pay a reasonable price, ami by implying, in 
the absence of evidence to the contrary, that 
payment should be made on delivery. Christie 
v. Harnett, JO O. It. «MW».

Acknowledgment of Value Received. |
Held, upon an agreement by II. to pay to 

T. or liearer. pine saw-logs, &<•„ “ for value re
ceived." tie., that the logs must lie considered 
as paid for, and that II. could not recover 
from T. the value of the logs in an action of 
debt upon the common counts for gooils sold 
and delivered, Hiffcrnan v. Thompson, 0 V. 
• i: SOT.

Ascertainment of Price — Itefcn nn — 
Evidence to Explain Writ inti. |— The plaintiff 
bought the ollice and plant of a newspaper, 
gave a chattel mortgage thereon to W., and 
placed P. in charge. The defendants made 
advances to P. for the purpose of carrying on 
the buaineM. W. sold the property by auc
tion for the amount of the mortgage debt to 
tlie defendants, who, supposing that P. was 
the owner, wished to secure themselves for 
the advances made to him. The defetnlants 
then agreed to sell the property to the plain
tiff: but a dispute arose as to I In- price, and 
this action was brought to obtain specific per
formance of tin» agreement. There was 
written evidence of the agreement in a docu
ment signed by the defendant Moore, part of 
which was as follows : "Price of this office 
to be what it lias cost Mr. Horton (the otlu*r 
defendant I and myself." Specific perform
ance was decreed by consent, and it was re
ferred to a master to take the accounts, and 
to report what was the true agreement be
tween the parties Held, that the defendants 
had the right to shew before the master what 
they meant by the reference to the cost of the 
office as fixing the price; and that, upon the 
evidence, tin* true agreement between the par
ties was, that the price was to he the amount 
paid to W. plus the advances to P. Hughes 
v. Moore, 11 A. It. 509.

------------- Valuators — Uias — Aeccptanec.]
—It.v the terms of a written agreement 
for the sale of goods by the plaintiff to the 
defendant. the price was to be ascertained by 
three indifferent valuators, one to he appointed 
by the plaintiff, one by defendant, and a third 
bv the two so chosen : and in a ense of breach 
of the agreement, the sum of .<200 was to 
be recoverable as liquidated damages. The 
valuators appointed by the parties were not 
indifferent, one being defendant’s son, the 
other the plaintiff's brother-in-law. but they 
wen* accepted by the parties as unobjection
able. and a valuation was made. The vendor 
Kimd the purchaser to recover the $200. for 
breach of the agreement in not appointing an 
indifferent valuator; — Held, that having 
accepted the valuator so appointed as unobjec
tionable, hi* could not recover. Pluck v 
Mottashal, 28 V. P. 259.

--------- Weighing—Conduct.] — The plain
tiff-. carrying on business at Hamilton, sold a 
certain number of chests of tea. through a

broker at Toronto, to the defendants, who 
were merchants at the latter place. Before 
shipping the goods, the plaintiffs ascertained 
the net weight of the tea. after deducting the 
weight of tiie chests, by a mode in general 
use in the trade, and sent an invoice charging 
defendants with the numlicr of pounds so as
certained. Some days after the receipt of the 
goods, the defendants wrote to the plaintiffs 
refusing to remit their notes for the amount 
charged, on the ground that the taring was in
correct. and added. " if you wish, we will have 
more of them ta red, or you can send down 
yourselves, when I will settle." One of the 
plaintiff's thereupon came down to Toronto, 
and the goods were re-tared at defendants’ 
warehouse, in the presence of the broker and 
the defendants' agent, when it was ascertained 
that tlie defendants were chargeable with 
pounds more than tlie plaintiffs had claimed. 
The defendants then sent their notes for the 
amount charged in tlie original invoice, and 
refused to pay for the additional 95 pounds: 
—Held, that the defendants had bound them
selves by their letter and conduct to abide by 
tin* result of the re-taring at Toronto, anil 
were liable for tlie additional weight so ascer
tained. Urotcn v. Shaw, 1 A. It. 29.'!.

Cash Payment — Amount of—Construc
tion of H'n/inye.j-—The declaration charged 
that defendants sold and plaintiff bought 
14,000 bushels of barley at a certain price, to 
be delivered to plaintiff, when called for. on 
board a certain vessel, to be paid for on 
getting a receipt; that plaintiff then paid de
fendants $200 on account, and called for de
livery.—assigning, as a breach, the non deli
very. The evidence of the contract consisted 
of a writing purporting to be a receipt, dated 
29th September, 1808, signed by defendants, 
for $200, which was therein stated to have 
been paid " as part margin " on a cargo of 
barley -old by defendants to plaintiff, to lie 
delivered when called for, and to Is* paid for 
on getting the receipt of the captain of the 
vessel ; and also another writing signed by 
both parties at the same time, but before the 
receipt was signed, and of the same date, and 
being a memorandum of the sale of the barley 
in question, from wffiich it appeared that the 
barley was to be delivered on the following 
Thursday, that the " margin ” to be paid was 
$1,000, and that tlie residue ($.8001 was to 
be paid by plaintiff on the same day that the 
$200 was paid :—Held, that the two writings 
must be read as incorporated the one with 
the other, and that the true contract was to 
be deduced from reading both together; that 
the jury should have been so directed : and 
that the plaintiff, having failed to pay the 
$800, balance of margin, on the day named, 
could not recover under the above count. 
Held, also, that there was no substantial vari
ance, for that, reading the two together, the 
words, " to be delivered wlien called for," as 
contained in tlie second writing, might well 
mean within the lime that had just been fixed 
by the first. Quiere, as to the right of the 
plaintiff to recover back the $200 paid. Thig
pen v. Ilgland. 19 V. 1’. 410.

Credit—Terms—Preach—Set-off.]—By an 
auctioneer's conditions of sale purchasers ex
ceeding £90 were to have " six months' credit, 
giving approved indorsed notes:"—Held, that 
a purchaser of over £30 was a purchaser un
conditionally on credit, and could not lie treat
ed as a purchaser for cngli upon his refusal to 
furnish the note ; and, as he could not couse-



6185 SALE OF GOODS. 6186

(jupiiily he sued for goods sold and delivered 
in:! : afier the expiration of the credit, that 
i . -|N i ial action by the auctioneer against
:j„- purchaser before the credit had expired, 
fur not giving the indorsed note when re
quested, a plea of set-off would he inadmis-

Wokefield v. Hoirie, 5 l". C. It. 158. 
gee Ha grot h v. Tinning, 6 0. s. 484.

Delivery — Noti/lca/ion.) — Where by an 
agreement the plaintiff is to deliver not per
sonally to the defendants, hut on certain parts 
of a road, a certain quantity of timber to 
huihl certain bridges, be must notify defeml- 
ati;- of the delivery before he can sue for the 
price. 11 «/«on v. Uorren, ti V. V. It. 542.

Invoice - Presumption.]—If a merchant re
ceives an invoice and retains it for a con
siderable time without making any objection, 
tli' iv is a presumption against him that the 
price stated in the invoice was that agreed 
up..n. Judgment of the court below, that the
• ci -nee was sufiicient to rebut the presump- 
ti a. reversed. Kcarncg v. LoUlltcr, 27 S. C. 
it. 1.

Instalments — Default — Forfeiture.] — 
The defendant on the 31st August. 1874. by 
'Wiling under seal agreed to purchase certain
* : ■ .- from the plaintiff at the price of
<? 1.07S. payable $350 down, $100 on the 1st 
October. November, and Ifecemher, and $51) 
on the l<t January following, and $1) on the 
l't of each and every month thereafter, 
uni il the full sum of $1,078, without interest, 
"a- paid, and in case of default all pay
ments made thereunder to be forfeited to 
the vendor, and time was declared to !*• of 
tf. essence of the contract. The defendant 
took possession of the property and paid punc- 
iinill.v all the instalments falling due up to 
and inclusive of the 1st April, 1875. The in

due on (Saturday) the 1st May was
through oversight not paid or tendered, hut 
was tendered on the 3rd, when the plaintiff 
r* i ii-ed to accept: — Held, that under the 
terms .if the agreement the plaintiff had a 
right, though a piece of very hard dealing on 
h;> part, to insist upon the default in payment 
°t the Mi. as a forfeiture of the bargain, and 
ui ilie money paid ; and that, notwithstanding 
that the defendant swore, and there was some 
evidence to corroborate the statement, that the 
real bargain was a sale of the chattels for 

and a renting of the premises (a bowl
ing alloy i in which they were placed at $U a 
in.'iiUi during the period, the vendor was en
titled to hold the same under a lease from the 
owner of the fee. Whelan v. Vouch, Vouch 
'. H hiiun, 2ti Ur. 74.

Manner of Payment—Appropriation of 
nd» — Net off.] — The Albert Mining 

company (respondents! brought this action 
tv r... over for coal sold and delivered to ap
pellants during the years 18UU, 18(87, and 
lv,V S. «ml M. and one McU. were partners 
carrying on business under the name of the 
Albert me Oil Company, the defendant S. fur- 
tii.hii.- the capita 1. The contract for the coal 

by S., who was a large stockholder 
mt iff company and entitled to yearly 
on his stock. The agreement, ns 
plaintiffs, was that S. purchased 
r the Albertine Oil Company, the 

"f which lie named; that the presi
de plaintiff company told S. they 
k to him for payment, as the other 
were poor; that the terms of sale 

on delivery on board the vessels;

divid

and that S. agreed that the dividends payable 
to him on Itis stock should he applied in pay
ment for the coal; that in consequence of this 
arrangement the plaintiffs credited the Allier 
tine Oil Company with the amount of S.'s 
dividends as they were declared from time to 
time down to August. 1 Slit8, leaving a balance 
of $1)12 due to S. It also appeared that the 
coal delivered was charged in the plaintiffs' 
hooks to the Albertine Oil Company, and that 
the bills of lading on the shipments of the coal 
were also made out in their name and that 
some time afterwards n notice, signed by S. 
and M.. was given to the plaintiffs, complain
ing of the inferior quality of the coal, and 
claiming damages in consequence. In the lat
ter part of the year 18/88 S. repudiated the 
agreement to appropriate his dividends to 
the payment of coal, and refused to sign the 
receipts therefor in the plaintiffs' books, lie 
had signed the receipt for the dividends of 
1st Hi. _The present action was then brought 
tin 1873i against S. and M.. the surviving 
partners of the Albertine Oil Company, Mc(i. 
having /lied, to recover the value uf the coni. 
S. shortly afterwards brought an action 
against the plaintiffs for the dividends; this 
latter claim was referred to arbitration, and 
an award was made in favour of S. for up
wards of $15,000, which the plaintiffs paid 
in July, 1874. The receipt given for the pay
ment stated that it was in full satisfaction of 
the judgment in the suit of S. against the 
Albert Mining Company, and it appeared 
(though evidence of this was objected to in 
the present action) that it included the divi
dends for the years 18(87 and 18/88:- Held, 
that, there being clear evidence of tlie appro
priai ion of S.'s dividends in pursuance of the 
agreement made with him. and therefore of 
the plaintiffs having been paid for the coal in 
the manner and on the terms agreed on, the 
plaintiffs were properly nonsuited. Spurr v. 
Albert Mining Vo., 0 S. C. It. 35.

Place of Payment—Dank — Attendance 
to Deceive.]—The declaration—after stating 
nil agreement for the sale and purchase of 
front 1.IMN) to 1,500 bushels of peas, to be de
livered by defendant at, &t\, on or before the 
15th November next ensuing the agreement, 
and that plaintiff should pay for said peas 
on the 12th November nt the hank of Upper 
Canada in Kingston,—averred that plaintiff 
on the 12th November went to the hank dur
ing hanking hours, and was then ready and 
willing to pay defendant the price of 1,600 
bushels, hut that neither defendant nor any 
person on his behalf was there nt any time 
during the day to receive said moneys:—Held, 
sufficient on demurrer, for that plaintiff was 
not bound to pay the money into the hank 
or to attend after hanking hours, Platt v. 
AlcFaul, 4 C. P. 288.

Right to Recover Price—Vondition Pre
cedent-Separate Covenant.]—An agreement 
for the sale of a machine provided that the 
inventor should personally inspect tne placing 
and setting of it in operation. The machine 
was delivered, but. the inventor refusing to g.>, 
the vendors sent another competent person to 
set it up: Held, that the vendor* were never
theless entitled to recover the price, on the 
principle that the stipulation alleged did not 
go to the whole root and consideration of 
the contract, and. therefore, was not to be 
considered ns a condition precedent, but ns a 
distinct covenant, the breech of which could 
be satisfied by damages. Coicon v. Fiaher, 31 
O. It. 42(1.
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Sale to Agent -Appropriation of Vrice to 

l null,i Hevocation. I In December, 1875, 
11. purchased a quantity of scrap iron for de
fendants from i lie plaintiff, the assignee of 
the ,1. II. Manufacturing t'o.; and on the U»th 
plaintiff telegraphed defendants to ask if they 
would be responsible for II.. their agent, to 
which they replied that they dealt direct with 
II.. but would hold the money for plaintiff 
if 11. so requested them. The iron was then 
shipped to defendants, in ll.’s name, though 
directed by plaintiff to Is- shipped in his, and 
was received by defendants. tin the 10th 
December II. drew on defendants, to plaintiff's 
order, for the amount of the iron, w hich de
fendants refused to accept : but afterwards 
they telegranhed to the plaintiff that when 
the draft was presented the iron had not been 
received, but that they had since received it; 
that II. was with them; and to telegraph 
amount of draft, and they would keep it out 
of money due, and to send back the draft. 
The draft was sent back, and on -7th De
cern lier presented to defendants, who again 
refused to accept it, on the ground that the 
iron was not up to sample. An order of the 
same date from II. to the defendants, to 
pay ilie plaintiff, was proved, and a counter
mand thereof on the .'iOth. The defendants 
subsequently settled with II.. and refused to 
pay the plaintiff. It appeared that previous 
to the commencement of this suit, a creditors' 
assignee had lieen appointed to the estate of 
the J. II. Manufacturing t'o. : Held, that 
the plaintiff was entitled to recover from de
fendants the price of the iron, for that there 
had lieen an appropriation of such amount 
for the plaintiff by the act of all parties, 
which could not be revoked. II ilcox v. Pit- 
loir, 28 V. 1\ 1U0.

Time of Payment Part Delivery.) 
Plaintiff and defendant entered into the fol
lowing contract : "Toll. M. IS. t plaintiff •- 
Please deliver to me at Port Arthur live head 
good steers oil first •City' Up. and six steers 
and heifers on second trip ' Pity ’ up, and four 
cows on same trip, also Umi good lambs in 
lots of fifteen or twenty, of $3 each lamb, 
to dress not less than ten pounds per quarter, 
price of cattle $3.50, weighed at Port Arthur." 
Nothing was said as io time of payment. 
The cattle were all delivered, but the plain
tiff refused to complete the contract until the 
defendant paid for the cattle, which the de
fendant declined to do : Held, that the price 
was not payable till the completion of the 
whole contract, and that the refusal of the 
defendant to pay for the part delivered did 
not justify the plaintiff in refusing to deliver 
the remainder. Withers v. Reynolds. 2 It. & 
Ad. 882. considered and distinguished, lioyd 
v. Sullivan. 15 O. It. 402.

Ô. Property Panning or not Panning.
(a I I'onntruetion of Contract.

Delivery to Agent to be Manufac
tured Presumption. |— M. ifc t'o.. of tiuelph, 
bought a car load of wheat on commission 
for P. They paid for it themselves, and sliip- 
|N»d it by defendants' railway, taking the rail
way receipt in their own name as consignees. 
The car was addressed to the care of C. at 
Waterdown. M. & Co. being aware that it 
was intended to lie ground there for C., 
and the receipt was indorsed by them to the 
order of the Canadian Rank of Commerce.

Through this bunk they drew upon C. at fif
teen days’ sight for the price, with their com
mission and bank charges, and discounted the
draft with the ......lot attached as collateral
security. At Waterdown the wheat was de
livered bv defendants, upon C.’a order, to hi9 
brother, who had a mill there. It was mixed 
by him with other wheat and ground, and 
fifty-five barrels of flour, the equivalent for it, 
were delivered by him to the defendants for 
C. C. became insolvent before the draft ma
tured, and M. & Co. took it up and got the 
railway receipt re-indorsed to them. P.’s as
signee having sued the defendants in trover 
and detinue for the Ilnur, they, in privity with 
M. & Co., denied the plaintiff's right to it, 
and set up the title of M. & Co. : Held, that, 
as between M. & Co. and C., the insolvent, 
the property in the wheat did not pass to 
C. until paid for. it being the reasonable pre
sumption from all the circumstances that this 
was the intention of the parties ; that the 
conversion of the wheat into flour made no 
difference, for. looking at the usual course of 
business in such matters, this flour, though 
not made from the identical wheat, should be 
regarded as the produce of it. Manon v. Great 
Western It. W. Co.. 31 U. C. It. 73.

Effect of Property not Passing — Agent 
—Fraudulent Pledge—Kepi via.]—F., a music 
teacher at Benrdstown. III., wrote to K. & 
Co., at Chicago, that he had a customer named 
J. to whom he could sell a piano, and desir
ing them to ship one in their own name, to he 
subject to their order, but F. to nay freight 
charges in case of no sale, and return piano 
to plaintiffs, he. F., simply to act as their 
agent. K. & Co., not having the style of 
piano required, handed F.’s letter to plaintiffs, 
piano manufacturers in Chicago, who, after 
communicating with F., shipped a piano to 
Reardstown. consigned to their own order, 
but to be delivered to F. on payment of the 
freight charges. The piano was received by 
F. at Reardstown. and its receipt acknow
ledged in a letter to plaintiffs. It was ship
ped by F. to Virginia City. 111., and from 
there to F. at Toronto, under the assumed 
name of It., and was there pledged by F. 
under such assumed name, with defendant P., 
a pawnbroker, to cover an amount lent by P. 
to pay the charges, as well as a further ad
vance. F. representing that he intended open
ing an agency for the sale of pianos. The 
piano was taken by D. to his own premises, 
where it remained until replevied : Held, 
that there was no sale to F. of the piano, as 
it never was intended that the properly should 
pass to him. Ilunh v. Fry. 15 O. It. 122.

-------- - Innocent Purchaser—Estoppel.) —
The plaintiffs, makers of safes at Toronto, 
sold a safe to one II.. of London, on a writ
ten order stipulating that he was to give his 
notes at four and six months for the price ; 
that his name was to lie painted on the front 
of the safe : and that no title to the safe was 
to pass to II. until full payment of the price 
agreed upon. The plaintiffs accordingly had 
H.'s name painted on the safe, and delivered 
it to him in August. 1876. In November of 
the same year defendants purchased the safe 
from H. after having first searched the office 
of the county court clerk for incumbrances 
against it. and believing it to belong to H. : 
whereupon the plaintiffs brought trover: — 
Held, that the plaintiffs were not estopped 
from proving their ownership of the safe. 
Walker v. Hyman, 1 A. B. 345.
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, ..... t Purehuner bJntoypci l - -
l‘ri<(.\ The plaint iff consigne»! crude 

(,il i" A . wlm was a refiner. on the express 
*, *; i*i * * 11 * ' 111 that no property in the oil slmuld 

; lu made certain payments. Before 
iniiklntr 'itch payments, however. A. sold the 
,, Hiv defendants, without the knowledge 

! .. plaintiff Held. affirming the judg- 
m L".t <ir. MOO. that, although the defend

ant will1 purchasers for value from A., in 
h, , i that lie was the owner and entitled 

I « oil in question, the plaintiff, under 
hi. agreement with A., having retained the 
pi..:.ritv iu the oil. and not having done any- 

. i.i estop him from maintaining his right 
,,f ownership, was entitled to recover from the 

Inters ihe price of the oil. Forrintal v.
I/< Ihnnlld. !» S. ('. il. VI.

I h h i icc ni l*u rehaner—Replevin.]—
T. the plaintiff, delivered certain articles to
.... i ' ninler a special contract contained in
i n notes made h.v < in the following form :
• I'.i; value received. 1st November. 1*77.

: • date, we promise to pay to the order 
! T S* 1.U7. The consideration of this and 

the "tlier notes is one Artie Apparatus." &e„ 
“which we have received of said T. Never
theless. it is understood and agreed between 
ns and T.. that the title to the above meii- 
tjnie'l property does not pass to us. and that 

all 'iicli notes are paid the title to the 
■ I pi o per I > shall remain in T., who 

shall have the right, in case of non-payment 
te 11urii> of either of said notes, without 

pi." . 'S of law to enter and re-take, and may 
I- . up : and re-take immediate possession of 
the -a -I property wherever it may be. and 
p - ie i lie same.” &c. ( without payment 
. the notes sold and delivered possession of 
the .aid articles to defendant, who was then 
unaware of the plaintiff having any claim on 
them, hut. on subsequently discovering it. 
ln^a;iated for a new bargain with the plaintiff.
"la li «as not made. There was no demand 
ami refusal of the articles. The plaintiff 
brought replevin, to which defendant pleaded 
non cepii. and that the goods were defend
ant' Held, that the defendant was entitled I 
to succeed on the first issue, for that the
-...I- came lawfully into his possession, so
that without a demand and refusal trespass 
«T i rover, and therefore replevin, would not 
in hut that the plaintiff was entitled to suc
ceed on the second issue, as under the terms 
.; ihc notes the property in the goods contin
ued n him. Tufftn v. Mot tanked. ‘JO C. P.

I.lability for Damage to IJoodn.]— 
" commission mendiant residing at Toledo, 
"i i inichased and shipped a cargo of corn 
»n il. order of et ah. distillers at Belle- 

• uid drew on them at ten days from date 
lie. freight, and insurance. This 

a- transferred to a bank in Toledo.
I mount of it received hy NY. from 

. mid the corn, having been insured 
"■ i"r his own benetit. was shipped hy 

mh r a hill of lading, which, together 
•• policy of insurance, was assigned 

1 the same hank. The hank for-
: the draft, policy, and bill of lading 

- at Belleville, with instructions 
! ' "tii was not to he delivered until the 

1, ’ paid. The draft was accepted by 
1 • hut the cargo arriving at Belleville 
1,1 imaged and heated condition, between 

i the acceptance and the maturity 
"I 1 'it. et ah refused to receive it and 
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afterwards to nay the draft at maturity. 
Thereupon the hank and NY. sold the cargo 
for helmlf of whom it might coinvrn. credited 
<’. et ah with the proceeds on account of the 
draft, and \Y. tiled a hill to recover balance 
and interest -Held, reversing the judgment 
in 5 A. It. H‘Jil. that the contract was not one 
of agency, and that the property in the corn 
remained by the act of \V. in himself and his 
assignees, until after the arrival of the corn 
at Belleville and payment of the draft : and 
the damage to the corn having occurred while 
the property in it continued to he in NY. and 
his assignees. C. et ah should not bear the 
loss. Corby v. Mill in inn, 7 S. C. it. 47»».

--------  Seizure under Execution.]—By an
agreement between II.. of the one part, and 
NY. and wife, of the other, the latter were to 
provide and furnish a store, and II. to 'iipnlv 
stock and replenish same when necessary: NY. 
was to devote his whole time to the business ; 
NY. and wife were to make monthly returns 
of sales and cash balances, quarterly returns 
and stock, &c.. on hand, and to remit weekly 
proceeds of sales with certain deductions. II. 
had a right at any time to examine the books 
and have an account of the stock. &e. ; the 
net profits were to be shared between the par
ties ; the agreement could be determined at 
any time by II. or by NY. and wife on a 
month’s notice : Held, that the goods sup
plied by II. under this agreement as the 
stock of the business were not sold to NY. 
and wife, but remained the property of II. 
until sold in the ordinary course : such goods, 
therefore, were not liable to seizure under 
execution against II. at the suit of a creditor. 
.1 men-Holden Co. v. IIutfield. J9 S. ( '. It. 95.

Machinery—Default in Payment for— 
Annexation to Freehold—Rightn of Ycndorn.] 
—An engine, boiler, and other machinery, 
were shipped by plaintiffs to the defendant E. 
under a written order to ship same to his 
address as per sum agreed on. viz.. $H75: SJ'JA 
to lie allowed for E.’s portable engine and 
boiler, and #1155 to be paid on shipment ". but, 
if not settled for in cash and notes within 
twenty days, then the whole amount to be
come due ; the order not to be counter
manded. and until payment the machinery to 
be at E.’s risk, which he was to insure, and 
on demand was to assign the policy to the 
plaintiffs, and the title thereof was not to 
pass out of plaintiffs. E. agreeing not to sell 
or remove same without the plaintiffs' consent 
in writing. On default in payment the plain- 

| tiffs could enter and take and remove the 
machinery, and E. agreed to deliver same to 
plaintiffs in like good order and condition as 
received, saw ordinary wear and tear, and 

' to pay exitensea of removal. Any notes or 
other security given by E. for his indebted
ness to be collateral thereto. The machinery 
was put up in a mill on premises leased 
with right of purchase, by defendant I ». to 
E.’s wife for one or live years from 11th 
March. IXSli. E.'s wife died on the J.’lrd 
October, INXt, and by her will appointed E. 
sole executor, giving him power to sell or dis
pose of any property to which testatrix was
or might be entitled. E. by ..... I of J7th
April. 1SX5, demised and released to I». all 
the right, title, and interest in the premises ns 
well of himself as also as executor, together 
with the mill built thereon, with the I toiler 
and engine, &<•.. and on the same day I ». leased 
the said premises, mill and machinery, to E. 
for one year. After the execution of this
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lease If. mortgaged the land, mill and mach
inery, to the defendants I he F. Loan Society, 
The defendant E. never paid any cash, but 
gave his promissory note at three months, 
which was renewed from time to time, but 
ultimately, E. having failed to pay. the 
plaintiffs demanded the machinery, when If. 
imtilied plaintiffs not to remove it. as also 
did the society:—Held, that the effect of the 
transaction was. that the property was in the 
plaintiffs, and that they were entitled thereto, 
ami ilnii there was an illegal detention h.v 
the defendants D. and E. amounting to a con
version; and that the F. Loan by having 
notified plaintiffs not to remove the machinery, 
were proper parties to the suit to give plain
tiffs full relief; and that unless defendants 
allowed plaintiffs to remove the machinery on 
demand, the plaintiffs were entitled to recover 
.$11011 with interest, being the price of the 
machinery, and that upon removal of the en
gine and boiler the sum of $00 for repairs 
should he paid by plaintiffs to If. to lie re
paid to plaintiffs by E. Pol nun v. Degeer, 
12 U. It. 275.

Manufactured Goods — Agreement — 
2iecesnity for Filing Eweoution.] M. agreed 
to manufactyre and furnish to the joint ac
count of himself and the plaintiff a ipiantity 
of staves to Is- loaded in cars at a railway sta
tion by a day named. By the terms of the 
agreement the staves were to be considered 
at all times, whether marked or not. the prop
erly of the plaintiff as security for advances: 
—Held, that miller the agreement the staves 
became the pro|ierty of the plaint ill' as soon 
as made, and never were the property of M.; 
and ihat the agreement did not require tiling 
under the Chattel Mortgage Act ; and that the 
plaintiff therefore was entitled us against an 
execution creditor of M. Heist g v. Huy era, 
• i2 C. 1‘. 1124.

nmi Agreement Execution.] — 
tin an interpleader to try the title to two loco
motives, it appeared from the finding of the 
jury that in September, 1858. when they were 
half finished, the plaintiffs orally agreed 
with G., the manufacturer, to buy them from 
him for .$ltl.1HKl, payable as he might require 
it, for which they were to be finished by him; 
and on the 3rd January. 1850, by deed recit
ing this arrangement. <i. conveyed them to the 
plaintiffs. I te fendant claimed under an execu
tion issued after the agreement, and when 
that was made there was an execution in the 
sheriff's hands, at the suit of a third party, 
which was subsequently paid:—Held, that by 
the oral agreement the property passed: 
(21 that the execution in the sheriff’s hands 
clearly could not affect the plaintiffs' claim 
as against the defcmlnnt. Hurton v. Hell- 
house, 20 V. C. It. 00.

--------- Oral Agreement—Jury.]—In an
action to try the right to certain bricks, it 
appeared that they had been made by one 
I). for the plaintiffs, who were to lino the 
wood to burn the kilns, and deduct it from 
the price, and had supplied wood to the extent 
of several hundred pounds. The bricks had 
not been delivered, and defendant claimed 
them under an assignment from I>. Held, 
that it was properly left to the jury to say, 
whether by the agreement between the plain
tiffs and 1>. the bricks were to liecome the 
plaintiffs' property as soon as they were 
made; and that, under the evidence given, 
they were justified in finding that they were. 
Hurnett v. Melican, 10 U. V. It. 400.

--------- Vesting before Delivery.]—One P.
in January, 1800, agreed to build for a 
railway company 100 care <>f a specified 
pattern, to lie delivered in four months and 
a half from that -time on their track at To
ronto, free of charge: the company to pay 
$825 for each car, payments to be made 
monthly on the estimate made h.v a person ap
pointed by the company on materials furnished 
and work done; “payments to be made to 
the satisfaction of the Hank of l.'pper Can
ada, who are to act as receivers." All hut 
lt> cars were delivered, and these HI the 
inspector of the company had approved of, 
and they were sent to the Suspension Bridge 
to wait for the springs, which the company 
were to furnish:—Held, that by the agree
ment the cars vested in the company before 
delivery. Hank of Loyer Canada v. Killulu, 
21 U. C. R. 0.

Simulated Sale- Absence of Delivery— 
Quebec Law.j—See Cushing v. Duyuy. 5 App. 
Cas. 4UH.

Taking without Payment—Effect of— 
Iteyhrin.] -The plaintiff, being administra
trix of the estate of her husband, had a public 
sale of his effects, on the 11th November, at 
which defendant, her son-in-law. bought 
among other things two mares, it being under
stood before the sale that he should purchase 
goods equal in value to the share of the estate 
which his wife would be entitled to. He took 
away the mares next day. without having made 
any settlement, and without express assent on 
the plaintiff's part, llis purchases amounted 
to #154. and his wife's share of the estate was 
found to be only $100. The plaintiff, through 
her agent, wrote to defendant demanding pay
ment of the balance, $54, and, not having 
received it. replevied one of the mares, which 
at the sale was sold for $51.50. The trial 
Judge found for the plaintiff, on the ground 
that defendant had no right to take away 
the mare until paid for. Un motion for a 
new trial :—Held, there being evidence to sus
tain this view, that the verdict should not lie 
disturbed. Semble, however, the plaintiff hav
ing demanded payment of the balance, thus 
recognizing the sale, that it would have been 
more satisfactory to have found a sale and 
delivery, and to have held defendant indebted 
for the balance. Smith v. Hamilton, 21) U. 
C. R. 41)4.

Sec (ilcason v. Knayy, 2ti C. P. 553; Mason 
v. Pickle, 2 A. H. 2U1 ; Surdheimcr v. 
Hobinson. 2 A. It. 305; Thomas v. Ingli», 7 
U. It. 588; Frye v. Milligan, 10 U. It. 5U9; 
Thames Aavigation Co. v. Heid, 13 A. K. 
303; Hertram v. Massey Manufaeturina 
Co., 15 O. It. 510; Hcsselbaeher v. Hal- 
hintyne, 28 <>. It. 182. 25 A. It. 30; Coldic 
and McCulloch Co. v. llaryer, 31 O. It. 284; 
Tufts v. Poness. 32 O. It. 51.

(b) Delivery and Acceptance.

Ascertained Goods — Immediate I cit
ing] H.v the laxv of England, under a con
tract for sale of specific ascertained goods, 
the property immediately vests in the buyer, 
and a right to the price in the seller, unless 
it van be shewn that such was not the inten
tion of the parties. If the seller is to do 
something to the goods sold, the property will 
not be changed until lie has done it or waived 
his right to do it. There is no distinction
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111. ii*111 i lie law of England and the law in 
f(„r. ni I pper Canada in this respect. Oil 
i ur \. Supple, 11 Moo. 1*. C. 53i.

Inspection — Rescission.] — The 
i.lnintiffs. merchants in New York, sold to 
I I \ Co., merchants in Toronto, through 
xl.t- intervention of a broker, one O., 50 bugs 
of coffee, on the 4th January, 1870. at sixty 

• . redii. The coffee was sehvted by ().,
. r full opportunity of inspection and ex- 

ation, and was sent by rail to Toronto, 
f B. I■ & Go.» who paid the 

fivighi thereon, and on arrival of the goods 
entered and bonded them in their name. Up- 

. imination, E. It. & Co. ascertained that,
» exception of tifteen bags, the coffee 

is badljl Stained with some chemical sub* 
d, on the 17th January, Informed O. 
si unmerchantable, and asked him

t.. see the sellers and let them know what to
• ould not use it. O. replied that 

!!,.• plaintiffs repudiated all liability, but he 
> .... -led an experiment to get rid of the 
du:.age. and requested them to telegraph him 

' . mild use the goods at cent
I- r pound allowance, offering to endeavour to 
induce the plaintiffs to make that reduction. 
I! It. \ Co. replied that there could be no 
doubt that tls- damage was an old one, but 
tli.it they would call in a coffee roaster to 
in-pri t it, and if anything could be done they 

a i i i.mniunicate without delay. On the 
7' I'• 'a nary, and before O.'s suggestion was 
acted upon, E. R. & Co. made an 'assignment 

: • my to the defendant, having in 
!.. h.. intime sold lid hags of the coffee, 15
I md S after the objection had lieen

Held, reversing the judgment in
II I c. |{. lati. that the selection of the

In it., acting either for E. R. & Co., 
■ili parties, passed the property to E.

I' \ C". mid that they could not reject 
full and fair opportunity of inspec- 

t■■•'. hi their agent. Held, also, that, even 
I . I'. \ Co. had lieen at liberty to rescind 

mi ascertaining that some of 
i • I- were unmerchantable. they had pre- 
i lu'lc.l ihcmselves from so doing by the mode

the) had dealt with them. Held, 
even if the correspondence with 

0 ken place with the plaintiffs, there 
was no evidence of a mutual rescission of the 

Il U4» v. Smith, 2 A. It. S.

—;----  1‘nrt Payment — Oral Agreement
—liai for It ala lice of Price.V—Defendants, 
having a -lock of lumber at Milton, agreed 
orally to sell it to M.. to be delivered at 
l;r" -miion on the Great Western ltail- 

Mr #12 per 1,000 feet, and to be paid 
f»r ns shipped from the station by him, which 

SS fast as defendants hauled it 
'her.. M. paid on the making of the agree- 

si.onu on account of the purchase 
ti"'. ' At first M. shipped it away as fast 
a< ;• « - delivered at the station, and after- 
vvanis not so rapidly, but. with defendants’ 
k' • and without objection, he culled,
!'■• ' ' and idled it, marked it with his !

d left it in charge of the station 
iii-i. r. v ii.i on his directions from time to 
tinie-shipped large quantities of it. About six 
vve-ks t* f.ire M. became insolvent, one of the 

requested payment from him for 
Ha1 luinl..t tlinii lying at the station, when 
'*• Pin .IT and said. “You are all right 
ant" .., You have the lumber there at 

Held, that there had been 
6 delivery to and an acceptance and receipt

by M. of the lumber, so that defendants bad 
lost their lien, which could not be re-estab
lished by M.’s statement to defendant. M.‘s 
assignee was held entitled, therefore, us against 
the defendants. Manon v. Hutton, 41 U. C. 
It. 1>1U.

Change of Property—Good* in Tran
sit.]—Held, that the taking possession by the 
Ruffulo and Lake Huron It. XV. Co., under 11) 
Viet. c. 21, of the property previously owned 
by the Ruffalo, Rrunt ford, and Goderich It. 
XV. Co., operated to transfer the same to the 
former, so as to prevent its being seized under 
a ti. fa., even although the goods were in the 
process of transportation from England to 
their line of road. Buffalo unit Lake Huron 
R. H\ Co. v. Corbett, 8 C. P. 536.

Conditional Acceptance - Municipal
Corporation B&ccutory Contract fleel.j— 
The corporation of a town appointed a com
mittee, consisting of the reeve and two others, 
to purchase 1.500 feet of hose for the use of 
the waterworks. They called for tenders, 
and the two plaintiffs, of whom the reeve 
was on»*, submitted a sample of hose, on which 
the other two memliers of the committee gave 
the plaintiffs the order. The hose was tested 
when it arrived, and was the same as the 
sample, but it was useless for the purpose 
required :—Held, that the corporation, on the 
evidence, had not accepted the hose absolutely, 
hut conditionally only, to keep it if they found 
it to answer : that they were not liable for 
it ns being bound by the conduct of the com
mit t»*»*, for want of an agreement under the 
corporate seal ; and that such contract, being 
executory, might also Ik* avoided Is-cause one 
of the plaintiffs was a member of the commit
tee. Brown v. Town of Lindsay o.‘> U. C. It. 501).

Conditional Delivery.]—Defendant pur
chased horses and a waggon from the plain
tiff. at auction, the terms living that lie should 
give his own notes at three, six. and nine 
months, indorsed by one \\\. and on his prom
ise to give thus he was allow rd tO hike the 
goods. XX'. refused to indorse, and the plain
tiff. having waited for some time without get
ting the notes, replevied. It was left to the 
jury to say whether the delivery was absolute
with intent to pan the property, or condi
tional on defendant’s giving the notes, and 
they found for the plaintiff :—Held, a proper 
direction, and that the verdict was warranted. 
Smith v. Hobson, 10 U. C. It. 368.

Countermand of Order — Absence of 
Accepta nee.] — Defendant, a cooper, used to 
make barrels for the plaintiffs (distillersi 
and receive money ns required. In the course 
of tlieir dealings plaintiffs instructed defen
dant not to sell his barrels to any body else, 
as they would require them all. Defendant 
kept all for plaintiffs, who afterwards re
fused to take them, and defendant having 
overdrawn his account, the plaintiffs brought 
this action for the amount :—Held, that defen
dant could not set off the value of the barrels 
kept at plaintiffs’ request, ns belonging to 
them, they never having accepted the same.
(Jooderham v. Hash, 9 C. P. 413.

Goods Damaged—Dispute as to Freight 
—Delivery by Carriers.] — Three cases of 
goods, exceeding $40 in value, were orally 
ordered by L. at M. from plaintiff at T„ 
through plaintiff’s traveller, and were shipped,
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consigned to I... mu! curried by railway and 
ihi‘!i In defendants' steamer to M. Two of 
the eases were received by L.. one of wldi'li 
was in a damaged condition. The third ease 
remained cm board the vessel, as the purser 
refused to deliver it up until the freight on 
these eases as well as on Ollier goods consign
ed to L. was paid, but L. refused to pay 
until he had first an opportunity of cheeking 
over I he goods. Before the dispute was settled 
the vessel left, ami was subsequently wreekeil. 
mid ibis case hist. An agreement was made 
between plaintiff and L. whereby plaintiff 
allowed I,, twenty-live per cent, on the value 
of the two cases received by !.. The plaintiff 
then brought an ad ion against the defendants 
to recover the twenty-live per cent, so allow
ed. and the value of the ease- lost : Held, that 
there was an acceptance and receipt of the 
goods sold by !.. so as to pass the property 
therein to him: and therefore the action 
should, ululer the Mercantile Amendment Act. 
It. S. n 1*77 c. 11(1. s. .*», s.-s. 1. have been 
maintained by him and not by plaintiff. 
Friendly v. Canada Trunxit Co., lu ( l. It. 7”»»*.

Sii also Langdon v. Hobertnon. Ill (>. It. 
4117.

Goods Stored - /nnufficient helivrry. |— 
I*la in tiffs contracted for the manufacture of 
a quantity of glassware, which, though in
voiced to and paid for by plaintiffs, was 
stored with a warehouseman ns the goods of 
the manufacturers, who obtained warehouse 
receipts for them. These receipts were trans
ie tied b.v the innnufnetiirerH to defendants, as 
collateral security for advances made to them: 
—Held, in an interpleader to try the right to 
the goods, that there had not Is-en a su Hi vient 
delivery of the goods to pass the property in 
them to plaintiffs, and that defendants were 
therefore entitled to succeed. tiotrann v. f'oa- 
solidatid Hank of Canada. 43 V. (’. It. 318.

------ Order for Payment—F reçut ion.]—
On an interpleader, it appeared that A. owned 
the wheat in question, which was stored with 
S. On the sth October In- sold ii to the plain
tiff. and mi the 10th gave him an order on S. 
for it. which S. accepted, and on the 11th the 
plaintiff paid A. the purchase money. On the 
1mIi the sheriff went to seize the wheat under 
an execution against A., at the suit of X., 
which had been in his hands since August, but 
S. told him that A. had no wheat there. On 
the 11th, however, the sheriff returned and 
seized, and on the Hth the execution at the 
suit of defendants was placed in his hands:— 
Held, that the plaintiff was clearly entitled 
under his purchase as against the defendants' 
execution. Tucker v. Iloxx, lit V. (*. It. 21)0.

Possession Taken — Impugning Title of 
I i ndor Palification Axccrtaininent of
Price.] -On the 27th April. 1*72. at a meeting 
of the creditors of one A. It., deceased, at 
which the administrator of his estate was pre
sent. the plaintiffs entered into a written 
agreement to purchase on behalf of one M. the 
estate of A. It., consisting of a stock of goods 
and other effects. This was signed by a num
ber of the creditors, but not by the administra
tor. but the administrator at the trial swore 
that he considered it a sale to the plaintiffs. 
On the titli May the plaintiffs sold to defend
ant this stock of goods, as shewn by the stock 
book, for $7.003.24. of which defendant paid in 
cash $2.782. and received a receipt therefor, 
on the back of which a memorandum was in- 
dorsed, that the balance was to lie paid 111 
notes at three, six, and nine months; and de

fendant was to go on the following morning to 
Ingersoll. where the goods were, and take pos
session. On the day of this sale the plaintiff* 
applied to and obtained from the administra
tor an order for the delivery of tin- key of the 
store in which the goods were, on the person 
who held it. as well as an authority on M.'s 
bi-half to sell the goods, tin the following 
morning defendant, with one W.. who was 
sent by the plaintiffs to assist, went to In
gersoll. when tin1 defendant took possession. 
While the goods were being packed with a 
view to their removal, they were destroyed 
hv lire. M„ who resided in Ingersoll. was 
well aware of the object with which de
fendant came there, and at the trial swore 
that the plaintiffs were authorized to make the 
sale, and that la- had been informed by tele
graph of it. and did not dissent :—Held, that 
the evidence clearly shewed that there was a 
sale by the plaintiffs to defendant so as to 
pass the properly, for. even if the plaintiff* 
laid not at the lime power to sell, yet the sub
sequent ratilication by the administrator ami 
M. related back so as to make it valid. It 
was contended by defendant that the goods 
were to be checked with the stock book to 
ascertain the sum for which the notes were to 
be given. The jury found that this was no 
uirt of the bargain: but semble, that if it had 
teen, the property might still have passed, the 
checking Is-ing required only to ascertain the 
balance of the purchase money.to lie paid. 
The declaration set out the contract ami the 
terms of payment—namely, part cash and part 
b.v notes, at stated dates: and alleged that, 
though defendant had paid the sum payable 
in cash, lie had not paid the balance by his 
notes or otherwise:—Held, sufficient, it not 
being necessary to declare specially for the 
non-delivery of the notes. Lockhart v. Van- 
nell, 22 ('. P. 567.

Unascertained Goods - Agreement.]— 
By an agreement, dated 17th December. 187*1. 
plaintiff agreed to procure and have sawed for 
defendant at the Waverly mill. 18.00(1 feet of 
lunds-r at $10 per thousand, to Is- delivered a* 
early in May as possible : defendant agreeing 
to pay therefor in the manner specified on de
livery of the lumlier. The lumber was not all 
cut until the 3th June, and defendant was not 
aware of its being so cut until after it had 
been destroyed by fire, which occurred oil the 
12th June, but evidence was given by plaintiff, 
which defendant denied, that on the 20th May 
defendant promised to go up In two weeks and 
accept the lumber: and it appeared that of the 
lumlier so cut 0.000 feet was placed in a pile 
by itself for defendant, but the residue was 
not separated from other lumber which the 
plaintiff was getting sawed at the same time: 
—Held, that under the contract no property 
passed, there having Is-en no delivery or ac
ceptance: and that defendant could not lie 
held liable on the ground of delay in accept
ing. Pew v. Lawrence, 27 C. V. 402.

See Brunnkill v. Mair. 13 U. C. B. 213: 
Scott v. Melody, 27 A. R. 103, post X. 2.

(c) Separation, Appropriation, and 11 eighing.

Ascertainment of Weight—Future He- 
livery—Intention.]— On the 13th September, 
1800. S. agreed to deliver on account of K. at 
a railway station, when wanted. 000 boxes ol 
factory cheese, at a certain rate per P01'1™- 
and to keep the same insured until wanted.
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Tin- weight hail not then been ascertained; 
in i.i. i nil Iniil not l>een manufactured. Sub- 
. I,. iii!> two warehouse receipts, dated re- 

ii .• Iv 21st Septendier and '.Mil October. 
■. n* given in K„ one for 1130, the other for 

signed by S. and specifying tlie 
, ,„iii nf ilie elieese. On the 22nd October K. 
ii„i-.i| in plaintiffs 400 boxes of cheese 

in Iia'eil by him from S.. on or about the
I. iih September. and then in the curing houses

S i ' sr, are moneys advanced to him by 
'ii.iiniill's upon the security of part of the 
, in—Tills mortgage xvas not filed. S. lie- 
. .in,.- insolvent on the lllth October following, 
■iii.l K. became aware of it on the following 
.|:ix. The plaintiffs replevied ii41 boxes of 
cheese: -Quipre, whether the property in the 
. .i- pii-scd In lx. oil the 13th September:
I hi : i ii did not. because the weight had not 
h ilieu ascertained, that objection was re-
II. .. 'I un I lie H 1st September, as the receipts

ilied the weight. Held, however, tliat the 
i liait the cheese was not to Is- delivered 

uni il a future time, when K. wanted it. and 
that S. was to keep it insured in the mean- 
lime. did not prevent the property passing: 
b i ii i< the intention of the parties which is 
in govern. Itank of Montreal v. MrWhirter, 
17 f. V. 5041.

Right to Possession Failure to Provide 
\hmm of Transport — Trover.] — Plaintiff, 
through Ins agent, bought from A. & Co. a 
• • rt.iin quantity of wheat, at a price named 
f ... !... which was to be loaded by a day 
i nu ll, or as soon as bags and cars could be 
furnished by the plaintiff for it. Plaintiff 
i. iid pari on account and furnished bags to 
the vendor, who filled them, but no cars were 
sent by plaintiff to take the wheat away. 
Whilst the wheat was lying ready, and after 
ilie lay named, defendants, holders of a ware
house receipt, demanded of the vendors the 
' . i.u cieil by it. when plaintiff's wheat,

s.'iii. ..f which, amounting to 250 bushels, had
!...a weiidled, was delivered to and received by
ih- in There was no demand and refusal of 
pluiritiflTk wheat, nor did plaintiff notify <|e- 
feudanis that the wheat was bis:—Held, that 
b. v limiff was not entitled to possession of 
the wheal, and could not, therefore, maintain 
' . ,_• ,ijust defendants for it. Putters v.

SIniih ii, 21 ('. P. 4412.

Payment of Price. 1—The defendant
.......I i" get out wood for the mortgagors of
tin* plaintiffs. whose mortgage covered certain
..... . di.'ii piled, as also future acquired wood
•’I'.'i-lii "ii the premises, ami to place it upon 
'"lises at a specified price, and the mort- 
-:l- agreed to pay part of the price as the
.....1 was got out. and the balance in cash
1 ! " anil according to a measurement to be 
" I" I" thein. Subsequent to the date of the 
’ 1 - wood was gut out, placed on the
' i'' - and measured in the presence of all
I ami the quantity agreed upon, and
" nv I with the plaintiffs' mark:—Held, that 

i i ' in the wood liecame at once vest- 
iii'uigagore, and through them in the 

V .a ' but such vesting «lid not transfer 
1 ■ ii- ..' possession without payment of the 

I iln-refore the plaintiffs could not 
"•a."; i n trespass or trover for wood taken 
a» i , 11 il», defendant after appropriation and 

i ment of the full price: but were 
i .'ii amendment of the pleadings, to 

' i of their right to the projierty,
a.n' 1 ...."<i"11 "l'on payment of the amount

"1 i" an account of the wood not re

ceived by them. It offers v. Dcritt, 25 O. U.
84.

Sale by Weight t'oin/iletion of Contract 
— Vendors It is l - Depositary—Acer planer.] 
—Held, that where goo«is and merchandize are 
sold by weight, the contract of sale is not 
perfect, and the property in the goods remains 
in the vendor and they are at his risk, until 
they are weighed, or until the buyer is in de
fault to have tin-in weighed: and this is so 
even when the buyer has made an examination 
of the goods ami reji-cted such as were not to 
his satisfaction. Held. also, that where gooiis 
are sold by weight and the property remains 
in the possession of tin- vendor, the vendor 
becomes in law a depositary, and if the goods 
while in his possession are damaged ilimugh 
his fault and negligence, he cannot bring ac 
tion for their value, /toss v. Hannan. ID S.
0. it. 227.

Setting apart Marking Pm i Delivery,] 
—I'ndor an execution delivered to him on the 
lllth November, the sheriff seized goods on the 
17th. The plaintiff, another creditor, was 
then at the debtor's shop receiving delivery of 
some crockery which the debtor was selling 
him in order to satisfy his claim. These goods 
xven» proved to have been set apart for the 
plaintiff, and to have lieen marked with his 
mark, ami one of the articles hail been deliver
ed to him in the name of the whole, l'art 
bail been removed, and the rest was detained 
and secured by the sheriff. Plaintiff having 
replevied:—Held, that under a pie* of not 
possesseil, defendant was entitled to a verdict. 
Cnlrutt v. Hut tan, 13 U. C. It. 140.

Term of Agreement—Performance of— 
Part Payment.]—By an agreement alleged to 
be a memorandum of sale of a newspaper, job 
office, and subscription list by one to the 
plaintiff, for $2.0041, $500 was to be paid oti 
giving possession, to Is- relieved of a mort
gage to "ih- Cooper tor $000 on the plant : and
to receive a horse. &«•., at such price as H. 
was willing to give for it last fall. For the 
balance, to be paid within one year of receipt 
of the $500. (<’. was to retain a Gordon press 
and such further portion of the jobbing plant 
as would secure him till paid, the plaintiff 
was to pay rent on the part retained equal to 
S lier cent, on the balance unpaid. The agree
ment was only to take effect if C. obtained an 
appointment in the revenue department, when 
it was immediately to tak«- effect. C. having 
obtaineil the appointment, plaintiff paid $400, 
and obtained time for the balance of $100. ami 
lie contended that what then took pln<-<> con
stituted a transfer of the property in the 
goods to him :—Held. that, even if the pay
ment of the $44)0 was a compliance with the 
agreement as regarded the payment of the 
$500. that of itself did not cause, nor did the 
parties intend, the property to then pass, but 
that it was necessary that the other terms of 
the agreement should be performed, namely, 
that t’.'s mortgage should be pahl off. the 
horse. delivered at the price to he ascer
tained. and the portion of the plant on which 
C. was to have his lien ascertained, and his 
lien perfected. Hoss v. Eby. 28 C. P. 310.

Transfer of Specific Quantity — Ret
ting apart of Lesser Quantity.]—B. transfer
red i" one s. loo tone of eonl, as eecurity f<»r 
an indorsement. He had then a certain lot 
of coal lying on a wharf, supposed to contain 
that quantity, though in reality only 78 tons, 
and subject to a claim for wharfage equal to
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the value of ten tons, lint tlip jury found that 1 
the trnnsfor was not confined to this lot, hut 
was of Itni tons. It. having more in his yard. 
No other coal, however, was set apart, and it 
had not been ascertained how much would he 
required t<i make up the difference, when B. 
assigned all his effects, including the coal in 
the yard, to the plaintiff for the benefit of cre
ditors. Defendant, afterwards removed from 
the yard 4*2 tons, being 22 to make up the de
ficiency in quantity. 10 for wharfage, and 10 
because the quality of that in the yard was in
ferior to that on the wharf, but he afterwards 
abandoned his claim to the last 10 tons:— | 
Held, that the plaintiff was entitled to recover, 
for file sale to S. did not pass the property in 
am of the coals in the yard. McDougall v. 
Elliott, 20 V. C. It. 200.

Treasury Notes—Silling apart—Lien— 
Trover. |—Held, that the facts of this case 
shewed that no American currency was set 
apart for plaintiff under the agreement set 
out. so as to pass to him the property in cer
tain known treasury notes or “greenbacks," 
and give defendant a lien on them for the 
amount lie was to receive: and that therefore 
trover and detinue would not lie for the 
“ greenbacks and that the plaintiff could not 
recover back tin* deposit of $400 in "green- 1 
backs.” under the count for trover, as that had 
never lieen demanded, and there was no evi
dence of actual conversion of it. Walsh v. 
Ilrown, 18 C. V. 00.

Warehoused Goods /nilorscmcnt of Rc- 
ccipl. |- T. sold to plaintiff 2.000 out of 3,ooo 
bushels of wheat owned by him and lying in 
two bins in the warehouse of S.. whose re
ceipts lie held for the same, and which he in
dorsed to the plaintiff, who paid him. The 
wheat remained in the warehouse for some 
time. T. and S. left the country, when defend
ants seised and converted the whole quantity
to their own use. The plaintiff sued them in
trover and detinue. The evidence of t., so
far from shewing that lie repudiated the sale, 
fully upheld it. and proved that lie had told S. 
to appropriate all the wheat in one of the bins 
to plaintiff: and S. stated that he would not. 
after the notice of the sale to plaintiff, have 
delivered any of the wheat in the two bins to 
any one by plaintiff, without retaining enough 
to satisfy plaintiff's 2.000 bushels: — Held, 
sufficient evidence of an appropriation of the ! 
wheat by T. in fulfilment of his sale to plain- : 
tiff. Coffey v. Quebec Bank, 20 C. I*. 110.

--------  Indorsement of Receipt—Specific
Appropriation. |—On the 20th June. 1872. C.. 
of the firm of J. F. & Co., who had stored 
a quantity of coal with defendants, for which 
defendants were to give warehouse receipts 
on certain terms, applied to the plaintiff for 
his acceptance for the firm's accommodation 
of two hills of exchange, one for $1,500. and 
the other for $900, offering to give him de
fendants' warehouse receipt for 400 tons of 
coal as security therefor. The plaintiff agreed 
to accept on these terms, of which C. notified I 
the defendants, obtained their receipt dated ! 
27th June. 1872. and indorsed it over to the | 
plaintiff, who then accepted the bills on the I 
faith of this receipt. At the maturity of the 
hills the plaintiff retired them, by a renewal 1 
of and paying at maturity the $1,500 one, and j 
by giving II., one of the defendants, into 
whose hands the one for $900 had come, his 
note therefor, which were not paid. On the 
28th November a writ of attachment issued 1

against J. F. & Co. On the 30th they made 
an assignment in insolvency, and on the same 
day the official assignee took possession of the 
cal. On the 14th December the plaintiff 
went to defendants and asked for the coal, 
but defendants stated that they could not give 
it to him, as the assignee had taken posses
sion of it : and he subsequently called at dif
ferent times, but received in effect the same 
reply. The coal, which was proved to have 
been worth between $5 and $0 lier ton. was 
afterwards sold by the assignee at an average 
of $3.80 per ton. The plaintiff, on the 28th 
February. 1870, brought trover against de
fendants for their refusal to deliver:—Held, 
that there was no necessity for any specific 
appropriation of coal to answer the receipt; 
and that at all events defendant could not set 
up this objection. Cockburn v. Sylvester, 27 
C. P. 34.

—------- Receipt—Necessity for Separation.']
—A warehouseman sold 3.500 bushels of 
wheat, part of a larger quantity which lie had 
in store, and gave the purchaser a warehouse
man's receipt under the statute, acknowledg
ing that he had received from him that quan
tity of wheat, to be delivered pursuant to his 
order to lie indorsed on the receipt. The 3,- 
5<ni bushels were never separated from the 
other wheat of the seller: — Held, that the 
purchaser had an insurable interest. Box v. 
Provincial Ins. Co., 18 Gr. 280 : 8. C. 15 
Gr. 337, 552.

--------  Receipt—Non-payment of Price.]—
The defendants had over 4,000,000 feet of lum
ber in a yard in Rockland. Out., and sold 
1.500,000 through an agent to L. of Montreal 
on six months' credit, ratifying the sale by 
a letter to the owners of tin* yard ns follows: 
“ Montreal. 12th January, 1887. Messrs. W.

Fdwards & (,*o.. Rockland, Ont. Gentle
men,—You will please ratify Mr. Lemay's 
order for one million feet 3 mill culls 8-13 
feet and 493,590 feet 3 mill culls 14-1(1 feet 
sold to Mr. William Little, f.o.b. of barges, 
with option to draw them from the piles, if he 
wants some during winter. Yours truly, N. 
Ilurteau et Frère." A few da vs after the sale 
the agent gave an order on the owners of the 
yard for delivery of the lumber to L., which 
order was accepted by the owners. L. had 
given a six months' note for the price of 
the lumber, and just before it matured he 
asked the defendants to renew, which they 
refused, and on L. saying that he could not 
pay, the defendants replied that he must keep 
his lumber, whereupon he was informed by 
L. of his agreement with the plaintiff made 
about a month after the purchase from the 
defendants, by which he pledged to the plain
tiff the warehouse receipt for the lumber as 
collateral security for advances to him by the 
plaintiff. On the trial of an interpleader issue 
to determine the title to this lumber it was 
shewn by the evidence that the quantity sold 
to L. had never been separated from the de
fendants' lot in the yard, ami that the de
fendants had always kept it insured, con
sidering it theirs until paid for:—Held, that 
the property in the lumber never passed out 
of the defendants. Ross v. Ilurteau, 18 S. C. 
R. 713.

Sec Coleman v. McDermott. 1 E. & A. 445; 
Scott v. Mi laity, 27 A. R. 193. post V. 2.

See, also, ante (a), (b).
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(d) Other Canes.

Assent of Purchaser- -Xecessity for.]— 
A., being indebted to It. and and being in
solvent. was about to leave the country, but 
desired to secure to It. the debt lie owed him, 
and instructed his clerk to that effect, who 
after A.'s departure made an assignment of 
his goods to It., without It.’s knowledge or 
consent, and before It.’s consent was received 
the goods were seized by a sheriff on an at
tachment issued at the suit of C. :—Held, 
that the sale to It. was not complete until his 
assent was received, and that the sheriff, hav
ing seized the goods before such assent, could 
not lie treated as a trespasser. Barrett v. 
Rapelfe, 4 O. S. 175.

Equitable Interest in Goods—Bailment
of Claim a pa i nst—Bossession—Execution. ]— 
\V„ an hotel keeper, contracted with Messrs. 
N. for the purchase of a piano for $4(Mi, pay
able by instalments, they retaining the pro
perty until full payment of the purchase 
money, with possession to W. at an agreed 
rental. Subsequently W. borrowed $iit h t from 
plaintiff, giving her a chattel mortgage on cer
tain property in the hotel, not including the 
piano. After W. had paid .$25(1 on the piano, 
In* sold out the hotel and chattels therein, 
subject to the mortgage to M.. the piano, as 
not yet vested in W.. not ls*ing included in 
the sale. A further instalment coming due, 
the plaintiff and W. agreed, with the privity 
of M. and Messrs. V. that the 9250 already 
paid on the piano should lie credited on the 
plaintiff's mortgage, and that M. should pay 
the balance due on the piano, which was also 
to be so credited, and that plaintiff was thus 
to acquire the piano, which, at Messrs. X.'s 
desire, was to remain in M.’s possession until 
the whole purchase money was paid. M. then 
mid $100 of the amount due. but, before the 
lalance of |60 was paid, the piano was seised 
under an execution by defendant against W. 
Messrs. X. then claimed the piano, and an in
terpleader order was applied for. when the 
plaintiff paid Messrs. X. the amount due. and 
was substituted as claimant, and an inter
pleader was directed to trv whether defendant 
was entitled to the proceeds of the piano, 
which had been sold under the execution : 
Held, that the plaintiff was entitled to such 
proceeds, for she had an interest in the piano, 
equitable if not legal, preferable to defendant's 
claim, and M. was holding for her. Black v. 
Brouillard. 28 C. P. 107.

Evidence of Property Vesting. ]—In
trover for wheat and flour, the plaintiff claim
ed as purchaser from H. K. & Son, the owners 
of a L-rist mill, on the l ltli and loth October, 
1851 : the defendants, as assignees of H. K. 
& Son, for the benefit of creditors, by as
signment dated the 31st October. At the trial 
evidence wss given bb to the quantity of 
" hcai in the mill on the 18th October, and <*i 
the flour delivered from the mill before the 
assignment to the defendants, upon which de
fendants contended that, from the proved 
course of business in the mill, none of the 
identical wheat there at the time of the sale 
to the plaintiff could have been manufactured 
into the flour of which defendants had taken 
possession under the assignment. The jury 
having found for the plaintiff, the court, upon 
the evidence, granted a new trial upon pay
ment of costs, holding that the evidence left 
it doubtful whether the property in any 
wheat ever vested in the plaintiff; and that

the weight of evidence rendered it probable 
that no part of the wheat in the mill at the 
time of the contract with the plaintiff came 
into defendants' possession. Rigney v. 
Mitchell. 2 C. P. 20$.

--------  Recognition of Ownership—Trans
fer of Bill of Lading.]—The declaration al
leged that the plaintiff by his agents delivered 
to defendants 8.000 bushels of his corn, to 
be carried from Chicago to Stratford. &<•„ and 
to be delivered to the Hank of Montreal or 
their assigns ; that the bank assigned tin- corn 
to the plaintiff, yet that defendants neglected 
for an unreasonable time to carry and deliver 
it, whereby the plaintiff lost a market, and 
was nfterwards obliged to sell for a less price 
than he would otherwise have done. It ap
peared that the corn was shipped by M. & 
Co., “as agents and forwarders,” on account 
of whom it might concern, to be delivered to 
the Bank of Montreal or their assigns, and the 
bill of lading was indorsed hv the agent of 
the bank to the plaintiff, with whom defen
dants treated as the owner, and delivered it 
to him after some delay caused by a charge 
made and afterwards remitted by them. It 
was objected that the consignor or consignee 
only could sue upon this contract, not the 

I plaintiff : that the hank could not assign to 
him : and if they could, the right of action 
would not pass. There was no evidence to 
shew what interest the bank bad in the corn : 
—Held, there being no plea denying plaintiff’s 
property in the corn, that he was admitted 
to have been the owner when it was shipped ; 
that the bill of lading did not transfer the 
property to the bank, in whom no other right 
was shewn ; that their indorsement was there
fore unnecessary: and that lie was entitled to 
maintain the action. Semble, however, that if 
ho had first acquired his title by such indorse
ment. he might have sued defendants for any 

! negligence occurring after they had recognized 
! him as owner. A bill of lading is not con

clusive proof of the change of property, like 
a bill of sale: it is a question of evidence 
whether such an operation should be given to 
it. Kyle v. Buffalo and Lake Huron R. IV. 
Co.. 11$ C. P. 7(5.

Money Advanced - - Warehouse Receipt— 
Lien on Broei ids. |—The plaintiff purchased 
barley from It., telling him to consign it to 
C. and draw on 0. for the purchase money. 
<'. was to keep the barley as plaintiff’s agent 
until the sheriff directed him to sell, the plain- 
tlff paring him such ;■ sum ae be might re
quire by way of margin to protect himself 
against a fall in price. (’.. to reimburse his 
advance on It.'s draft, obtained a discount j from the bank on bis own note secured by the 
warehouse receint for the bnrlev. which lie 
transferred to the bank. While (’. held the 
barley the plaintiff pa d to him $51(1 as mar
gin to hold it. The barley was shipped by 
plaintiff's instructions to Oswego, to the order 
of the bank, where it was sold : and the bank 
received the proceeds m tin- 2nd December, 
having previously had notice that the plaintiff 
owned the barley. About the 17th Xovemher 
C. left the country, ami an attachment in in
solvency having issued against him. an in
terpleader was directed to try whether the 
balance of such proceeds above the bank's ad
vances belonged to bis assignee or to the plain
tiff : Held, that the plaintiff was entitled to 
it. for the barley was his. and the money, the
firoeeeds of its sale, never came into f'.’s 
lands, or was mixed with his general assets.
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C. had advanced by paying R.'s draft more 
than the proceeds of the barley, and it was 
contended therefore that there was no surplus 
iiMiilal.le for ilie plaintiff: Held, that the 
plaintiff was entitled to deduct from such ad
vance the sum paid by way of margin. After 
C. had absconded the plaintiff went to his 
office to ask about his barley, and then* saw 
It., the manager of C'.'s business, who went 
with him to the hank and had a conversation 
with the cashier :—Held, that their evidence 
of xvliut passed was clearly admissible. Cot- 
/'. v. Mason, V. « It. 181.

Stolen Property - Sale at Auction — 
Market Unit.] — Where a horse was stolen 
from plaintiff, and bought by defendant at 
public auction, but not in market overt, and 
the plaintiff afterwards seeing the horse took 
possession of it. and defendant immediately 
retook it Held, that the plaintiff had a 
right to retake it. no property having passed 
to defendant by the sale ; and that, although 
it was in his possession only for a moment, 
yet the property revested in him. and he could 
maintain trespass against defendant for the 
retaking. Jtomnan \. Yielding, M. T. 3 Viet.

.Set McXeil v. Ketchcr, 1.1 C. V. 470.

0. Purchase by Sample or Inspection.
(Set, also, post 7.)

Guaranteed Inspection S'ccrxxity fur 
flam pi ( befon {captance.} Defendant
........ I t<> buy from plaintiff I.imm) barrels of
flour, deliverable at a good port on Lake On
tario in May. 18.1*1. and to be guaranteed in
spect ion extra in Boston or New York at $0 
per barrel, fn-e on board. It appeared that 
on the 27th May the plaintiff told the broker 
at Toronto through whom the contract was 
made, and who was interested in half of the 
flour, that lie was ready to deliver it at Ham
ilton. and gave him an order on M. X Co., of 
Hamilton, to deliver the flour to him on re
ceipt of 1 lie purchase money : which the 
broker said would not be satisfactory to de
fendant. Next day plaintiff offered defendant 
the receipt of the Great Western Railway 
Company for the flour, with a delivery order 
indorsed in defendant's favour, which defen
dant refused, saying that he must first see 
a sample. After due notice to defendant 
the flour was sold by auction at a price much 
lower than lie bad agreed to give, and plain
tiff sued for the difference in an action for 
not accepting : Held, that he was entitled to 
recover, ticorgc v. diaux. 14 U. C. It. ,114.

Inspector Acceptance of.]—A contract 
for the sale of lumlier was made wholly by 
correspondence, and the letter which com
pleted the bargain contained the following 
provision: “The inspection of this lumber to 
be made after the same is landed here " (at 
Windsor I "by a competent inspector to lie 
agreed upon between buyer and seller, and his 
inspection to Is* final -Held, that it wits not 
essential for the parties to agree upon an in
spector before the inspection was begun; and 
a person chosen by the buyer having inspect
ed the lumber, and before his work was com
pleted the seller having agreed to accept him 
as inspector, the contract was satisfied, and 
the ins|M*ction final and binding on the parties. 
Thomson v. Matheson, .'lit S. ('. It. .1.17.

Opportunity for Inspection - I'avat
Emptor. | The plaintiff, a fruit dealer in < n- 
tawL, went to Montreal for the purpose of 
buying fruit, where lie met the defendant, who 
bad a quantity of apples for sale. The de
fendant. in answer to a question by one II., 
bis agent, said they would be found to he 
“a good lot," and H. opened several barrels 
for the purpose of plaintiff examining the 
contents, which lie did in five or six instances, 
when the apples “ appeared to he good.” The 
plaintiff might, had lie so desired, have ex- 

1 amined all the barrels: but. having previously 
bought apples packed by the defendant which 

I proved satisfactory, and placing reliance on 
lhe reputation of the defendant for being an 
honest packer, he refrained from any further 
examination, and purchased 118 barrels, 
which, on his subsequently attempting to sell, 
proved to be so inferior in quality that some 
persons refused to buy. and others returned 
what they had bought. Thereupon the plain
tiff instituted proceedings to recover vomfiensa- 
tion for the defect in value :—Held, that, as 
the sale was not a sale by sample, and the 
plaintiff had not I teen deterred by any acts or 
conduct of the defendant from making a full 
examination or inspection of all the barrels, 
the defendant was not liable on any warranty, 
express or implied, and that the maxim 
“ caveat emptor " applied. Borthtrick v. 
Young, 12 A. R. 071.

T'nder a contract to supply goods of a 
specified description which the buyer has no 
opportunity of inspecting, the goods must not 
only, in fact, answer the specific description, 
but must he saleable or merchantable under 
that description. On a sale of goods when 
the buyer has no opportunity of inspection, 
the maxim caveat emptor does not apply. 
1/oocr* v. Uoodcrham and IVort» ( Limitedi.
Ilo. K. IBS.

Place of Inspection - \<icney—Ratifica
tion.]—Held, by the court of appeal, that in 
a sale by sample of goods to be “ laid down " 
at a certain place, inspection, if desired, must 
be made there, and. if a proper opportunity 
of making inspection be afforded, and the 
buyer refuse to inspect, and demand that the 
goods be shipped to another place for inspec
tion. the seller is justified in treating this as 
a breach of contract. Held, by the supreme 
court of Canada, affirming this decision, that 
where goods are sold by sample, the place of 
delivery is. in the absence of a special agree
ment to the contrary, the place for inspection 
by the buyer, and refusal to imqieet there, when 
opportunity therefor is afforded, is a breach of 
the contract to purchase. Kvidenee of mercan
tile usage will not 1m* allowed to add to or af
fect the construction of a contract for sale of 
goods in New York by persons domiciled there, 
unless the latter are shewn to have been cog
nizant of it. and can be presumed to have 
made their contract with reference to it. If 
persons in Canada contract to purchase goods 
in New York, through brokers, first by tele
gram and letters, and completed by exchange 
of bought and sold notes signed by the brokers, 
the latter may be regarded as agents of the 
purchasers in Canada : but if not. if the pur
chasers make no objection to the form of the 
contract, or to want of authority in the 
brokers, and after the goods arrive refuse to 
accept them on other grounds, they will be 
belli to have ratified the contract. Oelrichx v. 
Trent Valley Woollen Mfg. f'o.. 20 A. R. 
*'•73. 23 8. C. It. «82.
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-------- Delivery—Réfutai to Accept.]—The
defendants agreed with one \V„ who stated in
correctly that he was acting as broker for 
the plaintiff, for the purchase by sample of a 
quantity of cotton waste at one and one- 
fourth cents per pound, to be delivered at St. 
Catharines, In reality W. was selling for 
his own benefit, as he arranged to purchase 
the waste at one cent a pound. Instead of 
inspecting the goods at St. Catharines, the 
defendants requested W. to consign them to 
their house in Cincinnati. I'. S.. which the 
plaintiff did by direction of W. The plain- 
fill'. at the request of W„ made out a bill of 
lading in the name of the defendants and drew 
on them for the price at one and one-fourth 
cents per pound, which draft was accepted by 
the defendants, the plaintiff paying W. his 
profit in cash. On the goods reaching Cin
cinnati, an ins|>ectiou took place, when they 
were found greatly inferior to the sample. The 
defendants rejected the goods, hut refused to 
return them to the plaintiff at St. Catharines, 
although he was willing to accept them there. 
In an action on the bill of exchange :—Held, 
that the defect in quality formed no ground 
of defence; that the plaintiff's contract was 
to deliver the goods at St. Catharines, where 
the inspection ought primA facie to have taken 
place : and that the only redress of the de
fendants was by cross-action. Town* v. 
Dominion Iron and Metal Co., 11 A. It. 31?».

-------- Shipment—Deteription of Good*.]—■
The plaintiff contracted with the defendant, 
a dealer in lumber, to sell him 200.000 feet of 
eighteen foot plank of red or white pine two 
inches thick, and from six to twelve inches 
wide; “ quality the same as lie had supplied 
the previous year." to be paid for by accept
ance at three months from date of shipment. 
The lumber was to be shipped f.o.b., at the 
plaintiff's mills, to jaich places as the defen
dant should direct. A shipment was made of 
some car loads, which the defendant accepted. 
Subsequent shipments were made, some car 
loads of which were received and others re
jected at Hamilton, where the defendant car
ried on business Held, in an action for the 
price, that under the terms of the contract 
the inspection should linve been made at 
the plaintiff's mills and faffirming the judg
ment in il O. It. 300), that the defendant 
could not reject the lumber at Hamilton un
less it was shewn that the article delivered 
was not the article agreed to be delivered ; 
and the evidence failed to shew that the de
scription of the luml>er mentioned in the con
tract was not substantially satisfied. Ih/mrnt 
v. Thomson, 12 A. R. 039.
_Held. affirming the judgment in 12 A. R, 

that, under the circumstances of the case, 
the defendant had no right to reject the lum
ber. his only remedy for the deficiency being 
to obtain a reduction of the price or damages 
for non-delivery according to the contract. 
S. C., sub nom. Thompton v. Dûment, 13 S. C. 
R. 303.

Shipment—IVflirrr.l—By telegrams 
ami letters the defendant offered to sell the 
plaintiff twelve cars of barley, to he delivered
ft... on the track in Toronto at sixty-six
cents per bushel, of the quality of two cars 
previously ship|ied by the defendant to the 
plaintiff, subject to inspection by the plain* 
tifT at his own e\|>cnse at Lansdowne. The 
plaintiff telegraphed, " All right, will take 
the lot. Ship one car on receipt—quick.” By 
letter of same date the plaintiff said that this

might save the necessity of his sending down to 
inspect, as if this car was all right lie need 
not do so. The car was sent by the defendant, 
who, however, wrote at once, when advising 
of the shipment, that the only way lie would 
sell would he to have the barley inspected at 
his grain house. Defendant drew on the plain
tiff for the price of the car sent, which was 
paid. The plaintiff did not inspect, hut. after 
receiving this car. he wrote and telegraphed 
to defendant to ship the balance, but defen
dant refused to do so:—Held, that the con
tract was subject to the condition stipulated 
for by the defendant, that the plaintiff should 
inspect before shipment : and that the ship
ment of one car. with the letter accompanying 
it, was not a waiver of the condition for in
spection at Lansdowne of the residue, which 
the defendant was therefore not bound to de
liver. Goodall v. Smith. 4<t V. <\ It. 388.

Waiver.|—Held, in this case. that, even 
though inspection might he a term of the con
tract. this was chiefly for the plaintiffs pro
tection. and lie might waive it. as he had done, 
bv a letter. Uallantync v. Wat*on, 30 C. P. 
529.

See Fi*her v. Ca**ady. 14 P. It. .377; Ley- 
gntt v. Clarry. 13 O. It. 103 ; Leadlay v. Me- 
Robert*. 13 A. It. 378.

7. Quantity and Quality.
(See, also, ante 0.)

Deficiency in Quantity—Rill of l.ading 
—Weighing—.Yofire. 1 — In an action for the 
price of Mill tons of con I the defendants plead
ed delivery of only 733 tons, and tendered the 
price of that quantity, which was refused. At 
the trial it was proved that defendants agreed 
to take the coal as per bill of lading without 
having it weighed. They caused it to be 
weighed, however, in their own yards, without 
notice to the vendors, and it was found to con
sist of only 733 tons, and about three weeks 
after receiving the bill of lading they claimed 
a reduction for the deficiency : Held, that the 
defendants had no right to refuse payment 
for the cargo on the ground of deficiency in 
the delivery, considering that the weighing 
was made by them in the absence of, and with
out notice to. the plaintiffs, and at a time 
when the defendants were bound by the option 
they bail previously exercised of taking the 
coal in bulk. Iludon Cotton Co. v. Canada 
iMpfMf < IS s c It. 401.

Difference in Quality Grad<\]—The 
defendant company agreed to purchase from 
the plaintiff a quantity of iron called “ De- 
pore” Iron, the plaintiff to deliver the same 
as the defendants should require for their 
works. The plaintiff subsequently, without 
any requisition from the defendants, shipned 
to them nearly the whole quantity agreed for. 
of another brand of iron manufactured by a 
different company, though using the same ore 
and fuel and making the same grade of iron 
as the Depere Company. The defendants re
fused to accept the iron offered :—Held, af
firming the judgment in .31 ('. P. 473. that the 
defendants were not hound to accept the iron
so tendered, neither could the plaintiff re
cover the value thereof, the iron being a dif
ferent article from that contracted for. U>d- 
ttrotn v. Toronto Car Wheel Co.. 8 A. It.
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Excessive Quantity—Ileneription—“ Car 
Loud " Option.] ■ The defendants agreed to 
Imy from the plaintiff a ear lonil of lours at a 
rate per pound, live weight. The plaintiff 
shipped n “ double-decked ” ear load, and the 
defendant*, refused t<> accept this, contending 
that a " single-decked '* car load should have 
been shipped. There was conflicting evidence 
as to the meaning given in the trade to the 
term "car load of hogs," and it was shewn 
that hogs were ship|w»d sometimes in the one 
way and sometimes in the other :— Held, that 
the plaintiff had the option of loading the ear 
in any way in which a car might lie ordinarily 
or usually loaded, and that he having elected 
to ship a double-decked car load, the defendants 
were hound to accept. Ilanlcy v. Cn a ml inn 
Parking Co.. 21 A. It. 11!*.

lV«irrr.|- The defendants, with the 
knowledge that a consignment of goods was 
in excess of the quantity ordered by them, 
made no objection on that ground, though ne
gotiations took place for a reduction in price, 
on account of delay, See., hut took into stock 
fifteen out of twenty-five cases sent. The other 
ten cases remained in bond till they were sold 
to pay duties: -Held, that there was evidence 
on which a waiver of any objection as to the 
excess was properly found. Goodyear Rubber 
Co. V. Pouter. 1 U It. 242.

See IIroten v. Shair, 1 A. It. 2!X1. ante II.
4.

Inferiority in Quality \ ret phi nee
(Jutt ni u in Meruit. | The defendant purchased 
from the plaintiff a car load of " No. 1 green 
hoops.” to he delivered at the railway station. 
On their arrival at the station they were re
moved by the defendant to his own place and 
some of the hoops used by him, hut merely, 
as he said, for the purpose of testing them. 
He then wrote to the plaintiff that lie was 
astonished at his sending dry and rotten hoops 
for first-class green hoops, and if he, defend
ant, had seen them before they were at his 
place he would not have touched them; that 
there were less in the ear than the number 
stated li\ the plaintiff; that lie enclosed a hill 
which w as the amount he intended to pay, and 
not a cent more, because they were not worth 
that ; and if the plaintiff would accept the 
amount offered to let the defendant know by 
return mail, and lie would remit. In answer, 
the plaintiff, through his solicitor, threatened 
a suit, when the defendant replied that if 
plaintiff would not accept this lie might go on 
and sue : Held, that there was evidence to go 
to the jury of an acceptance of the hoops, and 
an agreement to pay on a quantum meruit. 
Mel'Ihit v. h n uhiyer, «î U. 11. 480.

Aeirptance of Rilh for Priée— 
Coutih relaini- Lomt.]—The defendant ordered 
a quantity of hoots from plaintiff at Montreal, 
through <1.. plaintiff's agent, who shewed de
fendant samples, some being known in the 
trade as “solid leather,” and others as

shoddy.” The defendant said lie bought 
what was represented as solid leather, while 
(i. said lie sold by sample, and that the boots 
were in accordance therewith. The order was 
given in September, and parts delivered re
spectively in Oclolier and November, and the 
balance somewhat later. The defendant said 
lie complained, in October, and again some 
three weeks later, to tl. of the quality of the 
boots, and said that he would ship them back, 
when <1. told him to do so. The defendant said 
lie shewed G. a pair of the boots which had

turned out badly, and (!. said ns lie was going 
to Montreal he would shew them to the plain
tiff. On tJ.'s return lie told defendant that if 
there were any more like that to send them all 
hack. In January the defendant went to 
Montreal and asked for an extension of time
for payment, i«> aee if the goods turned "in all
right, which the plaintiff refused to give, when 
defendant said if they did not turn out right 
lie would return them. The boots were taken 
into slock and a large quantity sold : but a few 
pairs were returned. In February the defend
ant claimed to he entitled to return the boots 
as not answering the contract. There was no 
evidence to shew w hat defendant’s loss was ; 
and the whole evidence was conflicting. It 
was urged that the defect was a latent one, 
and therefore not discoverable hv ordinary in
spection and examination. The defendant ac
cepted four bills of exchange in payment of 
the price, one of which lie paid after maturity. 
In an action on the other three the defendant 
denied his liability thereon; and also counter- 
claimed for damages. The Judge at the trial 
found for the plaintiff on the bills, and dis
missed the counterclaim, without prejudice to 
the defendant bringing a fresh action for dam
ages Held, that the finding as to the bills 
was correct, as there was unquestionably a 
good consideration therefor; and defendant's 
remedy, if any. must be on his counterclaim; 
hut, in the absence of any evidence of loss, 
there could he no judgment thereon ; and also, 
if ilie Judge at the trial had decided on the 
conflicting evidence, the court might not he 
able to interfere. The right, however, eoneed- 
ed. of bringing a fresh action, placed the de
fendant in as favourable a position as lie could 
expect. Leggntt v. I'lnrry. 1” O. 11. 100.

Culling.]—Plaintiff agreed in writ
ing to sell to defendant, at a rate named, 
liti.ooo merchantable oil barrel stave», subject 
to the culling of one S. Plaintiff sued on this 
contract, alleging the delivery of the staves, 
duly culled by S. Defendant pleaded denying 
the delivery and acceptance of staves which
luii been culled by s., to any greater extent 
than 02,47!*. to which amount payment was 
pleaded : but at the trial lie relied, as to the 
residue of the slaves, solely upon the fact that 
these latter were not merchantable staves, al
though they had lieen approved by S. : - Held, 
that the milling of 8. must be taken ns con
clusive between the parties under the contract, 
and that it was not competent for defendant, 
upon the issue joined, to raise any questions 
as to the quality of I lie staves after approval 
by 8. DeCcw v. Clark. 11* C. P. lfifi.

--------  Flour—I iim fleet ion.] — Held, that,
under the circumstances of this case, the plain
tiff was entitled to recover, because certain 
flour sold to him as " Victoria Kxtra." had 
not passed inspection as " extra superfine.” 
Runnel v. Whit laic, 14 V. (’. It. 241.

Where flour is guaranteed to inspect of n 
particular grade, such as " No. 1 superfine,” it 
must inspect sweet of that grade. Rain v. 
(loodcrhant, Ifi U. (\ It. II3.

--------  Parlieular “ Rrand ”—EntoppcL]—
Ieeeftlanee and Carr.]- -The plaintiffs agreed 

to deliver to the defendants a quantity of 
Staffordshire Crown Par iron of the T. K. 
brand. A part of the iron was delivered to 
the defendants, of which a considerable quan
tity was unbranded : the defendants, however, 
did not treat the alwence of the brand as creat
ing a difficulty in the way of their accepting
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the iron, but proceeded to test it. and, finding 
it unsatisfactory, declined to receive any more, 
or to pay for the whole or part. This action 
was then brought for the contract price of the 
whole. The jury found that the iron was 
merchantable, hut not equal in quality to the 
standard T. K. Crown brand:—Held, that the 
duty of the plaintiffs under the contract would 
have been performed if they had supplied to 
the defendants merchantable iron hearing on 
its face the genuine brand contracted for: 
but. in the absence of that authentication, and
having regard t.> the conduct of the defend
ants. the contract must be taken to be one 
for the sale of iron manufactured by the T. 
lx. Co., of the quality usually indicated by 
the Crown brand, and so the defendants would 
have the right to test it. and, according to the 
findings of the jury, would have been justified 
in rejecting it all: and the fact that the 
portion which was branded was below the 
standard, did not estop the defendants from 
shewing that the portion which was unbranded 
"as also below the standard. But held, that 
the defendants, having used in the manufac
ture of their machines, after the doubtful 
quality of the iron had been brought to their 
notice, and without the consent of the plain
tiffs. a considerable quantity of what had been 
delivered to them as part of an entire con- 
trait. had precluded themselves from objecting 
to the remainder of that which came into their 
possession. Held, also, that the proiwrt.v in 
the part of the iron which was not delivered 
to the defendants, must he taken to remain 
in the plaintiffs: for defendants had never 
exercised their right to test it, and hail re
fused to receive It. and until tested the plain
tiffs could not comité! the defendants to accept 
it. The action was treated as one for the 
price of Iron which the defendants accepted, 
and for damages arising from their refusal to 
accept the remainder, and. in accordance with 
the findings of the jury, which, in the opinion 
of this court, were sustained by the evidence, 
judgment was entered for the plaintiffs for 
ihe actual value of the part of the iron deliver
ed only (the damages having lieen negatived 
I'.v the jury I. and for the defendants upon 
their c« unterclaim for damages sustained front 
the bren-h of contract, other than by reason 
"I the inferior quality of the Iron: and the 
plaintiffs wen allowed »h. costs of the action, 
and the defendants the cists of the counter
claim. Itertram v. .!/< imy Manufix luring
» V. in (t. It. 516.

--------- Particular Chattel — Repreacnta-
fiou.l - The respondent bought at auction, 
through an agent, a billiard table described 
in the auctioneer's advertisement as “a full 
H/e ti pocket English billiard table made by
Thurston," Ac., ami wrote t.. the appellants,
makers of billiard tables in Toronto, describ
ing his table and asking terms of exchanging 
it for a new one of another style. On re- 
ii'iving the information asked, the respondent 
wrote that he could not accept the terms offer- 
ed. The appellants wrote to the respondent 
I'king him to make an offer for an exchange, 
and to give a description of the table. To this 
the respondent answered: "I may just say I 
never saw our table yet, but am Informed it Is 
a very nice one. made by “ Thurston." and 
verv little the worse of wear. The gentleman 
uho purchased the table for us writes thus: 
" I got the 3 bill.aid halls and marker, and 

«nés. which is all that is needed for 
billiards. I am told the table is a great bar 
gam. cost i —*hi in England. and is not much 
ihe worse for wear. The table is t$ x 12. and

for particulars we would refer you to . . " 
M. & Co. then wrote accepting the offer, and 
adding. 11 We trust that the English table is 
fully as represented: and if you are satisfied, 
you may ship it at once, with billiard balls, 
markers, 1!» cues, cloth, and what else there 
may be. In the meantime we will get up a 
4i/4 x It Eclipse Combination table in best 
style, and with outfits for pool, carom, and 
pin pool games.*' The table shipped by McD. 
on reaching Toronto was found to be an 
American made table with English cushions 
and worth only from $15 to $25. M. tV *( 'o. 
brought an action for the original price of the 
new table: —Held, that McD. agreed to deliver 
to M. Ac Co. an English built table made by 
Thurston as described in his letter, and having 
failed to deliver such a table, he was liable 
to pay the full price of the one obtained from 
M. * Co. iI'm \. MoDougaU, is s. 0. B. 
Too.

---------  Rcprcucntation* — H'arran/j/.l -—
Where n person mnnufncturing Hour, marks it 
ns of a particular quality, that amounts to a 
warranty of its being of such quality. Held, 
that in this case the evidence of representa
tions made by the seller at the time of sale 
were sufficient to warrant the jury in finding 
an express warranty. Chwhulm v. Proudfuot, 
15 U. C. It. 2t13.

---------  Warranty—Delivery—A creptanrc. |
—In a contract for the purchase of deals from 
A. by S. et al., merchants in London, it was 
stipulated, inter alia, as follows: " Quality 
—Sellers guarantee quality to be equal to the 
usual Etchemin Stock and to be marked with 
the Beaver Brand:" and the mode of delivery 
was f. o. b. vessels at Quebec, and payment by 
drafts payable in London 120 days' sight from 
date of shipment. The deals were shipped at 
(Quebec on board vessels owned by I'. & Bros., 
at the request of V. & IV. intending purchasers 
of the deals. When the deals arrived in I»n- 
don they were inspected by S. et al., and found 
to be of inferior quality, and S. et al., after 
protesting, sold them at reduced rates. In 
an action in damages for breach of contract: 
—Held, that the delivery was to Is» at Quebec, 
subject to an acceptance in Ixmdon, and that 
the purchasers were entitled to recover under 
the express warranty as to quality, there 
lining abundant evidence that the deals were 
not of the agreed quality : arts. 1507. 1 IT.'I, 
1073, C. C. iïteuart v. Atkinaon, 22 S. V. B. 
315.

See Exchange Hank v. Stinson, 32 1‘.
158; Dyincnt v. Thompaon. 0 O. B. 500. 12 
A. B. (550, 13 S. C. It. 303; liognrdus v. Wel
lington, 27 A. B. 530.

8. Other Caaea.

Deduction from Price—Confliotiixj Evi
dence- Jury. | — Defendant sold the plaintiff 
an ox at 2.5s. per cwt.. and received 20s. ns 
earnest. Some days after, the ox was weighed 
at 15 cwt., and the plaintiff offered $10 as the 
balance of purchase money, contending that 
by the original agreement one-third was to be 
taken off for offal. Defendant denied this and 
refused to deliver the ox, and tin» plaintiff 
thereupon brought replevin. The evidence ns 
to the bargain was contradictory:—Held, that 
the jury should have been told, that if the 
agreement was ns stated by the plaintiff he 
was entitled to succeed; but that if that was
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not clenr, and defendant refused under the 
bonA tide belief that there was to he no de
duction. then they should find in Ids favour. 
O'Rourke v. Lee, 18 V. C. It. MU9.

Liability for Customs Duty l‘oinncnt 
loi Rurvhumr Itceoveru. | —The defendant, 
assignee in insolvency of L. & Co., advertised 
the whole estate for sale, consisting of a 
wholesale stock of groceries, &e., and a distil
lery anil plant, which were specified in the ad
vertisement in parcels, with the supposed 
value u| iaeh, the total being said to be about 
y:.l,«KMt. lie had an inventory prepared which 
professed io give the cost price, and the ad
vertisement invited tenders "at so much in 
the dollar on Inventory price,'* to Is» paid in 
three equal quarterly instalments, or live per 
cent, to lie allowed off for cash. Most of the 
goods were then in bond. W. & Co., on the 
1-tli .lanuary, I*70. tendered for the whole 
slock, "as per inventory, the sum of 7U1 « 
«•enis on the ilollar. payable in cash after 
having «'heckeil over the sio<k ami found it 
convoi." Un the next «lay, at a meeting of 
creditors, the assignee was instructed to 
accept this offer, ami he wrote to W. & Co., 
accepting it. repi-ating the offer almost in 
their words. Afterwards, ailing under the 
orders of certain «Tedilors, the assignee re
fused to di'livnr tile goods to XV. & (!o.. unless 
tlH»y would pay the «luty as well as tin- 7*»'« 
«•«■tits on the ÿôl.iHHi; anil to obtain the goods, 
W. & I'o. hail to pay #4."1,000, being about 
#1.01 hi more limn they would owe according 
to their offer, without the duty: —Held, that, 
looking at the advertiseineui. tender, and 
acceptance, XV. iXc Co. were not l.niiml to pay 
the duty: and that the payment by them was 
not a voluntary one, so as to prevent them 
from recovering hack the excess as money had 
and received. XX". & Co., to obtain possession 
of part of tin. distillery plant which was affix
ed to the distillery, had to expend money in 
order to remove it : Held, recoverable as 
money paid. Hilton v. Miimoii, .'IN V. C It 
14.

•------- I mui/i nf Truih ,\ Plaintiffs bought
from defendant certain coal, shipped to de
fendant at Toronto from a foreign port, and 
then lying on hoard the vessel in the Welland 
Canal. .X sale note was given, stating only 
the i|uantily and price, and the time by which 
it wit- io he taken out of the vessel ; Held, 
that defendant was not obliged to pay the im
port duties Held, also, that evidence was 
rightly admitted to shew the usage of the 
trade on sales made under such circumstances. 
Brown v . Browne, 9 U. C. H. 812.

Pince of Delivery -Change of- I'.rim 
I'ii ii/hl | The defendants agreed to sell to 
the plaintiff" a i|itanlily of tow, to Is- delivered 
in the l "lilted States at a "Poston point," 
that is. a point to which the freight charged 
was the same as to Poston, Mass. Poth par
ties contemplated the route from the Suspen
sion llridgv ns that by which the tow would 
be sent, and Hollows' Falls, X !.. a Poston 
point on that railway system, was the place 
named by the plaintiff, hut subsequently he 
desired to have the tow sent to Franklin. 
N il., which was not a Poston point on that
railway system, and lie agi....I to pay the arid
trnrv or extra freight, which lie supposed was 
five cents |M»r 1|H| pounds. The defendants 
accordingly consigned the goods to " Franklin, 
N il ." and in the ordinary course of trans
port they were taken to Poston, and thence to 
Franklin, X.H., where they were received by

the plaintiff, subject to railway charges great
ly exceeding the live cents per 100 pounds. It 
happened that Franklin was a Poston point 
upon the lines nf railway with which the 
(irand Trunk Hailway connected at St. 
Albans, and the defendants had on one occa
sion shipped two car loads from stations of 
the (irand Trunk Hallway by that route, but, 
in consequence of delays at the St. A limns 
custom house, the plaintiff wrote directing the 
defendants to ship by the Suspension Pridge: 
— Held, that by their contract the defendants 
wore not bound to ship to Franklin. X.H., 
which was not a Poston point within the con
tract : and that under the circumstances the 
plaintiff, and not the defendants, was bound 
to pay the extra freight. Symmvrt v. 
Livingitonv, 10 A. H. 855.

Possession Payment of 1‘riee-— i'.re-rution 
of Conn i/umi. | - The declaration stated that 
by agreement between the plaintiff and ,1. and 
II., two of the defendants, the plaintiff was 

I cm it led. on delivering to them certain goods, 
to a conveyance in fee, free from iiicurn- 

i brames, of two lots mentioned, which were 
i then subject to a mortgage to one A. S. ; and, 

in consideration that the plaintiff would 
( accept a conveyance and deliver up the goods, 

defendants by an agreement in writing 
promised to pay the plaintiff #500 in six 
weeks, if in the meantime the loth should not 
lie released from the mortgage. Averment, 
that the conveyance was so accepted and the 
goods delivered ; that the mortgage Imd not 
been discharged : and tlutt defendants had not 
paid the #fiihi. The two agreements were put 
in. Tin* first, under seal, dated 1st June, 
18(55, set out the sale of the goods by the 
plaintiff to the defendants .1 and II.. for 
which they agreed to pay $1,400—#200 on 
receiving possession, #5no by a conveyance in 
fee of the two lots, to be taken as cash for 
that sum, and I lie remaining $700 by instal
ments, as stilted in the agreement : Held,
that under this agreement defendants were 
not entitled to possession of tin- goods until 
payment of the #‘2oo and execution of tlie 
conveyance. (nitnliuin v. Wall, 25 V. It.

Retnrn of Article. | — See lluinillun v. 
i Xortheg I//;/. Co., 81 o. It. pin.

Right of Selection Parol Ri'idcneo— 
/ Miiye. | The plaintiff's in tlie beginning of 
.laiiuat v, 1n.no, had purchased through V. and 
(i. of Montreal, a quantity of rails, and re
quiring 2,000 ions more, negotiations were 
entered Into between II. the plaintiff’s agent, 
( '. and (i., and the defendant, which r«*su!ted in 

i a note being signed on the 14th January ad
dressed to the defendant advising him tlint 
tliev hail sold to the plaintiffs on the defend
ant’s account ‘2,000 tons of rails (50 lbs. to 

I the yardi at £N INs. ltd. stg. per ton. payment 
to lie made in Isotidon against documents, and 
credit to lie there o|sqied with approved 
bankers in favour of defendant's agent. The 
defendant, who was then in Montreal, signed 
a sale note in similar terms to the above. The 
sale was immediately communicated to the 
plaintiffs, who signed a confirmatory note, add- 

j mg the words that the make should he either 
Kbbvvvale or Moss Pay, and wrote across the 
face that the rails were to lie 50 lbs. "ordin
ary section and specification." This confir
matory note was not communicated to the «!«»- 
fendant until after action brought. The 
«•milt was o|wne«| by the plaintiffs in aecord- 

1 mice xvitli tlie coni raid. The plaintiffs and
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defendant were deniers in mid not manufac
turera of rails. The defendant, at 'lie time 
tin» contract was entered into, had purchased 
rails from a linn in Kngland. who were also 
dealers and not manufacturers, and who had 
arranged with the manufacturers at Khbwvale 
for the manufacture of rails of a section known 
ns “ Hamilton and North-Western." and which 
came within the term "ordinary sect ion." 
by which a number of different kinds of sec
tions were embraced: and these were the rails 
which the defendant Intended delivering to the 
plaintiffs. The plaintiffs required a section
• ailed “ Sandberg." which al-o came within 
the term "ordinary section." and when they 
discovered the defendant's rails were Hamil
ton and North-Western, they endeavoured to 
cet defendant to change the section, which the 
defendant was unable to do. The plaintiffs 
allowed the rails to Is* -hipped to them and 
paid for under the credit, anil it was not till 
afterwards that they notified the defendant
• •I" tie ir refusal to accent, contending that un
der the contract they had the right to name 
the section: Held. that, even if the confirma
tory note were embraced in the contract, it 
<lid not give the plaintiffs the right of selec
tion : that parol evidence was not admissible 
to add such a term to the contract: and that 
the evidence failed to establish any usage 
giving such right, especially as the parties 
were dealers and not manufacturers, and in 
view of the plaintiff's conduct in the matter: 
and that the contract was therefore tier formed 
by the section delivered. Page v. Proctor, Ü 
u. it. 238.

Time, Essence of Contract. | In an ac
tion for non delivery of cheese sold by defen
dant to plaintiff, it was urged that time was of 
the essence of the contract, and that the plain- 
• ; if should have proved a readiness to accept by 
tlie time stipulated, which defendant contend
ed was 20th September :— Held, that the 
ex idettce shewed that time was not Intended 
to be so considered : that the contract was 
only for delivery within the usual time: and 
that if delivery by the 2(hh was a condition 
precedent, it was waived by a letter of the 
INth. Hnl I il il I g nr V. Watnon, ,'IU I'. I*. 329.

In contracts for the sale and delivery of 
flour at a future day. and in like cases, time is 
strictly of the essence of the contract, /'«/»•- 
iiiiiii v. McDermott, 1 K. X A. 443.

sii ItiimIi v. I'imlott, if ('. 1'. 34 (ante
ItLPLEVIN, 1. 5).

III. PitotKFiiixtm on Contracts.
1. let loan fur fiood* No/d mid Ihlirnul mid 

for (iooiln Itiirguimil mid No/d.

(a I II lu a the Action tri/f Lie,

Agreement to Pay by Bill of Ex
change. | Where, in assumpsit for goods 
sold, Hie plaintiff produced two writings, by 
"Mr of which he agreed to «Hiver to A. W. 
X t o. 100 barrels of pork at a certain price, 
mid by the other signed by the defendant, 

- hi of A. W X t'o„" tlie defendant agreed 
i" pay fur pork by bill in favour «if the plain
tiff: llehl. that, although defendant was per 
-"iiallv liable on his undertaking, yet that the 
plaint iff should have brought his action 
against him for not furnishing the bill. anu 
Hot for goods sold, funnier v. Itoebuck, K. 
T. 3 Viet.

Agreement to Return or Pay.| —
"(mod to ------- - for the above goods, either
t«« !»■ returned «•> paid for." attacheil to a list 
ol the goods: llehl, that after demand the 
goods might lie siii'il for as g....Is sold and deli
vered. Uarvie v. f lark non. i; V. c. n 27.

Assignee Suing Defence—Ju* TertiiA 
In an action for goods sold and delivered 

by plaintiff, the assignee of the J. II. Co., it 
appeared that before suit a creditors' a-signee 
had lieen appointed to the estate of the com- 
pan.v : Held, that <lefeiidan|s could not object 
to plaintiff's title on the ground of the estate 
lieing in the creditor-" assignee, for such 
assignee hud not «luesiiotted plaintiff's title, 
ami détendants were mu defending under him.
It tic ox v. Pillow, 28 C. V. 100.

Delivery for Manufacture Damagea 
for uni Manufacturing /,*. delivery | gem 
Idc. that if in an action upon the ease for not 
manufacturing Ion bushels of wheat into 
Hour, the plaintiff recover damages «•iptal to 
the value of the wheat delivered to the de
fendant, the hitter cannot bring an action for 
goods sold for part of the wheat which had. 
in point of fact, lieen redelivered to the plain
tif!. and Hull such re-delivery should have been 
given in evidence in mitigation <>f damages; 
and that an action upon the common counts 
could not at any rate be sustained in such a 
case. Amiran v. Iturwtll, Tay. 382.

Executory Contract.] -Defendant*. It. 
and A., lieing in partnership, agreed under seal 
I'* buy a quantity of tobacco from I). M.. one of 
the ixxii plaintiffs. I ». signed the name "f de
fendants' tirm opposite to one seal. Ity an
other sealed Instrument of the same date the 
plaintiffs agree«| to deliver the tobacco to ile- 
feiidiints. and till* was also signed opposite to 
one seal by It., in the name of «lefendants' tirm. 
anil opposite the other by D. >|„ per It. 1\ 
Plaintiffs deidnred as it|i«iii a parol agreement 
for not accepting the tobacco. Common count*
were added: Held, that the contract under
the evidence «'oiilil not he treated as executed, 
ami plaintiffs therefore could not recover upon 
the common counts, ,1/oor v. lloud, 23 V. C. 
H. 430.

Expiry of Credit. |—Where plaint iff sold 
goods to defendant, xx ho was to give his note 
at three months f«ir the price, hut afterwards 
took away the goods without giving it : Held, 
that an action for goods sold would not lie 
until the time «if the credit had expired. 
Magruih v. Tinning, tl O. S. 484.

Defendant purchased goods at auction, on 
the following terms: "tender i'2 Vis. «-ash 
iloxvn : over that amount but under £123, 
eleven months* credit on approved Indorsed 
not■** with interest " Held, approving Wake-
Held v Oorrle, 6 U. C It. 130, that an action 
wouhl not lie upon the «•ommun counts until 
the time of credit had expired. Hilliiuan v. 
Urban, 13 V. C. It. 344.

An action for gooils hargain«>«l and sold, to 
In- paid for by instalments, cannot he main- 
taini'd until the full period of credit has ex- 
piml. Moon v. hunt:, 44 1". ('. It. 309.

Foreign Corporation Might to Sue.] — 
Action h.v a foreign corporation, incorporated 
in the Vnited States, against resilient* of tills 
Province, on the common count* Plea, that 
defendant* are subjects of this Province, ami 
the plaintiffs are a foreign corporation, and
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cannot sum in this Province. On demurrer :
Hdd. that, although the plaintiffs might 

not In- able to sue for goods bargained and 
sold oti a contract made wholly in Upper Can
ada, they could for goods sold and delivered; 
ami. as in this case the plea must be taken to 
apply distributive^ to each cause of action 
stall'll in the count, that the account stated 
in Canada must be taken to have been of and 
concerning dealings which took place in a 
foreign country, where the right of the cor
poration to be a party to such proceedings 
• mild not lie denied. I ni on India liubher 
Co. v. Ilibbard, Il C. P. 77.

Payment for Land in Good*. | Where 
the plaintiff had agi... il orally with defend
ant to purchase land from him. and having 
been let into possession hud made payments on 
account in money and cattle, and defendant 
afterwards sold the land to another, promis
ing to repay what he had received from the 
plaintiff ; -field, that on his refusing to do 
so, the plaintiff could recover the amount from 
him in an action for goods sold and delivered. 
UtII v. Stanton, 2 U. U. It. HU.

Plaintiff orally agreed to purchase certain 
land of defendant, giving goods in part pay
ment on account of the purchase money : 
Held, that the absence of any written agree
ment would not entitle the plaintiff to sue for 
the price of his goods as if payable in money. 
Hoskins v. M iteheson, 14 U. C. It. 551.

Price Agreed on. | —To sue for goods bar
gained and sold, the plaintiff must prove a 
certain price agreed upon ; if lie cannot, there 
should be a special count for nut accepting. 
Clnduc v. lliehurdson, Il U. C. It. 14U.

Promissory Note Acceptance of — 
Fraud.) To an action on the common counts 
for goods sold, defendant pleaded that at the 
linn' of sale the plaintiff agreed to and did 
receive in payment therefor two promissory 
notes made by one M. The plaintiff replied 
that lie was induced to receive these notes 
by fraud (setting out defendant's fraudulent 
representation respecting them.) The facts 
as staled in the pleadings being admitted by 
the plaintiff's counsel :—Held, that the plain
tiff could not recover, for, there being an 
express contract, defendant's fraud could not 
create an implied one, though it would entitle 
the plaintiff to sue in trover for the goods, or 
maintain a special action for the deceit. 
Sin nit v. \leCog, «7 U. C. It. 51)7.

Uefeiidant gave a note made by one K.. to 
the plaintiffs, in exchange for a buggy. The 
note was not paid at maturity, whereupon the 
plaint ills sued defendant on the common 
counts for the price, alleging that he bad in- 
duced them to tain the note by fraudulent re
presentations ; Held, that the plaintiffs could 
not recover, for, there being an express con
tract io lake the note for the buggy, no -agree 
meut to pay in money could be implied by 
reason of the alleged fraud. Auger v. Thump- 
•on. :t A. It. 11».

Purchase of Goods on Credit -Statu 
torg liialnlilu to Huy on Credit.)—The plain
tiff sued the officers and directors of a co alter
ative association, incorporated under II. S. 
O. 1887 c. KM I, for the price of goods sold 
on credit, the association being by their Act of 
Incorporation forbidden to buy in that way ; 
—Held, that the plaintiff could not recover, 
as no action could be maintained upon uu

I implied representation or warranty of auth
ority in law to do nn act ; and, moreover, the 

j plaintiff must be taken to have known of the 
statutory inability. Held, also, that, although 

| the proceeds of a resale of the goods by the 
| association were applied to relieve the defend

ants from a personal liability for other goods 
purchased by the association, they could not 
Is* said to have derived a personal Imneflt from 
the plaintiff's goods; and. therefore, the lat- 

| ter could not recover on this ground. Slru- 
thers v. Mackenzie. 28 O. It. .'581.

Sale by Agent Hood» Intrusted to 
j A gent g "—Paument to Agent—Innocent Pur- 
I chagcr—Mights of Oictier ugaingt.)—See 
! Mushier v. Keenan. Ill m. It. (158.

Shares in Boat Price of.]-—Where one 
I has subscribed for shares in a steamer which 
j another person intends to build, if the sub

scriber refuse to accept and pay for the 
| shares, an action can Is* maintained only on 

the special agreement, not for the price of 
i the shares in the boat not yet built, as if they 
I were a vendible commodity. I'umeron v.
I Thornhill. 1 U. C. It. 132.

Tender of Goods — Aeceggity for.) — 
Where defendant in this country ordered cer
tain articles of clothing from the plaintiff 

I in Knglund, and on arrival here they were re- 
l ceived by the plaintiff's agent, who did not 

tender them to nor leave them with defendant, 
but demanded payment for them, which was 
refused : Held, that an action for goods 
sold ami delivered would not lie, but that the 
plaintiff should have declared specially for tlie 
non-acceptance. Lane \. Melville. 3 tf. S. 
124.

(b) Other Cages.
Evidence Idmissibility - Worthlessness 

1 of hoods. |—C. w ishing to procure a water 
wheel which, with the existing water power, 
would he sufficient to drive the machinery in 
his mill, A. undertook to put in a " four-foot 
Sampson turbine wheel," which lie warranted 
would be sufficient for the purpose. The 
wheel was afterwards put in. but proved not 
to be lit for the purpose for which it was 
wanted. The time for payment of the agreed 
price of the article having elapsed, ('. sued A. 
for breach of the warranty, and recovered 

| #438 damages. A. subsequently sued ('. for 
the price, and < '. offered to give evidence in 
mitigation of damages that the wheel was 
worthless and of no \ulue to him. Objection 
was taken that it was not competent to (". 
to give any evidence in reduction of damages 
by reason of the breach of warranty, or on 
the ground of the wheel not answering the 
purpose for which it was intended, and the 
Judge declared the evidence inadmissible: 
Held, reversing the judgment of the court of 
appeal. 2tl <\ I*. 338, that, as the time for 
payment of the agreed price of the article had 
elapsed when the first action was brought, 
and only s|ieoinl damages for breach of war- 

I rant y had b»*en recovered, the evidence ten
dered by C. in this case of the worthlessness 
or inferiority of the article was admissible. 
Church v. Abell, 1 S. C. It. 442.

Pleading.]—In debt for goods found and 
provided for one M. at defendant's request, 
not alleging by plaintiff : Held, declaration 
sufficient, on motion to arrest judgment. Ken- 
drirk v. Maricell. 7 V. C. R. 1)4.
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--------  Warranty—Itrrach of.J—In an ac
tion between vendor and purchaser for the 
price of a machine sold under a conditional 
sale, the defendant may shew that the mach
ine was not as warranted and so reduce the 
claim by the difference between the value of 
the machine as warranted and its actual 
value. Tomlinson v. Morris, 12 O. It. 311, 
specially referred to. ( ull v. Roberta, 28 O. 
It. 5U1.

2. I ct ions for X on-acceptance.

(a) Damage» Recoverable.
Deed of Vessel—Whole l aine.]—In an 

action against the vendee upon a contract to 
accept a deed of a vessel, and to give a mort
gage upon it for the purchase money, the de
claration, which shewed a delivery of the ves
sel by the plaintiff to the defendant under the 
contract, alleged as a breach the refusal of 
the defendant to accept such deed : and aver
red that by means thereof the vessel and its 
price bail Is-en lost to the plaintiff. The jury 
gave the plaintiff a verdict for the whole value 
of the vessel, and the court refused to disturb 
the verdict. Phillip» v. Merritt, 2 C. V. 513.

Loss of Profit —Difference in Price.]— 
Declaration, that plaintiff agreed with defend
ant to deliver to him on or before the 1st 
August, at, &<-., ÔIHi cords of wood at 1 Is. 
per cord, to Is* paid for monthly, according 
to the quantity delivered. It then averred 
delivery of 125 cords before the 1st August : 
and that, although more than one month 
had elapsed after the agreement, and 
although plaintiff was ready and willing to 
deliver the residue, yet defendant would not 
pay for the quantity delivered, nor accept 
the remainder: — Held, that the measure of 
damages was the value of the quantity of 
wood delivered at the contract price, and also , 
the difference of profit on the residue of the 
wood lietween the current selling price and 
the contract price. Moore v. Logan, 5 C. 1*. 
294.

Defendant agreed to purchase from plain
tiff 2.1 NHi barrels of flour, to be delivered at a 
good port on I dike Ontario, in all June next, 
by giving the buver one week's notice at To
ronto. at 37s. ltd. per barrel, payable on de- 
li'cf.v. I’laini iff sued for non-acceptance, 
averring that he was ready and willing and 
offered to deliver the Hour at Oswego, hut de- | 
fendant refund to accept, and he was obliged 
to resell at a loss. Defendant pleaded that 
the plaintiff gave one week's notice of deliv
ery to him at Oswego on the 1st June; that 
he was ready and willing to accept and pay ; 
there on that day. and for a reasonable time j 
thereafter, but that the plainwff had not the ! 
flour then, nor within a reasonable time there- | 
after. It appeared that the plaintiff had ! 
k'i'eii notice of delivery on the 1st June, j 
but afterwards, on the 31st May, finding I 
'hat the 1st would fall upon a Sunday, he • 
notified defendant not to attend then, but 
on the 11th instead ; and that he had attended 1 
both on the 2nd and 11th, and was ready ! 
to deliver, but defendant was not there to ac- | 
cep' : Held, that the plaintiff was entitled to ! 
recover, and that the measure of damages was 
the difference between the contract price and 
what he was afterwards obliged to sell for ; 
at Oswego, not what was the price at To
ronto. Itrunaiill v. Mair, 15 V. ('. It. 213.

Defendant agreed to buy flour from plain
tiff. deliverable at a good port on Lake On 
tario, in May-, 185H. and to be guaranteed in
spection extra in Host on or New York, at 
$9 per barrel, free on board. It appeared that 
on the 27th May the plaintiff told the broker 
at Toronto through whom the contract was 
made, and who was interested in half of the 
Hour, that he was ready to deliver it at Hamil
ton, and gave him an order on M. \ Co., of 
Hamilton, to deliver the Hour to him on re
ceipt of the purchase money, which the broker 
said would not lie satisfactory to defendant. 
Next day plaintiff offered defendant the re
ceipt of the Great Western Hallway Company 
for the Hour, with a delivery order indorsed in 
defendant's favour, which defendant refused, 
saying that he must first see a sample. After 
due notice to defendant the Hour was sold by 
auction at a price mueli lower than he hail 
agreeil to give, and plaintiff sued for the dif
ference in an action for not accepting :— 
Held, that lie was entitled to recover, Ueorge 
v. (Husk, 14 U. C. It. 514.

On the 7th May. 1.H74, the appellant sold to 
the respondent 500 tons of bay. The writing, 
which was signed by the appellant alone, was 
in the following terms : " Sold to G. A. C. 
5tH) tons of timothy hay of best quality, at the 
price of $21 per ton f. o. h. propellers in 
canal. Montreal, at such times and in such 
quantities ns the said G. A. C. shall order. 
The said bay to be perfectly sound and dry 
when delivered oil board, and weight tested 
if required. The same to be paid for on de
livery of each lot by order or draft on self, 
at ilie Hank of Montreal, the same to be con
signed to order of Dominion Hank. Toronto." 
In execution of this contract, the apisdlant 
delivered 147 tons and 33 pounds of hay, 
after which the respondent refused to re
vive any more. The appellant, having sev
eral times notified the respondent, both or
ally and in writing, by formal protest on the 
2Sth July, 1874, requested him to take de
livery of the remaining 354 tons of hay. On 
the 11th Novemlier following the apjiellnnr 
brought an action of damages for breach of 
contract.^ by which he claimed $3,417.77. to 
wit. #2.471 difference between the actual value 
of the hay at the date of the protest and the 
contract price, and #tt43.77 for extra expenses 
which tin- appellant incurred owing to the re
fusal of the respondent to fulfil his contract :

Held, that such a contract was to lie exe
cuted within a reasonable time, and tlint, 
from the evidence of the usage of trade, the 
delivery, under the circumstances, was to lie 
made before the new crop of hay, and that 
the respondent, being in default to receive the 
bay when required, was bound to pay tIn- 
damages which the appellant had sustained, 
to wit, the difference at the place of delivery 
lietween the value when the acceptance was
refused end tin- contract price, and other
necessary excuses, the amount of which, 
being a matter of evidence, was properly with
in the province of the court below to" deter
mine. i'hapman v. Larin, 4 S. < |{. 3411.

Price of Goods Property not Pnaainy— 
Possession—Tender—Waiver. | 4 hi the 30th 
May, 1891), the plaintiff and defendant agreeil 
In writing for the sale by tin- former to the 
latter of certain goods for $175. payable #30 
on receipt of bill of lading for or tender of 
the goods, and the balance to lie paid in in
stalments. for which promissory notes were 
to be given ; the projierty to remain in the
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l»lniiitill* until payment of the notes, but the 
goods to In* shipped ns soon us possible, freight 
nml charges to lie paid by the defendant. Un 
île l'.ih .lune ihe phiintili -eut the defendant 
nn invoice of the goods, mid on the 14th of 
thaï month Ihe defendant wrote to the plain
tiff refusing to proceed with the contract upon 
llie ground linn the invoice price was not that
........ I upon, tin ihe 15th June the plaintiff
advised the defendant that the goods laid 
been shipped and drafts and notes forwarded 
Koine correspondence ensued, but the defend 
am adhered to his refusal to take the goods. 
The goods arrived at the town where the de
fendant lived on ilie 10ih July, and the de 
fendant on the 2()th July again wrote to «the 
plaintiff iluii lie had supposed liait the plain
tiff laid concluded not lo ship the goods, and 
again refused to take them, giving as a ground 
tli.it the season for use of them laid passed, 
and saying that they were now nt ihe station 
at tlm plaintiff's risk: Meld, that the dr 
fendant having refused to perform his con
tract on the 15th June, ui which date he did 
not contend that there laid been default on 
the plaintiff's part, and Ids refusal remaining 
unreiracied down to ihe lime of the arrival 
of lh«' goods in July, his right to require ten 
lier al ihe dale fixed for the performance was 
waived. Held, also, that tin* plaintiff was 
entitled to recover the full price of the goods 
as damages for breach of the contract, upon 
the ground that the right lo the possession 
of the goods having been transferred by the 
plaintiff lo ihe defendant, the plaintiff had 
done all that lie was required by the con tract 
to do to entitle himself to payment of the 
price. The stipulation by which Ihe property 
in the goods was to remain in the plaintiff 
during ihe levin of credit, notwithstanding 
the delivery of possession to ihe defendant, 
and the fad that the plaintiff had given up 
possession to the defendant, ns far ns he could, 
took the case out of ihe general rule which 
prevents a vendor from recovering the price 
where he has not parted with the pnqierty in 
the goods. Tufli \. Poncaa, 32 O. It. 51.

Retention of Deposit ns Compensn- 
tion for Non-acreptnnce Action fur. \ 
tin the inli July. 1 K>0. ihe plaintiff, a aille 
dealer, bought from defendant forty two head 
of cattle for $2.772. ami paid $200 mi ac
count. the defendant to retain the animals on 
his pasture until pi a condition lit for the 
Knglish market, for which they were, to the 
knowledge of the defendant, purchased by the 
plaintiff. The defendant, insisting that he 
was bound lo retain the cattle tint il the 
20th August only, on the 18th September 
wrote to the plaintiff requiring him to “settle 
for the cattle ami lake them away before the 
27th instant, or I will sell the cattle again 
to get uiy money out of them." The plaint iff. 
not having acted upon this notice, the defend
ant oil the ôth October sold forty of Ihe entile 
at a loss, ami refused to refund the deposit. 
In an action brought by the plaintiff, the evi
dence, as to the exact terms of the contract, 
was contradictory, but the jury found in 
favour of the plaintiff's version, and gave a 
verdict for the full amount of deposit, which 
the court beloxv refused to disturb. The court 
of appeal, being of opinion that the plaintiff 
could waive the breach of contract, and simply 
sue for recoverx of the money paid, affirmed 
the judgment, Murray v. llutchimon, 14 A. 
II. 4811.

See Met'lure v. hreutesigrr, il O. II. 480; 
It/until t v. T hum ion, 1) U. II. 5(5! I, 12 A. R.

I55P, VI S. ('. H. .tu.'5 : Itcrtram v. Muncy 
Manufacturing Co., 15 O. II. 51(5.

i bi Other t'uici.
Acceptance by Conduct after Notice
I < niict fur Price. | Plaintiff on the 7th 

March. 18(54. agreed to sell to the defendant 
all the Itinils-r which the new saw logs at 
plaintiff's mill would produce, to be cut in 
the manner specified, and delivered during the 
year at the railway station, at a named price 
lier thousand feet, defendant lo accept the 
same, and pay as delivered. About the 21st 
June defendant ins|iected and measured 21.072 
feet at Ihe mill. On the 21)1 It he went with 
the plaintiff to the station, ami the plaintiff 
told him there was then 75,imhi feel there. 
(>n the 21st July this was incidentally burned. 
Ily the 17th August tut additional quantity 
had been delivered, making in all 11b,000 feet, 
of which defendant was notified by the 2mh. 
The plaintiff having sued defendant on special 
counts for not accepting, and for goods sold 
and delivered, the jury were told that an 
acceptance might Is- proved either expressly 
or by permitting a reasonable time to elapse 
without objection after notice of delivery; 
and they found for the value of the whole 
quantity on the last count: Held, that the 
verdict was right; that the plaintiff could sue 
on the common count, though all the lutnlicr 
contracted for had not been manufactured, 
for defendant was bound to pay “ as deliv
ered." i. e., after he hail received proper notice 
of delivery and had not objected: that the 
seller had done all that was requisite, either 
on Ins own behalf or the buyer's, by sawing, 
measuring, delivering, and giving notice, ami 
was therefore entitled to recovv Corn \. 
Junci, 24 U. It. Ml.

Nor Midland It. II . Co. v. Ontario l{olliny 
Mill« Co.. 2 U. It. 1. It) A. It. (577; Tafia x. 
Punt hi, 1(2 <). It. 51, ante (a).

3. Actiona for Son delivery.

(al I him a yea.

Indirect Damages. | -Action on a con
tract to make and deliver two pair of burr 
mill btones. Breach, t hoir insufficiency and 
bad quality. The jury, in addition to the 
cost of new stones, allowed certain sums ex
pended in attempting to nipnir the broken 
stones, for dressing ihem. and for injury 
caused by their breaking to the machinery of 
the mill: damages being specially claimed in 
the declaration on these accounts: Held, that 
the verdict wits sustainable as to the last two 
items, but not as to the first. Colton v. Hood.
11 V. C. It. 153.

-------- Executive homage*.]—Under a gen
eral allégation in the declaration, that the 
plaintiff hail Incurred expense in replacing, 
altering, and repairing certain lock castings, 
which the defendant did not make or finish 
in the maimer contracted for:—Held, that 
plaintiff could projierly claim certain travel
ling ex tiennes to which he Imd been put in 
connection therewith. The contrail price for 
the castings in question, to l>c paid to the 
defendant, was $52: whilst the jury gave the 
the plaintiff $31)7.50, damages, which were
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proved to be the expenses to which lie had 
been put by reason of defendants’ failure to 
carry out the contract:—Held, nut excessive. 
Lalor v. Burro ire, 18 C. P. 321.

Measure of Damages. | -Plaintiff having 
contracted with 8. & t’o. to furnish railway 
ties, of which defendants had notice, defend
ants agreed to furnish plaintiff with a certain 
(juantity of ties at lid. per tie. In an action 
for breach of such subcontract:- Held, that 
the measure of damages was the difference in 
value upon etch tie Is-tween what plaintiff 
was to pay defendants ami to receive from 
8. & Co. ll'o/rose v. Butt a, 5 C. P. 3117.

Action on a contract to délirer cordwood, 
required for the purpose of burning brick. 
The plaintiff proposed to prove that, during 
the delay occasioned by defendant’s neglect 
to deliver, the price of bricks fell considerably, 
ami be claimed to recover for this loss:— 
Held, that such evidence was rightly rejected : 
and that the measure of damages was only 
the difference between the price specified in 
the contract and that actually paid for the 
wood procured by the plaintiff elsewhere, to
gether with compensation for his trouble. 
rechan v. Uallinun, 13 U. C. It. 440.

(b) Pleading.

Counterclaim to Action for Price. | —
Held, that to an action by an assignee of an 
ineount for the prier of lumber and slaves 
delivered by the assignor to the defendant un
der two certain contracts therefor, the defend 
ant under It. S. O. 1877 c. 110. ss. 7. 10. and 
the Judicature Act. 1HS1, ss. 12. 10. and 
rule 127. can set up as a defence a claim 
for damage for the non-delivery by the as 
signor to the defendant of certain other tim
ber and staves specified in the contracts, 
and for the inferior quality of those deliv
ered. In this case the trial Judge having re
fused to entertain the former defence, a new 
trial was ordered. Exchange Bank v. Stinson, 
32 C. P. 158.

Declaration - Willing to Accept — Re
quest. J—Upon an agreement to deliver wheat 
for the plaintiff at A.’s mill, the plaintiff 
averred in his declaration “that he was al
ways willing to accept the wheat at the place 
aforesaid, and to have paid defendant for the 
same at the rate in that behalf aforesaid, 
whereof the defendant bad notice Held, 
on motion to arrest judgment, declaration 
good. Held, also, that plaintiff need not 
prove, under this agreement, a request on his 
part to defendant to deliver, or that he was 
at the mill to accept delivery. IVrioAt v. 
Weed, 0 U. C. K. 140.

Defence—Denial — Notice—Offer.]—De
claration, that the plaintiff had contracted 
with one It. to deliver to him 200 firkins of 
Imiter, of which defendant had notice; and 
that defendant promised to use due diligence 
in endeavouring to procure the same : but 
ihat. although defendant procured seven fir
kins for the plaintiff, yet he did not use due 
diligence in procuring the rest, but made de
fault, whereby the plaintiff was unable to keep 
rhe contract with It., and lost great profit 
which he would otherwise hare made. De 
fendant pleaded: (1* that the plaintiff did 
not contract with It., nor had defendant no- 

Vol. III. i>— 11MI—47

lice thereof, as alleged. i2> That he offered 
to deliver to plaintiff the said seven tirkins 
so procured for him as alleged, but the plain
tiff refused to accept the same :—Held, on 
demurrer, that neither plea offered any de
fence. Robertson v. IJoyis, 13 U. C. It. 21*3

------— Extension of Time.]- Declaration,
that the «k'fendant agreed to sell and deliver 
to the plaintiff within one week certuin wheat, 
and the plaintiff advanced JfUMKi on account, 
yet defendant failed to deliver. I‘lea. that be
fore breach it was agreed that the plaintiff 
should waive the delivery within one week, 
and the plaintiff did then waive the same, ami 
extended the time for delivery:—Held, plea 
bad. for no subsequent delivery was alleged, 
nor was it alleged that the extended time had 
not elapsed. Molson v. Bradburn, 23 V. C. 
H. 457.

--------- Readiness to Deliver- Request.]—
Debt on bond, conditioned tl.at defendant 
should “ pay to the plaintiff £43 13s. in build
ing stone, at 15s. per cord, to be delivered for 
that sum in the town of Hamilton, at such 
times and in such places as should be required 
by the plaintiff : twenty cords to be delivered 
by the 20th of September then next, ami the 
remainder in one year.” Defendant pleaded 
that from the making of the bond until the 
expiration of one year, he had always Iren 
ready and willing to deliver the said stone at 
such times and places as should lx- required 
by the plaintiff. Ac.: yet that the plaintiff 
did not. within one year from the date of the 
bond, require him to deliver the said stone 
or any mart thereof:—Held, on demurrer, a 
good defence. Stinson v. Urnnigan. 10 U. 
C. K. 210.

--------- Readiness to Deliver—Time.)—In
assumpsit for non delivery of a quantity of 
hams, which were to Is* delivered at the open
ing of the navigation in the spring, defendant 

leaded that he was ready and willing to «le
ver the hams at such ojiening. but the plain

tiff refused to accept or imy for them: on 
which issue was joined. There was no proof 
of any offer or readiness to accept them at 
the opening of navigation, although some evi
dence was given of readiness at a subsequent 
period:—Held, that the jury properly found 
for defendant. Hancock v. Hibson. 3 I*. C.

(c) Other Cases.

Agreement—Notice — Request — PU a — 
Readiness to Deliver—Demand. | -Defendant 
agreed as follows:—” Within three years, and 
when «lesired by him. I promise to pay M. (*. 
.V." (the plaintiff* “or hearer. £30 currency. 
In such stone and marble work as he may 
want, at cash price, delivered at 1‘ort Dover, 
value received, with Interest:’’ Held, that 
the plaintiff must prove notice to defendant 
of the kind of stone or marble work required, 
and when it was to be delivered, and that 
until such request lh«>re could be no default. 
Qua-re. whether a plea, that after the making 
of the agreement, and within three .rears from 
the date thereof, the defendant was, and still 
is. ready and willing to j»erf<»rm the agree 
ment, would raise a material issue Semble, 
that the defendant, on a proper demand, would 
have been hound to carry out the agreement, 
even after the three years. Nickerson v. 
Oardnrr, 12 Ü. 0. R. 219.
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Delivery of Wrong Goods.) On mo
tion for » new trial, In an action for non-deli
very <>f um< sold: -Held, that, although de- 
féminin might not linxv contracted to deliver 
the best quality of oats, yet that. innsmueli ns 
tin- grnln delivered xvas n mixture of oats and 
\v I lent, he had not fulfilled his contract to deli
ver on ta; and, the jury having found for de
fendant. a new trial xvas granted, but only on 
payment of cost*, as the amount of damage* 
to xvhicli |ilainliff np|»enred entitleil xvas only 
about $100. Tnoliii v. Armatrong, lô ('. 1*.

Demand Set-off A — Though a ileniand 
may be necessary xvliere A. is suing It. for 
not delivering goods. Xc. : yet xvliere It. is 
suing A. ami A. is setting off bis breach 
against B.'s claim, it does not follow that the 
aniue demand must tln-u be proved. Kunmll 
v. Km re, 7 V. U. 484.

Destruction of Goode before Accept
ance Ycir Trial ( A. agreed to sell
and delixer " !•’. (). It.” 4.1 MM) barrels of Hour 
by a day named. Of this quantity .'!.imh> bad 
been delivered, hut the remaining l.tfoo were 
not in the possession of the paru contract
ing. to lie delivered, until after the day ap
pointed. Some days afterxvards the vendor 
Rent to the broker who had negotiated the 
sale the order of another person for the re
quired quantity, xvhicli. after taking some 
days to correspond with their vendees, the 
purchasers agreed to accept, and paid the 
price agreed upon to the broker, who remitted 
the motley to the vendor, and a vessel was 
without delay despatched by the purchaser* to 
receive the flour on hoard. Before reaching 
the port xvliere the Hour xvas to be shipped, a 
fin* laid taken place in the xvarehouse and de- 
stroyed the Hour stored therein. In the ab
sence of any evidence shexving a setting apart 
of the l.fMNi barrels, or any acceptance by the 
pitrcba>ers thereof, the court, in an action for 
non-delivery, xvhile expressing a clear opinion 
that, under -m-li circumstances. the hiss must 
fall upon the vendors, dismissed an nnuril 
from the decision of the court below grant.1 ig 
a new trial on the application of the vendors, 
sueli new trial having been ordered upon the 
viexx taken of tin* evidence. They reserved 
for future consideration the costs of the ap
peal. thus leaving the new trial to proceed on 
the terms on xx hit h it xvas ordered, C»leatan 
v. Mrhrrmoft, 1 K. & A 445; S. C.. Ô I*. 
303.

Recovery of Cash Deposit -Yon-rom* 
plrtion of Contract.) The plaintiff, having 
negotiated with defendant for the purchase of 
a pair of horses ami harness from defendant 
for $400. paid $104 in cash, and, after some 
correspondence as to ilie time and mode of 
paying the ha lance, defendant sold the prop
erty, whereupon the plaintiff sued, declaring on 
a special count for not dolixering the horses sold 
to him. and on the common counts. A verdict 
on the common counts for the sum paid was 
sustained, on the ground that, upon the evid
ence. it xvas not dear that any agreement xvas 
ever arrived at as to the terms and time of 
payment. Omvre, as to the plaintiff's rights, 
if there liad been a contract. Semble, that, 
on tender to him of the price after the con
version by resale, the defendant on non-deli
very of the goods xvonld lie liable in trover, 
such non-delivery being a refusal xvhicli would 
vest the right of action hv relation: but that, 
at all events, the plaintiff could in some form

of action mover though perhaps not the full 
amount paid by him. Il'fftrnan v. Itmu. 33 
V. l\ It. 518.

Sec Cole v. Sumner, 30 8. V. It. 370.

4. Partie» Liable.

Partners. |—tjun-re, where there are part
ners employed in making engines. &c., and the 
plaintiff makes an express contract with one 
for an engine, can he. notwithstanding such 
contract, sue them all? Loom in v. Unllard. 7 
V. V. it. 300.

Person Obtaining Good* \'aeating 
Judgment—Fraud.] — A manufacturing com
pany transferred to a syndicate, which had 
lent it money, its works, plant, and material, 
and in effect its whole business, xvhicli the 
syndicate proceeded to carry on, on the com
pany's premises, for its own benefit, and at 
its own risk. The managing dim-tor of the 
comjMiny. who had become tin- manager of tlie 
syndicate, after the above transfer, but pur
suant to a correspondence commenced a few 
days before it, ordered, as in his former capa
city, certain goods from the plaint iff. who, 
subsequent to the transfer, supplied the goods 
ordered, which xvere used by the syndicate, and 
lie afterxvards took a note of the company for 
their price, on xvhicli, xvhen dishonoured, he 
sued and obtained judgment against the com
pany, being, however, all the time. Ignorant 
of the circumstances above mentioned. About 
a week prior to the judgment a winding-up 
order xvas obtained against tin- company, hear
ing of xvhicli. tin- plaintiff at once commenced 
this action against the syndicate for the price 
of the goods, and after wards. In-fore trial, he 
obtained ex parte an order vacating the judg
ment against the company:- Held, that tlie 
plaintiff xvas entitled to recover from the 
syndicate the price of the goods, heating v.
ureJÜMi, 26 0. it. 86L

Person to whom Credit Given I ndin-
el oned Principal.J — A., doing business under 
the name of J. A. & Sons, assigned all his 
property and effects to II. for benefit of credi
tor*. H„ by power of attorney, authorised A.
to collect all moneys due his estate, &o., and 
to carry on the business if expedient. A. 
continued the business as before, and in the 
course of it purchased goods from F„ to xvhotu, 
on some occasions, he gave notes signed "J. 
A. & Sons, 11. trustee, |*-r A." All the good* 
so purchased from 1*\ xvere charged in the 
hooks to J. A. tY Sons, and the dealings be- 
tween them after the assignment continued for 
five years. Finally, A. being unable to pay 
what xvas due to F„ the latter hrougjit an 
action against II. on notes signed as above, 
and for the price of goods so sold to A.:— 
Held, that the evidence at the trial of the 
action clearly shewed that the credit for the 
goods sidd xvas given to A. and not to II.; 
that A. did not carry on the business after the 
assignment at the instance or as the agent of 
II., nor for the benefit of his estate; that A. 
xvas not authorized to sign II's name to notes 
ns lie did: and that II. was not liable either 
ns the person to whom credit was given or ns 
an undisclosed principal. Held, further, that 
if II. xvas guilty of a breneli of trust in allow
ing A. full control over the estate, tlint xvould 
not make him liable to F. in this action. 
Ilechler v. Foragth, 22 8. C. It. 48».
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Third Person Privity.]—An notion for 
poods bargained and sold will lie against n 
person who lias lieronie responsible for the 
payment of goods delivered to a third party. 
McKenzie v. Mr It tan, 4 O. S. 137.

II. signed a writing in the following 
words :—“Toronto, Kith Oeeember, 18Ti8. 
Mr. Dixon- I'lease let the lienrer. It., have 
what goods he may rei|uire, and charge yours, 
M. I lutclii"son." Meld, not a guarantee for 
goods furnished to It. on the authority of it. 
hut a direction to furnish the goods on de
fendant's credit ns principal. (Jranett v. 
Ilutchinaon, 1U C. V. 205.

Defendant purchased goods from the plain
tiffs, with instructions to charge and send 
them to one F., which they did, and. after 
receiving from him a portion of the purchase 
money, brought this action against defendant, 
alleging that he was liable as purchaser. 
Several letters were put in by defendant, 
written by the plaintiff to F.. in one of which 
was the following passage : “It is now so 
long since your account was due, that there 
is no other recourse left except to follow up 
Mi M. (defendant i, who is guarantor." And 
in another: "We shall place the matter in 
the hands of (?., with instructions to proceed 
immediately against you and Mr. M. for the 
amount." The plaintiffs also proved that de
fendant had ordered goods in the same man
ner from merchants in Montreal, and in some 
iii'iances paid, and in others given his own 
notes, for them, and that when ashed in pay 
this demand, he said it would he all right. 
The jury having found for the plaintiffs, the 
court refused to disturb the verdict. Semble, 
that the evidence as to defendant ordering 
goods from others was properly received. 
Ogilvie v. McLeod, 11 C. I*. 348.

-------- Privity—A'cir Trial.]—In an action
for 74.1 Hto bricks sold and delivered, the plain
tiff's evidence went to shew that lie sent the 
I'l l' k' to the town hall In Yorkville, which 
was in defendants' possession, and that they 
"••re used there in the erection of a stable for 
defendants, which one F. with others was 
superintending. Plaintiff received #100 on 
account from Iv. and afterwards $100 more 
from defendants' oflkv, hut under what cir
cumstances or from whom did not appear. A 
written agreement was produced, by which 
the plaintiff agreed to sell and deliver to E., 
at the town hall yard. IMI.hoo bricks, to he 
paid for by the defendants’ note, indorsed by 
F. with defendants' bonds as collateral 
security. A verdict having been fourni for 
the plaintiff, defendants objecting that E. 
only was liable :—Held, that it should have 
been left to the Jury to say whether the bricks 
sued for were delivered under the agreement 
with E. or independent of it. and it not being 
clear that the case had Is-eti so left, a new 
trial was ordered. Srrrm v. Toronto Struct 
It. IP. Co., 23 U. C. It. 481».

Want of Priritu.]—Plaintiff brought 
ejectment against D„ and hearing that D. was 
about to remove a barn upon the lot In dis
pute to other laud which lie had leased from 
defendant, he went to defendant and told him 
that it was his. I ». afterwards took the barn 
ihere, though defendant forbade him;wild the 
plaintiff then sued defendant for it ns for 
goods sold and delivered ; Held, that, even 
assuming the barn to he a chattel, he could 
not recover, for there was no contract or

privity between them, lient v. Boicc, 22 V.
It. 431».

---------  Joint Liability tgency I Taking
the facts most favourably for plaintiff, it ap
peared that McA.. being authorised by de
fendants, purchased the goods in question for 
them, together with certain lands, from plain
tiff. agreeing to give land in payment, and 
that the goods, about sixteen months after, 
were in possession of one of the defendants, 
on a portion of the land which had been con
veyed by the plaintiff to this defendant alone :

Meld, that the plaintiff could not recover for 
goods sold, for if McA. was authorized, the 
contract was to pay in land ; and if not, the 
fact, of the goods being found with one de
fendant could not prove a joint liability. The 
bill or invoice of the goods, signed by the 
plaintiff, was made out. stating the sale to Im 
to McA. Semble, however, that this would 
not have been a conclusive objection, if the 
sale were shewn to have been really made to 
defendants. Thayer v. Street, 23 V. C. It. 
18».

--------  Vetnel Otrncra—«Supplie*.]—Where
one brought an action against the registered 
owners of a certain vessel for the value of 
goods supplied before they became such 
owners, not on the order of the defendants, 
but on the order of one <1. C., between whom 
and the defendants no relation of agency was 
proved :—Held, that the plaintiff could not re
cover. Held, also, that it was open to the 
defendants to shew that their real interest 
was that of mortgagees, though ostensibly 
registered owners. The fact that the vessel 
got the benefit of the supplies and necessaries 
did not make the registered owner liable. 
A'elaon v. Wiglc. 8 O. It. 82.

Undisclosed Principal.]—Where undis
closed principals, carrying on a wholesale 
business, employ an agent to carry on a retail 
business in bis own name but for their benefit, 
to sell their goods at invoice prices, they are 
not liable for the price of goods of the same 
kind purchased by the agent for himself from 
other persons without the knowledge or 
authority of his employers. Watteau \. Fen
wick, [181)31 1 tj. II. 34(1, considered,
llcchervr v. Asher, 23 A. It. 202.

Vendee—Loan of Good*.] — Where goods, 
the subject of an executory contract of sale, 
have passed into the possession of the vendee, 
without payment therefor Is-ing made, and 
have while in such possession Iwen lost or 
destroyed, through no fault of the vendor, the 
vendee is liable for the price, notwithstanding 
that the property in the goods bad not, by the 
terms of the contract, passed to the vendee, 
and notwithstanding that no negligence on his 
part is shewn. Ileaaclbacher v. Itnllantyne, 
28 (). It. 182. Affirmed, the court holding, on 
the evidence, that the plaintiff had accepted 
and taken possession of the goods in question. 
S. G'., 23 A. It. 30. See (Joldie and Mct'ul 
loch Co. v. liar per, 31 O. It. 284.

IV. Ubhcindino Contract.
After Shipment — Execution against 

Ituyer— Seizure in Transit. |—A. A: Co. pur
chased goods in England from II., which were 
*hip|wd to them per Grand Trunk Railway, 
to lie delivered at L. While the goods were
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living transported, A. & Co., becoming insol
vent. determined inn to receive them, and 
so advised B., who immediately assented, and 
sent out a power of attorney to two persons 
to act for him. In thv meantime, and while 
the good- were in charge of the railway com 
puny, defendants in these suits placed execu
tions against the goods of A. Ac Co. in the 
hands of the sheriff, and seized the goods 
at Cornwall, some 300 or 4«H> miles from
the place of delivery: Held, that the de<lin
ing to receive the goods by A. & Co. in the 
coursi» of delivery, communicated to It., ami 
It 's assent to ami acting upon it as soon as 
advised, vested the goods in It., who was, as 
against the executions, entitled. The right 
of stoppage in transitu did not arise. Don v. 
Law, Don v. Ogilvie, 12 C. V. 4110.

Conduct Shewing Mutual Abandon
ment.! In March. 1872. the plaintiff, a mer
chant at Orillia, gave to !>., the travelling 
agent of defendants, who were merchants at 
Montreal, an order for certain goods, amongst 
which were ÔIMI kegs of nails, at $3.80 per ton,
which 1). accepted, the g....Is to be delivered
monthly during the season, or sooner if re
quired li.v the plaintiff, at six months’ credit. 
In May following, after all the goods except 
the nails had ls-cn delivered, the plaintiff was 
burned out. in consequence of which he ls>- 
came insolvent, and so notified his creditors, 
giving them a statement of his assets and Ha - 
bilit’es, ami offering them a composition of GO 
cts. in the $. which they accepted: and a deed 
of composition and discharge was executed, 
tin» composition being paid by instalments at 
certain stated periods, the plaintiff to give his 
creditors his promissory notes for the said 
instalments, and to assign to a trustee certain 
policies of Insurance and other securities for 
the due payment of the instalments, but on 
the payment of the instalments at the times 
specified the creditors were to release the 
plaintiff from all their claims. Neither at the 
meeting of defendant*’ creditors, nor at the 
time the deed was executed, was any mention 
made of the plaintiff's intention to require the 
performance of the contract as to the nails, 
nor did he Include it as one of his assets, 
either in his statement delivered to his credi
tors, or in the schedule attached to the deed. 
There was contradictory evidence as to a re
scission of the contract in fact, but the jury 
found there had been none. The plaintiff 
having subsequently sued defendants for non
delivery of the nails:—Held, that the evidence 
shewed a rescission in law of the contract, the 
conduct of the plaintiff having been such as 
to justify the defendants in the lielief tlint he 
intended to abandon it upon his Insolvency, 
and tin-re being evidence that the defendants, 
in each belief, likewise abandoned it. Iiing- 
hatn v. MulhoUand, 25 C. P. 210.

Notice of Disnffirmance - Replevin 
—Innorent Hurrhanrr.) M. by false repre
sentations induced T. to sell hint a horse, 
buggy, and harness, and to take for them two 
promissory notes. T.. having discovered the 
fraud, went and demanded hack his goods, at 
the same time throwing the notes on the table. 
On the assurance of M.. however, that on the 
following Tuesday he would bring the property 
or satisfaction. T. again took the notes and 
went away. M. did not np|iear as he had pro
mised. and T. sued out a writ of replevin 
against M., hut, before it had been executed. 
M. sold the property to the plaintiff, an inno
cent purchaser, who. having lieen deprived of 
it under the replevin, brought trover against

the sheriff; Held, that the plaintiff was en
titled to recover; that the contract had not 
Im-cii disaffirmed when the writ of replevin is
sued; and that the mere issue of it was no 
notice to M. of disaffirmance, and could not 
affect the plaintiff. .Sfo«*»r v. Spring-T, 7 A.
It. 4U7.

Refvsnl to Accept 1 rquirntrnrc—Rr-
venting. | II„ doing business at Halifax. N. 
S„ was accustomed to sell hides to .1. L. of 
I’ictou. Their usual course of business was 
for II. to ship a lot of goods cons ignis I to ,1.
I. .. and send a note for the price ....rding to
ills own estimate of weight, &c., which was 
subject to a future rebate if there was found 
to be any deficiency, tin 11th July. 1884. a 
shipment was made by II in the usual course 
ami a note was given by .1. L„ which II. 
caused to lie discounted. The goods came 
front Pictou Landing, and remained there un
til r»th August, when ,1. L. sent bis lighterman 
for some other goods, and lie, finding the goods 
shipped by II.. brought them up in his lighter. 
The next day ,1. L. was informed of their 
arrival, and he caused them to Is- stored in 
the warehouse of 1». L„ where lie had other 
goods, with instructions to keep them for the 
persons who had sent them. The same day lie 
sent a telegram to II. as follows: “ In trouble. 
Have stored hides. Appoint some one to take 
care of them." II. immediately came to Pic
tou, and, having learned what was done, ex
pressed himself satisfied. lie asked if he 
would take them away, but was assured by .1. 
L. that they were all right, and left them in 
ill.- warehouse. On 6th August ;i levy was 
made, under an execution of the Pictou Hank 
against J. L., on all his projierty that the 
sheriff could find, but the goods in question 
were not Included in the levy. On 12th Au
gust J. L. gave to the bank a hill of sale of all 
his hides in the warehouse of 1». L.. and the 
bank indemnified 1 ». L. and took possession 
under such bill of sale of the hides so shipped 
h" IF. and stored in said warehouse: Ileld. 
that the contract of sale between J. L. and
II. was rescinded by the action of .1. !.. in re
fusing to take possession of the goods when 
they arrived at Ins place of business and hand
ing them over to H. L. with direction to bold 
them for the consignor, and in notifying the 
consignor, who acquiesced and adopted the act 
of ,1. L.. whereby the property in and posses
sion of the goods Itecame revested in H. ; and 
there was. consequently, no title to the goods 
in J. L. on the l'Jth August, when the bill of 
sale was made to the bank. 1‘iviou Hunk v.
Harvey, 14 S. It. G17.

-------- Repudiation—Rrlraae,] - The de
fendants contracted to purchase a quantity of 
old iron rails from the plaintiff company, to 
he paid for as each 100 tons were delivered 
The plaintiffs consigned 1.150 tons nut of 
1.300 tons stipulated for, and drew for tin- 
amount thereof at the agreed price, which 
draft the defendants refused to accept, under 
the erroneous lielief that a portion of the iron 
charged for had not been received by them, 
and informed the nlaintlff company of the 
ground of their refusal to accept the draft:— 
Held, affirming the judgment in 2 O. II. 1, 
that ibis refusal to accept was not, under the 
circumstances, such an act as to warrant the 
plaintiffs in treating it as •« repudiation of the 
contract, or such ns would release the plain
tiffs from a further performance of it. What 
would amount to such a repudiation consid
ered. Midland R. 11". Co. v. Ontario Roll inn 
Mill» Co., 10 A. 11. «177.
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Retention of Goods after Rescission
Sew Contract.] — Defendant bought from 

plaintiff n quantity of oil at four months' 
credit. Plaintiff delivered the oil, but de- 
fendant refused to accent a four months' 
draft for the price, alleging that it was not 
according to sample. Plaintiff assented, and 
requested defendant to return the oil, which 
defendant promised, but failed to do within a 
reasonable time. Before the four months Imd 
expired plaintiff sued for goods sold and de
livered :—Held, that the original contract had 
Ihs-ii rescinded, and that the plaintiff might sue 
upon a new contract arising out of the re
tention of the oil by defendant. Thoinimon v.
Smith, 21 C. P. 1.

Right to Disaffirm -Fraud—.Set-off.] — 
The plaintiff, with the intention of parting 
with the iHjssession and property in certain 
Hour, made an absolute sale of the same on 
apparently short terms of credit to the de
fendant, who withheld from plaintiff his inten
tion to pay for the flour by setting off a claim 
he hail acquired against the plaintiff: Held, 
that this di«l not constitute a fraud on the de
fendant's part so as to entitle the plaintiff to 
ilisallirm the contract and replevy the flour. 
Baker v. Fisher, 10 O. It. 050.

Sec Drattert v. AlcEwen, 10 O. It. 170: 
Manon v. liedpath, 00 U. C. It. 157 : Davit v. 
McWhirter, 4U V. C. R. 508. post VI.

V. Statute of Frauds.

1. Generally—What within Statute.
Crops.)- -Qutere, is the sale by a sheriff 

of a crop of wheat ready for tlie harvest the 
sale of a mere chattel, not requiring a writing 
under s. 4 of the statute? Ilaydon v. Craw- 
lord. 3 O. 8. 583.

Foreign Contract I of id where Made.]
A contract for the sale of goods to the plain

tiffs at a certain price, payable in Toronto, was 
made by defendant at Chicago, through his 
agent there, the goods to be shipped by the 
Grand Trunk Railway from Toronto. No sold 
note was signed by the broker until after ac
tion brought for the non-delivery; but it was 
proved that s. 17 of the Statute of Frauds 
was not in force in Illinois:—Held, that the 
contract, being valid where it was made, could 
I- enforced here, though not in writing. Green

Lewi». 20 U. C. R. 018.
Machinery Affixed to Freehold -De

tachment by Ituyrr—Execution.] — Trespass 
against the sheriff for seizing under a fi. fa. 
The goods in question, an engine and boiler, 
li.nl been in a saw mill, which was burnt 
down, and remained there, set in brick, and 
bolted to timbers |«>t Into the ground. The 
sheriff offered them for sale while in this state, 
but there were no buyers. On the return day 
of the writ the execution debtor sold them 
orally to the plaintiffs, who detached them 
from the mill, and removed them to another 
place, where the sheriff followed and sold un
der a ven. ex.: Held, that the first attempt 
at sale was < learlv illegal, as the good* were 
then fixed to the freehold, ami could not he 
taken as chattels. Qua>re, whether the oral 
sale was effectual, or whether the Statute of 
Frauds would apply. Semble, that It would 
not; but that the sale would in effect amount

only to a license to the vendee to enter on the 
land and detach the goods ; and qun*ro. whe
ther on being so severed the fi. fa. would not 
attach upon them. Walton v. Jarvis. 13 V. 
c. R. 616. See 8. C., if U. 0. it. 640.

Manufacture of Ordered Goods Sale 
of Chattel.] One \\\, during her lifetime, 
orally ordered from the plaintiffs a tomb
stone, to be put up by them at the grave of her 
late husband. It was liegun before and com
pleted by them after her death, and they sued 
the administrator of her estate for the price : 
—Held, that the plaintiffs' claim was for the 
sale of a chattel, not one for work and labour ; 
and there being no contract within the statute, 
the plaintiffs could not recover. Lee v. Grif
fin. 1 It. & S. 272. followed. Wolfenden v. 
11 i/sow. 33 U. C. II. 442.

Trade Fixtures and Term of Years -
Sheriff.]—Where a sheriff had sold an unex
pired term and certain trade fixtures tinder an 
execution at common law. hut before any deed 
was executed by him a settlement was effected 
by the debtor with the execution creditor, who 
thereupon desired the sheriff to refrain from 
completing the sale, end the sheriff accordingly 
refused to convey the property to the pur
chaser. who thereupon filed a bill against the 
sheriff for specific performance of the alleged 
contract, but it appeared that no memorandum 
had been made or signed by the sheriff :— 
Held, that the contract must lie in writing un
der the statute. Witham v. Smith, 5 Or. 
206.

Warehoused Goods - Estoppel -Certifi
cate.]—A. by artifice obtained an order from 
B., directed to his agent, to deliver wheat to 
A., which order A. presented, not to the agent, 
but to defendant, a wharfinger, in whose w are- 
house B. had wheat. iVfendant thereupon 
gave him his certificate or bon for the wheat, 
deliverable on demand. I tefendant shortly 
after learned how the order had been obtained, 
and, R. being disnlisfied with him for having 
given such a certificate, defendant notified A. 
that he would not deliver the wheat to him ; 
whereupon A., it was alleged, transferred his 
right to the wheat to the plaintiffs, though 
there was no indorsement or transfer of de
fendant's certificate to plaintiffs. 'Hie wheat 
was subsequently demanded of defendant, who 
refused to deliver it. but it did not appear that 
the person who demanded It shewed any au
thority from the plaintiffs, or that defendant 
ever knew of the plaintiffs having any inter
est whatever in the wheat. Plaintiffs having 
brought trover : -Held, that the alleged sale 
to them was void under the statute; and that 
defendant was not estopped by his certificate 
from denying plaintiffs' title. Semble, that 
A. had n.. power to sell the wheat to plain
tiffs, he not having an undisputed control 
over it himself. Davit v. flrowne. It V. C. It. 
I'.;;

Warranty of Machine — Delivery for 
Tent.]- By an agreement between the parties, 
the plaintiff agreed to purchase a certain hay 
press from defendant for $500, if it should lie 
callable of pressing into bales ten tons of hay 
per day. which the defendant warranted it to 
In- capable of doing; and on the faith of such 
warranty the plaintiff received it. ami Incurred 
heavy expenses in paying freight and making 
a trial of it. when it proved to be insufficient; 
and defendant then, instead of allowing plain
tiff to return it. urged further trials ami delay,
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which lasted for some weeks, when the plain
tiff returned it : Held, that, even if there was 
no absolute sale, hut the machine was onlv 
sent on trial, with the warranty, the plaintiff 
was entitled to maintain an action for the 
breach of the warranty, and to recover such 
damages ns legitimately flowed from the 
breach, as to which $-."»<I. the amount found in 
this ease, was held not to lie excessive. Held, 
also, that the warranty need not he in writ
ing. for the machine having been sent to the 
plaintiff, and received and tested for weeks, 
the Statute of Frauds could not apply. North- 
wood v. Rennie, 28 <’. P. 202. 2 A. 11. 27.

See O'Hr h il V. Credit Valley It. IV. Co., 2R
C. 1\ 27T».

2. Acceptance and Receipt.
Effect of ns to Agreement for Resale
h!ntire Contract.] —■ Defendant sold the 

plaintiffs some tea, and orally agreed that he 
would take back, at an advance of ten cents 
a pound, such part thereof as the plaintiffs 
should have in stock unsold at a certain date :

Held, affirming the decision in 46 U. <’. R.
1. that there was but one entire conditional 
contract—not one contract to sell the tea to 
the plaintiffs, and another to buy it hack— 
and therefore the delivery of the tea by the 
defendant satisfied the Statute of Frauds, and 
the plaintiffs were entitled to recover for the 
defendant’s refusal to take back the unsold 
tea. Williams v. Burgess, l" A. & H. 199, 
considered and followed. Lunmden v. Italics,
11 A. It. 585.

Effect of as to Other Objection.! —
There may he an acceptance of goods, so as to 
lake the case out of the statute, and let in 
proof of the parol bargain, leaving the persons 
still able to object that the goods do not ans
wer the contract. McMaster v. <lordon, 20 C. 
P. 10.

Equivalent of — Dealing with (hinds— 
Customs—Invoices.]- The plaintiff, who lived 
in New York, agreed at Orillia, in this Pro
vince, through his agent, to sell to defendants 
there certain goods, to bo forwarded from New i 
York by express. This agent had on the same 
day sold goods to W. T., another person in j 
Orillia, and it was agreed between \V. T.. the i 
agent, and the defendants, that the defendants’ I 
goods also should he directed to W. T. The 
goods for defendants and for W. T. were sent, 
as agreed upon, to W. T. in one case, and in- I 
voices were sent to W. T. and the defendants j 
of their respective purchases. W. T. was no- j 
tilled of the arrival of the goods in Toronto. | 
and about the middle of July sent down the j 
invoices to pass them through the customs, j 
but they were passed and duties paid upon 
W. T.'s invoice only, and the customs depart- 
ment, believing that there was an attempt at 
fraud, seized the goods and sold them in Sep- | 
tomber ns forfeited. Neither defendants nor 
W. T. had made any special inquiries after ! 
receiving the invoices, and they never in- | 
formed the plaintiff of the facts :—Held, that j 
this was a dealing with the goods by defend
ants through W. T„ for whom they were re
sponsible. which was evidence of an assurnp- I 
turn of ownership, and of a receipt and ac- ' 
ceptance sufficient within the statute : and 
that defendants therefore were liable in an ac
tion for goods sold. Tower v. Tudhopc, 27 V.

•--------Direction to Seller.]—Where A. pur
chased of B. plate worth £70. and desired him 
to have his crest engraved on it, and after
wards to forward it to his residence, hut paid 
nothing, and IV. having obeyed his orders, 
sited him for the price:—Held, that A.'s direc
tions as to the engraving of the crest and for
warding to his res.deuce, constituted a suffi
cient acceptance and delivery. Walker v. 
Boulton, 2 O. S. 252.

-------- Offer to Resell.]—An offer by a pur
chaser at an auction to sell to another person 
the goods purchased by him, does not consti
tute an acceptance of them, to take the case 
out of the statute. Clarkson v. Noble. 2 U. 
(’. R. 361.

Pi oof of — Acknowledgment.]—The pur- 
elm? -r of a steam engine at a sheriff’s sale, 
after the sale wrote to the deputy sheriff 
speaking of the engine as being on his lot. 
and having lieen bid in for him by T.. the 
agent who had purchased at the sale, and 
saying that lie had heard that the sheriff’s fees 
had not lieen paid, and that the sheriff in
tended to sell again Held, not evidence of a 
delivery to satisfy the statute, which the other 
evidence tended strongly to disprove. Flintoft 
v. Elmore, 18 C. P. 274.

--------  Delivery of Fart.]—The defendant.
a manufacturer of woollen goods, in company 
with W.. his manager, went to the warehouse 
of the plaintiffs for the nurpose of purchasing 
wool, where lie was shewn a quantity consist
ing of about 200 sacks of white wool, which 
plaintiffs offered to sell at twenty-four cents 
a pound for the lot. The defendant, after ex
amining as much of the wool as lie desired, 
ordered ten sacks thereof to be shipped to him 
immediately with a view of trying it. that is, 
to see if it would produce the quality of goods 
lie dealt in. On the following morning the di1- 
fendant saw the plaintiff L. personally, and 
informed him that lie would take the lot : and 
the plaintiffs agreed to carry it for him on 
certain terms, and on that day the ten sacks 
were shipped to the defendant. At the same 
time an invoice was sent containing this mem
orandum, “ Terms, interest at seven per cent., 
from 1st February,” being the terms offered to 
defendant if he would nke the lot. The ten 
sacks were subsequently received at the de
fendant's mill and were worked up there :— 
Held, that the agreement to take the lot made 
before the performance of the first bargain 
was a variation of or substitution for the first 
bargain, and that the delivery of the sacks 
was a delivery and such an actual receipt and 
acceptance of part of the goods purchased as 
satisfied the requirements of s. 17 of the Sta
tute of Frauds, and that the plaintiffs were 
entitled to recover the price of the remaining 
190 sacks, together with interest from the 
date mentioned. Leadlay v. Mcltobcrts, 13 
A. R. 27H.

-------- Delivery of Fart — Necessity for
Measuring.] — Plaintiff sold to defendant a 
quantity of wood, cut and lying on his pre
mises, supposed to he about 100 cords, agree
ing to remove it from his (the plaintiff’s) land 
to the bank of a canal adjacent thereto, and 
there deliver it from time to time for defend
ant. Forty-one cords were so delivered, and 
taken away by defendant, and subsequently 
twenty-five cords more were delivered. After 
this tiie price of wood rose, whereupon plain
tiff forbade defendant removing the twenty- 
five cords, which, however, defendant did. The
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plaintiff having brought replevin :—Held, that ! 
the jury having found the above facte, it was 
not necessary for defendant to measure the ; 
wood so delivered in order to acquire property 
therein ; that the mere delivery of the twenty- 
five cords by plaintiff, in part performance of 
his contract, passed the property therein to 
defendant, which could not he divested by any 
subsequent act of the plaintiff : and such de
livery of the 41 and 25 cords in part perform- I 
a nee of the contract, took it out of the statute.
1fcÿeü v. h'rlt her. 15 C. P. 470.

---------_ Necessity for 1—Quiere. if the sale
by a sheriff of n crop of wheat ready for har
vest, he not the sale of an interest in lands— 
still, to satisfy the statute, should there not 
lie proof of the delivery of the wheat, or pay
ment of the price? Hoy Jon v. Crate ford, 3 O.
8. 583.

--------  Oral Evidence.]—Held, that in an
action in the Province of Quebec upon an 
unwritten commercial contract for the sale of 
goods exceeding the sum of $50. oral evidence 
of acceptance or receipt of the whole or any 
part of the goods, is admissible, under art. 
1235, C. C. Munn v. Berger, 1ft S. C. It. 512.

--------  Rénale of Part—Condition.]—He- |
fendants, wholesale merchants, in December 
orally ordered certain cloth goods from the 
plaintiff, a manufacturer, by sample, at a 
stipulated price per yard, to be delivered by 
the 1st April next. Three cases were received 
at different times, before the 10th March, and 
on that day they wrote to plaintiff that they 
would not keep them except at a less price, 
because he had disregarded an alleged condi
tion of the bargain, not to sell to retail 
merchants. The plaintiff in reply denied this 
condition, and refused to lower the price, and 
on the 12th defendants again wrote, that the 
goods were in their hands subject to the ; 
plaintiff's order. On the 2Uth, having received 
the last case, defendants wrote declining to j 
take it in stock. “ for other reasons ns well ' 
as those already mentioned.” and stating that , 
the goods were stored at the plaintiff's risk, j 
Defendants sold part of the first two cases, 
whether before or after the 2tith March was 
not dear, and soon after, as they alleged, 
discovered defects in quality, and did not 
open the other case till the end of October, 
about ten days before the trial. The objec- 
i i"ii< aa iu selling to retail dealers, and a* h> 
quality, having been left to the jury, they 
found for the plaintiff :—Held, that there was 
an acceptance and receipt of the goods by de
fendants. within the statute. Robinson v. 
(Jordon, 23 U. C. It. 143.

--------  Sufficiency.]—Action for the price
of a carriage which the plaintiff had agreed 
to make for defendant :—Held, that upon the 
evidence there was dearly no sufficient ac
ceptance within the Statute of Frauds, and 
13 & 14 Viet. e. til. 11 ’egg v. Drake, lti V. C. 
It. 252.

--------  Sufficiency—Statute not Pleaded.]
—The plaintiff agreed to sell the defendant a 
piano for $4fttl. to he paid by notes at one 
and two years with interest, with a rebate 
for cash. The piano was delivered at defen
dant's residence, but be, after using it for 
some time, objected to retain it, and refused 
to give the notes or pay the stipulated price. 
The plaintiff thereupon sued the defendant in 
a county court, claiming the $400 and in

62il4

terest. At the trial leave was given to strike 
out the words " with interest —Held, that 
the amount was ascertained by the act of the 
parties, and that defendant having neglected 
to pay either by notes or cash, the plaintiff 
was entitled to recover in an ac-ion for goods 
sold and delivered. The Statute of Frauds 
not having been pleaded nor any objection 
properly taken to the sufficiency of the de
livery of goods either at the trial or in the 
order nisi, the court, without deciding that 
there hail I teen a sufficient delivery, held 
tl at the objection was not open to the de
fendant, and refused to permit an amend
ment. (Irccnizcn v. Burns, 13 A. It. 481.

Shipment -- Samples — Inspection—Pro
perty Passing.] -The defendants agreed orally 
to buy from the plaintiff ten thousand bushels 
of No. 2 red wheat, at $1.12 per bushel, to 
lie delivered f.o.b.. a vessel to he provided by 
the defendants, who were to pay freight and 
insurance, and delivery was to he made to 
them on payment of a sight draft for the 
price. The captain of the vessel gave the 
plaintiff a hill of lading, describing him as the 
consignor, and in it. under the heading “ con
signees.” was written “ Order of Bank of 
Montreal, advise Meladv & Me.Nairn (defen
dants).” A draft for the price, drawn by the 
plaintiff upon the defendants, was attached to 
the hill of lading and discounted, but the de
fendants refused to accept this draft Held, 
that there was. upon these facts, no final ap
propriation of the wheat or delivery thereof 
to the defendants, and that the property there
in would not pass to them until acceptance 
ni" tin- draft, or payment or tender of the 
price. Held. also, that neither the shipment 
in the vessel provided by the defendants, nor 
the taking by the defendants of samples of 
the cargo for inspection, constituted an ac
ceptance within the statute. Scott v. Xlclady, 
27 A. It. 1113.

See (Jrover v. Cameron, 0 O. 8. IDG.

3. Note or Memorandum.
Acknowledgment of Bid in Book

Sheriff's Sale.]—Where the purchaser at a 
sheriff's sale merely signed a memorandum in 
a book, acknowledging the amount of his 
hid for goods sold by defendant, and no 
memorandum was signed by the sheriff, it 
was held insufficient to entitle the plaintiff to 
sue the sheriff for refusing to complete the 
sale. Atingayc v. Corbett, 14 C. P. 557.

Bought and Sold Notes—Variance.]— 
In an action upon a contract for the sale and 
purchase of wheat by bought and sold notes, 
it n plica red that the sold note made the wheat 
deliverable at Montreal afloat, “on arrival 
during the first half of August next." vessel 
to he named (meaning by the seller) : while 
the bought note made it deliverable " during 
the first half of August next, at seller’s op
tion —Held, a material variance, which 
avoided the contract. The seller having 
named one vessel :—Semble, that he could not 
alter it and substitute another, though un
der certain circumstances this might lie done. 
Butters v. (Hass. 31 V. ('. It. 370. See Brun- 
skill v. Chumasero, 5 U. C. It. 474.

Formal Writing — Definiteness — Parol 
1 Evidence.]—The contract was expressed to sell
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“ Limits No». 1 and 2 for $15,000: also all 
tin» plant usi-il in connection with flip shanty 
now in operation on limit No. 1. iiicliidpd in 
the list made out last summer, and ilie ma
terial tlii'ii not iniduded which had liccn in 
us<- for the winter'* operation of issu and 
1881." at the price of $.'$.000:—Held, suffi
ciently definite to satisfy the Statute of 
Frauds, since the plant referred to therein 
could easily Is» identified by parol evidence 
as being that specifically described in a certain 
writing, which accompanied the above con
tract, ami which was signed in file firin'* 
name and hy the purchaser, as also could the 
terms of credit to lie allowed as to the pay
ment of the $10,500. and such parol evidence 
was admissible, though the contract imported 
primil facie a down puyyient of $15,500. Reid 
\. Smith, 2 O. K. Oil.

Letter .1 burner of 1 smut—Terms—Con
sideration.] The plaintiff in England sold 
certain goods to M. & Co., at Toronto. Alter 
the arrival of the goods at Toronto, the plain
tiff discovered that M. A Co. were insolvent, 
and be notified bis agent to stop the goods; 
but it appeared that M. & Co. bad paid the 
freight and duty and removed the goods into 
their warehouse. After negotiations between 
plaintiff's agent and M. & Co., the latter 
orally agreed to hold the goods subject to 
plaintiff's order, ami on the following day 
wrote plaintiff's agent to the same effect, but 
no written assent was made thereto. M. & 
Co. subsequently made an assignment for the 
benefit of their creditors to defendant, who 
took possession of the goods, and on demand 
refused to deliver them up to plaintiff, where
upon trover was brought:—Held, that the 
goods having become the property of M. & 
Co., and being of greater value than $40. in 
order to retransfer them to the plaintiff, it was 
necessary that there should be a memorandum 
in writing, shewing the terms of the transfer, 
or some other act sufficient to take the case 
out of the Statute of Frauds : but semble, if 
any consideration bad been stated between the 
plaintiff’s agent and M. & Co., for the latter 
assuming the position of bailees of the goods, 
and holding them for the plaintiff's benefit, 
the transaction might have been supported as 
not coming within the statute. Hrasscrt v. 
McEwen, 10 O. It. 170.

Letters Carol Evidence.]—Held, that the 
letters of the defendant, read together in the 
light of the parol evidence, constituted a suf
ficient note or memorandum in writing within 
s. 17 of the Statute of Frauds, and that parol 
evidence was also admissible to shew what 
the words “work" and “rig" used therein 
referred to. Christie v. Harnett, 10 O. It.

—----- Sufficiency.]—K. entered the sale of
certain groceries in a book which was not 
produced, bill the plaintiff produced a list of 
the things ordered, and their prices; and K. 
afterwards sent the order in a letter signed by 
him to the defendants, who thereupon wrote 
the plaintiffs, “ K. reports a sale that we can
not approve in full, but will accept for." 
enumerating certain articles. Upon the plain
tiffs insisting on the completion of the or
der in full, the defendants cancelled it alto
gether: Held, that file letters were a suffi
cient memorandum within s. 17 of the Sta
tute of Frauds. Ocklvy v. Masson, U A. It. 
108.

Lost Memorandum of Auction Sale
Tender \ In trover for a buggy bought by M. 
at auction, an application to set aside a non
suit was refused, flu- note or memorandum 
t-'ken at the time of the sale having been lost, 
and there being no proof of its contents, and 
the proof of tender of the price being insuf
ficient, as the person to whom it «as offered 
did not appear fo be authorized to receive the 
same, Ryan v Salt, it <_'. V. S3.

Receipt—'Term* of . 1 bsolute Sale.]—A 
contract to sell wheat and deliver it at the 
buyer's mill within a reasonable time, the 
seller to receive whatever may be the highest 
market price at the time when he shall de 
maud payment, is valid, for it may be ascer
tained at any time by the method agreed upon. 
The plaintiff agreed orally with defendant ns 
above stated, and on delivery received a re
ceipt. signed by defendant's miller, as follows : 
—“ Received in store from .1. Melt, for Mr. 
do. do., 51 bushels fall wheat, at £ s. d.," 

Held, that the receipt expressing the 
wheat to have been received " in store," did 
not preclude the plaintiff from proving an ab
solute sale on the terms above set forth. Mc
Bride r. Btiverthome, li l". ('. R. 646.

Undefined Terms of Agreement -En-
forcing.J—The position of a defendant resist
ing u claim, is more favourably considered 
than that of a plaintiff endeavouring to en
force an agreement, the terms of which may 
not have been defined so as to clearly satisfy 
the requirements of the statute. Lawrence v. 
Errington, 21 Ur. 201.

Written Offer—Person to whom Ad
dressed — Parol Evidence — Acceptance in 
U'riling.]—Where an offer, signed by the de
fendant to exchange a stock of goods for land, 
did not in any way designate the person to 
whom it «-as supposed to be made or for 
«’horn it was intended, and such person could 
not be ascertained without extrinsic parol evi
dence adding to the memorandum : — Held, 
not to be an agreement in writing within 
the statute so ns to entitle the plaintiff to 
specific performance. Held, also, that an ac
ceptance of an offer beneath the defendant's 
signature, signed by the plaintiff's assignor, 
did not cure the defect. White v. Tom alia, 
10 O. It. 513.

4. Part Payment.

Terms of Contract Eight to RestII.] — 
At an auction, defendant purchased goods on 
condition of furnishing indorsed notes for the 
amount, with the option of a discount of ten 
per cent, for cash, and on default the goods 
were to be resold at the risk of the purchaser. 
After the sale defendant paid £15 on account, 
but performed no other part of the conditions, 
and the plaintiff resold the goods at a loss:— 
Held, that the part payment took the case out 
of the statute, and that it did not deprive the 
plaintiff of the right to resell and make de
fendant responsible for the loss. Furniss v. 
Satcers, 3 U. C. R. 77.

Third Person. |_—Plaintiff agreed with de
fendant to sell him 500 cords at 3s. 9d. a cord. 
M. had agreed to cut this wood for plaintiff 
at 2s. fid. a cord, and defendant was to pay 
M. the 2s. fid. and the plaintiff Is. 3d. as 
o«-ner of the trees:—Held, that a payment on
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account by defendant to M. took the agree
ment sued upon out of the statute, being a 
payment on the contract ns much as if made 
to the plaintiff. Brady v. Hamihy, 21 U. C. 
B 840

Sec Phippen v. Upland, 10 C. P. 41ti.

VI. Stoppage in Transitu.

Effect of—Lien.]■—Stoppage in transitu 
dees not rescind a contrnct on the sale of 
goods, hut merely gives the vendor a lien on 
the goods for their price. Brassert v. Me- j 
Etren, 10 O. K. 170.

--------  Trover.1—The plaintiffs, at Mon- [
treal. having sold goods on credit to II. & 

living at Meaford. on Lake Huron, ship
ped them by the (Irand Trunk Railway to To
ronto. and thence by defendants' railway to ! 
Collingwood. While they were at Colling- 
wooil defendants received notice of stoppage ! 
in transitu, hut they delivered the goods to j 
II. & Co., who were found by the jury to 
have been insolvent at the time of the notice: 
and the plaintiffs thereupon brought trover:

Held, that the action would not lie, for the 
goods by the sale and delivery to the carriers ! 
were at the purchasers’ risk, and the stoppage 
in transitu did not give the plaintiffs the right 
of property and possession necessary to main- : 
tain trover. Child* v. Northern It. IV. Co., 1 
2.1 I*. C. It. 1(15.

Notice of—Sufficiency—.[pent of Railway 
Company.]—II., of Souris, P. E. I.. carried \ 
on the business of lobster packing, sending his 
goods to M„ of Halifax. X. S.. '-ho supplied j 
him with tin plates, &c. They had dealt in j 
this way for several years, when. In 1882. II. 1 
shipped 180 cases of beef, via Pictou and I.

it., addressed to M. The bill of lading for 
this shipment was sent to M., and provided 
that the goods were to he delivered at Pic- j 
loti to the freight agent of the I. C. R. or 
his assigns, the freight to be payable in Hali- 1 
fax. M.. the consignee, being on the verge of 
insolvency, indorsed the hill of lading to McM. 
to secure accommodation acceptances. II. 
drew on M. for the value of the consignment, 
hut the draft was not accented, and II. then 
directed the agent of the I. ('. R. not to deliver 
tin1 goods. The goods had been forwarded 
from Pictou, and the agent there telegraphed 
to the agent at Halifax to hold them. McM. 
applied to the agent at Halifax for the goods, 
end tendered tin* freight, hut delivery was re
fused. In a replevin suit against the Halifax
; -' Mi : livid, that the goods were sent to the 
■•'gent at Pictou to he forwarded, and that he 
had no other interest in them, or right or 
duty connected with them, than to forward 
them to their destination, and could not auth
orize the agent at Halifax to retain them, 
livid, also. that, whether or not a legal title 
to the goods passed to McM.. the position of 
the agent in retaining the goods was simply 
that of a wrongdoer, and McM, had such an 
"iitilable interest in such goods, and right to 
the possession thereof, as would prevent the j 
agent from withholding them. McDonald v. 
McPherson, 12 S. C. R. 41ti.

-------- Sufficiency — Bill of Lading — /«-
dorni ment.] — W. B. P. purchased goods 
from the plaintiffs in England, which were I 
shipped at Liverpool, in fifteen packages, in

the name of M. & Co., the plaintiffs' shipping 
agents, as consignors, consigned to XX'. B. P. 
iV Co., at Hamilton. These goods arrived in 
three different lots at Hamilton, between the 
21 Ith November and I'll Ilpccmher. On the 
23rd November XX’. B. P. & Co. indorsed the 
hill of lading to McP. & Co., as security for 
a debt, arc! between the tith and 10th Decem
ber the goods were delivered to them by de
fendants. The plaintiffs had a branch house 
at St. John. N. it., and their agent there, hav
ing heard of XX . It. P. & Co.'s insolvency, tele
graphed to defendants at Hamilton, on the ,1th
Hi... tuber: “ I>o not deliver earthenware from
our English house to XX". It. P. & Co. Hold to 
our order." Signed "C. & Co." (the plaintiffs|. 
XX'. B. P. A Co. had then about 400 pieces of 
goods in defendants' warehouse at Hamilton, 
and the plaintiffs' names were not on any of 
the papers in defendants’ possession, nor were 
the packages so marked that they could he 
identified:—Held, that the notice was in
sufficient. The hill of lading, headed “ Mon
treal Ocean Steamship Company. Allan line, 
and Grand Trunk Railway of Canada," stated 
that the goods were to be delivered at Port
land. “ unto the Grand Trunk R. XX’. Co., and 
by them to he forwarded thence by railway 
to the station nearest to Hamilton," &c. :- 
Held, that the bill of lading, not having been 
super idled by any of the documents, was in 
force up to the time of its indorsement to 
McP. & Co. : and, semble, that such indorse
ment. though for an antecedent debt, would 
defeat the right of stoppage in transitu. 
Clcmentson v. (Irand Trunk R. IV. Co., 42 
V. C. It. 208.

-------- Sufficiency — Customs Officer.]—
Goods which came from Montreal in bond 
were deposited in the customs warehouse at 
the Grand Trunk Railway station at Toronto. 
The consignees became insolvent, and the con
signors gave notice of stoppage in transitu to 
the railway company, after which the agent 
of the company gave an order for delivery on 
payment of charges to another person, who 
made the entry and received them from the 
customs: Held, that the notice to the com
pany was sufficient, though in such cases it is 
advisable to give notice also to the customs 
officer; and that an action would He against 
the company for such delivery. Ascher v. 
(Irand Trunk It. IV. Co., 3<i V. C. R. 61».

Right of Stoppage -End of Transitux— 
Delay of Agent.] — The defendants, unpaid 
vendors of goods, shipped them over the Grand 
Trunk Railway to the vendee at XV. When 
the goods arrived, the railway company’s agent 
at XV. sent an advice notice to the vendee, who 
refused to take it. After this the vendee as
signed to the plaintiff for the benefit of his 
creditors, and the plaintiff, as soon as the as
signment was delivered to him. produced it to 
the railway company’s agent and claimed the 
goods, offering to pay the freight, hut pro
ducing no advice notice. The agent did not 
refuse to deliver the goods, but stated that, 
according to the rules of the company, when 
the person claiming the goods was an assignee 
for the benefit of creditors, his duty was to 
telegraph to the company’s solicitor for in
structions ; he did so t°legraph, but before he 
received an answer and on the same day the 
defendants notified him not to deliver tin- 
goods to the vendee or his assignee, assuming 
a right to stop them in transitu :—Held, that 
the action of the railway company’s agent, in 
delaying till he received instructions was not
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wrongful : tlmt tin* transitas was not at an 
end when the defendants Intervened : mid the 
right of stoppage was well exercised, An
derson v. Fish, 1U O. It. 47*1. 17 A. It. 28.

------... End of Transitu*—Estoppel—Proof
of *lo int in IiihoI miry.]—The plaintiffs, 
merchants in Boston, sold and consigned goods 
to J. C. ik Son. in Toronto. While the goods 
were held by the railway company in T.. .1. 
('. & Son assigned to the defendant as trustee 
ftir the ln*iielit of creditors. The defendant, 
immediately after the assignment, passed and 
entered the goods, and paid the duty thereon, 
and the railway company removed the goods 
from the customs warehouse to their freight 
shells, where they remained, and delivery was 
refused to the defendant for non-product.on 
by him of a bill of lading, and the freight was 
not paid or tendered. The plaintiffs having 
stopped the goods: -Held, that the transitas 
was not at an end. for that the railway com
pany continued to hold the goods ns carriers, 
and not as agents for the defendant. The 
plaintiffs had. before they stopped the goods in 
transitu, proved their claim for the goods on 
the estate of J. < '. & Son: -IlePI. that this 
did not deprive them of their rights as lien 
holders, or affect their right to stop the goods 
in transitu. Morgan Eni elope Co. v. Ituu-
steud, 7 O. It. 097.

--------  End of Transitas—Fraud.]—l1..
carrying on business at Woodstock, on the 
28th August ordered eight half chests of tea 
from the plaintiff, who lived at Bowmanville, 
at live months’ credit, through II.. the plain
tiff’s traveller, who called upon him to solicit 
orders. The order was given on the 28th 
August. 18715. and the tea arrived at Wood- 
stock by rail, on the 4th September. The rail
way company addressed the usual notice of 
arrival to I*, as consignee, which notice came 
on the 5th into the hands of defendant, an 
attachment in insolvency against 1\ having on 
that day been received by defendant as official 
(assignee. Defendant on the same day de
manded the goods from the freight agent of 
the company, tendering the freight, but the 
agent refused to deliver them. The plaintiff’s 
agent telegraphed to him on the tltli to hold 
the tea : and. on the company's application, 
an interpleader was granted. Semble, that 
the transitas was at an end. on the authority 
of Bird v. Brown. 4 Ex. 707. I', had previ
ously purchased tea from the plaintiff, giv
ing his note at five months, which matured on 
the 4th September, though the usual credit 
was five months. II. said that lie remarked to 
I'.., when making the sale in <|uestion, that 
there were extra hands liehind the counter, for 
which I’, accounted by the alleged increase of 
his business ; and be added that he was not 
in immediate need of these teas, but wanted 
to get them. II. said he thought V. was doing 
well and intended to pay. but he made no in
quiries as to his standing, or as to probable 
payment of the note then maturing. < >n nr 
shortly before the 5th September I*, absconded, 
owing over .$.’1.000, and leaving assets to pay 
only about five cents in the dollar. None of 
bis employees was examined at the trial :— 
Held, that the fair inference from all the cir
cumstances was that P. ordered the goods 
fraudulently, with a preconceived design of 
not paying for them : and that on this ground 
the plaintiff was entitled to recover. Darin v. 
McWhirtir, 40 V. C. R. 508.

-------- End of Transitus—Good* in Bond.]
A. living in Kingston, bought six cases of

goods in New York, and saw them packed and 
leave the vendor’s shop on their way to the 
shipping warehouse: on their arrival at Kings
ton they were received by the officers of the 
customs, and placed in the custom house store. 
A. entered and paid duty upon and took away 
two of the eases: he also paid the freight and 
charges upon all from New York :—Held, that 
the vendor had not lost the right of stoppage 
in transitu over the remaining four cases. 
Harr v. W'Uson, 13 V. C. It. 478.

A. having purchased goods from the de
fendant in New York, they were shipped in 
bond to him and landed at a wharf in B., 
whence they were carted by him and placed 
in a bonded warehouse on his own premises, to 
which there were two different lot ks and keys, 
one in the control of A., the other of the cus
tom house. While the goods were thus placed 
A. became insolvent, and the plaintiff gave no
tice of ownership and stoppage in transitu 
to the custom house officer: Held, that the 
goods were not, under the facts stated, in 
possession of A., and the -efore the right of 
stoppage in transitu still remained in the 
plaintiff. Hoi cell v. Alpor*. 12 C 1*. 375.

The goods in question we;e purchased by 
M. in Hamilton, from the agent there of the 
plaintiffs, who lived in Montreal, at four 
months’ credit. They were delivered by the 
plaintiffs in bond at the railway station in 
Montreal consigned to M.. and arrived in 
Hamilton on the 10th February. 1874. where 
they were placed in the customs warehouse at 
the railway company’s freight shed. M. was 
advised on the following day of their arrival 
there, hut allowed them to remain, and no 
entry was made or duties paid before the 
23rd May. when the plaintiffs gave notice of 
stoppage in transitu. M. having become in
solvent. M. had accepted the plaintiffs* draft 
for the price, due on the 14th June, which 
they had discounted at the bonk, but they 
look it up at maturity, and produced it at 
the trial :—Hold, that the transitas was not 
at an end : that the right to stop existed : 
and that the plaintiffs therefore were entitled 
to the goods as against M.’s assignee. Lewis 
v. Mas,ON, 86 tJ. C. R. 590.

The plaintiffs at Philadelphia sold to E. B. 
& Co. at Toronto 92 bags of coffee on credit, 
and consigned the same to them in bond. On 
arrival at Toronto they were entered and 
bonded in the consignees’ names and placed in 
one of the customs bonded warehouses, sub
ject to the payment of duties. Subsequently 
E. B. & Co. paid the duties and took out of 
bond 34 of the bags, but .38 hags still remain
ed in bond, subject to duty, and while they 
so remained E. B. & Co. became Insolvent : 
—Held, that the right of stoppage in transitu 
still existed in the plaintiff, though the goods 
were bonded in the names of the consignees, 
for until the duties were paid the goods could 
not he deemed either actually or constructive
ly to have come into the possession of the 
consignees so as to put an end to the transitas. 
Graham v. Smith. 27 C. F. 1.

The plaintiffs, merchants in New York, sold 
to E. B. tk Co. at Toronto. 250 barrels of 
currants on credit, and consigned the same to 
them in bond. A bill of lading thereof was 
duly received by E. R. & Co., who paid the 
freight thereon, and gave their acceptance for 
the price of the said goods, as well as for the 
cartage and American bonding charges. The
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«nods, on arrival, were entered and bonded in 
the consignees’ mime, and placed in one of the 
customs bonded warehouses subject to the pay
ment of the duties. E. It. & Co. sold and de
livered 150 barrels, and the remaining 100 
barrels were bonded under .'tl Viet c. 0 (I>. I, 
in a portion of E. H. & Co.'s warehouse parti
tioned off and used by the customs authorities. 
Before the acceptance matured, and while the 
goods remained in bond, E. It. & Co. became 
insolvent :—Held, reversing the judgment of 
the Queen’s bench, which followed Ora ham v. 
Smith. 27 C. P. 1. that the transitas was at 
an end. and that the plaintiffs had lost the 
right to stop the goods. The previous deci
sions on the right ot stoppage of such goods in 
bond. Burr v. Wilson, l.'t V. C. H. 478. How
ell v. Alport. 12 C. P. 375, Lewis v. Mason, .‘10 
V. C. It. 590, Wilds v. Smith. 41 U. C. It. 
130. reviewed. Wiley v. Smith, 1 A. It. 171).

Held, affirming the judgment in 1 A. It. 
170. that the transitus was at an end, and 
that the appellants had lost the right to stop 
the goods remaining in bond. Howell v. Al
port. 12 C. P. 375, and Graham v. Smith, 27 
C. P. 1, overruled. Wiley v. Smith, 2 S. C. 
It. 1.

See, also, Wild* v. Smith, 2 A. R. 8, revers
ing judgment in 41 V. C. It. 130.

--------  Facta Giviiifi Riyht.]—Semble, that
mi the facts the defendant had not put it in 
the plaintiff’s power to exercise any right of 
stoppage in ‘ransitu. Sicord v. Carruthera, 
7 V. C. It. 313.

--------  Inaolvcncy—Fraudulent Preference
—Reaeiaaion.]—It. & Co., sugar refiners in 
Montreal, in September sold 143 barrels of 
sugar to !.. at Hamilton, on sixty days' credit. 
On the 27th November L. wrote to It. that he 
was unable to meet his acceptances, and on 
the 28th it. telegraphed to !.. to know if he 
had received the sugar, anil was answered that 
part had lieen received on the day befor». 
Twenty barrels were received at L.’s ware
house on the 27th. and forty on the 28th, from 
tin- railway company. On the 30th, Monday, 
P.'s agent called on L. and asked him to trans
fer the sugar to S. & Co., of Hamilton, and 
one load was sent to them, when L. forbade 
the sending more, but about an hour after
wards he ordered the rest to lie delivered, and 
fifty-nine barrels were sent, one barrel having 
been sold to a customer of L. On the 30th an 
agreement, prepared by L.’s solicitor, was 
signed by R.’s agent, reciting that the fifty- 
nine barrels had been delivered to L., which 
R. wished to resell to others; and that it had
I.... agreed, to avoid any question as to L.’s
right to deliver to R. said fifty-nine barrels, 
the others having been stopped in transitu, 
that R. should indemnify L. and his assignee, 
if any appointed, against all consequences of 
such delivery, in case a return thereof should 
be adjudged ; and the agreement was to in
demnify L. accordingly, and make good to 
him or his assignee the value of said sugar so 
to be delivered, if a return should be adjudged 
by a competent court. L. made an assignment 
on the fith December. 1874, and on the 3rd 
February. 1875. the plaintiff, the assignee, 
conveyed t<> Lamb & Co. all the estate, r,.. 
being examined, swore that he had no inten
tion of receiving the sugar into stock : that it 
was sent to his warehouse by the railway com
pany without his knowledge or instructions; 
that he hail previously instructed his manager 
not to receive any goods ; that when he became

aware that it had been sent, he gave orders 
that it should not lie taken into stock : mid that 
tin- agreement signed was an afterthought sub
sequent to his agreement with R.’s agent to 
take away the sugar, and after part of it had 
been removed. This was substantially corro
borated by the agent. In an action by the as
signee of L. against It., claiming to avoid the 
giving up of tiie sugar as an unjust preference, 
and in trover :—Held, tint the plaintiff could 
not recover; that whethei there was. strictly 
speaking, a right of stoppage in transitu or 
net, the evidence warranted a finding that be
fore the assignment in insolvency the contract 
of sale had been rescinded by both parties, 
which it xvas competent for them to do. the 
goods not having Ix-en actually accepted; and 
the goods therefore never passed to the plain
tiff. Semble, that the count as upon a fraud
ulent preference could not have lteeti sus
tained: and qutere as to the plaintiff's right to 
recover, he having before action assigned the 
property to Lamb & Co. Maaon v. Redpath, 
39 V. C. R. 157.

--------  Inaolvcncy—Retention.] — A., the
purchaser of saw logs to lie delivered at cer
tain specified times, assigned the contract, and 
the vendor delivered one year's supply of the 
logs to1 the assignee. Afterwards A., becom
ing insolvent, absconded, and the vendor re
fused to complete the contract, asserting a 
right to stop the goods in transitu, or to retain 
them in consequence of A.’s insolvency. The 
assignee thereupon commenced an action at 
law in A.’s name against the vendor, in which 
lie recovered judgment: and a bill by the ven
dor to restrain proceedings at law. was dis
missed with costs. Wait v. Scott, <i Or. 154.

--------  Seizure under Execution.] — The
plaintiff sold to G. a quantity of leather, which 
was to be sent to the purchaser at P. by rail
way. Tbe shipping bill contained, amongst 
others, the following conditions: “ In all cases 
. . . the delivery of goods will be considered 
complete and the responsibilities of the com
pany shall terminate when the goods are 
placed in the company’s shed or warehouse. 
. . . when they shall have arrived at the
place to be reached upon the railway of the 
company. The warehousing of them will be 
at the owner's risk.” who was to be liable 
for any charges for storing them otherwise 
than in the warehouse of the company. 
“ Storage will he charged on a'' freight re
maining in the depots over fort.»-eight hours 
after its arrival.” While the leather remained 
in the warehouse of the railway company at 
P„ the purchaser requested the station agent 
to have it kept for him by the company 
until he could find time to remove it. and asked 
him not to charge storage, but the agent made 
no promise ; and subsequently the sheriff paid 
the charges thereon, seized the leather under a 
writ of attachment sued out by the defend
ants. and removed the same from the stores of 
the railway company to the shop of G. :— 
Held, that this did not deprive the vendor of 
his right to stop the goods in transitu. Mc
Lean v. Breithaupt, 12 A. R. 383.

See Don v. Laic, 12 C. P. 4G0.

VII. Vendor's Title.

Caveat Emptor.l—Plaintiff (a merchant) 
having delivered cloth, &c., to be made up into
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coats, to a tailor, who made up cloth, &c.. 'ir 
plaintiff and others, and also exhibited for 
* ale and sold clothes on his own account, and 
ne having sold the coats made of plaintiff’s 
doth to defendant :—Held, that plaintiff was 
entitled .» recover them from defendant, and 
that the maxim of caveat emptor applied. 
Thompson v. N elles, 4 C. P. 399.

--------  Estoppel.]—A. agreed to sell to B.
a lui of land, and t" give him a deed upon 
payment of a certain price by instalments. 
B. went into possession of the lot, hut made 
default in the payments, whereupon A. con
veyed the same lot by deed to C. : B. being 
still in possession, after default and after the 
conveyance to C.. cut timber on the lot. and 
sold the logs to !>.. who had no notice of C.’s 
title. ('. brought ejectment against D., laying 
the demise at a period antecedent to the cut
ting of the timber, and recovered. He then 
gave notice to 1 >. not to pay any more money 
to B. on account of the logs, but to pay the 
balance due to him, C. It. sued I>. in assump
sit for the price of the logs, and 1>. se up, as 
a defence, the notice and the paramount title 
of ('. :—Held, defence good, the rule of caveat 
emptor and of estoppel not applying str'.ctly 
in this case. McMahon v. Grover, 3 C. P. 05.

United States Postage Stamps Taken 
by Confederate Ship during Civil War
- Vo tier of Defective Title—Stamps Ordered 
to he Delivered up to Vnited States Govern
ment.]—See Tailed States of North America 
v. Itoyd, 15 Gr. 138.

Want of Title — Damages.]—The pur
chaser of a chattel is entitled to recover from 
the vendor upon failure of title, the value of 
the chattel, and not merely the amount paid 
by him to the vendor. Confederation Life 
Association v. Labatt, 27 A. It. 321.

See Stoeser v. Springer. 7 A. It. 497 ; For- 
ristal v. McDonald, 9 S. C. It. 12.

VIII. Miscellaneous Cases.

Cash Deposit—Right to Recover hack, on \ 
Sale Falling through.]—See Phippcn v. Hy- \ 
land. 19 C. P. 410.

Conspiracy to Defeat Contract.]—An
action on the case in the nature of a conspir
acy does not lie against a person supplanting 
another in the purchase of goods which had 
first been contracted for by the latter party. 
Davis v. Minor, 2 U. C. R. 404.

Co-operative Association—Cash Trans- \ 
action—Pleading.] — The plaintiffs supplied 
goods to a co-operative association, formed 
under 29 Viet. c. 22. on the order of their 
manager. The terms of purchase were said 
to be cash, but it appeared that, according to ! 
the course of dealing between the parties, be
fore payment the invoices were laid before a 
board meeting, and if found correct the tren- ! 
surer was ordered to pay. These goods were 
ordered in January, and not paid for, and in | 
July the plaintiffs sued:—Held, not a cash 
transaction, within s. 14 of the Act, and that 
the plaintiffs could not recover. Semble, that 
the defence should have been specially pleaded, 
and the plea was allowed to be added. Fitz
gerald v. London Co-operative Association, 27 
IT. C. R. 005.

-------- Inability to Iluy on Credit—Accept
ance—Implied Représentation of Authority.] 
—The plaintiff sued the officers and directors 
of a co-operative association, incorporated un
der R. S. O. 1887 c. 100, for the price of 
goods sold to it on credit, which, by the sta
tute incorporating it, the association was for
bidden to buy in that way :—Held, that lie 
could not recover, as no action could be main
tained upon an implied representation or war
ranty of authority i law to do an act: and. 
moreover, the plaintiff must be taken to have 
known of the statutory inability. Held. also, 
that, although the proceeds of a resale ot the 
goods hy the association were applied to re
lieve the defendants from a personal liability 
for other goods purchased by the association, 
they could not he said to have derived a per
sonal benefit from the plaintiff's goods, and. 
therefore, the latter could not recover on this 
ground. Held, lastly, that, although one of 
tin- defendants accepted, on behalf of the as
sociation. the plaintiff’s drafts drawn on it for 
the goods, lie was not liable upon an implied 
representation or warranty of authority in 
law of the association so to accept. Struthers 
v. Mackenzie, 28 O. R. 381.

Covenant against Incumbrances on 
Sale of Vessel Action thereon—Effect of 
Notice to Vendee of Incumbrance Complained 
of —Equitable Defence—Payment of Purchase 
Money.]—See McDonill v. Thompson, 16 U. 
<’. R. 154.

Lien on Goods Sold — Quebec Law.]— 
Where a consignment of goods has been sold 
and they remain no longer in specie, the only 
recourse by a person who claims an interest 
therein is by an ordinary action for debt, and 
lie cannot claim any lien upon the goods them
selves nor on the price received for them. 
Dingwall v. Mcllcan, 30 S. C. It. 441.

Warehoused Goods—Receipt.] — A re
ceipt hy A. for flour as in store for B„ given 
and accepted, is not conclusive upon the party 
accepting it from B. Mair v. Holton, 4 U. C. 
R. 505.

See Bills of Sale—Costs. VI. 2—Dis
tress, III. 6—Execution. VIII. 2—Princi
pal and Agent, VI. 5 — Sheriff. IV. 1— 
Warranty.

SALE OF LAND.

See Execution, IX. 2—Executors and Ad
ministrators, VII. 7—Fraud and Mis
representation—Gaming, III.—Luna
tic. III. 4—Partition. VII.—Principal 
and Agent, VI. 6—hhbbift, IV. 2— 
Specific Performance — Vendor and 
Purchaser.

SALE OF LAND FOR TAXES.

See Assessment and Taxes, X.

SALOON.

See Intoxicating Liquors.
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SALVAGE.

See Ship, XIV.

SATISFACTION AND DISCHARGE.

.See Accord and Satisfaction — Bills of 
Exchange. VII. 5—Bond, IV. — Jvuo- 
ment, XVI.—Mortgage, VII.

SATISFACTION PIECE.

See Judgment, XVI. 2.

SAVINGS BANKS.

See Banks and Banking, VIII,

SCALE OF COSTS.

Hce Costs, VI.—Interpleader. II. 3 (b).

SCANDAL.

See Pleading—Pleading in Equity before 
the Judicature Act, II. 2.

SCHEDULES.
See Bills of Sale, IV. 4—Statutes, V.

SCHOOL RATES.
Sec Schools, Colleges, and Universities.

IV. 4.

SCHOOL SECTIONS.

arc Schools, Colleges, and Universities.
IV. 5.

SCHOOL TRUSTEES.

See Notice of Action. I. — Schools, Col
leges, and Universities, IV. 8.

SCHOOLS, COLLEGES. AND UNIVERSI
TIES.

I. Colleges and Universities,
1. Huron College, 0240.
2. King’» College. 0247.
3. Queen's College, 0247.
4. Victoria V nicer sit g, 0248.

II. Grammar Schools, 0248.

III. High Schools,
1. Applications to Municipal Councils

for Funds, 0240.
2. Appointment of High School Hoards

and Trustees. 0251.
3. Districts, 0252.

IV. Public Schools.
1. Officers of School Corporations, 0254.
2. Pupils, 0255.
3. School Houses and Sites,

(a) Acquisition of Site, 0257.
(b) Change of Site, 0201.
(cl Other Cases, 0203.

4. School Hates,
(a) Collection of, 0204.
(b) Imposition of — For what Pur

poses, 0200.
(c) Imposition of — How Effected,

(d) Mandamus to Municipal Corpor
ations to Levy, 0270.

(e) Mandamus to School Trustees to
Levy, 0273.

(f) Other Cases, 0274.
5. School Sections — Formation and

Alteration of,
(a) Union Scho. Sections, 0275.
(b) Other Sections, 0280.

6. Superintendents, 0280.
7. Teachers,

(a) Contracts with, 0280.
(b) Dismissal, 0287.
(c) Proceedings to Recover Sulary,

0287.
8. 'Trustees,

(a) Actions against, 0280.
(b) Actions by, 0201.
(c) Disqualification of, 0202.
(d) Election of. 0204.
(el Personal Liability, 0205.
( f l Powers of, 0207.

9. Other Cases, 0200.

V. Separate Schools.
1. (iencrally, 0300.
2. Coloured Separate Schools, 0300.
3. Protestant Separate Schools, 0300.
4. Roman Catholic Separate Schools,

0301.

I. Colleges and Universities.

1. Huron College.

Power to Take and Assign Mortgage 
of Lands. |—By its Act of incorporation, 20 
Viet. c. 31. Huron College is authorized to 
take, hold, and convey lands sold, given, or
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granted to it, provided that such land so held 
shall he only such as may he required for the 
purposes of college buildings, &c.. and pro- 
vided, also, that it may acquire any other real 
estate, by gift, devise, or bequest, and hold 
the same*for seven years, to revert to the per
son from whom it was acquired, if not dis
posed of within that time. The plaintiff in 
ejectment claimed as assignee of u mortgage 
executed to the college in 18t">4, and assigned 
by it to him in the same year; and it was ob
jected that the college had no power either to 
take or assign such mortgage : Held, that mi
ller the lirst part of the clause the college could 
take the lands; and. if prevented from hold
ing by the first proviso, the Crown only could 
take "advantage of the disability, and the col
lege could convey its defeasible title. Qua-re. 
whether it could not also acquire this land 
under the second proviso, the word ••gift” 
being often confounded with “ grant." If so, 
the assignment to the plaintiff being within 
seven years, lie was entitled to recover. 
llcclur v. Woods, lti C. V. 29.

2. King's College.
Covenant - Statutory Assignment of—Up- 

per Camilla College.]—The plaintiffs, by the 
name of the Upper Canada College and lloyal 
Grammar School, declared in covenant on an 
indenture? made between the chancellor, presi
dent, and scholars of King’s College, and the 
defendant :—Held, that the effect of 12 Viet, 
e. 82 and VI & 14 Viet. e. 49, was to transfer 
the covenant from the University of King’s 
College to the plaintiffs ; and consequently 
gave them the right of property in the inden
ture declared on, and entitled them to recover 
thereon in the name used; and that proof that 
the covenant was made on behalf and for the 
benefit of the plaintiffs, would not lie contra
dicting the deed or covenant. Principal of 
Upper Camilla College ami Itogal Grammar 
School v. Houlton, 2 C. P. 320.

Tuition Fees—Upper Canada College.]— 
Right of King’s College to recover for tuition 
given in Upper Canada College before and 
after the passing of 7 Win. IV. c. 10. It is 
no objection to the right of King’s College to 
sue for tuition given after the passing of 7 
Wm. IV. c. 30, in Upper Canada College, 
that pnilcs-ors in King's College bail not. 
during the time sued for, been appointed. 
King's College v. Denison, 5 U. C. R. 203.

3. Queen’s College.
Bequest—Mortmain.]—A bequest, issuing 

out of realty to Queen’s College for the found
ing of a bursary, is a charitable bequest with
in the Mortmain Acts, and therefore void. 
Ferguson v. Gibson. 22 Gr. 30.

Removal of Professor — Injunction — 
Itestoration—Jurisdiction.] — By letters pa
tent under the great seal, issued on the 10th 
October, 1842, certain persons were created a 
body corporate by the name of “ Queen’s Col
lege, at Kingston,” with the style and privi
lege of a university, with power to appoint 
professors and other officers, and in case of 
complaint made to the trustees to institute in
quiry. and in the event of any impropriety of 
conduct being duly proved, to admonish, re
prove, suspend, or remove the person offend

ing :—Held, that the professorships were of
fices of freehold, held ad vituni aut culpaui : 
that flu* trustees could not at their descretiou, 
without such inquiry, remove the professors; 
and that the court would by injunction pre
vent the trustees from imwoperfv interfering 
with the professors, ll'cir v. Mathieson, 11 
Gr. 383.

But on appeal the decision was reversed, 
and it was held, that there was no jurisdiction 
in equity to interfere for the restoration of a 
professor removed, and that, under the charter, 
a sufficient number of trustees might remove 
in their discretion. S. C„ 3 10. & A. 123.

4. Victoria University.

Senate -Place of Meeting.] — Held, that 
under the Acts incorporating Victoria Uni
versity, and the statutes thereof, the chancel
lor had no power to call a meeting of the 
senate elsewhere than at Cobourg, the seat of 
the University. Town of Cobourg v. Victoria 
l ni versify, 18 O. R. 1U5.

II. Ghammab Schools.

Board of Trustees — Union with Com
mon School Trustees — Illegality of.]—The 
united board of grammar and common school 
trustees of the village of Trenton applied for 
a mandamus to the corporation of Trenton to 
levy a sum of money required by them for 
grammar school purposes, as mentioned in the 
estimate, supporting the application by an 
affidavit, of their secretary, who stated that 
the trustees of the village of Trenton county 
grammar school had united with the hoard 
of school trustees of the village of Trenton, 
and the same became and had ever since lieen 
the united board of grammar and common 
school trustees of the village : — Held, that 
such union of the two boards of trustees was 
not authorized by C. S. U. C. c. 03, s. 25, s.-s. 
7, and c. 04, s. 79, s.-s. 9; and the application 
was therefore refused. ltc Trenton School 
Trustees and Village of Trenton, 20 U. C. R. 
353.

-------- Union with Common School Trus
tees — Illegality—Treasurer of County—Lia
bility for School Moneys.]—There being In a 
village a joint board of grammer and common 
school trustees, on 7th July the.chairman of 
the hoard of grammar school trustees received 
a circular from the education office, advising 
him of the payment of $202 for that school. 
This money had been paid into the Toronto 
office of the Bank of Upper Canada (prior to 
its suspension I as agent for defendant, the 
treasurer of the county, and the hank sent 
him an order on their Hamilton branch, which 
was not presented before the hank stopped 
payment in September. It was not asked for 
until 25th September, when the treasurer 
of the joint board called for it. On 20th de
fendant wrote to the treasurer of the joint 
hoard enclosing this draft, saying that it. had 
been received by him for the grammar school, 
and had been lying in his office for their de
mand as usual since the lltli July. The 
plaintiffs having refused to accept the draft : 
—Held, that an action for this money would 
lie against defendant as treasurer, it having 
been paid to his agents at Toronto, and he 
having admitted its receipt for the special 
purpose. (21 That, as the board of grammar
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school trustees, notwithstanding the union, 
still existed us n separate cor])orution, the 
action should have been by them, not by the 
joint board. If the action had been rightly 
brought, defendant would have been liable for 
the loss on the draft, for the payment was 
made I > his agents at Toronto in money. 
Caledonia Urummar and Common School 
Trusties v. Farrell, 27 V. C. It. 321.

County Council — Raising Money—Sta
tute.} — Held, that a county council is not 
bound under s. U. C. <•. to raise a sum 
of money upon the application of grammar 
school trustees for purposes connected with 
the grammar school ; but that the statute is 
permissive, not obligatory. In re Weston 
Urnmmar School Trustees and Counties of 
York and Feel, 13 C. 1*. 423.

III. High Schools.

1. .1 indications to Municipal Councils fot

Applicants — Description of— Demand— 
Estimates—Maintenance.] — On an applica
tion for a mandamus to compel a municipal i 
corporation to provide $28(1.74 for a board of ! 
school trustees, they were described in the pro- I 
ceedings as “ The trustees of the Port Rowan | 
high school and it appeared that on the 1st 
July, 1872. a demand was made on the town- I 
ship corporation, headed, School Section No. I 
12, Walaingham, Pori Rowan, July l^t, is7‘_\" 
and stating that the amount required was 
“ for expenses of conducting high school 
and was signed “ Win. Ross, secretary and 
treasurer of Port Rowan high school board.” 
Subsequently to this, on the 19th August, 
1S72, the secretary of the board sent a letter 
to the clerk of the township corporation, head
ed. “ Uliice of high school board, sec. No. 12. 
Port Rowan, 19th August, 1872,” stating that 
in making up the estimates for the “ current 
expenses of high school,” an error had been 
made, and that the amount actually required 
was 8289.74, which amount he was required 
to make immediate demand for from the coun
cil. &c. In reply the township clerk sent a 
letter addressed, “To — Ross, secretary, P. i 
Rowan high school board,” enclosing a copy ; 
of a resolution passed by the township council, 
stating that they declined to pay " the de
mand of the Port Rowan high school trus- , 
tees,” &c. :—Held, that the description of the 
trustees was sufficient ; for that, although 
“ The trustees of the Port Rowan county I 
high school," would appear to be more correct, I 
yet 34 Viet. c. 33 (O. I did not in express ! 
terms give any corporate designation, and the j 
township corporation by their action had 
shewn that they fully understood the body 
with whom they were dealing. (2) That the 
demand was sufficient, lieing signed by the | 
secretary and treasurer, the officer and organ i
of i lie board, and having been recognized by 
the resolution of the township council ns the I 
demand of the board. (31 That it was not I 
necessary to give the estimates on which the | 
sums required were based, there being n differ
ence in this respect between the Grammar , 
School and Common School Act. 14 - That 
the purposes for which the money was stated : 
i" !"• required, via.. “ for expenses of con- j 
ducting high school," and “ current expenses ! 
of high school,” fell within the meaning of 
the words “ maintenance and school accommo
dation, used in the statute. In re Fort

Rowan High School Trustees and Township 
of Wulsinghum, 23 C. P. 11.

--------  Joint Hoard—Maintenance—Huild-
ings—Mandamus—Demand.] —A mandamus 
nisi was ordered, on the application of the 
joint board of education of the town of Perth, 
commanding the corporation of the town to 
provide #19,000, as required by said board, 
for the mainteiu nee and accommodation of 
the high school, to pay for a school site and 
building of a school house and premises con
nected therewith, as shewn by the estimates 
prepared and submitted by said board to the 
corporation :—Held, that the joint board of 
education were the proper applicants, and not 
the trustees of the high school board. The 
sections of the High School and Public 
School Acts, 37 Viet. ce. 27. 28 (().), which 
confer on the joint board the powers of each 
board, mean the powers possessed by each 
board for the purpose for which such hoard 
was created, before the creation of the joint 
board. Semble, that the demand here was not 
in form sufficient : but, the council having re
sisted the application on other grounds, effect 
was not given to the objection. Re Perth 
Hoard of Education and Town of Perth, 39 U. 
C. R. 34.

--------  Joint Hoard—Puddings—Statute.]
—On the 29th April, 1878, the board of educa
tion of the incorporated village of Morris- 
burgh. which was formed by the union of the 
high school hoard of high school district No. 4 
of the united counties of Stormont. Dundas, 
and Glengarry, and the public school board of 
the incorporated village of Morrisburgh. in 
which village the high school was situated, 
resolved that the sum of #7.000 should be 
levied on high school district No. 4, to cover 
the expense of building, furnishing, &c., for 
purposes of the high school :—Held, that tin- 
joint hoard, and not the high school hoard, 
was the proper body to make the requisition 
for the money, under 37 Viet. c. 27, s. 93 (O.), 
adopting the construction put upon that sec
tion in Re Perth Board of Education and 
Town of Perth. 39 U. C. R. 34. which had 
been confirmed by implication by 42 Viet. c. 
34 (O.J Re Morrisburg Hoard of Education 
and Township of Winchester, 8 A. R. 199.

Erection of School House — Contri
buting Township.]—Held, affirming the judg
ment in 39 U. C. R. 392. that under 37 Viet, 
c. 27 (O.), the high school board for a dis
trict composed of two municipalities, a town 
and a township, can compel one of the muni
cipalities, the township, to contribute towards 
the erection of a school house in the other 
municipality, and not merely towards its 
maintenance. In re Niagara High School 
Hoard und Township of Niagara, 1 A. It. 288.

Maintenance Requis it ies of Application 
— Hy-latc. | — Held, that the words “main
tenance. accommodation, and other necessary 
expenses ” in s.-s. 9 of s. 25, It. 8. O. 1887 c. 
229, include the purposes mentioned in s. 35 
(11, and consequently that an application un
der s. 35 (1) must lie made before the 1st 
day of August. Held, also, that an appli
cation under s. 35 ( 11 must he the corporate 
act of the school board, not merely the oral 
request ( however unanimous l of the indi
viduals composing it, and must specify the 
purposes for which the money is required. 
Held, also, that, to come within the provisions 
of s. 35. an application must be an inde
pendent application for purposes mentioned



6251 SCHOOLS, COLLEGES, AND UNIVERSITIES. 6252

in that section, and that an application com- ' 
bining other purposes with these purposes, 
may be rejected by u simple majority vote. 
Held, also, that an application under s. 35 
may be rejected by the council, although 
no formal by-law relating to the pur
poses of the application is before the 
council, and the meeting at which the rejec
tion takes place has not been called for the 
special purpose of considering such a by-law. 
Decision in 15 O. It. 686 reversed. In re 
Oakwood High School Hoard and Township 
of Mariposa, 16 A. It. 87.

--------  Proportion of Liability — Man
damus.] — By 60 Viet. c. 14, s. 73 (O.l, 
it is enacted that “ the municipal council . .
shall pay for the maintenance of pupils .
—Ileld, that the municipal corporation and 
not the individual members of the council are 
liable. Judgment below, ordering the defen
dants to pay to the plaintiffs a proportion of 
the cost of maintenance of the high school in 
respect of pupils residing in the town attend
ing i lie high school, affirmed, but that part 
thereof directing a mandamus to the mayor 
and councillors of the town to pass a résolu- | 
tion authorizing the treasurer to pay the 
amount, struck out as unnecessary. Port 
Arthur High School Hoard v. Town of Fort 
William, 25 A. It. 522. See Dawson v. Town I 
of Suult Stc. Murk, 18 O. It. 556, post 2.

Non-Existent School.]—A county coun
cil is not authorized under 37 Viet. c. 27, s. 
47 (O.), to raise money by by-law for a high , 
school not in existence, but in contemplation 
only. Shurp v. County of Peel, 40 U. C. It. 
71

2. Appointment of High School Boards and 
Trustees.

Authority of Corporation By-law — 
En el inn o f School House.\ — On motion to 
continue nil injunction to restrain the corpor
ation of a town in a judicial district from j 
paying over* to the high school board of said 1 
town, and the said board from receiving, the 
sum of $15,000 raised by by-law of said town, j 
for acquiring a site and erecting a high school 
thereon :—Ileld, that under the provisions of | 
ss. 4 and 10 of It. S. O. 1887 c. 226. taken in 
connection with s. 1 of 50 Viet. c. 64 ( O. i, j 
incorporating the said town, the corporation 
were authorized to appoint a high school j 
board therefor, and to pass a by-law for the j 
erection of said school; and that the consent 
of the lieutenant-governor, provided for by | 
s. 8, was not required, as this was not an addi- | 
tional high school. Held, also, that the ap- i 
loititment of the board must be by by-law ; 
mt a by-law therefor passed after the motion 
was made, but before the hearing thereof, 
was sufficient. The court refused to entertain j 
an objection that the board were about to 
build the school on land not acquired by them, 
for it could not. be assumed that the money : 
would be spent until the title to the land had | 
been acquired ; and also it was not necessary 
to shew that specific portions of the $16,000 | 
had been appropriated to the purchase of the 
land and the erection of the building. Daw
son v. Town of Sault Ste. Marie, 18 O. It. 
556.

_____  By-law — Resolution.] — Under its |
Act of incorporation. 47 Viet. c. 57 (O.l. the 
town of Tort Arthur has the same rights and 
powers in regard to the organization and

maintenance of high schools as other incor
porated towns. A board of trustees of a high 
school may be appointed by resolution of the 
municipal council having jurisdiction ; a by
law is not necessary. The opinion bearing on 
this point expressed in Township of Pem
broke v. Canada Central It. W. Co., 3 Û. R. 
503, at p. 508, preferred to that in Dawson 
v. Town of Sault Ste. Marie, IS (). It. 556. 
Port Arthur High School Board v. Town of 
Fort William, 25 A. It. 522.

Trustee—Appointment to Fill Vacancy.] 
—In a high school board of a high school dis
trict constituted under s. 11 of 54 Viet. c. 57 
(O.t. a vacancy occurred by reason of the 
expiration of the term of office of one of the 
trustees appointed by a town, whereupon the 
town council passed a by-law appointing the 
plaintiff to fill the vacancy. At a subsequent 
meeting, in the absence of any of the causes 
provided for by the Act, namely, death, resig
nation, or removal from the district. &c.. the 
council passed a by-law amending their pre
vious by-law by substituting the name of the 
defendant for that of the plaintiff :—Held, 
that the plaintiff was duly appointed to fill 
the vacancy, and that he was entitled to the 
sent, and the subsequent appointment of de
fendant was illegal. Regina ex rcl. Moore v. 
Nagle, 26 O. It. 241).

Trustee—Proceeding to Remove — Quo 
Wurranto.]—See Quo Warranto.

3. Districts.
County Council—Aid to Districts—.4»- 

sessment.]—The three united counties of Stor
mont. Dundas. and lllengarry were formed 
into five high school districts:—Held, that 
under 36 Viet. c. 48. s. 383. s.-s. 6, and 37 
Viet. c. 27. s. 45 (0.), the aid granted by 
the corporation to the high schools to supple 
ment the government grant must be by an 
equal rale upon the assessable property of the 
united counties, not upon each high school 
district for the sum apportioned to its schools. 
Ite Chamberlain and Counties of Stormont, 
Dundas, and (ilengarry, 42 U. C. R. 279.

--------  Alteration of Districts—Consent.]
—Under s. 6 of the High Schools Act, 54 
Viet. c. 57 (O.), as amended by 57 Viet.
58, s. 1 (O.), a county council has pov 
to detach a township from a high school * 
trict without the consent of that township 
or of the other townships included in the 
high school district in question. In re Wilson 
and County of Elgin, 21 A. It. 585, 24 S. C. 
R. 706.

--------  Alteration of Districts—Repetition
of.]—Under 44 Viet. c. 33 (O.t, the county 
council has impliedly the power to change 
the limits of a high school district from time 
to time, and not merely once, or when an 
additional school is established. Re Tyrell 
and County of York, 35 U. C. R. 247.

--------  By-law—Repeal.]—After the repeal
of 37 Viet. c. 27, s. 38 (O.), by 40 Viet, 
e. 16, s. 18, s.-s. 2 (O.t, a county council, 
having no power to determine the limits of 
high school districts, passed a by-law deter
mining the same. By another law they re- 
Iwaled it and established new limits:—Ileld. 
that such last mentioned by-law was valid so 
far as it repealed the first by-law, which was
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invalid, but the rest of it must be quashed. 
Re Chamberlain and Counties of Stormont, 
Uiindus, and (Jlengarry, 45 U. C. K. 26.

--------- H y-laws—Repeal—Demand — Man
damus—Costs. |—The county council of the 
united counties, acting under ."i7 Viet. c. 27, 
s. 38 (O.), which gave power to every county 
council from time to time to determine the 
limits of a high school district for each high 
school existing in the county and within its 
municipal jurisdiction, had. on 23rd June, 
1876, by by-law No. 51 ti, declared that dis
trict No. 4 should consist of the village of 
Morrisburgh and the townships of Williams- 
Inirgh and Winchester. Section 38 was re
pealed by 40 Viet. c. 10, s. 18 (O.t, which, 
however, declared I hut all high school dis
tricts which existed at the time of its pass
ing t viz., 2nd March, 1877), should continue 
until the county council should think lit to 
discontinue them. On 12th October. 1N77, 
the county council passed by-law No. 551. 
which, after reciting, inter alia, that it was 
expedient to consolidate all Acts and by-laws 
of those counties which in any way related to 
high school districts, proceeded in direct terms 
!.. repeal several by-laws, including No. 516, 
and then vent on to enact that the united 
counties hould be div.ided into live districts 
for high school purposes. No. 4 and No. 5 
being in the county of I Hindus, and No. 4 em
bracing Williamsburgh, Winchester, and Mor- 
lisburgh :—Held, that, although the recon- . 
st ruction of the districts was ultra vires and 
void, because the power to determine the 
districts had ceased at the passing of 40 
Viet. c. 16 (O.), yet the repeal of by-law 
516, being within the power to discontinue 
the districts which that statute preserved, j 
was valid, and the township of Winchester ) 
bad therefore censed to be part of district No.
I before the resolution of April, 1878, was j 
passed. The board of education, acting under I 
the resolution of April, 1878, had on 19th 
July. 1S7S, made a demand upon the township ! 
of Winchester for its proportion of the money 
required. Before that demand was made, an- - 
other by-law. No. 590, bad been passed on 
22nd June, 1878, by the county council, re
pealing that portion of by-law No. 551 which 
related to high school districts for high school 
purposes in the county of Dundas, and enact- | 
mil', inter alia, that district No. 4 should em 
brace the village of Morrisburgh only. This 
by-law was passed after a majority of the 
reeves and deputy reeves of the county of 
I ‘Hildas had, under the power given by 41 
Viet. c. 15 (O.). requested the county coun
cil to abolish the districts Nos. 4 and 5, and 
tu constitute the corporation of the village of 
Morrisburgh high school district No. 4 :— 
Held, that this by-law was effectual to abolish 
district No. 4, if that district had continued 
to exist after the passage of by-law No. 551. 
When the demand was made in July, 1878, 
by-law 590 was In force. It was moved 
against in the court of Queen’s bench in 
November, 1878, and was quashed so far as it 
assumed to determine the limits of districts, 
but not so far as it repealed by-law No. 551 : 
Re Chamberlain and Counties of Stormont. 
1‘undas, and Glengarry. 45 TT. C. R. 26. 
In 27th June, 1879. the county council passed 
another by-law. No. 617. simply abolishing 
the existing high school districts in the 
county of Dundas. At this time no part 
of the money demanded had been levied. This 
by-law was passed after the rule nisi for a 
mandamus in the matter had boon granted, 
but before it was argued :—Held, reversing 
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the judgment in 45 U. C. R. 460, that if the 
demand had been originally valid, it could not 
be enforced after the passage of by-law No. 
617, and nothing would have remained in 
question but the costs of the application. 
Re M orris bury Hoard of Education and 
Township of Winchester, 8 A. It. 160.

Township and Village Councils -By
laws—Repeal—Petition.]—In 1879 the town
ship of Grimsby passed a by-law attaching a 
certain portion of the township to the village 
of Grimsby for high school purposes. In 1881 
the same council similarly annexed another 
portion. Corresponding by-laws were passed 
by the village of Grimsby. By 45 Viet. c. 33 
(O.», the township was divided into two town
ships of North and South Grimsby. In 1882 
the council of the township passed a by-law, 
on the petition of less than two-thirds of the 
ratepayers, repealing the two former by-laws :

Held, that Hi" two township by laws, with 
the corresponding village by-laws, formed an 
agreement, pursuant to R. S. O. 1877 c. 265. 
s. 30. ns amended by 42 Viet. c. 34, s. 32 
(O.i, which could not be rescinded by one 

■ of the municipalities without the concurrence 
1 of the other ; and therefore that the repealing 

by-law should be passed only upon the peti
tion of two-thirds of the ratepayers. Re 
W'olverton and Townships of South and Xortk 
Urimsbu. 3 U. It. 293.

IV. Public Schools.
1. Officers of School Corporations.

Secretary-Treasurer — Appointment — 
Presumption—Acts of—Action—Parties.] — 
One T., who acted in the capacity of secre
tary-treasurer of the plaintiffs, who had not 
been appointed in writing, and lmd not given 
security as required by the statute in that 
behalf, absconded with certain moneys which 
had been received bv him, as such secretary- 
treasurer, from the defendants. The plaintiffs 
had recognized T. as their secretary-treasurer 
by intrusting him with the custody of their 
books and papers, by allowing him to receive 
moneys for them, by auditing his accounts, 
and receiving and approving of the auditor's 
reports: Held, that R. s. O. 1S77 c. 204, 
8. 99, which provides that, in the case of a 
rural school section corporation, the resolu
tion. action, or proceeding of at least two of 
the trustees shall be necessary in order law
fully to bind such corporation, does not apply 
to acts of duty of the secretary-treasurer ; and 
that payment by the municipality of school 
moneys to T. was binding on the trustees. 
Held, also, that if a person acts notoriously 
as the officer of a corporation, and is recog
nized by it as such officer, a regular appoint
ment will be presumed, and his acts will bind 
the corporation, although no written proof is, 
or can be. adduced of his appointment. To 
a bill by a rural school section corporation 
to compel the municipality to make good 
money paid by the municipality to a person 
alleged not to be the duly appointed officer of 
the corporation, the treasurer of the muni
cipality is not a proper party. Hamilton 
School Trustees v. Neil, 28 Gr. 408.

---------Sureties.]—A secretary-treasurer of
a public school board was appointed for a 
year on giving the necessary security, which 
he did by bond with sureties, without any 
limit as to time or any reference to the per
iod of his appointment. He was reappointed
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each year for several years in the same way 
ami oil the same condition, but without fresh 
security being taken, and subsequently be
came a defaulter iu respect of moneys re
ceived by him during his last year's appoint
ment : Held, that the sureties were not liable 
for bis defalcation. \\ liter ford School Trus- 
ties v. Clarkson, 23 A. It. 213.

.See Paris Hoard of Education v. Citizens 
I nsurancc ami I n rest nient Co.. 3U 1*. 132: 
Tmntsliiii of Oakland v. Proper, 1 < ». It. 330 : 
Steplun School Trustas v. Mitchell. 2!» V. < ’. 
It. 3S2 : A ci I h v. I'i nclon Palls I nion School 
Section, 3 <>. It. 1114.

Exclusion— Colour—Separate School.]— 
Residents of a section in which a separate 
school has been established for the class to 
which they belong -as in this case, for 
coloured people—are not entitled to send their 
children to the general common school of 
such section. In re llill urn! < amihn and 
/one School 'Trusties, 11 V. (’. It. Ü73.

Held, upon the facts, that either no separ
ate school extending to the appellant had 
lieen established for coloured persons within 
the statute, or it had been discontinued, and 
that he was therefore entitled to a mandamus 
to the trustees to admit his daughter to the 
common school. The erection of a separate 
school suspends hut does not annul the rights 
of those for whom it was established, as re
gards i lie common schools. When it is no 
longer kept up. these rights revive. In re Sh - 
irait amt Sandwich lÀist School Trusties, 23
U. ('. It. t«4.

In answer to an application for a man
damus to the school trustees of a town to ail
lait the applicant's son. a coloured hoy, to the 
public school in his ward, it was sworn that 
since 1S4<I a school had been set apart for the 
coloured inhabitants, and that the school to 
which admission was desired was overcrowded, 
and had no room for any additional children. 
There was, however, no separate school legally 
established for coloured people, the Act auth
orizing such schools being passed after tlio 
setting apart of the school above mentioned:

Held, that on the ground only of want of 
accommodation the writ must he refused ; hut. 
as admission had lieen refused on account of 
the boy's colour, the trustees were ordered to 
pay the costs of the application. In n Hutchi
son and St. Catharines School Trustees. 31 V. 
C. It. 271.

Hesidcncc of Parent.]—Held, tha; 
in this case it was sufficiently shewn that tin1 
plaint 111" was a resident of the school section 
from the school of which his soil had been ex
cluded, for which this action was brought. 
\\ usliini/ton v. Charlotterille School 'Trusta s, 
11 V. ('. It. fit!».

Expulsion or Suspension Trusta s...
Teacher -Apolof/p Malice — If cm cdu—A o- 
tiee. | (in ilie 3rd Iim-mlier. 18S4. a school 
teacher dismissed the plaintiff, a boy thirteen 
years of age. for disobedience, speaking im
pudently when questioned about it. and re
fusing to be punished for misconduct. The 
matter was brought liefore the trustin-s, and 
on the Cth .launary they held a meeting and 
passed a resolution that the boy could return

to school on bis expressing regret for Ids mis
conduct. After the receipt of a solicitor's let
ter on behalf of the father, the trustees, on 
the imh February, held another meeting and 
passed a resolution that the boy could return 
to school after one day's suspension. On -lie 
lltli February another meeting of the trustees 
was held and a resolution passed reinstating 
the resolution of the titii January. The father 
was not notilied nor was he present at the 
meetings of the (Ith January and lltli Feb
ruary : hut he was notified of, and was pre
sent at. the meeting of the pith February. 
The boy returned to school, but, relying on 
the resolution of the lUtli February, made no 
apology, and remained then* for several days, 
but was not interfered with by the teacher, 
who. however, would give him no instruction. 
In an action in a division court against the 
teacher and trustees for an alleged wrongful 
dismissal :—Held, that the action must be dis
missed against the trustees ; that it was not 
their act, but that of the teacher, that caused 
the boy’s removal : that the passing of the re
solution as to apologising was not an expul
sion : that the teacher in not instructing the 
boy was not acting under the trustees’ direc
tion : and that they were not liable for not 
compelling lier to give the instruction. Quaere, 
whether in such a case as this malice must 
not lie shewn, unless followed by some act 
amounting to assault or trespass : and whether 
a mandamus, and not an action, was not 
the proper remedy. The action of the trus
tees in proceeding in the absence and with
out notice to tlie parties interested, and 
also the unreasonable conduct of the lather, 
commented on. M cl at lire v. Ilium hard School 
Trustees. 11 (). It. 439.

--------- - Trustees—Teacher — IHscretion —
Mandamus — Delay.] — A pupil at a public 
school having injured the top of a school desk 
by cutting it. he was ordered by the school
master to replace the lop with his own hands, 
and was suspended till he should do so. The 
suspension was on the 2uih February, 18NS, 
and on the 7th May, 1S.S9, notice of motion 
was served by the father of the pupil for a 
mandamus to compel the trustees to readmit 
the son. In the meantime appeals had been 
made by the father to three of the trustees, 
to the public school board, and to the annual 
school meeting, on all of which applications 
the action of the teacher was sustained. Dur
ing this time the pupil attended another pub
lic school :—1 ltdd, that the discretion exer
cised by the master and trustees should not be 
interfered with, especially after the delay and 
change in the position of a Hairs, lie McCol
lum and Brunt Sehool Trusta s. 17 Ü. It. 451.

Right of Admission /n sufficient Accom
modation Apidicalion.]—A mandamus to 
compel the admission of a child to a public 
school will not be granted where it is shewn 
that there is not accommodation for her, for 
this is a valid answer to such an application, 
especially where it appears, as here, that there 
is sufficient accommodation at another public 
school in the satin* town: nor where it is 
shewn that the application for admission was 
not made in the regular and proper way. un
der the public school regulations, as was the 
case here, inasmuch as, although the child iu 
question was a registered pupil at the other 
public school in the same town during the 
preceding term, she had not attended there 
at the commencement of the present one, nor 
had applicat on been made to the inspector to 
have her admitted to the school to which
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admission was now sought. Dunn v. Windsor 
Hoard of éducation, O O. R. 125.

--------- (Juardian— “ Boarding-mit Agree-
omit”.\—The custodian of a child under a 
“ boarding-out agreement” to clothe, main
tain. and educate him. is not his “ guardian ” 
within the meaning of s.-s. 3 of s. 40 of the 
Public Schools Act of 1801. 54 Viet. c. 55 
(O.i. and the trustees of the school section 
within which the custodian resides need not 
provide school accommodation for the child. 
Judgment in 2M < >. It. 127 affirmed. Hull 
v. Stinted School Trustees, 24 A. It. 470.

3. School Houses and Sites.

(a I Acquisition of Site.

Conveyance - )lintake in Description— 
Title- Parties to Suit.]—A school site had 
been granted to certain persons in 1831. and a 
school house erected thereon, but by mistake 
ilii* wrong site was conveyed. The grantor
subsequently made a mortgag....... hie estate.
but exempted the portion reserved for a school 
site. lie died shortly afterwards, leaving his 
son and heir-at-law a minor. The defendant, 
during the minority of the heir, obtained a 
lease of the premises, excepting the site in 
« I nest ion : but on the coming of age of the 
heir obtained a deed from the said heir, with
out any reservation of the school site. About 
the same time, or a little before, he also ob
tained an assignment of the mortgage so as
10 perfect his title. lie then claimed the 
land on which the school house was erected, 
on the ground that in oonsei|iienee of the mis
take no title was vested in the trustees, where
upon the trustees of the school section tiled 
a bill against him :—Held, that lie had ex
press notice of the trustees’ title; and that, 
eteii if the trustees were volunteers as to 
ibis piece of land, the defendant was also a 
volunteer, and being prior to him they had a 
i -lii in the aid of equity to have his title 
to said piece of land cancelled, or a convey
ance thereof from said defendant. Held, also, 
i fat the township council was a necessary 
party to the suit. West Owillimburu School
11 imtn n \. Farrell, 5 L. J. 230.

Conveyance to County —Subséquent In 
i‘<u'/uii'iitiiih into Vitp—Fft'it of Statute.] — 
« tn the 20th September. 1844. one Lelt. con
veyed certain land to the municipal council 
of the district of 1 hilhousie, on condition of 
their erecting within a year a school house 
thereon. The deed did not state that it was to 
be a model school house, but that was the 
only school they could then establish, and the 
council had on the Ititli May previous, acting 
under 7 Viet. e. 20, which authorized the es
tablishment of model schools, passed a reso
lution and by-law reciting the statute, and 
directing the establishment of a model school, 
which, within the time limited, was erected 
on this land. The land formed part of what 
was afterwards incorporated as the town 
of I’.ytovvn, and subsequently the city of Ot
tawa. while the district of Dalhousie became 

county of < 'a riel oil. The ev idence shewed 
thaï up to 1851 the school was used as a 
i -del school, and that the plaint ills had al-

>> asserted their right thereto, and had
' lcd one S., who got into possession as a 

private and afterwards as a common school 
cacher ; and up to 1808 the defendants had 
dmitted the plaintiffs’ right to it. 37 Viet.

! c. 28 (O.t emp .vered the public school board 
of any city to take possession of all public 
school property, and to hold, as a corporation. 

I all such property acquired or given at any 
! time for public school purposes in the city 

by any title whatsoever. Defendants took 
possession, claiming the land as being vested 
in them under this Act. and the plaintiffs then 
brought ejectment Held, that plaintiffs were 
entitled to recover, for that under DeB.’s con 
voyance the property vested In them, and 'in* 
subsequent School Act had not bad the effect 
of divesting it. Held, also,’that there was 
no objection to the county owning land so 
acquired, and subsequently included in the 
city. Counti/ "/ Carleton v. Ottawa Public 
School Board. 25 C. V. 137.

Expropriation Interest of Lessee — 
Orchard.] In proceeding to select a site 
for a public school house, no notice of the 
proceeding to arbitrate upon the question of 
compensation was given to a lessee in posses
sion of the property selected, and in conse
quence he did not name an arbitrator, neither 
did he attend before or take any notice of the 
arbitration : and the arbitrators in fact did 
not take into consideration the value of his 
interest, neither did they find that such in
terest was not of any value. The court, at the 
instance of the lessee, declared that his in
terest had not been affected by the arbitration, 
and directed an inquiry as to damages sus
tained by him, and ordered the trustees to 
pay him his costs of suit. The principal ob
jection to land living taken for a school site 
was. that it was an orchard, but the facts 
shewed that the owner hail only, after the 
selection was first spoken of, planted some 
trees, which, .on the movement to take the 
land being stopped, were suffered to die out ; 
and these were renewed again on a subsequent 
movement of the trustees to take possession : 
—Held, that this was not such an orchard 
as should prevent the trustees from appro
priating the land for school purposes. John 

\ non v. Howard School Trustees, 20 Ur. 204.

Purchase — Application to Municipal 
Council for Funds.J—A municipal council 
has no discretion in accepting or rejecting the 
requisition of school trustees for funds for 
a school site, except by a two-thirds vote. 
An adverse vote by a smaller majority is a 
virtual acceptance, and the requisition must 
therefore be complied with. Re Xapance 
Board of Lducation and Town of \ a pa me, 20 
Ur. 305. See lie Morris bury Board of Filu- 
cation and t ownship of Winchester, 8 A. R. 
100. ante 111. 3.

--------- Concurrence of Freeholders.]—A
board of school trustees cannot, under 14 A; 15 
Viet. c. 48. and 10 Viet. e. 185. without any 
reference to the freeholders, select and pur
chase the site for the school house, and im
pose a rate therefor. Orr v. Banin u, 12 I’. V. 
It. 377.

Quirre. whether, under ('. S. V. C. c. 01, s. 
27. s.-s. Id, and s. 34. the concurrence of the 
freeholders and householders required to en
able the trustees to call upon the council to 
levy money for the purchase of a school site. 
&c., can lie expressed at the annual school 
meeting, without notice that the question will 
then lie brought up. In re Taber and Town
ship of Scarborough, 20 V. (’. R. 540.

---------  Concurrence of /■ rcrltolders—Meet
ing—Difference of Opinion—Arbitration and
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A mini.]—Replevin. Two defendants avowed ; 
the third pleaded the convening of a special 
meeting ot the freeholders and householders 
of a certain school section to procure a school 
site, when it was agreed to procure a certain 
piece of ground and erect a school house there
on. which was done: that the plaintiff was a 
resident freeholder then and when his goods 
were seized, and was assessed $80 for build
ing said school house. &e. The plaintiff plead
ed that the meeting above set forth was null 
and void, because before the said meeting an
other meeting had been convened according 
to law, when a difference of opinion existed 
between a majority of the freeholders and 
householders as to choosing a school site, and 
arbitrators were appointed, who decided upon 
a certain s te. which decision remains in force : 
and the defendants in contravention thereof 
wrongfully purchased the site mentioned in j 
their plea, and wrongfully distrained, &c. i 
rpon demurrer :—Held, that the second meet
ing pleaded by defendants was a violation of j 
the statute, and that the plaintiff was entitled 
to judgment. The arbitrators to whom a re
ference in this cause was made, under the 
School Act executed an award, the descrip
tion of the lot not being fully inserted, but 
a blank living left therefor, which was after
wards filled in and the word “ lot ” altered 
into “gore:”—Held, that the award was in
sufficient. Hyland v. King, 12 C. V. 1U8.

Replevin against two school trustees and 
one Iv. a bailiff, for a horse. Defendants 
pleaded. ( 11 that they did not take : and (21 
an avowry, setting out in substance that on 
the 30 th October, 1 HTiS, a special meeting of 
the freeholders and householders of the sec
tion had been duly called to procure a school 
site and erect a school house thereon, at which 
it was agreed to procure a certain site named ; 
that this was procured and the school house 
built: that the plaintiff was duly assessed for 
a sum specified : that the trustees by their 
warrant commanded K. to collect it: and that, 
after demand and default made, he seized 
I In- horse. The plaintiff pleaded to the 
avowry. (I t de injurifl ; and (21, ns to the 
justification by the trustees, that the meet
ing was void, because before it took place a 
special meeting of the freeholders was duly 
held to procure a school site, at which a 
majority of the trustees differed from a major
ity of those present with regard to the site, 
in consequence of which the freeholders and 
householders, the trustees, and the local sup
erintendent. each appointed an arbitrator to 
decide the question : that the arbitrators deter
mined upon a site specified, different from 
that mentioned in the avowry, which award 
remained in force : and that the trustees, con
trary to this decision, wrongfully purchased 
the site mentioned in the avowry. The de
fendants replied that there was no such 
award. With regard to the second and third 
issues, raised by the plea of de injuriA to the 
avowry and replication denying the award, 
the evidence shewed that in 18T»7 the inhabit
ants were divided as to the choice of a school 
site, and an award was made but not acted 
upon ; that in 1858 the same differences ex
isted, and one of the trustees also differed 
from his co-trustees ; that in March the two 
trustees, defendants, obtained a conveyance 
of half an acre, part of lot 15, and in May 
a meeting was held at which arbitrators were 
named and an award made ; but, the inhabit
ants being still dissatisfied, another meeting 
was held in July, when the arbitrators men
tioned in the plea to the avowry were chosen.

In the meantime the building was commenced 
upon the land conveyed. On the 4th Septem
ber an award was drawn up, which, as pro
duced at the trial, directed that the site should 
lie "a purt of the yore lyiny between Hi and 
17, ne w in the tenure of John Landon, situ
ated on the south-west of the road, and in 
the westerly limit of the said gore;” but it 
appeared that the words in italics were not in 
the award when signed, but added by two 
of the arbitrators in May. 1850 : and that the 
word “gore” stood originally “ lot." and so 
remained until the other words were filled in. 
On the 50th October. 1858. a meeting was 
held, having been regularly called by the two 
trustees to settle the question finally, and a 
resolution passed adopting the land conveyed. 
In April. 1850, the two trustees, defendants, 
met. the third being absent from the country, 
and resolved upon the rate, which was in
serted by the clerk in the roll, and the war
rant was issued to K„ who seized the plain
tiff's horse. The plaintiff after that pro
cured the award to be filled up by two of 
the arbitrators, who stated that it had been 
left blank because they did not know the pre
cise description of London’s land :—Held, that 
upon the second issue defendants were entitled 
to succeed, for the evidence sustained the 
avowry : and that upon the third issue they 
were also entitled to the verdict, for there was
in fact no award made, and even as it was
altered after execution the description was 
too uncertain. Hyland v. King, 12 C. P. 198, 
commented upon. Held, that, under the cir
cumstances proved, that reference did not 
make the subsequent meeting illegal. Held, 
also, upon demurrer, that the avowry was 
good, the omission of any averment essential 
to the validity of the rate being cured by the 
second plea to it, which it lied wholly upon 
the award: that the second plea was bad, 
for not shewing that before the award the 
trustees and inhabitants had not duly selected 
the site built upon, as they might do notwith
standing the reference: and that the replica
tion to it denying the award was a good 
answer. Vance v. Kiuy, 21 U. C. K. 187.

--------  Concurrence of Freeholders—Money
lly-law.]—It appeared from the affidavit of 
the secretary and treasurer of a school sec
tion. that at two regularly called meetings 
of the duly qualified electors of the school sec
tion. at which a chairman was appointed, pro
posals to purchase a site, build a school house, 
and borrow money therefor, were put by way 
of motion and carried, upon which a by-law 
was passed, authorizing the issue of deben
tures to raise money for the above purposes:

Held, that under 42 Viet. <■. 34, i. 29, i.*s, 
3 (O.i, this was a sufficient submission to and 
approval of the proposal by the duly qualified 
school electors of the section : and a rule to 

, quash the by-law was discharged. In re Mc
Cormick and Township of Colchester South, 
li: U. C. It. 66.

--------  Dissent of Trustees.]—A dissent
by school trustees from a decision of the rate
payers as to a site for the school, should be 
intimated promptly, and if not announced till 
after the expiration of the current year, it is 
too late. Coupland v. Nottawasaga School 
Trustees. 15 Gr. 339.

Reservation—Plan—Improvements.] —A 
reservation for school purposes is of such a 
character as to lie the subject of dedication. 
The owners of land in 18515 caused the same 

I to be surveyed and laid off into village lots.
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and on the plan thereof, which was duly regis
tered. marked a portion as "reserve lor 
school ground.” An auction sale of lots took 
place during the same month with reference 
to the lots not fronting on the reserve, when 
lots to the value of $20,000 were sold; and 
after the auction lots were sold privately, ac
cording to tin- plan. The school trusteesdi l not 
take possession of the school reserve. Subse
quently conveyances were executed to S. of all 
the undisposed of portion of the town as sur
veyed. S. in January. 1803. caused a new 
plan to be prepared and registered, in which 
the school reserve was laid out into village 
lots, some of which had meanwhile been 
bought by the defendant from an intermediate 
owner with notice of the original plan and the 
reservation for school purposes:—Held, on a 
hill tiled in 1870. that the original plan was 
binding; that the conveyance to S. did not 
give him the ownership of the soil of the 
streets or reserves for public purposes; and 
that the defendant was not entitled under 
30 Viet. c. 22 (O.) to be paid for any im
provements he had made upon the lots form
ing part of the school reserve. Corporation 
of U yoming v. Bell, 24 Ur. 504.

See In re Oakwood High School Board and 
Township of Mariposa, 10 A. It. 87.

(b) Change of Site.
Concurrence of Ratepayers -Meeting 

-Arbitration.]—The trustees called a meet
ing in January, 1857, for the selection of a 
new site, which they considered desirable. 
This meeting decided against a change, and 
tin- trustees called a second meeting to recon
sider the question, at which the same decision 
was come to. Arbitrators were then appoint
ed, and their award was to the same effect. 
The trustees then called a third meeting to 
n-eonsider the question, and the change being 
thereat approved of, the trustees acted upon 
tills decision by obtaining a new site and 
issuing their warrant to raise money for build
ing the school house there:—Held, that the 
proceedings were invalid, and that a seizure 
under the warrant could not be sustained, for 
that the award was tiuul. at all events for that 
year, and the third meeting had no power to 
act. Semble, that the second meeting was 
irregular, as the arbitrators should have been 
appointed at the lirst. \\ Uliums v. Blympton 
School Trustees, 7 C. 1\ 5511.

— ----- Meeting—Arbitration—Joint Board
of education—Cram mar School,|—Where a 
board of school trustees passed a resolution 
professing to adopt a permanent site for the 
school, and the resolution was conlirmed at a 
special meeting of the ratepayers duly called, 
ilu-se proceedings were held not to prevent a 
change of site in a subsequent year. Where 
school trustees selected a new site for the 
school house, and at a special meeting of the 
ratepayers, duly called, those present rejected 
the site so selected and chose another, but 
neither party named an arbitrator:—Held, 
that an arbitrator might he appointed by the 
ratepayers at a subsequent meeting. The 
power of a county council to change the site 
of a grammar school is not lost by the union 
of the grammar school with a common school; 
though if the new site is not also adopted by 
the means provided by law for the case of a 
common school, the change may render neces
sary the separation of the schools. Where the 
joint board of a grammar and common school.

after the site for the grammar school had been 
changed by the county council, wrongfully ex- 
pemh-d school money granted for a grammar 
school building; and a bill was filed against 
the trustees to restrain further expenditure, 
and to make them refund what had been ex
pended. the defendants were ordered t-- pay 
the costs, but were allowed time to ascertain 
if all parties concerned would, under the 
special circumstances, adopt again the old site, 
it is contrary to the rule of the court, in 
dealing with persons who have not acted prop
erly, to punish them more severely than jus
tice to others renders necessary; and there
fore, where school trustees wrongfully ex
pended money in building on a site which had 
been changed by competent authority, relief 
was only granted to a ratepayer who com
plained of the act. subject to equitable terms 
and conditions. Malcolm v. Malcolm, 15 Ur. 
13.

-------- Meeting — Difference »f opinion
Arbitration.]—1Two of the trustees of a school 
section, wishing to change the school site, 
called a meeting of the freeholders and house
holders, who rejected the proposal. The two 
trustees thereupon chose an arbitrator, assum
ing to act under s. 30 of C. S. U. C. c. 04, but 
none was chosen by the freeholders and house
holders, and under the advice of the deputy 
superintendent the trustees culled another 
meeting, at which a motion to appoint such 
arbitrator was rejected. The trustees' arbi
trator and the local superintendent thereupon 
made an award changing the site. A special 
meeting was then called to consider how the 
money should he raised to carry out the 
change, at which the conduct of the trustees 
and the change were strongly disapproved of. 
The two trustees thereupon petitioned the 
township council, stating that the ratepayers 
were desirous of purchasing a new site, and 
asking for a loan of $400, which was granted : 
—Semble, per Richards. C.J., that, under s. 
30, the difference of opinion as to the change 
of site authorized a reference to arbitration; 
but that the refusal of the freeholders and 
householders to name an arbitrator, did not 
enable the other two arbitrators to proceed, 
the proper course being to compel the appoint
ment by mandamus. Per A. Wilson, J., that 
the difference of opinion must be as to the 
position of the new site, after a change has 
been agreed to by the ratepayers. not as to 
whether there shall be a change ; and the 
arbitration therefore was unauthorized. 
Township of Toronto v. McBride. 214 U. C. 
R. 13.

--------  Meeting—Majority.]—A new rural
school section being formed, it became neces
sary for the then trustees to provide a school 
site, &c. A public meeting of the ratepayers 
was called pursuant to 48 Viet. c. 49, s. 04 
(O.), which nearly all the ratepayers attend
ed, when the T. site was chosen by a majority 
vote of both the ratepayers and trustees as 
against the J. C. site. A complaint against 
this result was lodged with the school inspec
tor under s. 32 of the statute, which led to 
his making attempts to have an amicable ad
justment of the difficulty, the outcome of 
which was that two of the trustees gave no
tice of a subsequent meeting for the purpose 
of changing and selecting a school site, at 
which meeting a unanimous vote was had in 
favour of a third site, called the 0. site, in 
an action by the other trustee and some rate
payers to have it declared that the last meet
ing was illegal, and to restrain building on the
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V. site, in which it appeared that fifty out of 
the sixty-seven ratepayers approved of the lat
ter site :—Held, that the necessary prerequi
site, under s. 64 of the statute, of taking the 
opinion of the ratepayers, had been complied 
with, and the selection made was the T. site; 
that no change of a school site should lie made 
without the consent of the majority of rate
payers present at a special meeting called for 
that purpose, and that under the circum
stances of this case the school site had been 
ascertained and fixed by the first meeting, but 
it was competent for the second meeting to 
change the site with the consent of the neces
sary majority. Wallace v. Lobo School Trus
tee*, 11 U. It. 1148.

--------  Meeting—Resolution.] — Where it
appeared that at a meeting of ratepayers, 
called, pursuant to s. H4 of It. S. (). ISST c. 
225, to provide for a change of the school site, 
a resolution for that purpose, and also an 
amendment thereto, were submitted, both of 
which, in addition to the main question as to 
change of site, embraced matters collateral 
thereto, the former of which was carried:— 
Held, that the resolution was invalid, and that 
certain deeds of conveyance, executed pursu
ant thereto, must Im> set aside. It is essential 
that the vital matter voted on should lie so 
laid before the meeting that a fair vote there
on can be given, unequivocally indicating the 
mind of the majority on the particular point. 
Held, however, that, as the plaintiffs were pre
sent at the meeting, and it was their business 
to have then objected to the way in which the 
question was Is-ing submitted, and complained 
to the inspector under s. 32 of the said Act, 
they should not have their coats of action. 
McGugun v. South mild School Trustees, 17 O.
R. 128.

Necessity for By-law—Specific Perform- i 
unrr. | Held, affirming the decree in 2d Hr.
5!Mi, that the board of education formed by | 
the union of high school and public school I 
trustees, had power to change the site for a ! 
school, and purchase another without a by
law or resolution of the county council, or the 
approval of the lieutenant-governor in coun
cil. and that the plaintiff was entitled to spe
cific performance of an agreement by tin- 
board to purchase land for such purpose. 
Moffatt v. t'urleton Place Hoard of Education,
5 A. It. 111".

See Pietou School Trustees v. Cameron, 2
S. C. It. I UK), post 8 (b).

(c) Other Cases.
By-law—Creating Debt.]—The by-law in 

this case passed to raise inonev for a school 
house, was held bad. for omitting to comply 
with the requisites, under 14 & 15 Viet. c. 
1011, s. 4. of all by-laws creating a debt or 
contracting a loan, lie Mart and Townships 
of Vespra ami Sunnidale, 16 V. ('. It. 82.

Contract for Erection of School 
House—Seal.]—The trustees of a school sec
tion. being a corporation under 13 & 14 Viet, 
e. 58:—Held, not liable to pay for a school 
house erected for and accepted by them, not 
having contracted under seal. Marshall v. 
Kitten School Trustees. 4 C. 1\ 373.

—------  Cltra Vires.1—The school board of
a city, town, or incorporated village has no

authority to contract for the building of a 
school house, until the necessary funds have 
been provided, under 54 Viet. c. 55. s. lid 
tO.|. or for one involving the expenditure of 
any greater sum than has been so provided. 
The plaintiff, a ft... holder, ratepayer, and elec
tor of the town of Fort William, and a sup
porter of the public schools therein, suing on 
behalf of himself and all other ratepayers, was 
held entitled to an injunction to restrain the 
proceeding with the erection of a school house, 
in a case where the contract price exceeded 
the amount provided under s. lid, and to an 
order compelling the repayment to the school 
corporation of certain sums paid by individual 
members of the school board to the contractors 
for a portion of the work already performed. 
Smith v. Port William School Hoard, 24 (). 
H. 300.

Sale of Site under Execution. |—Held.
that land conveyed to school trustees for a 
school could not lie sold under execution 
against them for money due for building the 
school house. Scott v. Iturgess and Bathurst 
School Trustées, 1U U. C. It. 28.

See Attorney-General for Nora Scotia v. 
1 xford, 13 S. t\ It. 204.

4. School Rates.

(a) Collection of.

Action by Collector.]—A township col
lector may sue for the amount of an assess
ment. for common schools, under 4 & 5 Viet, 
c. IS, in a division court. McGregor v. White, 
1 IJ. C. It. 15.

Action by Trustees. |—The trustees pro
ceeded to collect the rate by action instead of 
by warrant, as provided by 13 & 1 I Viet. e. 
48. s. .12, ».-sR. 2. 7. 8:—Semble, that an ap
peal from a nonsuit in such action might have 
lieen dismissed on this ground, but the objec
tion was waived. In rc ,1/oorr School 'Trus
tees v. McRae, 12 C. C. It. 525.

Action on Collector's Bond -1/ unicipal 
Treasurer.] —Held. that all moneys collected 
for the erection of school houses under any 
by-law of the district municipal council were 
payable, not to the superintendent, but to the 
district treasurer, who alone was authorized 
to take security from collectors for the pay
ment of moneys collected for public purposes : 
and that the plaintiff, as treasurer, was en
titled to recover on the bond given by the col
lector and his sureties. Brown v. Stales, 2 C. 
P. 346.

Distress—Avowry in Replevin—By-law.] 
—Held, that a party avowing for distress in 
the levying of a school rate, the by-law for 
sanctioning such levy requiring to be passed 
upon the request or with the consent of cer
tain persons, must shew such request to have 
been made, or such concurrence or consent 
obtained. Held, also, that upon such avowry 
the avowant must set forth the conditions pre
cedent required by law to be complied with 
before the passing of a by-law to levy a rate 
for school purposes. Haackc v. Marr, 8 C. P. 
441.

Sec, also. Free v. McHugh, 24 C. P. 13.
--------  Collector—Time.]—The time for

levying a school tax in the city of Kingston,

__
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imposed by by-law in December, 1855, was 
extended by resolutions of the city council, 
under IS Viet. > . 21. s. I’,, until the 1st August. 
1X5»'». and again on the -Lind December, 1X5(1, 
tn tin- 1st March. 1x57: Held, that tin* col
lector, who was the same person for both 
years, might distrain between the 1st August 
and the --lid December. 1S5«i. although no 
resolution extending the time was then in 
force. \eirlmry v. Stephens, Hi V. (It. 
i;5. Followed in Melt ride v. (Jardham, 8 C. 
P. 298.

- Previous Yrare* Taxes.]— Held, that 
a collector of school taxes might in 1801 col
lect by distress the taxes for 1850 and 1800. 
not having made his final return of such taxes 
as in arrear, ami being still collector: and 
semble, that in this case the plaintiff, who 
complained of the seizure, having led to it 
by bis own conduct, the proceeding should in 
the division court have been upheld at all 
events. In re McLean v. Farrell. ‘Jl V. C. 
R. 441.

---------Prom {usury Xote—Satisfaction—R( -
stiuire.]—Replevin for horses. Plea, justify
ing the taking under a warrant for school 
taxes, and alleging that the horses were de
livered by the collector to defendant, an inn- 
keejn-r. to take care of until the sale. Repli
cation, setting out facts to shew the rate il
legal, and averring that the plaintiff after 
seizure of the goods, at the request of the col
lector and trustees, gave his note for a sum 
named (not saying that it was the amount 
due by him I, payable to bearer, which was ac- 
cc|,tcd in satisfaction of the taxes; that the 
collector released the property seized, and said 
note is still outstanding, and the plaintiff liable 
upon it, and that the seizure in the plea men
tioned was made afterwards:—Held, on de
murrer, replication bad, for U) the collector, 
acting under a warrant legal on the face of 
it. would not be liable in trespass or trover, 
and therefore not in this action, nor the de
fendant for taking the horses from him to 
keep; and (2), even if the note had been al
leged to be for a sufficient amount to pay the 
rate, yet the improper acceptance of it by the 
trustees would not prevent them from after
wards distraining. Spry v. McKenzie, 18 U. 
V. R. 101. See the comments on this case 
in Coleman v. Kerr, 27 U. C. R. 5, and in 
Marling v. Muyville, 21 C. P. 409.

-------- Property of Non-Rcsidcnt.]—School
trustees, and collectors under their warrants, 
hn\e no power, either under C. 8. TT. C. c. 04, 
or 2d Viet. c. 49, to levy on the property of a 
non-resident of the school section for rates 
nsM<s..il in respect of property within that 
section. In ro Chapman v. Thrasher, 20 C. 
P. 259.

---------Replevin—Xoticc of Action—Roll—
I tern and.]—Replevin may lie brought upon a 
distress for school rates, and notice of action 
ic not necessary. Where several devisees and 
executors were rated to a school rate in re
spect of the property of their testator, ns

•lohn Applegarth and brothers.” which entry
i i "ured lo have been made at the instance of 

'"ini' "f the plaintiffs, but two of them only 
b slept on the premises occasionally, nl- 

’-'ll such was not their usual place of resi- 
" "• and they had received t lie usual notice 

• : .ixosment in that form without appealing.
"1 the same two had paid taxes on an ns- 

- <sment on the township roll in their in

dividual names:—Held, (ll that the facts af
forded sufficient evidence to shew that the 
plaintiffs were “ inhabitants " for the purposes 
of the rate. (2i That the parties were suffi
ciently named on the roll to render the rate 
lawful, (di That a demand made by the col
lector on the plaintiff “John A." named in 
the roll, was sufficient to bind all the plain
tiffs. Applcyurlh v. (ira ha m, 7 C. P. 1*1.

— — Warrant—Collector.]—Under Id & 
14 Viet. c. 48. school trustees can only give a 
warrant to collect school rates within the lim
its of tlic section for which they are appoint
ed. Semble, that such warrant is sufficient if 
signed by two of the trustees, and that it 
need not be under their corporate seal. In 
making cognizance under such a warrant, it 
is sufficient to state that the plaintiff was 
duly assessed, and that the collector (the 
cognizori was duly up|>ointod : it is not neces
sary to state that the rate was decided upon 
at a meeting, as required by the statute, or 
how the appointment was made, dill its v. 
W ood, Id V. C. R. 357.

Excessive Amount Collected Right 
to. |—In each of the years 18X1 to 188(1. in
clusive. the defendants levied a rate to raise 
the sums required by the plaintiffs for school 
purposes. The rate was imposed in good faith 
as being the nearest which could lie struck in 
order to insure the collection of the sum de
manded with the necessary expenses, hut in 
each year a small surplus was produced by 
it, which the council refused to pay over to 
the trustis-s. contending that they were en
titled to retain and apply it towards payment 
of any sum which might be demanded by the 
trustees in a future year, as in the case of an 
excess collected on account of a special unini- 
cipul tax for a local object under s. 3(15 of 
the Municipal Act:- Held, that this section 
iliil not apply, ami that the money having 
lieeli collected for school purposes, the council 
was required by the statute to pay it over to 
the trustees in each year. It was not in
tended by the Consolidated Public Schools 
Act of 18X5. 48 Viet. c. 4<i. R. S. O. 1887 
c. 225, to alter the law in this respect. Sot- 
tauasuga School Trusties v. Township of 
Xuttaivasaya, 15 A. R. 310.

See Ucaley v. Cany, 13 C. L. J. 91.

(b) Imposition of—For tchat Purposes.
Building: School House. |—Under 13 & 

14 Viet. c. 48, school trustees are authorized 
to levy a rate for the erection of a school 
house in their section. In re Kelly v. Hedges, 
12 U. C. R. 531.

---------  Concurrence of Ratepayers—.1 o-
q ii icsecn ce—B y-late.]—The township council, 
by resolution, agreed to lend to the school 
trustees, out of the clergy reserve fund, a 
sufficient sum to build a school house, taking 
ns security their debentures. This arrange
ment was made by the trustees without any 
reference to the ratepayers, but at the next 
annual school meeting, at which the applicant 
was present, the matter was discussed, and 
the contract and plans for the building ex
amined. The council subsequently, on the 
requisition of the trustees, passed a by-law 
to raise a sum for school purposes, which was 
required to pay the interest of these deben
tures and redeem one of them. The applicant
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moved to quash this by-law, objecting that the 
Ionn effected by tlu* trustées without the con- 
•eiit of the rute|in,vers, xvas illegal : hut it ap- 
|ieare<l that the school house had lieen finished 
and occupied, many of the ratepayers swore 
that the.x xxere satisfied xvith what had been 
done, mid the affidavits were contradictorv a* 
to hoxv far the applicant had ac<|uiesced in 
the proceedings. The hy-laxv not being illegal 
on the face of it. the court, under these cir
cumstances. refused to interfere. In re Tnlnr
ami Towimhip <>/ Scarborough. 20 V. V. It. 
54i).

Costa Srparulc. School Supportera.]—A 
rate may Ik* levied to reimburse school trus
tees for tlie cost of defending a groundless ac
tion brought against them. When such charge 
was incurred before the establishment of a 
separate Roman Catholic school: Held, that 
the supporters of that school were not exempt 
from tlie rate. In rc Ticrnan ami Township 
«,/ At peau, 1Ô V. ('. It. S7. Set-, also. In rc 
Johnson ami Harwich School Trustees, 30 U. 
<\ It. lî»#4 : Scot I x. Unrip ss and Hat hurst 
School Truste, s. 21 C. P. 3118.

-------- Tracelling Expenses. ]—School trus
tees cannot impose a rate to reimburse them
selves for costs incurred in defending unsuc
cessfully a suit brought against them for levy
ing an unauthorized rale, or for travelling ex
penses incurred in order to consult xvith the 
superintendent. Stark v. Montague, 14 U. 
C. It. 473.

Salary of Teacher.]—No rate can legally 
be Imposed for i in- salary of an unqualified 
teacher. Stark v. Montague, 14 V. C. It. 473.

Tlie board of school trustees of a town may 
levy and collect a rate for the payment of 
school teachers' salaries and expenses, ,1/mh- 
eon v. Town of C oiling wood, 1) C. P. 4117.

See It, Doherty and City of Toronto, 25 
U. C. It. 401).

(c) Imposition of—Uoto Effected.
By-law Appropriation of General Funds 

—I'ltra 1 ire#.]—A township council passed 
two by-laws, one in 1855, enacting that for 
the purpose of remedying the unequal taxa
tion for the support of common schools, there 
should annually he appropriated out of tlie 
general funds of the toxvnship so much as to 
tlie municipality should seem reasonable, 
within a specified sum : and that the treasurer 
should apportion such money, and payment 
should be made to each section as directed. 
The other by-law xvus passed in 1858, in ac
cordance with a previous resolution of the 
same year, that £250 should be apportioned 
from tin- toxvnship funds that year, " in ac
cordance xvith the by-law provided in such 
case." and it enacted that certain sums should 
be assessed and collected, among which was

vote in aid of education, .$1,000:"—Held, 
that both by-laws xxere had, tlie first, as sub
stituting a different system for tlie support of 
common schools from that laid doxvn by the
Sri....1 Acts, which the municipality had no
poxxer to do; and the second as carrying out 
thill system. In re Dunlop and 'Township of 
Jlouro, IS U. C. It. 227.

--------  Certainty Property of Sou-resi
dents.]—Where the municipality of a town

ship, intending to act under 13 & 14 Viet, 
c. 4M. for common school purposes, declared 
a rate upon the resident inhabitants only 
of a school section :—Held. that, under that 
Act as well as the Upper Canada Assessment 
and Municipal Acts, the by-law was Invalid, 
because the rate should lie levied on the tax
able property within the section, whether of 
residents or non-residents. Held, also, that in 
such case the court has no discretion, but 
must quash the by-law with costs. Qua-re, 
whether in the present case the rate and as
sessment to lie levied xxere stated in the by
law with sufficient certainty. In rc lie La 
Haye v. 'Township of Gore of 'Toronto, 2 C.
I». 317.

----— Discretion — School Meeting—.1#-
sessed \ alues—List of l’crsons Assessed— 
Property Issessed Proviso.! A by-law 
passed by a toxvnship, authorizing the levy of 
a rate to realize £1IN) for school purposes, 
having been quashed, the municipality then, 
xvithout a second meeting having been called, 
passed another by-law for the same purpose, 
which was also moved against on several 
grounds : Held, I 1 ) that the discretion to 
appropriate the sum required rested as much 
with the council as with the school meeting or 
trustees. (2) That the rate was not declared 
on the property assessed in 1852 (the preced
ing financial year,) but only determined by 
reference to the assessed value of the taxable 
property in that year. (3) That the rate not 
being complained of as excessive, its being 
calculated to realize more than the precise 
sum of £100 did not render tlie by-laxv void.
(4) That the meeting xvas not indispensable.
(5) That the duty imposed upon the clerk of 
the municipality to furnish a list to the sec
retary of the school trustees of the persons 
assessed in the school section was not un
reasonable. or inconsistent with the statutes. 
Hi) That the rate was properly assessed upon 
the whole ratable property of the school sec
tion. (7) That the proviso of the by-law 
sanctioning the receipts pro tan to from those 
who had paid under the invalid hy-laxv did not 
render the second by-law void. In rc De La 
Huge and Township of Gore of Toronto, 
8 C. P. 23.

--------  Inequality—Debentures.]—By-laws
were passed by a township council granting to 
the trustees of school sections authority to 
issue debentures for the erection of a school 
house, and creating a rate not payable within 
the year, but without settling an equal spe
cial rate in each year. &c., as required by s. 
243 of the Municipal Act of 1873:—Held, in
valid. The by-laws authorized tlie trustees of 
the school section, instead o£ the reeve of the 
toxvnship, to sign tlie debentures :—Held, a 
fatal objection, notwithstanding that in fact 
tlie debentures had been executed by the 
reeve. In re McIntyre and Township of 
Llderslie, 27 C. P. 58.

--------  Repayment of Loan—Levy of Por
tion.]—A township corporation passed a by
law, reciting that by s. 35 of C. S. U. C. c. 
«H. they might collect by special rate in school 
sections that had become indebted to them by 
loan, and that a certain section had borrowed 
of the municipality $400. due at different 
days; and enacting that there should be levied 
in the section by the collector of the munici
pality $202. to meet a certain portion of said 
loan. The by-laxv was quashed, for, among 
other objections, the statute referred to gave 
no such authority, and. if it did. it required
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provision to be made for levying the whole 1 
sum borrowed. The money was raid to have 
lieen lent out of the clergy reserve funds of 
t he township, and 27 Viet. r. 10 was referred 
to us authorizing it, but that statute was 
passed after the loan. In rc Doherty and 
Township of Toronto, 25 U. C. K. 401).

Deficiency — Appropriation of General 
Funds.]—The local municipality must make 
up and supply out of their general fund any 
deficiency in the school rate of any township, 
upon notice given them at the end of the 
current year by the collector of school rates : 
and such notice need not lie under the seal of 
the trustees. Arthur School Trustees v. 
Townships of Arthur and Luther. 0 C. P. 532.

Existing Assessment Roll.] — School 
trustees may at any time impose and levy a 
rate for school purposes : they are not bound 
to wait until a copy of the revised assessment : 
roll for the particular year has been trans
mit ted in the clerk of the municipality, but 
may and can only use the existing revised as
sessment roll. In rc llogg v. Rogers, 15 C. 
P. 417.

Inequality — City Wards.]—An assess
ment for school purposes cannot he levied by 
an unequal rate in different wards in a city, j 
In rc Scott and City of Ottawa, 13 U. C. R. 
340.

-------- Taxable Property.]—In replevin for
plaintiff’s goods, defendant made cognizance, 
justifying as bailiff of a collector of school 
rates under a warrant from him. Plaintiff I 
pleaded that the rate was bad, as not being j 
levied according to the valuation of the whole j 
taxable property in the school section as ex
pressed in the assessor’s and collector’s roll, 
pursuant to the statute, but that it was levied 
wrongfully upon only three-fourth parts of 
such taxable property :—Held, plea good, for 
priinft facie the trustees could levy a rate only 
on the whole taxable property. Harling v. 
May ville, 21 C. P. 499.

Land in Different Municipalities.] —
The proviso in 16 Viet. c. 186, s. 16, as to 
assessing property in two or more sections, ap
plies only to the case of an undivided property 
extending into more than one section of the 
same municipality, not where the land lies in 
different municipalities. In rc Ilallowcll and 
Storm School Trustees, 14 U. C. It. 541.

Resolution of Trustees — Seal.] — A 
board of school trustees in a town passed a 
resolution stating the sum required for school 
purposes, of which their treasurer gave no
tice to the town clerk, orally or in writing, 
but not under the corporate seal. The cor
poration, however, made no objection, and act
ed upon it as an estimate :—Held. that, though 
it would have been insufficient on application 
to compel the town to levy the money, yet an 
individual ratepayer could not object to the 
rate on that ground. Coleman v. Kerr, 27 U. 
C. R. 5.

Resolution—School Meeting—Trustees— 
Property of Non-residents—Executor.]—A re- 
-olution of the freeholders and householders 
of a school section, passed at their annual 
aieeting, that the trustees tax the property in

ich section to pay the teacher’s salary, fol
lowed by a resolution of the trustees of such 
action, directing a rate to he levied on the 
ratable property in said section to raise the

sum required, and the prepat «tion of rate- 
bills, Ac., is sufficient to render a non-resident 
having real estate within such section liable 
for the sum rated by the trustees, according to 
the assessed value of his real property. And 
being so liable, defendant, as his executor, and 
representing his estate, was held liable as the 
testator would have lieen. Dunwich School 
Trustas v. Mcliaeth, 4 C. I*. 228.

Voluntary Subscription.] — The free
holders and householders of a school section 
cannot substitute a voluntary subscription 
among themselves for the expenses of the 
school, instead of the provisions made by law ; 
and a resolution to have such subscription, 
and that the trustees neglected to collect it. is 
therefore no answer to an uv wry for a rate 
levied by them in the usual way. McMillan 
v. Rankin, 19 U. C. R. 350.

---------  Parents of Pupils.] — A general
school meeting having passed a resolution, 
“ that the expenses of the school section lie 
paid by voluntary subscription, and the bal
ance to be raised from a tax to be levied upon 
the parents and guardians of those sending 
children to the school,” the school trustees, 
after the failure of the voluntary subscription, 
levied a general rate, upon which this replevin 
arose—the plaintiff contending that he was 
not liable, as not being a parent or guardian 
of a child attending the school :—Held, that 
the trustees had no authority to tax the par
ents or guardians of those sending children, 
or to alter or annul the resolution, and that 
C. S. I". C. c. 04. s. 27. s.-s. 10, authorized the 
levy as made. Craig v. Rankin, 10 C. I\ 186.

Sec In rc Tiernan and Township of Nepean, 
15 TT. C. It. S7 ante th) : In re Chapman v. 
Thrasher. 20 C. P. 259, ante (al : Free v. 
Mell ugh. 24 C. P. 13.

(d) Mandamus to Municipal Corporations to

Contract—Part Payment—Default of Of
ficer.]—K. was employed in 1848 by the trus
tees of school section 4 in the township of 
Sandwich, acting under a by-law of the dis
trict council, to furnish materials for and to 
erect a school house in that section. Part of 
the money was paid to him on account, 
and for the balance he recovered judgment 
against the trustees. Finding no property 
on which to levy, he applied in 1850 to 
the municipal council, who passed a by
law imposing a rate to satisfy his judg
ment ; but this by-law was repealed be
fore the money had been collected. It 
appeared that, under the original by-law of 
the district council, tin- rate tor erecting the 
school house had been levied, and the part not 
paid over to K. had been handed to the secre
tary-treasurer of the trustees, who absconded, 
and that K. was in possession of the school 
house, and retained it for the money due him : 
—Held, that the township council were not 
liable ; and a mandamus to them to pass a by
law for raising money to satisfy the claim, was 
refused. Semble, also, that if the applicant 
were entitled to rn-over, an action would lie 
against the council, and therefore no manda
mus should go. Kennedy v. Township of 
Sandwich. 9 U. C. R. 320.

County Rates — Contribution from 
Towns.]—Held, that the town of Dartmouth
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is not liable to contribute to the assess
ment for tlie support of schools in the munici
pality of the county of Halifax. Held, also, 
that, if so liable, a writ of mandamus could 
not issue to enforce the payment of such con
tribution. as the amount would be uncer
tain and difficult to be ascertained. Held, 
also, that the ratepayers of ISSU could not Is* 
assessed for school rates leviable in previous 
years. Dartmouth v. The Dacca, 14 S. C*. It. 
45. See •$'. C„ 9 S. C. It. 509.

Demand - Insufficient Particulars— .46- 
si nee of Date—Coûta. | — The trustees of a 
township school section sent to one of the 
councillors a notice signed by them, addressed 
to the reeve and councillors of the township, 
as follows : “Gentlemen.—You will please 
levy the sum of $400 on the ratable property 
of school section No. 0. South Fredericks- 
burgh. for the school purposes of said school 
section." This notice had no date. It was 
handed to one of the councillors, and the atli- 
davits were contradictory as to its having been 
formally presented to the council, but the trus
tees were informed that the council would not 
act upon it. as it had no date :—Held, that 
such an application should lie made through 
the township clerk : that the demand for a 
lump sum, simply for the school purposes of 
the section, is insufficient, for the corporation 
have a right to know particularly the purposes 
for which the money is required. Semble, 
that the absence of a date would alone have 
been a fatal objection. A mandamus to com
pel the corporation to levy the amount was 
therefore refused, but. as the affidavits filed 
on shewing cause were unnecessarily long, the 
corporation were allowed only one-half their 
costs. In re South Fredcrickshurgh School 
Trustees anil Township of South Fredericks- 
burgh. 37 V. C. It. 534.

------------ Powers of Trash cm.] — Mandamus
refused, because the demand and refusal of a 
certain sum was not sufficiently shewn. 
Qmvre. however, whether a mandamus would 
lie. the trustees having power themselves to 
raise the money. In re t'ollingirooil School 
Trusters anil Town of t'ollingirooil. 17 U. (’. 
It. 133.

---------  Resolution of Trustees.]—The com
munication by a board of trustees to the town 
council of a resolution of the board, that the 
chairman do authorize the secretary of the 
board to notify the town council to furnish 
the board with a sum of money immediately 
to purchase a site and erect a school house, a 
copy of which resolution was sent to the town 
council, is not such a compliance with 13 & 
14 Viet. c. 4M. as to render the council liable 
to he compelled to pay the amount by manda
mus. Port Hope School Trustees v. Town of 
Port Hope. 4 C. P. 418.

Estimate — Part Payment—Estoppd.\— 
Where an estimate of the sum required for 
school purposes for a certain year was sent 
to the town council by the trustees, and the 
council recognized such estimate by paying a 
portion, and submitted to the court their rea
sons for refusing to pay the balance :—Held, 
that they were precluded from objecting that 
the estimate was not laid before them as by 
law required. It rock ville School Trustees v. 
Town of II rock ville, 9 U. C. R. 302.

---------Resolution of Trustees—Insuffi
ciency—By-law.]—The school trustees of a 
town applied for a mandamus to the corpora

tion to pay over all moneys collected for the 
erection of school buildings under a by-law 
of the 21st August, and to collect the sum re
maining ; or to provide for the trustees $1.000. 
It npi>eured that the trustees bail passed a 
resolution to apply to the corporation for 
$3.ooo fur the erection of school buildings, up
on which a by-law was passed to raise that 
sum. This by-law was repealed and another 
passed to raise the necessary sum. but it was 
defective:—Held. that, though the resolution 
of the trustees was not a sufficient estimate, 
the objection was cured by the corporation 
having passed a by-law in pursuance of it: 
but that, as that by-law was invalid, the court 
could not enforce any thing arising under it 
by mandamus. Held. also, that the estimate 
being insufficient a mandamus could not be 
granted to provide the sum mentioned in it, 
as asked by the second alternative of the 
application. He Sandwich School Trustees 
and Town of Sandwich, 23 I'. (’. R. <539.

--------- Resolution of Trusters — Insuffi
ciency—Demand.]—On application for a man
damus to compel a municipal corporation to 
provide $.3.500 for a board of school trustees, 
it appeared that on the 15th March the trus
tees wrote to the corporation, informing them 
that they bad passed a resolution on the 12th 
instant, directing their chairman and secre
tary “ to wait on the cornu il at its next meet
ing. and submit an estimate for $3JB00, for the 
purpose of building a brick school house, the 
same to be procured by the 10th April,” and 
requesting the council to provide said amount 
in accordance with the estimate. On the same 
day. after receiving the letter, the corporation 
notified the trustees that they were unable to 
comply with the demand : and on the 13th 
April an order upon the treasurer of the coun
cil by the chairman of the board of school 
trustees for $3.5imi was presented, and pay
ment. refused : Held, that the statu e, which 
requires the trustees to prepare and lay before 
the council an estimate, had not I icon complied 
with: and that the demand for payment with
in three weeks, without shewing that the cor
poration had funds in hand available for the 
purpose, was not reasonable. The mandamus 
therefore was refused. In re Mount Forest 
School Trustees and Village of Mount For
est, 29 V. C. It. 422.

j---------Year's Expenses.] — A mandamus
| was granted to compel a city council to levy 

the sum required for school purposes for the 
year, according to the estimate furnished to 
them by the school trustees. Toronto School 
Trustees v. City of Toronto, 20 l*. C. R. 302.

Manner of Providing Money Manda
mus Yisi—Estimate.]—C. S. IT. ('. c. 04, 
s. 79. s.-s. 11, which requires municipal cor- 

| punitions to provide the sums required by 
I school trustees “ in the manner desired ” by 

them, authorizes the trustees to direct at what 
j times the money shall be paid, but not how it 

is to be procured. The court, therefore, refused 
| a mandamus to levy a rate, but granted it to 
| provide the money as desired. Where it np- 
j pea red on affidavit that steps had been taken 
| to provide the sum required, a mandamus nisi 
I was nevertheless granted. The court declined, 

on the motion for the writ, to consider objec
tions to certain items in the trustees’ estimate, 
ns these could form no reason for withholding 
the whole. In re Toronto School Trustees 
and City of Toronto, 23 U. C. It. 203.
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Other Remedy — .Lr/ion.l—Upon nn ap
plication by school trustees for a mandamus 
to a corporation, the affidavits being contra
dictory. and this court having decided in 
Arthur School Trustees v. Corporation of Ar
thur. !) C. P. 532. that an action for a balance 
due in such a case would lie. the mandamus 
was refused. Elzevir School Trustees v. 
Township of Elzevir, 12 C. P. 548.

Purchase of Site—Application for Emula 
—Order on Treaaurer. ]—The trustees of a 
school section in an incorporated village ap
plied to the village municipality to levy a sum 
re<iuiml for a school site which they had con
tracted to purchase. The municipality re
fused. it did not appear that the trustees 
had appointed a secretary-treasurer, if em
powered to do so by 1(5 Viet. c. 185, ss. 1, tt :

Held, that the trustees should first have 
given an order to the person from whom they 
hail agreed to purchase, upon the treasurer of 
the municipality, and on this ground a man
damus was refused. Quære, however, whe
ther a mandamus would have gone, independ
ently of this objection. In re Unit School 
Trustees and Village of Galt, 13 V. C. K. 511.

(ci Mandamus to School Trustees to Levy.

Judgment against Trustees —llisobcdi- 
i ncr to Writ—Attachment—Tractive.]—A 
mandamus nisi having been issued to cchool 
trustees to levy the amount of a judg
ment obtained against them, no return 
was made, and a rule nisi for an at
tachment issued. In answer to this rule 
one trustee swore that he had always 
been and still was desirous to obey the writ, 
and had repeatedly asked the others to join 
him in levying the rate, but that they had re- 
fused. Another swore that owing to ill- 
health, with the consent of his co-trustees and 
the local superintendent, he had resigned his 
office before the writ was granted. The court, 
under these circumstances, discharged the rule 
nisi as against these two, on payment of costs 
wf the application, and granted an attachment 
against the other trustee, who had taken no 
notice either of the mandamus or rule. Re
gina v. Tycndinaga School Trustees, 20 U. C. 
R. 528.

No attachment will lie for not making a re
turn to a peremptory mandamus : it should be 
for not obeying the writ. The rule nisi called 
upon the trustees of school section 27 in the 
township of Tyendinaga to shew cause why 
an attachment should not issue against them. 
1 hi an affidavit of service of this rule on A., 
B„ and C., stating them to lie trustees of that 
section, a rule absolute was granted, following 
it in form, and thereupon an attachment is
sued against A.. It., and C. :—Held, bad, as 
not warranted by the rule. S. 3 P. R. 43.

--------  Inquiry into — Debt of Previous
Vcnr.l—In 18(52 the trustees of a school sec- 
tioti issued their warrant to J. to levy a rate. 
• >no S„ who was upon the roll, claimed ex
emption as a supporter of a Roman Catholic 
separate school, and in 18(53 recovered against 
.1. in replevin for his goods which .1. had 
seized. J., in 18(5(5, sued the trustees of that 
year for indemnity, and recovered judgment, 
the action being defended. The trustees is
sued their warrant to levy a rate, including 
this judgment, and about $100 was levied and

paid over to .1.. but many of the ratepayers 
refused to pay the proportion imposed for J.’s 
claim. J. then, in 18(50. having bad a fi. fa. 
on his judgment returned “ no goods." applied 
for a mandamus to the trustees to levy the 
balance due to him, none of these trustees 
having been trustees in 18(5(5. The applica
tion was refused, on the ground that the court 
might inquire into the grounds of the judg
ment : and flint the applicant was bound but 
bad failed to shew clearly that it was recover
ed in a justifiable litigation. Quiere. how
ever. whether apart from this the application 
could lx1 granted, for the effect would be to 
levy a rate on a different body to pay the debt 
of a previous year. In rc Johnson and liar- 
tcicli School Trustees, 30 IT. C. R. 2(54.

--------  Merits—Alterations in Section.]—
The plaintiff recovered a judgment in March, 
1858, against the school trustees for building 
a school house for the section, and made sev
eral unsuccessful attempts to obtain payment 
of it from the trustees and their successors. 
The trustees always refused lo levy a rate, or 
to pay the judgment. To an application for 
a mandamus to comiiel the trustees to levy a 
rate for payment of the judgment :—Held, no 
answer that since the judgment two altera
tions had been made in the limits of the sec
tion, and that many changes had taken place 
among the ratepayers originally liable: or that 
the merits of the claim upon which the judg
ment was founded were capable of being im
peached. The last case distinguished. Scott 
v. Burgess and Bathurst School Trustees, 21
C. P. 308.

Teacher's Salary. 1—The court refused a 
rule nisi for a mandamus to the trustees to 
levy a rate to pay the applicant the balance of 
his salary as teacher, for which lie had recov
ered judgment in a division court against 
former trustees, it not appearing when, for 
hoxv long, and by whom the said teacher 
was employed. O'Dnnahoc v. Thorah School 
Trustees, 5 C. P. 207.

The court refused a mandamus to compel 
school trustees to pay a sum awarded to 
a teacher for arrears of salary observing 
that there were other remedies open. Up
on the facts, also, the legality of the award 
appeared doubtful. Re O'Leary and Bland- 
ford School Trustees, 10 U. C. It. 556.

The board of school trustees of a town may 
be compelled by mandamus to raise the money 
for teachers' salaries. Munson v. Town of 
t'ollingwood, 0 (\ P. 407.

(f) Other Cases.
By-law —Appropriation of School Funds.] 

—A township by-law enacted that the interest 
arising on the invested funds for schools in a 
township should be apportioned on and ac
cording lo the numbers of days the schools 
had been open or taught in each half year. 
It was objected that the by-law was one made 
under 37 Viet. c. 28. s. 48. s.-s. 4 (0.1. which 
did not authorize this method of apportion
ment. The court refused to quash the by
law. as the effect of so doing would be to 
place the apportionment as provided by earlier 
by-laws and resolution, and in effect produce 
no change : and, moreover, the municipality, 
under s. 153. could by another mode do what
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the by-law purported to do. (Jmere. whether 
the money in question, having been specially 
appropriated by by-laws under lit) Viet. c. 71, 
was within s. -IS. s.-s. 4. above referred to. 
The question raised being doubtful, the rule 
was discharged without costa. In re Storms 
and Township of Frncstown, 3!l t*. C. U. 353.

See In re dill and Jackson. 14 V. <\ It.
110.

Heynisitis. |— By-law issued to raise 
money for a school house, held bad. for non* 
coinpliatice with the requisites under 11 & IT» 
Viet. c. IIHI. s. 4, of all by-laws creating a 
debt or contracting a loan. Hart v. Townships 
of I espra and Sunnidale, Hi V. It. .'ill. See 
also lie McIntyre and Township of Fltlerslw, 
27 C. P. 58.

Common School Fund -Shari of Sepa
rate School—Mandamus to Huy om-.J—See 
Itellcvillc Homan Catholic School Trustees v. 
Hcllevillv School Trustees. 10 V. C. It. 401).

Exemption from Payment of Rates
Separate School Supporter». \ Bee In re Hu
man Catholic Separate Schools, Is (). It. 001$.

Limitation of Annual Rate Deben
tures for School House.]—-The annual amount 
required to pay for debentures issued under 
a by-law passed for the purchase of a school 
site and the erection of a school house there
on. comes within the term “ school rates." and 
is excluded from the two cents to which, by s. 
357 of the Consolidated Municipal Act, 1 Si 112. 
50 Viet. c. 43 (O.l. the annual rate permitted 
to be levied by municipalities is limited. Fos
ter v. Villayc of llintonburg, 38 O. R. 231.

Payment to Wrong School Section
Finality of It oil.]—Plaintiffs complained that 
for the years 1NS3 and 1887 certain lots which 
formed part of their section bad not been so 
assessed, but had been assessed as part of 
school section 33. and the taxes thereon levied 
and paid over to section 23. and that plaintiffs 
were entitled to lie paid their taxes either by 
the township or by section 23. In each of 
these years, so far as regards this matter, the 
rolls were finally passed by the court of revi
sion and certified by the clerk. &c. Held, 
that the plaintiffs could not now maintain 
such claim, for they were hound by s. 57 of 
It. S. O. 1877 c. 180. under which the rolls as 
finally passed by the court of revision. &c\, 
were valid and binding on " all parties con
cerned," the plaintiffs coming within the désig
nai ion, but apparently they were not entitled 
to the notice provided for by s. 41 of that Act. 
Itnrford School 'Trustees v. Township of Sur
font. 18 I). It. 5415.

5. School Sections — Formation and Altcra-

(a) Union School Section».

Appeal against By-law Uniting.]—By
34 Viet. c. 33, s. Ill, “ the majority of the 
trustees, or any five ratepayers of a school 
section, shall have the right of appeal or com
plaint to their county council against any by
law or resolution which has been passed by 
their township council for the formation or 
alteration of their school section," &c. In 
1858 two school sections in a township were 
united by by-law, pursuant to 13 & 14 Viet, 
c. 48, s. 18, and remained so, the old separate

school houses having been sold and a new one 
built, &c., until January. 1873. when a peti
tion was presented, under 34 Viet. e. 33. to 
the county council for the disallowance of 
said by-law. and the matter was referred to a 
committee, as directed by that statute, which 
disallowed the by-law of 1858. The township 
council thereupon passed a by-law. among 
other things, to raise $270 by a rate on one 
of the original sections for public school pur
poses in said section :—Held, that such peti
tion and subsequent proceedings were not au
thorized by 34 Viet. c. 33, s. 10, and that the 
by-law. being based upon their validity, must 
bo quashed. Semble, that the section could 
not be held to he so far retrospective as to 
authorize the appeal from and disallowance of 
the by-law uniting the sections, after it had 
been so many years passed and acted upon. 
()un-re, whether the words in the section. " for 
the formation or alteration of their school 
section." include a by-law for the union of 
school sections. Held, that the right of ap
peal was given by the section only to persons 
who were trustees or ratepayers of the sec
tion, when or in the year after the statute 
came into force. Semble, also, that there 
could be no right of appeal here, for the peti
tion admitted that the union complained of 
was desirable when formed in 1858. but al
leged that it had ceased to he so. owing to a 
change of circumstances. He Froper and 
'Township of Oakland. 34 V. (!. It. 21 Hi.

Different Townships Union of Sections 
i'm.] — Held, that under the Public Schools 
Act of 1874. 37 Viet. c. 28 (O.l. no power is 
given for the formation of a union section out 
of sections in different townships. Where, 
therefore, such section was formed and a rate 
levied therein, for which the plaintiff’s goods 
were seized:—Held, that such rate was ille
gal. and the plaintiff entitled to succeed in 
replevin. Ilalpin v. Colder. 2(5 C. P. 501.

---------  Union of Stations in—Alteration.]
—A municipality under 13 & 14 Viet. c. 48. 
s. 18. s.-s. 4. have no power to alter the 
boundaries of a union school section consist
ing of parts of different townships. In /- 
Ley and Township of Clarke, 13 V. C. R. 433.

-------- - Union of Sections i/i—Alteration—
.Yofire.] — The municipality of Vespra and 
Sunnidale. before 1(5 Viet. c. 185. passed a 
by-law remodelling the school sections of those 
townships, which transferred to union school 
section No. 3. created by the by-law. a part of 
Vespra. which had formerly belonged to union 
school section No. 4 of Vespra, Flos, Oro, and 
Medonte : Held, that this was beyond the 
power of the municipality, and that the by
law was bad. It appeared also that no notice 
had been given of the intended alteration, and 
on this ground ns well the by-law was illegal. 
Held. also. that, ns section No. 3 was illegally 
constituted, a by-law passed to raise money 
for a school house erected there, was also bad. 
He Hurt unit Townships of Vespra and Sun
nidale, 1(5 U. C. It. 32.

--------- Union of Sections in — Validating
Statute.]—In September. 1874. the reeves of 
Fast Nissouri and North Oxford, with the 
county superintendent, proceeded to form a 
union school section of sections 1 in North 
Oxford and 5 in East Nissouri. In January. 
1875. and since, trustees were elected for 
such union section, as also for section No. 1. 
ami during the same period the union section 
maintained a school house in East Nissouri,



6277 SCHOOLS, COLLEGES, AND UNIVERSITIES. 6278

which had beeu selected as the union school, 
iii which some of the North Oxford children 
at tended. From April, 1875, to 211st Decem
ber, 1876, the school in No. 1 had li'fii closed, 
but since then it had been kept open. The 
government grant for the year 1875-0 was 
iniid to tla- union section, under objection 
from section No. 1 : and in 1875 the union sec
tion levied a rate for that year, but none was 
levied by section No. 1. In June, 1870, Ilnl- 
|.in v. Colder, 20 C. P. 501, was decided, de
claring the union section illegally formed, ami 
immediately thereafter section No. 1 bought 
additional land and erected a new school 
house, levied a rate for that year, and issued 
debentures for school purposes, which_ were 1 
still outstanding. On 2nd March. 1877, 40 
Viet. c. 10, s. 11. s.-s. 4 (O.), was passed:— 
llidd. that the union section existed as a fact 
at the passing of the Act and was legalized by 
it, and that section No. 1 was absorbed and 
i , used to exist. In re Petition of Minister of 
l!<l neat ion, 28 C. 1*. 325.

Un the 1st November, 1874. a union school 
section was formed by adding to section 0 
in the township of Verulam, several lots in 
tie- township of Harvey. The village of IV. ! 
which liera me incorporated on the 1st Janu
ary, 1877, was all in Verulam, and before such 
alteration formed part of said section (1. In ( 
1874, before the alteration, section <i had ! 
raised by loan $5.000 to build a school house, ; 
and in 1870 the plaintiff was assessed for the 
union section so formed in respect of the lots 
lints added, part of his assessment being for 
said loan Held, that the union section ex- I 
i-ted in fact on the 2nd March, 1877. when | 
|n Viet. e. 16, s. 11. s.-s. 4. was passed: that 
its existence was not altered by the incorporn- 
i .hi of the village: but under that statute, I 
though illegally formed, it must be deemed to 
have In-eii legally formed: and that the rale 
thereupon was legal. Ho yd v. Bobcaygeon
Public >School Hoard, 43 U. C. It. 35.

-------- Union of Sections in—Validity of
I'onnation—Right to Question in Action.!— 
Replevin. Plea justifying under a distress for 
school rate for a union school section No. 2, 
Raleigh and Tilbury Fast, alleged to have 
been duly formed by the reeves of said town
ships ami the local superintendent, of which 
.section defendants were trustees, and averring 
that the rate was imposed by defendants to 
raise the necessary sunt to purchase a school 
site, and that the plaintiff was rated ill re
spect thereof. Replications, (ll that the said 
section was not formed as alleged; (2) that 
the alleged union school section was on or 
about 24tli December, 1873, pretended to be 
formed by the reeves of the said townships 
and the superintendent by uniting s. 0 of Til
bury with parts of sections in Raleigh ; that 
ilie plaintiff resided and was a ratepayer with
in mil' of tin- sections affected by the proposed 
formation of said section: that no notice was 
given to him and others intended to be affect
ed by such formation, or of any alteration in 
ilie sections in said townships; and that the 
inspector of the county has not transmitted 
to the clerks of said townships any copy of 
the resolution to form said section, nor have 
the reeves of the said townships, with the 
inspector or otherwise, equalized the assess- 
ment within said section:—Held, on demurrer, 
replications bad, for that it was not open to 
the plaintiff in this suit to contest the validity 
of tne formation of the school section on the 
grounds taken, his proper course being by 
information in the nature of quo warranto to

determine the defendants' right to the office 
of trustee. The plaintiff replied also that the 
defendants were not on the 24th December, 
1873, a corporation duly formed as alleged. 
Upon the trial it appeared that the union sec
tion for which the defendants assumed to be 
trustees had been formed by adding to a sec
tion in one township parts of two sections in 
another township:—Held, that a union school 
section can be formed only of two sections, 
not of parts of sections; and that the objection 
therefore being not to the regular exercise, but 
to the existence, of the power to form such 
sections, and the facts being undisputed, tin- 
validity of the formation might be questioned 
in this action. Askew v. Manning, 38 U. C. 
It. 345.

Dissolution -Petition for—Bylaw—Mo
tion to Quash—Laches.]—On application to 
quash a by-law dissolving a union school sec
tion:—Held, that the council were not bound 
to go behind the assessment roll to ascertain 
whether the petition for euch dissolution 
was signed by a majority of the assessed 
freeholders and householders, as required 
by s. 140 of the Public Schools Act, 
R. S. (). 1877 c. 204. The petition 
was, that the section might be dissolved,
“ when,” it was added, " a new section may be 
formed, and a few lots from sections 2, 7, and 
8, might be annexed to equalize the area with 
other sections:"—Held, that this addition, be
ing a mere suggestion, formed no objection. 
The by-law provided that the dissolution 
should take effect “ from and after," instead 
of on, “the 1st January, 1880:"—Held, no 
objection. The by-law was passed on the 7th 
April, and this motion was not made until 
December following:—Semble, that this delay, 
unexplained, would have been an answer to 
the application, which may be too late, al
though within the year fixed by the Act as 
the extreme limit. In re Me Alpine and Town
ship of Buphemio, 45 l". G. R. 190.

-------- Power of Arbitrators.]—Arbitrators
appointed by a county council under s. 44 of 
the Public Schools Act, 1890, 59 Viet. c. 70 
(0.1. awarded that a certain union school 
section, which comprised a rural section and 
an incorporated village, should lx- dissolved,

| and that all the lands included in the rural 
section " lie attached to and form the same 
for school purposes," and that all the lands 
included in the village “ shall remain attached 
to and form the urban section ” of the said 
village for such purposes :—Held, that, though 
the language was in part insensible, the effect 
of it was to dissolve the union, recognizing 
the village as a corporation subject to the 
provisions of ss. 53 and 54 of the Act. and the 
rural section as a non-union school section 
subject to the provisions of ss. 9 and 13 of 
the Act, and that the award was valid 
as an exercise of power under s.-s. 5 or 6 of 
s. 43. Semble, the arbitrators would not 
have been justified in taking a portion of the 
territory outside the village and attaching it 
to the village. In re Chestervüle Public 
School Hoard. 29 O. It. 321.

District Council—Power of Alteration.] 
—Under 7 Viet. c. 29. ss. 14. 24. the township 
council and not the district council had auth
ority to sanction any alteration made in school 
districts. A proposed alteration being submit
ted by the superintendent of schools to the 
district council :—Held, not to legalize the 
alteration thereby proposed. McFee v. Dun- 
dar, 10 C. P. 94.
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Existence De Facto — “ Municipality 

Concern'd 'Trusties. |—There was no proof 
of llie formation of the union school section in 
(question, but it was shewn that for many 
years a lot in one township had been marked 
in the assessment roll as in a school section 
of the adjacent township, to which the taxes 
received in respect of that lot were paid : tha< 
in various reports and returns made by the 
school inspector the owner of the lot was 
treated as a ratepayer in respect of the school 
sec tion of the adjacent township : that his 
children went to the school established there : 
and that in the township school map. prepared 
by the township clerk under the provisions of 
s.-s. 4 of s. 1 of the Public Schools Act. It. 
S. O. 1807 c. 202. the lot was marked as in 
the school section of the adjacent township : 
—Held, that the evidence was sufficient to 
shew that the union school section existed in 
fai t and that s. 42 of the Act applied to it. 
so that it must he deemed to have been legally 
formed. History and object of that legisla
tion discussed. Proper corporate description 
of the trustees of a union school section point
ed out. A municipality in which there is 
any territory forming part of the union school 
section in question is "concerned,” within the 
meaning of s. 4M of the Act. in any proceed
ings for the alteration of the section, and these 
proceedings must lie based upon a petition of 
five ratepayers of this municipality, though 
not necessarily of ratepayers in the territory 
itself. Xiiltol Sellool Trustees v. Maitland, 
2(i A. It. 500.

Meeting Request. 1- A school section in 
a township cannot be altered by the munici
pality without the request of the majority 
of freeholders and householders in each sec
tion affected, expressed at a meeting called by 
the trustees for that purpose; and the want of 
such meeting and request is a sufficient ground 
for quashing the by-law. In re Morrison and 
'Township of Arthur, IM V. C. It. 270. (Over
ruled by the next case.)

Notice Accessit y for — Ratepayers In
terested Rieital in lip-law.]—Held, that the 
request of the freeholders and householders 
mentioned in 1M & 11 Viet. c. 4K, s. 18, s.-s. 
4. applies only to the union of two or more 
sections into one : and that the municipality 
of a township may pass a by-law to bring 
back exclusively within their own jurisdiction 
any part which has lieen united with a school 
section in another township, and may alter 
and arrange the sections within their own 
township; provided only that all parties af
fected by such intended alteration shall ap
pear to have lii-en duly notified. By a resolu
tion of the district council in 1841), a union 
school section was formed, consisting of part 
of what had formerly been section 1U in Salt- 
fleet and part of section M in Barton. In 1 854 
a by-law was passed by the municipality of 
Salt fleet, which defined the limits of section 
10 and brought it entirely within Sa It licet, 
excluding that part of Barton which had be
longed in it : Held, that a ratepayer of Bar
ton could not object that no notice had been 
given to those affected in Saltfleet : and 
semble, that no notice was required to those 
in Barton, it is not necessary to recite in 
Mich by-law that the requisite notice. &o., 
have been given. In re Morrison and Town
ship of Arthur. 13 V. ('. U. 271), overruled. 
In re A'ess and Township of Saltfleet. I.", 1 " 
<’. It. 408.

Time Limit for Alteration of Bound 
aries. | In 1807 a township council missed 
a by-law altering the boundaries of an exist
ing school section, and this was affirmed by 
the county council on appeal. In 1808 the 
county council, on appeal from the refusal of 
the township council to do so. appointed ar
bitrators to consider the advisability of form
ing a union school section from parts of the 
section in question and of another section, and 
an award was made setting apart the new 
union school section, and thereby making ma
terial alterations in the boundaries of the 

j existing section:—Meld. that, although the by- 
1 law of 18118 was passed under ss. 4M and 44 of 

the Public Schools Act. R. S. <). 1S«.*7 21)2,
it came within the prohibition of s. MS. s.-s. M. 
which required that the by-law of 18!>7 should 
remain in force for five years ; and therefore 
the by-law of 181*8 was quashed and the 
award set aside. Re Amaranth School Trus
tees and County of Dufferin. 30 Ü. R. 4M.

I -------- .1 ward. |—An award of arbitrators
under ss. 87 and 88 of the Public Schools 
Act. 181)1. as to readjustment of union school 
sections, is conclusive for five years, though 
the award be that no change he made in 
the boundaries. In re Rust and West Wawa- 
nosli t'nion School Section, 20 O. R. 40M.

-------- Award — Petition.]—Tin- petition
for the formation, alteration, or dissolution 
of a union school section under 54 Viet. c. 
55, s. 87. s.-s. 1 (O.l, must lie, in all cases, 
the joint petition of five ratepayers from each 
of tin- municipalities concerned, otherwise the 
award based upon it will be void ab initio, and 
s. 1*0, validating defective awards where there 
has been no notice to quash given within the 
time prescribed, has no application. When 
the award in such case is that no action he 
taken, the restriction in s.-s. 11 of s. 87 
against new proceedings for a period of five 
years does not apply. Semble, no appeal lies 
from such an award as last referred to. 
In re East and West Wawanosh Union School 
Section. 20 <*. R. 403. not followed. Rust 
and Wist Wawanosh t'nion School Section v. 
Lot Hun t. 20 I >. R. 002.

The " joint petition " of five ratepayers 
from each of the municipalities concerned* re
quired under 54 Viet. c. 55. s. 87. s.-s. 1 (O.l, 
for the formation, alteration, or dissolution 
of a union school section, means that each 
set of live ratepayers shall join in a petition 
to tin- municipal council of the municipality, 
of which they are ratepayers, and not that 
five ratepayers from each municipality con
cerned must join in each petition to each 
municipality. .1 udgment in 2U O. It. tit 12. fol
lowing York School Trustees v. Corporation 
of York. 2<i (*. R. t!iil n., reversed. Where 
the award in such case was that no action 
should lie taken on the petition, the prohibi
tion in s.-s. 11 of s. 87 against any new pro
ceedings for a further period of five years, was 
held not to apply. Judgment in 21 i O. R. til 12 
affirmed oil this point. Rust and West Wa- 
wanosh t 'nion School Section v. Lockhart, 27 
». It. 345.

See Re Tiiekersinith Public School Board. 
10 O. It. tit *4.

(hi Other Sections.
Abolition of Sections—By-law--I alid- 

ity—Petition- / >» linhnn lit of \ illay .]—Oil 
the 1st January. 1875. Rraeebridge. hitherto
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forming part of tin* township of Macaulay, 
was incorporated as a village. At the time 
of incorporation Brneebridge ami a portion 
of the township, being the territory in dis
pute, formed school section No. 1. Macaulay, 
which on incorporation became the Brace- 
bridge section, the school house being in 
Brneebridge. In October, 1875, the township 
of Macaulay, on petition of two-thirds major
ity of the township sections, not counting the 
territory in dispute, passed a by-law, under 
s. is of :!7 Viet. c. lis (O.i, abolishing the I 
division of the township into sections, and 
forming a public school board for the town
ship for the management of all the schools 
therein ; and promptly after the passing there
of the school board erected a school house 
in the disputed territory, which had ever since 
been open and attended. The by-law thus 
passed was acted upon for nearly three years, 
and no motion made to quash it. In Novem
ber. lN7ii. at a meeting of the county inspec
tor and the reeves of Brneebridge and Mac
aulay. with a representative from each school 
hoard, to alter the boundaries of the Brace- 
hridge section, a portion of the disputed 
territory was set off to Macaulay, and 
the other portion retained by Brace- 
bridge :—Held, that the by-law was not 
invalid on its face, nor beyond the juris
diction of the council. Held, also, that after 
the passing of the by-law the disputed terri- ! 
tory became detached from Brneebridge, and 
came under the control of the township school 
hoard, ami continued thereunder notwithstand
ing the action of November. 187b: and that 
at all events under s. ti, s.-s. 7, of 4U Viet, 
c. lb. it_became so detached oil the 1st Janu- ' 
ary, 1878. Held, also, that under 4U Viet. | 
1 • lb, s. b, s.-s. 1, it was not necessary to con- i 
sider the territory in dispute in ascertaining 
ihe two-thirds majority, and that it did not 
appear to he necessary even under s. 48 of 37 
Viet. c. 28 (O.l In re Macaulay mid 11 race - 
bridge School Hoards, 29 C. 1*. 122.

Appeal from Township By-law—“ I)i- !
vidt ippeal. | Under R. S. o. 1807 c. 202, :
s. o'.I. there is no longer any appeal to the ] 
county council from the refusal of a township I 
council to "divide” a school section. In re I 
lliniiilinii School Section, 211 O. K. 990.

-------- Appointment of Arbitrators.]—The
prin i'ioiis of s.-s. 9 of s. 99 of the Public 
Schools Act, U S. O. 1897 c. 292. whereby 
a county council may appoint arbitrators to 
li«ar an appeal against a by-law of a town- 
ship council altering the boundaries of a 
school section, are iiermissive. not imperative. 
lie 11 ooliver and County of Kent, 91 U. It.

By-la w--/‘c/if ion — Award — Appeal — 
l nu' Waiver.]—In the absence of satis
factory evidence of waiver of the objection 
by all persons interested, a county council has 
no jurisdiction under s.-s. 9 of s. 82 of the 
Public Schools Act, 54 Viet. e. 55 (O.l, to 
appoint arbitrators to hear an appeal from 
ibc action or refusal to net of a township 
council and to determine or alter the bound- 
arb's of school sections, unless a notice of 
apliNil has been duly given within the time 
" ' iiiioncd in s.-s. 1. Where a by-law of the 
'■'"iiity council appointing arbitrators was 
passed pursuant to a notice of appeal, in the 

■nu of a petition, tiled with the county 
■' rk after such time had expired, and there 

v -ls no waiver:—Held, that the authority of 
,l|l‘ arbitrators to enter upon the inquiry

being affected by the want of jurisdiction of 
the council to pass the by-law, their award 
could not lie confirmed by s. 9b of the Public 
Schools Act : and the by-law was quashed. 
The application to quash was made by a 
ratepayer of the school section whose bound
aries were in question, acting at the request 
of the trustees of the section, and the solici
tors acting for him were also retained by the 
trustees, whose secretary-treasurer appeared 
before the committee of the county council, 
prior to the passing of the by-law. and before 
the arbitrators, and did not make objections to 
the jurisdiction of either body: Held. that, 
in the absence of proof of the authority of 
the secretary-treasurer to represent the trus
tees. it could not he said that they had 
waived their right to object to the proceed
ings, nor that the rights of the applicant were 
entirely gone and merged in those of the trus
tees. tte Martin unit fount y of Sinicin. 25 (), 
It. 411.

■-------- Repeal—County Council—Appeal.]
—It is ultra vires a township council which 
has regularly passed a by-law under the pro
visions of s. 38 of the Public Schools Act, 
creating a new rural school section from 
parts of existing school sections, to repeal 
or alter such by-law until the expiration of 
live years as provided in the Act. although the 
repealing by-law is passed before that creat
ing the new section is to take effect. The 
only remedy is an appeal to the county coun
cil against the by-law. under s. 99 of the Act. 
Re Rowers and Township of Chatham, 29 (). 
It. 571. 2b A. It. 489.

_--------  Seal—Signature—Injunction—Par
ties.]—A by-law of a township corporation 
for the purpose of dividing a school section 
is invalid unless under the corporate seal, and 
signed by the head and by the clerk of the 
corporation. The township corporation and 
the individual members of the proposed new 
school board are proper parties to an action 
to have an invalid by-law for such a purpose 
set aside. Holt v. Township of Medonte 22 
O. R. 802.

--------  Time for Passing.]—Sub-section 3
of s. 81 of the Public Schools Act, 54 Viet, 
c. 55 (O.i. provides that by-laws passed 
under the said section for altering. &c„ school 
sections, shall not he passed later than 1st 
May in the year, and shall not take effect be
fore the 25th December next thereafter :— 
Held, that the word "year" as used therein 
means the calendar year commencing 1st Jan
uary and ending 31st December, and that a 
by-law altering certain school sections passed 
on the 25th September was invalid. In re 
Asphodel School Trustees and Humphries. 24 
O. U. 082.

Description of Boundaries Indefinite 
ness. | A by-law recited that certain coloured 
inhabitants had petitioned for an alteration 
of school section No. 9. and for the establish
ing of two separate schools for coloured 
people in the township, and that it was ex- 
ledient to grant their request, by defining the 
mumlaries of said sections so as to include 
the coloured inhabitants of the township: and 
it set out tic imiiis of each section to In- 
established, the last boundary of No. 1 being 
" thence to include all and singular each ami 
every lot or parcel of land occupied, or which 
shall or may be occupied, by any coloured per
son or persons in the front part of the said 
township of Chatham and the last boundary
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ol' No. 2, “ thence to include all and singular, 
each and every lot or parcel of land occupied, 
or which shall or may be occupied, by any 
coloured person or persons in that part of the 
said township not included in the section No. 
1. as described in the first section of this 
by-law:"—Hold, that these boundaries were 
indefinite and fluctuating, and that the by-law 
was therefore bad. In rc Simmons and To Irti
sh //< of Chatham, 21 U. it. 75.

>' ufficicncy—.1/up—Evidence. ] —The 
question being whether the plaintiff's lot 2d in 
the Mh concession of Tlmrlow was within 
school section lti, a by-law defining the limits 
of sections in the township was proved, which 
declared the section to be composed, among 
other lots, of “ ">0 acres of the east side of 
hit No. Hi. all of No. 17, s. % of No. 18, 
all of I'd, 20, 21, 22. 23, and 24 (not giving 
the concession), excepting such portion of last 
mentioned lots as included in sections 18 and 
111." Section IS, by the same by-law, was 
made to comprise parts of lots 10, 18, 20, 21, 
and 22. in the 8th concession; and section 
in. ilic X. 1 '2 of 24 in the same concession: 
Held, that the whole by-law taken together 
sufficiently shewed the plaintiff's lot to be in 
section 1«S. Held. also, that the map prepared 
by the township clerk, under s. 40 of the 
School Act. <’. S. I'. C. c. 04, shewing the 
division of the township into sections, was 
admissible as evidence. In rc Shurcy v. 
Thrasher, 30 U. C. It. 504.

--------  Uncertainty.1—The by-law in this
case was held bad, for not describing or de
fining with sufficient certainty the limits of 
the school sections intended to lie established 
bv it. Ilaackc v. Township of Markham, 17
l.< R. 562.

Division of District—Quebec Lair.1 — 
See Tremblay v. Valentin, 12 S. ('. It. 540: 
Hus v. School Commissioners for Parish of 
ste. Victoire, 10 S. C. It. 477.

Evidence of Formation - !/<//>. |—As 
evidence of the formation of school sections 
in a township by the municipal council there
of, a rough sketch or map designated “ school 
section mail township of it.." but without sig
nature. seal, or date, having the appearance 
of being very old. and there being no other 
map to be found, was produced froip the 
proper custody. In 1888. before this action 
was commenced, but after the beginning of 
the agitation which gave rise thereto, the 
municipal council passed a by-law “ to make 
alterations in school section map,” and auth
orized the clerk to correct the map. &c. ; and 
when any difficulty arose as to boundaries of 
school sections mourse was had. at least in 
some instances, to this map:—Held, that the 
map must be assumed to be drawn in pursu
ance of s. 11 of the Public Schools Act. and 
therefore afforded evidence of the original 
division of the township into school sections 
by the township council. liurford School 
Trustees v. Township of Durford, 18 O. K. 
546.

Limits of School Sections.]—Sec In re
II a yes and Toronto School Trustees, 3 C. P.
478.

Notice—\ece8sity for.] — Before any alter
ation can be made in the limits of a school 
section, notice must lie given to the parties 
interested in the proposed alteration. (Irif- 
fiths v. Township of Grantham, 0 C. P. 274.

-------— Necessity for—Repealing Iiy-luw.\
(in the 10th December, 1857, a township 

council passed a by-law creating a new school 
section, called No. 0, out of sections 13 and 
8, and defining wlmt should thereafter consti
tute sect ion 13. Notice was given of the in
tention to puss this by-law, but it was not 
done at the request of the freeholders and 
householders expressed at a public meeting; 
on the contrary, the change made appeared to 
be opposed to the w ishes of a majority of the 
inhabitants. Un the 8th May, 1858, à by-law 
repealing it was passed, of which no notice 
hud been given to the parties interested, thus 
restoring the sections to their former position ; 
and on the lUth September. 18511, another by
law was passed assessing the section 13 as it 
originally stood, for the expenses of building 
a school bouse, «fee. -Held, that the by-law of 
May, 1858, must be quashed, for the previous 
by-law was legal, and a by-law repealing it, 
which would in effect make an alteration of 
school sections, could not be passed without 
notice to those interested; and that the by-law’ 
levying a rate on section 13, us it stood before 
1857, must necessarily be quashed also, for 
that would include part of what was section 
U. Re Shaw and Township of Ma liters. 19 U. 
C. It. 288.

--------  Proof of—Denial — Laches.]—Ap
plication to quash a by-law passed on the 14th 
August to divide a school section, on the 
ground that it was nut under the seal of the 
corporation, and that it did not appear that 
all parties to be affected had been duly noti
fied of the intended step or alteration. Upon 
the affidavits on both sides, the court was 
satisfied that the seal had been duly affixed. 
The applicant swore that he had received 
no notice of the intention to divide the sec
tion or pass the by-law, and believed the 
corporation gave none, and this was con
firmed by the local superintendent. Un the 
other hand, it was sworn that the council in 
February received petitions, numerously 
signed, for the division, which they directed 
to stand over until their next meeting, on the 
14th August, and instructed the clerk to give 
the necessary notices that such petitions 
would then be considered ; and that such no
tices had been seen in an hotel, in the post- 
office, and in the school house. In reply the 
clerk denied receiving such instructions, and 
a person who hud lived at the hotel, and the 
postmaster, swore that they had never seen 
the notices. The court refused to quash the 
bv-law, for the affidavits only denied notice 
of intention to divide the section or pass the 
by-law, not of the application; the council 
hud acted upon reasonable assurance that all 
persons had notice of such application, which 
no inhabitant of the section had denied know
ledge of; and the objections being technical 
should have been taken promptly, without 
allowing a term to elapse. Rc Taylor and 
Township of West Williams, 30 U. C. It. 337.

--------  Sufficiency—“ Parties Affected ”—
Trustees — Ily-lair — Quashing — Time.]— 
Section 4ti of the Common School Act. C. S. 
U. C. c. 04. enacts that a township council 
may alter the boundaries of a school section, 
in case it clearly appears that all parties 
to be affected by the proposed alteration have 
been duly notified of the intended step or ap- 
plication. In this case the only notice given 
was by the trustees of the section from which 
certain lots were taken by the alteration, to 
the trustees of the section to which such lots 
were added—that being the notice which it
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was alleged had been customary in the town
ship in similar cases:—Held, insufficient ; and 
the by-law making the alteration was quashed. 
The by-law was passed in February. 1870, 
but the clerk of the corporation did not notify 
the trustees of it until August:—Held, that 
a motion to quash in M. T. 1870 was in time. 
He Patterson and Township of Hope, 30 V. 
V. It. 484.

Request—.Yo/icr.l—1'nder 13 & 14 Viet, 
c. 4M, s. 18, s.-s. 4, the municipality may alter 
the boundaries of sections within their town
ship. by taking from one and adding to an
other, without any previous request of the 
freeholders ami householders, and notwith
standing their disapprobation of the change, 
provided that those affected by the alteration 
have notice of the intention to make it. In 
re Ley and Township of Clarke, 13 V. C. It.

Resolution of Council—By-laic Con
firming—Motion to Quash—Lâche*.]—The 
corporation on the 7th December. 1807, passed 
a resolution, that a petition asking for a 
separation from school section if, and to form 
a separate section consisting of certain lots, 
be granted, and a meeting be called to elect 
trustees. On the 3rd October, 18(18, they 
passed a by-law enacting that this resolution 
should “ remain confirmed, whole, and entirely 
without abatement whatsoever, with the force 
and effect of a by-law of this corporation.'* 
The applicant in Michaelmas term. 18(18, 
moved to quash the by-law and resolution. It 
appeared that both had been passed after 
due notice, and after opposition by the appli
cant and others before the council, and that 

i school had been opened, and school taxes 
collected and ex|>ended in the section ns separ
ated :—Held, as to the resolution, that the 
delay in moving was a sufficient reason for 
refusing to interfere: and as to the by-law 
(the merits being against the application, on 
iIn- affidavitst, that though informal it was 
not substantially defective, and was not open 
to objection ns being retroactive. The rule 
was therefore discharged, but without costs. 
Hi Lrdilingham and Township of Bcntinck, 
20 V. C. It. 206.

Time of Taking Effect.| — On a motion 
to quash a by-law passed on the 1st October, 
iM.V.i, by defendants, doing away with school 
-••«lion No. 7 in the township of Darling
ton. and attaching a portion thereof to school 
-ction No. (i, and another part to No. 8:— 
Held, that it is unnecessary that a by-law 
'liould state on its face that the alteration 
shall not go into effect till the 25th December 
following tin' pawing thereof: 18 «V it Viet.

4M, s. 18, s.-s. 4. Cotter v. Township of 
Darlington, 11 C. V. 265.

--------  Appial — By-law.] — A township
council in April, 1874. under 37 Viet. c. 28. 
s 4M ((). ), passed a by-law altering certain 
school sections in the township, and on 
its being petitioned against to the county 
council, they, in June. 1874, appointed 

i committee, under s. 61, to settle the
alter. In November. 1874, the commit

tee established the sections, and reported to 
the county council, which, under s. 57. would 
not take effect until the 25th December fol
lowing : but, in consequence of the report em
bracing union sections over which the commit
tee had no control, it was inoperative. In 
.lune, 1875. the township council passed an
other hv-lnw, repealing their former by-law, 

VOL. III. d—198—49

and defining the limits of the sections. This 
also on petition was referred by the county 
council to a committee to settle and report 
on, which they did in December. Previously, 
however, to their report being so made, the 
township council, on the 11th September, 
1875. passed the by-law in question, levying 
a rate for school purposes on the sections ns 
they existed prior to December. 1M74 :—Held, 
that the by-law was valid, for that until the 
result of the appeal was reported to the 
county council the sections as established be
fore December. 1874, continued to exist. In 
rv McIntyre and Township of Eldcrslie, 27 
C. P. 58.

;--------  By-law — Repeal — Quashing.] —
While an application to quash a by-law, No. 
250, altering the boundaries of school sec
tions 15 and 16, was pending, the corporation 
passed a by-law. No. 268, to remove doubts 
in regard to the former by-law and to con
firm it, but so worded as to leave it doubtful 
whether It was not in effect an independent 
by-law, defining the limits of these sections. 
The first by-law was quashed, and an appli
cation was then made to quash this last by
law. It appeared, on shewing cause, that it 
had been repealed. The court, under the cir
cumstances, quashed the by-law, notwith
standing its repeal; for the repealing by-law 
being, in effect, a by-law making an alteration 
in school sections, it could not take effect 
until the 25th December following, and it was 
stated that the trustees of section 15 intended 
to act under this by-law to Is- repealed. He. 
Patterson and Township of Hope. 31 U. C. It. 
360.

-------- Xutia.1—Held, approving In re Ne*
and Township of Saltfleet. 13 V. ('. It. 408, 
that to alter the boundaries of a school section 
within a township, not being a union section, 
it is only necessary that the alteration shall 
not go into effect before the 25th December 
following: and that it appear to the muni
cipality that all parties affected have had due 
notice, which here was sufficiently shewn. In 
re Isaac and Township of Euphrasia, 17 U.
C. It. 205.

Her, also. Re Chamberlain and Counties of 
Stormont, Dundas, and Glengarry, 45 V. C. 
It. 26.

6. Superintendents.
Contract -Approval.]—A county superin

tendent signing, together with trustees, a 
contract with a teacher, will be considered to 
have signed only as approving of the appoint
ment, and in pursuance of the statute, not as 
contracting with the teacher. Campbell v. 
Elliott. 3 V. ('. It. 241.

Moneys Received by Township- Wton
for.]—A township superintendent appointai 
under 7 Viet. c. 29, since repealed by 9 Viet, 
c. 20. s. 45. cannot sue the collector of the 
township for moneys received by him, not in 
the nature of penalties. Shirley v. Hope, 4 
V. C. It. 240.

7. Teachers.
See ante 2. 4 (e), and post 8.

(a) Contracts with.
Allowance Appropriated. I —T’nder 7 

Viet. c. 29, the trustees of any school district
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might ngroe
whole allowance appropriated for such school 
district for the year when that Act came into 
force, if the teacher served for three months. 
Itarby v. Farl, 3 V. C. R. U.

Board and Lodging. | — Semble, that the 
school trustees have no power to make an 
agreement for providing the teacher with 
board and lodging. (Juin v. Seymour School 
Trustees, 7 U. 0. B. 130.

Seal and Signature— Meeting.]—In an 
action by n school teacher to recover damages 
as for a wrongful dismissal, it was shewn 
that the agreement to employ the plaintiff was 
made in writing, under seal and signed by two 
of the three school trustees, but not at the 
same time or at any meeting of the trustees 
railed for the purpose of transacting school 
business: Held, that the agreement was void 
under s. H7 of the Public Schools Act. which 
provides that “ no act or proceeding of a 
school corporation which is not adopted at a 
regular or special meeting of the trustees 
shall be valid or binding on any party affected 
thereby." Lambine v. South Cayuga School 
Trustees, 7 A. R. 00Ü.

(bl 1 Us missal.

Right of Trustees.]—The right of pub
lic school trustees to dismiss for good cause • 
a teacher engaged by them, necessarily exists I 
from the relation of the parties. 4b Viet. c. , 
411, ss. HIT». MS (O.l, provides a proceeding j 
by which the status or qualification of the 
teacher may lie determined: and the result of 
such proceeding may be in effect the same as 
dismissal: but such enactment does not de
prive the employer of the inherent right to 
dismiss. Raymond v. Cardinal School Trus
te, S, II A. It. 5(12.

(c) Proceedings to Recover Salary.
Action against Municipality Refusal 

to Levy Rate. |— Held, that a teacher could 
not maintain an action against the municipal 
corporation for refusing to levy a rate for his 
salary upon an estimate furnished to them 
for that purpose by the trustees. Smith v. 
I dlage of Collingwood, 19 U. C. R. 259.

--------  Treasurer's Acceptance.] — Held,
that an action would not lie against a muni
cipal corporation by a school teacher, upon 
an order made upon and accepted by the trea
surer in the plaintiff’s favour for his salary, 
the treasurer having no power to bind the 
corporation by such acceptance. Smith v. 
I iHag, .»/ Collingwood, 19 U. C. R. 259.

The Municipal Act does not authorize the 
acceptance by the treasurer of orders for a 
school teacher’s salary, although permitted to 
pay such orders on presentation, nor can the 
treasurer bind the corporation by his accept
ance of orders, Munson v. I illage of Colling
wood, 9 C. P. 497.

Action against Trustees Mandamus 
Special Action. |—A school teacher sued the 
trustees in a division court for his salary, 
upon an agreement under defendants* corpor
ate seal, by which they bound themselves to 
employ the powers legally vested in them to

collect and pay him : and upon the common 
count for work and labour. It appeared that 
he was not a legally qualified teacher, hut that 
he had taught the school during the time 
claimed lor:- Held, that he could not recover:

| ( 1 I because by ('. S. V. ('. <■. ti4. s. 27. s.-s. 9, 
as amended by 34 Viet. c. 33. s. 30. defendants 
were prohibited from giving an order in his 
favour on the local superintendent, and the 
latter, by s. 91, s.-s. 2. from giving him a 

j Cheque upon the treasurer; (2) because, if 
entitled to payment, his remedy would be by 
mandamus, or a special action, not by an 
action for the money, which was not in de
fendants* hands. See also ns to I Ids point, 
guin v. Seymour School Trustees, 7 U. C. R. 
I3U. guu-re. as to the meaning of 34 Viet. c. 
43, s. 27 (U. l Wright v. Stephen School 
Trustees, 32 U. C. R. 541.

Action on Special Agreement—I-'ucl— 
Request - Parties.} — Plaintiff, a teacher, 
sued upon a special agreement stated to have 
been made b,v defendants ns trustees, to fur
nish him with fuel when required, under 9 
Viet. c. 20. Defendants demurred: (1) be
muse no request with time and place had been 
alleged to furnish fuel; (2) because the de
fendants were charged as individuals Held, 
declaration bad on both grounds. Anderson 
v. 1 anSittart, 5 U. C. R. 335.

—------ Seal.] — In assumpsit by a teacher
against the school trustees appointed by 9 
Viet; c. 20. setting out a special agreement to 
retain the plaintiff in the employment of a 
teacher for one year at a certain salary ; and 
also with a count, founded upon a parol 
agreement, for wrongfully turning the plain
tiff away : — Held, both counts had, in not 
averring the agreement to have been made 
with defendants by their corporate seal. 
(Jain v. Seymour School Trustees, 7 V. C. R. 
130.

Action—Reference—Award — Appeal. ) — 
Where an action in a division court by a 
teacher against the trustees was referred by 
order of the Judge, with consent of the par
ties:—Held, that the award could not be 
appealed from under 10 Viet. c. 185. s. 24. 
Remarks as to defendants’ remedy by prohi
bition. In re Milne und Sylvester, 18 U. C. 
R. 538.

Arbitration- -Action.] — No action could 
be sustained under 13 & 14 Viet. c. 48. s. 17, 
and 10 Viet. c. 185, s. 15, by a school teacher 
for his salary; arbitration was the only 
remedy. ’J'icrnan v. A'epean School Trustees, 
14 U. C. R. 15.

-------- Agreement—Validity.]—There is no
right to arbitrate under C. 8. U. C. e. 04, un
less the contract of service is entered into by 
the trustees in their corporate capacity, made 
under their corporate seal ; and without this 
the person discharging the duties of teacher 
has no legal status as such. Birmingham v. 
ilungerford, 19 C. P. 411.

Sec post 8.

Mandamus — Refusal to Pay Order — 
Action.]—Declaration by a teacher against de
fendant, as sub-treasurer of school moneys, 
setting out an order signed by the local super
intendent of schools in favour of plaintiff 
upon defendant, as such sub-treasurer, direct
ing him to pay plaintiff $27.80, and charge to 
account of county assessment for 1800, and 
alleging a refusal to pay such order, with a
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with the teacher to give him the I
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claim for a mandamus : — Held, declaration 
had. an not shewing that the cheque or order 
was drawn on the order of the school trustees, 
and in setting out a cheque void on its face, 
because drawn upon a fund over which the 
local superintendent had no control, and in 
not shewing that defendant had money in his 
hands belonging to the school section, or that 
the county council lmd made provision to 
enable him to pay the amount. W elsh v. 
Lealu //, 18 (J. 1*. 48.

--------  Refusal to Sign Order—Action.1 —
If the school trustees, appointed under !» Viet, 
e. 20, decline to sign the order upon the super
intendent for the payment of the teacher’s 
money, as provided for by the Act. they may 
be proceeded against by mandamus, or per
haps they may be sued in a special action for 
not making the order; but they cannot be 
sued in an action for the money as that is 
ma in their hands. (Juin v. Seymour School 
Trustées, 7 1. C. It. 130.

Master and Servant Act.)—The Master
and Servant Act. lo & 11 Viet. c. ‘23, does 
not apply to the case of school trustees and 
school teacher. In re «Voice, 1!) U. C. It. 107.

8. Trustees.

(a) Actions against.
Contract—Hiring of Teacher—Seal.\ — 

In an action of assumpsit brought by a 
teacher against the school trustees appointed 
bj the Act 9 Viet. c. 20, setting out a special 
agreement to retain the plaintiff in the em- 
|iiu>mvnt of a teacher for one year from, Ac., 
at a certain salary. Ac. ; and also in a special 
action on the case, founded upon a parol 
agreement, brought by the teacher under the 
aim* statute, for wrongfully, and without 

cause, turning the plaintiff away, and prevent- 
. _ him thereby from earning his salary :

Held, that the declaration in both cases 
was bad. in not averring the agreement to 
have been made with the defendants by their 
corporate seal. (Juin v. Seymour School Trus
tees. 7 V. V. K. 130.

Joint Bouré- HabUity.] A joint
board of grammar and common school trustees 
are a corporate body, capable of contracting 
and being sued, though the separate corpor
ate existence of each continues ; and they 
were belli liable, th. ref ore. for the work done 
upon a contract made by them with the plain- 
till' lor an addition to the school house, t.'ale- 
doma School Trustees v. l'arrell, 27 U. C. It. 
321. commented upon. Oliver v. Ingersoll 
School Trustees, 29 U. C. It. 409.

--------  1‘urchase of Land—Remedy of Pur
chaser.]- A school trustee, by desire of the 
board, attended an auction and bought for the 
I"1 aid a piece of property for a school site, and 
he signed the contract with his own name only. 
The board afterwards, by several resolutions, 
during three years, unanimously recognized 
ilu- purchase as their own, and paid three in
stalments of the purchase money. In an esti 
mute under the corporate seal, the board 
implied to the town council for money to pay 
" for school premises for a central school, con- 
' meted for and agreed to be paid, $1.570; for
uihling a central school house on said pur- 

ehaied premises. $7.870.” It was shewn that 
there was no other property or contract to

which this language could refer than the prop
erty or contract mentioned. The town council 
did not comply with the requisition, and ulti
mately trustees wore elected, a majority of 
whom determined to repudiate the purchase :

Held, in a suit against the board, by the 
purchaser, for indemnification in respect of 
the remainder of the purchase money, that 
the plaintiff was entitled to relief. Smith v. 
Belleville Sakool Trustees, ltl Ur. 130.

--------  Sufficiency of — Parties.] — The
agreement sued on was headed “ Specification 
of a school house in school section No. 1, Til
bury East." Then followed in detail tin* size 
of the building, and the work and material to 
be employed, and it concluded, “ The whole 
to be of good material, and to be finished in 
a good workmanlike manner, and to be finish
ed on the 1st July, 1873. In consideration the 
parties of the first part agree to pay the party 
of the second part the sum of $708, one-half 
on the 15th May, and the other half when the 
said school house is completed.” Then follow
ed the signatures of the three school trustees, 
with their corporate seal, and the signature of 
the plaintiff. It bore no date, but was proved 
to have been executed by the parties about 
the 1st March. 1873. It referred to no plan, 
but the trustees furnished the plaintiff with 
a plan to work by, and they paid to him $400 
on account. They refused to pay the balance, 
or to accept the building, alleging that it was 
not properly constructed : but the trial Judge 
found for the plaintiff for the balance of the 
$708: — Held, that it was sufficiently clear 
from the instrument itself, and the acts of the 
parties, that defendants were the parties cove
nanting with the plaintiff, and that the instru
ment was intended so to operate ; and the 
verdict was upheld. Coyhlan v. Tilbury Lust 
School Trustees, 35 U. C. K. 575.

Costs of Defence.)—A rate may be levied 
to reimburse school trustees for the costs of 
defending a groundless action against them. 
In re Tiernan and Township of A encan, 15 U. 
C. R. 87.

Equitable Relief — Ratepayer — Condi
tions.]-— It is contrary to the rule of the 
court, in dealing with persons who have not 
acted properly, to punish them more severely
than justice to others renders .....eesary ; and
therefore, where school trustees wrongfully 
expended money in building on a site which 
had been changed by competent authority, re
lief was granted to a ratepayer who complain
ed of the act, but subject to equitable terms 
and conditions. Malcolm v. Malcolm. 15 Ur. 
13.

Execution—Sale under.]—Held, that land 
conveyed lo school trustees for a school could 
not be sold under execution against them for 
the money due for building the school house. 
Scott v. Burgess and Bathurst School Trus
tee», 19 U. C. It. 28.

Injunction Ratepayer—Constitution of 
Suit—Consent.]—A bill was tiled by a rate
payer seeking to restrain school trustees from 
allowing the school house to be used for reli
gious services, but the bill did not allege that 
it was filed on behalf of the plaintiff and all 
other ratepayers. Two of the three school 
trustees consented to the injunction being 
granted as asked. The court refused the appli
cation, on the grounds, first, that the suit was 
not properly constituted : and second, if it bad 
been, it appearing that a majority of the trus-
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ti-vs were in favour of the views of the plain
tiff, they luiil themselves the power to ilo that 
which ‘they consented to the court doing. 
Quicre, if the hill had been by the plaintiff on 
behalf of himself and all other ratepayers, 
whether then the suit would have been proner- 
Iv constituted. Italiian v. 'J'liurlotc School 
Trustees, 12 Or. 115.

Notice of Action -Limitation of \rtiona 
— II arrant.] Held, that a school trustee sued 
for any act done in Ids corporate capa
city is entitled to notice of action, and that 
tin- action must lie brought within six months. 
And that a school trustee, acting in the dis
charge of his duty as such, is entitled to the 
protection of. and comes within. Vi Viet. c. 
180. notwithstanding that he had signed a 
warrant individually instead of in his cor
porate capacity. Sprg v. Mumbg, 11 C. 1‘. 
28.1.

(hi Actions hit.

Money Collected — Municipal Corpora
tion.] Held, that a demand or order from a 
majority of the school trustees of a school sec
tion is necessary to sustain an action against 
a municipal corporation for money collected 
under a by-law. passed under the authority of 
s. .">4 of (*. S. V. C. c. til. Caledon School 
Trusteeh v. Township of Caledon, 12 <J. P. 
301.

Money Received — Secretary-treasurer.] 
—Held, that a board of school trustees could 
maintain an action for money had and 
received against their secretary-treasurer, to 
recover a balance of money in his hands not 
cx|iended or accounted for. Stephen School 
Trashes v. Mitchell, 21) V. C. It. 382.

Recovery of Seal and Papers. | — A
court of equitv has jurisdiction to order per
sons wrongfully claiming to be school trustees, 
to deliver up the corporate seal and papers to 
the legal trustees. Hdleville Roman Catholic 
S< pa rah School Trustees v. Grainger, 20 (ir. 
57U.

School Rates — Parties—Amendment.\— 
The plaintiff, who was the collector of the 
Roman Catholic separate school tax for the 
township of Ixitley. having sued the defen
dant for the amount of the tax:—Held, that 
the action should have been brought in the 
name of the trustees as a corporation : and an 
amendment was allowed. Il cal g v. Carcg, 13 
V. L. J. 111.

Trespass to School House.] -— Under 7 
Viet. c. 211. s. 41. the trustees of the school 
(ami not the school master) should sue for 
a trespass to the school house, unless, at least, 
it call lie shewn that the trustees have given 
the school master a particular interest in the 
building beyond the mere liberty of occupying 
it during tin1 day for the purpose of teaching. 
Slonaghan t'ergueon, > U. C. R. 184.

--------  Parties—Corporation.]—J. C. and
.1. A. (*.. while trustees of a school section 
in Nova Scotia, and their servant. X. ('.. mi
tered upon the school plot, removed tin1 school 
house from its foundation, and destroyed a por
tion of tin* wall. In trespass by the trustees 
against these three persons, they pleaded that 
the acts were legally done by them in their 
capacity of trustees. Ry s.-s. 4 of s. .'til of R. 
S. X. S.. 4th scr., c. 23, the sites for school

houses shall be defined by the trustees, sub
ject to the sanction of the three nearest com
missioners residing out of the section. This 
sanction was not obtained:—Held, that under 
the sub-section referred to the defendants 
were not authorized to remove the school 
house. (21 That the plaintiffs, as a cor
porate body identical with the corporation 
which existed at the time of the trespass, could 
maintain trespass for the injury to the cor
porate property. (3i That if the action were 
brought in the name of the corporation, with
out due authority, the defendants’ remedy was 
to apply summarily to stay proceedings." Pie- 
ton School Trustees v. Cameron, 2 S. I'. R. 
(IDO.

Sec Xichol School Trustees v. Maitland, 20
A. It. 500.

(c) Disqualification of.
Contract with Board of Trustees —

Shareholder in Compang — Intention to De
clare Seat Vacant—Rimed g.]—Held, on a 
special case, that the fact of the public 
school hoard of the city of Toronto enter- 
ing into an agreement with and pur
chasing their stationery and school supplies 
from a publishing company, and having 
obtained gas from a gas company, and insured 
their property in certain insurance companies, 
of which said companies the plaintiff was a 
shareholder, did not disqualify him from act
ing ns a trustee of the school board, or render 
his seat vacant, under 44 Viet. c. .'$0. s. VI 
(O.l (jmere, whether the special case could 
properly I......ntertained. no fact being dis
closed by which jurisdiction could be exercised 
under the Act relating to mandamus and in
junction. R. S. O. 1877 c. 52. s. .'in. no wrong
ful act having been actually done by the school 
board, hut merely an injury to the plaintiff's 
rights threatened, it being alleged that the 
hoard intended to declare the seat vacant. Lee 
v. Toronto Public School Hoard, 32 ('. P. 78.

--------  Medical Practitioner.] — Where a
school trustee, who was a medical practi
tioner, acted in his professional capacity under 
engagement by the board for examining the 
pupils attending the school as to the preva
lence of an infectious disease, and made a 
charge of $15 therefor, which the board order
ed to he paid, hut lie afterwards declined to 
accept payment:—Held, that this disqualified 
him as trustee, and rendered his seat vacant, 
under 44 Viet. c. 3(1. s. 13 < O. i Itegina ex 
rcl. Stewart v. Standish. (I O. R. 408.

_ -—-—- .Vcccssitg for Declaration that Scats 
Vacant — Remedy — Injunction— Quo ll’nr- 
ranto.\—In an action brought by a ratepayer 
against a school board, three of the persons 
elected as trustees, and one (i., the statement 
of claim alleged that the three defendant 
trustees had. by reason of their being interest
ed in certain contracts with the board, ipso 
facto vacated their seats, by virtue of s. 247 
ofjhe Public Schools Act. R. S. (). 1887 c. 
225; that they nevertheless continued to sit 
and vote, and had voted in favour of certain 
resolutions which were passed, whereby the 
principal of the school was dismissed and the 
defendant <1. appointed in his place; and that 
hut for the votes of the three defendant trus
ties the result would have been different. The 
prayer was that the seats of the three should 
be declared vacant, and the votes and resolu
tion declared void, and for an injunction re-
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straining the defendant* the trustees from fur- i 
tlier acting ns members of the board:- -Held, > 
upon demurrer, following Hardwick v. Brown. \ 
!.. It. N <I*. -HMi. that the seat of a trustee 
does not under s. 247 actually liecome vacant 
until the other members of the hoard have de
clared it to have, become vacant: and in this 
case, no action having been taken by the re
maining members of the board, that the seats 
of the three defendant trustees were full : and 
living full, that the court would not interfere 
bj injunction to met rain the occupante of 
ihem from acting as trustees. (2) That quo 
warranto proce»*dings were the only means by 
which the seats could he declared vacant by 
the court : that the duty of declaring them 
vacant, if the facts charged were established, 
devolved upon the remaining individual mem
bers of the board, who were not parties to the 
action and were not made parties by the fact 
that the school corporation was a party de
fendant. Regina v. Mayor of Hereford, 2 
S ilk. 701. Rex v. Smith. 2 M. & S. 583. re
ferred to. (.'ll That the defendant (1. was an 
unnecessary and improper party to the action. 
Injunction, since the Judicature Act, seems to 
lie the appropriate, or at all events the alter
native. remedy in cases of disputed claims of 
i his nature, in which mandamus would have | 
been formerly required. In Smith v. Veters- 
' iHe, 28 Hr. 000, Mearns v. 1’etrolia, 28 Ur. 
ON. Aslatt v. Corporation of Southampton, 
hi t'h. 1*. 143, injunctions were granted at the 
suit of the holders of seats at council boards, ! 
to restrain other persons claiming the seats 
nom preventing their exercising their rights as 
surh actual holders, because before the Judi-
- :il lire A< l mandamus was the remedy provid
ed lor enforcing the rights of the occupants 
nf offices against persons preventing their en
joyment of them. Rut. on the other hand, 
vhere llie actual holder of the office is 
charged with holding it improperly, quo war
ranto proceedings on behalf of the Queen re
main the only means by which it can be de- 
• ned vacant (see Regina ex tel. Stewart v.
Siamlisli, li (>. R. 4U.'i I ; and so long as it is 
full, a general injunction against acting in it 
cannot lie granted. t'lia/din v. Woodstock 
Public School Hoard, ltî O. R. 728.

Residence. |—The defendant, a life tenant 
of a farm in the township of Albion, lived on 
it from 1888 until 1 St » 4. when lie rented it to 
hi- un and went to live with his wife and 
family mi a farm owned h.v his wife, in the 
township of Caledon, where lie continued to 
live until IS!IS when the son having given up 
possession of the Albion farm, lie took posses
sion of it. to enable him to work it, sleeping 
in the house, and occasionally visiting his wife 
and family, who remained in Caledon, and 

t lying there over night, while the wife occa-
- oiially visited him. staying a couple of 
weeks: Held, that the defendant's place of 
resilience was where his wile and family 
lived, and he was therefore not a resident 
within the township of Albion so as to 
qualify him for the office of a trustee of 

1 school section within that township to 
which he had been elected : but. as the 
; i lining of the order for a quo warranto was 
m the discretion of the court, and the term 
uf ilie defendant’s office would expire before 
the issue could be tried, the motion was dis-

n-seil without costs. Sub-section 8 of s. 14 
i: s. o. I si 17 c. 292, providing for an to- 

v -ligation as to the election by the inspector, i 
would not of itself prevent the granting of

■ li order. Itci/inu ex rel. Iloran v. Evans, I 
ol O. R. 448.

(d) Election of.

Alteration in Sections - Yrir Election.] 
—An alteration of the boundaries of a section 
under 13 iV 14 Viet. c. 48. s. IS. s.-s. 4. does 
not make it necessary to call a school section 
meeting and appoint new trustees. In re 
Moore School Trustees v. Meltae. 12 V. C. R. 
525.

In 1853, on application of the resident 
inhabitants of Oneida, the municipality re
solved to divide section No. 7. by taking away 
n part to constitute a new section, but no 
by-law was passed until 1855. when one was 
adopted confirming this resolution. A meet
ing was called for the ltitli January. 1854. to 
elect three new trustees for section 7. In the 
meantime, on the 10th January, the ordinary 
annual meeting was held, and a dispute arose 
as to whether trustees should not then lie 
elected for the ensuing year ; some thought 
not, and left the meeting, while others re
mained and proceeded with the election. The 
local superintendent, being apjienled to, de
clared the election illegal, considering that No. 
7 had become a new section, and appointed a 
new election to take place at the meeting call
ed for the Kith, when the defendants were ap
pointed the three trustee* for No. 7 as a new 
section. In January. 1855. the dispute was 
renewed : the defendants appointed a new 
trustee in the usual way, but another meeting 
was held, at which a new trustee was elected 
to succeed the retiring one of those first chosen 
in 1854, so that there were two sets of trus
tees claiming the office. The first elected 
trustees in 1854 abstained from acting for 
that year, and defendants imposed a rate, 
which the plaintiff resisted:—Held, approving 
the last case, that the alteration did not con
stitute No. 7 a new section, but that the rate 
was legal, being imposed by the trustees de 
facto, who bad not been removed. Quuire. 
whether such alteration could he made by reso
lution only. Qua-re, also, whether the decision 
of the local superintendent can he thus inci
dentally reviewed in an action to recover back 
the rate. In re Hill and Jackson, 14 V. ('. R. 
111).

In replevin, defendant made cognizance ns 
collector of school section No. 1. It appeared 
that prior to February. 1854. school section 
No. 1 consisted of the town of Chatham and 
a part of the township of Harwich; there was 
also a school section in operation, known as 
section No. 2%. In February. 1854. the town
ship council of Harwich passed a resolution 
dividing the township into sixteen school sec
tions. No. 1 of these new sections was formed 
of that part of the township of Harwich 
which, together with the town of Chatham, 
had previously been No. 1, added to the whole 
of 2*£ as it existed previously. In Janu
ary. 1855. an election for section No. 1, as 
created by the resolution of February. 1854, 
was held, at which one trustee only was 
elected, and the two other trustees elected the 
previous year for the then section gave de
fendant the warrant under which lie acted : 
—Held, that there should have been three 
trustees elected for section No. 1. at the elec
tion in January, and that a warrant signed 
by the other two was inoperative. McGrtgor 
v. Pratt, li C. V. 173.

Electors - Statute Labour.] — Versons 
rated only for statute labour, and not house
holders. are not “ taxable inhabitants” within 
13 & 14 Viet. c. 48, s. 22, and cannot
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therefore vote nt the election of school trus
tees. ijiiivre, whether ss. 5 and 7 of that Act 
apply to the electors of school trustees for 
towns, or only for townships. Semble, that 
s. 7 at least applies to both. Repina ex rel. 
McXomara v. ('hristie, 9 U. C. It. <582.

Validity of Election—Decision of Board 
—Acquiescence—\cw Election.]- -Where cer- 
tain persons were elected school trustees, and. 
at a meeting of the board held subsequently 
to the election, were declared duly elected, 
but. proceedings having been meanwhile com
menced to question the validity of the elec
tion. at a subsequent meeting of the board 
they acquiesced in the conclusion of the board 
to hold a new election, and became candidates 
again, and canvassed as such, until the twenty 
days allowed for disputing the first election 
had elapsed < the proceedings formerly com
menced for that purpose having been mean
while dropped I, and were not elected at the 
second election : -Held, that they could not 
afterwards maintain a suit to have it declared 
that they were the duly elected trustees. F os 
1er v. Stokes, 2 O. It. 5'JO.

(e) Personal Liability.

On Contract. |—The plaintiff, a teacher, 
sued upon a special agreement, stated to have 
been made by defendants as trustees, to fur
nish him with fuel when required, under 9 
\ ict. c. 20. Defendants demurred, because 
the defendants, having made the agreement 
in their corporate capacity, wore charged as 
individuals :—Held, declaration had. Ander
son v. \ anSittart, 5 IT. <’. R. 335.

•Vcc. also, Sheriff v. Patterson. 5 U. C. It.

--------Promissory .Votes.]—1Two school
trustees petitioned the council, stating that~ ............ .......... - wuiivii. »mmig uiac
the ratepayers were desirous of purchasing a 
new site, and asking for a loan of $400. “ for 
which the trustees will hind themselves to pay 
the interest annually and the principal when 
due. This was granted and secured hv two 
instruments, as follows : “ We. the under
signed. trustees of school section No. 11 do 
hereby promise to pay the treasurer of ' the 
corporation of Toronto township, on.” &c. 
Nik was signed by the defendants in their 

own names followed by the word “ trustees ” 
and the corporate seal was affixed. The money 
was expended for the purpose mentioned. The 
tmvnsuio corporation having sued the two 
trustees individually, on these notes and on 
tin- common counts Held, that the defend- 
aiits were not personally liable on the notes. 
Held. also, that the defendants were not liable 
on the common counts either, for the intention 
ot all parties plainly was, that the trustees jut 
a corporation should be hound, not the de
fendants personally, and. there being no fraud 
or concealment on their part, the fact that 
they as a corporation had no authoritv to 
borrow nor the plaintiffs to lend, would‘not, 
under the circumstances, make them personally 
“able. ^To urn ship of Toronto v. McBride. 25

[By R. S. O. 1877 c. 204, s. 238, (R. 8. 
O. 1807 c. 202. s. 104) any trustee or trus
tees of any public school wilfully neglecting 
or refusing to exercise all the corporate powers 
vested in them by this Act for the fulfilment 
of any contract or agreement made by them, 
shall be held to he personally responsible for 
the fulfilment of such contract or agreement.]

Refusing to Exercise Corporate 
Powers. I -Formerly any difference between 
trustees and a teacher in regard to his salary or 
am other matter, must have been submitted to 
arbitration, ns provided by the statutes. See 
<’. S. F. < '. e. «14. ss. K4-N7. And by 23 Viet, 
c. 40, s. 0. trustees wilfully neglecting or re
fusing 10 give effect to the award, were held 
personally responsible for the amount award
ed. which might be enforced against them by 
warrant of the arbitrators. Rut these provi
sions were repealed by 34 Viet. c. 33, s. 27 
(O.), which directed all such differences to 
lie decided in the division court. This 
enactment is contained in It. S. O. 1877 
c. 204, s. 1<55. For decisions under the arbi
tration clauses as lietween the trustees and 
a teacher, see Kennedy v. Hall. 7 < I*. 21N ;
Weaver v. Bull. 10 C. 1*. 3(50; Kennedy v. 
Burncss, 15 U. C. It. 473 : S. G\, 7 C. I*. 227 ; 
Hughes v. Pake, 25 V. C. It. 05 ; Birming
ham v. Uungerford, 10 C. 1\ 411.

Where school trustees become personally re
sponsible under 1.3 & 14 Viet. c. 48, s. 2, s.-s. 
18. for refusing to exercise their corporate 
powers, before such liability can he enforced 
by the warrant of arbitrators under s. 15 of 
10 Viet. c. 185, it is necessary to shew that 
there has been some adjudication of the fact 
of wilful refusal, to justify such warrant. 
Ranney v. Macklem, 9 C. P. 192.

A plea setting up an award between the 
school trustees, of whom plaintiff was one, 
and the teacher, and a warrant by the arbi
trators. under which plaintiff’s goods were 
sold:- Held, bad on demurrer, for (1) 
the arbitrators had no power to award costs ; 
<21 nor that the sum should be paid within 
thirty days; (3) nor to resume consideration 
of the matter after having once made their 
award ; (4) nor to decide that the trustees 
were personally liable. Trustees can be held 
liable only where they wilfully neglect to do 
their duty, not where they decline in good 
faith to exercise their corporate powers on 
account of any doubt or legal difficulty which 
they suppose to exist. YanBuren v. Bull. 19 
U. C. R. 033.

School trustees cannot be held liable under 
23 Viet. c. 49, s. 9, for wilfully neglecting 
or refusing to comply with an award, with
out being first afforded an opportunity of ex
plaining or justifying such non-compliance. 
Where, therefore, the defendant in replevin 
justified seizing the plaintiff's goods under a 
warrant of the arbitrators issued against the 
plaintiff and the other trustees for non-com
pliance with an award, but did not shew that 
the plaintiff was notified or called upon to 
«hew cause before such warrant issued :— 
Held, that the plea was bad. Remarks as to 
the informality of the warrant. (Jraham v. 
Uungerford. 29 U. C. R. 239.

Validity of Award—Jurisdiction of Ar
bitrators.]—Held, following Kennedy v. Bur- 
ness, 15 U. C. R. 487, that arbitrators be
tween school trustees and a teacher, under the 
Common School Act, acting within their jur
isdiction, are entitled to protection under C. 
S. U. C. c. 12(5, as persons fulfilling a public 
duty; and therefore that trespass would not 
lie against them and their bailiff for seizing 
goods to enforce their award under s. 80. It 
was contended that the arbitrators had no 
jurisdiction, as no contract under the corpor
ate seal, required by 23 Viet. c. 49, s. 12. 
was proved to have been produced before
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them ; but the plaintiff's witness said an 
agreement was produced which he thought had 
the seal, ami the plaintiff, as a trustee, had 
named an arbitrator and submitted the mat
ins in dispute:- Held, that under these cir
cumstances it might be assumed that the ar
bitrators had before them all that was neces
sary to give jurisdiction. Held, also, that the 
award set out in the case was sufficient; and 
that 23 Viet. c. 41), s. if, which directs that 
no want of form shall invalidate such awards, 
should receive a liberal construction. Hughes 
v. Pake. 25 V. C. It. 95.

Warrant- -Liability for Seizure.]—Where 
it appeared that a horse was seized by K. un
der a warrant signed by two trustees, com
mencing. “ We, the undersigned trustees of 
school section." &c„ and sealed with the cor
porate seal: Held, that the trustees were 
liable personally, not in their corporate capa
city only. Vance v. King, 21 U. C. It. 187. 
Hilt see Ryland v. King. 12 C. V. 11)8.

Withholding Books and Money
1 mini—County Judge —- Misdemeanour.]— 
Held, that an award made by arbitrators ap
pointed under s. 2U of C. S. U. C. c. til, 
against one of the trustees (the secretary- 
treasurer i, in his individual capacity as said 
trustee, for wrongfully withholding books, 
moneys, &c.. is binding. (2) That the citing 
of a trustee to appear before the Judge of the 
county court, under s. 130 et seq. of the 
School Act, is not necessarily a bar to pro
ceeding by arbitration under s. 29. (3)
That under s. 130 the Judge of the county 
court lias no jurisdiction, except when a 
secretary-treasurer “ has in his possession, 
books, moneys, &c.. which came into his pos
session as secretary-treasurer, and which lie 
wrongfully holds and refuses to deliver up," 
&<\. and such secretary-treasurer must be 
guilty of misdemeanour, contemplated by s. 
130. before the Judge can interfere. Perrin 
v. t hi «1erfield, 10 V. V. 272, «» L. J. 103.

(f) Powers of.
Contract with Board. I—A school trus

tee cannot, even by the consent of his co- 
trustees, be a contractor for the building of 
a school house. Lamont v. Aldborough School 
Trusted, 5 L. J. 93.

Distribution of School Fund Discre
tion—Injunction—Parties.']—By the patent 
or grant of a township made in 1701, four 
hundred acres of land were declared to be 
“for the school." By a subsequent grant 
from the Crown in 1790, the said four hun
dred acres were declared to be vested in the 
rector and wardens of a church in the town
ship, “ in special trust, to and for the use 
of one or more school or schools, as may 
be deemed necessary by the said trustees, for 
the convenience and benefit of all the inhabi
tants of the said township, and in trust that 
all schools in said township furnished or sup
plied with masters qualified agreeably to the 
laws of this Province, and contracted with 
for a term not less than one whole year, shall 
he entitled to an equal share or proportion 
of the rents and profits arising from said 
school lands, provided the masters or teachers 
thereof shall receive and instruct, free of ex
pense. such poor children as may be sent them 
by the said trustees.” The grantees took pns- 
session of the land, and they and their suc
cessors in office had remained in possession

of it. and until the year 1873 the rents and 
profits were distributed among the schools of 
the township, and i>oor children sent by the 
trustees to. and educated in, said schools ac
cording to the terms of the trust. In 1873. 
however, the then trustees discontinued such 
distribution and allowed the funds realized 
to accumulate, the reason alleged being that 
the schools of the township had become so 
numerous that the sum appropriated to each 
would be too small to be of use. and also, 
that under the free school system all the poor 
children of the township were educated free 
of expense, and the object for which such 
funds hail previously been supplied no longer 
existed. The present defendants were invested 
with the trust in 1879. when the revenue had 
accumulated until it amounted to over $1.200. 
Shortly after they became such trustees, it 
was determined to build a school house in a 
certain district in the township with the 
money. A meeting of the vestry of the church 
was held and a resolution passed authorizing 
such school house to be built on land leased 
from the church : the school was to lie non
sectarian. but after school hours any of the 
children who wished could receive instruction 
in the doctrines of the church of Kngland :— 
Held, that the trustees had no discretion as 
to the application of the trust funds, but were 
bound to distribute them among all the schools 
of the township, which wouid be entitled to 
participate under the terms of the trust, how
ever wanting in utility such a disposition of 
said funds might be. Held, also, that the 
attorney-genera I for the Province was the 
proper person to bring this suit. Attorney- 
Cnn ml for Aden Scotia v. Ax ford, 13 8. C. 
R. 294.

Majority Acting.]—Two of the trustees 
of a section are not competent to act in all 
cases without consulting the third. (Jrr v. 
Itanney. 12 V. C. It. 377. I See 11. 8. O. 1877 
c. 204, s. 99.)

Majority Signing Contract.| —A con
tract for building a school house made by 
two trustees under the corporate seal is suffi
cient : and a plea that it was signed by the 
two without the consent or approbation of 
the third:—Held, bad. In an action upon 
such a contract, under a plea of non est fac
tum. the plaintiff was held entitled to succeed. 
Forbes v. Plympton School Trustees, 8 C. V. 
74.

Number of Schools.]—The trustees of 
towns (though not of townships I under 13 
& 14 Viet. c. 48, s. 24. have unlimited discre
tion as to the number of schools to be kept up. 
H rock ville School Trustees v. Town of Drock- 
ville, 9 U. C. R. 302.

Payment of Solicitor's Bill Right of 
Rateiiaycr to Taxation.]—See Mctiugan v. 
Ucdugon, 21 <>. R. 28», 1» A. B. B6, 21 8. 
C. It. 207.

Special Meeting.]—Held, that power is 
given, under 13 & 14 Viet. c. 185. to school 
trustees to assemble a special meeting of the 
freeholders and householders of any school 
section for the purpose of maintaining a com
mon school within their section. Held, also, 
that any resolution passed at the general an
nual meeting may be rescinded by a special 
meeting properly convened for that purpose. 
Wilson v. Thompson. 9 C. P. 304.

Sec Oliver v. ingcrsoll School Trustees, 29 
U. C. It. 4Of).

1 See, also, ante 4 (b >.
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V. Other Cases.
Common School Fund—Inter provincial 

Might* Adjustment. | — The iivhitvntors ap
pointed in 18711. umlvr s. 112 of ilie It. N. A. 
Act. were authorized to “divide" and “ ad
just " the accounts in dispute between the 
Itominion of Canada and the Provinces of 
Ontario and (Juebec. respecting the former 
Province of Canada. In dealing with tlm ! 
common school fund established under 12 Viet. 
v. 2lMl (C. I, they directed the principal of 
the fund to In- retained by the Dominion, and 
the income therefrom to lie paid to the Pro
vinces :—Held, that, even it" there was no 
ultimate " division and adjustment." such as 
the statute required, yet the ascertainment of 
the amount was a necessary preliminary to 
such " division and adjustment, and therefore 
intra vires of the arbitrators. Held, further, 
that there was a division of the lienelicial in
terest in the fund and a fair adjustment of 
the rights of the Provinces in it. which was a 
iroper exercise of the authority of the ar- 
iiIrutors under the statute. Ity 12 Viet. c. ! 

200. s. 3 ((’.), one million acres of the 
public lands of the Province of Canada were 
to Is- set apart to lie sold and the proceeds 
applied to the creation of the " common school | 
fund,” provided for in s. 1. The lands so 
set apart were all in the present Province of 
Ontario :—Held, that the trust in these lands 
created by the Act for the common schools of 
Canada did not cease to exist at Confeder
ation, si i i lui the unsold lands and proceeds 
of sales should revert to Ontario, hut such 
trust continued in favour of the common 
schools of the new Provinces of Ontario and i 
Ouebec. In the agreement of reference to 
the arbitrators appointed under Acts passed 
in 18111 to adjust the said accounts, questions 
respecting the Upper Canada improvement j 
fund were excluded, but the arbitrators had 
to determine and award upon the accounts 
as rendered by the Dominion to the two Pro
vinces up to January, 1881»:—Held, that the 
arbitrators could pass upon the right of 
Ontario to deduct a proportion of the school 
lands the amount of which was one of the 
items in the accounts so rendered. Provinces 
of Ontario ami Quebec v. I tominion of Can
ada. In re Common School Fund anil Lands, 
28 S. C. It. (101).

Dissolution of Township Boards —
Time for.]—Upon a case submitted by the 
minister of education under s. 237 of the Pub- j 
lie Sc 111M11 s Art : Held, that the plain meaning 
of s. Oil of the Public Schools Act. It. S. O. 
1887 c. 225. is that, after the township public 
school board has existed for live years at least, 
the submission of a by-law for the repeal of 
the by-law under which that board was es- , 
tablisiied. may be required at any time upon ! 
the presentation of a properly signed petition 
therefor. The by-law establishing the town
ship board may lx* attacked with a view in 
its repeal again and again, so long as the 
agitation against it subsists. Ite Tuckersmitli 
Public School Hoard, lli (). It. tS04.

School Acts \mcndments — Poirers of 
School Section*. |—The whole tendency of re- i 
cent amendments of the Education Acts has I 
been to give the filial school sections greater j 
powers of self-regulation and self-government, 
mid the courts should not be astute to inter- j 
fere unless there has been a plain violation j 
of the statute, or a manifest usurpation of 
jurisdiction, or a reckless disregard of in
dividual rights. An action by a trustee and I

several ratepayers to have it declared that a 
certain meeting was illegal, and to restrain 
the board of a rural school section from build
ing on a site unanimously adopted by the 
uniting, was dismissed, but without costs, as 
the point was new, and the statute was uol 
plainly expressed. II allaci v. Lobo School 
Trusties, 11 U. H. «H8.

School Money* -llond.]—Moneys appro
priated for educational purposes are not pro
tected by a township treasurer's bond. Town
ship of Oakland v. Proper. 1 U. It. 330.

V. Separate Schools.

1. (Severally.
Powers of Provincial Legislature. 1 —

Under the British North America Act. pro
vincial legislatures may legislate in regard to 
separate schools, provided that the legislation 
is not such as prejudicially affects the rights 
or privileges theretofore possessed by such 
schools. Belleville Roma n I'at hoi ie Separate 
School Trusters v. Grainger, 25 (Jr. 07(1.

School Rates Power to Levy.]—The 
difference between the powers of public school 
trustees and of the Roman Catholic separate 
school trustees to levy school rates by their 
own authority observed upon. Xottairasaga 
School frustres v. Township of Xottawasnga, 
1.1 A. R 310.

2. Coloured Separate Schools.

See In re llill and Camden and Zone School 
Trustas. 11 U. (’. It. 073 : In re Stewart and 
Sandwich Fast School Trustees, ‘23 U. C. R. 
034 : In re Hutchison and St. Catharines 
School Trustees. 01 U. ('. R. 274. ante IV. 2: 
llarling v. ilayville, 21 C. P. 400. post 3.

3. Protestant Separate Schools.
By-law Establishing -Time of Taking 

Effect — Teacher — Rate — Return—School 
llou*e.\ Held, under C. B. U. C. r. 65, s. 
0. and e. 04. s. 40. that the by-law of a town
ship council authorizing the establishment of 
a Protestant separate school, on the ground 
that the teacher of the public school is a 
Roman Catholic, does not come into effect or 
the school into existence until the 25th Decem
ber following. Held. also, that the appoint
ment of a Protestant teacher to the public 
school before that day enabled the munici
pality to repeal the by-law, but did not. of 
itself, put an end to the separate school. No 
return was made by the local superintendent, 
under s. 13, of c. (55. of the supporters of the 
separate school for the preceding six months, 
to the public school trustees, and they, act
ing under the assessment roll for the year, 
where all the ratepayers of the section were 
entered, including I lie separate school sup
porters, of whom tlie plaintiff was one. levied 
a rate on all in the section for teacher's 
salary and other ordinary expenses of the 
public school, and also the amount payable 
within the year of the cost o? a new school- 
house. the construction of which was under
taken. before the 25th Decemlier. and issued 
a warrant for its collection to defendant.
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their col lector. The pin int iff bronchi detinue 
for his |iro|Hirty seized under this warrant. 
The fai ls being staled in a special case with
out pleadings :—Held, that the public school 
irasters wore not bound to exclude the names 
of the separate school supporters from their 
rate, as they had not notice of any exemp
tions. either by a return front the local super
intendent or the assessment roll. Held, also, 
that under c. 05, s. 8. the supporters of the 
separate school wen* liable for the public 
school rates for the new school house, as it 
was undertaken before the separate school was 
established; but that this portion of the levy 
being correct would not make valid the whole 
lev \, which was for one sum or rate, including 
several items. Held, also, that the fact of 
the separate school having received a share 
of the legislative school grant could not affect 
the case. Held, also, though there were no 
formal pleadings, that the defendant was not 
protected, as having acted under a warrant 
apparently lawful, but that he must be con
sidered an actor, and must shew a title also to 
the property. Semble, that separate Vrotes
tant school trustees have no power to build 
school houses or impose rates therefor, (juære, 
as to the meaning of “ school-rolls.'' in s. 14 
of c. is". Free v. McHugh. L>4 C. P. 13.

School Rate* —Inciiuality—PI ending. 1— 
In replevin for plaintiff's goods, defendant 
made cognizance, justifying as bailiff of a col
lector of school rates under a warrant from 
him. Plaintiff pleaded : (1) that the rate was 
bad. as not being levied according to the 
valuation of the whole taxable property in 
the school section, ns expressed in the asses
sor's and collector’s roll, pursuant to the 
statute, but that it was levied wrongfully upon 
only three-fourth parts of such taxable prop
erty : i ‘21 that, at the time said rate was 
imposed, there was a Protestant separate 
.........I, which had been long before estab
lished. and that plaintiff for a long time be
fore the imposition of the rate had been and 
at the time of its imposition was sending his 
children to the said separate school. To the 
first plea defendant replied that the rate was 
duly imposed, because at the time of its im
position, and long before then, there was a 
union separate school of the townships of. &c., 
for coloured people, the limits of which took 
in the whole of the section in which plaintiff 
resided, and the trustees of said section pro
perly omitted the names of the coloured people 
in said section from aald rate-bill: Held, 
that the first plea was good, for primA facie 
the trustees could levy a rate only on the 
whole taxable property ; but that the second 
plea was bad: and that the replication to the 
first plea was bad. Hurling v. MayrUU. HI 
C. P. 400.

School Section Extension of Iloundar- 
i | The boundary of a Protestant separate 
school section cannot be extended into or

er nil adjoining public school section, where 
' he teaehei in the latter is not a Roman 
1 itholic, Hunk» v. Township of Andcrdon, 
Hu O. R. HI NS.

4. Homan Catholic Separate School».

Elections — Appeal.] — The election of 
bool trustees, as well for the common schools 

- the Roman Catholic separate schools, must 
held by the same returning officers, and at 

the same time and place as municipal elec
tions. In election matters separate school

boards have the same right of appeal to a 
county Judge as public school boards have. 
Relit cille Homan Catholic Si parafe School 
T runt ecu (Jrainger, H5 Or. 570.

Establishment -Power to Ih finc Limit».] 
—Application for a mandamus to the board 
of school trustees of the city of Toronto, to 
authorize the establishment of a separate 
Roman Catholic school in section 0. in St. 
James’s ward in said city :—Held, that the 
board, and not the applicants, should prescribe 
the limits of separate schools ; and that the 
application should therefore be for one or more 
Mich schools, in general terms, leaving it to 
the board of trustees to define the same. In 
re Haye» and Toronto School Trustees. 3 V. 
P. 478.

Incorporation - Formal it in—Validity.] 
—Six persons, Roman Catholics, some of 
whom were supporters of an existing Roman 
Catholic separate school. No. II. and others, 
public school supporters in several adjoining 
public school sections, convened a meeting for 
the purpose of establishing a Roman Catholic 
separate school, which they thereupon assum
ed to do : but only three of them were resi
dents of the same school section, and also 
heads of families:—Held, that the require
ments of 411 Viet. c. 41! (O.l. ss. HH. HI. were 
not complied with, and consentiently there 
was no valid incorporation of the trustees 
elected at such meeting. Held, also, that a 
question as to the valid incorporation of trus
tees of a Roman Catholic separate school does 
not come within the purview of 41» Viet. c. 
40. s. «8 (O.l. R. S. O. 1887 e HH."». s. 07. 
which presupposes incorporation. Arthur 
Homan Catholic Separate School Trustee» v. 
Township of Arthur. HI O. R. tiO.

School Moneys--(1 rant—Assessment—.!/>- 
portionment. | Semble, that what a separate 
school, established under s. 10 of 13 & 14 
Viet. c. 48. is entitled to share in. is the sum 
apportioned by the chief superintendent out 
of the government grant, and the sum, at least 
equal in amount, raised by local assessment 
for the payment of teachers. Relie ville Ho
man Catholic School Trustees v. Ilellerille 
School Tru»tvc8, 111 U. C. R. 400.

---------  Mandamus.]—The court refused a
mandamus, on the application of the Roman 
Catholic school trustees of Belleville, to 
compel the school trustees of the town 
to pay over to them a certain sum 
claimed as their share of the common 
school fund : (It because it could not lie 
said to be clear and without question what 
sum the applicants were entitled to, or in 
what fund they had a right to share under 
the Act. H. Because the applicants, before 
coming to the court, should at least have been 
able to shew that they had submitted their 
complaint to the local or chief superintendent, 
and that lie had refused to entertain it: and 
qua*re. whether the decision of the chief sup
erintendent upon such a complaint would 
not be final. (.'It Because the application 
should not have been made on behalf of the 
trustees, but on that of the teacher of the 
separate school, as being the person entitled 
to the money. Ilellerille Homan Catholic 
School Trustees v. Ilellerille School Trus
tees. 10 V. C. It. 400.

Supporters Italy of Assessor--Assess
ment Roll—Court of Revision.]—Held, that
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if tin* assessor is satisfied with the prima 
facie evidence of the statements made by or 
on behalf of any ratepayer, that he is a Ro
man Catholic, pursuant to K. 8. O. 1887 c. 
22.‘>, s. l-i», s.-s. 2, and thereupon (asking 
and having no other information> places such 
person upon the assessment roll as a separate 
school supporter, this ratepayer, though he 
may not. by himself or bis agent, give notice 
in writing pursuant to K. S. t ». Is77 <. --'7, 
s. 40. may be entitled to exemption from tin- 
payment of rates for public school purposes, 
lie being in the case supposed assessed as a 
supporter of Roman Catholic separate 
schools. The court of revision has juris
diction. under R. S. U. 1887 e. 225, s. 120, 
s.-s. on application of the person assessed, 
or of any municipal elector (or ratepayer, as 
under R. S. U. 1887 c. 227. s. 48, s.-s. ,'î I, 
to hear and determine complaints, (at in re
gard to the religion of the person placed on 
the roll as Protestant or Roman Catholic, 
and (b) as to whether such person is or is 
not a supporter of public or separate schools 
within the meaning of the provisions of the 
law in that behalf, and (c), which appears to 
be involved in (bl, where such person has 
been placed in the wrong column of the assess
ment roll for the purposes of the school tax. 
It is competent for the court of revision to 
determine whether the name of any person 
wrongfully omitted from the proper column 
of the assessment roll should lie in erted 
therein, upon the complaint of the person 
himself, or of any elector or ratepayer. The 
assessor is not bound to accept the statements 
of, or made on behalf of. any ratepayer under 
R. S. O. 1887 c. 22?». s. 120. s.-s. 2. in case 
he is made aware, or ascertains before com
pleting his roll, that such ratepayer is not a 
Roman Catholic, or has not given the 
notice required by s. 40 of It. S. O. 1887 
c. 227. or is for any reason not entitled to 
exemption from public school rates. A rate
payer. not a Roman Catholic, being wrong
fully assessed as a Roman Catholic and sup
porter of separate schools, who through in
advertence or other cause does not appeal 
therefrom, is not estopped (nor are other rate
payers» from asserting, with reference to the 
assessment of the following or future 
years, that he is not a Roman Catholic. A 
ratepayer, being a Roman Catholic, and ap
pearing in the assessment roll ns such and ns 
a supporter of separate schools, who has not 
given the notice required by R. S. O. 1887 c. 
227, s. 40. is not (nor are other ratepayers) 
estopped from demanding, in the following or 
future yenr, that he should not he classified ns 
a supporter of separate schools with reference 
to the assessment of such year, although he 
has not given the notice of withdrawal men
tioned in R. S. O. 1887 c. 227. s. 47. In rc 
Roman Catholic Separate School», 18 O. R. 
600.

--------  Exemption. 1—A rate may he levied
to reimburse school trusteees for the costs of 
defending a groundless action against them. 
Where such charge was incurred before the 
establishment of a separate Roman Catholic 
school —Held, that the supporters of that 
school were not exempt from the rate. In rc 
Tiernan ami Toicnship of Nepean, 15 U. C. R.

--------  Exemption — Cleric—Correction of
Roll.]—A rate having been imposed to build 
a new school house in the town of Amherst- 
burg. certain persons who were Protestants 
signed a notice to the clerk, he himself being

one of them, that as subscribers to the Ro
man Catholic separate school they claimed to 
be exempted from all rates for common schools 
for 18(11 ; and the clerk, thereupon, in making 
up the collector's roll, omitted this rate oppo
site to their names: lb-ld. that the clerk, 
who had been notified Is-fore making up the 
roll that it would be illegal to exempt these 
persons, had done wrong, and might be pun
ished under C. S. U. C. <•. 55, ss. 171. 173; 
but that the court could not. in the following 
year, interfere by mandamus to compel him to 
correct the roll. In rc Ridsdulc and Brush, 
22 I . C. R. 122.

--------  La milord or Tenant—Action for
Tax—I’artii - imendment.] —The plaintiff, 
who was collector of the Roman Catholic 
separate school tax for the township of lxitley, 
having sued defendant therefor, the latter ad
mitted that he was a separate school sup
porter. but contended that he had leased his 
real estate to his son. who was a supporter of 
public schools, and who. ns between defendant 
and himself, was to pay all taxes, and had 
paid the public school tax : -Held, (1) that 
defendant was liable. (21 That the action 
should have been brought in the name of the 
trustees ns a corporation: and an amendment 
was allowed. Ilialg v. Carey, 13 C. L. J. 91.

SCIRE FACIAS AND REVIVOR.
I. Bonds to the Crown, 11304.

II. Judgments against Companies — Sci.
Fa. against Shareholders,
6305.

III. Repeal of Letters Patent. (1300.

IV. Revival of Judgments and of Actions
after Judgment,

1. Death of Parties after Judgment,
0307.

2. Executors—Sci. Fa. against. (1308.
3. Nécessita and Possibility of Revivgr—

Life of Judgment. 0308.»
4. Other Cases, 0310.

V. Revival of Pending Actions,
1. Assignment or Change of Interest,

0311.
2. Death of Parties,

fa» Of Defendant, 0312.
(b) Of (iarnishce, 0313.
(c) Of Plaintiff. 0313.
(d) Of Plaintiff's Lessor. G314.

VI. Revival of Pending Proceedings in
Equity. 0314.

I. Bonds to the Crown.
Co-suretlee —Relief inter sc—Judgment.] 

—A. and It. entered ns co-sureties into sepa
rate bonds to the Crown for C., as paymaster 
of militia. C. became a defaulter. The Crown 
proceeded by sci. fa. on each bond, and ob
tained a separate judgment against each 
surety. A. satisfied the judgment against him
self. R. moved to be allowed, on paying the 
judgment against himself in full, to stand in
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t he place of the Crown, and to have the bene- 
lit of the Crown process against his cosurety 
for a moiety of the judgment :—field, that the 
court would not thus relieve B. ; that they 
might have allowed him to proceed in the 
name of the Crown to enforce the judgment 
which had been obtained on sci. fa. against 
A. : hut this they could not now do, as it ap
peared the Crown had already enforced that 
judgment. The Queen v. Land, 3 U. C. R.

Relief of Surety N otice of Default.]— 
The court stayed proceedings on a sci. fa. on 
a bond to the Queen against a surety for the 
due performance of the duties of the post 
ollice by a deputy postmaster, where it apiiear- 
ed that win'll default was made by the deputy 
postmaster he was in good circumstances, and 
the deputy postmaster-general had taken se
curity from him for the amount of his de
fault. the surety having had no notice of the 
default until three years after it occurred, 
when the deputy postmaster had become in
solvent. In debts due to the Crown which 
would be cognizable in the exchequer in Eng
land. the court of Queen’s bench may give 
relief when it appears that “ in law. reason, 
or good conscience the debtor should not be 
charged.” The Queen v. Ilonter, 6 O. S. 551.

Remedy—Pont Office Act—Joint and Sev
eral Obligors.]—The defendant entered into 
a joint and several bond to the Queen, with 
I*, and S., for the faithful discharge of S. of 
tlie duties of deputy postmaster at (). On sci. 
fa. against defendant on the bond, he appear
ed, and, upon its being set out on oyer, de
murred to it, on the ground that a bond of 
this nature should, since the passing of the
i1 it Office Act, C. s. 0. c. 86, have been
proceeded on by suit in the name of the post
master-general. and not by sci. fa. or at the 
instance of the attorney-general :—Held, that, 
though the statute may authorize the post
master-general in such cases to sue in his of
ficial name, the words “ or otherwise.” con
tained therein, do not deprive the Crown of 
the right to sci. fa. on a bond taken expressly 
in the name of the Queen. Held, that the 
Crown may have sci fa. against one or against 
all of the joint and several obligors of a bond, 
but that the proceeding must lie against all 
or each one. The Queen v. McPherson. 15 C. 
V. IT.

II. Judgments against Companies—Sci.
Fa. against Siiakkholdeks.

Act of Incorporation—Action—Rent
ed il.]- 27 & 2N Viet. c. 23. s. 27, incorporat
ing the defendants, enacts that every share
holder. until his stock has been paid up, shall 
he liable to the creditors of the company to 
the amount unpaid thereon : *• but shall not he 
liable in an action therefor by any creditor ” 
until an execution against the company has 
been returned unsatisfied. &e. :—Held, that 
sci. fa. would lie by a judgment creditor of 
ihe company against a shareholder, though 
the general practice here is to proceed by ac
tion, for a sci. fa. is in fact an action. Gwat- 
kin V. Harrison, 36 U. C. It. 478.

Demurrer — Remedy—Practice.]—Where 
to a declaration against a shareholder of a 
joint stock company for the recovery against 
him, to the amount of bis unpaid stock, of
in unsatisfied judgment against the company,

he demurred on the ground that an action on 
the case, and not a sci. fa., was the proper 
remedy :—Held, that the point was one of 
practice, and not of pleading, and was not, 
therefore, ojien on demurrer. Page v. Austin, 
26 C. P. 110.

Fraud in Obtaining; Judgment. I -The
court refused to set aside a Judgment obtained
against a company for a valid claim, at the 
instance of a shareholder against whom a sci. 
fa. upon it had been issued, there being no 
proof of fraud or collusion between the plain
tiff and the company in the obtaining such 
judgment. English v. Rent Guarantee Co.,
7 I*. R. 108.

Winding-up Act—Effect of.]—There is 
nothing in the Winding-up Act, R. S. C. 
c. 129, which makes it a bar, either expressly 
or by implication, to an action of scire facias, 
brought by a creditor of the company without 
the leave of the court against a contributory. 
Difference between the Imperial Companies 
Act, 1862, and the Winding-up Act of Can
ada pointed out. Shaver v. Cotton, 27 O. R. 
181.

III. Repeal of Letters Patent.

Declaration—Particulars.]—The effect of 
C. S. C. c. 34, s. 20, s.-s. 2. enacting that the 
proceedings on a writ of sci. fa. to repeal a 
patent shall be “according to the law and 
practice of the court of Queen’s bench in Eng
land." is to introduce the Imperial Act 15 
& 16 Viet. c. 83 :—Held, therefore, that leave 
to deliver particulars of the breaches, which 
should have been delivered with the declara
tion, could only be granted as if the declara
tion were delivered de novo : and that, as the 
jury had been sworn, and this, therefore, could 
not In- done, a verdict was properly directed 
for defendant. The court, however, upon 
affidavit, allowed the plaintiff to deliver par
ticulars, on terms. The Queen v. Ilall. 27 U. 
C. R. 146.

Fiat—Attorney-General.]—A sej. fa. to set 
aside a patent was issued at the instance of 
a private relator, without the fiat of either the 
attorney-general for the Dominion or On
tario having been first obtained :—Held. (1) 
that a fiat was necessary. (2) That the at
torney-general for Ontario was the proper 
authority to grant it. The Queen v. Pattee. 5 
P. R. 292.

Right to—Mistake—Concealment—Quebec 
Lair—Crown Dues—Tender.]—A sale of land 
subject to the right of redemption, (vente à 
rf-nif-ré I transfers the title in the lands to the 
purchaser in the same manner as a simple con
tract of sale. Salvas v. Vassal, 27 S. C. R. 
68, followed. The locatee of certain Crown 
lands sold his rights therein to R.. reserving 
the right to redeem the same within nine 
years, and subsequently sold the same rights 
io M.. subject to the first deed. These deeds 
were both registered in their proper order in 
the registry office for the division and in the 
Crown lands office at Quebec. M. paid the 
balance of Crown dues remaining unpaid upon 
the land, and made an application for letters 
patent of grant thereof, in which no mention 
was made of the former sale by the original 
locatee. In an action by scire facias for the 
annulment of the letters patent granted to M. : 
—Held, that the failure to mention the vente
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à léniérf* in tho application for the letters 
patent wns a misrepresentation ami conceal
ment which entitled the Crown to have the 
grant declared void and the letters tintent an
nulled as having been issued by mistake and 
in ignorance of a material fact, notwithstand
ing the registration of the first deed in the 
Crown land office. Fonseca v. Attorney-!Jen- 
erul for Canada. 17 S. C. It. til-, referred to. 
Held, further, that it is not necessary that 
sm h an action should be preceded or accom
panied by tender or deposit of the dues paid 
to the Crown in order to obtain the issue of 
the letters patent. The Queen v. Montminy. 
211 S. C. H. 4X4.

—----- Ifi peal of Fi rry License—(Iront of
Eights I ii hr fir i mi iritli.] - Sis* It rig ha in v. 
'l'in Qui en, ti Ex. C. It. 114. 30 S. C. It. 020.

Trial Itight to Hegin.]- -Vnder the gen
eral order of the exchequer court of Canada, 
bearing date I he .1th December. 1X1)2. and tin- 
provisions of s. 41 of 1.1 iV It! Viet. c. S3 
(Imp. i. the defendant in an action of spire 
facias to repeal a patent for invention is en
titled to begin ami give evidence in support 
of his patent, and. if the plaintiff produces 
evidence to impeach the same, the defendant 
is entitled to replv. Tin Queen v. La Force. 
4 Ex. C. 11. II.

IV. Revival ok Jvih.mknts and of Actions 
after Judgment.

1. lhath of Partie» after Judgment.

Defendant Execution.]—The death of a 
defendant, after the placing of an execution 
in the sheriff’s hands, does not make it neces
sary to revive the judgment against his execu
tors and administrators, to make valid the 
seizure, under the writ, of goods which were 
owned by defendant at the time of his death. 
Turner v. Patterson, l.’l C. IV 412.

Plaintiff -Appeal.] The court will not 
allow the revival of a judgment by an admin
istrator pending an ap|ienl to the court of the 
governor in council or the King and privy 
council, although it be suggested and proved 
by affidavit that the administrator has been 
informed and believes the plaintiff in the court 
below, in whose favour the judgment was 
given, died after the judgment and before the 
allowance of appeal. II'ash hum v. PomII. 2 
O. S. 403.

------ — Motion to Set aside Execution—/r-
regularity.]— After judgment pronounced by 
the court upon default of defence the plaintiff 
died, and the defendant, desiring to have tin- 
judgment set aside and Is* let in to defend, 
issued a principe order under rule (522 reviving 
the action in the name of the executor of the 
plaintiff’s will. I'pon motion to set this order 
aside Held, that rule <122 should be read as 
applicable to a case in which linn I judgment 
has been entered : and. as it was necessary 
that the defendant should he allowed to carry 
on the proceedings, the order should be sus
tained. A ru i son v. Smith. 40 Ch. D. 507. dis
tinguished. Curtis v. Sheffield. 20 Ch. 1>. 30X. 
and Twyeross v. Grant. 4 C. 1\ I). 40, fol
lowed. After the death of the plaintiff, and 
before the order of revivor, the solicitor who 
had acted for her issued a writ of hub. fac. 
posa, upon the judgment without the leave re
quired by rule 880 :—Held, that the writ was 
irregular ; and it was competent for the party

affected by it to apply to set it aside without 
first reviving the action. CliinnInm v. Kit
chen. Ill 1*. It. 210. Affirmed. 17 l1. It. 3.

See Murray v. Warlele, 10 1*. It. 28X. gout 
V. 1.

2. Executor»—Sci. Fa. against.
Form of Sci. Fa. Paument—Judgment.]
Sci. fa. on a judgment alleged to have been 

recovered against defendant, executrix, &c., 
(not as executrix l for £210. I’lea. payment. 
Defendant proved payment to about £13o. An 
account was produced by the plaintiff, shewing 
due at testator's death £7d 7s. 4<l. This was 
carried forward, and the account continued 
for some time against defendant, leaving a 
balance due altogether of £1011 12s. Id. De
fendant contended that, as the payments 
proved exceeded the amount due by testator 
at his death, she was entitled to a verdict:— 
Held, that the statement in the sci. fa. did not 
amount to an allegation that defendant was 
sued in her representative character, the word 
executrix being mere description; and that the 
plaintiff was therefore entitled to a verdict on 
the issue, only half the amount of the judg
ment having been proved to he paid. Semble, 
that on such Issue the plaintiff should have 
taken a verdict merely that the judgment was 
unsatisfied, not for any specific sum; and that 
a verdict so taken would not prevent defend
ant from obtaining relief if the execution on 
the judgment should he indorsed for more 
than the sum due. Caugliill v. Teal, 12 V. C.
R. 610.

Judgment of Assets Quando Lands.] 
—A sci. fa. upon a judgment of assets quando 
acciderint must not pray execution of assets 
generally, but only of such assets as have 
come to the executor's or administrator's 
hands since the recovery of the judgment. A 
sci. fa. on a judgment against defendant as 
executrix under the will of < '.. deceased, al
leged that lands as well as goods and chattels 
had come to the defendant's hands as such ex
ecutrix to be administered, anil prayed execu
tion thereon :—Held, that the lands of which 
the testator died seised did not liecome assets 
in the hands of the executrix to Is* adminis
tered : and, there being no evidence of any 
goods and chattels having so come to the de
fendant's hands as such executrix, a verdict 
was entered for the defendant. The court in
timated that the plaintiffs could obtain execu
tion against the lands in the ordinary way. 
Consolidât!d Hank of Canada v. Cameron. 21) 
V. 1\ 71.

3. Xcecssity and Possibility of Revivor—Life 
of Judgment.

Lapse of One Year—Execution.]—The 
court refused to set aside upon motion a ca. 
sa. issued upon a judgment more than a year 
old without sci. fa. to revive it. The ca. sa. 
wns clearly irregular, yet not void, but void
able. and the proper remedy would seem to be 
a writ of error. MeXally v. Stephens, Tav. 
2(53.

It is irregular to issue a ca. sn. upon a judg
ment more than a year old. even though a fi. 
fa. has been issued within the year, but not 
returned, without a sci. fa. Setrell v. Thomp
son. E. T. 3 Viet. ; Wilson v. Jamieson, ti O. 
8. 4X1.
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Upon the old law (before 29 Viet. c. 57. s. I 
101, ii was sufficient to issue u writ of exeeu- | 
lion within a year from the entry of juilg- ! 
nient, and it was unnecessary to return and i 
tile it within that time. Hall v. Itoulton, 9 j 
!.. J. 213.

Lapse of Six Years — Execution.]—A 
writ of execution may be sued out at any 
time within six years from judgment without ! 
a revivor, and if during the six years it is j 
sued out. returned, and tiled, the same conse
quences follow ns if. under the old practice. | 
a writ bail been sued out within a year and 
a day and returned and filed—that is. such 
writ will support a subsequent writ issued 
after that period without a sci. fa. or revivor.
■I ni kins v. Kerby, 2 C. L. J. 164.

Where the writ was issued within one year 
after entry of judgment, an alias writ issued 
more than six years thereafter, is regular with
out reviving the judgment. Johnson v. Me- \ 
Kmi,n. 3 P. It. 229.

Lapse of Ten Years—Lien on Land.]— j 
A writ of revivor or suggestion entered upon ; 
the roll is a “proceeding.” and a judgment is j 
in lie considered as “charged upon or payable 
mil of land" within 3N Viet. <•. Hi, s. 11 (O.), ' 
so that it cannot he revived by writ or sug- j 
gestion after ten years. In this case the de- ! 
fendant did not set up the limitation upon 
hearing of the rule to revive, and relief was 
on this ground refused to him. Casper v. 
hineliiv. 41 V. C. It. 599.

Held, reversing the judgment in 28 C. P. 
506, that s. 11 of 88 Viet. c. hi (O.) does 
not apply to judgments, and an action may 
still be brought thereon within twenty years 
under O. S. V. C. c. 78. s. 7. Boiee v. 
07,011 MC. 3 A. It. 167.

The plaintiff recovered judgment against 
the defendants on the 3rd November. 18(53, and 
the Iasi execution Issued thereon was returned 
in September, 1805. More than twenty years 
afterwards the plaintiff moved for leave to 
issue execution against the surviving defend
ant. but no evidence was given of any part 
payment on account of the judgment or ack
nowledgment of liability thereon within that I 
period : Held, that, If the motion was neces
sary. it had been rightly refused. Quaere, | 
whether it was necessary to obtain leave to i 
issue execution upon or to revive the judg- 1 
nient, execution having been in fact issued 
and returned within six years from its re- ! 
«-iivory. Allan v. McTavish, 2 A. It. 278, and 
Boiee v. O'Lonne, 3 A. It. 167. commented on. i 
Me.Uahon v. Spencer, 13 A. R. 430.

Judgment was recovered in 1856. On the 
23rd ( October, 18(59. an order was made by a j 
Judge in chambers to revive by entering a 
suggestion on the roll under the C. L. P. Act. 1 
;iml the suggestion was entered on the 22nd 
January. 1876. hut no execution issued after : 
that date. On the (5th December. 1884. an 
order was made under rule 35(5. O. J. Act. for I 
leave to the plaintiff to issue execution :— I 
Held, that the entry of a suggestion under the 

!.. I*. Act was a judgment of the court and 
-.i\ e a new starting point for the Statute of 
Limitations to run from, and that the period 
of limitation in the case of judgments in per
sonal actions is twenty years under II. S. O. 
1*77 c. (51. and not ten years under It. S. O. 
1*77 c. 128, which relates to judgments as

liens on land. Allan v. McTavish, 2 A. It. 
278. and Boiee v. O'Lonne, 3 A. 15. 167, com
mented on and followed. McCullough v. 
Sykes, 11 P. It. 337.

See Mian v. McTavish. 2 A. It. 278: Chard 
v. Hue, 18 O. It. 371; Allison v. Breen, 19 P. 
R. 119. 143.

4. Other Cases.

Assignee. |—Since the passing of 35 Viet, 
c. 12. s. 1 (O.l (R. S. (). 1877 c. 116) the 
assignee of a judgment is entitled to revive 
the same in his own name by entering a sug
gestion on the roll. Philips v. Fox, 8 P. It. 
51.

Decree for Sale of Land — Registered 
Judgment.]—Where under a decree for sale 
founded on a registered judgment certain 
lands were sold, and several years afterwards 
other lands affected by the judgment having 
been discovered, were ordered to be sold :— 
Held, that it was not necessary under such 
circumstances to revive the suit. Dickey v. 
Heron, 2 Ch. Ch. 490.

Heir—Sri. Fa. against.]—A sci. fa. will 
not issue against an heir under 5 (Jeo. II., al
though an execution may have issued against 
the goods and chattels in the hands of the ad
ministrator and been returned nulla bona. 
Paterson v. McKay, Tay. 43.

--------  Judgment against—Sale—Title.] —
A judgment on sci. fa. against B., the heir of 
the deceased owner of the land, and a fi. fa. 
thereon, awarding the sale of lands of which 
the deceased was seised on a siiecified day, pre
vious to which he had died, will not sustain a 
purchase and a sheriff's deed under such judg
ment. and the fi. fa. gives no title. \'arcy v. 
Muirlicad, Dra. 486.

Husband and Wife—Judgment against 
Woman before Marriage—Procedure. |—The 
plaintiff proceeded by writ of revivor to obtain 
execution against husband and wife on a judg
ment recovered against the latter before mar
riage. The declaration set out the writ, in 
which the judgment was stated, and prayed 
execution against hotli defendants upon it; 
and defendants demurred, on the ground that 
no legal right of action was shewn against 
them, and that the proceeding by writ of re
vivor was not applicable :—Held, that under 
the C. L. I*. Act, s. 143. the proceeding was 
iroper, and that the right of action need not 
>e shewn, hut only a right primA facie to have 

execution on the judgment. Section 18 of C. 
S. V. C. c. 73 applies only to cases where 
judgment has not lieen obtained against the
woman before marriage. Aylestcorth v. Pat
terson. 21 r. C. R. 269.

Joint Judgment — Proceeding oh.]—In an 
action against the executors of W. on a judg
ment obtained against F. as sheriff, and A. 
anil W. ns sureties for the sheriff :—Held, that 
the judgment obtained against two or more 
was joint : that a judgment recovered against 
two or more defendants does not render them 
joint contractors within C. S. V. 0. c. 78. s. 
(5: and that the action could not be main
tained against the sureties ns survivors, the 
plaintiff's remedy being by revivor or sugges
tion under (’. S. V. r. 22. s. 312. (lil- 
christ v. Weller, 14 C. P. 404.
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Writ of Revivor */ w gul ar ity.]—-Whore 
a writ of revivor did not comply with the f\ L. 
P. Ad, 185(5, s. 205, in stating h.v way of re
cital the reason why the writ had Itecomo 
necessary, the writ was set aside. (lallusia v. 
Butler, !.. J. i"s.

V. Revival of Pending Actions.

1. Assign incut or Change of Interest.

Assignment of Cause of Action.] -An
order of revivor was obtained in i hi- cause on 
tile ground that the sole plaintiff had assigned 
all his interest. &o„ to one Close. The plain
tiff applied to the* court by petition to set aside 
the order, disputing the assignment on the al
legation of which the order was obtained. 
The order of revivor was discharged with 
costs. Fisken v. hire. 8 P. R. 147.

Ejectment—Conveyance Pendente Lite— 
Lapst of Tint lgreement <•! Solicitors. I
In 18(57 an action of ejectment was brought 
by L.. and notice of trial given and the ease 
entered for trial for 15th October following. 
The trial was postponed, and on 21st October 
L. conveyed the lands to I. On 8th January, 
1871. !.. died, and on 14th May, 188(5, I. con- j 
veyetl to the plaintiff. In February, 18112, an j 
ex parte order under rule (520 was obtained 
by the plaintiff from the local registrar, roviv- j 
Ing the action in the plaintiff's name. It ap
peared that in January. 1872. the then plain
tiff's solicitors had notified the defendant's 
solicitors of the plaintiff’s intention of roviv- j 
ing the action, and they gave notice of trial j 
for the ensuing assizes, whereupon it was 
agreed between the solicitors that on the then 
plaintiff's solicitors refraining from reviving 
and proceeding to trial, the defendant’s soliei- ! 
tors would abide by the result of another 
named suit, and if that result should be in 1 
favour of the plaintiff, an order of revivor ' 
might then issue and judgment be entered for 
the plaintiff: Held, that the original action 
was governed by (.'. S. U. C. c. 27, s. _22, and 
terminated on the 21st October, 18(57, when 
the plaintiff conveyed to I.: that after such a 
lapse of time, the plaintiff’s rights being 
barred by the Statute of Limitations, no order 
of revivor should have issued : and that the 
court would give no effect to the agreement 
made by the solicitor, for to do so would be 
an injustice to the client :—Held, by the court 
of appeal, affirming the judgment discharging 
the order of revivor, that (he action was gov
erned by C. S. U. C. c. 27, and that it came 
to an end as soon ns the conveyance to the 
present plaintiff's predecessor in title was 
made, except perhaps as to costs, for which 
the original plaintiff might probably have pro
ceeded. Lnnesurier v. Macaulay, 22 O. R. 
51(5. 20 A. It. 421.

---------Conveyance Pendente Lite,']—Rules
383. 384. and 385. Ontario Judicature Act, 
1881, which relate to the transmission of in
terest pendente file, and iierinit the continu
ance of an action by or against the person to 
or upon whom the estate or title has come or 
devolved, are applicable to an action of eject
ment begun before the Act. when the convey
ance of the land by the original plaintiff did 
not take place until after its passing. Irvine 
v. Macaulay. 1(5 V. R. 181.

Promissory Note — Transfer Pendente 
Lite — Substituting Plaintiff — Stay of Pro

ceedings.] — It may, in rare cases, such as 
Chambers v. Kitchen, l«i I'. It. 2V.I. be 
*• necessary and desirable” under rule 3ÎM5 
to add or substitute a perspn as plaintiff, 
without the consent required by rule 2*H5 t 31. 
upon the application of the opposite party ; 
but where it becomes necessary to substitute 
a person as plaintiff without his consent, to 
prevent injustice, lie should not lie exposed, 
without some further action on his part or 
adoption by him of the position into which he 
is forced, to any liability for damages or costs. 
Vnder the circumstances of this case, the fact 
that F. had become, pendente lite, the trans
feree of the promissory note sued on, did not 
entitle the defendants to an order substituting 
him as plaintiff and making him liable for the 
costs of the action. Hut the original plaintiff 
could not be allowed to prosecute the action 
further, because he had no longer any interest 
in it, and F. could not be allowed to do so 
because he had not caused himself to be sub
stituted as a plaintiff, nor obtained leave to 
proceed in his own name upon the judgment 
pronounced in favour of the plaintiff, which 
had not been entered, but from which the 
defendants sought to appeal : and all further 
proceedings in the action should, therefore, be 
staved, but without costs. Murray v. lVur- 
tele. IP V. R. 288.

See Merchants Hank v. Monteith. 10 P. R. 
407.

2. Death of Parties.
(a) Of Defendant.

Carrier- Survival of Cause of Action.] — 
Plaintiff sued defendant, owner of a steamer 
carrying passengers for hire, charging that 
plaintiff was received by defendant as a pas
senger from T. to N.. for safe carriage, for 
reward, but defendant did not safely carry 
plaintiff, who was in consequence seriously in
jured, &c. There was a second count charg
ing it to have been defendant’s duty to stop 
at the wharf at N., and to provide safe and 
proper gangways, but that defendant refused 
to stop to enable plaintiff to land in safety, 
and neglected to provide a safe gangway or 
other means and a reasonable opportunity for 
plaintiff to land, in consequence of which 
plaintiff, in landing at said wharf, was thrown 
down and injured. &c. After the commence
ment of the action defendant died, and plain
tiff entered a suggestion on the record:— 
Held, that the action died with defendant, and 
could not be revived against his executor. 
Cameron v. Milloy, 22 C. P. 331.

Continuation against Executor «le
son Tort."]—An action commenced against 
an intestate may, under the C. L. P. Act, s. 
134. be revived and continued against his 
executors de son tort. This question cannot 
be raised under a plea of ne nuques executor. 
Keena v. O'Hara, lfi C. P. 435.

Dower —Devisa—Procedure.1—A plaintiff 
in an action for dower recovered judgment, 
but before the execution of the writ of assign
ment of dower, and after its issue, the tenant 
of the freehold died, having devised the land 
in question to the present defendant :—Held, 
that the plaintiff must proceed against the de
visee by scire facias, and not by suggestion or 
revivor. Davis v. Dennison, 8 P. R. 7.

Order of Revivor Xoticc of Trial.]—■ 
The original defendant dying pendente lite, the
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plaintiffs issued an order of revivor on the 
22nd April, and served it on the defendants by 
order on the same day, and along with it a 
notice of trial for tbe 5th May, at Cornwall. 
The defendant moved to set aside tbe notice of 
trial as irregular:—Held, that the order of re- 
vivor was in force from its service, and as it 
would be confirmed by the lapse of twelve 
days upon tbe 4th May, the notice of trial for 
the 5th May was regular. New York Piano 
Co. v. Stevenson, 10 P. It. 270.

See lions v. Pomeroy, 2S Gr. 435 ; Lin ce v. 
Faircloth. 11 C. L. T. Occ. N. 4!).

(b) Of Garnishee.

Execution.] — There is no power in the 
court or a Judge to order or permit a sugges
tion to be entered of the death of a garnishee, 
so as to legalize execution against his execu
tors or administrators. Ward v. lance, 3 P.
It. 323.

(c) Of Plaintiff.
Between Award and Judgment.) —

When a plaintiff, in whose favour an award 
is, dies after the award, but liefore judgment, 
the suit does not abate, but judgment may lie 
entered under 17 Oar. II. c. 8. No execution, 
however, can issue in the name of the plain- 
till's executor without reviving the judgment. 
Proctor v. Jarvis, 15 U. C. It. 187.

Between Verdict and Judgment—As-
sign went of Verdict — Assignee — Tort—Ap
peal.]—In an action for malicious prosecution 
the jury found a general verdict for the plain
tiff with damages. The defendant moved to 
set. aside the verdict, &c.. and his motion be
ing dismissed, gave security for the purpose 
of an appeal, after which the plaintiff assigned 
“ the verdict or judgment ” to his daughter, 
and died about three months later. No judg
ment bad been entered, nor was there any 
order or direction of the Judge for the entry 
of judgment. By an ex parte order, made on 
the application of the next friend of the plain
tiff's daughter, after his death, the assignment 
to her was recited, and it was ordered that 
the action should stand revived in her name:

Held, that the action could not he revived 
or continued by or against the daughter, she 
not being the assignee of a judgment, and the 
cause of action not being one capable of being 
assigned to her so ns to sue for it in her own 
name ; and the defendant's appeal could not 
be heard in the absence of the legal personal 
representative of the plaintiff. Semble, the 
assignee of a judgment debt may obtain an 
order to enter a suggestion reviving the action 
for the purpose of issuing execution in his 
own name. Philips v. Fox, 8 P. It. 51. re- 
f-rred to. Where a verdict only is taken at 
ihe trial, and the Judge does not pronounce 
judgment or direct findings of fact to be en- 
"■red. n motion for judgment is necessary. 
Wellbanks v. Conger, 12 P. It. 354, referred 
to. Shir v. Assclstine, 15 P. R. 211.

Practice — Delay in Prosecution of Ac
tion.\—A statute passed in 1889 gave persons 
ii iking certain claims a right to bring an ac
tion within a year. The plaintiffs brought

uch an action within the year, hut did not 
proceed with it. and no proceeding was taken 
by either party, after the delivery of fhe de-

J fence in June, 1890, until, one of the plaintiffs 
i having died in January. 1895, the action was 

revived in February, 1890, by a principe order.
1 In the meantime changes had taken place in 
I the interests of the parties:—Held, that the 

order should not he interfered with. The old 
j practice had been superseded, and the defend

ants. not having moved to dismiss, were not 
' entitled to complain of the action being re- 
| vived. Ardaph v. County of York. 17 P. It. 

184.
! ---------Sugpestion—Motion.]—Leave to en-
! ter a suggestion of the death of plaintiff and 
i proceed under s. 210 of the C. L. P. Act, 1850, 

will be granted upon an ex parte application, 
upon an affidavit shewing the nature and state 

j of the action, and that the party applying is 
plaintiff's legal representative. Iletschmullcr 
v. L'bcrhorst, 3 L. J. 48.

Survival of Cause of Action — Cove
nant.]—S. P. brought an action for damages 
sustained and to lie sustained by reason of 
breaches of covenants for title in a con
veyance of certain lands to him, and 
before the trial died intestate, where- 

I upon his administratrix took out an order of 
j revivor, which order was now sought to be set 
| aside on the ground that the right of action 
I did not survive to her:—Held, that for dam

ages which accrued during the lifetime of S.
| P„ his administratrix was entitled to sue;

but that this was not so as to damages 
I which might have accrued since his death,
| for which, semble, the heir, or devisee, might 
; bring an action. In the case of such cove- 
! liants running with the land, where only a 
; formal breach takes place in the life of the 

ancestor, the remedy for damages accruing 
after his death passes to the heir or devisee; 
but where not only the breach took place, but 
damages accrued in the lifetime of the ances
tor, the remedy for these damages passes to 
the personal representative. Platt v. Grand 
Trunk It. IV. Co.. 11 O. R. 210 

See White v. Parker, 10 8. C. R. 099.
! --------- Tort—Appeal.]—An action for in

jury to the person now survives to the execu- 
' tor of the plaintiff, who can. in case of his 
i death pendente lite. on entering a suggestion 
| of the death and obtaining an order of re- 
| vivor, continue the action. .l/«»on v. Town 

of Peterborough, 20 A. R. 083.

fd) Of Plaintiff's Lessor.
Ejectment.]—In ejectment under the old 

form, where the lessor of the plaintiff died be
fore the trial:—Held, that no sci. fa. was 
necessary, but that judgment might be entered, 
and a writ of possession obtained. Doc d. 
Hay v. Hunt, 12 U. C. R. 025.

VI. Revival of Pending Proceedings in 

(Sec also ante V.)
Acquisition of Interest -Application to 

Amend.]- An application to amend after de
cree, under order 438. by adding a party in
terested in the equity of redemption, need not 
he on petition, but is projierly made on mo
tion. Where such a motion was opposed on
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tin* wound of irregularity, ns not being by j 
petition, the costs of opposing it were refused. 
Harrison v. Urier, 2 Ch. Ch. 440.

Acquisition of Interest before Suit.]
—Persons who acquired an Interest in the 
subject of the suit before the suit was com
menced, cannot be made parties by an order 
of revivor. McKenzie v. McDonncl, 15 Ur. 
4412.

Assignment. | An order of revivor is the 
appropriate proceeding in all cases of as
signment jiendente life. Matthews v. Meurs, 
21 Ur. Oft.

Where an order to revive is obtained to add I 
a party who is an assignee of the defendant, 
it is not necessary to describe him in the order 
ns assignee. Brightnn v. Smith, 2 Ch. Ch.

Death—Amendment.]—When any of the 
parties to a suit dies, and it is necessary to 
bring the representatives of such deceased 
party before the court, an order to amend the 
hill for that purpose will be granted. Smith 
v. Meredith, 2 Ur. 001.

Death of Defendant—Amendment—.Vo | 
tier i>i \lotion.]—When a defendant died, and | 
the plaintiff desired to amend by way of re- : 
vivor, pursuant to s. 1.1 of the 0th general I 
order, the court intimated that the proper 
mode of proceeding was to serve notice of 
motion to amend upon the person intended to 
he brought before the court by the amendment. 
(Jooderc v. Manners, 4 Ur. 101.

-------- Amendment — Infants—Guardian.1
—When it becomes necessary to revive by way 
of amendment against infant defendants, the 
proper course is to amend simply in the first 
instance by making the infants parties. After j 
that has been done, if the infants fail to have 
a guardian appointed, the plaintiff may apply 
under order 11$ to have a solicitor appointed 
guardian, and in either case the plaintiff will I 
lie in a position to move that the suit do stand I 
revived. Kirkpatrick v. Fouquettc, 4 Ur. 540.

--------  Before Service of Bill.]—If a sole I
defendant die before the hill is served upon I 
him. there is no suit in court : the plaintiff, | 
therefore, cannot revive, and if he take out an 
order to revive under such circumstances, it 
will Is- discharged with costs. Watson v. 
Ham. 1 Ch. Ch. 205.

--------  Decree—Confirmation.]—A decree
having been obtained after the decease of the 
original defendant, and before revivor, leave 
was obtained to serve an order of revivor by 
publication : and leave was afterwards ob
tained to serve by publication a notice of mo
tion to confirm the decree or substitute a new ! 
decree. McTaggart v. Merrill, 7 P. It. 405.

--------  Demurrer—Amendment—Notice.]— |
A plaintiff submitted to a demurrer and ob
tained an order to amend, by which he was re- , 
quired to make the amendments within four- | 
teen days. This lie failed to do. but took out ; 
ex parte and served an order of revivor, the I 
demurring defendant having died after the 
expiration of the fourteen days:—Held, that 
by his failure to amend within the time lim
ited. the plaintiff’s right to amend was gone 
unless by a special application he obtained | 
nn order enlarging the time. Held, also, that 1

the plaintiff was not warranted without no
tice to the defendant in taking any further 
steps in the cause before making the amend
ments for which in the first place the bill was 
preserved, and he could not, therefore, issue an 
ex parte order of revivor. Carr v. Moffat, ft 
C. L. J. 52.

--------  Infants—Defence.]—Where infants
have been made parties by revivor, they can
not set up a defence which their ancestor had 
not set up, except when such ancestor has 
been prevented by fraud or mistake from 
pleading such defence: and all the more par
ticularly where the deceased defendant has 
been guilty of gross Inches. Burke v. Pane, 
2 Ch. Ch. 103.

-------- Joint Executor—Abatement.]—Dur
ing the progress of an administration suit, and 
after the master had made his report charging 
the executors jointly with receipt of assets of 
the estate, one of them died, and the plaintiff 
by way of revivor made his personal repre
sentative a party. A motion to discharge the 
order of revivor on the ground that no abate
ment hud taken place, was refused with costs. 
Cloustcn v. McLean, 14 Gr. 261.

--------  Joint Executor—Motion to Compel
Heritor.]—Bill against two executors and 
others. One of the executors died. A motion 
by the surviving defendants, including the co- 
executrix of the deceased defendants, to com
pel plaintiff to revive, or in default dismissal, 
was refused :—Held, that the proper parties 
to move weiv the representatives of deceased 
defendant, and that the surviving defendants 
might move to dismiss for want of prosecution 
in the usual way. Watson v. Watson, 6 P. It. 
229.

----- -— Widow—Motion to Discharge Order
of Herit or.]—Where, after a defendant's lands 
were seized under a writ of sequestration, the 
defendant died intestate, it was held that his 
widow was not a proiier party to the order to 
revive. A motion to discharge an order to 
revive cannot, without leave of the court, he 
made after fourteen days from the service of 
the order : and mere service of notice within 
the fourteen days is not a sufficient compliance 
with (J. (>. 33ft. The notice of motion in such 
a case need not set forth the previous pro
ceedings. Harris v. Mepers, 16 Gr. 117.

Death of Plaintiff -Decree—Alimon//.] 
—After a decree, which had the effect of cre
ating an interest in the lands of the defen
dant in favour of the plaintiff as also of their 
infant children, had been pronounced in an 
alimony suit, the plaintiff died, whereupon 
the suit was revived in the name of the in
fants. and subsequently the defendant died:— 
Held, under these circumstances, that the 
executor of defendant had no right to ob
ject to the solicitor of the plaintiff reviving 
in his own name against the estate of defen
dant. making the infants defendants instead 
of plaintiffs, in order to recover his costs. 
El vert v. Elvert, 20 Gr. 448.

■-------- Decree — Infants — Guardian.] —
Where the plaintiff in a redemption suit died 
before the decree pronounced had been drawn 
up, leaving infants his real representatives:— 
Held, that before an application to revive 
could lie made, the decree must be drawn up. 
and a guardian ad litem appointed. Beamish 
v. Pomeroy. 1 Ch. Ch. 32.
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Improper Order of Revivor—Delay in 
il or iny against. J—The defendants, though 
aware that A. had no interest in the matters 
in question, made him a party plaintiff, by 
order of revivor obtained on praecipe. A. 
was then and for some time afterwards un
der the belief that he had been made a party 
properly: and even after he found out that lie 
had been made a party improperly, lie did not 
petition to have the order of revivor set aside 
as against him, till he found that he was pre
judiced by it. The court granted the appli
cation, on his paying the costs of the petition 
and any costs incurred by his having been 
made a party. Smith v. Gunn, 2 Ch. Ch. 230.

Insolvency of Defendant — Auignee— 
Service.]—Where a defendant becomes insol
vent after the service of the bill upon him. 
but before the time for answering expires, and 
the suit is thereupon revived against the as
signee. it is necessary to serve the assignee 
with the bill as well ns with the order to re- ! 
vive, or an order pro confesso cannot be ob
tained. Smith v. Lines, 1 Ch. Ch. 308.

Motion to Discharge Order of Re
vivor. |—An application to set aside an order 
to revive for irregularity is properly intituled 
in the abated suit, but if it be made upon any 
other ground the style of the cause as revived 
should be used. An application to set aside 
an order of revivor should be made to the 
court and not in chambers. Nicholson v. Pei le. j 
2 Beav. 497, not followed. Carr v. Moffat, 9 1 
<\ L. J. 52.

Motion before a Judge to set aside an order 
to revive was held to be too late after four
teen days. But under the circumstances the 
court granted an enlargement of the time. 
Mel troy v. Uatcke, 3 Ch. Ch. <10.

-S'ce Grasett v. Carter, 6 O. R. 584.

Sec Patent fob Invention, IX.

SCRUTINY.
Sec Parliament, I. 8.

SEAWORTHINESS.
Sec Insurance, VI. 3.

SEAL.
See Company, V. 3 (b)—Deed. V. 4—Estop

pel. I. — Municipal Corporations, 
VIII. 8. IX. 1—Principal and Agent.

SEAL FISHERIES.
See Fisheries, II.—Ship, VII. 1.

SEARCH WARRANT.
Direction and Execution.]—Held, that 

the direction of a search warrant to the con- 
Vol. III. D—199—50

stable of Thorold, not naming him, to execute 
the warrant in the township of Louth, was 
good. Jones v. Ross, 3 U. C. It. 328.

Malicious Issue of—Action for.]—See 
Lucy v. Smith. N V. C. It. 518; McXcllis v. 
Gartshore, 2 C. P. 404.

An action for malicious prosecution will 
lie for issuing a search warrant without rea
sonable and probable cause. Young v. A ichol, 
U O. R. 347.

See Hoover v. Craig, 12 A. It. 72.
See Intoxicating Liquors, II. 3 (c)— 

Justice of the Peace.

SECONDARY EVIDENCE.
See Evidence, I. 8.

SECRECY IN VOTING.
See Parliament, I. 13 (e).

SECURITY FOR COSTS.
See Appeal. IX. 6—Costs, VII.—Defama

tion, XIII.—Ejectment. VI. 4 (c)— 
Interpleader. II. 3 (c»— Justice of 
the Peace. III.—Penalties and Penal 
Actions, II. 1 (e).

SEDUCTION.
[See R. S. O. 1897 c. 09.1

I. Action for,
1. Costs, 0318.
2. Damages, 0319.
3. Evidence, <1319.
4. Xcic Trial, <1322.
5. Persons Entitled to Sue and Right of

(a) Masters, <1324.
(bl Parents, 0324.
(cl Persons in Loco Parentis. 0327. 
(dl Plaintiff's Deuth — Continuation 

of Action, 0328.
0. Pleading,

(a) Declaration — Accessary Aver
ments, «1329.

(bl Pleas. 0330.
7. Other Cases, 0331.

II. Miscellaneous Cases ,0332.

I. Action fob.

1. Costs.

Demurrer — Small Verdict.]— A declara
tion contained one count for seduction of
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plaintiff's daughter, and another for neces
saries supplied for the child. Hea. not guilty 
to first count : demurrer to second. The issue 
in fail was lirst tried and verdict for the 
plaintiff for fis. .Judgment was afterwards 
given for plaintiff on the demurrer, whereupon 
the plaintiff" remitted on the roll all damages, 
without excepting costs, under the second 
count, and signed judgment for the fis. and 
full costs taxed. On a summons for revi
sion : -Held, i hat the plaintiff was entitled 
to the costs of demurrer to the second count, 
although it would have been more correct to 
have excepted the costs in the remittitur. 
An action of seduction may. under some cir
cumstances. be brought "to try a right,” or 
the grievance complained of may be " wilful 
and malicious and therefore, on a verdict 
under $8, without a certificate, the plaintiff 
was held not entitled, under the C. L. I'. Act, 
s. .'521. to any costs whatever ; but. as the 
statute is con lined to a verdict or assessment, 
he was entitled to full costs of demurrer. 
Townsend v. Sterling. 4 P. It. 12fi.

Successful Party Deprived of Costs-
0'ood (,'(11180.]- In an action for seduction it 
appeared that the wrong complained of was 
partly attributable to the culpable conduct 
of the girl's parents, and the jury gave a ver
dict for the defendant, but declared that they 
desired him not to get the costs, whereupon 
judgment was directed to be entered for him 
without costs : Held, that good cause was 
shewn why costs should not he given to the 
defendant within rule -128. which declares 
that where an action is tried by a jury the 
costs shall follow the event, unless upon appli
cation made at the trial, for good cause shewn, 
the Judge or court shall otherwise order. 
Warn ale y v. Mitchell, 6 O. B. 427.

2. Damages.

Assessment of. by Judge without 
Jury. | 8ee ldair v. Wade, it O. R. 16.

Srr l‘aim hi/ v. ,l/e< ’leury, 12 O. H. 102, //out 
3; Lincc v. Puirelotli, 11 V. L. T. ücc. N.

3. Evidence.

Admissions of Defendant — Death of 
Plaintiff's Daughter.]—In an action of seduc
tion the only evidence was that of the plain
tiff. the father of the seduced girl, and the de
fendant. the girl having died shortly after the 
birth of the child. The plaintiff stated that 
the defendant had admitted that he had 
seduced the girl, and asked what the case 
could he settled for. The defendant denied 
that lie was the father of the child, or that 
he had made any such admission ; and said 
that he had heard L. spoken of as the father 
of the child. He admitted having asked what 
the case could be settled for, but that lie did 
so because he heard the plaintiff was asking 
$1.00(1. and ho wished to know what it could 
be settled for : that he did not do so with a 
view to any one but merely out of curiosity. 
The jury found for the plaintiff with $750: 
—Held, that there was sufficient evidence to 
go to the jury in support of the plaintiff's 
case ; and that the damages, under the circum
stances, were not excessive. Palmby v. Mc
Cleary, 12 O. It. 102.

Affidavit. |—In un action by a father for 
the induction of his daughter while she was 
living with a third person, it is not necessary 
to prove that an affidavit of the seduction was 
made and filed according to 7 Win. IV. c. 8, 
s. 4. (Jill v. Drown, U U. S. 142.

Disclosing Felony ■ Rape.] — Case for 
seduction will lie to recover damages arising 
from subsequent connexion, though the evid
ence strongly tend to shew that defendant had 
in the lirst instance committed a rape on the 
girl. Uaylc v. llayle. 3 O. S. 205.

An action for seduction will not lie, where 
the defendant lias had connexion with the 
seduced against her will. Vincent v. Sprague, 
3 U. <J. It. 283.

Whenever, in an action for seduction, it 
turns out upon the trial that the act com
plained of was a felony, the Judge must direct 
nn acquittal. Held, however, that in this 
case, the evidence being considered unsatisfac
tory, the Judge was justilied in not directing 
a verdict for defendant. Drown v. Dally. 7 
U. C. It. KM).

Held, following the last case, that defendant 
cannot move against a verdict for plaintiff, 
as contrary to law and evidence, on the ground 
that the evidence shewed a rape. In such 
case, if the plaintiff refuses to be nonsuited, 
the Judge should discharge the jury until the 
criminal defence has been disposed of. 11 alsh 
v. Sattrass, ID C. 1‘. 453.

Held, following the last ea«\ that where in 
an action of seduction, the evidence of the 
witness shews that a rape was committed 
upon her. it is the duty of the Judge, in the 
interest of public justice, to stop the case, and 
not leave it to the jury, with a direction to 
find for defendant if in their opinion it was 
rape ; and this even where the Judge himself 
is not clear that a rape has been committed ; 
but that defendant cannot set aside the ver
dict for misdirection in this respect, as this 
will only be done in the interests of public- 
justice. Williams v. Robinson. 20 C. 1*. 255.

See Cole v. Ilubble, 20 O. It. 270. goat II.

Discovery— Particulars — Examination.] 
—The plaintiff in an action of seduction was 
examined for discovery by the defendant, but 
was able to give wry little information :— 
Held, nevertheless, that the defendant was not 
entitled to examine the plaintiff’s daughter. 
The defendant having made an affidavit deny
ing the seduction and all knowledge of it. an 
order was made for particulars of specific 
acts, with regard to which the plaintiff pro 
posed to give evidence. Turner v. Kyle. 2 C. 
L. T. 598, 18 C. L. J. 402, explained. ilollis 
ter v. Annablc, 14 P. It. 11.

-------- Particulars.]—Where the defendant
in an action of seduction denies the seduction 
on oath, the plaintiff will be required to fur
nish particulars of the times and places at 
which it is charged that the alleged seduction 
took place. Hollister v. Amiable. 14 P. It. 11, 
approved. Mason v. Yant'amp, 14 1*. It. 29(5.

Incompetent Witness Deficiency of In
tellect.]—In an action of seduction the plain
tiff obtained a verdict, and judgment was 
directed to be entered in his favour. At the 
next sittings of a divisional court an order 
nisi was obtained to set aside the verdict 
and judgment, and to enter judgment for the
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defendant, on the around of the improper ad
mission of the evidence of the seduced girl by 
reason of her incompetency to give evidence. 
The order was set down, and on its coming on 
for argument, it appeared that after flic order 
had been served the plaintiff had died :— 
Semble, that under O. J. Act, rule .'18.'$, the ac
tion abated by reason of the plaintiff's death. 
Held, that the girl’s evidence was improperly 
received, as it clearly appeared that she 
was not capable of understanding or appre
ciating the nature of an oath or the obligation 
she assumed in swearing to tell the truth, and 
was therefore ineomiietent to give evidence : 
and without her evidence the verdict could not 
be supported. An order was granted staying 
further proceedings in the action. Udy v. 
Stnrart. 10 (). It. 591.

Means of Defendant.1—Held, following 
Hodeoll v. Taylor, L It. 0 <,). It. 70. that in an 
action for seduction evidence as to defendant’s 
means is inadmissible : and that, evidence of 
the kind having been received, defendant was 
n.a to lie prejudiced in his application for a 
new trial because his counsel had. after having 
done his best to exclude the evidence, examined 
defendant on the same subject with a view to 
disproving the estimate placed on his means. 
I'crguson v. Veitch. 45 U. C. R. 100.

Paternity of Child. |—The plaintiff must 
prove the defendant to have been the father of 
the child; mere proof of seduction by him will 
not he sufficient. Kimball v. Smith, 5 U. C. 
R. 32.

------- Birth in Wedlock—Presumption—
Lons of Service.]—In an action for the seduc- 
i mu of plaintiff's daughter, it appeared by her

■ ■v ideuce that defendant had had intercourse 
with her in January, and up to June, 1800, 
in that she married one C. in October, 1800, 
.nid that the child was horn on the 11th Feb-

. 1861. The plaintiff having obtained a 
v rdict :—Held, that the child having been 
born in lawful wedlock, the mother’s evidence 
was inadmissible to prove it illegitimate ; and 
;i new trial was granted, llyan v. Miller. 21 
V. ( '. It. 202.

At a second trial the fact that defendant 
was the father of the child was attempted to 
Is- proved by his admissions, and the jury 
a nain found for the plaintiff :—Held, that the 
verdict was not supported by the admissions 
stated in the case ; and semble, that no evid- 
1 nee could he received to rebut the presump- 
t m of legitimacy. Qua-re, whether, if a clear 
i"ss of service before the marriage had been 
-hewn, the plaintiff could recover for it. S. 
< . 22 U. C. R. 87.

Where an unmarried woman is seduced and 
pregnancy follows, or sickness which weakens 
"i" renders her less able to work or serve, the 
i iliter’s cause of action is complete, and can

't lie divested by the subsequent marriage
■ I" his daughter before the birth of a child. 
The facts of seduction, pregnancy, and illness 
might lie proved by the daughter, but she 
might refuse to answer as to who was the

• use of her pregnancy if site asserted that 
' he child she bore was born in wedlock. 
Where the daughter was married during her 
' regnancy consequent upon her seduction by

defendant, and her child was born in 
’ odlock. and the action was brought at the
■ <tigation of the husband, he and his wife

ing the onlv witnesses, and no proof of sick-
• -s or inability to serve was given :—Held,

that u nonsuit was properly entered. Evans 
v. Watt, 2 O. R. 166.

---------Seduction of Married Woman.]—In
an action for the seduction of a married 
woman the non-access of her husband, and 
her seduction by the defendant, may be proved 
by her own evidence. Evans v. Watt, 2 O. 
It. 1«M), considered. Mulligan v. Thompson, 23 
O. It. 54.

Pecuniary Loss. ] — The statute 7 Wm. 
IV. c. 8, C. 8. U. C. c. 77, does not dispense 
with evidence of a pecuniary loss or damage, 
such as was required before the Act. Westa- 
cott v. Powell, 2 E. & A. 525.

Previous Want of Chastity.! —Where 
the female seduced has denied on her examina
tion that she had intercourse with others lie- 
sides the defendant, the defendant can only 
shew in answer that to the knowledge of his 
witnesses that statement was not true ; he 
cannot be permitted to ask them whether they 
themselves had connexion with her. Jic- 
Mahon v. Skinnir, 2 U. C. II. 272.

In an action for seduction witnesses called 
for the defence testified to having had con
nexion with the girl. The jury were told that 
these witnesses had a right to refuse to an
swer such questions : — Held, a misdirection. 
Held, also, that evidence of the girl's general 
bad character for chastity was improperly re
jected. The defendant, being called, wholly 
denied the charge, and the jury having found 
for the plaintiff, though the verdict was not 
large, a new trial was granted without costs, 
on the ground that the defendant might have 
been prejudiced by the misdirection and re
jection of evidence. McCreary v. Grundy, 39 
U. C. R. 31U.

Proof of Service. |—When the seduction 
took place, the girl seduced was living with 
her mother at the house of the plaintiff, 
her step-father, and he was working at a dis
tance from home, having separated from his 
wife, by whom he had children, but sending 
money to assist in supporting the family. 
Semble, that if the case had depended on the 
fact of service, it might have been presumed 
from this'evidence. McIntosh v. Tyhurst, 23 
U. C. R. 505. Sir also post 5.

4. New Trial.
Affidavit Intercourse—Denial.] — New 

trial ref used, defendant’s affidavit not denying 
intercourse. Remarks upon the action gener
ally. Snurc v. Gilchrist, 23 U. C. It. 81.

Affidavits. 1—New trial granted to defend
ant in an action of seduction, on affidavits. 
Mcllroy v. Dull. 25 U. C. R. 303.

Conflicting Testimony — Damages —
Cost#.]—New trial refused in an action for 
seduction, where there was much conflicting 
testimony, and the verdict was for £100; 
though the Judge who tried the cause was un
favourable to such verdict ; but the rule for a 
new trial was discharged without costs, as the 
plaintiff had improperly written letters to the 
court on the subject of the suit. Thorpe v. 
Grier, 1 U. C. R. 528.

Connivance — Neglect — Excessive Dam
ages.]—Where evidence had been given of con
nivance on the part of the plaintiff, the
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mother, nnil great negligence on the part of 
the father, ami the jury gave £21 Ht damages, 
the court granted a new trial. Iteadstead v.
II yllie, Tay. tiO.

Excessive Damages. |—The court refused 
a new trial for excessive damages, the verdict 
being for £21 HI. Ros* v. Merrill, 3 I". It. 
GO.

--------  A el inn hg Mauler.] — None of the
special grounds for compensation which may 
be considered in the case of a parent apply in 
the case of a master or employer, but lie is 
not restricted to his actual pecuniary loss ; the 
damages recoverable must depend very much 
on the position in his household of the person 
seduced. &e. : and in this case, the verdict 
being for $.rHHi, the court refused to interfere | 
for excessive damages. Ford v. Hourlay, 42 
U. C. R. 552.

--------  Contradictory F vide nee.] — In this
case the evidence was directly contradictory. 
The plaintiff, a married man. was an engine 
driver, and the girl his servant. There were 
circumstances which, if the defendant was 
guilty, would tend to inflame the minds of the 
jury, and there was no particular evidence of 
defendant's circumstances. The jury found a 
verdict of #2.tHHt. The court refused to set 
aside the verdict as excessive. Fitzhenry v. 
Murphy, 14 C. L. J. 22.

-------- Fervente Finding*.] — In an action
for the seduction of plaintiff's daughter, the 
daughter proved her seduction under a 
promise of marriage, her removal from her 
father’s house, and concealment for a long 
period from her father. Certain letters to de
fendant were put in. which she at tirsf ad
mitted to be hers, but upon some indelicate 
portions living read she at once denied that 
she wrote them. These letters contained an 
admission of intercourse with defendant's 
brother, exonerated defendant from blame, 
and denied any promise of marriage. It ap
peared that some of the letters had been 
sent by the daughter under cover to defend
ant's brother in the States, and by him re- 
mailed to defendant, but the brother was not 
called, though in court during part of the 
trial. Defendant in his evidence denied any 
promise of marriage, but admitted the seduc
tion. The persons were all respectable and be
longed to the farming class. The jury having 
given $1.iiimi damages, defendant moved for a 
new trial on the ground of excessive damages, 
and on the ground that the finding of the 
jury that there was a promise of marriage, 
and that the letters were not genuine, 
was against law and evidence. No affidavit 
was filed, or new evidence suggested, and de
fendant declined to pay $1.<HI0 into Court to 
abide the event of a new trial. Vnder these 
circumstances the court refused to interfere. 
Hope v. Ilavidnon, 33 V. C. R. 550.

Gross Neglect. 1 — Gross neglect on the 
part of the parents, is held to be a good ground 
for a new trial for seduction. IIogle v. Ilam, 
Tay. 248.

Misdirection- Indirect Damage*.] — In 
an action I both nnrents being dead t brought 
by the brother of the girl seduced, who was 
living with him at the time of the seduction, 
under an agreement to remunerate her for her 
services, the court refused to set aside a ver
dict for the plaintiff, on the ground of mis
direction in telling the jury that plaintiff was

legally entitled to damages for distress of 
mind, injury to the feelings and reputation, 
and disgrace brought upon him, as standing in 
loco parentis. Paterson v. W ilcox, 20 C 1*. 
385.

Prior False Charge — Contradiction — 
Damage*.]—New trial granted on payment of 
costs, where the person seduced in giving her 
evidence declared that another person whom 
she had formerly charged with being the 
father of the child, had been so charged falsely 
by her, and that defendant was the father, 
and her evidence had been contradicted and 
shaken in ninny particulars : the amount of 
the verdict being considerable. Cane v. Reid, 
2 C. P. 342.

Surprise -Character Evidence.] — The 
court refused a new trial where the jury had 
found for defendant on evidence clearly im- 
1 Hutching the character of the seduced, al
though affidavits were produced that the plain
tiff could rebut such evidence, and would have 
been prepared to do so at the former trial had 
he had notice. Monk v. Cassclmun. 4 U. S. 
33G.

See Morrison v. Shair, 411 V. C. R. 403 
(Hvhband axu Wife, II.i

See ante 3.

5. Person* Entitled to Sue and Right of 

( a I Masters,

Time for Bringing Action. 1 —The stat- 
tute 7 Wm. IV. c. 8 restrains the master of 
an unmarried female from suing for her seduc
tion until six months have elapsed from the 
birth of the child, and it be first seen whether 
her father or mother within that time (not 
having abandoned her before her seduction I 
intend bringing the action. Whitfield v. Todd, 
1 V. (’. R. 223.

■--------  Abatement of Parent'* .Icfioa.] —
Where the mother of the girl seduced sued 
within six months from the birth of the child : 
—Held, that by the statute the master's right 
of action was taken away, notwithstanding 
that the suit brought by the mother had 
abated owing to her death after verdict in 
her favour had been set aside, and before 
a new trial granted had taken place. Cross 
v. Goodman, 20 V. (’. R. 242.

Sec post (c).

See Ford v. (Jourlau, 42 IT. G. R. 552. post 
0 (a).

(b) Parents.

Abandonment of Daughter. I — To an
action by the mother, alleging that the seduc
tion took place after the father's death, de
fendant pleaded that the daughter was not the 
plaintiff's servant, and that for ten years be
fore and five years since the cause of action 
arose the plaintiff had continually abandoned 
and refused to provide for and to entertain 
the daughter as an inmate :—Held, plea bad. 
for the mere abandonment would not of itself 
divest the right of action, though it should 
affect the damages : and there was no allega
tion of the cause of action being vested in
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nnv other person. James v. Hawkins, 25 C. 
V. 346.

Bastard rather of. ]—The fntlier of an 
illegitimate daughter cannot, under 7 Wm. 
IV. c. S. bring the action merely on the 
ground of being her father. Higgs v. It urn- 
ham. 1 U. C. It. 100.

--------- Mother of. | — The mother of an
illegitimate daughter can maintain an action 
for her seduction only on the principles of 
the common law. but she is so far in loco 
parentis that damages may he given beyond 
the mere loss of service. Mitcklcroy v. It urn- 
ham. 1 r. c. It. 351.

But she cannot, under C. S. V. c. 77. 
maintain the action, if the daughter while 
seduced was living with the defendant. Re
marks as to the effect of the statute in attain
ing its object. Bioh» v. Ho»», 25 V. < '. It. BO.

Before Birth of Child. |—Under 7 Wm. 
IN', c. S. seduction followed by pregnancy en
titles the parent, even before the birth of the 
child, and to the exclusion of any other person, 
t.> maintain an action, although the daughter 
had from tender years been living in the 
family of a stranger, and continued to reside 
there up to the time of bringing the a notion. 
L'Espérance v. Duché ne. 7 U. C. It. 140.

An action for the seduction of the plaintiff's 
daughter, may lie maintained before the birth 
of the child. Westacott v. Howell. 2 E. & A.

Death of Father after Seduction. | —
The plaintiff, a widow, sued the defendant for 
the seduction of A., her daughter. The seduc
tion took place in October. 1801. during the 
lifetime of the plaintiff’s husband, father of 
A., the daughter. On the 15th June. 1862, 
the father died, and on the Tilth July. 1862. a 
child was borne by the daughter field, that 
the action was not maintainable without proof 
of actual service, and. as the plaintiff, neither 
at the time of the seduction, nor subsequently 
when by her daughter being pregnant the right 
of action became complete, was entitled to 
her services, she could not he said to have 
lost those services by the misconduct of de
fendant. A nonsuit was therefore entered. 
Smart v. Hay, 12 ('. P. 528.

In an action, after the death of the father, 
by the mother for the seduction of her daugh
ter in the lifetime of the father, who was an 
invalid supported by the mother and daughter, 
no evidence of the actual relationship of mis
tress and servant was given:—Held, that 
the action was not maintainable. Entncr v. 
lirnm weis. 24 O. It. 41)7.

Presumption of Service — Absence of 
Daughter—Loss of .Service, 1 —The plaintiff's 
unmarried daughter was seduced by the de
fendant while at service in his family. There 
was no pregnancy, and onlv very slight phy
sical disturbance : — Held, that under the 
S.-duction Act, It. S. O. 1KN7 c. 58, an action 
lie- by the parent, although the daughter may 
not have been living with him at the time of 
the seduction or subsequent illness. (2) 
That while mere illicit intercourse affords no 
ground of action, proof of illness or physical 
disturbance sufficient to have caused loss of 
service to the parent, if the girl had been 
living with the parent, is all that is necessary. 
Kimball v. Smith. 5 U. C. It. 32, L*Espérance

v. Duchene, 7 V. C. It. 146, Westacott v. 
l*owell. 2 E. iV A. 525. and Cole v. Hubble. 
26 O. It. 270. considered. Judgment in 28 <). 
It 1 u» affirmed. Harrison \. Prentice, 24 A. 
It. r.77.

Proof of Service. |—The proof of service 
i was held insufficient to support the father’s 
j action. Anderson v. Ronnie, 12 C. I*. 536.

Residence of Father abroad Action 
by Mother.]—Held, on demurrer to a state- 

I nient of claim in an action of seduction, that 
the mother of the girl seduced, suing as her 
mistress, bad a sufficient common law 

i right to bring the action, in the absence from 
the Province of the girl’s father. Held, also, 
that It. s. O. 1887 r. 88. "An Act respecting 
the Action of Seduction.” is only an enabling 

| Act, enlarging the right to maintain the ac- 
j tion, under circumstances which would not 

be sufficient at common law. Gould v.
Brokim. 20 O. B. ::i7.

---------  Master — “ Not Guilty.''] — The
parent may sue for the seduction of his 

I daughter, though he was resident abroad at 
the birth of the child, and a cause of action 
at common law has vested in a master, whom 
■he eerved. Held, also, that the question 
may be raised under a plea of not guilty. 
Croatie v. Skene, It) V. 1*. 328.

Step-father and Mother,]—Declaration 
by husband and wife, for seducing the 

j daughter of the wife by a former marriage, 
alleging her to be the servant of the plaintiffs, 
whereby the plaintiffs lost her services : — 
Held, bad: for if the cause of action accrued 

l before the intermarriage of plaintiffs the girl 
| was not then the servant of the husband, and 
| if after she was his servant alone, so that in 
I either case she could not be the plaintiffs' ser

vant, as alleged, smith v. Crooker, 28 U. 0.
| It. 84; Green v. Wright, 24 U. C. It. 245.

j (juære, whether s. 1 of the Seduction Act,
! C. S. V. C. e. 77. applies, except where the 

female seduced “ was at the time of her seduc- 
I tion serving or residing with another person.”
I Semble, that s. 3. postponing the right of the 

master for six months to that of the father 
or mother, refers only to the new right of 

l action given to the latter by s. 1 : and if so, 
qmerc. whether the ground upon which the 

i plaintiff's verdict in McIntosh v. Tyhurst, 23 
U. C. It. 565, was set aside, can be main
tained. Green v. Wright, 24 U. C. It. 245.

A widow having an unmarried daughter 
! married the plaintiff, and took the daughter 

to her new home. While living there and 
performing acts of service the daughter was 
seduced :—Held, that the step-father might 

I maintain an action as at common law. though 
six months had not expired from the birth of 
the child, for it could not be said that the 
daughter was at the time of her seduction not 
living with her mother, but with “ another 
person," within s. 1, of the Seduction Act. 
and a. 3 therefore did not apply. Remarks 
as to the object and proper construction of 
the statute. McIntosh v. Tyhurst. 24 V. (\ 
R MS,

I See McIntosh v. Tyhurst, 23 U. C. R. 565,
| which is in effect overruled by the above deci- 
I siou ; and Green v. M right, ante.

Declaration by H. W. and M. W., husband 
and wife, that defendant, after ('. S. V. C. 

I c. 77. and the death of E. R.’s father, who
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was the former husband of M. XV., and 
during the intermarriage <if the plaintiffs, and 
while E. it. resided with il. XX\. seduced said 
E. It., being the «laughter and servant of M. 
W.. whereby M. XX'. lost her services; and this 
action is brought by M. XV. as her mother, 
under the statnti', and II. XX". is joined for 
conformity :—Held, following the last case, 
that the declaration was bad, for under the 
circumstances the statute did not apply, and 
the step-father should have sued as at com
mon law. H'afcrs v. Powers, 29 U. C. R. 339.

--------- Absence of Daughter.]—In an ac
tion for seduction brought by the mother and 
step-father of the daughter, it appeared that 
at the lime of the seduction the daughter was 
not living at home with the plaintiffs, but was 
out at service:—Held, that the plaintiffs had 
the right to maintain the action. Qutere, as 
to the mother's right to sue alone. Meyer v. 
Hell, 13 <). It. 35.

Widow -Father of.]—A “ widow ” is not 
an “unmarried female," within 7 XX’m. IX". c. 
8, and her father cannot sue for her seduc
tion when she was not living in his service, 
but in that of her seducer. Kirk v. Long, 7 
C. 1*. 393; Anderson v. Bannie, 12 C. V. 530.

Sec Hogan v. Aiktnan, 30 V. C. It. 14, post
0 (uj.

(c) Persons in Loco Parentis.
Proof of Service.]—XX’hore an action is 

brought by the brother of the girl, not by the 
parents, the statute does not apply, and proof 
of service must lie given. McKay v. Hurley, 
18 U. C. R. 261.

Recovery of Damages Mental Dis
tress.]-- Sic Paterson v. W ilcox, 20 I'. I'. 385.

Right of Action—Lo** of Service—Dam
ages.] In an action by the plaintiff, the hus- 
haml of the seduced girl's aunt, it appeared 
that the girl had been intrusted when ten 
years of age to the aunt by her mother, who 
died in 1807, her father being resident in the 
United States. The girl then lived with the 
aunt, and on tin* aunt's marriage with the 
nlnintiff in 1871. she still continued to live 
with the aunt and her husband, rendering, 
but without any contract of hiring, the ser
vices usually rendered by a farmer’s daughter 
or servant, until September. 1873. when she 
eft and went to live with one XX’. at (iuelph, 
nit without being in any way hound to 
him, to learn the millinery business by what 
was called the season, lasting from Septem
ber to January, and from April to July, and 
at the close of each season returning to the 
plaintiff and living with him and the aunt 
as before. In February. 187.5. while residing 
with the plaintiff and her aunt, on her return, 
she was seduced by the defendant. In March 
she again left the plaintiff and returned as 
before to W.'s. hut before the expiration of 
the season she left him and went into a mil
linery establishment in Toronto, on the same 
terms ns at XX’.'s. returning in September 
to the plaintiff, and living ns before with him 
and her aunt: and while so living with them, 
a child was born :—Held, that there was suffi
cient evidence of the plaintiff being in loco 
parentis, and of loss of service to him, to 
entitle him to maintain the action, and to 
recover damages beyond the mere loss of ser
vice. A nonsuit was therefore set aside, and

a verdict entered for $400, which the jury 
had assessed ns the damages. Aberncthy v. 
McPherson. 2«i C. P. 519.

---------  Mother Living—Loss of Service.]—
Declaration for the seduction of one C. T., 
alleging that at the time of the seduction, she 
was the sister and servant of the plaintiff, 
whereby. &c. Plea, that at the time of the 
child’s birth ('. T.’s father was dead, and her 
mother was then and still is alive and a 
British subject, and at the commencement of 
the action was and still is a resident of the 
Province: and that C. T. is her legitimate 
daughter:—Held, declaration good, ami idea 
bad: for the declaration shewed a common 
law right in the plaintiff to maintain the 
action, and the plea did not shew enough to 
divest it under the statute in favour of the 
mother. Tueedlic v. Bogie, 27 C. P. 501.

--------  Loss of Service—Master.]—In an
action for seduction of the grandniece of the 
plaintiff, it appeared that on her father's 
and mother’s death, when she was about twelve 
years old, she went to live with the plaintiff, 
and from his house went out to service to 
various persons, and at the time of the seduc
tion, and for three years previously, was in 
the service of one C., retaining her wages for 
her own use. She was seduced by the defend
ant in the month of April, being then about 
nineteen years old. In June following she 
went to Detroit for a couple of weeks, and 
thence to the plaintiff’s, where she resided 
until she was sick, when she went to the hos
pital, where she was confined. XX’hile at the 
plaintiff’s she worked, and did whatever was 
required of her. the plaintiff treating her ns 
if she were at home, as her guardian :—Held, 
that the plaintiff could not recover, for that 
the right of action for the alleged wrong was 
not vested in the plaintiff, but in the person 
who was master of the girl at the time of 
her seduction. McKersic v. McLean, «1 O. R. 
428.

In an action for seduction it appeared that 
the plaintiff was the brother of the girl se
duced ; and that the girl, though in the ser
vice of another person, yet (by agreement with 
her mistress, entered into at the time of her 
engagement) was at liberty to perform, and 
did perform, certain services at home for the 
plaintiff, under contract with him for which 
she received compensation :—Held, that the
Idaintiff was entitled to maintain the action, 
list v. Faux, 4 1$. & S. 409, specially referred 
to. Thompson v. Ross, 5 H. & N. 10. ilistin- 

guished. Straughan v. Smith, 19 O. It. 558.

(d) Plaintiff’s Death.—Continuation of Ac-

After Verdict—.Yctc Trial.]—XX7here the 
nlaintiff. a widow, recovered a verdict for 
$2.000, for the seduction of her daughter, and 
a new trial was granted on payment of costs, 
and plaintiff subsequently die«l liefore the 
costs were paid, an order was made to enter 
a suggestion of plaintiff’s death, and to pro
ceed with the action in the name of the per
sonal representative. Chisholm v. (ioodman, 
0 L. J. 88.

Survival of Cause of Action.]—The
right of action does not survive to the admin
istrator of the original plaintiff, the mother 
of the deceased, and damages occasioned to
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the estate in the nursing and attending of the 
daughter, do not entitle the administrator to 
continue the action. Ball v. Goodman, 10 C. 
P. 174.

---------Loss of Service.1—The plaintiff sued
for the seduction of her daughter, claiming 
the right to continue the action upon a writ 
issued by the father In 1»is lifetime, and de
clared for loss of service as between mistress 
and servant. The seduction, it was proved, 
took place and a child was horn while the 
daughter resided with her parents, and dur
ing her father’s lifetime:—Held, that the 
right of action did not survive to the mother. 
(2) That it was necessary (the case not com
ing within the statute) to allege and prove 
the relation of master and servant, and the 
loss of service occasioned thereby. Healey v. 
('rummer, 11 C. P. 527.

See Cross v. Goodman. 20 U. C. R. 242. ante 
(a I : Udy v. Stewart, 10 O. R. 591, ante 3.

G. Pleading.

(at Declaration—Necessary Averments.

Loss of Service -Adopted Daughter— 
If'sidnicc of Parents.]—The plaintiff sued for 
the seduction of his adopted daughter, bring
ing his action within six months from the 
birth of the child, and averring loss of ser- 
' ice. which he proved, and obtained a verdict. 
Defendant pleaded only not guilty Held, 
that it was unnecessary to allege in the de
claration. or to prove, that neither the father 
nor the mother of the girl was resident in 
T'pper Canada at the birth of the child, or 
if resident had brought no action within six 
months: for. as the plaintiff had at common 
law a right of action on the facts stated, any 
defence under the statute depriving him of it 
must be pleaded. Held. also, that if such 
proof was essential to the action it should 
after verdict be presumed. In this case there 
was some evidence of the death of both par
ents. which might be supposed to have satis
fied the jury. Nickell* v. Goulding, 21 U. C. 
R. 3G0.

--------- Death of Father.]—A declaration
by a woman that defendant seduced her daugh
ter and servant, whereby she lost her services : 
—Held, good, either at common law or un
der the statute, without alleging the father’s 
death. Killy v. Bull, 23 U. C. R. 278.

A declaration for seduction not containing 
an averment of loss by the plaintiffs (the 
mother of the seduced and her second hus
band) of the services of the seduced, nor that 
the seduced was the servant of the plaintiffs, 
is bad. Such declaration by the mother for 
the seduction of her daughter. Is bad for not 
alleging the death of the father. Lake v. 
lit miss, 4 C. P. 430.

---------Death of Parents—Action by Mas-
—The plaintiff sued for the seduction of 

K. L., his servant, who had been in his em
ployment for several years, and while there 
wa< seduced by defendant, who had been re
ceived ns a suitor for her. Her brother had 
'’••en dead many years, and her father, of 
whom she knew nothing, had left the coun
try fifteen years before, having married again. 
The action was brought within six months 
from the birth of the child, which was not

born in the plaintiff's house. Defendant plead
ed only not guilty, and that E. L. was not 
the plaintiff’s servant. The jury found for 
the plaintiff and $500 damages:—Held, that 
it was unnecessary to aver in the declaration 
the death of the pa rents, or shew such facts 
as enabled the plaintiff to sue as master with
in the six months, but that it was sufficient 
to shew a common law cause of action, leav
ing defendant to plead any such defence, which 
was not admissible under the pleas here. The 
last case dissented from. Ford v. Qourlay, 42 
U. C. R. 552.

Statute.]- -In an action by a father for the 
seduction of his daughter, who was not liv
ing with him at the time of the seduction, it 
is not necessary to aver in the declaration 
that the action is brought under the statute. 
McLean v. Ainslie, 5 O. S. 45G.

Time of Seduction.]—Declaration by 
husband and wife, that the defendant, after 
the death of the father of K.. seduced said K., 
then being the daughter and servant of the 
wife, while the said K. was unmarried, and 
residing with the defendant, and not with her 
said mother, whereby the mother lost her ser
vices, &c. :—Held, that the declaration was 
good; that the action would lie: and that it 
was unnecessary to state that the seduction 
took place before the mother's second mar
riage, for if essential to the action the plain
tiff under the declaration must prove it. 
Hogan v. Aikman, 30 U. C. R. 14.

(b) Pleas.

Accord and Satisfaction.!—Declaration 
in seduction, by the father. Plea, in effect, 
that after the seduction it was agreed between 
plaintiff and defendant that if defendant 
would agree to take, maintain, and support 
the child at his own costs, &c„ from the date 
of such agreement, plaintiff would accept the 
same in full satisfaction and discharge: and 
that defendant, in pursuance thereof, did agree 
so to do, and plaintiff accepted said agreement 
in full satisfaction. &c. Replication, that be
fore said agreement was made, the mother of 
the child made the usual statutory affidavit, 
and filed it within the required time, and be
fore the alleged accord, in the office of the 
clerk of the peace; and that defendant, be
fore and at the time of the making of such 
alleged agreement and accord, was liable in 
law to maintain and support the child :—Held, 
on demurrer, plea good, as setting out an 
agreement on defendant’s part, for which a 
sufficient consideration appeared in his un
dertaking a liability which he was not bound 
to assume, and that defendant was not obliged 
to shew that he had actually performed his 
agreement, as this was unnecessary to sup
port the accord set up by the plea. Held, 
also, that the replication was bad. and did not 
displace the plea. McHugh v. Grear. 18 C. P. 
488.

To an action for the seduction of plaintiff's 
daughter, the defendant pleaded, on equitable 
grounds, that the plaintiff and his daughter 
had entered into an agreement under seal with 
defendant for the settlement of the suit and 
other matters (setting it out), by which the 
amount to lie paid by defendant was fixed at 
$120. which the defendant agreed to pay by in
stalments of $15 at the times specified ; and it
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wan stipulated that if tin* defendant should not 
make these payments punctually the agree
ment should lie void. The plea then set out 
that defendant paid three instalments, but by 
accident omitted to pay the fourth, which he 
was ready and willing to pay ; and he sub
mitted that the proviso to avoid the agree
ment on non-payment was, on the true con
struction of the agreement, a t tenait y only, 
against which lie should lie relieved, and if 
not that it differed from the intention of both 
parties, and should he reformed. The at
torney who drew the agreement said that he 
put in this proviso of his own accord, without 
instructions to do so, but that it was read 
over to the parties, and executed in duplicate, 
each party taking one :—Held, that there was 
no ground for saying that the proviso was 
introduced by mistake ; that it was not a 
penalty against which defendant should be re
lieved, lieing a reservation only of an existing 
legal right ; and that it formed no defence 
therefore to this action. Boland v. McCarroll, 
y* V. C. It. 487.

Leave and License.|—The plaintiff de
clared in trespass in the first count, complain
ing of breaking and entering his close and de
bauching of his daughter only, and the defen
dant pleaded to each count, as to all but the 
force and arms. &c„ the leave and license of 
the daughter. The plea was held bail on de
murrer. llos» v. Merritt, 2 V. C. It. 421.

Marriage of Sednced.] — IMendunt 
pleaded, among other pleas, as to the alleged 
loss of service, and trouble in nursing. &e., 
that at the time of the delivery the daughter 
was not in iiiimairied female:—Held, on de
murrer. no defence. Vf//mm v. Miller, 21 V. 
C. It. 202.

Not Guilty. | —The plea of not guilty does 
not deny the allegation that the seduced was 
the servant of the plaintiff. Alternait v. Smith, 
4 C. P. fiOO.

Traversing Service. 1—A plea traversing 
the service :—Held, bad, for traversing an in
ference of law ; and that the court could not 
intend that the seduced was a married woman 
in order to support it. McLeod v. McLeod, 0 
V. C. It. 331 ; Lake v. Bernina, 1 V. It. 359.

See l'ord v. Oourlay, 42 V. (*. It. "*52, ante 
(a i : Haley v. Byrne. 15 P. It. 4 I Pleading 
—Pleamnu since the .Ildkatvke Act. XI. 
4).

7. Other Canen.
Arrest under Ca. Re. |—See Whcatly 

v. Sharp, 8 P. It. 18».
Death of Defendant Survival of Ac

tion.]—After an action of seduction was com
menced. but before the trial, the defendant 
died, and the action was continued against his 
administrator :—Held, that s. 10 of It. S <). 
1887 c. 110. altered the common law to the 
extent necessary to entitle the plaintiff to 
maintain the action against the representative 
of the person who committed the wrong—the 
damages in actions of seduction, so far as they 
exceed the value of the loss of service, tin 
cost of nursing, and doctors' bills, being given 
.to the plaintiff for the loss of the comfort and 
society of his daughter and the loss of reputa
tion which he sustains : the plaintiff*s reputa
tion and feelings are a part of bis person,

and an injury to them is an injury “ in re
spect of his person.” Lince v. Faircloth, 11 
C. L. T. Ocx?. N. 41).

Examination of Defendant.)—An or
der to examine defendant granted in an action 
of seduction, when interlocutory judgment had 
been signed for want of a plea. Cerriby v.
Weiln, 14 C. L. .1. 170.

Form of Action. |—Action on the case 
lies, as well as trespass, for seduction. Cavan 
v. Wchh. Dra. 240.

Infant Defendant Guardian.]—In an 
action of seduction brought against an infant, 
the defendant was served personally, and en
tered an appearance in person:—Held, that 
the common law practice referred to in con. 
rule 201 means the practice by which a real 
guardian and not a fictitious one was ap
pointed : and an order was made requiring the 
defendant to appear by guardian within six 
days, and in default that the plaintiff should 
be at liberty to appoint a guardian for him, 
the consent of such guardian being shewn, as 
also that he had no interest adverse to the 
defendant. Ilync v. Brown, 13 I’. K. 17.

It appeared that the defendant was not 
quite of age, and that no guardian had ever 
been appointed, but that the fact of infancy 
was well known to the defendant's parents 
and to the solicitor and counsel who appeared 
for him at the trial, and no objection on this 
ground was taken till this motion before the 
divisional court: Held, that under con. rules 
2(11. 318, the appointment of a guardian was 
not imperative: the court had a discretion ; 
and in this case the judgment obtained against 
the defendant at the trial should not be in
terfered with. Furnival v. Brooke. 4» !.. T. 
X. S. 134. followed. Strauyhan v. Smith. 19
O. It. 558.

Parties — Addition of Mother—Amend
ment.] -Plaintiff caused defendant to lie ar
rested for the alleged seduction of his step
daughter. she at the time of her alleged se
duction not being in his service. Afterwards 
lie applied to amend his declaration by join
ing his wife, striking out the allegation that 
the girl seduced was the daughter of the plain
tiff. and substituting the statement that she 
was the daughter of the wife. The applica
tion was refused. Lair non v. McDcrmitt, 9 
L. J. 45.

Statute of Limitations. | —The Statute 
of Limitations begins to run from the time of 
the seduction, not from the birth of the child. 
McKay v. Burley, 18 U. C. R. 251.

II. Miscellaneous Cases.

Affidavit before Magistrate Alteration 
in.]—It was stated, in an affidavit in support 
of the rule for a new trial in an action of se
duction. that the plaintiff had sworn before a 
magistrate that defendant never had criminal 
connexion with her. The magistrate, in an 
affidavit used on shewing cause, stated that the 
defendant's brother S., with the girl said to 
have been seduced, and her mother, came to 
liim together, saying that the girl was going 
to clear his brother, that his mother was very 
ill, and the rumor was affecting her very 
much : that he. the magistrate, wishing to do 
something to let the old lady die easy, and at
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I lu* snmp time to let the girl have a chance | 
to swear the child on defendant, inserted in , 
l In* affidavit taken before him the words 
"criminal connexion,” instead of “ carnal i 
connexion.” Such conduct very strongly j 
censured. Alcllroy v. Ilall, 25 U. C. It. 303.

Carnal Connexion by Force—Previous 
Acquittul for Rape—Amendment.]—In an ac
tion for enticing away and having carnal ; 
knowledge of the plaintiff’s daughter, the 
plaintiff was allowed at the close of the case j 
in amend by setting up, as an alternative cause j 
of action, the enticing away of the daughter 1 
and having connexion with her by force J 
and against her will, and consequent loss of ! 
service. No application was made by the de
fendants to put in further evidence, nor was 
any suggestion made that they were in any j 
way prejudiced by the amendment :—Held, 
that the amendment was properly allowed. | 
Held, also, that the fact of the defendants 
having been previously acquitted on an in- | 
diet ment for rape on the plaintiff's daughter 
was not a bar to the action. Cole v. Hubble, I
_r. O. It. 27».

Indictment for.]—See Regina v. Smith. 
1» U. It. 714.

Insolvency.]—An insolvent debtor charg
ed in execution in case for seduction is en
titled to relief under 5 Win. IV. c. 3. Perkins j 
v. ()'Connolly, II. T. 0 Wm. IV.

Held, affirming the judgment in » P. it. 
•JMi. that under the Insolvent Act. 18(14. s.

s.-s. 5, a discharge in Insolvency would 
form no answer to proceedings upon a judg
ment against defendant for seduction. Ben- 
iim/'t v. Thrasher, 1 O. It. 313.

Malicious Arrest — Reasonable and Prob
able Cause, |—Plaintiff sued defendant in the 
first count for malicious arrest, by a false 
affidavit that defendant had a cause of action 
against him for the seduction of his daughter : 
and in the second count for effecting the same 
object by falsely. &c., representing that he 
was about to quit Canada, with intent, &e. 
Tin- plaintiff established a prirnft facie case 
mi both counts, in answer to which defendant 
proved i hat he was present when his daughter 
made an affidavit before a justice of the peace 
iliai she was pregnant by the plaintiff ; that 
In* had been informed of statements made by 
iIn- plaintiff affording a very strong inference 
of improper intercourse ; that he was told the 
plaintiff had said he had “signed away” his 
place: and that he. defendant, had received a 
letter from plaintiffs cousin, condemning the 
plaintiff for not marrying defendant’s daugli- 
ter, and telling defendant that it was his duty 
to look after him. as he was going to sell his 
place, and wanted to sell it to the writer :— 
Ib-ld. that these facts sufficiently shewed reas
onable and probable cause ; that, as they were 
uncontradicted, there was no question for the 
jury: and that a nonsuit therefore was pro
per. Riddell v. Brotrn, 24 U. C. It. 00.

See Hvsband and Wife, II.—New Tiual, 
IN. 7—Public Morals and Convenience. 
III.

SEISIN.
Letters patent, suo vigore, constitute seisin 

in fact. Weaver v. Burgess, 22 C. P. 104.
See Dower, I. 3 (b)—Estate.

SEIZURE OF VESSEL.

See Revenue, II. 5—Ship, XVI.

SEPARATE ESTATE.

See Bankruptcy and Insolvency, I. 7, VI. 
7—Husband and Wife, XI. 3.

SEPARATE SCHOOLS.

See CONSTITUTIONAL Law. II. 10—Si H00L8, 
Colleges, and Universities, v.

SEPARATION DEEDS.

Sec Husband and Wife, V.

SEQUESTRATION. WRIT OF.

See Execution. XI Practice—Practice 
in Equity before tiie Judicature Act,
XXI.

SERVANT.

Sec Master and Servant—Railway, XIII. 
12. XVIII.

SERVICE OF PAPERS.

See Practice—Practice at Law before the 
Judicature Act, XV.—Practice in 
Equity before the Judicature Act,
XXII. —Practice since the Judica
ture Act. XIII.—Sheriff, XII.—Trial, 
VII. !»

SESSIONS.

I. Generally—Authority and Jurisdic
tion, 0335.

II. Appeals to Sessions,
1. Generally—Right of Appeal, 0330.
2. Adjournment, 0338.
3. Amendment, 0338.
4. Costs. 033».
5. Evidence, 0341.
6. Jury, 0341.
7. Notice, 0342.
8. Recognisance, 0342.
9. Time for Appealing, 0343.

10. Waiver.
(a> Of Appeal, 0344.
(b) Of Objection to Appeal, 0345.
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11. Other l'âne», U345.

III. Proceeding in Review of Sessions.

1. Appeal to Superior Court, <1340.
2. Cage Reserved, <1347.
3. Certiorari, (J347.
4. Habeas Corpus and Certiorari, 0348.
5. Mandamus, (1348.
6. Prohibition, <1340.
7. II >i# of Error, 0349.

I. Generally—Authority and Jurisdic-

Appllcation of District Funds.]—Jus- 
tiers in sessions cannot apply the funds of
a district towards building a gaol and court
house without express authority by statute. 
Rex v. Justices of Newcastle, Dr a. 204.

Assault — Attnnpt to Murder.]—At the 
quarter sessions the prisoner was found guilty 
on an Indictment charging that she. on. &<•".. 
in and upon one It., in the peace of God and 
of our lady the Queen then being, unlawfully 
did make an assault, and him. the said It., did 
beat and illtreat. with intent him. the said B.. 
feloniously, wilfully, and of her malice afore
thought, to kill and murder, and other wrongs 
to the said It. then did, to the great damage of 
the said B., against the form of the statute in 
such case made and provided, and against the 
pence. &c. A count was added for common 
assault. The evidence shewed an attempt to 
murder, but it was moved in arrest of judg
ment that the court had not jurisdiction, for 
that it was a capital crime, under C. S. C. c. 
01. s. 3 :—Held, that the indictment did not 
charge a capital offence under that section, 
nor an offence against any statute, but that 
the conviction might lie sustained as for an 
assault at common law. Regina v. McEvoy, 
20 V. C. R. 344.

7------— Sentence — Warrant — Costs—Im
prisonment.]—Held, that the court of quarter 
sessions is a court of record, and has power, 
in the case of an assault, to pronounce a sen
tence of fine and costs of prosecution, and im
prisonment in default of payment : and that 
a warrant of commitment under the seal of 
the court, or signature of the chairman, is not 
necessary. Quiere, as to the propriety or im
propriety of such court directing imprisonment 
to be continued until costs ns well as fines 
are paid. Ovens v. Taylor, 19 C. P. 49.

Bench Warrant—Seal.]—A bench war
rant issued at the quarter sessions, tested in 
open sessions, and signed by the clerk of the 
peace:—Held, not invalid for want of a seal. 
Fraser v. Dickson, 5 U. C. R. 231.

Constitution of Court —Judge—Convic
tion.]—It is no objection to a conviction at 
the quarter sessions that neither the Judge of 
the district court nor any barri ster was pre
sent when a conviction was made. Regina v. 
Crabbe. 11 U. C. It. 447.

—7-----Judge of yeighbouring County —
Provincial Statute.]—Held, that the county 
Judge of the county of Lanark had no power

to preside at the sessions in the county of Ren
frew, the Provincial statute authorizing him 
to do so being ultra vires. Hibson v. McDon
ald, 7 O. It. 401.

Coats Power to Award.]—See Regina v. 
McIntosh, 28 O. R. 603.

Forgery. |—The quarter sessions has no 
jurisdiction to try the offence of forgery. Re
gina v. McDonald. 31 V. C. It. 337. See Re
gina v. Dunlop, 15 V. C. It. 118.

Kidnapping.|—See Cornwall v. Regina, 
33 V. C. R. 100.

New Trial — Assault.] — Defendant was 
convicted of an assault at the quarter sessions 
and fined, but during the same sessions he ob
tained a new trial on his own affidavit, and 
was acquitted at the following sessions :— 
Held, that the quarter sessions had authority 
to grant such new trial, and that the court of 
Queen's bench could not interfere. Regina v. 
Fitzgerald, 20 U. C. R. 540. See Re Ycarke 
and Binglnnan, 28 V. C. R. 551. post II. 11.

Nuisance - Abatement — Order—Certio
rari— Costs.]—The defendant was convicted 
at the general sessions on an indictment for a 
nuisance in obstructing the highway by the 
erection of a wall thereon, and directed to 
abate the nuisance, which not having been 
done the sessions made an order directing the 
sheriff to abate the same at the defendant's 
costs and charges, and to pay the county 
Crown attorney, forthwith after taxation, the 
costs of the application and order, and the 
sheriff's fees and costs and incidental expenses 
arising ont of the execution of the order :— 
Held, that the sessions had no authority to 
make the order to the sheriff, the proper mode 
in such case being by a writ de nocumento 
amovtmdo : that the order, being a judicial act. 
was properly removed by certiorari, and must 
be quashed, but without costs. Remarks as 
to the jurisdiction of the sessions as to costs. 
Regina v. drover, 23 O. R. 92.

Order—Sittings of Court.]—Semble, that 
the chairman of the quarter sessions cannot 
make any order of the court except during the 
sessions, either regular or adjourned. In re 
Coleman, 23 U. C. R. 015.

Perjury.]—Held, that a recognizance to 
appear for trial on a charge of perjury at the 
sessions was wrong, as the court had no juris
diction In perjury : but a certiorari to remove 
it was refused, as the time for the appearance 
of the party had gone by. Regina v. Currie, 
31 U. C. It. 582.

II. Appeals to Sessions.

1. Generally—Right of Appeal.

Conviction nnder Inland Revenne
Act.]—Held, that no appeal would He to the 
quarter sessions from a summary conviction 
under the Inland Revenue Act. 31 Viet. c. 8, 
s. 130. for possessing distilling apparatus with
out having made a return thereof ; for that 
such conviction was for a crime, and therefore 
not within C. S. TT. C. c. 114. In re Lucas 
and McGlashan, 29 U. C. R. 81.

Conviction nnder Liquor License 
Act.]—F., a shop-keeper licensed to sell in-
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toxicnting liquors in quantities not loss then 
;l (1iinrt. was convicted before the imlice limgis- 
imle under .‘Î1Î Viet. c. 32. for selling half a 
pint of whisky, contrary to the provisions of 
the Act. “without the license therefor by law 
required.” His appeal to the general sessions 
of the i>eace was dismissed on the ground that. 
I,y s. 25, the conviction was final and without 
appeal Held, that s. 25 only applied to per
sons who sold without any license : that F. 
rame under s. 2(1: and that by s. 30 lie had a 
right of appeal. Repina v. Firmin, 33 V. C. 
It. 523.

Conviction under Public Health Act.]
Where there is a conviction for an offence 

under the by-law set out in the schedule to 
■i... Public Health Act. K. S. O. 1887 c. 205. 
i- distinguished from any of the provisions 
ill the Al t itself, an appeal will lie from such 
conviction to the sessions, notwithstanding s.
112. which has no application. Regina v. 
Course//. 20 <1. It. <185. Reversed on different 
grounds. 27 O. It. 181.

Dismissal of Complaint.] — Where a 
charge of assault was preferred before two 
magistrates, under 4 & 5 Viet. c. 27. who dis- 
missed the complaint, ordering the complain
ant to pay the costs, the court refused a man
damus to the sessions to hear an appeal, for 
th,. statute contemplates an appeal only in 
,.uses of conviction. In rc Justices of Brock 
IHstrict, M. T. <1 Viet.

Held, that the prosecutor of a complaint 
,11111,It appeal front the order of a magistrate 
dismissing tin1 complaint : ns by It. S. O. 1877 
, 74. s. 4. the practice of appealing in such 
;l ca.se is assimilated to that under 33 Viet. c. 
47 (P.Ï. which confines the right of ap|s-ai to 
the defendant. A prohibition was therefore 
,,|.,|ere,|. hut without costs, as the objection to 
th- jurisdiction had not been taken in the 
curt Im.low. In rc Murphy and Cornish, 8 
I*. II. 420.

--------off met undir By-low.] There is no
appeal to the court of general sessions of the 
ponce from an order of dismissal of a com- 
idaint for an offence against a city by-law 
passed under the authority of s. 551 of the 
Municipal Act. R. S. <>. 1897 <•. 223. The 
" order " referred to in s. 7 of It. S. O. 1897

'.hi. the Ontario Summary Convictions Act, 
mentis an order against the party against 
whom the information and complaint is laid, 
uni does not include an order of dismissal. 
Regina v. Toronto Public School Hoard, 31 O. 
It. 457.

Order under Prevention of Cruelty to
Children Act.]—There is no appeal to the 
general sessions from an order for the custody 
.li d care of children under s. 13 and subse
quent sections of 56 Viet. c. 45 (O.). “ An Act 
for the Prevention of Cruelty to and better 
I'i,,lection of Children.” made by two justices 
of the peace sitting under s. 2 of 58 Viet. c. 52 
K>.). amending the former Act. In re Gran- 

1 r and Children's Aid Society of Kingston, 28 
<» It. 555.

Temporary Judicial District—Vrarest 
County.] — Two justices, appointed in 1880 
for the temporary judicial district of Nipis- 
s'.ng. made a conviction in the said district of 
one M. for an assault committed there :— 
Held, that no appeal would lie under 9 Viet.

41 (C. S. C. c. 101, s. 4). to the general
-sions of the county of Renfrew, being the

nearest to the place of conviction, for the jus
tices were not appointed under the Act, but 
under It. S. O. 1877 c. 71, and the place of 
conviction was not within any part of Canada 
defined and declared by proclamation under 
that Act. Gibson v. McDonald, 7 O. It. 401.

Sec Regina v. Ramsay, 11 O. It. 210 : Re
gina v. Robert Simpson Co., 28 O. It. 231.

2. Adjournment.

Power of. |—Under C. S. U. C. c. 114. an 
appeal from a conviction must lie heard at the 
court of quarter sessions appealed to. There 
is no power of adjournment. In rc McCum
ber and Doyle, 26 U. C. It. 516.

--------  Costs.]—Nor is there power to ad
journ the question of costs. Regina v. Mur
ray, 27 U. C. It. 134.

Statute—Directory—Indorsement on Con
viction.]—An appeal from a conviction for 
malicious Injury to property came on for hear
ing at the general sessions. No order of ad
journment was indorsed on the conviction, the 
clerk merely entering a minute of the order 
in his book. At the following sessions the ap
peal was heard and the conviction quashed 
Held, that the provision in s. 77 of It. S. C. 
c. 178, as fo indorsing the order of adjourn
ment on the conviction, was not impera
tive. but directory merely, and therefore the 
omission to make the indorsement did not af
fect the validity of the order to quash. Re
gina v. Read, 17 O. It. 185.

Sec In rc Ryer and Plows, 46 U. C. R. 206.

3. Amendment.

By Magistrate -Return of Amended Con
viction—Judgment.]—A conviction may he re
turned and proved at any time during the 
hearing of an appeal therefrom to the general 
sessions, or. in the discretion of the chairman, 
even during an adjournment for judgment. A 
minute of conviction signed by the justice, but 
not sealed, was returned to the sessions, upon 
the entering of an appeal therefrom by the de
fendant. The jury found the defendant 
guilty of the offence of which he had lieen 
convicted, but on motion for judgment he ob
jected that the conviction was not scaled. The 
chairman reserved judgment until a day 
named, and during the adjournment the jus
tices returned and filed a conviction under 
seal. The chairman then refused to receive 
it. or to give judgment, holding that there was 
no conviction upon which to found the appeal, 
which had been heard:—Held, that the proee- 
cutor was not entitled to a mandamus to com
pel him to deliver judgment : for the reception 
of the conviction in evidence at that period 
was in the chairman's discretion, which could 
not be reviewed. In rc Ryer and Ploies, 46 
U. C. R. 206.

--------  Return of Amended Conviction—
Notice of Appeal.]—The appellant was con
victed before the police magistrate of a city 
for keeping a house of ill-fame, “contrary to 
a certain by-law of the corporation." She ap
pealed to the sessions, in May following, where 
it was held that under 32 & 33 Viet. c. 32 
(P.), the decision of the magistrate was final.
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The appellant, on the 2ml June, applied for 
a mandamus to the sessions to hear the ap
peal. end the police magistrate on toe 
same day liled with the clerk of the peace 
another conviction, stating the offence to he 
“contrary to the statute in such case made 
and provided," 32 Viet. e. 32. under which 
there is no appeal :—Held, that the apjieal 
should have been heard ; ami that, after notice 
of appeal given and the time of hearing the 
appeal had arrived, no amendment could be 
made to the conviction. The mandamus was 
therefore ordered. Regina v. Smith, 3T* V. <\ 
It. 318.

By Sessions -Amendment of Sentener.] — 
Where an appeal was brought front a convic
tion imposing imprisonment with hard labour, 
which the magistrate had no power to award, 
and the sessions amended the record by strik
ing out “hard labour:"—Held, that their as
suming so to amend the conviction was not 
a quashing of the conviction, and therefore 
trespass would not lie against the justices. 
Semble, that the general sessions of the peace 
have no power under 32 & 33 Viet. c. 31 |I).i 
to amend the sentence in a conviction as by 
striking out the part imposing hard labour, 
but can hear ami determine an appeal on the 
adjudication of guilt only. McLellan v. Mc
Kinnon. 1 O. H. 21U.

-------- Duty to Amend.]—On appeal to the
quarter sessions from a justice's conviction, 
apparently intended to be under ('. S. V. ('. c. 
103. as amended by 23 Viet. e. 22. for having 
unlawfully entered defendant's premises (de
scribing them l and cut down and destroyed 
certain trees thereon. &c\, without stating that 
the premises were wholly enclosed, it appeared 
in evidence that the premises were in fact 
wholly enclosed, and the chairman directed the 
jury that the case, if any, was one arising 
under ('. S. 1’. C. c. 03, s. 23. The jury 
found the appellant guilty, but the chairman, 
notwithstanding, made an order quashing the 
conviction, as there was no averment or evi
dence that the damage done amounted to 20 
cents, and he refused to amend under 20 & 30 
Viet. c. 30:—Held, that the conviction was 
one under C. S. V. C. c. 105, as amended by 
23 Viet. c. 22. and that the quarter sessions 
could not convert the charge into one under 
<’. S. V. C. e. 03. s. 23; but that, the appeal 
having been submitted to the jury, though 
with an erroneous charge, their verdict should 
have been treated as a determination of the 
appeal, and the chairman should have amended 
the conviction, in accordance with 20 & 30 
Viet. c. 30. by the insertion of the words 
“ wholly enclosed," and have affirmed ami en
forced the same. A mandamus was therefore 
ordered to set aside the order of the quarter 
sessions as in excess of jurisdiction, and to 
amend ami affirm tin- conviction. McKenna 
v. Powell, 20 C. P. 394.

See^Regina v. Washington. 40 V. C. It. 221,

4. Costs.
Certificate of Non-payment.] — The

court having granted a prohibition against 
proceeding further with an appeal from a 
conviction, refused a mandamus to the clerk 
of the peace to certify the non-payment of 
costs of the appeal, under C. 8. V. c. 103, s. 
07. In re Coleman, 23 V. C. It. 015.

Order for—Payee.]—Quære, whether an 
order of the sessions, simply ordering costs of 
an appeal to be paid, without directing to 
whom they are to be paid. &c.. under s. 74 of
32 & 33 Viet. e. 31 (I).), is regular. In re 
I tela ne y \. MacXabb, 21 C. P. 503.

— ----- Payee—Amendment,]—T’nder 32 &
33 Viet. c. 31, ss. <13. 74 (I).I, the court of 
quarter sessions, at which an appeal is heard, 
must determine, on quashing a conviction, 
whether any and what costs are to be paid, 
and when. Where, therefore, the only order 
made was, “conviction quashed with costs:" 
—Held, that no subsequent session of the court 
could interfere by way of amendment of the 
order or otherwise, and a rule for a manda
mus to the chairman and clerk of the sessions 
to issue the said order, with a provision for 
payment by the respondents to the appellant 
of the costs of the appeal forthwith after tax
ation, was discharged, but under the circum
stances without costs. In re Hush and Vil
lage of Uobeaygeon, 44 U. C. R. 199.

Respondent — Abandoned Appeal.]—Ap
peal against a summary conviction for breach 
of a by-law of the corporation of St. Thomas, 
for selling spirituous liquors without license. 
The appellant gave notice of appeal in due 
time, but entered into no recognizance to pro
secute his appeal with effect ; nor did he after
wards gix'e notice, before the sittings of the 
sessions, of the abandonment of his appeal, 
under s. 4 of C. S. 1". C. c. 114:—Held, re
spondent entitled to costs. In re Neil and 
Sells. 9 L. J. 217.

-------- 11’fliit of Proper Xotiee.]—T’nder 32
& 33 Viet. c. 31. s. 05, and 33 Viet. c. 27 (D. >. 
the court of quarter sessions has no power to 
award costs on discharging an appeal for 
want of proper notice of appeal, for the words 
“shall hear and determine the matter of ap
peal " mean, decide it upon the merits. In re 
Madden, 31 U. C. It. 333.

--------  Want of Proper Kotice — Certio
rari.]—Where an anneal to the sessions is 
dismissed without being heard and determined 
on the merits, there is no power to impose 
costs. He Madden. 31 V. It. 333, followed. 
When a notice of nppeal is given for the wrong 
sessions, and the nppeal is not heard on the 
merits, the right to certiorari is not taken 
away by s. 84. It. 8. C. c. 178. Regina v. 
Becker, 20 O. It. 676.

Successful Appellant.] — The court of 
quarter sessions has no authority to order 
a person acquitted on appeal to pay any part 
of the costs of such appeal, or to convict him 
of an offence for disobeying such order. Re
gina v. Orr, 12 U. C. It. 57.

Taxation —•lurisdiction—Formal Order— 
Criminal Code.]—Where the chairman of the 
general sessions of the peace made a minute of 
dlamlaaal of an appeal from the conviction of 
a police magistrate, with costs to I*» taxed by
die clerk of the peace, trot no formal order 
was drawn up in pursuance of such minute:— 
Held, that a certificate of the clerk as to the 
amount of such costs and a subsequent order 
of the court of general sessions directing a dis
tress warrant to issue in respect of the same, 
were irregular and must be quashed. If such 
formal order hail issued, the certificate might 
have been upheld, although the appellant was 
bound by recognizance conditioned to pay
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the costs. Freeman v. Read, !» V. R. N. S. 
:;ul, specially referred to. Held. also, that 
in view of s. 880(et. (f I. of the criminal code, 

X: 56 Viet. c. ‘-M.l (I>. ». the formal order 
might have been drawn ti|) at any future sit
tings of the court of general sessions, and the 
costs included therein nunc pro tunc, if neces
sary, the power to determine the amount of 
such costs not being, ns it is in England, con- 
lined to the justices at the same general ses
sions at which the apjieal is heard. Rv Both- 
icell mill Burnside, 31 O. It. 605.

5. Evidence.
Improper Admission—Reversal of Ver

dict. |—Where a person had been convicted be
fore justices and fined, and on an appeal to 
the quarter sessions the justices there admit
ted more evidence than had been heard on the 
conviction, and the accused party was acquit
ted : but. on receiving the opinion of the at
torney-general that the additional evidence 
should not have been admitted, the justices in 
sessions confirmed the conviction, and ordered 
it to be recorded, but took no notice of the 
acquittal—the court made absolute a rule for 
a mandamus, commanding them to enter an 
acquittal. Hex v. Justices of Bathurst, 4 O. 
S. 340.

New Evidence on Appeal.]—On an ap
peal to the quarter sessions under 4 Win, IV. 
e. 4. evidence differing from or additional to 
that produced before the convicting justices 
may be received and go to the jury. Rex v. 
Justices of liuthurst, 5 O. S. 74.

On the appeal the appellant tendered evi- 
dence and witnesses not heard on the trial be
fore the magistrate which the chairman re
jected, relying on 32 & 33 Viet. c. 31. s. 06 
ih.'. wjiicli, however, had been repealed by 
42 Viet. c. 44. s. 10 (I>.) The conviction was 
amended and affirmed, as and for a breach of 
.1 municipal by-law:—Held, that the appellant 
had the right under either the Dominion Act, 
or It. S. O. 1877 c. 74. s. 4, which governed 
the case, to have such witnesses examined, and 
having been deprived of this right, the order 
of session» should be quashed. Regina v. 
Washington, 40 U. C. It. 221.

Sec the next case.

0. Jury.

Conviction under Liquor License Act
-—Prohibition.]—Held, (1) that after a con
vict ion by a magistrate for selling liquor after 
7 o'clock on Saturday evening under 32 Viet, 
e. 32. s. 23 (O.l, lias been confirmed, on ap
peal to the sessions, a prohibition to the ses- 
'i'ms will not lie granted. (2) That under 
the above section it is irregular for the Judge 
who tries the case to call a jury or to receive 
depositions of witnesses as evidence; hut this 

not ground for a prohibition. In re Brown 
mid Wallace, 6 P. R. 1.

Conviction under Lord’s Day Act.] —
Defendant was convicted under 8 Viet. c. 45, 
" for that lie. J. II., of the village of Preston, 
'lid on Sunday the 26th day of July last past. 

i the township of Waterloo, work at his ordi- 
- calling, inasmuch as lie and bis men did 

ake and haul hay on said day.” He appeal

ed to the quarter sessions, where the question 
was tried before a jury, and the conviction af
firmed. The proceedings having lieeu removed 
by certiorarijto this court:—Held, that 13 & 
14 Viet. e. 45 extended to this case, and au
thorized the trial by jury, though in 8 Viet, 
e. 45 there is a provision for appeal to the 
sessions, but not such trial. IIisutler v. 
Shaw, 16 U. C. K. 104.

Conviction under Municipal By-law,]
—On an appeal to tin- sessions from a convic
tion by a magistrate for breach of a municipal 
by-law, it is in the discretion of the chairman 
to grant or_refuse a request for a jury, under 
30 Viet. c. 58. s. 2 (I).i. which is declaratory 
of the meaning of s. 66 of 32 & 33 Viet. e. 31 
(!>.), and is not confined to cases under the 
Acts mentioned in the preamble and title, 
which relate only to the desertion of seamen. 
Regina v. Washington, 46 U. C. It. 221.

See Regina v. Bradshaw, 38 U. C. It. 564.

Signature.]—It is not essential that the 
notice of appeal under 33 Viet. c. 27 (D. ), 
from a summary conviction, should be signed 
by the party appealing. A notice, therefore, 
“ that we. the undersigned D. N. and C. N.” 
of. &<■.. following the form given by the Act 
in other respects, but not signed, was held suf
ficient. Regina v. Sichol, 40 U. C. R. 76.

Sufficiency of — Objections.]—Held, that 
a notice of appeal, stating “ that the formal 
conviction drawn tip and returned to the ses
sions is not sufficient to support the convic
tion." &c., is sufficiently particular to allow 
all objections to he raised which are apparent 
on the face of the conviction or order. Re 
Helps and Eno, 0 L. J. 302.

Time for Giving — Certiorari.]—A con
viction having lieen made within twelve days 
of the next sessions, notice of appeal was given 
to such sessions, instead of to the second ses
sions after the conviction, contrary to 33 Viet, 
c. 27, s. 1 (D. I. and the appeal was not 
heard :—Held, that such notice being inopera
tive. there had, in effect, been no appeal, and 
the right of certiorari was therefore not taken 
away by s. 2. Regina v. Caswell, 33 U. C. R. 
368.

See In re Hunter v. Griffiths, 7 V. R. 86, 
post 0; Regina v. MeGauleg, 12 P. R. 250, 
post 0; Regina v. Smith, 35 U. C. R. 518, 
ante; In re Madden, 31 U. C. R. 333, ante 4; 
Regina v. Essery, 7 P. It. 200, post 8.

8. Recognizance.

Filing — Enrolment — Condition—Suffi
ciency.]—T’pon an api»eal from a conviction 
to the general sessions of the iieace, the notice 
of appeal and the recognizance were produced 
by the clerk of the court from its files, exhibit
ed to the court, and placed in its custody, and 
evidence was given of the service of the notice 
of appeal. The recognizance purported to lie 
executed by the convicting justice, and ap
peared to have been in the custody of the clerk 
of the peace from its date:—Held, sufficient 
proof to fourni the jurisdiction of the court to
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try the appeal, in the absence of evidence I 
shewing the recognizance to be false ; and that 
enrolment of the recognizance was unneces- | 
sar.v. The recognizance was filed by the ap- i 
pellant. instead of being sent to the clerk of | 
the pence by the justice who took it ; and the | 
condition therein was to appeal to the “ gen
eral quarter or general sessions,” and not to 
the “court of general sessions of the peace — 
Held, a sufficient compliance with the statute. 
llcgina v. Esxery, 7 P. It. 200.

Form—Condition.]—The form of recogni- I 
zance to try an appeal, given in the schedule 
to C. S. C. c. 100. is sufiieient, though the con
dition differs in form from that provided by c. I 
00, s. 117. In re Wilson and Sessions of I 
Huron and Bruce, 23 U. C. It. 301.

---------  Variance from Statute — Time for I
Filing.]—The person appealing from a sum- [ 
mary conviction by a magistrate must comply | 
with all the conditions imposed upon him j 
by the statute under which he appeals, j 
Where in the recognizance the appellant, 
instead of being bound to npi»enr and j 
try the appeal. &e., ns required by the I 
Act, was bound to appear at the sessions 
to answer to any charge that might be made ] 
against him. the appeal was dismissed. An 
application to take the appellant’s recogni
zance in court was refused, on the ground 
that, although the recognizance need not be 
entered into within four days, it must be en- 
tered Into and filed before the sittings of the I 
court of quarter sessions to which the appeal 
is made. Kent v. Olds, 7 L. J. 21.

Non-resident Sureties. |—Persons non
resident within the jurisdiction of the general i 
sessions of the peace to which an appeal is 
given, are not competent sureties in a recogni
zance to prosecute an appeal from a summary 
conviction of a justice of the peace. Regina 
v. Lyon, 0 C. L. T. Occ. N. 0.

9. Time for Appealing.

“ Appeal Brought " —- Notice — Indian 
Act. 1—Under 39 Viet. c. IS. s. 84 (D.). the 
Indian Act, 1879. an appeal must he brought 
before the appellate Judge within thirty days 
from the conviction, (living notice of appeal 
to the next session, and entering into a recog
nizance within that time, is not sufficient. In 
re Hunter v. Griffiths, 7 P. It. 80.

The words “ appeal brought ” in s. 108 of 
the Indian Act. It. S. C. c. 43, are satisfied by 
the giving of notice and of the security pro
vided for by the Summary Convictions Act ; 
and it is not necessary for an appellant to 
bring his appeal to a hearing within the time 
limited by s. 108. In re Hunter v. Griffiths, 
7 P. It. 80, not followed. Semble, merely giv
ing notice of appeal within the thirty days 
would have satisfied the words of the statute. 
Regina v. McQaulcy, 12 P. It. 259.

Extension of Time by Justices’ Delay
—Certiorari.]—S. on the 9th February, 1875, 
was convicted before justices of an offence 
against the Act for the sale of spirituous li
quors. 37 Viet. c. 32 (().) On the 27th he ob
tained a certiorari to the justices to return the 
conviction into the Queen’s bench, which was 
not served until the 9th July. In the mean
time, on the 3rd March, he procured a sum

mons from the county Judge by way of appeal 
from the conviction under 38 Viet. c. 11 (O.), 
alleging as a ground for obtaining it so late, 
that the delay arose wholly from the default 
of the justices. He persisted in the appeal, 
notwithstanding the certiorari ; but the Judge 
refused to adjudicate on the merits, holding 
that it had not been made to appear to him 
that the delay arose wholly from the default 
of the convicting justices, and. therefore, that 
he had no jurisdiction. On the 13th Septem
ber the justices returned to the certiorari that 
before its delivery to them they had, at the 
request of 8., transmitted the conviction and 
papers to the county Judge upon the appeal 
under 38 Viet. c. 11 (O.) In November S., 
having procured the papers to be returned by 
the county court clerk at Marrie to the magis
trates’ clerk at Orillia, moved to quash the re
turn to the certiorari, and for another writ, 
or for an attachment for not having returned 
the conviction, in obedience to it, or for an 
order to return the conviction forthwith, 
or to amend the return by including 
the conviction therein. In support of 
this motion it was urged that the magis
trates wrongfully put it out of their 
power to return the writ by transmitting the 
papers to the clerk of the county court, when 
they must have known that the appeal was too 
late. The application was refused, for S., 
having procured the transmission of the papers 
for his own appeal, could not insist that it 
was wrong : it was apparent that lie aban
doned the certiorari in order to carry on his 
appeal : and when he served the writ he knew 
that the justices had not the papers to return. 
Qua*re, as to the propriety of t.he county court 
clerk returning the papers to the justices’ 
clerk. Semble, that the justices could not 
properly have refused to transmit the papers 
on the ground that the apiieal was not made 
in time; but that the recognizance being fur
nished, they should transmit the papers at 
least within the month, leaving it to the 
county Judge to decide as to the cause of de
lay. Regina v. Slaven, 38 U. C. R. 557.

Regina v. Caswell, 33 U. C. R. 303,

10. Waiter.

(a) Of Appeal.

Payment of Fine — Mandamus.]—One 
M.. having been on the 27th August. 1802. 
convicted “ for allowing card-playing at his 
inn. and other disorderly conduct during this 
year.” was fined $20 and costs, which he paid, 
but said he “ would see further about it.” On 
the 30th notice of appeal was given, and on 
tlie 11th September the appeal came on at the 
quarter sessions, when the court decided that 
the right to appeal was waived by plaintiff 
having paid. On application for a mandamus 
the rule nisi called upon the court of quarter 
sessions, instead of the justices, to shew cause : 
—Held. (1) that under the circumstances 
there was no waiver of the right to appeal. 
(2) That the rule nisi having been enlarged 
by the justice» at their request, from the prevl 
mis term, objections could not now he taken 
to its form. Semble, that on any doubtful 
ground a party should not lie deprived of his 
right to appeal against a summary conviction. 
In re Justices of United Counties of York and 
Feel Fx parte .Mason, 13 C. P. 159.
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(b) Of Objection to Appeal.
Application to Postpone.] — The ap

pellant, having been convicted of an assault 
under C. S. 0. c. 1)1, 's. 37, appealed to the | 
quarter sessions. On the first day of the 
court, after he hud proved his notice of appeal, 
at the respondent's request the case was post- | 
poned until next day ; and the respondent | 
then objected to the jurisdiction, as it was j 
not shewn that the appellant had either re
mained in custody or entered into recogniz- | 
mice, as required by s. 117 of C. S. C. c. 91). j 
The court held that this objection had been 
waived by the application to postpone, and 
they quashed the conviction. On motion for 
a prohibition to the quarter sessions from 
further proceeding in the matter :—Held, that 
this was an appeal under s. 117 above men
tioned. not under C. S. U. C. 114, s. 1 : that 
it was clearly incumbent upon the appellant 
to shew his right to appeal by proving com
pliance with that section ; and that the neces
sity for such proof was not waived by the 
respondent’s application for delay. The prohi- \ 
bition was therefore granted. In re Meyers 
ami Wonnacott, 23 U. C. It. Oil.

Recognizance not Proved—Proceeding 
on Merits. ]—The complainant applied to 
quash an order of the general sessions made 
on appeal, quashing a conviction, on the 
ground that it was not shewn at the court 
that defendant had entered into the necessary 
recognizance. It was not denied that notice 
of appeal had been duly given or that the 
recognizance had been duly entered into and 
filed with the clerk of the peace; but the ob- !

linn was that it had not been proved at I 
the trial of the appeal :—Held, under the cir- 1 
dimstances of the case, that the respondent’s I 
counsel, by his conduct, must be assumed to 
have waived any objection to the recogniz
ance. Regina v. Crouch, 35 U. C. R. 433.

Semble, that where objection has been taken 
to ilie jurisdiction of the court, and the party 
objecting thereto has afterwards proceeded to 
a trial upon the merits, he should be held to 
have waived proof of those preliminary con- 
ditions which give the court jurisdiction, if 
it shall appear subsequently upon his moving 
against the verdict, that those conditions had 
in truth been complied with. Regina v. Essery,
7 1\ It. 290.

11. Other Cases.
Duty of Justices—Return.1—Held, that 

a conviction of two or more justices of the 
peace being appealed from did not relieve them 
from the penalty attached to the duty of mak
ing immediate return under 4 & 5 Viet. c. 12,
S. 1. Murphy q. t. v. Harvey, 9 C. P. 528.

New Trial.]—Where a conviction has been 
allirmed by a jury ou appeal to the quarter 
-• ->imis. that court cannot grant a new trial, 
'.'lucre, whether when the verdict was against 
! " express direction of the chairman, that i 

u t would be bound, or should be compelled ! 
i - mandamus, to enforce the conviction so i 

j ed /.*- Yearke and Binglemun, 28 U.

Order Revocation of.]—On the first day ' 
' i lie session, the appellant’s counsel called on 

'I proved his case. The respondent did not | 
pear. It WAS not known that he had em- | 
>"l counsel, and the conviction was quash

ed. On the second day counsel applied to 
have the order of the court discharged and for 
a hearing :—Held, that the court had power to 
revoke the order to quash. McLean v. Me- 
Lean, 9 L. J. 217.

Reinstatement of Appeal—Alteration 
of Judgment.]—Held, (1) that an appeal dis
missed for want of prosecution may, at the 
instance of the appellant satisfactorily ac
counting for his non-appearance, be reinstat
ed. (2) That the justices in session 
may, if they see fit, oiler their judgment in a 
mutter of appeal, at any time during the con
tinuance of the sessions. In re (Smith and 
(Stokes, 10 L. J. 20.

Warrant of Commitment—Discharge 
of Defendant pending Appeal—Affirmation of 
Conviction.]—-On the conviction of the pris
oner herein she was committed to custody un
der a warrant issued by the convicting magis
trate. She gave bail, and was discharged from 
custody under 33 Viet. c. 27, s. 1. On the 
appeal being heard, the prisoner was found 
guilty and the conviction allirmed, and the 

| prisoner directed to be punished according to 
the conviction. No process was issued by the 
sessions for enforcing the judgment of the 
court, but a new warrant was issued by the 
convicting magistrate, under which the pris
oner was retaken. Writs of habeas corpus 
and certiorari were issued, and on the return 
thereof a motion was made for the discharge 
of the prisoner. In the margin of the writ of 
habeas corpus, it was marked “ per ” 33 Car. 
II.. which was signed by the Judge issuing it: 
—Held, that the prisoner was not in custody 
or confined under the judgment of the sessions, 
but under the warrant of the convicting magis
trate : and semble, under the circumstances, 
the convicting magistrate was functus officio, 
and therefore could not issue the warrant in 
question, which should have been issued by the 
sessions ; and possibly they could have di
rected punishment for the unexpired term : but 
that if no bail had been given, and the pris
oner had remained in custody, no further or
der of commitment would have been neces
sary, or if no warrant of commitment had 
been issued prior to anneal, the magistrate 
could have issued one thereafter. Held, also, 
that under a certiorari the conviction might 
be quashed : and, as the judgment of the ses
sions confirmed the conviction, it would prob
ably fall with it. Regina v. Arscott, 9 O. It. 
541. See Arscott v. Lilley, 11 O. It. 153. 14 
A. R. 283.

See Regina v. Dunning, 14 O. R. 52.

III. Proceedings in Review of Sessions.
1. Appeal to Superior Court.

Right of.]—Quære, whether a party hav
ing appealed to the quarter sessions under 13 
&. 14 Viet. c. 54. from a conviction by a justice 
of the peace, has any right of appeal from 
the decision of that court. Victoria Plank 
Road Co. v. Simmons, 15 U. C. R. 303.

--------  Municipal By-law—Certiorari.]—
The defendant was convicted before the mayor 
of breaking a town by-law. and appealed to 
the quarter sessions, where the conviction was 
upheld. A motion was then made in the com
mon pleas court against the indictment, which
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was brought up by certiorari, and the convic
tion whs again upheld. Quere, as to the right 
of appeal from tin- quarter sessions. Régitta 
v. II oboN, 7 (*. V. 405.

-------- Prtty Trespass Ac#.]—Where a per
son convicted under the Petty Trespass Act. 
has appealed to the quarter sessions, where 
the conviction is confirmed, no appeal lies 
thence to the Queen's bench. Regina v. /wipe;/. 
II. T. 4 Viet. ; Regina v. 11 asst //, 2 P. 11. 1114.

See* Regina v. Haul thee. 23 U. C. It. 457,

2. Cane Reserved.

Effect of Stating Case Removal from 
Session». I Defendant having been convicted 
at the quarter sessions in June. 18(14. judg- j 
ment was reserved, and a special case stated for 
the opinion of the court of common pleas. The 
questions thus reserved not having Is-en heard [ 
or disposed of. the case, having been duly j 
adjourned from time to time, was again , 
brought up at the sessions in March, 1804, 
and a rule nisi granted for a new trial, which | 
was afterwards discharged. The defendant 
appealed from that decision :—Held. that, as | 
the case remained with the common pleas, the I 
(piarter sessions was not legally in possession 
of it. so as to grant the rule nisi : and that 
the Queen’s bench therefore could not he called 
upon to review the decision. Rtgina v. Boult - 
lee, 23 U. C. R. 457.

Observance of Statutory Require
ments. |—The court will not hear a case from 
the quarter sessions unless the statute and 
rules of court prescribing the preliminary steps 
have been strictly complied with. Regina v. 
Hatch. 15 C. P. 401.

Power to Reserve Case — Misdt- 
meanuur.] — The appellant, having been con
victed before justices of having pretended 
to he a physician, contrary to 20 Viet. c. 34. 
appealed to the quarter sessions, and was 
found guilty :—Held, that the sessions had no 
power to reserve a cast- under C. S. V. C. c. 
112. the appellant not being a person “con
victed of treason, felony, or misdemeanour.” 
Semble, that if 20 Viet, had in terms de
clared the act charged unlawful, it would 
have been an indictable misdemeanour. Pome
roy v. Wilson, 2(5 V. C. R. 45.

See Regina v. McEvog, 20 U. C. R. 344,

3. Certiorari.
Relief upon —Award of Restitution.1 — 

Defendant, having been convicted at the quar
ter sessions on an indictment for forcible en
try. was fined, hut that court refused to order 
a writ of restitution, and the case was removed 
into tin- Queen's bench by certiorari Held, 
that it was in the discretion of the court either 
to grant or refuse the writ : and under the cir
cumstances it was refused. Regina v. Wiglit- 
man, 20 V. C. R. 211.

-------- Revieir on Merit*.!—On the 8th No
vember. 1875. an information was laid against 
It. before tile police magistrate of St. Thomas, 
by one N.. under 32 & 33 Viet. c. 22 (DA. for 
having unlawfully and maliciously broken and

! injured the fence around the land of X. The 
defence set up was. that the fence encroached 
on It 's land, hut there was evidence which, 
if believed, went to shew that B. did not com
mit the injury under a bonA fide exercise or 
lielief of a right ; and the magistrate con
victed and fined him. It. upjienled to the gen
eral sessions of the iieace. where neither side 

j asked for a jury ; the court urged them to 
have one. hut the respondent. N.. refused, and 

j the court, having heard the evidence, decided 
I that It. acted, though mistakenly, under a 
! bonA fide belief that he hud a right to remove 
I the fence, and without malice: and they or- J dered the conviction to he quashed with costs.

X. then applied to quash this order, upon the 
I ground, amongst others, that the case could 
1 not he tried without a jury :—Held, that 32 

& 33 Viet. c. 31. s. (Mi (|).i. which authorizes 
the court to try without a jury, is within the 
powers of the Dominion parliament, and that 
the case having been properly before sessions, 
the court above could not review the decision 
upon the merits. Section (Ki of 32 & 33 Viet, 
c. 22. does not dispense with proof of malice 
in such cases, hut, read in connection with s. 
20, merely means that the malice need not 
he conceived against the owner of the property 
injured. Regina v. Bradshaic, 38 l . C. R. 
5d4.

To whom Directed.]--It is improper to 
call on the court of general sessions to shew 
cause to a rule for a certiorari. Re y ash and 
McCracken. 33 U. C. It. 181.

When Taken Away.]—In the case of a 
conviction for an offence not being a crime, 
affirmed on appeal to the sessions, the writ of 
certiorari is not taken away by 38 Viet. c. 
4 (O.) In re Bates, 40 V. C. It. 284.

The statute 32 & 33 Viet. c. 31, s. 71 (DA, 
preventing applications touching the decision 
of a Judge at quarter sessions, in appeal, not 
only refers to cases where an adjudication has 
taken place therein, hut even where the appeal 
has gone off on a preliminary objection to the 
right of entering it. Regina v. Firman, 0 P. 
It. «7.

See Regina v. Watson. 7 C. P. 405 : Re
gina v. Pair ell, 21 U. C. It. 215. post 7 : Re
gina v. Orover. 23 O. It. 02, ante I. : Itegina 
v. Currie, 31 V. (’. R. 582. ante I. : Regina 
v. Becker, 20 O. It. 670, ante II. 4: Regina 
v. Washington. 40 V. C. It. 221. ante II. 5; 
llespeler v. Shaw, Id V. C. It. 104. ante II. 
d : Regina v. Caswell, 33 U. C. It. 303. ante 
II. 7: Regina v. Sloven, 38 U. C. It. 557, 
ante II. 9.

4. Hahtas Corpus and Certiorari.

See Regina v. Arscott, 0 O. R. 541. ante 
II. 11.

5. Mandamus.

See Regina v. Smith. 35 V. C. R. 518 : In 
re Rger and Plows, 40 IT. C. R. 200: Mc
Kenna v. Powell. 20 C. P. 304. ante II. 3: 
In re Coleman, 23 IJ. C. It. 015. ante II. 4: 
Rex v. Justices of Bathurst, 5 O. 8. 74. ante 
II. 5; In re Justices of United Counties of 
York and Peel, Ex parte Mason, 13 C. P. 150. 
ante II. 10 (a) : Re Yearkc and Binglcman. 
28 U. C. It. 551, ante II. 11.
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6. Prohibition.

bice Regina v. Courscy, 2(> O. It. (585, 27 
O'. It. 181, ante II. 1 ; In re Murphy and 
Corniah, 8 I». It. 420. ante II. 1; In re 
Granger and Children a Aid Society of Kings
ton. 28 O. It. 555. ante II. 1 ; In re Coleman, 
23 V. C. It. 015. ante II. 4: In rc liron n and 
W allace, 0 P. It. 1. ante II. 0; In rc Meyers 
ami W'onnucott. 23 U. C. It. Oil, ante II. 
10 (b).

7. Writ of Error.

The proper proceeding to reverse n judg
ment of the quarter sessions is by writ of 
error, not by certiorari and habeas corpus. 
Regina v. Potccll, 21 U. C. R. 215. But see 
Criminal Code, s. 743.

See Certiorari, II. 1—Mandamus, II. 7— 
Way, III. 2.

SET-OFF.

I. By* and Against Whom,
1. Agents and Auctioneers. 0350.
2. Assignee for Creditors, 0350.
3. Companies and Shareholders. 0351.
4. Division Court Clerks, 0353.
5. Executors, 0353.
0. Sheriffs. 0354.
7. Vendor and Purchaser, 0355.

II. Effect of Set-off or Claim of Set
off, 0350.

III. In Equity, 0350.
IV. In Particular Actions. 0350.

V. Pleading and Evidence. <13410.

VI. Pkacticb. 0301.

VII. Subject Matter of Set-off,
1. Claims Accruing after Action, 0301.
2. Claims by and against Assignees in

Insolvency and in Winding-up Pro
ceedings, 0302.

3. Cross-Actions and Counterclaims.
0305.

4. Debts in Different Rights or between
Different Parties. 0300.

5. Deduction from Contract Price, 0308. 
0. Judgments, 0308.
7. Liquidated or Unliquidated Claims,

0371.
8. Payment or Sct-olf, 0371.
0. Other Cases. 0372.
Vol. III. i>—200—51

1. By and against Whom.
1. Agents and Auctioneers.

Against Agent. |—Held, that the defend
ant. upon the facts stated in the report, had 
no right to n set-off against the pin in tiff upon 
the common counts, neither could he support 
a plea of payment, or accord and satisfaction ; 
hut that, if lie Imil any remedy at all against 
the plaintiff (and the court thought none ex
isted), he should have brought a special action 
for negligence of the plaintiff as agent, in not 
fulfilling his instructions. Sword v. Cur- 
ruthvrs, 7 U. C. R. 313.

--------  Action by Principal.]—The plain
tiffs sued for the price of goods sold and de
livered. The defendant pleaded that the goods 
were sold to him by one A., whom the defend
ant believed to be the principal, and that 
before the defendant knew that the plaintiffs 
were the principals, the said A. became in
debted to the defendant in a sum of $400, 
which he. the defendant, was willimr to set 
off against the plaintiffs’ claim. The jury 
found a verdict for the defendant on this 
plea :—Held, that the defendant, having pur
chased the goods without notice of A.’s being 
an agent (A. having sold them in his own 

j name l. could set off the debt due to him 
from A. personally, in the same way as if 
A. had been the principal : and that the ver
dict should be sustained. Bowmanville Ma
chine Co. v. Dempster, 2 S. C. R. 21.

Against Auctioneer.|—By an auction
eer's conditions of sale, purchasers to an 
amount exceeding £30 were to have “ six 

; months’ credit, giving approved indorsed 
tîntes :" Held, that a purchaser over £30 
could not be treated ns a purchaser for cash 
upon his refusal to furnish the indorsed note; 
and, as he could not consequently he sued on 
the common count for goods sold and delivered 
until after the expiration of the credit, that 
to a special action brought by the auctioneer 
against the purchaser, before the credit had 
expired, for not giving the indorsed note when 
requested, a plea of set-off would be inadmis
sible. Wakefield v. Carrie, 5 U. C. It. 159.

To an action by an auctioneer against a 
purchaser for goods sold, the purchaser 

| pleaded that A. delivered the goods to the 
auctioneer to sell ; that A. was the agent of 

! B., to whom the goods belonged ; and that he j I the purchaser i had a set-off against B., 
which he pleaded :—4Suivre, could the pur- 

I chaser plead the set-off against B., without 
further alleging that the auctioneer sold these 
goods to him us the auctioneer of B. S. C., 
tb. 1U0. '

By Agent. 1—An agent, if sued by bis 
principal for money received, cannot deduct in 
the first instance from such money the amount 
of a claim for money lent, or for any inde
pendent transaction between himself and his 
principal—treating the balance as the only 
sum held for the use of the plaintiff ; but he 
must plead his demand by way of set-off 
against his gross receipts. Hamilton v. Street. 
8 U. C. R. 124.

See llrunskill v. Itigney, 0 C. P. 500, ante 
(Principal and Agent. )

2. Assignee for Creditors.
Purchase of Debt before Assignment

—Knowledge of Insolvency.]—Before an as-
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signaient for the benefit of hi* creditor*, a 
Verson indebted to the assignor, who was 
aware of his insolvency, purchawd from a 
creditor of the insolvent a debt due to the 
former by the latter, which the purchaser 
(in an action by creditors and the assignee of 
the insolvent) claimed to set off against his 
debt to the insolvent Held, that under It. 
S. O. 1SN7 e. 124. s. 23, in connection with 
I lie general law of set-off, he was entitled to 
do so. Thibuudeau v. Carland. 27 O. It. 31)1.

3. Companies and shareholder».
Creditor of Vessel—Owner—Action for 

Itebt— Unpaid Stock.]—The defendant and 
one II.. in order to utilize an engine in which 
they were interested, arranged to have a 
steam vessel built, which was to be the prop
erty of a company to be formed under the 
Ontario Joint Stock Act of 1874, with a 
capital of $311,<Nmi. in shares of $100 each. 
The vessel was built and registered in defend
ant’s name, and several mortgages given by 
him upon her. In March, 1870, the plaintiffs, 
at the solicitation of the defendant and I!., 
and upon their agreement to use the plain
tiffs' wharf at a wharfage of $300 for the 
season, agreed to take stock in the projected 
company, executed a document prepared for 
intending stockholders, and gave two notes for 
$200 each, the first of which the plaintiffs 
paid, but not the latter. Some $000 stock was 
subscribed, and a meeting of intending stock
holders held, at which resolutions were passed 
as to the formation of the company, and ap- 
jwinting trustees to receive a conveyance of 
llie vessel in trust for the company until 
formed. The company was never formed, 
and it was admitted that the Ontario Act 
«lid not authorize its formation, nor was there 
ever a conveyance to the trustees. The plain
tiffs, not having been paid the$300, the wharf
age for 18715. which was charged against the 
vessel, sued defendant as the legal owner:— 
Held, that they were entitled to recover: that 
their subscription for stock did not constitute 
them joint owners or co-partners in the ves
sel. nor could defendant set off the amount of 
the unpaid stink note, for not only had the 
consideration therefor wholly failed, but it 
could only Is* a matter lietween the plaintiffs 
and the company, if formed. Sylvester v. 
MvCuaig, 28 C. V. 443.

Judgment Creditor of Company—Ac
tion against Short holder — Execution.\—Ac
tion against «lefendant ns a shareholder in 
a company incorporated under 27 & 28 
Viet. c. 28, by the plaintiff, a creditor of the 
«•ouipany, alleging a judgment recovered and 
li. fa. returned nulla bona. 1’lea. on equit
able grounds, a set-off due to defendant by 
the company, on the common counts, and on 
a judgment recovered by the defendant against 
the company, on which a fi. fa. had been re
lumed nulla bona:—Held, that the plea 
formed no defence : for the plaintiff was 
nui claiming in right of the company, but by 
virtue of a specitic statutory remedy: and the 
decision in Maelieth v. Smart. 14 Ur. 2118, 
was in principle applicable, notwithstanding 
the fact of defendant having a judgment and 
execution. limner v. Currie. 311 V. C. It. 411.

Officer of Company —Action for Salary 
—Unpaid Stork — Exccms of Set-off.]—The 
defendants were an iucor|>ornted company,

the capital of which was $30,000, in 100 
shares of $300 each, 1M) of which had been 
subscribed for. and paid up in full by duly 
made calls thereon. Subsequently the de
fendants employed the plaintiff to take charge 
of their business, and he was appointed presi
dent, at a salary of $1,200. He subscribed 
for seven shares of the unallotted stock, 
debited himself with the amount thereof, 
$2,1 IN), in the company's books, and after
wards paid for it. Afterwards, desiring to 
obtain control of the company, he arranged 
with four of the stockholders for the transfer 
to him of their stock ; but one of them, M., 
to enable him to remain as a director, was to 
and did subscribe for the three remaining 
shares unallotted. Subseipiently the plaintiff 
wished to withdraw from this arrangement, 
and the parties agreed to cancel it : hut M. 
was to be relieved of the three shares, and 
M.'s name was accordingly erased, and the 
plaintiff's inserted, as subscriber for these 
shares, the substitution being made either 
by plaintiff himself or by the nook-keeper by 
his direction. It was also arranged between 
the plaintiff and the other directors that this 
stock should be entered in the stock book ns 
pa ill up in full, but the plaintiff was to be 
debited with the $JMM>. to be paid out of his 
salary as president. Accordingly the plain
tiff, with his knowledge and assent, was so 
debited, and from time to time, as his salary 
became payable, it was set off against it, and 
a balance afterwards struck in the books on 
this basis. There was no by-law regulating 
calls or transfers of stock, and no calls were 
made on the plaintiff for either amounts sub
scribed by him, and no transfer from M. to 
plaintiff, except in the manner stated :—Held, 
that no transfer was necessary, as the plain
tiff's subscription must be held us an original 
one. nor were any calls required, for the 
plaintiff by his conduct had impliedly agreed 
that none need be made, and both he and the 
company were estonped from denying his 
ownership of the shares. The plaintiff hav
ing sued defendants for his salary:- Held, 
that defendants were entitled to set off the 
amount due on this stock. Held, also, that 
they were entitled to have judgment in their 
favour for the exress of the set-off over the 
plaintiff’s claim, and that for such purpose 
no special prayer or conclusion in their plea 
of set-off was necessary. «Smurf v. Itomnan- 
rUlv Machine and Implement Co., 2ô C. P. 
503.

---- -— Action for Salary—Unpaid Stock—
Winding-up.]—To an action by the plaintiff 
for salary against a company incorporated 
under the Imperial Joint Stock Companies 
Acts, defendants pleaded a set-off. It ap
peared that the plaintiff and one II. held 
shares which had been issued as paid up. but 
that that fact not having been registered as 
required by the statute, they had been placed 
on the list of contributories under the Wind- 
ing-up Acts in England, as liable for the 
debts of the company to the extent of their 
shares. The plaintiff also held similar shares 
in his own name:—Held, that under a special 
equitable plea the defendants might set off 
the alleged unpaid shares held by the plain
tiff, but not those held by the plaintiff and 
11. : and that their proper remedy, therefore, 
was to apply to stay the action under the 
equity of the Imperial Acts, which applica
tion might be made to this court. Semble, 
that the action should be stayed, and all mat
ters concerning the company left to be dealt



6353 SET-OFF. 6354

with under the Winding-up Art!» in England. 
Iloirell v. Dominion of Canada Oils Refinery 
Co., 37 U. C. R. 484.

4. Division Court Clerks.
Official Fees—Private Debt—Surette*. 1 — 

An notion against the sureties of a division 
court clerk, for moneys received by him for 
the plaintiff, having been referred, the arbi
trator submitted a special case stating that 
in 1858 the plaintiff sued the clerk for goods 
sold to him; that the clerk then produced a 
memorandum of settlement lietween them, 
Mgned by the plaintiff, relating to suits in 
the division court, which shewed a sum of 
i''{0 Os. 8d. due to the clerk ; that the Judge 
thereupon, against the clerk’s wish, and with- I 
out any particulars of set-off having been 
given, treater! this ns a set-off, and deducted 
it from the plaintiff’s claim. The sureties, 
defendants in this suit referred, contended 
that the plaintiff’s demand then sued for 
being a private account against the clerk, 
that sunt was improperly set off. and they 
claimed to have it credited to them In this 
action against moneys since received for the
plaintiff: Held, that what had been done 
in the former suit could not he thus reviewed, 
and that, as the clerk could not take credit 
a s«*cond time for this sum as against the 
plaintiff, neither could his sureties. Franklin 
v. Cream, 20 U. C. It. 84.

N<< Moffatt v. Foley, 20 V. C. It. 500,
post 5.

5. Executors.
Executor de Son Tort —Creditor.]—In 

hi action by a creditor against an executrix 
'!'• '"ii tort, she cannot set off a debt due from 
the plaintiff to her testator. Cameron v. Cam- 
tron, 23 V. P. 280.

Parent and Child—Advancement — Ad- 
""""I ration. I—A father, before his daugh- 
t'Tv marriage (in 1857). wrote a letter to 
I ■ r intended husband, saying he would give 
li* r 12.ÔIN) when she came of age, and one- 
fourth of his residuary estate at his death. 
In 1X58, and before she came of age. the 

"''••I- advanced money to the husband, for 
w|ii'"h he took his note ; but which he charged 

his ledger to the joint account of the hus- 
! "id and wife, and intended, if the same was 
v 1 '"paid, to set off the amount against his 
1 "i-hier's share of his estate :—Held, in a 
- i In the wife in the husband’s lifetime for 
1 idministration of the estate, that the ex- 

"."l-s had a right to set off the advance 
i't the wife’s share. Torrance v. Chew- 

eit. 12 (Jr. 407.

Promissory Note—Ranking on Insolvent 
1 h,,[ Rank Deposit.]—A testator, having a 

'it to his credit in a bank at the time of 
1 death, was indebted to the bank on a 

• under discount, which had not then 
""'•d. The deposit remained with the 

1 until after the maturity of the note, 
'h" hank brought an action on it against 

"\ccutors of his insolvent estate, who 
; i"d that the bank should rank on the 

for iii" full amount of the note and 
redit upon the dividend for the amount 

deposit :—Held, that the deposit not

' having been withdrawn or demanded before 
the maturity of the note, the bank was en
titled to set off the debt on the note against 
the deposit, and to rank for the balance.

I Ontario Hank v. Routhier, 32 O. It. 07.

Representative Capacity—Debt of Es
tate—Surety.] — A testator who owed debts 
exceeding his personal estate, devised his land 
to one of his sons, whom he also appointed 
an executor. The devisee paid debts exceed
ing the personal estate, and left but one debt 
unpaid. For the creditor to whom that debt 
was due the devisee became surety for an 
amount exceeding the debt so due by the tes
tator; and the devisee subsequently gave a 
mortgage on the land devised to secure the 
amount lie was surety for :—Held, that the 
debt due by testator was to be applied to
wards the discharge of the sum for which the 
devisee hud become surety. Uotdsmith v. 
(Joldsmitli, 17 (Jr. 213.

-------- Debt to Estate—Sureties.]—Declar
ation against the executrix of F., a division 
court clerk, on the covenant entered into by 
him and his sureties, for non-payment of 
money collected by him. I'lea, on equitable 
grounds, set-off for money due to defendant 
as executrix, on a judgment recovered by her 
as such executrix against the plaintiff, for 
goods sold, money lent, &c„ by testator to 
plaintiff :—Held, a good defence. Moffatt v. 
Foley, 20 U. C. R. 500.

--------  Individual Debt.]—Action on the
common counts against an executor on his 
testator's promise. I’lea, a set-off for goods 
sold and money paid by defendant as executor 
to the plaintiff :—Held, bad, as attempting to 
set off an individual debt against a demand 
due from defendant in his capacity of execu
tor. Oraeey v. Wilson, 1 U. C. R. 237.

------— Individual Debt — Execution.]—In
an action by an executrix against a sheriff 
for money received to her use as executrix 
on a ti. fa. against one 1)., which when pro
duced recited a recovery by the plaintiff execu
trix against I >.. for not performing certain 
promises and undertakings made to the plain
tiff, and for her costs, &c. :—Held, that a 
set-off by defendant against the plaintiff in 
her own right was inadmissible, the plaintiff 
claiming in her representative character, al
though the li. fa. was informally worded. 
Devlin v. Jarvis, E. T. 3 Viet.

0. Sheriffs.
Bond of Indemnity—Proceeds of Salo 

under Attachment.]—one of the obligors 
in a bond of indemnity, given to the sheriff 
under a writ of attachment against the goods 
of an absconding debtor, filed his petition 
for protection from process, and afterwards 
obtained a final order thereon. Judgment was 
obtained in an action against the sheriff sub
sequently to the filing of the petition and the 
bond, but was not referred to in C.’s schedule 
thereto Held, that the sum recoverable by 
the sheriff upon such lioml was not a “ debt 
contracted payable on a contingency.” or a 
” liability," under 1b & 20 Viet. c. !>3. from 
which C. was discharged by such final order. 
Held. also, that the obligors in such bond 
were not entitled to set off against the sher
iff's claim money which the sheriff had applied



6355 SET-OFF. 6356

out of the proceeds of the snip under the at
tachment to pay certain executions placed in 
his hands prior to such attachment. Moody 
V. Hull. 7 C. V. 15.

Money Made —Claim against Plaintiff— 
Attorneys Lien.]—A sheriff cannot retain 
money made on an execution, on the ground 
that he lias himself a claim for the amount 
retained against the plaintiff, who has ab
sconded. where the plaintiff’s attorney is en
titled to receive it on account of advances 
made to the plaintiff, liurnham v. Manners,
1» U. <’. It. 94.

Sale under Execution - Hatm for Pur-
elm*.- Mown—Individual Debt.] A sheriff, 
having at a sale under execution sold goods 
to the defendants, sued them for the pur
chase money; they pleaded set-off, and judg
ment recovered bv them against the sheriff: 
to which the plaintiff replied, equitably, that 
the money due on the sale and purchase of 
the goods bv the bank was due and payable 
to the plaintiff as sheriff, and that the claims 
mentioned in the idea were claims against the 
plaintiff individually Held, that the demand 
the sheriff had against the defendants as pur
chasers not being a mere personal demand, 
but lie being in a measure the agent of the 
plaintiff in the suit in which the execution 
issued, the defendants were not entitled to 
set off his personal debt against the claim 
against them by the sheriff in his official or 
ministerial capacity, hingsmill v. Bank of 
Upper Canada, 13 C. 1*. <K)0.

.See Déclin v. Jarvis, E. T. 3 Viet., ante 5.

7. Vendor and Purchaser.

Covenant by Purchaser to Pay off 
Mortgage 1 et ion by Vendor to Enforce— 
Debt Due by Vendor. 1—'The declaration stated 
that one W. (i. mortgaged to the plaintiff 
and two others, as trustees of S.. his unex- 
pired term in certain lands, to secure £400 
and interest, which he thereby covenanted to 
pay them at certain times specified : that W. 
G. also mortgaged said term to the pla ntiff. 
to secure £220 7s. Od. ; that under a power of 
sale in said last mentioned mortgage, the 
plaintiff duly sold the mortgaged premises 
to defendant at the following price—that is 
t,, say. that defendant should pay the mortgage 
to said trustees, and £150 to the plaintiff ; 
tlmt the plaintiff thereupon assigned said 
premises to defendant, and defendant by the 
assignment covenanted with the plaintiff to 
perform the covenants in the mortgage to said 
trustees. And the plaintiff alleged that de
fendant had not paid the price so to be paid 
bv him for his purchase, and had not paid the 
hist instalment of the mortgage to trustees. 
Defendant pleaded : ( 41 As to said price,
a set-off for moneys due by plaintiff to de
fendant. I.Tl As to the plaintiff’s claim in 
respect of the mortgage from W. G. to the 
trustees, a similar set-off :—Held, on demur
rer. pleas bad. for they were pleaded to a 
cause of action not advanced, ns the declara
tion was for the non-payment of money to the 
trustees, not to the plaintiff : and as to the 
fifth plea, the claim under the covenant to 
pay the trustees was not one to which a set
off could be pleaded, the debts not being mu
tual. .Martin v. Clark, 20 U. C. II. 419.

II. Effect of Set-off or Claim of Set-off.

Agreement after Action — Damages — 
Costs.]—Plaintiff agreed with defendant after 
action brought that if defendant would take 
a note which plaintiff had given to a third 
person, it should he allowed for and on ac
count of this action. Defendant did so. and, 
by such payment and other items of set-off ac
cruing before action brought, overbalanced 
plaintiff’s demand :—Held, that plaintiff was 
still entitled to a verdict with damages which 
would carrv full costs. Shertcood v. Camp
bell, 5 O. 8. 2.

Failure to Prove—Subsequent Icfton.] 
—Where two masons brought an action for 
work and labour against their employer, and 
recovered a verdict for £00. it was held that 
the employer could not afterwards bring an 
action against them for money he had paid 
them on account and which he had attempted 
to prove in the former action. Hunt v. Mc
Carthy, 0 O. S. 434.

Verdict in Former Action Estoppel.] 
—Where A. is sued by IV. and is seeking to 
set off a demand for which he has already 
sill'll A., and lms had a verdict :—Held, that 
lie is estopped by such verdict from bringing 
the same demand a second time before the 
jurv bv wav of set-off. Bussell v. Bo ice, 7 U. 
C. R. 484.

III. In Equity.

Agreement—Evidence of.]—In the view 
of equity the sotting off one demand against 
another between the same parties is extremely 
just ; and where there is any technical diffi
culty in the way of its being done without 
an agreement, the court accepts slighter evid
ence of such an agreement than is usually 
required in order to establish disputed facts. 
Lundy v. McCulla, 11 Gr. 308.

Alimony—Cost».]—In May. 1875, a deed 
of separation was executed between defendant 
and plaintiff, husband and wife, by which de
fendant was to pay the plaintiff $100 a year 
quarterly as maintenance. Afterwards in 
September. 1875. the plaintiff, objecting to the 
security offered, filed a bill for alimony, and 
defendant served a notice agreeing to allow 
her $100 a year quarterly for interim ali
mony. Tlie plaintiff accepted the notice, and 
defendant paid his alimony until May. 1870, 
when a decree was made for specific perform
ance of the agreement, but the plaintiff was 
ordered to pay defendant’s costs :—Held, tlmt 
the plaintiff must give credit for the sums 
paid as interim alimony ; and executions is
sued for the whole sum payable under the 
agreement were set aside; the costs payable 
by plaintiff were also ordered to be set off 
against the allowance, though such set-off was 
not asked for in the notice of motion. Max
well v. Maxwell, 7 P. It. 03.

Bank—Bill of Exchange—Dealing with 
Collateral Security—Set-off at Law.]—Where 
C. shipped flour to the order of a bank for 
account of L., and at the same time drew on 
L„ discounted the bill at the bank, indorsed 
and delivered to the bank the carrier's re
ceipt. and signed a memorandum stating that 
the receipt had been indorsed as collateral 
security for the payment of the draft, the 
bank to sell the flour, applying the proceeds
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ta pay the draft, and to place the property in 
charge of any respectable broker or ware
houseman. without prejudice to the hank's 
iluim upon any party to the draft:—Held. 
ihat the hank, though bound to retain the 
flour until the hill was accepted, might then, 
if they chose, deliver the flour to L., the fair 
construction of the agreement being that the 
retaining of possession until payment was 
optional with the bank. Qmcre. whether, if 
the bank were responsible for the flour under 
circumstances which prevented a set-off at 
law. that relief could be had in equity. Clark 
v. Hank of Montreal, 13 Gr. 211.

Costs—Separate Action».] — Where then1 
is a different cause of action in different 
courts between the same parties, the costs will 
not bo ordered to be set off. Cuthbert v. 
Commercial Travellers Association. 7 V. R.

Costs at Law and In Equity—Lien of 
Attorney.]—A bill hud been bled for an in
junction to stay an action of ejectment, which 
action the plaintiff successfully defended be
fore any injunction could be obtained. He 
proceeded no further with his suit in equity, 
and the bill was dismissed with costs. It was 
contended that the costs at law should be set 
off as against these costs, but the referee con
sidered that costs at law could not be set off 
against costs in equity, that being the rule in 
Kngland. The order of the- referee was 
alliruied as to the first point, and. without ex
pressing any opinion as to whether costs at 
law could be set off against costs in equity in 
a proper case, on this point also, on the 
ground that the lien of the attorney attached, 
and was paramount to any right to set off.
II ebb v. McArthur. 4 Ch. Ch. 03.

Insurance Moneys--Premium.]—An in
surance company accepted a note for the pre
mium. and the policy contained the following 
clause: “In case of loss, such loss is fo be 
paid in thirty days after proof of loss; the 
amount of the note given for the premium, if 
unpaid, being first deducted.” A partial loss 
having occurred:—Held, that the assured had 
a right in equity to set pff the amount against 
the note. Merry v. Columbian Ins. Co., 12 Gr. 
41b.

Moneys in Administrator's Hands —
( I On I lie dismissal of a bill, costs were 
taxed to defendants, and execution issued 
••iL'ainst the plaintiff, which was returned nulla 
bona. TWO of the defendants, as adminis
trators, held moneys, part of which would, 
<-n distribution, belong to the plaintiff, and 
which they now applied for leave to set off 
i-ainst the taxed costs. The motion was re
fused. Hlack v. Black. 11 Gr. 270.

Mortgage—Rents—Improvements.] — An 
assignment of an equity of redemption was 
made, which the court held to be void against

e creditors of the mortgagor; but, it appear
ing that the sons of the assignee had paid off 
the mortgage for her benefit, the court gave 
relief only on the terms of the amount being 
paid to the assignee; and held, that the 
creditors were not entitled to set off the rents 
t assignee had received. Held, also, that in 
such a case the assignee was not entitled to 
he allowed for improvements made upon the 
mortgaged premises; but that, if the same 
were properly allowable, the rents and pro
fit < accrued should be set off against the value
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of such improvements. Buchanan v. McMul
len. 25 Gr. 193.

Neglect to Set off at Law.)—A party 
who fails to take advantage of an opportunity 
to set off his debt nt law. cannot in general 
come to equity for that purpose. Held, also, 
that the finding of a jury on a plea of pay
ment cannot negative the existence of a cross
demand. Smith v. Muirheart. 3 Gr. 010.

--------  Reference.]—Where a plaintiff at
law filed a bill to enforce his judgment, the 
court, under the circumstances, directed a 
reference to the master to take an account be
tween the parties, defendant claiming to have 
had a set-off to a greater amount than the 
judgment, although the general rule is. that a 
party neglecting to set off his claim nt law, 
cannot afterwards apply to the court of chan- 
cerv to have the benefit of it. Cameron v. 
McDonald. 7 Gr. 402.

Partnership Claim—Separate Debt.]— 
T. purchased a quantity of bricks manufac
tured by the plaintiffs jointly, against one of 
whom (G.t he held a demand which he desired 
to set off against the price of the bricks; one 
of the plaintiffs being in fact assignee of a 
former partner of G.:—Held. that, even if the 
effect of this was to constitute the plaintiffs 
tenants in common, it afforded no ground for 
setting off a separate against a joint debt. 
Craham v. Toms, 25 Gr. 184.

Partnership Debt—fosfs.]—In a Part
nership suit the partnership was found in
debted to defendant, and, on the other hand, 
defendant was liable to certain costs. Defen
dant having become insolvent : — Held, that 
the plaintiff was entitled, notwithstanding the 
insolvency, to set off the costs against the 
debt. Brigham v. Smith, 17 Gr. 512.

Promissory Note—Failure of Considera
tion—Cross-Claim for Damages—Timber.]— 
Declaration by payees against makers of a 
note for $1.000, payable at three months. 
Plea, on equitable grounds, that the plaintiffs 
falsely and fraudulently represented to the de
fendants that they had the right to cut hard
wood timber under a crown license on certain 
lands, of which they gave defendants a list; 
that defendants, wishing to purchase such 
right, had all the lots examined, and there
upon, relying upon and believing plaintiffs' 
said representations, and being induced there
by. us plaintiffs well knew, defendants agreed 
with the plaintiffs to purchase the right for 
$2,800, of which $1,800 was paid down, and 
this note given for the balance ; that defen
dants relying, &c„ cut and made timber on the 
lots; that the plaintiffs had no such right in 
respect of a large quantity of said lands, by 
reason whereof defendants’ rights acquired un
der said agreement were worth less by more 
than $1,000 that the plaint ill's represented 
they were possessed of and pretended to sell ; 
that defendants first became aware of the 
fraud after they had paid the money and 
given the note, and expended a large sum. and 
they are likely to lose the money expended by 
them in manufacturing a large quantity of the 
timber cut by them. And defendants prayed 
that it might be declared they were not liable 
to pay the note; and that the plaintiffs might 
be required to pay them a fair compensation 
for their loss by reason of such representa
tions :—Held, on demurrer, plea bad ; that it 
shewed only a partial failure of consideration,
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and not of any delimit1 sum : that it was not a 
cue "i either legal or equitable set-off; and 
that the defendants could not prevent the 
plaintiffs' recovery until defendants' right to 
damages or compensation and the amount of it 
hud been ascertained; and, semble, that it 
should have shewn a tender of or readiness to 
pay the value of. or an offer to give up to 
plaintiffs, the timber cut by them on the lots 
to which the plaintiffs had no right ; and, per
haps, that since discovering the fraud they 
had cut no timber on such lots. (ieorgian Bay 
Lumber Co. v. Thompson, 35 V. C. It. <54.

—------- Price of Laud—Claim for Compen-
nation. |-On a sale of lands the purchaser 
gave his note for the balance of purchase 
money, and received a conveyance containing 
the usual covenants. There was a mortgage 
on the properly at the time for a sum less 
than the note, and the purchaser claimed to 
set off against the note damages he had sus
tained by being unable to resell the land in 
consequence of the mortgage; — Held, not 
allowable. Stevenson v. Ilodder. 15 (Ir. 570.

Purchase Money of Land—Lien for— 
Partnership Account — Mortgage.]— A pur
chase of lands had been made by plaintiffs 
and one (\ jointly, each to pay one-half the 
purchase money. The plaintiffs paid more 
than their share, and had a lien on (Vs in
terest for tl.e excess ; they also had lumber 
dealings together, the accounts of which were 
unsettled, and the balance thereon was claim
ed by each to be in his favour. In accounts 
of these lumber dealings the plaintiffs had 
charged f\ with his share of the purchase 
money. They afterwards filed a bill alleging 
that the land account and the lumber account 
were unconnected : and praying that they 
should he paid their advances for C. on the 
land, and that in default his mortgagees and 
assignee should be foreclosed:—Held. that, as 
against the lien of the plaintiffs on the land, 
these mortgagees were entitled to set off the 
amount, if any, due by the plaintiffs on the 
lumber dealings. Cook v. Mason, 24 Gr. 112.

Reciprocal Payments - Decree — Mo
tion.]— Where a decree directs sums of money 
to lie paid reciprocally by the parties, but is 
silent as to setting off one sum against an
other. that object cannot afterwards he attain
ed upon motion to do so ; the cause must lie re
heard. Itohcrtson v. Meyers. 2 Gr. 431. See 
Itroirn v. \ cl son, 11 P. R. 121.

Specific Performance—Purchase Money 
—Costs, | In decrees for specific performance 
of a contract for purchase, a time for pay
ment of the purchase money should be limited, 
or. in default, the bill dismissed. In such cases 
also the decree should direct a set-off between 
the unpaid money and the costs. McDonald 
v. Elder, 3 Gr. 244.

Unconnected Cross-demand*. | —Where 
there are unconnected cross-demands, equity 
does not in general interfere to set off one 
against the other, in the absence of any 
special circumstance or agreement, express or 
implied. Smith v. Muirhead. 3 Gr. <510.

See Egleson v. Howe, 3 A. It. 566 ; Williams 
v. Reynolds, 25 Gr. 49.

IV. In Particular Actions. 
County Court—Jurisdiction.]—A plain

tiff cannot, by giving credit for a set-off, com

pel defendant to set it up. or give the county 
court jurisdiction. Eurnival v. Saunders, 26 
V. C. It. 119. See, however, -S', t'.. 2 C. L. J. 
245.

See Russell v. Conway, 5 U. C. It. 256; 
Fleming v. Livingstone, 0 P. It. 63.

Replevin - Avowry for Rent. \ — Set-off 
may he pleaded to un action for rent due un
der a demise, hut not to an avowry for rent 
in replevin. McAnnany v. Tickcll, 23 U. C. 
It. 122.

Replevin Bond. | — To an action on a 
replevin bond, by the assignee of the sheriff, a 
set-off forms a good legal defence, the penalty 
being considered as the debt. To such an ac
tion defendants pleaded, on equitable grounds, 
that the cordwood for which tin- replevin was 
brought and the bond given, was claimed by 
M. (defendant in the replevin). and it was 
agreed between him and the plaintiff that M. 
should haul the wood from where it was cut 
to the river, and if M. could not prove that 
he was entitled to the wood the plaintiff' should 
pay him for hauling and hankuge of the same, 
which amounted to #165 : — Held, that this 
sum might be set off against the breach for 
non-return of the wood. Me helve y v. Mc
Lean. 34 V. V. It. 635.

Special Action Common Counts—Suffi 
cicney of.]—A plaintiff cannot, by declaring 
specially, where lie could recover on the money 
counts alone, deprive defendant of his right 
of set-off. Miller v. Munro, M. T. 3 Viet.

V. Pleading and Evidence.
Admission of Liability.]—In an action 

for wages earned as a lumberman, the dispute 
being whether the person hiring the plaintiff 
was defendant’s agent, the defendant pleaded 
a set-off. and at the trial attempted to prove 
under it that the plaintiff had received goods 
from the store at the shanty: Held, that no 
inference could be drawn from this as an ad
mission by defendant of bis liability for plain
tiff’s wages. Stewart v. Scott, 27 U. C. R.

Amount of Set-off Particulars.]—The 
declaration contained eleven counts, with 
damages alleged at £200. Defendant pleaded 
to the whole declaration that the intestate 
was indebted to defendant in £250 on a judg
ment obtained for £138 5s. 7d. :—Held, plea 
defective, in not shewing how the £250 was 
due on the judgment. Blackstone v. Chap
man, 3 (3. P. 221.

Excess over Claim — Judgment for De
fendant,,\ — A defendant is entitled to have 
judgment in his favour for the excess of his 
set-off over tin- plaintiff’s claim, and for such 
purpose no special prayer or conclusion in the 
plea of set-off is necessary. Smart v. Bow
man ville Machine and Implement Co,, 25 C. 
P. 508.

Sec. also. Parsons v. Crabb, 31 U. C. R. 
435. post, VI. ; Sinclair v. Town of Halt. 17 
U. C. R. 259. post VII.

Nolle Prosequi as to one Defendant.]
—Action on a note made by M. and indorsed 
by ('. Pleas by M„ general issue and set-off; 
and by ('.. general issue, set-off. and release. 
The plaintiffs took issue on M.’s pleas, and 
entered a nolle prosequi as to C. :—Held, by
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Robinson. C.J., and Macaulay. J.. that, in- I 
asmuch as the plaintiffs confessed by their nolle 
prosequi that C. had a set-off sufficient to 
meet the note they could not recover the 
amount against the other defendant ; and by 
Jones and Haeerinan, J.T.. that they were 
not precluded from doing so. Robertson v. 
Moore, 0 O. S. 04«.

Offer to Deduct. |—Plea of set-off to a 
less amount than plaintiff's claim :—Held, 
bad on special demurrer, for not offering to 
deduct the set-off instead of pleading it in bar. 
Jarvit v. Dickson, T. T. 3 & 4 Viet.

Particulars of Demand—Admission of 
Hems—Statute of Limitations.]—Where there 
i< nn plea of set-off on the record, the defen
dant cannot haw fhe advantage of any mere 
items of set-off. not being payments on 
account, which the plaintiff has admitted in 
his particulars of demand ; and where part of 
the plaintiff's own demands, stated in his par
ticulars, are barred by the Statute of Limita
tions. he has a right to place against these the 
items of set-off appearing in his particulars to 
lie hevond the six years. Ford v. Stafford.
8 V. C. R. 17.

Proof of Demand. |—Though it may be 
necessary to prove a demand where A. is suing 
IS. as for a breach of contract in not deliver- I 
ing certain goods, &e. ; yet where B. is suing 
A., and A. is setting off his breach against 
II.'s claim, it does not follow that the same ! 
demand must then he proved. Russell v. 
Rowe, 7 V. C. R. 484.

VI. Practice.

Affidavit—Merits.]—An affidavit disclos
ing a set-off merely is not an affidavit of 
merits. Anderion v. Johnston, 8 L. J. 4(5.

Attachment.]—Qutrre. ns to the effect of 
an attaching order on the right to set-off. .1/c- 
Xaughton v. Webster, 0 L. J. 17.

Judgment on Set-off — Nonsuit.} — 
Semble, that a defendant, though the plaintiff 
he nonsuited or have a verdict against him on j 
the other issues, may have his set-off found j 
and a verdict entered for it. for he has an 
independent right to judgment for his claim, 
which the plaintiff cannot defeat by a non- ; 
suit. Parsons v. Crabb, 31 V. ('. It. 435.

See Smart v. Rotcmanville Machine and I 
Imiilement Co.. 25 C. P. 503. ante V. : Sin- I 
rlair v. Totem of (ialt, 17 V. C. R. 250. post 
VII.

Notice of Set-off. 1 — A notice of set-off 
could not be given before the plea of the 
general issue was filed. Bickerstaff v. Mer
chant. II. T. 2 Viet.

VII. Subject Matter of Set-off.

1. Claims Accruing after Action.

Effect of — Damages—Costs.} — Plaintiff 
a U reed with defendant, after action brought, 
that if defendant would take a note which the 
plaintiff had given to a third person, it should 
lie allowed for and on account of this action. 
Defendant did so. and by such payment and

other items of set-off accruing before action 
brought, overbalanced the plaintiff’s demand : 
—Held, that plaintiff was still entitled to a 
verdict with nominal damages, which would 
carrv full costs. Sherwood v. Campbell, 5 O. 
S. 2.

--------  Promissory Note.} — A promissory
note made by the plaintiff to defendant, fall
ing dim after the service of the plaintiff*» writ, 
but before declaration filed, may lie set off 
in the action. Thorne v. Haight, II. T. (i 
Viet.

Pleading-—Cheque — Bill of Rechange — 
Dishonour.|—To an action on a cheque by 
the bearer against the maker, defendant plead
ed that the cheque was given to one It., who 
had always lieen the lawful holder thereof,

1 and that the plaintiffs held the same as his 
agents ; that it was given for bills of ex
change drawn by It. on II. & Co., and since 
overdue and dishonoured, whereof It. had 
notice ; that the cheque was held by plaintiffs 

j as It ’s agents, and It. was liable to pay de- 
| fendant, as drawer of said bills, the amount 

of said cheque : and defendant offered to set 
off the same:—Held, plea bad. for not alleg- J ing that the bills were dishonoured before the 

1 commencement of this suit. Wood x. Stacn 
son, ltl V. C. R. .‘>'27.

Procuring Assignment of Judgment
—Notice. 1—After plaintiff had commenced an 
action against the defendant to recover from 
him in respect of his unpaid stock in a joint 
stock company the sum of .$442.211. being the 
amount of an unsatisfied judgment recovered 
by the plaintiff against the company, one B. 
recovered a judgment against the company, for 
$4,333.08, and assigned it to one (J.. who as
signed part of the money recovered to the ex
tent of $500, the amount of the defendant’s 
unpaid stock, to the defendant. The object of 
the assignment to the defendant was to give 
him priority over the plaintiff’s claim :—Held, 
that the procuring of such assignment by de
fendant being for such purpose, and being a 
voluntary act on defendant’s part, and with 
notice of plaintiff's claim, did not constitute a 
defence to it; but semble, if the set-off" had 
accrued to the defendant in his own right, al
though after action brought, it would have 
been otherwise. Field v. Uullowug, 5 O. R.

2. Claims by and against Assignees in Insol
vency and in Winding-up Proceedings.

Bank — Winding-up—Cheque— Subsequent 
Liabilities—Discretion. ]—On 15th November, 
1887. the day before the suspension of the 
Ventral Bank, one I>.. having sufficient funds 
to his credit, drew a cheque upon it payable to
C. , who deposited the same in the Dominion 
Bank, and obtained an advance upon it. and
the Dominion Bank claimed upon it in the 
winding up proceedings having presented it 
for payment on 17th November, when, how
ever. the Central Bank bad suspended pay
ment. On 23rd November. 1887. the Ventral 
Bank marked the cheque good, debiting D.'s 
account and crediting the Dominion Bank 
with the amount thereof. Afterwards, how
ever. the liquidators claiming the right to set 
off certain subsequently accruing liabilities of
D. against the cheque, the Dominion Bank 
withdrew their claim upon it. and the master 
in ordinary disallowed it. Subsequently, and
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after the first dividend had been paid, C. 
beard of this, and filed a claim on the cheque, 
on 13th September. 1888. The master, how
ever. held that the time for tiling claims 
having elapsed, he had a discretion as to allow 
ing the claim, and allowed it only subject to 
the said set-off:- Held, that there was no 
right to set off as claimed, and that the allow
ance of the claim was ex debito justitiee, and 
not discretionary. The fact of the Central 
Hank having accepted the cheque, and credited 
the amount to tin- Dominion Hank, and 
charged the amount to D.. shewed conclusive
ly that at that lime the Central Hank was not 
a creditor of D. : nor did the case come within 
the meaning of any of the clauses in the 
Winding up Act relating to fraudulent prefer
ences. lie t'intrul Hank of Vu inula, Cayley's 
Vane, 17 U. It. 122.

--------  Winding-up—< 'ontributory—Retro
activity of Statute.|—J. !.. the appellant, 
gave to one Q. his note for .$ii.OOO. which was 
indorsed to the Hank of V. E. 1.: the Union 
Bank at the time held a cheque or draft, made 
by tin- Hank of I'. E. I.. for nearly the same 
amount, and this draft the appellant pur
chased for something more than $2<Ml less 
than its fate value; being sued on the note, 
he set off the amount of such cheque or draft, 
ami paid the difference. On the trial he ad
mitted lie had purchased it for the purpose 
of using it as an off set to the claim on his 
note, which he had made non-negotinble. and 
he also admitted that if he could succeed in 
his set-off and another party could succeed in 
a similar transaction, the Union Hank would
Ïet their claim against the Hank of P. E.

.. which had become insolvent, paid in full. 
The Judge at the trial charged that if the 
draft was indorsed to the defendant to enable 
him to use it ns a set-off he could not do so, 
because he was a contributory within the 
meaning of the Tiltli section of the Unnada 
Winding-up Act, and that the Act. which came 
into force on the 13th May. 1883. was retro
spective as regards the indorsements made be
fore it was passed, but within thirty days be
fore the commencement of the proceedings to 
wind up the affairs of the bank. The jury, 
under direction, found a general verdict for 
the plaintiff for the amount of the note and 
interest: —• Held, that the appellant having 
purchased the draft in question for value and 
in good faith prior to 3(ith May. 1883. the 
Winding-up Act, 4ft Viet. c. 33 < I ». l. was not 
applicable, and therefore the appellant was 
entitled to the benefit of his set-off", and that 
the Winding np Act was not retrospective as 
to this indorsement. Inga v. Hunk of Prince 
Edward /aland. IIS, L\ R. 2U5.

-------- Winding-up — Contributory—Secu
rity— Dcpoait Receipt.]—Y., in making a de
posit on a government contract, gave a mark
ed cheque on the Ventral Hank, in which he 
was a shareholder, which cheque was sub
sequently cancelled, and a deposit receipt is
sued by the bank substituted therefor. Y. gave 
his note to the bank to cover the amount of the 
receipt. The bank went into liquidation on 
the 3rd December, 1SN7, and on 30th Jan
uary, 1888. Y., having been required by the 
government to take up the deposit receipt and 
replace it with other security, took an assign
ment of the receipt, and notified the bank. On 
being threatened with a suit on the note, he 
filed a petition asking for leave to set up the 
deposit receipt against the note as a set-off:— 
Held, following lugs v. Hank of Prince Ed

ward Island. 11 S. C. 11. 206, that Y. as 
maker of the note to the bank was a mere 
debtor and not a contributory, and that, al
though also a shareholder, and so liable ns a 
contributory, he was not a contributory quoad 
the debt which arose out of an independent 
transaction, and for that reason s. 73 of R. S. 
U. c. 129 did not apply. Held. also, that 
the prohibition in the Act against acquir
ing debts for the purpose of set-off is limited 
to the case of contributories; ns to debtors 
the law of set-off as administered by the 
courts is as applicable as if the company were 
a going concern ; and, following lte Moseley, 
\c.. Voke Co., Barrett's Case, 4 l>e (1. J. & 
8. 7ftli, that the right of set-off virtually arose 
not by reason of dealings subsequent to the 
winding-up order, but of dealings prior there
to, because the engagement was to g've secu
rity to the satisfaction of the government, and 
in hiking up the deposit receipt and supplying 
better security Y. was only fulfilling that 
which he was obliged to do by a prior boaft 
fide engagement. In re Central Hank of Can
ada, 1 once’a Coat, 15 O. It. t>25.

Officer of Company—Hreach of Truat.\
—L. having improperly withdrawn from the 
moneys of the company a certain sum, on the 
assumption that lie was entitled to it in pay
ment of his services: Held, that this was a 
breach of trust on L.'s part, and the amount 
thus withdrawn formed a debt based on a 
breach of trust, recoverable by the liquidator, 
under the special provisions of It. "8. C. c. 129, 
as to which no set-off was iiermissible against 
any debt or dividend due from the company to 
E. lie Holt and Iron Co., Livingstone'» Case, 
14 O. It. 211, 10 A. It. 397.

Preference-Appropriation of Payment»
I nat cured Debt—Redemption. |—A trader 

carrying on business in two establishments 
mortgaged both slocks in trade to B. as secu
rity for indorsements on a composition with 
his creditors and for advances in cash and 
goods to a fixed amount. The composition 
notes were made and indorsed by B., who 
made advances to an amount considerably over 
that stated in the mortgage. A few months 
afterwards the mortgagor was m default for 
the advances and a portion of overdue notes, 
and there were some notes not matured, and 
B. consented to the sale of one of the mort
gaged stocks, taking the purchaser's notes in 
payment, applying the amount generally in 
payment of his overdue debt, part of which 
was unsecured. A few days afterwards B. 
seized the other stock of goids covered by his 
mortgage, and about the same time the sheriff 
seized them under execution, and shortly after
wards the mortgagor assigne! for benefit of 
creditors. An interpleader issue between B. 
and the execution creditor resui.-d in favour 
of It., who received, out of the proceeds of the 
sale of the goods, under an order of the court, 
the balance remaining due on his mortgage: 
Horsfall v. Boisseau. 21 A. R. tk»3 The as
signee of the mortgagor then brought an action 
against B. to recover the amount representing 
the unsecured pnrt of his debt, which was 
paid by the purchase of the first slock, vhich 
pavment was alleged to be a preference to B. 
over the other creditors:—Held, affirming «.he 
decision below, that there was no preference io 
It. within R. 8. O. 1887 c. 124, s. 2; that hie 
position was the same as if his whole debt 
secured and unsecured had been overdue, and 
there had been one sale of both stocks of 
goods, realizing an amount equal to such debt.
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in which case he could haw appropriated a 
portion of the proceeds to payment of his 
secured debt, and would have had the benelit 
of the law of set-off ns to the unsecured debt 
under s. 23 of the Act ; and that the only 
remedy of the mortgagor or his assignee was 
by redemption before the sale, which would 
have deprived B. of the benefit of such set-off. 
atiphcns v. Boisseau, 20 S. C. It. 437.

Right Passing to Official Assignee.]
A mortgagor and mortgagee dealt together 

for some years without having had any settle
ment of accounts, and the former became 
insolvent. At the date of the insolvency 
there existed a right of set-off in favour of 
the mortgagor for the balance due him on 
their general dealings:—Held, that such right 
ol set-off paused to the official assignee of the 
mortgagor and that a transferee of the se
curity took it subject to the equity. Court 
v. Holland. 29 Ur. 19.

Sec Mason v. Macdonald, 45 U. C. R. 113; 
Thibaudeau v. Garland, 27 O. II. 391. unte I. 
2; Ontario Bank v. Routhier, 32 U. It. 07,.
ant- 1. 5.

3. Cross-Actions and Counterclaims.

Costs of Prior Litigation — Covenant 
to Bay.]—Declaration on common counts. 
Equitable plea, that defendant, under a power 
of sale in a mortgage, of which he was the 
assignee, on the 1st October, 1850. sold to 
plaintiff the premises therein comprised for 
i 100. £50 to he paid down at time of sale 
(which sum was paid, and is the money 
sought to be recovered in this action) ; and, 
at the same time, by agreement under seal 
between the parties, the plaintiff covenanted 
to pay any costs that defendant might be 
put to, by reason of any chancery or other 
1111«.... lin" arising out of the sale: and sub
sequently the mortgagor filed his bill in chan
cery to set aside the sale, making both the 
plaintiff and defendant parties; that by de
em- the sale was set aside, and defendant 
ordered to pay his own costs, which he did 
pay, and the same amounted to more than the 
plaintiff's cause of action, which he asks to 
have set off, and plaintiff to pay the difference. 
On demurrer :—Held, had as a plea of set
off, and on other grounds, as the matter set 
up was only the subject of a cross-action. 
Turley v. Evans, 13 C. P. 214.

Money Paid under Agreement—Im
proper Retention.]—In assumpsit for work 
and labour, &c„ defendant at the trial at
tempted to prove by way of set-off money 
received from him by plaintiff, in pursuance 
of an agreement to which they were mutually 
bound, and which was to he paid hy plaintiff 
into a bank, being tolls received by defendant 
as keeper of a gate rented hy him. and for 
which the plaintiff lmd become security for 
him:—Held, clearly not the subject of set-off. 
but that, if plaintiff had retained money im
properly, defendant had his remedy on the 
agreement. Denison v. Donnelly, 2 U. C. It.

Pleading Set-off as Counterclaim- —
of,]—1The plaintiff in his statement of 

claim alleged certain transactions between 
hirn and the defendant, in the whole compre
hending over $1,000. and claimed a balance 
oi $109.72 and interest from the 1st January,

1888. The defendant by his statement of de
fence denied that he was indebted to the 
plaintiff in any sum. and alleged that the 
plaintiff was indebted to him for goods sup
plied and on certain promissory notes in the 
sum of $1.320.75, for which he counter
claimed :—Held, that the matter of the coun
terclaim was really a set-off, and. even if it 
were not improper to call it a counterclaim, 
having regard to con. rule 373, this could 
not change its real character. Cutler v. 
Morse, 12 P. R. 594, referred to. Bennett v. 
\\ lute. 13 P. R. 149.

See Cutler v. Morse, 12 P. R. 594; Sander
son v. Ashfield, 13 P. R. 23U; Uirardot v. \Vel- 
ton, 19 P. R. 1U2, 201.

Rent—Damages for Distress.]—The de
fendant having distrained for rent in arrear, 
the plaintiff alleged that the defendant was 
indebted to him in damages for breach of the 
covenants in the lease to repair, and to lease 
in plaintiff un adjoining piece of land, and 
obtained ex parte an interim injunction re
straining proceedings under the distress, which 
was dissolved on the ground of concealment 
of facts:—Held, that the damages claimed 
by the plaintiff were not a " debt ” within s. 3 
of 50 Viet. c. 23 (O.), so as to constitute a 
set-off against the rent ; and, although under 
the O. J. Act they might be the subject of 
counterclaim, they would not justify an in
unction as against a distress levied ns here. 
\ at ton v. Henry, 18 U. It. 020.

—-------  Damages for Wrongful Entry —
Solicitor's Lien.]—In an action by a tenant 
against hie landlord for wrongful entry the 
tenant counterclaimed for rent, and a verdict 
was given for the same amount against the 
landlord for damages ns was given against the
tenant for rent. The trial Judge held that 
he had power to direct a set-off. although to 
the prejudice of the plaintiff's solicitor's lien 
for costs. Elelt v. 11 ay, 11 U. L. T. Dec. N. 
130.

4. Debts in Different Rights or between Differ
ent Parties.

Assignment of Debt—Damages against 
Assignee.]—By an agreement for the dis
solution of a firm, it was provided that all 
claims and demands, notes, bills, and book 
accounts belonging to the firm were io be 
collected by the plaint ills, who were to be 
the owners thereof, and by virtue of this the 
plaintiffs sued defendant for a balance al
leged to be due for goods sold and delivered 
by the firm lo defendant, who set up a claim 
for damages for non-delivery of goods by the 
firm which arose before the dissolution of 
the partnership :—Held, a valid assignment 
of a debt due by defendant to the plaintiffs; 
and that the defendants could set off the 
claim for damages arising by reason of a 
breach of the agreement under which the 
debt arose. The difference between the Im
perial and Ontario ('hoses in Action Act re
ferred to. Seyfang v. Mann, 27 O. R. G31. 
Varied 25 A. R. 179.

Joint Claim—Individual Debt.]—To en
title a party to set off one debt against an- 

[ other, it must be shewn that the debts are 
due from and to the same parties respectively. 
Where, therefore, a debt was due from A. 

' to B., and costs were due from B. and his
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solicitor to A., the court refused nn applica
tion by It. and his solicitor to set off the one 
amount against the other. 11 ilson v. titcitscr,
1 Hi. Hi. M.

Nominal Plaintiff—Assignment of Claim 
—Fstoppel. I — 1 tefendant having pleaded a 
set-oil" to an action upon a covenant for the 
payment of money, the plaint ill replied on 
equitable grounds, in substance, that the deed 
declared on and the moneys sued for were, 
before this action, and before the alleged set
off lunl accrued, duly assigned for value by 
the plnintifi" to It, and by H. to It.: that 
defendant had notice of and assented to both 
assignments; anil that this action was brought 
for It.’s beuelit, the plaint ill" being a nominal 
plaintiff only ; that, after the said assignments 
and notice thereof. It. sued defendant in the 
plaintiff's name on the same covenant for an
other breach, to which defendant pleaded non 
est factum, and a verdict and judgment were 
recovered against him. which he paid; and it 
was inequitable that lie should now set up the 
defence pleaded:—Held, replication good. 
Denuison v. Knox, 24 U. C. R. 110.

--------  Claim against lirai Actor.]—A de
fendant cannot set up by way of compensa
tion to a claiji) due to the plaintiff a judgment 
purchased subsequent to the date of the ac
tion. against one who is nor a party thereto, 
and for whom the plaintiff is alleged to be a 
prètc-nom. Uury v. Murray, 24 S. C. It. 77.

Partnership Claim — Individual Debt.] , 
— Evidence of a debt due by one of a linn 
(plaintiffs) in his individual capacity, will ! 
not support a plea of set-off to an action "by 
the firm for a partnership claim. Tegg v. 
Plank, 3 C. P. u'.)U.

T. purchased a quantity of bricks manu
factured by the pluintiffs jointly, against one 
of whom ( ti. | he held a demand, which lie 
desired to set off against the price of the 
bricks; one of the plaintiffs being in fact I 
assignee of a former partner of G. :—Held, 
that, even if the effect of this was to constitute 
the plaintiffs tenants in common, it afforded j 
no ground for setting off a separate against 
a joint debt. Graham v. Toma, 2.~> Gr. 184.

Personal Covenant — Croaa-daim aa 
Truatec.]—Held, that a married woman, 
though married before 4th May, IMS), was 
not bound by a covenant of her husband, 
entered into by bint for himself, his heirs and 
assigns, as a lessor of certain lands, to pay 
at the expiration of the lease for a certain 
mnlthouse which the lessee was to have liberty 
to erect on the demised premises, though the 
reversion had been assigned to lier husband 
and another as trustees for her, in such a way 
that she had the entire beneficial interest, and 
though the covenant ran with the land:— 
Held, also, affirming the decision in 2 <>. It. 
45!i. that a claim on behalf of the said trus
tees for rent in arrear, and for damages for 
non-repair, was not a matter of set-off against 
damages recovered against W. F. for breach 
of said covenant, though he was one of the 
trustees, they not being matters arising in 
the same right. Ambrose v. t'raaer, 14 O. It. 
651.

See Field v. Galloway, 5 O. It. 502, onto 
1 ; Hoinnunville Machine Co. v. Dempster, 2 
S. ('. It. 21.
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5. Deduction from Contract Trice.

Building Contract—Damages for De
lay.]—Plaintiff, by deed, agreed to build a 
house for defendant for $1.150, by a day 
named, and that for each day that should 
elapse after that day until completion, de
fendant might deduct $0 from tne contract 
price:—Held, that the sum of sr> per day 
was liquidated damages, not a penalty, and 
that it might be deducted from the contract 
price, without pleading it specially by way 
of set-off. Scott v. Dent, 38 U. C. R. 30.

tiee. also, Worthington v. Municipal Coun
cil of Haldimund, 10 U. ('. R. 217; Drown 
v. Taggart. 10 U. C. R. 183; Truax v. Dixon, 
17 O. R. 300.

ticc also, ante 3.

0. Judgments.

Acknowledgment of Satisfaction —
j Nfciy. |—A., being in execution at the suit of 
, B., recovered against It. a verdict for a smal- 
\ 1er sura :—Held, that proceedings in A.'s ac- 
j lion against It. should be stayed on B.'s ack- 
: nowledging satisfaction on his judgment for 
I the amount of A.'s verdict against him. 

liethunc v. Drown, 5 O. 8. 332.

Assignment. | — Under the circumstances 
of this case the set-off of cross-judgments 
was refused, the plaintiff's judgment having 
been assigned. In re Smart v. Miller, 3 P. R. 
385.

--------  Ilona F ides—Notice, ]—A rule to
set off a judgment recovered by defendant 

I against the plaintiff against the judgment in 
this cause, was discharged with costs, because 
the plaintiff had assigned this judgment bona 
tide to a third party, and the defendant had 
notice thereof. Miller v. Thompson, 1 P. R. 
245.

--------  Notice—Surety—equities—Injunc
tion.]—T. and M. having cross-judgments at 
law applied to the court of chancery to set 

I off the one against the other, which was re- 
I fused on the ground that the judgment against 
| T. had been assigned to a third person with

out notice; but. it apiiearing that M.’s lia
bility to T. arose in consequence of T. being 
surety for M.. the court granted an injunc
tion against the assignee, to prevent his en
forcing the judgment recovered bv M. ; as a 
person purchasing a chose in action does so 
subject to all the equities to which it is liable 
in the hands of the assignor. Thompson v. 
Miller, 4 Gr. 481.

Assignment of Verdict before Judg
ment.!—Tlie plaintiff had obtained a verdict 
against defendant for malicious prosecution. 
Defendant, in moving for a nonsuit or new 
trial on the evidence, asked also to set off a 
judgment which lie had against the plaintiff 
against that to be entered on this verdict, 
consenting in that event to waive his motion 
against the verdict. The court granted this, 
notwithstanding an assignment of such ver
dict, which was alleged to have been made 
between the trial and term by the plaintiff 
to a third party in satisfaction of a debt. 
Orr v. Spooner, 19 V. C. R. 601.
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I ter ire.]—The plaintiff had recov- I 
ered a verdict for $OOU against defendant for I 
malicious prosecution, hut judgment had not 
been signed thereon. At the same assizes the 
defendant recovered a verdict against the 
plaintiff for $380 on promissory notes, and 
signed judgment. The plaintiff almost im
mediately after its recovery assigned his ver
dict to his brother, hut the court held this to 
he a device to prevent a set-off :—Held, that 
the defendant was entitled to have the plain
tiff’s verdict set off pro tanto by entering sat
isfaction upon his judgment to the extent 
of the verdict, and paying the costs of suit : 
and it made no difference that the judgment 
had not been entered by the plaintiff. tirant 
v. McAlpinc, 4(1 U. C. It. 284.

Division Court. |—A judgment in a divi
sion court may he set off against the judgment 
of a superior court of record. Robinson v. 
shield». 2 C. L. J. 45.

Preservation of Attorney's Lien. | —
Vnder the circumstances stated in this case, 
the plaintiff was allowed to set off a judgment 
obtained by defendant against him in a former 
action against this judgment, for which the 
present defendant was in custody, saving the 
attorney’s lien on the first judgment, lin'd 
v. Smith, 1 T. It. 321.

--------  TJndrrtakinfl.l—Held, that a judg
ment purchased by defendant from a third 
party cannot he set off against the costs of 
the day. given to the plaintiff upon an appli
cation to postpone the trial, secured by the 
personal undertaking of the defendant's attor. 
ney to pay these costs, and upon which the 
plaintiffs attorney has a lien. Bennett v. ' 
Trrgrnt, 0 P. R. 171.

Preservation of Special Lien. |—Held, 
that a special lien, given upon the proceeds 
of a judgment pending an appeal from such i 
judgment, must prevail against an application 
to set off judgments, lion» v. Mel.ay, 7 P. It. 
97.

Principal and Surety. |—A surety can
not claim to have a judgment obtained by 
hi~ principal against the nlaintiff. set off 
against a judgment obtained by the plaintiff 
against him ns surety. Gray v. Smith. <1 O.
8. «12.

Proof of Judgment in Insolvency. | —
Defendant. in September. 1848. recovered 
judgment against the plaintiff for a large debt, 
on which he afterwards took out a commis
sion of bankruptcy, and proved for his claim. 
Plaintiff afterwards obtained a judgment 
against defendant for £50. on which he issued 
execution. Nothing had been done under the
■ oinmission hevond the appointment of an 
assignee: -Held, that defendant could not set 
off his claim again* the plaintiff’s judgment. 
Merrill v. Beaty. 15 V. C. R. 440.

Purchase of Judgment 7?ef uni of Ex
• 'ntio«.I—The court will not set off a judg-
■ ient nurchased by defendant against a plain
tiff after the return of an execution again* 
him. Elliott v. Crocker, 1 P. R 13.

Several Defendants—.Judgment against
One. |—Two plaintiffs recovered judgment 
against the defendants, one of whom was 
a'" rwards arrested under a c a. sa., issued on 
an affidavit made by one of the plaintiffs.

This defendant then sued that plaintiff and 
his attorney, and obtained a verdict against 
them. An application by the attorney for 
himself and his co defendant to set off this 
verdict against the judgment was refused ; 
for the attorney, having no interest in the 
judgment, could not claim to have the verdict 
against himself paid out of it. Pentland v. 
Bell, 13 U. C. R. 455.

-------- Payment by One. \—A judgment was
recovered by the Rank of Upper Canada v. 
A. Chichester. C. Chichester, and Lacourse, 
also a judgment of A. Chichester v. Cordon, 
Lacourse, and Gallon. An application by 
Lacourse, who had paid the former judgment, 
to set it off against the latter, was granted. 
Chichester v. tmi don. 4 P. It. 92.

---------  Set off a» to One—Lien of Attor-
ney.]—One of several defendants in a judg
ment was allowed to set oil' against it the 
amount of a judgment which lie bad recovered 
against the plaintiff, saving to the attorney 
bis lieu for costs. Fortum v. Hickson, 1 l . 
C. R. 498.

---------  Set off aa to One—Principal and
Surety—Intolrency.]—On a motion m set 
aside an award or refer back, it was alleged 
that $122 had been twice charged against the 
plaintiff, lieing identical with u judgment also 
allowed against him, and the arbitrator cer
tified that in his opinion the matter should 
lie re-o|>ened, as he was not sure this was 
not the case. It was objected also that the 
judgment was improperly allowed, having been 
recovered against the plaintiff and another, 
and therefore not admissible as a set-off. In 
answer the mistake was denied, and it was 
shewn that the identity of the two sums had 
been expressly in dispute before the arbitra
tor, and that the judgment had been recovered 
on a note made by the plaintiff, and indorsed 
for his accommodation by another, a defendant 
in a suit upon it. It was sworn also that the 
plaintiff was insolvent. The application was 
refused, (Juiere, whether under the circum
stances the judgment was not projierly al
lowed a# a set-off. Luttu v. 11 allbridye, 3 1*. 
R. 157.

Stay of Proceedings- Judgment not yet 
liecorered. | — This action was tried on the 
15th April, liefore a Judge, who gave his ver
dict for the plaintiff on the Kith May. on which 
judgment was entered against defendant on 
the 10th June. 1879. Un the 29th May all 
proceedings were stayed by order until the de
termination of an action, arising out of the 
same transaction, which had been liegun in a 
county court by defendant against plaintiff on 
the 1st January. This action was tried on 
the 8th July, when the defendant (plaintiff 
therein) obtained a verdict, and on the 27th 
August, judgment having lieen entered there
on. an order was made setting off the judg
ments :—Held, that the proceedings should 
not have been stayed, and the order was re
scinded. Booth v. Malt on. 44 V. C. It. 497.

--------- Judgment not yt t Recovered — At
torney*— Xcgligencc.]—Defendants, as attor
neys. delayed to register a mortgage to R., 
their client, by which the security was de
feated. They then obtained another mortgage 
from the same mortgagor to R.. on different 
land, subject to two prior incumbrances, and 
R. authorized their proceeding to foreclose this 
mortgage, expressly without prejudice to his
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rights ns against thorn. It. having «lied pend
ing a suit against defendants for negligence, 
his administrators obtained a verdict in it and 
issued execution. Defendants then applied to 
stay pm«•«-«-dings until they could obtain judg
ment for the costs taxed in the foreclosure 
suit, in order to set it off. It.’s estate being 
insolvent. In answer it was urged that the 
second mortgage and foreclosure ( which 
turned out of no benefit i as well as the in
solvency. resulted from defendants’ negligence, 
and that the judgment against them was the 
only asset to which the plaintiffs had to look 
for the expenses of administration. &e., for 
which they were personally liable. The ap
plication was refused. Lynch \. W'ilaun,
P. It. 10».

7. Liquidated or Unliquidated ('laimt.
Bond. | A set-off of a sum certain is a 

good plea in debt on a submission bond, as
signing ae a breach the non-payment of a 
sum certain awarded. Lindford v. Musgrove, 
0 O. S. 042.

Work and Labonr—Ascertainment.]—A 
set-off for money due for cutting wood, upon 
a special agreement under seal, to give defend
ant so much per cord for cutting :—Held, a 
liquidated demand, and the subject of set-off. 
Ueddes v. McCracken, 5 U. C. It. 573.

See Scott v. Dent, 38 U. C. R. 30, ante 5.

8. Payment or Set-off.

Credit — Contract — Account.]—A land 
owner had an old account for bread against 
the contractor for the erection of certain 
stores supplied, which account, with interest, 
he charged against the sums due to the con
tractor under the contract:—Held, upon the 
evidence, that the account and interest should 
be treated, not as a matter of set off. but as 
a payment of so much of the contract price. 
Truaco v. Dixon, 17 O. It. 300.

——-— Third Party — Account.]—The 
plaintiff wrote to defendant, who had a de
mand against one C\, saying that C. had 
asked him to settle the claim with defendant, 
and requested him, therefore, to charge it to 
his. the plaintiff’s, account. It was not proved 
that any account hud been rendered by de
fendant in which he took credit to himself 
for this as a payment on any particular ac
count:—Held, that this must be considered 
merely ns an item of set-off, and not as a 
payment. A otman v. Crooks, 10 U. C. R.

Orders—Third Parties.]—Payments made 
by a defendant for plaintiff of orders in favour 
of third parties, may be proved under a set
off, and need not be pleaded as payments on 
account. McLellan v. McManus, 1 U. C. R 
271.

Overpayments -Recovery of Kxccss.] — 
In an action on a building agreement, defend
ants pleaded a set-off equal to the plaintiff’s 
claim, for money had and received. Sic., and it 
appeared that they had in fact overpaid the 
plaintiffs for the work. The jury found a

verdict in defendants’ favour for the excess, 
contrary to the Judge’s charge. The court 
refused to amend the plea, so as to claim the 
sum given, ( 1 ) because such an amendment 
could not properly he granted, at least with
out a new trial ; and, (lit because the amount 
overpaid would not form the subject of a 
set -off. Sinclair v. Town of Halt, 17 U. C. It. 
25».

Sec Hamilton v. Street, S U. C. R. 124.

9. Other Cases.

Against Crown. I—See The Queen 
W hitehead. 1 Ex. C. R. 134.

Costs Payable to Married Woman.] —
Judgment for debt and costs having been re
covered by the plaintiffs against tTie defend
ant. a married woman, to be levied out of her 
separate estate, there was an appeal by the 
plaintiffs with regard to the form of the 
judgment, which was dismissed with costs. 
An application to vary the order made upon 
the appeal by directing that the costs thereof 
should be set off pro tanto against the amount 
of tin- judgment was refused ; but the court 
intimated that the taxing officer, upon taxing 
the costs of the appeal, would have power 
under rule 11(14 to set them off pro tanto 
against the costs awarded by the judgment to 
lie levied out of the defendant's separate prop
erty. Pel ton v. Harrison (No. 2). f 181)2] 
1 Q. R. 118. followed. Hammond v. Kcachie, 
17 P. R. 565.

Debt of Deceased—Deficiency of Assets 
■—Administration.]—In an action of trespass 
for entering the warehouse of a deceased per
son (of whose estate the plaintiff was the ad
ministrator) after his death and taking and 
converting the goods therein, the defendant set 
off a debt due by deceased to him. An ad
ministration order had been made, of which 
the defendant had notice before defence. The 
set-off was held bad under R. S. O. 1877 c. 
107, s. 30 (It. S. Ü. 1897 c. 12», s. 34), there 
being a deficiency of assets, and also because of 
the administration order. Monteith v. Walsh, 
10 P. R. 102.

Distress for Rent — Xoticc— Double 
Value.]—The service by the tenant, after dis
tress but before sale of a notice of set-off. 
pursuant to R. S. O. 1887 c. 143, s. 29, 
of an amount in excess of the rent, to which 
the tenant is entitled, does not make the 
distress illegal, and the landlord is not liable 
for “ double value ” for selling, under 2 W. 
& M., sess. 1, c. 5, s. 5, which requires both 
seizure and sale to be unlawful. Urillinger 
v. Ambler, 28 O. R. 308.

Improvements — Mortgage — Interest— 
Rents and Profits.]—A purchaser of land 
made lasting improvements thereon under the 
belief that be had acquired the fee and then 
made a mortgage in favour of a jierson who 
took in good faith under the same mistake 
ns to title. Subsequently it was decided that 
the purchaser had acquired only the title of a 
life tenant. The mortgagee was never in pos
session :—Held, that the mortgagee was an 
“ assign ” of the person making the improve
ments within the meaning of s. 30 of R. S. O. 
1887 c. 100. and had a lien to the extent of 
his mortgage which he was entitled to actively
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enforce. Held. also, that the value of the im- 
provements should he ascertained as at the 
date of the death of the tenant for life, and 
that there should be ns against the mortgagee 
a set-off of rents and profits or a charge of 
occupation rent only from that date till the 
date of the mortgage. Held, also, that inter
est should he allowed on the enhanced value 
from the date of the death of the tenant for 
life. MoKibbon v. Williams. 24 A. H. 12*2.

Solicitor's Costs.] — A solicitor's costs 
will be allowed as a set-off and as u debt, 
tliougb no bill has been delivered. Mucphcr- 
non v. Tisdale, 11 1*. It. 261.

Statnte-barred Debts.]—Where part of 
plaintiff's own demands stated in his particu- 
iiir- are barred by the statute, he has a right 
to place against these the items of set-off ap
pearing in his particulars to be beyond six 
years. Tord v. Spa fiord, 8 U. C. It. 17.

P. owed It. two debts, one secured by mort
gage. and one unsecured : and P. bad a coun
terclaim against It. P. executed a subsequent 
mortgage in favour of It., who filed a bill to 
redeem It.’s mortgage. Up to the time of 
tiling the bill ‘there had been no act appro
priating the counterclaim to either the se- 
,•tired or unsecured debt, and both the counter
claim and the unsecured debt had become 
barred by the statute Held, that the plain
tiff was not entitled to set off the counterclaim 
against the mortgage debt. Ross v. Perrault, 
13 Ur. 206.

See New Brunswick Oil Works Co. v. Par 
tons, -’u V. C. It. 531. ante BEVSHUE; Twr 
v. Smith. 21 U. C. It. 417, ante Partnership.

See Bills of Exchange, VII. 8—Com
pany. X. 0 (f)—Costs, V. 2—Distress. III. 
< .li DGMENT, VII.—Landlord and Tenant, 
XXIII. l—Pleading—Pleading since the 
.Ivdicatvre Act, V. — Principal and 
Surety, VI. 2 (ci—Railway, XXIV. 1 (b) 

Solicitor, VIII. 5—Vendor and Pur
chaser, 1. 7.

SETTING ASIDE PROCEEDINGS.
s.r Practice—Practice at Law before the 

Judicature Act, XVI.

SETTLED ESTATES ACT.

Exchange of Infant's Land»—Drpreeia- 
— 'Hie Settled Estates Act does not 

authorize the court to sanction an exchange 
.if the lands of an infant cestui que trust ; but 
when in such a case it can he shewn that a 
part of the property of the infant is exposed 

i depreciation if the proposed exchange be 
not effected, the court may order the same to 
he carried out under the provisions of C. S. 
V. C. c. 12, s. 60. Re Bishoprick, 21 Gr. 580.

Married Woman—Examination.]—Upon 
a petition under the Settled Estates Act. an 
i.t(1er was made dispensing with the examina- 
♦ion required by the Act of a married woman 
interested who lived out of the jurisdiction,

but not of one who lived within the jurisdic
tion. The Married Woman's Property Act, 
1884 (U. I. does not apply to cases under the 
Settled Estates Act, where the woman has 
acquired the property before the passing of 
the former Act. Re English, 11 P. 11. 108.

Power to Grant Renewable Building
Leases - " Usual Custom.' ] — In applying 
the English Settled Estates Act of 1850, 10 Sc
20 Viet. c. 120, to this Province, the words 
“ usual custom " in s. 2 must he satisfied with 
something less than the immemorial custom 
of England. It is satisfied by proof of a well 
recognized method or usage of framing build
ing leases in a given locality. Under that 
statute and 68 Viet. <•. 11 (O.), the power to 
lease with extended right of renewal may be 
granted up to 000 years. Re U a (son's Trusts,
21 O. K. 628.

Sale of Vacant Land -Lifo Tenant—In
come—Taxes—Infant—Maintenance.] — The 
Settled Estates Act was intended to enable 
the court to authorize such powers to be exer
cised as were ordinarily inserted in a well 
drawn settlement, and ought accordingly to re
ceive u liberal construction. Where the 
widow of the settlor was entitled to the whole 
income of the estate for her life, not charged 
with the support and maintenance of the 

i children, who were the remaindermen, an 
, order was made, upon the petition of the 

widow and adult children and with the appro
val of the official guardian, authorizing the 

; sale, in the widow's lifetime, of vacant and 
unproductive land forming part of the estate,

I notwithstanding that the effect would be to 
relieve the widow of the annual charge upon 
such land for taxes, to add to her income the 
profit to be derived from the investment of the 
proceeds of the sale, and to deprive the re
maindermen of the benefit of any increase in 
the value of the land : the price offered being 
the best obtainable at the time or likely to be 
obtained in the near future ; the court deem
ing the sale in the best interests of all par- 
tiee; and « ii<- widow agroalng to charge her 
income from the settled estates with the obli
gation of maintaining the infant remainder
man. Re Iloopcr, 28 O. R. 17V.

Sec Dcedes v. Graham. 16 Gr. 167 ; Re 
Smith’s Trusts, 4 O. R. 018, 18 O. R. 327.

SETTLEMENT.

Conveyance by Husband for Use of 
Wife and Children -Rights of Children.] 
—A husband conveyed lands to trustees to 
receive the rents, and, after payment of a 
mortgage, to pay the balance into the hands 
of his wife during her life, for her use and 
that of her children, to be at her separate dis
posal:—Held, that the plaintiff, the sole sur
viving child, was entitled to half the yearly 
income. Turner v. Drew, 28 O. R. 448.

Life Policy—Voluntarg Settlement.]— 
A benefit certificate in a mutual insurance 
society was expressed to be payable to the in- 

| surer’s mother, and by contract between him 
| and the society it was agreed that it should 

not be payable nor could it lie transferred to 
I any one else than his mother, wife, children, 
: dependents, father, sister, or brother : and that 
I if he died without having made any further
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direction ns to payment the money should lie I 
paid to the beneficiaries in the above order, 
if living. The insurer died intestate, unmar
ried, his father and mother predeceasing him, 
but two sisters survived, who were supported 
by him. and claimed the policy moneys in the 
character of “dependents ” us well as “ sis
ters." liis estate was insolvent, and his ad
ministrator claimed the money ns assets 
for the creditors:—Held, that the insur
ance amounted in effect to a voluntary set
tlement on the sisters of the insured, who, 
though not within the protection of It. 8. O. 
1887 c. ISO, were bénéficia riee named to the 
policy, and, as it was not shewn that the in
sured was not in a position to make a volun
tary settlement at the time he effected the in
surance. or at any time, they were entitled to 
the money. In re Roddick, -7 O. It. 887.

Marriage Settlement — “ Children "— 
Vented Remainder.]—By a marriage settle
ment certain land was conveyed to trustees in 
trust to sell and convey, as the husband and 
wife might ap|mint, and to invest the money 
and pay the interest to the wife during life, 
and in case the husband survived the wife, 
nud there was a child or children then sur
viving, to pay the interest to the husband 
during life, and after the decease of both to 
divide the money equally among the children, I 
and if there was only one child to pay the | 
whole to such child, and to case of the death 
of the wife without issue to pay the money to 
the husband, and in case the husband and 
wife did not. make any appointment, then 
in trust to support the contingent remainders 
thereinafter limited, and to pay the rents on 
the same trusts as the money. Two children | 
were born : the husband died : one of the child- j 
ren attained twenty-one, married, and «lied 
before his mother, leaving his sister and a 
«laughter surviving. On the death of the mo- ; 
ther:—Held, that the deceased son took a i 
vested interest, although he dii*«l before tin* 
perioil for conveying, and that his «laughter 
was entitled to her father's share. Lazier v. j 
Robertson. 30 O. It. 517. 27 A. It. 114.

Mortgage- Eraaeration — Will — hirer- 1 
tion to Sell—I User rt ion—Legary.]—Certain 
land, subject with other lands to an overdue 
mortgage made by the settlor, was conveyed 
by him to trustees for his daughter by way | 
of settlement to take effect on his death or | 
her marriage. The conveyance to the trustees 1 
contained no covenants by the s«>ttlor and no 
reference to the mortgage, which remained un
paid at the time of the settlor's death :—Held, 
that the mortgage should lie paid out of the 
settlor’s general estate. A testator «levised all 
his estate, real and personal, to trustees upon 
trust so soon after his death as might be ex
pedient to convert into cash so much of his 
«•state as might not then consist of money or 
first-class mortgage securities, and to invest 
the proceeds and apply the corpus and in
come In a specified manner. A later part of 
the will contained the following provision :
" In the sale of my real estate or any portion 
thi*r**of I also give my said trustees full «lis- 
cretionary power as to the mode. time, terms, 
anil conditions of sale, the amount of purchase 
money to lie paid down, the security to he 
taken for the balance, and the rate of interest 
to be charged thereon, with full power to 
withdraw said pr<*i>erty from sale anil to offer 
the same for resale from time to time as they 
may deem best :"—Held, that the latter clause 
merely gave a discretion as to the «letails and

conditions of the sale, and did not qualify or 
override the specific direction to sell as soon 
after the testator's «leath as might be expedi- 
ent. The testator gave certain shares <»f his 
estate to his two sons, the provision for pay
ment being as follows : —* To each of mv 
sons as they arrive at the age of twenty- 
three years or as soon thereafter as mv said 
trustees shall deem it prudent or advisable 
so to «lu, they shall pay over one moiety of his 
share of the corpus of said estate and the ac
cumulated income on said moiety, if any, and 
the remaining moiety upon his "attaining the 
ng.‘ «>f twenty-seven years, or so soon there
after ns they shall deem it a«lvisable so to «lo :" 
—Held, that this direction did not give the 
trustees an absolute discretion as to the time 
of payment, but that the general rule, that 
«•very person of full age to whom a legacy is 
given is entitled to payment the moment it 
becomes vested, applied. Lewis v. Moore, 24 
A. It. 393.

See Fraud and Misrepresentation. III. 
—Husband and Wife, X.

SETTLEMENT OF ACTION.

See Costs, v. 3—Practice—Practice since 
the Judicature Act, XIV.—Solicitor. 
VIII. 0.

SEWERS.

See Municipal Corporations, XVI.

SHARES AND SHAREHOLDERS.

See Banks and Banking, V.—Company. 
VII., VIII.—Execution. VIII. 1—Rail
way. XXIV.

SHEEP.

Sec Animals, V.

SHELLEY’S CASE.

Sec Deed—Estate, I., IV.—Will.

SHERIFF.

I. Actions and Proceedings by
Sheriff,

1. .1 gainst Deputy-Sheriff or Bailiff for
Escape, 0378.

2. For False Representation, 0370.
3. For Purchase Money on Soles, 6370.
4. On Ronds and I'ndertakings for Re

turn of Hoods, 0381.
II. Arrest—Duty and Liability as to, 

0382.



6378SHERIFF.6377

III. Assignments fob Benefit of Credi
tors to Sheriff, G3SÛ.

IV. Change of Sheriff,
1. b'ale of Hood», (>385.
2. Hole of Land, U38U.
3. Other Ca«c», 0387.

V. Creditors' Belief Act, 0388.

VI. Deputy Sheriff,
1. Liability of 8 he riff for, 0381).
2. Other Case», 0381).

VII. Escape.
1. Action against Sheriff for,

(a) (laterally—Liability, 0300.
(b> Damages, 0302.
(el Evidence, 0302.
(d) Pleading, 0303.

2. Other Cases, 0303.

VIII. Execution. Writs of — Duty and 
Liability on,

1. False Return,
(a I Liability. 0304.
(bl l‘leading, 0300.
(c) Other Cases, 0307.

2. Landlord’s Claim for Rent,
(a) Aoficc, 0307.
(bi Other Cases, 0308.

3. Money Levied, 0401.
4. Segligence or Delay in Executing,

0403.
5. Daymen! into Court. 0404.
0. Flaw of Sale, 0404.
7. Selling under Value or without

Proper Xotice, 0405.
8. Wrongful Seizure of Goods—Action

for,
(aI Evidence, 0400.
(bi Pleading, 0400.
(cl Where Goods Subject to Mort

gage, 0400.
(d) Other Cases, 0411.

0. Other Liabilities—.Iffion* and Pro
ceedings against Sheriff, 0412.

1. Administration of Justice in Dis
tricts and Counties, 0414.

2. Jtargaining of Fees by Sheriff, 0415.
3. During 1 aeancy in Office, 0410.
4. Poundage,

(a) Action against Execution 
Del,tor for, 0410.

(bi On Co. Sa., 0410.
(cl On Fi. Fa. Goods—Right to 

Poundage, 0410.
(d> On Fi. Fa. Goods — Other 

Cases, 0410.

(e) On Fi. Fa. Lunds, 0420.
(f) On Other Writs, 0420.

5. Summoning Jurors, 0420.
0. Taxation, 0421.
7. Other Cases. 0422.

X. Indemnity Bonds to Sheriff, 0423.

XI. Return of Writs,
1. Amendment, 0420.
2. Attachment,

(a) Application for—Forum, 0427.
(b) Non-return or Insufficient Re

turn, 0428.
(cl Relief from, 0430.
(d) Setting aside, 0430.
( e) Other Cases, 0431.

3. Rule to Return Writ, 0431.
4. Other Cases, 0432.

XII. Service of Papers, 0433.

XIII. Summoning Juries, 0433.

XIV. Sureties of Sheriff — Actions
AGAINST,

1. Misconduct of Sheriff, 0434.
2. Not Paying over Money, 0435.
3. Pleading and Evidence,

(a I Declaration and Proof, 0430. 
(bl Pleas and Proof, 0437.
(c) Replication, 0438.

4. Staying Proceedings, 0438.
6. Other Cases, 0431).

XV. Miscellaneous Cases, 043».

I. Actions and Proceedings by Sheriff. 

(<b'ee Interpleader.)

1. Against Deputy-Sheriff or Ratliff for

Bond - Preach—Pleading.]—Where in an 
action on a bond by a sheriff against his de
puty, the breach assigned was, that the order 
of a Judge was delivered to the deputy for 
the committal to close custody of a debtor 
admitted to the limits, and that the deputy had 
arrested, but suffered him to escape ; the 
breach was held bad. Iiecause it was not 
alleged either that the debtor was on the lim
its when the order was delivered to the deputy, 
or that lie was arrested on the limits by the 
deputy under it. Commercial Rank v. Jarvis. 
E. T. 5 Viet.

Neg;lig;ence Special Contract — Damages 
—Costs.]—Under a plea of not guilty to nil 
action for escape by the sheriff, a bailiff can 
only disprove the negligence, lie cannot prove 
any special contract of service. An action on 
the case lies by the sheriff against a bailiff



6379 SHERIFF. 6380

for negligence in allowing an escape, in con- 1 
sequence ol which the sherifl had a verdict 
against him for nominal damages; and 
semble, that in such an action the sheriff may ! 
recover both the costs of the action against | 
himself and his own costs, although no notice j 
of that action had been given to the bailiff by 
the sheriff, the bailiff not being concluded by 
the former verdict, if lie had no opportunity 
of defending in the sheriff's name. Uuttan v. 
Ulna, ft l . C. It. 1210.

2. For Faite Re prêtent at ion.

As to Goods Seized I nstmettons of Un 
cut ion Creditor.]—-A sheriff cannot maintain 
an action on the case as for a fraudulent 
representation, when, having seized goods on 
an execution of a third party, lie is afterwards 
instructed by defendant to seize the same goods 
on his execution, although, on an adverse claim 
being set up. the plaintiff in the first writ 
withdraws his execution, and the defendant 
refuses to withdraw his or to indemnify the 
sheriff, and the adverse claimant afterwards 
prosecutes the sheriff, and recovers for the il- j 
legal seizure and detention. Jarvis v. Commer
cial Bunk, 6 O. S. 337.

-------- Instructions of Attorney—Bam-
ages.] — Declaration, that one A. having a 
judgment against B. and B., his attorney ( de
fendant i delivered a fi. fa. to the plaintiff as 
sheriff, and falsely represented that certain 
goods in the possession of one Burns, were the 
goods of B. and B.. and directed the plain
tiff to levy them : that the plaintiff, believing 
said representation to be true, levied and sold 
the said goods, and that he, the plaintiff, after
wards suffered damage in an action brought 
by Burns, the owner of the goods :—Held, it 
being expressly stated that there was a false 
representation and that defendant directed the 
plaintiff to levy, that under the authority of 
Humphrey v. Pratt, 5 Bligh N. It. 104, the de
claration was good. Second plea, that defen
dant honestly believed the goods belonged to 
B. and It., and made such representation only 
to assist the plaintiff in the execution of the 
writ. Held, bad. ns an answer merely to the 
false representation, but not to the direction 
to levy, which was the substance of the com
plaint. Held. also, that the action could not 
be sustained without shewing that the plain
tiff had actually himself suffered damage ; and 
that damage sustained by W., the plaintiff's 
bailiff, and K.. his assistant, this action being 
brought for K.’s benefit, would not suffice. 
Moodie v. Dougall, 12 C. P. 55ft.

3. For Pu rebate Money on Sales.

Sale of Goods under Fi. Fa. -Condi
tions of Sale —Payment—Offer of Vote*.] — 
Declaration by a sheriff, that under fi. fas. 
against one M. he offered for sale his stock 
of goods upon certain conditions, viz., the 
whole to he offered in one lot. the bidding to 
be so much in the pound on the cost as ascer
tained by the stock book, which should l>e ex
amined by a disinterested party and all 
errors coriveted, but no change to be made 
in the prices stated there—the purchaser to 
have a credit of 3. tî. 9. 12. and !•» months, 
on furnishing notes indorsed to the satisfac
tion of II. and V. : and if any purchaser shou d 
fail to comply with the terms the good* should

be resold, and he should be liable for any 
deficiency in price and the expenses of such 
resale. Averment, that defendant purchased 
subject to such conditions, and did not com
ply with them, whereupon the good* were re
sold at a loss upon the first sale. Broach, 
non-payment of such deficiency, or the ex
penses of such resale. The defendant pleaded 
that lie offered notes with good indorsers, 
which ought to have satisfied said H. and V.. 
but that they unreasonably refused to approve 
of them : and that no notice of the second 
sale was given to him :—Held, both pleas had ; 
but that the sheriff could not lawfully make 
such sale as set out in the declaration, and 
therefore the action was not maintainable. 
Smith v. Bacon. 14 U. C. It. 38.

-------- Payment — Appropriation.]—Upon
the evidence set out in this ease, being an ac
tion by a sheriff for the price of goods sold 
under execution, the question was. whether the 
sheriff had not appropriated the money in de
fendants' hands to an attachment, without 
reference to the decision of the court, and, the 
jury having found for the plaintiff, the verdict 
was sustained. Carrait v. Montreal Bank. 21 
U. C. It. 18.

--------  Purchase by Ercrution Creditor—
Guarantee—Condition.]—The sheriff held sev
eral executions against one I\, on which no 
seizure was made until after he had absconded 
and several writs of attachment had issued. 
After the attachments an execution came in at 
defendant’s suit, and the sheriff then seized 
I'.’s goods under all the writs, and defendant 
at the sale purchased a large quantity of lum
ber. The sheriff would not allow him to take 
it away without paying ; but defendant con
tended that under his execution lie was himself 
entitled to the money. An application was 
then pending by one of the attaching credi
tors against defendant's judgment, which it 
was thought would determine the question of 
priority, and the sheriff agreed to let defend
ant take the lumber on receiving a guarantee 
from the Bank of British North America that 
they would be responsible for the payment 
when and if it should he decided that defend
ant was not entitled. Afterwards, the sheriff 
returned defendants' writ nulla bona, for 
which the defendant recovered a verdict 
against him for more that the amount payable 
for the lumber :—Held, that the sheriff was 
entitled to recover from defendant the pur
chase money for the lumber, without waiting 
until the question of priority between his writ 
and the attachment had been decided, for that 
condition applied only to the liability of the 
bank under their guarantee. Carrall v. Pot
ter. 19 V. C. It. 340.

---- — Set-off.] — The demand which the
sheriff has against defendants as purchasers 
of goods sold under execution, not being a 
mere personal demand, but he being in a mea
sure the agent of the plaintiff, defendants are 
not entitled to set off Ids personal debt due to 
them against the claim against them by the 
sheriff in hi* official capacity. Kingsmill v. 
Bank of Upper Canada, 13 C. P. 600.

Tax Sale Promise to Pay—Pleading.]-- 
The sheriff, ns well as the treasurer, may 
maintain assumpsit for the price of land sold 
for taxes ; but in such an action it should he 
expressly averred that defendant promised to 
pav for the land and accept a certificate with
in a reasonable time. Semble, that the sheriff
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mu y recover in assumpsit for the price of 
goods or lauds sold by him under execution in 
ordinary cases. As regards a purchaser of 
land sold for taxes, it is to be assumed in the 
lust instance that the sale was authorized and 
regular, and if any thing was in fact done 
which could invalidate it or defeat the title, 
it is for him to shew it by plea. Held, that 
i he defendant sufficiently appeared to lie the 
highest bidder by an allegation that lie bill 
mid offered to lake the smallest quantity of 
the respective lots for the taxes, interest, and 
expenses due thereon. Jurvis v. Caylcu, 11 U. 
i '. It. 282.

4. On Bonds and I ndcrtakinga for lit turn of

Bond—Condition- -Breach.]—A bond by a 
part> whose goods are seized under a li. fa., 
to del" ver them to the sheriff on request, means 
merely that they shall he forthcoming when 
demanded, and the sheriff cannot insist on the 
party removing them to any particular place 
within the district. And where, in such a 
case, the obligor has once delivered up the 
goods to the sheriff, the condition is perform
ed ; and his refusing to give them upon a sub
sequent occasion is no breach of the condition. 
Mulloch v. Fatterson, 1 V. C. It. 2(11.

--------  Condition — Breach —- Flea—Dis
tress fur Bent.]—A plea that after the mak
ing of the bond, and before suit, and before 
defendants had been called upon to return the 
goods, the landlord of the execution debtor 
seized them on a distress for rent, and took 
them out of defendants’ control, wherefore 
they were unable to return them :—Held, no 
defence. Bagel je v. Finch, 14 U. C. It. 24V.

The sheriff seized goods under execution, but 
forebore to remove them, on receiving a bond 
from defendants to deliver them up to him 
when requested. When his bailiff went after
wards to sell, he found that the household fur
niture. wortii more than the execution, had 
been distrained by the debtor's landlord for 
rent, and on referring to defendants he was 
told that he might go and take it at his peril :

Held, that the condition of the bona was 
broken, and the sheriff entitled to recover the 
amount of the execution, though there were 
oilier goods on which he might have levied. 

ih. 468.

Damages—New Trial] — Plaintiff, 
'In-riff, sued defendants on a bond to re- 

,:-'i\er to him goods seized in execution, on a 
' 'tain day. at a certain inn. The jury were 
- ''I ihe plaintiff ought to have a verdict for 

. the sum remaining unpaid upon the execu- 
but they found for defendants. Not- 

itlmtntiding the smallness of the verdict the 
ranted a new trial without costs, 

'.-/-.dir v. Brudshaic, 4 U. C. R. 199.

— Several Obligors—Demand.]—In an 
imii against one of two obligors on a joint 
-I several bond, reciting that the plaintiff. 
'Iieriff. hail seized goods under a ft. fa. at 
-nit of <J. against C., the other obligor, 
S.. and conditioned to be void if the 

-•"rs should deliver the same to the sheriff, 
i'll time and place as he should appoint: 

* b Id. not necessary to shew a demand on 
obligors. Fortune v. Cockburn, 22 U. C.

Vol. Ill, D—201—52

Possession of Sheriff — Distress for 
Bent.]—A. sheriff seized goods under execu
tion, but left them in the possession of the ex
ecution debtor upon receiving a receipt for the 
same, with an undertaking to deliver them to 
the sheriff when requested:- Held, that the 
sheriff had not such a possession of the goods 
as precluded the landlord from distraining. 
McIntyre v. Statu, 4 C. 1*. 248.

II. Abhest—Duty akd Liability as to.

Absconding Debtor—Bet urn—A'o ticc— 
Search.]—Where the sheriff goes to the known 
residence of a debtor and bonft lide searches 
for him to make an arrest, without success, 
liecause the debtor lias absconded, lie has done 
all that is required, and he is not liable for 
not arresting after the debtor's return unless 
it be shewn that he li.nl notice of such return. 
Bigney v. Button. 5 O. 8. 707.

Attachment for Contempt —Bond. | — 
The sheriff may. under s. 302 of <’. L. I*. Act, 
1856, take a bond from a prisoner in close 
custody under an attachment for contempt in 
non-payment of money pursuant to an award ; 
and a Judge of a county court may, if such 
bond be taken, allow it pursuant to ss. 25 and 
20. C. L. P. Act. 1857. In re T. Il v. A. II., 
4 L. J. 285.

Conditional Order to Commit—Justi
fication—Fleading.]—The deputy sheriff join
ed with the attorney for the defendant in a 
plea justifying under a conditional order for 
committal made upon the examination of a 
judgment debtor:—Held, that the plea, being 
bad as to the attorney, was bad as to both. 
Chichester v. Cordon, 25 V. C. R. 527.

Conditional Surrender — Escape—Sec
ond Surrender.] — Where a debtor on the 
limits on a writ of capias ad satisfaciendum 
from a district court, was brought by his 
bail for surrender to the sheriff, who re
fused to receive him except at the gaol, hut 
gave a certificate, which was taken away by 
the bail, that the gaoler might m-eive him : 
and the bail did not then surrender him. but 
some time after (the debtor in the meantime 
havitie gone off the limits) gave him up to the 
sheriff, who kept him in close custody until he 
was discharged by an order of the Judge of 
the district court:—Held, that an action for 
false imprisonment would not lie against the 
sheriff for taking the debtor on the second 
surrender, the first having been conditional, 
and the condition not complied with, and the 
escape having been negligent and not volun
tary. Thompson v. Leonard, 3 O. 8. 151.

Diligence — BailalJi Co. So.—Nominal 
Damages.]—Where a bailable ca. sa. is de
livered to the sheriff. In- i< bound t" PTOCWd 
with due diligence in the arrest. If the jury, 
upon being charged not to find for the plaintiff 
unless satisfied that there has been neglect by 
the sheriff from which plaintiff Ims suffered 
some damage, return a nominal verdict for the 
plaintiff, the court will not set it aside on the 
ground that to sustain a verdict for even 
nominal damages clear proof of an injury re
ceived from defendant's neglect should have 
been given. O'Connor v. Hamilton, 4 V. C. 
R. 243.

Discharge of Debtor -Promissory Note 
—Bond.]—A person arrested for debt, while
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in custody of the sheriff's officer, delivered to 
him his promissory note, with mi accommoda
tion indorser, at the same time executing u 
bond with a surety for his appearance in the 
action, whereupon lie was discharged from cus
tody : Held, that the transaction was in vio
lation of iIn- provisions of 23 lien. VI. c. if, 
and that the transfer of the note to the bailiff 
was illegal and void. Richardson v. Hnmil- 
ion, 7 Ur. -81.

Escape Rule Io Return—Waiver. |—The 
sheriff arrested defendant on an order to hold 
to bail, and returned the writ eepi corpus. 
Defendant afterwards escaped, but the plain
tiff, notwithstanding, served the declaration on 
the sheriff, and. a plea having lieeu put in, 
recovered a verdict : Held, that lie could not, 
after this, rule the sheriff to return the body, 
and attach him for default. Regina v. Sher
iff of /*< ilk, 2 1'. 11. 2U8.

Failure to Arrest —Abst nee—Negligence 
— Sureties.] — Where to an action against a 
sheriff and his sureties, for not serving a 
capias, defendants pleaded that the person to 
be served was not to be found in the county, 
the mere fad that he was seen there by some 
third party during the currency of the writ 
does not necessarily rebut the plea. It should 
be shewn that the sheriff, without gross negli
gence, must have known of his being there;
; ml it depends upon the evidence whether the 
sheriff alone is liable for such omission to 
serve, or his sureties also. Nelson v. Bull/, 
14 V. C. It. 235.

-------- Action Proceeded with.]—Semble,
that the plaintiff, though the defendant will 
not put in bail, may go on with his action 
against him. and pursue his remedy against
the sheriff at the same time for not arresting
defendant. Regina v. Sheriff of Hastings, 1
<'. !.. < 'll. 23».

-------- Attachmei it for Contempt- Di livery
of Documents.\ Wold, that an action lies
against a sheriff for not arresting an attorney 
against whom an attachment has issued for 
not handing over, pursuant to order, all deeds, 
books, papers. \c„ in his custody lielotiging to 
plaintiff; and that a plea which stated that on 
delivery of the attachment to defendant, the 
attorney delivered to him all deeds. &<\. in his 
custody or power, to be by defendant delivered 
to plaintiff, in pursuance of the order for con
tempt. of which the" attachment issued, and 
that long before the return day defendant ten
dered them to plaint iff"'s attorney, who refused 
to accept them, and that defendant was at all 
limes ready to deliver them to plaintiff, was 
bad: for that—besides being hardly an answer 
to one of the counts of the declaration, which 
was for falsely returning that the attorney 
could not be found- a statement that the at
torney delivered to defendant all deed», &c., in 
his custody, might be true as In those then ill 
his hands, and yet not all within the scope of 
the order and attachment : but that the plain
tiff was entitled to have the body in court, and 
to get discovery of all deeds, &c. Hu mho in v. 
Holt. 44 U. ('. It. 207.

-------- Certificate i,f Filing Recognizance of
Boil, not Given—10 d II Viet. c. /■», h. à—Hi 
l ief. c. n~>, ss. 7, S—Action against Sheriff— 
Relief, hoir IHitained.] — Sec Wheeler v. 
1/mmro, 2 L. ,1. IUL

Second Arrest without Leave Nullity 
of Previous Arrest—Estoppel.] — A en. re.

having issued to the sheriff to arrest one T., 
a warrant was made to one <».. a sheriff's offi- 

1 cer, to execute it. (i„ being unwell, gave it 
to another bailiff, whose name was not in the 

j warrant, and who told T. that he had a war
rant to arrest him. T. promised to go to the 
sheriff's office and give bail, which he did. 
Subsequently T.'s attorney discovered that the 
name of the second bailiff was not in the war
rant, and applied to the .fudge of the county 
court to set aside the arrest, which he did. 
Plaintiff's attorney then suggested to the offi
cer that he should have a proper warrant made 
out and arrest T. while the process was still 
current. The warrant was made out and T. 
arrested. Thereupon T.'s attorney applied to 
the Judge of the county court to set aside this 
arrest as vexatious and a second arrest made 
without leave, and T. was discharged, and left 
the Province. The plaintiff having brought 
covenant against the sheriff and his sureties:

lli'id. that when tin- first arrest was set 
aside as a nullity the sheriff might still arrest 
while the process was current. Semble, that 
the lirst arrest was unnecessarily set aside. 
Held, also, that the sheriff and his sureties 
were not concluded by the decision in another 
suit in the county court with regard to the 
fact of the arrest being made, no estopi>el 1m»-
ing pleaded, nor could each decision act as an 
estoppel, being in a cause which was res inter 
alios acta. Held, also, that the evidence 
shewed that what was complained of as wil
ful misconduct on the part of the sheriff was 
done at the plaintiff’s own suggestion. .1/c- 
Intonh v. Jarvis. 8 V. C. K. 53T». S«v S. C„ 
ih. 530.

Trespass for Arrest—Order of Sessions 
—Fine anil Costs—Tender—Pleading.]—Tres
pass will not lie against a sheriff for execut
ing the mandate of the court of quarter ses
sions, by committing and detaining until the 
line and the costs are paid, even though the 
latter may be unascertained at the time they 
are directed to be paid, and though that fact 
may, on certiorari and habeas corpus, entitle 
a prisoner to his discharge. The second count 
set out that the plaintiff, at the quarter ses
sions. was convicted of two common assaults 
and sentenced to pay a fine of .$1 and the 
costs, and to remain in gaol till paid; and 
that defendant, being sheriff, without suffi
cient warrant, unlawfully arrested plain
tiff and kept him in gaol six hours, and 
plaintiff, being desirous of procuring his 
discharge, tendered to defendant $20 for said 
fine and costs respectively, which plaintiff be
lieved to be sufficient, and then demanded his 
discharge, but defendant would not accept the 
same or release the plaintiff, or inform plain
tiff. although requested, what sum defendant 
required to entitle plaintiff to his discharge, 
whereby plaintiff was prevented paying the 
proper amount although willing, and to pro
cure his discharge, and after said tender, &c., 
defendant unlawfully detained plaintiff, &c. : 
—Held, on demurrer, a count in trespass and 
false imprisonment, and as such bad. for the 
sheriff detained the plaintiff in obedience to 
the sentence of the court. Qiuvre, whether, if 
the count had directly charged it as a duty in
cumbent on the sheriff to give the information
requested, and alleged a neglect or refusal on
his part to give the same, it would have dis
closed a good cause of action in case. Ovens 
v. Taylor, 11) C. P. 41).

-----— Joinder of Defendants.]—Where the
plaintiff (defendant in a capias) sues the slier 
iff and the plaintiff in the writ for his arrest,
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us joint trespassers, lie must take care that 
his record of the pleadings does not shew him 
to be proceeding against the sheriff for one 
act of trespass and against the plaintiff in the 
writ for another act of trespass. Where the 
record shewed this, the court set aside a 
verdict obtained by the plaintiff against both 
defendants on the issues raised. Eceles v. 
Moodic. 4 V. C. It. 2f»0.

Warrant -Directed to Gaoler.]—Semble, 
that a sheriff is not liable in trespass on in
sufficient commitments by magistrates directed 
to the gaoler, unless he has become a party to 
the imprisonment, Eeryusson v. .1 dams, 3 U. 
V. It. 11)4.

Justification Pleading, I -The sher 
iff sued for arrest under a warrant issued by 
ilu- justices sitting at quarter sessions may 
give this justification in evidence under the 
general issue by -1 Jac. I. c. 12. Fraser v. 
Dickson, 5 U. C. It. 231.

What Amounts to an Arrest.) — See
Perrin v. Juice, t; O. S. 300 ; McIntosh v. De
ni1 i a a, r> V. C. It. 313 ; Morse x. Tvetscl, 1 P. 
It. 301); Wilson v. Ilncker, 11 C. V. 208.

Ml. Assignments fob Benefit of Creui-
TOKS TO SlIKllIFF.

Death — Successor — Disclaimer—Action 
by Judgment Creditor».] An aeilgnment for 
the benefit accreditors made to a sheriff under 
It. S. O. 1887 c. 124, is made to him as a pub
lic functionary, and on his death the care ami 
administration of the estate assigned devolves 
upon his deputy, and thereafter upon his suc
cessor in office. It is not competent to the 
sheriff to disclaim or decline to act as such 
assignee. Where an assignment under the 
statute had been made to a sheriff, who died 
shortly after, and proceedings were subse
quently taken in their own names by judgment 
creditors of the assignor to set aside a transfer 
of property as fraudulent: — Ilehl, that the 
plaintiffs, suing alone, had no locus standi to 
maintain the action. Brown v. Grove, 18 O. 
It. 311.

Sale of Land — Statute of Frauds.]—A 
sheriff, selling lands as assignee for creditors, 
under It. S. O. 1887 c. 124, cannot, as when 
selling under an execution, sign a memoran
dum which will bind a purchaser under the 
Statute of Frauds, for he is not, as in the lat
ter case, agent for both vendor and purchaser. 
McIntyre v. Fauhcrt, 26 O. It. 427.

IV. Change of Sheriff.
1. Sale of Goods.

Resignation — Interval before Appoint-
■ - nt- False Return by Deputy.]—A fi. fa. 
""as delivered to a sheriff on the 21st Novem- 
'"■r. 1KI7. returnable in II. T.. 1848. On the 
'."I, December. 1817. the sheriff tendered to the

• ''.eminent his resignation. On the 14th he
■ as notified of its acceptance, but his succes- 
'"!• had not been appointed till after the re

vu of the writ, which was made in the in
terval. The deputy, who remained in the of- 
I ‘ e to wind up the old business, made his re
turn to the writ. In an action against the

sheriff for a false return : — Held, that the 
sheriff must be considered in office at the re
turn of the writ, and liable upon the return 
made. Ross v. McMartin, 7 U. C. It. 170.

Sale under Previous Writ -Nullity— 
Return—Priorities.]— Action against the sher
iff for false return to a li. fa., the questions 
being whether the writs before the plain
tiff's were in defendant's hands to be 
executed, and whether one of them was 
not fraudulent. The plaintiff's writ was 
delivered to defendant on the 10th May. 
1864. The previous sheriff" had lieen supersed
ed on the Oth March, and defendant appointed 
on the 11th. There had been two previous 
writs, at the suits of It. and J. respectively, 
in the hands of the late sheriff, and received 
by defendant before the plaintiff's writ. The 
bailiff, who held a warrant from the late sher
iff to execute B.'s writ, sold some of the goods 
to It. at a valuation, on the 8th April, for 
about the amount of his execution, without 
any auction, or any notice, or bill of sale: and 
It., being advised that this sale was ineffectual, 
purchased the same and other goods at the 
sale made by defendant on the 17th June, mi
ller his own and J.'s writ, which absorbed all 
the proceeds. The deputy of the late sheriff 
swore that this bailiff's warrant had been 
countermanded on the 12th March, and it did 
not appear that the execution of the writ had 
lieen commenced before defendant’s appoint
ment:—Held, that the plaintiff could not re
cover, for the sale by the bailiff of the late 
sheriff to B. was, under the circumstances, a 
nullity, and the writs of B. and .1. were in de
fendant’s hands to be executed before that of 
the plaintiff. Snarr v. Waddell, 24 U. C. It. 
163.

Ven. Ex. — Sale under—Attachment—Pri- 
oritio».] - Ob the 16th December, 1858, de
fendants issued a li. fa. to K.. the then sheriff 
of Lincoln, to which he returned goods on 
hand for want of buyers, having taken a bond 
from the execution debtor to produce them, 
and on the 26th April. 1860. a ven. ex. was 
delivered to him. On the 28th April, 1862. a 
new sheriff was appointed, who took posses
sion of all the writs found in K.’s hands, but 
K. made no transfer to him by indenture of 
the writs or bond, nor did he deliver over to 
him the goods. In December. 1811", the new 
sheriff sold under the ven. ex., having previ
ously received an attachment at the plaintiff's 
suit : Held, that the sale could not be upheld, 
and that the attachment therefore must pre
vail. Riley v. Niagara District Hank. 26 V. 
C. It. 21.

Sec McKee v. Woodruff. 13 C. P. 383. post 
IX. 1 In).

2. Sale of Land. "
Death — Execution of Deed—Deputy.]— 

A deed, executed by a deputy sheriff, of lands 
sold under an execution after the death of the 
sheriff to whom the writ was directed, and 
after the appointment of a new sheriff, is void. 
Doc d. Campbell v. Hamilton, 6 O. 8. 88.

Inception of Execution before 
Change.)—Semble, that to support a sale by 
an ex-sheriff out of office, it must appear that 
while in office he noted upon the writ to an 
extent amounting in law and fact to an incipi
ent step in the execution of it. and duly fol-
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lowed up silt'll step after leaving the office. 
Doc </. Miller v. Tiffany, 6 V. C. It. 71).

As to what is an inception of execution— 
See Kxm t flux, IX. 2 (a).

(Juu'i'e. under what circumstances the old 
sheriff ur his late deputy may proceed to sell 
lands advertised under a fi. fa. before the new 
sheriff rame into office. Campbell v. Clinch,
1 r. ('. It. 2tl7.

alleging that after the making of the bond II. 
died, and that defendant on several occasions 
departed from the limits ; but it was not stated 
whether the departure was before or after the 
death of II., or the appointment of or whe
ther the bond had been allowed:—Held, de
claration bad, as for all that appeared the de
parture might have lieen at such a time as to 
render the lute sheriff liable, and if so his suc
cessor could not assign the bond. Osborne v. 
Cor Huh, 20 U. 0. It. 47.

-------- Tax Sale.] In ejectment defendant
claimed through a sale for taxes under 0 (Jon. 
IV. r. 7. The warrant relied on issued in 
1837 to the then sheriff. M.. who ceased to 
hold office in IK IS : return stated the sale to 
have been made in 1840 : and M. executed the 
deed in 1841 : Held, clearly insufficient : for 
the sale and deed being made by a person out 
of office were priinA facie unauthorized, and 
defendant proved no proceedings taken by M. 
which could be regarded as an inception of 
execution. If there had been such proof, 
quere, whether the law as to inception of 
execution or process applies equally to tax 
sale and to sales of land on judgments, ,1/c- 
IIUlan v. McDonald, 26 V. C. It. 464.

Sale after Change Aequicscniee.]— 
Held, that the conduct of the execution debtor 
shewed an acquiescence on his part in the ex- 
sheriff's right to proceed with the sale of the 
lands as In* did under the writ. Dm d. Tif
fany v. Miller, fi V. C. It. 426.

Sale before Change Deed.]—Held, that 
the deed of lands sold under execution, hav
ing been executed by the sheriff out of office, 
but in completion of the sale made by him 
whilst in office, was valid under s. 261) of 
r. S. V. C. c. 22. Miller v. Stitt, 17 C. 1*. 
660.

Semble, that a deed by the successor of the 
sheriff who made the sale for taxes, is good 
under 27 & 2* Viet c. 28. s. 43. Dili v. 1/c- 
lean, 18 C. V. 416.

--------  Registry—Certificate.]—The sheriff.
under the facts stated in this case, who had 
sold the land for taxes and made the deed, was 
a competent person to give a certificate for 
registry, though out of office : and the registrar 
having acted upon it, though lie might perhaps 
have refused to do so owing to his informality, 
the registration was good. Jones v. Coicden,
.‘H V. C. K. 346.

See, also, llurgess v. Ranh of Montreal, 3 
A. It. 66.

3. Other Case*.
Death- Deputy—Debtors on Limits—As

signment.]—On the death of a sheriff, bis 
deputy is charged with the execution of bis 
office until a new sheriff is appointed, and be 
must assign over by indenture as well the 
debtors on the limits as those in custody : and 
a new sheriff is not liable for the esca|>e of a 
debtor on the limits at the time of his ap
pointment. without such assignment. Mc- 
Pherson v. Hamilton, 6 O. S. 4!HI.

--------  Debtor on Limits—Departure—.te
flon- /‘leading.] — The plaintiff declared, as 
assignee of G.. the sheriff of Middlesex, on a 
bond to the limits given to H., the late sheriff.

-------- Enforcement of Judgment—Personal
Representative.]—Held, that upon the death 
of n sheriff who had recovered judgment in an 
action on notes seized under a fi. fa., bis per
sonal representative, and not his successor in 
“•lice, is entitled to execution. Dickenson \. 
Harvey, 6 I*. 1{. 170.

Fee» Earned by Deputy while Office 
Vacant—Rig lit to.]—See Mchellar v. Hen 
dtrson, 27 Ur. 181.

Broun v. drove, 18 O. R. 311. onto

V. Creditors' Relief Act.
Assignment for Benefit of Creditors

—Execution*—Priorities.] — An assignment 
by an insolvent for the general benefit of his 
creditors does not oust a prior attachment 
by a creditor of the insolvent of a debt due 
to him. Wood v. Joselin. 18 A. R. 69. fol
lowed. Section 37. s.-s. 3. of the Creditors’ 
Relief Act, R. S. O. 1887 c. 66. must be con
strued to refer only to a case where the 
fads would entitle a sheriff, if there had 
been no attaching order issued by a cre
ditor. to obtain one at his own instance, 
under s.-s. Hi of s. 37: and. to entitle 
him to such order, there must be in his 
hands several executions and claims, and not 
sufficient lands or goods to pay all and his 
own fees, and a debt owing to the execution 
debtor by a person resident in tin* bailiwick. 
And where a debtor, who was entitled to cer
tain insurance moneys, assigned them to his 
wife, who subsequently assigned them to her 
husband's assignee for the benefit of creditors, 
and such moneys were also attached by a 
creditor of the husband between the dates of 
the assignment to his wife and his assignment 
for creditors: and some months after these 
transactions, when the moneys were in court 
awaiting the result of litigation between the 
assignee and the attaching creditor, two exe
cutions against the debtor came into the hands 
of the sheriff of the county in which the in
surance company in whose hands the moneys 
were when attached had its head office:— 
Held, that the moneys had ceased to he the 
property of the debtor, and. even if there had 
I‘Pen no attaching order, the sheriff could not 
have obtained the moneys for the purpose of 
satisfying the executions. Semble, also, that 
the provisions of s.-s. (3) of s. 37 should be 
read as confined to creditors having executions 
and claims in the sheriff’s hands at the time 
of the attaching of the debt. Re Thompson, 
17 I*. R. 109.

Fund In Court -Execution Creditors— 
Disin'6«fion.l—Where the surplus proceeds of 
a mortgage sale were paid Into court by the 
mortgagees, and claimed by execution credit
ors of the mortgagor, whose executions were 
in the hands of the sheriff at the time of the
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sale:—Held, following Dawson v. Moffatt, 
11 U. It. 484. and having regard to the pro
visions of s. '-’4 of the Creditors’ Relief Act, 
R. S. U. 1887 e. UT», that the fund in court 
should be paid to the sheriff for distribution 
in accordance with the provisions of that Act. 
Re Bokstal, 17 1‘. It. 21)1.

VI. Deputy Sheriff.

1. Liability of sheriff for.

Action against -Money Paid to Sheriff.) 
—No action lies against the deputy sheriff 
for money received by him and paid over to 
the sheriff : the action must he brought against 
the sheriff himself. Bird v. Boykins, II. T. 
5 Viet.

Authority- Reputation.]—To charge* a 
sheriff with the acts of his deputy done colore 
officii, it is enough to prove the authority of 
such deputy by general reputation. Holt v. 
Jarvis, Dra. 190.

Warranty.]—Semble, that the deputy 
sheriff cannot, in any sale of property in exe
cution, bind the sheriff, by giving, of his own 
accord, a warranty that the goods belonged to 
the debtor In the ti. fa. The deputy sheriff 
would be liable himself on such a warranty, 
ilink v. Jarvis, s r. c. k. 897.

On appeal from the above decision it was 
held by four members of the court of error 
and appeal that the sheriff was not liable, and 
by the same number that he was. «S'. C., 13 
l . C. It. 84.

2. Other Cases.

Execution against Coroner—Amend
ment.]—An execution against goods of a de
puty sheriff may he directed to the sheriff of ! 
the county in which the deputy resides, and 
ought not to be directed to a coroner of that I 
county. In such a case, the plaintiff was al
lowed to withdraw his writ of execution and ' 
amend by directing it to the sheriff, and not 
the coroner. (Jordon v. Bontcr, 0 L. J. 112.

Fees—Bargain as to.]—A bond to secure ! 
a sheriff a fixed salary, or otherwise, by his 
deputy, is void. Foott v. Bullock, 4 U. C. it. 
480.

--------  Share — Agreement.] — Held, that
upon the agreement in this case, the plaintiff 
(the deputy sheriff) was entitled only to his 
share of the fees actually received by the j 
sheriff, or in his office, except with regard to ! 
Mich fees as might not have been collected 
owing to some act or omission of the sheriff. 
I'raser v. Fraser, 11 U. C. It. 109.

--------  Share — Agreement — Account —
Discovery,]—The hill in this case alleged that 
under a yearly engagement the plaintiff agreed ! 
to discharge the duties of deputy sheriff for 
the defendant, for which lie was to be com- j 
peiisated by a proportion of the fees payable j 
"ii certain services performed by the sheriff; 1 
that shortly before the expiration of the sec- j 
ond year the defendant discharged the plain
tiff., and. as alleged, refused to account to the 
plaintiff for his portion of the fees—where- I 
upon the plaintiff filed his bill, claiming that I

he was entitled to share in the fees for three 
years, that the items upon which he was en
titled to a share of the fees numbered over 
one thousand, and that he had no means of 
shewing the amount due him except by a dis
covery from the defendant, and praying an 
account and relief consequent thereon. A de
murrer thereto for want of equity was over
ruled; although, had the plaintiff seen fit to 
institute proceedings at law to enforce pay
ment of his demand, the court of chancery 
would not have withdrawn it from that juris
diction by granting an injunction to stay pro
ceedings. Falls v. Powell, 20 (Jr. 454.

Garnishment. | —Where the garnishee (a 
deputy sheriff) after ten months applied to 
set aside an order to pay, upon the ground 
that when the garnishing order was made 
there was no such debt, and that he. the gar
nishee. was ignorant of the nature and effect
nf iiu- proceedings taken against hint, the ap
plication was refused. (Jordon v. Itonter, ti 
L. J. 112.

Selector of Jurors.]—It was held that a 
deputy reeve might act as one of the selectors 
of jurors, under s. 49 of 22 Viet. c. lilt), but 
not the deputy sheriff. Regina v. /•’. J. 1... 5
L. J. 19.

Witness. | —The deputy sheriff is, under 4 
Anne c. lti, s. 20. a credible witness to the 
execution by the sheriff of an assignment of a 
bond to the limits. Whittier v. Hands, 19 V. 
C. It. 172.

VI1. Escape.

1. Action against Sheriff for.
(a) Generally—Liability.

Arrest under Void Writ.]—Where a 
sheriff arrested under mesne process from | 
district court in an action of trespass, and 
afterwards suffered the debtor to escape:— 
Held, that he was not liable, the writ being 
void. Smith v. Jarvis. II. T. 3 Viet.

Arrest without Warrant.]—A sheriff 
is not liable for an escape where a bailiff ar
rests without a warrant, although he has the 
writ in his possession ; nor on a count for not 
arresting under such circumstances. Rigney 
v. Rattan, 5 O. S. 707: Falconridge v. Ham
ilton, E. T. 2 Vlct.

Attachment for Contempt.]—A sheriff 
is liable for the escape of a party attached 
for contempt in not performing an award, 
and the party need not be brought up and 
formally committed. Huntley v. Smith, 4 T\ 
C. It. 181.

Attachment to Enforce Payment.] —
When the sheriff, upon an attachment to en
force payment of money, has the party in cus
tody at the return of the writ, be must keep 
him safely in custody after the return of 
the writ, and until he is legally discharged. 
Savage v. Jarvis, 8 U. C. It. 331.

Discharge — Authority—Attorney.]—An 
attorney, merely as such, cannot discharge a 
defendant in execution—certainly not with
out receiving the debt: and the sheriff so act
ing on his authority will lie liable as for an 
escape. Brock v. McLean. Tay. 310.
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A sheriff releasing from custody under u 

en. sa. on the oral consent merely of the 
attorney, is liable for an escape. Paris v. 
Cunningham, 5 L. J. 254.

But the attorney may discharge the debtor 
upon receiving the debt and costs. Mocking 
\. Camtrun, (1 U. 8. 475.

Failure to Produce Certificate -Tenus 
of Arrtsl Stiig.\ Held, under the facts 
stated, that the suing the sheriff for an escape 
because the certiticate under Hi Viet <\ 175 
was not produced to the plaint iff within a 
month, was wholly inconsistent with the terms 
imposed by the Judge in chambers, and that 
proceedings must lie stayed, bur on payment 
of costs, as defendant had applied late. Cal 
cult \. It lit In a, 11 V. ('. It.

Hoc. also. S. V., 13 U. C. It. 220.
Failure to Produce Prisoner ■ Lim its.] — 

Where a sheriff refuses to produce a prisoner 
in his custody, twenty-four hours after notice, 
it is an escape. And where, in debt for an 
escape on a ca. sa., the sheriff pleaded that he 
gave the prisoner the benefit of the limits, 
and that he never left them. &c., and the plain
tiff replied that he did leave them:—Held, 
that the plaintiff shewed an escape under this 
issue, by proving that after the prisoner was 
admitted to the limits she was remanded back 
to ciBtody, that the order remanding her was 
delivered to the sheriff, and that he received 
due notice to produce her hod'-, hut failed in 
doing so. Wray g v. Jarvis, 4 O. S. 317.

Irregularities — Jury — Costs—Jutlg- 
niant—Consideration.]—The court refused to 
set aside a verdict against a sheriff for an 
escape, upon the ground that the coroner’s 
jury who tried the cause was the same as 
that returned by the sheriff: that the pin in
tiff had produced tin- original ca. sa. instead 
of the copy: or that the judgment against the 
party escaping had been obtained without 
consideration. Payne v. McLean. Toy. 325.

Non-allowance of Bond —Insufficiency 
of Sureties — Assignment—IFflirrr.l—Plain
tiffs sued the sheriff for the voluntary escape 
of M.. taken under a ca. sa. at their suit; and, 
in a second count, charged that defendant took 
from M. a bond in a penalty not double tin* 
amount for which lie was confined, and the 
sureties not being sufficient, as defendant well 
knew: and that the defendant fraudulently, 
wilfully, and corruptly released M. from cus
tody on receiving such bond. The penalty 
was in double the amount of debt, costs, and 
costs of executions, but not including inter
est to the date of the bond or sheriff's foes ; 
and there was no affidavit of execution or 
justification of the sureties with the bond. 
It appeared, however, that fourteen months 
after M. had been released by defendant, the 
plaintiffs took an assignment of the bond, 
which had not lieen allowed, and recovered 
judgment on it in their own names against the 
sureties. The jury having negatived the 
scienter and fraud :—Held, that the plaintiffs 
hail waived the objections to the sufficiency 
of the sureties, and to the bond, for they must 
have lieen aware of the objections to the bond 
when they took the assignment, and that it 
had not been allowed. Semble, that the omis
sion to include interest, if essential, is a mat
ter to lie considered by the county court 
Judge on the application for allowance, on 
which his decision is final. The omission of

sheriff's fees was immaterial, for if lie was 
liable for an escape the plaintiffs could not 
recover them unless they had paid them, which 
was not pretended here. Kerr v. McEtean, 27 
V. ('. It. 170. Sis- S. 12 C. V. 241.

-------- Limits.]—Held, that the fact of the
bond not having been allowed within thirty 
days (20 Viet. c. 57) would not make the 
sheriff liable for an escape, when the debtor 
remained on the limits. Uongall v. Moodit, 
1» V. ('. It. 668.

Taking Bond—Bailiff- Rescue.]—An ac
tion for an escape will not lie when a valid 
bail bond has been taken. Such action must 
he brought against the sheriff, and not against 
the bailiff, unless the act complained of 
amounts in effect to a rescue. Wilson v. ,1/r- 
Vuliough, 5 O. S. t»8n.

See McPherson v. Hamilton, 5 O. S. 400; 
Harkin v. liobidon, 1 Ch. Ch. 133. post (bi.

Sec, also. Hail, I. 5.

(b) Pain ages.

|By K. S. O. 1S77 c. 16, s. 30 (It. 8. 
O. 1807 e. 17, s. 38) the sheriff is liable only 
to an action on the case " for damages sus
tained.’’]

Measure of Damages under the Oldlaw.]—Sop Savage v. Jarvis, 8 V. <'. It. 331 ; 
Broun v. Paw ton. 10 V. ('. It. 420; Kingan 
v. Ilall. 24 I . C. It. 248 ; Kinloeh v. Hall. 25 
V. C. It. 141.

Measure of Damages.] — Where the 
capias under which the sheriff arrested was 
indorsed to take hail for $150. but the plain
tiff^ in the suit obtained final judgment for 
$270: Held, that the measure of damages 
was only the sum sworn to ($1501 and costs, 
up to the time of the escape, not the amount 
recovered in the suit. Jonas v. Tepper. 28 
L. J. (j. It. 85. followed on this point, in oppo
sition to earlier cases. Taylor v. McEwan, 
27 U. C. It. 120.

--------  TVaivcr.l—Costs were ordered to be
paiil. and in default an attachment issued 
(prior to 22 Viet. c. 33), under which the 
sheriff arrested defendant, and accepted bail 
to the limits, from which he escaped :—Held, 
that the sheriff was personally liable for the 
damage occasioned thereby, to be measured by 
the value of the custody. Held, also, that 
issuing a fi. fa. for these costs had not waived 
the plaintiff's right against the sheriff. Harkin 
v. Ra bidon, 1 Ch. Ch. 133.

(c) Evidence.

Proof of Indebtedness of Prisoner. | -
In an action for escape of A., arrested on a 
ca. re. at plaintiff’s suit, the declaration aver
red “ that he was indebted to the plaintiff in 
a large sum of money, to wit, Ae„ upon and 
in respect of certain causes of action before 
then accrued to the plaintiff against the said 
A.," &c. The defendant pleaded, denying that 
A. was indebted in manner and form. &c. :— 
Held, that the plaintiff would he entitled to 
recover if he shewed that any debt accrued to
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him against A. before he sued out the writ. 
ORrillv v. Hoodie, 4 U. C. K. 206.

-------- Judgment.]—In nn action for a vol
untary i-seal*» of M.. arrested on a capias in
dorsed to take bail for $150, it appeared that 
defendant had permitted M. to go. on his de
positing $175. and that the plaintiff had after
wards entered final judgment in the suit for 
his damages, assessed nn judgment by default, 
and costs, about $270 : Held, that such 
judgment was evidence as against the sheriff 
of the debt due by M. to the plaintiff. 
Semble, that the plaintiff, under the ('. L. P. 
Act, could proceed in the original suit to judg
ment after M. had escaped: but. if not. quaere, 
whether the sheriff could raise the objection : 
and held, that while un reversed the judgment 
was at least primft facie evidence against 
him. Taylor v. McEtcan, 27 U. C. It. 120.

Variance from Declaration. | — See
Wood v. Sherwood, 4 O. S. 128.

See Wragg v. Jarvis, 4 O. S. 317, ante

(d) Pleading.
Declarations.]—-See O'Reilly v. Hoodie, 

4 V. (\ It. 200 ; Wragg v. Jarvis, 5 O. S. 113 ; 
Munson v. Hamilton, 5 O. S. 118; Donaghg 
v. Moodic, 2 T\ C. It. 133 : Huntley v. Smith. 
4 U. C. It. 181 ; Lane v. Kings mill. 0 U. C. 
It. 579; Shouldice v. Eraser. 7 U. C. It. GO: 
Osborne v. Cornish, 20 V. C. It. 47; Wood 
v. Sherwood, 4 Ü. S. 128.

Pleas. |—See Brock v. McLean, Toy. 310 ; 
Munson v. Hamilton, 5 O. S. 118; Stocking 
v. Cameron. G O. S. 475 ; Graham v. Kings- 
mill. «1 (). S. 584 : Rowan v. McDotull, II. T. 
8 l let.. It X .1. hiu. 8516; Indruss v. )/• 
Honcll. M. T. 4 Viet.. It. & .1. Dig. 3510: 
Huntley v. Smith. 4 I*. <\ It. 181: O'Reilly 
v. Moo die. 4 V. C. It. 200 : [jane v. Kingsmill, 
6 V. It. 470; Shouldice v. Eraser, 7 V. 
C. K. iid; Glick v. Davidson 15 V. C. It. 501 : 
Wilson v. Munro. 2u V. C. It. IS; Kerr v. 
McEiran. 12 C. P. 241 : Corkery v. Graham, 
1 V. t\ It. 815.

2. Other Cases.

Absence of Warrant — Voluntary 
Escape.]—The court refused to discharge a 
prisoner from custody upon the ground that 
the gaoler, having taken him before a magis
trate without warrant, had suffered a volun
tary escape. Robinson v. Hall, Tay. 453.

Action by Sheriff against Debtor—
Jury—Bar.]—Where a sheriff suffers a vol
untary escape, he cannot afterwards sue the 
debtor for the amount which he has had to 
pay fur ids escape ; but where in such an 
action the justice of the vase was clearly with 
the sheriff, and the Judge charged the jury in 
favour of defendant, but they found a verdict 
for plaintiff, the court refused a new trial : 
■—Held, that a submission by the sheriff to 
arbitration in an action against him for an 
escape could not bar his recovery from the 
debtor, and that it was not necessary for that 
purpose that he should have allowed the ac
tion against him to have proceeded to verdict 
and judgment. Ruttan v. Ashford, 0 O. S. 
280.

Neglect of Sheriff to Commit Defen
dant on Limits to Close Custody .No
tice of Special Bail—Time—.letton as for an 
Escape—Stay of Proceedings,]—See Craig v. 
Ruttan, 2 L. J. G7.

Voluntary Escape -Proceeding in Action 
—Vu. Sa. |—After a voluntary escape from 
the sheriff of a prisoner held under mesne 
process, plaintiff may proceed with his action, 
and, semble, may issue a ca. sa. without affi
davit, if lie has had a capias pending action, 
or an alias ca. sa., if the ca. sa. to fix bail 
had been returned non est inventus, and take 
the defendant thereunder; and, at all events," 
plaintiff may have a ca. sa. issued on a new 
affidavit and re-arrest defendant. Quaere, 
whether, after voluntary return of escaped 
prisoner, a plaintiff cannot accept such re
turn and lawfully charge his debtor in execu
tion. by merely delivering a ca. sa. to the 
sheriff. Ueskcth v. Ward, 17 C. P. GG7.

VIII. Execution, Whits ok—Duty and 
Liability on.

1. False Return.

(a) Liability.

Abandonment of Executions. | — See
Execution, 1.

Bankruptcy before Seizure Return of 
"Nulla Bonn.]- Where before any actual sei
zure by the sheriff under the fi. fa., and before 
the return day, the goods of the Tlebtor are 
seized under a commission of bankruptcy, and 
nulla bona returned to the writ, the sheriff 
is liable on such return to an action by the 
execution creditor. Deiatur v. Jarvis, 3 U.
C. it. UK

Bill of Sale to Prior Execution 
Plaintiff Bonn Fides. \ On the 18th May 
the sheriff received A.’s plu. fi. fa. against lt.’s 
goods, returnable on the 11th June (E. T. I, 
upon which the goods were seized. On the 
1st June following It. made a bill of sale to 
A., leaving out. however, a few small articles, 
of which no notice had been given to the 
sheriff. On the 27th July (Vs fi. fa. against 
li.’s goods was received by the sheriff : Held, 
that upon these facts, supposing the bill of 
sale to be bond fide, C. bad no right of action 
against the sheriff for not seizing P.’s goods 
under his writ. Held, also, that the direction 
of the Judge to the jury to inquire if the 
bill of sale was made for valuable considera
tion and boon fide intended I" paea the prop
erty, or whether it was merely colourable— 
of which secrecy and the absence of change of 
visible possession and ownership afforded in
dications and that if they sustained the bill 
of sale as valid, it operated as a satisfaction 
and discharge of A.’s fi. fa. from the day of 
its execution, and that then the plaintiff (C.) 
must fail on his first count, alleging the sei
zure of A.’s goods under (Vs writ, and that 
the only question would be on the second count, 
for not seizing the articles omitted from the 
bill of sale, us to which they were told that, 
in the absence of any direct notice to or know
ledge in the sheriff of such goods, they must 
soy whether he had as to them been guilty 
of any want of reasonable diligence in the ex-
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eeution of tho plaintiff's M'.'o writ was cor* 
rect : and that the finding .>f the jury in the 
sheriff's favour could iml la* disturbed. IJarl- 
iny v. Corbett. 8 U. ('. It. 7-,

Comvromise lutoppil] Where u (i. fa. 
goods was placed in a sheriff's hands and a 
l«‘v,x made, hut I lie pinintiff afterwards com
promised with defendant, receiving payment 
by instalments, hut giving no directions to the 
slieriff to discharge the defendant’s property :

Held, that on a return of nulla bona 
several months afterwards, when defendant 
had absconded without satisfying the balance 
of the debt, the plaintiff" could not sue for a 
false return, as lie was precluded by his ar
rangement with defendant. Hceraryliim v. 
J.in mi nl. 3 O S. 121.

Snhm i/ii* nt Ift him of Sulla Itoini
Tninxfrr hii Ih hior.\ Where, in an action 

against a sheriff for a false return to a writ 
against goods, a Hier was put in from the 
sheriff io the plaintiff's attorney saving that 
lie levied tlllder the execution oil goods claimed 
by others, and that lie had in consequence 
compromised and agreed to secure the amount 
of ilie execution in two instalments at early 
dates, hut the sheriff afterwards returned "no 
foods." and on the trial the execution debtor 
and her son ill-law proved that the property
had I..... transferred to the son-in-law but
remained in the possession of the debtor, and 
the jury found a verdict for the plaintiffs, the 
court refused a new trial. Mend v. It cm il
I»,,. 2 v. c. it. m

Money Made It'turn of Xulla Huna— 
llli uni Sch | a sheriff having sold shares 
in a steamboat company under an execution, 
and received the money, cannot return nulla 
bona on the ground that they were not prop
erly saleable under the writ. Ucuitt v. Cor
bett. lfi U. C. it. 3' .

Notice as to Lands -/aflwiry.]—The 
plaintiff m an execution against lands Is ex 
peeled to point out to the sheriff the property 
of the debtor, bill his not doing so does not re
lieve the sheriff, if by reasonable inquiries he 
could have ascertained the fact. Where the 
deputy sheriff hud notice of the debtor owning 
lauds, it was held notice to the sheriff, al
though the latter hud no personal knowledge 
on the subject ; and be was held liable in an 
action for a false return. Hutchim/a v. Ital
ian, (I C. I*. 4.12.

Notice to Sheriff of Property to be 
Seized. | A notice by the plaintiff's attorney 
to a sheriff's clerk that A. and It are jointly 
interested in certain goods, and pointing to a 
d's-d in his possession, which he says shews 
the joint interest of the parlies, is not neces
sarily a notice which will bind the sheriff in 
executing the writ. If the plaintiff's attorney 
give at different times two wholly inconsistent 
notices to the sheriff. Semble, that the sher
iff is not bound to obey eith'-r. O'Xeill v. 
Hamilton. 4 V. ('. It. 21*4.

Obtaining Return of Nulla Bona
Kuloppcl. I A li. fa. .it the suit of one <5. 
y It, was placed in tin* sheriff’s hands, with 
instructions not to enforce it until further 
orders, unless other execution* should come in. 
No further instructions were received, and 
the plaintiff subsequently put in an execution 
with directions to proceed at once. The sher
iff levied on both writs, and paid over the

money to who had indemnilied him. The 
plaintiff then obtained a return to his writ 
of iiull.t bona, which the sheriff said was the 
only return be would make, and sued out n 
eu. sa., on which It. was arrested: Held, 
ihat the plaintiff, by taking such return, had 
not precluded himself from proceeding against 
the sheriff, and that In* could maintain an 
action for a false return. I it kin v. Moodu, 
13 l . C. It. PM).

Priority of Executions. | —See EXECU-

Scizure under Prior Execution -
Change of Sheriff.]—One K., n sheriff, on the 
lltli Jan nary. 1st 12. received for execution u 
li. fa. against the goods of It. and M.. at the 
suit of the plaintiff. An execution,against the 
goods of It., at the suit of K., and another 
at the suit of ()., had been previously placed 
in his bands, and while they were in force a 
seizure was supposed to Is* made on O.'s writ, 
and a return of goods on hand to the value 
of t2lH), and nulla bona as to residue was 
made thereon, and upon this return a veil. ex. 
and li. fa. residue was sued out by U., and 
delivered to the sheriff for execution, oil the 
1st February, is» 12. K. then ceased to lie 
sheriff, and defendant was appointed, and the 
writs in K.'s hands were transferred by inden
ture to the defendant for execution. Vpon 
an action for neglecting to seize the goods of 
12-. the writs of S. and ()., and the return 
to the latter, were pleaded ill answer, and 
iliât defendant It. had no more goods and chat
tels whereof the amount could lie made. On 
the trial it appeared that defendant took the 
office of sheriff on the 12th April. 18(12. and 
that no goods of It. or M. were delivered to 
him to he sold as goods ou hand. It apiieiired, 
also. Iliât S.’s writ was delivered on the 20th 
October, 18(11, O.'s first writ on the 2«ith 
November, 18(11, and his veil. ex. and li. fa. 
on 1st February, 18(52. It further appeared 
that the return of i20U on hand on O.'s w rit 
was false, there having, in fact, been no sei
zure:—Held, that the return upon O.’s writ 
being fulw*. and the goods not being under sei
zure on that execution, it was defendant's 
duty to have seized them on the plaintiff's 
writ, which was delivered to the sheriff before 
O.'s alias writ; and therefore a verdict for 
tin* plaintiff was upheld. J/c/icc v. H oodrufj, 
13 C. 1\ 583.

Ven. E*.— ltd urn Pay “ I ’nabU to 
Sell."]- Tlit* sheriff may sell the goods under 
a ven. ex. after return day. Semble, that 
where a sheriff" returns io a writ of ven. ex. 
" that he is unable to sell," be may be liable 
to an action for false return, but lie cannot 
be attached. Itant, of t ppvr ( anuda v. J/e- 
t'arlune, 4 V. It. 3!Mi.

tier Hobbu v. Hull, 14 V. I'. 471). pont 7.

(b) 1‘leuding.

Declaration. | — See Strungo v. Jarvih, (1

Pleas. | See H atton v. Hamilton, (! O. 
S. 114: Commercial llank v. Jarvin, M. T. «5 
Viet., 12. 6c J. Dig. 3.128; Ip per v. Hamit 
ton. 1 V. (V It. 4(17: Hrantham v. Jarvin. (J 
r. C. It. .111 : JoniH X. Itutt'ia, 12 V. C It 
2U2 ; I pper v. Hamilton, 1 U. C. It. 4(57;
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Timon v. Jarcis, lu V. It. .*678; Millar v. 
Thomas, il U, C. I». 802; Taylor \ Jarvis, 
13 U. (J. K. 373 ; Tot tar v. Carroll, ft C. 1*. 
442, I K it A. 341. 7 L. .1. 12: < urraM v. /'.><• 
tar. 111 V. (J. It. 34**; Patterson v. Thomas, 11
<:. r. 530.

(c) Other Cases.
Distress for Rent Carol Evidence of

Itemise.1—Upon nn action against a sheriff 
for a false return upon a fi. fa. goods, his de
fence was a chattel mortgage on part <>f the 
goods, and a distress for rent to cover the re
mainder : Held, that parol evidence was ad
missible to prove a demise by the landlord, so 
as to sustain a distress, although a memor
andum had been drawn up as to the tenus 
of the lease, but signed only by the tenant. 
I alcaline v. Smith, ft 0. P. 5ft.

District Courts. | The district courts,
under 8 Viet, 18, e, 5, have no Jurisdiction
in an action on the case for a false return. 
Hell v. Jarvis, ft V. ('. It. 423.

New Trial- Surprise.] — In an action 
against a sheriff for a false return the judg
ment debtor testified to facts which defendant 
afterwards said took him h.v surprise. On 
motion for a new trial :—Held, that defendant 
should have gone to trial prepared to shew 
all transactions with the judgment debtor in 
relation to the suit, and not having done so, 
or sworn on this motion to what lie could 
prove, a new trial was refused. Young v. 
Modern ell, 11 C. p. 143.

Sale of Lands under Execution —
Eguity of Itedemption—Xetc Trial.]—In an 
action against the sheriff for a false return to 
a li. fa. lands, it appeared that defendant, 
after the receipt of the plaintiff's writ, re 
• cived another writ, at the suit of one S„ and 
under this seized land owned by the debtor, 
upon which S. had a mortgage for rent, 
*'s judgment being for arrears of rent se
cured by such mortgage. 8. bought the land 
for the amount of his judgment, and paid the 
sheriff's fees. At the trial, however, it did not 
appear whether defendant sold only the equity 
of redemption, or the debtor's interest in the 
land, exclusive of the mortgage. The court 
set aside a verdict for defendant, and granted 
a new trial with costs to abide the event.
1 oany v. Hahy, 4 C. P. 537.

2. Landlord’s Claim for Kent.
(a) Notice.

Effect of Goods of Third 1‘erson—Re
moval, | floods having been seized by the 
'luriff under execution, and claims having 
‘"■'■'i made thereto by third persons, namely, 
chattel mortgagees, an interpleader summons 
>\as obtained by the sheriff. Notice was then 
given to the sheriff by the landlord of rent 

1 Ian no distress was issued or anything 
art her done on his In-half. An interpleader 

■ i 'hr was made, and the claimants having 
1 “h'd to give the security required thereby,

1 " goods were sold pursuant to the terms of 
llu- order, the landlord becoming the pur
chaser. They were never removed from the 
demised premises. The claimants were suv- 

-Jful : Held, that the statute 8 Anne c. 14, 
I. only applies to the goods of the execu

tion debtor, and not to those of third persons,

against whom there must Is» a distress, no
tice to the sheriff not being sufficient ; and 
that the sheriff selling incurred no liability, 
as lie was secured under the interpleader or
der. Held, also, that the sheriff is not liable 
when the goods have not been removed from 
the demised premises. The proceeds of the sale 
were therefore ordered to lie paid out of court 
to the claimants. Clarke v. Farrell, 31 ('. P. 
584.

--------  Mistake of Landlord. | The sheriff,
having seized goods, received a written no
ie c from the plaintiff that there VU tlMO 
due to him “one half-year's rent," not stat
ing when the rent fell due, nor for what period 
it was claimed. The plaintiff afterwards went 
to the sheriff, and. being asked when the rent 
fell due. said that he thought it would be on 
i he following Monday or Tuesday. The sheriff 
thereupon ordered the goods to be removed 
and sold:—Held, that he was justified in ho 
doing, as he was acting on reliance on the 
plaintiffs own declaration, and that he was 
not liable for any damages, although it ap
peared that the rent was in fact payable quar
terly, and that one quarter was due at the 
time of the seizure. Tomlinson v. Jarvis, 11
V. 0. It. tio.

-------- Sale.]—Held, that a sheriff was not
justified, having notice that rent was due. in 
paying over the proceeds of a sale under a 
ii. fa. goods against a tenant without satis
fying the landlord’s claim for rent. Galbraith 
v. Fortune, 0 C. P. 211.

Necessity for—Itamoval of Goods. ]— 
Held, that a sheriff is not liable under 8 
Anne c. 14 for the removal of goods off the 
premises in respect of which rent is due. un
less at the time of removal lie either had no
tice or otherwise received knowledge of the 
rent being due. and afterwards removed the 
goods without paying the rent. City of King
ston v. Shau\ ft L. J. 280.

--------  Sale of Goods—Pleading.]—It is
sufficient In the declaration to allege that de
fendant had notice of the plaintiff’s claim 
for rent before sale, though after the removal. 
It is a bail plea, therefore, that defendant had 
no notice before the removal. A plea that after 
the removal of tin- goods by defendant there 
remained sufficient to satisfy the rent in er
reur : Held, clearly ban. City of Kingston 
v. Skate, 20 V. C. R. 223.

--------  Ncizurr.]—Formal notice by the
landlord that rent is due him is not necessary ; 
but the landlord having made an illegal seizure 
for rent, notice of such seizure to the sheriff 
was held sufficient to render the sheriff liable. 
Sharpe v. Fortune, ft C. P. 523.

Oral Notice.| An oral notice from 
the landlord to the sheriff will he sufficient 
to save the year’s rent ; and if the sin-riff 
knew of the rent being due, a formal notice 
would not he necessary, llrotrn v. Ruttan, 7 
V. C. It. 117.

Sec Locke v. MeConkey, 2ft C. P. 475, post 
(b).

(b) Other Cases.
Acceleration of Rent Execution — 

CustodiA Legis.]—Action against a sheriff for 
seizing and selling goods of a tenant when
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rent whs due, and without satisfying the «unie 
nfu-r notice. Tin- lease contained u proviso 
Iluit il" hi any tiniv within tin- said term tin* 
t•'limit should minin', <n- attempt In remove, 
his g....Is and chattels from off tin- said pre
mise*. without leaving tln-n-oti sullicii-nt to nns- 
wvr tin- ihvn current year's rent, or if by any 
writ of execution against him tln-ri-should not 
lx- sufficient goods to answer the said writ, 
and |in.\ tin- then ciim-nl yi-ar's rent, the then 
current year’s rent should immediately lie- 
conie due and the said term In- forfeited, and 
this agreement is an express condition of this 
demise. It was contended there was a seizure 
of the goods ill September, and that the rent 
did not accrue due until the 1st October, s.. 
that the goods were in ciistodiA legis when 
the rent was due : Held, that it was proper
ly left to the jury to say whether there were 
sullicient goods to satisfy the current year's 
rent and execution when the execution wa* 
attempted to lie enforced, and that under the 
evidence they were warranted in linding that 
then- was: that the bailiff having merely made 
i-n inventory of the goods seized on the !tih 
September, leaving no one in possession, they 
were not in ctistodift legis when the rent in- 
cnied due. and therefore -could not be held 
iigniiM the landlord'', claim for mil. Hart v.
Reynolds, i:t c. v, rg)i.

Leaning Prttnises.] — l‘remises were 
lot for a year at a rent of £7.1. to be paid on 
the l*i May: and it was agreed that if the 
• •‘limit should leave Is-fore llii- 1st May. then 
the relit was to become payable immediately. 
The tenant did leave on the Saturday before 
the 1st May. and on Monday the goods wen- 
seized under execution: Meld, that the land
lord was entitled to his rent. \'anee v. Rut- 
Inn. 12 V. V. It. ikt'J.

Evidence /‘(///micm/ of Rent.]- in an ac
tion against a sheriff for the sale of goods, 
without |laying rent : Held, that the state
ment of the tenant in possession, made before 
the distress, that the first year's rent had been j 
•aid. was not evidence in the cause. Hal- 
■until v. Fortum, lit ('. l\ 100.

Failure to Seize \nticc of Claim for 
R<nt.\ Where at tin- time of placing an exe
cution against goods in the sheriff's hands 
there is a claim for unpaid rent, the sheriff 
cannot delay the seizure until the execution 
creditor first pays the rent. He must seize, 
bill he need not sell tin- goods until the rent is 
paid, and if the execution creditor will not 
pay it he may withdraw from possession. In 
this case the sheriff abstained from seizing on 
receiving notice of the rent being due. of 
which the execution creditor was aware when 
In- issued the li. fa., and. before he seized, cer
tain crops were removed, which would have i 
Hitlliced to pay the plaintiff’s claim: Held. I 
that the sheriff was liable. Locke v. Mr- 
Conkcy, 20 (’. I\ 47.1.

Interpleader Issue Relinquish meat | 
Jiindiiiq Attachment of Sheriff.] Vnder an 
execution in Mach-nti v. Anthony, the sheriff, 
on ilie 10th April. 1HKI. having seized the de
fendant's goods, sold them to one Ferguson, 1 
then- being at the time rent overdue to the 
landlord. Ferguson did not remove the goods 
from the premises. Itv agreement between
the landlord, the sheriff, and Ferguson, the 
latter retained sufficient of the purchase money 
to pay the claim for rent. Subsequently Fer
guson sold the goods to one Knglish, when it I

was arranged that Knglish should pay the old 
claim for rent, and a further instalment which 
had meanwhile fallen due. The defendant 
then surrendered his term, and Knglish became 
tenant. On the 28rd April an execution in 
Slater v. Anthony was placed In the sheriff'a 
hands, and lie seized the same goods some time 
between the -I't May and "Jdrd .lane, Kng
lish having claimed the goods, the sheriff in
terpleaded, and an issue was dim ted. w hich 
resulted in favour of Slater. Vending the 
interpleader issue the sheriff allowed the land
lord's bailiff, who also claimed the goods for 
arrears of taxes, to sell them and pay the 
rent and taxes in nrrenr. At the conclusion 
of the interpleader Issue it appeared that the 
sheriff had taken tin security lor the goods, 
and that Knglish. the claimant, was worth- 
less : Held, that there being no claim either 
for rent or taxes which the sheriff was justi
fied in acknow ledging, lie was liable to an at
tachment, on motion of the execution creditor, 
for disobedience of the interpleader order. 
Macluin v. Anthony. Slater v. \nthony, ti O.
B M.

Payment by Execution Creditor —
Levy by Sheriff -Inability.] Where an exe
cution creditor lias, under the statute of Anne, 
paid rent demanded by a landlord upon an exe
cution against the tenant upon the promises of 
the former, and the sheriff levies as well for 
the rent as the execution debt, the sheriff be
comes the debtor of the execution creditor for 
both sums, and liable to him in an action 
for money had and received : and so does a 
bailiff under the Division Courts Act. Lock- 
art v. dray, 2 C. L. J. 103.

Prejudicing Claim - Conduct—Fntop- 
pci. |--The fact of a landlord having joined in 
a bond that the goods distrained should be 
forthcoming to lie sold upon li. fa., will not 
prejudice Ills claim for rent: nor will his hav
ing distrained as landlord, and afterwards hav
ing abandoned the distress, nor even his bid
ding at the sale of the goods. Itroirn v. Rut- 
tan. 7 U. C. It. 1)7.

Prior Seizure by Landlord —CuntodiA 
Legis Inh iyli utter.] When goods are under 
seizure for rent, they are In custndlA legis. and 
the sheriff has no right to seize them under nil 
execution. On an application by a sheriff for 
an Interpleader order under such circum
stances. the landlord's claim being taken to 
In- botiA tide, the legality of the seizure under 
the distress cannot lie inquired into in chain- 
Is-rs, and the sheriff's application for relief by 
interpleader was therefore refused. Craig v. 
Craiij, 1,'i ('. L. J. 320.

Rent Accruing Subsequent to Seiz
ure Hoods Left on Premium.]—Writs of exe
cution had been placed in the hands of the 
sheriff of Hastings, under which lie made n 
levy on goods in Itellevllle and Mailoc, leav
ing them on the premises in which he found 
them. After the seizure, which was on the 
1—11» February, and while the goods were on 
the debtor’s premises, two Instalments of rent 
fell due. on the 1st March and .lane, which 
were- paid by the sheriff :—Held, that this pay
ment should not be allowed, because the goods 
might have been removed bv him before tin
rent fell due. and being under seizure, they 
were not liable to distress, and there was no
thing in the debtor's lease to accelerate pay
ment of rent on seizure of his goods. Grant v. 
Cliant, 10 P. It. 40.
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Sheriff Acting in Interests of Execu
tion Creditor Inti i jilniilt r (Jrdi r Delay.]

A sheriff, haviug in his hands a writ of li. 
l;i. against tin* defendant's goods, <m tile 23 rd 
•Iune, IMIS, went into the lintel of which the 
defendant was the tenant, witli the execution, 
and informed the defendant that lie seized his 
furniture and effects. He then made a pent II
memorandum of a number of articles stated 
to he in the house, first notifying the judg
ment debtor that e\erything was under seizure, 
and accepting his oral undertaking to hold it 
for him. This course was pursued in accord- I 
mice with instructions from the solicitor for 
the execution creditor, in order to endeavour 
to get the defendant to make payments on ac- ' 
count of the execution. (in the 8th August 
the landlords of the defendant put in a hail- 
ilT to seize the same furniture and effects for 
rent due on the tlth August. The bailiff 
spoke to the sheriff, who said that lie would 
not undertake to sell the goods and pay the 
rent. Nothing further was done until tin bill | 
October, 1808, when the landlords put an
other distress warrant into the bailiff’s bands 
h r rent since accrued. The sheriff was noti
fied of this in writing on the 2Kth October, 
and on the 7th November, 1808, he swore to 
an affidavit upon which lie applied for an in
terpleader order, and in which lie stated that 
he had remained in possession from the 23rd 
June until tin- time of application. Being ' 
cross-examined, he said that he was holding on 
till the landlords put him out of the place : j 

Held. Upon tile evidence, that the sheriff | 
had been acting throughout in the Interest of 
I e execution creditor a' against ilm Interest 
of (lie claimants, and for this reason, as well 
as for his delay, was not entitled to an inter
pleader order. FIimn v. Cooney, is I*. It.
:lm.

Subsequent Seizure by Landlord. | -
A seizure by a landlord of goods already seized 
on a fi. fa. : Held. Illegal, and consequently in- 
valid. Shur/ii v. Fortune, V C. V. 523.

Ituiiinji in -Lrarina on Frcinism— 
•'•"/< h/i Sheriff. | A sheriff, having seized 
■-oods of a tenant upon a farm under a li. fa., 

fl I hem in possession of the tenant, taking 
receipt from him and an adjoining farmer. 

The landlord distrained and sold the goods, 
i'd buying them in, left them on tile premises 

under charge of bis former tenant as a hired 
- mint, his lease having expired. The sheriff, 
without any subsequent seizure, proceeded as 
f the goods were the original tenant's and 

■id them under the original fi. fa. : Held, 
llint lie was liable to the landlord for the rent 
due at the time of seizure, of which lie had 
notice, and for damages to the value of the 

oils over l lie rent due. Hobertnon v. For-
>h,... it <\ IV 427.

3. Monry Levied.

Accounting for Moneys Paid From in- 
" Xofcs /rii.] II., a sheriff, seized and 

Id under execution goods to the amount of 
12s. 2d. The terms were cash, but it 

agreed that tbe purchaser might make 
''li arrangements as lie could with the exe
at am creditors, all of whom required cash 

■ pi the last ten. who agreed to give time, 
i take notes. In the settlement £2.7*12 was 

'id to the sheriff, and notes were given for

£1.14»'*, making in all £8tl Is. more than the 
amount of the purchase. I'poti an action 
brought against tin- sheriff for that amount, 
lie proved that lie had paid upon the execu
tions all moneys received except £1(15 7s. KM. 
and lie claimed £412 2s. for fees and pound
age: Held, llint lie was not liable, not being 
shewn to have receiv'd more Ilian lie should 
have. Kennedy v. Hoodie, 8 C. IV 544.

Assumpsit Statute of /.imitation» — 
Flnidiiifi. | To a plea of the Statute of I.imi
tations in assumpsit, a replication that defend
ant was a sheriff, and that the amount claimed 
was an overplus remaining in Ids hands of 
money levied under a fi. fa. : Held, laid 
on general demurrer, although the plaintiff 
might have evaded the statute had she declared 
in case, setting out the circumstances specially. 
Kuyylen v. Bnkie, 2 O. S. 370.

Attachment under Absconding Debt 
ors Act. | — It is a good cause to shew to 
an attachment against a sheriff for not paying 
over money, that the money has been attached 
in the hands of the party not paying over, 
under the Absconding Debtor* Act. l‘oinm 
v. Mantt, il T. y Viet

Claim against Plaintiff Lira of Attor
ney.]—A sheriff will not he allowed to retain 
money made on an execution, on tin* ground 
that he has himself a claim against the 
plaintiff, who has absconded, when the plain
tiff’s attorney is the person entitled to it in 
consequence of advances made to the plaintiff.
Ituriihnin v. .Meyer», 2 V. It. 04.

Costs of Rnle to Return /.>/** »*< * of 
Demand interest.] Held, that the costs of a 
rule to return tin* writ could not be recovered 
in this action against tin* sheriff for not pay
ing over moneys levied, nor tin* expense of a 
messenger sent to demand the money returned 
as on band. The court, acting as a jury, al
lowed interest to tin* plaintiffs on money levied 
and improjierly withheld. Miehie v. Iteynold*, 
24 V. C. It. 303.

Credit to Plaintiff's Attorney.] —
Where in an notion against a sheriff’s sureties 
for money received by the sheriff on nil exe 
cut ion at the suit of the plaintiff, it appeared 
that the amount lmd la*en credited to plain
tiff's attorney in an award between him and 
tin* sheriff, and that the attorney had accepted 
the award : Held, that a verdict for defend
ants was right. Hull v. 11 uni il ton. II. T. 4
Viet.

Surplus after Sale — Heir-at-law—De
mand.]- The heir-at-law is entitled to recover 
from a sheriff the surplus of moneys arising 
from a sale of his ancestor's lands, on a fi. fn. 
against those lands in the hands of the execu
tor Itufiyle» x. Beikie, 3 O. S. 27»'*. 347.

In an action against a sheriff for the over
plus of money levied under an execution, the 
plaintiff must prove n demand of the money 
liefore action brought. S. C., ib. 27»t.

Surplus after Satisfying Writ Debt- 
or- Demand,] In an action against th#sher
iff by an execution debtor for the surplus of 
money in his hands after satisfying a li. fa., 
no demand before action is netvssary. The 
last ease distinguished. Aintlie v. It a pel jr, 3
V. C. It. 275.
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4. A egliycnct or brian in Frecuting,

Absence of Prejudice. | Where, in an 
nrtion fur delay in selling lands, the jurv 
found fur defendant, savin-.' that there hail 
l.een unnecessary delay, hut that the plaintiff 
had nut heeu prejudiced by it. the court re
fused to interfere. Markh v. Thomas. i:i V.
< K. :lm.

Attempts to Execute Ihn Diligence. 
./«»// | The court upheld n verdict for a 
sheriff sued for a false return to a li. fa., hold
ing that lie could not lie said, either in law or 
in fad. to have been guilty of culpable negli
gent. in not executing the writ : lie had tried 
several times before I lie return day to execute 
it. hut could inn gain admittance to the house.
And the chief justice said lie ...... Id Hot hold
that a sheriff was bound to keep sentinel dav 
and night at a defendant’s house, for several 
days or weeks in succession ; he was bound to 
exercise due diligence, and it was a ones!ion 
for the jury. Finnigan v. durcis, s 1’. <*. II.

Destruction of Goods /‘leading.] -De
claration, alleging that there were goods out 
of which defendant could have made or levied 
the money indorsed on a li. fa., but that In- did 
imt levy the same. I*lea, that before lie could 
by due diligence have levied the moneys, the 
goods were destroyed by fire: Held, plea bad. 
for levying includes seizure and sale, and con
sistently with the plea the goods might have 
ins-ti destroyed in defendant's custody after 
seizure, in which case lie would be liable. 
Itau v. Iirange, 23 U. C. It. ,'V.Mi.

Effect of Delay Priority of Chattel 
Mortgage bam age».) On the 23rd .Inly. 
IMUS. M. recovered judgment against .1. for 
$2.1123.01. and issued li. fa. goods, the execu
tion of winch was delayed until the end of the 
following month by an application to amend. * 
On the 3rd October. I Si IS. J gave plaintiff a 
chattel mortgage, which was registered on the 
•*lh October, payable a year after date. j.. 
with plaintiff's consent, continued his business.
and had sold a large part of II.....battels, when
plaintiff (in January. INI®. I came to take 
possession. Thereupon the sheriff, whose pre 
vious action under the li. fa., if any. did not 
appear, but who had no authority for the de- ! 
lay. seized and sold the remaining goods, when | 
the plaintiff brought trover against him. the I 
plaintiff and defendant in the execution, and | 
another who had joined in indemnifying the : 
sheriff, contending that the delay in executing j 
the li. fa. gave his chattel mortgage priority. 
The jury gave a verdict for $1.310 against the i 
sheriff and in favour of all the other defend 
ants. This verdict. Iteing inconsistent with 
any view of the facts and exorbitant in 
amount, was set aside ; costs to abide the j 
event. Meflirern v. McCausland, li) ('. p. 
400.

Measure of Damages iu Action for 
Delay. | See Xi'lich v. Malloy, | A. K. 430.

Security for Costs Publie ball/.] A 
sheriff executing a writ of fi. fa. is not an offi
cer or person fulfilling a public duty within 
the meaning of It S. O 1*07 MO. *. l. and 
is not, therefore, entitled to security for costs : 
of an action brought against him for negli- i 
gence in not making a seizure under the writ. 1

M'-WItirter v. Corbett. 4 C. P. 203 (ns to no
tice n| act ion i, followed. Cm iglitoa v. Sinet- 
laad, IS P. II. INI.

Sec Jone» v. Paxton, 27 C. L. .1. 50(5.

5. Payment into Court.

Effect of — Discharge. \ A sheriff who 
levies money under a li. fa. must pay it over 
to the party entitled : lie cannot return the 
writ to the Crown office and pay the money 
to the clerk of the Crown, and thereby dis- 
1 barge himself from liability to the plaintiff 
in the original suit. Shu ter v. Leonard. 3 <>. 
8. 314.

Improper Payment in —Cants Paument 
over- Afi/iHeation Forum.]- When the sher
iff has improperly paid money into court, a 
Judge will not order him to pay the costs of 
Mich payment into court, but the proper appli
cation is for the sheriff to pay over the money 
returned by him as made, without reference 
to the payment into court. Ouvre, should an 
application for an order on the sheriff to pay 
over money he made to the full court, or to a 
Judge in chambers, from hie v. Me\nuyhtnn, 
Warnoek v. MeXaughton. 3 L. J. llil.

Right of Sheriff. | Held, that a sheriff 
has no legal right to pay into court money 
made upon a writ in his office. (Jlad»tune v. 
1'reneh. 0 (’. P. 30.

Taking out Money Paid in— Waiter.] 
—Where a plaintiff obtained an order to take 
ont of court money paid in by the sheriff, on 
condition that he should pay the master's 
charges, and was given to understand that lie 
might either take it on these terms or sue the 
slmriff for it:—Held, that, having availed him
self of this order, he could not nfterwards re
cover from the sheriff the fees paid to the 
master on the ground that the money had 
been improperly paid into court. Promt,ie v. 
Da rid ton, P.l I . C. It. 31®.

(5. 1‘lace of Hale.

Defendant's Premises JVMMM / i
erase. | A sheriff having seized goods cannot 
lawfully sell them on defendant's premises 
without his permission, and any person going 
on the premises to purchase may he treated ns 
a trespasser. McMaster v. McPherson. (5 O. 
8 M.

A sheriff is a trespasser, if, after the seizure 
of defendant's js-rsoniil property under an ex
ecution, he enters upon the premises and sells 
• lie property there. McMartin v. /Wc/f. K. 
T. 3 Viet.

A sheriff under a writ of veil. ex. has no 
right to enter upon a person's land and sell his 
goods thereby public auction ; and a purchaser 
who enters at the same time ns the sheriff is 
a trespasser as well as the sheriff. McMartin 
v. McPherson. 11. T. 3 Viet.

Where a sheriff has seized goods under a fi. 
fa. and allowed them to remain on defendant's 
premises, oil the understanding that they 
should be sold there on a future day if the 
money were not paid before, the license thus
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given to enter on the premised and sell tlm 
goods accordingly, cannot In- revoked by de
fendant. UifJiUis v. McMartin, 1 V. C. It. 
14ft.

7. Selling under Value or without Proper

Action for — Declaration \evessarg 
l rcnnrnt*.] In an action against a sheriff 

for not giving notice of the sale of effects 
taken in execution, at the most public place in 
the township Held, not necessary to set out 
the name of such place. Statements that de
fendant sold the goods without legal notice 
and for less than their real value, were not 
considered as distinct and independent grounds 
of action. Malcolm v. Ifapelje, Toy. 301.

In case against a sheriff, for selling goods 
upon plaintiff's fi. fa. under their value, the 
judgment in the original action must he set 
out. Qmrre. also, whether the sheriff must 
not first he ruled to return the writ, and the 
action brought on the return. Itillintis v. 
Hamilton. 0 O. 8. 113.

-------- Plea- Prier Obtained.]—Where, in
an action against a sheriff for not selling 
lands in execution for the best price that he 
could get for the same, but wrongfully and 
injuriously much Isdow their real value, the 
defendant pleaded that lie sold the lands for 
llie best price that he could get for them : - 
Held, idea good. Watson v. McDonell, 0 O.

Evidence of Vnlne - Agent for Sale— 
Uisrondurt.]- Action against a sheriff for not 
levying, although the debtor had a sufficiency 
of goods. Plea, not guilty: also, that debtor 
had not more goods than defendant had sold 
and returned. At the trial a verdict was 
found for the plaintiff for much less than he 
claimed. On motion for a new trial, which 
was granted : Held, that defendant’s state
ment. to the insurance agent, that the goods, 
when seised, were worth $0,000, and his de
clarations to the different creditors that their 
claima were small as compared with the value 
of the debtor's goods, were evidence of value 
against the defendant : that his placing a 

ranger as his agent in possession of the 
'ods. with authority to sell them in the shop 

as theretofore, who gave no satisfactory evi
dence of such sales, and who lost or mislaid 
•*r neglected to preserve the books of account 
which would have explained nil these trnnsnr- 

ma de him responsible for the comte- 
• i tient es of his agent's misconduct : and that 
defendant was entitled to no advantage or 
onsideration because the hooks could not he 
r were not produced, Hobbs v. Hall, 11 C.

P 47!».
Sale of Eonitv of Redemption In Ves

sel. | The plaintiff owning a steamer mort
gaged her to one Cotton, who assigned the 
mortgage to ,T. H. C. and others. She was 
afterwards purchased from the plaintiff's 

■ 'a in hie absence by a company, to run in 
"pposition to a boat then owned by one fl., 
n the hay of Quinte, hut no legal transfer 

is made. £2,000 of the price was paid 
I the balance secured by notes of the com

in v. which the plaintiff's agent assigned to 
1. IT. f\. to secure the sum due on the mort
age held by him. V». afterwards purchased 
lie notes and mortgage, and sued out a writ

of replevin to obtain possession of the boat, 
but before it was executed he procured I >. & 
Co., who held u judgment against the plaintiff 
for about £S0, to issue execution, and at his 
instance the sheriff sold the boat under it, (i. 
saying that he thought the plaintiff had no 
title, but that he wished to unite whatever it 
might he with his own right under the mort
gage. This sale was not advertised, except 
by two notices, put up on the door of the court 
house, and in the sheriff's office : there were 
only three or four persons present, including 
<•.. and the boat was sold for £10 to one of 
them, who a few days afterwards transferred 
to <». (». then got possession under the writ
of replevin, and laid up the boat, thus remov
ing the opposition to his own steamer, which 
he admitted had been his object throughout. 
The attorney of I». & Co. complaining that 
his clients had realized so little from their ex- 
eiition. (!. afterwards paid their claim, and 
took an assignment of their judgment. The 
mortgage which lie hold had been paid in full 
by payment of the notes. In an action against 
the sheriff, for fraudulently and illegally sell
ing the boat and furniture together instead of 
separately, and in the absence of a reasonable 
number of bidders, and for a sum grossly un
der value, the jury having found for defend
ant : Ifehl. that the verdict must stand : be
cause. whether the plaintiff’s equity of redemp
tion was saleable under the execution or not, 
the sale, made and published as it was, was 
not a sale in obedience to the writ, and there
fore could pass nothing, so that the plaintiff 
sustained no legal damage by it : and because 
at anv rate the plaintiff should fail on the 
Plea denying his property in the vessel, for he 
owned only the equity of redemption : or be
cause the equity of redemption was not sale
able under the writ, and the sale therefore 
could not affect the plaintiff. Pcthune v. Cor
bett, 18 U. C. R. 41)8.

See Smith v. Paeon, 14 I*. C. 11. 38: Snnrr 
v. Waddell, 24 IT. C. It. ltift.

8. Wrongful Seizure of Goods—Action for. 
(a) Evidence.

Interference by Execution Creditors
, —Parts Shewing.]- In an action against the 

sheriff and six others for seizing goods, the 
evidence as to four of them was that they 
were creditors of the execution debtor, and 
joined in the indemnity bond to the sheriff, 
and that they I old the bailiff to sell, and ufter- 

i wards attended and hid at the sale:—field, 
! clearly sufficient to charge them. Gran v. 
! Fortune. IS V. C. II. 2ft3.

Production of Warrant.| It is not
enough to call the bailiff who made the seizure, 
and prove by him that he Imd a warrant, 
without producing it or satisfactorily excus
ing its non-production. Lowes v. Jarvis, 5 (). 
8. 134.

--------  Proof of Encution—Pail iff-—Adop
tion of Sale.] — In trespass against the sheriff 
and A. and IV. plaintiffs claiming the goods 
under a bill of sale, it was proved that the 
sheriff's bailiff, under a fi. fa. at the suit of 
another creditor, seized the goods and sold 
them : and after paying the amount of that 
execution paid the balance to A. and R. on ac
count of their execution Held, after verdict 
for plaintiff, that the execution creditors. A.
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niul It., could not Is- made ttrespassers by rela- 
lioii or adoption of tin* sale under such prior 
execution: and there Is-ing no proof that the 
sheriff himself did any thing, and the writs not 
being produced, nor any warrant to the bailiff, 
that the xerdict "as not sustained by proof, 
and that there should be a new trial without 
costs. Till v. Jarvis, 5 <'. I*. 4Htl. Six- N. f 
7 C. I’. 145.

Proof of Debt Utncliing Creditor— 
I'miidilli "I Sul.. | In trespass against a sher
iff for seizing plaintiff's goods under an attach
ment issued under the Absconding Debtors 
Ari against the goods of a third party, by 
whom they bad been sold to the plaintiff I*-- 
fore the attachment : Held. that, to support 
a defence that the sale was fraudulent and 
void against creditors, under 1!» Kliz. c. 5. the 
sheriff must prow- that a debt bad been due 
from the absconding debtor to the attaching 
creditor, tirant v. .McLean, 2$ O. S. 4421.

Proof of Execution Vow Cepit Ke
pler in.] In replevin against the sheriff for a 
seizure under execution made by his deputy :
- Held, that, as plaintiff was obliged to shew 
that the seizure was made under process in 
order to connect defendant with the act. it was 
not necessary to plead specially, but that un
der non cepit defendant might avail himself
of 18 Viet. c. il'», which enact* that replevin
shall tioi lie unib-r such circumstances. Cai
rn It V. Killian. 13 V. (’. It. 140; Clark v.
I’n It h h, tl C. V. 07.

Proof of Execution and Judgment.I —
In an action against a sheriff for seizing goods 
it i* sufficient to prove that they were seized 
colore officii, .it hunt proving a writ of execu
tion. Hull v. Jarvis, Dra. 100.

In trespass against a sheriff for seizing 
plaintiff's goods, the defence was that they 
were the goods of A., and had been seized un
der an attachment against him as an abscond
ing debtor, but bad been delivered up at t In
time of seizure, oil the plaintiffs entering into 
a bond for their production when required, 
and bail been afterwards sold at the suit of 
the attaching creditor on a fi. fa., the plain
tiffs having given them up according to the 
terms of their bond, and the plaintiffs now 
claimed them ns tlo-ir mvn property under an 
assignment from A. prior to the attachment, 
which defendant contended was fraudulent and 
void as against creditors, Defendant proved 
tin ib-bt due to the attaching creditor, nor did 
lie shew the judgment or execution, relying on 
the bond as estopping the plaintiffs from dis- j 
pitting those facts; and the jury, under the 
direction of the .lodge, found for the ph intiffs. j 
The court agreed in the direction that the 
judgment and execution should have been 
shewn: but a new trial was granted. Powers 
v. Killian, 4 O. S. 58.

When a sheriff under a ti. fa. seizes goods 
in the possession of the debtot. and a third 
party claims them as bis under a bill of sale.

,licit is impeached as being merely pretended 
and colourable the sheriff, when sued in tres
pass, may. upon a plea that the goods are not 
the plaintiff's, contest bis right on the ground 
of fraud, without proving the Judgment.
K riser v. Me.Karl in. 3 V. ('. It. 32i.

Hut where part of the goods were claimed 
by a title independent of the assignor (the ex
ecution debtor I, and the goods were not taken

from the assignee's possession : Held, that it 
was incorrect to hold the plaintiff bound to 
prove the li. fa. and judgment. Calbert v. 
Conger, 7 V. C. It. 395.

Semble, following White v. Morris. 11 C. It. 
I'M5. that tin- mere production of the li. fa. 
xx ill not enable the sheriff to shew that a deed 
xvhich is good against nil but creditors is 
void against the latter, but la- must prove the 
judgment. King v. Macdonald. 15 C. V. :;«»7.

I nih-r a plea denying plaintiff’s property, 
when the goods xx ere not taken out of his pos
session. the sheriff may shew that an assign
ment under which the plaintiff claims is 
fraudulent : but la- must prove the execution 
under which lie seized, unless bis xx a riant is 
produced reciting it. Itotdin v. Muudi< , 15 V. 
V. II. 185.

Proof of Judgment J list i lira I ion under 
Errent ion- Husband and Wife. | In an ac
tion by A., a married woman, against a sheriff 
for taking, under an execution against her hus
band, goods which she claimed as her separate 
property under the Married Woman's Prop
erly Act. It. S. V S., 5th set-. c. 94. the sheriff 
justified under the execution without proving 
the judgment on xvhich it xvus issued. The 
execution xx as against Donald A , and it was 
alleged that the husband’s name was Daniel. 
The jury found that lie xvas xvell known by 
both names, and that A.’s right to the goods 
seized was acquired from her husband after 
marriage, which would not make it her sepa
rate property under the Ad : Held, that the 
action could not be maintained: that a sher
iff sued in trespass or trover for taking goods 
-eiz.i-d under execution can justify under the 
execution xvithout shelving tin- judgment. M< - 

I Iiean v. Hannon, 3 S. < '. I!. 7'Ml, followed.
Held, also, that under the findings of the jury,

| xvhich were amply supported by the evidence,
[ the goods seized must be considered to lie long 

io the husband, xvhich was a complete answer 
to the action. Croire v. Adams. 21 S. It.

Protection by Interpleader Order
Eridrnee of Seizure under Different IVrit.l— 

i Declaration, against the sheriff, for seizing 
| goods under a false claim that they xvere liable 

to seizure to satisfy a claim of one S. against 
I H. Plea, that the goods were seized under a 

ti. fa. at the suit of one H. against and be
ing claimed by the plaintiff, an interpleader 
order xvas made, by which defendant was pro
tected against any action for such seizure. 
Nexv assignment- - that the action was brought 
not for the cause admitted in the plea, but 
for seizing as in the declaration alleged under 
colour of the writ at suit of S. ; on xvhich the 
plaintiff took Issue. The evidence shewed that 
both fi. fas. xvere sued out by the same at
torney. and .... eived by the sheriff at the same
time, and that the bailiff, receiving the xv er
rants together, seized under both on the 29th 
September, and remained in possession forty 
days. The interpleader summons in S.’s suit 
was discharged with costs against the sheriff, 
and the execution plaintiff protected from ac 
t hui Held, that the jury were xvaminted in 
finding that the goods were seized under S.’s 
writ, whether seized under H.’s or not. and a 
verdict for the plaintiff xvas upheld. Johnson 
v. McDonald. 23 V. C. It. 1821.

Seizure beyond Bailiwick Title.]
A sheriff xx ho has wrongfully seized goods in
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execution out of his district, cannot question 
the right of the person from whose possession 
the property was taken, as that it was received 
under an assignment fraudulent as against 
creditors. ('--.À \. i U. S. 900,

Trne Ownership - Letter of Dibtor.] - 
In trwpaas for eelsmg plaintiff's poods, under 
an execution against tlie goods of A. : Held, 
tlint a letter written by A. before any third 
party had an Interest in questioning the right 
to the goods, was evidence to shew the footing 
on which the plaintiff and A. then stood with 
respect to tin* goods. Robinson v. If a pel ie, 4 
U. C. It. 2811.

------— Presumption.] There is no pre-
sumption that goods sold in one year continue 
the property of tin* vendee when afterwards 
found in the possession of a third party as 
owner ; and the sheriff may shew that they be
longed to sucl third partv. liissock v. Jarvis, 
1» ('. I*. 150.

(b) Pleading,

Declaration —Surplus Moneys—Division 
Court.] ■— See King v. Macdonald, 15 0. P.

Plea — Admission—Property.]—See And 
erson v. McFwan, 8 C. 1*. 632.

------— Bar- -Iaterpleedw after Action. ]
See Roblin v. Maudit. 2 V. It. 210.

-------- Justification.] See Stull v. Me
l,cod, M. T. 1 Viet., It. X J. I *ig. 3531 ; Adams 
\. A ingsmill, 1 V. < It. 355; Dougall v. 
\loodic. 1 v. ('. It. 374: l<< v. Itap,Ip. '•

• '. It. 308; Deans v. Kingsmill, 3 V. ('. It. 
11s: Pollock v. Fraser. 4 t". <'. It. 352; Out- 
water \. Dafoe, 0 V. It. 250; Spaulding 
v. Jarvis, 11 r. <\ It. 5! Mi ; McPherson v. K< y 
nolds, 0 f. 1». 440.

A on (Jepit.]—See Culcutt v. /fuf- 
lan. 13 V. C. It. 140 ; Clark v. Hu thin. 0 C. 
I». 07.

------Mot Possessed—Jus Tertii.] — See
Itarragan v. Sherwood, 11 C. I’. 110.

Replication — Mew Assignment.] — See 
llam v. McDonald, 32 I'. ('. It. I'.MI.

----Mew Assignment Traversing Col
our |- See Smith v. Jarvis, B. T. 3 Viet., It. 
Ac .1, I Og. 3531.

<d 1 VA err floods Subject to Mortgage.

Disobedience of Instructions Coun 
hnnand- Parties.] The plaintiffs’ attorney 
! id directed the sheriff not to sell the goods of 
I hut to levy upon another defendant in the 

That defendant having remonstrated 
I urged him to sell, lie telegraphed to the 

"Miney to know if he should do so. and ill 
"•over was told that he must net as lie 

•tight fit. according to his own judgment.
He thereupon sold L.'a -'•••••l- : Held, that 
•' s answer was an abandonment of the first 

"• lion. Quaere, however, whether the plaln- 
' Vs, claiming under a chattel mortgage from 
1 . - mild have sued the sheriff for disobeying 

•h instructions, they not being parties to the 
lloulton v. Smith, 17 V. C. It. 400.

Possession. | Trespass will not lie against 
a sheriff for seizing goods subject to a chattel 
mortgage, but of which the mortgagors had 
possession, .street v. Hamilton. 5 O. S. 058.

14. mortgaged to plaintiff certain goods, with 
a covenant that in case of default in payment, 
or of It.’s attempting to dispose of the goods, 
the plaintiff might take possession and sell or 
retain them for his own use. but there was no 
clause authorizing It. to remain in possession 
until default : Held, that the plaintiff had a 
sufficient right to possession to maintain tres
pass against the sheriff seizing under a ti. fa. 
against It., the jury having found tin- mort
gage to be hot iff tide. Porter v. Flint off, f, ('. I*. 335.

— Improper Removal.] If the slier IT 
under an execution against a mortgagor im
properly removes the goods out of the posses
sion of the mortgagee, his < the mortgagee's) 
remedy is against the sheriff, and not by ap
plication to a Judge in chambers. Snift v. 
Coboury and Pet, tborough H. IV. Co., 5 L. ,1.

-------- Right of Sheriff to Attack Mortgago
—Attachment- Damages. | -A mortgagee, un
der a mortgage by a firm, having taken posses
sion of goods, they were seized by the sheriff, 
under an attachment against one of the part
ners as an absconding debtor, and afterwards 
delivered by the sheriff to the assignee in in
solvency of such partner; </lucre, whether the 
sheriff was entitled to question the mortgage 
on behalf of creditors, without proof of the 
debt on which the attachment was founded. 
In this case no such debt existed, for the note 
given for the debt was not due when the at
tachment issued. Semble, also, that the sher
iff had no right, to object that the notes secured 
by the mortgage were not properly stamped. 
Ili-hl. also, that the sheriff had no right, either 
as representing the attaching creditor or the 
assignee in insolvency of one of the partners, 
to lake the goods out of the possession of the 
mortgagee ; that he was liable for the full 
amount of the plaintiff's interest in them : 
and that his having handed them over to tin- 
assignee could form no ground for reducing 
the damages, ltut, a verdict having been ren
dered for that sum. it was made a condition 
on refusing a new trial, that the plaintiff 
should assign to tin- sheriff his interest in the 
mortgage, so that the sheriff might, if possible, 
recoup himself. Paterson v. Maughan, 30 U.
C. It. 371.

Property — After-acquired floods.]—The 
plaintiff, owning a stock of goods and some 
furniture and shop fixtures, sold out to one 
S . taking a mortgage in security, which was 
duly filed. S. continued to carry on business, 
bringing in other goods, till lie became in
volved and absconded when the sheriff under 
an attachment seized all tin- proper!v in the 
store: Held, the property being distinguish
able, that the sheriff was liable for trespass. 
Hoys v. Smith, 8 C. I*. 248.

Satisfaction of Mortgage — Action by
Mortgagor Pa in a g, * Fstoppel.] Action 
against the sheriff for seizing and selling 
goods. Pleas, not guilty, and not possessed. 
It appeared I lint the plaintiff had mortgaged 
the property to one M.. and executions came 
into ib<> sheriff's hands both a gainst tin- plain
tiff. who was in possession of the goods and 
the mortgagee. The plaintiff told the sheriff
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that tin* goods xvere not hK hut xvere under 
mortgage to M .nul tin* **Ii»*riIT m iz«*il and mild 
under tin* •■M'l'iilioii again-t M. Tin1 mi N* pro
duced £312 hs . of xx hi. I. il..* sln rilT applied 
i-iNt mi ill. iM-i tiiions again*! \| . being tin* 
iiiiioiitit (Ini' io him hy tin* pinintilT on tin* 
11101*1 gum*, xx hii'li foil duo ixvo duys nit or. mid 
tin* h.-ihiiii'p In* applied nil tho writ*, against tin* 
phi int iff. Most of tin* nropertv hud hoon 
bought in by the plaintiff's brother-in-law. who 
gave his null* fur lilt* pun huso mutiny, mid lol't 
tin* goods in iHisspssioii of tho plaintiff. xxho 
nfterxvurd* paid tin* note. Tin* jury found 
thm tin* value of nil tin* goods sold was fôoo. 
and of i lint portion xvlih h tin* plaint iff did not 
got buck £-iKI ; and it was loft to tin* oniirt. 
draxving suoh inferences as a jury might from 
tho evidence. to say xvhothor the plaintiff's ac
tion could ho maintained, and if so whether 
ho xx as entitled to tho one sum or tho other : 
—Hold, that the plaintiff was entitled to a 
verdict, for his goods could not In* sold, as 
they won*. Io satisfy the mortgagee's debt, and 
no justification xvas pleaded; but that lie xvns 
not entitled to the £‘_’«M>. for that amount was 
applied bv the sheriff on account of M., thus 
paying off M.'s claim on the goods, and roliex 
in g the plaintiff from his mortgage ; nor to the 
remaining sum of £3iMi. for the goods were 
bought in and never left his possession, and 
the purchase money xvas paid by himself, and 
applied on executions against him. The court, 
therefore, ordered a verdict to be entered for 
vnminal damages only. Held, also, that the 
plaintiff xvas clearly not estop|»ed from re
covering. by having tol.l the sheriff that the 
goods were not his, but mortgaged to M. 
Ilendrruun v. Fortune, IS V. ('. It. 520. This 
judgment xvas subsequently appealed from and 
a new trial ordered.

(d) Other Cane».

Assignment to Third Person . otnph 
lion- . 1 s*ent. ]—Where A.,being indebted to It. 
and C.. and being insolvent, xvas about to leave 
the country, but desired to secure It., and so 
instructed his clerk, who after A.’s departure 
made an assignment of his goods to It. without 
It ’s knoxx ledge or consent, and. before It.'s 
consent xvas received, the goods were seized by 
a sheriff on an attachment issued at the suit 
of *1 : Held, that the sale to It. xvas not com
plete until his assent was receixvd, and that 
the sheriff therefore was not a trespasser. 
Harrett v. Raprtjc. 4 O. S. 175.

Division Conrt Attachment. | floods
in the hands of a dix i-ion • ourt clerk under an 
attachment, are not protected against an exe
cution issuing from a superior court before the 
attaching creditor has obtained his judgment. 
The sheriff therefore is justified in seizing such 
goods ; hut t|lucre, if the seizure were illegal, 
xx bother an action on the case xvould lie at 
the suit of the attaching creditor against the 
sheriff and the plaintiff in the execution. 
F rancit v. firovn, 11 I'. C. It. 55S.

Division Court Execution. | A seizure 
of goods under a division court execution be
ing entitled, under s. 2110, C. S. I'. <’. <*. 22. 
to priority oxer a sidzure subsequently made 
bx the sheriff, respass xx ill not lie against the 
latter for the seizure made by him. the goods 
being under the division court xvrit already in 
the custody of the laxv. King v. Macdonald.ir. c. i*. :«i7.

Injury to Reversionary Interest. | -A.
having a reversionary interest in goods leased 
to It., the sheriff seized the goods under an ex
ecution against IV. but did not sell or remove 
them. A. sm-d the sheriff for an alleged in
jury to his reversionary interest ;—Held, that 
if any trespass was committed by the seizure 
It. should sue and not A. HendviHun v. 
Hoodie, 3 V. C. It. 348.

Interpleader Orilcr Hint mining ,ic- 
fioii.l- Held, on the authority of Carpenter 
v. Tierce. 27 !.. .1, Ex. 113. that a Judge has 
authority by interpleader order to restrain an 
action against the execution creditor as well 
as against the sheriff. Huffulu ami Lake 
Huron If. It. Co. v. Hcmmingicay, 22 U. C. 
It. fi«B.

Jus Tertli -Xot Possessed—Replevin.] — 
In trespass for taking goods it appeared that 
the goods came to the plaintiffs' warehouse at 
Windsor, consigned to one I1., and were seized 
there by defendant under a writ of replevin 
sued out against T. by one 11. I*, asserted that
lie had bought the goods from II.. which II. 
denied, and the trial Judge found that the 
goods belonged to II. : Held, that defendant, 
not being a mere wrongdoer, xvas at liberty to 
dispute the plaintiff's title, and set tin the 
title of II.. under a plea of not possessed, and 
that la* was therefore entitled to a verdict on 
the finding, tirent II extern IL II . Co. x. l/c 
Ficon, 30 U. C. It. 550.

Perverse Verdict — Damages.]—Where, 
in trespass against the sheriff for taking 
goods, the jury gave the full value of all seized, 
although the plaintiff had expressly claimed 
only a portion, declaring that the rest were 
not his, a new trial xvas granted. Itablin v. 
Hoodie, 15 U. C. It. 185.

Trespass by Ratification.] When a 
sheriff, acting under a valid writ, as a servant 
of the court, seizes the xvrong person’s goods, 
a subsequent ratification by t party who. un
til such ratification, was a stranger to the tak
ing, cannot make such party a trespasser hy 
relation. Tilt v. .larcin, 7 C. !\ 115. 5 C. T. 
48ti.

See McLeod v. Fortune, 11) U. C. It. 08.

Trespass by Retaking -Hand.] -Where 
a sheriff's officer, acting under a warrant of 
a sheriff grounded on a fi. fa. goods in the 
sheriff’s hands, levied on the goods of a debtor 
in possession of defendant, accepted a bond 
to have the goods forthcoming when required, 
xvithdrexv from possession, and afterwards, the 
sheriff having received a veil, ex., proceeded to 
sell the goods, and in doing so was obstructed 
by the defendant, who closed the door on the 
bailiff :—Held, that under the facts the sheriff 
could not at pleasure retake the goods, but if 
not procured should have had recourse to the 
bond, and that the sheriff and his officers were, 
under the circumstances, trespassers ; and de
fendant, If guilty of no excess, justified in 
closing his door against them. Regina v. F. 
J. L„ 5 L. J. lib

11. Other l.iahilitie*—Action* and Proceeding* 
against Sheriff.

Assignee in Bankruptcy Right to Dis
pute Cognovit of Debtor.] Where a cognovit 
has been given by a bankrupt in fraud of the
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bankrupt law, and is therefore with nil steps 
taken under it void, the assignees of the bank
rupt in bringing an action against the sheriff 
must he looked upon as contending for the in
terests of the creditors, and not merely as re
presenting the person or estate of the bank
rupt; they therefore will not be estopped, as 
ihe bankrupt might, from disputing the valid
ity of the cognovit and subsequent proceedings 
on the ground of fraud. Tonton v. Maudit. 7
u. c. it. 301.

Authority to Sheriff to Bid nt Sale.|
The plaintiff before the sale gave the sheriff 

a memorandum authorizing him to bid on his 
account to the amount of the debt and costs 
in the suit. Under this the sheriff, instead of 
bidding gradually, bid at once the full amount, 
and bought in the land:—Held, that the
plaintiff hail dearly no ground of action
against him for so doing; and quatre, 
whether the writing could lie construed as 
more than an authority, and whether, if the 
defendant had disregarded it altogether, any 
action could have been maintained. Marklv
v. Thulium, 13 U. C. It. 321.

Certificate ns to Ezecutions Obtain- 
iny by l'aine llcprcscntalions.] I N-claration 
against a sheriff for falsely certifying that 
there were no executions against the lands 
of one II. IMea, on equitable grounds, in sub
stance, that the plaintiffs’ agent duly author
ized in that lielialf. late in the day. and after 
defendant's office was closed, applied to de
fendant's clerk for the certificate on the 
street ; that the clerk having declined to re
turn In the office to make the requisite search, 
the plaintiffs’ agent then represented to him 
that the plaintiffs were aware of their own 
knowledge that there were no executions, and 
would take the risk of there being any, and 
would not hold defendant responsible if such 
certificate should prove untrue, of which the 
agent said there was no danger whatever. and 
ilie clerk thereupon signed the certificate at 
the agent’s request, in reliance solely upon 
such representations, and without searching 
as his duty required, and under the belief in
duced by such representations that there were 
no executions, and upon the understanding 
aforesaid that no responsibility should attach 
to defendant:- Held, on demurrer, n good de
fence, for it shewed that the certificate was 
obtained by the false representation of the 
plaintiffs' agent made by him at the time, for 
which the plaintiffs were responsible. Colonial 
Srcurities L'u. v. Taylor, 20 U. C. It. 37th

Conveyance of Land Sold- Hill to Com-
i" I I Semble, that tin- court will entertain
a hill for the purpose of compelling a sheriff 
i" convey property s..i<i under an execution ; 
hut to such a bill the execution debtor whose 
property has been sold must be made a party. 
M it ham v. Smith, 6 Ur. 203.

Interpleader Order — Sale by Sheriff 
after — Default of Security—Xeglcct to Ap
praise—Estoppel.]—In trover for the value of 

i piano, sold by the defendant, as sheriff, un- 
I<t all execution, it appeared that an inter- 
i'leader had been directed as to the piano, 
'he plaintiff to give the usual security within 
twenty days for its value, to he appraised by 
defendant. The defendant, though applied to, 
neglected to appraise the piano until it was 
inpoesible for the plaintiff to give security 

within the remiired time. Security was, how- 
r, afterwards given, hut the defendant 

Vol. III. D— 202—f.3

nevertheless sold the piano, contending that he 
was justified in so doing, as the plaintiff had 
not complied with the terms of the order:—■ 
Held, that the plaintiff having been prevented 
by tlie defendant’s neglect from complying 
with the order, defendant was estop|icd from 
saying that plaintiff's iioii-compliaucc there
with justified him in selling. Held, also, that 
the effect of the defendant's neglect was either 
to deprive him of the protection of the order 
or to operate as a waiver of the time thereby 
limited for giving security; that if the former, 
lie was not justified by the order in selling; 
If the latter, be "a- not justified, after line 
bond was allowed and filed, of which lie had 
notice: but whether lie Imd or hail not notice 
of the allowance and filing of the bond, his 
duty, under the circumstances, was to have as
certained whether t lie payment had been made 
or security given before selling, and, if so, 
to have withdrawn from possession. Ithuk 
v. Reynolds. 43 U. C. K. 3U8.

Payment of Tazes without Distress. |
A sheriff returned t-> a ven. ex, and it fa. 

residue against goods, that lie had made $00, 
out of which he hail paid a collector of taxes 
$48.3!t claimed by the collector as taxes due 
by defendant at the time of the seizure under 
tlie writ on land upon which the goods were, 
and of which the sheriff had notice prior to 
the sale, and that he had retained the balance 
towards his fees, &e. No distress had been 
made by the collector:- Held, that the sheriff 
must account to the execution creditor for the 
$30, because a distress by the collector is n 
necessary antecedent to obtaining the benefit 
of the statute, \dnlnud v. tirant. 4 V. It. 121.

Purchase by Sheriff.]—A sheriff cannot 
in any manner become the purchaser of prop
erty sold under an execution. Ifue d. Thump- 
non v. McKenzie, M. T. 2 X’ict.

Sale for Costs -lAcn—Itmolvcncy, | -The 
lien of a plaintiff for costs by virtue of s. 1) 
of It. S. (>. 1887 c. 124, under an execution 
in the sheriff’s hands, against an insolvent, 
at the time of an assignment by him for the 
benefit of creditors under that statute, is not 
superseded by such assignment, and the sheriff 
Is entitled to proceed and sell for the amount 
of such costs. If he does not do so. and the 
plaintiff loses his lien:—Held, that he is not 
entitled to rank on the insolvent’s estate as 
a preferential creditor; or. if so entitled, it 
could only he on the net funds available after 
payment of the proper charges Incurred in the 
management of the •‘state, tiillard v. Milli
gan. 28 U. It. tH5.

IX. Fees.

1. Administration of Justice i» Districts and 
Counties.

Audit Prerequisite to Recovery.] — To 
an action for the recovery of fees for services
connected witb the administration "f Justice 
within defendant’s county, rendered by the 
plaintiff is sheriff, alleging that such fees 
had been duly audited by the county hoard 
of auditors under the statute, whereby the 
plaintiff became entitled to receive pay
ment of the same, the defendant pleaded 
on equitable grounds, setting up that the 
right to such fees had been disputed and 
submitted to the court of Queen's bench, by a
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Regina v. Hoodie.special case, and that tin* alleged audit was 

made under a misconception of tlie judgment, 
which tin* auditors erroneously understood to 
decide that the plaintiff was entitled to such 
fees, whereas the decision was to the con
trary :—livid, plea good, for that the facts 
stated therein would constitute a good de
fence to the action, because it appeared that 
the fees hud not been duly audited, and this 
was a prerequisite to the plaintiff's right to 
recover. Reynolds v. Count g of Ontario. :(o 
<* 1*. 14.

Sessions. |- The fees of the sheriffs 
of the different districts payable by the dis
tricts fiy services rendered in the administra 
tion of justice, were to In* audited and paid 
by the order of the justices of the several dis
tricts in -osions, and not under the direction 
of the district councils, hi re Hamilton and 
Justices of London hintrict, T. T. 5 & ti Viet.

Payment - -Mandamus.]—A mandamus to 
the treasurer of a district to pay the sheriff's 
account, audited by the justices in quarter 
sessions, was refused, and the sheriff was left 
to Ids remedy against the treasurer by indict
ment, for breach of duty. In re Hamilton \
Harris, 1 V. C. It. 513.

----- - Mandamim—Chairman of Sessions.] I
t hi an application for a mandamus to the 

chairman of the quarter sessions to sign an : 
order on tin* treasurer for payment of the 
sheriff's account, which had been audited and 
passed : Semble, that it could not properly be 
granted, for < 1 ) it is not essential that an 
order of the quarter sessions should lie signed 
by the chairman ; and (lit lie has no right 
to draw orders on the treasurer except when 
presiding in court, and then it is an order of 
the court, not of the presiding justice. The 
introduction in the affidavits of both sheriff 
and chairman of remarks impugning each 
other’s inotiv«*s and conduct, strongly disap- | 
proved of. In rv Davidson and Miller 1*4 U.
r. it. tk».

terms above mentioned.
20 Ü. C. It. 38U.

Sec Fraser v. Fraser. 11 l". C. It. KM), and 
Falls v. Powell, 20 tlr. 454. ante VI. 2.

3. Haring 1 acuney in Office.

Right of Deputy Sheriff. | — The fees 
earned by a deputy sheriff while the office is 
vacant by reason of the death, resignation, or 
removal of the sheriff, of right belong to the 
deputy himself, and neither the representatives 
of the late nor the newly appointed sheriff 
have any right or claim thereto. In such a 
case where fees hud been received by the 
deputy, which the bill alleged he had in 
error paid over to the executors of the late 
sheriff, and the deputy subsequently volun
tarily assigned all his right and claim to such 
fees to the newly appointed sheriff, who tiled 
a bill to compel repayment of the amounts to 
him. the court allowed a demurrer for want 
of equity. MoKellur v. Henderson, 27 tlr.

4. Poundage.

(a) Action against Execution Debtor for.

The sheriff cannot maintain an action 
against the execution debtor for his poundage. 
Thomas v. tIreat 44 cstern R. 44'. Co., 24 V. 
C. It. 320.

(b) On Ca. Ha.
Arrest Amount of Exceution.]—A sheriff 

upon arresting a judgment debtor upon a ca. 
sa. thereby becomes at once entitled as against 
the execution creditor to full poundage on the 
amount of the execution. McXub v. Oppen
heimer. 11 I*. R. 348.

--------  Time for.] — A sheriff’s account
against a county is payable as soon as audited 
by the county Isiard of audit, and the county 
treasurer is not justified in withholding pay
ment until the account had been allowed and 
paid by the government to the county. In re 
Sheriff of Lincoln and County of Lincoln, 34

2. liargaining of Fees by Sheriff.

Bond- Salary.]—A bond given to secure a 
sheriff a certain fixed salary or otherwise, to 
Is* paid by his deputy, is void. Foott v. Rul 
lock, 4 U. C. R. 480.

Sale of Office Forfeiture.] The defen
dant. n sheriff, agreed, as the jury found, with 
one < ).. to give him all the fees of his office, 
except for certain services specified, in con
sideration of which O. was to pay him £300 
a year, quarterly in advance, not out of the 
fees, but absolutely, and without reference 
to their amount Held, clearly an agreement 
prohibited by 5 X ti Kdw. VI. e. Hi, and 
40 <ieo. 111. c. 120, and that the effect of it 
was to forfeit the office upon conviction under 
a proceeding by scire facias. Held, also, that 
the evidence stated in the case warranted the 
jury in finding that the agreement was in the

Custody. | -When the sheriff has the party 
in custody on a ca. sa., he can claim poundage 
under rule of II. T. 10 Viet. Corbett v. Mc- 
K curie, II IT. C. K. 005.

Surrender.]—Where a ca. sa. was deli
vered with instructions to return it “non est 
inventus" after four days, and the bail in the 
meantime surrendered the defendant Held, 
entitled to poundage. Gillespie v. Xickerson. 
1 r. It. 305.

(c) On Fi. Fa. Goods—Right to Poundage.

Before Sale— Statute— Retroactivity.]— 
Where a sheriff, before 7 Win, IV. c. 3. s. 32. 
levied on a defendant's goods, be was entitled 
to poundage, although there was no sale that 
Act not being retrospective. Commercial 
Hank v. 4 anAorman, T. T. 3 A 4 Viet

..... , «ouf. i—» lien- n levy und
Iwen made under a li. fa., but before sale the 
writ and all proceedings thereon were set 

Held, not entitled to poundage. 
44 ulker v. Fairfield. 8 C. P. 05.

Money not Directly made by Sheriff. |
- -Du executions against person or goods, there 
must he a taking to entitle to poundage. If 
the money be paid before, this defeats the
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right to poundage, but if the money be forced ! 
by the act of the sheriff, then, though it does 
not pass through his hands, his right to | 
poundage accrues. Jform v. Uoulton, 2 C. L. , 
ni flK

tjua-re, tlie right of tlie sheriff to poundage 1 
where money is apparently made by pressure 
of executions in his hands, but not made by 
or through him. (Jillespio v. Shnu\ 10 L. j. 
100.

T'nder f\ S. U. c. 22. s. 271. a sheriff is 
not entitled to poundage unless lie actually 
levies the monev due under the writ in his 
hands: even though by the pressure exerted 
by seizure defendant has paid or otherwise 
settled the debt. Buchanan v. Frank, 1Ô ('.
V. 100.

-------- .lccoimf.]—A sheriff is only entitled
to poundage on the moneys actually missing 
through his hands. Where therefore the par
ties to n suit arranged outside the sheriff’s 
office for the payment of $.'6,000 on account of 
an execution in his hands, and the plaintiffs in 
iIn- cause paid his poundage on that amount 
as well as on the moneys actually paid to the 
sheriff, the court refused to ahow them to 
charge the amount against the defendants. 
Hamilton and Fort Dover U. 11’. Co. v. (lore 
Hank. 20 tir. 101.

—------- Allowance,] — The poundage of a
sheriff cannot be taken to cover more than the 
risk and responsibility cast upon him when he 
seizes, retains, and sells goods and from this 
lex.y returns the money. If the sheriff's action 
Is- intercepted, so that he does not make this 
money, ii is for the court to say what allow
ance > 11 a 11 be made to him in lieu of pound
age. It ad*worth v. Hell, 8 V. It. 478.

Compvn*ation — Disbursement* — 
Municipal Corporation.]— Held, that a sheriff 
i- not entitled to poundage on writs against 
municipal corporations, unless lie actually 
makes the money. Where a settlement is ob- 
i.lined by means of his pressure, he is en
titled to reasonable compensation for services 
performed although no special fee be assign
ed for such service in any statute or table of 
'■'•sis. In this case he was entitled to 
iii his disbursements, all fees fixed b.v the 
tariff of costs, and half what would have 
Is-eii the amount of his poundage had the 
money been made, less the disbursements. 
Semble, a sheriff is entitled to poundage when 

■ makes the money on a li. fa. against a j 
corporation, though he may, under tlie Muni
cipal Institutions Act, have levied a rate to 
collect the amount. Grant v. City of Hamil 
ton. 2 C. L. J. 292.

Money not Made by Sheriff - lVif/i 
drawal.]—Where, after seizure by a sheriff 
under an execution for $1,100, the execution 
was settled between the parties by the taking 
■ I promissory notes from defendant, and the 
sin-riff was ordered to deliver up possession, 
hut the writ was not withdrawn:—Held, that 
ili • execution was shtisfied so as to entitle the 

1 -riff to something for poundage under 27 & 
Viet. c. 28, and $10 was allowed. Ale- 

Huberts \. Hamilton, 7 I*. It. 95.

------  Writ Set aside.] — Held, under the
cts, that this case came within the provi- 

li. s. O. 1S77 0. iiii. s. 45, and that
•rofore the sheriff was entitled to poundage. 

I/orrisott v. Taylor, 9 P. It. 390.

Money Paid to Sheriff hy Debtor.) —
The receipt of money b.v a sheriff under a fi. 
fa. is a virtual execution of the writ, although 
there has been no seizure or sale, ami entitles 
the sheriff to his poundage and fees. The de
fendant requested the sheriff never to make a 
seizure upon receiving a writ of ti. fa. against 
him, promising that lie would pay his fees as 
if a formal seizure had been made. Subse
quently the sheriff notified the defendant of 
the receipt of a writ against him and issued 
his warrant, but did not levy, and the de
fendant paid:- Held, that the sheriff was en
titled to the poundage and fis-s. Consolidated 
Hank v. Hick ford. 7 P. It. 172.

Money Restored to Defendant — /?«•-
oovery from Plaintif Compensation,) 
Semble, that under the facts set out in this 
case the sheriffs were not strictly entitled to 
poundage. Where money levied has to be 
restored to defendant, in consequence of some
thing for which the plaintiff is answerable, 
the sheriff may recover liis poundage from the 
plaintiff. Qua-re. whether the same principle 
applies when the sheriff is entitled only to 
compensation for his services under 9 Viet. c. 
56, or whether defendant muet pay in all 
cases. Henry v. Commentai Itank, 17 1". <’. 
It. 104.

Sale of Goods of Claimant — Allow 
<ince. | Where goods seized by a sheriff under 
execution, and sold under an interpleader 
order, were afterwards found to be the goods 
of the claimant therein and not of the execu
tion defendant: -Held, that the sheriff was 
not entitled under rule 12.'!.'$ to an allowance 
in lieu of poundage in respect of the goods 
seized. Turner v. Crosier, 14 P. 1C. 272.

Stay of Execution after Seizure. | —
The plaintiff had obtained a decree in this 
cause against the defendants, by which money 
was ordered to lie paid, and on which the 
ilaintiff issued execution and lodged it in the 
minis of a sheriff. After seizure under the 
writ, but before the money was levied, the de
fendants moved for and obtained leave to re
hear the cause I see 1 Ch. Ch. 2141 and a 
stay of the execution on the terms of paying 
the money into court, which was done :— 
Held, that the sheriff, not having actually 
levied the money under the execution, was en
titled only to fees for serviivs actually render
ed. Winters v. Kinyston Permanent Building 
Society, 1 Ch. Ch. 270.

Withdrawal from Possession.] -Win-, 
the sheriff under a li. fa. seized goods sufficient 
to cover the claim, and afterwards withdrew 
from possession, in obedience to a Judge’s 
order founded upon an undertaking of defen
dant to credit the amount of the levy on 
an execution which he held against the plain
tiff:—Held, entitled to poundage. Thomas v. 
Cotton. 12 V. C. It. 148.

--------  Several Sheriffs.]—Where writs of
li. fa. are issued in two counties, and both 
sheriffs seize goods sufficient to satisfy the 
execution, and plaintiff and defendant "after
wards settle, and the sheriffs an? ordered to 
withdraw, both are not entitled to poundage. 
Brawn V, Johnson, 5 L. J. 17.

Writ Superseded—Withdrawal— Allow 
fincc.]—A sheriff made a seizure under a li. 
fa. against the goods of the defendants, but, 
learning that they were about to appeal, of
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his own motion, ninl for tin* purpose of saving 
I'xponsi1 to l lif part ins, withdrew his oflieer in 
possession, and, the appeal having been sub- 
setim-nll.v hroughl. the execution xvas super
seded. The appeal woe dismissed, and the 
judgment debt and costs were afterwards 
settled by arrangement between the nanties 
Held, that the sheriff had not so withdrawn 
from the seizure as to disentitle him to pound
age or an allowance in lieu thereof, and that, 
notwithstanding the superseding of ........sedi
tion, he was entitled under rule 123!$ to such 
allowance tlie words “from some other
cause” in that rule being wide enough to 
«•over tin* case. Rroekville and Ottawa H. W. 
Co. v. Canada Central U. W. Co.. 7 Ie. It. 
372, and Morrison v. Taylor. 9 V. 11. 300. ap
proved and followed. The court will not in
terfer»- with the discretion exercised by the 
master in fixing I lie amount of the allowance. 
W'ecgar v. tirand Trunk D. II’. Vo., 10 V. It. 
371.

(d) On Fi. Fa. Ooods—Other Vases.

Amount of—Account—Costs.]—A sheriff 
had moneys properly applicable to certain 
executions in his office but the debtor, having 
otherwise arranged with the plaintiffs in the 
writs, obtained from them orders on the sheriff 
for payment of their amounts respectively, but 
th<- sheriff refused to pay unless the debtor 
won hi consent to pay his full poundage as on 
a sal»-, which he was not entitled to claim, and 
défende»! an action for tin- amount, in which 
he defeated the plaintiff. This court, on a 
hill filed against the sheriff, granted a decree 
for an account and ordered him to pay the 
costs up to the hearing. Davies v. Davidson, 
14 <ir. 200.

--------  Computation.]—The usual mode of
computing sheriff's poundage is correct, name
ly, to allow six per cent, on the first ifl.tiHO, 
and in addition thereto three per cent, on the 
amount over $1,000, and under $4,IKK); and in 
aihlition thereto one and a half p»-r cent, on 
the amount over $4,000. Fleming v. Halt, 0 
P. It. 310.

--------  Several Writ».] — Held, that the
sheriff was entitled to charge poundage upon 
each of several writs though all were issued 
by the same solicitor and were placed in his 
hands at tin- same time, tirant v. (iront. 10 
P. R. 40.

--------  Sum Detained.']—The sheriff is en
titled to poundage only on the sum paid over 
by him, not on what he retains for himself. 
Alichiv v. Deynolds, 24 U. C. R. 303.

Apportionment -Costs.]—Where an in
terpleader issue, ordered upon the application 
of a sheriff who had seized certain goods under 
the direction of the execution creditors, was 
determined as t«> part of the goods in favour of 
the claimant and as to the remainder in 
favour of the execution creditors, and no costs 
of the issue were given to either party to it:— 
Held, that the execution creditors should pay 
the sheriff his fees and poundage on the value 
of the part of the goods they were found en
titled to, and his costs of the interpleader 
application and of a subsequent application to 
dispose of the costs. &c. ; and that the execu
tion creditors should have an order over 
against the claimant for one half of such costs. 
Ontario Silver Co. v. Tasker, 15 P. II. 180.

Order Fixing Allowance — Finality— 
Date of Remuneration.]—A Judge's order un
der C. L. P. Act, s. 271, fixing the allowance 
to be made to the sheriff where there has been 
a seizure, but no money levied, is final, in 
this case the sheriff rendered his bill, and the 
plaintiff obtained a summons to reduce it or 
determine who would be reasonable :—Sembl»-, 
that the sheriff should have applied in order 
to authorize charges not sanctioned by the 
tariff. Semble, also, the Judge's duty is not 
to tax the sheriff's account, but to fix a rate 
for services rendered, leaving to the master 
to determine the amount in case of dispute. 
(Jwynne v. tirand Trunk D. IV. Vo., 24 U. C. 
K. 482.

(e) On Ft. Fa. Lands.
Right to—Sale.J—Quatre, if a sheriff is 

entitled to poundage on a compromis, after ad- 
vertisement, but before sale. Oates v. Crooks,
3 O. 8. 280.

He is not, on a compromise after delivery 
of a writ to him, but before any thing done on 
it. Laming v. Ilagcrman, 5 O. 8. 38.

The right to poundage only begins with the 
sale, and the words " and made." used in the 
tariff, have reference to this act. Morris v. 
Houlton, 2 C. L. Ch. tlU.

A sheriff has no right to poundage upon an 
execution against lands, unless there has been 
an actual sale. Merchants Hank v. Campbell, 
32 C. P. 170.

A sheriff is not entitle»! to poundage under 
a writ of li. fa. lands until there has been a 
sale under the writ. Merchants Rank v. 
Campbell, 32 C. P. 170, followed. French v. 
Lake Superior Mineral Co., 14 1*. It. 541.

(f) On Other Writs.
Attachment Coroner.]—A coroner is not 

entitled to poundage on an attachment against 
a sheriff. In re Duggan, 2 U. C. R. 118.

Estreated Recognizance.]—Where, on 
a levy on an estreated recognizance, the 
Crown discharges the estreat on payment of 

| the sheriff’s fe»-s, he is entitled to poundage. 
: Degina v. \ inning, H. T. 3 Viet.

Writ of Extent.]—Poundage is recover- I able from defendant on a writ of extent; and 
; other expenses also, on application to ^ the 
, court or a Judge. Degina v. Fatton, 9 U. C.
| R. 307.

5. Summoning Jurors.
Certificate of Attendance — Mileage■— 

Audit—Mandamus—Copies of Panels.]—Un
der C. 8. U. C. c. 31. ss. 105, 161. R.-s. 4. the 
sheriff is entitle-»! to charge only for stu-h certi
ficates of attendance as are demanded by the 
jurors. He cannot prepare them beforehand 
and charge, whether they are asked for or not. 
The court can compel the quarter sessions to 
audit the sheriff's accounts ; but, semble, such 
audit being a judicial duty, that it cannot 
review a discretion exercised upon a ques
tion of fact. The court refused there
fore to interfere where the quarter sessions,
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after examining the bailiff vivil voce, had dis
allowed certain mileage for serving jurors, 
sworn to in his affidavit. The sheriff is en
titled, under ss. 84 and Ml. s.-s. -, to charge 
for lour copies of panels for the court of 
assizes, $4, i.e., two copies of the panel of 
grand and petit jurors, respectively, one to he 
sent to each of the superior courts at Toronto; 
and .fill for copies of panels for the quarter 
sessions and county court, i.e., for two copies 
of the panel of grand and petit jurors respec
tively for quarter sessions, and of petit jurors 
for the county court. /» re Due id son and 
County of \\ atcrloo, 22 U. <'. It. 405.

Double Panel — Mileage.] — The sherilT 
of Haldimand. for many years, since 1853, had 
charged for the panel of jurors for both the 
county court and sessions, and mileage for 
summoning each juror according to the dis
tance from the court house to his residence, 
without reference to the distance actually 
travelled to serve all:—Held, that the sheriff 
was entitled to charge for both panels, hut 
only to mileage for the distance actually 
travelled to summon all the jurors, ( 'mintg of 
Haldimand v. Martin. Ill U. C. It. 178. 
See this case also as to the right of the county 
to recover hack such fees.

Where the sheriff trawls to summon grand 
and petit jurors at the same time, lie is en
titled, under C. S. V. C. e. 31, to charge only 
for the number of miles actually travelled in 
order to serve all the jurors, lie is entitled, 
under s. Ml, s.-s. 3, besides his mileage, to 
$12 for summoning the 48 petit jurors for the 
county court, and the same sum for the quar
ter sessions, though the same jurors are sum
moned for both courts, and served at the same 
time with both summonses. In re Davidson 
and Miller, 24 U. C. It. titi.

Sev also ante 1.

0. Taxation.
Excessive Amount—Taxation Ordered.] 

—The court expressed surprise at finding that i 
on a soli- of goods, producing in grow $846, 
the expenses amounted to $100. believing that 1 
such a charge would not be found justified by 
the tariff and the proper practice under it. 
The hill was referred to the master to tax 
what in his discretion was necessarily in
curred in the care and removal of the goods. 
Micliie v. Reynolds, 24 U. C. It. 303.

Observations on the exorbitant charge for 
fees and possession money made by the sheriff. 
Black v. Reynolds, 18 l . < it. 898.

Items Stock-Taking.] — The sheriff paid 
persons at Itelleville and at Modoc for “ taking 
stock ” after the levy :—Held, that these pay
ments should he disallowed, as they do not 
appear in the tariff, and the local master was
precluded by K. S. if. l^77 c. 66. e. 61, from
allowing anything to the sheriff which was not 
correct and legal, tirant v. tirant. 10 V. It. 
40. See Morrison v. Taylor, 0 P. K. 390,

Place of Taxation A otice.]—Held, that 
a sheriff's hill of fees may he taxed on notice 
under s. 48 of the Execution Act. It. S. O. 
1*77 <'• 00. either at Toronto or in the sheriff's 
own county, as the party taxing may elect. 
Dominion Type Founding Co. v. Xagle, 8 P. 
It. 174.

Possession Money.] - It appeured that 
the deputy sheriff kept the keys of the store in 
Belleville, and went himself twice a day to see 
that the goods were safe:—Held, that the 
payment to him of $2 per day as possession 
money should have been allowed only if the 
master were satisfied that it was necessarily 
and actually paid, and the item was referred 
hack for reconsideration, it being alleged that 
the only possession was locking up the store 
and keeping the key. tirant v. tirant, 1U 
It. 4U.

Revision. |—Where a sheriff's fees have 
been taxed Ik-fore a deputy clerk of the Crown 
under B. S. <). 1877 c. ltd, s. 48. a revision 
of such taxation cannot take place before the 
principal clerk of die Crown, hut the court 
may refer the bill hack to the same deputy 
clerk for a revision of the taxation, where 
it appears that items have been Improperly 
allowed. Hay v. Drake, 8 P. 11. 12U.

------ —• . I ppcal. 1 — Where a sheriff's fees
and poundage hail been taxed by a deputy 
clerk of the Crown at the instance of the 
plaintiffs, and it appeared that the amount 
allowed was not unreasonable, a revision of 
the taxation was refused. Semble, that, even 
if the allowance had been too liberal, an appeal 
would not he allowed to the plaintiff, who 
should have applied in the first instance to a 
Judge to fix the amount. Brockville and Ot
tawa H. 11". Co. v. Canada Ci ntrai A*\ 11". Co., 
7 P. It. 372.

-------- Forum.] — Held, that the plaintiff
properly applied to a Judge in chambers to 
review the taxation pursuant to It. S. O. 
1877 e. lill. s. 52, as rule 447 applied only to 
the Toronto taxing officers appointed under 
rule 438. O. J. Act. tirant v. tirant, lu P. 
It. 40.

Right to Taxation Fxevution Si t aside 
—Items—Stork taking.] — An execution and 
the judgment under which it issued were set 
aside on the ground of irregularity in obtain
ing the judgment:—Held, that the plaintiff 
was not entitled to have the sheriff’s bill 
against him taxed under it. S. (). 1877 e. till, 
s. 48, ns the setting aside of the execution was 
not a “settlement by payment, levy, or other
wise,” within the meaning of the Act, or un
der s. 47, as the plaintiff was not a “ person 
liable on any execution:"—Held, however, 
that a sheriff, as an officer of the court claim
ing fees by virtue of its process, is so far with
in its jurisdiction that his bill may be taxed 
under rule 447. O. J. Act. The item of .$•! 
for taking stock was improperly allowed, not 
being incurred in the care and removal of the 
property within the tariff. Morrison v. Tay 
lor, 9 P. It. 390.

See (iwynne v. tlrand Trunk II. 11". Co., 
24 U. C. It. 482, anti 4(d).

7. Other Cases.
Application to Fix Tee»—Costs.] If, 

after a seizure, the parties settle, the plaintiff 
may apply to the court to fix the sheriff's fees, 
but lie will not get the costs of the rule, 
though no cause lx- shewn. In re Home. 1 U. 
C. It. 412.

Appropriation of Money Made Inter
est—New HVif.j— The master, iu order to
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ascertain what, if any. money remained due ' 
upon a judgment against defendants, calcu
lated the judgment and interest from its entry, , 
on the -«iih lune. 1X41: and thus, with the 
sums due foi the execution issued, made the 
idnintiff's claim £lts.r> Ills. ltd., to which he ; 
added the sheriff's fees, and interest thereon, 
iliô Ils. 4d., making the total amount charge
able .igainst defendants, £211 3s. 7d. He then 
gave defendants credit for various sums m 
account, and sums levied by the sheriff on dif
ferent writs, calculating interest on each sum 
from the dale of its payment or being got 
by the sheriff, amounting in the whole to £250 
Ids. lid. : so that, by this mode of computation, 
the plaintiff appeared to have been overpaid 
the sum of £30 l-~. 8d. : Held, that'the sher
iff's fees, poundage, &c.. should have been de
ducted from the gross amount made by him 
on each writ, and the balance only be brought 
into account between the plaintiff and defend
ant: that the course taken by the master was 
not the correct one: that where the sheriff 
receives a writ indorsed to levy a named sum 
as that recovered, and interest from the time i 
of entering the judgment, he must make the 
monev generally, and pay over what he makes

fees and expenses deducted—on the writ ■ 
generally : if insufficient to satisfy the execu- j 
tion, he returns nulla bona ns to the residue, j 
and the plaintiff is then entitled to a new | 
execution: that on indorsing the new execu
tion he is entitled to consider the interest up 
to the ditto of the levy as paid, and the princi
pal as reduced by the balance of what he has 
received from the sheriff; and having so re
duced the principal, to indorse his subsequent 
writ for such reduced principal, and interest 
thereon from the lime of the former levy and 
payment. Gumming» v. Vther. 1 P. R. IB.

Expense*.|—Held, that where a sheriff, 
acting in good faith for all concerned, agreed 
to pay for having grain threshed for the pur- 1 
pose of its better sale, the expenses of such 
threshing should be allowed him. Galbraith 
v. Fortune, 10 C. P. 10S).

Lien for Teen—Assignment-—Priorities.]
■—Judgment creditors, having executions in 
the sheriff's hands, under which a seizure had 1 
been made, signed an agreement giving de
fendant an extension of time for payment on 
certain conditions therein mentioned. Up
wards of thirty days afterwards defendant as
signed under the Insolvent Acts, the condi
tions of the agreement having been so far 
performed :—Held, that the writs were not in 
the sheriff's hands for execution, and that the 
assignment took priority : and that the sheriff 
had no lien or claim on the goods seized for 
the payment of his fees. In re Ross, 3 P. It. 
804.

Mileage.]—A sheriff is entitled to mileage 
only on going to make n levy, not on going 
to sell also. Burtcell v. Tomlinson, H. T. 2

X. Indemnity Bonds to Siieiiiff.

Action on Bond--Pico—Neglect to Ap
peal in Action against Sheriff.]—Action upon 
a bond of indemnity given by defendant for not 
selling goods, alleging a verdict and judgment 
against the sheriff in a county court, which he 
had been obliged to pay. Defendant pleaded 
that he bad defended the action for the plain
tiff, and moved for a new trial, which was re- I

fused : that he then gave a bond to appeal, 
according to the statute, and applied to the 
Judge to certify the proceedings, but the plain
tiff (defendant in that action), without notice 
to defendant, and against his will, paid the 
money, by means whereof defendant was pre
vented from prosecuting the appeal. &e. it 
appeared that no bond mid been given until 
the fifth day after the judgment was entered, 
and that the Judge of the county court had 
on that ground refused to interfere:—Held, 
that the plea was not proved, for the appeal 
was not prevented by the plaintiff's payment, 
as alleged, but by the entry of judgment, 
tjuivre. whether it formed a good defence. 
KinysmUl v. W eller, Hi U. C. It. 471).

--------  Proof of Damage—Judgment.]—A
sheriff, before lie can recover upon a bond 
indemnifying him against all actions, suits, 
judgments, &c.. must shew a judgment entered 
in proper form against him. Ruttun v. Con
ger, u c. r. it;.

-------- Proof of Damage — Pleading.] —
Where to a plea of non dnmnilicatus to an ac
tion brought by the executrix of a sheriff on 
an indemnity bond given by defendant to the 
sheriff, for seizing and selling goods as the 
property of A. on an execution of defendant 
against A., the plaintiff replied a judgment 
and execution against A. at the suit of the de
fendant : that the testator was about to return 
the writ “ nulla bona," and that defendant 
gave the bond to the testator to seize certain 
goods as goods of A.; that the testator did 
accordingly seize and sell, and that he paid 
the money arising from the sale to defendant ; 
that an action of trespass for seizing and sell
ing the goods had been brought against the 
testator by their owner, and a judgment for 
£2R 12s. id. recovered against him in the dis
trict court: and so he was damnified the re
plication was held good on general demurrer, 
the court holding that the allegations were 
sufficiently certain; that the seizure had been 
made by testator on defendant's writ and be
fore the return day: and that the district 
court must be presumed not to have exceeded 
its jurisdiction, without any averment to that 
effec t. Hamilton v. McFarland, E. T. 3 Viet.

-------- Protection from—Order of Court—
Set-off.]—C., one of the obligors in a bond 
of indemnity to the sheriff under a writ of at
tachment against an absconding debtor, ob
tained a final order for protection from pro
cess. Judgment was obtained in an action 
against the sheriff subsequently to the filing' 
of the petition and the bond, but was not re
ferred to in C.'s schedule thereto :—Held, that, 
under 1$) & 20 Viet. c. 03. C. was not dis
charged by such final order. Held. also, that 
the obligors were not entitled to set off against 
the sheriff’s claim money which the sheriff had 
applied out of the proceeds of the sale under 

i the attachment to pay certain executions in 
I his hands prior to such attachment. Moody 
1 v. Hull. 7 C. P. 15.

--------  Sheriff's own Wrong.]—Where an
indemnity bond was given to the sheriff by 
an execution creditor for the sale of the deb
tor’s goods, and the creditor afterwards dir
ected the sheriff not to sell, but, notwith
standing. lie went on and sold :—Held, in an 
action by the sheriff on the bond for damages 
recovered against him in consequence of the 
sale, that defendant was entitled to n verdict 
on an issue that the sheriff was damnified of
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bis own wrong ; and the jury having found I 
for the sheriff, the court granted n new trial. 
McMahon v. Ingersoll, H. T. 5 Viet.

------ — Sheriff's otrn Wrong—Validity of
Claim—Costs of Postponement.]—Held, that 1 
under a plea that the plaintiff was damnified 
of his own wrong, the defendant could not 
shew that the sheriff incurred the damages 
complained of Irrespective of the execution --r 
the writ indemnified against. It is no de
fence to an action h.v the sheriff on an in
demnity bond to shew that the sheriff, instead 
of paying the claim of the party indemnified 
against after lie paid the execution creditor 
(the obligee in the bond to the sheriff i. chose 
t(. pay the surplus proceeds of the sale to the 
assignee of the execution debtor, since a bank
rupt. utid so was damnified of his own wrong ; 
the sheriff cannot be called upon to treat us 
valid, with respect to these parties, the verv 
claim against which he has been indemnified. 
The sheriff is entitled to recover from the 
obligor in the indemnity bond the costs in
curred in respect of putting off the trial of 
tlu* cause against himself, on account of the 
absence of a material witness. Corbett v.
W ilson. 8 U. C. R. 22.

Effect of—Trespass.]—A person who in
demnities a sheriff for seizing goods, does not j 
by that act become liable ns a trespasser. Me- 
Lead v. Fortune, 11) U. 0. K. US.

Execution Debtor's Bond Validity— 
Sale—Estoppel.1 — A sheriff, holding execu
tions against defendant, took from him a bond 
reciting that the sheriff hail seized the defen
dant's goods, and indemnifying the sheriff 
" against any loss, damage, or liability, 
which may be incurred by reason of the execu
tion. wrongful execution, or non-execution 
of the said writ.” The sheriff afterwards 
sold the goods contrary to defendant’s 
wish, who informed him that they be
longed to one (». <i. brought trover against 
the sheriff and recovered the value of the . 
goods. The sheriff then sued defendant on his 
bond :—Held, that defendant was not estopped ] 
by the recital from denying bis property in | 
the goods : and that the defendant, having ex- I 
pressly objected to the sale, would not be 1 
liable. And semble, that such a bond would | 
at all events in- void at common law, as being 
an indemnity to the sheriff for disobeying the 
command of the writ. Corbett v. Uopkirk, 0 
U. C. It. 470.

Obligors— Defence of Action—A’oft'cc.]— 
The obligors must save the sheriff harmless, 
by assuming the defence of any action against 
him : and judgment against the sheriff is con
clusive against the obligors. Notice to the j 
obligors by the sheriff of his being sued is not 
necessary to give him a right of action against 
them. Thomas v. Johnston, 4 U. C. It. 110.

Revocation of Covenant — Conditional 
Liability.]—A sheriff, having two executions 
against the same person, accepted a covenant 
from tin* execution creditors on one of the 
writs, indemnifying him against any seizure 
and sale by him. Before anything was done 
on either writ, defendants countermanded and 
revoked their covenant, with the assent of the 
sheriff, who afterwards, however, went on, 
sold, and was damnified Held, that these 
facts formed a good equitable defence to an 
action on the covenant, for the agreement to 
indemnify merely created a conditional liabil

ity. from which defendants were at liberty to 
withdraw before any act done or damage sus
tained. especially where the withdrawal was 
with tlu* sheriff’s assent. Grange v. Mills, litc: I». nuts.

Right to Take Bond.] \ sueriiT. when
ever there is an adverse claim to goods as be
tween tbe execution debtor and a third party, 
may take an indemnity bond from either one 
or the other, or both tie- parties. Thomas v. 
Johnston, 4 V. C. It. 110.

Undertaking to Indemnify Attorney 
- Procuring Hond — Conduct of Sheriff.] — 
I pon the following paper having been given 
by A. and I». to the sheriff : “ Q. it.— Wilson 
et al. v. Hastings. The plaintiff will in
demnify the sheriff on selling goods of H. 
under von. ex. A. and It., attorneys 
for plaintiff. Kingston. Feb. 34. 1847:” the 
court ordered, upon the application of the 
sheriff, that A. and B. should enter into by 
a day named, or procure two sufficient persons 
to enter into, a bond of indemnity to the 
sheriff, to be approved of by the master ; other
wise that A. and It. should pay to the sheriff 
tin* damages. &<■., be had sustained by reason 
of selling H.’s goods under the ven. ex. 
The court also held that the conduct of the 
sheriff affecting his right to recover either in 
whole or in part on the bond, could not he 
urged as a reason for refusing his application 
for the bond, but must be left as a matter 
of defence to or mitigation of damages in a 
suit to be brought by the sheriff on the bond. 
Corbett v. Smith. 7 V. C. It. 13.

--------  Attorney—H"riting.] — Sheriffs re
commended to take precise written engage
ments from attorneys when tney mean to hold 
them liable, in cases they have nothing to do 
with except professionally, though where the 
attorney has orally agreed to indemnify, 
the court, if the agreement is admitted, will 
enforce it. In re Corbett v. U'Reilly, Mac- 
doncll v. Grainger, 8 U. C. It. 130.

--------- Attorney — Ratification.] — Held,
affirming the judgment in 25 X. P». Rep. 100, 
that a promise of indemnity to the sheriff by 
an attorney is binding on his client, where 
the attorney had the conduct of the suit in 
the course of which such promise was made, 
and the subsequent acts of the client shewed 
that lie hail adopted the attorney’s proceed
ings. Muirheud v. Shirreff, 14 S. C. K 735.

XI. Return of Writs.

[See R. 8. O. 1877 c. 10. s. 31 : It. 8. O. 1807 
c. 17. s. 30.1

1. Amendment.
Arrest—Escape—Privilege.]—After an ac

tion for an escape in execution, the sheriff 
will not be allowed to amend his return to 
the writ by shewing that the debtor was 
privileged from arrest, so ns to oblige the 
plaintiff to have recourse to the original de
fendant : but the court will direct that the 
plaintiff shall assign the original judgment to 
the sheriff, so that he may proceed in the 
plaintiff’s name, first indemnifying him against 
damages and costs in consequence of the as
signment. llervey v. Shertcood, T. T. 3 & 4 
Viet.
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Fi. Fa. “ GoodK on Hand''—No Seizure.'] 

—A sheriff returned " goods on hand ” to a li. 
fa., having made no seizure, and the plaintiff 
issued a von. ex., but, discovering that there 
had been no seizure, issued another ii. fa., 
without a return to the ven. ex. The second 
fi. fa. was set aside with costs, which the
sheriff was ordered to pay, and i<> amend his 
return to the first writ. Lemoin* v Raymond. 
2 I’. R. 870.

---------Mistake.]—The sheriff had returned
to a ti. fa., that the money had been levied 
upon another writ, having reasons so to be
lieve. but it appeared that part had not been 
made. The court allowed him to amend. Lee 
v. Edison, 14 U. C. It. 006.

Where a sheriff returned a ft. fa. goods 
nulla bona, his deputy thinking that a water 
power held by lease required to he sold under 
a (i. fa. lands, the court allowed an amend
ment on terms. Hull v. King, Roomer v. 
King, 8 C. P. IT I

\ sheriff, in his advertisement of sale of 
lands seized under a fi. fa., had described them 
ns the lands of defendant, when they were the 
plaintiff's. The return was allowed to be 
amended. Met'mm y, Eaatu'ood. 2 C'h. Ch. 
182.

--------- Sale — Discontinuance — Inter
pleader.] After seizure under a li. fa. the 
sale was delayed until an interpleader issue 
was tried. The jury having found that part 
of the goods seized were defendant’s, the sher
iff on the 1st October proceeded to sell, but 
by plaintiff’s consent discontinued the sale 
and returned a sale to the amount of £4, and 
goods in hand to £1.1. On the 26th, and after 
this return, an extent, at the suit of the 
Crown, against defendant's goods, and on the 
lith November a ven. ex. in this suit were 
handed to the sheriff. The sheriff applied to 
amend his return by returning nulla bona in 
whole or in part, or by making a special re
turn Held, that the rule must be dis
charged ; and that the sheriff should convert 
the property seized into money, when an ap
plication might be made, either by the plaintiff 
or on behalf of the Crown, to direct him to 
pay it over. Ford v. Story, 1 V. It. 18.

— Veil. Ft.— Lapse of Time.]—Field, 
that the returns to writs of fi. fa. and ven. ex. 
lands could be amended so ns to correspond 
with the facts (hut upon terms), although a 
sale had boon made under them, and after a 
lapse of over ten years. Seott v. Rurgess and 
Rat hurst School Truatcca, 1 V. It. 228.

2. Attachment.

(a) Application for—Forum.

Judge in Chambers. 1 An attachment 
against a sheriff for not obeying the rule to 
bring in the body cannot be granted by a 
Judge in chambers. Regina v. Sheriff of 
Kiagara, Drn. Mol.

Qiuvre, can a Judge in chambers pass judg
ment upon a sheriff for contempt, under 7 
Viet. c. 33. after the object of the statute 
has been attained by the return of the li. fa. 
Regina v. Jarvis, 6 U. C. It. 158.

(b) yon-return or Insufficient Return.

Ca. Re.—I'epi Corpus—Escape—IVairer.]
- The sheriff arrested defendant on an order 
to hold to bail, and returned the writ cepi 
corpus. Defendant afterwards escaped, but 
the plaintiff, notwithstanding, served the de
claration on the sheriff, and. a plea having 
been put in. recovered a verdict :—Held, that 
he could not. after this, rule the sheriff to re
turn the body, and attach him for default. 
Regina v. Sheriff of Perth. 2 I*. It. 21)8.

Ca. Sa. — I'epi Corpus — Admission to 
Limits.]—Where a sheriff returned cepi cor
pus to a ca. sa., and did not comply with the 
terms of a rule to bring in the body, and plain
tiff then obtained a rule for an attachment:
- Held, a good answer to shew that the de
fendant was arrested under a ca. sa. and 
placed in close custody, and was afterwards 
admitted to the limits by virtue of a certificate 
from the clerk of the Crown, and had not 
since been committed to close custody. IVAife
V Fetch. 7 U. C. R. l.

Costs of Rule to Return. | — A sheriff 
cannot he attached for non-payment of the 
costs of a rule to return under 3 Wm. IV. c. 
'.). unless there has been a rule specially call
ing on him so to do. Marcey v. flutler, II. T. 
2 Viet. ; Doc d. McGregor v. Grant, T. T. 2 
& 3 Viet.

Delay in Moving. 1 — Where the rule to 
return a writ of ft. fa. had been taken out and 
served in June, 1833. the court, in M. T. 5 
Wm. IV.. refused an attachment on the 
ground of delay. I.oueks v. Farrard, 4 <). S.

Indemnity Refusal of—Several Execu
tions.]—Where a sheriff hail three executions 
against goods of a defendant, and having 
seized and sold had partly satisfied the first 
and third, when a stranger claimed the prop
erty, and the plaintiff in 'the second writ re
fused to give the sheriff an indemnity, and 
the sheriff did not return his writ, an attach
ment was granted against him for not return
ing it. Land v. Rum, T. T. 3 & 4 Viet.

Informality.]—Where there was an in
formal return, the Court refused an attach
ment in the first Instance. Boynton v. 
Struther, Toy. 31).

Insufficiency.]—An insufficient return is 
no return, and the course is to move for an 
attachment, not to quash the return. East 
wood v. McKenzie. 1 O. S. 708 ; Regina v. 
Mel.end. M. T. 3 Viet. : Smith v. Rcllous. 2 
P. R. 183.

—-------Garnishment — Withdrawal.] — A
sheriff’s return to a writ of fi. fa. goods set 
forth that he was notified that the amount of 
the judgment to be executed had been attached 
by a judgment creditor of the execution credi
tor. and that the execution debtor (the gar
nishee) had thereupon satisfied the claim of 
tin1 garnishor. In fact there was only an 
order to attach and a summons to pay over, 
but no order absolute :—Held, that the return 
was insufficient in substance, because it shew
ed that the writ remained unexecuted without 
legal excuse; a garnishee order absolute would 
have operated as a stay of execution, but not 
so the attaching order and summons ; the duty 
of the garnishee was to pay the sheriff, ad-
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vising him at tho same time of the existence 
of the attaching order, and this would have 
been équivalent to a payment into court. 
Where purchasers are not in question, the 
i>suc of a writ of execution gives a specific 
claim to the goods of a judgment debtor, which 
remains till satisfaction of the debt : and, 
therefore, the withdrawal of the sheriff did 
not preclude further action upon the writ. 
(ienge v. Freeman, 14 P. It. 330.

Late Return Costs.] - Where a sheriff 
enclosed the return to the clerk of the frown 
three or four days after the rule expired, so 
that it was not found on search, but was pro
duced in open court by the clerk, the court 
refused an attachment in order to make him 
pav the costs, Andrews v. Robertson. 3 O. S. 
304.

Member of Parliament.] — An attach
ment was granted against a sheriff who was 
a member of Parliament, for not returning a 
writ p irsuant to a rule of court, llell v. 
Buehat "h, M. T. l Viet,

Place of Return 1 ffidavit.1—A sheriff 
had been ruled to return a fi. fa., without 
stating to what office, and it appeared that 
the writ had been issued from tho office of the 
deputy clerk of the Crown, and that the sheriff 
might have returned it to that office:—Held, 
that an attachment could not he granted 
against him on an affidavit stating that he hod 
not returned the writ to the Crown office. 
Toronto. Scott v. Benson, 1 P. R. 32.

Prematnre Rule. | — An attachment will 
not he granted for not obeying the rule to re
turn it, issued on the same day as the writ 
was returnable. Regina v. Hamilton, E. T. 2 
Viet. See Regina v. Jarvis, 3 U. C. R. 120, 
post (d).

Retired Sheriff - Account of Sales.]— 
The court will not attach a sheriff more than 
six months out of office before the rule issued 
against him, for not giving an account of sales 
made and moneys received from a defendant 
on writs against his lands, although the rule 
directing the sheriff to render such an account 
had before been granted. Ladd v. Burtcell, E. 
T. 8 Viet : Hot! v. Grew, l U. O. R. 802, 2 
P. R. 1S3.

Rule— Stay of Proceedings.]—A party who 
has ruled a sheriff to return a writ, and after
wards stayed proceedings for a certain time, 
cannot after that time proceed by attachment 
under the rule. Bergin v. Hamilton, M. T. 2 
Viet.

Second Attachment—Coef».]-—A second 
attachment against a sheriff for not bringing 
in the body after a rule on a return of cepi 
corpus, was refused, until the costs of setting 

1 -ide a former one for irregularity were paid, 
/••x v. Ruttan, 5 O. S. 154.

Where an attachment against a sheriff had 
I "en set aside for irregularity with costs, the 
court delayed issuing another attachment to

•• time for the payment of these costs, lb.
Title to Goods Questioned.]—It is no

in ground against the attachment that 
'here is a question pending before the court 
respecting the title to the goods. The sheriff 
' ould apply to have the time extended for his

turn. Stull v. MeI.eod, 1 U. C. It. 402.

Ven. Ex.]—An attachment may issue for 
returning “ goods on hand " to a ven. ex. Har
per v. Powell, E. T. 2 Viet.

(c) Relief from.

Delay—Trial—Terms—Costs.]—A rule to 
return a ca. re. was issued in Trinity Term. 
In July following the writ appeared to have 
been iii the hands of the plaintiff'à agent, and 
in August the attachment issued. The court 
discharged it on paying costs up i<> the time 
it was returned, although a trial had been 
lost. Rex v. Sherwood, 3 O. S. 305.

Offer of Terms— Payment of Debt mid 
Costs.] — The plaintiff obtained an order to 
hold defendant to bail in an action for seduc
tion for £50. Defendant did not put in special 
bail, and the sheriff was ruled to bring in the 
body, and an attachment issued against him. 
The sheriff applied on affidavit to be relieved 
on payment of the £50 and costs, but the ap
plication was refused. Semble, that the plain
tiff. though the defendant will not put in bail, 
may go on with his action against him, and 
pursue his remedy against the sheriff at the 
same time. Regina v. Sheriff of Hastings, 1 
C. L. Ch. 230.

Special Circumstances Terms — 
Costs ]—The court relieved a sheriff on pay
ment of costs, bail being perfected, where he 
was in contempt for not bringing in the body, 
although a trial had been lost, it appearing 
that the sheriff was not in default for the loss 
of such trial, and it being sworn that the ap
plication was made solely on his behalf. 
U ard v. Skinner, 3 O. S. 235.

Stage of Proceedings. | —The court will 
sometimes relieve a sheriff by allowing a re
turn even after motion to bring in his body, 
on the coroner’s return of cepi corpus to the 
attachment against the sheriff for not return
ing the writ. Regina v. Jarvis. 1 U. C. R. 
415.

Terms—Late Compliance.]—Semble, that 
when a sheriff returns a writ before the at
tachment, but not within the time limited by 
the rule, he can only be relieved upon pay
ment of costs. Bank of Upper Canada v. Mo 
Farlane. 4 U. C. It. 31)0.

(d) Setting aside.

Irregular Return — Cost».] — Where a 
sheriff, on being ruled to return an execution, 
returned it by post to the Crown office, where 
it was not filed because the postage was un
paid, and the plaintiff, with notice of these 
facts, obtained a rule for an attachment on 
the usual affidavit of search, the Court set the
attachment aside, but only on payment of
costs, as the sheriff was bound to have paid 
the postage, to make his return effectual. 
Regina v. Moodie, 1 U. C. It. 410.

Premature Rule to Return.} — The
sheriff cannot be ruled to return a writ until 
the return day is past. Where an attachment 
has been issued on such rule, he should move 
to set aside the attachment, and not the 
irregular rule. Regina v. Jarvis, 3 U. C. It. 
123.
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Second Attachment Irregularity.] — 
Where n sheriff returned eepi corpus, and the 
attachment for not bringing in the body was 
set aside for irregularity, and while it was in 
existence defendant in the action had been dis
charged by supersedeas, bail having been put 
in. but l lie rule of allowance was not served :

Held, that a second attachment against the 
sheriff on a second rule to bring in tlie body, 
issued eight months after the setting aside of 
the first attachment and the debtors dis
charge. was irregular : and it also was set 
aside. Ret) v. Sheriff of Niagara, 2 O. S. 12b.

Settlement--! o»/#.]—An attachment ob
tained for not returning a writ after a settle 
ment of the plaintiff's claim before the rule 
was issued, was set aside, but without costs, 
as the sheriff should have come in and applied 
to set aside the rule. Helton v. 11771*, 5 O. S. 
IIB

--------  Attempt.'] — Where, after the deli
very of a writ against lands to a sheriff, the 
plaintiff and defendant agreed to compromise, 
and after more than two ye:.rs the com
promise was not effected, the court set aside 
a rule for an attachment for not returning the 
writ. Crooks v. O'Grady. 1 II. C. It. 400.

(e) Other Cases.

Bail Perfected.] — Hail being perfected, 
the court would not order an attachment for 
not bringing in the body to stand as a security. 
W ant v. Skinner, 3 O. S. 235.

Summons for Attachment - Service— 
Name of Sheriff Original Rule.} Semble, 
that a personal service on the sheriff of the copy 
of a summons for an attachment, without 
shewing him the original, is sufficient. The 
summons should, strictly, name the sheriff 
who is in default, and not merely call upon 
the officer, fur lie may be changed. In order 
to attach the sheriff for contempt in not obey
ing the rule, it must ap|iear that the original 
rule was shewn to him. Ililton v. Macdone.il, 
1 L. Cli. 207.

3. Rule to Return Writ.

Place of Issue.]—A rule to return a li. 
fa. cannot issue out of the office of the deputy- 
clerk of the Crown in an outer district. 
Anon., Dra. 224.

Tender of Money Made -Costa.] — A 
sheriff sent his clerk to plaintiff’s attorney be
fore action brought, saying that certain 
moneys collected on an execution in favour of 
plaintiff were ready to be paid : I lie clerk had 
not the money with him, nor did he offer to 
go for it; but the attorney said he would not 
receive it unless the costs of a rule on the 
sheriff to return the writ were also paid:— 
Held, in an action for the sum so levied, that 
these facts would not sustain a plea of ten
der. Thomson v. Hamilton, 5 O. S. 111.

Time of Issue- Vacation — Co*#».] — A 
rule to return a writ may issue In vacation ; 
and if the sheriff do not return the writ with
in the time limited by the rule, the court will

impose the costs of the rule upon him, unless 
under very peculiar circumstances. McGowan 
v. Gilchrist, H. T. 7 Viet.

Time for Return. | The rule to return a 
writ of fi. fa. should lie a six-day rule. Hilton 
v. Macduncll, 1 C. L. ( 'll. 207.

Quo're, can rules to return writs, since C. 
S. U. C. c. 22. s. 270. with a view to proceed
ings to bring the sheriff into contempt, be 
properly made four-day rules, as intended by 
the statute, or six-day rules, as required hv 
rule No. 101, T. T. lSTitiV Semble, a four- 
day rule is perfectly regular. Sed quiere. the 
effect of the decision of the court of Queen’s 
bench, in this case, in refusing a rule nisi for 
an attachment on the sheriff. Clark v. Gal
braith, 10 L. J. 200.

4. Other Cases.

Collusive Return to Fi. Fa. Goods
Heir of Deceased Debtor.'] — Owvre. whether 
the heir, devisee, or otlie • claimant under a 
deceased debtor, or any person to be preju
diced thereby, may not justly complain if a 
wrongful or collusive return of nulla bona 
be made, while there is a sufficiency of goods, 
and the debtor's lands he seized to satisfy the 
debt. Ontario Bank v. Kcrbp, 10 C. P. 35.

Deputy Sheriff — Validity of Return.']— 
The sheriff is bound by the return to a fi. fa. 
made by a person who. though deputy sheriff 
when he signed the sheriff’s name to the re
turn. was not deputy until after the writ was 
returnable. Baby v. Fooit. 4 U. C. R. 340.

Execution against Company—Sheriff a 
Director.']—A writ of li. fa. against a rail
way company which was directed to a sheriff 
before he became a director in the company, 
was properly directed and returnable by him, 
and his becoming a director before the return 
of the writ did tint invalidate it. Smith v. 
Spencer, 12 C. P 277.

--------- Sheriff the President.'] — A sheriff,
being president of a railway company return
ed a li. fa. against the company nulla bona. 
Upon an action brought against a stockholder 
founded upon that return : — Held, that the 
writ and return were not of themselves a 
nullity on account of the sheriff (being presi
dent ) executing them, and no application 
having been made to set the writ or return 
aside, the objection failed. Rap v. Blair, 12 
C. P. 257.

Extension of Time.]—Where an inter
pleader order is pending, the court will in its 
discretion enlarge the time for returning writs 
in the sheriff’s hands. Walker v. Niles, 3 Ch. 
Cli. 50.

Fi. Fa.—Delap—Penalty.']—The court will 
not fix a sheriff with the debt merely because 
he has not returned a fi. fa. until after he has 
been ruled to do so. Regina v. ■/arris. 6 V. 
C. It. 558.

Form of Return—Surplusage.]—It is not 
improper to return to a fi. fa. that the sheriff 
has made the money and paid it over to the, 
plaintiff's attorney, the words in italics being 
mere surplusage. Doyle v. Bcrgin, 5 O. S.
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minier in return to a writ is considered as a 
contempt. Jones v. Schofield, 'Pay. tilt).

Incorrect Return.]—As a general rule, 
i lie sheriff is bound by his return to a ft. fa., 
but not after a \.rdiet against him shewing 
it incorrect, Houlditch v. Corbett, ti U. C. R. 
541).

Negligence Xullity of Judgment.] — A 
sheriff sued for negligence in making a return 
to nn execution from the county court can set 
up as n defence the nullity of the judgment. 
Junes v. Paxton, 27 C. L. j. 51X1.

Nulla Bona -I rrcgularity,]— A return of 
nulla bona, where there are goods, is only nn 
irregularity to be excepted to by defendant, if 
the plaintiff is abusing the process of the court 
by proceeding against the lands before having 
exhausted the goods. Ontario Hank v. Kerby, 
Id C. 1‘. 35.

Sale of Shares Xulla Ilona.] — The 
sheriff, having sold shares in a steamboat com
pany under execution and received the money, 
could not return nulla bona on the ground 
that they were not properly saleable under 
the writ. Hewitt v. Corbett, 15 U. C. R. 39.

Statute.)—Remarks upon the embarrass
ment resulting from the operation of 21) 
A: 30 Viet. c. 42. s. ti. Gleason v. Gleason, 4 
1*. R. 117. |The section is repealed by 31 
Viet. c. 25 (O.i See R. S. <). 1877 c. (Mi. s. 
Il et se«|. ; ( 181171 con. rules *44. 877.]

XII. Service of Papers.
Ca. Rc. -Deputy Sheriff.]—A writ of ca. 

re. not bailable must be served by the sheriff 
ur his officer, though the deputy sheriff he a 
party to the suit. Rattan v. Ashford, 3 O.

Process Generally.]—The process of the 
court can only lie served by the sheriff or his 
officers. Whitehead v. Fothergill, -Dra. 200.

Return—.Vo/fce of Motion — Papers not 
Process.]—In moving for an order upon a 
sheriff to return papers sent to him for ser
vice. the proper mode is to give notice of mo
tion : but qua-re. whether a sheriff can be 
compelled to serve any paper other than pro- 
cess issuing from the courts. Porter v. Gard
on-. 1 Ch. Ch. 15.

Subpoenas. | — H-mhle, that, submenus 
being mesne process under C. L. P. Act, c. 277, 
no fees can be allowed for mileage or service, 
if not made by the sheriff. McLean v. Leans, 
3 P. It. 154.

Held, that service of the subpu-nas made by 
one of the defendants could not be allowed un-
- such defendant held a warrant or written 

Mithority from the sheriff to act as his bailiff 
the occasion. Ham v. Lasher. 24 V. (’. It.

XIII. Summoning Juries.

Sheriff a Party.]—The court refused to 
*er aside a verdict against a sheriff, upon the 
vround that the coroner's jury who tried the
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cause was the same as that returned by the 
sheriff. Payne v. McLean, Toy. 325.

It is no objection on tlie part of the sheriff, 
in an action ar.aiiist him, that a jury have 
been summoned by himself and not by_ the 
coroner. Ainslie v. Rapelje, 3 U. C. R. 275.

Sheriff of Toronto. | — Held, that since 
the Act separating the city of Toronto from 
York and Peel (24 Viet. e. 03), the sheriff of 
the county of the city of Toronto, not the high 
bailiff, is entitled to be selector of. and to 
ballot for and summon, the jurors for courts 
held in the city. In re Sheriff of City of To
ronto and Heeorder of City of Toronto, 20 U.
« '. It. 340.

Set ante IX. 5.

XIV. Sureties of Sheriff—Actions 
▲gainst.

1. Misconduct of Sheriff.

[See It. 8. O. 1877 c. 10, ss. 3-25, R. S. 
O. 1897 c. 17. ss. 11-33.]

Acceptance of Ball -Irregular Arrest— 
Estoppe7.] — The declaration was in covenant 
against the sheriff ami his sun-ties, under 3 
Wm. IV. c. 8. The second breach stated, in 
substance, that, the sheriff having received a 
ca. re. to arrest one T„ a person without any 
authority from the sheriff arrested T. : that 
T. went to the sheriff and gave him a bail 
bond for his appearance, which the sheriff, not 
knowing hut that the warrant authorized the 
arrest, took. The second plea to this breach 
stated that the plaintiff having knowledge of 
this insisted, while the process was current, 
on the sheriff’s making an effectual arrest:— 
Held, on general demurrer, that this pica was 
no answer. Rut held, that this breach did 
not shew such wilful misconduct by the sheriff 
as to sustain nn action against him and his
■unties under 8 Wm. iv. s Qtusre,
whether under the circumstances the court 
would not hold the hail precluded from deny
ing an arrest. McIntosh v. Jarvis, 8 TJ. C. 
It. 530.

What is done at the plaintiff's own sugges
tion cannot he complained of as wilful mis- 
COOdtlCt. ill. 535.

Error in Judgment - Priority of Execu
tion*.]—The sureties of a sheriff are not liable 
under their covenant, given in accordance with 
8 Wm. iv. c. 8. as for wilful misconduct by 
the sheriff, where it consists in a mere error 
in judgment in deciding bonft fide upon the 
priority of executions in his hands. Uradbury 
v. Adams, 1 U. C. R. 538.

False Retnrn of Nulla Bona Irrcit.]
-Where a plaintiff declared, that on a fi. fa. 

against his goods a sheriff levied and made the 
debt, but falsely returned nulla luma : hy 
reason of which a ca. sa. was issued and he 
was arrested and again compelled to pay the 
money :—Held, that a sufficient damage was 
shewn to make the sheriff's sureties liable as 
for the wilful misconduct of the sheriff. 
Hexon v. Hamilton, (i O. S. 115.

-------- Sale—Nrcurtfj/.l—Held, that the re
turn of nulla honn hy the sheriff to the plain
tiff's writ, under the circumstances, was such 
wilful misconduct as gave a right of action
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under the covenant, Clandinan v. Dickson, 8 
U. C. It. 281.

The sheriff having obtained an interpleader 
order, it was directed by the court that in the 
meantime the sheriff should sell the goods 
claimed, taking satisfactory security for the 
payment. The sheriff did sell, and took ns 
security an undertaking from persons not 
resident within the jurisdiction, which he 
subsequently offered to assign to the now 
plaintiff, in whose favour the issue had 
been found, but it was declined. Being press
ed by plaintiff to give him the benefit of his 
writ, he returned nulla bona : -Held, such wil
ful misconduct as rendered the sheriff and his 
sureties liable. S. V., 0 U. C. It. 2(Hi.

Mistake in Bail Bond. | — A sheriff’s
sureties are not liable for an accidental slip of 
himself or his clerk, in reciting in a bail bond 
that the action is in the county court, when 
it is in the common pleas. Xelson v. Bnbu,
H U. C. It. 236.

Neglect to Return Writ.] - Neglecting 
to return a writ is misconduct for which the 
sureties are responsible. \ < Ison v. Babi/. I I
U. C. It. 235.

Wrongful Sale.]— It is a good breach of 
the surety’s covenant to shew that the sheriff 
sold the defendant's property for more than 
sufficient to satisfy the debt, and afterwards 
wrongfully sold it at a reduced price, causing 
a loss to defendant of the difference. Zander- 
son v. Hamilton, 1 U. C. It. 4(10.

2. \’ot Haying over Money.

Credit Given — Claim against Sheriff.] 
—Semble, that, if a sheriff, having an execu
tion against a person to whom he is indebted, 
agrees with that person to assume the execu
tion and pay it to the plaintiff, and receives 
from the debtor credit for so much on the debt 
due from himself, but does not pay over the 
money to the plaintiff in the writ, this is such 
conduct as the sureties will be answerable for. 
MvMartin v. (Jrahum, 2 U. (J. It. 305.

De Facto Sheriff -Receipt t'olore Officii.] 
—Defendant M.. as sheriff, gave a bond, with 
the other two defendants as sureties, covenant
ing t hat M. should pay over all moneys received 
by virtue of his office as sheriff. On the lilth 
February, 1850, judgment was given for the 
Crown against M., on a sci. fa. brought to 
cancel his appointment, but no writ of dis
charge ever issued, and his successor was not 
appointed until the_ 3rd October, 1850. On 
the 13th March. 1850, a li. fa. was placed in | 
M.’s hands, at the suit of the now plaintiff 
against one K., ami on the 20th June, I860, 
the said M. received the amount indorsed on j 
the said writ, but never paid it to the plain
tiff:—Held, that M.’s sureties were liable, for ! 
M. when lie received the money was de facto 
in possession of the office, and the money was | 
received by him colore officii. Kent v. Mercer, '■ 
12 C. 1*. 30.

Deposit in Lieu of Bail Bond —Insol
vency. j—Held, that the statutory liability of 
a sheriff and his sureties under s. 20 of 27 
& 28 Viet. c. 28, for not paying over moneys 
received by the sheriff, only applies to moneys 
acquired by the sheriff by virtue of his office, 
for the purpose of being paid over to a party

to some legal proceeding. Where, therefore. 
M. having been arrested on a capias, the plain
tiff, in lieu of a bail Loud, deposited $S5() with 
the sheriff, and obtained M.’s release, but. the 
plaintiff having subsequently rendered M. to 
the sheriff, lie was again put in gaol, where he 
remained until, becoming insolvent, lie was 
discharged by an order in insolvency : Held, 
that the plaintiff could not sue the sheriff and 
his sureties on their statutory covenant for 
the omission or default of the sheriff in not 
paying over the above amount to the plaintiff. 
< jua-re, as to the effect of the insolvency pro
ceedings on the plaintiff’s right to the money. 
Kero v. Powell, 25 C. V. 148.

Judgment in Action for False Re
turn liar.]— Where the plaintiff bad re
covered judgment against a sheriff for falsely 
returning nulla bona after he had made the 
money:- Hold, following Sloan v. Creasor, 22 
V. C. It. 127. that he could not afterwards 
site the sheriff and his sureties on their cove
nant. for not paying over such monev. Miller 
v. Corbett. 2«i U. C. It. 478.

Occasion of Receipt—Declaration.]—In 
an action on a sheriff’s covenant, it is a good 
breach to state that he was indebted in a 
named sum for money had and received, with
out specifying how or on what occasion the 
money was received. Commercial ltank v. 
Jarvis. (1 O. S. 474.

3. Pleading and Evidence.
(a) Declaration and Proof.

Covenant — Profcrt.] — In a declaration 
against the sureties of a sheriff it is not neces- 

j sary to make any profort of the covenant. 
McCrac v. Hamilton, (1 O. S. 150.

Default—Continuance of Liability.]— It 
must be shewn that the default sued for took 

, place during the term for which the sureties 
were liable under the covenant. McMavtin 
v. Oraham, 2 U. C. It. 305.

False Return—Proof of Damage.]--A. de- 
I clnration against a sheriff's surety s -t out 

a judgment and execution against the piaintiff 
! in a former suit, and that the sheriff had 

levied the debt, but falsely returned nulla 
bona, by means of which return the plaintiff 
was obliged to pay the debt again :—Held, 

j bad, on general demurrer, in not shewing how
the plaintiff was compelled to pay twice, the 
first payment having discharged the debt.

| Davis v. Hamilton, G O. S. 111.
Misconduct in Executing Writ—Judg

ment.]—In an action by a defendant in an 
execution against the sureties of a sheriff on 
their covenant under the statute, for mis
conduct of the sheriff in execution of the writ, 
the declaration need not set forth the judg
ment in the suit against himself. Sanderson 
v. Hamilton, 1 U. C. R. 4GO.

Non-payment of Money -Assignment of 
Breach.] 11 is a sufficient breach of the cove
nant that the sheriff would pay over moneys 
received by him. “ that he had by virtue of his 
office received certain moneys which the plain
tiffs are entitled to. according to the true in
tent and meaning of the covenant, to wit, £50. 
within the four years mentioned thereby, but 
that he neglected and refused to pay them to
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the plaintiffs, although often requested so to 
cln.’’ Shuter v. (Jraham, 2 L". C. It. 104.

------- Continuance of Liability. \ -In cove-
i ..in against u sheriff's surety, it is sufficient 
.i allege that money was received by the 
h. riff. as sheriff, without stating “ by virtue 

of his office,” but, if the plaintiff omit to 
.nor that the receipt of the money by the 
-In-riff was after the execution of the covenant 
In the surety, the declaration will lie bad on 
. lierai demurrer. />«n> v. Hamilton. 11. T.
I Viet. ; Summers v. Hamilton, t] O. S. 113.

--------  Continuance of Liability — Judy-
mint.]—The declaration set forth the statu
tory covenant of sheriff and sureties, and al- 
l.'L'êd that the plaintiff caused a writ of hub. 
fee. and !i. fa. to be placed in the sheriff’s 
hands, under which he had levied $151. which 
In- had not paid over : -Held, bad, in not al
leging any judgment to warrant the fi. fa., 
hut that it was unnecessary to allege that the 
money was received while the covenant was 
in force. There being nothing to shew that 
i In- covenant sued on was qualified as to time, 
in the absence of such an allegation, the pre
sumption was in favour of the continuance of 
liability. Robertson v. Fortune, 14 C. P. 444.

Non-Retnrn of Fi. Fa.—Judgment.]—• 
In an action against a sheriff and his sureties, 
hi their covenant, for not returning a fi. fa.
and the motley made ther...... it is necessary to
-••t out the judgment. Ridtcell v. McLean, 5 
U. S. 000.

See Commercial Rank v. Jarvis, 0 O. S. 
471. ante 2; Gilchrist v. Weller, 14 C. P. 404,

(b) Pleas and Proof.

Abatement.!—In an action against a 
sheriff and his sureties on their covenant, un
der 3 Wm. IV. c. 8, it is a good plea in 
abatement that another action for the same 
-ause is pending against the sheriff alone. 
Commercial Rank v. Jarvis, 0 O. 8. 257.

Denial of Negligence — Escape.]—In 
covenant against a sheriff’s sureties, the breach 
:i-signed was, that the sheriff arrested a debtor 
and afterwards allowed him to escape. De
fendants pleaded that the gaol was accident- , 
ally destroyed by fire and so the debtor j 
-•«-aped :—Held, bad. for not denying that the j 
lire occurred through the negligence or default 
"f the sheriff, or his deputy. Corkeru v. Gra
ham. 1 U. C. It. 315.

Money not Made — Return—Conelusiro- 
wr**.]—The sureties cannot be relieved after

• sheriff’s return to a fi. fa. by shewing 
that the money was not in fact made, even

I though an issue be raised upon the plead- 
.'s whether the money was actually made or 

l’in Ip v. MehonmU. il O. 8. 258.
Prior Execution — Return—Conelusive- 
'i-". | — The sureties are concluded by the

• riff’s return to a writ of fi. fa. of money 
ide, and cannot shew that there was a prior

• ution which ought to have been first satis-
• I. and was not. Shuter v. Graham, 2 U. C. 

It. ltH.
Prior Payment on Covenant - 1 meud- 
nt.]—The court refused to relieve a sheriff’s

surety. after damages had been assessed 
against him. by allowing him to ph-ad that la- 
had already paid the amount of his covenant 
under the statute. Scott v. Melhmnld, tj 4). 
8. 238.

(c) Replication.

Variance. | Where, in covenant against 
a sheriff’s surety, the plaintiff set out a judg
ment on “ a promise and undertaking," and 
a li. fa. issued thereon, to which the sheriff 
had made a false return ; and the defendant 
pleaded tin fi. fa. on the judgment, to which 
the plaintiff replied setting out a fi. fa. 
thereon, which, however, recited a recovery 
on ’• promises and undertakings,” and de
fendant demurred specially for the variance :

Held, that the replication was sufficient in 
this action ; and that, as the sheriff could not 
have made the variance a defence after hav
ing acted upon the writ, his surety could not. 
Roy v. Hamilton, li (). S. Ill I.

4. Staying Proceedings.

[See H. 8. O. 1877 c. Ill, s. 24; It. 8.
O. 1897 c. 17, s. 32. |

Default Judgment Prior Payment on 
Covenant—Costs.]—The court will not stay 
proceedings against a sheriff’s surety, who has 
suffered judgment by default, on the ground 
that he has already paid the full amount of his 
liability, unless such payment were after pie.; 
pleaded: and the costs of actions brought 
against the sureties cannot be included in 
making up the amount for which he is liable 
under his covenant, llixon v. Hamilton, « 
O. 8. 155.

Death of Sheriff Recovery against Rep
resentatives.]—After the decease of a sheriff, 
the court will not stay an action against his 
sureties on their covenant for a default by 
the sheriff until a recovery shall be had 
against the sheriff’s representatives, nor will 
they direct that the execution on the judg
ment against the sureties be indorsed to levy 
first of the property of the sheriff. Morris v. 
Graham. 1 U. C. R. 521.

Executions in Excess of Liability—
Payment.]—Where several executions had 
been obtained against the sheriff’s sureties, 
exceeding the amount of their bond, which was 
in £125 each, they were directed in chambers 
to pay the amount of their respective lia
bilities to the sheriff to whom the executions 
were directed, with the costs, and then, upon 
application to the court, proceedings against 
them were stayed. Sinclair v. Raby, 2 P. R. 
117.

Judgment by Mistake Substitution of 
Surety.]—Where the sheriff had substituted 
one surety for another under s. 0 of 3 Wm. 
IV. c. 8. after the notice hai been given un
der 14 & 15 Viet. c. 80, but through negli
gence a judgment bad been entered against 
the old sureties for subsequent defaults, re
lief was granted. Hutchinson v. Raby. 2 P. 
R. 120.

See, also, Craig v. Ruttan, 2 L. J. 67.
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5. Other Case».

Death of Sheriff -Deputy's Sureties.] — 
Where a sheriff dies, mid after his death his 
deputy makes a false return to a writ, the 
remedy is against the sureties given by the 
deputy to the sheriff, and not against the 
sureties given by the sheriff himself. Me Lead 
v. Boulton, 2 U. ('. It. 44.

-------- Joinder of Representatives.]—After
a sheriff's death his personal representatives 
eannot be joined with his sureties, in an no
tion on the covenant under 3 Win. IV. c. 8, 
for a default by the sheriff in his lifetime. 
Boulton v. Hamilton, II. T. 3 Viet.

Executors of Surety iction on Judg- 
went Iteriror. |—Action against executors of 
W. on a judgment obtained against F. as 
sheriff, and A. and W. as his sureties. Flea, 
that no li. fa. was issued, indorsed to levy of 
the goods of the sheriff, in the first place, "and 
in default to levy of goods of A. and W.. as 
required by (’. 8. V. C. o. 38. s. f>. On de
murrer : Held, that the indorsement, if not 
in accordance with the Act, might be set aside, 
but the proceedings taken thereunder would 
not he void : and that there was nothing in 
the statute preventing an action being brought 
on the judgment sued on. Quiere, whether 
the plaintiff on a judgment recovered herein 
would not be bound to indorse his writ to levy 
first of the goods of the sheriff. &c. As to 
the sufficiency of the declaration :—Held, that 
the judgment sued on was joint : that such 
judgment did not vender the defendants there
in joint contractors within C. S. V. C. c. 
78. s. f» ; and that the action could not lie 
maintained against the sureties as survivors, 
the plaintiff's remedy being by revivor or 
suggestion under C. S. V. C. c. 22, s. 312. 
Gilchrist v. Weller, 14 C. F. 404.

United Counties—Dissolution of Union— 
Duration of Covenant—3 Wm. IV. e. 3—.$ 
<t 5 Viet. r. lit. |—See Thompson v. McLean, 
17 U. C. It. 405; Hutchinson v. Baby, 2 P. 
It. 120.

XV. Miscellaneous Cases.

Absconding Debtor -Property in Hands 
of Third Person—Delivery to Sheriff.]—See 
Bunt in v. Williams, 10 P. It. 43.

Action against — Interpleader—Exemp
tions.]—See In re Gould v. Hope. 21 O. It. 
024. 20 A. It. 347.

---------Malieiou8 Prosecution—Liability for
Acts of Bailiff.]—See Cordon v. Rumble, 10 
A. It. 440. See, also, Beatty v. Rumble, 21 
O. It. 184.

--------  7cmne. 1—The court will not change
the venue where a sheriff is defendant, on 
the ground that he cannot attend at the trial. 
Brock v. McLean, Tay. 235.

In an action wherein a sheriff is plaintiff 
or defendant, the opposite party, if he so de
sire, may have the action tried in the county 
adjoining that in which the sheriff resides. 
Brannen v. Jarvis, 8 P. It. 322.

Benefit of Statute.]—Semble, that the 
sheriff, though a superior officer to the 
gaoler, comes equally within the benefit of j 
24 Geo. II. c. 44. Fcrgusson v. Adams, 5 
V. C. It. 104.

Bill of Sale by Sheriff—Filing—Indi
vidual Liability—Estoppel.]—Under 12 Viet, 
c. 74 and 13 & 14 Viet. c. 02, a bill of sale 
of an execution debtor's goods executed by a 
sheriff to a purchaser, whether plaintiff in 
the execution or not, need not be filed. A'is- 
sock v. Jarvis, 0 C. P. 393.

Thi re can lie no estoppel on a sheriff when 
sued is an individual by reason of a deed 
executed by him exclusively in his character 
as a public officer. S. V., 9 C. P. 150.

Conveyance of Prisoners. |—It is the
duty of the sheriff of the county in which the 

, city is, and not of the high bailiff of such city.
! to convey to the penitentiary prisoners sen

tenced at the recorder’s court. Class v. Wig- 
more, 21 U. C. It. 37.

Replevin against Sheriff—Coroner. ] — 
Where the sheriff is defendant, a writ of re
plevin, under 14 & 15 Viet. e. 04, may be 

i directed to the coroners, though the statute 
| does not provide for such a case. Gilchrist v. 

Conger, 11 U. C. It. 197.
Sale of Land Resale for False Bidding 

; —Sheriff's Deed—Registration of—Xullity.] 
—See Lambe v. Armstrong, 27 S. C. R. 309.

Sale of Lands under Fi. Fa.—Eviction 
I —Substitution—Discharge of Incumbrance 

tjuebec Lair.]—See Vadeboneerur v. City of 
Montreal, 29 S. C. R. 9 ; Deschamps v. Bury,

| ib. 274.
Sheriff's Deed—Operation.]—A deed giv

en by a sheriff after a sale of lands under a 
li. fa., whereby he conveys all the estate anil 
interest of the debtor, is not to lie considered a 
mere deed of release in the strict sense of the 
term, so as to be inoperative for want of a
previous estate in the grantee. Doe d. Dissett 
v. McLeod. 3 V. C. R. 297.

Sheriff -Writ of Possession—Interference 
with Execution—Claim to Land—Costs.]— 
Upon an attempt to execute a writ of pos- 

I session under a judgment against Ü., who was 
in actual possession, the sheriff was served 

j with a notice by B. claiming the land men- 
I tioned in the writ, and informing the sheriff 
j that the house standing thereon was locked 
' and that he (B.) had the key. TVs claim was 
j as mortgagee upon default in payment of in- J terest :—Semble, that the sheriff’s duty, as 
I soon as he received the writ, was to break 
I open the door and give the plaintiff posses

sion. Held, that, as the sheriff was not bound 
to consider the legality of the claim put for
ward, lie was entitled to an interpleader or
der. Costs of the sheriff ordered to be paid 
in the first instance by the party putting him 
in motion. Hall v. Bowcrman, 19 P. R. 208.

Venditioni Exponas —Order.]—See Le- 
i feuntun v. Véronneau, 22 S. C. R. 203.

See Rai£, I. 5—Estoppel. III. 0—Execu
tion— I nterplkapeu. I. 2- Notice of Ac
tion. I.—Payment. I. 11—Replevin, III. 4 
—Set-off, I. 0—Solicitor, X. 3.

SHERIFF’S DEED.
See Registry Laws. I. 3 (d).
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SHIP.
I. Agreements to Hun Vessels. 0442.

II. Carriage of Goods,
1. Bill of Lading. 0443.
2. Deck Cargoes, t‘»445. 
o. Delivery, 0445.
4. Deviation, 0447.
5. Detention, Loss, and Xon-delicery

—Actions for,
(a) Generally—Liability of Own

ers, 0448.
(b) Generally — Right of Action, 

044V.
(c) Damages, 0450.
(d) Evidence, 0452.

0. Freight, 0452.
7. Shipment, 0450.
8. Special Contracts, 0457.
V. Stowage, 0458.

1U. Transhipment, 0459.
11. Warehousing, 0400.

III. Carriage of Passengers, 0400.

IV. C'UARTERPARTY. 0400.

V. Collision,
1. Costs, 0404.
2. Damages, 0404.
3. Proof of Xcyligcnce,

(a) Admissibility of Evidence, 
0400.

(b) Both Vessels at Fault, 0400.
(c) Burden of Proof. 0407.
(d) Contributory A' Agence, 

0408.
(e) Lights and 11 h, 0400.
(f) Overtaking I atl, 0471.
(g) Passing I <els — Rule of 

Road, o
(h) Speed ,.o.

4. Other Cases, 0475.

VI. Demurrage. Detention, and De
lay. 6475.

VII. Fishing Vessels,
1. Seal Fisheries—Imperial Statutes,

6478. ,
2. Other Cases, 6482.

VIII. Lien on Ship/

1. For Acceeea rie1*6483.
2. For Xegligence. 0483.
3. For Other Matters, 0483.

IX. Master,
1. Wages and Disbursements, 0484.
2. Other Cases, 6486.

X. Mortgage, 0487.

XI. Owners.
1. Co-oicnera, 0480.
2. Evidence of Ownership,

(a I Actions against Owners, 0490.
(b) Actions by Owners, 0491.

3. Liability of Owners,
(a) For Disbursements of Master, 

0402.
(b) For Fire from Steamboats. 

0402.
(c) For Xegligence, 0403.
(d) For Obstruction to Xariga- 

tion, 0404.
(e) For Repairs, 0404.
(f) For Supplies, 0494.

4. Ship's Husband, 0405.

XII. Registration,
1. Foreign i’csscls. 0400.
2. Ricital of Certificate, 0400.
3. Other Cases, 0407.

XIII. Sale and Transfer, 0408.

XIV. Salvage. Average, and Contribv-

1. Contribution to Expenses.
(a) Occasioned by Stranding,

6500.
(b) Other Expenses, 0502.

2. Jettison, 0502.
3. Lien for Salvage Services, 0503.
4. Xaturc of Salvage Services. 0504.
5. Remuneration for Salvage Ser

vices, 0505.

XV. Seamen’s Wages and Expenses. 
6507.

XVI. Seizure of Vessels, 0500.

XVII. Statutes (Imperial)—Application 
of. 0510.

XVIII. Towage, 6511.

XIX. Miscellaneous Cases. 0513.

1. Agreements to Run Vessels.

Owner and Charterer- -Breach by Owner 
—Measure of Damages.]—By an agreement 
under seal between plaintiff and defendant, 
defendant agreed with plaintiff to continue to 
run his vessel between two porta named, for 
six weeks, and at the time of the agreement 
plaintiff paid defendant $2,000, which the lat
ter was to retain, subject to his continuing to 
run the vessel between such ports for the 
said period, and up to the 27th July then 
next, at his own risk and for his own benefit,
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and for a further period named, provided that 
during the six weeks the gross earnings of 
the vessel should not be less than .$7"» per 
running day, with the same proviso as to the 
further period ; and provided, also, that upon 
plaintiff paying up any detieieney in said rate 
of .$75, at his option, lie might require said 
vessel to continue her running during said 
period. On the expiration of the first week 
defendant ceased running his vessel. In an 
action at plaintiff’s suit for breach of his 
agreement :—Held, that the measure of dam
ages which the plaintiff was entitled to re
cover was such proportion, being live-sixths 
of the $2,iHMI. and that lie was not obliged to 
prove his damages, as this was lixed by the 
agreement in question. Thompson v. Leach, 
18 C. I*. 141.

Owner and Railway Company -Ac
count Agent,] Defendants agreed to ad
vance money to plaintiffs to enable them to 
procure a steamer which was to run in con
nect ion with defendants’ railway, and guaran
teed them against loss up to a specified sum. 
The earnings of the vessel were to be shared as 
provided for: and it was agreed that defen
dants should name and pay a person to act as 
purser and keep an account of the receipts 
and expenditure. lie was to be subject to 
their authority, and to mess with the captain 
at the plaintiffs’ expense :—Held, that defen
dants were not liable to account to the plain
tiffs for moneys received by him and not paid 
over, for he was accountable to the plaintiffs.
I ancrer;/ v. Buffalo and Lake Uuron It. IF. 
Co., 20 U. C. It. tWO.

Rival Owners Si ttlcmcnt — Payment—
A ward.]—G. and S., the managers of certain | 
steamboats running in opposition, S. having I 
only one boat running and G. two, submitted i 
to arbitration to determine the terms and con- 
dit inns on which the opposition should lie 
settled and made to cease. The arbitrators 
awarded that each party should run one boat I 
at different hours, and that S. should pay G. I 
£150. Afterwards G. and some of the owners 
of the steamer for which S. was agent, en
tered into an agreement respecting the two 
boats which by the award were allowed to 
run, which stated that the parties had agreed | 
to settle the disputes between them as steam
boat owners on the following terms, and then 
specified the hours and days on which the 
boats were to leave the different ports : but I 
it was expressly declared that this agreement 
was without prejudice to any demand which 
G. might have upon S. -Held, that G.'s right 
to the £150 awarded was not affected by 
agreement. GUdersleeve v. Stewart, 2 I1 
114.

II. Carkiage of Goods.

1. Bill of Lading.
Condition — Negligence — Liability—Ex

emption— Public Policy—Construct inn.]—A 
condition in a bill of lading, providing that 
the shipowners shall not be liable for negli- 
gence on the part of tin- master or mariners, 
or their other servants or agents, is not con
trary to public policy nor prohibited by law 
in tiie Province of Quebec. When a bill of 
lading provided that glass was carried only 
on condition that the ship and railway com
panies were not to he liable for any breakage 
that might occur, whether from negligence.

rough handling, or any other cause whatever, 
and that tlic owners were in be “exempt from 
the perils of the seas, and not answerable for 
damages and losses by collisions, stranding, 
and all other accidents of navigation, even 
though the damage and loss from these may 
be attributable to some wrongful act, fault, 
neglect, or error in judgment of the pilot, 
master, mariners, or other servants of the 
shipowners, nor for breakage or any other 
damage arising from the nature of the goods 
shipped,” such provisions were held to 
apply only to loss or damage resulting 
from acts done during the carriage of the 
goods, and not to cover damages caused by 
neglect or improper stowage prior to the com
mencement of the voyage. Glengoil £»'. S. Vo. 
v. Pilkington, Ulengoil S. S. Co. v. Ferguson, 

i 28 S. C. It. 140.
Construction (tuner—Risk.]—Where a 

bill of lading stated that the deck load was 
! to be at the risk of the owners :—Held, that 
! the construction of the bill was for the court, 
j not the jury, and that the risk was to be that 
j of the owners of the goods, not the owner of 

the vessel. Merritt v. Ives, M. T. 4 Viet.

Duties of Banks when Holders of, 
Bills of Lading as Collateral Security.]
—See Banks and Banking, III. 2.

Evidence of Shipment Owners—Con
signees. |Viet. c. 11), s. 5 (O.). making a 
bill of lading conclusive evidence of the ship- 
ment of goods as represented therein, does 
not apply to cases between masters of vessels 
and owners of goods, but onlv between mas
ters and consignees or indorsees for value.
Alton v. Chisholm, 88 Ü. C. It. 287.

Indorsement to Pledgee — Effect of —
Condition of Sale—Possession —Property.] 
The Broekville and Ottawa Railway Com
pany, by indenture dated 7th March, 1854, 
granted, hypothecated, mortgaged, and pledged 
to the municipalities of Lanark and Renfrew, 
Elizabethtown, and Broekville, to secure a 
loan from them, the lands, roads, depots, 
wharves, stations, terminal and otherwise, 
tolls, revenues, and all other property of the
said company now or during the existence of 
the said mortgage to be acquired. 20 Viet. c. 
144, s. 5, recites these loans, and declares that 
the said mortgage shall be valid, and that the 
Chattel Mortgage Act shall not apply to 
it. A quantity of iron was purchased for 
the railway, the vendors stipulating at the 
time of the sale in these words, “ these rails 
to be laid down upon the Broekville and Ot- 

. tawa Railway Company of Canada,” to 
which the vendees assented. The iron was 

; shipped to the vendees, who indorsed the hills 
| of lading to the municipality of Lanark and 
J Renfrew, who paid the shipping charges, in

surance, freight, &e.. out of moneys which 
formed part of the advances secured by the 
mortgage of the 7th March, 1854, and the 
municipality having the iron in their posses
sion at Broekville ready to be placed on the 
railway, it was seized under an execution 
against the railway company :—Held, that 
under the indorsement of the bill of lading to 
the municipality, who obtained possession of 
the iron by such indorsement, together with 
the stipulation of the vendors, and the assent 
thereto of the vendees, the plaintiffs acquired 
the possession and the property in the said 
iron. Counties of Lanark and Renfrew v. 
Cameron. 0 C. P. 109.
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Proviso—Excess in Cargo—Right of Car- 
riir- Custom.]—The N. and N. W. Railway 
( Vimpany and the (i. W. Railway Company 
shipped on the plaintiff's vessel a quantity of 
wheat fr<«m Hamilton to Kingston, consigned 
to the Molsons Bank, in care of the defen
dants. The hills of lading contained the fol
lowing provision: “ All deficiency in cargo to 
he paid for by the carrier, and deducted from 
the freight, and any excess in the cargo to 
he paid for to the carrier by the consignee.” 
The quantity described in the hills of lading 
was 15,338 lU-UOtb bushels, while the actual 
quantity shipped was ID,838 10-tJOth bushels, 
and the discrepancy was shewn to have oc
curred by the omission by mistake to include 
a draft of 500 bushels, in making up the state
ment of the quantity shipped. The plaintiff, 
the carrier, claimed that lie was entitled, for 
his own use, to the 500 bushels so shipped in 
excess:—Held, that the provision in the hill 
of lading did not give it to him, and that no 
' usioin or usage was proved, giving it such 
meaning. The defendants, who had accounted 
for such excess to the shipper, were therefore 
held not liable to the plaintiff. Murton v. 
king*tun unit Montreal I'onvurding Co., 32 
C. V. 300.

Recital—Condition of Goods—Estoppil
I’U ailing.]—The plaintiff, as assignee of a 

hill of lading which stated that the goods were 
>hip|ivd in good order and well conditioned, 
Micd for non-delivery of the goods at their des- 
i amt ion in the like good order and condition. 
Defendant pleaded : (1) That the goods were 
not in good order and well conditioned when 
shipped. (2) That defendant did deliver them 
m the like order and condition in which they 
were shipped:—Held, on demurrer, first plea 
bad, it being no answer to the breach ; second 
plea good. Semble, that the Bills of Lading 
X' ' 33 Viet. c. Ill (O.i. creates no estoppel 

to the condition in which goods arc when 
shipped. Chapman v. Zealand, 24 C. 1*. 421.

Terms — Custom of Port — Inconsist- 
• mil.]—A trade custom, in order to be bind
ing upon the public generally, must be shewn 
io lie known to all persons whose interests re
quired them to have knowledge of its exist
ence, and, in any case, the terms of a bill of 
lading, inconsistent with and repugnant to the 
' ustom of a port, must prevail against such 
■ istom. Parsons v. llurt, 30 S. C. R. 473.

2. Deck Cargoes.
Usage—Liability for Loss.]—Where it is 

the usage of the trade to carry a deck cargo 
in inland navigation, and such usage is known 
to the shipper, he cannot hold the master or 
"wm-r responsible for a part of the deck cargo 

pi off in a storm, the bill of lading except- 
• "g the dangers of navigation. (Stephens v. 
\h honell, M. T. 0 Viet.

Whether the shipowner will be liable for 
I»*s of deck cargo depends on the usage 

i' h prevails in respect to deck loading in 
■ particular navigation. Paterson v. Black, 
I . ( '. R. 4ML

3. Delivery.
Notice to Consignee.]—It is sufficient to 

life the owner of a vessel conveying 
- from port to port, from liability for non- 

cery. to shew that the goods were delivered 
Vol. Ill D—203—04

by the master at the port to which they were 
consigned, and notice given during the" usual 
business hours to the consignee. McKau v. 
Lockhart. 4 O. S. 407.

--------- Inability to Give—Duty—Pleading.]
—To an action for not delivering goods ship
ped on board defendants’ vessel, to be carried 
to Thunder Bay, on Lake Superior, and there 
delivered to the plaintiffs or their assigns, the 
defendants pleaded that they carried the goods 
to Thunder Bay. and there being no jiersoii 
there on the plaintiffs' behalf to receive the 
goods, or to whom notice of their arrival could 
he given, and no means of notifying the plain
tiffs. who lived at a distance, the defendants, 
having no warehouse of their own, and there 
not being any other warehouse there in which 
they could store the goods, after waiting a 
reasonable time, landed the goods at the only 
wharf there, where it was usual and cus
tomary to land goods, and placed them in 
charge of the person in charge of the wharf, 
so far as he would consent to take charge of 
them :—Held, that the plea constituted no de
fence to the action. Semble, that where, after 
inquiry, the consignees or indorsees of a bill 
of lading cannot be found, the duty of the car
rier is to retain the goods until they are 
claimed, or to store them prudently for the 
owner. Close v. Beatty, 26 0. 1’. 470.

Payment to Wharfinger- -Custom—No
tice—Pleading.] — Assumpsit for work and 
labour, &<\, by plaintiffs, who were carriers by 
water. Plea, setting forth a delivery of the 
goods carried by plaintiffs to a wharfinger at 
Toronto, to whom defendants, ‘‘according to 
the custom and usage of forwarders and car
riers at Toronto." paid the plaintiffs’ claim : 
—Held, plea bad. for not averring notice of 
the custom to the plaintiffs. Torrance v. 
Hayes. 3 P. 274, 2 C. P. .’138.

Separation of Consignments - (timer 
—Charterer.]—One II. had chartered defend
ant’s schooner from Goderich to Chicago, and. 
not being able to till her, told the plaintiffs' 
agent that they might send 1,000 barrels of 
salt by her. paying the same rate as he did. 
This salt was accordingly shipped at Goderich, 
and the plaintiffs’ agent signed a bill of 
hiding, by which it was to be delivered 
to P. A Co., Chicago, care of the Chi
cago. Burlington, and Quincy R. R. Co., 
Chicago. It had also P. & Co.’s brand 
on the barrels. There were about 2,400 
barrels of salt on hoard besides, consigned to 
II. On the voyage about 300 barrels of the 
deck load, not being part of the plaintiffs*
I, 000 barrels, were washed or thrown over
board by stress of weather : and the captain, 
on arriving, told the freight agent of the rail
way that it was the plaintiffs’ salt which had 
been thus lost. This freight agent employed 
one Haines, who was also the shipping clerk 
for the agents of II., to receive the salt at 
Chicago, and load it on the cars there : and
II. , being there, directed about 300 barrels of 
the plaintiffs’ salt to be put with his own, 
thus making up his own quantity, while the 
plaintiffs got only ($10 barrels : — Held, (1> 
that the owner of the vessel, and not II., was 
her owner for the trip, and the contractor 
with the plaintiffs. (21 That if the master 
delivered the salt on the dock as II.’s salt, 
when it was in fact the plaintiffs’, defendant 
would be answerable : that there was some evi
dence of his having done so : and that a ver
dict for the plaintiffs, therefore, should not be
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disturbed. Ontario Salt Co. v. Larkin, 30 V. I 
C. H. 486.

Stipulation in Contvmot—Authority of \ 
AgentShortage Hr penses.]—The plaintiffs 
having purchased 100 tons of iron from B. L. | 
A. Co., in Montreal, it was delivered by B. L.
A Co. to McC.. the defendant’s shipping agent, i 
to be carried on a vessel of defendant I West
ern Express Line I to Toronto, and a bill of 
lading was signed by a clerk of McC., which 
contained the stipulation, "to lie landed at 
Beard's wharf.” This delivery was also shewn 
in evidence apart from this document. The 
iron was actually shipped on the 8th October,
187-, on the Dromedary, one of the said line, 
and the freight paid to McC. The iron, less 
half a ton, arrived at Toronto between nine 
and ten at night, and was delivered at 
Toronto, at a wharf some distance from 
the plaintiffs’ wharf, on the 10th October, and 
was taken away by plaintiffs. The defendant, 
who was on the vessel, said he sent first to the 
plaintiffs' wharf, who bad no notice of its com
ing. but found no |ierson there, and no light, 
and therefore delivered it as stated, lie de
nied any right in McC. to make a special bar
gain for freight or delivery, and in McC.’s 
clerk to sign any bill of lading : Held, that 
defendant, having accepted the freight paid by 
reason of the bargain with Met'., could not
deny McC/s authority to make It. Held, also, .
too late to object that the document was sign
ed by McC.'s clerk, and not the master or | 
purser, the master having accepted the cargo 
represented by it. Held, also, that the con
signees might properly sue in assumpsit for 
non-delivery of the goods, under the circum
stances of this case, independently of 33 Viet, 
c. I'd (O.i Held. also, that, as the contract 
was to be performed in Ontario, it was gov
erned by the law of Ontario. Held, also, that 
the plaintiffs were entitled to delivery at their 
own wharf, and that defendant’s excuse for 
not delivering there was insufficient. Held, 
also, that defendant was liable for the short
age in weight, though all put on the vessel was 
delivered, for it was shewn that the full quan
tity was delivered to McC., and it was not 
shewn that it bad all been put on board the 
vessel. The plaintiffs, therefore, were held en
titled to recover for the shortage, and for the 
exjiense of carriage from Millay's wharf to 
their own. Heard v. Steele, 34 U. C. It. 43.

4. Deviation.
Notice to Agent. | -It is no defence for a 

forwarder deviating from his instructions as 
fo the route, that after the deviation lie told 
the plaintiff's agent he bad done so. and no 
objection was made by the agent. Aliter, if 
he told the agent of his intention before the 
deviation, and could shew that the agent had 
discretion in the matter. Fonder v. Hooker, 
4 V. C. It. 18.

Usage - Liability.] Plaintiff shipped '.HI 
barrels of flour at Port Credit, to lie carried 
to Quebec, in a vessel of defendants capable 
of carrying 4.5INI. She proceeded to Toronto, 
where she took in 4<tO barrels more : and 
thence to Oswego, where 2,4.10 barrels were 
shipped for Quebec also. She was wrecked 
near Oswego. Defendant was held liable 
therefor, such deviation being beyond the es
tablished usages of trade. Wriyht v. Hol
combe, (1 C. P. 531.

Sec Wallace v. Swift. 31 V. C. It. 523.

5. Detention, Los*, and Xon-dclivcry — Ac
tion» for.

(u) Ucnerully—Liability of Owners.

Bill of Lading -Hr idea ce of Receipt.] — 
A box was put on board the defendant's 
steamer, some of the men employed on the 
steamer assisting. It was not delivered to any 
officer of the boat, but as the steamer was 
starting a bill of lading for it was handed to 
the purser. No receipt was given, but it was 
shewn that this was not customary until the 
return of the steamer. The bill of lading was 
handed by the purser to the wharfinger at 
Port Credit, and on the return trip was hand
ed back to him, with the information that the 
box bad not been delivered there:—Held, that 
the defendant was liable : for the bill of lad
ing was notice that the shipper considered the 
box as being on board, and it should have been 
ascertained how the fact was before landing 

i at Port Credit. Iloirland v. Bethunc, 13 V.
1 C. It. 270.

Defence — False Invoices.]—It is no de
fence to a common carrier by water for not 
carrying goods safely from a foreign country, 
or on a claim for general average, that the 
owner of the goods bad prepared false invoices, 
to defraud the revenue laws of this Province. 
Urousette v. Ferrie, M. T. (i Viet.

Delivery of Goods to Officer -Reward
Negligence,] — Where a person delivers a 

parcel to carry to a person on board a boat 
not as to a servant of the owners, but to be 
carried by such person himself, either for re
ward or otherwise, the person so engaging to 
carry it is alone responsible for its loss. If. 
however, the parcel is delivered to the person 
on board to lie carried, not on any private un
dertaking. but as an officer of the boat, tin- 
owners of the boat would be chargeable with 
the loss, though they were to have no reward 
for carrying ; but then, to establish the lia
bility of the owners, it would be necessary for 
i In- jury to find gross negligence in iIn- owners 
or their servants, or at least a want of that 
ordinary care which a prudent man would 
take of his own goods. McLeod v. Eberts, 7 
V. C. It. 244.

Exemption — Fire—Imperial Statute.] - 
Declaration, that the defendant owned the 
schooner Elizabeth, and plaintiff at his re
quest loaded her with 1.(534 barrels of flour, 
(o be shipped from ('. (in Canada) to O. (in 
the United States I to he safely and securely 
delivered — dangers of navigation excepted. 
Breach, that the flour was wholly lost through 
defendant's negligence. Pleas. (1 ) as to 4<n> 
barrels, that a lire happened on board of the 
schooner, without any wilful negligence of de
fendant. by which the schooner and flour were 
destroyed; (2) as to the residue—related tin- 
accident ns in first plea, and averred that the 
said residue was rescued in a damaged state 
and delivered to plaintiff, who acceptée! it: 
(3) to the whole declaration—like the first, 
in substance :—Held, that the Imperial sta
tute 2(5 (ïeo. III. c. 8(5, s. 2, is in force here, 
and exonerated defendant from his promise to 
deliver the flour, by reason of the accidental 
fire. Torrance v. Smith, 3 C. P. 411.

---------  Fire — Impérial Statute—General
Trader.]—The owners of ships which are en
gaged as general traders are liable as com 
mon carriers, equally with those whose vessels
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only carry goods between certain named 
places. Defendants seeking to avail them
selves of the Imperial Act 29 Geo. III. c. 89, 
exempting ship owners from liability for loss 
by fire, need not aver that they are British 
subjects. II carle v. It ox*, 15 L. C. It. 250.

-------- Rock—IVareioiHfKie».] — Under a
contract to that effect, the plaintiff, during the 
month of January. 1875, loaded defendants* 
vessel, which was frozen in the ice in Port 
Hope harbour, with a cargo of pens, to he car
ried in the vessel on the opening of navigation 
to Kingston or Oswego. While the goods 
were so on board, the vessel struck a sunken 
rock, unknown to all parties, at the bottom of 
the harbour, which broke a hole in the vessel's 
bottom, causing her to sink and damaging the 
cargo :— Held, assuming the defendants' lia- 
bility to Is- that of carriers, that this was a 
loss caused by the " dangers of navigation." 
within the meaning of ."$7 Viet. c. 25. s. 1, so 
ns to exempt the defendants from liability. 
Qmere, whether defendants were responsible 
ns carriers, or as warehousemen. Cluxton v. 
Dickson, 27 C. P. 170.

--------Tempest.]—Where the owner of a
vessel undertook by his bill of lading to carry 
goods, without any exception ns to the dangers 
of navigation or otherwise, and the goods 
were lost in a violent tempest:—Held, that 
tin- owner was liable. Warren v. Wilson, 0 
<. s 186.

Lumber — Carriage of—Insurance.]—A 
lumberman agreeing to carry lumber for hire 
at the request of the owner thereof, does not 
thereby become a common carrier or render 
himself bound to carry safe at all risks, the 
act of God or the Queen's enemies excepted : 
and ipuere, whether he would be so liable 
•■'en if it were shewn that he was in the habit 
of forwarding timlier for any one who might 
choose to employ him to do so. Under such 
circumstances the party carrying the lumber 
is nor bound, in the absence of any agreement 
on the point, to make good money paid by the 
owner for the purpose of insuring the prop- 
ertv. It< i'oumbe, Cockburn, and Campbell, 
'-'I Gr. 519.

Mortgagee in Possession—loint Oirn- 
< r. \cquittal of One.'] — The owners of a 
vessel mortgaged, and in the possession of and 
navigated by tin* mortgagee, are not liable for 
tin- loss of goods shipj>ed on her: and if they 
v re liable, although sued in case, yet, as their 
liability would be founded on contract, and 
not custom, the acquittal of one would dis
charge the rest. Wilkes v. Flint, 4 O. S. 19.

Wnddrl v. Macbride, 7 C. P. 382: On- 
■ io salt Co. v. Larkin, 30 l*. C. It. 489.

(b) Generally—Right of Action.

Consignor — Action by—Property Pass- 
'/ I Three cases of goods exceeding $40 in 
';ie were orally ordered by L. at M. from 

: intiff at T.. through plaintiff's traveller. 
'""I were shipped, consigned to L„ and carried 
! railway, and then by defendant's steamer to 
M Two of the cases were received by L., 

■ of which was in a damaged condition. 
1 third case remained on board the vessel. 

. b» purser refused to deliver it up until the 
*‘"“'ght on these cases, ns well ns on a variety

of other goods consigned to L„ was paid. L. 
refused to pay until he had first an oppor
tunity of checking over the goods. Before the 
dispute was settled the vessel left, and was 
subsequently wrecked and this case lost. An 
arrangement was made between plaintiff and 
L. whereby plaintiff allowed L. twenty-five 
per cent, on the value of the two cases received 
by L. The plaint iff then brought an action 
against the defendants to recover the twenty- 
five per cent, so allowed, and the value of the 
case lost :—Held, that there was an accept
ance and receipt of the goods by I,, so ns to 
pass the property therein to him; and there
fore the action should, under the Mercantile 
Amendment Act. It. S. U. 1877 c. 11G. s. 5, 
s.-s. 1, have been maintained by him and not 
by plaintiff. Friendly v. Canada Transit Co., 
10 (). It. 750.

See Lanydon v. Robertson, 13 O. It. 497,

(c) Damages.

Delay In Delivery—Measure of Damages 
- -Increased Duty.] Defendant, a steamboat 
owner, agreed to carry certain wheat of the 
plaintiffs from Oshaxva to a port in the 
United States, b.v the 17th March, when, as 
the defendant knew, the reciprocity treaty 
would expire and an import duty be payable 
there, lie failed to do so, and tin* plaintiffs, 
having sent the flour afterwards, were com
pelled to pay a large duty:—Held, that such 
duty was recoverable as damages for the 
breach of contract : and that it was imma
terial that prices rose in the States soon after 
the day fixed for delivery, so that the plaintiffs 
actually made more, after paying the duty, 
than they could have done by selling it on that 
day. Gibbs v. Gildcrsleeve, 29 U. C. It. 471.

------— Measure of Damages—Market Price
—Freight.]—The plaintiff, a dealer in grains, 
&c„ in Canada, consigned to his correspondent 
in Liverpool, England, a quantity * of clover 
seed, and delivered the same to the agent of 
the defendant company at Waterford in On
tario, for the purpose of Is-ing carried to 
Liverpool, receiving from such agent the usual 
bill of hiding. Before the seed had left the 
American frontier for the seaboard the plain
tiff desired to change the consignee, and ap
plied to one It., an agent of the company, resi
dent in Toronto, for that purpose, who, on 
payment of the additional freight, granted a 
fresh hill of lading, agreeing to carry the seed 
to London. The change of destination was 
duly communicated by B. to the agent of the 
company at Black Ilock, whose duty it was to 
have made the necessary changes in the instru
ment securing the passage of the goods duty 
free through the 1 nited States, but this he 
omitteil to do. in consequence of which the seed 
went to Liverpool, so that, instead of being 
delivered in London on the 12th February, it 
did not reach there until the 23rd March, too 
late for the sowing trade, so that the seed had 
to be sold at a heavy loss: - Held, affirming 
the judgment in 1 O. It. 47. (1| that the To
ronto agent was authorized to make the 
change in the destination of the seed, and (2t 
that the defendants were bound to indemnify 
the plaintiff against the loss sustained by rea
son of tlu> fall in the market value of the seed, 
together with the additional sum paid for the 
freight from Liverpool to London. Semble, 
that the same rule applies where the goods are
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not intended for immediate sale at their place j 
of destination. Monteith v. Merchants' De- ! 
spatcli and Transportation Co., U A. It. 282.

Delay in Transporting - Measure of 1 
Damages.]—On the 3rd October the plaintiff j 
chartered the Erie Belle, a vessel owned by 
the defendants, to carry salt from Goderich to | 
Milwaukee at seventy-five cents a ton. On j 
the 11th October the defendants telegraphed 
informing the plaintiff that this vessel could 
not go. and requesting him to accept the ser
vices of another. Thereupon some correspon
dence ensued between the parties, the plaintiff 
insisting upon the defendants performing their 
contract, and they finally agreeing to do so. 
During all this time the plaintiff could have 
had the salt conveyed by other vessels at .$1 
per ton. hut did not, preferring to wait for the 
defendants’ vessel, which was loaded on the 
25 th November. Owing, however, to the ap
prehensions of the captain ns to the weather, 
which deterred him from going out. the vessel 
was frozen up in Goderich harbour, and it was 
then impossible to forward the salt otherwise 
than by rail : and for the purpose of endea
vouring to carry out a sale which the plaintiff 
had made, lie did send several tons by rail, 
and paid his consignee the difference in price 
for salt which he had to buy in Milwaukee 
and that agreed to be paid to the plaintiff. 
Tin- difference in expense in sending bv rail 
and that agreed to be paid to the defendants, 
amounted to ,$3.25 per ton :—TTeld. affirming 
the judgment in 4<i TT. C. R. 233. that the 
plaintiff was not bound, at the peril of losing 
all claim against the defendants for any addi
tional loss, to have chartered another vessel 
at .$1 per ton. on receipt of the telegram of 
the 11th October: and that, under the circum
stances. the plaintiff was entitled to recover 
the difference paid to his consignee, as also 
the excess of freight. McEiran v. McLeod. 0 
A. R. 230.

Injury to Good* —\nminal Damages.]— 
Qun-re. if in assumpsit on a contract to carry 
goods safejy. with an averment of total loss, 
and a plea that the goods were carried safely, 
and no evidence given to shew nnv goods lost, 
but only that the cask in which they were 
packed was injured, and some of the goods 
damaged—the plaintiff is entitled to recover 
anything, or more than nominal damages. 
Hancock v. Brthune, 3 TT. C. R. 47.

Loss of Goods — Fire—Disobedience of 
Directions — Measure af Damages.] — The 
plaintiffs, living at Southampton, directed 
goods purchased by them in Montreal to he 
forwarded to Kingston, to the care of the 
schooner Regina. The captain of the Regina, 
being unable to wait for their arrival at King
ston. directed defendants, who were forwarders
there, to send them on to Hamilton by the 
mail steamer, and thence by railway to Sarnia, 
where he would take them up. Defendants, 
however, shipped them by a propeller, which 
was burned with them on hoard in the river 
St. Clair. They had been insured to go by 
the Regina, and the policy was cancelled 
because of the change. It was held in the 
Queen's bench that on the contract for not 
sending as directed defendants were liable 
only for nominal damages, the loss by fire be
ing remote : and that they were not liable in 
trover. On appeal : — Held, reversing the 
judgment, that defendants were liable on the 
contract for the value of the goods. Wallace 
v. Swift, 31 U. O. R. .r>23. 28 V. C. R. 503.

----- ;— Measure of Damages—Market Price
—Freight.]—The plaintiffs claimed from de
fendant damages for the loss of a quantity of 
wheat and flour, shipped at Southampton, 
consigned to the plaintiffs in Montreal. On 
the triai, a bill of lading was put in for 12,041) 
bushels of wheat, and 00 barrels of flour, re
ceived on account of V. and R. of Goderich, 
to be delivered in like order and condition to 
L. V. & Co., at Montreal, dangers of naviga
tion excepted. It further appeared that 12.- 
508 bushels of wheat and 00 barrels of flour 
were delivered in good condition ; 351 bushels 
of wheat having been destroyed by leakage of 
tiw vessel, which the captain and mate swore 
arose from a storm, but it was proved that the 
vessel was being pumped out before the wheat 
was put in, and that the captain complained 
that she leaked. A letter was also put in 
from defendant to the plaintiffs, stating a ten
der of the damaged wheat, and that all except 
100 bushels had been stored in Montreal, 
which quantity had been thrown overboard. 
The jury were directed that the price of wheat 
in Montreal at the time of its arrival was the 
measure of damages, and they found for plain
tiff accordingly : — Held, that the price of 
wheat in Montreal, less the freight, on its ar
rival there, was the measure of damage in the 
action, but the difference of the freight being 
only a few dollars, defendants were left to 
bring a cross-action for the amount, rather 
than disturb a just verdict for such a small 
sum. Young v. La id! air, 12 C. P. (112.

See. Friendly v. Canada Transit Co., 10 O. 
R. 750: Lord v. Davidson, 13 S. C. R. 100; 
Canadian Locomotive Co. v. Copeland. 10 A. 
R. 322 ; Langdon v. Robertson, 13 O. R. 407, 
post 8.

(d) Evidence.
Proof of Negligence N/orm—Onus.!— 

Where exception against loss by dangers of 
navigation is in a bill of lading, and the vessel 
is in fact lost in a storm, the evidence of negli
gence or improjier conduct must be very clear 
in order to make the ship owner liable : and. 
although it lies upon the defendant in the first 
place to bring himself within the exception, 
yet this is sufficiently done by shewing a ship
wreck from stress of weather : and the plain
tiff is then called upon to establish that the 
loss would not have happened hut from negli
gence or want of skill. Ilarndcn v. Proctor, 
it U. C. It. 592.

See^ McKenzie v. Dancey, 12 A. R. 317,

6. Freight.

Action for — Defence—Failure to Com
plete Carriage—Delay — Acceptance.] — De
fendants shipped about 5,000 bushels of grain 
on the 4th December, on the plaintiff's vessel 
at Port Hope, to be carried to Oswego, at 
eight cents per bushel freight. She was 
driven by stress of weather into Presque Isle, 
where she was frozen in. and the plaintiff had 
to procure a tug to break the ice and tow her 
out. When on her way to Oswego a leak was 
discovered, in consequence of which they 
changed their course and went to Charlotte, at 
the month of the Genesee river. The captain 
then telegraphed to V.. who had shipped the 
grain for defendants, and who, after communi-
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eating with defendants, instructed him to dis
charge the cargo, which was done. About the 
1st April the plaintiff had the vessel ready to 
take the wheat on. but being a Canadian vessel 
the American government refused to let him 
carry it, after it had been unloaded, from one 
American port to the other. Defendants did 
not again ask him to take it on. but sold it at 
Charlotte in April, the price being less than 
they would have got for it in December, at 
Oswego, and considerable expense having been 
incurred by the delay. It was said that, after 
discharging about 1.1100 bushels, the vessel was 
so lightened that the leak could have been re
paired, and she might have gone on : but the 
jury found that the captain's conduct was 
justifiable under the circumstances : ■— Held, 
that there was evidence to shew an acceptance 
by defendants of the grain at Charlotte, and 
that they dispensed with the further carriage 
of it: and that the plaintiff was entitled there
fore to recover freight pro ratft itineris. Held, 
also, that the loss caused by the delay, could 
form no defence to such claim, though it 
might lie the subject of a cross-action. Wright 
v. cluxton. 31 IJ. C. It. 246.

—^— Defence — Negligence — llcnefit— 
Division Courts.]—It is an established rule 
of English law that negligence or breach of 
duty cannot be set up as a defence in an ac
tion for the recovery of freight, where the de
fendant has derived a part benefit under the 
contract ; but defendant must bring a cross- 
action for damages. Such rule must be taken 
to prevail in division courts, notwithstanding 
the provisions of the Division Courts Act en
abling the Judge to decide according to equity 
and good conscience. A different rule prevails 
in several States of the neighbouring r« public, 
and is highly convenient as calculated to pre
vent multiplicity of suits. Broun v. Muckle, 
7 L. J. 298.

Deduction from, for Shortage — Re-
con rg—Request.]—The master of the defen
dant's vessel, on the transhipment, at Kings
ton, of a cargo of wheat, on its way from 
Owen Sound to Quebec, into the plaintiff’s 
vessel, gave a receipt to the plaintiff for the 
lake freight, stating that the defendant’s vessel 
and her owner were thereby held responsible 
for the wheat, weighing 5.934 bushels, at Que- 
hee. On arrival at Quebec, the cargo was 
found sixty-eight bushels short. The plaintiff 
allowed the value of that quantity to the con
signee out of the river freight :—Held, that 
the plaintiff was not entitled to recover the 
amount deducted as money paid for the de
fendant. there being no request on the defen
dant's part express or implied. Waddle v. Mc
Intosh, 7 C. P. 49.

---------Set-off.]—The plaintiffs agreed with
defendant to carry ll.G22% bushels of wheat 
from Toronto to Kingston, at 3% cents per 
bushel, the bill of lading being signed for the 
whole amount, and stipulating that the vessel 
was to deliver the quantity expressed or pay 
-bortage. On the delivery to the consignees 
M bushels short, they, representing defen
dant. whose interest in the wheat continued, 
refused to pay freight :—Held, that defendant 
was liable for the freight, and hail no right 

deduct his claim for shortage, such claim 
not being a liquidated demand so as to form 
the subject of set-off against the freight. 
Ulcn v. Chisholm, 33 U. C. It. 237.

Delay in Transport - Reduced Rate — 
' vtder—Sale— Demurrage.] — A schooner,

carrying coal late in the autumn of 1883, from 
S. to Iv, was damaged by stress of weather. 
The cargo was unloaded to repair the vessel, 
and the coal could not be delivered before the 
spring id' 1NK4. The bill of lading stated the
rate of freight to be $1.50 per ton, but, if the 
coal were not delivered in the season of 1883. 
ihe freight was to be at the going rates when 
the coal was delivered, “ the dangers of navi
gation, lire, and collision excepted.” On the 
arrival of the schooner at K., the master ten
dered the coal to the consignees, who refused 
to accept it. disclaiming all title thereto, and 
contending that the consignor or insurers must 
take it. The master, too. refused to deliver 
unless upon payment of a larger rate of 
freight than that then prevailing. After ten 
days’ delay the coal was. by consent of 
parties, unloaded on the consignees' wharf, 
they receiving it as wharfingers. It was 
afterwards sold by consent of parties, 
and was purchased on behalf of the 
consignees:—Held, reversing the decision in 14 
O. It. 170. that freight was payable only at 
the reduced rate, but holding that it was the 
duty of the defendants to tender the coal to 
the plaintiffs with a demand for payment of 
freight at the reduced rate, and that, not 
having done so, the sale was unauthorized, and 
the expenses in connection therewith could not 
be charged against the plaintiffs. The court 
also held that, for the same reason, the allow
ance of damages in the nature of demurrage 
could not be sustained, but that the defendants 
were entitled to some compensation (fixed at 
$100i for the delay of the plaintiffs in unload
ing the vessel, after the duty of unloading was 
actually undertaken by them. Canadian Loco 
motive Co. v. t optland, 10 A. It. 322.

Lien for — Detention — Execution.]—Re
plevin for railway iron. It appeared that the 
iron had been imported from England by the 
Buffalo, Brantford, and (ïoderich Railway 
Company, and was shipped from Kingston to 
Port Colborne, subject to ocean freight and 
the freight by schooner from Kingston. On 
arriving at Port Colborne. no one being ready 
to pay, the Iron was left by the master in 
defendant’s charge, to hold subject to the 
freight, and was piled on a piece of ground 
belonging to government, where other iron 
owned by the company was also lying, hut 
separate from this. Afterwards the Buffalo 
and Lake Huron Railway Company, the 
plaintiffs, bought out the old company un
der 19 Viet. c. 21. and arranged certain 
writs of fi. fa. under which the sheriff seized 
this and the other iron ; and they thereupon 
demanded the iron in question from defendant,
who refused to give it up. claiming th.......can
freight, which had in fact been paid, and the 
freight from Kingston, as well as demurrage, 
and some other charges not recoverable. The 
plaintiffs, however, refused to pay anything, 
and replevied :—Held, that the iron could 
not be considered as having been delivered to 
the old railway company, when landed as it 
was at Port Colborne. (2) That 19 Viet. 
r. 21 did not take away the right of lien ; nor 
could anything done by the sheriff have that 
effect. (31 That defendant having a clear 
right to detain for the freight from Kingston, 
of which no tender had been made, his right 
was not prejudiced by having demanded more 
than WM due. Buffalo and I.al.e Huron R. 
IV. Co. v. Cordon. 10 U. C. It. 283.

--------- Execution — Time for Rag ment.]—
A carrier is entitled to a lien on the lumber
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carried l»y him for his freight and charges, 
which will he defeated, however, by procuring 
it to he taken in execution at his own suit. 
A lumberman had a lien on lumber for freight, 
and ('. wrote saying. “ I wish you would ad
vise your agents in Quebec to deliver to J, 
A. Couiube the sawn stuff on your rafts. I 
am to pay the river freight, and* will thank 
you to take Con mho's draft on me at thirty 
days for river freight, which I "will pay 
Held, that the effect of this letter was not 
such as to render C. liable to pay the freight 
until the lumberman had obtained Coumbe’s 
draft for the amount thereof, Re Coumbc, 
Coekburn, and Campbell, 114 (ir. 019.

Sec The Cargo ex Drake, 0 C. L. T. 471.
Payment to Wharfinger - Custom — 

Notice—Agency.]—Assumpsit on the common 
counts for work and labour, &c., by plaintiffs, 
who were common carriers by water. I’lea, 
setting forth n delivery of the goods carried 
by plaintiff to a wharfinger at T.. to whom 
defendants, according to the custom and usage 
of forwarders and carriers at T„ paid the 
plaintiffs' claim :—Held, plea bad, for not 
averring notice of the custom to the plaintiffs. 
Torrance v. Hoiks, 3 C. I’. 1274, 12 C. P. 338.

Declaration for work and labour by carriers 
by water. Plea, that a wharfinger, to whom 
the goods were delivered by plaintiffs for de
fendants, was agent of plaintiffs to receive 
payment, and that they paid him accordingly : 
—Held, that from the course of dealing be
tween the parties, as set out in the evidence, 
the wharfinger was such an agent. Held, also, 
that after delivery of the goods without ex
acting freight, the wharfinger still continued 
plaintiffs’ agent to demand an$ receive the 
freight, till his authority was revoked. S. ('., 
3 ('. P. 278.

Right to Recover Négligence—Dam 
ages. |—The plaintiffs had undertaken to carry 
a cargo of stone in their schooner from 0. 
to IV, and had got as far ns Iv. where she 
was injured by the negligence of defendants'
servants in towing her. The stone was for
warded by defendants to P. In an action 
brought by the plaintiffs for the injury :— 
Held, that they could not recover as (lamages 
any part of the freight, for they might adopt 
defendants’ act, and recover the whole from 
the consignees. Stevmson v. Calvin. 25 I’. (’. 
It. 102.

Special Rates - - Agent—Payment.]—One 
entered into agreements with several per

sons to carry freights for them at certain 
named prices to bo paid to the defendant—not 
mentioning any particular vessels in which 
the same were to be carried—and then agreed 
with the defendant, ns part owner and master 
of vessels in which the plaintiffs had an in
terest. at rates considerably below the sums 
agreed upon. The defendant and C. both 
swore that the arrangement had not been 
made by ns agent of the defendant, but for 
his own benefit :—Held, that the fact of the 
defendant having rendered an account in his 
own name and also sued for a portion of the 
freight, though aided by the other circum
stances mentioned in the judgment, was not 
sufficient to countervail the positive denials 
of the defendant and <that the contracts 
had not been made in behalf of and ns agent 
for the defendant, freight being primfl facie 
payable to the master of a vessel, and the 
cargo need not be delivered by him until the

freight thereof is paid: although in any other 
transaction such conduct would have been 
strong evidence that the defendant was the 
principal contractor. Merchant* Hank v. 
(iraham, 27 CJr. 524.

See Langdon v. Robertson. 13 O. It. 497, 
post S; Land v. Woodward, 5 I". ('. It. 190; 
Lord v. Davidson. 13 S. C. It. IffO.

7. Shipment.

Contract -Discrétion.]—Construction of a 
contract entered into between the consignor 
and forwarder of goods, ms to the discretion 
the forwarder may use in the time, mode, and 
place of shipping the goods. Fowler v. Hooker. 
4 U. C. It. 18.

Failnre to Receive—Readiness to Ship 
—Evidence—Finding.]—The plaintiffs alleged 
and proved an agreement with the defendants 
that the defendants’ vessel should proceed to 
R and carry thence to C. a cargo of lumber : 
that the vessel did not go to It. as agreed : 
and that in consequence the plaintiffs had 
to procure another vessel and pay a larger 
price than that agreed upon by the defendants. 
The defendants alleged that the reason they 
did not go for the lumber was, because the 
plaintiffs did not give them or send to the 
master of the vessel the necessary orders. The 
trial Judge found this allegation untrue, and 
gave judgment for the plaintiffs:—Held, that 
this court could not reverse the finding upon 
this question, as the view of the facts pre
sented by the appellants derived no support 
from the documents in evidence, and the court 
did not see its way to taking a different view 
of the evidence from that taken bv the Judge 
at the trial. Held. also, that it was suffi
ciently proved that the plaintiffs were ready 
and willing to ship the lumber. McKenzie v. 
Danccy, 12 A. R. 317.

False Representations — Pleading — 
Knowledge.]- The plaintiff declared that de
fendant—by falsely pretending and represent
ing to the plaintiff, that if the plaintiff would 
go with his vessel to Willie's liny, for the 
purpose of carrying a load of defendant’s 
wood thence to Oobourg. he would lie able, 
by reason of the depth of water in said hay, 
to apnroach within a convenient distance from 
the shore, and load the wood on his vessel 
with scows—induced the plaintiff to go with 
his vessel to the said bay for that purpose, 
and to incur great expense. &c„ whereas the 
depth of water was not sufficient. Ac. :—Held, 
on motion in arrest of judgment. ( 11 that 
the declaration was sufficient, without aver
ring that defendant knew of the want of 
water. (2t That it sufficiently appeared that 
defendant induced the plaintiff to go for the 
wood by his false representation, though no 
contract to carry was stated. Harvey v. Wal
lace, 1(1 V. C. It. 508.

Mixing Goods —Recovery for Shortagi 
Owner.] — The plaintiff employed S. & II.. 
who owned a warehouse, to purchase and store 
wheat for him. One G. stored wheat in the 
same warehouse, and, having a quantity to 
ship, wrote to defendants offering to load their 
vessel at certain rates, which offer was ac
cepted. and in the meantime he saw the plain
tiff, who agreed to ship 2,000 bushels of his 
wheat in the same vessel, and gave directions
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tu S. & II. accordingly. 5,(153 bushels of 
wheat in all were shipped en niasse, as it 
had been stored. II.. one of the firm of S. & 
II. superintending the shipping, and stating 
to the captain at the time (according to bis 
own evidence i that he was shipping plaintiff’s 
wheat first. The plaintiff's wheat turned out 
short some 400 bushels :—Held, first, that the 
plaintiff was entitled to recover, and secondly, 
that the owners of the vessel were liable. 
It uddcll v. M(ubriiit, 7 C. I*. 383.

Sr^Carvill v. SchvfUld, 9 8. C. R. 370,

8. Special Contract».
Particular Route—Condition—Breach— 

Homages—Special If ate».]—The plaintiffs or
dered goods from K. L. & Co., to be shipped 
to plaintiffs at Flat Creek. Manitoba, vifl the 
C. M.. &c„ Railway, by which line plain
tiffs had an arrangement for a special rate of 
freight, of which they informed K. L. <fc Co., 
but did not notify them of the terms thereof. 
K. L. & Co. delivered the goods to C. & M. at 
Montreal, as agents of the defendants’ line of 
boats, consigned to the plaintiffs, to be sent 
by the said line of boats to M., and thence 
by the C. M. &<\. Railway, and informed 
C. <k M. of the fact of plaintiffs having a 
special rate. The bill of lading which C. & 
M. gave for the goods was prepared by a clerk J 
of K. L. & Co., who stated that he attached 
thereto a ticket marked “ ship our freight by ! 
C. M., &<•.. Railway : great bonded fast | 
line ; low rates.” The goods were carried by 
defendants’ vessel, not to M.. but to lb. and 
thence by railway to their destination, and 
were accepted by plaintiffs, hut plaintiffs had 
to pay higher freight than if carried as dir
ected. The goods were carried from 1>. ns 
quickly, or more quickly, than they would 
have been from M„ and the freight would have 
been loss had it not been for plaintiffs’ special 
agreement with the C. M.. &c.. R. W. Oo. 
The defendants’ conduct in sending the goods 
bv r>. was proved to haw been wilful - Held, 
flint there was a valid contract to carry vifl 
M.. and that plaintiffs were entitled to recover 
for the breach thereof in not carrying there
from : but held, that the plaintiffs could only 
recover nominal damages. Held. also, follow
ing Friendly v. Canada Transit Co.. 10 O. It. 
750, that the plaintiffs were the owners of 
the goods, and entitled to maintain the action. 
Held, also, that the contract for the low rate 
could not he assumed to he illegal, ns being 
contrary to public policy, because lower than 
the ordinary local rates ; for. even if it could 
not be enforced by plaintiffs against the com- 
pany this would be no defence to the defend
ant. Held, that the fact of the bill of lad
ing having been made in the Province of Que- 
l»*c. did not depriw plaintiffs of the benefit 
of It S. O. 1877 c. 116, for not only was 
inis not set up by the pleadings, but also it 
did not appear that the Quebec law was dif
ferent from that of Ontario : and in the ab
sence of proof it would be assumed to be 
the same. Langdon v. Robertson, 13 O. R. 
497.

Place of Performance—exemption from 
Liability Beyond the Line.]—The bill of lad-
' g containing the contract in question pro-
'led inter alia. “ that the machinery in ques- 

• on is to be delivered at the port of Montreal 
unto the G. T. R. Co., by them to be for

warded upon the conditions above and here-’ 
inafter expressed, thence per railway to the 
station nearest to Ottawa, and at the afore
said station delivered to order . freight
. . to be paid by the consignees.......... l'lmt
the goods aw to be delivered from the ship's 
deck, when the ship owner's responsibility 
shall cease. Through goods sent forward by 
rail are deliverable at the railway station 
nearest to the place named hereafter.” “ That 
any loss, damage, or detention of goods on this 
through bill of lading for which the carrier is 
liable must be claimed against the party 
only in whose possession the goods were when 
the loss, damage, or detention occurred :’’— 
Held, that the bill of lading shewed no con
tract ou I lie part of the defendants to deliver 
at Ottawa, or the nearest station to Ottawa: 
nor any contract, the breach of which was 
made in Ontario, because, if there was such 
a contract in the bill, force and effect could 
not be given to the stipulation in it that the 
ship owner’s responsibility should cease when 
the goods were delivered from the ship’s deck. 
And. again, if" there was a contract, and its 
terms expressly exempted the defendants from 
any and all liability for damage for any loss, 
&<•., arising beyond their line, no damage for a 
breach in this Province would result to the 
plaintiff. Perkin» v. .1 fi»»i»»ippi and Domin 
ion Steam»hip Co., 1ft P. R. 108.

Risk — L'xetnption from L lability.]—As
sumpsit upon nn alleged special contract to 
carry safely for hire certain goods of the 
plaintiffs, dangers of the navigation excepted. 
Preach, damage to the goods, through the 
negligence of defendants and his servants, and 
not by reason of such dangers. Plea, non 
assumpsit. Defendant proved that, although he 
undertook to carry for hire, he so undertook 
at the plaintiff’s risk : and the jury so found : 
—Held, that the qualification ns proved ex
empted defendant from any damage or lia
bility in respect of the contract. Stevenson 
v. OUdersleeve, 2 C. P. 405.

Case for negligence in conveying the t»lain- 
tiff’s goods. Pleas. ( 2 > goods not delivered modo 
et formA : (31 that the defendants receiv
ed the goods on an express agreement that they 
were not to be in any wise answerable for 
any loss or damage in the course of the car
riage or delivery: and that the damages hap
pened without any negligence or want of care 
on the part of defendants or their servants. 
It was proved that the loss was occasioned by 
collision on the lake, and that the plaintiff 
by his agreement was subject to the risks of 
navigation :—Held, that the second plea de
nied only the delivery; but that on the third 
plea defendants were entitled to a verdict. 
Crafford v. Browne, 11 U. C. R. 0(1.

See ante 1.

9. Stowage.
Excepted Peril—Conttruction of Bill of 

Lading—Exemption from Liability.]—A bill 
of lading acknowledged the receipt on hoard a 
steamer of the defendants, in good order and 
condition, of goods shipped by T. ( fresh meat I 
and contracted to deliver the same in like 
good order and condition loss or dam
age resulting from sweating . . decay,
stowage, . . or from any of the follow
ing perils, whether arising from the negligence, 
default, or error in judgment of the pilot, mas
ter, mariners, or other persons in the service
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of the ship, or for whose acts the ship 
owner is liable (or otherwise howsoeveri al
ways excepted, namely (setting them out) : 
—Held, that the clause “whether arising 
from the negligence, default, or error in judg
ment of the master," Ac., covered as well the 
preceding exceptions as those which followed, 
ami was not limited in its application by the 
words " from any of the following perils," and 
the defendants were, therefore, not liable for 
damage to the goods shipped resulting from 
improper stowage, which was one of the ex
cepted perils. Truinor v. Ulaek Diamond 
ÜI cum ship Co. of Montreal, 111 S. C. It. 150.

Knowledge of Shipper.] The shipper's 
knowledge of the manner in which his goods 
are being stowed under a contract of affreight
ment does not alone excuse ship owners from 
liability for damages caused through impro
per or insufficient stowage. (ilengoil S. S. Co. 
v. /'ilkington, (ilengoil X. X. Co. v. Ferguson,
28 S. « R 146

111. Transhipment.
Effect of Liability. )- Fifty barrels of 

oysters having been shipped at Oswego for 
Toronto per defendant's vessel the “.Junius," 
and the vessel having lieeii obliged by stress 
of weather to go to Kingston, whence the 
goods were transhipped for Toronto by the 
stvam-r Oshawa. where they arrived in a 
damaged condition: — Held, that defendant 
was the carrier throughout, that is, from Os
wego to Toronto viA Kingston. McUonkcy v. 
Hoirie, 1\ 430.

Expenses of llow Horne.]—A. having 
agreed with It. to carry goods front Liverpool 
to Hamilton for a certain sum per ton of 
4H cubic feet las per agreement set out in 
the statement of easel transhipped them at 
M.. n port on the line of route where harbour 
dues were ( barged, and sent them by rail from 
there, I'pon an action brought for the har
bour dues thus charged and puid by A.:— 
Held, that the contract being to deliver the 
goods at so much per ton. It. was entitled to 
have them delivered at that price free of all 
expenses, Edmonstone v. Young, 12 C. V. 437.

Option Obligation Perishable (loads.\- 
If a chartered ship lie disabled by excepted 
perils from completing the voyage, the owner 
does not necessarily lose the benefit of his con
tract. hut may forward the goods by other 
means to the place of destination and earn 
the freight. Tin* option to tranship must be 
exercised within a reasonable time, and if 
repairs are decided upon, they must be effected 
with reasonable despatch, or otherwise the 
owner of the cargo becomes entitled to his 
goods. Qufere, is the ship owner obliged to 
tranship? If the goods are such as would 
perish before repairs could In- made the ship 
owner should either tranship, deliver them 
up. or sell, if tin* cargo owner does not object, 
and his duty is the same if a portion of the 
cargo, severable from the rest, is perishable. 
And if, in such a case, the goods are sold 
without the consent of the owner, the latter 
is entitled to recover from the ship owner 
the amount they would have been worth to 
him if he had received them at the port of 
shipment or at their destination at the time 
of the breach of dutv. Owen v. Outerbridgc, 
26 S. C. It. 272.

11. Warehousing.

See Cluxton v. Uiekson, 27 C. P. 17U, uate 5. 
See, also, CARRIERS.

111. Carriage of Passengers.

Assault and Imprisonment of Pas
senger by Purser ]—See Emerton v. Nia
gara A a l igation Co., 2 O. It. 528.

Breach of Contract Action in Item.]—
The plaintiff, for an anegcd breach of a con 
tract to carry him from Liverpool to St. 
Michaels and thence to the Yukon gold Melds, 
look proceedings against the ship and obtained 
a warrant for her arrest: Held, that, if tin- 
breach alleged were established, the plaintiff 
was not entitled to a lien on the ship. Cook 
v. I hr IfeasiM not. 6 Ex. <!, It. 186.

Conveying Travellers on Sunday.] —
Sc«- Keying x. Daggitt, Keying v. Fortier, 1 
U. It. 537.

Liability for Luggage.]—See Dixon v.
Richelieu Navigation Co., 15 A. It. 647.

Negligence in Landing — Death of
Party—Survival of Action.]— Plaintiff was a 
passenger by defendant's steamboat from T. 
to N. Persons in charge of the boat refused to 
stop at the wharf at X. in the ordinary man 
ner to land passengers, but ran the boat along 
close to the wharf, when plaintiff jumped 
ashore while the boat was in motion, and re
ceived serious injury by falling. The Judge 
charged that the defendant was responsible 
if he did not land the passengers in the ordin
ary and careful manner, but that the plaintiff 
could not recover if the injury to him aros» 
from his own want of care in jumping or hurry 
in landing. The jury having found for de
fendant, a new trial was ordered, as the ver
dict was against the weight of evidence; and 
held, that a steamboat owner who departs 
from the ordinary and proper method of land
ing passengers is responsible for the increased 
danger of the method he adopts. Cameron v. 
Uilloy, 14 C. P. 340.

After the commencement of the action de
fendant died, and plaintiff entered a sugges
tion on the record: — Held, that the action 
died with defendant, and could not be re
vived against the executor. S. C., 22 C. P. 
331.

See Georgian Hay Transportation Co. v. 
Fisher, 5 A. 11. 383.

IV. ClIARTEBPABTT.
Delay in Taking Cargo—Time -Comli 

lion—Repairs.]- -lly a eharterparty of llili 
December. 1878. it was agreed that plaintiff's 
1 nml than en hep way te Shelburne, N. s . 
should proceed with all possible despatch after 
her arrival at Shelburne, to St. John, and 
here load from the charterers a cargo of denis 

for Liverpool; and if the vessel did not arrive 
at Shelburne on or before 1st January, 187'.'. 
i he charterers were to be at liberty to can-r 
the clmrterparty. The vessel arrived at Shel
burne in December, and sailed at once for Sc. 
John. At the entrance of the harbour of St.
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John slip got upon the rocks and was so badly 
damngi-il that it became necessary to put her 
on the blocks for repairs. Although she was 
repaired with all possible despatch, she was 
not ready to receive her cargo until 21st April 
following, prior to which time, on 26th .March, 
the charterers gave the owners notice that 
they would not furnish a cargo for her. The 
owners -tied for breach of the charterparty, 
and on the trial defendants gave evidence, sub- 
jeet to objection, that freights between 8t. 
John and Liverpool were usually much higher 
in winter than in summer ; that lumber would 
depreciate in value by being wintered over at 
St. John, and also as to the relative value of 
lumber during the winter and in the spring 
in the Liverpool market: and it was contended 
that the time occupied in repairing the dam- 
u-o was unreasonable and bad entirely frus
trated the object of the voyage. The Judge 
directed the jury that if the time occupied 
in getting the vessel off the rocks and repair
ing her was so long as to put an end. in a 
commercial sense, to the commercial specula
tion entered into by the ship owners and char
terers, they should find for the defendants. 
The verdict being for the defendants, the court 
below made absolute a rule for n new trial :

Held, affirming the judgment, that, ns there 
«as no condition precedent in the charter 
that the ship should be at St. John at any 
fixed date, and ns the time taken in repair
ing the damage was not unreasonable, and the 
delay did not entirely frustrate the object of 
the voyage, the charterers were not justified in 
refusing to carry out the contract. Carvill 
v. FchofMi, 9 8. C. It. 370.

Employment of Vessel -Variance—Lons 
in Freight.] - Defendant, in June. 1855, 
agreed to employ plaintiffs' vessel in carrying 
lumber from Hear (.'reek to Montreal, until 
• he ' lose of navigation. After some corres
pondence betweeen plaintiffs and defendant's 
tout, she was sent for the last trip to Cleve

land. and there took in a load of corn for 
Montreal, which brought £170 less freight 
than a cargo of timber from Hear Creek 
would have done:—Held, that the letters, 
s-1 out in the caw, contained no agreement 
on defendant's part to pay such difference ; 
hut that the plaintiffs’ remedy was on the 
original contract. McPherson v. Cameron, 
1 5 U. C. R. 48.

Failure to Take Cargo—Conditions Pre
cedent.']—Where it was agreed that defendant 
was to send his vessel to Kincardine to load 
a 1 ergo of salt for the plaintiffs, provided they 
would furnish a full cargo, at a stated price, 
or would guarantee 11% feet of water in the 
harbour:—Held, that the stipulations as to 
a full cargo, and as to the depth of water, 
were conditions precedent to the performance 
of the contract, and not merely collateral
■ r independent stipulations : and that, as

' iv was not the depth of water guaranteed, 
' >r such depth of water ns would permit the

■ "fendant to load a full cargo, the defendant 
as not liable for not taking the plaintiffs'

salt, dray v. Schoolcy, 43 U. C. It. 209.

-------Delay—Deviation for Repairs.]—In
•ptember, 1882, a vessel sailed from Liver- 
""!• H. H.. for Hat hurst. X. It., to load lum- 
r under charter. Having sustained damages 

i the voyage, she was taken to St. John. X. 
,s- repairs, and when such repairs were 

mpleted it was too late in the season to pro- 
■ d to Bathurst. In an action against the

owner for breach of charterparty the jury 
found that the repairs could have been made 
at Sidney, C.H., in time to enable the ship 
to go to Bathurst : -Held, that the jury hav
ing pronounced on the questions of fact, and 
their verdict having been affirmed by the court 
below, the supreme court could not interfere 
with the finding. Held. also, that, under such 
finding, taking the vessel to 8t. John was such 
au unnecessary deviation from the voyage as 
to entitle the charterer to recover. Cassels v. 
Hums, 14 8. C. It. 256.

Indemnity Exception — Time. | —Coven
ant to indemnify “ generally and without ex
ception " against a charterparty, which de
fendants had assumed:—Held, under the cir
cumstances, to mean rather without exception 
as to the description of claim, than as to 
time; and that the defendants would be liab'e 
only for moneys accruing due under it during 
their co-partnership, ami thence to the ex
piration of their charter by defendants. Jones 
v. Walker. If U. C. It. 136.

Liability for Lose of Anchor- Re
pair,\—Plaintiff declared on a charterparty of 
a vessel, for nonpayment of the sum agreed 
to lie paid, and because defendants did not de
liver her up in ns good order ns when delivered 
to them, reasonable wear and tear excepted, 
in this, that an anchor and chain belonging 
to her had been lost by them and not re
placed. Defendants pleaded that the inden
ture contained a covenant (setting it out l by 
which it was agreed that all repairs under 
#20 should be paid by them and deducted 
from the price of the charterparty, and all 
over $20 by plaintiff: and they alleged that 
the costs of said anchor and chain amounted 
to more than $20. and that they were lost in 
the lake by tempest, and without any fault 
of defendants :—Held, on demurrer, no de
fence. for the loss of the anchor and chain was 
not within the exception of reasonable wear 
and tear, nor was the plaintiff bound to re
place it as a repair, under the covenant 
pleaded. Anglin v. Henderson, 21 U. C. R.

Liability on Contracts of Affreight 
ment Owner—Charterer.]—The chartering 
of a ship with its company for a particular 
voyage by a transportation company does not 
relieve the owners and master from liability 
upon contracts of affreightment during such 
voyage, where the exclusive control and navi
gation of the ship are left with the master, 
mariners, and other servants of the owners, 
and the contract has been made with them 
only. (llengoil «S'. «S'. Co. v. Pttkington, (ilen- 
ffioti 8. «S'. Co. v. Ferguson, 28 8. C. R. 146.

Liability for Negligence Demise or 
Hiring.]—The defendant hired a tug from the 
plaintiff by a contract signed by both parties 
in these words, “ I agree to charter tug . . 
to tow two barges from . . for which I 
agree to pay . . owner to supply engineer 
and captain . . " The tug on the voyage 
was run on a rock through the negligence of 
the captain:—Held, not a demise of the tug, 
but a contract of hiring, and that the defend
ant was not liable for tbe damage. Thompson 
V. poo l> 1, 28 < I. H. Ü44.

--------  Ih mise or Hiring—Conditions—Re
pairs— Presumption of Fault — Evislence — 
Damages.]—The company chartered the tug 
Beaver from K., by written contract dated
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Ht Quebec, 22nd May, 1895. by which it was 
agreed that K. should charter the tug Hea
ver for not less than one month from «late, 
at .$40 per day of twenty-four hours. If kept 
longer than one month the rate to be .$40 per 
day: K. to furnish lug. crew, provisions, oil. 
&r.. and everything necessary except coal and 
pilots above Montreal: the tug to leave next 
morning's tiile, and to be discharged in Que- 
bec. The company took possession of the tug. 
put her in charge of their pilot (who assumed 
the control, employment, ami navigation of the 
vessell. and used the tug for their purposes 
until Nth July. 1895, when, while still in their 
possession, the pilot took her, in the daytime, 
into waters at the foot of the Cornwall rapids, 
in the river St. Lawrence, where she struck 
against some submerged hard substance and 
sank. Site was raised a few days afterwards, 
towed to port, and placed in dock for repairs 
at Montreal. The orders were to make the 
necessary repairs, to put the vessel in the 
same condition as site was immediately liefore 
the accident, and on the .'10th July K. was 
notified that the repairs were completed, that 
the tug would be put out of dock the follow
ing day. and lie was requested to receive the 
tug at Montreul. K. answered that the dis
charge was to be made at Quebec, that she 
was not in as good condition as when leased, 
and requested the company to join in a sur
vey. which, however, they declined to do. 
The survey was made by a naval architect, 
who reported that, in addition to the repairs 
already made, it would cost $2,494.90 to re
store the vessel to the same conditions as when 
leased to the company. On the 1st August 
K. took possession of the tug under protest, 
and brought the action for the amount of this 
estimate in addition to the rent accrued, with 
fees for survey and protest. The company 
admitted the rent due. and tendered that por
tion of the claim into court. The superior 
court r«>ndered judgment for the amount of 
the tender, dismissing the action as to the re
mainder of the claim on the ground that K. 
hud been sufficiently compensated by the re
pairs which had l»een made by the charterers. 
The courts of review and Queen’s bench in
creased the verdict to the full sum claimed, 
$4,1MI9.90. by adding the amount of the sur
veyor's estimate and the fees:—Held, that the 
contract between the parties was a contract 
of lease; that the taking of the vessel, in the 
daytime, into the waters where she struck 
was primA facie evidence of negligence on the 
part of the company ; and that, as the eom- 
•any did not adduce evidence sufficient to r«>- 
»ut the presumption of fault existing against 
them, they were responsible under the Civil 
Code of Lower Canada for the damages 
caus«»«l to the vessel during the time she was 
controlled and used by them. Held, further, 
that the proper estimate of damages, umler the 
circumstances, was the cost of the repairs, 
which should 1m> assumed to be tin* measure of 
depreciation in value occasioned by the acci
dent, and that u«t substantial error arose from 
regarding the condition and value of the ves
sel at the commencement of the lease as that 
in which she ought to have been discharged. 
Collins Bay Rafting and Forwarding Co. v. 
Koine, 29 8. C. It. 247.

Loss of Vessel -Payment of Hire—Plead
ing.]—The plaintiff declared in covenant on 
defendant's agri'cment for the hire of a steam
boat. for which certain sums were to be paid 
by instalments, and it was provided that <!«•- 
fendant should employ an experienced and

competent captain, officers, and men. and that 
if. from any other cause than carelessness or 
bad management on the part of the master 
or hands on board, she should be lost during 
the term, then the instalments should 
not further lie paid: and the plaintiff 
assigned a breach in the non-payment of 
£1,250, the instalment due on 1st December. 
1N42. Defendant pleaded that before that 
sum became payable, the steamboat, from a 
certain cause other than such carelessness or 
bad management, to wit. because she was run 
into by a schooner, was sunk and wholly 
lost, of which the plaintiff had notice, and the 
defendant was thereby discharged: — Held, 
plea bad. because tin* accident was not so de
scribed as to except the master and hands on 
board from being the occasion of the loss. 
Counter v. Hamilton. 0 O. S. 012.

Refusal to Load--Delay.] — Where the 
plaintiff agreed that his vessel should with all 
convenient speed sail from Kingston to Dres
den or Chatham, to take in a cargo of wheat 
for Kingston, and sin* took twenty-seven days 
to reach Detroit, but the delay arose from no 
fault of the captain or crew:—Held, that he 
had fulfilled his contract, and that the defen- 
dant was not justified in refusing to load 
her. Brown v. Lumont, 30 U. C. R. 392.

The plaintiff's vessel, then at Kingston, was 
engaged by defendant about the 24th October, 
1809, to carry to Kingston a cargo of wheat, 
part «if which was to be shipped at Dresden 
or Chatham, and the rest at Detroit. She left 
Kingston about the 27th October, and. owing 
to stress of weather, but to no fault of the 
plaintiff, «lid not reach Detroit until the 15th 
November, when it seemed improbable that 
she wouhl have time to ship her cargo and get 
back to Kingston that season. The defendant 
on this ground refused to load her, for which 
the plaintiff sued:—Held, that he could not 
recover ; for defemlant was not bound to ship 
his wheat unless the vessel arrived within a 
reasonable time, and, under the evidence, he
was justified In his refusal. Brown v. /.« 
mont, 32 V. C. R. 197.

Return of Vessel — Injury by Fire — 
“ Dangers of Lake.”]—Where a defendant hail 
agreed to return a steamer chartered by him 
on a certain day in good repair “dangers of 
the lake excepted :"—Held, that damage by an 
accidental fire, not occasioned by lightning, 
did not come umler the exception. Qua*re. 
whether a fire occurring in a steamer from 
some cause clearly conn<*cted with the use of 
steam, would come within “ dangers of the 
lake.’’ Lamed v. McRae, 1 U. C. It. 99.

See Lord v. Davidson, 13 S. C. R. 105; 
MeFican v. McLeod. 9 A. It. 239.

V. Collision.
1. Costs.

See Hay v. Landry. 4 Ex. C. R. 94: Mo- 
Callum v. Odette, The M. C. Upper. 7 S. C. It.

2. Damages.
Cost of Repairs. ! — The plaintiffs were 

held entitled to recover for the cost of repairs 
done by the crew of their vessel. Sutherland 
v. Bethune, 10 V. C. It. 388.
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--------  Market Value — Apportionment of
I ■""<—Limit of Liability.]—The owner of a 
ship wrongfully injured in n collision is en
titled to 1mxv her fully and completely repair
ed. and if a ship is totally lost, the owner is 
entitled to recover her market value at the 
time of the collision. When- both ships are at 
fault, the law apportions the loss by obliging 
each wrongdoer to pay one-half the loss of 
ihe other. The provisions of s. 12 of R. S. 
i\ c. 71». limiting the liability of the narty 
at fault in a collision to a sum of .*.18.92 for 
each ton of gross tonnage, xxvre applied to this 
case. The Heather Hell and The Faut net, 3 
Ex. C. R. 40.

-------- Totraqe— Surrey—.Votiee—Demur
rage.-]—The plaintiffs were held entitled to re- 
cover for the damage arising from the negli
gent navigation of a tug and her tow. to the 
amount of the actual cost of the repairs and 
also the cost of toxvage to the ship-yard. A 
survey of the damage done to their vessel was 
made at the plaintiffs’ instance. Notice of in
tention to have a survey made was only given 
to one of the defendants, and that bv mailing 
a letter to his address on the day before the 
survey was made. Notice of the result of the 
survey was given to the defendants :—Held, 
that the cost of the survey was not chargeable 
to the defendants, because reasonable notice 
was not given to enable them to he present 
or to he represented thereat. Held. also, that 
demurrage should not be allowed, inasmuch 
a- the vessel was lying idle at the time of the 
collision, and that as soon as the plaintiffs 
obtained a commission for her the vessel went 
to work, although repairs were not then com
pleted—no loss of earnings occurring by 
reason of the accident, t'harlton v. The 
Colorado and Hyron Trerice, 3 Ex. f\ R. 2<13.

-------- Wage»—Hire of Yennel—Profité.]—
In an action for injury to plaintiff's vessel 
caused by collision with defendants’ steam
boat Held, that the plaintiff was entitled 
to recover the cost of repairing his vessel, and 
for the tiermanent injury done to her. and the 
"ages of his crew necessarily kept over during 
the repairs; but not for the sum expended in 
the hire of another vessel to take her place, 
nor for the profits which he would have earn
ed by her employment. Semble, that in an 
a tion of trover for a vessel, thé hiss of profits 
may be recovered. Hrown v. Hen tty. 3Ô V. C. 
II. 328.

Lomu—Apportionment of.] — Where both 
ships were at fault, the damages were order
ed to be assessed and divided, each party pay
ing his own costs. Hay v. Landry. 4 Ex. 0.
II 94: Landry v. Hay. tb. 280.

s>e McCollum v. Odette. The M. C. Tpjter, 
7 S C. R. 30: The Heather Hell and the 
PoHtnet. 3 Ex. C. R. 4ft; Ward v. The Vote- 
"life, 4 Ex. C. R. 241.

Value of Cargo farrier.]—In a case of 
collision, the owner of the vessel not in fault 
may recox-er from the owner of the other 
'the value of goods on hoard not owned 
I;.' him. but in his custody as a carrier, 
firing y. Hagerman, 22 V. C. R. MB.

Value of Vessel—Mortgage.]—The mort- 
- -or of a boat destroyed by collision may 
r over the full value against the oxvners of 

other vessel, without abatement for the
mi gage. Shaw v. DeSataberry Xarigation 

' . of Montreal. 18 ü. C. It. 541.

3. Proof of Xegligence.

(a I Admissibility of Evidence.

Declarations as to Cause of Colli
sion.]—Held, in an action for collision, that 
evidence of di-clnrntions made by the captain 
of defendants' vessel, as to the cause of the ac
cident. on the day after it had happened, were 
inadmissible; but that the verdict should not 
lie interfered xvith for their reception, as they 
appeared to have been only repetitions of what 
was said by him at the time of the accident. 
Shaw v. HeSaluberry Xarigation Co., 18 V. 
C. R. 541.

( b> Hath Venseln at Fault.

General Rule. | —A defendant is not liable 
unless the whole fault can be attributed to his 
vessel. In this case it did not satisfactorily 
appear that all or any of the blame could be 
justly so attributed, and a verdict for the plain
tiffs xvas therefore set aside. Itowen v. Ewart,
2 0. 1‘. 548.

Particular Circumstances. | — On the
27th April. 1880, at Port K.. on lake Erie, 
where vessels go to load timlier. staves. &e., 
and xvhere the Erie Belle, the respondent's ves
sel, was in the habit of landing and taking 
passengers, the M C. Vp|ier. the appellant's 
vessel, xvas moored at the west side of the 
dock, and had her anchor dropped some dis
tance out. in continuation of the direct line of 
the east end of the wharf, thus bringing her 
cable directly across the end of the wharf from 
east to west. and without buoying the same 
or taking some measure to inform in-coming 
vessels where it was. The Erie Belle came in 
to the wharf safely, and in backing out from 
the xvharf she came in contact with the 
anchor of the M. C. Upper, making a large 
hole in her bottom. On a petition filed by 
the owner of the Erie Belle, in the maritime 
court of Ontario, to recover damages done to 
his vessel by the schooner M. ('. Upper, the 
Judge found, on the evidence, that both ves
sels were to blame, and held that each should 
pay one-half of the damage sustained by the 
Erie Belle. An appeal by the owner of the 
M. C. Upper and a cross-appeal by the owner 
of the Erie Belle, the supreme court of < 'an- 
ada. being equally divided, xvere dismissed 
without costs. Met'allum v. Odette, The M. 
C. Fpper. 7 8. C. It. 30.

By one of the general rules of the Quebec 
Yacht Club it is provided that xvhile a race 
is in progress, boats, other than those in the 
race, shall keep clear of the competing yachts, 
and particularly that they shall not round any 
of the buoys that mark the course of the 
race. One of the conditions of the Rilchie- 
(iilmour cup race was. that “ the yachts are to 
lie manned entirely by members of the club, 
and sailed and steered by the owners or part- 
oxvners.” Two yachts, the B. and the M„ 
started upon a certain race for this cup. the 
former being in every way uualified to compete, 
the latter being disqualified from winning the 
cup by the fact that she xvas partly manned by 
a professional crew. It appeared from the evi
dence that the oxvner of the B. was under the 
impression that the M. was really not in the 
race ; but. on the other hand, the M. carried 
a flag indicating that she xvas in the race, 
and in every way acted as if she was a com
peting yacht. The two boats rounded the
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first buoy, tlio It. leaduig, and after one or two 
tn<ks lunl been made beating against the 
wind, they came toward# eaeh other close 
hauled, ilie M. mi the starboard and the It. 
on the port tack. Under the sailing regula
tions of llit- c lub it was the duty of the It. in 
such a ease to give way. and that of the M. 
to continue her course. Instead of this, they 
both continued their courses until the It!, 
when toc» late, attempted to give way. and then 
ran into the M„ doing her considerable dam
age. Those on board the It. asserted that they 
did not sec the M. until they were immediately 
upon her. and that when they did sc-e her they 
thought she- would keep out of their way:— 
Held, that those in charge of the It. had no 
light to suppose, under the circumstances pre
ceding the collision, that the M. would act 
in any other way than a competing yacht 
would do, and that they were at fault for not 
giving way to her. as the sailing rules re
quired, quite irrespective of any rights which 
the- M. might have with regard to the race. 
(2) That the M., not having complied with 
the condition# of the race with regard to the 
character of her crew, was wrong in sailing 
the course at all, and was. therefore, also at 
fault for the collision. The damages were order 
cel to be assessed and divided, each party pay
ing his own costs. Hay v. Landry, 4 Éx (' 
K. 04. 280.

See The Heather Hell and The Fast net. 3 
Ex. C. R. 40; The Porter v. Jleminger, (! Ex. 
C. R. 208.

(c) Burden of Proof.

Conflict of Evidence Finding* of Trial 
Judge—Appeal.]—In this case there was a | 
conflict of testimony on two questions of fact 1 
material to the decision of the case, both of | 
which were found by the local Judge in ad- j 
mirnlty in favour of the defendants. The ; 
burden of proof being in each case upon the 
plaintiff, and there being evidence to support I 
the findings, the court on appeal declined to j 
interfere with the same. Inchmaree S.S. Co. I 
v. The Astrid, ti Ex. C. R. 178. 218.

Defence of Inevitable Accident—Ves- 
8cl at Anchor.]—Where the defence is inevit- j 
able accident the plaintiff must begin. The i 
fact of a steamer in motion colliding with a ' 
stationary vessel is. itself. primA facie proof ! 
that tin* accident was caused by the steamer's 
fault. The John Otcen, 5 C. L. T. 605.

Drifting Vessel.]—In an action against | 
the owners of a steamboat for damage done , 
to the plaintiffs’ bridge, it appeared that the 
steamer was found drifting against the bridge ; 
one morning after a storm, and that the in- [ 
jury complained of was thus caused :—Held, | 
sufficient primA facie proof of negligence, and 
that it lay upon defendants to account for the | 
accident. Cattiragui Bridoc Co. v. Holcomb, 
21 V. C. R. 273.

Moving Vessel.]—During the early hours 
of the morning of 12th Au"u«t. 1801, a colli- 
sion occurred between the plaintiffs' vessel, ! 
lying moored to a dock ill Windsor, Ontario, j 
nnd a barge in tow of a tug. The defendants 
in their pleadings admitted the collision, hut j 
claimed that the plaintiffs’ vessel was in fault, j 
since there was no light on hoard ami no ! 
stern line out. in consequence of which latter | 
neglect she swung out into the stream ns the |

tug and its tow were passing at a reasonable 
distance away from her. and that the collision 
was occasioned thereby. Upon the question 
a# to who should begin :—Held, that the 
defendants, having admitted that their vessel 
was moving nnd the plaintiffs' vessel was at 
rest, and that a collision had occurred, must 
begin on the question of liability for the 
accident, with a right to reply on the question 
of the amount of damage, if it were neces
sary to go into that question. Charlton v. 
The Colorado and Byron Trcriee, 3 Ex. C. It 
2ti3.

Where a collision occurs between a moving 
vessel and one lying at anchor, the burden <>f 
proof is upon the moving vessel to shew that 
such collision was not attributed to her negli
gence. The Annot Lyle. 11 T. I). 114, refer 
red to. Where a collision is attributable to 
negligence on the part of both vessels. I la- 
loss must he equally apportioned betw»-«-ii 
them, notwithstanding the fact that the negli
gence of one contributed to the accident in a 
greater degree than that of the other. Ward 
v. The Yonemite, 4 Ex. ('. It. 241.

(d) Contributory Xegligrnee.

Fact# Shewing. | -A railway company 
had the control of a swing bridge over a 
canal. The plaintiff's ship was navigating 
the canal when trains were about passing and 
repassing the bridge. Notice was given of the 
plaintiff’# vessel being about to pass, by blow
ing a horn and hailing, and notice was given 
by the company’s servants by signal that the 
bridge could not then be swung, and the plain
tiff's vessel was injured by running against tie- 
bridge while it remained closed :—Held, that, 
as i Ik- requirements of the railway traffic com
pelled the bridge to lx- closed, the company 
were not then bound to open the bridge, ami 
were not liable for such injury, to which the 
plaintiff had contributed by his own negli
gence. Turner v. Great Western It. IF. Co., 
<i C. P. 536.

About one-third of a mile above Snow- 
Rapid on the Ottawa, there were two booms 
owned by the government, extending from tin- 
north and south side of and meeting at a 
capstan in the river, and another boom ex
tended from the capstan down the stream to 
an island at the head of the rapid, thus divid
ing ih- river into two channels, of which 
the northern one was used by boats, and 
the other for running logs. The plaintiff 
had a pocket boom on the south side, into 
Which lie was running his logs, and he had 
nearly closed the government boom above 
it for this purpose, thus wrongfully obstruct
ing navigation. When defendants’ steamer 
arrived at the south government boom on 
her way down, it was not sufficiently open, 
and she struck nnd broke it about forty 
feet from the end. by which a number of the 
plaintiff’s logs, gathered above it. escaped and 
were lost. The plaintiff charged as negli
gence that the steamer came to within 130 
yards of the boom before slackening speed, ami 
then did not reverse her engine. On the other 
hand, it nppenred that the defendants had sent 
notice to the plaintiff the night before that 
the boat would be down next day, being the 
15th April, nnd the first trip of the season: 
that it was the custom to have the boom open 
for her without waiting, which she could not 
do safely so near the rapid : that when the
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accident happened the plaintiff was controlling 
the boom with a rope attached, instead of
lotting it swing open freely: and that until 
the boat came in sight, half a mile off. the 
plaintiff did not begin to get the rope ready 
by putting a chain on it to sink it under the 
vessel:—Held that there was at least contri
butory negligence on the plaintiff’s part, if in
deed the whole blame was not his: and that he 
could not recover. Quære, as to the correet- 
i . ss of a nonsuit upon one of two counts. 
Unite v. I nion Forwarding Co., 32 U. C. R. 
43.

The owners of the tug B. IÏ. sued the 
owners of the steam propeller St. M. for dam
ages occasioned by the tug being run down by 
the propeller in the river Detroit : -Held, that, 
.i- the evidence shewed the master of the tug 
to have misunderstood the signals of the pro
peller, and to have directed his vessel on the 
wrong course when the two were in proximity, 
ilie owners of the propeller were not liable. 
Robertson v. Wigle, The St. Magnus, 1ti S. C. 
It. 720.

Held, that it was necessary for the de
fendants to establish such negligence against 
the plaintiffs as would contribute to the acci
dent, and that, as it was about daylight at 
tin- time of its occurrence, and the plaintiffs’ 
vessel was admittedly seen by the tug when 
more than one hundred feet distant, tin* tow 
being at the time three hundred feet behind the 
mg. and further, since the evidence shewed 
that the plaintiffs' vessel was properly and
... tirelv moored to the dock, the absence of
light did not constitute such negligence on the 
part of the plaintiffs ns contributed to the 
accident Charlton v. The Colorado and 
llyron Trerice, 3 Ex. C. R. 203.

Nature of — Proof of.]—Where a ship 
could with ordinary care, doing the thing that 
under any circumstances she was bound to do, 
have avoided the collision, she ought to he

Id alone to blame for it, although the other 
ship may have been guilty of some breach of 
the rules, not contributing to the collision. 
When the defence of contributory negligence 
is set ui> by the defendant in an action for 
collision, he must shew, with reasonable clear
ness, not only that the other ship was at fault, 
but that her fault may have contributed to 
the collision. The Porter v. Heminger, 0 Ex. 
('. R. 154. 208,

Necessity for Negativing—Ship's Course
Statute.]—To enable the owner of a vessel 

or Injured by collision to recover, it must 
appear that the accident was not in any way 
'•wing to the negligence, misconduct, or want 
1 f skill in those navigating such vessel, and 
that the provisions of 7 Wm. IV. c. 22, 
ijs to the course to be taken, have been, ns 
fur as applicable, properly observed. Eberts 

Smythe, 3 Ü. C. II. 180.

(e) Lights and Watch.

Absence of Cause of Collision—Sta- 
'"b.l—Action for a collision. It appeared 

| it the plaintiff's steamer had only one of 
lights required by statute, which was not 

-n by defendants, and that the defendants’ 
' nmer was properly provided with lights. 

'■'■Inch were discerned in good time. The 
.Tvdge stated to the jury that he had no strong 
i: pression of the right on either side, and left

it to them to say, upon the evidence, who was 
to blame. A verdict was found for the plain
tiff :—Held, that sufficient weight had not 
been given to the fact that the plaintiff's boat 
was without the lights required; that the evi
dence tended to shew the accident to 
be in some degree attributable to such de
fault : and that a new trial should be had to 
determine whether it was so or not, for if it 
were, the act should be conclusive against the 
plaintiff. (Jildersleeve v. Hontcr. 12 U. C. It. 
481». See 8. t\. 13 U. C. R. 492.

Failure to Discern Cause—New Trial.] 
—In an action for collision between two sail
ing vessels, owned by the plaintiffs and de
fendant respectively, it appeared that both 
vessels were running to windward close-haul
ed, the plaintiffs' vessel on the starboard, and 
the defendant's vessel on the port tack. De
fendant's vessel, it was admitted, did what 
was best as soon as the plaintiffs' lights were 
seen, but the complaint was, that he should 
have seen them sooner. This was explained 
by alleging that there was a base on the 
water, which the plaintiffs' witnesses denied. 
The jury were directed that if defendant used 
every means in his power to avoid a collision 
after he saw the plaintiffs’ lights, he would 
not be liable, nor if they believed it was 
simply an accident without negligence on de
fendant's part :—Held, under the circum
stances. not a misdirection ; but the jury hav
ing found for defendant a new trial was 
granted, on affidavits shewing the discovery of 
new evidence to prove that there was no haze 
at the time. Downey v. Patterson. 38 U. C. 
It. 513.

Vessel at Anchor.]—When a vessel is 
lying at anchor not in a roadstead or fairway, 
and out of the course of ordinary vessels, she 
is not bound to keep an anchor* watch. The 
John Ou<n. g C. I>. T. 666.

--------  Negligence.]—A wrecking steamer
was lying at anchor during the night over a 
sunken wreck in mid-channel, about a mile 
and a quarter north from Colchester Reef 
lighthouse, on lake Erie. The existence of 
the wreck was well known to mariners sailing 
upon the lake. While the steamer was work
ing on the wreck, there was no light exhibited 
at that point by the lighthouse keeper, but it 
was his custom to put a light there during the 
absence of the wrecking steamer. Vpon the 
night in question the wrecking steamer had a 
white light burning on the top of her pilot 
house. The night was clear with a light 
breeze from the north-north-east. The Porter, 
a three-masted sailing vessel of seven hundred 
and fifty tons burthen, was pursuing her voy
age, light, up the lake from Buffalo to De
troit. She had all her canvas set, and was 
making between two and a half and three and 
a half miles an hour, when she collided with 
the wrecking steamer so lying at anchor. It 
was proved that the wrecking steamer had no 
anchor watch on deck at the time of the col
lision, and there was some contradiction upon 
the evidence as to whether the light on the 
top of her pilot house was burning brightly 
at the time. It was also proved that the 
Porter was slow in answering her helm when 
light, and that the look-out on the Porter did 
not see the wrecking steamer until it was too 
late to so manœuvre the Porter ns to avoid a 
collision :—Held, that the wrecking steamer's 
light satisfied the regulations. (2) That there 
was no duty upon the wrecking steamer to
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maintain an anchor watch under the circum- 
Ktancos. and that the sailing sliiji was solely 
resimnsihle for the collision, which was to In* 
attributed to the negligence of those on hoard 
of her. Uvminger v. The Porter, (5 Ex. V. it. 
154. 1M8.

Wrong Lights—Common Error—Statute 
■—Itei>enl. | — It appeared that both vessels were 
carrying the lights prescribed by 14 & IT* Viet, 
c. 1 liti. although that Act had been repealed 
litre»* years before by 22 Viet. »•. lit, which re
quired other lights in different place*: Held, 
that, as tin* error was common, anil neither 
therefore eoulil have been misled by it, tin* 
case must be treated as if both were carrying 
the proper lights. Irving v. lluyermaii. 22 
I . C. It. 545.

See Charlton v. The Colorado and Jtyron 
Treriee, :i Ex. ('. It. 21 « : lnehmaree S.S. Co. 
v. Tin \strid. (5 Ex. <’. U. ITS. 21S.

(f) Overtaking Vessel.
Lights — Rules.} ■— Held, following The 

Franconia, 2 I*. D. 8, that where two ships 
are in such a position, and are on such courses.
and are at such distances, that, if it were
night, the hinder ship could not see any part 
of the side lights of the forward ship, and the 
hinder ship is going faster than the oth«*r. 
the former is to he considered as an overtaking 
ship within the meaning of rule 20 of the 
collision rules in force before July. 1807, and 
must keep out of tin* way of the latter. No 
subsequent alteration of the hearing between 
the two vessels can make the “ overtaking " 
vessel a “ crossing ” vessel so as to bring her 
within the operation of rule 1(1 in force be
fore July. 1807. (See now rule 24 of the col
lision rules adopted by order of the Queen in 
council on the 0th February. 1807. and which 
came into force on the (1th July. 1807.) Inch- 
marce S.S. Co. v. The Astrid. Il Ex. C. It. 178.

(g) Passing Vessels—Rule of Road.

. Dangerous Channel — Manoeuvres.} — 
Two steamers of considerable length and 
draught, the one entering and the other leav
ing the port of N.. signalled to each other 
that they both proposed to take the same chan
nel. which, though short, was narrow and 
tortuous. The one steamer being fully com
mitted to the channel, it was, under ari. 18 
of R. S. O. C. 70. the duty of the other 
steamer to remain completely outside until the 
first had passed completely through. (2) 
Where a collision appears possible, but as 
yet easily avoidable, neither vessel lias a right 
to adopt man»ouvres which place the other 
vessel in a position of unnecessary embarrass
ment or difficulty. The wrongdoer is solely 
responsible for damages from a consequent col
lision. The City of Puebla, 3 Ex. C. It. 20.

--------  Spted—Mamruvres.}—If two ves
sels approach each other in the position of 
“ passing " ships ( with a side light of one dead 
ahead of the other I. where unless the course 
of one or both is changed they will go clear 
of each other, no statutory rule is imposed, 
but they are governed by the rules of good 
seamanship. If one of two “passing" ships 
acts consistently with good seamanship and the '

other persists, without good reason, in keep
ing on the wrong side of the channel ; in star- 
hoarding her helm when it was seen that the 
helm of iin* other was hard to port and the 
vessels rapidly approaching: and. after sig
nalling that she was going to port, in revers
ing her engines and thereby turning her how to 
starboard, she is to blame for a collision which 
follows. The non-observance of tin* statutory 
rule (art. 18.), that steamships shall slacken
speed, or stop, or reverse, if necessary, when 
approaching another ship, so ns to involve the 
risk of a collision, is not to be considered as 
a fact contributing to a collision, provided the 
collision could have been avoided by the im
pinging vessel by reasonable care exerted up 
to the time of tin* collision. Excusable man- 
icuvres executed in “ agony of collision " 
brought about by another vessel, cannot he 
imputed ns contributory negligence on the part 
of the vessel collided with. The rule that in 
narrow channels steamships shall, when safe 
and practicable, keen to the starboard fart. 
211. does not override the general rules of 
navigation. The Leverington. 11 P. P. 117, 
followed. Judgment in 5 Ex. < '. It. 135 af
firmed. The Cuba v. McMillan. 2(5 S. C. It. 
«51.

Question of Fact -Appeal.}—Action for 
damages to the plaintiff’s schooner by a col
lision with the defendant's steamer in the 
Hay of Quinte. In the marine protest by the 
captain of the schooner, the cause of the col
lision was alleged to he that the steamer’s 
wheel was put to port when it should have 
been put to starboard just before the collision. 
The action was twice tried. The judgment 
upon the first trial was set aside on the ground 
that the Judge, by adopting the opinion of 
assessors, had delegated his judicial functions 
(11) A. It. 298). The second trial resulted in 
a verdict for the plaintiff, which was affirmed 
by the court of appeal. The supreme court of 
Canada affirmed the judgment of the court of 
appeal. Collier v. Wright. 24 S. C. It. 714.

Refnnnl of Uninjured Vessel to As
sist. |- Vnder the provisions of s. 10 of the 
Navigation Act, It. S. C. c. 79. where a col
lision occurs, the ship neglecting to assist is 
to he deemed to blame for the collision in the 
absence of a reasonable excuse. Two steam
ships. the C. and the were leaving port to
gether in broad daylight, and a collision oc
curred lielween them. 'Hie .1. received such 
injury as to he rendered helpless. The C. did 
not assist or offer to assist, the disabled ship, 
but proceeded on her voyage. The excuse put 
forward by the master of the C. was that tin* 
J. did not whistle for assistance, although the 
evidence shewed that he must have been aware 
of the serious character of the damage sus
tained by her. He further attempted to jus
tify his failure to assist by tin* fact that Outer 
ships were not far off : hut it was shewn that 
these ships were at anchor and idle :—Held, 
that the circumstances disclosed no reasonable 
excuse for failure to assist on the part of the 
C., and that the consequences of the collision 
were due to her default. Held, also, that the 
C. was in fault under art. 1(5 of s. 2 of the 
Navigation Act for not keeping out of the 
way of the J.. the latter being on the star
board side of the C. while they were crossing. 
F.squimalt and Xanaimo R. IV. Co. v. The 
Cuteh. 3 Ex. C. R. 3(52.

Steamer and Sailing Vessel— Speed- 
Change of Course.}—The J. M., a sailing ves
sel. was proceeding, in the daytime, out of
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Charlottetown harbour, by tacking, accord
ing to the usual course of navigation. The 
T., a steamship, was on her way into the har
bour. When the T. was first seen by the 
.1. M.. the latter was on a course of W.S.W., 
standing across the harbour, towards and to 
the northward and eastward of Kocky I’oint 
black buoy. From that time until a collision 
occurred between the two vessels, they were in 
full view of each other. While the J. M. was 
underway on the starboard tack and going 
about three knots an hour, the T. was coming 
straight up the harbour at nearly full sj>eed. 
The latter did not change her course, nor exe
cute any manœuvre, nor make any attempt 
by slackening speed or stopping or reversing to 
keep out of the way of the J. M. The bow of 
the T. struck the .!. M. on the starboard side 
aft of the fore-rigging and nearly amidships, 
cutting her almost through from her hatches 
to her keel, and causing her to become a total 
wreck:- -Held, that the T. had infringed the 
provisions of arts. 20. 22. 23, and 2T> of the 
rules for preventing collisions at sea, and was 
responsible for the collision. Urine v. The 
Tiber, r, Ex. C. It. 402.

Steering-gear -Speed—Question of Fort 
\ppeal.\—The steamship S. was proceeding 

up the harbour of Sydney, C. B., at a rate of 
sliced of about eight or nine miles an hour. 
When entering a channel of the harbour, which 
was about a mile In width, her steam steering- 
gear became disabled, and she collided with 
the .1.. a sailing vessel lying at anchor in the 
roadstead, damaging the latter seriously. It 
was shewn that the master of the 8. had not 
acted as promptly as he might have done in 
taking ste|Ks to avoid the collision when it ap
peared likely to happen:—Held, by the ex
chequer court, that, even if the breaking of 
the steering-gear—the proximate cause of the 
collision—was an inevitable accident, the rate 
of speed at which the 8. was being propelled, 
while passing a vessel at anchor in a road
stead such us this, was excessive, and that, 
in view of this and the further fact that the 
master of the S. was not prompt in taking 
measures to avert a collision when he became 
aware of the accident to his steering-gear, the 
S. was in fault and liable under art. 1H of s. 
2 of It. S. C. c. 79. Held, also, that the provi
sions of art. 21 of s. 2 of H. S. C. c. 7b should 
be applied to roadsteads of this character, 
and that, inasmuch as the S. did not keep 
to that side of the fairway or mid-channel 
which lay on her starboard side, she was also 
at fault under this article, and responsible 
for the collision which occurred Held, by 
till* supreme court of Canada, affirming the de- 
- Mon of the exchequer court, that only a 
question of fact was involved, and. though it 
was doubtful if the evidence was sufficient 
to warrant the finding, the decision was not 

ch-arly wrong as to justify an appellate 
'••urt in reversing it. The Santanderino, 3 
Ex. C. U. 37S, 23 8. C. R. 145.

>Ntc Eberts v. Smythc, 3 U. C. It. 189.

(h) Speed.

Half-speed—Want of Fog-horn.]-—In a 
lision between a steamer and a sailing ves- 

in a fog, the steamer was going half- 
eed. Had she been going dead-slow she might 

" been stopped In time to prevent the col- 
vi :—Held, that the steamer was partly in

fault, although the collision was no doubt 
due to the want of a fog-horn on the sailing 
vessel. The Zambesi and the Fanny Ihitard. 
3 Ex. C. It. *17.

“ Moderate " Speed -Fog.]—Two steam
ers were approaching each other near a public 
harbour in a dense fog. those in charge having 
mutually learned their approximate where
abouts by an interchange of blast signals.
Notwithstanding such proximity, and the fact 
that the courses they were steering were such 
as would have brought them across each 
other's bows, one of them maintained a speed 
of from three to four miles an hour, and was
running with a tide, at flood force, of one
and a half knots per hour; the other was 
steaming at a speed of about three knots an 
hour, and no effort was made to alter her 
course. A collision occurred:- Held, that 
both vessels had infringed the provisions of 
arts. 13 and IS of the Imperial regulations 
for preventing collisions at sen. and were, 
therefore, mutually to blame for the collision.
(2) The word “moderate” In art. 13 is a 
relative term, and its construction must de
pend upon the circumstances of the particular 
case. The object of this article is not merely 
that vessels should go at a speed which will 
lessen the violence of a collision, but also that 
they should go at a sliced which will give 
as much time as possible for avoiding a 
collision when another ship suddenly comes 
into view at a short distance. It is a general 
principle that speed such that another vessel 
cannot be avoided after she is seen, is un
lawful. The Zadok, 9 I*. 1*. 114, referred to. 
The Heather Hell and The Fast net, 3 Ex. 
C. R. 40.

Rules of Navigation Deviation from— 
Special Circumstances.]— Plaintiff sued defen
dants for running down his schooner while at 
anchor, by their steam tug with a raft in tow. 
It appeared that the schooner, while approach
ing Presque'isle harbour, which 1ms a narrow 
channel, in a heavy sea and wind, become un
manageable. and grounded on the north side 
of the channel, the wind being southerly. De
fendants' tug. with the raft, followed soon 
after, keeping as near the south side of the 
channel ns she could, and going at a fair rate 
of speed, but the raft was driven against and 
sunk the schooner, the captain of the tug not 
knowing that it was aground. The tug could 
not have stoppai without risking the loss of 
the raft, and it was alleged that the tow rope 
could not have been shortened, or speed slack
ened. Plaintiff contended that defendants 
were liable, having violated art. 1*1 of s. 2 of 
the Navigation Act, 27 & 28 Viet. c. 13, 
which enacts that every steamship, when ap
proaching another ship, so as to involve risk 
of collision, shall slacken her speed :— 
Held, that it was a case within art. It*, which 
directs that in obeying the rules regard shall 
be bad to all dangers of navigation, and to 
any special circumstance* rendering a devia
tion from them necessary to avoid immediate 
danger: that it was a question for the jury, 
under all the circumstances, whether defen
dants had lieen guilty of negligence : and that 
the evidence warranted a verdict in their 
favour. Stratton v. Chaffcy, 27 V. C. It. 
M5.

See The Cuba v. McMillan. 2*1 8. C. R. 
051.

See, also, ante (g).
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4. Other Coses.
Contravention of Regulations ('nunc

of Action• i’h iiihmi x< uer. | The de*
claration set out certain reculât ions, made in 
pursuance of the statute, for the proper use of 
the Welland canal, directing that boats wait
ing to enter a lock should lie in single tier, 
and advance in the order in which they lay: 
and that all vessels approaching a lock, while 
any other vessel going in a contrary direction 
was about to enter it, should be stopped and 
made fast as directed, and remain there until 
such vessel should have passed, under a pen
alty named. It then alleged that defendant’s 
vessel, which was waiting to enter a lock with 
two other vessels, passed them out of its order, 
and endeavoured to enter first, and while it 
was so approaching, the plaintiff's steamboat, 
going in a contrary direction, was in the lock ; 
but defendant did not stop or make fast his 
vessel, but wrongfully, and in violation of the 
regulations, went on and endeavoured to enter 
the lock, whereby it was driven against the 
plaintiffs’ boat, which was forced against the 
side of the lock and injured :—Held, on de
murrer, declaration bad, for the contravention 
of the regulations formed no cause of action, 
and no negligence on the defendant's part was
alleged. Jacquet v, Nioholl, U, 0, ft. 408.

Insurance on Steamer Lots by Colli
sion in American Waters —- Application of 
Foreign Law.]—See Patterson v. Continental 
Ins. Co., 18 U. C. R. 9.

New Trial.|—In an action for injuries 
caused by collision of steamers, the court had 
set aside a former verdict given for the plain
tiff. as being against law and evidence. On 
a second trial the jury found again for the 
plaintiff : and at the same assizes the defend
ant (in the common pleas) obtained a verdict 
in a cross-action for the damage done to his 
steamer upon the same occasion. The court, 
under these circumstances, granted a second 
new trial in the first case, with costs to abide 
the event. Gildersleeve v. Bonter, l.'l U. C. 
R. 492.

Bee Downey v. Patterson. 38 U. C. R. 513.

Parties — Plaintiff—Mortgagee in Posses
sion.]—A mortgagee in possession may main
tain an action for damages occasioned by a 
collision. Ward v. The Yoscmitc, 4 Ex. C. R. 
241.

VI. Demvrrage, Detention, and Delay.

Contract of Consignee — Transhipment 
—Responsibility.] — A. & Co. shipped some 
stone to B.. in Ottawa, by vessel, to he tran
shipped at Prescott, and carried by the O. and 
P. It. Co. A detention of eleven days took 
place at Prescott through the railway com
pany. for which A. & Co. brought this action 
against B., claiming damages for the detention 
or the vessel. There being no evidence to 
shew that the consignee undertook more than 
to receive the stone at Ottawa :—Held, under 
the circumstances, that he was not responsible 
for the detention of the vessel. McGrcvy v. 
Rathhone, 11 C. P. 180.

;——— Transhipment—Responsibility—Im
plication.]—Defendant, the owner of wheat, 
shipped it on board plaintiff's vessel consigned 
to Montreal. The bill of lading made the

freight payable by the consignees, but con
tained nothing as to the days allowed for un
loading or demurrage. The vessel was delayed 
at Montreal several days, in transferring the 
wheat into a ship, which the consignees order
ed the plaintiff to put it. on hoard of ; and the 
plaintiff, having sued as upon a contract by 
defendant to receive the wheat from him 
within a reasonable time after arrival, ob
tained a verdict :—I fold. that such a contract 
was to be implied from the bill of lading and 
evidence, and the verdict was upheld. Kemp 
v. McDougall. 23 U. C. It. 380.

--------  I'nloading—Cause of Delay.]—P. N.
& Co., brokers at Cleveland, shipped a cargo 
of coal on testator’s vessel, consigned to de
fendant at Toronto, there being no stipulation 
in the bill of lading as to demurrage. The 
vessel was detained four and a half days in 
unloading, for which it was sought to make 
defendant liable. A verdict having been found 
for the plaintiff, a new trial was granted, as 
the facts with regard to defendant having 
hired the vessel had not been fully brought 
out. Ijmere. if it had been satisfactorily prov
ed that defendant had employed the vessel, 
whether he would have been liable on the 
merits. Semble, not, for the substantial cause 
of delay seemed to have been the want of men 
to discharge the cargo, which it was the testa
tor’s duty to provide, the gangs of men being 
employed in unloading other vessels previously 
arrived at the wharf to which defendant first 
sent the said vessel, and defendant had told 
the master, when he complained of delay, that 
he might go to another wharf. Burnett v. 
Conger, 23 C. P. 590.

Contract of Consignor — Unloading- - 
Responsibility—Implication.] — A cargo of 
wheat was shipped at Chicago by R. and T.. 
“ as agents and forwarders, for account and 
at the risk of whom it may concern.” con
signed in the margin “ Order Rank of Mon
treal. for Messrs. T. & Co. (the defendantst, 
care of G.. J„ & Co.. Kingston.” On arriving 
at Kingston the vessel was detained by G.. J„ 
& Co., as the jury found, an unreasonable time 
in unloading. Defendants paid the freight, 
enclosing it in a letter to G.. ,T„ & Co., in 
which they spoke of the grain as theirs : - 
Held, that there was evidence to shew that T. 
& Co. were both consignors and consignees, 
and that in the former capacity, though not 
in the latter, they were liable for the delay, as 
upon an implied contract to receive the wheat 
within a reasonable time. Barker v. Tor
rance, 30 U. C. R. 43, 31 U. C. R. 561.

Delay in Loading — Chartcrparty—Pro
visions of—Lay Days.]—By chartcrparty the 
appellants agreed to load the respondent’s ship 
at Montreal, with a cargo of wheat, maize, 
peas, or rye. “ as fast ns can be received in 
fine weather,” and ten days’ demurrage were 
agreed on. over and above lay days, at £40 
per day. Penalty for non-performance of the 
agreement was estimated amount of freight. 
Should ice set in during loading so ns to en
danger the ship, master to be at liberty to sail 
with part cargo, and to have leave to fill up 
at any open port on the way homeward for 
ship’s benefit. The ship was ready to receive 
cargo on the 15th November. 1880. at eleven 
a. m., and the appellants began loading at 
two p. m. on the 16th November. After load
ing a certain quantity of rye in the forward 
hold, as it would not be safe to load the ship
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• !■ *w n by the head any further, the captain re
fused to take any more in the forward hold. 
No other cargo was ready, and. as the appel
lants would not put the rye anywhere except 
in the forward hold, the loading stop|**d. At 
eight a. m. on the 10th the loading recom
menced and continued night and day until six 
a. m., Sunday the 21st. at which time the ves
sel sailed, in consequence of ice beginning to 
set in. When she sailed she was 214% tons 
short of a full cargo. If the ice in the canal 
had not detained the barges having grain to 
be loaded, the vessel would have been loaded 
on the night of the 19th. The respondent 
sued appellants because ship had not received 
full cargo, and claimed two and a-half days, 
lôth. ltith, and 17th November, and freight on 
214% tons of cargo not shipped. The appel
lants contended the delay was not due to them 
hut to the ship in not supplying baggers and 
sewers to bag the grain : that the time lost on 
the first week was made up by night work ; 
and that mere delay in loading could not sus
tain claim for dead freight :—Held, that, as 
there was evidence that the vessel could have 
been loaded with a full and complete cargo 
without night work before she left, bad the 
freighters supplied the cargo as agreed by the 
char ter party, the appellants were liable for 
damages, and that the proper measure of the 
respondent’s claim was the amount of agreed 
freight which would have been earned upon 
the deficient cargo. That the demurrage days 
mentioned in the charter were over and above 
the lay days, and had no reference to the load
ing of the ship. Lord v. Davidson, 13 S. C. 
11 1%

Express Contract — Pleading. ] •— The 
count for demurrage can only authorize re
covery of a sum of money due on an express 
contract to pay demurrage eo nomine, not a 
recovery for demurrage for wrongfully detain
ing the vessel when nothing had been specified 
about demurrage. Drown v. Ross, 5 U. C. R. 
409.

Lien for.]—The plaintiffs were owners of 
the schooner Lady Bagot, in which wheat was 
brought down lake Erie to the defendant, to 
be stored for Y. & Co. When it was brought 
to the defendant, the master of the schooner 
demanded £22 10s. for freight and £11*0 for 
demurrage, and said be had a lien on the

eat to that amount, and wished the defend
ant to pay it before he would deliver the 
wheat. This the defendant declined, but it 
was agreed between them that the defendant 
should receive the wheat upon giving the fol
lowing undertaking in writing : “ I will retain 
7.10 bushels of wheat, the property of Y. & 
Co. <>f Montreal, and part of the cargo of the 
Lady Bagot, until your claim for demurrage 
for detention for the schooner Lady Bagot at 
Sandusky is settled, also covering freight on 
amount retained.” Tbe plaintiffs subsequent-

demanded the wheat from the defendant, 
who declined to give it up, saying that he was 
Indemnified by Y. & Co., who refused to pay 
the plaintiffs’ claim. The plaintiffs sued de
fendants specially upon the case, alleging their 
right to lien for freight and demurrage, then 
'1 iting out the agreement, and assigning as a 
breach of the defendant’s duty his delivering 
the wheat to Y. & Co. without payment of 
plaintiffs’ lien :—Held, that the evidence did 
not support the count, ns defendant still re

ined the goods. Held, also, that the plain- 
t'ffs under the circumstances had no lien for 
0 ther freight or demurrage. Land v. Wood- 
1- 'I»'d, 5 V. C. R. 190.

Vol. III. D—204—0.1

There is no maritime lien for freight or de- 
nmrrage. The Cargo ex Drake, .1 C. L. T.

Obstruction of Navigation —Xavigable 
Stream - /‘leading. | Declaration. that the 
plaintiff's vessel was lying almost loaded at 
the railway wharf at Toronto near the mouth 
of the river Don. with a tug to tow it into 
the harbour, and before the loading could be 
finished and the vessel towed out. the defen
dant's vessel came into the harbour and near 
the mouth of the river: that the entrance to 
the dock where plaintiff’s vessel lay was nar
row, and not wide enough to allow the plain
tiff’s vessel to pass defendant's vessel, if the 
latter entered the mouth of the river before 
the other went out. of which defendant had 
notice: and ns defendant was about to enter 
the river plaintiff gave him notice that the 
river was too narrow, that the plaintiff’s 
vessel was nearly loaded, and defendant would 
be delayed only a short time if he waited un
til plaintiff's vessel passed out ; that defen
dant refused to listen to the warning and re
monstrance of the plaintiff, and wrongfully 
and injuriously brought his vessel into the 
Don, and kept it there three days after plain
tiff’s vessel was loaded, and the plaintiff, 
though ready to proceed with his vessel, was 
kept there that time idle, and was put to great 
loss and expense ; and further, that defen
dant so delayed the plaintiff unnecessarily, and 
was during said time unable to load his (de
fendant’s* vessel, and such delay was caused 
solely by the wilful and unnecessary act of de
fendant and his servants, from which defen
dant could reap no advantage :—Held, declar
ation bad, for want of an averment of the 
plaintiff's right to use the locus in quo. or 
that it was a navigable stream, and because 
it failed to shew an unreasonable obstruction 
of the stream after the defendant knew that 
the plaintiff had his vessel loaded, and re
quired him to remove the obstruction to 
enable him to pass out. Hall v. Ewart. 33 
U. C. It. 491.

Time -Sunday.]—Held, that in computing 
demurrage Sunday is to be reckoned as one of 
the days to be allowed for. “ Days ” mean 
the same as running days, or consecutive 
days, unless there lie some particular custom. 
If the parties wish to exclude any days from 
the computation they must be expressed. 
(ijbbon v. Michael's Dug Lumber Co., 7 O. It.

See Canadian Locomotive Co. v. Copeland, 
14 O. It. 170. If. A. It. 322; Charlton v. The 
Colorado and Dgron Trerice, 3 Ex. ('. It. 203.

VII. Fishing Vessels.

1. Seal Fisheries—Imperial Statutes.

Duty of Master —- Log—Faialtg—For
feiture.]—By s. 1. s.-s. 2. of the Behring Sea 
Award Act. 1894. any ship employed in a 
contravention of any of the provisions of the 
Act shall be forfeited to Her Majesty as if 
an offence had been committed under s." 103 of 
the Merchant Shipping Act. 1854. Sub-sec
tion 3 enacts that the provisions of the Mer
chant Shipping Act. 1854. respecting official 
logs (including the penal clauses). shall apply 
to any vessel engaged in fur seal fishing. The 
penal clauses of s. 284 of the last mentioned
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Art merely subject the master to n penalty, in 
the nature of a line, for not keeping an official 
log-book, and do not nttnrli any penalty or 
forfeiture in respect of tlie ship Held, fol
lowing Churchill v. Crease. 5 Bing. ISO, that, 
inasmuch as the jiarlicuhir provision of the 
Merchant Shipping Act. 1854, inflicting a 
fine only upon the master, was in seeming 
conflict with the general provisions of s.-s. 2 
of s. 1 of the Behring Sea Award Act. 1804, 
imposing forfeiture for contravention of the 
latter Act. such provision of the last men
tioned enactment must be read as expressly 
excepting a contravention by omission to keep 
a log. Section 281 of the Merchant Shipping 
Act, 1854, enacts that every entry in an 
oflirial log shall be made “as soon as pos
sible ” after the occurrence to which it re
lates: -Held, following Attxvood v. Emery. 1 
c. It. X. S. 110. that the words “ns soon as 
possible " should be construed to mean “ with
in a reasonable time." and what is a reason- 
abb1 time must depend upon tin- facts govern
ing the particular case in which the question 
arises. The Queen v. The ltcatriec, 5 Ex. C.
It. 0.

Firearms—U#o of—Burden of Proof.]— 
A vessel had on board, within prohibited 
waters, certain skins with holes in them which 
appeared to have been made by bullets:—Held, 
that this was sutlicient reason for the arrest 
of the vessel, ami that the burden of shew
ing that lirearms had not been used was im
posed on such vessel. The Queen v. The 
Aurora, 5 Ex. C. It. 372.

Forbidden Waters—Lawful Intention— 
Burden of Proof.]—By s.-s, 5 of s. 1 of the 
Imperial Act 54 & 55 Viet. c. lit. the Seal 
Fishery (Behring's Seal Act. 1891. it is 
enacted that "if a British ship is found with
in Behring’s Sea having mi board thereof fish
ing or shooting implements or seal skins or 
bodies of seals, it shall lie on the owner or 
master of sm h ship to prove that the ship was 
mu used or employed in contravention of this 
Act.” On 30 th August. 1891. the ship 
Oscar and Hattie, a fully equipped sealer, 
was seized in (iotzleb Harbour, in Behring 
Sea, while taking in a supply of water: 
Held, by the exchequer court, that the words 
“ used or employed " are not to lie confined 
to the particular use and employment of the 
ship on the occasion of her seizure, but ex
tend to the whole voyage which she is then pro
secuting: and if the ship is found in the con
dition described in the sub-section, she is liable 
to forfeiture unless the presumption therein 
raised can be rebutted by owner or master. 
Held, by the supreme court of Canada, affirm
ing the judgment of the court below, that 
when a British ship is found in the prohibited 
waters of Behring Sea. the burden of proof is 
upon the owner or master to rebut by posi
tive evidence that the vessel is not there used 
or employed in contravention of s.-s. Ô. Held, 
also, reversing the judgment of the court 
below, that there was positive and clear evid
ence that the Oscar and Hattie was not 
used or employed at the time of her seizure in 
contravention of s.-s. 8. The Queen v. The 
Oscar and llattie. 3 Ex. <’. it. 241. 23 S. C. 
B. 390.

--------  Lairful Intention—Burden of Proof
—Forfeiture — Fine.] Held, that the Seal
Fishery (North Pacifici Act. 1893. and the 
Behring Sea Award Act, 1894. being statutes

in pari materiA. are to be read as ont» Act. 
McWilliams v. Adams. 1 Macq. H. L. Cas. 120. 
referred to. (21 Held, following The Queen 
v. The Minnie, 4 Ex. R. 151, that, under 
the provisions of the above Acts, the presence 
of a ship within prohibited waters, fully 
manned and equipped for sealing, requires the 
clearest evidence of bona fuies to relieve the 
master from a presumption of an intention on 
his part to violate the provisions of such Acts; 
and where the master offers no explanation at 
all. and such evidence as is produced on behalf 
of the ship is unsatisfactory, the court may 
order her condemnation and forfeiture, or 
may commute the forfeiture into a fine. 
The Queen v. The Shelby, 5 Ex. C. it. 1.

Mistake.] — Under the Behring Sea 
Award Act, 1894. it is the duty of a master 
to be quite certain of his position lief ore he 
attempts to seal. If he is found contravening 
the Act. it is no excuse to say that lie could 
not ascertain his position by reason of the un
favourable condition of the weather. The 
Queen v. The Ainoko, 5 Ex. C. It. 3UU.

A master takes upon himself the respon
sibility <if his position; and if through error, 
want of care, or inability to ascertain his 
true position, he drifts within the zone, and 
seals there, he thereby commits a breach of 
the Behring Sea Award Act, 1894. The 
Queen v. The Beatrice, 8 Ex. C. It. 378.

--------  Mistake—Evidence—Log.] —Where
the official log of a ship arrested under the 
Seal Fishery (North Pacific) Act. 1893, di-l 
not disclose the position and proceedings of 
the ship on certain material dates, an inde
pendent log kept by the mate was offered in 
evidence to prove such facts:—Held, not ad
missible. The Henry Coxon, 3 P. I». 15U, re
ferred to. (21 The mere presence of a ship 
within the prohibited zone, owing to a botiA 
fide mistake in the master’s calculations, is 
not a contravention of the Act. The Queen v. 
The Ainoko, 4 Ex. C. It. 195.

, -------- Order in Council—Judicial Notice—
Evidence—Examination of Foreign War I essel 
—Protocol.]—The admiralty court is bound to 
take judicial notice of the order in council 
from which the court derives its jurisdiction, 
issued under the authority of the Act of the 
Imperial parliament, 5(1 & 57 Viet. c. 23, the 
Seal Fishery (North Pacific) Act, 1893. A 
Russian cruiser, manned by a crew in the 
pay of the Russian government and in com
mand of an officer of the Russian navy, is a 
" war vessel ” within the meaning of the said 
order in council, and a protocol of examina
tion of an offending British ship by such 
cruiser signed by the officer in command i- 
admissible in evidence in proceedings taken in 
the admiralty court in an action for condem
nation under the Sea! Fishery (North 
Pacific) Act, 1893, and is proof of its con
tents. The ship in question in this case, 
having been seized within the prohibited 
waters of the thirty mile zone round the 
Komandorsky Islands, fully equipped and 
manned for sealing, not only failed to fulfil 
the onus cast upon her of proving that she 
was not used or employed in killing or 
attempting to kill any seals within the seas 
specified in the order in council, but the evi
dence was sufficient to prove that she ■ 
guilty of an infraction of the statute and 
order in council. Judgment in 4 Ex. C. It.
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1.11 affirmed. The Minnie v. The Queen, 23 
S. C. U. 478.

Illegal Sealing I'nintcntional Offenee— 
Xoininal Fine.] Where the owner of a ship 
employs a competent master, and furnishes 
him with proper instruments, and the master 
uses due diligence, but, for some unforeseen 
muse, against which no precaution reasonably 
necessary to I*» taken can guard, is found seal
ing where sealing is forbidden, the court may 
properly exercise its discretion and impose a 
nominal fine only. The Queen v. The Otto, <5 
Ex. C. It. 188.

Infraction by Foreigner.)—The puni
tive provisions of the Helming Sea Award Art, 
Is'.if, operate against a ship guilty of an in
fraction of the Act. whether she is "em
ployed " at the time of such infraction by a 
British subject or a foreigner. The Queen v. 
'The 1 iva, 5 Ex. C. It. 3(50.

Use of Evidence -Cosfâ.l—Article 0 of 
s< liedule 1 of the Behring Sea Award Act, 
Is'.if (.">7 Viet. c. 2 (Imp.) i, prohibits the use 
of nets, firearms, and explosives in the fur 
seal fishing in certain waters mentioned in the 
Act, during the season therein prescribed. A 
vessel left the port of Victoria, H.C., on the 
lltli January, 1805, to prosecute a fur sealing 
'•■yage in the North Vncitic, her equipment 
including a supply of firearms and explosives.
The Behring Bee Award Act, 1894, came into 
force on the 23rd April, IS! 14. On the 18th 
June .if that year, the master of such vessel 
received notice of the Act. with instructions 
io proceed to Copper Island for the purpose 
oi getting his firearms sealed up. On the 27th 
July the vessel reported to the American 
custom house officer there, who informed the 
master that he had no authority to seal up 
the arms and ammunition, but, after making a 
manifest of the things on hoard, gave the 
master a clearance permitting his vessel to 
proceed to Behring Sen for the purpose of 
hunting for seals. The manifest shewed that 
i he vessel had on hoard a certain number and 

I tain kinds of loaded and empty cartridge 
'hells. On the 2nd September the vessel was 

tided by officers of the 1I.M.S. Rush, and 
afterwards arrested by them and taken to 
Ounalaska. and there handed over to 11.M.S. 
IMieasant as being guilty of an infraction of 

t e le t; of the Behring Sea Award Act. 1804.
I he a rounds upon which the arrest was based 
were: (1) the fact that among the 33(5 seal- 

"ii hoard, one had a hole in it which 
i -hi have been caused by a bullet or buck- 

, ! : and (21 that there was a less number, 
' well as another kind, of shells found on 

ml the vessel when arrested than appeared 
the manifest. At the trial it was not 

1 ablished beyond a doubt that the hole in the 
ti in question was produced by a gun shot, 
if so. by one fired by those on board the de- 

1 darn’s vessel. On the other hand, it could 
reasonably inferred from the evidence that 

1 number and the kinds of shells on board 
vessel were incorrectly stated in the mani- 

A1 though the evidence disclosed doubts 
!" a breach of the provisions of the Act, 
i'h the court resolved in favour of the 

"•1. yet it was held that the circumstances 
a ted sufficient suspicion to warrant the 
:''st, and no costs were given against the 

' " n in dismissing the petition. The Queen
! he E. D. Marvin, 4 Ex. C. R. 453.

Wrongful Arrest - Damages—Interest.] 
—Where a merchant vessel was seized by one 
of Her Majesty's ships, acting under powers 
conferred in that behalf by the Behring Sea 
Award Act, 18b l. and such vessel was found 
to be innocent of any offence against the said 
Act, the court awarded damages for the 
wrongful seizure and detention, together with 
interest upon the ascertained amount of such 
damages. The Queen v. The Heat rice. 5 Ex. 
C. It. 1(50.

2. Other Cases.

Foreign Vessel - ’Three Mile I.iinit — 
“ Fishing"—Forfeiture.] Where fish had
been enclosed in a seine more than three 
marine miles from the const of Nova Scotia, 
and the seine pursed up and secured to a 
foreign vessel, and the vessel was afterwards 
seized with the seine still so attached within 
the three mile limit, her crew being then engag
ed in the act of hailing the fish out of the seine : 
—Held, affirming the decision in 5 Ex. (’. R. 
1(14, that the vessel when so seized was "fish
ing” in violation of the convention of 1818 
lietween Great Britain and the United States 
of America and of the Imperial Act 5!) Geo. 
111. c. 38. and R. K ('. c. 94, and consequently 
liable with the cargo, tackle, rigging, apparel, 
furniture, and stores to be condemned and 
forfeited. The Frederick Herring dr. v. The
Q>uen. 27 S. ('. R. 271.

--------- Three Mite I.iinit—Inland Waters
- Forfeiture.]—On the 21st April. 1804. the 
American steamer Grace was seized on Lake 
Erie by a Canadian government cruiser for 
an alleged infraction of R. S. C. c. 04. in
tituled “ An Act respecting Eisbing by Foreign 
Vessels." in an action for condemnation it 
was found by the court that the vessel, when 
seized, was more than three marine miles from 
the shore, but dearly north of the interna
tional boundary line, between Canada and the 
United States of America: Held, that the
three mile limit to the maritime territory of a 
State, as fixed by the rules of international 
law, does not apply to the waters of the great 
lakes between Canada and the United States, 
and the territorial limits of both countries are 
determined by the international boundary line. 
121 An American vessel fishing without a 
license upon the Canadian side of the bound
ary line on one of the great lakes is subject 
to seizure and condemnation under the provi
sions of R. S. C. c. 1)4. The Uracc, 4 Ex. (J. 
R. 283.

--------- Three Mile Limit—JAoense—Durden
of Proof.]—By s. 3 of R. S. C. c. 04 (an 
Act respecting Fishing by Foreign Vessels i 
fishing by a foreign vessel in certain British 
waters within three marine miles of the 
coasts of Canada, without a license from 
the governor in council, renders such vessel 
liable to forfeiture. Where the Crown alleged 
in its petition, in an action in rein for con
demnation and forfeiture, that a certain vessel 
had violated the provisions of the Act by 
fishing in prohibited waters without a license, 
but offered no evidence in support of such 
allegation :-—Held, that the burden of proving 
the license to fish was upon the defendant. 
The Queen v. The Henry L. Phillips, 4 Ex. C. 
R. 419. Affirmed, 25 S. C. R. (591.
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VIII. Lien on Shiv.
1. For Necessaries.

Foreign Ship in Foreign Port —
Outlets Domiciled out of Canada—lurisdic- 
fion. |—The exchequer court of Canada, under 
the provisions of 24 Viet. c. 10, s. 5. nmy en
tertain a suit against a foreign ship within 
its jurisdiction for necessaries supplied to such 
in a foreign port, not being the place where 
such shiii is registered, and when the owners 
of the ship are not domiciled in Canada. Cory 
v. The Mecca, 11895] I*. 00. followed. Co
der the principles of international law. the 
courts of every country are competent, and 
ought not to refuse, to adjudicate upon suits 
coming before them between foreigners. This 
doctrine applies with especial force to com
mercial matters; and is declared in the provi
sions of art. 14. C. C. I’. (L. C. ) and arts. 
27, 28. and 20, (J. C. (L. C.l. Coorty v. The 
Geo rye Caldwell, 0 Ex. C. It. 19ti.

Foreign Ship in Home Port. |—In the
absence of n contract express or implied to 
build, equip, or repair within the meaning of 
s. 4 of 24 Viet. c. 10 (Imp.), the court can
not entertain a claim for necessaries against a 
foreign vessel, when such necessaries are sup
plied in the home port of the ship where the 
owner resides. Ship Owners' Dry Hack Co. 
v. The Flora, ü Ex. C. It. 135.

— Payment.]—A claim for money ad
vanced to a foreign ship to pay for repairs, 
equipment, and outfitting is a claim for neces
saries. but where the work is done in the 
home port of the ship, the court lias no juris
diction, the same coming within the excep
tion contained in s. 5 of the Admiralty Court
Act, 1881 (24 Viet. v. 10 (Imp,)] Payment
by the agent of the owner satisfies and dis
charges any lien in respect to the original 
claim of workmen or supply men to the ex
tent of such payments. Williams v. The 
Flora, t) Ex. C. It. 137.

2. For Negligence.
Personal Injury Done by Ship—Juris

diction — Fellow-workmen — Hospital Ex
penses.']—An engineer while working on a 
steamer was injured by the breaking of a stop 
valve :—Held, that the admiralty court has 
jurisdiction to try a suit for damages done by 
a ship to a person. Adequacy of construction 
is to lie determined by the generally approved 
use at the time of manufacture, and the 
absence of the best possible construction is not 
of itself conclusive evidence of negligence. 
The officers of the ship as well as the men are 
fellow-workmen, and for the negligence of the 
one the steamer is not liable to the other. Im
proving machinery after an accident is not 
evidence of insufficiency of its former state. 
A seaman shipped in Canada injured in Can
ada lias no claim for hospital expenses under 
the Merchants Shipping Act, 18! 14. A plain
tiff’s claim is confined to the particulars in
dorsed on the summons. W yman v. The Duart 
Castle, U Ex. (.'. It. 387.

3. For Other Matters.
Collusive Sale to Defeat Lien.] — A

schooner was in tow of a tug. and through the

fault of the latter collided with another 
vessel and was sunk. To defeat the lien for 
damage for which proceedings had been taken 
in a foreign court, the owner of the tug allow- 
•'il the engineer's wages in run in arrear, and 
thus procured a petition to be filed in the 
maritime court and the schooner to be sold 
to a nominal purchaser : Held, that the pm 
ceedings were an abuse of the process of the 
court. Held, also, that netition was the pro
per mode of proceeding. The Jerome. (i C. ],. 
T. 203.

Master for Wages and Disburse
ments. | See post IX. 1.

Salvors for Services. |—See post XIV. 3.
Seamen for Wages and Expenses.] —

See post XV.
Towage — Personal Credit — Waiver by 

Taking Recurity.]—The fact that towing was 
on the personal credit of the owner of a scow : 
—Held, not sufficient to relieve the scow for 
the work done. Held, also, that taking an 
order for the amount of the claim on a third 
l»erson who did not accept or pay was not a 
waiver of petitioner’s lien. The Oscar Wilde, 
5 C. L. T. 335.

Unregistered Equitable Interests.] —
See post XIII.

Vendor for Purchase Money.] — See
post XIII.

IX. Master.
1. Wages and Disbursements.

Damages as Wages Jurisdiction — 
I esscl Registered in Ontario'] — The restric
tion of the jurisdiction in the case of mas
ter’s wages to claims over £50 does not 
apply to masters of vessels registered in Ont
ario. Damages for wrongful dismissal mav 
lie sued for and recovered as wages. The W. 
D. Hall, 8 C. L. T. Ucc. X. 100.

Lien for—Detention.]—The master has no 
right against the owners to detain the ship or 
freight for wages, or any disbursements made 
by him on account of the ship. Land v. 
Malden, 5 U. C. It. 309.

-------- Necessaries—Mortgage — Priorities
—Power to Borrow.]—The master of a ship 
registered at Windsor. Ontario, instituted an 
action for wages, or damages in the nature of 
wages, for alleged wrongful dismissal, for dis
bursements, and liabilities incurred by him for 
necessaries supplied and repairs done to the 
ship by iiersons in Ontario. The owner did 
not appear, but the claim was opposed by 
mortgagees of the ship, who intervened. Dur
ing the time these liabilities were incurred by 
the master, his means of communication with 
the owner were limited Held. that the mas
ter was entitled to a maritime lien on the ship 
for his wages, and. as the power of communi
cation by the master with the owner was not 
correspondent with the existing necessity, he 
was entitled to recover for disbursements 
properly made by him and for liabilities prop
erly incurred by him on account of the 
ship. (2) That the master’s claim for his 
wages and for disbursements were to be pre
ferred to the mortgage. (3) That as to
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liabilities properly incurred but not paid, the 
iniisier's claims were also to he preferred to 
the mortgage, but vouchers of their div* j ay- 
nicnt must be tiled by the master with the re
gistrar before the master could receive out of 
c ourt sums awarded in respect of such claims. 
S y ni es v. The City of Windsor, 4 Ex. C. It.

See 8. C„ 5 Ex. C. It. 223. pout XIX.
--------  Xccrssarics—Mortgage — Priorities

Power to Harrow — Home Port. 1 - The 
object of 50 Viet. c. 24 (I>. i. Intituled Alt Act 
to amend “The Inland Waters Seamen's 
Ad." is to give the master of a ship navi
gating the inland waters of Canada above the 
harbour of <Quebec a lieu for disbursements 
made and liabilities incurred by him on ac
count of the ship in all matters in which, 
1’i'ior to tlie case of The Sara. 14 App. Cas.

it bad been held by the courts in Eng
land that the master of a ship had such a lieu 
lor bis disbursements. (2) The master's lieu 
lor disbursements and liabilities of this char
acter is preferred to the claim of a mortgagee 
taking possession after such disbursements had
!..... made and such liabilities incurred. 131
The rule that the master has authority to 
borrow money on the ship and to pledge the 
owner's credit whenever the power of commun- 
ication is not correspondent with the existing 
necessity, applies as well to a case where a 
vssel, subject to the Inland Waters Sea
men's Ad. is in a home port as where she is 
m a foreign one. Third Xational Hank of 
Detroit \. Syme*, 4 Ex. C. it. 400.

Power to .1 ssign.] —The holder of a 
maritime lien cannot transfer the same, and 
the assignee of a claim for master's wages 
lias no right of action in rem against the 
ship. 12 i There is no distinction to lie made 
between the lien existing in favour of common 
seamen and that in favour of the master 
of a ship in relation to the power to assign ; 
and it has always been contrary to the policy 
of maritime law to invest a seaman with any 
capacity to transfer this remedy against the 
ic- to a third person. Haul,in \. The Elisa 
I Pil,tr. 4 Ex. C. It. 401.

Promt it nor y Xote—Power to Borrow 
Mortgagee.}—The master of a ship sought 

i" ' iforce a claim in rem for wages as well 
as for disbursements and liabilities assumed 
in respect of necessaries supplied the ship, for 
which lie had made a joint note with the 

' lier for .$250 under an agreement that the 
ie should be paid out of the earnings of 

'hip. This agreement was made without
....... onsent or knowledge of the mortgagee :

that tlie master bad a maritime lien for 
I is wages, as well as for disbursements actu- 

> and necessarily made, and liability in
ured in connection with the proper working 

«'id management of the ship, and that the 
1 of such liability would be to the value 

i lie vessel and freight. 121 That the mas- 
i" did not exceed his authority in borrowing 
"ley on the note for the purposes of the 
d>. it appearing that the sum so borrowed 
d been duly and properly expended for the 

Held, v. The Queen of the Inlen, 3 Ex.
< . It. 258.

—----- Statuten—It, troaetivity—four/*.]
The master of a vessel registered at the port 

■f Winnipeg, and trading upon Lake Winni- 
had. in the years 1888. 1881). and is;HI. no 

n upon the vessel for wages earned by him

as such master. (2i Even if such a lien were 
held to exist, there was in the years men
tioned no court in the Province of Manitoba 
in which it could have been enforc'd: and it 
could not now be enforced under the C'olonial 
Courts of Admiralty Act. is;hi, 53 & 54 Viet, 
c. 27 t Imp. i. or the Admiralty Act. 181)1. 54 
A: 55 Viet. e. 211 ill. i. because to give those 
statutes a retroactive effect in such a case ns 
this would be an interference with the rights 
of the parties. Hergman v. The Aurora, 3 Ex. 
C. R. 228.

Right to Wages Jurisdiction of Court- 
Vessel Registered in Ontario—Disobedience 
hy Master of Order*.] When tile master of 
a vessel by his wilful disobedience of the dir
ect and positive orders of the owners causes 
the vessel to be driven ashore, he forfeits all 
right to wages. The maritime court of On
tario has jurisdiction over all claims for mas
ter’s wages, whether the vessel is “ within 
the jurisdiction of the government” or not. 
and this jurisdiction is not ousted by any col
lateral agreement between the master and the 
owner, or an agreement for an increased rate 
of wages depending upon the amount earned 
by the vessel during the season. Objections 
to the jurisdiction of the court may lie raised 
at the trial, though not taken in file answer. 
The Huron. 0 C. L. T. 127.

Second Suit Hear rent for name Cause 
of Action Effect of Arrest and Hail in a 
Port ign Court Effect of Foreign Judgment 
—I.ien of Master for Wages against Mart 
gag,e Rights of Master, Part Owner \las- 
t, r's Right to Ten Hays' Double Pay— Estop
pel—Right to Raise at the Hearing He 
fences not Set up in the Ifietrcr.] See The 
C. V. Pratt. 5 V. L. T. 417.

2. Other Cases.
Bottomry Bond Essentials of Hroker's 

Commissions.}—The hypothecation of a ship 
is only justified when it is done to secure 
amounts due for necessary repairs to enable 
the ship to proceed with her voyage, or for 
necessaries or provisions required for the same 
purpose. Furthermore, in order to enable the 
creditor to benefit by the hypothecation, the 
following elements must be prewmt in the 
transaction :—(a) The repairs must be per
formed and the necessaries or provisions sup
plied on the express condition that the claim 
is to he secured by a bond ; < b I there must be 
a total absence of personal credit on the part 
of the. owner or master: (c) before pledging 
the ship, the master should, if it was at all 
possible to do so, have communicated with the 
owner: and I d I there must not be sufficient 
cash or credit available to the master to pay 
the amount of the indebtedness so incurred. 
12»A master gave a bottomry bond on his 
ship for repairs executed some time previous 
to the voyage he was then prosecuting, and 
which were done entirely on his personal credit 
at the time, and upon the distinct understand
ing that lie would not be required to pay for 
them until his return from another voyage. 
It also appeared that the master had not com
municated with the owners before entering 
into the bond, although means of communica
tion were open to him ; and it was. moreover, 
shewn that the ship had enough credit at the 
place where the bond was made to pay the 
whole amount of the claim :—Held, that the
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bond was void, i.'t) A shipbroker’s commis
sions nimioi I»r tin- subject of a bottomry 
bond. Christian v. The St. Joseph, 3 Ex. 0. 
It. 344.

Dismissal of Master for Disobed
ience Shareholdi r ill Coin/mm/. | Si r 
Guildford v. Anglo French Steamship Co., 9 
8. U. 1(. 303.

Employment of Master " for the Sea
son " Ifcmniriation Loss of I « **«•/. | See
Filin v. .1 HHand H. 11. Co., 7 A. It. 4<‘4.

Negligence of Master Hiring of Vessel 
■—l.iiiliiltty.]—See Thom/mon v. Fouler, 23 O. 
It. 044 : Cram v. ligan, 24 O. 11. filH», 2.1 0. 
it. 524.

Selection of Crew Delegation h\! f hr ti
en to Master.]—A master may. among other 
duties, delegate to a superintendent or fore
man the duty of selecting fellow workmen or 

>1 in such a ease the master's 
obligation is limited to the exercise of rea
sonable care in selecting a competent nel
son for such purpose. In an action against 
defendants, the owners of a vessel, for em
ploying Incompetent sailors, whereby en acci
dent happened to the plaint iff. it appeared that 
the duty of hiring the sailors had been dele
gated by the owners to the captain, a compet
ent person for such purpose, and that lie bad 
hired the men in question:—I fold, that de
fendants were not liable. Wilson v. Hume, 
30 C. P. 542.

See post XI.

X. MORTfiAfiE.

Account of Earnings of Ship.l —
Semble, that a mortgagee of a vessel, until he 
takes possession or does something equivalent 
thereto, is not entitled to an account of the 
money earned by the vessel for freight. &e. : 
but where, in a suit by the mortgagees of 
a part owner of a vessel, the defendant, the 
owner of the other shares, admitted that he 
was sailing the vessel for the joint benefit of 
himself and the other owners, other than the 
plaintiffs, though previous to the institution 
of the suit lie had only asked for evidence that 
ill-- agent • • i the plaintiff really held the 
shares for them :—Held, that the fair in
ference was that the defendant was sail
ing for whomsoever might lie the owners 
or entitled to the earnings; and that, having 
had sufficient information to acquaint him 
with the fact that the plaintiffs had acquired 
the shares either as mortgagees or owners, he 
had thus recognized their right to demand an 
account. Merchants Hank v. Graham, 27 
Gr. 524.

Contract for Purchase—Itreach—Dam
ages -Dnla et ion.]—In an action against the 
vendee, upon a contract to accept a deed of 
conveyance of a vessel, and to give a mort
gage security upon it for the purchase money, 
the declaration, which shewed a delivery of 
the vessel by the plaintiff to defendant under 
the contract, alleged as a breach the refusal of 
defendant to accept such deed : and averred 
that by means thereof the vessel and its price 
had been lost to the plaintiff. At the trial 
the jury gave the plaintiff the whole value of 
the vessel, and the court refused to disturb 
the verdict. Fhillips v. Merritt, 2 C. P. 513.

Merger I'urehnse Ini Mortgagee at Wages 
Sale—Action on Covenant—Off/r to Reeon- 
vey.] — Declaration on a covenant to pay 
money. Plea, that the plaintiff sold a vessel 
to defendants, and that the deed containing 
the covenant sued on was a mortgage and re
conveyance thereof to the plaintiff to secure 
the purchase money, and that while the plain
tiff was mortgagee, the vessel and nil defen
dants’ interest therein was sold, and the plain
tiff became and is the absolute owner thereof, 
whereby the said mortgage became merged 
and satisfied. Equitable replication, that the 
vessel was seized and libelled for wages due to 
her crew, and condemned and sold in Detroit, 
in the I'nited States, under the admiralty law 
there, and the plaintiff purchased her for 
about $2.300 ; that she was sold without plain
tiff's privity or consent : that by the foreign 
law the purchaser acquires an absolute and 
paramount title thereto, and purchased at the 
sale, as any stranger might, and thereby 
bought the same absolutely, and not merely 
the interest or equity of redemption of the 
defendants therein as in the plea alleged : and 
that he holds the same by title paramount, 
and not as a mortgagee having purchased the 
equity of redemption thereof : and that said 
mortgage did not thereby become merged and 
satisfied as alleged :—Held, on demurrer, that 
defendant was not liable, for that the mort
gagee could not sue for the mortgage money, 
while asserting his right to the property mort - 
gaged wholly independent of any title derived 
from the mortgagor, and without any right to 
redeem. Parkinson v. Higgins, 37 IL C. R. 
308.

The replication, having been amended, al
leged that the vessel, being a British ship, was 
seized for wages due to the crew, and sold at 
Detroit, in the I’nited States, solely through 
defendants' default ; that by the law of the 
I’nited States the wages formed a lien prior 
to the mortgage, and the plaintiff, wholly to 
protect himself, and not to gain any advantage 
over defendants, became the purchaser ; that 
lie offered and was always willing to reconvey 
and deliver her to the defendants on being 
•aid the mortgage money and the sum paid by 
lim at such sale, which defendants refused to 
pay: that the plaintiff, having possession of 
the vessel, insured her. and on her loss by the 
perils of the sen received the insurance money, 
which the plaintiff is and always has been 
ready to apply on the purchase money : 
—Held, on demurrer, a good replication, and 
that the plaintiff, under the circumstances 
stated, was not precluded from r"covering on 
the covenant. S. C., 40 U. C. It. 274.

Mortgagee - Lien-holder—Priorities.]— 
When the res is not of sufficient value to pa.' 
the claim of a lien-holder and a mortgagee in 
full, the lien-holder is entitled to apply nil the 
proceeds in payment of his claim. Sidley v. 
The Dominion, Sidley v. The Arctic, 5 Ex C. 
It. 190.

The mortgagee of a ship who takes posses
sion under his mortgage before the institution 
of an action in rein for the recovery of a claim 
which constitutes a maritime lien, does not 
thereby become a subsequent purchaser, with
in the meaning of s.-s. 5 of s. 14 of the Mari
time Court Act, ns against the lien-holder, 
although the lien may lime arisen sine the 
date of the mortgage. (2) In such an action 
the lien-holder is preferred to the mortgagee. 
Sylvester v. The Gordon Gauthier, 4 Ex. C. 
It. 354.
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Power of Sale—Purchase In/ Trustee fur 
Mortgagee.]—The plaintiffs, who were mort
gagees of a vessel, in exercise of a power of 
sale contained in their security, on default of 
payment, sold the interest of their debtor by 
auction, when the same was bought by one 
who held it in trust for the mortgagees :— 
Field, that the effect of such sale and purchase 
was. that the plaintiffs remained mortgagees 
only of the interest so sold. Merchants Hank 
v. Graham. 27 Gr. 524.

Registration.| -See pont XII.
Right to Furniture in Vessel lt> -

moral. |-—Plaintiff was mortgagee of sixty-four 
shares in a vessel belonging to defendant, and 
on the defendant's insolvency was allowed by 
the creditors and the assignee to take her as 
she stood at a valuation. Defendant had pre
viously removed front the vessel a piano and 
several other articles, and had substituted 
stoves for steam heaters : Held. that, in the 
absence of fraud, the plaintiff was concluded 
by the settlement with the assignee by which 
he took the vessel ns she then stood, and 
could not recover these articles ; and that the 
mortgagor, being in possession, was entitled to 
manage the vessel as ho thought best, and 
to remove such articles upon substituting 
others for them. Semble, that a piano on 
board of a vessel would not pass to a mort
gagee under the words “with her boats, guns, 
ammunition, small arms, and appurtenances.” 
st. John v. Itullivant, 45 V. C. It. 614.

Unregistered Mortgage -Freight and 
Cargo E&cheguer Court.]—A mortgagee un
der an unregistered mortgage of a ship has no 
right of action in the exchequer court of Can
ada against freight and cargo; and unless pro
ceedings so taken by him involve some matter 
in respect of which the court has jurisdiction, 
tie \ will be set aside. Strong v. Smith, The 
Atalanta, 5 Ex. C. It. 57.

XI. Owners. 

(See, also, ante IX.)

Account—Costs.1— In actions for account 
ln'tween co-owners the rule as to the incidence 
of costs followed by the courts of law in part
nership actions may be adopted in a court 
of admiralty. (2) In an action of account, 
where there is a deficiency of assets, the court 
may order the costs of the proceeding* to he 
borne eounlly by the co-owners. Sidlrg v. 
Th< Dominion, Sidlrg v. The 1retie. 5 Ex. 
C. R. UK).

Juridiction of Erehcquer Court— 
IaJorsnnent of Writ.I—The exchequer court 
' is jurisdiction to hear and determine actions 
of account between co-owners of a shin. 
<l ruble, in an action by th« managing owner 
' 1 a ship against his co-owner, that the in- 

Tsement on the writ need not shew that 
ilere is any dispute ns to the amount in- 

_ Ued. JJall v. The Seaward. 3 Ex. C. 11.

Profits — Venture — Dissent.] — Quiere, 
whether co-owners of a vessel have a share 
iti the profits thereof earned in ventures to 
which they did not assent, as a majority of

the owners can employ the vessel against the 
will of the minority, who. however, can com
pel the majority to give a bond to restore 
the vessel in safety or pay the value of their 
shares. In such cases the minority do not 
share the hazard, neither are they entitled 
to the benefit of the voyage. McrrJiatits Hank 
v. Graham. 27 Gr. 524.

Running Expenses Advance Charge— 
Trust.]—Where certain persons, including G.. 
advanced money to complete the building of a 
yacht ;it Gobourg, to nail for prises ;.t New 
York and Philadelphia, and scrip under seal 
was executed declaring that < 1. was to hold 
the yacht in trust ns security for the ad
vances : and <». incurred certain running ex
penses in taking the yacht to the race:— 
Held, that <i. was entitled to a first charge 
on the proceeds of the sale of the yacht, for 
these expenses, as they had been incurred in 
prosecuting the enterprise for which the trust 
was created. Hurn v. Gifford, 8 1*. It. 44.

Sale of Vessel by One Trover.]—One 
of two joint tenants of a chattel is not liable 
in trover at the suit of his co tenant. for a 
sale of his chattel not in market overt. The 
plaintiff and one E. being joint owners of a 
vessel. F. caused it to lie registered in his 
own name, and sold and conveyed it to a pur
chaser. who disposed of it. The plaintiff 
brought trover against F. and his partner in 
business (who apnea red to claim no interest 
in the vessel |. and a verdict being found for 
both defendants against the Judge's charge, 
the court granted a new trial, costs to abide 
the event. AtcSab v. Houland, 11 C. I*. 434.

See Huker v. Casey. 1!» Gr. 537 ; Harrison 
v. Harris, 1 ('. I*. 235. post X. 3 (el ; W eldon 
v. I a ugh mi, 5 S. < '. It. 35 ; Jtourkc v. L'nion 
Ins. Co., 23 S. C. R. 344, post 4.

2. Evidence of them rship.

(a) Ac/ton* against Owners.

Joint Contract Forties—Certificate of 
Registration.]—Held, that the certificate of 
registration under 8 Viet. <\ 5 is the legal 
evidence by which ownership can he proved : 
and upon an action on a joint contract 
against more than one defendant, the evid
ence failing in proof as to one. a nonsuit was 
ordered, the recent decisions under the Eng
lish C. L. V. Act not permitting the striking 
out of a defendant's name in such case. 
Uochus v. Shaw, 8 C. I*. 391.

Negligence that Evidence—Share List.] 
—In an action against defendants, as owners 
of a steamer, for negligence in the carriage 
of goods, the captain of the vessel swore that 
they were shareholders, and that he sailed her 
for them, and on their account :—Held, suffi
cient proof of ownership, without producing 
the share list. O'Xeill v. Hake,, fs V. ('. R.
127.

Price of Goods Fnrnlshed \ssignment 
of Interest — Registration.] - .Vsiimpsit for 
goods furnished for a vessel. Defendant was 
called as a witness, and proved that lie had 
subscribed £50 towards a line of freight ves
sels from Toronto to Cjuebec. and that lie had 
never had anything to do with this boat, or
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with the plaintiff with respect to her: hut 
being sued for and obliged to pay some de
mands on her account, lie had assigned wlmt 
interest he had. It appeared, too, that the 
vessel was registered :—Held, not sufficient 
evidence of ownership to charge the defendant. 
MAtland v. Darns, 13 U. C. It. 118.

Price of Supplies—Shareholders—(.'erti- 
ficatc.1—In an action against several defend
ants tor wood furnished to a steamer, the 
proof of ownership consisted of parol evidence 
that one defendant had taken stock in the 
vessel and paid for it. and had represented 
several stockholders at a meeting held after 
■he had fixt. a certificate was also 
produced, signed by the collector of customs, 
stating the names of the registered owners, 
and the number of their shares:- Held, in
sufficient. Ijua-rc, whether the certificate was 
admissible in evidence under til Viet. <■. lit. 
Lynch v. Show, 17 U. C. it. -41.

Services of Disabled Ship -Fartics— 
Striking out Oral Evidence Certificate of 
Registration.}- Defendants’ vessel having got 
on shore, the plaintiffs’ vessel, the Manitoba, 
took off her passengers and freight and con
veyed them to their destination, upon an order 
to do so signed by the purser of defendants’ 
vessel, in an action tot the services bo ren
dered. the plaintiffs proved orally that ila- 
four defendants sued owned the Manitoba. 
One of the defendants was then called, and 
swore that another defendant, W. B., had 
ceased to have any interest in the Manitoba 
when the services were rendered, though he 
was still a registered owner. The name of 
this defendant was then struck out. No cer
tificate of registration was produced:—Held, 
(It that under the C. L. 1*. Act. s. (18, the 
amendment was authorised and that the 
name of a defendant improperly joined may 
be struck out without his consent, and even 
against his express objection. (21 That the 
oral evidence of ownership was admissible, 
and that it was not necessary to produce the 
certificate ; for, assuming that inactions by 
or against owners of a registered vessel as 
owners the ownership must be proved by the 
certificate, yet the mere ownership may not 
create a liability, and defendants may is- 
liable apart from it under a contract made 
by their agent, us in this case by the purser. 
Semble, that the objection was not open to 
defendants after their proof, without produc
tion of the certificate that XV. B. had ceased 
to he owner. Lake Superior Navigation Co. 
v. licutty, 31 U. R. 201.

(b) Action9 by Oienert.
Collision Oral Evidence lived.}- In an 

action for running down a ship it appeared 
that the plaintiffs were owners of the vessel
ni the tin..... . ifie collision, and in receipt of
the profits : and that there was a deed of 
partnership executed by some of the owners, 
but not by others, which provided for the 
mode of transfer: Held, sufficient as against 
a wrongdoer ; and that it was not necessary 
to produce this deed. Sutherland v. Uelhune, 
HI V. <’. it. 388.

Insurance Mortgagor— Sale under Ei. 
En. 1 In an action for insurance upon a ves
sel under the usual interim receipt:—Held, 
that the mortgagor of a non-registered ves
sel had not an interest saleable under a fi.

fa., s. 23 of 8 Viet. c. 3 only declaring that 
the registered owner, although a mortgagor, 
shall he considered the owner. Scateliera v. 
Equitable Eire lut. Co., 8 C. I\ 415.

Replevin--Transfers.}—in replevin for a 
steamer :—Held. that, under the various trans
fers set out in this case, the plaintiff was 
the legal owner --f the vessel. (Jildersleevc 
V. Corby, 15 U. C. It. 150.

3. Liability of Owners.
(a) For Disbursements of Master.

Evidence- duarantec.}—On a ship under 
charter being loaded, it was found that a sum 
of £173 was due the charterer for the differ
ence between the actual freight and that in 
the dinnerparty, and. as agreed, a bill for 
the amount was drawn by the master on the 
agents of the ship, and also a bill of £753 for 
disbursements. These hills not being paid 
at maturity, notice of dishonour was given to 
X'., the managing owner, who sent his son in 
the solicitors who held the bills for collection, 
to request that the matter should stand over 
until the ship arrived at St. John, where X’. 
lived. This was acceded to, and X". signed an 
agreement, in the form of a letter addres»ed 
to the solicitors, in which, after asking them 
to delay proceedings on the draft for £753. 
he guaranteed, on the vessel's arrival or in 
case of her loss, payment of the said draft and 
charges, and also the payment of the draft 
for £173 and charges. On the vessel’s arrival, 
however, he refused to pay the smaller draft, 
and to an action on his guarantee he pleaded 
payment, and that he was induced to sign 
the same by fraud. By order the pleas of 
payment were struck out. On the trial the 
son of X’. who had seen the solicitors swore 
that they told him that both bills were for 
disbursements, but it did not clearly appear 
that he repea toil this to his father. X. him 
self contradicted his son. and stated that he 
knew that the smaller bill was for difference 
iu freight, and there was other evidence to 
the same effect. Ilis counsel sought to get rid 
of the effect of X’.’s evidence by shewing that 
from agv and infirmity he was incapable of re 
membering the circumstance, but a verdict 
was given against him :—Held, that the de 
fence of misrepresentation set up was not 
available to \. under the plea of fraud, and, 
therefore, was not pleaded : that, if available 
without plea, it was not proved ; that noth
ing could be gained by ordering another trial. 
■!s, x . having died, fii< evidence would have 
to be read to the jury, who. in view of his 
Maternent that he knew the bill was not for 
disbursements, could not do otherwise than 
find a verdict against him. Held, further, that 
i lie delay asked for by X. was sufficient con
sideration to make him liable on his guarantee, 
even assuming that he would not have ben 
originally liable us owner of the ship. Vaug
han v. Richardson, 21 S. C. it. 359.

(b) For Fire from Steamboats.
Evidence—Admissibility.}—Action against 

defendants for negligence in the construction 
and management of their steamboat, by which 
sparks escaped from the funnel at a wharf, 
and the plaintiffs’ lumber and mills there were 
burned. The alleged negligence consisted in
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leaving the semens of the steamer open ; and 
mi the part of the plaintiffs evidence was re
ceived, though objected to. that on other occa- 
'iutis, at different times and places, the screens 
wore open, and cinders had escaped. The en
gineer and firemen on the boat, being after
wards called for the defendants, swore that 
the screens were closed, and had never on any 
im rasion been left open. The Judge ruled, at 
the close of the case, that the evidence ob
jected to was admissible, particularly as touch
ing the credit of defendants’ witnesses :—Held, 
that such evidence was inadmissible either 
to support the plaintiffs’ case when it was 
tendered and received. or for the purpose for 
which it was afterwards admitted: and the 
jury having found for the plaintiffs, a new 
trial was granted without costs. Edwards v. 
Ottawa Hiver Navigation Co., 39 U. C. R.
204.

Evidence of Negligence Sufficiency— 
Proof of Actual Negligence—lAcense.]—Held, 
that the evidence in this case was sufficient 
to go to a jury to establish negligence in the 
management of the defendant’s steamboat. 
The owner of a steamboat navigating the in
land waters of Ontario, without legislative 
authority, is liable for loss occasioned to prop
er! v by fire communicated thereto by the 
steamer, without any proof of actual negli
gent*. The fact that a steamboat has been 
granted a license by the inspector under the 
authority of the Act for the Inspection of 
Steamboats. 31 Viet. e. (15 fl>. >, does not re
move. neither was it intended to remove, 
the common law liability of the owner of such 
sti'umboat to a person whose property is in
jured. Hilliard v. Thurston, 9 A. It. '514.

See liroxcn v. McRae. 17 O. R. 713; Cram 
Ityan, 24 O. R. 500, 25 O. It. 524.

(c) For Negligence.

Evidence- Onus of Proof.]—In an action 
to recover damages for death caused by al
leged negligence, the onus is on the plaintiff 
to prove not only that the defendant was 
guilty of actionable negligence, but also, either 
directly or by reasonable inference, that such 
negligence was the cause of the death. Where, 

re, a man employed on the defendant's 
tug was drowned, and it was shewn that wood 
was piled upon the tug's deck in such a way 

to make it dangerous to pare along the 
!" k, but it was also shewn that there was a 

safe passageway on a scow lashed to the tug. 
and there was no evidence whatever as to the 
• :'i-e of the accident, the action was dis-

.... 1. 1 oting v. Owen Sound Dredge Co.,
27 A. R. 049.

Injury to By-stander—New Trial.]— 
‘ an action for negligence against the owners 

a steamboat, for injuries sustained by the 
; uintiff in consequence of one of the fenders 

broke loose from the steamboat while 
1 the act of leaving a wharf, and striking 
' ! injuring the plaintiff, who was standing 
Mlle wharf i. and it appearing that the plain- 

a had received warning to stand clear of the 
is, and that a person with ordinary care 

i -lit have escaped, the court set aside a ver
ier plaintiff, and granted a new trial 

0,1 payment of costs, (irievc v. Ontario 
■'team boat Co., 4 C. P. 387.

(d) For Obstruction to Navigation.
Information— Negligence — Expenses of 

Removal—Lighting.]—Where a ship had be
come a wreck and. owing to her position, con
stituted an obstruction to navigation, the 
court held that it was not necessary in an 
information against the owners for the re- 
covery of moneys paid out by the Crown 
under the provisions of 37 Viet. c. 29 and 43 
Viet. c. 30 for removing the obstruction, to 
allege negligence or wrongdoing against the 
owners in relation to the existence of such 
obstruction. (2> Under the Acts above men
tioned it is only the owner of the ship or
thing at the tin...... it* removal by the Crown
who is responsible for the payment of the 
expenses of such removal. (3) The right of 
the Crown to charge the owner with the ex- 
lieuses of lighting a wrecked ship during the 
time it constitutes an obstruction was first 
given by 49 Viet. c. 36, and such expenses 
could not be recovered under 37 Viet. c. 29 
or 43 Viet. c. 30. The (Juecn v. Mississippi 
and Dominion St eu ms hip Co.. 1 Ex. C. It. 
298.

(e) For Repairs.

Joint Owners | Where the plaintiff, at 
the request of A., the managing owner of a 
vessel, did certain repairs on the vessel, at 
the time not knowing that she was owned by 
A. jointly with others: -Held, that all the 
owners were jointly liable to plaintiff. Har
rison v. Harris, 1 C. P. 235.

Part Owner* Contribution.] Part own
ers of a ship are tenants in cqnmion of the 
ship, and partners in the earnings only. One 
part owner of a ship having taken possession 
of it, and expended in repairs more than the 
ship's earnings: Held, that the other part 
owner was not bound to contribute to the pay
ment of the difference. Baker v. Casey, 19 
Ur. 537.

(f) For Supplies.

Order Given by Master.] Where a 
steamboat was mortgaged and in possession 
of the mortgagees, who navigated her for their 
own benefit to wcure their advances, and she 
was tortlouely taken possession of by the cap
tain, who received the profits arising from 
her, for his own use:—Held, that the mort
gagor was not liable for goods furnished for 
the vessel while in the tortious possession of 
the captain. Fraser v. Flint, 4 O. S. 12.

See, also, Wilkes v. Flint, 4 O. »S. 19.
The master 1ms no right against the owners 

to detain the ship or freight for wages paid, 
or any disbursements made by him on account 
of supplies for the ship. Land v. Malden, 5 
V. C. R. 309.

In an action against defendant for goods 
supplied by plaintiffs to certain vessels, at 
the request of the masters thereof, there was 
no evidence of defendant having employed the 
masters, and, though the vessels appeared to 
have been transferred to defendant before the 
goods were supplied, the transfers were not. 
registered until after, nor was any express con
tract with defendant proved:—Held, that de
fondant was not liable. Haun v. Roche, 27 C. 
V. 142.
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Order Given by Other Persona.! -The 

mere owner of a chartered boat 1-- not liable 
for sii|i|ilies furnished to the person charter
ing. or ni the request of his agents, unless he 
is so liable hy express agreement liefween him
self and the charterer. Lyman v. Hank of 
Upper Canada, 8 I". ('. It. 354.

Action for provisions furnished hy plaintiffs 
to steamboats Is-longing to and run by defend
ants. It appeared that the steward of each 
boat was hound by contract with defendants 
to furnish these supplies, but there was con
tradictory evidence as to the plaintiffs* know
ledge of this arrangement, and as to the cir
cumstances under which the goods were or
dered and furnished. The jury having found 
for the plaintiffs: -Held, that upon the evid
ence set out in the case, a new trial was prop
erly granted in the county court. (2i That 
no absolute rule can be laid down as to the 
liability of ship owners in such matters, hut 
each case must depend on its own facts; and 
that here the jury should be asked, upon all 
the evidence, and considering the nature of 
the business, to whom was the credit given ; 
were the persons ordering the supplies the de
fendants' agents for that purpose within the 
ordinary rules as to principal and agent, and 
was the natural inference of the defendants' 
liability sufficiently rebutted by the plaintiffs' 
knowledge of the true arrangement cloy v. 
Jacques, 27 ü. C. It. 88.

In an action brought against the registered 
owners of a certain vessel for the value of 
goods supplied before they became such own
ers, not on the order of the defendants, but 
on the order of a third person, between whom 
and the defendants no relation of agency was 
proved:—Held, that the plaintiff could not 
recover. Held, also, that, it was open to the 
defendants to shew that their real interest was 
that of mortgagees, though ostensibly regis
tered owners. The fact that the vessel got the 
benelit of the supplies and necessaries did not 
make the registered owner liable. Sclson v. 
H igle, 8 O. It. 82.

4. Ship's Husband.
Contract—Percentage of Earnings—Per 

formative.]—In an action upon an alleged 
agreement by defendants, that if the plaintiff 
would purchase for them a certain vessel, 
and would perform the duties of a ship's hus
band in respect of her, they would pay him 
live per cent, on her gross earnings up to the 
time of the last voyage for which lie should 
as such ship's husband prepare her:-—Held, 
that, upon the evidence, the plaintiff's con
tract was not shewn to have been performed, 
and the jury having found in his favour a new 
trial was granted. Hall v. Duncan, 22 U. ('. 
It. (102.

Conversion of Vessel—Joint Owners— 
Marine In su ran re—. 1 ban do n m c n t—Sa l va gc.\ 
— V sale by one joint owner of property does 
not amount, as against his co-owner, to a con
version. unless the property is destroyed by 
such sale, or the co-owner is deprived of ail 
beneficial interest. A vessel, partly insured, 
was wrecked, and the ship’s husband aban
doned her to the underwriters, who sold her 
and her outfit to one K. The sale was after
wards abandoned, and the underwriters noti
fied the ship’s husband that she was not a 
total loss, and requested him to take posses
sion. He paid no attention to the notice, and

the vessel was libelled by K. for salvage, and 
sold under decree of the court. The uninsured 
owner brought an action against the under
writers for conversion of her interest :—Held, 
that the ship's husband was agent of the un
insured owner in respect of the vessel, and his 
conduct precluded her from bringing the ac
tion; that he might have taken possession be
fore the vessel was libelled : and that the 
uninsured owner was not deprived of her inter
est by any action of the underwriters, but hy 
the decree of the court under which the vessel 
was sold for salvage. Rourke v. Union Insur
ance Co.. 23 8. C. It. 344.

XII. Registration.

[8 Viet. c. .1. providing for the regis
tration of inland vessels, was consolidated hy 
('. S. ('. c. 41, which was rejwaled by 36 Viet, 
c. 128 (D.) ; R. S. C. c. 72.|

1. Foreign Vessels.

Right to Register.] Voder the Imper 
ini statute 12 & 13 Viet. e. 29, and previous 
statutes, foreign-built ships navigating our 
inland waters were entitled to be registered 
here. Smith y. Brown, 14 U. C. R. 9.

But under our statute 8 Viet. c. 5, and 
Imperial statute 17 & IS Viet. c. 104. they 
cannot be. Smith v. Jones, 5 C. P. 425.

2. Recital of Certificate.

Necessity for - - Bond for Transfer.] — 
Semble, that a bond given by third parties for 
the assignment of a vessel, but which is not 
intended to operate as an assignment, need not 
recite the certificate. Corby v. Cotton, 3 L. 
J. 50.

—j----- Mortgage.] — Vnder 8 Viet. c. 5,
ss. 13, 23. 24 (C. I, the certificate of registry 
of ownership must be recited in a transfer by 
way of mortgage or security ( with power of 
sale in case of default), us well as upon an 
absolute or immediate sale; and if omitted 
the mortgage will be void. M at kins v. Cor
bett, 0 U. C. it. 587.

--------- Sale under Execution.]—It is not
necessary that the transfer of a vessel by the 
sheriff upon a sale under execution should be 
registered or recite the certificate of owner
ship. Smith v. Brown, 14 U. C. R. 9; Smith 
V. Jones, 5 C. I'. 425.

Sufficiency of — Mortgage — Identity of 
Vessel.]—The following recital in an inden
ture of sale by way of mortgage of a vessel : 
The schooner “James Coleman of Dundas, 
and duly registered according to the statute in 
such case made and provided, and the certi
ficate of ownership of which is granted to the 
said William Colclengh, whereby it is certified 
that the said vessel was registered at the cus
tom house in the port of Hamilton the 8th 
day of April, 1847. and is of the burthen of 
232.70, and which said certificate is under the 
hand of John Davidson, the collector in and 
for the said port of Hamilton, as on reference 
to the said certificate will fully appear 
Held, not a sufficient compliance with 8 Viet.
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r. 5, 88. 2. 7. 13. and tlmt therefore tho in
denture was void. The recital was hold in- 
oilfioient in giving ilu* tunnago alone of the 
vessel, which could not he said, within the 
terms of s. 13. to In* such a description of the 
vessel ns to shew the identity of the vessel 
transferred with tlmt described in the certifi

le "i registry. Sherwood v. Coleman, • ! U. 
it. till.

3. other Canes.

Application of Statutes — Inland
U ntil». 1 - The Imperial Act 17 & IS Viet. c. 
M4 does not repeal altogether S Viet. c. 
.1. hut applies only to vessels proceeding to 
sea. and our statute remains in force ns to all 
vessels navigating exclusively our inland 
waters. Scott v. Cartel h, 20 U. C. It. 430.

Certificate—Indorsement on—Mortgage.]
This court cannot relieve against the omis

sion of a mortgagee of a registered vessel, to 
have the proper indorsement of such mortgage 
made on the certificate of ownership. Cole- 
man v. Shcricood, 2 fir. 052.

Requisites.']—A certificate of owner
ship under 8 Viet. c. 5, s. 2. is not invalid 
because the additions of the owners are 
omitted, the statute on that point being direc
tory only. (iildcrsleeve v. Corby 15 I’. C. R. 
150.

Effect of not Registering — Action by 
Transferees.] — Plaintiffs, being registered 
owners of a vessel, transferred her by bill of 
sale, which the vendee neglected to register : 
and in an action by plaintiffs for injury, not 
of a mere temporary character, sustained by
I he vessel, the vendee came forward as a 
witness on their behalf :—Held, that the de
fendant could not set up the vendee's right to 
defeat the action, the plaintiffs under the Ship 
l; -try Act still appearing as legal owners.
II ilsun v. Cameron, 22 C. P. 108.

Effect of not Registering Promissory 
Antes— Title.]—Where an action was brought 
for refusing to sign certain notes, the sale 
and delivery to defendants of shares in a 
'■'■liooner being alleged as the consideration 
I r the promise ; and it appeared that the 
plaintiff had surrendered his interest to de
fendants, and that they had continued in ex- 

>n of the vessel, bill ilmt no 
assignment bad been made as the statute 
direct**, and no transfers indorsed on the regis- 

. nor any new eertifieate of ownership 
grained, the eourt ordered a nonsuit. Rut if

fondants had given their notes, they could 
"ot have resisted payment on the ground that 
tli'W had not received a valid title. Orscr v. 
Mountcny, 9 V. C. R. 382.

Mortgagee Rights of.] — Held, that the 
plaintiff, under the facts, was not prevented 
l 'in asserting his right as mortgagee by any
thing in the Ship Rogistrv Act. s Viet. c. 5. 
' •>"!• -/ V. McDonell, if U. C. It. 454.

Necessity for Registration -lluilder— 
■‘"ii"\rty Passing.]—Held, that a builder of a 
'f i* not compelled to have her registered 
bo: av he can make a valid sale. Held, that

written instrument is not requisite to pass 
Pt" i • rty in a vessel which need not lie regis- 

under the Act. Chisholm v. Potter. 11 
C. P. llfi.

Place of Registration.]—Held, that un
der s. 4 some of the owners, living at Rath, 
might properly register the vessel at Kingston. 
(iildersleevc v. Corby, 15 U. C. R. 150.

Proof of Ownership by Registration.]
—See ante XI. 2.

Sec Ilmen v. Roche, 27 C. P. 142. ante XI. 
3 (ft; Georgian Hay Transportation Co. v. 
Fisher. 27 fir. 340. 5 A. R. 383. post XVII. : 
Luff man v. Luff man, 25 A. R. 48. post XIII.

XIII. Sale and Transfer.

Contract for Purchase — Specific Per 
formnnee—Change in Position.] — A steam 
vessel owned by the members of a limited 
partnership was registered in the name of the 
general partner. 1 taring his absence from 
this country the s|ieeinl partners agreed for 
lit» sale of the vessel, and gave their bond con
ditio... I io obtain a good and sufficient trans
fer thereof to the purchasers, within three 
months, and placed the purchasers in posses
sion. Two years afterwards the vessel was 
sold under execution issued against the general 
partner, and was taken out of the possession 
of the purchasers by a writ of replevin, the 
purchasers giving notice of these proceedings 
to the special partners, who took no steps to 
prevent the removal of the vessel ; and the 
purchasers thereupon proceeded at law against 
the obligors in the bond, and recovered judg
ment against them, after which they filed a 
hill for specific performance of the contract, 
and an injunction to stay proceedings under 
the judgment. The court, taking in.to consid
eration the great changes which had taken 
place in the iiosition of the parties, and the 
depreciation in value of the steamer, refused 
specific performance, and dismissed the hill 
with costs. Cotton v. Corby, 7 Gr. 50. 8 Gr. 
98.

Covenant against Other Sales -.Voticfl
to Purchaser — Injunction.] — The owner of
several steamers, who was carrying on busi
ness as a forwarder, sold one of them to 
another forwarding firm, and upon the sale 
covenanted that lie would not directly or in
directly have any interest in any vessel 
navigating the St. Lawrence below Ogden s- 
burgli at any time thereafter; and also that 
lie would not dispose of two other steamers 
then owned by him to any person or persons 
for the purpose of navigating the St. 
Lawrence below Ogdensburgh. The eourt held 
the purchasers from this firm, with knowledge 
of the covenant, bound by the covenant en
tered into by the original proprietors, and 
granted an injunction restraining them from 
navigating the river below Ogdensburgh with 
those vessels. Holcomb v. Xixon, 5 Gr. 278, 
373.

Incumbrances —t avenant against—.IchVm 
on — Effect of .Xofice to J endec of Incum
brance—Equitable Defence—Payment of Pur
chase Money.]—See McDonell v. Thompson,
Hi U. C. R. 154.

Lien for Purchase Money.]—The part 
owner of a Rritish registered ship sold his 
shares therein on credit to defendant 1 ►., who 
having made default in payment of the balance 
of purchase money, an execution at law was 
obtained therefor, under which their interest
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in the vessel was .sold by the sheriff to C., an
other defendant, and a hill was thereupon filed 
by the vendor claiming a lien on the vessel 
for unpaid purchase money. A demurrer 
thereto for want of equity was allowed. 
linker v. Demy, 15 tir. (MX

Non-acceptance 'lender—Incumbrances 
—Pleading.] — Special assumpsit for not ac
cepting a schooner, which the plaintiff agreed 
to sell to defendant, together with the ap
parel, tackle, furniture. &c., and to convey 
free from all incumbrances, for a stated price. 
Upon special demurrer the declaration was 
held had for not alleging that the convey
ance tendered embraced the “ apparel, tackle, 
and furniture,” and because it was not in
consistent with all the averments that the 
" apparel, tackle, and furniture” might not 
be free from incumbrances. Phillips v. Mer-

Non-convcynncc Incumbrance I p/di
eu t ion o/ Payments - W aiver — Pleading— 
Damages.] — declaration on a bond condi
tioned to convey to the plaintiffs within three 
months a certain steamboat, and for quiet 
possession of the same from the making of the 
bond, assigning as breaches : < 11 not convey
ing within three months; (Id an eviction by 
one (>. s. (I. under a mortgage derived from 
defendants. I'lea, to the first breach, that 
said steamboat was mortgaged to J. II. (’. at 
the time of the execution of the bond, for the 
same amount as plaintiffs had agreed to pay 
defendants, and that defendants had handed 
him the notes given by plaintiffs for the price; 
and the said J. II held the mortgage only 
as security for due payment thereof, and 
plaintiffs thereupon discharged defendants 
from procuring such conveyance. The plea to 
the second breach, after stating a similar I 
agreement, alleged a transfer of the mortgage | 
from J. II. C. to O. S. Ci., and that the plain- j 
tiffs made default in their agreement by non
payment of one of the notes, whereupon O. ! 
S. <1. took possession, claiming an equitable 
interest by virtue of said agreement with de- I 
fendant and his assignees. Moth pleas held 
bail on demurrer, the plaintiffs engaging to 
apply their payments towards an incumbrance | 
not amounting to a waiver of their right to 
a conveyance from the vendors. Corby v. 
Cotton, 7 C. P. 209.

The question on a motion was (on the same j 
facts and pleadings as above) whether the 
plaintiffs were entitled to the damages as ' 
assessed by the jury (£0,075). the defendants 
contending that the measure of damages should j 
have been the amount necessary to redeem the j 
steamboat. The court held that the damages 
were properly assessed. .S'. G\, ib. 392.

Possession - Unpaid Purchase Money— 
Retaking Removal of Machinery.] On an 
agreement for the sale of a steamboat, the ' 
vendor delivered possession to the vendee, and 
covenanted to transfer the vessel with her 
machinery and furniture to the purchaser ab
solutely. upon payment of the balance of pur
chase money by instalments ; and on default 1 
in payment of any portion the vendor should 
be at liberty to resume possession of the ves
sel, with her machinery and furniture. The 
court restrained the purchaser from removing 
the machinery from the vessel, so long as tiny 
part of the money remained unpaid. Laugh
ton v. Thompson, 7 tir. 30.

Unregistered Lien — A’o/icc.] — While 
under s. 57 of the Merchant Shipping Act,

1894, 57 & 58 Viet. c. 00 (Imp.), unregistered 
equitable interests can be enforced as between 
the parties immediately affected, the effect of 
a. 6o i- that a purchaser from the registered 
owner takes a title free from unregistered 
equitable interests even though lie has notice 
of them. Luffman v. Luffmun, 25 A. It. 48.

Warranty — Oral Evidence -Pailarc of 
Consideration — Surety.] — Assumpsit on n 
note made by defendant jointly with A. and 
It. i'lea, that the note was given for the pur
chase money of a schooner sold by plaintiff to 
A. ami It., defendant being their surety: that 
the plaintiff on such sale guaranteed the ves
sel to be sound, but she was not sound, but 
unsafe and rotten, as the plaintiff well knew, 
and the said A. and It., immediately after the 
sale, discovered the unsoundness, returned the 
vessel to plaintiff, and repudiated the sale. 
At the trial the written instrument was pro
duced, from which it appeared that the sale 
was to defendant alone, and no such guarantee 
as alleged was contained in it. it was proved 
that A. and It., after keeping the vessel a 
fortnight, tendered her back to the plaintiff, 
but she was refused, and they went on using 
her:- Held, that oral evidence of the war
ranty stated in the plea was not admissible. 
Semble, that the facts did not shew a total 
failure of consideration, and therefore formed 
no defence. Semble, also, that the defendant 
could not shew on the face of the writing pro
duced that the sale was to A. and It., and not 
to himself. Henderson v. Cotter, 15 l". C. It. 
345.

Warranty as to C\auu -Hrvach- Dam
ages.]—The defendants bought a vessel from 
the plaintiff, who, as the jury found, warrant
ed her to class 11. 1, and promised to get her 
insured in a company of which lie was agent, 
for $1.400. She would not class as B. 1. and 
no insurance could be effected under that 
class ; but defendants sailed her uninsured un
til she foundered and was totally lost. In an 
action for the purchase money :—Held, that 
the measure of damages to which defendants 
were entitled for breach of the warranty was 
not the $1.4<Xt for which she might have been 
insured, but the sum which it would have 
taken to make her class 15. 1, which it was for 
refendants to shew. La Roche v. U'lluyan, 
1 O. 11. 300.

XIV. Salvage, Average, and Contbiuutiun.
1. Contribution to Expenses.

(a) Occasioned by Stranding.

Lien—Pleading.]—Where a vessel carrying 
goods is stranded and lost by stress of weather, 
the master may, to save the cargo, employ an- 
oiher vessel to take it to the place of destina
tion, and the owners of such goods will be 
liable for any extraordinary expense so in- 
• erred, in addition to the freight. Declaration 
against defendants ns common carriers, charg
ing that the plaintiff delivered to them goods, 
lo be carried from Montreal to Cobourg, and 
there delivered to the plaintiff within a rea
sonable time, dangers of navigation excepted, 

; and that they did not so safely carry or deliver 
said goods, although no dangers of navigation 

I prevented, but through their negligence the 
same were wholly lost. It appeared that the 
goods were shipped at Montreal, with the 
goods of several other persons, on board de
fendants' vessel, which, without any negligence
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of the master, was driven on shore between 
Kingston and Toronto, and became a total 
i"'S. The master, in order to save the goods, 
procured another vessel, by which they were 

ik'-n tu Cobourg; and the defendants there, 
in addition to the freight agreed on, claimed 
from the plaintiff his shave, upon an average, 
according to the value of the goods of the sev
eral freighters which were saved, id' the charge 
ef transporting his goods from the wreck to 
( nbourg. The pluintiff paid the charge f.or 
freight only, hut refused to pay the extra 
claim or execute an average bond, and defend- 
; nts detaining the goods, he brought this ac
tion: Held, that the plaintiff was liable to 
••m'h charge, and that defendants had a lien 
upon the goods for it. Rogers v. Hooker, 15 
I f. It. (53.

Towage.]—Where a vessel was dangerous
ly stranded on our lakes by accident arising 
from the perils of navigation, and without 
fault of the master :—Held, that the expense 
iicurred by the master in hiring a steamer to 

lia til her off. and by which he was enabled to
proc... I to his destination, gave a claim for
"•niribution against the owners of the cargo, 
upon general average. Orover v. Bullock, 5 
1C. It. 207.

Voluntary Stranding. | -The owners of 
a vessel have no right to average on account 
of expenses occasioned by stranding, when the 
stranding was not voluntary: and the mere 
M- oring a vessel to a less dangerous place for 
mlanding, when she is inevitably driving to 
tin- shore, is not a voluntary stranding. Gibb 

Uchoncll, 7 V. C. R. 350.

Whore a vessel was disabled by a gale near 
a lee shore, so that she could not work off, 
and after the anchors had dragged until she 
I" uaii to pound on the bottom, the master, 
v itli the view not of saving the cargo, but of en
abling the crew to escape, headed her round 
i" the shore, where she was stranded and ab
andoned by the crew, and the defendant, the 
"viler of the cargo, afterwards got it out at 
l-i- own expense:—Held, that the stranding 

is not voluntary, and that the cargo was not 
liable to general average. Itanceg v. Burns, 
31 <’. I\ 313.

Wages and Maintenance of Crew—
/I'l/iuir».]—Held, that the plaintiff was not 
••milled to recover from the defendants for the 
wages and provisions of the crew while the 

"il was stranded, and in endeavouring to
- "I her off the beach, even though the damage 
1 aie lo the vessel was itself a ground for gen- 
'■i'iiI average. Held, also, that defendants were 
' dil'' for the value of the repairs rendered 
' rassnry by the stranding, whether it was a
- ii'Tal average loss or not. for it was a loss 
1 jierils of the sea. Held, also, that the 
: lint iff was entitled to recover from defend-

K the proportion charged against the cargo 
d freight, and was not himself obliged to 

■licet the share, if any, of general average 
! against the owners of tin- cargo. Stem- 

I ■ff v. Royal Canadian Ins. Co., 42 U. C. R.

>'ce McCart v. Young, 1 L. J. 70; Phœnix 
do. v. Author Ins. Co., 4 O. R. 524; 

]\'< stern Assurance Co. v. Ontario Coal Co., 
O. It. 402. 20 O. It. 205, 10 A. R. 41, 21 

s. C. It. 383.

(b) Other Expenses.
Rescue of Cargo aud Hull—Lien.} — 

The plaintiffs in October. 1N73. shipped 02 
tuns of pig iron on the defendant's vessel at 
Montreal, to be carried to Hamilton. She ac
cidentally caught lire in the canal on her voy
age and was destroyed, and the iron sank. 
The vessel was insured, but not the cargo, and 
i lie inspector of the insurance company, after 
consultations with the cn»tuin, made a con
tract for raising the hull, machinery, and 
cargo. The iron was piled up at the lock 
ready for shipping in the soring, and was then 
sent on, hut defendant claimed a lien upon it 
for a portion of the expenses incurred in rais
ing the hull and engine:—Held, that there was 
no such lien : that the services rn-'-red could 
not he considered as in the nature of salvage 
services or general average, the iron not being 
in danger of destruction or loss: and that the 
master could not he considered as the plain
tiffs’ agent to make the contract, for there was 
no difficulty in communicating with the plain
tiffs and getting their instructions, and such 
implied agency only arises in case of necessity. 
(imm II V. \lm Kill/, 87 v. ('. R. 824.

Towage — Lien.] — Defendant's schooner 
was engaged to carry n cargo of timber from 
Spanish Hiver to Chippewa. She left Spanish 
Hiver with the timber on the 15th October, 
and anchored on that day at lluyfield Sound, 
leaking badly, where she remained till the 
10th November, and was then towed by n tug 
to Sarnia. There she got a steam pump, anil 
with it on board was towed to the Welland 
canal, where she arrived on the 25th Novem
ber. and being frozen up the cargo had to be 
unloaded. Defendant refused to give up the 
lumber unless, in addition to the freight, the 
plaintiff would pay his share for general aver
age of: (1) the expenses incurred for charges 
of the tug. $1,200; (2) use of hawser, $50; 
|3> use of steam pump. $315 : f4l telegrams, 
protest, adjustment, $25: (5) extra help for 
discharging, $120; — Held, that if the vessel 
had been seaworthy the first, second, and fifth 
items would not have been chargeable; and 
that the third might be. Held. also, that 
the evidence shewed the vessel to have been 
unseaworthy nt the commencement of and dur
ing the whole voyage, and that the expense 
was occasioned thereby : ami that the defend
ant therefore had no claim. Chaflcy v. Sehoo- 
/../, 10 Ü. 0 i: Iff,

--------  Zee.] — A liability to general
average contribution arises only where both 
ship and cargo are in imminent and uncon
templated peril and there is expenditure or 
sacrifice to secure their safety. There is, 
therefore, no liability on the part of the cargo 
of a ship t" general average contribution 
when, at a season of the year when such an 
occurrence is to he expected, ire forms in a 
hnrbnur where a ship is lying in safety, and 
n tug is employed for the purpose of releasing 
her to enable her to complete her voyage. 
Kidd v. Thomson, 2(5 A. It. 220.

2. Jettison.
Deck Cargo—Average.]—Where the usage 

is proved to carry a deck cargo, if that cargo 
lie thrown overboard in a storm to lighten the 
vessel, the owner of the vessel is liable for 
average to the owner of the deck cargo, with
out proving the value of the cargo in the hold,



6503 SHIP. 6504

ami hiking it into account. (IroumUv v. Fir
st i sti i>ht ns v. Mcltonell, M. T. b Vick. It. 

it J. I Mg. 3ÔNI ; Merritt v. /n «. M. T. 4 Viet.,u. & .i Dig. afixti.
Contribution.]— The owner* of good* 

stored umler the disk, «re not liulile to con
tribute liy way of general average to the loss 
of goods laden on deck and thrown overboard 
from necessity in a storm, and with the liiqs* 
of saving the ship and cargo. Semble, that 
the ship owner would, in such a case, lie liable 
to general average, tlibb v. MeDoncll. 7 V. 
C. It. 35b.

•----- Contribution -lunurern.]- A marine
policy upon a vessel described as a “ steam 
barge” was warranted by the assured "to be 
free from any contribution for loss by jettison 
of property laden on deck of any sail vessel 
or barge.” There was nothing else in the 
policy as to the vessel insured carrying a deck 
load : Held, that the "barge” mentioned in 
the policy did not mean the insured vessel, nor 
did it refer to a steam barge. The vessel 
wni ashore on Lake Huron, and was beached, 
after throwing out part of the cargo, as the 
only means, in the judgment of the captain, 
of saving all concerned : Held, that the plain
tiff was entitled to recover for the deck load 
as for general average, it not being excluded 
by the condition above mentioned, and there 
being evidence of a custom on the lakes for 
steamers to carry such loads, and to deal with 
them as subject to general average. Sti inhoff
v. Itogal Canadian In». Co., -Ill V. C. It. ,"ltl7.

-------- Contribution Innurcrn — Hit I of
Lading. I - Defendants insured the plaintiffs’ 
vessel by a policy containing nothing as to 
deck loads. A hold full and deck load of coal 
was shipped upon her at Cleveland for To
ronto. b.v a bill of lading, which provided “ all 
properly on deck at risk of owners." She 
went ashore during the voyage, and the coal 
upon deck was thrown overboard in order to 
get her off and save the vessel and the rest of 
the cargo, which was thereby accomplished. 
It was admitted that the usage at the date of
the polit I. Il- \\ e|| ; I -■ al I lie t III........ f the III —.
was for vessels trading between Toronto and 
Cleveland to carry deck loads :—Held, looking 
at the sjieeial terms of the bill of lading, that 
the defendants were not liable to contribute 
to their share of the loss. Semble, however, 
that but for the bill of lading the defendants 
would be liable, for that the usage to carry 
deck loads being admitted, the jettison of such 
load, in the absence of any usage to the con
trary, must be contributed for in general aver
age. Spooner v. Wen tern Annum nee Co.. 38 
< . C. It. 152.

3. Lien for Sal vane Service».
Crew — Agent—Itclcane—Bar to Arliott.1 

—A crew of a fishing schooner had informed 
certain salvage services in respect of a derelict 
ship, and gave the following power of attorney 
respecting the claim for such services to the 
agent of the owner of the schooner : “ We,
tin1 undersigned, being all the creu of the 
schooner lolanthe at the time said schooner 
rendered salvage services to the barque Que
bec, do hereby irrevocably constitute and ap
point Joseph O. Proctor our true and lawful 
attorney, with power of substitution, for us 
and iu our name and behalf as crew of the

said schooner, to bring suit or otherwise settle 
and adjust any claim which we may have for 
salvage services rendered to the barque Quebec 
recently towed into the port of Halifax. Nova 
Scotia, b.v said schooner lolanthe; hereby 
granting unto our said attorney full jiower 
and authority to act in and concerning the 
premises as fully and effectually as we might 
do if personally present, and also power at his 
discretion to constitute and appoint, from time 
t-t time, as occasion may require, one or more 
agents under him. or to substitute an attorney 
for us in his place, and the authority of «II 
such agents or attorneys at pleasure to re
voke Held, that this instrument did not 
authorize th<‘ agent to receive the salvage pay
able to the crew or to release their lien upon 
the ship in respect of which the salvage ser
vices were performed. (2j That payment of 
a sum agreed upon between the owners of such 
ship and the agent, and the hitter's receipt 
therefor, did not bar salvors from maintain
ing an action for their services. The Qmchic, 
3 Ex. C. 11. 33.

Limitation of Action - Furehaner Xn- 
tiee of Claim. |- An action in rem against a 
tug was brought claiming #SlNi for salvage 
under an alleged agreement made in the Pro- 

| vinee of Ontario with the master of the tug 
! at the time the salvage services were rendered. 

Subsequently, but before action was brought, 
the tug was sold h> the Quebec Bank, under 
a mortgage held by the bank, to a purchaser, 
who it was alleged had notice of the claim. 
The purchaser paid part cash and gave a 
mortgage on the vessel to the bank for the 
balance which remained unpaid. The action 
was not begun until after ninety days from tlie 
time when the alleged claim accrued. The 
purchaser claimed in his defence the benefit of 
s. 14, s.-s. 5, of the Maritime Court Act, It. S. 
C. c. 137. re-enacted by s. 23, s.-s. 4. of 
the Admiralty Ad. 1891. 54 & 55 Viet. <•. 29, 
as a bar to plaintiff's claim :—Held. that, as 
against a bonfl fide purchaser, the plaintiff's 
claim ( if any i was barred, and the lien on 
the vessel (if any) destroyed, even though the 
purchaser had actual notice of the claim at the 
time of or before his purchase. The C. •/. 
Munro and The Home Buie. 4 Ex. C. II. 14b.

Right of Charterers — Set-off—Co*Kl 
i —A wrecking company chartered a steam tug 
| from the owners, who insured themselves for 
I all insurable risks over five per cent., the com

pany to make good all repairs, losses, and 
l damages not insurable under the usual policy.

and all injuries, &c., up to five per cent, of the 
| estimated value of the vessel. Through the 
1 negligence of the company's servants the ves

sel was sunk, and the company raised her 
Held, that they were entitled to a lien for the 

! salvage ; but, the company being largely in- 
| délited to the owners, no costs were given. 

Held. also, that there is no set-off against a 
maritime lien except in the case of master's 
wages under the Merchant Shipping Act, 1854. 
The Conqueror, 3 C. L. T. 332.

4. Xaturc of Salvage Services.

Blasting — Stranded Ship—Cour/.1—A 
ship was stranded on a rocky shore with a 
point of ris k protruding through her hull. H. 
was employed to blast it,away and so free the 
ship:— Held, that this was not a salvage ser- 

l vice. The Conta Itiea, 3 Ex. C. It. 23.
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Towage — Other •Service*.] —A stranded 
\fss»*|. abandoned by the owners to the under
writers and sold by them, was saved, and was 
brought by the purchasers to a shipwright for 
repairs :—Held, that the towage of the vessel 
from the place where stranded to the dry dock 
was a salvage service. (2) Claim for use of 
anchor, chains, &c., used in saving vessel :

Held, a salvage service. (3) Claim for per
sonal services not performed on vessel :—Held, 
not a salvage service. (4) Claim for ser
vices of tug in an unsuccessful attempt to re
move vessel:—Held, not a salvage service. 
Salvage is a reward for benefits actually con
ferred. The Glen iffer, 3 Ex. C. It. 57.

Towage and Salvage Distinction.]—In 
a collision between a steamer and a sailing 
vessel, the latter immediately became water
logged and helpless, and in u position where, 
though safe for the moment, she might very 
shortly have been in great danger : —Held, that 
to rescue her was a salvage and not merely a 
towage service. The Zambesi and The Tunny 
1 hi lard. 3 Ex. C. It. 07.

Salvage means rescue from threatened loss 
or injury. No danger, no salvage. If the 
ship be in danger, then the rescuers earn a sal
vage reward, which, on the grounds of public 
policy, is to be liberal, but yet varies accord
ing to the imminence of the danger to the 
ship on the one hand, and the skill and en- 

■ rprise and danger of the salvors on the other 
hand. (2 I A small packet steamer, while per- 
i"fining one of her regular trips between cer
tain points in thick weather, discovered a 
1 irge steamship lying at anchor in such a posi
tion as to be in imminent danger of becoming 
a total loss. The latter signalled the former, 
n il asked to lie towed into port. This the 
packet steamer refused to do. wishing to pro- 
seciite her voyage, hut agreed to tow the ship 
out of her dangerous position to the open sen, 
and then give her captain directions to enable 
him to reach his port of destination. This 
"IT. r was accepted and acted upon. In con

ning the ship to the open sen the packet 
steamer performed the services both of a pilot 

n i a tug. and shewed skill and enterprise, 
and incurred appreciable risk, while so en- 
. .'- d : Held, a salvage and not a mere tow- 

- n'vice. Canadian Pacific Xavigation Co. 
v. Th' i'. F. Sargent, 3 Ex. C. It. 332.

Yacht Dragging Anchor in Public
Harbour —<1 ur indict ion of Exchequer Court 

Amount in Dispute.]—A yacht, with no one 
"ii board of her. broke loose from anchorage in 
•I public harbour during a storm, and was 
boarded by men from the shore when she was 

a position of peril, and by their skill and 
prudence rescued from danger : — Held, that 
1 > were entitled to salvage. 'Hie plaintiffs

< 1 nied the sum of $100 for their services:— 
Ib id. that, inasmuch ns the right of salvage 
' disputed, the provisions of s. 44 (a) of It. 
S. i ", c. SI did not apply, and that the court

risdiction in respect of the action. 
'. ahey \, The Maple Leaf, 0 Ex. C. It. 173.

Iline v. The Thomas ./. Scully, (I Ex.
< It. 318, post XVIII.

3. Remuneration for Salvage Service*.

Collision—Both Ships at Fault.]—Where 
i ' vessels in collision are both at fault, and

one vessel renders salvage services to the 
other, when the value of such services is de
termined. it should be divided and the sal
vaged vessel only be required to pay one-half 
of the amount. The Zambesi and The Fanny 
Dutard. 3 Ex. C. It. 07.

Rule of Admiralty Court -Cost*.] — 
Held, following the usual rule, that not more 
than a moiety of the value of the res at the 
time when saved should lie awarded to sal
vors, there being no exceptional feature ex
cept the small value of the res. Costs of sal
vors awarded out of other moiety. Costs of 
arrest and sale and of bringing fund into court 
paid in priority to claims out of fund, in pro
portion to the value of the res at the time of 
delivery to a dry dock company, and bal
ance of the proceeds of sa le, which was not 
sufficient to pay claim of possessory lien 
holder. The G le niff er. 3 Ex. (J. R. 57.

-------- Wrecking Company—Contract.]—A
vessel Iteing stranded on the northern shore of 
lake Erie, the master telegraphed to the man
ager of a wrecking company at Detroit for 
lugs and wrecking apparatus, to which the 
manager answered agreeing to furnish the 
same. They were accordingly sent and the 
vessel rescued and saved. The plaintiffs claim
ed to recover an amount exceeding the value of 
the vessel, made up of per diem charges for 
ib" tugs and apparatus: Held, that in ac- 
tions in the high court, salvors, in the absence 
of a specific or express agreement to the con
trary. must be taken to render their services 
under and subject to the rule of the admiralty 
court limiting the maximum amount of sal
vage to a moiety of the value of the saved 
vessel, and cargo, if any, which rule is equally 
applicable to wrecking companies as to or
dinary vessel owners ; that the agreement must 
define a specific amount ns to the salvage to 
be paid, or a rule whereby it may lie deter
mined; and that there was no agreement here, 
but merely a request to perform the services. 
Semble, that the master of a vessel cannot hv 
express agreement bind the owners to pay 
salvage beyond the value of the vessel. Inter
national Wrecking and Transportation Co. v. 
l.obb, 11 O. R. 408.

Special Contract - Enforcement. | - - 
Where an agreement for salvage services had 
been entered into between the master of a 
stranded ship and the master of a tug, unless 
it appears that the latter bad taken advantage 
of tbe distressed condition of the stranded ship 
to make an extortionate demand, the court 
will enforce such agreement and not decree a 
quantum meruit. l2i In such a case the 
agreement is valid primfl facie, and the onus 
is upon the defendant to shew that the price 
stipulated for was unjust and exorbitant, and 
the promise to pay it extorted under unfair 
circumstances. Connolly v. The Dracona. 5 
Ex. C. R. 140.

If an agreement for salvage service was just 
and reasonable when entered into, it will not 
be disregarded because something has happen
ed subsequently, or some contingency, of which 
one party or the other has taken the risk, 
has occurred to make it more onerous on one 
or the other than was anticipated when it was 
entered into. The Strathgarry. F181*.ri| IV 2<’4, 
referred to. The Dracona v. Connolly, 5 Ex. 
C. R. 2«i7.

--------  Petition of Right.]—A steamship
belonging to the Dominion government went
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ashore on the Island of Anticosti, and suppli
ants rendered assistance with their wrecking I 
steamer in getting her afloat. The service 
rendered consisted in carrying out one of the ! 
stranded steamship's anchors, and in taking a j 
hawser and pulling on it until she came off. 
For carrying out the anchor it was admitted 
that the suppliants had bargained for com- I 
pensatlon at the rate of $50 an hour, but 
whether the bargain included the other part 
of the service rendered or not was in dis
pute. The service was continuous -no cir
cumstances of sudden risk or danger having , 
arisen to render one part of the work more j 
difficult or dangerous than the other: Held, . 
that the rate of compensation admittedly I 
agreed upon in respect of carrying out the I 
anchor must, under the circumstances, lie I 
taken ns affording a fair means of eompen- 1 
nation for the entire service. (2i A petition 
of right will not lie for salvage services ren
dered to a steamship belonging to the Domin
ion government. Couette v. The (Jurea. .*$ Ex. 
C. It. 82.

Vice-Admiralty Court.] -— The vice-ad
miralty court has jurisdiction to award reas
onable remuneration in respect of services to 
a stranded ship which were not strictly sal
vage services. The Watt. 2 W. Hob. 70. re
ferred to. The Costa Rica, 3 Ex. C. R. 23.

Volunteer.]—Semble, while the court is 
disposed to confine the claims of professional 
pilots and tugs to the tariff scale for profes
sional services, a volunteer ought to he al
lowed a more liberal rate of compensation. 
Canadian Pacific Navigation Co. v. The C. /•'. 
Sargent, 3 Ex. C. R. 332.

XV. Seamen's Wages and Expenses.
Action in Rent - - Jurisdiction of Ex

chequer Court—Personal Remedy—Owner— 
Purchaser—Ilill of Sale.]—In the year 1887 
A. sold a vessel to M. and S. under an agree
ment stipulating, among other things, that 
the vessel was to remain in the name and un- | 
der the control of A., until the purchase 
money was fully paid, and that, in the event 
of the terms of the contract not being per
formed by the vendees, A. was entitled to take 
possession, and the vendees would thereupon 
lose all claim or title they might have to the 
ship or to moneys paid to them in respect of 
the contract. This agreement was not regis
tered. For some time the vendees performed 
the terms of the agreement, but having failed 
to do so after a certain period. A. resumed 
possession of the vessel. In an action in rem 
for wages due to a seaman employed by the 
vendees and which were earned during their 
possession of the vessel :—Held, that the 
amount of the claim being below $2<t0. the 
exchequer court had no jurisdiction under s. 
34 of the Inland Waters Seamen's Act. (2) 
That the property in the vessel had not passed 
to the vendees under the agreement, and that 
whatever rights the seamen had in personam 
must be enforced against the persons who em
ployed him and not against the vendor. (3) 
That the agreement was not a bill of sale 
within the meaning of the Merchants Shipping 
Act. 1854. s. 55. (4) That if summary pro
ceedings had been taken as provided by the 
Inland Waters Seamen's Act. a direction 
might have been made to provide for the real
ization of the seaman's claim against the ves

sel, and she might have been tied up by the 
court on his shewing that the vendees who 
employed him were then the supposed owners 
of the vessel, and when the action was brought 
were insolvent within the meaning of s. 34 of 
the said Act. Tin Jessie Stewart. 3 Ex C 
n. 132.

-------- Jurisdiction of Exchequer Court - -
Trifling Amount in (Juestion — Costs.]- A 
seaman, the engineer of a tug. took proceed
ings in the exchequer court, admiralty side, 
on a claim for $13(1 wages, and arrested the 
ship. On the trial it was contended that the 
court had no jurisdiction to try a claim for 
less than $200, the owner not being insolvent, 
the ship not being under arrest, and the case 
not referred i-i the court by a Judge, magis
trate, or justice pursuant to R. S. C. c. 
75, s. 34 (the Inland Waters Seamen's 
Act) :—Held, that the Admiralty Act, 1801, 
conferred upon the exchequer court all the 
jurisdiction possessed by the high court, ad
miralty division, in England, as it stood on 
the 25th July, 1800, the date of the passing 
of the Colonial Courts of Admiralty Act. 
1800, and that the admiralty court in Canada 
could now try any claim for seamen’s wages, 
including claims lielow $200, and that s. 34 
of R. S. C. c. 75 was repealed by implication 
(not having been expressly preserved) to the 
extent, at any rate, that it curtailed the juris
diction of the admiralty court to entertain 
claims for seamen’s wages below $200 in 
amount. Held, as to the costs of any such 
action, that they were in the discretion of the 
Judge trying the cause under rule 132 of the 
admiralty rules of the exchequer court of 
Canada. This was the practice and rule in 
England on the 25th July, 1800, and since. 
Tenant v. Ellis. 0 Q. R. D. 40, Rockett v. 
Clipping-dale 11H011 2 Q. B. 203. The Sail 
burn. [1802] P. 333, referred to. The TV. .1. 
Aikcns, 4 Ex. C. R. 7.

—-----7- Rights of Assignee.]—The right of
action in rem for wages cannot be assigned. 
Rankin v. The Eliza Fisher. 4 Ex. C. R. 274, 
followed. Djerre v. The J. L. Card. 0 Ex. C. 
It. 274.

Expenses of Seamen Left In Foreign 
Port—Liability of Owner—Proof of Pay
ment—Proof of Ownership—Certiorari—Ap
peal.]—An appeal lies to the supreme court of 
Canada from the judgment of a provincial 
court making absolute a rule nisi for a certio
rari to bring up proceedings before a police 
magistrate under the Merchants Shipping 
Act with a view to having the judgment there
on quashed. Section 213 of the Merchants 
Shipping Act, 1854. makes the expenses of a 
seaman left in a foreign port and being relieved 
from distress under the Act a charge upon the 
ship, and empowers the board of trade, in 
Her Majesty’s name, to sue for and recover the 

! same from the master of the ship or “ owner 
, thereof for the time being —Held, that the 

latter words mean the owner at the time of 
I action brought. Held, further, that a certifi- 
I rate of the assistant secretary of the board 
! of trade that such expenses were incurred and 

paid is sufficient proof of payment under the 
Act. though the above section does not pro- 
vide for a mode of proof by certificate. Not- 

! withstanding the provision in the Imperial In
terpretation Act of 1880 that the repeal of 
an Act shall not affect any suit, proceeding, 
or remedy under the repealed Act. in proceed- 

; ings under the Merchants Shipping Act of
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l<'il proof of ownership of a ship may be 
made according to the mode provided in the 
Merchants Shipping Act, 1894, by which the 
former Act is repealed. Under the Act of 
1X94 a copy of the registry of a ship register
ed in Liverpool, certified by the registrar-gen
eral of shipping at London, is sufficient 
proof of ownership. Quære, where the Mer
chants Shipping Act of 1854 provides that 
every order of two justices in an action for 
oeamen's wages shall be final, will certiorari 
lie to remove the proceedings into a superior 
court V Tin (Jin i n v. Sailing Ship “ Troop " 
Co.. 29 S. C. It. 602.

Right of Lien—Musician.]— In the ab
sence of a contract to pay him wages a musi
cian is not a “seaman” within the meaning 
of the Merchants Shipping Act. and therefore 
i< not entitled to a maritime lien for his 
services. \lc El hum y v. The Flora, 0 Ex. C. 
It. 129.

---------Saleswoman.]—Held, that the word
“ seaman " as used in s. 2 of the Merchants 
Shipping Act. 1854, and the Inland Waters 
Seaman's Act ( It. S. C. c. 75). included a 
woman in charge of a confectionery stand on 
board a vessel, who was engaged by the owner 
of the boat to take charge thereof. Connor 
v. The Flora, 0 Ex. C. It. 131.

- Watchman. \—The caretaker of a 
ship not in commission is not a “ seaman,” 
ami has no lieu for his wages. Brown v. The 
Flora, I) Ex. C. It. 133.

See Sylvester v. The Gordon Gauthier, 4 
Ex. C. It. 304 : Wyman v. The Quart Castle, 
• Ex. V. It. 387.

XVI. Seizure of Vessels.
British Built -Burden of Proof.]—Where 

a vessel is seized as not being British built, 
under the provisions of 7 & 8 Win. III., the 
i>mis probundi lies upon the claimant, i. e.. 
to recover, lie must prove that the vessel in 
latest ion was built at a British port. Bex v. 
Sank, Tay. 197.

Distress for Rent.]—Where a wharf has 
1“ en leased. “ with all the privileges thereto 
belonging," a vessel attached to the wharf by 
the usual fastenings cannot be distrained for 
rent. Sanderson v. Kingston Marine It. M\ 
Co.. 3 V. C. R. 168.

Execution—Title of Purchaser at Judi- 
< i"l Sale. | —A steamboat said to belong to 
• " M.. in this country, against whom defen- 

had an execution, was sold at Detroit 
"'bile the writ was in the sheriff’s hands, un- 

I r a judgment of condemnation and sale in 
'be admiralty court there, for certain claims 
v hich by their law formed a lien upon her. 
In an interpleader between the plaintiff, claim- 
big under that sale, and defendant, the jury 
,(iimd that the vessel was not the property of 
M . the execution debtor. The court held 
li ât the evidence supported their verdict :— 
l.b'ld, also, that at all events the plaintiffs’ 
ta!" under the sale made upon the judgment 

rem must have prevailed. YanEvery v. 
' ant, 21 U. C. R. 542.

------ Sale of Equity of Redemption un-
'■ ]—See Execution. VIII. 1.

Vol. HI. D—205—5»

Revenue Laws.] — If dutiable goods be 
brought by inland navigation to a port of 
entry and there entered, and the goods are 
afterwards landed without a permit, they are 
liable to seizure, but the vessel in which they 
were brought is not. McKenzie v. Kirin/, 0 
O. 8. 422.

--------- Replevin.]—A vessel seized for
breach of the revenue laws having been re
plevied from the collector, the writ of replevin 
was set aside. Scott v. McRae, 3 1'. R. 111.

---------  Restitution of Vessel—Exchequer
Court— Jurisdiction. |—The controller of cus
toms had made his decision in respect of the 
seizure and detention of a vessel under the 
provisions of the Customs Act, continuing 
such seizure. The owner of the vessel, within 
the thirty days mentioned in ss. 181 and 182 
of the Act, gave notice in writing to the con
troller that his decision would not he accepted. 
No reference of the matter was made by the 
controller to the court as provided in s. 181. 
bur the claimant presented a petition of right 
and n lint was granted. The Crown objected 
that the court had no jurisdiction to entertain 
the petition, and that the only procedure open 
to the claimant was upon a reference by the 
controller to the court : —Held, that the court 
had jurisdiction. (21 Damages cannot he 
recovered against the Crown for the wrongful 
act of a customs officer in seizing a vessel for 
n supposed infraction of the customs law, but 
the claimant is entitled to the restitution of 
the vessel. Julien v. The Queen, 5 Ex. C. It.

See ante VII.

XVII. Statutes (Imperial)—Application

Insolvency - Assignee—Property Pass- 
l—Held, that the provisions of the Im

perial Merchants Shipping Act did not pre
vent the property in the ship passing to the 
assignee under the Insolvent Act. 1876. Jones 
v. Kinney, 11 8. C. R. 708.

Limitation of Liability British Ship 
—Registration—Collision. j-IIeld, that, as the 
tugs in question were not registered as Brit
ish ships at the time of the accident, their 
owners were not entitled to have their lia
bility limited under 25 & 20 Viet. c. 03 
(Imp.) That the limited liability under s. 
12 of 31 Viet. c. 58 ( D. I does not apply to 
cases other than those of the collision. Sewell 
v. British Columbia Tolling and Transporta
tion Co., 9 S. C. R. 527.

--------- British Ship—Registration—Injunc
tion — Offer.]—The defendant, as adminis
tratrix of her husband, who lost his life by 
the foundering of a steamer called the Wnu- 
buno. belonging to the plaintiffs, on which he 
was a passenger, sued the plaintiffs to recover 
damages under R. S. O. 1877 c. 128. The 
plaintiffs, who claimed limited liability under 
s. 54 of 25 & 20 Viet. c. 03 (Imp.), filed a 
bill under the Merchants Shipping Act, 1854, 
17 & 18 Viet. e. 104. s. 514 (Imp.), to re
strain the action, and prayed that it might he 
determined by th< court whether they were 
liable for loss of life or merchandise, and, 
if so for what amount, and the persons en
titled thereto : -Held, reversing the decision 
in 27 Gr. 340, that the Waubuno, not having
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been registered under 17 & IS Viet. c. 104 
< Imp.), wns not n British ship within the 
meaning of tliat Act. by virtue of 30 Viet. e.
128 (D.), and therefore not entitled to take
advantage of the limitation clause : and that, 
even if she were, the plaintiffs were not en
titled to an injunction, as they did not ad
mit their liability for damages to the extent 
mentioned in the Act, and bring into court nr 
offer to secure the amount, Georgian Ban 
Transportation Co. v. Fisher, 5 A. It. 383.

Mortgagee Mien.]—The mortgagee of a 
British ship is not an owner within the mean
ing of 17 & 18 Viet. c. 104 (Imp.), and there 
is no provision in that statute to prevent an 
alien being a mortgagee. Comstock v. Harris, 
13 O. 11. 407.

Sec Smith v. Brown, 14 V. C. It. !); Smith 
v. Jones, 5 C. I*. 425; Scott v. Carvcth, 20 
V. C. It. 430; Heart, s. Boss, 1.', \\ c. It. 
259. and Torrance v. Smith. 3 C. I*. 411, ante 
II. 6.

XVIII. Towage.
Contract — Son-performance— Excuse.] 

—Semble, that it is no defence to an action 
against the commander of a steamboat for not 
towing. See., that lie could not perform his con
tract by reason of his tow-boat being unavoid
ably frozen in the ice. Holland v. Bonier, 5 
V. C. It. 583.

Damage to Tow - Jurisdiction of Mari
time Court—Demurrer—Costs.] — The mari
time court cannot entertain a cause of damage 
to a tow, arising from the negligence of the 
towing vessel where no collision between ves
sels occurs. Instead of filing a demurrer the 
defendant raised the objection to jurisdiction 
by answer : Field, that a demurrer should 
have been filed, and the court in giving effect 
to the objection made no order as to costs. 
The Sir S. E. Tilley, 8 C. L. T. Oce. N. 159.

Delay—Contract with Government—Pub- 
lio Notice Implied Contract with Ship 
thrner.]—Declaration, that defendants were 
owners of a line of tow-boats on the St. Law
rence river and canals, and received a schooner 
of plaintiff’s to be towed from Lachinc to 
Kingston for reasonable reward. &c„ and un
dertook to use due diligence in towing said 
schooner. Breach, want of diligence and un
reasonable delay, &c. Defendants had con
tracted with the government to tow vessels on 
the river. A public notice, signed by the sec
retary of the board of works, and containing 
regulations for towing, &c., also signed by de
fendants, appeared in a public newspaper at 
Kingston, and one of the defendants, examined 
as a witness, proved the contract with the gov
ernment. The plaintiff's schooner was taken 
in tow at Lachine by one of the line, and, 
through the tow-boat, was several times delay
ed before reaching the place of destination :— 
Held, that the contract with the government 
was sufficiently proved : that the line of 
tow-boats having been established according 
to the printed notices, such notices imported 
the basis on which future constructive or im
plied agreements with individual ship owners 
were to be rested ; that the plaintiff's vessel, 
with a fixed and known destination, having 
been taken in tow by a tug of defendants, the 
inference must be that she was to be towed 
through to her place of destination with due

and reasonable diligence according to the pro
visions in the public notice ; and that without 
a si>ecial agreement sin* should not be dropped 
or deserted at the pleasure of the owner of the 
tug. Gaskin v. Calvin, 2 C. P. 527.

Extraordinary Services —Remuneration 
—Void Contract.] — A ship, having been 
stranded, was set afloat again by her crew. 
She was leaking badly when boarded by the 
master of a tug, who made an offer to the mate 
of the ship to tow her into port for a specified 
sum. In making this offer to the mate the 
master of the tug was under the impression 
that the former was the captain of the ship, 
and in accepting the offer, without authority 
therefor, the mate allowed himself to be ad
dressed and treated ns such by the master of 

t the tug. Apart from this suppressio veri on 
! the part of the mate, he did not. although he 

was aware of it. disclose the dangerous condi 
’ lion of the ship at the time of entering into 

the towage agreement :—Held, that the agree
ment was void, and that the tug was entitled 
to be remunerated upon a quantum meruit for 
extraordinary towage services. Hunsmuir v. 
The Harold, 4 Ex. C. R. 222.

Negligence — Contributory Negligence— 
Costs.]—in an ordinary contract of towage the 
vessel in tow has control over the tug, and if 
the pilot of the tow negligently allows the tug 

| to steer a dangerous course whereby the tow 
I is injured, the tug is not responsible in dam- 
l ages therefor. (2) Where a very great part 

of the blame is to bo attributed to the tug, 
the costs of the latter in defending the action 

! may not he allowed. The 1‘rincc Arthur v. 
Jewell (The Florence), 5 Ex. C. R. 151.

j A sailing vessel in tow of a steam tug was 
! passing up the St. Lawrence river. The pilot 

of the tow ami the pilot of the tug were both 
at fault in not having the course changed after 
passing a certain point in the river. The pilot 
of the tow discovered the mistake and gave 
notice to the tug. by executing the proper 

I manœuvre in that behalf, but not until it was 
too late to avoid an accident which befel the 
tow :—Held, that the owners of the tow could 

! not recover from the owners of the tug. The 
Prince Arthur v. The Florence. 5 Ex. ( It. 
218.

I -------- Omission of Precautions—Joinder of
Parties—Company—Powers.]—The B. 0. T. 
Co. entered into a contract of towage with S.

: to tow the ship Thrasher from I loyal Bonds 
I to Nanaimo, there to load with coal, and when 

loaded to tow her back to sea. After the ship 
was towed to Nanaimo, under arrangement 
between the B. O. T. Co. and the M. S. Co
llie remainder of the engagement was under
taken between the two companies, and the M. 
S. Co.’s tug boat, Etta White, and the B. C. 

i T. Co.'s tug. Beaver, proceeded to tow the 
; Thrasher out of Nanaimo on her way to sea, 

the Etta White being the foremost tug. 
Whilst thus in tow the ship was dragged on a 

I reef, and became a complete wreck. The night 
I of the accident wns light and clear; the tugs 
1 did not steer according to the course prescrib- 
| ed by the charts and sailing directions : and 
; there was on the other side of the course they 
! were steering, upwards of ten miles open sea 

free from all dangers of navigation, and the 
! ship was lost at a spot which was plainly in- 
| dicated by the sailing directions, although 

there was evidence that the reef was unknown. 
The ship had no pilot, and those aboard were
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strangers to the const. In an action for dam- 
for negligently towing the ship, and so 

, .uising lier destruction:—Held. (1» that, as 
ilie tugs had not observed those proper and 
reasonable precautions in adopting and keep
ing the courses to be steered, which a prudent 
navigator would have observed, and the acci
dent was the result of their omission to do so. 
the owners of the tugs were jointly and sev
erally liable. (2) That under the British Col
umbia Judicature Act the action was main
tainable in its present form by joining both 
( iunpanies as defendants. (3) That, as there 
was nothing in the M. S. Co.'s charter or Act 
nf incorporation to prevent their purchasing 
and owning a steam lug, and as the use of 
mi, h a vessel was incidental to their business. 
11!.■>• had a perfect right to let the tug to hire 
i',.r such purposes ns it was used for in the 
present case. Sewell v. British Columbia 
T>,iriiitj mill Transportation Co., 11 S. C. It.

Ordinary Services—Remuneration for— 
Owner—Payment into Court—Costs.) ■— The 
steam tug T. J. S.. of 111 tons burthen, bound 
from New York, U. 8. A., to St. Johns, P.Q., 

prosecuting her voyage off Cape Chatte, 
i:. the Lower St. Lawrence, when a slight nc- 
l i-lent happened to her boiler, in consequence 
of which hcr lires had to be extinguished so 
that the boiler might cool and allow the en
gineer to make the necessary repairs. At the 
time she was in the ordinary channel of navi
gation, and the weather was line and the sea 

The accident happened at 8 p. m. 
Three hours afterwards, and before repairs 
■ mild he made, the steamship F., of 2407 tons 
hurt hen, bound from Maryport, G.B., to Que- 
!.. v, approached the tug, and at the request of 
h. f captain, took the tug in tow. The towage 
i overed a distance of some 230 miles, and con
tinued for a period of thirty hours, during 
which neither ship was in a position of dan
ger, nor were the crew of the F. at any time in 
peril by reason of the services rendered to the 
ili';iMe<| tug :—Held, that, as the service to the 

ed tug was rendered under tin- easiest 
one, without Increase of labour or delay 

1.1 the !.. it was clearly a towage and not a 
salvage service. It not being a case of sal- 
vigv the officers and crew of the F. were not 
entitled to participate in the amount awarded 
f'-r tin- towage, but it belonged to tin- owners 
"f tin- ship. The defendants having paid into 
court an amount sufficient to liberally com- 
p'-n>ate the plaintiff for the service rendered, 
i li'-y were given their proper costs against the 
p a in tiff. Uinc v. The Thomas ./. is cully, U 
Lx C it. 318.

XIX. Miscellaneous Cases.

Assessment — Personalty—Plaee of Rat 
' - i A steamboat was held personal prop
er! . and properly assessable at one of the 
: - places between which in summer it plied, 
and at which in winter it was laid up. In 
re Ilatt, 7 L. J. 103.

— Hey is/ration—Place of.]—K. resid- 
1 uni did business in the city of Halifax, 
a ml was owner of ships which were not re- 
- ‘-red at the city of Halifax, and which had 
m it visited the port of Halifax. Under the 
authority of 37 Viet. c. 30. s. 1, and 27 Viet.

M. ss. 340. 347. .3» 11, the assessors of the 
city of Halifax valued the property of K.,

and included therein the value of said ves
sels:- Held, that vessels owned by a resi
dent, but never registered at Halifax, and al
ways sailing abroad, did not come within the 
meaning of the words “ whether such ships or 
vessels be at home or abroad at the time of 
assessment.” and therefore were not liable to 
la- assessed foi city taxes. City of Halifax v. 
Kenny, 3 8. C. It. 407.

Bank Mortgagee.]—The Bank of Upper 
Canada by their amended charter, 6 Viet. c. 
27, s. 19, are disabled from holding ships as 
mortgagees. McHonell v. Bank of Hyper Can- 
aila. 7 U. C. It. 252. See also I.yman v. Bank 
of Upper Canada, 8 U. C. It. 354.

Contract — Steamship — Difference tn 
Freight.]—Plaintiff undertook to build for de
fendants all the bridges on a portion of the 
Grand Trunk Railway, and furnish the iron, 
“ same to be shipped on board steamships from 
Great Britain to Montreal, defendants paying 
the difference between freight and insurance 
by steamships and first-class sailing ships:”— 
Held, that they were bound to pay such differ
ence on all shipments, not merely on those 
made at a time when sailing vessels could be 
procured, fouls on v. Q tow ski, 22 U. C. R. 
33.

Crown Lien — Enforcement—Priorities 
—Writ of Hxtrnt—Costs, | —Where the Crown 
invokes the aid of a court of admiralty to en
force a maritime lien, it is in no higher posi
tion than nil ordinary suitor, and its rights 
must be determined in such court by the rules 
and principles applicable to all claims and 
suitors alike. (2) Where the Crown sued the 
owners of a steamship for damages to a gov
ernment canal occasioned by the ship colliding 
with the gates, but had obtained judgment 
subsequent in date to one obtained by the 
master of the ship upon a claim for wages and 
disbursements accrued and made after the time 
of such collision, the latter judgment was ac
corded priority over that held by tin- Crown.
(3) Where a party in an action in rein has 
incurred costs which have benefited not only 
himself but parties in other actions against 
the res, the costs so incurred by him will, if 
the proceeds of the property are insufficient 
to satisfy all claims in the various actions, 
be paid to him out of the fund in court before 
any other payment is made thereout. Semble, 
where the Crown pursues its remedy by writ 
of extent against the owners of a ship, it can 
only take under the writ of extent the prop
erty of the debtor at the time of the issue of 
the writ. If the debtor has assigned his prop
erty before that, the Crown can realize no
thing under the writ in respect to the res. 
The Queen v. The City of Windsor, Symes v. 
The City of Windsor. 5 Ex. C. It. 223.

-------- Oorernment Canal — Accident to
I’cescl.)—Under the provisions of the Exche
quer Court Act. s. 1(5 (cl. the Crown is liable 
in damages for an accident to a steamer and
cargo while in a government canal, where such 
accident results from the negligence of the 
persons in charge of the said canal. McKay's 
Bon» V. Till Client, i; Ex. 0. It. l.

Injury to Snb-marine Cable. 1—By the
regulation passed by the Quebec harbour com
missioners in 1895, and subsequently approved 
by the governor in council and duly published, 
the commissioners prohibited vessels from cast
ing anchor within a certain defined space of
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the waters of the harbour. Some time after 
tliis regulation had been made and published, 
the commissioners entered into a contract with 
the plaintiffs whereby the latter were em
powered to lay their telephone cable along tin- 
bed of that part of the harbour which vessels 
had been so prohibited from casting anchor in. 
No marks or signs hud been placed in the har
bour to indicate the space in question. The 
defendant vessel, in ignorance of the fact that 
the cable was there, entered upon the space in 
question and cast anchor. Her anchor caught 
in the cable and in the efforts to disengage it 
the cable was broken:—Held, that she was 
liable in damages therefor. It'll Telephone 
Co. v. The Rapid, 5 Ex. C. It. 413.

Rescue of Sunk Vessel -L'xpensis—Lia
bility—Insurers—Xeyligenec.] — Defendants 
and another company lmd insured a vessel, 
which was sunk while being towed by the 
plaintiffs for her owners. An agreement was 
then entered into between the plaintiffs and 
the two insurance companies, by which, after 
reciting that the liability for raising the vessel 
was undetermined, the plaintiffs undertook to 
raise her for a sum named, and it was agreed 
to submit to arbitration by whom such sum 
and the other expenses of repairing the vessel 
should Is- borne. After this the owners sued 
the plaintiffs for negligence in sinking the ves
sel, and recovered. The defendants refused to 
arbitrate, and the plaintiffs then sued them 
for work and labour:—Held, that they could 
not recover, for defendants lmd agreed only to 
pay in the event of the arbitrators deciding 
that they were liable, and it was not certain 
whether the plaintiffs were entitled to be paid 
at all. The question as to the plaintiffs' negli
gence was left to the jury and found in their 
favour; but held, that such question could not 
be tried in this action; and semble, that on 
the evidence the verdict was wrong. Calvin 
v. Provincial I ns. Co., 27 U. C. R. 403.

Sale of Part of Vessel — Convention— 
Statute of Limitations.] — About 1857 the 
plaintiff purchased from the owner of a certain 
steamer the copper sheeting. &c., thereon, it 
being understood that he was to get it when a 
suitable time arrived, aa by drydocking or 
hauling out the vessel. A yacht club soon 
after bought the hull, which they used as a 
dub ship, having the same understanding with 
the plaintiff. Shortly afterwards the plaintiff 
with the consent of the club took off the sheet
ing to the waterline, when the club, thinking 
that the vessel was being injured, but without 
disputing the plaintiff’s ownership, refused to 
allow him to take off any more, and the plain
tiff desisted. In 18(11) the club sold the vessel 
to one C.. who gave a chattel mortgage for the 
unpaid purchase money, and on making de
fault, judgment was recovered against him. 
and, under a fi. fa. goods thereon, C.’s interest 
was sold to defendant, the plaintiff being at 
I be sale and informing defendant of his «daim. 
It was proved that the vessel had become a 
total wreck, and useless as a ship. The de
fendant having refused to give up the copper 
after demand made, the plaintiff in December. 
1875, brought trover therefor, when defendant 
insisted that plaintiff’s right was barred un
der the Statute of Limitations, for that there 
was a conversion by the club’s refusal to allow 
the copper to be taken off..or at all events 
by the sale to C. : and that six years had 
elapsed in either case before action brought : 
—Held, that the plaintiff was entitled to the 
copper, and to maintain trover for it, and that

neither of the acts relied on by defendant 
amounted to u conversion or could be so set 
up by him. Keith v. McMurray, 27 C. P. 428.

Seizure of Shares in Ships.J—See Tre- 
rice v. Burkett, 1 O. It. 80.

Vice-admiralty Court—Jurisdiction.]— 
See The Costa Rita, 3 Ex. C. R. 23.

SHIP OWNER.
See Ship, XI.

SHOOTING RIGHTS.
See Game.

SHOP LICENSE.
Sec Intoxicatinu Liquors, IV. 3.

SHOPS.
Sec Municipal Corporations.

SHORT FORMS ACTS.
See Deed, 111. 10—Landlord and Tenant, 

XXIV.—Morto au e.

SIDE LINES.
Sec Plans and Surveys, V. 2.

SIMILITER.
See Pleading—Pleading before the Judi

cature Ait, VI1. 4 (m).

SLANDER.
Sec Defamation.

SLANDER OF TITLE.
See Defamation, XIV.

SLANDER OF WOMEN.
Sec Defamation, XIII. 2.

SLAVERY.
Murder Committed by a Slave to Pre

vent Capture in State of Missouri ex
tradition—Ashburton Treaty—C. S. V. C. c. 
81).]—See In re Anderson, 20 U. C. R. 124, 
11 C. P. 0.



6517 SOLICITOR. 6518

Marriage between Slaves in Vir
ginia, Invalid there -I a tidily of here.]—
See 11 a nia v. Cooper, 31 U. C. R. 182.

SMUGGLING.

See Revenue, II. 8.

SNOW.

.See Buildings—Way, VII. 7 (b).

SOLDIERS.

.Set Army, Navy, and Militia.

SOLICITOR.

I. Admission and Ilium to Practise,

1. Admission, 11510.

2. Persons Prohibited from Practising,
0510.

3. Practising without Certificate, 0520.

II. Agent of Solicitor,

1. Service of Papers on. 0521.

2. Other Cases, 0522.

III. Articled Clerks,

1. Application for Admission to Prae-

2. Discharge by Court from Articles,
0523.

3. Service under Articles. 0524.

1 \. Authority,

1. In Actions and Suits, 0525.

2. In Other Proceedings. 0531.

3. To Receive Money, 0532.

4. Other Cases, 0533.

V. Change of, 0533.

VI. Costs,

1 Agreement as to Costs and Security. 
(a) Between Solicitor and Client, 

0635.
lb) Between Solicitor and opposite 

Party. 0538.

2. Moderation, 0538.

3. Recovery by Action. 6530.

4. Reference to Taxation and Provid
ing* Relating to Taxation,

(aI Appeal from Taxation. 0543.
(b) Applicants for Taxation — 

“ Parties Liable,” 0544.
(cl Costs of Taxation, 0545.
(d) Disputing Retainer, 0547.
(e) Order for Payment, 0548.
(f) Place of Reference and Proper

Officer. 0540.
(g) Procedure on Application for

Reference, 0550.
(hi Revision and Retaxation, 0551.
(i) Subject and Scope of Reference,

6551.
(j) Supplementing Bill of Costs,

0554.
(k) Time for Applying for Refer

ence, 0554.
(l) What Recoverable, 0500.
(m) Other Cases, 0500.

5. Signing and Delivery of Bill. 0508.

6. Substituting Bill of Costs for Com
mission, 0571.

7. Unnecessary Proceedings, 0571.
8. Other fuses, 0573.

VII. Duties,
1. Conduct and Management of Busi-

(a) Vexatious Conduct, 0574.
(b) Other Cases, 0570.

2. Dealing with Client, 0578.

3. Other Cases, 05tM.

: VIII. Lien of Solicitor,
1. Existence of Lien, 0584.

2. Extent of Lien, 0585.

3. Loss of Lien, 0580.
4. Priorities, 0588.

5. Set-off—Effect of Lien on,
(a) Claims Arising in Different Ac

tions. 0500.
(b) Claims Arising in Same Action,

0501.

6. Settlement of Action by Client, 0503.
7. Other Cases, 0505.

IX. Privileges. 0500.

X. Proceedings against and Liability

1. Acting without Authority.
(a) Liability. 6508.
(b) Production of Authority, 6600.
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2. Xegligcnee,

(a) As a Defence to a Claim for
Voulu, iMilll.

(b) Conduct of Cause» and Other
Proceedings, 0002.

(c) Investigating Titles, 0000.
(d) Investment of Money upon In

sufficient Security, <$007.
(e) Registering Instruments. 6608. 
(fJ Other Cases, 0009.

3. Sheriff—Liability to, 0009.
4. Summary Proceedings,

( a I For Contempt of Court. 0009.
(bI For not Paying over Moneys— 

Attachment or Committal, 
0010.

(c) For not Paying over Moneys—
Order for Payment. 0011.

(d) For not Payina over Moneys—
Striking off Roll. <$013.

(e> For other Misconduct—Attach
ment, 0015.

(ft For other Misconduct — Strik
ing off Roll, 6615.

(g< For other Misconduct — Other 
Proceedings, 0016.

(b) Rule to lnsircr Affidavits. 0018. 
< i t To Enforce Undertaking, 0018.

5. Other Cases, <$<$19.

XI. Retainer. 0021.

XII. Miscellaneovs, 0024.

I. Admission and Rioiit to Practise.

1. Admission.

Admission Scots lVri'Or.l A solicitor 
in the sheriff's court in Scotland is not entitled 
to he admitted on proof of service here for 
three years, under 7 Wm. IV. c. 15. In re 
Macara. 2 U. C. R. 114.

Appeal to Supreme Court of Canada.]
—It was never intended that the supreme 
court of Canada should interfere in matters 
respecting the admission of attorneys and bar
risters in the several Provinces. In n Cuban. 
21 S. C. It. 1UU.

See post III. 1.

2. Persons Prohibited from Practising.

County Court Judge — Profits.]—To a 
declaration against a county court Judge un

der C. 8. V. C. c. 15. s. 5. as amended by 29 
Viet. c. .‘$0, to recover the penalty imposed for 
acting as an attorney and conveyancer, and 
preparing documents for one <i. to lie used in 
a court, the defendant pleaded that he did not 
practise in the profession of the law as an at
torney for said G., or as such attorney pre
pare any papers or documents to he used in 
said court. The evidence shewed that defend
ant prepared gratuitously for G„ who was a 
widow in poor circumstances, the petition, 
bond, and affidavits required to enable her to 
obtain administration to the estate of her late 
husband : — Held, that the second plea was 
pro veil, and a verdict was therefore entered 
for defendant on the leave reserved. The evi
dence did not bring defendant within the spirit 
of the Act, or the mischief against which it 
was directed, which was the doing the acts 
prohibited for profit. Affcn v. Jarvis, 32 V. 
C. R. 50.

Local Master - Partnership.] — Loral 
masters and deputy registrars of the court are 
not at liberty to practise in partnership with 
solicitors practising in the court of chancery, 
although they may not actually share in the 
emolument of suits. McLean v. Cross, 3 Cb. 
Ch. 432.

3. Practising without Certificate.

Crown Attorney.]—A Crown county at
torney practising only as such need not take 
out a certificate. Re Coleman, 33 U. C. R. 51.

Member of Firm — Holding-out l.stop- 
pcl.]—M., a solicitor who had not taken out 
the certificate entitling hi in to practise in the 
Ontario courts, allowed his name to appear in 
newspaper advertisements and on professional 
cards and letter heads as a member of a firm 
in active practice ; he was not. in fact, a 
member of the firm, receiving none of its pro
fits and paying none of its expenses, and the 
firm name did not appear as solicitors of re
cord in any of the proceedings in their profes
sional business. The Law Society took pro
ceedings against M. to recover the penalties 
imposed on solicitors practising without cer
tificate, in which it was shewn that the name 
of the firm was indorsed on certain papers 
tiled of record in suits carried on by the firm : 
—Held, reversing the judgment in 15 A. It. 
100 and 13 <). R. 104. that M. did not " prac
tise as a solicitor " within the meaning of the 
Act imposing the penalties. II, 8. O. 1877 c. 
140, and that he was not estopped, by permit
ting his name to appear ns a member of a firm 
of practising solicitors, from shewing that lie 
was not such a member in fact. Maedougall 
v. Late Society of Upper Canada, IS S. V. R. 
203.

Penalty.]—The penalty of £4 for omitting 
to take out a certificate in proper time is pay
able in each court. Quaere, as to the amount 
to be paid for his certificates, where the at
torney has allowed the time specified for the 
courts of common pleas and chancery to puss, 
but not for the Queen’s bench. Re Latham 
and Law Society, 9 U. C. R. 269.

--------  Suspension—Interest.]—A solicitor
who has not taken out his annual certificate
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cannot, without rendering himself liable to 
MisjH nsiiiii. &<•.. under the provisions of ss. 22, 
Hi. .uni 24 of tin- Act respecting solicitors. It. 
>. u. IS'. 17 v. 174, practise as such, even in an 
iMilated instance, and he is not relieved by the 
fin i tlmt he is interested in the subject matter 
of the litigation. Re Clarke, 82 O. R. 237.

II. Agent of Solicitor.

1. Service of Papers on.

Agent Entering Appearance Service 
of Heel a rat ion.]— The fact that a man eni- 

loved another to do a specified act for him 
al a particular time, raises no presumption 
whatever that the person so employed has nu- 
• i to '1" a similar act at a different time. 
Where defendant's attorney, living at St. 
Thomas, sent an appearance to it. of London, 
whence the writ of summons issued, to enter 
ihere for him. which was done, anil on the 

lili January idainliff’s attorney served the 
-h ■ duration and demand of plea on B.. which 
did not reach defendant's attorney till the 20th 
January:—Held, that, although It. bail twice 
entered appearances in like manner for defend
ant's attorney, It. was not to lie deemed his 
general agent to accept service of papers : and 
therefore that the time for pleading did not 
count till the 20th January, when the declara
tion and demand of plea was received by de- 
I'tid,'nit's attorney, at St. Thomas. Held, 
also, that the receipt of the declaration and 
demand of plea by defendant's attorney from 
IV ami sending a plea to him to be filed and 
served, was not a ratification of the service on 
It. as his agent. Smith v. Hoe. 1 C. L. J. 154. 
Sec Workman v. itcKinstry, 21 U. C. It. 622.

A defendant sued in the county of Went
worth. but who lived in York, employed an 
attorney in Toronto to defend him. who in
structed another attorney in Hamilton to en
ter an appearance: a declaration was then 
offered to the attorney in Hamilton, and de
clined. Interlocutory judgment was signed 
and damages assessed. A summons to set 
these proceedings aside was obtained, but it 
was not shewn that a copy of the declaration 
hud not been served by affixing a copy in the 
county office :—Held, that on account of this 
omission, and for other reasons, the summons 
must lie discharged. Hamilton v. Brown, 1 
C. L. Cb. 267.

Agent in Canse.]—Service on the agent 
in the cause, though not the general agent, is 
good. Crooks v. lJavis, 5 O. S. 141.

Dual Agency.] — A summons cannot be 
taken out by an agent for one attorney anil 
s a ved on himself as agent for another attor
ney. Ontario Hank v. Fisher, 4 P. It. 22.

Toronto Agent.]—See Prittie v. Lindner, 
11 P. It. 313; Robinson v. Robinson, 13 P. It.

• —----- Entry of Name—Effect—Service by
l‘ '-tiny.]—Where a solicitor has not entered 

imi of hie agent in a county tOWD, ser- 
' 1 of papers in an action where the pro- 
‘‘ iiims are being carried on in such county 
'"wn cannot he effected upon him by posting 
111' copies in the office of the local registrar 
ti re, if fie has the name of a Toronto agent 
duly entered. Con. rules 203, 204, and 401

considered. Essay v. (Jrand Trunk R. W. 
Co.. 13 P. It. 221.

---------  Notice — Time.]—Held, that the
“ two clear additional days to fhe time now 
allowed by law" for service on the agent of 
a country attorney under 34 Viet. c. 12. s. 
12 (O.L means the allowance of two days 
between the day of service and the day of 
the happening of the event to which the no
tice relates. Nordheimir v. Shaic, (1 P. It. 14.

---------  Notice of Trial—Settiny aside—
Time.\—Held, that an application on the part 
of an attorney resident in the country, made 
to set aside a notice of trial served on his 
Toronto agent as irregular, and made within 
eight days after such service, is not too late. 
Anderson v. Culler. 10 L. J. 159.

See Practice—Practice at Law before 
the Judicature Act. XV.—Practice in 
Equity before the Judicature Act, nxii. 
- Practice since the Judicature Act,
XIII.

2. Other Cases.

Affidavit—Presumption.] —In applient ions 
of strict technical right it will not Im> assumed 
that an affidavit made by "the agent" of a 
person is by his professional Toronto agent, 
and that such person is a practising attorney. 
Leslie v. Foley, 4 P. It. 246.

Chargea of Agent -Half-rates-—Aecount- 
iny with Client. |—In a certain suit 1>. acted 
generally as solicitor for 11., who had been 
appointed administrator pendente lite. In 
certain matters, however, in connection with 
the proceedings, I). advised II. to retain an
other solicitor, deeming it improper to act 
himself for 11. in respect to these matters, as 
he was also acting for another party. The 
solicitor thus retained by II. agreed with I>. 
to do the work which he was retained to do 
for agency charges, of which lie rendered D. 
an account. I>. made up one hill of costs and 
rendered it to IL. which included at full rates 
the services which the other solicitor hail per- 
fonned at agency rates. H, paid tin' bill with 
these charges to I>. :—Held, that the master, 
on taking 11.'s account with respect to the 
estate of which lie hail been appointed admin
istrator. should have allowed the bill as pro
perly paid so far as concerned the said charges, 
for there was nothing improper in the transac
tion. Beatty v. Haldan, 10 O. It. 278.

Lien of Agent — Papers — Payment by 
Client—General Aycney Hill.]— The agent of 
n solicitor has a lien on the papers, or on a 
fund recovered, against his principal, and to 
the same extent against the principal's client, 
and such client is justified in paying tin- agent 
so as to discharge such lien and obtain his 
papers. Where the client has paid the To
ronto agent, who retained tin- hulk of the 
funds recovered on account of his agency bill, 
and offered the principal the balance, who re
fused it and issued execution against the client 
for the whole amount : such execution was 
stayed with costs. The agency charges in 
this case were wholly for work in the suit in 
which the client was a party : sed qua-re, 
would the solicitor's lien attach for the amount 
of his agency bill generallyV Re Cross, 4 Cb.
Cb. 11.
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--------  Unpaid Agença Charges.]—See Ite
It van, 11 p. K. 127.

Payment of Money. | Where money by 
nil awnrd is to he paid to the plaintiff, or to 
the plaintiff's attorney, the attorney cannot 
substitute another attorney under him to re
ceive the money, .ilasecar v. Chambers, 4 V.
C. It. 171.

Privity between Client and Aftcnt
Payment Account.] W. Ac Co., attorneys in 
the Province of Quebec for It. A; Co., there, 
requested the defendant, an attorney in the 
Province of Ontario, to sue a company there 
on a promissory note made by them, of which 
B. A: Co. were the holders. Defendant issued 
a writ in the name of B. Ac Co., and indorsed 
his own name as attorney. lie, however, never 
had any coniniiinication with them, treating 
only with W. & Co., who had sent him many 
similar claims to collect, and crediting them 
with the amount of the note when collected :
- Held, that the plaintiff, who was the as
signee of It. & Co., was entitled to recover 
from defendant the amount so collected; the 
rule that the town agent of a country prin
cipal is not accountable to a client for the 
latter not being applicable, as W. At Co. were 
inere|\ the agents of It. Ac Co. to retain the 
defendant to act as their attorney, between 
whom and W. At Co. a direct privity of con
tract therefore existed. Ross v. Pitch. (i A.
It. 7.

III. Articled Clerks.
1. Application for Admission to Practise.

Affidavit.|—A person was admitted upon 
his own affidavit of service, the attorney be
ing absent from the Province. Ex parte 
Radenhurat, Tay. 138.

-------- Certificate.]—A certificate from the
master, and an affidavit of the clerk “ that 
he had during his clerkship done everything 
required of him." was held not sufficient. Ex 
parte Lyons, Tay. 171.

Expiry of Articles. | The time of a clerk 
articled after the 1st July, 1858, must expire 
fourteen da vs before the term of his admission, 
for the affidavit of service cannot be accepted 
at a later period. Where, therefore. M. was 
articled for a year on the 20th January. 18(10, 
and Hilary term began on the 4th February, 
1801: Held, that he could not be admitted 
in that term. In re Macilachen, 20 V. C. R. 
321.

Loss of Articles. | Where an attorney's 
clerk had lost his articles, la* was sworn in 
on an affidavit of the loss, and producing the 
usual certificate of service. In re Loring, Si.

2. Discharge bp Court from Articles.

Absconding Attorney - Service.] ■— A 
clerk articled to an attorney who absconds, 
will be discharged. Delivery of a copy of tin- 
rule nisi to the attorney's town agent, and 
leaving copies at the attorney's last place of 
residence, and at his office :—Held, sufficient 
service. In re SIcUrigor, 15 C. P. 54.

Refusal of Attorney.]—The court order
ed a clerk's discharge, the attorney refusing to 
release him or assign the articles. In re Pat
terson. 18 U. C. B. 25U.

3. Service under Articlea.

Absence Abroad.] — A clerk, having 
served four years, obtained his master's con
sent to go to Ireland for the benefit of his 
health, intending to return in six months, but 
his health still continuing bad, he with hie 
master's permission remained six months 
longer. The court on his return admitted him 
as an attorney. In re Uagnrty, IS O. S. 188.

Absence Husiness Elsetrhcre.] — Where
an articled clerk carries on business in a place 
where the master does not reside, the time 
so spent will not be computed in his service. 
McIntosh v. McKenzie. M. T. 1 Viet.

Engaging in Other Pursuits.]—H., 
having liœn articled on the 21st November, 
1854. for five years, was permitted to he ab
sent during 1855 for six months, under the 
Iwlief that that period would lie allowed. This 
he spent at a grammar school preparing for 
the university. He was afterwards absent for 
eight and five weeks respectively in 185(5, to 
prepare for his examination at the university :

Held, that the six months could not be 
allowed, but that the other periods might be. 
In re Hume. 11) U. C. 11. 373.

--------  Illness—Costs.]—On an application
for an attachment against an attorney for 
having improperly granted a certificate of 
actual service to A. B.. an articled clerk, when 
he had been absent from his service on ac
count of ill health for nearly two years, whilst 
he was under articles, and to strike A. B. off 
the rolls, on which he had been admitted more 
than two years before, the court refused both 
rules, on the ground of the long time that had 
elapsed since the clerk’s admission as an at
torney ; but they made his master pay the 
costs of the application. In re Holland, 6 0.
S. 441.

--------  Public Employment.]—An attorney
was struck off the rolls, where it was shewn 
on affidavit that during the entire period he 
was under articles he was a salaried clerk 
attending a public office. In re Itidout, T. T. 
2 & 3 Viet.

Absence of Attorney abroad — Re
ar tiding to Another.] — The applicant, in 
1847, articled himself to J. M., an attorney, 
then in partnership with E. J. In November. 
1860, J. M. went to England and did not 
return : in February. 1852, his partnership 
with E. J. was dissolved. In March, 1852, 
the clerk articled himself, of his own accord, 
to T. 44. for the residue of his five years— 
J. M. not consenting to this arrangement. 
The court would not allow the time served 
with the last master. Ex parte McIntyre. 10 
U. C. R. 294.

Agent of Attorney.]—An articled clerk 
can serve only one year with the agent of the 
attorney in this Province. In re tiükison. II.
T. 7 Win. IV.

Compensation for Services — Contract
—Action.]—Au attorney agreed with a clerk
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I, , bike him into partnership nt the expiration 
of his articles, and that his share in the 
profits should commence from the date of his 
artieles. The evidence did not shew that the 
rh-rk had been admitted. A separation took 
plan1, and an action was brought for com- 
[«■nsation for services:—Held, within 22 (Jeo.
II. III. which is in force here, although re- 
pealed in England, and that the action was 
not maintainable. Dunne v. O'Reilly, 11 C. 
P. 104.

IV. Authority.
1. In Actions and Suits.

Agreement Not to Appeal.]—An at
torney ad litem has no authority to bind his 
client not to appeal by an agreement with 
the opposing attorney that no appeal would he 
taken. Société Canadienne-Française dr Con
struction de Montreal v. Davcluy, 20 S. C. It.
He

Appearance—Ratification — Disavowal.] 
— In an action brought in 1800 for the 
sum of $800 and interest at twelve and a half 
per lent, against two brothers, S. J. D. and 
W Md>. 1 being the amount of a promis
sory note signed by them, one copy of the 
summons was served at the domicile of S. 
I 11, at Three Hivers, the other defendant. 
W. Md h T>„ then residing in the State of 
New York. On the return of the writ, the 
respondent filed an appearance as attorney for 
hot 11 defendants, and proceedings were sus
pended until 1874. when judgment was taken, 
and in December. 1880. upon the issue of an 
alias writ of execution, the appellant, having 
failed in an opposition to judgment, filed a 
petition in disavowal of the respondent. The 
disavowed attorney pleaded inter alia that lie 
had been authorized to appear by a letter 
signed by S. J. I)., saying : “He so good as 
to file an appearance in the case to which the 
enclosed has reference,” &c. : and also prescrip
tion. ratification, and insufficiency of the alle
gations of the petition of disavowal. The peti
tion in disavowal was dismissed Held, that 
there was no evidence of authority given to 
the respondent or of ratification by the ap
pellant of the respondent's act, and therefore 
the petition in disavowal should he maintained. 
Dawson v. Dumont. 20 S. C. It. 700.

Appointment by Court -Representation 
• ' < irditors—Repudiation.]—Where a solici
ter had been appointed by the master to repre
sent certain creditors as a class :—Held, that 
'me of Mich creditors, who repudiated the act 
ot such solicitor, was hound by the solicitor’s 
proceedings. Held, further, that the solici
tor was not only authorized to act for such 
rn/ hiors in the proceedings in the master’s 
"ihc. but also in proceedings arising out of 
"r connected with these.—such, for instance.

- motion in chambers on their behalf. Re 
McConnell, 3 Ch. Ch. 423.

Bail Attorney for Principal.1—Semble, 
thaï hail are not hound by what the attorney 
V,r t|iejr principal may choose to do as such. 
Mitchell v. Noble, 1 C. L. Ch. 284.

Bringing Action without Instruc
tions.!- See post IX. 1 Du.

7“ Costs.]—An action, brought by soli- 
in the plaintiff's name, was dismissed

with costs, and judgment entered against the 
plaintiff. The solicitors had acted without 
anv written retainer from the plaintiff, or any 
instructions from her personally, relying on 
instructions received from the plaintiff's hus
band. which she positively denied ever having 
given, and also on letters written to her, the 
sending of which was not strictly proved, and 
which she denied ever having received:—On a 
motion made therefor by the plaintiff, the 
judgment and all subsequent proceedings were 
set aside, and the solicitor ordered to pay 
the plaintiff's costs as between solicitor and 
client, and the defendant’s costs as between 
iarty and party. Scribner v. Parcells, 20 O. 
t. 554.

By a resolution of the council of a munici
pal corporation, the mayor and clerk were 
instructed to grant a certificate under the 
corporate seal to the solicitors for the other 
plaintiffs authorizing them t<> join the corpor
ation as plaintiffs in this action, upon receiv
ing a bond, to the satisfaction of the mayor, 
indemnifying the corporation against all costs. 
A bond was accordingly handed to the mayor, 
who retained it. but the action was brought 
by the solicitors, and the corporation joined 
therein as plaintiffs, without the granting of 
any certificate under the corporate seal. After 
the action had been begun the mayor informed 
tin* defendants’ solicitors that no certificate 
had iss'ii issued, and stated that lie would not 
sien one until he had been properly advised by 
counsel :—Held, that the action was brought 
in the name of the corporation without auth
ority : and that the defendants had the right
to mo'*' to have such name struck out. 
Semble, that the corporation should have been 
parties to the motion. Held, also, that as the 
solicitors for the plaintiffs other than the 
corporation were not guilty of any intentional 
wrongdoing in joining the corporation as 
plaintiffs, they should not he made liable for 
the defendants' costs. Town of Itarrie v. 
Weay mouth, 15 I*. It. 95.

Solicitors who began an action in the name 
of a public school board and an individual as 
plaintiffs were retained for the board by a 
special committee appointed by resolution of 
the hoard, not under the corporate seal : the 
purposes of the appointment, as stated on the 
face of the resolution, embraced the commence
ment of any action respecting ih«- matters re
ferred to and the employment of counsel, the 
subject of the action being one of such mat
ters Held, that this was not proper author
ity from the school hoard to the solicitors to 
bring the action, and the defendants had the 
right to have the name of the hoard as plain
tiffs struck out. Town of Barrie v. Weay- 
mouth, 15 1*. It. 05. followed. The solicitors 
having acted in good faith and under the 
belief that their retainer was sufficient, no 
costs were awarded. Itarrie Public School 
Hoard v. Town of Itarrie, 10 1*. It. S3.

--------  ,] udyment—Relief—Laches—Repay
ment of Moneys.]—A person who finds him
self a party plaintiff to proceedings which 
lie has never authorized, is entitled to he re
lieved from liability in connection with them, 
whether the solicitor in fault be solvent or 
not : and the fact that an order dismissing 
the action has lieen issued before the applicant 
becomes aware that his name inis been used, 
makes no difference in the rule. Nurse v. 
Durnford. 13 Ch. I). 704. followed. Delay in 
moving to set apide the proceedings from the 
1st August to the 25th September :—Held,
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not n bar to relief, where no detriment had 
resulted to the defendants thereby. The sher
iff having seized the plaintiff's goods under 
execution upon an order dismissing the action 
with costs, the plaintiff paid the costs to the 
sheriff, who undertook to hold the amount for 
ten days, “ to he returned if writ set aside, 
and if not within that time, to be applied in 
payment of execution.” After the lapse of 
more than ten days, during which the plain
tiff took no step, the sheriff paid over the 
money to the defendants. The plaintiff having 
afterwards established his right to be relieved [ 
from liability :—Held, that he was entitled 
to be repaid by the defendants. Morris v. Con
federation Life Association, 17 P. R. 24.

--------  Motion against Solicitor—Security '
for Costs.]—When plaintiffs in an action re
pudiate the authority of the solicitor to take 
the proceedings, and move to set them aside, 
they cannot he compelled by the solicitor to 
give security for costs on the ground that they 
reside out of the jurisdiction. Re Percy and 
Kelly Nickel ('o.. 2 Ch. I). 681, followed. 
Where a charge of improper conduct is made 
against a solicitor, who is an officer of the 
court, by a person out of the jurisdiction, the 
court ought not to order security for costs, 
and thus prevent such a charge being inves
tigated. Sample v. McLaughlin, 17 P. R. 400. |

•--------  Second Action.]—Upon an applica
tion by the defendant under rule 1243 for se
curity for costs, upon the ground that the 
costs of a former action brought against him 
by the same plnintiff for the same cause, and 
discontinued, remained unpaid, the plnintiff i 
contended that the former action, though | 
brought by a solicitor in his name, was ' 
brought without bis authority:—Held, that i 
there should be no discussion as to the inci- | 
deuce of the costs of a prior action, known , 
to the plnintiff. lie not having taken the pro- ' 
per steps to get rid of these costs prior to the I 
launching of the second action. Lea v. Lang, I 
17 P. H. 203.

Discharge of Defendant in Execu
tion.]—An attorney (merely ns such) is not 
authorized to discharge a defendant in execu
tion. certainly not without receiving the debt, 
ami a sheriff so discharging a debtor upon his 
authority will be liable as for an escape. 
Brock v. McLean. Tny. 398.

See, also. Stocking v. Cameron, <1 O. S. 475.

Indemnity to Sheriff — Adoption,]—A 
promise of indemnity to the sheriff by an 
attorney is binding on his client where the 
attorney has tin* conduct of the suit in the 
course of which such promise is made, and i 
the subsequent acts of the client shew that he : 
has adopted the attorney’s proceedings. Muir- 
head v. Sliirreff, 14 S. C. R. 733.

not binding on the client. Dewar v. Orr, De
war v. Sparling, 3 Ch. Ch. 224.

--------  Disobedience to.]—Application for
new trial where attorney had acted contrary 
to instructions. Williams v. Knapp, H. T. 4 
Viet.

Matters of Practice.] -A client is not 
to be regarded as having a right to govern the 
conduct of his attorney, as to the degree of 
liberality lie shall observe in bis practice. 
Shaw v. Nickerson, Gillespie v. Nickerson, 7 
U. C. It. 541. See, also, l ail v. Duggan, 7 U. 
C. R. 508.

Next Friend -Retirement Withdrawal of 
Authority—fonts.]—Upon application to the 
court therefor, the next friend of an infant 
plaintiff may be allowed to withdraw, upon 
such terms as the circumstances of the case 
and the welfare of the infant may require. 
Solicitors began an action in the name of an 
infant as plaintiff by her mother as next 
friend, with the consent of the latter. After 
the action had been some time in progress, 
the mother wrote a letter to the solicitors 
revoking the authority to use her name, to 
which they replied that proceedings would not 
lie stayed unless she paid costs up to date, 
and that if she did not do so they would 
assume that she intended them to continue 
the action. She took no notice of this, and 
they went on with some proceedings, where
upon the defendant, instructed by the mother, 
moved to dismiss the action on the ground 
that it was being prosecuted without author
ity. and asked for costs against the solicitors: 
—Held, in staying the proceedings, that there 
was nothing to prevent the mother from re
nouncing her character of next friend, and 
withdrawing from the litigation, subject to her 
remaining amenable to the jurisdiction of the 
court as to liability for costs theretofore in
curred. As to costs:—Held, that the court 
reaches the solicitors of a plaintiff directly 
for the benefit of the defendant only where 
the plaintiff", as client, has a right to be re
couped by the solicitor, and to the extent of 
that recoupment. The next friend here was 
liable to the solicitor for costs up to her let
ter. and the solicitor was liable to the next 
friend for costs subsequent thereto: anil as 
the former costs exceeded the latter, and. as 
between the next friend anil the defendant, 
the former was liable for costs so long ns she 
did not make a direct application against the 
solicitors, no order could he made in favour 
of the defendant; bul the next friend waa en
titled to be indemnified by the solicitors for 
costs incurred after her letter. Held, also, 
that it was competent for the defendant to 
move to stay the proceedings, although the 
normal practice is for the next friend to move. 
Taylor v. Wood, 14 P, R. 449.

Instructions — Arrangement without 
Bona Fides.]—Where a solicitor in good faith 
gives his consent and enters into an arrange
ment, even without instructions, the client : 
cannot he relieved. When* the solicitor lias 
acted fraudulently the case is different. 
Bailey v. Bailey, 2 Ch. Ch. 58.

-------- Arrangement without—Repudia
tion.]—An agreement by a solicitor that his 
client's suit should abide the event of another 
suit by the same plnintiff against another I 
party, made without instructions from the ! 
client, who afterwards repudiated it :—Held, I

Partner of Attorney—Notice of Trial.] 
—A. and R. were in partnership as attorneys. 
A. being the attorney on the record in this 
suit. Notice of trial was given in the name 
of It. :—Held, that the notice was irregular 
only, and not a nullity. Semble, a notice of 
trial given in the partnership name would not 
lie irregular. Nor would a notice subscribed 
“ the plaintiff's attorney.” without giving his 
name. Macaulay v. Phillips, 9 C. L. J. 237.

Seizure of Goods under Execution
Direction to Sheriff.]—See Wilkinson v. liar 
vey, 15 O. R. 34(1.
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Settlement of Action — Corporation— I 

Parol.]- As to the power of the attorney on 
ilie record to compromise suits against a cor
poration, and how far he nmy hind them by 
parol, when authorized under seal. Horan 
v. Gnat Western It. » . Co.. 14 U. C. R. 403.

-------- Instruction*—Disobedience to—Con
sent Judgment—netting aside.] After the 
trial of an action had Ix-eti postponed at the 
assizes and the defendant had left the assize 
town, his solicitor and counsel effected a 
settlement with the plaintiff, which was given 
effect to by the entry of a verdict and judg
ment by consent. The solicitor admitted that 
lie was not instructed, but relied on his client 
adopting the settlement, which was, in the 
solicitor's opinion, a favourable one. The 
client said that lie had instructed the solici
tor not to settle in the way he did :—Held, 
that the defendant was entitled to have the 
verdict and judgment set aside and a new 
trial, on payment of costs, Watt v. Clark, 
11! V. U. 351).

Where counsel, acting upon the instructions 
of the plaintiff's solicitor, effected a comprom
ise of the action not authorized by the plain
tiff and contrary to the express instructions 
given by her to the solicitor, the compromise 
was set aside and the plaintiff allowed to 
proceed to trial, but, as the plaintiff and de
fendant were innocent parties, without costs 
to either against the other. Stokes v. Latham,
4 Times L. It. 305, followed. Benner v. Ed
monds. 10 1*. R. 0.

-------- Xcgotialions for—Withdrawal.]—If
parties to an action authorize their solicitors 
to enter into negotiations for a settlement, 
and. while the negotiations are proceeding, 
one party, unknown to his own or to the op
posite solicitors, writes to the other party per
sonally withdrawing from the negotiations, 
and the respective solicitors, not knowing 
what has taken place between their clients 
meanwhile, conclude the terms of a settle
ment. such settlement will not be binding oil 
the party who had thus withdrawn from the 
negotiations, because the other party had dir
ect notice of his withdrawal. Semble, that 
if the principals had. between themselves, en
tered into an agreement, and the solicitors, 
in ignorance of what the clients were doing, 
had previously concluded a different agree
ment, the agreement made by the solicitors 
would bind because prior in time. On the 
same reasoning where the two principals nego- 
tiate. and either perfect a contract or put an 
end to proposals for one before the delegated 
power to their agents has been fully exer
cised. the acts of the principals are the bind
ing acts, and the subsequent acts of the agents 
are of no avail as against their principals. In 
• In- case, upon the letters and evidence :

Held, that the defendant had not with
drawn his prior proposals and abandoned the 
negotiations before a final arrangement had 
been come to by the respective solicitors. \'ar- 
don v. \ union. (1 O. R. 7111.

--------Provisional Settlement.]—The order
nf the master in chambers. !> I*, it. 220, stay
ing proceedings on the ground that the action

i i.... settled by the plaintiff's solicitor,
was reversed because the evidence shewed that 
' •• -' ttlement was a provisional one. and that

* plaintiff himself had not adopted it. J/c- 
'•/ v. field. 12 V. R. 213.

--------  Unpaid Costs—Beneficial Plaintiff
—Collusion—Xoticc — Lien.] —A Montreal 
firm of solicitors brought an action for one 
C. against II.. the now plaintiff, which was 
settled for $3,700, of which II. paid $3,000, 
and gave the solicitors a note for $5,500 
made and indorsed respectively by the defend
ants Griffith and (Jimson, and held by 11. as 
indorsee, out of which the solicitors were to 
take the $700 and their costs. They sent a 
clerk to Toronto, where defendants lived, to 
effect a settlement, but, being unable to do so, 
he left the note for collection with M. & Co., a 
Toronto firm of solicitors. After legal pro
ceedings had been instituted, plaintiff paid C. 
the $700. A settlement was discussed between 
the solicitors, which M. & Co. agreed to. pro
vided their costs and the charges for the clerk’s 
expenses to Toronto were paid. Negotiation 
for a settlement had been going on between 
the parties themselves, and on the 2nd De
cember an agreement was entered into, that 
defendants should pay $5,000 clear of every
thing, to the plaintiff. On the 4th December 
defendants’ solicitors were informed by M. 
<k Co. of other parties, besides the plaintiff, 
being interested in the note. On Oth Decem
ber the parties met and effected a settlement, 
by plaintiff accepting $5.000 in full of all 
claims under the action. The note which was 
held by M. & Co. was never delivered up to 
the defendants :—Held, that the action was 
not the plaintiff's, but that of C., or for his 
benefit, and that M. & Co. could proceed there
with, as C.’s solicitors, to enforce payment 
of their costs, and the Montreal solicitors’ 
charges : that the settlement of a claim under 
a negotiable security without the security be
ing delivered up. subjected the defendants to 
such charges as were a specific lien thereon, 
of which they had notice ; or, semble, even 
without notice : that the effect of the agree
ment of the 2nd December was that the de
fendants should pay M. & Co.'s costs, and de
fendants afterwards on the settlement made 
not providing therefor, and leaving the note 
outstanding, was some evidence of collusion to 
deprive M. & Co. of their costs ; and that the 
notice given not to settle without providing 
for M. & Co.’s costs. &c., gave M. & Co. an 
.equitable claim to the interposition of the 
court. Hall v. Uriffith, 5 O. It. 478.

--------  Unpaid Costs—Judgment—1 bsence
of Collusion.]—A settlement of an alimony 
action after judgment for permanent alimony, 
upon which writs of execution were in the 
sheriff's hands, was effected between the par
ties without the intervention of the solicitors 
on tin- record. To carry out the settlement 
a third solicitor was instructed to withdraw 
the writs from the sheriff’s hands, which he 
did without paying the costs of the plaintiff’s 
solicitor, which lie knew were unpaid. There 
was no collusion or actual fraud against the 
plaintiff’s solicitor proved:—Held, that the 
plaintiff's solicitor had control of the writs 
in the sheriff's hands to the extent of his 
unpaid taxable costs, and that he was entitled 
to have the writs replaced, or new writs placed 
in the sheriff's hands at the expense of the 
solicitor who withdrew them and the plaintiff, 
or to an order directly against the defendant 
for payment of his unpaid taxable costs,'and 
for the costs of the motion against the plain
tiff and the solicitor who withdrew the writs: 
but that he was not entitled to an order, for 
payment of his unpaid costs by the solicitor 
or the sheriff. This judgment was affirmed 
with this variation, that the solicitor who
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withdrew the writs was relieved from the 
payment of costs. Friedrich v. Friedrich, 10 
I\ It. 306. 54ti.

.See Triai., XVI. 8.
Terms of Order Abandonment.]—The 

court will not hold defendant to terms ac
cepted by his attorney, at the suggestion of a 
Judge at chambers, when he immediately aban
dons the Judge's order. Young v. Share. 2 O. 
8. 314.

--------  Alteration of—Consent — Interlocu
tory Order.]—Where solicitors properly re
presenting the claimant and the execution 
creditors in an interpleader made an arrange
ment by which .$411 of the claim made and 
provided for in the interpleader order was 
abandoned, and the sheriff, by the direction 
and consent of both the solicitors, in good 
faith distributed $441 among the creditors en
titled. and paid only the balance into court,
instead of the whole proceeds «if the sale, as 
directed by the interpleader order, which was 
not amended :—Held, that the solicitors had 
authority to make such a variation of the 
order, and the sheriff was justified in acting 
upon it: and it made no difference that tin- 
interpleader order was a consent order, for it 
was an interlocutory order, and the variation 
did not affect third parties. Ilackett v. Itible, 
12 P. It. 482.

--------- Consent to Alteration—Counsel—
Agent of Solirifor.l- A rule for a reference 
in this cause was granted on reading the con
sent to refer indorsed on the record at nisi 
prius ; it provided that the cause and all mat
ters in difference between the parties should 
be referred to S. C„ and among other things 
stated that the evidence as taken before the 
Judge at nisi prius should lie read before tin- 
arbitrator. and that any question of law which 
should arise at the request of either party 
should he referred to the court, and costs of 
cause, reference, and of the award should 
abide the event. The order of reference, as 
made a rule of court, differed from the above 
memorandum in these among other things : 
(1) it directed that costs. &<-.. should In- in 
the discretion of the arbitrator : <2i that the, 
arbitrator should not be required to reserve 
nnv legal questions for the decision of the 
court. W. P. & It. acted throughout as 
agents for the defendant’s attorney, all the 
papers^ in the suit being served upon them, 
and \V.. one of the members of the said firm, 
was counsel for defendant in the cause, 
both at nisi prius and before the arbitra
tor. It was proved that on an undertak
ing of W., as counsel for defendants, not 
to raise any question of law, the terms of the 
reference were altered by consent of W.. and 
of counsel for the plaintiffs. On motion to 
set aside the^ award and final judgment :— 
Held, that W. had power, either as counsel 
or as agent for defendants’ attorney, in bis 
discretion, in the matters of this suit, to bind 
the defendants : and the award was upheld. 
Wilson v. Counties of Huron and Itruee. 11 
C. I*. 548.

Sec Johnston v. Johnston, 9 P. R. 259.

2. In Other Proceedings.
Arbitration.] — See Wilson v. United 

Counties of Huron and Itruee 11 C. p. 54S.

— ----Agreement—Ha il nay Crossing.]—In
treating with the owner of lands for the right 
to cross the same by a railway, or in proceed
ings before arbitrators appointed between him 
and the company, with a view to ascertain 
the amount of compensation, the solicitor act
ing for the company at the arbitration is not 
qualified to enter into any special agreement 
binding the company to construct and main
tain a crossing. Wood v. Hamilton and 
Sorth-Westcrn U. W. Co.. 25 <ir. 135.

Mortgage- A otiec Demanding Payment.] 
—Where a mortgage provided that no means 
should he taken by the mortgagee to obtain 
possession of the land until he should have 
given to the mortgagor one calendar month's 
notice in writing, after default made, de
manding payment:—Held, in ejectment by 
the mortgagee, that a notice signed by the 
plaintiff's attorney, who was also his attor
ney in a suit brought upon the covenant, more 
than a month before this action, was suffi
cient, without any proof of authority. Key- 
worth v. Thompson. 10 U. It. 178.

3. To Receive Money.
Mortgage. |—M. applied to McM., a soli

citor, for a loan of $0,200 on his land. McM. 
«tot P. to advance the money. He then drew 
the mortgage, which was executed by >1. and 
wife and left with him till P. came to pay the 
money. P. subsequently culled on McM., and, 
upon bis registering and delivering over the 
mortgage, paid him the money. McM. after 
this told M., on his calling on Oth March, that 
P. had not as yet been able to get the money, 
and on M. stating lie required $400 at once. 
McM. gave him his own cheque for that 
amount. M. swore this was a loan, and was 
subsequently repaid. On 2nd April McM. ab
sconded without having accounted for the 
$0,000. After his departure, two receipts were 
found among his papers, signed by M . and 
dated Oth March, for $400 and $89.30, re
spectively, as money received from McM. on 
account of the P. mortgage, and a memoran
dum from which it appeared that $205.5.*) had 
been paid out of the mortgage money by 
McM. to discharge execution debts of M.’s 
which lie had instructed McM. to settle :— 
Held, in this affirming the judgment in 12 
O. It. 702, that it must be shewn that either 
express or implied authority had been given 
McM. by M. to receive the money to justify 
l’.’s paying it to him : that his possession 
of ill-- mortgage with an indorsed receipt 
did not give such authority ; but (in this re
versing the judgment) that there was evid
ence of authority to receive to his own use, 
out of the mortgage money when paid, the 
above three sums sufficient to entitle P. to 
lmld the mortgage as a security to that extent. 
McMullen v. Policy, 13 U. It. 299.

The onus of shewing that a solicitor who 
is in possession of a mortgage and collects 
the interest has authority also to collect the 
principal, is upon the mortgagor, and unless 
this onus is clearly discharged, the mortgagor 
and not the mortgagee must bear the loss 
arising from the solicitor's misappropriation 
of the funds. In re Tracy, Scully v. Tracy. 
21 A. It. 454.

Sec Oillen v. Roman Catholic Episcopal 
Corporation of Kingston, 7 O. R. 14(1 : In re 
Flint and Jellett. 8 P. R. 301 ; McCormick v. 
Coekburn, 31 O. It. 430.
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Proof of Agency. | —Held. that, under the . 
circumstances of this case, the solicitor could 
not be considered the agent of the plaintiff, | 
fii as to make a payment to the solicitor from 
the defendant a payment to the plaintiff. 
Froudfoot v. Murray, 7 U. C. It. 456.

Retainer to Collect.]—The retainer of ! 
an attorney or solicitor to collect a demand, 
and to take such proceedings as he may deem 
proper to effect this object, gives him author-
n v to receive the amount before or after 
suit, and to discharge effectually the party j 
making the payment, unless the client re- 
stricts or terminates the authority given to 
his attorney or solicitor. Moody v. Tyrrell. 6 i 
V. 1C. 316.

Right to Payment as against Client
—Recovery of Judgment.]—When a solicitor : 
lias recovered a judgment on behalf of a client, j 
lie lias n right to insist on payment of the i 
amount thereof to himself, and to issue execu
tion in default of payment, and this although 
tendered a cheque payable to the client for the 
amount. Anowlton v. Fauquier, 11 (J. L. T.
U v IS < X L T. dice, v 82.

4. Other Cases.
Contract for Sale of Lands.]—The

solicitor of a party Inis not. as such, any 
authority to contract for the sole of his client's 
lands, ('nmcron v. Brooke, 15 Ur. 693.

Payment of Interest — Fraud — Ncgli- 
y nee rtf Freeutor—Representation—Statute 
of Limitations.1—Executors, relying upon the 
word of a solicitor who had managed the tes
tator’s affairs in his lifetime, procured from 
him a list of mortgages alleged to have been 
taken by the testator, representing a trust 
fund of .$5,000 set apart by the will for the 
widow, hut without the actual production of 
the mortgages, and shewed it to her. informing 
her that the solicitor would pay her the in
terest. As a matter of fact the mortgages 
never had any existence, but the solicitor re
gularly paid her the interest up to the time 
of his death:—Held, that the executors had 
neglected their duty in not setting aside the 
.<5.000 in money or securities, and that their 
duty in that respect could not Is? delegated. 
Held. also, that they had appointed the soli
citor t hoir agent for the purpose of paying the 
interest, and that statements and payments 
made by him were made in the course of the 
business for which they had employed him ; 
that each payment was a renewal of the ro- 
presentntion that the $5,000 was still in their 
hands, invested for her benefit: and they could 
not lie allowed to set up the Statute of Limi
tations in answer to the plaintiff's claim, or 
that thr* statements they made were not true: 
and that they were liable to make the fund 
good. Clark v. Bellamy, 30 O. It. 5312. Rut 
—• S. c„ 27 A. It. 435.

V. Change of.

Alteration of Name in Proceedings -
Authority.]—,T„ an attorney, sued out a writ 
for the plaintiff, an infant. Next day it was 
agreed that It. should he substituted as attnr- 

v. and the plaintiff's agent, with J. and R., 
"cut to the Crown office, where, with the

permission of the clerk. J.'s name was struck 
out and R.'s name inserted in the praecipe. 
The same change was made in the writ and 
copy before service: Held, that the alter
ation was unauthorized, and that the copy 
and service must lie set aside. O'Reilly v. 
Vanevery, 2 P. It. 184.

Death—Appointment of A etc Attorney— 
Notice.]—Where the attorney for plaintiff 
died after service of replication, and before 
service of notice of trial, and a new attorney, 
signing himself plaintiff’s attorney, gave no
tice of trial without a notice of the appoint
ment of a new attorney having been previously 
given, the notice of trial was set aside with 
costs. Steel y. Manning, 8 L. J. 107.

On the death of an attorney in a suit it is 
only necessary to notify the oilier side of his 
dentil, and the appointment of another in his 
place. Bank of Montreal v. Harrison. 4 I\ It. 
331.

Notice of Action—Declaration.]—It is 
no ground of objection to a notice of action 
against a magistrate, that the plaintiff de
clared by a different attorney from the one 
by whom notice was given and process issued. 
McKenzie v. Mcirburn, 6 O. S. 486.

Notice of Trial—Fortner of Attorney.]— 
Semble, that a notice of trial cannot be said 
to be irregular, because A., one of two part
ners as attorneys, signs the notice of trial 

| as the plaintiff's attorney, although H., the 
other partner, appeared as the attorney on 
the record, there having been no order to 

! change the attorney. ('j amble v. Rees, 7 U. C.
I It. 406.

Order Changing -.l//o/<fril.]—No affida
vit is necessary to obtain a summons to change 
the attorney. Re Qlatae and (liasse, 2 L. J.

! 213.

-------- Costs.]—The plaintiff had paid costs
! of a suit to A., of the firm of A. & R.. Iiis 

attorneys. A. & It. dissolved. It. retaining the 
suit. Application to change attorney to A. 
granted, without any condition as to payment 
of costs. Slater v. Stoddard, 6 P. It. 299.

I The court will order a party's solicitor to 
he changed without any condition as to pay
ing the solicitor his costs. Meyers v. Robert
son, 1 Ur. 489.

j --------  Necessity for.]—On an appeal from
j a master’s report it was objected that the 

solicitors appealing were not the solicitors 
| who proved the claims before the master:— 
j Held, that the solicitor might he changed with

out order, that being the English practice in 
I 1837. and there being in tins Province BO 

order to the contrary. Bailey \. Bailey, 2 
Ch. Ch. 57.

Where a replication was filed several years 
after the tiling of the answer, by a different 

I solicitor from the one who had filed the bill,
| but no order changing the solicitor had been 

taken out. and no notire of filing replication 
, given, the replication was ordered {f> be taken 
! off the files and the hill dismissed. Ratlibun 

v. Hughes, 3 Ch. Ch. 160.

--------  Prwcipe,]—The common order to
change the solicitor is obtainable as of course 
on præcipe. In re Mylne, 1 Ch. Ch. 199.
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VI. Costs.

( Lien fob Costs—See post VII.)
1. Agreement an to fonts and Security.

(a) Between Solicitor and Client.

Champerty. | -See O’Connor v. (inumill, 
20 O. R. 47. 2ti A. R. 27.

Effect of. on Taxation. I -When convey- 
anei's are prepared under n special agreement, 
it will hind tlie master. In re McBcaslcy und 
Bevies, 5 L. J. 27».

The master in taxing a bill must decide 
as best lie can. according to the contract ex
pressed or implied between the parties. In re 
Bedes, G L. J. 5».

Non-liability Taxation against Oppo
site Tarty. | -Costs of suits being in all cases 
the money of the client -Held, that an attor
ney taking an annual salary in lieu of such 
costs, cannot tax more than disbursements 
(which by his agreement lie was entitled to re
cover from his client l from a defendant, 
though all such costs were the property of the 
attorney by the arrangement. Jarvis v. tirent 
It ( »#< ni if. Il . l'O.. 8 O. P. -«i

Under an agreement between the defendants 
and their solicitor, he was to he paid a fixed 
salarv. to cover all his professional services 
to the city, exclusive of counsel fees and other 
disbursements paid by him. but he was to have 
the right to costs from parties against whom 
the corporation should succeed, and be en
titled only to disbursements when they should 
fail. In a case in which the defendants suc
ceeded. judgment was entered against the 
plaintiff and the usual costs taxed. On mo
tion for revision Held, following Jarvis v. 
(Ireal Western It. W. Co.. S (’. I*. 280. that 
as under their agreement the defendants were 
not liable to pav the attorney the costs taxed 
except disbursements, all costs except disburse
ments must be disallowed. Stevenson v. City
•■I aingston, :;i c. p, 333.

Where, by the terms of an express contract, 
a party i< not to be liable for costs to the 
solicitor representing him in an action, he can
not tax costs against the opposite party. Jar
vis v. Great Western R. W. Co.. 8 C. 1*. 280, 
and Stevenson v. City of Kingston. 31 (’. V. 
838. approved. Decision in 16 1’. It. 410 
affirmed. Meriden Britannia Co. v. Braden, 
17 I'. It. 77.

See Scott v. Daly, 12 I\ R. till).
If the client lie not liable to pay costs to 

his solicitor, he cannot recover these costs 
against the opposite party. Jarvis v. Great 
Western It. W. Co.. 8 r. V. 280. and Meriden 
Britannia Co. v. Itraden. 17 P. It. 77. fol
lowed. This rule applied to a case where the 
defence to an action for damages for personal 
injuries sustained bv a workman in the em
ployment of the defendants was undertaken 
by a guarantee company who had contracted 
to indemnify the defendants against such 
claims, and who employed their own solicitors 
to defend the action, exercising a right given 
by the contract : and extended, beyond the 
actual costs of the defence, to subsequent 
costs arising out of an application made by 
the plaintiff’s solicitors, where the defending 
solicitors continued to act upon the retainer

of the guarantee company. Walker v. (lurncy 
Tilden Co., 1» P. It. 12.

Payment of Annual Salary. | — The
agreement t<> pay a solicitor a fixed nun as a 
yearly salary in lieu of paying items in de
tail. is neither illegal nor unusual, whether it 
provides for the past or the future. I'alkincr 
v. tirand Junction It. IV. Co.. 4 I). It. 3.10.

See Jarvis v. (Jrent Western It. IV. t'o., 8 
C. P. 280; Stevenson v. City of Kingston, 31 
C. P. 333. supra.

Rate of Remuneration. | Xo bargain
between a solicitor and client, whereby the
latter undertakes to pay more than the recog
nized fees for the work to he done, can he 
enforced. Where a solicitor's Toronto agent 
made a bargain with the client for #2 an hour 
for attendance in the master's office, such 
bargain was held not binding, although reason
able. the sufficiency or insufficiency of the 
amount being immaterial where the item is 
fixed by tariff. Re (Jedden and Wilson. 2 Ch. 
Cb. 447.

Where an order was applied for for the 
taxation of costs incurred in suits in the 
common pleas, the county court, and division 
court, according to the terms of an alleged 
agreement as to the rate of remuneration, an 
order was granted with a direction to the 
master to ascertain whether any valid agree
ment existed In-tween the parties. Be lVr/ni- 
/<«//. 4 Ch. Ch. 82.

--------  Lump Sum — Future Business J —
An agreement that the solicitors should retain 
.$.100 as commission for business done and to 
be done cannot stand in the way of the taxa
tion of the solicitors’ bill, for such an agree
ment is against the policy of the law. and 
solicitors cannot enter into any stipulation on 
the terms of getting a better benefit than they 
would get by the costs which they are en
titled to charge. The agreement relied on in 
this case was void as being for business done 
and to Is- done, and upon the taxation ir 
should lie disregarded. Be McBrady and 
O'Connor. 1» P. R. 37.

Security for Costs Incurred—Retain
ing Fees.\—The solicitor acted for a client in 
defending him upon a charge of arson, ami in 
prosecuting actions against two insurance 
companies to recover for a loss by fire. At 
the time the solicitor's services were required 
the client had no money and had no prospect 
of getting any, and. in consequence of the risk 
the solicitor ran of getting nothing and losing 
a considerable sum for disbursements, the 
client offered him a retaining fee to he paid 
out of the insurance moneys when recovered, 
and it was agreed between them that such fee 
should lie $180 for the two notions, the 
amount claimed therein being about $1.2.10. 
Subsequently, and when some costs bail been 
incurred, the client made an assignment to a 
third party of the moneys due to him from
the insurance companies, in trust, to pay the 
solicitor his costs, including the retaining fees 
agreed upon, and to pay the ha In nee to credi
tors. The client at a later date made a 
general assignment for the benefit of credi 
tors :—Held, upon appeal h.v the assignee from 
the taxation of the solicitor’s costs, that the
in-si assignment in trust was a security for
costs already incurred, n confirmation of the 
original agreement, and a quasi appropriation 
of the money ; and, ns it appeared that the
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client understood that the payment of retain
ing fw-s was voluntary, and that they could 
not he recovered from the opposite party, the 
retaining fees were properly allowed to the 
solicitor by the taxing officer: and under the 
exceptional circumstances of the case the 
amount was not unreasonable. Re Fraser, 
13 T. It. 400.

Security for Future Costs.]—A security 
taken from a client by an attorney or counsel 
fur n-ts to accrue in respect of services to be 
rendered to the client, is invalid and cannot 
U* enforced. Hope v. Calduell. 'il ('. 1*. 241. 
Followed in Itotnrtson v. Caldicell, 31 U. (,'. 
R. 108.

—----- Mortgage — Part Validity.] —-
The dear rule of law is. that a mort
gage given by a client to his solicitor to 
secure costs to be incurred in the future, is 
absolutely void as being against public policy. 
A mortgage for $1.200 was created by a third 
party, wlm was indebted to (i., in favour of a 
solicitor, as security for such costs as he 
might incur in carrying on a suit for (i. The 
client afterwards consented to the solicitor 
aligning the mortgage to an amount not to 
exceed $500. which was done. In a suit after
wards instituted by the assignee of the secu
rity. to enforce payment of that amount, to 
which the solicitor was made a defendant 
Held, that the security was valid to the 
extent only of what was actually due to the 
solicitor for the costs at the date of the mort
gage. And the assignee having failed to 
notify the mortgagor of the assignment, by 
reason of which a sum of $530 had been by 
the < .ieiit allowed to be paid to the solicitor :

Held, that the assignee could only recover 
what might be found due in respect of such

-t* over and above the amount so paid to 
ila* solicitor, Atkinson v. Gallagher, 23 Hr. 
201.

Promissory Sote — Fraud.] — The 
plaintiff, who was a barrister and attorney, 
having refused to defend one II.. who had 
been arrested for embezzlement, in that and

: • r matters, until satisfied as to his remun
eration. agreed to do so on II.’s wife indorsing 
over to him an overdue note which II. had 
procured defendants to make to her. and on
I . one of the defendants, admitting it to be

end a-reeing to pay it to plain
tiff. Subsequently, and after the plaintiff had 
performed some trifling services for H„ defen- 

- divovored that no value had been given 
tor the note, but that it had been obtained by
II id, of which, however, the wife woe

and they then notified the plaintiff
I at i hey did not acknowledge any liability 
th’ o„. and would not pay It. In an action 
by plaintiff against defendants on the note :

Held, that he could not recover, for that, 
"I n r the note was received by plaintiff as 

' tv or as a payment in full for future ser- 
the transaction was void as against puh- 
itv; and that this was a good defence 

• ble to the defendants under the plea 
that the plaintiff was not the lawful holder. 
H'M. also, that the plaintiff, having Itccome 
’If bolder after maturity, could stand in no 

r position than the wife, who was bound 
by be fraud of her husband, who acted as
II r •|-',iit in procuring the note to be made to 
■ Robertson v. Fumeat, 43 U. C. R. 143.

" Solicitor’s Fees ” — Agreement not to 
1 Counsel Feet of Solicitor.] — An

agreement between a solicitor and client by 
which the former agrees not to charge " solici
tor's fees,” but only disbursements, does not 
include counsel fees charged by the solicitor, 
who, living a barrister, acted as counsel. 
Re •Solicitor, 17 C. L. T. Ucv. X. 123.

See Re Mai col niton and Wade, V V. It. 242 : 
Arnold• v. (VItonohor, 2 O. It. 322; Re C. A 
L., 15 T. L. J. 13V; Re Beaty, IV V. It. 271.

(bt Between Solicitor and Oppotite Party.

Appropriation of Payment - Accounting 
to C'/ienf.]—The applicant. M.. having a claim 
against one I’., placed it in the hands of at
torneys to prosecute the action, as she said, but 
to effect h settlement with P., as they alleged, 

j and forbidding them to sue. V. agreed to 
: pay $300 in full, including all costs. The 

attorneys alleged that $250 only of this was 
to go to If. according to her agreement with 
I*., and the remaining $50 to them for the 
costs ; while M. denied this, asserting that she 
was entitled to the $3<ni. subject to their claim 

I for costs to be taxed : —Held, there being a 
doubt as to the facts, that the general rule 

1 should prevail, that the attorney must account 
for all the money received and the client pay 

i his costs. In re Attorneys, 41 U. C. U. 372.
I --------  Solicitor and Client—Costs—Party
j and Party.]—Where an attorney, having had 

for three years » judgment on confession for a 
i large amount, gave defendants to understand 
I that his charges against plaintiff were $200, 

which defendants understood to mean all his 
charges, which sum defendants paid, the at- 

: torney was not allowed afterwards to treat 
the $200 as paid for costs between attorney 

i and client only, and to proceed for costs be- 
1 tween party and party. Gillespie v. Shaw, 
j 10 L. J. 100.

2. Moderation.

Administrator’s Solicitor — Nature of
Proceeding,]’ On an appeal from a certificate 
of the master in which lie held that under an 
order which directed him to ** ascertain and 
state what amount l if any i is properly 
chargeable bv J. II. against the estate of T. 
W.. deceased, in respect of legal proceedings 
taken by the said J. II. as administrator pen
dente lite of the laid estate in the < nurts or 
otherwise.” the bills of costs of the solicitor 
of tin* administrator ehould in* taxied in or
der to ascertain tin* amount duo:—Held,
that the master was wrong : that the hills 
should, if necessary, lie subjected to modera
tion. and not taxation ; that moderation is a 
well understood term, and is more liberal 
than taxation even as between solicitor and 
client. Beatty v. Ilaldan, (J O. It. 715.

Executor’s Solicitor- payment of Bills
— Nature of Proceeding.]— Rills of costs for 
services rendered to an estate after a testa
tor’s death, down to the date of an order for 
the administration of the estate, were paid by 
the executor after the order and pending ad
ministration proceedings: — Held, that there 
could lie no taxation of the hills as against 
the executor at the instance of creditors, but 
that the hills should he moderated. So far 
as the solicitors were concerned, the payment 
by the executor was to he regarded as payment
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of the hills, and to obtain a taxation after 
payment a ease would have to he made against 
the solicitors. 1‘radically the moderation 
might be so conducted, if warranted by special 
circumstances, as to differ but litfle from a 
taxation. Re Hague, Traders Hank v. Murray, 
11! I*. It. 111».

3. Recovery by Action.

Cause not Concluded Explanation.'] — 
An attorney may sue for his fees in a cause 
which he does not conclude, if he can account 
satisfactorily for not proceeding. Eord v. 
Stafford, 5 O. S. 440.

See Smith v. Graham, 2 U. C. R. 138.
Costs of Action.]—Where the plaintiffs, 

suing as attorneys for the amount of a bill 
of costs, proceeded by an attorney, and not in 
person by attachment of privilege, and assess
ed damages at a sum under £10, the court re
fused to allow them full costs. Struck an v. 
Bullock, 2 U. C. R. 382.

Counsel Fees—Recovery from Solicitor.] 
—On the trial of an election petition against 
the return of a member to the provincial legis
lature, which resulted in favour of petitioner, 
to whom the costs were awarded the defen
dant was retained by an association for prose
cuting the petition, and acted as petitioner’s 
attorney, and M.. one of the plaintiffs, a firm 
of attorneys as well as barristers, acted as 
petitioner’s senior counsel, under an agree
ment to that effect with defendant, neither he 
nor his firm being retained by petitioner. The 
petitioner’s costs were settled by defendant 
and the respondent’s attorney, and defendant 
received $1,(100, including $31 if» counsel fees to 
M.. which M. proved Iwenme the property of 
his firm. The plaintiffs having brought an 
action against defendant to recover these 
counsel fees, ns moneys had and received to 
their use :—Held, that they could not recover, 
for that the costs, including these fees, be
longed to the petitioner and not to defendant 
ns attorney. Miller v. McCarthy 27 C. I*. 
147.

In this Province a counsel’s right of action 
for his fees for services in the nature of advo
cacy. is against the client of the solicitor re
taining him. and not against the solicitor, un
less by special agreement, or when there is 
evidence of credit having been given to the 
solicitor alone, or of money in the solicitor’s 
hands to answer the claim : and a solicitor 
so employing counsel has implied authority to 
pledge his client's credit for the payment of 
counsel fees. Armour v. Kilmer 28 O. R. 
«18.

Delivery of Bill — Lapse of ,1/onfA.]— 
The month required by 2 (îeo. II. c. 23 to 
elapse between delivery of the bill and action 
thereon, is a lunar, and not a calendar, month, 
and the day of the service of the hill is in
cluded. Berry v. Andruss, 3 O. S. 045.

--------- Lapse of Month—Burden of Proof.]
—Where an attorney served his bill on the 
20th May. and the placita on the record were 
instituted as of Trinity tenu, which com
menced on the 10th June—not a lunar month 
after such service but a memorandum was 
added, “to wit. 11th July.” and the plaintiff 
proved that his declaration was filed on that 
day, but did not produce the writ :—Held,

I sufficient, and that if the writ were issued too 
' soon, defendant should shew it. ,1/c.l/flr/m v. 

Spafford. 4 O. S. 332.

---------  Lapse of Time — Allegation — De
murrer.]—In an action by a solicitor to re
cover the amount of a bill of costs, the fact 

! that he does not. in his statement of claim, 
allege that the bill was delivered a month be
fore action brought, i< not now, any more than 
liefore the Judicature Act, ground for de
murrer. but only for defence. Though under 

j R. S. O. 1877 c. 140. s. 32. the right of action 
! on a bill of costs may be suspended pending 

ft month from delivery to the party to lie 
charged therewith, nevertheless the solicitor 
is a creditor, and may as such, before the ex
piration of such month, bring an action to 
set aside a voluntary conveyance as fraudulent 
and void. Scant v. Duckett, 3 O. R. 370.

--------  Plea of Kon-delivery.] — A defen
dant is entitled to a copy of the bill accord
ing to the statute, wen though he may have 
admitted the amount to be due. Where, there
fore. to a declaration for fees, containing a 
count upon the account stated, defendant 
pleaded no bill delivered. &c. :—Held, plea 
good. Dempsey v. Winstanley, 5 IJ. C. It. 317.

Non-delivery of the bill is not a plea to the 
merits. Judgment for defendant, therefore. i« 
no bar to a second action. Dempsey v. ll’tn- 
stanley. « U. C. It. 40».

Pleading non-delivery of a bill is not an 
issuable plea. A plea denying the retainer is. 
Ecoles v. Johnson, 1C. L. Oh. 03.

------— Plea of Son-delivery—Replication.]
j —Action for services as attorneys. Plea, that 
: though the plaintiffs did. before suit, to wit. 

on the l»th September, 1851. deliver to de
fendant a bill, yet that a month from such 
delivery had not expired before suit. Replica
tion. that a month from the delivery of the 
bill in the plea mentioned had expired before 
this suit Held, replication good. Draper v. 
Steen. 8 V. C. It. 441.

--------  Proof of.] — In an action by an
attorney for his f<-es. proof by a copy made 
up from his books after delivery to defendant, 
is sufficient. Hall v. Shannon. E. T. 2 Viet.

In an action by an attorney for his fees, he 
; must prove the delivery of his bill, although 

the defendant has suffered judgment by de
fault. Ridout v. Brou n, 4 O. S. 74.

See also post 5.

Proposed Action — Judgment against
I Solicitors—Stay — Set-off.] — Defendants, as 

attorneys, delayed to register a mortgage to 
j R-. their client, by which the security was 

defeated. They then obtained another mort
gage from the same mortgagor to B. on differ
ent land, subject to two prior incumbrances, 
and it authorized their proceeding to foreclose 
this mortgage, expressly without prejudice to 
his rights as against them. R. having died 
pending a suit against the defendants for 
negligence, his administrators obtained a ver
dict in it and issued execution. Defendants 
then applied to stay proceedings until they 
could obtain judgment for the costs taxed in 
the foreclosure suit, in order to set it off. R.’s 
estate being insolvent. In answer if was 
argued that the second mortgage and fore
closure (which turned out of no benefit), as
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well as the insolvency, resulted from defen
dants' negligence, and that the judgment 
against them was the only asset to which the 
plaintiffs had to look for the expenses of ad
ministration. &e„ for which they were i*-r- 
sonally liable. Under these circonstances the 
application was refused. Lynch v. Wilson, 3 
P i;. 109.

Quantum Meruit Services in Exchequer
• ■m l. | In proceedings before the exchequer 
ami supreme courts, there being no tariff 
a- between attorney and client, an attorney 
I - the right in an action for his costs to 
establish tlie quantum meruit of his services 
hv oral evidence. Paradis v. Bossé, 31 S. 
C. |{. 411*.

Scrricc8 in Exchequer Court — 
Agreement— Compensation — Champerty — 
.htrisdiction — Taxation.] — The plaintiff, a 
suppliant in an action brought against the 
Crown, by its permission, in the exchequer 
court of Canada, made an agreement with the 
defendants, a firm of solicitors, that they 
should conduct her case to judgment, and, in 
consideration of their doing so at their own 
expense, that they should he entitled to retain 
to their own use one-fourth of the sum which 
should lie recovered, and she assigned her 
claim to them as security for the perform- 
anee of the agreement :—Held, a champertons 
agreement, and not binding on tlie plaintiff. 
Kail Warwick. 50 L. J. N. S. C. !.. 328. 
and In re Attorneys and Solicitors Acts. 1
l‘h. I». 573, followed. (31 Although the ser
vies nf the defendants under the agreement 
were performed in a Dominion court, a pro
vincial court had jurisdiction to entertain an 
adion for an account against the solicitors 
in respect of moneys received by them from 
the Crown in satisfaction of the claim. (3) 
The services performed by the defendants in 

i a hequer court were not performed ne 
officers of the courts of Ontario, and, with 
respect to such services and the remuneration 
therefor, the defendants were not subject to
• • Solicitors Act. it. S. O. 1.887 c. 147. and
• "'ild not be compelled to deliver a hill of
• "•!-. I 4 i In the absence of a tariff of costs 
I"'iween solicitor and client in the exchequer
" irt. the defendants were entitled to a re- 

muneration upon a quantum meruit, to be 
established by such evidence as would be ap
propriate in the forum of litigation. Paradis
I21 S. (’. It. 410. and Armour v. Kil

mer. 28 (>. It. (‘,18. followed. O’Connor v.
29 O. R. 47.

\ii agreement by a solicitor to prosecute 
a claim to judgment at his own expense in 
consideration of his receiving one-fourth of 
the amount which should be recovered is 

rtous and void. A solicitor of the 
e,tpremo court of judicature for Ontario who 

c h does business in carrying on proeeed- 
■I client in the exchequer court of 

1 ■ i la is subject to the provisions of the 
v tors Act with regard to delivery and 
'avation of his bill of fees, charges, or dis- 

• nients in respect of such business. Juilg- 
ln '-".I O. It. 47 reversed in part. 

<> ' nnor v. ficmmül, 20 A. R. 27.

sue alone for costs. Dounall v. Ockcrman, !>
V. C. It. 354.

Set-olf- Special Services.]—In an action 
by a linn of attorneys for costs due from 
clients, the defendants were not allowed to 
set off against the plaintiffs' claim a sum 
paid by one of them to one of the solicitors 
for sjiecial services to be rendered by him, 
there being no mutuality, and the payment 
not being for the general services covered by 
the retainer to the lirm. McDougall v. Camcr- 
on, Bickford v. Cameron, 21 S. ('. R. 370.

Statute of Limitations. | In an action 
bv an attorney against his client for costs 
of prosecution, it appeared that the claim was 
barred by the Statute of Limitations, but that 
the lands of the defendant in the suit had 
been sold under a li. fa. sued out within six 

I years, and bought in by this defendant under 
his own execution : Held, that this would not 
revive the claim, by making the defendant 
accountable to the plaintiff as if he had then 
received the costs to his use. but that only the 
costs of the li. fa. could be recovered. Jones 

I v. Button, 11 U. (’. R. 554.
I The plaintiff, an attorney, sued in 1870 for 
i bills of costs in suits brought for the defen- 
! dant, in which suits judgments were entered, 

respectively, in 1800 and 1.801, and execu
tions. which were issued in 1803, had been re
newed yearly, at defendant's request, until 

i 1870:- Held, that the plaintiff could not re
cover for any costs incurred before the entry 
of the judgments ; for he was entitled on the 

! recovery of judgment to sue for his bill, and 
was barred by the statute, which then began 
to run. Harris v. Quine. L. R. 4 Q. It. 057, 
distinguished. Lizars v. Bateson, 32 ('. (’. R.

Taxation during Action —Undertaking 
—Attachment—Payment—Judgment. | —- The 
plaintiff, an attorney, sued defendant for costs 
as between attorney and client. Re fore ap
pearance defendant procured an order for 
taxation, on undertaking to pay what should 
be found line. An attachment was irregularly 
issued upon Ibis order, under the pressure of 
which defendant paid the amount taxed. The 
plaintiff also proceeded in the suit by signing 
interlocutory judgment. The court, under 
these circumstances, ordered that the plain
tiff' (ns an attorney) should pay the money 
received by him into court : that the defen
dant should be relieved from his undertaking ; 
that the interlocutory judgment should he 
set aside without costs : and that the idaintiff 
should pay the costs of this application. 
Begin a v. McLeod. In re Miller v. McLeod, 
10 V. C. R. 588.

Trial of Action -Disputing Items—Order 
for Taxation.]—A client, not having obtained 
a regular order for taxation before the trial, 
will not be allowed, by producing the master’s 
allocatur at the trial, shewing a less sum 
taxed than claimed, to dispute the items of the 
bill. Brock v. Bond, 3 V. ('. R. 340.

Right to Bring Action—Partner.]—De- 
f ■ lint signed a written retainer of D. & E. 

- 1 attorneys, to prosecute one M. While 
t' ■■ -'tit was pending, their partnership was 
|: >'ved, and E. retired, assigning to D. all 

11zlits. D. alone appeared ns plaintiff's 
• v on the record :—Held, that E. might 
Vol. HI. D—200—57

Sec Buff v. Canadian Mutual Fire Ins. Co., 
OP. R. 202. 2 O. R. 500; Macdonald v. Piper, 
10 p. R. 580; Millar v. Clin-. 12 I’. R. 155 ; 
Ita Burdett. 0 P. R. 487 : Shaw v. Drummond, 
13 Hr. 002: Be Green, 7 P. R. NO : Maeph-r- 
son v. Tisdale, 11 p. R. 201 : Sale v. Lake» 
Erie and Detroit R. IF. Co., 32 O. R. 150.
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4. Reference to Taxation and Proceedings 
Relating to Taxation.

(a) Appeal from Taxation.

Local Master Review.]—When an order 
to obtained by a <-li«-nt referring the taxation 
of a solicitor’s bill to the master in the county 
where the work was done, any review of the | 
master's conclusions must he obtained by way 
of appeal t" a Judge. In re Sleeker end 
Henderson, U 1*. It. 182.

Motion or Petition.]—The proper mode 
of apiH-aling from the master's certificate of 
taxation is by motion, and not by petition. 
In re Ponton. 15 Ur. 355.

Notice of Appeal — Forum—Report.] — 
The certificate of a taxing officer upon a refer
ence to taxation of a solicitor’s bill of costs, i 
at the instance of a client, is a report ; and. 
under rules 848. SIP, and 850, the appeal 
therefrom should be to a Judge in court upon 
seven clear days' notice. Re V rot hers, 15 1\ I 
It. 02.

The report or certificate of an officer upon j 
the taxation of the costa of a solicitor as 
against his client falls under the provision of j 
rule 1220 (d) as to its confirmation, and is. 1 
for the purposes of an appeal, a report within 
the meaning of rules 848 and 840. Ford v. 
Mason, 10 1\ It. 25.

Upon an appeal by the solicitor from the 
decision in 10 V. It. 423, rendered on appeal 
from the taxation of his bill of costs against 
his client, under the common order for taxa
tion. the court was divided in opinion as to 
one of the grounds of appeal, viz., that the 
appeal was not properly before the court be
low ; two of the Judges holding that such an 
appeal is regulated by the same rules and 
practice as apply to an appeal from a taxa
tion of costs between party and party: and 
the provisions of rules 1230 and 1231 not 
having been complied with, an appeal could 
not be taken under rule 851. Re Robinson, 17 
I\ It. 137.

An appeal from the certificate of taxation 
of a bill of costs between solicitor and client 
is to the court, as if it were an appeal from 
a master's report. Re Moicat, 17 1*. It. 180.

|The rules referred to in the above eases 
are the con. rules 1888. See ( 18071 con. rule 
773.]

Notice of Appeal — Time.'] —The notice 
of appeal from a certificate of taxation of a 
solicitor's bill of costs by a local master, must 
be seven days, as repaired by U. O. ($42. 
Such a case is not within rule 440, O. J. Act. 
Exchange Rank v. Act cell, 0 I*. It. 528.

Right of Appeal — Reference — “In a 
Summary Way. ’]—An action on a solicitor's 
bill was stayed upon agreement providing 
for evidence to be given to au accountant 
named, and “ in case of dispute, the matters 
disputed are to be referred in a summary
Way to----------under It. S. O. (181)7) c. 174
for decision — Held, that by “ a sum
mary way ” the parties meant that the refer
ence was to be without ceremony or delay, 
i lie words “under It. S. 0. <'. 174 ” merely 
introducing the procedure under that Act (the 
Act respecting Solicitors), and not to be con

strued as providing for an appeal. Sale v. 
Lake Eric and Detroit R. II . Vo., 32 (J. R. 
151).

Supreme Court of Canada -Matter of 
Practice.]—See (J’Donohoe v. Reatty. 10 S. 
C. It. 35(1 ; MeCugan v. Mctiugan, 21 S. C. 
it. 2(17.

Time for Commencement ] —The time 
for appealing from a taxation of costs logins 
to run from the date of the certificate of taxa
tion. not from the date of each ruling in the 
course of taxation. Re U’Donohoc, 12 P. R. 
(112. '

'In Applicants for ^Taxation — “Parties

Assignee in Insolvency Prior Assig
tire's Costs.]—An assignee in insolvency em
ployed a firm of attorneys to perforin certain 
services in connection with the estate. Sub
sequently he resigned the position and gave 
these attorneys the moneys of the estate re
maining in his hands, with instructions to pay 
their own costs first, and then hand the bal
ance to the new assignee. This they did and 
rendered their bill of costs :■—Held, that the 
estate of the insolvent was, within the mean
ing of C. S. U. C. c. 3(1, s. 38, the “ party 
liable to pay," though " not chargeable as a 
principal,” and the second assignee was en
titled to have the hill taxed. In re A. tC- /{., 
(1 1*. It. (18.

Cestui que Trust — Trustees' Costs.]— 
Any one cestui que trust may, in the discre
tion of the court, obtain an order under the 
third party clauses of the Solicitors Act for 
the taxation of a bill of costs for business 
connected with the trust estate of a solicitor 
employed by a trustee. Sand ford v. Porter. 
1(1 A. It. 5(15.

Defendant—Agreement to Pay Plaintiff's 
Costs.]—Where, on a settlement of several 
suits between the parties, it was agreed that 
defendant should pay. among other tilings, all 
the costs of every kind, including retainers, for 
which the plaintiff was liable to his attorney, 
it was held that defendant, though he liud not 
paid the bills, was entitled to have the bills 
referred to taxation on the usual terms. 
Quæiv, is such a defendant, a party “ liable 
to pay," within s. 38 of C. 8. U. C. c. 35V 
In re tireenwood, 10 L. J. 131.

------- - Agreement to Pag Plaintiff's Costs—
Account—Parties.]—All ex parte orders are 
periculo potent is. And where the defendants 
in mi action had agreed with the plaintiff to 
pay the costs of his solicitors, and. being 
furnished with a bill of such costs, obtained 
on prmcipe an order for taxation thereof, 
which order was drawn up as an order to 
tax upon an application by the client, and 
directed that the taxing officer should take 
account of all sums of money received by the 
solicitors for or on account of the applicants, 
such order was vacated with costs. The de
fendants were to be regarded as third persons 
liable to pay. and were entitled to an order 
for taxation : but they should have disclosed 
nil the facts and applied for a special order ; 
and the plaintiff should have been made a 
party to the proceeding under rule 122!». for 
the purpose of taking an account between 
him and the solicitors. Re McCarthy. Pcpler, 
and McCarthy, 15 P. R. 201.
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Married Woman Scat Friend.]—Mar
ried women joined with their husbands in an 
application for taxation of costs :—Held, that 

.iwithstanding 35 Viet. c. 10 (O.), the 
married woman must In each cases have 
a next friend. In rc Spencer. 10 Cir. 407.

Mortgagor — Mortgagee’s Cow/».] —• The 
if!gugees of land having brought ejectment, 

and sold under the power of sale, their soli- 
:n.r sent the surplus purchase money to the 

I 'Ttgagor. accompanied by a statement of 
me amount due. in which one item was for 
"solicitor's costs, $143.” The particulars 
I- iug asked for. lie rendered two separate 
bills, one of the ejectment, the other of the 
sal»:- -Held, that the mortgagor was dearly a 
i»t«.ii entitled to apply for taxation within j 
C. S. U. C. c. 35. s. 8. Ex parte Class, In re 
Mm ihnnild. 3 1*. It. 138. 9 L. J. 111.

Re Moffatt. 12 V. It. 240.

Ratepayer — School Truateca’ Coata.] — 
Held, by the court of appeal, reversing the 
derision in 21 U. It. 280. that an individual 
ratepayer of a school section is not, merely 
by reason of his having to contribute as a 
ratepayer, entitled to obtain an order for tax
ation of a bill of costs delivered to and paid 
by the board of public school trustees, either 
under It. 8. O. 1887 e. 147. ss. 32 and 42. or 
under con. rule 1220. Upon appeal to the 
-uprenie court of Canada :—Held. that, assum
in'.' the court bad jurisdiction to entertain the 
appeal, the subject matter being one of taxa- j 
’ mi of costs, the court should not interfere ! 
v hli the decision of the provincial courts, | 
which are the most competent tribunals to
■ I • ■ * I with such matters. Held, also, that a 
r;t!»puver is not entitled to an order for taxa
tion under said section. McQvgan v. Me- 
tiwi'iii. 10 A. It. 50, 21 8. C. R. 207.

Residuary Legatees—Executors’ Coata.]
I»-binary legatees may apply for taxation 

of bills of costs rendered to executors for ser- 
' i *‘s to the estate : for they come within s.
I- "f the 8ol ici tors Act. It. 8. O. 1887 c. 
117. as being " liable to pay," i.e.. by the

■ --»ning of the amount of the residuary estate.
/<•• *1 inner, 13 I». It. 270.

Second Mortgagee — Firat Mortgagee'a 
' ' I See lie t'rerar and Muir. 8 P. it. 50;
/*• McDonald. McDonald, and Marsh, ib. 88 ; 
lie t'ronpn, Kcw, and Delta, ib. 372.

Subsequent Incumbrancers — Mort- 
- r"sta.] — 8ee Rc Malcohnaon and

II- ./,. it p. R. 242.

s'" Re Dopers and Farewell, 14 P. R. 38,
" ' : lie Decker. 2 Ch. Ch. 215.

(c) Coata of Taxation.
Application after Settlement. |—When 

•■r settlement the client applies for tax- 
1 -I. and nothing is found due to him. he 

pay the costs of application. In re 
I ranci» y. Doulton, 0 L. J. 20.

Discretion—Abacncc of Client.]—Held, 
t the court has no discretion as to allowing 

-i- of taxation, when the party chargeable 
' her obtains the order nor attends under 
" order obtained by the solicitor. In re Kerr, 

- ' . Ch. 47. 2 C. L. J. 302.

Execution for.]—An order is not neces
sary in order to issue execution for the costs 
of taxing an attorney’s bill. Re S. it R., 13 
C. L. J. 200.

Liability for—Assignee for Credit ora— 
Set-off.]—The parties who Initiate and inter
vene upon the taxation of a solicitor’s bill of
costs become personally liable to pay the costs 
of taxation. And where solicitors rendered to 
the assignee of an insolvent their bill for ser
vices to the insolvent, and the assignee taxed 
the bill and had it reduced by more than one- 
sixth :—Held, that he bad a right personally 
to recover from the solicitors the costs of the 
taxation, and that there should be no set-off 
against the amount coming to the solicitors 
from the estate of the insolvent ns a dividend 
upon their bill. Rc Ropers and Farewell, 14 
P. R. 38.

Offer to Reduce Bill.]—Where a so
licitor offered to make a deduction from his 
bill, the court held that the master should not 
charge the solicitor with the costs of taxation 
unless the bill had been reduced one-sixtli in
dependently of the voluntary deduction. Re 
Freeman, i Ch. Ch. 102.

Where a solicitor has offered to take in full 
settlement less than the amount of a bill of 
costs as rendered, and has made the offer in 
a manner unequivocal and binding upon him, 
then and not otherwise he is to be allowed the 
benefit of the offer upon taxation if the client 
reject it and proceed to tax the bill. Re Free
man. 1 Ch. Ch. 102, and Re Carthew and 
Re Paul I. 27 Ch. D. 485, considered and ex
plained. Where the offer to make a reduction 
in the bill was not upon the face of it nor in 
any letter accompanying it, but was made 
orally and in the course of a conversation on 
the subject after the delivery of the bill ;— 
Held, that the offer was not of an unequivocal 
character made so as to be binding upon the 
solicitor, but left him free when it was not 
accepted to claim nil he could get upon a taxa
tion. and be was therefore not entitled to the 
benefit of it. Rc Allison, 12 P. R. 0.

The solicitors rendered to a client ten bills 
of costs, amounting in all to $428.83. The 
client obtained an order for taxation, reserving 
bis right to dispute his liability to pay the 
bills, and reserving also the costs of the order 
and taxation. The bills were taxed at 
$329.7(1, more than one-sixth being taxed off ; 
but the solicitors contended that they were 
not liable for the costs of the taxation under 
R. 8. O. 1887 c. 147. s. 35. because of an of
fer made by them before the order but after 
service of the notice of motion therefor, to 
take $250 in full of all the bills, and a subse
quent offer to take $200 in full of all but one. 
These were not offers to reduce the bills to 
the sums named, but were offers to take such 
sums if the bills were paid without dispute 
as to the client's liability upon them. The 
offers were rejected and the taxation proceed
ed with the above result. When the question 
of the liability upon the bills was still unde
termined. the client applied for costs of the 
order and taxation :—Held, that the solicitors 
when their offers were rejected remained in a 
position to claim the full amount at which 
their bills might be taxed : and. therefore, such 
offers could not avail them : and they must 

, pay the costs of the order and taxation. Re 
I Allison, 12 P. R. <». approved and followed. 

Re Cameron, 13 P. R. 173.
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Preliminary Order for Delivery of 
Bill -Costs of. |—Held, where an order, silent : 
:i< ie eoata, 'vm- MMb npoo attorneys 
for the delivery of hills to n « lient, and the 
hills were afterward* delivered, and a sillo
nnent order made for the taxation, costs of 
tlm reference to abide the event, that costs of 
the first order could not he taxed a* part of 
the costs of the reference. Held, also, that no ^ 
order could lie made u|ion the attorneys by a 
Judge «liflerent to the one who signeil tin* 
first order, for payment by them of the costs 
of the first order. He Lemon, 1 C. L. J. lib

Reduction on Taxation ibandonmmt 
of it< in. | Where one Item had been aban 
doned by an attorney after a summons taken 
out for the taxation, but liefore actual 
taxation, and one-sixth was afterwards 
struck «-IT the whole bill, Imluding such 
item : Held, that the attorney was protierly 
ordered to pay the costs of taxation. In re

B P. ii. 66.
-------- A nun did liill.]—Where an attorney

obtains leave to amend his bill nft«*r taxation 
commenced, it is improper to strike out any 
iti‘ins ill the bill. The charg«*s alleged to be 
omitted should be added, ami if one-sixth be 
taxed oft the bill as amended, the attorney 
must pay the costs. In re Martin, 7 1‘. It. 
00.

-------- Item» not Tarahlc.]—In a bill ren- I
dered by an attorney and referred to the mas
ter, he is not to take into consideration—in 
determining whether one-sixth has been taxeil 
off the bill, so a« to make the attorney pay 
the costs of the reference—items which are | 
not protierly taxable items, such as sheriffs i 
fees and witness fees, «fcc., not actually to be 
repaid to tin* attorney nor a part of his claim. I 
In re Itary, 2 C. L. J. 70.

Security for Costs.]—Held, that the 
fact that a client, who has applied to have an 
attorney's bill taxed, is out of the jurisdiction, 
is not a sufficient ground for au order for 
security for costs, but, upon special circum
stance* I icing shewn, it may lie. In ri .1. II..
G P. It. 210.

See In re Cran ford and Croatbie, 2 Ch. Ch. 
13 ; He Green, 7 V. It. 80.

•S'cC I'UKTH, VIII,

(d) Disputing Retainer.
Conflicting Evidence. |—Where a soli- 

citor has no written retainer, and his retainer 
is disputed, and the evidence is conflicting, the 
court will give weight to the denial of the 
client as against the solicitor. In re Ecclcs 
and Carroll, 1 Ch. Ch. 2ti3.

Praecipe Order—Mipprcssion of Fact.]
Where an order for the delivery end taxa

tion of hills had been taken out on præcipe, 
on the application of the ailministrator of the i 
client, and the fact that the solicitor disputed 
the retainer by such client was not brought to i 
tin* notice of the court on the issuing of the 
order, but it was established that the admin
istrator did not then know that the retainer | 
was disputed :—Held, that there was no sup
pression of a material fact, and that the or
der was regular. In re Toms. In rc Cameron, i 
2 Ch. Ch. 204.

Reference of Dispute. | —Where on an 
application by a solicitor for a taxation, the 
client disputed the retainer as to the whole 
bill, and also set up the Statute of Frauds, 
it was held that the court could refer the*,* 
defences to the master. lt< Union. 3 Ch. Ch. 
70.

Where in an action upon a bill of costs 
the defemlant dmiied the retainer, a motion 
for summary judgment under rule 90 was re
fused. and if was held that the question of 
liability couhl not Is» referred to the taxing 
officer, the Judicature Act having altered the 
practice laid down in He Bacon. 3 Ch. Ch. 
79. Macdonald v. Piper. 10 P. R. .180.

Reserving Right.] —In referring to taxa
tion. there is no authority here, without con- 
sent, to reserve the right to dispute the re
tainer. It exists in England umlor 0 \ 7 Viet. 
<*. 73. which differs in this from C. S. V, 
O. <*. 3.1, s. 44. In re Tot ten. 27 V. C. R. 441).

See, contra, In rc Larin, 1) |„ J. hi.

Where one of two alleged clients, against 
whom solicitor* seek to obtain a taxation of 
certain hills of costs, disputes the retainer, 
tlie usual order for taxation should lie made 
against the unresisting client, such taxation 
to Is» on notice to the other, with liberty to 
him to attend and intervene, ami to he con
clusive against him as to tin* quantum of lia
bility in case he is ultimately found liable in 
the disput.* as to the retainer. In re Jones, 

Ch. 1». HIT». In re Snlaman. [1894] 'J 
Ch. 201, and In re Totten, 27 V. C. It. 449, 
discussed. He Macdonuld, IG V. H. 498.

Sec Millar v. Cline, 12 P. It. 155, post (el.

(e) Order for Payment.

When Granted. ]—Where an or«l**r is 
made for taxation of an attorney's hill, 
as between attorney and client under It. 
S. O. 1877 e. 140. s. 49, a common law court 
has no power here, as it has in England, under 
G «fc 7 Viet. c. 73. s. 43. to make u summary 
order for payment of tin- amount found due
from the client, except by consent. In n .1. 
II. and C. 1)., 8 P. R. 12G.

An order for the taxation of a solicitor's 
hill, at the instance of the client, should refer 
the hill simply for taxation. A clause in such 
au order directing payment to the solicitor of 
the amount of tin* taxed hill, was struck out. 
He Clarice, 9 P. It. 197.

Held, that by the o. ,t. Act. the fermer 
practice has lieen changed, and an order refer
ring a hill of costs to a taxing officer, should 
not direct the ofli<-«*r to do more than ascertain 
the proper amount of it. Macdonald v. Piper, 
10 P. It. 586.

Under the common order for taxation of a 
solicitor's hill of costs, form 13G. O. J. A. 
a taxing officer has power to investigate and 
dispose of questions of carelessness, impro
priety, »nd n«>gligence in the conduct of the 
business to which the bill relates : and the 
officer's certificate is conclusive as to all mat
ters within his jurisdiction. Where, therefore, 
after action brought upon a bill of costs there 
has been a taxation under such an order.
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I here is an end to litigation, and it only re
mains to enforce payment of what has been 
I", mud due. which may be done upon a subse- 
i|Uent application by the solicitor. The ori
ginal order for taxation may reserve questions 
of retainer and negligence in a proper case, 
bur. if it does not. the client should not be al
lowed a double chance of defeating the soli
citor's claim, by proceeding to defend the ac
tion after the conclusion of the taxation. He 
Clarke. 1) P. It. l'.tT. and Macdonald v. Piper, 
lit P. It. fist5, distinguished. Millar v. Cline, 
12 P. It. 155.

A solicitor who has obtained an order for 
t:i Mil ion of his bill of costs against his client, 
and taxed bis bill under it. is not entitled to 
a summary order for payment of the amount 
found iltte. Where the client obtains the or- i 
der for taxation, he thereby submits himself 1 
to the summary jurisdiction of the court, and j 
should be ordered to pay the amount found to | 
he line to the solicitor. Semble, that the or- i 
il.'i- for taxation under con. rule 44.'$ should, 
under the authority of s.-s. tdi of that rule, !

o n- ii is made upon the client’s application, ! 
contain an order for the payment by him of 
th- amount to be found due upon the refer- | 
• m ", but when it is made upon the solicitor's ! 
application, should contain no such order, j 
The solicitor should be entitled to add the i 
costs of tin- reference to his claim only in the | 
-■vent of the client appearing upon the re- ! 
iVrvhcv. Millar v. Cline. 12 P. It. 155. dis
tinguished, and in re Harcourt. 32 Sol. J. 92, 
f"H"\' ed. R< II ashington, 12 P. H. 380.

if- Clare of Reference and Proper Officer.

Consent -Local Master.]—An order will 
n"t be granted for taxation before a master 
in an miter county even on a consent. Re 
Soin ;tors. 3 Ch. Ch. 1M).

Local Master.]—Under 34 Viet. c. 12. s. 
1“- Ht. I. where a month has elapsed since the 
delivery of a bill of costs, the solicitor is en- 

■ to a reference for taxation to the master 
of the county in which the work was done. 
In re Solicitors, 7 P. It. 203.

Mills of costs between solicitor and client 
sin "ill primft facie he referred for taxation ' 

i " master of the county in which the work 
y a» done. Re Idington and Mickle, S P. It.

IJeputu Registrar—Derisions of 
' M R. S. <). 1887 c. 147. s. 32, provides 
1 1 ,i bill of costs may be referred for taxa- 
i - the proper officer of any of the courts 
i di" - utility in which any of the business 1 

■ i for was done:—Held, that "courts’* 
i i' not mean “divisions of the high 

and where the business charged for 
" in the office of the local registrar and 

: v at Belleville, the reference for taxation !
"I"*r1y made to the deputy clerk of the 

1 at Belleville, both being officers of 
court. Re Clute and Williams, 13

1 It. lift.

Taxing Officer—lia sim ss in Outer Conn- 
‘‘"i"'!/ U"orA\]—Held, affirming the de- 

111 13 P. It. 2741. that a reference for 
•i" bills of costs between solicitor and 

may properly be directed to one of the 
"dicers at Toronto, even where the

I business charged for in the bills, with the ex
ception of agency work done at Toronto, was 

I all done in an outer county. The words of s.
82 "f the Solicitors Act, R. s. <>. 1sst e. 147,

I “ any of the business charged for in the bill,”
1 include business performed at Toronto by 

the agent of the principal solicitor. Re Skin
ner, 13 P. It. 447.

-------- - Form of Order.]—On an application
to tax a solicitor’s bill, more than a month 
having elapsed since its delivery, an order was 
issued in the long form in use before the O. 
J. Act. instead of the form under rule 443, 
is the master is mentioned in that order, but 
the taxing officer is the proper officer to tax 
bills of costs under rule 438 of the Act. Re 
Solicitors, 0 P. It. 1)0.

Sec In re Wilson and Hector. 9 L. J. 132, 
post (gt ; In re Fitcli, 2 Ch. Ch. 288. post 
(g).

(g) Procedure on Application for Reference.

Courts—Reference from Law to Equity— 
Abandonment of Order.]—A common law 
Judge in chambers may refer for taxation to 
the proper officer of the court of chancery 
a bill for services in that court. If such an 
order be waived or abandoned by the party 
who obtained it. it is necessary to move to 
set it aside. Whether it has or not can lx- 
properly decided in the court of chancery, 
especially in a case where one party treating 
the order as in force obtained from the master 
of that court a warrant for taxation under the 
order, and the other party, treating the order 
ns waived or abandoned, obtained an indepen
dent order of that court for taxation. A 
common law Judge will, under such circum
stances, decline to interfere. In re Wilson 
and Hector. 9 L. J. 132.

Ex Parte Order.]—On an ex parte appli
cation of a client by petition for taxation, 
the common order only can lie obtained; if a 
special order is required, notice must lie given. 
In re Atkinson and Peglcy, 1 Ch. Ch. 187.

An order of reference of a bill of costs be
tween attorney and client granted on the ex 
parte application of defendant, (iifford v. 
Johns, 2 L. J. 213.

--------  Applicant — Joint Retainer.] —
Where an order for taxation bad been obtained 
ex parte at the instance of one or two clients 
who bad jointly retained the solicitors, such 
order was set aside as irregular. He Uecher, 
2 Ch. Ch. 215.

--------  Dispute as to Facts—Affidavit—
Scandal.]—An order to tax is not to be grant
ed ex parte to the solicitor where there ap
pear to be any facts in dispute between him 
and the client, lie must make known such 
facts to the court, or the order will be set 
aside. Such motions for taxations should be 
on notice, and the reference should, as a rule, 
be to the master at Toronto. Where the affi
davit, on which a motion to review taxation 
was grounded, contained allegations of mis
conduct on the part of the solicitor altogether 
unconnected with the dealings between the 
solicitor and the client, such allegations were 
held to be scandalous, and were ordered to be 
struck out of the affidavits. In re Fitch, 2 Ch. 
Ch. 288.
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--------  Reference to Defence».]—An order

of courue for the taxation of costs is not to he 
discharged for the omission therefrom of any 
reference to defences of which the petitioners 
Inn I no previous intimation. Re //«com, 3 Cli. 
Ch. 70.

Forum. |—An order to tax between attor
ney and client must he made in the court in 
which part of the business i< done, and the 
hill referred must he for professional services. 
In re Jones and Kctehuin, 3 J. L. 203.

Intituling.] —An application to have a bill 
referred under 10 Viet. c. 17.'. s. 20 must he 
made in the matter of such solicitor. Jhniipin 
v. Cotton. 3 L. J. 15.

Praecipe Order. |—The common order to 
tax may In- obtained by a client on principe : 
it is not necessary to apply to a Judge in 
chambers for it. In re Daniel, 1 Ch. Ch. 224.

--------  Lapse of Month.]—Where the bill
had been delivered more than a month, the 
client must apply for taxation in chambers; 
otherwise the order can lie obtained on 
pravipe. Ite Boulthcc, 2 Ch. Ch. 58.

See Re McCarthy, Peplcr, and McCarthy, 
15 I*. |{. 201. anti 4 (ht ; R. Moffatt, 12 1\ 
It. 240; Re Fitzgerald, 10 I\ It. 270.

--------  Dispute as to Fact».]—Where it is
a matter of dispute whether there has or has 
not been an agreement between solicitors and 
client ns to costs, an order for delivery and 
taxation should be applied for on motion and 
not on principe. Re C. <6 L., 15 C. L. .1. 130.

(h) Revision and Retaxation.

When Ordered.]—A revision will not be 
ordered wlitre the grounds of the original 
taxation have for any reason failed or become 
or been found invalid. In re Jones und 
Ketch inn, 3 L. J. 203.

Utiles 447-440 O. J. Act. are not necessarily 
applicable to a taxation had under 48 Viet, 
c. 13, s. 22 (O.l. and where upon a taxation 
by a local officer these rules had not been 
complied with by the party objecting to the 
taxation, a revision was nevertheless ordered, 
the court thinking the bill so exorbitant as to 
shew special circumstances. Snider v. Snider, 
Snider v. Orr. 11 I*. R. 140.

Defendant's costs not having been taxed 
with sufficient liberality as between attorney 
and client, a revision was ordered. Cameron 
v. Campbell, 1 P. It. 170.

A relaxation will not he ordered unless 
improper charges are specified and established. 
Kastman v. Kastman, 2 Ch. Ch. 325.

See Clarke v. Manners, Re Manners, 4 Or. 
432 : In re Attorneys. 20 C. V. 405; Connors 
v. Squires, 2 P. It. 140 : In re Jones and Ket- 
chum, 3 L. J. 107. post (i).

(i) Subject and Scope of Reference.

Accounting—Determination of Dispute 
o» i" igreement.] -By an order, obtained by 
clients upon pra-cipe, a bill of costs was re

ferred to taxation, and the taxing officer was 
directed to take an account of nil sums of 
money received by the solicitor of or on ac
count of the applicants. Under this the tax
ing officer taxed the hill and took an account 
of the moneys received by the solicitor, and in 
so doing inquired into and determined the 
validity of a disputed agreement in the na
ture of a compromise relating to some older 
bills of costs not referred to taxation, hut 
which the solicitor now contended should 
he allowed at their face value against 
moneys received by him. and which the appli
cants contended should lie allowed only at 
the amount settled by the disputed agree
ment. The court of appeal was divided 
upon the question whether the officer had 
jurisdiction under the order to determine 
the validity of the agreement, and the de
cisions in 12 P. It. 612 were affirmed:—Held, 
by the supreme court of Canada, that the of
ficer not only had authority, but was obliged, 
to proceed and report as he did. and his re
port should he affirmed. It is doubtful if a 
matter of this kind, which relates wholly to 
the practice and procedure of the high court 
of justice for Ontario, and of an officer of 
that court in construing its rules and execut
ing an order of reference made to hlm. U ;i 
proper subject of appeal to the supreme court. 
Re O'Do nolioe. 14 P. U. 317, O'Donohm v. 
It cutty. Iff 8. C. It. 350.

Agency Charges — Commission—Settle
ment.]—Chnrfzen by a solicitor who acted ns 
agent for the principal solicitor, are subject 
to taxation, though the principal receives a 
commission. Upon such taxation a master 
should without special direction regard any 
settlement arrived at between the solicitors. 
Re Idington and Stickle, 8 P. It. 500.

Bnslness other than Attorney's—R
vision.]—Items not appertaining to the busi
ness of an attorney cannot he taxed. A re
vision will be granted when the master, upon 
a reference of a bill “ for fees and disburse
ments in his professional business.” has al
lowed charges for other business. In re Junes 
and Kctehuin, 3 L. J. 107.

Charges Adjudicated upon in Ac
tion.]—A solicitor sued his client in a di
vision court for the amount of his hill of costs. 
While the action was standing for judgment 
the client obtained from the master in cham
bers an order for taxation. Pending an ap
peal from that order judgment was given, which 
shewed that all the items in the bill which 
were in dispute were considered and adjudicat
ed upon :—Held, that, considering the nature 
of the charges and the cireurastonees disclosed 
in the affidavits filed on the application, the 
order of the master was right. Re Burdctt, 
0 P. It. 487.

Claim for Costs in Winding-np Pro
ceedings. |--in pro<.... ling under i
ment for the winding-up of a company, the 
former solicitor of the company brought in a 
claim for bills of costs alleged to be due him. 
which the master referred to one of the taxing 
officers to tax :—Held, that the master had au
thority to direct such reference. On such a 
reference the taxing officer gives his opinion 
as to whether the fees and charm claimed 
should he allowed or not. and on that opinion 
the master makes his adjudication. Clarke v. 
Union Fire Ins. Co., Caston's Case, 10 1*. It. 
330.
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Conveyancing; Charges.] — A bill for 
conveyancing only cannot be referred. Con
tra. whore it consists either wholly or in part 
of business done in court. Ho Lemon mul 
Peterson, 8 L. J. 185; Ex parte Glaus, 3 P. 
R. 158.

Sir lie Eccles, 6 L. J. 50.
The right to tax a solicitor's bill of charges 

for conveyancing, in the absence of a special 
agreement, considered. Ostrom v. Benjamin, 
20 A. It. 330.

Counsel Fees.]—A bill for counsel fees 
exclusively may he referred to the taxing of
ficer for taxation. Ile C. K. <f C., ft P. It. 
22ft.

County Court Proceedings.] — On an
application by a client for taxation of costs in 
a suit in chancery, and in another suit in a 
county court, his affidavit admitted a retainer 
in the latter suit, but denied one in the 
former. The solicitor making no claim for 
costs in the former suit :—Held, that the court 
of chancery could not order taxation between 
the client and solicitor. In re Cameron. 1 Ch. 
Cl 856.

- Funds—Lien.]—Where a solicitor 
has funds of a client in his possession, or has 
papers over which he claims a lien, this court 
will order delivery and taxation of his bills 
and payment of any balance, though the ser
vices for which he claims have been wholly in 
countv court proceedings. He Prince, 3 Ch. 
Ch. 282.

Part of Bill.]- -The bill is an entire 
matter, and in taxation the client cannot sep
arate certain charges for taxation and ask that 
tie \ alone be referred. In re Davy, 1 C. L. 
.1. 213.

Proceedings not in Court -- Mortgage 
Sale.] -The mortgagees of land having brought 
ei-'c tment and sold under the power of sale, 
tie i solicitor sent the surplus purchase money 
to tin* mortgagor, accompanied by a state
ment of the amount due. in which one item 
was for “ solicitor's costs, $143.” The par
ticulars being asked for. he rendered two sep
arate hills, one of the ejectment, the other of 
tlm -ale : -Held, that the two hills might he 
. uii.-idered as particulars of the one item in 
the previous statement, and that the bill of 
costs in the suit drew with it the other hill, 
which would not alone have been subject to 
taxation : and both bills were therefore re
ferred. Ex parte Glass, In re Macdonald, 3 
I*. II. 138. !» L. J. 111.

Sir He Crerar and Muir, 8 P. It. 5ft: He 
McDonald, McDonald, and Marsh, ih. 88;

Cronyn, Kcw, and Betts, ih. 372 : lie Mof- 
12 P. It. 240; He Fitzgerald. 1ft P. It.

Services as Agent—Notary.]—A solici
ter. who is also a notary, and acting in the 
letter .parity obtains for a client the allow- 

"f pension from the United States gov- 
ert ment, is entitled to charge for his services 
mi ! sum ■ may lie agreed upon, and is not 
h ml by the statutory regulations affecting 
sm c;tors’ charges, or liable to have his charges 

Ottrom v. Benjamin, 2ft A. It. 33U.
Services as Parliamentary Agents.] —

See In re Chisholm and Logie, 10 p. It. 102.

Transaction of Business—Foreign Es
tate—Scope of Employment.]—Where the em-

I ployment of a solicitor is so connected with 
his professional character as to afford a pre
sumption that his character formed the ground 
of his employment by the client, the court will 
exercise its summary jurisdiction over him. 
Ite Aitkin. 4 It. âî Aid. 47. followed. Solici
tors in Ontario lieing employed to transact 

! business in relation to a claim of their 
client upon an estate in England :—Held, that 
they were employed because they were solici- 

i tors, and the business was within the scope 
of the business of solicitors, end it made no 

! difference that the estate was in England, for 
i they were employed in Ontario, and the busi- 
| ness was transacted there. He Mcltrady and 
I O’Connor, 11) P. It. 37.

See In re Wilson and Hector, ft L. J. 132.

(j) Supplementing Bill of Costs.

Amendment — Leave — Mistake.] — If 
through mistake an attorney has delivered an 
erroneous bill, he may. upon special applica
tion. shewing clearly how the mistake has 
arisen, be allowed to amend it or deliver an
other ; but not of his own mere motion. In 
re Davy. 1 C. L. J. 213.

Item Omitted Leave to Supply—CW*.] 
—An application for leave to add a counsel fee 
paid and omitted was granted, on payment of 
costs, such costs being set off against the taxed 
costs ; but the adding of such item was not to 
affect the question of the costs of taxation. 
See Re Whalley. 2 Beav. 57ft. In re Cruw- 
ford and Vrombir, 2 Ch. Ch. 13.

Items Omitted—Special Circumstances— 
Time.]—A solicitor in delivering a hill of costs 
omitted to make any charges for “ days em
ployed in going to and returning from Ot
tawa " upon business for his clients, lie 
stated that the omission was through inadver
tence: and after taxation of his lull, hut be
fore the certificate was signed, applied for 
leave to deliver a supplemental hill, alleging 
that he would not have sought now to make 
these charges if the taxing officer find allowed 
him certain sums charged in the original hill 
for travelling expenses, but which were disal
lowed on the ground that he was travelling on 
a pass :—Held, that there was no dear evid
ence that the omission arose from mere acci
dent or mistake, and that the court below 
could not he said to he wrong in holding that 
no special circumstances were disclosed for 
making the amendment. As a general rule, it 
is too late to make such an application after 
the result of the taxation is known. Judgment 
in 14 P. It. 571 affirmed. He O’Donohoc, 15 
P. It. 93.

See In re Malloch, 1ft L. J. 327.
Substituted Bill—Undertaking.]—On an 

application to refer an attorney’s hill to taxa
tion, an amended bill of costs was allowed to 
be substituted for the hill delivered to fhe 
client ; the attorneys undertaking to receive in 
full of their fees, charges, Ac., the amount of 
the original hill or the amended bill as taxed, 
whichever might be the least. In re B. if- S„ 
ft P. R. 18.

(k) Time for Applying for Reference.
After Judgment in Action for Costs

—Laches — Amount of Excess.] — Although
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the courts will interfere and order a relaxa
tion of costs, even after a judgment has been 
obtained for them, when the overcharges are 
gross and excessive, yet a client must come 
promptly, more especially when the relation
ship of solicitor and client has ceased to exist, 
to obtain such relief, and it will not be grant
ed if the amount overpaid is small. Where 
the alleged excess was only $10. making 
about one-twelfth of the whole bill, and the 
application was not made until after great 
delay, tin* referee refused an order for relaxa
tion, and his decision was upheld on appeal. 
The proper style of proceedings in such a 
matter is in the matter of the solicitor only, 
without the style i.f any cause. Ifr Scott,
Scott v. Burnham, 3 Ch. Cb. 407.

After Payment. | A bill with exorbi
tant charges was ordered for taxation, al
though paid, and several months had elapsed 
since its delivery. Due </. l-’ruscr v. Eualesum, 
5 O. S. 77.

An order was refused where the bill had 
been paid and acquiesced in. Morde n v. Mor
gan, K. T. - Viet.

Sir It, Walker, Walker v. ItoehesUr. pi I». 
It. 400, post; ID Thompson, 2 Ch. Ch. 100.

--------  Application within Year — Special
Cireniiistaiin x Death of Solicitor—Terms,] 
—-A bill of costs rendered by n solicitor in 
October. ISSN, was paid shortly afterwards, 
but upon the undertaking of the solicitor, con
tained in letters written by him, that the pay
ment was to be subject to the taxation of the 
hill at any time. The solicitor died in May, 
188!>, and no application for taxation was 
made till the 2nd September, 1N80. when an 
ex parte order was obtained from the master 
in chambers for taxation, the letters of the 
solicitor not being produced nor any special 
circumstances shewn. 1 ’non the application 
of the executrix of the solicitor to the master 
to set aside bis ex parte order, the letters were 
produced :—Held, that the master was not 
bound to vacate bis lirst order, although it was 
wrong : but. there being no imputation of bad 
faith, lie was right in giving leave to amend 
the order so as t«i do substantial justice; and, 
notwithstanding the death of the solicitor after 
being paid, there was jurisdiction to order a 
taxation as against the representative, under 
the circumstances. The application, being 
within thejimr. came under s. 4<$ of It. S. O. 
1NS7 e. 147; and " special circumstances " to 
justify a taxation existed in the fact of the 
letters having been written by the solicitor; 
but the delay of the applicants and the death 
of the solicitor were reasons for imposing 
terms; and it was ordered that upon the taxa
tion the books of the solicitor should be primil 
facie evidence of the correctness of his charges, 
or if the books were not available that the 
bill should be so taxed as to throw the onus 
ot impeaching any charges on the applicants. 
ID linker. De Macdonald, 13 V. It. 227.

Lapse of Time.] — A solicitor had 
been employed t<> conduct a suit, and other
wise rendered professional services. Without 
furnishing a bill lie demanded £40. but com
promised for the client's note for £4<i. which 
was renewed and ultimately paid. A motion 
by the client, after eleven months, for an order 
to furnish a bill and to refer it for taxation, 
was refused with costs. In rc Fairbanks, 1 
Ch. C'li. 222.

--------  Lapse of Years. |—A bill settled for
more than twelve months will not be ordered 
to be taxed, and if taxed by mistake taxation 
will he set aside, hi re Jones and Ketelium, 
3 L. J. 107 ; -S’. C„ ib. 203.

-------- Lapse of Years—Connected Charges
—Agreement—Unsigned Hills—Delà//—Orer- 
charyes. | - A firm of solicitors for about eight 
years acted for an estate in the collection of 
moneys and realization of securities relating 
to a block of land sold by the testator. 1 lur
ing this period the solicitors from time to 
time rendered statements of account to the ex
ecutors and paid them cheques for balances in 
their bands as shewn by such statements, and 
also rendered detailed bills of their costs for 
their services, in respect of different actions 
and proceedings taken, though not in all cases, 
such bills being paid by the retention by the 
solicitors, without objection on the part of the 
executors, of part of the moneys collected. 
Two or three of the larger bills were moder
ated by a taxing officer shortly after they were 
rendered. 1'pon an application by the execu
tors for taxation of all the bills after the eight 
years;- Held, that this could not !-■ regarded 
as one continuous dealing keeping the right to 
tax in suspense till the collection or exhaus
tion of all tin* securities. Held, also, upon 
the evidence, that there was no agreement be
tween the solicitors that the right to tax gen
erally should remain open to the executors. 
As to certain of the bills of costs said not to 
have been actually signed by the solicitors : 
—Held, that they were substantially sufficient, 
and. after being paid out of the funds collect
ed. with the knowledge and sanction of the ex
ecutors, they could not be treated as open to 
taxation, after years of delay and no specific 
overcharges being indicated. In re Sutton 
and tëlliott. Il <j. 11. I). 377, followed. Ite 
Beaty, 10 1». It. 271.

—------ Meaning of “ Hay ment "—Delivery
of Bill.]—See ID Hinkerton and Cooke, 1K V. 
It. 331 ; Scliruyy v. Hchrayg, 11 V. It. 218.

Before Expiry of Month — Solicitor’s 
Application.]- On an application by solicitors 
■-I tax cikIs againat their clients, when the bill 
was rendered on the 22nd August, and the
letition presented on the 22nd September :
Ield, too soon. The month must he reckoned 

exclusive of the day of rendering the bill and 
presenting tin* [ictition. In re Morphy and 
lierr, 2 Ch. Ch. 50.

Lapse of Several Years— /> Parte Tar
ot ion.] — Where a solicitor had irregularly 
proceeded to tax as between solicitor and 
client, in the client's absence, the court, upon 
a petition presented seven years afterwards, 
ordered a taxation, treating the previous taxa
tion as void, and ordered the solicitor to pay 
costs of the application. Clarke v. Manners, 
ID Manners, 4 Hr. 482.

Lapse of Year—Payment—Excess.] — In 
the absence of gross oven-barge or pressure, 
the court will not tax a bill rendered several 
years and treated as paid, the solicitor having 
abandoned any excess over certain sums re
ceived by him. He Thompson. 2 Ch. Ch. 100.

--------  Special Circumstances.] — A peti
tioner seeking to tax a hill rendered over a 
year, must allege and establish items of over
charge, and shew special circumstances. In 
rc Cameron, 2 Ch. Ch. 311.
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The court cannot refer n bill after it has 
liiTii delivered twelve months, unless under 
special circumstances. The fact that an ac
tion is brought on a number of hills delivered 
during several years, while defendant was 
plaintiff's client, is not a “ special circum
stance." within the Act. Quare, is an over
charge. in the absence of fraud, a “ special cir
cumstance?” Read v. Cotton, t! L. J. 114.

Where several bills were delivered by plain
tiff to defendant, the first in January, 1854, 
and the last in January, 1859. and there were 
several applications for payment, and a pay
ment made in January, 1800, and an action 
was commenced in respect of the hills in Au
gust. I sol. and no application made to refer 
tiein till -It 1» November, 1801. a summons to 
refer them was discharged. Read v. Cotton, 
il I,. .1. 114. approved. Ruttan v. Austin, 8 
!.. J. 47

Where defendants, in 1800, in consideration 
of forbearance, promised to pay a demand of 
$-i»• which the attorney said lie had charged 
t.. his clients, hut which was not strictly in 
Whole recoverable from defendants, it was held 
that it was too late in 180,'t to call upon the 
attorney to deliver a hill of items for the $200, 
although such a hill was demanded at the time 
tlie note was given; and it was also held that 
the pressure of an execution against lands in 
Is'in was not a sufficient “ special circum
stance " to entitle the application to succeed, 
notwithstanding the lapse of time. Gillespie 
v. Shair. 10 L. J. 100.

Plaintiffs acted as attorneys for defendants 
from 1854 to 1858. In 1855 they had a large 
claim for costs, which defendants settled on a 
: lion being made. They continued to act,
and rendered full bills each half year, no ob
jection being made to them until a short time 
hcfoiv this action, brought by the plaintiffs in 
January. 1 si it ). Defendants on being sued 
applied to have the hills taxed, not pointing 
'"U any particular error, hut alleging generally
• bat the charges were excessive : Held, that 
•m "special circumstances " were shewn, and
• I.....filer was refused as to all hills delivered
•'.or., than twelve months. Read v. Cotton, 3 
I*. R 118.

Du an application under C. R. U. C. c. 35. 
- for taxation of a solicitor's bill, after 
il " expiration of twelve months from its de- 
i n. the special circumstances relied upon by
• lie petitioner to entitle him to an order must 
I”' - pee i lied in the petition, and must be proved 
b> pro|ier evidence. Where alleged over-

.... etltuted the special circumstances
•'■ lied upon, and these were not specified in 

" petition, were not apparent by the produc- 
l n of the hill itself, and were not otherwise 
pi wed an order for taxation was refused with
• A payment within C. S. U. C. c. 35, 
'■ means a payment of the whole amount,

-"me specific portion of the amount claimed 
b. due in respect of the hill of costs, lie 

' 'letvc and W’alkcm, ti I*. R. 117.

U here a client applies for taxation of on nt- 
1 y’s bill after the expiration of a year 

•S delivery, he should shew such special 
‘ instances as would have justified a rea- 
■ 1" man in not previously seeking a taxa-
! or that he was prevented by some un-
..... 111 hie cause. Where judgment had been

gainst the client in an action on the
• during the pendency of negotiations for a

settlement, this was held a sufficient reason for 
directing a taxation after a year. Fattullo v. 
Church. S I*. R. 393.

On a sale of property under a power in a 
mortgage, the solicitors more than a year be
fore this application, with the approbation of 
the agent of the mortgagee (who was out of 
the country), retained out of the proceeds of 

1 the sale a lump sum for their costs, and de
livered no bill: Held, a siiecial circumstance 
under R. S. O. 1877 c. 140, s. 44, entitling a 
subsequent incumbrancer to have a hill of 
costs in detail delivered to him upon payment 
of the costs of a copy. Re Malcohnson and 
Wade, 9 I\ R. 242.

On 20th July. 1877. A. and R.. a firm of 
solicitors, rendered their hill to C.. also a 
solicitor, for professional services. On 30th 
May, 1878. f. wrote to A. and It. claiming a 
reduction of the hill, and alleging overcharge, 
and an agreement to do the work for half fees. 
No notice was taken of this letter, nor did 
(’. take steps to have the hill taxed. On 8th 
July. 1882. A. and It. sued in a county court 
on this bill, and judgment was entered there
in on 19th July. 1882, for default of upi>enr- 
anci', which judgment was, by consent, subse
quently waived. On 27th July, 1882, a bill 
for services rendered subsequently to July, 

i 1877, was delivered to ('. by A. and It. In 
this hill was included the following item : 

i "To amount of judgment entered July 19th,
! 1882. $298.(17 for previous accounts rendered." 

An action was then commenced in the chan
cery division for the amount of the two hills, 
nu lb.- trial of tiic action, judgment was
given for the amount of the first hill, as ren
dered, and also for the amount of the second 
hill, subject to taxation :—Held, that neither 
the existence of a controversy as to the terms 
on which the business was done, nor the con- 

I tinuance of the employment after the delivery 
I of the first hill, were "special circumstances” 

within R. S. O. 1877 c. 140, s. 35, entitling 
<\ to tax the first bill after the lapse of a 

I year. Held, also, that the reference in the 
j second hill to the amount claimed in respect 

of the first hill did not amount to a reremler- 
ing of the first hill so as to entitle the client 
to a taxation. Arnoldt v. (J'Donohoe, 2 O. 
It. 322.

I The rule requiring special circumstances to 
1 warrant the reopening or taxation of a hill of 

costs after twelve months, does not apply 
I where (he hill has been delivered after n com

pany lias been ordered to lie wound up. 
Clarke v. Union Fire Ins. Co.. Caston's Case, 
in I'. R. 559.

The hill of costs in question was for profes- 
, sional services rendered the defendant in an 

investigation of his conduct as a public official 
before a commissioner appointed by the On- 

| tnrio government. The special circumstance 
I relied upon to enable the defendant to obtain 

the order for taxation after the lapse of more 
than a year from the delivery of the hill was, 
in the words of the defendant, that “ there 
was a distinct understanding between me and 

j the above named plaintiffs that the payment 
of the said hill of costs was to lie over to 

i await the decision of the Ontario government,
I who were by both me and the said plaintiffs, as 
i they stated, expected to pay the said bill of 

costs, I being one of their officers, and the 
charges against me having fallen through — 
Held, that the existence of the above under- 

I standing, if proved, was not a special cir-
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cumstanee within It. S. C). 1S77 c. 140. s. 35. 
to justify nil order for the taxation of the bill 
after the lapse of a year from its delivery; 
but that the bill should have been taxed sub- 
jevt to sui'h understanding. Fletcher v. Field, 
111 V. It. 008.

After payment of n bill of costs, the court 
will not disturb it on the ground of over
charge unless it appears to be a case of gross 
and exorbitant overcharge amounting to 
fraud, Hut before payment it is enough if 
the items are unusual or more than ordinarily 
large so as to require justification : and if no 
explanation is furnished by the solicitor, upon 
whom the onus to do so rests, then taxation 
will be ordered. The following circumstances 
were held not to he special circumstances 
which would entitle the client to tax his soli
citor’s bills after a year from their delivery, 
because these circumstances could be as well 
considered at the trial of the action as on 
a reference to a taxing officer : ( 11 That the 
bills sued on contained certain items included 
in other bills paid by the client ; (2i that 
some work was charged for which never was 
done: (3 i that a payment of $200 on account 
by the client was disputed. Held, however, 
that the conjunction of the following circum
stances. viz. : (11 that the relationship of 
solicitor and client was continued after de
livery of the bills ; ( 2 i that there was an offer 
by the solicitor to make a substantial deduc
tion from the bills sued on; and (31 that 
there were items of apparent overcharge as to 
which no explanation was offered by the soli
citor: would justify an order for taxation. 
Jf> Walker, Walker v. Roehcstir, 10 I*. It. 
400.

Fee Ito Bcthunc d Co., 4 C. L. T. 251.

In this case the large amount of the bills, 
and the fact that retaining fees were charged 
by the solicitor, were looked upon as special 
circumstances, lie Skinner, 13 P. It. 270.

The solicitor defended an action of eject
ment and prosecuted three actions for mali
cious prosecution on behalf of the applicants. 
On the 18th October. 1880, before the ter
mination of any of the actions, the solicitor 
delivered to the applicants his bills of costs 
in them nil up to that time. On the 20th 
April, 1800. he delivered further bills of costs 
in all the actions, which had then been brought 
to an end. Application for a reference of all 
the bills to taxation was made on the 20th 
November. 1800 :—Held, that the application 
was in time: for the retainer existed until the 
litigation ended : and the applicants had a full 
year from the delivery of the bills last deliv
ered to apply for the taxation of njl the bills. 
Held, also, that the Hspecial circumstances” 
which, by s. 34 of It. S. O. 1887 c. 147. must 
exist to justify n reference to taxation after 
twelve months from delivery of the bills, are 
not confined to cases of actual fraud or gross 
overcharge and pressure. Ite Norman. Hi Q. 
H. I*. 073. followed. Held, also, that bring
ing three separate actions which might nil 
have been joined in one. and charging exces
sive counsel fees, were special circumstances 
to he regarded in ordering a taxation after 
twelve months. Ifc Butterfield, 14 I*. It. 140.

Where a bill of charges and disbursements 
rendered by solicitors was posted to the client 
on the 11 th April. 1803. but did not reach 
the client till a day or two Inter:—Held, by 
the master in chambers, that an ex parte

order for taxation made on the 11th April, 
1804, was made after the expiry of twelve 
months, and should he set aside. The bill was 
for services rendered and moneys expended in 
obtaining an Act of parliament for the divorce 
of the client from her husband:—Held, by the 
master, that it was a solicitor's bill, and as 

I such taxable under the Solicitors Act. 
tjiuvre, as to this. Held, by a Judge in cham
bers, that "special circumstances " justifying 
an order for taxation after twelve months 

; from delivery of the hill must be proved by the 
I affidavits filed upon the application, and 

where they consist of alleged overcharges, they 
should he plainly indicated by the applicant, 
on whom lies the onus of establishing them. 
And where the only overcharge indicated was 
the payment to a physician, who was absent j from his business three days for the purpose 
of giving evidence before a parliamentary 
committee, of $50 and his disbursements, and 
it appeared that the solicitors had paid the
amount in good faith, and the client had at 
one time assented to it, and it did not appear 
that the physician's attendance could have 
been secured for any lesser sum :—Held, that 
there were no special circumstances warrant
ing an order for taxation after the lapse 
of twelve months and after settlement of the 
bill by cash and notes, which latter had been 
Paid hi part and renewed from time to time. 
In ro Chisholm and Logie, Kl 1*. It. 102.

Sec In re Solicitor*. 7 P. It. 203; Shaw v. 
Drummond, 13 Gr. 002.

(1) What Recoverable.
Charge for Attendance on Taxation ]

! —A master or a single Judge has no discre
tion to allow a solicitor more than $1 tier hour 
for attendance on the taxation of a bill of 
costs, either between solicitor and client, or 
party and party: the tariff being fixed at that 
rate by G. O. 008. Re Totten, 8 P. R. 385.

Charges for Proceedings not in 
Court.| -Practice defined as to the manner 
in which the master will tax solicitor's costs 
for professional services rendered in the sale 
of lands and collection and transmission of 
the purchase money. In re Richardson. 3 Ch. 
Ch. 144.

Charges for Special Journey- Exam- 
♦mHon <>f Parties,]— Where costs as between 
solicitor and client were to he paid bv the 
plaintiff to the defendant, and where it ap
peared that the defendant’s solicitor had at 
the request of his client, made in good faith 
and on reasonable grounds, travelled from 
Sarnia to Toronto, to attend on the examin
ation of the plaintiff on the bill :—Held, ' 
the defendant could tax against the plaintiff 
n sum of $00. paid to defendant's solicitor for 
two days’ services and travelling expenses. 
(Jough v. Park, 8 P. R. 402.

—----- Ratification—Block Charge.1 — A
solicitor acted for a municipal corporation as 

, solicitor and sole counsel in a matter in liti- 
i gal inn which was contested in the high COUtt,
' court of appeal, and supreme court of Can

ada. The municipal council passed a resolu
tion authorizing an application for leave to 
appeal to the privy council, a copy of which 
was forwarded to the solicitor, who thereupon, 

i without specific instructions, proceeded to



6561 SOLICITOR. 6562

England for the purpose of obtaining leave, 
and while there drew upon the treasurer of 
i In* corporation a hill for n part of his ex
penses, which was honoured :■ Held, that the 
i.-elution, the payment on account of ex
penses. and other acts of ratification, without 
protest ns to the solicitor's course, were stitfi- 
i it nt authority to him ; and In* was entitled 
in tax against the corporation his expenses in 
transit and in residence in England, au al
lowance for services rendered in England as 
solicitor and counsel, and a tier diem charge 
fur waiting, having regard to his being absent 
from his own business. The solicitor made a 
block charge of $1.100 for his services, time, 
ami expenses :—field, that it should he re-

red Into details and taxed in Items. 
Moiral, 17 IV It. 180.

--------  Company.]—A solicitor for a com
pany is entitled to charge such company for 
special work and journeys undertaken at the 
request of individual directors and the gen
eral manager. Clarke v. I'nion Fire Ins. Co., 
Caston» Case, 10 I\ It. 1130.

Charges of Attorney Suing in Person
- Issignce in Insolvency.]—The plaintiff, an 
attorney, was the official assignee of an in
solvent estate. He brought an action on be
half of the estate, and used his own name as 
the attorney on the record. The plaintiff ob
tained a verdict :—Held, that under s. 32 of 
the Insolvent Act. 1873. he was entitled to 
tax disbursements only against the defendant.

I y new v. Ross, 8 P. It. (17.

-------- Counsel Fees.]—Qutere. whether an
attorney suing ns an unprivileged person, is 
entitled to charge fees. Beardsley v. Clench,

Attorneys suing in person are allowed fees 
for the same services ns in England ; hut if 
iil-ii a barrister he cannot tax a counsel fee 
to himself for conducting his own cause at 
nisi prias. Smith v. (J rah am, 2 V. C. It. 208.

.-------- Usina Xante of Another—Instruc
tions.]—The plaintiff, a solicitor, obtained a 
verdict for damages and costs in an action 
for libel, in which, although another solici
tor appeared as acting for him in all the 
pleadings and proceedings in the suit, he actu
ally did the work, and carried on the suit 
himself: Held, that full fees and disburse
ments except “ instructions.” had been prop
erly allowed to him. and that his acting as 
a-"nt for the solicitor whose name appeared 
i", i lie proceedings as his solicitor did not 
affect his right. King v. Moyer, 0 P. R. 514.

Charges where Negligence Alleged.]
If ’h" Usual charges are made. Inn the client 

complains of negligence or unskilfulness not 
apparent on the face of the bill, then the onus 
■ - ' on him to establish his case. In re A. 
B„ 8 ('. L. J. 21.

The court refused to interfere with the dis
ci'- Hon of the taxing officer in allowing cer- 

ta i" the snli' itor of proceedings which 
t i l been set aside ns irregular, and as to 
'vlii'h negligence and want of skill were nl-

• ! Hall v. Collins, 12 P. It. 413.

Commission on Money Paid ont—Re-
*1 '•nsibility—Discretion.]—An English com
pany agreed to purchase several thousand 
acres of land in Canada, and sent out to their

attorneys here between $000.000 and $700.000, 
to lie applied on such purchase, which the at
torneys lodged in a bank to their own credit, 
but credited the company with the interest 
allowed by the bank. The business done by 
the attorneys was of an important and re
sponsible nature, involving the investigation 
of many titles, the conducting of negotiations 
or proceedings before parliament, and the pav
ing out $052.000 in thirty-four different pay
ments, extending over several months. The 
master, in addition to the charges, including 
attendances to pay the money, &e.. on each 
parcel, allowed the attorneys for their care 
and responsibility the sum of $810, lining a 
commission of one-eighth ix*r cent, on the 
$052.000. On a motion to revise the taxation 
and disallow this amount : Held, that h was 
a matter entirely within the master's discre
tion, and the court refused to interfere. In 
n ittomeys, 20 < P. 466.

Costs of Defence—Charge of Fraud.]— 
Fraud having been charged against a defend
ant. who was a solicitor, and the charge being 
wholly unsupported :—Semble, that it would 
have been proper not merely to deprive the 
plaintiff of her costs, but to allow such defend
ant all his costs. Freed v. Orr, (l A. ft. 000.

Costs of Infant's Guardian. |—A soli
citor upon the plaintiff's application having 
been appointed guardian ad litem to infant 
defendants, and being unable to recover his 
costs from the plaintiff, or from the infants’ 
estate, it was ordered that they be paid out 
of the suitors' fee fund. McKay v. Harper, 
U r. It. 54.

Costs of Unsuccessful Application -
Costs Raid to Oppositi Forty—Counsel Fees.] 
—By the judgment in an action it was ordered 
that the plaintiffs should recover against the 
defendant whatever amount should be found 
due to them on the taxation of their .solici
tors’ bills of costs of certain litigation, ns be
tween solicitor and client, and certain bills 
were referred for taxation between solicitor 
and client, t'pon appeal from the taxation : 
—Held, that it was to be treated ns if it had 
been directed on an application, under s. 32 
of the Solicitors Act. R. S. <). 1887 c. 147, 
by the defendant ns the person chargeable, 
and was a taxation between the solicitors and 
their clients, the plaintiffs. (21 That the 
decision of the taxing officer allowing to the 
solicitors the costs of an unsuccessful inter
locutory application, undertaken in the exer- 

, cise of an honest and fair discretion, should 
J not be interfered with. (8) That the pny- 
j ment by the solicitors to the opposite party in 

the litigation of a sum for interlocutory costs 
which the plaintiffs were ordered to pay, while 

j not properly such a disbursement ns should 
I be included in the bill of the costs of the 

action, was a proper payment on behalf of 
the clients, to which payments credited on 
the reference might have been applied, and 
should be treated ns so applied. (4) That, 
notwithstanding the provisions of the tariff, 
the taxing officer Was justified in taxing larger 
counsel fees upon tliis taxation than had 
already been allowed between solicitor and 

| client for the same services, and that his dis
cretion ns to the amount thereof should not 
he interfered with. Re f led des and Wilson, 2 
Ch. Ch. 447, followed. Smith v. Harwood, 17 
r. R. 30.

Costs of Tarnation— Attachment for.]— 
Where on the taxation of a solicitor’s costs,
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tin* master, without any order as to the costs 
of taxation, taxed them and included them in 
his certificate, and a subpoena and attach
ment issued in due course for the whole 
amount included in such certilicute. and the 
client remained in close custody for a con
siderable time umler the attachment, before 
making auv application in regard to the sup
posed error as to the costs of taxation, the 
court refused to set aside the suhpeena and 
attachment. Mcdill v. Sigton, 1 (»r. Mil.

Counsel Fees.) -Fees paid to counsel at 
the trial are recoverable. Brock v. Bond.
L\ C. R. Mill.

--------Itrfcrcnrc—l’nnccc*»ary Length—
Brief—(logic* of Itcpuaition*,]- -Upon appeal 
from the taxation between solicitor and client 
of a bill of costs for the defence of an action 
of redemption, in which, before the beginning 
of the sittings at which the action was entered 
for trial, an arrangement had been made 
between the parties that all the matters in 
question should be referred to a master, and 
accordingly no witnesses were subpoenaed, and 
a reference was directed at the sittings:— 
Held, that the taxing ollieer had no discretion 
to allow an increased counsel fee with brief 
at the trial, as the action could not be said 
to he of a special and important character, 
nor to allow a fee for advising on evidence. 
The reference lasted for 137 hours, IS of 
which were occupied in argument. Nearly the 
whole of the time was devoted to the main 
matter in contest, viz... whether the defendants 
should be charged with an occupation rent, 
and if so, at what amount. The master fourni 
that they were chargeable with a rent of 
*312.00. The taxing ollieer allowed the solici- 
for $302 for the time occupied in taking the 
evidence, and $17 for the argument:—Held, 
that the allowance of counsel fees upon n 
reference, under clause 107 of the tariff, 
should be exceptional, and made only when 
matters of special importance or difficulty are 
involved at some particular sitting: and also 
that the taxing officer should have taken into 
consideration the unreasonable time occupied 
over so small a matter, and have exercised 
his discretion by confining the solicitor to t he 
minimum allowance of $1 an hour, under 
clause 104 of the tariff, for the argument as 
well ns for the taking of the evidence. The 
taxing officer allowed the solicitor $77.50 for 
brief upon appeal from the master's report; 
this amount included $07.80 paid to the mas
ter for copies of the depositions:—Held, that 
the solicitor had no primiX facie right to order 
and charge for these copies, and. in the ab
sence of any authority from his clients, should 
not be allowed for them upon taxation. The 
taxing officer allowed the solicitor $35 counsel 
fee upon the appeal. $12 for travelling ex
penses. and $10 counsel fee upon the plain
tiff's motion for judgment, which came before 
the court with the appeal :—Held, that these 
allowances, though liberal, were not so clearly 
wrong ns to justify the court in interfering. 
Ifc Bohinaon, IV V. It. 423. Sec »S>. ('. in ap
peal. 17 1*. It. 137, ante 4 (a).

--------  lnnra*cd .Imohm/*.!—Solicitor and
client taxations are distinct from party ami 
party taxations, both as to the scope of the 
inquiry and as to the powers of the officer 
to whom the reference is made, in regard 
to the allowance of items. In solicitor and 
client taxations there is no power of interven
tion on the port of the taxing officer at To

ronto in order to obtain an increase in amount 
under such items in the tariff as 104, 145, 
150. 153; but the officer charged with the 
reference 1ms power to exercise the discretion 
recognized by the tariff in increasing the 
amount chargeable for certain services, ordin
arily exerciseable by the officer at Toronto in 
party and party taxations. Be Macaulay, 17 
f. R. loi. is I*. K. 184.

-------- Agreement not to Charge Solicitor»'
l i t *, hut only IHshnrst nnut*.]—See Ite Soli
citor», 17 Ij. T. Dec. X. 123.

Fees of Solicitor Being also Trustee 
or Executor. | See TltVSTS AM» TbuhtEES.

Interest on Costs.) — Interest may be al
lowed on a solicitor's bill of costs, if a demand 
in writing is made for it. In re Mct'live, 9 
V. It. 213.

The taxing officer has no power to allow 
interest, unless the matter has been specially 
referred to him by the order for taxation, lb.

See .1 rchcr v. Severn, 12 V. It. 048.
Interest on Moneys in Solicitor's 

Hands.]—A taxing officer cannot charge a 
solicitor with interest upon moneys in his 
hands belonging to his client. Ite (J'l)onolioc, 
12 V. It. 012. See S. C., 14 V. It. 317.

Quantum of Costs—Inferior Court—Su
perior f'our/.l—Held, that a party who gave 
instructions to commence an action, specifying 
the court (the attorney not stating that lie 
would expect him to pay the difference should 
the verdict lie within the county court juris 
diction, and commencing the action in the 
suiH-rior couru, was only liable for county 
court costs between attorney and client, the 
sum recovered being within the jurisdiction 
of the county court, and no higher costs being 
taxable between party and party. Scanlon 
v. McDonough, 10 C. P. 104.

Where a solicitor incurs useless and un
necessary costs by instituting in chancery 
a suit within the jurisdiction of the county 
court, the surplus of the costs iu chancery 
over the inferior court tariff, will not be al
lowed to him against his client. Where in 
such a suit the costs in chancery had been 
disallowed in toto between the parties, the 
master allowed the plaintiff’s solicitor county 
court costs, the client having derived some 
benefit from the suit. Be Hardy, Boole v. 
Boole, 3 Ch. Ch. 17U.

--------  Inferior Court—Superior Court—
Knowledge of Pacta.]—On an appeal by the 
ciient from a local master's taxation, as l>e-
tween solicitor and client, of the solicitor's
bill iu an action against a bank, which was 
dismissed, and in which the real claim, if any. 
was on a dmiosit receipt, with interest 
amounting to $355. or the moneys secured 
thereby, alleged to belong to the plaintiff as 
administratrix, and in which action the facts 
as set out in the report, only came to the 
knowledge of the solicitor and client after the 
action was brought, there being sufficient 
room for doubt whether a claim could he 
ascertained, after the death of the creditor, 
by the signature of the debtor, to warrant the 
bringing of the action in the high court:— 
Held, that the solicitor was entitled to high 
court costs. Ite lack*on, IS P. It. 32V.

--------  Summary Proceeding*—Action.]—
The solicitors instituted an action on behalf



6565 SOLICITOR. 6566

of a young woman, one of two residuary lega
tees and devisees under a will, against the 
. utors and trustees, for an account. Upon 
tin- pleadings, charges of negligence in getting 

! reals. &c.. and of refusal to account..were 
made against the defendants, and it was stated 
that a release was obtained from the other 
residuary legatee in the absence of his solici
ts-. immediately after his coming of age. by 
i.iking advantage of his necessities. At the 
11,ni judgment was given in the usual terms of 
mi administration order, reserving further dir- 
., lions and costs ; and h.v the judgment on 
furl her directions the plaint iff was given the 
.. neral costs of the action against the defend- 

a\ing. however, costs incurred by the 
plaintiff proceeding by writ of summons in- 
-i, ,hI of by summaiy application for an ad
ministration order, and tin- plaintiff was or- 
,|. red to pay the extra costs oceasioned to the 
i|. I'l-iidaiiis by sinii proceeding: Held. I bat 

.,ii.-lion was raised by the plaintiff which 
n ai id not have been disposed of in the master's 
min i ; and. under the circumstances, in the 
all-ell. e of any evidence to show that the client 

ad. with knowledge of the practice of the 
i m i and the risk she ran. expressly in- 
mriiep-d the solicitors to proceed in the way 
limy did. they could no! lax against her any 
more costs than they would Ik- entitled to had
i ].. > proceeded by notice of motion instead of 
la writ of summons. Scan Ian v. McDonough, 
]h i '. I*. 104, s|H-cinllv referred to. Re Allen

, un,l ll< ir. 13 1*. It. 403. 14 V. It. 227.

Retaining Fee. | — A retaining fee paid 
I'-, iIn- executors to tlieir solicitors in an ud-
ii ii mration suit may. under certain circum- 

mces, he n perfectly reasonable disburse-
VMthoim v. Barnard, 10 Or. 47! t.

A retaining fee of £5 was held not taxable 
in ilii- ease. Cullen v. Cullen, 3 Uli< Ch. 04.

No retaining fee will be allowed to a soli- 
ho is also counsel. In re McBride, 

l'a rien v. 1 lai-in, 2 Ch. Ch. 153.

Such a fee was allowed under exceptional 
circumstances. Re F rater, 13 V. It. 400.

The solicitor, during the progress of the ae
on in respect of which the costs in question 

in-d. made a contract In writing with 
hi- ' lients for the payment to him of a re- 
1 ning fee of $100, explaining fully to them 
tin- effect of the bargain, and that, in ease 
of their success in the ad ion and costs being 
awarded t<> them, they would not is- able to 
'-I1 against or claim from the opposite party 
tin* amount of tins fee. The officer allowed 
i - retaining fee on taxation, and reported 
Thai the contract was a fair and reasonable 

Held, on appeal, that the contract could 
enforced against the clients. Section 

■"'i of the Act respecting solicitor*, B. s. O. 
lvs7 c. 147, relates to matters of conveyanc

er., and not to the conduct of an action 
ordinary way. Fard \ . Maton, it: P. It.

I'-.v the judgment in an action tlm defendant 
-s required to pay the plaintiffs* costs of a 

• t action, as between solicitor and client, 
taxed :—Held, that an unpaid retaining 

!-"■ which the plaintiffs had agreed in writing 
t" «'ay to their solicitors, over and above the 

- -if the action, could not lie taxed against
defendant. Be Oeddee and Wilson, - Oh.

1 • 447, and Ford v. Mason, 10 I*. R. 25. ap

proved and followed. He Fraser. 13 1*. It. 
4<W, distinguished. McKee v. llmnljn, llam 
lin v. Connelly, 10 1*. H. 207.

Set-off of Costs I iuhiircred Hill.]—See 
Maviihcrton v. Tisdale, 11 1*. It. 201, yost 5.

Unusual Charges. | - If charges in a hill 
an- unusual or exceptional, the solicitor lias to 
make out a very clear ease io have them 
allowed. In re A. Ii., 8 ('. L. J. 21.

See. also, Costs, V.

(m) Ollier Caset.
Action Reacrvation of Riyhts—Costs.]— 

Where an action was brought on an attorney’s 
hill together with another claim, an order was 
made referring tlie bill for taxation and re
serving the right to raise any defence to the 
action, costs to abide the event of the tax
ation. not of the cause. Re Clrccn, 7 1*. R. SU.

Appeal from Order for Taxation.] —
The right of ap|iea| from chancery is con lined 
to orders or decrees^ made in a cause pending 
between parties. Where, therefore, an npjienl 
was made to the court of error and appeal 
froiiMin order directing the taxation of a soli
citor's hill against his client in a particular 
mode, tile court dismissed the ap|N-al with 
costs. The respondent, although he may, is 

1 not hound in such a case to move ai an earlier 
stage to quash the proceedings. Re Freeman, 
2 E. & A. 100.

Certificate of Taxing Officer Fffect 
I of.]—The taxing officer's allocatur is sufficient 

iroof that the business charged for was done 
>y the solicitor. Clarke v. lit ion Fire Ins. 
Co., fusion's Case, 10 1*. It. 330.

Interlocutory Costs — Set-off — Discre
tion.]—Decisions in 15 1*. It. 2*10. refusing to 
order a set off of certain interlocutory costs 
against the amount alleged to be due to the 
solicitors upon bills in course of taxation, 
affirmed on appeal :—Held, that, as the taxa
tion had never been completed, and the soli
citors declined to proceed with it. they were 
not entitled to set-off. If the taxation had 
been completed, the fact of the interlocutory 
costs being ordered to lie paid forthwith after 
taxation would not have prevented their being 
ordered to lie set-off ; hut it raised an infer
ence that it was not intended that they should 
he set off. Whether the costs in question 
should lie set off or not was in the master's 
discretion, and. having regard to the fact 
that they had lieen assigned, and to the other 
circumstances before the court, it could not 
he said that an improper discretion had been 
exorcised. Re Clarke and Holmes, 11*. I*. R.

Mortgage for Costa—Foreclosure—Tax- 
afioa.l In a suit of foreclosure on a mort
gage taken b.v a solicitor from his client to se
cure advances and cost?, the court refused to 
direct taxation, there lining no overcharge 
pointed out, or any undue pressure shewn. 
Shaic v. Drummond, 13 Gr. Gt>2.

Refund of Amount Overpaid.]—An
attorney may be ordered to return moneys 
which he has retained beyond the amount of 
his bill ns taxed to the person at whose in
stance the taxation has taken place, under
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C. S. U. C. c. 35, though such person be a 
third party who is liable to pay and has paid 
the bill to the attorney or party entitled 
thereto. In re Glaus v. Macdonald, 13 C. I*. 
419.

An attorney received from his client a note 
for £50, the costs in three suits. The client, 
being sued upon this note in the name of one 
W.. apparently a nominal plaintiff, paid £31), 
and gave a confession for the balance : the 
bills were afterwards taxed at £34; and the 
court then ordered the attorney to refund the 
amount overpaid. Lx parte Colborn, 1 1*. It. 
398.

—------ Taxation—Parties.]—In an action
instituted by the widow of T. W. to set aside 
a will alleged to have been executed by him 
under undue influence. I). acted as her soli
citor and obtained a decree as prayed. Dur
ing the tendency of such action one II. was 
appointed by the court administrator, with the 
view of getting in certain debts due the estate 
before they should lie barred by lapse of time. 
Numerous actions were brought by I). in the 
name of II.. in some of which moneys aggre
gating a large sum were recovered, whilst in 
many no benefit whatever resulted to the es
tate. and costs amounting in the whole to 
$3,738.37 were incurred, which had been taxed 
as between solicitor and client, on II. passing 
his accounts before the master, and were paid 
to I>. partly by II. out of moneys of the estate, 
and partly by funds coming into D.’s hands 
ns such solicitor and retained by him. Sub
sequently a prior will of T. W. was duly 
proved by the executors named therein, who 
took proceedings to obtain an account of II.’s 
administration and a taxation of D.’s costs. 
These proceedings finally resulted in a dis
missal thereof as against I»., and an order on 
II. to pass his accounts, which he did. charg
ing the estate with the amount of costs so 
paid to !>., hut on a relaxation of D.’s bills 
the aggregate amount was reduced to $735.5(5, 
several of the hills having lieen disallowed in 
toto, on the alleged ground that the actions 
had been brought without the leave of the 
court, and II. was ordered to pay in the differ
ence. II. was unable to do so, "and thereupon 
he, as also the executors, by their several 
petitions applied for and obtained an order 
upon D. to repay the amount with costs, or in 
default be struck off the roll of solicitors. 
(39 (Jr. 380.) On appeal the order was re
versed, the court being of opinion that the 
taxation and all the other proceedings in re- 
ference thereto having been had in a proceed
ing to which I ». was not a party, he could not 
be bound thereby. Il il sun v. Beatty, In rc 
Donovan. 9 A. It. 14!).

Solicitors Act Lffcct of—Inherent Jur
isdiction to Order ï'axation.]—The Act re
specting solicitors does not deprive the court 
of its inherent jurisdiction over them as offi
cers of the court, hut that jurisdiction is ex
pressly preserved by s. 5(5, and under it an 
order may be made for the taxation of a hill, 
although not in terms of that Act. Itc Me 
Brady and O'Connor. 1!) 1\ R. 37.

Third Party—Light to Intervene on Taa- 
ation—Interest.]—Ci., a judgment creditor of t 
W. A. C„ garnished a fund recovered by ,1. 
W. C., suing as the assignee of XV. A. C. : G. 
disputed the validity of the assignment from 
W. A. C. to J. W. C.. and an issue was dir
ected to be tried between G. and J. W. C., I

as to the portion of the fund which would 
remain after satisfying the claim of the soli
citor of J. W. C„ who had a lien upon the 
fund for his costs incurred in the recovery 
of it. Upon appeal from the taxation of these 
costs, before the trial of the issue :—Held, 
that G. had the right to be represented upon 
ih.* taxation and appeal, aa in one event he 
had an interest in the reduction of the solici
tor's bill, and there could not be two tax
ations, one as against J. \V. C„ and the other 
against (J. if he succeeded in the issue. Gull 
v. Collins. 13 P. R. 413

5. Signing and Delivery of Dill.
Admission of Signature.]—The month 

required by 3 Geo. II. <>. 33 for the delivery 
of an attorney's bill is a lunar, and not ii 
calendar month, and the day of the service of 
the hill is included. A defendant having in
dorsed an admission of service on the hill 
produced :—Held, to have admitted that the 
copy received was signed by the attornev. 
Derry v. And rusa, 3 O. S. 045.

Alteration after Delivery — Items.]— 
An attorney having once rendered his hill, 
cannot, after steps taken to have it taxed, 
add to it, or deduct from it, without leave of 
the court. If he has rendered his bill making 
charges in a lump sum, though lie may per
haps make up items to shew it correct as to 
the amount, yet he cannot recover or tax more 
than this amount. In rc Davy, 1 C. L. J. 313.

Attorneys' Firm — Sufficiency of signa
ture.]—The attorneys who commence (lie ac
tion must sign the bill delivered. Where, 
therefore, three attorneys composing a firm 
commenced the action, and only one of them 
signed the bill :—Held, insufficient. Sullivan 
v. Bridges, 5 U. C. It. 333.

Conditional Delivery—Reservation.]— 
Solicitors delivered bills of costs, indorsing on 
each. “ In the event of taxation, we reserve 
to ourselves the right of delivering another 
and more complete bill:”—Held, an absolute 
delivery. Re Pender. 8 Beav. 399. and Re 
Chambers, 34 Beav. 177. considered. In t> 
Spencer and McDonald, 19 Gr. 4(57.

Delivering Amended Bill.]—See ante
4 (j).

Delivery before Action.]—See ante 3.
Delivery to Another Attorney—Time 

| -Where .me attorney sues another, 
it is not necessary to deliver a bill one month 
before action. Rut by 3 Jac. I„ a bill must be 
delivered at some time before action in a case 
where the business done is not agency busi
ness. but as for any other client. Draper v. 
Beasley, 8 U. C. It. 2(50.

Delivery of Second Bill—Taxation of 
—Estoppel.]—An attorney, upon the request 
of his clients, on the 37th March. 18(53. de
livered to them a bill of costs. They after
wards, disregarding this, obtained an order 
upon him to deliver a bill of costs of all cause-; 
and matters wherein he had been concerned 
for them, which he did. including the services 
MT which his former hills had been delivered. 
No objection was made to the taxation of the 
new bills till after it was pretty well ascer
tained that the balance would be against the
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clients, when they endeavoured to hold the 
attorney to his first bill, which, with a receipt 
indorsed upon it, would have made a balance 
against him :—Held, that the clients could not j 
revert to the old hill, to the prejudice of the 
attorney. In re Malloch, 10 L. J. 327.

Necessity for Delivery — Set-off.]—An 
attorney’s costs will be allowed ns a set-off j 
and as a debt, though no bill has been deliver- ! 
ed. Macphcrson v. Tisdale, 11 1*. It. 201.

Necessity for Itemized Account.]— ;
In an action on a bill, where the costs were ' 
charged at one lump sum, although the costs ! 
as between party and party had been taxed 1 
at that sum in the original suit, and no bill j 
of items had been delivered by the plaintiffs 
tu their client :—Held, not a compliance with 
C, s. [J. < i 85, s. 27. Stanton and Warren 
v. McLean, L. J. 301.

St i lie Sloicat, 17 V. R. 180.

Order for Delivery—Affidavits.]—A bill 
must be delivered before it will be referred for i 
taxation. The first application should there
fore lie for delivery. Affidavits filed in sup- 
purt of such application must be intituled in 
the court, and, under the statute, “ in the 
matter of A. B. In to Levies, U L. J. 51).

Business out of Court.] —An attor- 
noy nr solicitor may be ordered to deliver a 
bill of his charges for business done by him 
ns such, though the services performed were 
nut in whole or in part for business done in 
court, as in this case, where the retainer was 
to investigate the title of and purchase prop-* 
erty. In re O'Donolioc and Warmoll, 4 1’. It.

------ Costs.]—(jutere, can attorneys prop
el l.y lie made to pay the costs of an order for 
'I'livery of bills of costs. In re Lemon, 1
C. L. J. It).

Xominal Plaintiff.]—A client who 
is merely a nominal plaintiff—being in this 
I'.'i'i' the person in whose name an election 
i" tu ion had been filed, and who lent his name 
for the purpose of convenience, and was not 
held responsible by the attorney for his costs

i' not entitled to an order on the attorney 
f"r delivery of his bill of costs, &c. lie 
Attorneys, 0 P. R. 311).

-------- Payment — What Amounts to.] —
Solicitors retained out of moneys in their 
hands belonging to their client, sufficient to 
pay t heir costs, and handed the client a cheque

• tin- balance. The client took the cheque 
hut did not cash it until she had written to 
’ 'ulieitors stipulating that the cashing 

! " ild lie without prejudice to her right to 
er .1 larger sum, if such was due her. 

Ai r the lapse of a year from the receipt of 
the «hernie, the client applied for an order 
for the delivery of a bill of costs :—Held, that 
1 1 -rcumstanees did not amount to payment
of i he costs, and the order for deliverv was 
" : Re Sutton, 11 O. R. I ». 377. distin-
guished. Sehragg v. Sehragg, 11 V. R. 218.

-------- Settlement—Cozf».]—An attorney
i lie ordered to deliver his bill though it 

boon fully settled, and to give credit there- 
v '!i for all moneys received. When after 
1 : li an order he makes default in delivery, 
' • will have to pay the costs of such order. 
In re I'rancis v. Boulton, 0 L. J. 20.

—------ Payment—Taxation.]—The juris
diction granted by the provisions of the Act 
resisting solicitors, R. S. O. lSî»7 c. 174. to 
order the delivery of a bill of fees, charges, 
or disbursements for business done by a soli
citor as such, is distinct from and independ
ent of the jurisdiction thereby granted to 
order the same to be taxed: and there is 
power to order delivery of a bill whether it 
has been paid or not. and whether or not it 
is one which the court would have power to 
refer to taxation. Duffett v. McEvoy, 10 
App. ('us. 300. Re West. | 1.S02J 2 (j. It. 
102. and Re Baylis, flSUOl 2 Ch. 107. fol
lowed. lie Mcllrudy and O Connor, 10 I\ R.

Order for Delivery and Taxation —
Business out of Court—Pnreipc Ordtr.]— 
Upon a motion in chambers for an order for 
the delivery and taxation of a solicitor’s bill 
of costs relating to certain proceedings under 
a mortgage :—Held, that the chancery practice 
of obtaining such orders on præcijie is the 
more convenient one. and should prevail in all 
divisions of the hi ,h court of justice. Order 
made with costs us of a pnecipe order, lie 
Fitzgerald, ID 1\ R. 270.

Upon the application of a mortgagor the 
mortgagee’s solicitor was ordered, by a county 
Judge, to deliver to the applicant a copy of 
the bill of costs of a sale under the power in 
the mortgage : and the bill was delivered pur
suant to the order :—Held, that, although the 
delivery was, under s. 45 of the Attorneys 
Act, to be regarded as for the purposes of" a 
reference to taxation, yet the person so obtain
ing the copy of the bill had not necessarily the 
right to tux the bill ; and a pnecipe order for 
taxation was set aside, where at the time of 
tanking it there were two matters in dispute, 
viz., whether payment as such had hmi made 
by the mortgagees to the solicitor, and whether 
the mortgagees had precluded themselves from 
the right to tax the bill. He Moffatt, 12 1*.

--------  Payment—What Amounts to.]—
Where no bill of costs has been delivered by a 
solicitor to his client, there cannot be payment 
within the meaning of s. 41) of the Solicitors 
Act. R. S. O. IS!*7. c. 174. which refers to the 
payment of a delivered bill. And where one of 
the solicitors and their client, according to the 
solicitor's evidence together examined the 
items in the solicitors’ dockets, which 
amounted to over $1,500. and the solicitor 
explained that certain entries had not been 
made which would amount to $300. and the 
client paid the solicitors $1,500 in full settle
ment Held, that this was not equivalent to 
the delivery of a bill and payment after con- 
sbleration. lie Pinkerton and Cooke. 18 P. R.

--------  Stay of Proceedings.] — A Judge
cannot by the same order direct the delivery 
and reference to taxation of a bill. Nor can 
lie. in an action for such bill, stay proceedings 
until delivery and taxation; for. semble, that 
the right to restrain the action under the 
statute, only attaches on a reference of the 
bill to taxation. Qiuere. whether there may 
not I** an order for delivery after action com
menced ; but, unless a very strong case is made 
out. defendant Should be left to plead the non
delivery. Boomer v. Anderson, In re Boomer, 
18 C. P. 183.
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Person to whom Delivered — Several i 

Clients.]—Service of the hill on one of Severn 1 I 
clients acting in conjunction by the same soli
citor. but not co-partners, is sufficient service | 
on all. Service on a solicitor appointed by 
the one of several clients who had been active j 
in the suit, and through whom instructions 
had been given, deemed sufficient, lie Morgliy , 
and Kerr, 2 Ch. Ch. 82.

Summons for Delivery — Amendment.] 
—A summons calling upon an attorney to 
deliver his bill of costs did not refer to any ; 
affidavit or papers filed. Amendment allowed. 
lie Burton, 1 1‘. It. 237.

Wluit Amounts to Delivery — Refer
ence to Former Itill.]—See Arnoldi v. U'Don- 
ohoe, 2 O. It. 322.

See He Lemon, 1 C. L. J. 1»; Re Prince,
3 Ch. Ch. 282: Gillespie v. Sliaic, 10 L. J. 
100 ; In re Fairbanks, 1 Ch. Ch. 222: Hi Mai 
eolmson and Wade, i) I*. It. 212 : O'Connor v.
(Ji inmill, 20 O. It. 47, 20 A. It. 27; lie Beaty.
10 1*. It. 271.

0. Substituting Bill of Costa for Commission.

Administration Suit—Large Amount 
Reducing \otiee. | — In an administration 
suit the estate was insolvent, the total assets 
being $72,000, the liabilities $13N.475. and the 
creditors 180 in number. The commission of 
the solicitor who acted for all parties was al
lowed by the master, under <5 t►. Chy. 043. 
at $000. Kiglit creditors, at the close of the 
suit, and without notice to the solicitor until 
fourteen days before moving, applied for an 
order for the delivery and taxation of the soli
citor's bill instead of the allowance of the 
commission, on the ground that the commis
sion was excessive :—Held, that the commis
sion was not so exorbitant as to warrant the 
substitution of a taxed bill, and a probable 
reduction by that mode of payment, especially 
as the lienefit to the creditors would lie trifl
ing. The scope of G. (>. Chy. <543 is merely 
to aid in fixing a solicitor's remuneration. 
It is not intended to do strict justice, but 
is only a sort of convenient exiiedient 
for fixing costs without taxation. A very 
liberal compensation in such cases is not 
per se a reason for reducing the commission, 
or directing the taxation of a bill in its stead, 
nor i>er contra, is a low or inadequate compen
sation a reason for increasing the commission, 
or directing payment by a taxed bill. Semble, 
in cases affected by G. U. Chy. «543, any party 
interested in the estate, who may desire that 
a solicitor should be paid in the particular 
matter or suit on the scale of a taxed bill in
stead of by commission, should give notice to 
the solicitor to that effect, and have the master 
note it in his book, at the earliest stage pos
sible in the proceedings, but there is no prac
tice authorizing the substitution of a bill of 
costs for commission at the option of any 
partv. In re Stuibing, Anthcs v. Dewar, 10 
V. It. 230.

-------- Small Amount—Increasing.] — See
Wright v. Bill, 10 C. L. T. Occ. X. 11)3.

7. Unnecessary Proceedings.

After Offer of Settlement. |—The mere 
non-communication by a solicitor to his client

of an offer of settlement does not prove that 
proceedings after the offer were unnecessary, 
and that the costs of them should be disal
lowed under con. rule 1215, unless it be shewn 
that the offer was an advantageous one. the 
acceptance of which the solicitor ought to have 
advised, and it can he fairly inferred that lie 
refrained from communicating it and advising 
its acceptance merely for the purpose of put
ting costs Into his own pocket, and without 
regard to the interests of his client. Re 
O' Donohue, 12 V. It. (512, 14 1*. It. 317.

Multiplicity of Actions. | A solicitor, 
acting on behalf of three clients, brought three 
separate actions for malicious prosecution 
against the same defendant. The three causes 
of action all arose out of an information for 
an assault laid by the defendant against the 
plaintiffs : — Held, that under rule 300 the 
three causes of action could have been joined 
in one action : that it was the duty of the soli
citor to have so advised his clients; and that, 
not having done so. he could not lie heard to 
say that his clients had instructed him to bring 
three separate actions. And upon taxation of 
his bill between solicitor and client he was al
lowed costs as of one action only. Booth v. 
Briscoe. 2 15. I >. 4$Ni, and Gort v. Rowney,
17 <„>. B. I>. 025, followed. Appleton v. Cha
pel Town Paper Co.-. 45 P. J. Ch. 27(5, not 
followed, lie Butterfield, 14 P. It. 507.

--------  Several Affidavits—Useless Motion
for Judgment.]—-Two actions were brought by 
the same plaintiffs against different defend
ants to recover rent for different parcels of 
land, in which the defences were not Identical. 
A compromise was effected, and it was agreed 
between the parties “ that judgment shall he 

, entered in each of the said actions for the 
I amounts claimed therein by the plaintiffs, with 
i costs of suit between solicitor and client 
! and judgments were entered accordingly :— 

Held, that the plaintiffs were entitled to tax 
a separate set of costs for each action. The 
plaintiffs made six affidavits on production, 
either prompted by the action of the defence 
or by way of voluntary supplement to the 
original affidavit:—Held, that they were en
titled to tax the costs of one affidavit only, 
with extra folios for the additional matter 
contained in the subsequent affidavits. Held, 
that upon the taxation " between solicitor and 
client” of the plaintiffs' costs, they were not 
entitled to the costs of a motion for summary 
judgment under rule 730, which was useless 
and not according to the practice, and was 
refused because the indorsement on the writ of 
summons claimed " interest on arrears of 
rent.” and was. therefore, not n good special 
indorsement. Baldwin \. Quinn, Baldwin v. 
McGuire, 1(5 V. R. 248.

Proceeding by Action Instead of
Summarily - Relief against Solicitors.]
The order and decision of Robertson. J.. 13 I*, 

j R. 403. upon appeal from taxation of costs 
I between solicitor and client, disallowing to the 
j solicitors the additional costs occasioned by 

their bringing on their client's behalf an action 
for administration, where a summary applica
tion would have sufficed, was affirmed by the 
court of appeal. In the administration action J tlie additional costs incurred by the defendants 

j in that action were allowed to them by way of 
set-off against the costs awarded to plaintiff : 
—Held, that no relief could lie obtained by the 
client, upon a proceeding for taxation of costs,

I in respect of the loss suffered by her in virtn-
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ally paying those costs to the defendants. He 
Alicnby and Heir, 14 P. II. 227.

Sec ante 4 (1).

8. Other Case».
“As between Solicitor and Client.”|

—Costs “ ns between solicitor and client " in 
an action include such costs ns a solicitor can 
lax against a resisting client under the general 
retainer to prosecute or defend the action. 
Cousineau v. City of London Fire Inn. Co., 12 
P. It. 512.

Continuing Action for Costs only.]—
An attorney cannot proceed for his costs after 
a plea of release puis darrein continuance, un
less he establish a clear case of fraud. White 
v. Itoulton, E. T. 2 Viet. See Parent v. .1/c- 
Muhon, 4 U. S. 120, post VIL 1 (b).

Director of Company — Profit Costs— 
contributory—Set-off.\ — Where a director, 
who was also president, of a company was ap
pointed by the board of directors and acted as 
solicitor for the company :—Held, in winding- 
up proceedings, that he was entitled to profit 
«•osts in respect of causes in court conducted 
by him ns solicitor for the company, hut not 
in respect of business done out of court, and 
was entitled to set off the amount of such costs 
against the amount of his liability as a share
holder. Cradock v. Piper, 1 Macn. & G. 044, 
followed. Ifc Mimico Sewer Pipe and Prick 
Mfij. Co., Pearson's Case, 20 O. It. 289.

Enforcing Payment -Attachment.]—To 
enforce payment of solicitors' costs taxed up
on the petition of the client, intituled in a 
cause depending, the proper course, under the 
92nd of Vice-Chancellor Jameson's orders, is 
by suhpiena and attachment, though such costs 
include costs at law. McUill v. Sexton, 1 Gr. 
311.

Examination of Client as Judgment
Debtor. |—A solicitor whose costs have been 
taxed on the application of the client and not 
paid, a li. fa. having been returned nulla bona, 
i< entitled to an order for the examination of 
hi* client touching his estate and effects. lie 
Plain, 1 Ch. Ch. 345.

Indemnity — Covenant — Solicitor and 
( lout Costs.]—W. sold land to II., and cov- 
-1 nnied to indemnify him against a mortgage 
thereon :—Held, that 11. was not entitled to 
solicitor and client, but only to party and 
party, costs of un action on the covenant. 
Put ton v. Hunzt r, 11 P. It. 302.

Insolvency — Preferred Claim—Opposing 
Lunacy Petition.]—A petition was presented 
by the husband of 1). to declare his wife n 
lunatic, which was opposed by her. Pending 
t • bearing of the petition 1». assigned her 
separate estate for the benefit of her creditors. 
The court dismissed the petition. D.'s solici- 
t'*r presented a petition for taxation of D.’s 
" -K and for payment by the assignee in pri- 
"I'ii.v to the claims of the creditors :—Held, 
that the costs of opposing the petition might 
j" classed ns necessaries which the wife is 
b " to pay out of her separate estate, and 
1 • which that estate is liable in the hands of

assignee, but that they could not be put 
0,1 'I**1 footing of maintenance. Such costs 
m, .hi I*, paid ratably out of the assets, and

- subsequent to the assignment should not 
' ■ : in competition with creditors before the

- ament. Itc DumbrQl, 10 P. R. 210.
Vol III. d—207—68

Interim Disbursements in Alimony 
Suit — Counsel Fees.]—See Husband and 
Wife. I. 2.

Judgment — Assignment to Solicitor — 
luliditg upon Insolvency—Histriction.f—G. 
recovered a judgment against D.. and after
wards. though in insolvent circumstances, as
signed the same by two assignments to his at
torney, one for costs due him by G„ and the 
other for a debt due to It. by G. Afterwards 
C. obtained a judgment against G., and at
tached the debt su due him by I*., and gave 
notice of the attachment to I), before the as
signee of G. had given notice of his assign
ments. D. paid to the sheriff the moneys «lue 
to <1. by himself under an execution issued at 
the instance of the assignee of G. :—Held, that 
the solicitor of G. must be restricted to the 
costs incurred by him in the action brought by 
G. against D., and that It. must stand as nit 
ordinary creditor. Davidson v. Douglas, 15 
Gr. 34«.

Lost Bill of Costs—Voucher—Secondary 
Eviilence.]—On the reference in this case II. 
sought to use a certain bill of costs as u 
voucher of moneys properly expended by him 
in legal proceedings, and it was shewn that the 
said bill had been properly brought into the 
master's office on a former reference, and pro
perly left there, and that search had been made 
for it, but without success, although then- was 
no evidence that it had been removed, or that 
it hod been noticed or seen elsewhere after
wards. nor of any occasion when it would pro
bably have been removed from the office :— 
Held, that the master should have a<lmitte<l 
secondary evidence of its contents, and pro
ceedings should have been take.i in respect to 
it as nearly as might be the same as if II. had 
been able to produce it. Beattu v. Ilaldan, 10 
O. K. 278.

Municipal Corporation- Councillor a» 
Solicitor. |—A solicitor who is a member of n 
municipal council cannot recover from the cor
poration for services rendered them, he being 
a trustee under C. S. V. (’. c. 54. s. 217. Town 
of Peterborough v. Burnham, 12 C. V 103.

Uncertificated Solicitor—Payment to.] 
—The defendant in this action was represent
ed by a firm purporting to !••• a firm of solici
tors. one of the members, however, not being 
a duly admitted or certificated, solicitor. The 
plaintiff objected to the costs awarded the d«*- 
fendnnt in the action being taxed to him :—- 
Held. that, in the absence of proof that these 
costs had not been paid by the defendant to 
the persons who acted ns his solicitors, the ob
jection could not prevail; nor could it even if 
that proof had been given. Reeder v. Bloom,
8 Bing. 9, and---------v. Sexton. 1 Dowl. 180,
followed. Scott v. Daly, 12 I*. It. (110.

Undertaking to Refund. |—See Kelly v.
Imperial Loan Co., 10 P. It. 499 : Agricultural 
Ins. Co. v. Sargent, 10 P. It. 397.

VII. Duties.
(See post XV

1. Conduct and Managci ni of Business. 
(a) Vexation» Conduct.

Attachment — Stay—Costs.]—Where ex- 
1 penses have been vexatiously incurred in
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conducting u suit by iho attorneys on both 
sides, ilie court, to protect the client, will or
der mi attachment, though regularly issued, to 
lie stayed without costs, upon payment of the 
money due. Regina v. Cameron, Playter v. 
Cameron, 4 U. C. It. 105.

Fi. Fa. iffidar it--Costs,]—On an appli
cation to .set aside n fi. fa. wxatiously issued, 
the plaintifT’s attorney was ordered to pay the 
costs of the application, he having stated im
pertinent and irrelevant matter in his nffi- 
duvit. Anon., 4 P. It. 242.

-------- Enforcement Affidavit.]—Remarks
upon the vexatious and oppressive conduct of 
an attorney in enforcing a levy for costs with
out any necessity, after an offer of payment in 
a reasonable time and manner; and upon the 
introduction of irrelevant and improper mat
ter into an nflidavit. Duridson v. Grange. 5 
1\ It. 258.

---- -—- enforcement in Several Counties—
Costs. | Held, under the facts of this case, 
there being no ground for apprehension of 
losing the debt, that the conduct of the at
torney in issuing and enforcing three execu
tions to different counties was improper, and 
that his client's instructions could form no 
justification. The court, therefore, ordered him 
at once to refund to defendants the poundage 
retained by two of the sheriffs, and to pay the 
costs of the executions directed to them, and 
of this application. Henry v. Commercial 
Hank. 17 V. C. It. 104.

--------  Prompt I ns nr of.]—It is irregular
to take out a fi. fa. the instant costs have 
been taxed, without allowing a reasonable time 
to the solicitor whose client has to pay them 
to communicate the result of the taxation. 
Cullen v. Cullen. 2 Ch. Ch. 04.

ltut see Coolidgc v. Itauk of Montreal, li 
I*. It. T.'l ; Smith v. Uronk, ib. 80.

Judgment Omission of Credit—Fxces- 
sin Seizure -Pleading.]—Held, that the sec
ond count of the declaration, charging defen
dants, as attorneys, with having entered judg
ment and levied on plaintiff for the full 
amount of a claim, without deducting a pay
ment made, and the third count, charging a 
levy on other goods after enough hud been 
seized, were both good in substance. Reid v. 
Hull, 15 U. C. It. 508.

Penalty for Conduct—Costs.]—Qumre, 
as to plaintiff's right under the circumstances 
of this case to costs as between attorney and 
client, to be paid by defendant's attorney, as a 
punishment for his vexatious conduct. (Jure 
District Mutual Fire Ins. Co. v. Webster, 10 |
L. J. 100.

Refusal to Deposit Document -Cost*.] 
—Where a solicitor adopts a course obviously 
unreasonable and perverse, be will be ordered 
to pay the costs occasioned thereby. Where, 
therefore, a solicitor refused to leave with the 
master a mortgage under" which lie claimed on 
liehalf of a creditor, and the master disallowed 
the claim, the court refused to interfere with 
the master's finding, and made an order for 
costs against both the solicitor and client. Rut 
they gave the client, the creditor, a further
opportunity of proving his claim, unless the 
solicitor should shew that he acted under ex
press instructions. Hrigliam v. Smith, 2 Ch. 
Ch. 4112.

(b) Other Cases.

Affidavit as Attorney before Appear
ance.) Tntil after appearance a defendant 
has no attorney in the cause, and an affidavit 
by a person calling himself such was, there
fore, held insufficient to support an applica
tion to change the venue. Hood v. Cronkritc, 
4 I\ It. 27'.'. Commented upon in Attorney- 
(Jetterai v. McLuelilin, 5 1*. It. 03.

Answer Sworn before Solicitor —h -
regular Transmission.]—The fact that an ans
wer had been sworn before a commissioner 
who had been formerly concerned as a solicitor 
in the cause, was not held to be ground for 
taking the answer off the tiles; but where an 
answer had been irregularly transmitted, it 

| was ordered to be re-sworn within a given 
; time, with costs against the defendants.
; (Jordon v. Johnson, 2 Ch. Ch. 205.

j Appearing as Attorney for Infant
; Costs. | An infant cannot appear hy attorney, 

hut must appear by guardian. If the appear- 
! n nee is by attorney, all subsequent proceed - 
! iugs are irregular. An attorney who appears 
j for an infant, knowing his infancy, will he 
j ordered to pay the costs of all subsequent pro

ceedings. and of the application to set the 
same aside. Macaulay v. Neville, 5 P. It. 255.

Appearing for Parties not Interested
—t'osts. 1-Where it solicitor apjienred to repre
sent parties who had been served with notice,

I being claimants in the master's office, hut 
were not in the least interested in the ques
tion then at issue, and asked for costs, the 
court held that such conduct ought to be dis
couraged, and refused him costs. Simpson v. 
Ottawa R. IV. Co.. 2 Ch. Ch. 228.

Ascertainment of Facts before Suit.]
—A solicitor before commencing a suit should 
examine the instrument on which it proceeds, 
or in case of its loss should use due diligence 
in resorting to the means of information open 
to him, and to which lie is referred by the 
client. Roc v. Stanton, 17 Gr. 389.

Becoming Security for Costs.]—It is
irregular for a solicitor to become security 
for costs for his client. Iteckitt \. Wrung. 1 
Ch. Ch. 5. See Re Uibson, 13 P. It. 359.

Breach of Undertaking —Dismissal of 
Suit.]—The court lias jurisdiction to relax its 
general as well as its special orders, and will 
in its discretion do so to further the ends of 
justice, or to relieve a suitor against difficul
ties occasioned by a solicitor. Where a defen
dant moved to dismiss the plaintiff’s bill, the 
plaintiff having failed to comply with an un
dertaking, such failure having arisen through 
a slip of the plaintiff's solicitai, the applica
tion to dismiss was refused. Devlin v. Devlin,
3 Ch. Ch. 491.

Carelessness-Costs.]—Where the plain
tiff's attorney had conducted his proceedings 
with little care, the defendant’s rule to set 
them aside was discharged without costs. 
Harrington v. Fall, 15 C. P. 541.

Carrying out Sale of Land—Acting for 
both Vendor and Purchaser—Fraud—Impu
tation of Knowledge.]—See Driffil v. Good
win. 23 Gr. 431 ; White v. Curry. 39 U. C. R. 
509 ; Cameron v. Hutchison, 10 Gr. 520.



6577 SOLICITOR. 6578

Delay in Trial—Error in .Judgment— 
Dismissal.]—On a motion to dismiss, it ap
peared that the ease had not been brought to 
n hearing, through an error in judgment of 
the plaintiff's solicitor: -Held, that it was 
proper to take into account such error in con
sidering the application, in connection with 
i! e other circumstances of the case. McFeet- 

It iron, U Ch. Ch. W.
— — Replevin Bond.]—Semble, that the 

ii: ihility of the iilaintiff's attorney in replevin
10 communicate with his client, not knowing 
where lie was, affords no excuse for allowing 
two assizes to elapse, for it is the plaintiff’s 
delay, not that of bis attorney, which is a 
breach of the bond. Bletcher v. Burn, 24 U. 
V. It. 124.

Execution of Notarial Deed Illiter
ate <Irantor—Explanation.]—See Ayotte v. 
Boucher, !» S. C. 11. 400.

Misleading Opposite Solicitor --.Judg
in' nt- fonts. |—An attorney having received a 
declaration without denying that he was the 
defendant's attorney, and a plea having been 
requested from him several times, he not deny
ing his character as attorney for the defen
ce nl. the court set aside interlocutory judg- 
ii: n . signed for want of a plea, without costs, 
bin >tated that they would on application 
.i-.iiiist the attorney order him to pay the 

Ih/hic v. MoFarlanc, 2 O. S. 285.

Mistake in Law—Relief—Heading.]— 
An application was tnadq to vacate a prieeipe 

taken into the master's office, and to 
allow, instead of a disputing note, an answer 
to be filed setting up the Statute of Limita
tions. The application was held to be pro
perly made in chambers, and was granted, it 
living shewn that the note was filed through

mistake of the solicitor in supposing that 
ii," defence of the statute was available under 

f'ittnnueh v. I rguhurt, ti I\ It. 287.

Neglect to Plead Unmeritorious De
fence. | Semble, that an attorney would not 
I"- : 11 de for culpable negligence, in not urg
ing for his client the defence that the agree- 
ii. nt sued upon was made on a Sunday, as it 
is not part of his professional duty to take all 

l'1 vm advantages. Vail v. Duggan, 7 U.

Proceeding for Costs after Settle
ment. |— When, after process served, the 
p iiivs settled, and the plaintiff agreed to pay 
1 "'vn costs, but, notwithstanding, the at- 
t"in. \ went on, thinking that the defendant 
'■ "’ml pay the costs, the proceedings were set 

- ! ■ fur irregularity. Parent v. McMahon, 
4 0. S. 120.

Suppressing Facts—Motion on Irregula- 
I Defendant moved against the verdict 
v no issue book had been served in time, 

s! ' ",K by his affidavits that notice of trial 
1 - -i.cn on the 11th October, and that on 

■ "inmission day an issue book, with 
"I plaintiff's, but not of defendant’s. 

t.\". was served. In answer it was sworn 
[I i’ "iib the notice of trial an issue book had 
**•**■'■ "ived. with which, for a reason ex- 
l 1 ; no copy of plaintiff’s notice of title

; gi'cn, and that, according to promise, 
"i : lice was given afterwards, to which
11 V "f the issue book was attached, to 
toak" ' intelligible. The court severely censur

ed the conduct of defendant's attorney in sup- 
îressing the fact of an issue book having 
leen delivered with the notice of trial. Par

sons v. Ferriby, 2(» U. C. It. 380.

Taking Examination of Married Wo- 
man. |—The solicitor of the husband is not 
as such disqualified from taking the examina
tion of a married woman for the conveyance 
of her land. Romanes v. Eraser, 10 (Jr. 07.
17 Ur. 207.

Taking Instructions for Will —Point
ing out Effect Language.]—See Wilson v. 
11 ilson, 22 tir. 30.

Treating with Opposite Party. |—A
solicitor should not treat with a party to a 
cause in the absence of bis solicitor. Bank of 
Montreal v. Wilson, 2 Cli. Cb. 117.

Using Name of Clerk in Litigation. 1
—The practice of an attorney using the name 
of his clerk as nominal plaintiff, instead of 
the name of his client, is reprehensible. Dick
son v. McMahon, 14 ('. IV 521.

Withholding Notice of Objections —
Subséquent Advantage—Co*/*.]—in this case 
the verdict, though irregularly obtained, was 
set aside without costs, as defendant's attorney 
had not raised the objection upon which it 
was set aside until after it had been obtained, 
and his conduct was wanting in candour in 
not drawing attention to such objections to 
the procedure as he intended to insist upon 
until the day before the trial, although he 
might have done so some two months before. 
Cushman v. Reid, 20 C. I’. 147.

2. Dealing tcith Client.

Loan of Money—Fraud—Want of Ad
vice.]— The attorney (defendant » having 
made a loan to his client (the plaintiff), the 
court, under the circumstances of the case, 
refused to interfere on the alleged ground of 
fraud by the attorney, he having denied all 
the allegations of fraud set up by the plaintiff, 
and his statements Iteing corroborated by the 
signature of the plaintiff to a memorandum 
prepared by defendant when the loan was 
effected, although the latter should have re
fused to proceed with (he loan without the 
appointment of a solicitor to act on behalf of 
the borrower. Rees v. Witt rock, (1 Or. 418.

Management of Estate —Trustees— 
Brea eh of Duty.]—See Taylor v. McGrath, 
10 O. It. (J00.

Obtaining Release for Another 
Client -Evidence.]—An old man, whose 
mental faculties had been somewhat impaired 
by age. being in difficulties with his son, ap
plied for advice to the attorney of persons 
against whom he had recovered a judgment 
for one debt and a verdict for another debt : 
the attorney obtained from him a release of 
the two debtors without any consideration, 
and without his having any other advice in 
regard to the transaction : and the only evi
dence of what had passed between the two 
was the evidence of the attorney himself, the 
client being dead Held, that the release 
could not be maintained in equity. Detcar v. 
Sparling, 18 Gr. 033.

See, also. McLean v. Grant, 20 Gr. 70.
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Purchase of Land — Evidence of Fair 
Drill nui — /»i/* aching — Time. ] — Convey
ances obtained by a solicitor from his client 
must state the transaction correctly; and the 
solicitor muet preserve evidence that an ade 
quote price was paid, and that the transaction 
was in all respect* fair, and such ns a com
petent and independent adviser of the client 
would have approved of. Where these obli
gations are neglected, the suit of the client 
must In- brought within twenty years, hut 
an unexplained delay of less than that period 
may. under circumstances, he a b r. Where 
nineteen year* had elapsed, and the delay 
was accounted for. the heirs of the client were 
held entitled to relief. Oakes v. Smith, 17

-------- Fraud.]—On a bill filed by one of
two infant plaintiffs in an administration 
suit (after attaining majority), seeking to 
impeach the proceedings therein on the ground 
of fraud :—Held, that the fact that the plain
tiffs in that suit, as also the trustees and the 
executors, had been represented by one soli
citor. the omission from the decree of any 
direction as to wilful neglect or default on 
the part of the defendants therein : a material 
difference between the decree and the decree 
on further directions as to the lands directed 
to be sold for satisfaction of debts; a pur
chase by the solicitor, so acting for the several 
parties, of a valuable portion of the estate— 
did not of themselves evidence fraud and col
lusion. McDougall v. Hell, 10 fir. 28,'t.

--------  Sale under Mortgage.]—A solicitor
of a mortgagee cannot become a purchaser un
der a power of sale contained in the mortgage, 
though the proceeding* for the eale were not 
taken in his name, ami it was not shewn that 
any loss had occurred by reason of his IM*ing 
the purchaser. Howard v. /larding, 18 Gr. 
181.

Purchase of Mortgage - Estate—Soli
citor for Administrator.]—The widow of 
an intestate obtained letters of administra
tion. and her brother, a lawyer, acted for her 
as a friend, not professionally, in the manage
ment and settlement of the affairs of the 
estate. While so employed, the brother with 
his own money purchased a mortgage which 
had been created by the intestate ;—Held, 
that he was entitled to hold the mortgage for 
his own benefit. Paul v. Johnson, 12 Gr. 474.

-------- Fiduciary Relationship.]—In a fore
closure suit the defendant alleged that the 
plaintiff, a solicitor, had been employed by 
him in April, 1878. to procure a loan of $1,400. 
which he required to pay off a mortgage for 
$2.into. on which there was due $2.120, and 
that, taking advantage of the information so 
acquired, the plaintiff bad purchased the mort
gage for himself at the price of $1.400. It 
ap|scared that the defendant had, in the spring 
of 1877. obtained a loan of $000 on a portion 
of the land in question, through the plaintiff 
acting as agent ami legal adviser of a loan 
company ; that in January following, the de
fendant had applied to the plaintiff, acting in 
the same capacity, to procure a small loan 
from the company on the property in ques
tion, which the plaintiff told him he could 
not recommend to the company ; that after
wards one It., who held the $2,000 mortgage, 
tried to sell it to the company through the 
plaintiff, who, finding that the land comprised 
in it did not come up to the value required by

the company, wrote It. to that effect, and sub
sequently the plaintiff, who denied that the 
defendant had ever requested him to obtain 
the $1.400 loan, purchased the mortgage f«.r 
himself for $1,021»:—Held, reversing the de
cree in 27 Gr. 420. that the evidence sliewt-d 
that the defendant had not applied to tin- 
plaintiff for the $1.400 loan, and that there 
was no confidential or fiduciary relationship 
existing lietween the parties which precluded 
the plaintiff from purchasing the mortgage. 
Killuurn v. Arnold, 0 A. It. 158.

Purchase of Securities from. I -An at
torney purchasing securities from his client, 
taking no undue advantage, cannot he punish
ed as for any violation of his duty. In re 
Hartlctt v. Meyers, 1 V. C. It. 2(52.

--------  Fsurious Interest. ]—In August,
1st Ml. the plaintiff, being pressed for money, 
applied to defendant to purchase from him a 
mortgage, which the defendant agreed to pur
chase <>n such terms aw won hi give the defen
dant fifteen per cent, per annum. In October 
of the same year the transaction was com
pleted, In 1805 the plaintiff filed hi. bill, 
alleging that the defendant was his solicitor, 
and had taken advantage of his necessities, 
and praying that he might Is* relieved. The 
defendant din act ns attorney for the plaintiff 
in 1854. bin not from that time until Febru
ary. 18(50. when the plaintiff put two claims 
into the defendant's office for collection, one 
of which proceeded no further than issuing 
a writ. Tile money in the other had been col
lected and paid over to the plaintiff in June. 
18(50; the defendant knew nothing of either 
suit, and was never afterwards employed pro
fessionally by the plaintiff. The court, har
ing reference to all the circumstances and (lie 
delay in instituting proceedings, dismissed the 
hill with costs. McLennan v. McDonald, 14 
Gr. 61.

Purchase of Title Paramount — lit -
sale—Trusters — .Yofier — .4ccoimf.]—An at
torney. ivtnined to recover an estate for the 
heir-at-law of a former owner, bought up a 
title paramount to his client's, and obtained 
possession of the property, which he conveyed 
to a brother of his client, ns the heir-at-law, 
who subsequently sold portions of it to several 
purchasers, all of whom but one had not paid 
their purchase money, and that one had em
ployed the same attorney in effecting hi" 
purchase. In fact the person in whose be
half the proceedings had been taken was 
not dead. On a hill filed for that purpose the 
purchasers were declared the trustees ,.f the 
heir-at-law. Graves v. Henderson, 8 Gr. 1.

An attorney in the prosecution of suits t > re
cover an estate for the supposed heir-a' I iw. 
A., buys in a paramount title for the heir al
low. and subsequently conveys the estate to 
A., the supposed heir, who sells and convex - to 
divers purchasers. On a bill filed by IV. the 

j real heir, against the attorney and A., and 
the purchasers from them, the court—in this 
resp«*ct affirming the decree below, sub nom. 
Graves v. Smith. (5 Gr. 306—adjudged 
them to he trustees for B., although it 
appeared that the ancestor had long be* 

: fore his death conveyed away all his in
terest in the lands for value. But some 
of such purchasers having had a prior or 
I»etter equity than the plaintiff, the court— 

| varying the decree of the court below in title 
] respect—directed that they should not be die*
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i hi IhmI. although they got in the legal estate
.tli constructive notice of the opposing claim j 

..ml also varied the decree as to the other pur- 
cliasers, by directing that under the circuin- 
stances the accounts of rents and profits 
against them should be limited to commence 
«nli the filing of the bill, and that they should 
i allowed the fair value of all substantial re- 
i .its and permanent improvements made by 

prior to that date. Henderson v. Graves, 
: I à A. V.

Sale of Land—Failure of Title—Relief
i .... mints. | -An attorney, selling property 

it' v liieh lie was the apparent, but not the real, 
own. I1, ai led for the purchaser, wito had con- 

in him and employed no other solicitor 
in ilie matter. The attorney did not disclose 
' . I'm purchaser the true state of the title, 
Inn alleged it to be good, though without any 

ent Intention. The ..........wner hav
ing. after the conveyance was executed, re- 
."ivi'.'d the property from the purchaser:— 
Held, that the purchaser was entitled to have 

payment and expenditure on the property 
in nie good to him by his vendor, and the latter 
was tint protected by having given only limit* 
• : i uviintits for title. .1IcRory v. Henderson,
11 Hr. 271.

-------- Taking Mortgage—Enforcement of
i 'mint- \sKignee. |—An attorney sold lands 
t.. Iiis client at a most exorbitant price, and 
inuk back a mortgage on the estate sold and 
mi other lands securing the purchase money.
I ..... art on a bill tiled declared that the sale
wa> fraudulent, and that an assignee of the 
mortgage, without notice of the fraud, was 
not at liberty to sue on the covenant for the 
mortgage money; although, as a bon ft tide 
pu:i-iiaser for value without notice, he was 
-•milled to hold the land in security. They, 
however, ordered the attorney to discharge 
i land from the incumbrance thus created. 
/' - \. Hawke. I (Jr. 894.

Sale of Security — Costs — Promissory 
Yu/- Ri in u al — Commission.]—An attorney 
aligned to his client a mortgage securing 
l17">, with a payment of £50 indorsed, leaving 
tl-’i due. In reality nothing had been 
paid, but the £12.1 was the amount for 
which the attorney ( the mortgagee) had 
.'■•id the land to the mortgagor. After
wards the attorney claimed certain costs 
from the client for proceedings taken 
upon this mortgage against the mortgagor, and 
obtained his note for the amount. When the 
note became due, the attorney charged the 
client live lier cent, commission, in addition 
to legal interest, on renewing it, on three 
several occasions. The court set aside the 
alignment of the mortgage, and directed an 
account of all dealings between the attorney 
and client, with costs to the hearing. Gran- 
tt-m v. Uttcke, 4 Gr. 582.

Settlement—Acknowledgment—Onus.] — 
A I'torney had for a long time advised his 
■ h- nt as to raising money and also got bills 
d. ounted for him. Upon an alleged settle
ment between them the client signed a formal 
acknowledgment of indebtedness in a large 
sun. The court, upon a bill filed impugning 

tides of such settlement, refused to 
adiiut this acknowledgment as primft facie evi- 
den • in favour of the attorney. Davis v. 
Ua l*. 4 (Jr. 394.

Taking Conveyance from Solicitor—
ti" uli of Trust—Redemption—Costs.]—An

| execution being in the hands of the sheriff 
’ against lands, the defendant applied to a so- 

1 Heitor to procure his services in obtaining a 
settlement of the demands against him. To en
able the solicitor to raise funds for that pur- 

i pose, the client, nt his suggestion, conveyed his 
j lands to him in fee, taking back a defeasance 
I stating the object for which the deed was 
I made, which was subsequently lost. To raise

money the solicitor executed ■ mortgage for
£240, anti the mortgagee sold the same to an
other person for £150, which was handed to the 
solicitor, and thereout lie paid the claims 
against the client, amounting in all to about 
£90. Afterwards the solicitor demanded from 
the client £245, and subsequently £300 as the 
price at which the client would be allowed to 
redeem : and, this demand not having been com
plied wUh, the solicitor sold to a third jierson 
for £125 over and above the mortgage, but the 
purchaser had notice of the claim of the client. 
The court declared the acts of the solicitor a 

j plain breach of trust : that the client was en- 
I titled to redeem upon payment of what was 
1 actually expended on his behalf ; that the pur- 
! chaser of the mortgage was. under all the cir

cumstances, entitled to hold the land only for 
, what he had actually paid, and interest ; the 
j excess of which over and above the amount 

expended for the client the solicitor was order
ed to pay, together with costs of the suit to 
the hearing. McCann v. Dempsey, (5 Gr. 192.

Taking; Conveyance in Name of Soli
citor—Trust—Agreement—Promissory Motes 
—Specific Performance.]—An attorney took a 
conveyance of property in trust for a client, 
but did not sign any writing acknowledging 
the trust. An oral agreement was suhse- 
qucntly entered into, that the attorney should 

I accept the property in discharge of two notes 
which he held against the client :—Held, that 

j this agreement was binding on the attorney, 
I though not in writing. After making the 
I agreement, the attorney put the two notes in 

suit, in the name of a third person, and ob
tained judgment by default :—Held, that the 
judgment, was no bar to a suit by the client 
for specific performance of the agreement. 
Fleming v. Duncan, 17 Gr. 70.

Taking Crown Patent in Name of 
Solicitor—Mortgage—Account.] — A person 
in indigent circumstances, being entitled to a 
grant of land from the Crown, had consulted 

I a solicitor with a view of obtaining it. In the 
course of their transactions tin- solicitor wrote, 
“ I think I can manage for you so effectually 
that I can get your deed from government, 
probably through some assistance on my 
part.” The client having executed an assign
ment, as he alleged, by way of security to the 
solicitor, and the patent for the land having 
been issued, the solicitor set up the trans
action as an absolute purchase in conse
quent v of which the wife of the plaintiff, act 
ing as his agent, took steps to assert her hus
band’s claim, and procured the assistance of 
her brother. After repeated applications the 
solicitor agreed to reconvey upon being paid 

J £170. asserted by him to lie due. This the 
j brother advanced, and took a conveyance of 
! the property, said to lie worth £800, in his 
| own name, and then alleged he had purchased 

for his own benefit. The court declared the 
| deed to the solicitor a mortgage only ; that 
| his assignee had in fact acted as agent of the 
j plaintiff, and could not purchase for his own 
l benefit : and directed an inquiry as to certain 
1 points left in doubt by the evidence before the
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court, and nn examination of the solicitor's i 
books ; unless the purchaser would consent to I 
r«-convey upon receiving hack the amount 
paid by him to the solicitor. Mcllrou v. 
Hawke, 5 (Jr. 51(1.

Taking Security for Costs 1 nsiannient 
of l.rnse- Parties.] 11.. being indebted to the 
plaintiff for costs in some suits and other 
matters, by an instrument not under seal 
assigned to him a lease of certain premises 
made by I». to the defendant, together with 
all rent in respect of said lease and the term 
thereby created. In an action to recover from 
the defendant the rent which accrued due 
after the making of the assignment, the Judge 
charged the jury that, while plaintiff remained 
It 's solicitor, he could not take any security 
for his benefit, and that lie should have dis
severed the connection between them, and let 
It. have independent legal advice : — Held, 
misdirection, for that the assignment, if not 
invalid in other respects. was valid so far as it 
was a security for costs already incurred. 
Held. also, that !>. was not a necessary party. 
Galbraith v. Irving, 8 O. K. 751.

--------  Lien.] — Actions were brought by
one (i. against two insurance companies to 
recover losses occasioned by a fire. The ac
tions were tried together, and in one the plain
tiff recovered judgment but the other was 
dismissed with costs. The defendants acted as 
(J.'s solicitors in each action, lty a special 
agreement, upon the faith of which each ac
tion was carried on. the solicitors were to 
have a lien upon the amount recovered In each 
action for the costs of that action and of 
the other. The insurance company against 
whom the unsuccessful action had been 
brought, attached the moneys due to < 1. by the 
compativ against whom <». had succeeded, mu' 
the defe idauts claimed a lien on the judgment 
which had I «en thus attached for all their 
costs in both actions:—Held. that, so far as 
the lien claimed by the defendants depended 
upon ilu- agreement, it must fall, because th.it 
............ in xvis nothing more than an agree
ment to secure costs to be incurred in the 
future, and the general proposition that a 
solicitor will not be permitted to take a secu
rity for costs to be incurred, is established 
Itcyond controversy. Held. also, that the 
solicitors had no lien for the costs of the un
successful action upon the fund recovered in 
the other, that fund not having been recovered 
or preserved by means of the costs Incurred in 
the action which was lost, and the two actions 
not living so intimately connected ns to In? 
regarded as one. London Mutual Fire Ins. 
Co. \ Jat "I,. 10 A. It. 31)2.

- Mortgage — Sale under Power — 
Satire.]- Plaintiff was a purchaser under n 
power of sale in a mortgage for $2<Nl taken 
by a solicitor for costs, only .$."10 of which 
had IMS'ti incurred at the date of the mortgage. 
The power was exercised to collect the full 
amount of the mortgage and interest. Itefore 
the purchase was completed the mortgagee's 
right to sell was raised as a ipiestion of title 
by the plaintiff, who had become aware of 
these facts. P.efore the object ions were re
moved. the projiert.v was sold again under a 
prior mortgage:—Held, that the mortgage 
was a valid security for no more than 880; 
that the plaintiff, having become aware of 
the vexatious user of the power, was justified 
in refusing to complete the purchase, and was

entitled to recover back the deposit paid by 
him. Lurking v. Ilalstid, Hi U. It. 32.

Termination of Relationship Unhr.] 
—Although a solicitor may for sufficient 
cause, by notice to his client, terminate the 
connection between them, the court will not 
make an order for that purpose upon the ex 
parte application of the solicitor. Ilicker v. 
Ansell. 1 Ch. Ch. 307.

3. Other t "oses.
Acting for Opposite Party. | — Where 

there were several plaintiffs in a suit, and a 
final order of foreclosure had been obtained 
by their solicitor :—Held, that their solicitor 
could not afterwards move on behalf of the 
defendants foreclosed to set aside the order 
for fom losure. though two of the plaintiffs 
concurred in the application, and only the 
third objected. Itoulton v. Hon and Danforth 
Hoad Co., 1 Ch. Ch. 329.

Knowledge of Solicitor- -Imputation of 
ti ling far both I endor and Purehasi r.j 

—Where such motives exist in tin* mind of a 
solicitor as would lie sufficient with ordinary 
men to induce them to withhold Information 
from the client, the presumption is, that it 
was withheld; and tin- uncommunicated know
ledge of the solicitor is not imputed to tin* 
client as notice. Where the mortgagees sold 
tin* mortgage to defeat or delay their credi
tors. but the ven«h*e. l ad no actual notice of 
the purpose, it was held that the circumstance 
of his having employed one of the mort ga ;:••••* 
as solicitor in drawing the assignment, dij 
not make* the knowledge of the solicitor notice 
to the vendee. I'ameron v. IIutehison. Id «Jr.
H8,

VIII. Lirx OF ftoiJUTOK.
1. existence of Lien.

On Books of Account.)—Qmi-re. i* ti
the right of an attorney to detain books of 
account lielonging to his client, on an nl!--.-d 
claim. McLean v. Maitland, 5 L. J. 279.

On Documents and Property \g< at of
Solicitor.]—Held, that as against their prin
cipal. a country attorney, town agents have a 
general lien upon all documents, money, and 
articles coining into their hands in the < mir-e 
of their agency busine«, without rega 
the purpose for which they were revived. 
He A.. It., and C., 14 C. L. J. 142.

On Fund Recovered cheque— V-'. |
—Where lb. a solicitor, had recovered cvri.iin 
money for Ids client It., and another solicitor, 
acting on the instructions of It., had obtain--1 
a ch«-<|ue for the amount payable to the ■ -t-1*r 
of It., and had parted with the control of die 
chetpie without first giving proper notice to 
I>.—he was held liable to I>. to the extern "f 
D.’s lien on the- said mon«*.v so recoven-1 
through him. Mcphatier v. It lue. 18 C. !.. •!. 
1(12.

On Insolvent Estate — Preferential
Lan. | Two actions ware brought hj a b
to restrain proe«-edings under a chattel mort
gage against the trader’s stock of goods, and 
Interlocutory injunctions were granted, but
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the actions were not carried further. The 
chattel mortgagee brought an action to re- | 
cover ilie mortgage money and to restrain the . 
mortgagor from selling the goods, whereupon \ 
the latter made an assignment for creditors, , 
nml. by arrangement in that action, the goods 
were sold by the assignee, and payment was 
made in full to the mortgagee for debt, in
terest. and costs of that action, after notice 1 
mid without objection on the part of any of 
the creditors or of the solicitor who conducted 
the actions brought by the trader. The soli- 
eitor asserted that by his exertions in these ac- 
timis he had saved the goods from being saeri- 
tieed by summary sale, and brought this action 
to have it declared that he was entitled to a 
preferential lien for costs upon the estate In 
the hands of the assignee:—Held, that, even 
if it were shewn that stopping the sale tinder 
the mortgage was a benefit to the estate, there 
was mi jurisdiction, without the direction of 
a statute, to charge the property recovered or 
preserved, and without a money fund there 
wiis no subject for a lien. Costs as of a success
ful demurrer only were allowed to the defen
dant. Trnnecar v. Laurence, 20 (>. It. 137.

On Jnilgment Agent of Plaintiff in Per- 
«ni. I Held, that the Toronto agents of a 
party suing in person have no lien for the 
msis incurred in the suit by such agents. 
Huh 1 X. Me Lag, 7 V. It. 07.

On Promissory Note for Costs \gent 
t f Hot | An attorney sent to his To
ronto agent a promissory note, given to such 
iitt'-rnvy for costs, to be used upon a taxation 
pending between him and the maker of the 
note: Held, that the agent had a general lien 
upon the note for his agency costs, notwith
standing that the relationship of principal 
and agent laid been dissolved by the agent : 
nml an order to deliver it up was refused.
It- Utorney, 7 1'. R. 311.

On Title Deeds—Mortgage.] — A mort
gagor after foreclosure, having retained the 
title deeds, delivered them to a third party 1 
to whom lie had sold, whose solicitor claimed 
:i lien ns against such third party, and de
clined to deliver them to the mortgagee. On 1 
a n*"tion for that purpose, an order was made j 
for their delivery. Stcnnett v. Aruyn, 2 Ch. 
Ch. 218.

»r He Ityan. 11 P. It. 127. post 4: London \ 
1/ ‘i/'iI Fire In*. Co. v. Jacob, lit A. It. 392, , 
nil' VI. 2: Kennin v. Macdonald, 22 O. It. 
IM. f 3; Wardell v. Trenouth. s |\ U. 112. 

V"*t I : Umunscomb v. Tully, lie Fairbairn, , 
3 Cb. < h. 71, post 6.

2. Extent of Lien.

On Deed Costs •>1 Frerut ing] • A dwd 
ordered to be executed under a decree was sent 
1 the vendor’s solicitor, after being executed 
! v him. to the defendants to lie executed by 
thcni. which they did before their attorney 
•"' i'ii'.ved by them for that purpose:—Held, 
t’ h such attorney was not entitled to a lien 
ut" n the deed beyond his disbursements and 

preparing the affidavit of execution. 
Cn>oks v. Street, 1 Cb. Cb. 220.

On Fund Recovered—General Conte.] — 
The lien upon a fund recovered extends only 
to the costs incurred in the particular suit

or proceeding, and not to the attorney's gen
eral costs against the client in other matters. 
Canadian ltank of Commerce v. Crouch, 8 P. 
II. 137.

On Judgment—Charging Order — Taxed 
Costs—Safe of Judgment.]—The power given 
by rule 1129 to make an order in favour 
of a solicitor for a charge upon a judg
ment recovered by his exertions, is a dis
cretionary one; the right given by the 
rule is ancillary to the solicitor's right 
to be paid on his retainer. And where an in
fant recovered judgment for damages for per
sonal injuries, the solicitor retained by his 
father was allowed a charge upon the judg
ment, but only to the extent of the costs taxed 
against the defendant : and the court refused 
to direct a sale of the judgment to enforce 
the charge. XevUls v. Italian/, 18 P. It. 134.

--------  Division Court — Garnishment.] —
Where solicitors claimed a lien for costs upon 
a judgment recovered, the amount of which 
was the subject of n garnishee suit in a divi
sion court:—Held, that the Judge in the divi
sion court had power under s. 197 of the Divi
sion Courts Act. It. S. O. 1887 e. f»l, to de- 
clde upon the prop» sum to be allowed In 
respect of such lien, and was not bound lo 
refer to it elsewhere. Davidson v. Taylor, 14 
P. It. 78.

—------ Solicitor and Client Costs — Other
Actions.] — The plaintiff having recovered 
judgments against IS. and his sureties on a 
replevin bond. IS. moved to have satisfaction 
entered. The plaintiff's attorney claimed a 
lien on the judgments for his costs as be
tween attorney and client, not only in these 
suits, but in oilier actions between the par
ties upon the same subject:- Held, that lie 
was entitled only to the taxed costs as between 
attorney and client in tlic suits. Itleteher v. 
Hum, Itleteher v. Marsh, 2Ti V. C. It. 92.

See Re Ityan. 11 P. It. 127. poet 4: Yemen 
v. Johnston. 11 I*. It. 231. post 4.

3. Loss of Lien,
On Deed—Costs of Preparation—Delivery 

for Engrossment.]- Property was sold under 
order in the suit, and the eonveynmv and it 
mortgage, which was to he given hack to the 
vendor, were prepared at the purchaser's ex
pense. After engrossment of the deeds by the 
solicitor for the purchaser, they were given 
to the parties for execution, and the convey
ance (executedI was returned to the soli
citor of the purchaser, the mortgage being re
tained by the vendor: Held, that the soli
citor by delivering the engrossment to the 
vendor for execution had lost his lieu thereon 
for the costs of preparation, as against the 
vendor (the mortgaged, and was hound to 
deliver it up to him :—Held, also, that the 
application to deliver was properly made in 
the matter in which the sale had taken place. 
In rc Sproulc, 1 Ch. Ch. 390.

On Documente- Assignment of llills.]— 
An attorney has no lien on bis client's papt-rs 
after he lias assigned his hills against him.
Iteesor v. Ella, 7 P. It. 371.

--------  IVaitcr—Replevin.]—The plaintiff.
a solicitor, claiming on the defendant's papers 
a lien for costs, settled with him. taking a
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note therefor payable on demand. lie then 
went to the l nited Slates, leaving the note 
and pai»ers with another solicitor as his agent. 
The defendant, stating that he required 
the papers, or some of them, for use in his 
business, brought replevin proceedings in a 
division court, giving a bond to prosecute the 
suit with effect and without delay, or to re
turn the property replevied and to pay the 
damages sustained by the issuing of the writ, 
and there was a breach of the bond in not 
prosecuting the suit with effect. IJnder the 
replevin the defendant procured some of the 
patiers only, which were tendered hack to 
the plaintiff and refused, the defendant stating 
that they wen* of no value, the agent having 
retained the valuable ones. In an action on 
the bond by tin* plaintiff to recover the amount 
of tin- note a- damages lie had sustained by 
the replevin :—Held, that, if any lien existed, 
which was questionable, by reason of the 
taking of the note ami departure from the 
country, it was not displaced by the delivery 
in the replevin suit: but the plaintiff had fail
ed to prove any actual «lamage; and. though 
there might be judgment for nominal damages 
and costs. there would be a set-off of the dé
fendant'* costs of trial: and the action was 
«lisiuisscil without costs. I'nder the Division 
Courts Act. It. S. O. 1SM7 c 51. s. •_>«;«;. the 
whole matter could have been litigated in the 
division court. (Jua*re. as to tin* amount of 
damages recoverable. The fact of the condi
tions of the bom I being in the alternative in
stead of the conjunctive, remarked on. lie li
ft in v. Al a ed on it lil, 22 O. it. IH-I.

On Fund Recovered —Revivor of Huit— 
Lien of Original Solicitor.'] — The plaintiff's 
solicitor carried on a suit to wiml up a part
nership till a decree was obtained ami some 
progress made with tin- reference thereby 
directed. The plaintiff became embarrassed, 
and assigned to u creditor, in whose name, 
acting by another solicitor, the suit was re
vived, ami a sum was ultimately found due to 
him :—Held, that the solicitor of the original 
plaintiff had not lost his lien for costs, but 
was entitled to be paid next after satisfaction 
<>f the costa of the solicitor of the plaintiff who 
ha«l coucluiled the suit, out of the fund 
realized. ( lark v. Ecoles, 3 Ch. Ch. 324.

On Promissory Note — Constructive 
Change of Possession.]—The plaintiff, being 
the holder of a note inode by F. S. and In
dorse! I by T. S.. employed IV. his attorney, 
to collect the same, who sent it to < 
a clerk of a division court, to issue process 
thereon. It. obtaineil jmlgment against the 
maker, and failed against the indorser. An
other suit was afterwards brought in the name 
of the same plaintiff, by instructions of IV, 
against T. S. upon an alleged promise to 
join in a new note with F. S.. the con
sideration being the «lischarge of the former 
judgment against K. S. in the division court. 
Tin* evidence, although it did not prove the 
plaintiff to have lieen a party directly to the 
new arrangement, still shewed that he was 
present, ami cognizant of It. I’poti demand 
mmlv by the plaintiff upon (\ for the note, he 
refused to give it up unless paid $10, and 
afterwards sent it to It., the attorney. An 
action of trover being brought for the same: 
—Held, that the plaintiff, being present ami 
cognizant of the arrangement between C. ami 
T. S . was to be considered ns in posses
sion of the note. and. as there can he no Hen 
without possession, It.'s claim failed, and the

plaintiff was entitled to recover. English v. 
Clark. 12 C. P. 451.

On Title Deeds—Mortgage — Sale.]—A 
solicitor, having a lien on title deeds as against 
his client for costs generally, was employed by 
A. to prepare a mortgage from such client, 
when his professional connection with the 
mortgagee ceased. A second mortgage was 
created in favour of another person. On 
default in such second mortgage, the mort
gage!* sold under a power of sale in the mort
gage :—Held, that the lieu on the deeds in 
his possession, as against the mortgagor, con
tinued as against the purchaser. (Jill v. 
(iambic, 13 (Jr. 1UD.

A'cc^ Uemcêki v. Tourangeau, IS P. H. 233,

4. Priorities.

As against Assignee of Fund in
Court. | An assignment was made by the 
mortgagor to a creditor of a portion of a 
fund in court, as to which litigation was pend
ing between mortgagor and mortgagee as to 
their respective snares:—Held, that to the 
extent to which the solicitors of the mortgagor 
incurred costs in resisting and prevailing 
against the accounts brought in on behalf of 
the mortgagee, to that extent their lien shouhi 
precede the assignment. Yemen v. Johnston, 
11 P. 11. 231.

As against Attaching Creditor.)—An
award for an amount, together with costs, 
having been made In favour of a party, the 
costs were taxed by consent, and the amount 
promised to be paid to the solicitor of the 
party ordered to receive such costs. A gar
nishee order was subsequently obtained by a 
third party, under which the amount awarded 
and tin* «lists were paid over to such third
parti, with notiee, however, of tin* solicitor's
lien for the costs. Under these circumstances, 
a motion maile to stay proceedings to enforce 
payment of t h** coats under the award, at the 
instance of the solicitor to whom they were 
payable, was refused with costs. McLean v. 
Beatty. 1 Ch. Ch. 138.

An attorney’s lien for costs as between him 
and his client, the judgment debtor, will not 
be allowed to stand in the way of an attach- 
ment. Regina v. Henson. 2 P. II. 360; Bank 
of Upper Canada v. Wallace, Hi. 352.

Upon the application of a solicitor having 
a Hen In respect of a debt attached, the at
taching or«l«*r will lie ilisclmrged as against
him, but the party against whom such in
order has been nuule is not entitled to its 
discharge on the ground of the existence of 
the li«*n in favour of his solicitor. Where an 
application for the discharge of an attaching 
order was made nominally by a plaintiff 
against whom the attaching order had been 
granted, but really by ami for the benefit of 
his solicitor, who had a lien on the debt at
tached. leave was given to amenil the proceed
ings by making the solicitor the applicant, 
ami the onler was ilischnrged. but without 
costs. Cotton v. I "ansittart, (1 P. It. 9fl.

In garnishee proceedings n court of law will, 
as against the attaching creditor, protect an 
attorney's lien for costs of the action «>r suit 
in which or by which the debt attached has
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hoi n recovered, where the garnishee lias notice 
of '.lu* lion. A court "f equity will restrain 
a creditor who has obtained an attaching or
der at law from enforcing it against a fund 
n-.f.vored by means of a suit in equity. to the 
prejudice of the attorney's lien for costs in 
thiit suit. Canadian Hank of Commerce v.
I roueh. 8 r. 11. 437.

The lien of a solicitor upon a verdict recov
ered for his client will prevail against an at
taching order obtained by a creditor of the 
client. Shipjiev v. tirey. 28 W. It. ST7. fol- 
I..wed. Hut In the circumstances of this case, 
wln-re the defendant had paid over to an 
a inching creditor of the plaintiff the amount 
of the verdict recovered by the plaintiffs under 
tie* full belief that lie was obliged to do so. 
and that the plaintiff's solicitors had no right 
to prevent the attaching creditor front recover- 
it _• the money, and the solicitors, being aware 
• if the existence of the attaching order, had 
conduced to this belief by their neglect to 
enforce their rights, they were not allowed 

' la ini payment over again from the defend
ant. Hcrncski v. Tourangeau, 18 1*. It. 2'si.

As against Execution Creditor—Fund 
in i'iiirt - Slop Order—Defendant’s Siilici- 
tor. | A defendant’s solicitor as well as a 
plaintiff's solicitor may have a lien for costs 
uii a fund in court. A bill was tiled by a 
purchaser against the vendor for rescission or 
■.pol itic |M>rformancc of a contract for sale 
nf lands in the county of Simeoe. made the 
12th October. 1870, and registered in July, 
1*7.". and by the decree made in Octols-r, 
1*70, the plaintiffs were ordered to pay cer
tain overdue purchase money. C.. a creditor 
of I he defendant, having placed a li. fa. lands 
in the hands of the sheriff of Simeon in De-

■ Ut. 1S7S. obtained a stop order In Janu
ary. 1870. against the purchase money in

in The defendant's solicitor claimed a 
prior lien for costs of this suit but had ob
tained no stop order :—Held, on the appliea- 
'■'•n of the defendant's solicitors for payment 
'/t the fund to them, that their lien had prior
ity. Part of the fund in court was a balance 
of purchase money paid into court by the 

fl ill March. 1870, pursuant to the de- 
1 reo on further directions made in October, 
•s~\ V., seeking to attach this balance, in 
additimMo his stop order obtained in Janu- 
arv. 1877. placed a fi. fa. goods in the hands 
of the sheriff of York in February. 187!»:— 
•h id. that as to this balance the solicitors’ 
lien had also priority. IVardell v. Trenouth. 
8 P. It. 142.

As against General Creditors - Fund
in i ourt—Agent of Solicitor.]—The Toronto 
agents of a deceased solicitor were held en- 
' " ! to a lien on a sum of money in court

■ 'lie credit of this matter, to which the soli- 
'"r was entitled for his costs, to the extent

1 ir unpaid agency bill of charges in this 
•i". and it was ordered that their bill 

I be paid out of the fund in priority to 
1 In inis of the other creditors of the soli

citor. Re Ryan. 11 I». R. 127.

As against Parties to Suit—Fund in 
' " I— In a suit for construction of a will

i administration of testator’s estate, where 
'! * land of the estate had been sold and the 

"da paid into couit. J. J. It., a beneficiary 
the "ill and entitled to g share in the 
was ordered personally to nay certain 
to other beneficiaries :—Held, reversing

the decision of the court of appeal, liî P. R. 
333, that the solicitor of J. J. It. had a lien on 
the fund in court for his costs as between 
solicitor and client, in priority to the parties 
who had lieeu allowed costs against J. J. It. 
personally. Held, also, that the referee before 
whom the administration proceedings were 
1 lending had no authority to make an order 
depriving the solicitor of his lien, not having 
been so directed by the administration order, 
and there being no general order permitting 
such an interference with the solicitor's prima 
facie right to the fund. Hill v. Wright, 24 
s. C. u. (86.

See Taylor v. Robinson, IP P. It. .'ll, ami 
(trford v. Finning, IS ('. L. T. Occ. X. 142, 
241. post 7.

Ae against Subsequent Solicitor—
Fund in t'oiirf.]—In an action for an ac
count against a trustee, the plaintiffs changed 
their solicitor during the course of the ac
tion. P.efore ihe change lhe first solicitor ob
tained a judgment of reference, and. on the 
defendant's consent, an order for payment into 
court by the defendant of $200. which lie paid 
in. after the change, subject to further order 
and to a claim for commission. Nothing was 
done by the second solicitor to procure the 
payment in. The second solicitor then con
ducted the reference and brought the action 
to an end, with the result that the $200 was 
freed from all claims for commission and left 
absolutely as money recovered for the plain
tiffs :—Held, in chambers, that the fund in 
court had l*een directly “created” by the ex
ertions of the first solicitor, and that he had 
a first charge upon it for liis costs. Held, by 
the court, that the general rule is that the 
solicitor who conducts the action to a success
ful termination is entitled to In* paid first. 
Hut the court (composed of two Judges i was 
divided upon the question whether there was 
anything in the circumstances to take this 
case out of the general rule. Cormack v. 
Heisly, 3 l»e(i. & J. 157, and lie Knight 

W»2| 2 ( 'h. ;;i;,s, discussed. Ford v. u, 
5 P. R. 302.

See (Jcnge v. Freeman, 14 P. R. .130, post 
0; Clark v. F eel es, 3 Cb. Ch. 324, ante 3.

5. Set-off—Effect of Lien on.

fa) Claim» Arising in Different Actions.

Coats against Debt— Accrual of Lien— 
/njMHctioa.j—A., having obtained a decree 
against It. for payment of a large sum of 
money, issued an attachment to enforce pay
ment. upon which B. was arrested. The at
tachment WM afterwards set aside for Ir
regularity, and an action for false imprison
ment brought by It. against A. and Ins soli
citor. An injunction to restrain the nroceed- 
ings at law was granted, but A. and his soli
citor were ordered to pay B. Ills costs of the 
action at law and of the motion for injunc
tion. On an application by A. and his solici
tor to set off these costs against the debt due 
by B. to A. :—Held, that the lien of the 
attorney at law for costs not having accrued, 
and as. by reason of the injunction, it never 
could accrue, and B/l right to the costs being 
derived from an order of the court of chan
cery. A. was entitled to a set-off. lt'i/»on v. 
Suitzer, 1 Ch. Ch. 75.
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Cross-judgments.]—One of tin* several 
defendants in u cause, against nil of whom u 
verdict had been recovered, was allowed, on 
n summitry application after judgment. to set 
off the amount of n judgment which he Imil 
recovered against the plaintiff, against the 
plaintiff's judgment against him and his co- 
defendants, saving to the attorney his lien 
for costs. Fortune v. Hick son. 1 V. C. It. 
4US : Tippctr v. H untie. 1 I*. It. :U53.

Sec, also, lived v. Smith, 1 1‘, It. 321.

Damages anti Costs.l There can he no
set-off of damages or costs between the same , 
parties in different actions, to the prejudice I 
of the solicitor's lien : that is the effect of 
rule IL'OTi. The lien is simply a right to the j 
equitable interference of the court not to leave 
the solicitor unpaid for his services, and it 
exists if it is made to appear that the solici
tor has not been paid his costs. Turner v. I 
hreir. 17 I». It. 473.

See I.ynch v. W'ihon, ü P. H. KM) ; Cana
dian Panifie If. II . Co. v. tirant, 11 I*. It. 20S.

(b) Claims Irising in same Action.

Claim and Connterclaini Cross-judg
ments.\ Where judgments were recovered in j 
the same action by the plaintiff on his claim 
with general costs of action, and the defend- 1 
ant on his counterclaim with costs thereof, 
such claim and counterclaim arising out of 
the same subject limiter, the judgment for 
cminterclaiin largely exceeding the former in 
amount, a set-off was allowed of so much of 
the money recovered by the defendant against 
the plaintiff on defendant's counterclaim as 
would cover the costs adjudged to the plain
tiff on his recovery of judgment against the 
defendant, notwithstanding the claim of the 
plaintiff's solicitors to a lien on the costs 
adjudged to the plaintiff. (Jmvre. when a 
judgment, as in this case, has been framed 
without directing a set-off, whether a Judge 
in chambers has power to direct it to the 
prejudice of the solicitor, so as to vary the 
decree of the court. Ur own v. \tison. ‘il 1*.
It. 121.

The plaintiffs sued for freight for the car- 
riap* of timber, and the defendants pleaded 
a counterclaim for neglect and delay in the 
carriage of the timber. The judgment at the 
trial was as follows : "The verdict will lie 
for the plaintiffs for $2,122. and for the de
fendants upon their counterclaim for $1.420. 
and each party will be entitled to costs against 
the other, as if the statement of claim and 
counterclaim were separate actions, and 1 
direct that judgment he entered accord
ingly:”— Held, that the judgments recov
ered by the plaintiffs and defendants must 
be treated ns judgments in separate ac
tions. and therefore, that in setting off the 
judgments the claim for costs of the defend
ants’ solicitors upon the judgment against 
the plaintiffs should be protected. Canadian 
Pacific It. It'. Co. v. tirant. 11 1*. It. 208.

vu»i» «il» to nearing -r urtner iérec
tions- licit— iffidavit.]—By the terms of the ' 
judgment pronounced at the trial costs up to 
the hearing were to lie paid to the plaintiff 
out of the fund in court, a reference was dir
ected to lake the accounts, and further dir 
cotions and subsequent costs were reserved. I

The report of the officer to whom the refer
ence was directed found the plaintiff indebted 
to the estate in a considerable amount, and 
a motion was made by the defendant Moffatt 
(pending an appeal from the report > to stay 
payment out of court of the costs of the 
plaintiff up to the trial until after the hearing 
on further directions in order that the amount 
found title to the estate by the plaintiff might 
lie set off pro tnnto against the costs awarded 
to the plaintiff :—Held, that the judgment 
pronounced at the trial gave the plaintiff and 
his solicitor a vested right to be paid out of 
the fund in court prior to the defendant's 
equity to ask a set off, and no set-off should lie 
allowed to the prejudice of the solicitor's lien 
thus arising. A solicitor’s lien having been 
assorted at the liar during the argument, an 
affidavit proving it was allowed to be put in 
subsequently, following the suggestion of 
Strong. V.-< '., in Webb v. McArthur. 4 Ch. 
Ch. <53. Dauson v. Moffatt. 10 P. It. 3<M5.

Cross-judgments for Costs — Discre-
lion.]—By the judgment in the action costs 
were awarded to the plaintiff against the chief 
defendant, and to the other defendants against 
the plaintiff, without any direction ns to set
ting off costs, and the plaintiff's solicitor as
serted a lien upon the costs awarded to his
client against the chief defendant. The de
fendants all defended by the same solicitor : 
—Held, that, under rule 12<tl. the question of 
setting off costs was in the judicial discretion 
of ilie taxing officer, and that discretion was 
rightly exercised by the officer in refusing 
to set off the costs ordered to be paid to the 
plaintiff by the chief defendant against the 
costs ordered to be paid by the plaintiff to the 
other defendants. Construction of rules l'_'i>4 
and 12(tTi. The older decisions as to set-off are 
not applicable since rule i'i< it \. ITee, 
14 P. It. 312.

Sec, a Iso, S. C., 11 C. L. T. Ucc. X. 130.

Interlocutory Costs--Judgment—Order 
for Setoff.] The costs of a motion, and ap
peals following, to discharge the defendant 
out of custody under an order for arrest be
fore judgment, are properly interlocutory 
costs, though partly incurred after judgment ; 
and where such costs are awarded to the 
defendant, they ought to be set off against 
the judgment which the plaintiff has obtained 

j against the defendant in the action, and which 
! the defendant is unable to pay. As against 

such a set-off. the defendant's solicitor has no 
lien on the costs which the plaintiff lias been 
ordered to pay. and such costs may be ordered 
to be set off or deducted, ns provided in rule 
1 Kiô. In this case the order allowing the 
defendant costs was not made until after 
judgment, and therefore an application to the 
court for a direction to set off was neces«at v ; 
had the order been made before judgment, the 
taxing officer would have made the deduction. 
Elgie v. Itutt, 18 P. It 4<U>.

Judgment for Costs Subsequent Colts 
—(iarnishmeut.]—Where judgment was given 
for payment by the plaintiff to the Insolvent 
defendant of the costs of the action, and the 
defendant's solicitors were by an order of 
court declared to have a lien upon such judg
ment. and to have the sole right to control 
the judgment and execution to the extent of 
their costs between solicitor and client, and 
the plaintiff became entitled against the de
fendant to costs of garnishing proceedings 
upon the judgment, begun before the lien was
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declared :—Held, reversing the decision In 14 
I* I!. .'’,4. that rule 120.1 did not apply to 
enable n set-off of the costs to he made. 
i Inrkc v. Creighton, 14 I*. It. 100.

Order—Discretion—Other Sources of Pay
ment.1- The plaintiffs, having recovered judg
ments for large sums against the defendants, 
sought to set off such sums, pro tanto. against 
certain costs adjudged to he paid by the plain
tiffs to the defendants, hut the solicitors for 
the defendants asserted a lien for their costs 
upon the judgment for these costs recov
ered hv their clients against the plaintiffs. 
The defendants themselves were worthless, 
hut there was another source from which 
it was probable that the defendants’ solici
tors would obtain payment of their costs:— 
IHd. that this was not enough : if the solici
tors had a certainty of being able to recover 
their costs from another source, the set-off 
conlil he ordered, because the lien would then 
be unnecessary : hut it being merely u pro
bability. the set-off could not lie ordered with
out its operating to the prejudice of the soli
citor's lien, for. should that source fail, the 
lien could not he replaced : and. therefore, un
der rule 11 111, the set-off should not Is* order
ed. Mol non» Hank v. Cooper, 18 P. It. 300.

Statutory Set-off of Excess of Costs. 1
Held, that the plaintiff's attorney, having 

advanced to the plaintiff the amount of the 
verdict, could have no lien so ns to deprive 
tin* defendant of the benefit of 13 & 11 Viet, 
c .13. s. 78. enabling him to set off the excess 
"f bis costs above division court costs against 
the plaintiff’s costs. Cameron v. Campbell, 12
I ' It 130; s. t\, 1 1*. It. 170.

Sec Rost v. McLay, 7 P. It. 07. ante (Set

Settlement of Action by Client.

Collusion to Defeat Lieu Xotiee — 
II h< a ' <urt trill Interftrc to Protevt Solid- 
' I If. after notice by plaintiff's attorney 
' defendant, a hoiiA fide settlement, or with- 
•■■■' notice a collusive settlement, he made by 
!i fendant with plaintiff, the court will inter- 

!• to prevent the attorney being unjustly
• d of his costs. La ogle v. Fctterley, 5i ' a. tes.

Where the defendant, an attorney, settled 
">th the plaintiff after a li. fa. had been put 

the sheriff's hands, which the defendant 
must have known the plaintiff’s attorney had 

I almost wholly for costs, the court or- 
im-'d the plaintiff's attorney’s costs Included 

■ ecutlon to be referred (or taxation,
1 'J the defendant to pay the sum to the plain
t's attorney, with the costs of the applica- 

1 thing* v. Meyers, U U. C. It. .132.

Collusion to deprive the attorney of bis 
must be clearly made out to entitle him 

proceed for them. Here the plaintiff
... I his attorney that he intended to
with defendant, and said that lie would 

'he costs paid. No objection was made. 
' notice given to defendant not to pay 

hiintiff: but several months after the 
'‘"•tit. the plaintiff being insolvent, the 

1 \ issued a li. fa. for his costs:—Held,
1 he writ must be set aside. Drotcn v. 

' -if. 2 P H. 208.
• also. Plant v. stone, 0 V. C. It. 4.18.

Defendant, having settled conclusively with 
the plaintiff, was ordered to pay the plaintiff's 
attorney bis costs, and an application after
wards made to revise the taxation of such 
costs was refused. Connors v. Squires, 2 I*. 
It. 149.

In shewing cause against a rule to set aside 
a verdict, which was not moved on affidavit, 
the plaintiff’s attorney irregularly tiled an 
affidavit that the plaintiff owed him £80 
when he instituted the suit, which it was 
agreed should be paid out of the money col
lected ; that the plaintiff was insolvent : and 
that he had no doubt the defendant and be 
had colluded to deprive deponent of his claim 
and costs:—Semble, that, if these facts had 
been shewn on a projier application, the court 
might have protected the attorney in bis costs, 
but that they could not have interfered with 
respect to his interest in the claim. Shipman 
v. Henderson, 21 IT. C. II. 447.

Where a suit is commenced and carried on 
under instructions from a person who tells 
the attorney that he is agent for the plaintiff,
but the attorney takes no trouble to ascertain
the truth of this, and proceeds without any 
communication with the plaintiff, the attorney 
will not l»e protected ns to his costs where a 
settlement is made between the parties which 
has the effect of depriving him of his lien, but 
will Is* left to an action against the plaintiff. 
Smith v. Thompson, B V. It. 154».

The plaintiff and defendants, without the 
knowledge of defendants' solicitor, comprom
ised a suit for foreclosure, in which the usual 
decree of reference had been made, defendants 
releasing their equity of redemption for S2'Ht. 
which was paid by plaintiff to them : Held, 
that there was no fund recovered by defend
ants' solicitor, and that no lien for bis costs 
bad ever existed. Urotcnscomb v. Tally, He 
Fair bairn, 3 Ch. Cb. 71.

A settlement of an alimony action after 
judgment for permanent alimony, upon which 
writs of execution were placed in the sheriff's 
hands, was effected between the parties with
out the intervention of the solicitors on the 
record. To carry out the settlement a third 
solicitor was instructed to withdraw the writs 
from the sheriff's hands, which lie did without 
paying the costs of the plaintiff’s solicitor. 
There was no collusion or actual fraud be
tween the plaintiff and defendant proved: 
—Held, that the plaintiff's solicitor had con
trol of the writs in the sheriff’s hands to the 
extent of his unpaid taxable costs, and that lie 
was entitled to have the writs replaced or 
new writs placed in the sheriff's hands, at the 
expense of the solicitor who withdrew them 
and the plaintiff, or to an order directly 
against the defendant for payment of Ids un
paid taxable costs, and for the costs of the 
motion against the plaintiff and the solicitor 
who withdrew the writs. Friedrich v. Fried- 
riel, 4 C. L. T. 4.K».

Where a compromise of the action lias lieen 
effected between the parties without the In
tervention of the solicitors, in order to entitle 
the plaintiff’s solicitor to enforce his lien 
for costs upon the fruits of the litigation, by 
means of an order upon the defendant, eollu- 

| sion must be shewn, or the act complained of 
must have been done after notice from the 

i solicitor complaining. And where the parties 
made such a compromise, and the plaintiff's
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solicitor guvo not ire to the defendant's soli
citor after the agreement hut lieforc pnyment 
of the money agreed upon: Held, that this 
was snHieient notice. Suncidgc v. Inland. 14
P. K. 20.

It appeared that tlie solicitor for the execu
tion creditor had a lien for his costs ii|ioii the 
judgment obtained by his client, and also an 
assignment of the judgment, whereof the gar
nishor and garnishee both had notice: Held, 
that the garnishor and garnishee should not 
have settled the amount garnished Is-tween 
themselves: and that the solicitor should 
have intervened, and had the attaching order 
set aside by disclosing the assignment to him
self nf the debt attached. Benge \. I'm man. 
14 P. H. 330.

It is competent for a client to settle his ac
tion behind the back of bis solicitor, notwith
standing that the solicitor has given notice 
to the client and to the opposite party not to 
settle except with the solicitor's consent. The 
equitable interference of the court cannot be 
invoked on behalf of a solicitor in an action 
Fettled in such a manner, unless there are 
fruits arising from such settlement upon 
Which the solicitor's lien can attach : for there 
is no lien on the action. Upon such a settle
ment. unless where collusion between the par
ties to defraud the plaintiff’s solicitor of his 
costs is clearly shewn, a defendant will not 
be ordered to pay the costs of the plaintiffs 
eolicitors. Bellamy v. Connolly, 15 p. R. 87.

After judgment had Iwn recovered by the 
plaintiff against the defendants for $550*dnni- 
ages and lor costs, and while an appeal was 
pending, the plaintiff and defendants with
out the knowledge Ot the plaintiff’s solicitors, 
made an agreement for settlement of the nc- 
tloD upon the plaintiff being taken into the 
defendants* employment and paid $150 in full 
of damages and costs. The plaintiff's solici
tors asserted a lien for their costs, which were 
unpaid, and gave notice thereof to the de
fendants before any nouey was actually paid 
over to the plaint! t Held, that the com
promise made was not a collusive one. and 
the solicitors were therefore not entitled to 
an order upon the defendants for the payment 
of their costs; but. such costs amounting to 
more than $150, that they were entitled to 
have that rum, for which the action was com-
fromised, and which was to lie treated as the 
ruits of the litigation, paid over to them in 
respect of their lien. Held, also, that a ques

tion arising between the plaintiff and his soli- 
eitors, as to whether they were entitled to 
taxed costs as lie tween solicitor and client, 
or to a percentage upon the amount recovered, 
could not be determined upon the motion to 
enforce payment by the defendants of the 
plaintiff's solicitors' costs, but had to be de
termined in another proceeding lieforc the de
termination of such motion. W alker v. Bur- 
nty-TUdin Co., 18 1». R. 274, 471.

7. Other Cases.

Appeal from Order Enforcing Lien.)
—An appeal does not lie to the court of ap
peal. unless by s|iecial leave, from an order of 
a divisional court made upon appeal from an 
order in chambers enforcing a solicitor's lien 
for costs. Leave to appeal from the decision 
of a divisional court (18 P. It. 274. ante li)

refused, that decision apiiearing to be in ac
cordance with well-established practice. I Vu/- 
her v. Uurney-Tildcn Co., 18 P. It. 471.

Charging Order - Itcrovery of Land — 
Rule Hill—Execution—Priorities.)—An ac
tion having been begun on the 3rd June, ls'.s;, 
judgment was obtained therein on the 27th 
October, 181X1. declaring the plaintiffs' right 
to an interest in certain lands. An execution 
against the plaintiffs’ lands was placed in the 
sheriff's hands on the 20th April. 18U7. On 
the 1st September, 1807, con. rule 1120 was 
passed, by which the court was enabled to 
order that lands recovered by the exertions of 
a solicitor should be charged for his benefit: 
--Held, that the execution bound the plain
tiffs’ interest in the lauds from the 20th April, 
1807, and the subsequent enactment of the 
rule did not operate to divest this charge, or 
to postpone the claim of the execution credi
tors to the subsequently acquired equity of 
the solicitors in respect of their costs of the 
action. Taylor v. Robinson, 10 P. 11. 31.

------ Rule 1129—Judgment•—Assignment
I —Implied Xotice. |—A judgment debt is " pro

perty " within tlie meaning of rule 1125t. Un 
an assignment of a judgment the assignee 
must be taken to have notice of the solicitor's 
lien for the costs incurred in obtaining judg
ment, and the implied notice would be notire 
within tlie rule. < 'ole v. Kley, 11804 | 2 tj. It. 
180. followed. Orford v. Fleming, 18 ('. L. T. 
Occ. N. 142. 241.

On Documents—Delivery—Undertaking.]
Where a solic itor refused to carry on 11 suit 

unless money was advanced, or to deliver up j the papers to a new solicitor until his costs in 
1 the suit were paid, the court ordered a tes- 
1 at ion, and directed the papers to be delivered 
I up to the new solicitor upon his undertaking 

to hold them subject to the lien, if any, of the 
former solicitor, and to redeliver them within 
ten days after lie ceased to have occasion for 
them for the purposes of the suit. /.« y 
Brown, 1 Ch. <’h. 175b

— - Production of.1—The rule that a 
I solicitor is bound to produce documents sub

ject to his lien, does not apply when the |ht- 
■on asking for their production is the party 
to pay the amount claimed. Moodic v. Thomas.

. 1 Ch. Ch. 11).
Sec Crooks v. Crooks. 1 Gr. 57.

IX. Privileges.
Arrest— Contempt.]—An attorney has no 

i privilege from arrest on attachment for --in- 
tempt of court. Re McIntyre, 2 P. R. 74

--------  7’erm.]—An attorney coming to
court in term 011 professional business which 

j has been dis|msed of, is not privileged from 
arrest in execution. Stroubridge v. Davis, 

, >1. T. 2 Viet.
County Courts. I—County court Judges 

cannot allow attorneys who are not barristers 
to practise before them as advocates in county 
courts. In re Brooke, 10 L. J. 40.

District Court».]—Attorneys, not being 
barristers, cannot, ns of right, lie heard n* nd- 

! vocates in the district courts. In rc Laycno 
tierr. 4 !'. C R. 402.
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Division Courts.]—No person except n 
1 u rister or attorney duly qualified. is entitled 

. prosecute or defend suits in the division 
. nirts. In rc Judge of County of York, 31 
l. V. It. 207.

I tut we 3.*i Viet. c. 8 (O. )

Inquest.]—As to the right of an attorney 
in insist on inking part in proceedings at an 

piest. Ignew v. Stewart, 21 I', t*. It. 3JM5.

Plea in Abatement Replication.]— 
Wh. re to a plea in abatement of privilege as 
an attorney, the plaintiff replied process issued 

_•. ;nst him and others, under Ô Win. IV. c.
1 (restraining several actions on hills, notes. , 
\r. i. mid that the others could not he served. | 
iV.. a demurrer to the replication was over- 

tied Richmond \. t'onpMif, M. ’l". 2 Viet.

Production of Documents —Cunfid' n- 
ti'il < ommunicationn.]—In an affidavit of a 
party on production of documents, a certain 
'•■iicr was described by its date and as being 
from a firm of solicitors to the deponent, who 

iid that lie objected to produce it, that it was 
;i communication between solicitor and client, 
nml was privileged :—Held, doubling, but fol- 

■" ii n: I lamely n v. White. «I I". It. 143. that 
the statement was sufficient to protect the 
document from production. In the same affl 

two other letters were described by their 
dates and as being from a solicitor to a firm 

tors, and a copy of a letter written 
in answer to one of them was similarly de
scribed These documents, the affidavit stated, 
"'•rc in the possession of the solicitors for the 
deponent and others in another action, and he 
objected to produce them and claimed privilege 
: a- them “on the ground that they arc eom- 
m’uiications between solicitor and client and 

" ii my solicitors and others in the course 
"f their conducting my business:”—Held, that 
' letters not being written to or by the 

p'•lient, there was no reasonable intendment 
th.i' the deponent was the “client " referred 

nor that they were necessarily confidential 
be* a use they were written by the deponent's 

a i" other persons in the course of 
ii"ir conducting his business: and the oppo- 

party was entitled to a I letter affi- 
•li'it on production, in which the deponent 

- 1 it set up other grounds of protection. It 
!• -ulnr to go into the merits upon an op

inion for n better affidavit. Morris v.
I : Minis. 23 Q. H. I». 287. followed. Hoff
man V. (error, 17 P. R. 404.

Witness tdromfr.]—An attorney vnn- 
• act at a trial both as an advocate and a

• ■ss. Itrnrdirt v. Poulton. 4 I*. C. It. ÎK5.
> 1 imeron v. Fortyth, 4 TT. r. It. 18ft.

1 Homey for Party—Order to Leave 
< I room—Examination of Witnenn—('on 

' of Attorney.]—Rc South Oxford Elec 
H K. C. 243.

Witness to Deed.] -Held, that where a
• tor or counsel of one of the parties to n 
lias put his name ns a witness to n deed

'•-vu the iutrlies. be ceases, in respect of the 
ution of the instrument, to he clothed 

1 tin* character of a solicitor or counsel, 
> bound to disclose nil that passed at the 

i; e relating to such execution. Hobson v.
• i>■ ô Ksp. f»2. nml Crawcour v. Salter,

' 1 "b. It. 30, followed. Magee v. The Qunn, 
r.\ C. R. 304.

X. PlOCTatDIXtiS AGAINST AND LIABILITY OF.

1. Acting without Authority.

(a) Liability.

Appearance.!—See Practice—Practii t: 
at Law iiefore the Jtuk atcre Act, II. 2.

--------  Vont*.I—Where n defendant swore
flint no process bad been served on him. and 
that an attorney had appeared for him with
out authority, the court ordered that the at
torney should file an affidavit accounting for 
bis entry of appearance. IIYir v. line eu. II. 
T. 4 Viet.

Ai d the court in the following term sot the 
proceedings aside, and ordered 'lie attorney 
to pay all costs. S. 1 V. ('. H. 43U.

--------  Ejectment—Action for Wrongful
Apprarane> Pleading - Mahee.]—Plaintiff 
sued defendant for having caused un appear
ance to be entered for the defendants in an 
ejectment, brought by plaintiff against them, 
for land assigned to plaintiff under process 
issued in an action of dower against this de
fendant. alleging that lie had done so wilfully, 
wrongfully, and without the consent, know
ledge, or authority of the defendants, hut not 
charging malice or want of reasonable 
or probable cause:-- Held, on demurrer, that 
the declaration was bad on this ground. 
Semble, that defendant and bis attorney 
would, on such a declaration, he liable to tin» 
defendants in the ejectment suit : and that 
(the defendants therein being worthless» lie 
would also be liable to the plaintiff for the 
costs of that suit, on a summary application 
to the court made therein. Finher \. Holden, 
17 C. P. 3U6.

--------- Ejectment—Tenant.] — Defendant
being tenant was served with a writ of eject
ment. which he handed to II.. his landlord, 
and II. took It to his attorney, who. instead 
of getting leave for H. to defend, entered an 
appearance in defendant’s name without bis 
authority. A verdict having been obtained 
against defendant, the Judge refused to inter
fere. but left him to his remedy against his 
landlord and the attorney. Moran v. Schcr- 
merhorn, 2 P. It. 24(1.

-------- Remedy—Solcincy of Attorney—Re-
moral of Appearance—Collation,]- Where an 
attorney without authority appears for de
fendant, the court will not set aside the pro
ceedings if the attorney is solvent, but will 
leave the defendant to his remedy by sum
mary application against the attorney. If 
the attorney Is* insolvent, the court may re
lieve defendant on equitable terms, if he has 
a defence on the merits. Where, however, it 
appears that the suit instituted against the 
defendant is brought by collusion between 
plaintiff and defendant to enable defendant to 
cheat his creditors, a Judge will not interfere 
summarily to remove the npponrniuv. and thus 
assist tin* parties in the penetration of u- 
fraud. Ware!y v. Poapnt, 7 L. J. 294.

Bond Execution.]—The court refused an 
order to an attorney to pay tiw» costs of n 
suit on a bond to (lie limits, where he bad 
signed ilie name of one of (lie obligors ami 
executed the IkhkI on his behalf on a mere 
parol authority. Leonard v. (ilendennan, I Ira. 
232.
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Bringing Action \a*ignor of Clioae in 

.1 rl ion huh in nil ii. | Where nil attorney
without the knowledge or consent of plaintiff 
brought an action in hi* name, relying upon 
an assignment of choses in action from the 
plaintiff to the client of the attorney, anil tin- 
right of the attorney under the assignment so 
to use plaintiff's name was very doubtful, an 
order was made to stay the proceedings until 
the attorney or his client should indemnify 
the plaintiff against costs. P.Uiaon v. Plliaun,
:• I J MB

--------  f'os/s.l — Where an attorney had
used the plaintiff's name without his consent, 
lie was ordered to repay the plaintiff the costs 
which lie laid paid to defendant mi failure of 
the suit. Jlcndcraon v. McMahon. 12 1*. C. 
It. 288.

Where proceedings had been stayed until 
the attorney tiled hi* warrant to prosecute, 
and the warrant was not filed, the attorney 
was ordered to pay defendant’s costs of de
fence. and of staying proceedings. Smith v. 
Turnbull. 1 I'. It. 88; Shuw v. Ormiaton, 2 
r. it. 152.

Where the plaintiff's solicitors made a per
son plaintiff without being instructed by him. 
his name was. at his instance, struck out of 
the proceedings in the cause as a plaintiff, 
witli costs to lie paid by the solicitors. Miller 
v. Hill. I V. L. J. 78.

-------- Dower- font*.]—Where a solicitor
in chancery purchased a widow's right to 
dower in all the lands of which her husband 
was seised during her coverture, taking from 
her an assignment thereof, and a power of 
attorney to use her name in suing therefor, 
and six years after the death of her husband, 
and several years alter the purchase, tiled a 
bill in her name to have dower assigned to her 
in a particular portion of her late husband's 
la mis. not noticing the sale to himself, the 
court, on the application of the widow, ordered 
the bill to be taken off the files, with costs 
to be paid by the solicitor. Meycra v. Lake.
1 Cir. 3UÔ.

--------  Wrongful Act—Xon-t xinlent Plain
tiff* Malice- Want of Itcaaonable ('nunc.]— 
Actions brought in the name of a road com
pany against the present plaintiffs were dis
missed with costs, on the ground that the com
pany had never been incorporated according 
to law. The present actions were brought 
against four of the corporators of the com
pany. three of them composing the firm of 
solicitors who had conducted the former ac
tions on behalf of the supposed company, and 
all four having expressly authorized the bring
ing of the former actions, seeking to recover 
the costs of such former actions, execution 
therefor against the company having been 
returned nulla bonA : — Ileld. that, in the 
absence of malice and want of reasonable and 
probable cause in bringing the former actions, 
the present actions were not maintainable 
against the defendants as corporators or ns 
solicitors bringing actions on behalf of the 
plaintiffs who had no legal existence. I'latt 
v. Waddell, Tounaend v. Waddell, 18 O. It.
530.

—-----  Wrongful Ac/ —Pleading—Malice—
Bpecial homage. 1 — Action for damages 
against solicitors for. as alleged in the state
ment of claim. “ wrongfully and unlawfully 1

without any instructions or retainer,” issuing 
a writ of summons against the plaintiff in 
the name of a third party, by reason of which 
the plaintiff was injured in his occupation as 
a builder, suffered in his credit and reputa
tion, and was hindered in the performance <»f
his contracts, and had to borrow mon» at
a higher interest than he would otherwise haw- 
had to do. and other creditors were induced 
to sue him, whose accounts he had to com
promise and settle at great loss:—Held, on de
murrer, that neither malice and want of 
reasonable and probable cause, nor special 
damage, both of which are necessary in such 
art action, wen* sufficiently alleged. Semble, 
that an allegation that by reason of the pro
ceedings complained of the plaintiff was put 
into insolvency or bankruptcy, if such a thing
were possible In this ...... try. might be a sum
vient allegation of special damage. Mitch'll
v. UeMurrich, 22 n K. 712

See ante IV. 1.

Demand in Insolvency Miaconduct 
Malice—Summary Prom dure- Conta.] — L. & 
A . partners, dissolved partnership. It being 
understood that L. should pay the délits, iicc. 
There had been ill-feeling and litigation be
tween them, in which tin* attorney had acted 
for !.. The attorney, being authorized to act 
for It. W. ,fc Co., creditors of L. & A. for 
a sum under .*000. applied to L. for infor
mation as to other creditors of the firm, whose
names he might uee in order to put L &
A. in insolvency. I,, told him to use the 
names of K. <V I». of Rochester, V. K.. stating 
that they would agree to what lie, I,.. said. 
On the 3rd May. 1873. the attorney served a 
demand on A. in the names of It. \V. & Co. 
and K. Ac I)., requiring them to make an
assignment in Insolvency, rod on tie- sat.... lay
he wrote to K. A I». asking for their sanction. 
They made no answer: and A., having gone 
to Rochester and settled their claim, applied 
to set aside the demand. The attorney there
upon abandoned the proceedings and paid A.'s 
costs. Un a motion to strike the attorney off 
the rolls for this, on affidavits attributing his 
conduct to malice : Held, under the circum
stances, malice being expressly denied, that 
the rule should lie discharged; but. as tie- 
attorney had been indiscreet, he was directed 
to pay the costs of the application. In <■
Mem < 84 I C is. 946

Discharging; Debtor from Custody -
hamag< *.] In an action against an attorney 
for discharging a debtor in custody on a <a. 
sn. without any authority from the plaintiff*, 
the damages are discretionary, and it is not 
incumbent on the jury to give the whole 
amount of the debt, itradbury v. Jarvia, 1 
U. C. It. .101.

(hi Production of Authority.
Necessity for — Settlement of Action — 

Proceeding for Coat a] A plaintiff and de
fendant having settled between themselves 
without paying the costs, the court refused to 
make the attorney produce his warrant in an 
action instituted against the bail to recover 
those costs. Shanklnnd v. Scantlebury, Tny. 
2wl.

-------- Stay of Proccedinga—Coat a.]—Upon
defendant's application in the suit, proceed
ings will he stayed till the plaintiff's attorney 
tiles his warrant to prosecute. Itobe v. Kiid,
1 r !.. Ch. ff8.
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And where iu such n case proceedings had 

liM-n stayed on defendant’s application, and 
tlie warrant was not filed, the attorney was 
orb-red to pay the defendant's costs of defence 
and of staying proceedings. Smith v. Turn- 
bull. 1 V. 11. 88; Sliatc v. Ormiston, 2 P. It. 
ir.iv

-------- In Equitii.]—A defendant in equity
has no right to call upon the plaintiff's soil- 

. produce his authority for using a 
plaintiff’s name: and particularly where no 
improper conduct in using such name is posi- 
i i v el v alleged and verified. Chisholm v. 
sluldon, 1 tir. 21)4.

2. Xcgligcnce.
(at .It a Defence to a Claim for Costa.
Delaying Trial of Action—Benefit to 

Clout I'l'oiling.]—In an action by an at- 
torney for his costs, the jury having found 
fur defendant Held, under the fuels set out 
in the rase, that the evidence did not support 

verdict, for the defendant had obtained a 
judgment against M.. which might yet pro- 
ilne the debt, and it could not be said that 
the plaintiffs services had by his negligence 
become wholly worthless to defendant. A 
new trial was therefore granted. Semble, 
that if defendant had lost all benefit from his 
action by its not having been tried in 1855, 
the court would not have interfered, for the 
attorney, in refusing to issue new subpoenas 
under the circumstance stated, might be con
sidered to have taken upon himself the risk 
"t' cniise.|uences, in an action by an attor- 
: for his costs, negligence may set up as a
li' ieuce under the general issue. 1 idal v. 
Donald, 20 V. C. It. 507.

Omission of Party to Action—Benefit 
to i lit nt- Summarg Order for Titration.] — 
A mortgagee instructed his solicitor to pro
ceed <.ii the mortgage. The solicitor omitted 
to I. ike J„ the owner of the equity of redemp- 

in a portion of the property, a party to 
the suit. The remaining portion having been
- I under a decree in that suit, the client
v\.i< lieiiolited to some extent by Jhe proceed
ing's therein, although his remedy against J. 
' - "lie. In taxing the solicitors lull under
a common order obtained by the client, the 
ina-tcr allowed the costs of these proceedings ; 
•u'd "ii appeal to the court this was upheld. 
Tin* muster, under such an order, has no 
ii'i'i "I'itv to institute an inquiry as to loss
- i- niicd by the client through the alleged 
negligence of his solicitor; and the costs of
- I; inquiry cannot be charged to the soli- 
cii.iv Thomson v. Milliken, 15 Ur. 107.

Omission to Examine Instrument —
1 ■ 'nt Bom l'id* s. | A eollcltor be-
! ......muienciiig a suit should examine the
•' -iiliment on which it proceeds; or, in case 

- loss, should use diligence in resorting 
' means of information open to him, and 

b lie is referred by the client. Where 
duty laid ls-en omitted, and the instrument 

! . ci ai seq uence been set forth so incorrect-
1 be bill that the proceedings were use- 

ad i" be abandoned after decree, the 
'■'••• -r l though he had acted in good faith) 
v i' held not entitled against his client to 
* H-t of the suit. Roe v. Stanton, 17 Gr.

Proceedings Occasioned by Fault.]—
On ;i motion to have the costs of an inter

issue paid out of moneys in court,

costs of the motion were refused, and the 
solicitor was not allowed to chum? his client 
any costs, us the motion was rendered neces
sary by his fault or oversight. Macdonald v. 
Carrodi, 1 Ch. Ch. 145.

Proceedings Occasioned by Mistake
—Pleading.]—-Where services charged for by 
an attorney were required only in consequence 
of bis own mlatate or neglect, which s careful 
person would not have been likely to fall into, 
and not arising from an error in judgment in 
a matter affording room for doubt or difficulty, 
he cannot recover; and such a defence is 
available under the general issue. Jturnham 
v. Burns, 21 U. C. It. 341).

Summary Order for Taxation — Dis
allowance of Bill.]—On the <•0111111011 order by 
a client to tax hie solicitor's bill, the «Mtw 
may consider alleged negligence of the solicitor 
as having occasioned the suit or rendered it 
useless, and therefore n ground for disallowing 
till- whole bill, or ns affecting and a ground 
for disallowing parts. Thomson v. Milliken, 
13 Gr. 104.

See In ro Toms and Moore, 2 Ch. Ch. 381 ; 
In re I. It., 8 C. L. J. 21 ; Lynch v. Wilson, 
.1 I*. It. lUlt; Samian v. McDonough, IOC. I*. 
101 : /tv here. \ hers, and Hull, 211 Or IxS, 
post (h) ; O'Donohoe v. W hitty, 2 O. It. 424, 
20 C. L. J. 140, post (b).

(b) Conduct of Causes and other Proceedings.
Delay In Issuing Execution -Lots of 

Priority—Conflict of Duty anil Interest.] — 
The plaintiff, in his second count, stated 1 liât, 
having retained the defendants to prosecute an 
action against one G. for a debt, they took a 
confession of judgment, and delayed to issue 
execution thereon for some months, whereby 
the plaintiff was damnified. Third <•01111!, for 
money hud ami received. The evidence went 
to shew that between the time when the plain
tiff was entitled to execution, and when it was 
issued, u writ of one 11. against G. was 
placed in the sheriff’s hands, and settled. It 
was also shewn that (1. had, during the same 
period, made chattel mortgages on his prop
erty. of which defendants were aware. One of 
the defendants, on being called, stated that G. 
having recovered a judgment against one K.. 
garnishee proceedings were instituted in the 
suit of plaintiff against G„ and of defendants 
against G., and J. & !>. against G„ in respect 
of K/s debt; end the! orders under garnish 
ment proceedings were made in all these suits 
against K„ but by mistake of one of the de
fendants' clerks the plaintiff's execution was 
placed first in the sheriff's hands. The lands 
of K. were duly advertised by the sheriff in 
the suit of G. against lx., and in the garnish- 
ment proceedings, and subsequently he was in
structed by defendants to withdraw the adver
tisement and take no further steps, as K. hail 
settled the amount duo. The plaintiff's writ 
on the garnishis* order against lx.'s lands was 
returned expired, during the currency thereof, 
no instructions having been given to the sin-r
iff. A receipt for $20, signed by defendants, 
was put in, intituled in the suits of plaintiff 
against G. and defendants against G.—K. 
garnishee. A verdict having been found for
plaintiff on both counts -Held, that there 
was evidence to go to the jury to shew that, 
if defendants hud issued execution us soon as 
the plaintiff was entitled thereto, lie might 
have recovered his debt : and, the defendants
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knowing thnt G. was disposing of his property 
by chattel mortgage, &<•.. it win a breach of 
their duty not to issue plaintiff's execution. 
(21 Thnt. us defendants obtained and lin«l the 
benefit of the settlement of lx.'s debt, ntnl ns It 
wns admitted that the plaintiff's writ had 
priority, it was the duly of defendants to see 
that lie did not lose his priority: and if their 
duty conflicted with their interest, they should 
not lie allowed to sacrifice the former to the 
latter. 8ten Iman v. Lemon, 13 C. P. R34.

Delay in leaning Order - Con*tractive 
Abandonna at ldrive of Conntel.] — Where 
an attorney, being employed to get a judg
ment «if non pros. signed against the plaintiff 
net aside, applied through his town agent for 
an order for thnt purpose. which was granted 
on the 10th June, hut the agent neglected to 
take «mt th«i order until the 22nd October fol
lowing. in consequence of which delay the 
order was set aside and the Judgment allowed 
to aland Held, that this wae negligence for 
which tin- attorney was responsible, and that 
it was no defence that he acted under the ad- 
vice of counsel, //«rr v. Tow», 32 V. C. It. 
423.

Failure to Instruct Counsel.]—A. re
tained It., an attorney, in Kingston, to defend 
him in a suit to lie tried at Perth, and before 
the trial A. went to Kingston, where It. told 
him that he could not go to Perth in this one 
suit, hut thnt <\. a barrister at Perth, would 
attend t«> it. and that A. had better see him. 
A. made no objection, but went to Perth, and 
instructed C.. who conducted the suit at the 
trial. A nominal verdict was given against A. 
No complaint was made that V. mismanaged 
the cause in any way:— Held, that B. was not 
liable for negligence at the suit of A., in not 
himself making up a brief and delivering it to 
C. A« nay v. .\rmttrong, 4 V. C. It. lDtt.

--------  Fault a Conduct of Trial—Solicitor
at Countrl.]—The plaintiff sued an attorney 
for negligence in conducting a suit for him. 
alleging that defendant pleaded an Improper 
defence, neglected to subisma witnesses, or to 
Instruct counsel, but ncted as counsel himself, 
and did not apply for an amendment required, 
or offer to prove payment. Defendant plead
ed as to the allegation that he did not instruct 
counsel, but acted as such himself, thnt he was 
n barrister, and that the plaintiff never ob
jected to his mi acting : and he demurred to 
the allegation that he did not while so acting 
apply to amend, or offer to prove payment, on 
the ground that for his conduct as counsel no 
action would lie. Plaintiff demurred to the 
plea as no answer:—Held, thnt the plaintiff 
was entitled to judgment, for the defendant by 
acting as counsel himself could not .«ilia
bility for neglecting as nil attorney to give 
proper instructions. (Jturre. whether, consid
ering the union of the professions in this Pro
vince, and the right of counsel in some « uses 
to recover fees, the same exemption from lia
bility can Is* c la inns I here ns in Kngland. even 
when the same person does not act in both 
capacities. Leslie v. Hall, 22 V. L\ It. 312.

Failure to Obtain Confession of 
Judgment.] fuse against attorneys em- 
doyed by the plaintiffs, for not taking a con- 
eesion of jmlgmcnt from L., their «lebtor. 

Plea, that after the retainer, and before the 
alleged default of ilefendants. the plaintiffs, 
without the consent of ilefendants. with other 
creditors, made an arrangement with I... by 
which he nssigned all bis effects to H.. one of

the plaintiffs, and another person, to lie dis
posed of in paying such creditors as should 
concur in this: — Held, on demurrer, p|«>n 
good. Held. also, that in the declaration the 
retainer of defemlants and the damage sus
tained by the plaintiff* were sufficiently stated 
Benner v. Burton. 13 l*. C. B. 387.

Failure to Obtain Price of Land Sale 
under Execution IHnrhurru of Sin riff | 11,.-
« In rut ion, that the plaintiff employed It. & J., 
the ilefendants, ns attorneys, for reward, to 
prosecute n certain action against one XV.: 
that judgment was recovered, and the plaintiff 
then retained defendants to issue execution; 
that the lands of XX*. were sold under swli ex
ecution by the sheriff to J.. one of the defend
ants, yet that defendants «lid not require .1. to 
pay the purchase money to the sheriff, al 
though at their request the sheriff ronveved 
the Inml lo him : but. as such attorneys, dis
charged tlie sheriff from said money, which 
hail not been paid to the plaintiff : Held, that 
a good cause of action wns shewn. PAiV/i/i* v. 
Dem/intg, 18 U. C. 11. 177.

Failure to Procure Attendance of
XVltnessea.| — Plaintiff obtained a verdi.-t 
against attorneys for negligence, in not having 
procured the attendance of witnesses stated t<> 
lie material at a trial between plaintiff and 
another, in which plaintiff failed. It did not 
appear, however, thnt the evidence of such 
witnesses would have produced a different re
sult, and defendants' lending counsel at the 
trial in question had decided ii|h>ii proceeding 
without such evidence. On these ground» a 
new trial was granted. Wudv v. Hall, 2" C. 
P. 302.

Failure to Search Release of Judg
ment — I*»ue of Execution- Interfenm■< ' 
Client—Damagct. ] — The plaintiff entpl-'Vil 
defendant to ascertain whether an old judg
ment obtained by him against one XX*. hail been 
released, and if not, to issue execution. I*e- 
fendant issued the execution without Inning 
made » sufficient search, though the plaintiff 
had in fact released the judgment, whereby 
the plaintiff was subjected to an action for 
damages at the suit of XX’. Before the sheriff 
had seized. In- Informed the plaintiff that XV. a» 
serted t hat the judgment wns released, and 
daintiff told him to go on with the levy:-- 
leld. that these instructions by plaintiff were 

not necessarily a discharge of dcfendani. but 
were only a matter In mitigation of dai gw 
O it' a im i. ii Been, 6 < '. F, lit

Failure to Urge Dishonest Defence.]
—Semble, that an attorney would not be liable 
for culpable negligence, in not urging for hie 
client the defence that the agreement sued up
on wns made on a Sunday, as it is no part of 
his professional duty to take all dishonest ad- 
vantage*. I mV v. Duggan, 7 U. C. It. «'S18.

Su, also, h'/iaic v. Mekerton, 7 U. C. B. 
041.

Faulty Conduct of Motion -Dantaget.] 
—XX’bere an attorney was retained to upp ' to 
release a sheriff from an attachment, and the 
jury found him in fault in conducting the ap
plication :—Held, that he wae liable to nomi
nal damages, although the special damage laid 
wae not proved. McLeod v. Boulton, 3 V. C. 
K. 84.

See Do an v. Warren. 11 C. P. 423.
Irregular Proceedings -Diteharai of 

Defendant for—Proof of .\exigence.]—B. an
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attorney, was employed to prosecute a suit 
against M.. who was arrested and discharged 
without bail, and the writ of capias and all 
proceedings set aside for irregularity. Vpon 
iti art h ' " 'nr negligence : -Held,
that the he order of the Judge
-etting was not sufficient evi-

"h : Inn ilull the ncgli- 
gcnce n d ex Idence of n must
In* given loultint, 13 (’. 1*. 372.

Irrei of Notice of Mort
gage n f Service — lîur-

iere F.. a solicitor, 
mi hell ‘til served a notice
of sale ge made pursuant to
the Act forms. It. S. O. 1877

1"1. lieved. after diligent
inquiry, ice of residence of the
nmrtgai nee, and did so on the
instruct it. who was fully ad-
x ised ax i and their result, and
bona li services sufficient :—
Held, I titled, ns against his

■ lient, t the proceedings under
llie pow gh it appeared that the
morlgni t the time of such ser-

ce U s O. 1877 e.
1<»4 per ml service at the resi
dence. gngor may he within
tin* juri wen if such is not the
proper the statute, it is »
matter the solicitor who luinft
tide act of the statute should
H**i h». so effecting service.
Where udered by a solicitor
at the a client, possessing
the lil of the matters of
fact n •, the onus is on
the elk negligence, ignorance,
or want] ion of which alone and
entirely re been utterly worth
less. if iition of costs incurred
hx Mich nohoc v. \Yhilly, 2 O.
It. 124. I.

Si i « 12 V. R. 413.

ina bee
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it Sued on -Failure 
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indemnify the latter 
irh action. Grover v.

O. 8. 501.

M iwmanagement of Defence — False 
" - Collusion—Detainer.]—<’., who was 
i tivi- practice as a lawyer, and the author 

• rnl useful legal treatises, had obtained 
i t gage on a valuable leasehold estate, and 

VOL. III. D— 2UH—fill

having taken such procoislings as resulted in 
a forfeiture of the mortgagor’s term, procured 
from tin- own r of the property a renewal of 
the lease to himself. The mortgagors insti
tuted proceedings to redeem. Imt (’.. asserting 
that he was nltsolute owner of the interest, 
instructed solicitors to defend the suit. They 
expressed to <*. some doubt as to his right ti> 
resist the claim of the mortgagors, whereupon 
he. with one of the solicitors, went to a coun
sel of note, who. without having time to give 
tlie case lull consideration, ora II v advised 
them that the suit should U- defended. <_\ 
drafted his answer, his solicitor* adding one 
chi use. Counsel retained for the hearing told 
(’. lie would undoubtedly fail in the litigation, 
and subsequently the usual decree for redemp
tion wns pronounced. <’. Mug ordered to pay 
such costs as had been occasioned by bis re
sisting redemption. It was alleged against tin* 
solicitors that they had advised that lie 
would lie entitled to costs in any event ; that 
they had refused to consider or submit to him 
an offer to pay the mortgage money and costs 
on the ground, as they alleged, that (’. claimed 
about three times the sum offered ; that they 
had colluded with the mortgagors’ solicitor in 
having proceedings Instituted, which tbej bad 
wrongly advised him to defend ; and that lie had 
il good defence, but the same had been negli
gently managed. There was a written retainer 
which did not express any special arrangement 
as to costs or the terms on which tlie defence 
was to be conducted. The court, being of 
opinion that <’. had failed to make good Ids 
charges against the solicitors, affirmed an order 
reversing the finding of the taxing officer that 
the solicitors were not entitled to recover the 
costs of the litigation. Although in a simple 
case of a distinct assertion and a distinct de
nial of a fact at the time of a client retaining 
a solicitor, which thus forms a part of a con
tract, it may be a proper rule to say that in 
such a case the solicitor has himself to blame 
when any difficulty arises, us lie might have 
protected himself by having his retainer in 
writing, there is not any authority for extend
ing that rule to facts arising after tlie retainer 
and during the progress of the litigation. In 
any event the rule applies only where it is 
simply oath against oath, not where there is 
other evidence direct or circumstantial in sup
port of the solicitor’s. Iti Kerr, {kirn, and 
Hull, 20 Hr. 188.

Neglect to Sue on Note /nstructions— 
Security. ) Where a promissory note w as 
given to an attorney to get the amount of it 
secured, mid the attorney subsequently said lie 
would pay the amount in a few days, mid an 
action was afterwards brought against him for 
negligence in not suing on the note, with a 
count for money had and received Held, 
that neither count was supported by the evi
dence. Drill nan v. Itoullou, 3 U. C. R. 72.

Sec It, Ilardy, Ponte v. Poole, 3 Ch. Ch.

(ci I nrentigating Tilhs.

Purchase of Land -Tax Sale.]—Plain- 
tiff in 18.» 1 employed defendant to examine the 
title to certain lands, and took a deed. After
wards it was discovered that in 18.11 i( portion 
had been sold for taxes, but when the plaintiff 
purchased lie had still a year to redeem. In 
1817 the sheriff made a deed to the purchaser :

^
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—Hold, that the defendant was not liable. 
Rota v. Btruthy, 16 U. C. R. 43'i.

Hoc Peters v. Wilier, 30 V. C. It. 4, pout 
(d).

(d) Investment of Mourn upon Insuffieit nt
Seourity.

Damage* Costa.]—A solicitor. Intrusted 
with moneys to invest, did so on property of 
insufficient value, and liis client, shortly after 
the loan, desired him to realize the amount ad- 
anced, which the eollcltor endeavoured to do 

by getting the owner to effect another loan 
from u building society, lie desired his client 
to release his mortgage for the purpose, under 
taking to obtain security on chattel property 
for any deficiency before acting on the lelease. 
The society refused to advance more than 
$800, which ii was stipulated should be paid 
to the client, thus leaving a balance due him 
of about $130. The solicitor procured from 
the mortgagor a chattel mortgage on cattle, 
&c., variously valued at from $100 to $130 : 
such security being made out in the name of 
the client, and only requiring his affidavit of 
bona fidos to have it registered. This the 
client refused to accept, and instituted pro
ceedings against his solicitor for the surplus 
of his claim : and judgment for $177 was given 
against the latter. On appeal, the court. l*e- 
ing of opinion that the plaintiff had of his 
own wrong lost the benefit of the chattel mort
gage. reduced the judgment by $117. thus lim
iting the verdict to $00. with division court 
costs, but refused to either party costs of the 
Appeal, U'Cattaghun v. Heroin, 11 A. It. 594.

Evidence of Instruction*- Damages.]— 
In an action against solicitors for investing 
money on insufficient security, one of" the de
fendants. having made an entry or memoran
dum of his instructions in the presence of the 
plaintiff and II.. offered it as evidence of the 
transaction:—Held, that it was properly re
jected. A new trial was granted in this case, 
on the ground of excessive damages. Phelps 
v. W0$on, 13 C. I*. 38.

Partner of Solicitor — Liability of.]—TV. 
a practising solicitor, was retained by the 
tlaintiff to manage her business affairs, and 
I.' obtained from her and invested large sums 

of money in mortgage securities. A year 
afterwards It. entered into partnership with 
the defendant W., and the firm carried on 
business as solicitors and conveyancers and 
had in their hands several estates to manage. 
It was agreed when this partnership was 
formed that W. should have no interest in the 
plaintiff’s business, which continued to be 
managed entirely by It., but the entries in 
connection therewith were made in the books 
of the firm, moneys received on the plaintiff’s 
account were deposited with the firm's moneys, 
and from time to time reinvested by the firm, 
or paid to the plaintiff or to It. by cheques of 
the firm, and charges paid by borrowers went 
into the profits of the firm. Losses occurred 
owing to the insufficient value of some of the 
mortgaged properties : — Held, affirming the 
judgment in 15 < 1 It. (102. that under the cir
cumstances. particularly because of the money 
having been actually received by the firm, and 
again paid out by them to the borrowers, both 
partners were liable for the negligence com
plained of. During the partnership, the plain
tiff, acting on It.'s advice, allowed him to in

vest moneys in the purchase of lands in Da
kota, it being agreed that he was to pay her 
interest on the moneys so invested, and that 
any profits were to be divided between the 
plaintiff and It. W. had no knowledge of this 
transaction. The moneys so invested were 
lost:—Held, reversing the judgment in 15 <). 
It. tit 12, that this was a transaction clearly 
outside the scope of lie partnership business, 
and that W. was mt liable. Thompson v. 
Robinson, 10 A. It. 175.

Want of Care - Value—Title.]—Where 
an attorney received money to invest in real 
estate security :—Held, that lie was liable for 
the want of reasonable care as regarded the 
value of the security, not merely in the exami
nation of the title. Piters v. Weller, 30 U. 0. 
It. 4.

See Taylor v. Magrath, 10 O. It. 009.

(e) Registering Instruments.

Judgment. |—A solicitor is liable in dam
ages to his client for neglecting to obey in
structions to register a judgment and thereby 
precluding the client from recovering the 
amount of his judgment debt. Hett v. Pun 
Pong. 18 S. C. It. 290.

Mortgage — Diseliarge pendente Lite — 
Ramages.]—An attorney, having been employ
ed to register a mortgage of £250. withheld 
the mortgage till he recovered a judgment of 
£10 against the morlgagor, under which the 
land mortgaged was subsequently sold : -Held, 
that an action for such neglect, I icing substan
tially for a breach of contract, was maintain
able without shewing actual damage, and a 
nonsuit therefore could not be entered. While 
the case was pending, the plaintiff, upon pay
ment of $300, discharged the mortgage on re
gistry, and thereby prevented the court from 
doing substantial justice: a new trial was 
therefore ordered to decide as to the mala or 
bona fides in obtaining the discharge. Quæve, 
would not the amount of the judgment with 
interest, costs. &e\, lie the measure of damages? 
Doan v. Warren, 11 C. P. 423.

-------- Neglect of Client to Furnish Fees—
Accord by Stranger.] — Declaration for ne
glecting to register a mortgage for ten months, 
and until the mortgagor had executed a subse
quent mortgage to other persons, which was 
recorded before that to the plaintiff. Defend
ants pleaded, (1) that the registrar was by 
law entitled to certain fees before recording 
any deed, as the plaintiff well knew ; that hi 
never furnished them with any money to pay 
the same ; “ and so the defendants say that 
the said mortgage was not registered by the 
registrar or by the defendants for the default 
of the plaintiff in not providing the defendants 
or said registrar with any sum of money to 
iay the said registrar the fees allowed to him 
>.v law for registering the said mortgage." 
(2)That after breach the plaintiff accepted 
from I), another mortgage on other land of 1>.. 
as security to the plaintiff for £750. in full 
satisfaction and discharge of defendants' pro
mise. and all damages accrued to the plaintiff 
from the breach thereof :—Held, on demurrer, 
second plea good, it being no objection that 
the accord was by a third person, a stranger 
to the action. The court being equally divid
ed, no judgment was given on the demurrer to
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the lirst plea. Lynch v. Wilson, 22 U. C. R.
220.

See Darling v. Weller, 22 U. C. It. 303, 
punt XI.

(f) Other Cases.
Assignment in Insolvency., -Vnder 8 

Viet. r. 48. the right to sue an attorney for 
negligence vests in the assignee of nn insolvent 
plaintiff. Alexander v. A. H. and C. D., 5 U. 
<’. It. 320.

Assignment of Claim for Negligence.1
A claim by a client for negligence against a 

firm of solicitors in directing the distribution 
of moneys in the sheriff’s hands was assigned 
by him to another, and by the latter to the 
plaintiffHeld, that the claim did not, by 
virtue of It S. O. 1**7 e. 122. s. 7 (O.t. pass 
to the plaintiff so as to enable him to maintain 
an action therefor in his own name; but in
any event no negligence was proved. On ap
peal to a divisional court the judgment was 
affirmed on the ground of the absence of any 
proof of negligence. Laidlaxe v. O’Connor, 23

Pleading.]—A declaration is sufficient in 
stating generally that by defendant’s negli
gence the plaintiff lost his cause. Vail v. 
Duggan, 7 U. C. R. 5G8.

Sec llcnncr v. Burton, 13 U. C. R. 387.

3. Sheriff—Liability to.
For Fees.]—An attorney is liable to the 

sheriff for fees on executing writs, and for 
services rendered for him in causes of his 
clients, without any special undertaking. 
•Iarris v. Washburn, I)ra. 1U3 ; Fraser v. Fil
iaux s. 7 L. J. 131.

For Poundage.]—Rut not for poundage 
upon an execution which the attorney has 
placed in his hands to be executed. Corbett 
v. McKenzie, <i U. C. R. G05.

Upon Undertaking — Rail.]—II. having 
been arrested, his attorney gave the sheriff un 
undertaking to put in bail, which was not 
done. < in ilie application for nn order to eom- 
I» ! i lie attorney to pay the debt and costs :— 
lb M. that the facts set out in the case formed
...... v use. In re Baby v. O’Connor, 2 P. R.
203.

------- Indemnity.]—Sheriffs recommended
i" take precise written engagements from at- 
'"I’neys when they mean to hold them liable 

they have nothing to do with except 
prui'.Nsionally. though the court, wliere the at- 
'"niey has orally agreed to indemnify, if 

igreement is admitted, will enforce it. In 
1 "rbett v. U'Beilly. 8 U. C. R. 130.

4. Summary Proceedings.

(a) For Contempt of Court.
Insulting Language — Master's Office— 

*'haunt—Apology—Costs.] — If a solici- 
' r. who is also a barrister, while in a master’s

office use improper or insulting language to 
another solicitor while act in,: in the conduct 
of proceedings under a reference, he will lie 
held guilty of contempt of << «r and upon a 
certificate of the facts from (ho master, the 
court may preclude the offend! i". party from 
again appearing before the com or in any of 
the offices of the several masters of the court. 
Nicholls v. McDonald. 4 L. ,!. 201).

Upou the making of a suitable apology, and 
upon payment of costs, the offending party 

( may be allowed to appear before the court as 
' if such order had not been made. lb. See, 
1 also, 15 C. L. J. 303.

Sec In re (P'Brien, Btgina ex rcl. Fditz v. 
Howland. Hi S. C. R. 107. 14 A. R. 1*4. 11 O. 
It. 033; Pritchard v. Pritchard. 1* ( ). It. 173 ; 
In re Hcrcey, M. T. 5 Viet., It. & J. Dig. 309, 
post (fI.

(b) For not Paying over Moneys — Attach
ment or Committal.

District Court — Action in.]—An attor
ney of the Queen's bench practising in a dis
trict court, may be attached for not paying 
over money received for his client. Carruthers 
v. -------- , Tay. 243.

Enforcing Order for Payment — Ab
sence of Fraud.] — The proper proceeding 
against an attorney for mere non-payment of 
money pursuant to a rule of court, where there 
are no special circumstances shewing fraud or 
dishonesty, is by judgment and execution un
der C. 8. U. C. c. 24, s. 15, and not by motion 
to strike him off the rolls, nor by attachment.
I'n.ler the Imperial Act & 88 Viet, c 
s. 4, s.-s. 4, attorneys ordered to pay mom y in 
that character are excepted from the general 
rule and may be attached as before. There 
:s no such exception in our Act. Be Camp- 
bill, 32 U. C. R. 444.

Lapse of Rnle.]—Where a rule nisi for 
an attachment for non-payment of money had 
lapsed, the court refused to renew the rule 
without a fresh affidavit. Boy v. DcLay, 
Tay. 9.

Loss of Money — Accident.]—An attach
ment was refused to compel an attorney to 
pay over money which had in fact been for
warded, but lost by accident. Badcliffe v. 
Small, Tay. 308.

Money Received as Agent.]—The court 
will not attach an attorney for not paying over 
money received by him as agent, and not in 
his professional character : but if from the 
circumstances it appear that lie is not trust
worthy, he may be struck off the roll. In re 
O'Brill y, 1 V. <’. R. 302 ; 8. C., 2 I*. It. 198.

See Be Carroll. 2 Ch. Ch. 323. post (cl ; 
Be Walker, ib. 324.

Mot'on for Attachment—Requirements 
—Demand—A//tdat;it.]—Where a rule requir
ed that the money should lie paid within a 
month after service, an attachment was re
fused, no copy of the affidavit of the execution 
of the power of attorney under which the 
money had been demanded having been served, 
and the affidavit of non-payment stating only 
non-payment within the month, but not after. 
Breuster v. McEwen, E. T. 3 Viet.
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Payment out of Court -Order for Re
fill/in rut —Disobedience—Contempt.]—A soli
citor in no action Inul obtained an order for 
the payment out to him of certain moneys in 
court, and upon such order obtained the 
moneys. Subsequently an order was obtained 
rescinding the above order and directing the 
solicitor to forthwith repay the said moneys 
into court, and to pay «lie costs of the applica
tion. On his non-compliance therewith a mo
tion was made for his committal: Held, that 
the order for committal should go. for what 
was sought by the motion was the punish
ment of the solicitor for his contempt in dis
obeying the order of the court : and that con. 
rule sr.T had no application. Pritchard v. 
Pritchard. 1M O. It. 173, 178.

Time for Granting Rule. | —A rule nisi 
for such an attachment should not he granted 
on the last day of the term, but if so granted 
it may be acted upon afterwards. In re 
O'lfriily, 1 V. ('. It. 302. 2 V. It. 108.

(c) For not Paying over .Moneys—Order for 
Payment.

Agent of Solicitor — Demand upon — 
Time fur Correspondence.] — Thompson v. 
Billing. 11 M. & W. 301, remarked upon : and ; 
the practice therein allowed as to proceeding j 
on a demand of money from the town agent | 
for a country attorney without giving time for 
correspondence between them, thought to he 
unreasonable. In re Robert non, 5 1*. It. 132.

Aid of Garnishment.] -The court will 
not order an attorney to pay over money j 
which has been attached in bis bands ns the j 
property of an absconding debtor. Clark v. I 
Mover, T. T. 3 & 4 Viet.

Costs—Rent—Set-off.]—A. being indebted : 
for costs to an attorney who owed him for 
rent, it was agreed to set off the rent against 
the cost;. A. afterwards sued in a division 
court for the rent, but was defeated, and lie 
then obtained a rule nisi on the attorney to 
pay over the net amount. The rule was dis
charged with costs. Elliott v. Ruines, 1 1*. 
It. 04.

Enforcing Order—lodgment and Execu
tion—Mist nee of Fraud.]—See Re Campbell, 
32 V. C. It. 444.

Fees of Commissioner Receipt from 
Client—Mon-payment.]—A solicitor included 
in his bill of costs rendered to his client the 
fees of a commissioner appointed to take evi
dence, and received payment of such bill, but 
neglected to pay the commissioner’s fees. On 
the summary application of the commissioner 
he was ordered to pay over the fees within a 
month, and in default to be struck off the rolls.
.4mow., 12 C. L. J. 204.

Forum—Partnership—Survivors—Parties.] 
—The referee in chambers has no power to 
exercise summary jurisdiction over solicitors. 
Such jurisdiction call only lie exercised on an 
application to the court. Semble, when one 
member « >r a firm of solicitors has died, the 
summary jurisdiction of the court can no 
longer be exercised over the survivors, because 
such an application may necessitate the tak
ing of the partnership accounts, and the repre
sentatives of the deceased partner are neces
sary parties. Re L. and .1/., ti I\ It. 21.

Interest —Inrestment—Statement of So
licitor.]—When an attorney received money 
belonging to a client before it was due. and 
the client swore that lie would not have taken 
it but for the attorney’s assurance that he 
laid an investment ready for it. and that the 
attorney afterwards told him that it was in
vested <m mortgage with funds of his own : 
Held, in the absence of explanation I ./ the at
torney, that he must lie assumed to have in
vested it as lie stated, and was chargeable with 
interest at six per cent. Re Attorney, 7 1‘. 
It. 321.

Loan to Solicitor—Evidence of—Relief 
from Order—Forum. ]■ The fact as to whe
ther moneys collected by an attorney had been 
afterwards lent to him by the client was dis
puted : but an undertaking was produced, 
signed by the attorney, to the effect that lie 
ln-ld the moneys for investment :—Held, that 
if the transaction was afterwards turned into 

I a loan to the attorney, he must be prepared 
I with the clearest evidence of the change in 
! the relation, otherwise the usual order against 

the attorney must be made; and in this case 
the evidence was held to be insufficient. Where 
an order directing a reference to the master 
lias been made in chandlers, in such a case, 
and the reference completed under it. an appli
cation for relief therefrom must be made to 
the court. In re Attorney, 8 V. It. 102.

--------  Undertaking.]—Qiuvre. as to the ef
fect of lending to an attorney money in his 
hands for his clients. Where the fact of such 
loan is disputed, an undertaking signed by 
the attorney to hold the money ns of a certain 
day, consenting to an order to pay it over, 
will be forced against him, and the usual 
order will lie made. In re Harrison v. 
A. and R., ti L. J. 111.

Money Received as Agent. |—A solicit
or is liable to account for moneys or securities 
on summary application, although they may 
have come to his hands as an agent for tin- 
owner, and not strictly as solicitor or at
torney, or involve any duty as such in the 
holding or possession of them. Re Carroll, 
2 Ch. Ch. 323.

Sec, also. Re Walker, 2 Ch. Ch. 324 : In re 
O'Reilly, 1 V. V. It. 3112, 2 I*. It. 1118, ante 
(b).

--------  Loan to Solicitor.]—Money given
to an attorney was held, upon the affi
davits set out in the case, notwithstanding his 
denial, to have been received by him in In
capacity as attorney to invest, not as a 
broker or agent ; and not to have been lent 
personally to the attorney. In re Attorney,
7 I*. It. 174.

Money Received from Client—Money
ami Cutis Lost through Solicitor. \ — The 
court of chancery will order solicitors to pay 
over moneys of clients in their hands. Where, 
therefore, it was shewn that a client had paid 
his solicitors $1,800 to carry out an agree
ment to purchase entered into by him. 
which they untruly informed him they had 
paid into court, they were ordered to pay the 
amount in ten days. It being shewn, also, that 
a bill for sjiecitic performance filed by them 
as his solicitors to enforce said agreement, 
had been dismissed with costs for want of 
prosecution, owing to the default of said soli
citors, the costs so paid were not included in 
the above-mentioned order, but the client was
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left to his action. So also with respect to the 
money paid to the vendor and lost by the 
ii.'irliiteine of said solicitors, and money paid 
to them on account of their own costs. In 
re Turns and Moore. 2 Ch. Ch. 381.

Money Received in Proceeding* not
in Court. |—A Judge in chambers may inter- 
f.-re summarily against the attorney, by or
dering him tc render an account of and pay 
over such moneys, although there is no litigi
ous business or suit in court by or in which 
i In- money was received. In rc Attorney, 7 
I'. II. 174.

Overpayment - Refund.]—An attorney 
received from his client a note for £50. costs 
in three suits. The client being sued for this 
note in the name of one W., apparently a 
nominal plaintiff, paid £2$) and gave a con
fession for the balance. The bills were after
wards taxed at £24. and the court then or
dered the attorney to refund the amount over
paid. E9 porte Oolbom. l P, it. 2<>s.

Partner of Solicitor.]—Mortgages were 
delivered to a solicitor by his brother for col
lection, and the money collected. A dispute 
arose ns to whether such solicitor was alone 
responsible to his brother, or whether the so- 

partner was responsible also. <>n 
petition of the client for payment, the court 
refused to make an order against the partner, 
holding that the petitioner should be left to 
sue In re Toms and Moore, 3 Ch. Cb. 41.

St i Re McVaughey and Walsh. 3 O. It. 425, 
and Rc Ross, Cameron, and Mallon, lti P. It. 
182, post i d i.

Privity — Agent of Solicitor — Division 
Court.]—Where T.. having a claim in the di
vision court against a resident of Belleville, 
sent it to McM., an attorney in Toronto, for 
collection, who sent it to A. & B., attor
neys in Belleville, and the clerk of the latter 
collected $20 on account anil sued for the re- 
n limier in a division court, and afterwards
B arranged with a third party for the pay
ment of the balance, it was held that T. could 
not make a summary application against A. 
\ It. for the payment of the money, but that 
McM. must apply. Taylor v. A. tfc B., 1 C. 
L. J. 3U0.

Rule Nisi—Misnomer in.]—A rule nisi 
hav ing been obtained on an attorney to pay 
over t" Charles Edward Hatherley a sum of 
money, it was objected that the name was 
not Charles Edward, but Charles Edmund :— 
lb-id, that the objection must prevail. In re 
Latham, 1 P. It. VI.

Sec Pritchard v. Pritchard, 18 O. It. 173. 
ante (b) ; McLean v. Grant, 20 (»r. 70. post

<di For not Paying over Moneys—Striking 
oÜ Roll.

Cost*.]—Ordered that a solicitor should be 
i k off the roll unless by a named day he 

liould pay an amount found by the report of 
i taxing officer to be in his hands, the moneys 

1 ’ a client, together with the costs of the tnxa- 
1 "ii and of the motion to strike him off the 
roll. Rc Knoirles, 10 P. It. 408.

Partner of Solicitor.]—To justify an or- 
d'T to strike a solicitor off the rolls there must

| be personal misconduct; it is not enough to 
! shew that his partner has been guilty of frnu- 
| dulent conduct, from which a constructive 
| liability to pay money may perhaps arise.

The court is not in the habit of exercising 
j even the lesser jurisdiction of ordering pny- 
! ment in a summary manner against a soli- 
j citor to whom personally no blame is at- 
I tributuble, though he may be responsible for j his partner's acts. St. Auhyn v. Smart, L.
; R. 3 Ch. ti4ti. distinguished Re McCaughey 

and Wulsh, 3 O. R. 425.
! --------  Disputed Account.]—Upon a eum-
l mury application by a client for an order for 
, payment over by three solicitors of moneys 
| of hers alleged to be in their hands as a firm,
1 and in default for an order striking them <>ff 

tin- roll:- Held, that no professional mis- 
! conduct being suggested against two of them, 

one of whom had left the firm before, and the 
other of whom was ignorant of, the receipt of 
a large sum of money by the third, the sum
mary order asked for could not be made 

| against the two, although they might be liable 
in an action. Re Toms and Moore, 3 Ch. Ch.

I 41, and Re McCaughey and Walsh, 3 <>. 
It. 425, followed. And, it api>earing that the 
third solicitor had u sum of money in his 
hands against which he alleged that lie had 
a claim for costs, an order was made for de
livery and taxation of bills of costs and for 
an accounting, and for payment by him of 
the balance, if any, found due. But, as he de
nied that any balance was due:—Held, that 
it would be unfair to add to the order a pro
vision that in default of payment his name 
should lie struck off the roll. Re Bridgeman, 
lti P. R. 232, distinguished. Re Ross, Cum- 
cron, and Mallon, lti P. R. 482.

Procedure — Forum—Costs.]—Where a 
client applies to strike the name of a solicitor 
off the roll for misconduct in neglecting to pay 
over the client’s money in his hands as so
licitor, the first application should be made 
to a Judge in court, whereupon, in a proper 
case, an order will be made requiring the so
licitor to pay over the money by a named 
day, and in default that his name be struck 
off. Upon default, no further application is 
necessary, except an application to have the 
roll brought into court for the purpose «if 
having the name struck off, and this should 
be on notice to the solicitor. Ruling of a tax
ing officer that costs of the first application 
should be taxed as of a chambers motion only, 
reversed on appeal. Re Bridgman, lti P. R. 
232.

Restoration to Roll—Practice.]—On the 
presentation of a petition to restore a solicitor 
to the rolls, who had been struck off by an 
order of the 1st September, 1874, for non
payment over of a client’s money, evidence 
was required as to his good conduct since the 
making of the order, and notice to the Law 
Society of the application, and on this being 
complied with he was restored, but the order 
was not rescinded. Re Macnamara, 1) P. R. 
497.

Waiver of Right—Issue of Execution— 
Misconduct.]—Upon the taxation of solicitors’ 
costs against their client, it was shewn that 
large sums of money belonging to their client 
had reached their hands, and after deducting 
the amount of the cost* a considerable balance 
remained due to the client, for which he had, 
under the order of taxation, issued an execu*
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tion, but the sheriff hml been able to realize I 
only n small portion of the debt: mid there
upon a motion was made to strike the solicitors 
off the roll in default of payment of the 
amount remaining due. The court, however.
In Hew of the fact that the client had
treated the claim as a debt from the solicitors 
to himself, and proceeded to a sale of all 
that he could seize under execution, was of 
the opinion that he could not fall hack on a 
right which he had had and might have ex
ercised, unless, in addition to the non-payment 
of the money, misconduct on the pah of the 
solicitors could he shewn that would warrant 
the interference of the court ; and refused the 
application with costs. Rc Fletcher, 28 <ir. 
413.

See In re O'Reilly. 1 V. C. R. 302. 2 P. It. 
108, ante (bt ; Anon., 12 <’. L. ,1. 204, ante 
(c) ; Honan v. liar of Montreal, 30 S. C.
It. 1.

(e) For Other Misconduct—Attachment.

Illegal Charges.]—Where an attorney of 
the Queen’s bench practising in an Inferior 
court hae charged and the Judge has allowed
costs clearly not sanctioned by law. tlie 
Queen's bench will punish by fine or attach
ment. Rex v. Whitehead, Tny. 470.

Indictable Offence — Affidavit»,} — The 
court will not proceed summarily on a com
plaint of matters fur which l if the charge
were true) the attorney might he Indicted; 
es|H*cially where the affidavits are contradic
tory. Re Patterson v. Miller, 1 U. C. II. 250.

Malpractice.|—The court will not attach 
on a charge of malpractice, where the alleged 
conduct has been merely inadvertent, and the 
party complaining has a remedy by action. In 
re Stuart, 5 U. 8. 70.

<f) For Other Misconduct—Striking off 
Roll.

Absence while under Articles—False 
Certificate—Costs.]—Application to strike an 
attorney "ir the rolls who had been admitted 
two years, for being two years absent while 
under articles, and for an attachment against 
his master for having improperly granted a 
certificate of actual service. Both rules re
fused on the ground of delay, but the master 
made to pay the costs of the application. In 
re Rolland, 0 O. S. 441.

Insulting the Court.]—An attorney, 
who had been ordered to pay the costs of set
ting aside proceedings in an action in which 
he had acted without authority, afterwards 
wrote a highly improper and unjustifiable let
ter to the chief justice, impugning his motives
in the judgment which he lmd given and etat 
ing that he was actuated by personal and 
private feelings of dislike towards him. The 
court directed that a rule nisi should issue to 
strike him off the rolls; and no proper nor
sufficient apology having been made, toe rule 
was afterwards made absolute. In re Hervey, 
M. T. 5 Viet.

Mallclons Conduct.]—See In re Attor
ney, 34 V. C. It. 240.

Malpractice - Professional Character— 
Costs.]—C., a solicitor, held a mortgage 
against B„ which hs agreed t" rslsass and 
take a mortgage on another lot conveved on 
exchange of lots by W. to B.. all the convey
ances being prepared by C. C. never did dis
charge the first mortgage, although B. paid 
the full amount thereof and obtained a dis
charge of the second mortgage. Several years 
afterwards, and after the death of W., his 
representatives were called upon by the rep
resentatives of one J.. to whom the first mort
gage had been assigned, to pay the saute, and. 
in a suit brought thereon, the lands so con
veyed by B. to W. were ordered to be sold. 
On a proceeding to strike C. off the roll of 
solicitors for malpractice:—Held, that <". in 
the transactions acted professionally for W. 
and B. ; his being the holder of the mortgage 
from B. was an accident which did not a fieri 
the professional character in which lie acted. 
(2) That, whether lie was acting professionally 
or not in the matter, he was. being a solicitor, 
amenable to the summary jurisdiction of the 
court: ami. under the circumstances, an order 
was made to strike him off the roll of soli
citors, and pay the costs of the proceedings 
against him for that purpose. In re Currie, 
(Jilldund v. Wadsworth, 25 Ur. 328.

Procedure on Application.]—A certi
ficate of the clerk of the court, on which an 
application under the rule of court is made to 
have the attorney struck off the rolls in an
other court, should shew the ground on which 
he was struck off. The application should 
also be for a rule to shew cause, and should 
not hi- made on the laid day of term. In re 
Tnmaynt, 14 C. P. 257.

Procuring Money to Influence Jury. |
—It was charged against T.. a solicitor, that 
one W„ being about to he tried for n criminal 
offence, was induced by T., as her solicitor, to 
pay him $200 for tie purpose of influencing 
the jury. The court, upon the facts stated in 
the report, being satisfied that the charge was 
proved, an order was made striking him off 
the rolls. The petitioner having made a primA 
facie case, and being unable from want of 
means to proceed with the application, a so
licitor was appointed by the court to take the 
matter up. lie Titus, 5 O. It. 87.

(g) For Other Misconduct—Other Proceed•

Censure— Defeating Attaching Order.]— 
An attorney, knowing the issue of an attaching 
order, advising his client how to defeat it, 
cMwcd. Ciarr v. Bayewfl, 4 L. J. 200.

Injunction — Mortgage — Execution — 
| Costs.]—The solicitor of a mortgagee in a 

suit of foreclosure, after a decree of absolute 
foreclosure, purchased the mortgagor's Inter
est in the premises : the decree so pronounced 
was subsequently set aside, and a decree nisi 
directed to be drawn up directing, inter alia, 
a sale of the mortgaged premises, and that all 
judgment creditors should he served with the
deem and made parties t<> the suit ; notwltl 
standing this, however, the solicitor, who was 
also a judgment creditor of the mortgagee, 
proceeded upon his judgment and was about to 
sell the mortgaged premises under execution. 
The court, upon a motion made in the cause.

1 restrained the solicitor from proceeding with
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his execution, nnd ordered him to pay the 
costs of the application. Goodwin v. 11 iZ- 
liams, 5 Gr. 178.

Investigation of Conduct—Suspicion.]
The court will eua sponte. where the cir

cumstances appear to warrant it. take notice 
of the conduct of solicitors, and investigate 
matters in which their acts seem open to sus
picion. In rc Toms. In re Cameron. II Ch. 
Oh. 204. See In rc Solicitor, 27 Gr. 77, post 
(b).

Order for Costs—flond. ]—The court re
fused to order an attorney to pay the costs 
of a suit on a bond to the limits, where he 
hail signed the name of one of the obligors, 
and executed the bond on his behalf, on a mere 
parol ^ authority. Leonard v. Glendennan,

Striking out Plea — Statute of Limita
tions.]—Semble, that the court may prevent 
an attorney pleading the Statute of Limita
tions to defeat a client's just claim ; but not 
his executors. Douyull v. Cline. (j U. C. R. 
646.

Suit in Equity — Decree for Payment— 
Costs—Fraudulent Conduct.)—The plaintiff, 
being owner of land, after having created a 
mortgage thereon, emigrated to Australia, nnd 
subsequently remitted money to his agents 
in this country with which to pay off the in
cumbrance : but. instead of doing so. they ap
plied the money to their own use. Subsequent
ly the holder of the mortgage, to whom it had 
been assigned, instituted proceedings in this 
court to foreclose, to which suit an answer 
was put in on behalf of the plaintiff, but 
without his knowledge or consent, admitting 
the allegations of the bill, nnd that the full 
amount of principal and interest was due ; 
whereupon a final order of foreclosure was. 
in due course, obtained, and the plaintiff in 
that suit conveyed to the defendant A., for the 
consideration of .$1,002. the value of the pro
perty ; and on the same day the defendants 
M. & S.. as attorneys of the plaintiff, con
veyed the premises to A., who was ignorant of 
any fraudulent practices in the matter. The 
plaintiff, having returned to this country, and 
ascertained the frauds which had been prac- 
tised upon him. filed a bill against his agents 
and the purchaser, A. :—Held, that the plain
tiff, so far ay the purchaser was concerned, 
was bound by the statement in his answer, 
and was not entitled to relief as against him ; 
that the fact of the purchaser having heard 
before his purchase that the plaintiff had re
lict t-d money to pay the mortgage was not suffi
cient to charge him with notice that the fore- 

re was wrongful; but. in view of the 
fraudulent conduct of the attorneys, the court 
made a decree against them for the amount 
realized on the sale of the land, and directed 
them to pay the costs of the suit, including 
Uey'osts of the purchaser. McLean v. Grant,

Suspension by Bar Connell—Engaging 
Ir Trade and Commerce—Retaining Money of 
Ch'nt — Discipline — Inquiry — Proc»dure 
- 1‘rohibition.]—See Honan v. Bar of Mon
treal, 30 S. C. R. 1.

Sec Corbett v. Wallbridge, 2 C. L. J. 3.11 ; 
Hands v. Law Society of Upper Canada, It* 
V. R. 025. 17 O. R. 300, 17 A. R. 41.

See ante VI. 1 (a).

(h) Rule to Answer Affidavits.
Absence of Retainer—Application for 

I Account.] — Vpon an application to compel 
I attorneys to deliver a bill for payments and 
1 charges in relation to a certain lot of land, 

and to answer the affidavits filed in support 
of the rule, it appeared that there was no re
tainer of the attorneys, or either of them, as 
such :—Held, that the court, therefore, could 
not grant the first part of the rule : and that 
courts will not call upon attorneys to answer 
affidavits upon an application such as this,

! the course to lie pursued being to dispose of 
! that which relates to the suit, and then, if 

the circumstances warrant it, to move to strike 
the attorney off the roll. The rule was I Imre- 
fore discharged. In re Keys and Smith, 13 
C. P. 202.

Evidence ns to Relationship—.Viecon- 
I duct—Delay—Preference — Costs.]—On an 
1 application against an attorney to answer the 

matters in affidavits, the court, upon the affi
davits, was not satisfied that the relation of 

j attorney and client ever subsisted between the 
attorney and the applicants, though he had 
acted as attorney for a firm of which one of 
them was a member, nor that there was such 

J professional misconduct as to require further 
j action : there had lieen also a long delay in 
j making the application, which was not satis

factorily accounted for : and the rule, there- 
i fore, was discharged. It appeared, however, 
| that while acting as attorney for the assignee 
| in insolvency of the firm, he had attempted as 
; a creditor of the firm to secure a preference 
| for himself. Such conduct was strongly 
j censured, and the rule under the circum

stances discharged without costs. The author!-
! ties and practice as to such applications re

view i‘'l. In re Attorney, 88 V. c. R, 171.
Order of Court ex Mero Motu. |—

Where nt the hearing matters are brought to 
the notice of the court which affect the char
acter of one of the parties, a solicitor, the 
court will, of its own motion, nnd without he- 

| ing applied to by any other party, call upon 
I such solicitor to shew cause why he should 
I not be called upon to answer these matters.

In rc Solicitor, 27 Gr. 77. See In rc Toms, 
I In rc Cameron, 3 Ch. Ch. 204, ante (g).

Untrue Statements — Disbursements.] — 
The attorney in this case was called upon to 

I answer affidavits charging him with untrue 
! statements as to disbursements for payments 

to and procuring money for witnesses. The 
| court, under the special circumstances stated 

in the case, discharged the rule, but ordered 
I the attorney to pay the plaintiff's costs of 
i the application. In rc S., In rc McLean v. 

Campbell, 14 C. P. 323.

(i) To Enforce Undertaking.
Next Friend — Costs—Affidavits.] — A 

I party alleged that he was induced by the plain
tiff's solicitor to allow his name to be used as 
“ next friend,” on the assurance that he would 
not be rendered liable to costs. This the so
licitor denied. It was considered that such a 
fact could not be established by ex parte affi
davits. Burgess v. Muma, 2 Ch. Ch. 43.

Non-professional Capacity — Surety— 
Indemnity.]—The court will not summarily 
compel a solicitor to perform an agreement
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or undertaking, merely because lie is n so
licitor ; if it was not given by him in his pro
fessional connection with the suit or matter, 
the party to whom It is given will he left to 
liis action. Where M.. a solicitor, unsuccess
fully prosecuted a petition against the appli
cant at his own expense, in the name of one 
II.. agreeing to indemnify II. against costs. 
M.'s interest living merely as surety on a bond 
for II.. a summary application to make M. 
I my the costs of the petition was refused. 
\Yil*on v. Hi nit u. It t I hi no run and Morphy,
12 A. It. 352.

Stay of Action. | -Where a declaration 
in ejectment had been served on a wrong 
party, and the plaintiff's attorney wrote to 
the attorney of the person who might to have 
been served, that if lie would go to trial no 
action for mesne profits should Ik* brought 
against his client, if the plaintiff should he 
successful—the court stayed such an action 
afterwards brought by the attorney, and or
dered the attorney to pay the costs. Stiphen-
«ON x. UeCombe, l U. O. B. 106.

See In re Attorney. 8 I*. It. 102; In rv 
Ha niton v. I. it It.. S !.. ,|. 01.

5. Other Case*.

Action by Bailiff's Assistant In
demnity. | The attorney for an execution 
creditor, who indemnified the bailiff who exe
cuted the fi. fa., is not responsible over to an 
assistant whom the bailiff employed, for dam
ages recovered against such assistant by a 
person who claimed the goods seized. Eadus 
v. ItoiuiolI. H C. I*. 4M.

Action by Client 1 mount Received— 
Set-off —Malicious .lrresf.1—A plaintiff’s at
torney. acting as plaintiff's agent, and ar
resting a defendant on his own affidavit, on a 
verdict I icing rendered against him for a 
malicious arrest, cannot deduct the amount of 
the verdict against himself from the amount 
received by him from the plaintiff. In re 
Itoulton, Renaud v. IIroten, 1 P. It. 08.

--------- Defence—Fraud.]—It is no defence
in an action against an attorney for money 
received by him on account of his client, that 
the judgment on which the money was paid 
was obtained through fraud of such client. 
WUlianiH v. King, E. T. 1 Wm. IV.

---------  F.rromous Opinion.]—An attorney
is not responsible as for a fraudulent breach 
of duty, for an erroneous opinion on a will. 
Alexander V. Small, 2 V. C. It. 208.

Action by Executors of Client — Dc-
fence. |—One W.. suing in his individual capa
city. obtained a judgment against M„ and the 
defendant I his attorney t after W.'s death re
ceived the money. W. was the administrator 
of A,, and this judgment was for rent of A.’a 
land. W.’s executors having sued defendant 
for the money so received, persons interested 
in A.'s estate notified him not to pay 
Held, that, having received the money as W.’s 
attorney, he could not resist payment to his 
executors. Charteriii v. Miller, 14 V. C. It. 
62.

Action by Judgment Debtor — Ex
cess. ] Held, that the second count of the de
claration, charging defendants, as attorneys.

with having entered judgment and levied on 
plaintiff for the full amount of a claim, with
out deducting a payment made, and the third 
count, charging a levy on other goods after 

! enough had been seized, were both good in sub
stance. Reid v. Hall, 15 U. C. It. 508.

Bill of Complaint — Creditors—Prefer
ence—Sale - - Administration — Lien — Peh 
tion—Intituling.]—W. C., having filed a bill 
to administer the estate of his father, obtained 
an injunction enjoining several judgment 
creditors who had placed executions against 
lands of the deceased in the lianas of 
tin- sheriff, from proceeding thereon mini 
a decree for administering the estate could 
be obtained. After this, W. C.. by the 
advits» of Ids solicitor, sold part of the 
estate, and the greater port ion of the pur
chase money was retained by the solicitor, 
upon which he claimed to have a lien for his 
costs. A decree was afterwanb. obtained In 
the cause, making the injunction perpetual, 
after which the solicitor advised the convey
ance of a large portion of the estate to his 
( the solicitor's i partner, upon certain trusts, 
whereby tne eldest judgment creditor was en 
tirely excluded from all benefit. Tbe agent of 
the solicitor advised a conveyance of another 
portion of the estate to one of the creditors, 
and obtained from this creditor a power of at
torney to sell, under which lie contracted to 
sell several portions of the lands so conveyed 
and received moneys on account thereof, which 
lie had also applied to his own use, with the 
exception of certain parts paid to his client. 
One of the defendants, upon these facts, tiled 
n petition under the HKtrd order, praying that 
it might ls> referred to the master to impure 
and report if the sales had lss»n beneficial to 

j the estate ; and if the master should be of that 
opinion, then that the proper parties might be 
ordered to pay the amounts received into 
court ;—Held, that the proper order to make 
would be for a reference to inquire and report ; 

i and if the sales «ere adopted, then that the 
money remaining in the hands of the solicitors 
should lie forthwith paid in, without prejudice 
to the creditor’s rights to get rid of the con
tracts. Held. also, that, had the |s»tition given 
notice to the parties that that relief would be 

. asked, sufficient appeared on the affidavits to 
warrant the court in making an order for im
mediate payment, pending the inquiry before 
the master, and that the solicitors could not 

i claim any lien for costs. Held. also, that suffi
cient was not shewn to enable the court to pro
nounce any judgment ns to the liability of the 
principal for the acts of bis agent. The affi
davits and petition were intituled in the cause, 
omitting any mention of the solicitors :—Held.

I that the intituling was sufficient. Semble, 
that where from the nature of the facts upon 
which a petition to the court is founded, they 
cannot be sworn to, it is not sufficient to make 
use of the short form given in the ItUrd order, 
but that such facts should lie stated in the pe
tition, m that the respondents may be n 
aware to what extent and on what grounds 
relief is sought against them. Crooks v. 
Crooks, 1 Gr. 57.

---------  Demand of Plea—Judgment—Irre
gularity—Motion—Time.]—A demand of pH 
in an action against an attorney must still be 
served in term, or within four days afterwards, 
notwithstanding the loth of the new rules, and 
he cannot be compelled to plead in vacation to 
a bill and a demand of plea served in the same 
vacation. But while a bill and demand of
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pil'd were served in vacation, and interlocutory 
jii'liziiient was signed and notice of assessment 
gi en on -1st September for the assizes to be 
1 I mi the 10th October, and the attorney 
did not move in chambers against the proceed
ing-;. but gave notice of his intention to move 
in court in the following term on the lltli Oc
tober. .-nul moved accordingly, it was held that 
his application was too late, and his rule was 
dicharged. Haigh v. Boulton, 1 U. C. R. 340.

--------Irregularity.] — Where a bill had
been tiled against an attorney in the office of 
an outer district, and proceedings had there- 
upoti to verdict and judgment, the court re- 
fused to set them aside for irregularity. Mit- 
doll v. Tenbrock lay. KJ8.

- Irregularity—Costs.]—When all the 
proceedings against an attorney subsequent to 
tiling I he bill had been set aside, and the plain
tiff afterwards proceeded without serving a 
M,|.y of the bill anew, the court set aside the 
subsequent proceedings for irregularity, but 
without costs, thinking the objection had little 
merit in it. Fraser v. Boulton, 3 O. 8. 11).

Time 10 /'/'Hi/.]—Where a bill was 
fih'il against an attorney in vacation, he had 
four days in the next term to plead. Macan- 
uilji v. Foster, I)ra. 47i>.

Costs — Opposite Party—Undertaking.]— 
An attorney will not be ordered to pay costs 
due by his client to the opposite party, unless 
lie has positively engaged to do so. Bonn v. 
( 'il,hr, 3 V. C. It. ISO.

District Court—Innue.]—Under 8 Viet. c.
I I. s. .11. a writ may go to a district court 
to try an issue in which an attorney is a de
fendant. Martin v. Gwynne, 5 U. Ô. It. 245.

Penalty — Action for—Conviction.]—To 
subject a person to the penalty of 22 Geo. II. 
i. Id, for suing out process, &c., the attorney 
allowing his name to be used must first be 
convicted. Bex v. Bid well, Tuy. 487.

Solicitor’s Clerk—Counsel Fees.]—H., a 
barrister and attorney, agreed with !>., an at- 
loriiey. to render D. his services at I).’s office, 
without confining himself to any particular 
branch of the business, at a weekly salary. 
During such employment he acted as counsel 
at the hearing of two chancery suits, and in a 
common law suit, and some arbitrations, and 

employment had been terminated by
II lie sued him for the counsel fees in these 
matters:—Held, that D. was not liable, the 
I'l 'sumption being that the services sued for 
were performed under H.'s employment. Gor- 
• Ion v. Adamn, 43 U. C. It. 203.

------— Notice of Trial.]—A managing clerk
m hi office has power to bind his principal by 
' ■ pting a notice of trial as of an earlier date 
|i; 'U it was actually delivered, unless the prin- 
1 l'il promptly repudiate the acceptance, and 
-■ " notice thereof to the opposite partv. Urr

'tabback, T. T. 3 k 4 Viet.

XI. Retainer.
Absence of.]—See ante IV. 1.

Appointment by Court — Class Suit— 
-Ratification.]—During a reference 

1,1 1,1 administration suit the master appointed

the solicitor for one of the unsecured creditors 
of the estate in question to represent the gen
eral body of unsecured creditors. The Im
perial Bunk were unsecured creditors vf the 
estate: they sent in a claim to the administra
tor in answer to the statutory advertisement 
for creditors, but did not prove their claim be
fore the master. The nomination of the one 
solicitor for the unsecured creditors was an ex 
parte proceeding, of which the bank were not 
notified till a year afterwards :— Held. that, in 
the absence of contract or-of an order of the 
master made under conditions contemplated by 
G. O. 218. the solicitor could not recover 
from the Imperial Bank any portion of the 
costs incurred on behalf of the unsecured cre
ditors. Held, also, that the doctrine of ratifi
cation by silence or inaction did not apply to 
u case like this. Hall v. Laver, 1 lia. 571. fol
lowed. Re Montcith, Merchants Bank v. 
Monteith, 12 P. It. 288.

--------  Winding-up.] — It is preferable to
have the proceedings under an order for wind
ing up a company under 45 Viet. o. 23 ( I >. i, 
conducted by solicitors who are totally uncon
nected with the company to be wound up. Be 
Joseph Hall Mfg. Co., 1U l\ It. 485.

In a proceeding for the winding-up of a 
I company, a solicitor who is acting for claim- 
I ants whose claims must be contested by the 
I liquidators, cannot obtain the sanction of the 
; court to his acting also as solicitor for the 

liquidators. Nor will the court sanction the 
appointment of a special solicitor to act for 
toe liquidators in the matter of the contested 
claim. The winding-up must be prosecuted by 

i one disinterested solicitor, whose services will 
not be divided by the assertion of antagonistic 
claims. Bo Stark Co., 15 P. R. 471. See, 
also, Be Brury Nickel Co., lti p. R. 525.

By Assignee in Insolvency Personal 
( Liability—Evidence.]—The defendant's testa

tor was a sheriff and official assignee under 
the Insolvent Act of 1875. The plaintiff was 
solicitor for the City Bank, and also for one 
B., upon whose petition one G. F. was placed 
in insolvency. The official assignee became 

I creditors’ assignee. At the first meeting of 
creditors, B. being chairman, the plaintiff, re
presenting the City Bank, whose claim 

I amounted to nearly the whole indebtedness, 
i moved a resolution to sell certain goods of the 

insolvent, that the assignee should take the 
necessary proceedings to realize the assets, and 

I recover certain property alleged to belong to 
I the insolvent, and for that purpose to retain 
| counsel, if necessary. B. became inspector of 
! the estate, and consulted with the plaintiff, 
j and on his advice instructed the assignee to 
1 defend and bring actions. The assignee was 
, obliged to pay costs and damages in an action 
: brought against him to recover goods wrong- 
| fully taken by him ; and he nl=o paid the plain- 
; tiff some costs, whereby the assets of the estate 

were exhausted, and a small sum In addition 
paid by the assignee out of his own funds. 

i The defendant’s testator was subsequently re
moved from the office of assignee, and a new 
assignee appointed, whereupon he presented a 
petition to the insolvent court, in which he 
alleged that he hud retained the plaintiff, and 
had been put to great expense in bringing and 
defending suits as assignee, and had become 
liable to pay large sums of money in respect 
thereof, and prayed payment by the new as
signee. which was refused. The plaintiff de- 

‘ livered his bills to the defendant’s testator in
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liin lifetime. After the death of the testator 
the plaintiff wrote n letter to one of his sons 
alunit the costs, in which, in relating the facts, 
he stated that iie was attorney for the hunk. 
The plaintiff now sued the personal represent
ative for his unpaid costs of the proceedings 
carried on by him. The trial Judge found 
that the retainer was not a personal one by 
the assignee, hut that the plaintiff had acted 
for the benefit of the creditors, and was in 
fact their solicitor : Held, affirming the judg
ment, that it was a question to he determined 
on the evidence whether the retainer was a 
personal one by the assignee, or whether he 
was acting merely on the instructions of credi
tors : that upon the evidence the plaintiff was 
solicitor for the creditors and not for the as
signee personally: ami. notwithstanding the 
admission contained in the assignee's petition, 
he had not Incurred any personal liability for 
the costs. Butterfield v. Well», 4 O. It. 108.

By Company—Authority of Managir.]— 
The general manager of a company had au
thority to do acts which occasionally required 
legal advice:—Held, that he had implied au
thority to retain a solicitor whenever, in his 
judgment, it was prudent to do so. hut that 
such authority ceased on the suspension of the 
company. Clarke v. Union Fire Inn. Co., Cas- 
ton* Case. 10 P. It. .'139.

-------- Necessity for Seel.]—Where the di
rectors of a company have power to appoint 
officers and agents and dismiss them at plea
sure: Held, that their appointment of a soli
citor need not Is- under the corporate seal. 
Clarke v. Union Fire Ins. Co., Caston s Case,
10 P. It. 339.

By Corporation - Necessity for Seal— 
School Hoard — Resolution -— Good Faith— 
Costs. |--See Barrie Fublic School Board v. 
To* n Of Bon !.. IS P. It. 88.

Joint or Several Retainer Si n ranee 
of Ih fence— Aiiportionment of Cost*.]--Not
withstanding that the retainer of a solicitor 
by i"'» persons i- In form ■ joint one, the 
court will look into the facts of the cn*e to dis
cover the real nature of the transaction, and 
will determine the rights of the solicitor and 
clients accordingly : such a retainer does not 
necessarily make the persons signing it joint 
debtors to the solicitor to whom it was given, 
but it may be taken distributively. And. upon 
the facts of this case, the client whom the soli
citor sought to charge with the whole costs of 
the defence to an action conducted up to a cer
tain stage jointly on behalf of this client and 
another, two of the defendants in the action, 
and afterwards on behalf of this client alone, 
and by a new solicitor on behalf of the other, 
was held liable for only one-half of the joint 
costs during the time that the two clients 
were represented by the same solicitor, but 
thereafter for the whole of the costs reason
ably and properly incurred by such solicitor. 
Re Cameron and Lee, 18 1*. It. 170.

Partnership — Death of Partner—Con
tinuation.]—If a firm, consisting of two or 
more partners, are retained, ami one die, it 
will be assumed that the retainer continues to 
the surviving partner or partners. Alehin v. 
Buffalo and Lake Huron It. IV. Co., 2 Ch. Ch. 
41»; Dougall v. Ockerman, 9 U. C. It. 954.

Sufficiency - Evidence.]—Held, that the 
evidence of defendant’s retainer, set out in the 
report of this case, was clearly sufficient. 
Herr v. Toms, 32 U. C. It. 423.

Termination of—Discontinuance — New 
Action.]—Where a solicitor had instructions 
io defend a suit, which was discontinued and 
a new one for the same cause of action was 
commenced:—Held, that the original retainer 
to defend continued in the new suit. Clarke 
v. Union Fire Ins. Co., Caston's Cas•, 10 p. 
It. 339.

--------  Judgment — Subsequent Proceed
ings.]—It is no part of an attorney’s duty, 
under the ordinary retainer, to issue nn execu
tion and collect the money: his authority 
ceases with the judgment. Where, therefore, 
the plaintiff laid as a breach of the defendant's 
undertaking to prosecute an action, &c„ that 
he delayed to issue execution, without averring 
any special retainer to do so:—Held, declara
tion bad on general demurrer. Searson v. 
Small, 5 U. C. It. 259.

Under the ordinary retainer to collect a 
debt, an attorney is not bound to re-register 
the judgment which has been obtained by him 
and put on record :—Held, that the evidence 
in this case shewed no special retainer t"r 
that purpose. Semble, that the common re
tainer imposes no duty to pursue any col
lateral remedies, such as to register the judg
ment in the first instance, or to examine the 
defendant, or to attach debts due to him. 
Darling v. Weller, 22 L". C. It. 303.

A solicitor retained to collect a debt is not 
entitled to interplead without a further re
tainer for that purpose, hut being so retained 
he 1ms the ordinary rights of solicitors as in 
other contested cases. Haekett v. Bible, 12 P. 
It. 482.

A retainer to prosecute an action does not 
terminate when the judgment is obtained, hut 
makes it the duty of the attorney or solicitor, 
without further instruction, to proceed after 
judgment and endeavour to obtain the fruits 
of the recovery, including the making it by
registration a charge on the lands of the judg
ment debtor. Hett v. Pun Pong, 18 S. It. 
290.

Sec Re Kerr, Akers, and Bull, 29 Gr. 188; 
Millar v. Cline, Re Millar, 12 P. It. 155; Re 
Fraser, 13 1‘. It. 409.

XII. Miscellaneous Cases.

Absconding Debtor—Property in Hands 
of Solicitor—Delivery to Sheriff.]—See Bun- 
tin v. Williams, 10 P. It. 43.

Arbitrator — Solicitor Acting as—Inter
est.]—See Township of Burford v. Chambers, 
25 O. It. 003.

Deposit of Client’s Money by Solici
tor to his Own Credit — Liability vf 
Bank.]—See Bailey v. Jcllctt, 9 A. K. 187.

Employer's Liability Policy—Cond < IU s 
as to Employment of Solicitor.]—See W ithe 
v. Manufacturer»’ Accident Ins. Co., 20 0. It. 
153.

Fraud — Assignment of Mortgage—l is- 
bility.]—The plaintiff, for the purpose of rais
ing a portion of the purchase money on a con
templated purchase of property, mortgaged 
lands then owned by him to the defendant C.,
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i!i,' money being received by a solicitor who 
acted for both parties. The purchase not 
having been carried out. the plaintiff desired 
to have the mortgage discharged, whereupon 
the solicitor, who had misappropriated the 
n,..noys. paid the mortgagee and fraudulently 
procured from her an assignment of the mort
gage to himself, which he assigned to the de
fendant P.. who advanced the money thereon 
in good faith and without any knowledge of 
the fraud :—Held, that the plaintiff was en
titled to a reconveyance of the property re
leased from the mortgage, and that the loss 
must he sustained by the defendant P., who 
took nothing under the assignment to him, for, 
the mortgage being paid off, the solicitor ac- 
ipiired no beneficial interest, being at most 
hut a trustee of the legal estate, and could 
pas- ne ln-lter title to bis assignee. McCor
mick v. Cookburn, 31 O. R. 436.

Limitation of Actions — Trustee 
Limitation Act.]—Executors, relying in good 
faith "ii the statement of their testator’s soli
citor that he had in his hands securities sufli- 

tO answer a fund which they were dir
ected bv the will to invest for an annuitant, 
distributed the estate. Subsequently it was 
found that before the testator’s death the 
solicitor had misappropriated the money given 
to him by the testator to invest, and had, 
in fact, at the time of the representation, no 
securities or money in his hands:—Held, that 
the executors were protected by the Trustee 
Limitation Act. R. S. O. 1897 c. 129, s. 32. 
Held, also, that payments made from time to 
time by the solicitor to the annuitant, osten
sibly as of interest received by him from the 
fund, did not keep alive the right of action 
against the executors. Judgment in 30 O. It. 
532 reversed. Clark v. Bellamy, 27 A. It. 435.

Judgment Debtor—Examination of Soli
citor ns Transferee—Employee.]—The soli
citor of a judgment debtor who had absconded 
transferred property of the judgment debtor to 
a purchaser under a power of attorney, and 
received the consideration money, $4,000 :— 
Held, that the solicitor was a person to whom 
a transfer of the debtor's property and effects

the extent of $4,000 had lieen made, for the 
possession of that sum had been transferred 
t" him b.y the debtor, and the solicitor was 
liable to examination under 49 Viet. c. 10, s. 
12 i O. I The solicitor was also an employee 
"f the judgment debtor within the meaning of 
the section. Conans v. Barnet, 12 P. R. 330.

Knowledge of Solicitor — Hoir Far 
binding on Client.]—See Real Estate Invest- 
mini Co. v. Metropolitan Building Society, 3 
•». It. 470; Broun v. Sweet, 7 A. R. 725; 
■hihiiston v. Johnston, 9 P. It. 259.

------Insolvency—Fraudulent Preferences
-Chattel Mortgage—Advances of Money. 1— 

S e Burns v. 11 i/«on, 28 S. C. R. 207; Gib- 
buns v. Wilson, 17 A. R. 1.

Letter» Written by—Admissibility of.] 
8ei. Meltridr v. Hamilton Provident and 

Loan Society, 29 O. R. 101.
( Partnership — Promissory Hote — Firm 
•' Mutual Authority.] — In an action 

B. A S.. a firm of solicitors, on promis- 
V"! ' notes indorsed by B. in the name of the 
hi: it was proved that on other occasions S. 
ha ; udorsed in the same manner, and, as the

witness believed, with B.'s knowledge, but it 
did not appear what the consideration was for 
the indorsements sued on. or that S. knew of 
them :—Held, sufficient evidence to go to the 
jury of a mutual authority ; and a verdict hav
ing been found for the plaintiff, the court re
fused to interfere. Workman v. MeKinstry, 
21 U. C. R. 022.

The plaintiff, knowing that the defendants 
were a firm of solicitors, advanced to one A. 
money upon a joint note signed by him and by 
one of the defendants in the firm's name, with
out the knowledge or consent of his partner. 
No usage or general mutual authority to sign 
notes in the name of the firm was proved, and 
it was admitted that the plaintiff had no know
ledge of the transactions relied upon to shew 
such authority:—Held, that the plaintiff could 
not recover against both defendants, but that 
the defendant who signed the note was liable. 
WUeon v. Brown, *'• A. R, 411.

Payment Into Court—Deposit—Default 
—Effect of.]—Where the plaintiff’s solicitor 
made default In payment into court of the ten 
per cent, paid to him at the time of sale, under 
the conditions of sale:—Held, that the other 
parties entitled to the purchase money should 
not suffer thereby, but that the plaintiff's 
share should he charged with the deficiency. 
Mulkins v. Clarke, 11 P. R. 350.

Scrivener's Business. 1— Semble, that in 
this Province the business which is called 
“ scrivener's business " is part of the ordinary 
business of a solicitor. Thompson v. Robin
son, 15 O. R. 602.

Service of Papers — Districts.] — The 
rules of court of Michaelmas Term. 4 Geo. 
IV., respecting the service of pleadings and 
papers in a cause on an attorney residing out 
of the district in which the action is brought, 
apply equally to all districts, and to the at
torneys for both parties in the cause. Clemow 
v. Her Majesty's Ordnance, 5 U. C. R. 458.

Slander of Title—Liability of Solicitor 
for.]—See Ontario Industrial Loan and In
vestment Co. v. Lindsey, 4 O. It. 473, 3 O. R. 
00.

Surety-1—A practising attorney may he a 
surety in an election petition. Re Hamilton 
Election, 10 C. L. J. 170.

The rule that a solicitor for a party will 
not be accepted by the court as a bondsman 
for such party is still in force. The rule was 
applied to the case of the committee of the 
person and estate of a lunatic giving a bond 
for the due performance of her duties as such 
committee and offering her two solicitors as 
sureties. Re Gibson, 13 P. R. 359.

See Company, X. 6 (b)—Parties, I. 0.

SOLICITOR AND CLIENT.

See Costs, VI. 3—Payment, I. 12—Solici-
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SPECIAL ACTS OR CHARTERS.
flee Banks and Banking, VI.—Company, 

IX. — Harbours, Canals, and Docks,
II.—Railway, XXIII.—Schools, Col
leges, AND L'NIVEUSITIES, 1.

SPECIAL BAIL.
See Bail.

SPECIAL CASE.
See Parliament. I. 11 (j) — Practice- 

Practice at Law before tiie Jvdica- 
ture Act, XVII.—Practice since the 
Judicature act, XV.

“ SPECIAL CIRCUMSTANCES.”
See Solicitor, VI. 4 fki.

SPECIAL CONDITIONS.
Sec Insurance, III. 3, VI. 3—Railway. V. 

VI.—Ship, II. S.

SPECIAL EXAMINER.
Sec Evidence, VII.

SPECIAL JURY.
See Trial, V. 3.

SPECIAL PARTNERSHIP.
e Partnership, VII.

OIFIC PERFORMANCE.
ENERALLY, 0029.

II. Agreements between Lessor and

1. Agreement for a Leone, 0030.
2. Leone, with Sight of Purchase, 0631.
3. Other Cases, 0032.

III. Agreements for Easements, 0033.

IV. Agreements for Sale of Chattels,
0634.

V. Agreements for the Sale of and 
Relating to Land,

1. Compensation or Abatement of Pur
chase Moneg, 0034.

2. Conditional Contract, 0038.
3. Damages where Specific Perform

ance Refused. 0040.

4. Default. Delay, or Laches,
(a) In Carrying out Contract, «!iV41.
(b) In Commencing Suit, 0042.
(c) In Prosecuting Suit. 0043.
(d) Other Laches, 6645.

5. Defects in Subject Matter of Con
tract. 0040.

0. Exchange of Lands, 0040.
7. Fraud or Misrepresentation, 0047.
8. Inability of Purchaser to Perform

Contract. 0049.
9. Inadequate or Exorbitant Considera

tion, 0049.
10. Incomplete Contract, 0051.
11. Infants—Rights of. 0031.
12. Interest, 0053,
13. Mistake or Misunderstanding. 0034.
14. Pleading, 0050.
15. Practice,

(a) Costs. 0050.
(bI In Master's Office, 0000.
(c) Parties, 0001.
(d) Payment of Purchase Money,

(ci Other Cases, 0004.

16. Rescission of Contract, 0004.
17. Sales by Agents. 0005.
18. Statute of Frauds,

(a l Part Performance. 0000.
(bi Pleading the Statute. 0072.
(c) Sufficiency of Writing to Sat

isfy, 0072.
(d) Other ('uses, 0075.

19. Title,
(a i Failure to Shew Title, 0070. 
(Ill Objections to Title, 0077.
(c) Payment into Court, 0079.
(d) Repudiation or Rescission for

Want of Title, 0079.
(el Shewing Title after Suit Be

gun. 0081.
(f l Waiver of Purchaser's Right to 

Have Good Title Shewn, 
0081.

20. Vncertainty as to the Land, 0082.
21. Unpatcnted Lands, 0084.
22. Vendor Proceeding at Law, 0084.
23. Other Cases, 0080.

VI. Agreements for Work or Services.
009L

VII. Agreements to Bequeath Property, 
0694.

VIII. Other Agreements, 0090.

IX. Injunction in Connection with 
Specific Performance. 0099.
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I. Generally.

Discretion—Conduct.]—The exercise of 
lin- jurisdiction to order specific performance 
„f a contract is a matter of judicial discre- 
t; .11. to be governed, as far as possible, by 
; w<l rules and principles, but more elastic 
than in the administration of other judicial 
remedies. In the exercise of the remedy much 
i'. : a rd is shewn to the conduct of the person 

-king relief, Harris v. Robinson, 21 S. C. 
it. m

Executory Agreement — Execution in 
l’a it. | — According to the principles upon 
wlii< h a court of equity acts in enforcing such
.... tracts and agreements as are properly the
Mibject of its jurisdiction, it will always ex
ecute the whole or such parts of the agree
ment as remain executory: but. if the parties 
have before action carried out any of the 
trims of the contract, such executed portions 
will not be disturbed. Peck v. Poxeell. 11 S. 
V. It. 4i»l.

Good Faith—Xaturc of Bargain.] — The 
iu*t see its way clearly before decree- 

m- specific performance, and it must be satis- 
lied of the integrity and good faith of the 
parties seeking its special interference. Where 

ity and inadequacy go band in hand, 
court may refuse to enforce a contract, 

though the purchaser was guilty of no 
greater fault than making a hard and uncoil- 
s. iontious bargain. (Jough v. Bench, 0 (>. It.

New Rights—Construction of Contract.] 
The court, in adapting itself to the exi- 

. n. ies of mankind as they arise, will deal 
with new subjects so ns best to effectuate the 
intentions of the parties, and will not allow 
rules and principles applicable to a different 
state of circumstances, to interfere with the 
e\.Toise of its jurisdiction when it can be 
iiM'fully exercised: and where money has been 
expended upon the faith of an agreement, 
"li.oh otherwise the court might not have 
enforced, it will not entertain objections to 
the form of the contract when it can execute 
it. and in doing so will construe the agreement

Leayord v. McLean, 10 Or. 188,
Oral Agreement — Executed Consider

ation. | —The court will enforce an oral agree- 
tiM'tit. although it is to do an act which .is not 
: • I*- performed within a year from the time 
"i making the agreement, where the eotisider- 
l i 'ii therefor has been executed. Uallcran 
v. I loon, 28 dr. 310.

Origin of Action — Discretion — Con-
I The origin both of the action for

-I...itic performance and of the action for re-
1 1 against re-entry for non-payment of rent 
i- in tlv equitable jurisdiction of the court ;

..... mpelling performance in the one and the
-' Mting relief in the other is in the judicial 

on uf the court : and in each the court 
has regard to the conduct of the party seek- 

i" compel such performance or to obtain 
' i ll relief. Coventry v. McLean, 22 O. It. 1.

Pleading.]—“ Not guilty by statute " can- 
H"i lie pleaded to an action for specific per- 
f'Tmance of a contract : and the defence of 

guilty ” irrespective of statutory author
ity is not admissible under the Judicature Act. 
Toini of Peterborough v. Midland It. IV. Co.. 
1- I'. It. 127.

II. Agreements between Lessor and 
Lessee.

1. Agreement for a Lease.

Injury to Property— Reason for Xon- 
per forma nee. ] —A n agreement by letter was 
entered into to take a lease for years of a 
house, and that the rent agreed upon should 
he increased according to the amount which 
might be expended by the owner in improve
ments. The party entenrd into possession, 
and paid rent according to the stipulations 
in the letters. The municipal authorities 
afterwards constructed a bridge near t lie prop
erty, which the tenant assorted injuriously 
affected his occupation : Held, notwithstand
ing, that defendant was hound to accept a 
lease in the terms agreed upon. Dennison 
v. Kennedy, 7 Gr. 342.

Purchase with Notice — Ejectment — 
Performa nee of Services.] — Where, under a 
parol agreement for a lease made between de
fendant and plaintiff for ten years, on the 
terms of the plaintiff clearing or paying a 
rental either in clearing or in money, the 
plaintiff entered into possession, and after lie 
had cleared a certain number of acres defend
ant sold the lot. and the purchaser ejected the 
plaintiff :—Held, that the plaintiff could not 
recover under the agreement, not being in 
writing : nor under the common counts for 
the value of his services, for the clearing of 
the land was not the primary service for 
which the lease was. after the performance 
of the work, to he given as u mode of compen
sation ; but the lease was the primary tiling 
contracted for, and the work was reserved as 
a rent from year to year. Semble, that the 
plaintiff’s remedy, if any, was by suit for 
specific jierformance of the agreement against 
tlie purchaser, who had purchased with notice 
of the plaintiff being in possession. Draper v. 
J loi born, 24 C. P. 122.

Res Judicata —Injunction—Cross-suit.]— 
An agreement for a lease provided for. the 
building of a barn by the tenant. The assig
nee of the owner, considering that a barn 
which the tenant had begun was not such ns 
the agreement required, tiled a hill for an 
injunction, and for specific performance of the 
agreement, generally. The answer insisted 
that the barn was such as defendant under
took to build. The court, being of opinion that 
the injunction was the real object of the suit, 
and that the plaintiff was not entitled to an 
injunction, dismissed the hill :—Held, that this 
decree xvns no bar to a subsequent suit by the 
tenant for a specific performance of the agree
ment for a lease. Simmons v. Campbell 17 
Gr. 1112.

Reservation Voficc.]--The owner of an 
oil well lot, on which was also situate a black
smith’s shop, which was known not to be 
the property of the owner of the land, agreed 
to lease the oil well and lot for a term of 
years without any express reservation of the 
blacksmith’s shop. The intended lessee in
sisted on obtaining a lease without such reser
vation, but his hill for that purpose was dis
missed with costs, ,1/orri# v. Kemp, 13 Gr.
487.

Short Term — Remedy at Laic.] — The 
court will not entertain a bill for specific 
performance of a contract for a lease of real 
estate for a year; and where a tenant in
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possession contracted to assign bis possession, 
inn! " it ii it in-- right to a renewal of his term 
for a year, the court refused specific perform
ance. the remedy at law being sufficient. 
Mara v. Fitzgerald, 1!) Gr. 52.

Trustees Notice.]—Where two of four 
trustees agreed for the leas»* of certain prop
erty to the plaintiff, but without the know
ledge of the other two. to whom notice of the 
agreement could not be imputed, specific per
formance was refused. Mchelvcy v. Huurkc, 
15 (ir. 38U.

2. Lease with Right of 1‘urchasc.

Condition Precedent - - Performance of 
Ternie.] —Where* by the terms of a covenant 
to sell, the option to purchase is entirely with 
the covenantee upon certain specified terms, 
the contract rests upon a wholly different 
footing from an ordinary contract for sale 
and purchase of land ; and the party entitled 
to the option must shew that he lias performed 
all the terms, upon which alone he is entitled 
to exercise that option. A lessee with a right 
of purchase neglected to pay the rent and per
form the conditions specified, and his land
lord wrote stating that the lease waa void, and 
offering him other terms. Twenty months 
after such letter the lessee filed a bill to en
force the contract in the lease, or for a con
veyance on the terms set forth in the letter, 
which the tenant alleged he had accepted, but 
the evidence wholly failed to establish that 
fact. The court dismissed the hill with costs. 
Forbes v. Connolly, G Gr. 057.

--------- Pcrformoncc of Term* — Xotire —
Cross-action — Covenant.] -- The owner of 
vacant land leased part of it for nine months 
at a nominal rent. The lessees covenanted to 
sink, during the term, a test well to the depth 
of l.tMKl feet, for oil; and it was provided 
that at any time during the term the lessees 
should have the option of purchasing, and the 
lessor should convey to them, on request, any 
five acres of the demised land at $12 a lot ; 
and that at the end of the term they might 
purchase the residue at the same price. The 
machinery broke after they had reached a 
depth of 5.'Hi feel, and they were in conse
quence unable to complete the well during 
the term, though they expended as much as. 
but for the accident, the well would have cost 
to complete: and the work had enabled the 
lessor to sell a large number of his other 
village lots at advanced prices. There was 
no charge of any want of good faith or dili
gence or skill on the part of the lessees. They 
gave notice, Itofore the end of the term, that 
thev would take the live acres Held, that 
the lessees were entitled to a specific perform
ance of the covenant as to the five acres, not
withstanding the non-complet ion of the well 
to the stipulated depth : without prejudice to 
any action by the lessor on the covenant. 
Hunt v. Spencer, 13 Gr. 225.

Construction of Agreement—.1 hnolute
or Conditional Right.]- A lease contained an 
agreement that “ the said lessor hereby agrees 
to give to the said lessee the first privilege of 
purchasing the said premises at any time with
in four years from the date hereof, at the 
price of $1.000, payable in five yearly instal
ments:”—Held, that there was an absolute 
agreement to sell, which the lessee had a right 
to enforce at any time within the period

named, and not a qualified agreement to sell 
on the terms mentioned, only in case the 
lessor desired to sell. Casey v. Hanlon, 22 
Gr. 445.

Laches — Tender.] — A lease was made, 
with a right to purchase at a price fixed, 
I icing such a sum as the rent reserved would 
form the interest of. The lessee paid no prin
cipal or interest, abandoned the possession, 
and left for the United States, and the lessor, 
being unable to ascertain the lessee’s residence 
so as to put an end to the contract, obtained 
possession by writ of hah. fac. posa, in eject
ment brought upon a vacant possession. The 
lessee, after a third instalment of interest fell 
due. caused a tender to be made of it. which 
was refused, and about a year afterwards tiled 
a bill to enforce specific performance of the 
contract. The laches of the plaintiff was held 
such as to disentitle him to relief, and the 
bill was dismissed with costs. Young v. Bonn, 
ti Gr. 402.

3. Other Cases.

Covenant to Bnild—Selection of Site— 
/nfunction,]—A lease provided that the lessee 
(defendant) should erect a barn of certain 
specified dimensions, but was silent as to the 
exact location or site of the barn. The lessee 
commenced to erect a barn on a site with 
which the lessor was dissatisfied, and there
upon filed a bill, alleging that such a site was 
unsuitable, and that it had been selected hy 
defendant from improper motives; that an
other site had been agreed on between them : 
and that the building itself was faulty in its 
construction : and prayed an injunction 
against allowing the barn to remain in its 
present position ; and by amendment sought to 
enforce specific performance. The evidence 
failed to establish the material allegations 
of the original bill :—Held, that by the terms 
of the lease the plaintiff had not the right of 
selecting the site of the barn: that it was not 
a proper case for specific performance. <»r to 
award damages in lieu thereof, but that the 
plaintiff must lie left to his remedy at law. 
Campbell v. Simmon*. 15 Gr. 50(1 ; Simmons 
v. Campbell, 17 Gr. ($12.

Lease on Faith of Oral Agreement -
Right of Entry — injunction.]—Declaration, 
for breaking and entering the plaintiff’s dose, 
and cutting and carrying away the grain. 
Equitable plea, that the plaintiff held the 
land under an indenture of lease from defend
ant. on the negotiation for and execution of 
which it was orally agreed between them, 
and the true agreement was. that defendant 
should have the right to enter and harvest 
the crop then in the ground sowed by him; 
that when the lease was executed, a reserva
tion of such right in it was suggested, hut 
omitted on the plaintiff’s assurance that it was 
unnecessary, as the agreement between them 
was well understood, and defendant would 
be allowed to take the crop: and that the 
entry. &c„ in pursuance of such agreement, 
is the trespass complained of: — Held, plea 
good, for the independent oral agreement made 
in consideration of defendant signing the lease 
was good as an agreement, though defendant, 
by s. 4 of the Statute of Frauds, might he 
prevented from suing on it : and. ns equity 
in such a case would decree specific perform
ance. there was ground for a perpetual in
junction against this action. Quære. whether



6633 SPECIFIC PERFORMANCE. 6634

the plea was not also a justification at law, 
a-, under an agreement which was valid to 
protect the defendant, though he could not 
haw enforced it by action. McOinnesa v. 
Kennedy, LI) U. C. R. 03.

Lease with Right of Renewal.] —
Where the lessor covenants for a renewal of 
the term, or in default for payment of im
provements. the option rests with the lessor 
cither to renew or pay for the improvements; 
and the lessee cannot compel a specific per
formance of the contract to renew. Hutch
inson v. Houlton, 3 (ir. 391.

III. Agreements for Easements.

Right of Way - - Perpetuity—Considera
tion-Evidence.]-—An agreement to grant an 
easement will not necessarily be for an ease
ment in perpetuity. Specific performance of 
an agreement to grant an easement may he 
enforced in equity. An oral agreement was 
entered into between the owners of two ad
joining half lots, that each should give a 
strip of equal width from his land for a 
lane from the public highway to the clearing 
which they should make upon their respec
tive lots, the agreement not being expressly 
limited as to time. A rail fence accordingly 
was built by each on their respective sides of 
the lane, which they used in common for 
fifteen years, until the death of one of the 
parties. Upon a bill filed to restrain the de
fendant from closing up the portion of the 
lane situate on his land, it was proved that 
the greatest part of the lane was on defen
dant's land ; and that there had been no 
expenditure on the plaintiff’s land, or on the 
lane, niton the faith of this agreement:—Held, 
rev ersing the decree in 24 Gr. 573. that specific 
Iterformance could not be enforced, as the site

the fence and the user of the included land 
could not he referable to the original agree
ment ; hut. even if the lane had been formed 
oi equal portions of the land of each party, 
ii" agreement to keep it open in perpetuity 
could, under the circumstances, he presumed. 
(Jmrre, whether the defendant’s agreement 
" iild properly be said to be founded upon n 
valuable consideration. Leave to adduce fur- 
th'T evidence refused, where the expense 
would be wholly disproportionate to the value 
"f the subject matter in litigation. C'raio v. 
< miff. 2 A. R. 683.

Voluntary Oral Promiac.]—A per- 
Sl"i about to purchase land stipulated orally 
with another, who had been accustomed to use 
a road over it. that in the event of the pur- 
'■■‘a.-e he would be allowed to continue the use 
111*■ i ***,f, hut afterwards refused to carry out

agreement:—Held, that this promise was 
i • "i.v voluntary, and. as such, insufficient to 
t"'i' I a bill for specific performance. Harr 
V Hatch, 9 Gr. 312.

Right to Overflow Land - \ssignmcnt
I ' ll'.ii'l.] The plaintiff purchased from one
1'• a mill privilege, with a right to overflow 
! : lielonging to defendant, and abstained at

• "limit’s instance from obtaining from C. 
a: "dgnment of a bond securing the right 
- ' tlood defendant's land. In a proceeding
II rwards taken by plaintiff to compel defen-

specifically to perform the contract con
tained in the bond:—Held, that the want of 
a fermai assignment of the bond could not

be raised as an objection to plaintiff’s right 
to recover. Ritchie v. Drain, 25 Gr. 322.

See, also, poat V. 5.

IV’. Agreements for Sale of Chattels.

Peculiar Value—Saw Log»—Diligence.] 
—Saw logs cannot be said primil facie to lie 
of “peculiar value;” but they are more likely 
to be so than other chattels : and specific relief 
may be given with respect to them in more 
instances than almost any other sort of chat
tel property. The relief, however, must lie 
applied for promptly. Flint v. Corby, 4 Gr.

The court will decree specific performance 
of a contract for the manufacture and sale of 
saw logs, where they are capable of being 
identified and possess a peculiar value for the 
purchaser. Stevenson v. Clarke. 4 Gr. 540; 
Fuller' v. Richmond. 2 Gr. 24: S. V.. 4 Gr. 
657 ; Fartcell v. Walbridge, 0 Gr. <134. "

Vessel—Delay—Changea—Depreciation — 
Partnership.]—A steam vessel owned by the 
members of a limited partnership was regis
tered in the name of the general partner. 
During his absence from this country the 
special partners agreed for the sale of the 
vessel, and gave their bond conditioned for the 
obtaining a sufficient transfer thereof to the 
purchasers within three months, and placed 
them in possession. Two years afterwards 

•the vessel was sold under execution against 
the general partner, and was taken from the 
purchasers by replevin, the purchasers giving 
notice to the special partners, who took no 
steps to prevent the removal of the vessel. 
The purchasers thereupon sued the obligors, 
and recovered judgment against them, after 
which they filed a bill for specific perform
ance of the contract, and an injunction to 
stay proceedings under the judgment. The 
court, considering the great changes which 
had taken place in the position of the par
ties. and the depreciation in value of the 
steamer, refused specific performance, and 
dismissed the bill with costs. Cotton v. t'orliy. 
7 (ir. 50, 635.

V. Agreements for the Sale of and Re
lating to Land.

1. Compensation or Abatement of Purchase 
Money.

Alienation oi Property — Exchange — 
Chattels.]—The plaintiff agreed in writing to 
sell to the defendant certain lands for $3.500, 
of which the defendant should pay .$500 on 
the date of the agreement, to be represented, 
however, by two horses and two organs which 
he was to deliver to the plaintiff. The ilefen 
dont, however, sold the organs and parted 
with one of the horses. On the plaintiff sub
sequently bringing this action for specific per
formance. the court ordered the defendant to 
pay $500 in lieu of the horses and organa. 
Jones v. Dale. 16 O. R. 717.

— -----A’otice—Amount of Compensation—
Inquiry.]—Where a purchaser died after pay
ing three-fourths of the purchase money, 
leaving an infant heir, who was entitled to a 
specific performance of the contract; and the
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vendor, nt the instance of the administratrix, 
conveyed the property, which had greatly in
creased in value, to a third person, and it 
afterwards passed into the hands of persons 
without notice : Held, that the heir could 
sue the vendor in equity for com|H-nsntion. 
With a view to fixing the amount of compen
sation. inquiry was directed as to the condi
tion of the estate left by the deceased pur
chaser. and whether the plaintiff or the estate 
received the benefit of any part of the pur
chase money on the subsequent sale of the 
property. Forsyth v. Johnson, 14 Gr. 039.

Default of Possession Application — 
Forum A — A motion for compensation for 
want of possession in a spécifié performance 
suit, should lie made in court and not in cham
bers. O'I lea v. hlinuott, 2 Ch. Vh. 440.

Deficiency in Property Sold. | -A par
cel of land, surveyed and laid off into build
ing lot-, was offered for sale by auction, when 
M. purchased two of such lots at an .aggre
gate sum of £7<i. The plan by which the 
property was sold, stated in the margin that 
it was drawn upon a scale of four chains to 
the inch : in reality the scale was three chains 
to the inch, but this was not discovered until 
after the conveyance had lieen executed, and 
the purchase money paid. The purchaser, 
M.. tiled a hill praying repayment of a pro
portionate amount, or a conveyance of a suffi
cient quantity of the adjoining land to make 
up the deficiency. The court, under the cir
cumstances. considered that the plaintiff was 
not entitled to the relief asked, and dismissed 
the hill with costs; hut semble, that if tin- 
con voyance had not been made, or the pur
chase money not fully paid, he would have 
been entitled to relief. McCall v. Fait home,
in Gr. SU

The plaintiff sold to defendant a lot. The 
contract did not mention the number of acres ; 
the conveyance stated it to be 200 acres, more 
or less ; the covenants did not warrant the 
quantity. Part of the purchase money re
mained as a lien on the land, and many years 
afterwards, but before it was fully paid, the 
vendee discovered that there was a deficiency 
of 24 acres in the supposed contents of the 
lot :—Held, that he was not entitled to com
pensation from the plaintiff for deficiency as 
against the unpaid purchase money. Foil is v. 
Porter, 11 Gr. 442.

The advertisement of sale of a farm de- 
serilied the property as being “ 9ti acres cleared 
and cultivated, a good log house, and frame 
barn <19 by 32 on the premises: also, driving 
shed.” Upon a survey of the property being 
made, it appeared that the quantity of cleared 
land was 74-:- acres under cultivation and 
fenced in. and 1216 acres of pasture land, 
with some girdled trees standing, and a few 
logs lying upon it. which had never lieen cul
tivated. and could not be until the logs should 
be removed. The dimensions of the barn were 
50 feet by 30. and there was no driving shed 
upon the projierty. On a bill filed by the ven
dors for specific performance of the contract : 
—Held, independently of a stipulation in the 
conditions of sale providing for errors in the 
advertisement, that these differences were such 
as entitled the purchaser t<> be compensated 
therefor : and the vendors, having disputed 
the purchaser’s right to such compensation, 
were ordered to pay the costs of the suit. 
Canada Permanent It. and 8. Society y. 
) oung, Is i ir 866.

See Osborm v. Farmers’ and Mivliauics’ 
Ituiidiny Soeuty, 5 Gr. 32»i ; Staminas \ 
O'llonohoe, 28 Gr. 207. 8 A. It. ltll, 11 8. v. 
It. 358 : f leaver v. A orth of Scotland Cana
dian Mortyuyv Co., 27 Gr. 508; Curran \. 
Jjittle, 8 Gr. 250 ; Moorhouse v. Ih icish,
A. It. 172.

---------Fasement.]—Where a purchase was
made of 3<ni acres, " more or less,” and upon 
a survey being made of the lands, they were 
found to contain ouly 244 acres:—Held, that 
this was such a difference as entitled the pur
chaser i-> compensation ; and ihr fact that dm 
lands were alleged to be of but comparut ivly 
small value, could not affect the right of the 
purchaser to un allowance for the deficiency. 
The purchase was of a mill site and mill. 
Subsequently it appeared that the vendor 
had previously sold the right to take water 
for the purpose of floating logs, which fact 
was not communicated to the purchaser on 
negotiating for such purchase :—Held, that 
this also was a subject for compensation. 
Wardcll v. Trenouth, 24 Gr. 405.

Delay in Bringing Suit for Compen
sation — Infancy.J - There was a lapse of 
fourteen years after the vendor’s conveyance, 
before the hill for compensation was filed, the 
heir having been a minor all this time:- Held, 
that the vendor having caused this delay by 
his own arrangement with the infant's rela
tions. which deprived the infant of their pro
tection. this lapse was no liar to the suit. 
Forsyth v. Johnson, 14 Gr. 039.

Delay in Conveying— Fxchangc — It not 
Money—Interest.] — The plaintiff contracted 
to convey to defendant a lot in It., for which 
the plaintiff was to receive a lot in S., paying 
$150, with interest, in four annual instal
ments. as the difference in value. The plain
tiff conveyed the lot in It. accordingly, hut 
defendant did not convey the lot in S.. his 
claim to the lot lining under a contract with 
the Crown, there being default in paying the 
purchase money, and another person claiming 
to he entitled to the patent. Defendant ultim
ately, however, obtained the patent, though 
after several years :—Held, that the plaintiff 
was not entitled to a decree for the payment 
in money of the difference In the value of the 
two lots, but only to a conveyance of the S. 
lot, the time for his paying the $150 to count 
from tlie date of the decree, tira y v. tucsor, 
10 Gr. <114 ; S. C., 15 Gr. 208.

Dilapidations. ]—A vendor who contracts 
for the sale of property of which he has not 
taken possession, is accountable to the pur 
chaser for dilapidation* by those in p"- 
before the vendor takes possession from them. 
Fisken v. Wndr. 11 Gr. 245. See A*. 7
Gr. 598.

A vendor in possession is, in general, re
sponsible for dilapidations that take place, 
before he shews a good title, where they are 
such ns n prudent owner, or his tenants, might 
have prevented. Where buildings are torn 
down after a contract for sale, and before 
the purchaser takes or was hound to take pos
session, the vendor is primft facie accountable 
for the loss. S. 11 Gr. 245.

Dower Outstanding.)—A party agreeing 
to convey is hound to do so free front dower, 
or if the wife will not release, then to convey 
subject thereto, with an abatement in the 
purchase money, Kcndrcw v. S heir an. I Gr. 
578: YanXorman v. Itcauprc, 5 Gr. 590.

See, also, Skinner v. Ainsworth, 24 Gr. 148.
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An owner of real estate who alone enters 
into an agreement to sell will he required to 
procure a bar of his wife’s dower or abate the 
purchase money in the event of her refusal. 
V;in Norman v. Renupre, 5 (ir. 599, followed. 
I.niinl'i 'ill v. Stuhhx. 21 (ir. :iS7.

A Milicntion — Forum."] — An appli
cation h.v a purchaser in a suit for speeilie per- 
furinance for abatement of purchase money, on 
the ground of outstanding dower, should be 
made in court, not in chambers. Skinners v. 
i,rahuin. 1 (*b. (’h. 212.

Improvements Vendor Vnahlc to Cotn- 
Semble, that the court can decree 

compensation for improvements where the 
vendor is unable to complete the title, but 
such a decree will not he made where speci
fic performance can lie compelled. Where 
the owner of an estate was present and per- 
n tfed a third person te agree for the sale 
of his land, and the purchaser was let into 
pusM-ssimi. made improvements, and. being 
afterwards ejected by the owner of the 
property, tiled a bill for payment of the value 
ol those improvements, the court allowed a 
demurrer for want of equity. Davis v. Sny 
dir. 1 (ir. 134.

Misconduct of Agents - Dday.] — A 
purchaser from the defendants at a public 
auction, filed n bill for specific performance, 
injunction, and compensation, alleging mis
conduct of the defendants’ agents at the sale 
and otherwise, and consequent damage to 
him. which allegations were partly disproved 
by the evidence. However, as the delay in 
completing the title was owing in a great 
measure to defendants, the court made a 
decree for specific performance and injunc
tion; but without costs or compensation. 
Mnsaop v. Trust and Loan Co., 11 (ir. 204.

Misrepresentations Costs.]— Although 
n vendor is allowed great latitude in the state
ments or exaggerations he may make as to the 
general qualities and capabilities of land he is 
about to offer for sale, still he will not he 
permitted to make direct misstatements and 
misrepresentations as to matters of fact which 
would naturally have the effect of inducing 
persons resident at a distance to bid for the 
property. Therefore, where an advertisement 
of property about to be sold described it as 
being ” a farm of eighty-one and a quarter 
n res. twenty acres cleared nud fenced,” on 
I e faith of which tin- plaintiff purchased, 
when in fact there was not any clearing or 
fencing made upon the premises, the court, in 
pronouncing n decree for specific performance 
;u the instance of the purchaser, directed n re- 
fefenev in the master to make an allowance in 
rc-i'ei't of the matters misrepresented, and 
ordered the vendor to pay the costs of the 
■ Stammers v. O'Donohoe 28 <ir. 207; 
s. X. h A. It. 101. 11 8. (’, R. 358.

Partnership Land- Refusal of one Part- 
ii-r to Convey.]—Where a contract is made 
I "tie partner for the sale of partnership 
i l l', to which the other partner refuses to 

ei i. tin- purchaser cannot insist upon 
; >k,"g the share in the lands of the contract
ing partner with a proportionate abatement in 
tin- price. Judgment in 22 O. It. 5111 reversed. 
On in v. R apple. 20 A. R. 291.

See Carroll v. Williams. 1 O. R. 150; 
r v. Coûtes, 14 O. It. 195.

' * , also, post 7.
Vol. III. u—209—00

2. Conditional Contract.
Church Condition as In Congregation— 

Contrait Incoming Absolute — Change of 
Faith.]—The owner agreed to sell u site for 
a burial ground and church in connection with 

! the Tree (’hurch of Scotland, if a congregation 
: thereof could lx- brought together. A church 

was built thereon, and the congregation as- 
i Pembled and divine service was performed 
i therein. Several years afterwards the great 
; body of the congregation abandoned their con

nection with the Tree Church ; and they, in 
conjunction with the vendor, assumed to ex
clude such of the members as continued to ad
here to the Tree Church. On an information 
filed in the name of the attorney-general 
Held. that, although at first conditional, the 
contract, by reason of a congregation having 
assembled, bad become absolute; and that, so 
long as even one member remained to claim 
the site and church on behalf of the Tree 
Church, the right of that body continued, not
withstanding the change of opinion in the 
body of the members ; and any further inter
ference with such right was restrained, and 
specific performance of the contract decreed 
with costs. Attornvy-Uinvrul v. Christo, KÎ 
Ur. 495.

Expenses of Sale -Offer—Aceeptanec. |— 
C. it. S., being the owner of certain lease
hold property, wrote E. E. K., a land agent, 
a letter in these words : “ Please call on J. 
J. It. He keeps a small shop lb- re
sides in my house on I*, street, and has been 

j wanting to purehase it for some time. Tell 
! him if he gives me $235 cash at once I will 
| send the papers to you for him. and he can 
I pay over the money to you. Please write 
i me by return mail." On the following day 

E. E. K. wrote J. J. It. as follows ; ".Mr. 
S. of Men ford wishes me to say that if you 
desire to purchase some property In- owns on 
1*. Street, that if you giu- him scash he 
will send the deeds to me and deliver them 

, to you. Your early reply will very much 
oblige.” About a month after an acceptance 

, was indorsed on the latter letter in these 
words, “ I hereby accept the above on tin- un
derstanding that 1 pay no expenses." and it 
was signed by J. J. It. In an action for spe-i-
fle performance by J. J. R. against C. R. s. : 
Held, that the letter from (’. It. S. did not con
tain authority to E. E. Ix. to enter into a con
tract for the sale of the property. Held, also, 

i that, even if there hail been no question ns to 
the authority of E. E. K.. the insertion of the 
words "on tin- understanding that 1 pay no 
expenses” in the acceptance prevented jt from 
being considered an acceptance of tin- offer 
said to he contained in the letter of E. E. K. 
Ryan v. Sing. 7 O. R. 2(M5.

Fencing and Building. 1 -A vendee cov
enanted to fence tin* land forthwith, and to 

1 build a house within a limited time; and the 
vendor agreed to convey upon payment of the 
purchase money and the due fulfilment of all 
the vendee's other covenants. The vendee, 
without waiting for the time appointai for 

; payment, and without either fencing or build
ing, tendered the purchase money and inter
est, and his deed being refused In- filed bis 
bill for specific performance of the agreement 
to convey. The hill was dismissed with costs. 
Allen v. Itoun. 4 (Ir. 439,

Mortgage -Discharge—Renewal of Lease 
—Ordnance Lands.]—The plaintiff, lessee of
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some ordnance lands, assigned his interest | 
therein to defendant in 1847, the latter agree- |
ing in consideration thereof to pay oil" an j 
execution against plaintiff, and if the Ord- ] 
nance depart ment would give defendant a deed t
in ...... it the lot or u lease renewable in per- |
petuity at the then rent, to release a mort- i 
gage lie had against the plaintiff on other 
land. The department refused to do cither, 
hut eleven years afterwards sold the land 
to defendant at a price greatly exceeding the I 
sum of which the rent would he the interest 
ut six lier cent. The bill was for the dis- | 
charge of tin- mortgage, and the decree of the 
court below dismissing the hill was affirmed j 
on ap|H-al. Mclicnzic v. ïklding, 13 tir. 255),
11 Ur. 4OU.

Railway Providing 1 'rossings.]—The ow
ner of lands over which the Grand Trunk Rail
way would pass, offered to convey a portion 
thereof for a station house upon certain condi
tions. which offer was rejected. Afterwards he 
agreed in writing with the solicitor of the : 
contractors to convey a quantity of land not 
to exceed ten acres, upon condition that the 1 
station should !"• placed upon It. He refused 
to convey unless the contractors would secure 
to him three crossings over the track, and 
brought ejectment to turn them out of 
possession of the land so agreed to he con
veyed. The court decreed a specific perform
ance of the agreement to convey, and stayed ; 
the ejectment, though defendant swore that 
the condition upon which he agreed to convey i 
was that the crossings should he secured to 
him. Jackson v, Jessup, 5 Ur. 524.

--------  Providing ('illvert.]—The owner of
land agreed to convey part to a railway com- I 
pany. the consideration for which was paid, 
on which to erect an embankment, on condi- : 
tiou that the company would make a culvert 
through sui'h embankment. The building of 
the railway passed into the hands of another , 
company, who built the embankment, hut . 
made no culvert, they having had no notice of 
the condition. Upon a bill filed by him for 
the specific performance of the covenant to : 
construct such culvert:—Held, that it would 
he a hardship to compel the company to build : 
the culvert, the cost of which would In» very 
great, and that the parties ought to he placed 
in the same position as before the agreement, 
in order that the company might proceed tin- ; 
der the Railway Act : the court retaining the ; 
hill until such proceedings were taken, giving 1 
to each party liberty to apply, but. refusing | 
either party any costs. IIill v. Ilnffalo anil ' 
Lake Union R. IV. ('•>., 10 Or. 800.

Timber Limit — Contemplated Reserva
tion.] A., the lessee of a timber limit, had 
an interview with R. as to the sale to him of 
part of it. A. offered to take $400. and letters , 
passed which amounted to a contract at law I 
to sell at that price. A.'s offer, however, hail | 
been made in contemplation of a reservation j 
and condition spoken of it the Interview, but
not mentioned in the letters:—Held, that the 
purchaser was not entitled to a specific iier- 
formanee. without the reservation and condi
tion. Xccdlrr v. Campbell. 17 Ur. 51)2.

Title- I pin oral of.]-—It WS1 agreed by 
and between a vendor and purchaser, that so j 
soon as a title satisfactory to the solicitors of 
the vendee could be afforded him. the vendee I 
should purchase the land for $4.000 cash: — 
Held, that, in the absence of mala tides, the I

approval of the title by the solicitors of the 
vendee was a condition precedent to the right 
of the vendor to call for a specific perform
ance of the agreement. Boulton v. nethune, 
21 Ur. 110. See S. ('., ib. 478; Dewitt v. 
Thomas, 7 C. P. 505.

--------- Completion of—Offer—Acceptance.]
—On the 20th January, 1882, Mcl. wrote to 
II. as follows: “A. Mcl. agrees to take 
$35,000 for property known as McM. block. 
Terms—one-third cash, balance in one year 
at eight per cent, per annum. Open until 
Saturday 28tli, noon." On the same day 11. 
accepted this offer in the following terms : " [ 
beg to accept your offer made this morning. 
I will accept the property known as McM. 
block, being the property on M. street, for 
$35,000, payable one-third cash on comple
tion of title, and balance in one year at eight 
per cent. You will please have papers and 
abstract submitted by your solicitor to X. F. 
II.. Ksq., 22 1». block, as soon as possible, that 
I may get conveyance and give mortgage:"— 
Held, that there wo no binding uncondi
tional acceptance of the offer of sale, and 
therefore no completed contract of sale be
tween the parties. McIntyre v. Hood, it S.
V. It. 850.

See Cameron v. Wellington, Grey, and 
Bruce U. It . l'o., 28 Ur. 327.

3. Damages where Snecific Performance Re-

Purchase at Auction -Absence of J/«m- 
orandum.]—An intending purchaser attended 
an auction sale of lands and bid off the prop- 
erty. but no memorandum or agreement was 
signed evidencing the contract. The pur
chaser having filed a bill for specific perform
ance: Held, not a case In which the court
would, on refusing specific performance, direct 
an inquiry as to damages under 28 Viet. c. 
17. and that the plaintiff should pay the cost* 
of the suit. O'Donnell v. Black, IS) Ur. <120.

Vendor and Purchaser Rights under 
Agreement—Breach by Both Parties.]— Un
der s. 32 of the A. J. Act of 1873. the court of 
chancery has cognizance of all the rights of all 
the parties arising out of an agreement : and if 
either is entitled to damages, the court ought 
to ascertain them. In this view, in a suit for 
specific performance, to which the plaintiff 
was found not entitled, a reference was dir
ected to inquire as to damages sustained by 
the purchaser by reason of breach of the con
tract. and also as to damages sustained by the 
vendor by reason of breach of covenants in the 
instrument constituting the agreement. Casey 
v. Ilanlon, 22 Ur. 445.

--------- Rights under Agreement—Fraud-
Measure of Damages.]—On a bill filed to re
scind a contract for the sale of land, the de
fendants asked by way of cross-relief to have 
the same specifically performed. On a re
hearing the court refused specific performance 
or rescission, but. having regard to the finding 
of the Judge at the trial, that no actual fraud 
had been proved against the defendant, tin* 
purchaser, though it appeared that to a cer
tain extent he had overreached the plaintiff, 
an old woman, when making the contract, 
they ordered a reference, following Casey v. 
Hanlon. 22 Ur. 225, to ascertain the amount.
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il' any. of the defendant's damages. The
inter found defendant entitled t<> $11.05, his 

cost# of investigating the title, but refused 
to allow him $1,UUU, which was the difference 
l-iween tlie contract price and the value of 
tin- land: and on appeal the report was con
tinued. dough v. liench, 1) 1\ It. 431.

.<'<(• Stuart v. McVirar, 18 V. It. 250, post 
VIII.

4. Default, Delay, or Laches,

(a) In Carrying out Contract.
Consideration - Performance of Work'

ll.] On a sale <>i land ii was agreed 
that the purchaser might pay the price by 
il-iiinr certain chopping on other land of the 
vendor's. No time was fixed for this work.
i in a hill by the purchaser for specific per
formance -Held, that he was not to lie 
treated as in default, so ns to lose his right 
I-- specific performance, without proof of hav
ing neglected to do the work after request. 
lira ml v. Martin, It» (Jr. 500.

Time not of Essence -.Volice to End 
Contract.|—Semble, that when one party to a 
contract tin which time is not of the essence I 
desires t-> put an end to the contract, in con
sequence of the Inches of the other party 
tli-’Mo. the pro|H*r mode of doing so is to give 
notice that unless completed within a period 
to he fixed, the contract will he considered

I. O’Ket /- \. Taylor, 2 Or. nr».

------ Reasonable Time.]—The purchaser
under contract for sale of land is not entitled 
to a decree for specific performance by the 
v iolor unless he has been prompt in the 
performance of the obligations devolving upon 
him and always ready to carry out the con
tract on his part within a reasonable time, 
even though time was not of its essence; nor 
when he has declared his inability to perform 
hi- share of the contract. Wallace v. Hess 
Inn. r.l S. ('. It. 171.

Time of Essence -Endeavour to Perform 
t Dies non Tt '"/< r. | in an act ion 

for specific performance, even when time is of 
the essence of the agreement, if the party 
in default has done what in him lay to per
form the contract, the court may, in the <-\er- 
‘•isc of its discretion, grant the relief claimed. 
And where, by such agreement, the convey - 
an-.- was to he tendered by the plaintiff to the 
-I t- ndant and the transaction closed on the

lav of June,” which fell on Sunday. 
" hen mi tender was made, and the conduct of 
the defendant on the following day was such 

■ exclude a tender on that day. in an ac- 
1 a-n for <p<N-ific performance the plaintiff was 
held entitled to judgment. Cudney v. (lives, 
2U O. It. 500.

— Excuse for Delay.] — Where the 
a -1 - ment was that defendant should advance 
h- -ii- v mi the purchase of the land, and that 

plaintiff should have the right to repur- 
ihe some by a certain day, upon pay-

ii i "f the amount so advanced, and interest.
: . I .-r with what was paid by defendant for

ements and insurance, and it was ex- 
l v stipulated that time should be of the
.... e of the contract :—Held. that, although

t. as a general rule, will hold a party 
t" i’form such a contract within the time

; limited, yet it may and will admit him to
- shew a good and valid reason for non-perform- 

tuice within such time, and in that case may 
order specific performance. MvSweeneu v.

i A ay, 15 Ur. 432.

I -------- Presumption from Circumstances.]
— The defendant U. agreed to sell to the plain- 

j J-tfis certain timber limits for $25.000, stipu- 
i fitting that they should have a certain named 
; time to inspect the property and arrange
- for payment of the price. Subsequently, on 

the 20th August, the plaintiffs wrote excusing 
themselves tor not having carried out the 
purchase and asking for an extension of time

1 lor their accepting or refusing " your limits— 
one or two weeks if possible." In answer, U. 
suggested that it was not necessary to make 
any extension of time for the acceptance of the 
offer by the plaintiffs, and that they should 
write stating they were satisfied with the tim
ber, the quality and the price, and that they 

i only wished the extension of time to make 
j their financial arrangements, adding, "and if 

you do this you can consider this letter au
thority for the additional time." The plain
tiffs wrote accordingly, and the further time 

! asked for expired on the loth September, hut 
, they failed fully to complete the purchase at 

the time named, and U. sold to the other de
fendant :—Held, that, looking at tin- nature of 
the property, the subject of the contract, time 
would, without any stipulation in respect 
thereof, he regarded as essential ; and it was 
intended by the parties that it should he so, 
and understood by them that it was so; and 

; the subsequent correspondence shewed it to 
have been expressly made so, and, therefore,

1 that the plaintiff's were not entitled to a s|*-vi- 
fic performance of the contract. Crossfield v. 
Gould, » A. It. 218.

—------ Presumption from Circumstances—
Waiver of Condition.] -Held, by the Queen's 
bench division, that although, where the prop
erty in a contract for the sale or exchange 
of lands is of a sjieculative character, the pre
sumption is that time is of the essence of the 
agreement, auch presumption may, as when 
a time is expressly fixed, be rebutted by the 
parties treating the contract as still subsisting 
after the time fixed for its completion. The 
court of appeal was divided in opinion. 
Held, by tin- supreme court of Canada, affirm
ing in this respect the judgments below, that 
time was originally of the essence of the con
tract, but there was a waiver by the de
fendant of a compliance with the provision 
as to time by entering into negotiations as to 
the title after its expiration. Robinson v. 
Harris, 21 O. II. 43. I'd A. H. 134. 21 S. C. 
It. 31*0.

See McArthur v. The Queen, 10 O. It. 191 ; 
Hayes v. Elmsley, 21 <>. It. 502. 19 A. It. 
291. 23 S. (’. It. 023 : Stevenson v. Davis, 21 
O. It. 042. 19 A. It. 591. 23 S. C. It. 029.

(b) In Commencing Suit.

Purchaser and Persons Claiming un
der him- -Possession—Payment- -Suffiï-ùnry 
of Delay to Disentitle.]—The vendor at the 
time of entering into the contract received 
one-fifth of the purchase money, the balance 
being payable in four annual instalments, and 
the vendee took possession and continued to 
occupy the land, hut made no further pay
ment. notwithstanding frequent applications.
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About three years after the contract the ven
dor resold and conveyed the land to another 
person, who had notice, ami the purchaser 
brought ejectment against the first vendee, 
who tiled a bill for specific performance of the 
contract against the vendor and such second 
purchaser: Held, that the delay was not 
sufficient to disentitle the plaintiff to the re
lief sought. Semble, that the peculiar condi 
tion of real properly in this Province, and 
the peculiar practice which has grown up in 
relation to sales, may require a modification 
of English cases, with regard to the doctrine 
of laches as affecting the right to specific per
formance. O’Keefe v. Taylor, 2 tir. W5.

Where the purchaser is not let into posses
sion. what delay on his part in taking steps 
to enforce his contract will disentitle him to 
specific performance, considered. Ilouk v. .1/c- 
(jui i h, i ir. toO, i Qr. 281.

In this country a much loss delay will, in 
many cases, be sufficient to bar specific per
formance than would be sufficient in Englnml. 
S. < „ 4 <{r. 231.

A person in possession of lands contracted, 
in 1848. for the purchase thereof, and about 
a year afterwards, having paid nothing, ab
sconded from the Province, leaving his fam
ily in possession. In June, I860, the owner 
obtained possession by ejectment, and in Jan
uary. 1851, sold the property to another pur
chaser, who remained in possession until Sep
tember. 1853. and laid out large sums in im
provements. when the original vendee assigned 
his agreement to the plaintiff, who thereupon 
filed a bill for specific performance of the 
agreement. The court dismissed the hill with 
costs. 1 un Wagner v. Torryherry, 5 (ir. 324.

The vendor let the purchasers Into posses
sion. Imt some years afterwards, on default in 
payment of the purchase money, the vendor 
obtained possession by ejectment. Subse
quently the purchase money was tendered and 
refuted, and the purchasers took no steps for 
eighteen years to enforce their claim, during 
all which time the vendor remained in posses
sion ns owner : the property, during the in
terval. having Increased very much in value. 
A bill filed by iin- purchasers, and subse
quently revived by their representatives, was 
dismissed with costs. Crawford v. llirdsall. 
8 (ir. 415.

In 1850 the owner of UK) acre* of land, with 
the view, as was admitted, of retaining his 
son upon the property and settling him in life, 
agreed to convey to him in fee 50 acres, worth 
at least £150, upon payment of £30, in six 
years without interest, and executed a bond 
for that purpose. After this, the son went to 
work about the country, and resided some 
years in a distant part of the Province, some
times returning when out of employment and 
residing with the other member* of his father'* 
family, and during such residence assisting in 
the usual work of the farm. Nothing was 
ever paid, although it was alleged that the son 
was entitled to a credit for services rendered. 
After about ten year* the son filed a hill to 
enforce a specific performance* of the con
tract evidenced by the bond, and obtained a 
decree. Vpon appeal this decree was reversed, 
and the hill dismissed with costs, unless the 
plaintiff should within one month deliver up 
the bond to be cancelled ; in that event the

dismissal to be without costs. Evans v. 
Evans, 2 E. & A. 150.

The intestate contracted with «h-fendant for 
the purchase of a village lot in Itothwell. and 
paid part of the purchase money. The ven
dor afterwards agreed to Imihl on th«* prem
ises, for which the purchaser was to pay hy 
instalments, and the vendor was to hold pos
session and receive ih«- rents meanwhile on 
account. The purchaser, having made default, 
ilieil intestate, leaving no other means. The 
heirs having lain by for a number of years, un
til oil was discovered near Bothwell, and pro
perty had risen in value, their bill to enforce 
the purchase was dismissed with costs, on the 
ground of laches. Walker v. Itrown, II (ir. 
237.

In 1841, defemlant contracted to sell a build
ing l«»t in Toronto to the plaintiff's father 
(one of defendant’s workmen i for $500, pay
able in eight annual instalments. The pur
chaser built two small houses on the lot, 
and died in i860, Intestate. The plaintiff, his 
only child, immediately afterwards enlisted 
ami left Canada, leaving a power of attorney 
with one A. to manage his affairs: he was 
not quite of age at this time. In February, 
1X1It. defendant brought ejectment, and A. in 
the following March filed a bill in pluintiff's 
name for specific performance of the contract 
Itefemlant nssert«-d that there was about $*00 
due thereon, and the claim appeared to be 
confirmed by a book produced by a bookkeeper 
of defendant, who was examined ns a witness. 
The value of the property at the time was 
about $700. A., believing defendant's re
presentations. agreed with him to dismiss the 
bill with costs, and gave up possession to de
fendant. Some years afterwards the plaintiff 
returned, and discovered that not one-lmlf the 
amount so claimed by defendant was due at 
the time of dismissing the bill, and there 
upon filed a bill for specific performance, and 
proved this stale of the account from entries 
in the books of defendant and otherwise:— 
Held, in view of the misrepresentation* of the 
defemlant and the absence of the plaintiff, 
that the plaintiff's right to a decree was not 
barred by lapse of time. Larkin v. Good, 17 
Or. 585.

In a suit for specific p<-rformance of an 
agreement by the devisee of land to convey to 
V.. it appeared that the agreement of sale to 
I*, was executed in 1884, and the suit was not 
instituted until four years later. V. was in 
possession of the land during the interval:— 
Held, that, as the evidence clearly shewed that 
P. was only in possession as agent of the trus
tees umler the will and caretaker of the land, 
ami .1' by the term* of the agreement i 
was to be of the essence of the contract, the 
delay was a sufficient answer to tla- suit. 
Torier V. Ilalc, 23 8. C. It. 266.

Vendor's Heirs - 1‘ossrMsion—/t»iih''ul 
Contrait.] A contract in writing for the sale 
of land had not b<*en acted on during the ven
dor's life. Possession was afterwards taken 
by the vendee, but no improvement mnde. 
In a suit for specific performance brought hy 
the vendor's heirs against the vendee's heirs 
after the latter had come of age, the evidence 
given threw considerable doubt on the <-on- 
tract :—Held, that the doubt, coupled with the 
delay, was sufficient to prevent the commet 
being enforced. Kelly v. Sweeten. 17 (»r. 
372.
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(c) In Prosecuting Suit.

Excuse—Poverty. ]—Qutere. whether delay 
in the prosecution of n suit for specific per
formance may lie n bar to relief at the hear
ing. There having been delay in bringing the 
suit, and great delay in prosecuting it, at 
the hearing a reference was directed to the 
master to inquire as to the cause of the latter 
delay. The master reported that the cause 
was ihe plaintiff's poverty. On further dir
ections the bill was dismissed. McMahon v. 
o' \< it, 10 Or. 570.

(d) Other Laches.
Abandoning Possession - - Subsequent 

Resumption — Estoppel — Ejectment—Equit- 
uble Defence.']—lu ejectment defendant set 
np an equitable defence, that he hail been

to work and serve the plaintiff
and manage bis affairs for many years, 
fix plaintiff's representations, promise, and 
agreement to give him the land and the 
immediate possession thereof, as a reward 
therefor; that defendant was put into posses
sion accordingly and worked the land and 
made improvements. &c. ; that subsequently, 
in furtherance of such representations. &e., 
and in consideration of such work and ser
vices. plaintiff signed a written agreement to 
cm- defendant the land, thereby confirming 
i in in possession ; and defendant thereafter 
made improvements and was assessed and paid 
the taxes: that defendant had paid the full 
consideration and performed all conditions to 
entitle him to hold possession of the land and 
to all the plaintiff's rights therein. At the 
trial the equitable defence was proved, the 
agreement mentioned having been signed in 
|si,:,. but it was urged that because defendant, 
being out of possession, had in 1874 procured 
one In., the plaintiff's tenant, to give him pos- 
ses-ion. informing him of his claim, and had 
paid the plaintiff $70 rent due by H.. he was 
'"■topped from denying the plaintiff's title; 
and further, that defendant, having been out 
oi possession for nine years, was estopped by 
lii- laches:—Held, that under the Administra
tion of Justice Act defendant was entitled to 
hold possession, and to have the agreement 
sp-H-iiically performed, though before that Act 
li" must have filed his bill for specific perform
ance. and for an injunction restraining the 
< i c iment: that neither the manner in which 
lv- obtained possession, nor his laches, could 
defeat his right to specific performance of the 
agn-ciuent, which had been fully executed on 
li -- part. The verdict for defendant was there
for" ordered to stand, and a decree made for 
a l"-i petual injunction against the ejectment, 
■ I "I for a conveyance of the land. Westgate 
'• Westgate, 28 C. P. 283.

Enforcing Claim at Law.]—Mere delay 
of n party to enforce his claim at law, fur- 
i : - no ground for the court of chancery 

i ' rl. ring with his legal right, although it 
""-lii be a good answer were he seeking speci- 

i lonnanee of the contract. Allan v. New- 
»'«*, 13 Gr. 304.

Objecting to Title.]—See Nason v. Arm- 
j . 22 O. It. 542. 21 A. It. 183. 25 S. C.

, Repudiating Agreement for Fraud—
lUIr as Ground for Enforcement.)—See

Livingstone v. Acre, Wallace v. 1ère. 15 <Jr. 
«10. post 7.

5. Defects in Subject Matter of Contract.

Sale for Particular Purpose — Knoic 
ledge of Unfitness.] Defendant agreed for the 
purchase of a factory near a small stream, 
intending to carry on there his occupation of 
soap and candle manufacturer. Afterwards 
defendant discovered that he would not have 
a right to throw the refuse of his factory into 
the stream, and without this privilege the 
property would lie useless for his intended pur
pose. of which the vendors were aware when 
making the contract:—Held, that the vendee 
was hound to complete the contract, although 
the vendors had not |>ointed out this fact at 
the time of the sale, dames v. Freeland, 5 Ur.

-----  11,11 Lot O! Water PrMlcpe.)
Defendant agreed to purchase a piece of land, 
“with a water privilege attached," for the 
avowed purpose of erecting a mill on the land, 
and storing or booming the logs for his mill 
in the water adjoining: Held, that this did 
not bind the vendor to retain the water in its 
then state for the purpose of securing to the 
defendant the benefit of such booming or 
storage: and. notwithstanding the loss of the 
water privilege by reason of one of the dams 
having fallen into decay, defendant was bound 
to perform the agreement. Dickson v. Clarke, 
25 (ir. 173.

See Commercial Hank v. McConnell. 7 (Jr. 
323

U. Exchange of Lands.

Land out of Ontario— Jurisdiction.]— 
The plaintiff, a resilient of Buffalo, United 
States, agreed in writing with the defendant 
to exchange certain land situate in Buffalo for 
land of the defendant situate in Ontario; and 
brought this action for specific performance 
of the contract: — Held, that the plaintiff 
having brought his action in this court, there
by submitting to its jurisdiction, the coart 
would decree specific performance. Mont
gomery v. Ruppentburg, 31 O. It. 433.

Powers of Executor.]—An executor or 
administrator cannot, having regard to II. S. 
O. c. His. s. it. and 54 Viet. c. is. s. 2 <0.1, 
make the lands of the testator or intestate the 
subject of speculation or exchange by him in 
the same manner ns if the lands were his own. 
The court refused to decree specific perform
ance of a contract by an executor to exchange 
lands of his testatrix for other lands, ns the 
purpose of the exchange could not have been 
the payment of délits or the distribution of the 
estate, and it was shewn that the beneficiaries 
objected to the exchange, and it did not appear 
that the official guardian had been consulted. 
Tcnute v. Walsh. 24 O. R. 300.

Sec McRae v. Froom, 17 Gr. 357: Cudney 
v. Gives, 20 O. R. BOO : Robinson V. Harris, 
21 O. It. 43. 10 A. It. 134. 21 S. C. 1{ 390; 
St. Denis v. Higgins. 21 O. It. 280; Moor- 
h < ni sc v. Hcirisli. 22 A. It. 172; Gray v. 
Rector, 15 Gr. 205, 10 Gr. 014.
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7. Fraud or Mi*rt pre*t ntation.

Absence of Consideration — Mental In- 
comprit nee- l‘ureka*trn for Value—Kquitic* 
—I.aeht*.]—The defendant, a man of weak 
intellect, wan fraudulently induced to execute 
a null-daim deed of certain land without con
sideration. The land was afterward* convey
ed to the plaintiffs for value, against whom, 
after more than fifteen years, defendant 
brought ejectment, and it was decided that the 
legal title had not passed by bis deed. The 
plaintiffs lhereu|Min filed a bill to reform de
fendant's deed. or. treating it as a contract 
only, for a specific performance thereof :— 
Held, i 1 i that, though the plaintiffs had 
equities ns purchasers for value, yet defend
ant bad an equity to set aside his deed : and 
that his equity being the elder, and having the 
legal title, the court could not give the plain
tiffs relief: and (2» that, though the Inches 
and acquiescence of the defendant might he a 
reason for refusing him relief if a plaintiff, 
still they were not a ground for granting the 
plaintiffs the relief sought : and the court dis
missed the bill with costs. lAringatonc v. 
Acre, Walla et v. Acre, 11 (»r. <110.

Advertisement Mi*repreaeutatinn*.] — 
Property held by a building society in security 
was described in the advertisement for sale as 
rented for £72. and with forty acres of it n 
dense forest of pine, In reality it was rented 
for £10 only, and the pinery bad no existence. 
The purchaser filed a bill for specific perform
ance of the contract with an abatement of the 
price, and declined to accept performance 
without compensation. The court dismissed 
the bill, but without costs. (hthornc v. Farm
er* a ntl Mechanic*' lluildiiiq Foeiety, ! (ir. 
320.

By the advertisement of an intended sale of 
land in lots, it was stated: “ The soil is well 
adapted for gardening purposes, and a con
siderable portion of the property is covered 
with a fine growth of pine and oak, which will 
yield a large quantity of cordwood. and the 
remainder is covered with an ornamental sec
ond growth of evergreen and various other 
kinds of trees." A purchaser at the sale, 
which took place upon the property, set up ns 
a defence to a suit for specific performance, 
that this description was untrue:- Held, that 
these representations, having been in respect 
of matters which were objects of sense, and 
ns to which an intending purchaser ought in 
prudence to have examined for himself, formed 
no ground for relief from the contract, ('rook* 
v. Ilavia, 0 tir. 317.

Contemplated Resale to Third Per
son Fal*t Itcprcucnlation a* to.]—The 
plaintiff negotiated with the defendants for 
the purchase of the lands in question, and at 
different times obtained from them writings 
giving him the option to purchase for $20.<*>0. 
Defendant* eel op that the* negotiation* 
were had with the plaintiff, as their agent, 
with a view of effecting through him a sale to 
a society, at the same or a higher price to the 
defendants. After these options had I teen 
given to the plaintiff, he on the forenoon of 
the 17th February. 1882. agreed to sell to the 
society for $2.1.000. and afterwards on the 
same day lie went to the defendants and 
offered to purchase for $10.100 in lieu of 
the $20,000 previously named. He was asked

by the defendants whether the sale to the 
society was off. to which he replied that it 
was. and in the same conversation Informed 
the defendants that he could not sell the prop
er! v for $20.000. as a reason why lie should 
get it for $10.100, for if sold to another, lie the 
plaintiff, would be entitled to a commission of 
$100: and the defendants thereupon ngn-cd to 
sell to plaintiff for $10.100. Subsequently on 

[ the same day plaintiff entered into a contract 
in writing to sell to the society for $21.- 
INMi : Held. that, without reference to the 
question of agency to sell, the evidence shewed 

! that a sale to the society was in contem
plation of both parties and was the founda
tion of the transaction, and that the niisiv 
presentation of the plaintiff in regard to the 
sale to the society, was such as disentitled 
him to u deem* for specific performance. 
Walmalcy v. (Iriffith, 10 A. R. 327.

Exorbitant Price Intoxication of Par- 
cha*t'r—Failure Itt Shi ir Fraud—Co*t«. | 
The vendee set up that lie had been led into 
drink h.v the fraudulent contrivances of the 
vendor, and while intoxicated had been in
duced to sign the agreement, in which the 
price stipulated was most exorbitant. It was 
clearly shewn that the purchaser had executed 
the contract while intoxicated, and that the 
price was exorbitant, but the court exonerated 
the vendor from any fraud, and therefore re
fused defendant his costs on dismissing the 
bill for specific performance. Schofield v. 
Tummond*. <$ Gr. 1(18.

Failure to Prove Deceit.)—A vendor, 
having agreed to sell land, afterwards coti- 

1 veyed it to n third party, with notice, at an 
advanced price, alleging as a reason that he 
had been deceived in making the agreement. 
The court decreed specific performance : the 
statements in the answer having been contra
dicted by the person by whom defendant swore 
he had been misled. Ihvinc v. Uriffiu, 4 Gr. 
<103.

“ Puffing " at Auction Sale - Failure 
to Pro re Injury.]—A sale by auction being 
about to take place, an intending purclm«er 
was told by a person who had previously pur
chased a portion of the same property, that 
he intended buying more : that he expected the 
property would fetch about £70 or £8" an 
acre, and that he was prepared to go tl<"> 
per acre for what he intended to buy. It 
was shewn that, by an arrangement with the 
owner of the estate, this person was to have 
the lots desired by him at the same price n< 
lie had paid for 1ns first purchase, no mat
ter at what price they might be knocked down 
to him : and they were accordingly hid "ff 
by him at a rate much higher than that form
erly paid by him :—Held, that this was not 
putting, although it might mislead the intend
ing purchaser, who swore that he relied on 
the opinion of this person, but. ns lie did not 
swear that he had been influenced by his ex
ample or the information thus given by him, 
the court decreed specific performance of the 
contract for the purchase of certain portions 
of the estate bid off by him at the auction. 
Crook* v. Itari*. 0 (Ir. 317.

Representation* as to Value — Ex
change—Caveat F.mptor.]—A. and It. had 
each a wild lot, and negotiated for an ex
change. A. asserted that his lot was worth 
$000; It., that his was worth $800. They 
ultimately agreed to exchange, 11. to pay
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$1ini in money. Neither had any knowledge 
of the other's l"t. but the truth was, that 
A.'s lot was worth $400 only : — Held, that 
tin* doctrine en vent emptor applied, and that 
A. was entitled to enforce the contract, Me
lt a e v. F room, 17 Gr. .‘$07.

Set UoLeod v, Orion, 17 Or. 84; Stow* 
urns v. O'Donohoc, 28 <;r. 207. 8 A. It. 101. 
11 S. ('. It. :$T>M ; Gough v. Hcnch, 0 O. It. 
«ilfit, post 0.

s. I mihililn of Purchaser to Perform Con
tract.

Speculative Purchase.] -The court will 
not encourage speculative purchases. Where, 
therefore, it was shewn that a purchaser could 
not pay for the property, and. after several 
demands upon him to complete the purchase, 
the vendor sold to a third party with the 
knowledge of the original purchaser, who ap
peared to acquiesce in it : hut afterwards, 
when, by reason of the construction of a 
railway, the land had increased very much in 
value, filed a hill for specific performance, the 
court dismissed the hill with costs. Langstaffi 
v. Mans field, 4 Gr. (107.

Third Party—Assignment of Security 
In. | -By the contract the property was agreed 
to lie paid for. in part, by an assignment of 
a mortgage,, to Ik* obtained from a third 
party. Afterwards the purchaser alleged the 
refusal of the mortgagee to assign. The court 
refused to decree specific performance at the 
instance of the vendor, hut directed an in
quiry. whether or not the mortgagee was still 
willing and able to assign the mortgage. 

1 no,/,/ v. Hull. 7 Gr. 47.
Sir Wallace v. Ilcsslcin, 29 S. C. It. 171, 

ante 4 (a).

Inadequate or Exorbitant Consideration.
Ignorance of Rights—Small Price.]—A 

contract to he specifically performed must be 
equal, fair and certain in its terms, and 
founded on good consideration. Where, there- 
'"!•■. a woman, under the impression that she 
held a life interest in two acres, when she 
was entitled to the fee and also an annual al
lowance of £10, partly in cash and partly in 
produce, charged upon other lands, agreed to 
’••'ll her interest in such two acres to the
owner of the other lands, in consideration of 
i s paying her the £iu all in cash, the court 
refused specific performance. Earl eg v. Mc- 
(.i/l. 11 Gr. 75.

Inequality of Parties Ahsener of Ad- 
>’"■ - I in procidence—Pleading.]—The plain
tiff. an old woman of eighty-six. sued for re
s' ission of a contract for the sale of land, and 
'!"■ defendant by way of cross-relief asked for 

ilic performance. The evidence shewed 
tl ii at the time of contract there WBB in 
• ciality between the parties in that the plain- 
ti'V was not so well able to protect her own 
interests, as was the defendant to protect his ; 
il it she had capriciously.and improvidentl.v 
rejected the advice of lier solicitor, who tried 
to persuade her to accept an offer more ad
vantageous; that she was illiterate, and lier 
capacity ( weak at best i was affected by lier 
extreme age, by her distress from want of

money, and by drink : that the price offered by 
defendant was clearly inadequate : that, 
though it did not appear that the defendant was 
guilty of fraud, yet that probably the plain
tiff did not clearly comprehend the terms of 
the bargain : Held, that under these circum
stances, though no sufficient reason existed for 
interfering with the decision of the Judge be
low in dismissing the plaintiff's hill, stiecifio 
performance of the agreement should not have 
been decreed, Held, also, that. Inasmuch as 
all the evidence that could throw light upon 
the case had. admittedly, been given, the fact 
that the issue of improvidence was not raised 
on the pleadings was immaterial. In such n 
case it is a mere matter of form to adapt the 
pleadings to the matters proved. Gough t 
Bench, <; U. It. (599.

Interest on Purchase Money (''im
pounding.]—Where, by a contract for sale of 
land, it was stipulated that, in the event of 
interest on the unpaid purchase money being 
unpaid at the end of each year, the same 
should he added to the principal, the court re
fused to decree specific performance by the 
vendor on payment of the principal and simple 
interest only, or except upon payment of the 
interest according to the agreement : and 
semble, that the vendee would in like manner 
have been hound to pay this amount, if the 
bill had been filed by the vendor, seeking to 
enforce the sale. Henderson v. Hickson, 9 
Gr. 379.

Marriage Bond for Heed hg Wife's Fa
ther.]—The owner of land promised the plain
tiff’s father that if the plaintiff would ninrrv 
the owner’s daughter the owner would give 
the plaintiff fifty acres of land: and after 
the marriage he did execute a bond to him 
for a conveyance thereof, reciting the pay
ment of $300 as the consideration therefor. 
The bond also contained a recital that the 
obligor desired that the land should go to the 
male issue of his daughter and her husband. 
The obligee having died, a suit to compel the 
specific jierformance of the agreement was 
filed by his infant heiress, to which the 
obligor set up the defence of want of con
sideration : as also a denial of having exe
cuted the bond. The court refused to allow 
a supplemental answer to Ik* filed setting up a 
defence as to the estate agreed to Is* con
veyed : ami. being of opinion that there was 
an" adequate consideration, made a «lecree for 
specific performance of the agreement with 
costs. Boyd v. Shouldice, 22 Gr. 1.

Purchase for Special Use—Delay in 
Complelion—Change of Circumstances—Forge 
Price.]—A person agreed to purchase for £200 
a small piece of land, worth intrinsically not 
more than £7 Ills., to use it as a millpond, and 
in order to protect himself against suits at the 
instance of the owner : hut. owing to a dis
pute as to the metes and hounds of the land, 
no deed was ever executed until after the pur
chaser’s mill was destroyed by fire, when the 
vendor tendered the deed, hut the vendee, not 
then requiring the use of the land, declined to 
complete the agreement. The court refused 
to enforce the contract, and dismissed the hill 
of the vendor, filed for that purpose, with 
costs. Blackwood v. Paul, 4 Gr. 550 ; 8. C., 
3 Gr. 394.

See Schofield v. Tummonds, 0 Gr. 508, 
ante 7.
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10. Incomplete Contract.

Resale by Vendor before Comple
tion Sotice to Su omi Purchaser—High I* of 
Original Purchaser. |- -A lot of wild lands 
were sold on credit to plaintiff in April. 1845, 
and by a subsequent arrangement a devil and 
mortgage were to lie executed in April. 1840. 
The parties then met, but separated in con
sequence of the vendor not producing bis 
title deeds as be had promised. No further 
communication passed between them, and in 
August. 1846, the vendor resold to B., who 
was aware of the plaintiff's purchase, gave 
It. a deed and took a mortgage. In the same 
month, or the next. It. went into possession 
and made considerable improvements, and, as 
be asserted, with the knowledge of the plain
tiff. No communication passed between the 
purchasers until February, IS IT. when the 
plaintiff called on It. and told him that lie 
meant to claim the property under his con
tract : in August following he filed a bill for 
specific performance. The cause was brought 
on for hearing in 1850. and specific perform
ance was decreed, with costs. McDonald v. 
Elder. 1 Or. 518.

A purchaser, when Informed that the sub
ject of his purchase lias been resold, may, 
although his contract is not ripe for execution, 
institute a suit to recover possession: still it 
would seem that all that is necessary for him 
to do is to notify the second incumbrancer that 
lie intends to insist upon his rights when the 
proper time arrives. Where a purchaser, in 
consequence of the resale, filed a bill for spe
cific performance before his contract was ripe 
for execution, the court on that ground dis
missed the bill without costs, prefacing the 
order of such dismissal with a declaration of 
the rights of the parties. Towers v. Christie, 
«; Gr. 15».

Sec post 18 (b).

11. Infants—Rights of.

Benefit of Infants -/in/niry—Consent— 
I.achesIn a suit for specific performance, 
where there were infant defendants, the court 
held that the plaintiff’s laches precluded him, 
but directed an inquiry as to whether it would 
be beneficial to the infants to affirm or annul 
the contract. If found beneficial to affirm it, 
the iila in tiff might excuse his inches : but. 
semble, all the parties beneficially interested 
must, consent i" the inquiry. Chevallier v. 
Strong, 8 Gr. .‘1120,

---------  Inquiry—Sale.]—The holder of n
mortgage on real estate and of a judgment 
against the mortgagor, agreed, after the death 
of the mortgagor, with his widow and two of 
the heirs, for the release, on certain terms, of 
the equity of redemption, and for the convey
ance to him of mini her portion of the reiil 
estate in discharge of the mortgage and judg
ment debt. On a bill to enforce this agree
ment. it appeared that other children of the 
mortgagor, who were infants, were interested 
in the estate. The court refused the relief 
prayed, but directed a reference to the mas
ter to inquire if it would be more for the ad
vantage of the infants to adopt the agree
ment, or that a sale of the estate should be 
made under the decree of the court. J/c- 
Dougall v. Iiarron, » Gr. 450.

Contract Made on Behalf of Infants
—Enforcement—Prayer for General Relief.] 
—The widow and infant heirs of C. were en
titled, subject to a mortgage to 10. By agree
ment between the widow, E„ and \V., the 
premises were conveyed to W., upon an oral 
understanding that lie should retain a part of 
the premises, equal in value to the sum due 
on 10.'s mortgage, which he was to assume, 
and that he should convey the remainder of 
the land to the widow, for the benefit of her
self and children. The conveyance to W. hav
ing been made, the widow and infant heirs 
filed their bill, seeking a specific performance 
of the agreement to convey the portion agreed 
on to them : -Held, following Graham v. 
Chalmers, » Gr. 125», that the specific relief 
sought could not lie decreed, but that under 
the general prayer, and the case stated, the 
plaintiffs were entitled to some relief : and 
a demurrer was therefore overruled. Clark 
v. Ehy. 11 Gr. »8. See S. C.. 13 Gr. 371.

Costs—Infant Defendants—Ilcirs of Ven
dor.! A decree for specific performance 
against the infant heirs of vendors should lie 
without costs. The same rule as to the costs 
of a solicitor appointed by the court guardian 
ad litem to infant defendants in suits for spe
cific performance seems applicable as in mort
gage cases ; but where the purchase money has 
not been paid, the court will direct the pay
ment of the guardian’s costs from it. G'om- 
mander v. Gilric, (i Gr. 473.

--------- Infant Plaintiffs—Heirs of Vendor.]
—The vendor had died before execution of the 
conveyances, and his infant heirs sued for spe
cific performance of the contract, which de
fendants ( the vendees) expressed their wil
lingness to carry out but for the obstacle 
created by the death of the vendor leaving his 
heirs-at-law infants. The court decreed spe
cific performance, but without costs to either 
party : the costs of the infants to lie defrayed 
out of the balance of purchase money payable 
by the defendants. Wcihc v. Ferric, 10 Gr. 
98.

Fraud of Infant - Sale lcquicsccnre 
I after Majority—Estoppel.] — IVs father died 
} in 1847. His will, purporting to devise all 

his real estate to his wife in fee. was not duly 
! executed, and I), became entitled as heir-at- 

law. Three months before D. came <>f age he 
agreed with l* for the sale to him of the real 
estate for value, a conveyance to P. was
prepared by L>„ and executed by his mother, 
the devisee under the father's will. I>. being 
a witness to it. P. afterwards sold and con
veyed his interest, and I). brought ejectment 
against the purchaser. I>. had at various times 
acquiesced in the sale after he became of age:

Held, that D.’a conduct with reference to 
the sale to P. was fraudulent, and was to lie 
considered as an assertion that his mother 
was entitled as devisee in fee, although he 
was then not of age: and that such conduct, 
and his subsequent acquiescence after his at
taining majority, estopped him from denying 
the validity of the sale: and he was enjoined 
from proceeding with the ejectment, and or
dered to convey to the plaintiff, the vendee of 
P. Leary v. Rose, It) Gr. 34(5.

Heir of Purchaser Suit for Compensa
tion—Delay during Minority.]—Where a pur
chaser died after paying three-fourths of 
the purchase money, leaving an infant heir, 
who was entitled to a specific performance
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of the contract : and the vendor, at the in
stance of the administratrix, conveyed the 
property, which had greatly increased in value, 
to a third person, and it afterwards passed 
mi'- the hands of persons without notice: - 
Held, that the heir could sue the vendor in 
equity for compensation. There was a lapse 
of fourteen years alter the vendor’s convey- 
a nee before the hill for compensation was 
lil.-d, the heir having been a minor all this 
time:—Held, that the vendor having caused 
this delay by his own arrangement with the 
infant’s relations, which deprived the infant 
of their protection, this lapse of time was no 
bar to the suit. With a view to fixing the 
amount of compensation, inquiry was directed 
a-- to the condition of the estate left by the 
deceased purchaser, and whether the plaintiff 
or the estate received the benefit of any part 
of the purchase money on the subsequent sale 
of the property. Forsyth v. Johnson, 14 Or. 
fill'd.

Sale of Infant's Estate Approval of 
( url U \’irt. r. 111. |—Where a contract for 
tlie sale of an infant’s estate had been approv
ed of by the court, it was held unnecessary 
for the purpose of obtaining a decree for 
specific performance, either to allege or prove 
thaï the sale was a proper one under 12 Viet, 
c. ti2. McDonald v. Garrett, 8 tir. 290.

Suit by Representatives of Vendor
Infant Forties — Amendment.1 - Where, in 
a <uii by personal representatives of a vendor 
for the specific performance of tin- contract 
of sale, an infant heir was joined as a co
plaintiff. the court refused to make a decree, 
aiili'iiigli the bill had been taken pro confesso 
; : g ■ i inst the defendant, the purchaser, and or
dered the case to stand over, with a view to 
the plaintiffs amending their bill, by making 
tie- infant a party defendant, in order that 
the entraet might be established against him. 
Hamilton v. Walker, 12 tir. 172.

»c. also, Dalton v. McBride, 7 tir. 288 ; 
I an Warmer v. Hardin;j. 14 tir. 1«17. post 1.7 
ta1 : Aire y v. Mitchell, 21 tir. 239. 510, post 
15 (a).

12. Interest.

Purchase Money Arrears of Interest—• 
Possession—Charge.)—In a suit for 

specific performance, even where a purchaser 
has taken possession of the premises, as a 
ge eral rule lie is only liable for arrears of 
interest for a period of six years prior to the 
filing of the hill. Where the purchaser dies, 
the rights of no incumbrancer intervening, 
the vendor is entitled to a charge on the land 
in the hands of the heirs for a period beyond 
the six years, in order to prevent circuitv of 
•‘"ion. Aircy v. Mitchell, 21 Gr. 510. 239.

— Conveyance—Delay—Possession.]— 
I icl. r a contract of purchase of real estate 

that " if from any cause whatever” 
purchase money was not paid at a speci- 

f 'l time, interest should be paid from the 
1 • -if the contract, the vendor is relieved 

!>'■ payment of such interest while the delay 
in payment is caused by the wilful default of 

"'•dor in performing the obligations im- 
P°SI I upon him. A contract containing such 

1 also provided for the payment of 
tee money on delivery of the convey

ance to be prepared by the vendor. A con

veyance was tendered which the vendee would 
not accept, whereupon the vendor brought 
suit for rescission of the contract, which the 
ciuii'l refused on tin- ground that tin- con
veyance tendered was defective. He then re
fused to accept the purchase money unless in
terest from the date of the contract was paid. 
In an action by tin- vendee for specific per
formance: Held, affirming tin* decisions in 19 
A. It. 291, and 21 O. It. 592, that the vendee 
was not oliliged to pay interest from the t inu
tile suit for rescission was begun, as until 
it was decided the vendor was asserting the 
failure of the contract, and insisting that he 
had ceased to be bound by it. and after the 
decision in that suit lie was claiming interest 
to which In- was not entitled, and in both 
cases the vendee was relieved from obligation 
to tender the purchase money, lty the terms 
of the contract the vendor was to remain in 
possession until the purchase money was paid 
and receive the rents and profits: —Held, that 
up to the time the vendor became in default, 
the vendee, by his agreement, was precluded 
from claiming rents and profits, ami was not 
entitled to them after that time, as In- had 
Ih-i-ii relieved from payment of interest, and 
the purchase money bad not been paid. Hayes 
V. Finish y, 23 S. C. it. 923.

-------- Oonviyonct l>< fault Ihlay. I A
person in possession of land under a contract 
for purchase by which lie agreed to pay the 
purchase money as soon us the conveyance 
was ready for delivery, and interest thereon 
from the date of the contract, is not relieved 
from liability for such interest unless the 
vendor is in wilful default in carrying out 
his part of the agreement, and tlu- purchase 
money is deposited by the vendee in a bank 
or other place of deposit in an account sepa
rate front bis general current account. The 
vendor is not in wilful default where delay is 
caused by the necessity to perfect the title 
owing to some of the vendors being infants, 
nor by tendering a conveyance to which the 
vendee took exception but which was altered 
to his satisfaction wltile still in the bunds of 
the vendors' agent as an escrow and before it 
was delivered. A provision that the purchase 
money is to be paid as soon as the conveyance 
is ready for delivery does not alter the rule 
that the conveyance should be prepared by 
the purchaser. Judgments in 19 A. It. 591 
and 21 <>. It. 942 reversed. Stevenson v. 
Davis, 23 S. C. It. 929.

See Gould v. Hamilton, .7 tir. 192, post 
13: Gray v. Itecsor, 1.7 tir. 205. 19 tir. <114, 
ante 1; Henderson v. Dickson, 9 tir. 379,

13. Mistake or Misunderstanding.
Bond for Conveyance Omissions and 

Defeets—Possession.)— A person contracted to 
I sell land, whereupon the purchaser was let 
; into possession, and the vendor executed a 
! bond intended to he conditioned for the con

veyance of the land ns contracted for : hut,
, by mistake, the numlier of the lot was omitted, 

and the bond was otherwise defective. On a 
j bill being afterwards filed by the vendor 
j against the heir-at-law of the purchaser, the 

court considered that the plaintiff was en- 
! titled to rely upon the parol agreement partly 
1 performed, and that the bond which had is-en 
| executed might bo used by him to aid in prov- 
; ing the terms of the contract in pursuance
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of which tin* purchaser hn<l taken posses
sion. O'Xeal v. McMahon. 1! (Jr. 145.

Contract to Accept Mortgage -In
i' " Omi*»ion Parol Evidence. \ A ven
dor executed an ngreement to convey certain 
premises and receive back a mortgage for part 
of the price payable by instalments, but omit
ted to say that the mortgage should Is* made 
payable with interest. In a suit brought to 
enforce specific performance of the agreement, 
and to compel the vendor to accept a mort
gage without interest, parol evidence was ad
mitted to shew that the real understanding 
of the parties was. that interest should be 
made payable by the mortgage. (Jould v.
Hamilton, Or. 188.

Contract to Exchange - Misdescription of 
Lot. |- The owner of the west half of a lot. 
supposing himself to own tin' east half, not 
the west half, contracted to exchange the 
east half for other lands, and conveyed it ac
cordingly. He filed a bill to compel the other 
parly to accept the west half, and perform the 
contract by conveying the lands agreed to 
be given for the east half, alleging mistake in 
the insertion of east instead of west. 
It appeared that the two halves were of about 
equal value, and that defendant had no per
sonal knowledge of either : but. as the mistake 
was that of the plaintiff aloneHeld, that 
the west could not be substituted for the cast 
half: and relief was refused, t'ottingham v. 
lloulton, 0 Gr. 180.

Mutual Mistake Iti serration of Min
erals. |—-The defendants executed an agree
ment to sell certain lands to plaintiff, who 
entered into possession, made improvements, 
and paid the purchase money, whereupon a 
deed was delivered to him. which lie refused 
to accept, as it reserved the minerals on the 
land, while the agreement was for an un
conditional sale. In an action for specific 
performance of the agreement the defendants 
contended that in their conveyances the word 
“land” was always used as meaning land 
minus the minerals :—Held, reversing the 
judgment in 0 It. C. Hep. 228, that the con
tract for sale being expressed in unambiguous 
language, and 11. having had no notice of 
any reservations, it could not be rescinded on 
the ground of mistake ; and he was entitled to 
a decree for specific performance. (Leave to 
appeal to privy council granted.) Hobbs v. 
Esquimau unit Xanaimo If. IV. Co.. 20 S. 
<’. It. 450.

Provisions of Contract — Misunder
standing—Hona Fides.]—The court, when it 
is satisfied that then* is a boni) fide misunder
standing on the part of one of the parties to a 
contract as to the provisions of an agreement, 
will not decree specific performance of it. Me- 
Doncll v. McDonell, 21 Gr. 342.

Terms of Contract—IUffcrcncc of Fit- 
d< rstanding—Cash or Credit. | — It. wrote to 
O. : “ I have considered the matter of our con
versation. and offer you $81 NI for the pro
perty." O. replied : “ I have your favour
offering $800 for the property (describing it I. 
I have concluded to accept your offer.” The 
evidence shewed that at the prior conversation 
referred to in It.'s letter. It. was seeking to 
buy the property in question on terms of five 
or seven years’ credit :—Held. that, as the ac
ceptance by O. was as of a cash offer, while 
R. did not intend to make any such offer, the

contract could not lie specifically enforced, 
tlie parties differing in their understanding <>f 
it. Omnium St rarities Co. v. Ifichardson. 7 
O. It. 182. 185.

14. Pleading.

Answer Statute of V-'nin</*.]—See post
IS (In.

--------- Submission to Decree—Interest.] —
In a suit to compel the acceptance of a mort
gage for part of the purchase money, with
out interest, defendant in his answer thereto 
swore : " 1 have always said that I was ready 
and willing and have offered to complete the 
sale of the said property to the plaintiff, pro
vided interest on the unpaid purchase money 
was included in the mortgage." And also: " I 
submit and insist that unless the plaintiff will 
consent to pay interest on the unpaid pur
chase money aforesaid, he is not entitled to 
any relief in this court." The court treated 
these statements as submitting to a decree 
for specific performance, with interest re
served by the mortgage, and made a decree 
accordingly. (Jould v. Hamilton, 5 Gr. 192.

Bill—Omission of Offer—Objection at 
Hearing.]—In a suit for specific performance 
an objection that the liill does not contain an 
offer by the plaintiff to fulfil the agreement 
on his part, is too late when taken for the 
first time at tlu* hearing ; although effect 
would have been given to such objection if 
it had been taken by demurrer. Wardell v. 
Trcnouth, 24 Gr. 4t!5.

---------  Prayer—Foreclosure—.1 mend in nit.]
—A vendor sued upon the covenants of a bond 
and obtained judgment. He then filed n hill 
setting out the agreement, and praying fore
closure Held, that the hill was improperly 
framed, hut that lie might amend on payment 
of costs. Quaere, was his action at law a 
waiver of his remedy by specific perform
ance? .1/c.l voy v. Simpson, (5 L. J. 94.

Statement of Claim—Sufficiency of Con
tract — Demurrer—Parties.']—Where a de
murrer is raised to a statement of claim for 
specific performance on the ground of no suffi
cient agreement, it is enough if, in any aspect 
of the case, the plaintiff may he entitled to 
some relief. In this case it was held, on the 
statement of claim, that a concluded contract 
was shewn, and that defendant was liable. 
Misjoinder of parties is. since the Judicature 
Act, no longer a ground for demurrer. Young 
v. Ifobertson, 2 O. It. 434.

Sec Clark v. Eby. 11 Gr. 98. ante 11: (1 il
ia t ley v. White, IS (ir. 1: Town of Piter- 
borough v. Midland It. IV. Co., 12 I*. It. 127: 
Stuart v. MeViear, 18 1*. It. 250; Simmons 
v. Campbell, 17 Gr. 012.

15. Practice.

(a) Costs.

Conduct before Suit.]—The steps which 
the vendee, who desires specific iierformance 
of the contract, should take before filing a bill 
in order to entitle him to costs of the suit, 
considered. Hutchison v. It a pel je, 2 Gr. 533.
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Defendants' Costs inter se Vendor 
a nl Sound Purchaser—IHsmissal of It ill.]—

irer may I*- the rule in England, the 
Mit of chancery in this Province inis juris- 

r!., lion to make n defendant pay costs in » 
-nit for specific performance, thougli tlie hill 
I- dismissed, if the circumstances be such as 
in warrant doing this. Hence, in such a suit.
!.imight hy the purchasers of certain lands, 
against the vendors and a subsequent pur- 
liiiser. where the Judge of first instance dis- 

iii sued the action without costs, but gave the 
-iiliscquent purchaser his costs against his <•<»- 
i!''fendants, although no issue was raised be- 
iween the defendants;—Held, that he had jur
isdiction to make the order, in his discretion, 
and having exercised such discretion, the court 
.mild not interfere. McMahon v. Barnes, Or

der Hook No. H. fol. 730 ( not reported l. fol
lowed. Church v. Fuller, 3 O. K. 417.

Defendants Severing—Vendor and See- 
•in'I Purchaser.]— In a suit for specific per
formance h.v a vendee against his vendor and 
a person to whom he had sold after agreeing 
in sell to the plaintiff, the defendants may 
sever in their defence, and employ separate 
-"!ii itni-s. and each is entitled, on dismissal of 
the hill with costs, to tax a separate bill. 
Barrett v. Campbell, 7 P. It. 150.

Delay in Asserting Rights—Defence— 
/.'■ -I issioii. | Where defendants set up a dé
fi are to a hill, which if tenable would have 
formed sufficient ground for their having taken 
steps to set aside the transaction which it 
was now sought to enforce, but they had not 
done so. although twelve years had elapsed 
since the act was done which they questioned, 
and which it was shewn they had all the while
I.... aware of, the court ordered them to pay
ihe costs of the suit. Miller v. Ostrander, 12 
<ir. 3111.

Heirs of Vendor— Itefusai to Convey— 
I’ei-.nnl Representatives.] — A purchaser of 
real estate paid a portion of the purchase 
money during the lifetime of the vendor, and 
if" balance to his personal representatives. 
The heirs-at-law were all of age, but they 
refused to convey to the purchaser, who tiled 
n hill against the real and personal represent- 
a'i'es for specific performance. The conduct 
of the personal representatives was shewn to 
haw been correct, and the court, in making 

• asked, ordered the plaintiff to pay 
them their costs; but gave the plaintiff his 
• "-t.- of suit against the heirs-at-law; not 
against the estate of the vendor. Addaman 

stout, 13 Ur. «92.
Infant Defendants—Guardian—Rehear- 

"• I | < in a rehearing the decree was affirmed,
fat the court, being of opinion that the guar- 

ai of the infant defendants, who reheard,
' i' justified in raising the question for the 

■i initiation of the full court, directed his 
-i- to be paid out of the fund lifter satis-
...... of the plaintiff’s claim. A ire y v. Mit-

II. 21 Ur. 510, 239.
Infant Heirs of Vendor—Personal Re.- 

( 1 1itatire.1—The vendor of real estate hav
ing died before the conveyance, leaving in- 

heir*. the purchaser proceeded at law to 
■ >ver hack the purchase money paid, partly 

• vendor and partly to his administra- 
>'1 whereupon a bill was filed by the repre

lives of the vendor, to restrain the action 
for specific performance. The court made

the decree, and ordered defendant to pay costs 
up to the hearing. Van Warmer v. Harding, 
14 Ur. It 17.

See Commander v. (lilrie, « Ur. 473. ante 
11; W'eike v. Ferrie, 10 Ur. 98. ante 11.

Objection to Jurisdiction Raising at 
Hearing. | Where a hill prayed specific per
formance of an agreement, and for an injunc
tion against waste, and an account of waste 
committed, and the court thought the plain
tiff's remedy, except as to the injunction, was 
at law. the decree was made without costs; 
the objection to the jurisdiction appearing by 
the hill, and not being raised until the hear
ing. Raven v. Lorelass, 11 Ur. 435.

Objection to Title — Manner of 
Raising. | Although the plaintiff, the vendee, 
had not. by his conduct and delay, waived his 
right to object to the title, yet, as he had not 
raised the objection in the proper manner, he 
was entitled to no costs of his action for 
specific performance or rescission Xu son v. 
Armstrong. 22 <>. It. 542. 21 A. It. 1*3, 25 
8. C. It. 21 VS.

— Subsequent Acceptance.] -- Before 
the time for the payment of their purchase 
money the vendees became dissatisfied with 
the title as it appeared on registry, and. with
out any communication with the vendor, filed 
a bill to rescind the contract, or to have it 
spififieally performed, if the vendor could 
make a good title. On the hearing the plain
tiff (the vendee I expressed his willingness to 
accept the title, and the court, with the con
sent of defendant, offered the plaintiff a decree 
for specific performance on payment of costs, 
or that the bill should be dismissed with costs. 
Currah v. Rapetjc, 2 Ur. 542.

Out of Estate Vendor's Title under 
Will.]—The rule which authorizes the pay
ment out of the estate of the costs of all 
parties interested in obtaining the construc
tion of a will, does not apply to a case where 
a purchaser refuses to complete his purchase 
of hand from a person claiming title under 
such will. In such a case the purchaser, if 
the question is decided against him. will, as in 
ordinary cases, have to pay the costs of the 
litigation necessary for obtaining the decision 
of the court upon the question of title. Smith 
v. Coleman, 22 Ur. 507.

Prior Proceedings at Law — Bar to
Relief.]- Where a vendor brought ejectment 
and turned the heirs of the purchaser out of 
possession, he was held to have disabled him
self from coming to the court for specific per
formance. and could only do so in order to 
bind their interest in such a manner as to 
render the property saleable. 1'nder such 
circumstances, the plaintiff having placed him
self in a false position by reason of the pro
ceedings at law. the court deprived him of 
his costs up to decree, but gave him his costs 
subsequent thereto. IIa a n v. Cushion. 20 Ur. 
518.

Scale of Costs I glue of Land—Improve
ments.]—A bill was filed for the specific per
formance of a contract for sale of land, for a 
sum less than $150. Before suit the plaintiff, 
the vendee, had entered upon the land, and 
made improvements upon it. which increased 
its value to more than $200:—Held, that the 
“subject matter Involved” In the suit wee 
more than $200, and that the plaintiff was
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therefore entitled to costs according to the 
higher scale. Kennedy y. Brown, O l’. It.. 318.

----- -— I <ilin i,i l.miii Injunction Itail•
tcuj/.\ In n suit to enforce the specific per- 
forumuce of nn agreeineni li.v a railway com
pany for the purchase by them of the right 
of way over the plaintiff's hinds, a decree was 
made for that purpose, and u reference direct
ed to the muster to ascertain the amount due 
by ilie defendants in respect of purchase 
money and interest : and also for damages for 
not constructing fences and crossings, as 
agreed upon, and to tax the plaintiff his costs. 
The master fourni due to the plaintiff for pur
chase money. &<•., $187.24 only. It appeared 
that the defendants had constructed the fences 
and crossings after the institution of the suit, 
and that an interlocutory injunction had been 
obtained during its progress. Under these cir
cumstances. the master taxed the plaintiff's 
costs on the higher scale : Held, on appeal, 
that he was right. Brough v. Urnntfurd, Xor 
foil:, and Port Burnell A*. II . Co.. 2Ô Ur. |;|.

Successful Defendant Oepriving of 
Co»/*. | - Costs withheld from the defendant 
because he had misled the plaintiff as to his 
power in make the exchange, and declined to 
perform his contract on grounds some of which 
were untenable, and also alleged fraud which 
lie failed to prove. Tenute v. II alsh, 24 <> It

Title—Oemand of Abstract—Other Issue 
—/ftsuit.]—The general rule in Ungland is, 
that where an abstract of title has been de
manded, and the vendor only makes out a 
good title after bill tiled by him. lie will lie 
ordered to pay the costs of the suit : but where 
the question really in issue between the ven
dor and purchaser was one other than of 
title and was decided against the purchaser, 
the court gave the vendor the costs of the 
suit, although a good title had not been shewn 
until after bill filed—no abstract having been 
demanded previously. llaggurt v. Ouaekcn- 
lush, 14 Gr. 701.

--------  Master's Office—Misrepresentation
—Other Issues—Result.] — In a suit for 
specific performance, the defendant set up 
that the reason he had refused to complete the 
agreement was. that he had been induced to 
enter into it by certain misrepresentations 
of the plaintiff, which he entirely failed 
to prove. Although the master reported 
that a good title was first shewn in his office, 
the decree on further directions ordered the 
costs to be paid by the defendant, notwith
standing that the bill contained certain state
ments which, it was alleged, were not true, 
and had not been proved, the court being of 
opinion that such statements had not anv 
material bearing upon the case, and that a 
suit would have been necessary without refer
ence to the question of title. Platt v. Bliz
zard. 21) Gr. 40.

_--------  Master's Office—Possessory Title—
Knowledge of Purchaser.]- In an action for 
specific performance by a vendor, whose title 
was, to the knowledge of the purchaser, a 
possessory one of long standing, in conformity 
with a family arrangement, ample proof there
of having I icon offered before action, the ven
dor was held entitled to his costs of action 
and of proving his title in the master’s office. 
Games v. Ronnor, 83 W. R. <14, followed. 
Brady v. Walls, 17 Gr. 090. and lie Roustead

and Warwick, 12 ( >. U. 4S8, specially re
ferred to. I tame v. Slater, 21 O. It. 37").

----- Objection to—False . I nswer.] —
Where a purchaser objected to the title offer
ed, and refused to pay the balance of the pur
chase money, but remained in possession, and 
the vendor brought ejectment, falsely denying 
the payment of part of the purchase money, 
the purchaser was held entitled to the costs 
of a suit to restrain the ejectment, and compel 
specific performance, notwithstanding that the 
vendor made a good title when required by the 
court. Healey v. Ward, K Ur. 337.

------ Objection to — Subséquent Admis
sion. | Where a purchaser filed a bill alleging 
that his vendor could not make a good title, 
but at the hearing waived a reference as to 
title, admitting it to be good, the court order
ed the plaintiff to pay costs. Tisdale v. 
Shurtis, 10 Gr. 271.

(b) In Master’s Office.

Objections to Title. 1 When on n sale 
of lands the contract provided that the pur
chaser should be allowed ten days to make 
requisitions on title, and time was made of 
the essence of the contract, and the purchaser 
made certain objections within the ten days, 
and the answers not being satisfactory refused 
to complete, whereupon the vendor sued for 
specific performance and obtained the usual 
judgment :—Held, that the purchaser could 
not raise in the master's office fresh objections 
not raised within the ten days mentioned in 
the contract. Imperial Bank of Canada v. 
Metcalfe, 11 O. H. 407.

By an agreement for the sale of certain 
land, the vendor was to give a good marketable 
title of which the purchaser was to satisfy 
himself at his own expense, and was not to 
call for any abstract of title, deeds, or evid
ences of title other than those in the vendor's 
possession. Subsequently on a reference in a 
suit by the vendor for specific performance, 
the defendant filed three objections to the 
title having reference to a small portion of the 
land, which were answered by the plaintiff, 
and the reference was proceeding, when the 
defendant applied for and obtained from the 
master leave to file other objections :—Held, 
that the master had no jurisdiction to grant 
such leave, but on n subsequent application to 
the court the leave required was given on 
terms. Clarke v. Langley, 10 P. It. 208.

Settlement of Mortgage—Terms—Re 
fusai to Execute.]—In a suit by a vendor for 
specific performance, where the vendor is 
ordered to execute a deed, and the vendee to 
execute a mortgage :—Semble, that it would 
be improper to insert a power of sale in such 
mortgage, and quaere, if the deed merely con
tains qualified covenants, whether the mort
gage should contain any others. Where a 
mortgage has been settled by a master, and 
the party ordered to execute it objects to its 
form, it is not a proper mode of raising such 
objections to refuse to execute such mortgage, 
and to execute a mortgnge differing from the 
on,- settled. MoKay v, Reed, l Ch. Ch. 208.

See Stammers v. O'Donohoe, 29 Gr. 64, 
ante 1; Addaman v. Stout, 13 Gr. 092. post 
(c).
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(c) Partie».
Assignee of Lease—Partie» to Contract.] 

—The general rule is. tlmt only the parties to 
the contract should he parties to a suit for 
specific performance. The vendor, after con
tracting with the vendee, had leased with the 
right to purchase. It did not appear whether 
the option hud been exercised, or the time for 
exercising it had arrived. The lease had been 
assigned, and defendant, the vendee, objected 
that the assignee should ho a party to this 
suit : hut the court overruled the objection. 
Crook» v. (Jhun, 8 Ur. 230.

Assignee of Purchaser—Cost».]—A pur
chaser agreed, before conveyance, to assign 
his interest. In a suit by the vendor for 
specific performance, the assignee was made a 
defendant, and a decree was pronounced 
against him. with the costs occasioned by 
making him a party, in the event of his co- 
defemlant (the purchaser) failing to pay the 
general costs of the suit, which were awarded 
against him. Deni»on v. Puller, 10 Ur. 408.

Execution Debtor — Suit again*! 
Sheriff.] — Semble, that the court will enter
tain a bill to compel a sheriff to convey prop
erty sold under an execution ; but the execu
tion debtor must Is* made a party. Witham 
v. Smith, 5 Ur. 203.

Hcir-ttt-Law of Purchaser - 1 Imntce.] 
—The eldest son and heir-at-law of a person 
who had, in his lifetime, agreed to purchase
innd from the Canada Company, left ibis 
country without attempting to complete the 
purchase. The other children of the purchaser 
paid the balance of the purchase money, and 
sold the land in portions to three several pur
chasers. In a suit brought by these several 
purchasers against theic vendors and the com
pany, it apiieared that the heir-at-law had not 
been heard of for upwards of twenty-five 
years. The court ordered the conveyance of 
the several portions to the purchasers, with
out requiring any administration of the estate 
of the heir-at-law, the company _not objecting. 
Burns v. Canada Co., 7 Ur. 587.

Heir-at-Law of Vendor -Infant.]—See 
Hamilton v. Walker, 12 Ur. 172, ante 11.

Husband and Wife—Domes».]—When 
his wife joins with the owner of real estate 
in the contract of sale, and the purchaser in
stitutes proceedings to compel specific per
formance thereof, the wife must be joined as a 
party defendant : and the fact that the bill 
alleges that her. only interest is that of an 
inchoate dowress forms no ground for dis
pensing with her being so joined. Loughcad 
v. Stubbs, 27 Ur. 387.

-------- Next Friend.]—A husband and wife
may jointly maintain one bill for specific per
formance of a covenant made by them for the 
<ale nf the land of the wife; but the wife 
must sue by her next friend. Jessop v. Mc
Lean, 15 Ur. 489.

--------- Next Friend—Amendment.]—Where
the vendors, the plaintiffs in an action for the 
specific performance of a contract for sale of 
land, were married women, and their husbands 
were joined as co-plaintiffs, and the defendant 
demurred ore tenus, on ground of misjoinder 
of parties, leave was given to amend by

making the husbands defendants, or by add- 
j ing next friends for the married women as co- 
! plaintiffs. Young v. Robertson, 2 O. It. 434.

Personal Representative of Pur
chaser. | in proceeding against the helr-at- 
law of a purchaser for siwilie performance or 
rescission of the contract, the personal repre
sentative of the deceased is a necessary party, 
even though an executor de son tort is a 
defendant, and though letters of administra 
tion had not been issued before the tiling of 
the bill. O'Neal v. McMahon, 2 Ur. 145.

Qua-re, where it is clear that a purchaser 
has paid in full, whether, in a suit for specific 
performance against the heirs-at-law of tin- 
vendor. the jiersonnl representatives nm<t be 
parties to the bill. Semble, sufficient to add 
them as parties in the master's office. Ad 
daman v. Stout, 13 Ur. 092.

Third Parties—Title.]—In un action for 
tqievific performance by a vendor against a 
purchaser, the question raised by the defence, 
whether a third person has a title to the whole 
or part of the land, is not one which under 

i con. rule 328 should be determined between 
the parties to the action, or either of them,

I Hud the third person ; and an order cannot 
properly be made under that rule and con. 
rule 330 adding such third person as a dé
fendant. Neither do con. rules 329. 331. or 
332. apply in such a case. The consolidated 
rules as to third parties discussed. Bean v. 
Ellison, 14 P. It. 384.

| ,, Trustees — Convenance to Cestui que 
; Trust.]—A vendor devised his estate to trus

tees, and, on a division among the cestuis que 
trust, the trustees conveyed to one of them the 
sold property. These facts appeared on a bill 
by the purchaser against the grantee for spe
cific performance. Defendants set up by ans
wer that the executors and trustees were neces
sary parties. The objection was overruled. 
Butler v. Church, 18 Ur. 190.

(d) Paginent of Purchase Money.

Decree -Time for Payment—Costs—Set
off.]—In decrees for specific performance of a 
contract for purchase, a time for payment 
should be limited, or in default the bill dis
missed. And the decree should direct a set-off 
between the unpaid money and the costa. 
McDonald v. Elder, 3 Ur. 244.

-------- - Time for Payment—ficicweion.]—
There is no fixed rule in England as to the 
time to be given by a decree for paying pur
chase money before the vendor is entitled to 
a rescission of the contract for the default. 
Tylee v. Landes, 15 Ur. 99.

--------- Time for Payment—Rescission—Ex
tension.]—When the decree in a vendor's suit 
for specific performance directed payment in 
a month, the court, on a subsequent applica
tion to rescind the contract, gave defendant 
four weeks more to pay after service of the 
order : and ordered on default a rescission. 
Carroll v. McDonald, 15 Ur. 329.

---------  Time for Payment — Instalments—
Payment into Court.]—Where the time for 
the completion of a contract had not arrived,
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some of tho instalments of purchase money be- 
ing not yet due :--IIeld, llmt under the circum- 
stnnees. ihough there could not lie a decree for 
specific performance, the purchaser was en
titled to a declaration of right to specific per- 
formance. and an inquiry as to title; the over
due instalments of purchase money being paid 
into court. Warden v. Trvnouth, 24 Ur. 405.

-------- Indertaking — Payment of Instal-
meats into llank—Payment nut.1—W. con
tracted for the purchase* of property, the price | 
being payable by instalments ; and the vendor ! 
was to give the vendee. W.. a bond of in
demnity in respect of a mortgage on the prop
erty not due. A decree was made, at the suit 
of the vendor, for specific performance, on the 
undertaking of the plaintiff, recited in the 
decree, to procure a release of the mortgage; 
and the overdue instalments were ordered to 
lie paid into the bank subject to the further 
order of the court. On a question subse
quently arising as to the effect of this under
taking Held, that the performance of the 
undertaking was not a condition precedent to 
the paying in of the money, hut was to its 
being paid out. Robson v. Wride, l.‘$ Ur. 4111.

Payment into Court—Reference—Title.] 
— In a suit against the purchasers for specific 
performance, the court refused to order the 
purchase money into court pending a reference i 
as to title, Darby v. <ircenlccs, 11 Ur. 35 1.

Production of Promissory Notes
Condition Precedent.] — Where promissory ] 
notes had been given in payment, of the pur- | 
chase money of land, and several years after- | 
wards a bill was filed by a vendee of the j 
original vendor against the heirs-at-law of the | 
original purcha-er : Held, that the noti-s must 
he produced or satisfactorily accounted for 
before the purchase money would he ordered 
to lie paid, even although a good title were 
shewn. Crooks v. Glenn, 8 Ur. 230.

Proof of Payment Reference—brave to 
1 1 Where the l-ill was filed against the

heir-at-laxv for specific performance of his an
cestor's contract, stating that all the purchase 
money had been paid, which was not proved at 
the hearing, the court referred it to the master 
to receive proof of payment, reserving leave to 
the personal representative to apply in case 
any part remained unpaid at the decease of 
the ancestor. Parquhurson v. II illiamson, 1 
Or.

Rescission of Contract — Application 
aftir Abortive Sale.] Where in a suit by a 
vendor for specific performance a decree for a 
sale has been made, with a proviso that if the 
sit le prove abortive the contract is to he re
scinded. and the sale proves abortive, and an 
application is made to rescind the contract, 
it must he shewn that the purchase money has 
not been paid. Grange v. Conroy, 1 Ur. 11)8.

Terms of Payment — Amendment of 
Itill.]—In a suit for specific performance, the 
evidence having clearly established the bargain 
as alleged by the plaintiff, though his hill 
omitted to state the terms and mode of pay
ment as agreed upon, the court offered him 
the alternative of taking a decree for specific 
performance, with payment of purchase money 
in hand ; or to amend his bill, setting up the 
exact terms of the bargain. Gillatley v.
M hite. 18 Ur. 1.

(e) Other Cases.

Interlocutory Judgment — Subsequent 
Delivery of Statement of claim—Assessment 
of Damages.]—See Stuart v. Me] iear, 18 I*. 
K. 250. post VIII.

Order for Possession. | — Order 32 of
1858, authorizing an order for delivery of 
possession, does not apply where the hill in 
a suit for specific performance is dismissed at 
the hearing. Mavcty v. Montgomery. 1 Ch. 
Ch. 21.

General Order 404 applies only to mortgage 
cases, and not to suits for specific perform
ance. An order for delivery of possession was 
refused. Chisholm v. Allen, 2 Ch. Ch. 411.

Service of Bill by Publication.) —
Section S of U. O. IX., of June. 1853. does 
not apply to any cases other than those for 
foreclosure or specific performance of an 
agreement. Hunk of Montreal v. Hatch, 1 Ch. 
Ch. 57.

10. Rescission of Contract.

Conditional Rescission - Re-i stablish 
in'ni Action at I.an Injunction,] — In 
1850 S. agreed in writing with M. to purehn>e 
100 acres. S., having paid part of the pur
chase money, offered the remainder, and re
quired his conveyance. M. then stated that 
he had no title, and offered to pay back the 
money, and allow S. to remain in quiet posses
sion of the land. This was done, and the 
contract was given by S. to M., to lie rescind
ed. M. then conveyed to his son, who. with 
knowledge of these facts, brought ejectment 
against S. At the trial the agreement was 
held to lie au admission by S. of the title of 
the plaintiff at law, and the plaintiff had a 
verdict. On a bill for specific performance 
and to stay the action at law :—Held, that 
the rescission of the contract was only con
ditional, M. then undertaking not to disturb 
the plaintiff in possession ; that the use made 
of the contract at the trial at law re-establish
ed it as against M. and his co-defendant ; and 
that the plaintiff was entitled to specific per
formance, and to a perpetual injunction 
against tbe action at law. Stuurt v. Mc.Xah. 
1U Ur. 234.

Proposal for Abandonment—Terms— 
Costs. |—After contracting for the purchase 
of land, the vendee discovered a deficiency in 
the quantity sold, and insisted upon an abate 
ment of price. After negotiations in respect 
of title ns well as the deficiency, the pur
chaser proposed to waive the contract upon 
the vendor paying the costs incurred by the 
purchase, and interest on the purchase money 
from the time of the contract, which was 
acceded to by the vendor. After some weeks, 
a bill of charges was furnished to the vendor's 
solicitor, but he tendered the amount less 
three items, to which he objected, amounting 
in all to about £4 or £5. A few days after
wards lie offered to pay tbe full amount of 
the costs, hut this was also refused, and a bill 
was filed for specific performance :—Held, that 
there was no abandonment of the contract, 
and that the plaintiff was entitled to have it 
specially performed. McDonald v. Jarvis, 5 
Or. 668.
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Treating Contract as at an End Con
duct of Lessee.]—A.. having agreed to accept 
a lease of land, insisted pertinaciously upon 
a stipulation being in the lease which it was 
shewn he had no right to. and which lie 
ultimately waived: hut. having previously de
clared he would never accept a lease which 
did not agree with his interpretation of the 
contract, the owner of the land treated the 
agreement as at an end. and proceeded to erect 
a valuable building on it. A. thereupon tiled 
a hill for specific performance of the agreement 
according to the interpretation of the lessor, 
and the court decreed it. but without costs. 
than v. Springer. .1 (Jr. -4L*. But, on appeal, 
the decree was reversed, and the bill dismissed, 
with costs. S'. 7 Ur. 27*1.

See (lrange v. Conroy. 1 Ch. Ch. 11)8; /•'«- 
lin v. Wride, 7 (Jr. 198; Tylee v. Landes. 1.1 
(Jr. HU : Dobbs v. Fsquimalt and \ ana into It. 
II . Co., 20 S. C. It. 150.

17. Sales by Agents.

Husband and Wife—CL ailing—Amend
ment.]—In a suit by the purchaser for specific 
performance of an agreement for the sale of 
a married woman's land, the plaintiff was al
lowed to amend his bill after replication, by 
stating that her husband had signed the agree- 
ment as agent for his wife, without swearing 
that the amendment was true, although the 
wife had denied its truth under oath. Jack- 
son v. Robertson, 7 1*. It. 148.

Instructions to Agent l’ayint ni in 
Cash- Snh on Credit.] - A. having authorized 
his agent to sell his estate for $.100 cash, the 
agent accepted bills from the vendee, drawn 
mi the vendee's agent in Europe, which hills 
lhe agent applied to his own use: Held, that 
A. was not bound by such acts of his agent : 
that this was not a payment to A. : and that 
until he received the purchase money in cash, 
lie was not hound to convey. Broien v. Smart. 
1 E. & A. 148.

--------- Reservation of Timber—Xeylect to
Make—Remedy.]—The owners of several lots 
of land employed an agent to sell them, and 
delivered to him blank agreements executed by 
them, leaving it necessary for the agent to in
sert only the name of the purchaser, the prop
erty sold, and the purchase money ; at the 
same time orally instructing the agent to re
serve all pine timber fit for saw logs. The 
agent sold one of the lots, and delivered to the 
purchaser one of the agreements, without any 
reservation of timber; and the vendors re
fused to adopt the sale without such reserva
tion, and commenced felling timber upon the 
land. Upon a bill filed by the purchaser for a 
specific performance of the contract before the 
time limited for its completion, the court de
clared that the writing contained the true 
agreement between the parties, leaving the 
''•odors to their remedy against their agent 
for breach of their instructions : and ordered 
defendants to pay the value of the timber re
moved by them, with the costs of the suit. 
Jury v. Burrows, 9 Ur. 3(>7. Affirmed on re
hearing, llith February, 18(14.

Revocation of Agent's Authority —
Iteath of Principal—Sales since Death.]—A 
testator devised his real estate in trust for 
sale. Shortly after his death a friendly suit

was instituted in chancery in England for ad
ministration of the estate. In this suit the 
trustee was a defendant, and an order was 
made for the appointment of a receiver to col
lect the assets in Canada, and sell the lands 
there. After the death of such receiver, the 
agents of the trustee in Canada, who had 
managed the estate for the deceased receiver, 
continued to collect the assets and make sales, 
with the knowledge and concurrenc.- of the 
trustee and the parties in England : Held, 
that stub sales were not void, and would he 
enforced or not, as. in view of the circum
stances, seemed to be protier. Stiekney v. 
Tylee. 13 (Jr. 103.

--------- Stipulation as to Deed.]—The owner
of land, in January. 18IJ4, wrote to an agent 
requesting him to find “ a purchaser" for it 
at siiiHi cash, or_$8(Mj on a specified credit. In 
Uecember, 1st LI, the property having risen 
greatly in value, and the owner having re
ceived an offer for the timber, lie wrote to the 
same agent informing him thereof, and asking 
his opinion as to what " lie t the owner I 
should take for the lot altogether." In Feb
ruary, 18(5(5, the agent, without further com
munication with the owner, contracted in writ
ing to sell the property for $1500, "to be paid 
on the execution of a good and full warranty 
deed, clear of all incumbrances." The court, 
considering that the letter of December, 1st LI, 
was a revocation of any authority to sell con
tained in that of January, 18(54. refused to en
force the contract. Qutvre, whether the letter 
of January, 18(54, gave power to sell ; but if
it did, the agent had no authority for agi... ing
to give a deed such as that stipulated for. 
Anderson v. McBvan, 12 Ur. 4(53.

Sec Ryan v. Sing. 7 <). 11. 2(5(1; Walmsley 
v. Griffith. 10 A. It. 327 ; McCarthy v. Cooper, 
12 A. It. 284 : Jlarris v. Robinson. 21 S. C. 
It. 3!Ml.

18. Statute of Frauds.

(a) Part Performance.

Allegation in Bill—Answer.]—When the 
plaintiff, by his bill, sought to compel specific 
performance of a contract, which plainly ap
peared from the bill to have been created by 
parol, and relied on acts of part performance 
to take the case out of the statute:—Held, 
that the defendant need only claim the benefit 
of the statute, without alleging that there had 
not been a note in writing. Townslcy v. 
Charles, 2 (Jr. 313.

Evidence of Part Performance - In
tent ion.]—Where a vendor files his hill for 
specific performance against a purchaser on a 
contract partly performed, the evidence of the 
contract must be clear and unmistakable, and 
the acts done must Is- such as cannot be re
ferred to any other than the contract as 
alleged, nor done with any other intention 
than in part performance of such contract. 
Sexton v. Shell, (5 L. J. 114.

Exchange of Easements I'srr.]—A bill 
was filed by the owner of a mill, alleging an 
oral agreement with the proprietor of land 
adjoining, for the right to pen back a stream 
running through his land, which was used 
for driving the plaintiff's mill, in considera
tion of which lie was to open up a road 
across his farm, for the use and convenience
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of mich land owner ; but no writing was ever 
drawn up evidencing the agreement. The 
owner of the land instituted proceedings 
against the mill owner for damages by penning 
back tlie water, which overflowed a consider
able portion of his land. The evidence being 
positive as to the agreement to permit the 
penning buck of the water, and the road across 
the plaintiff's farm having been used by the 
proprietor of the land, and his vendee, the 
court decreed a specific performance of the 
parol agreement, but. under the circumstances, 
without costs. .Virol v. Tackaberry, 111 (Jr. 
10U.

Execution of Deeds. | A parol agree
ment in reference to land, partly performed 
by execution of deeds, was enforc-ed. tihen- 
tiun v. Far till, 18 (ir. 8.

Payment of Purchase Money.]—Pay
ment of the whole amount of purchase money, 
in pursuance of a parol contract for sale, 
will not operate as part |ierformanee to take 
the case out of the Statute of Frauds any 
more than payment of a portion of the price. 
Johnson v. Canada Vo., (ir. 538.

-------- Joint Fossession —Parent and Child.\
— A father and son lived together on the same 
farm, of which they obtained a lease in their 
joint names, the son having for several years, 
owing to the infirm state of his father's health, 
the entire management of the farm : and any 
moneys he received from the sale of the pro
duce thereof," he was in the habit of handing 
over to his mother for safe keeping, thus form
ing. ns it were, a common fund. Subsequent
ly lie effected a purchase of the farm in his 
own name, when he paid $1,000 on account 
of the purchase money, derived partly from

riva to funds and partly from the fund held
y the mother, and gave a mortgage with the 

usual covenants for the residue of purchase 
money, on which he subsequently made a 
payment of $1,520; $1.000 of which he bor
rowed from his wife, the balance being made 
up partly of funds of his own, partly of funds 
obtained from the common purse. The father 
claimed that the purchase had been made for 
his benefit and the benefit of the son and his 
brother, and filed a bill to enforce such claim ; 
the son answered, denying having made the 
purchase in the manner alleged, and claim
ing to be the sole owner of the property, sub
ject to the support of his father and mother 
out of the same : -Held. that. In the absence of 
any writing signed by the son. nothing was 
shewn to take the case out of the Statute of 
Frauds ; and even if the defence of the statute 
were not set up. sufficient was not shewn to 
entitle the father to a decree on the ground 
of contract, or on the ground of a resulting 
trust in his favour, by reason of his being 
paid a portion of the purchase money. Wildo 
v. W ilde, 20 (ir. 521.

Possession. | -See Crain v. Rapplc, 22 O. 
It. 510, 20 A. It. 201.

--------  Agent’» Contract — notification.]
—A., by power of attorney, authorized his 
wife to sell and convey certain lands upon 
such terms ns she should deem suitable, and 
immediately afterwards left the Province, and 
died abroad. The wife employed It., who sold 
to the plaintiff for a certain price, payable by 
instalments, with interest, upon payment 
whereof he was to receive a conveyance, and 
B. gave his own bond for a deed containing

the terms of sale. The wife subsequently 
ratified the bargain, and B., with her consent, 
let the purchaser into possession :—Held, not 
a contract in writing, within the statute, but 
that sufficient appeared to authorize the decree 
of specific performance of a parol contract 
upon the terms of the bond, as being partly 
performed and within the terms of the author
ity. Farquharton v. Il illiamson, 1 (ir. !>.'{.

--------  Agreement between Relative»—Ser
vin»—Corroboration after Death.]—The pro
vision of the statute that requires corrobo
rative evidence to be adduced, where one of 
the parties to an alleged contract is dead, is 
not that the evidence of the party setting up 
the claim must Is* corroborated in every parti
cular; it is sufficient if independent support is 
given to the party's statements in so many 
instances that it raises in the mind of the 
court the conviction that such statements may 
be depended on even in respect of those 
matters in which there is no corroboration, t 
the owner of real estate, promised hi< brother. 
A., that if lie would abandon his intention of 
leaving this Province and remain and support 
their mother and sister, he <('. i would con
vey him a portion of the laud on which A. 
was then residing and assisting in their sup
port. In consequence of such request and 
promise. A. did remain and assumed the whole 
charge of the support of his mother and sister : 
—Held, that this was a sufficient part per- 
formance to take the case out of the Statute 
of Frauds. McDonald v. McKinnon, 2*5 <5r.

-------- Character of Foa»ea»ion.] — Con
tinuel) possession by a tenant, coupled with 
acts inconsistent with tenancy, is sufficient 
part performance to let in pa rid evidence of a 
contract of sale. Duller v. Church. It) (Jr 
205.

-------- Character of Fo»»eaaion—Contradic
tory Evidence—Coat».]—On an appeal from a 
decree for specific i»erformance of a parol con
tract, it appeared that defendant denied any 
contract for sale, and alleged that the plaintiff 
was in possession ns tenant merely ; that the 
contract sworn to by the plaintiff s witnesses 
was not the contract alleged by the bill, and 
the evidence of there having been any contract 
was contradictory ; and the Judge who 
pronounced the decree had intimated consider 
able doubt as to the evidence. The decree 
was reversed, and the bill ordered to be dis
missed, but without costs. Grant v. Urotcn. 
13 (»r. 256, 12 (ir. 52.

--------  Defect in Written Contract.]—A
person contracted i<> sell a piece of land ; the 
purchaser was let into possession : and the 
vendor executed a bond intended to he condi
tioned for the conveyance of the land ; but. 
by mistake, the number of the lot was omit
ted, and tin* bond was otherwise defective. 
On a bill filed by the vendor against the heir- 
at-law of the purchaser, the court considered 
that the plaintiff was entitled to rely upon 
the parol agreement partly performed, and 
that the bond might be used by him to aid in 
proving the terms of the contract. O’Neal 
v. McMahon, 2 Gr. 145.

-------- Guarantee—Leaac—Delay.]—An un
dertaking as surety must name the person to 
whom it is given. Where a guarantee did not 
sufficiently comply with the statute, but the 
transaction related to an interest in lands
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for ono year, and the principal had taken and 
retained possession under the contract :—Held, 
that 11iv contract was binding on both princi
pal and surety, on the ground of part perform
ance. In such a case, some of the sureties, 
some weeks after possession was taken, re
fused to sign a formal lease. No proceedings 
were taken to enforce their undertaking until 
the vear had expired, and the principal lmd 
given up possession, a defaulter in respect of 
his rent:—Held, that the delay was no bar 
to the suit. County of Huron v. Kerr, 15 <lr.

--------- Improvements.]—Where a person al
ready in possession of property, contracted 
with the agent of the owner for purchase, and 
it was the intention of both parties that the 
purchaser should go on making improvements, 
and he did so. with the knowledge of the 
agent, without objection on his part, the im
provements were held such an acting on the 
contract as would take the case out of the 
statute. Jennings v. Robertson, 3 <lr. 513.

--------- hnproremrnts—Unexecuted fjcasc.]
—A contract was entered into for a lease, and 
the intended lessee on the faith thereof en
tered inti* possession, paid rent, and made 
improvements. Itoth parties died without ex
ecuting any writing, and before any dispute 
as I.* ihe bargain arose. On a hill by tin* 
representatives of the intended lessee for spe- 
«•ilie performance, the parol evidence was not 
alone sullicient to establish clearly the terms 
of the transaction: hut there was fourni 
among the papers of the intended lessor (a 
county court Judgei an unexecuted lease in 
his own hand-writing, which the court was 
satisfied contained the terms of the lease bar
gained for. A decree for specific performance 
was affirmed on appeal. MeParlane v. Dick
son, 13 Ur. 303.

--------- Parent and Child—Promise—De
vise.]—The owner of real estate, who was 
old ami enfeebled, had. to induce his eon 
to relinquish his own farm and reside with 
and lake care of the father during his life, 
promised the son to give him the farm upon 
which he,(the father) was residing, and the 
son removed with his family to reside with the 
father. After remaining in the house for a 
few days, the son’s wife and family, during 
his temporary absence, removed from the 
house of the father in consequence of dis- 
agreements with him. and liefore the son re
turned the father died. It was alleged that 
the father had made a will devising the prop
erty. hut no trace of any will could be dis
covered. nor was there any satisfactory ac
count given of it. A witness of the alleged 
will gave evidence of its execution by testator, 
hut it was not shewn that there had been a 
second witness to it. nor were its provisions 
shewn :—Held, that there was not such an 
act of part performance as would bike the 
caw nut of the statute. Black v. Black, 3 E. 
ft A. 41!*. !» <ir lOt,

--------- Parent and Child—Promise—Rer-
riees.]—On a motion for an injunction to 
stay ejectment brought by the devisees of 
plaintiff's father, the plaintiff’s case was, 
that his father had orally agreed t-* give 
him the land for work which, after coming 
of age. lie had done for his father : that two 
years afterwards the plaintiff, on his mar
riage. went into possession with his father's 
permission, but subsequently to his father 
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having refused to give him a deed, or to part 
with the control of the property: and that the 
plaintiff remained in possession, to his own 
use. for eight years, when his father died, hav
ing devised the property to the defendants :— 
Held, that the plaintiff could not enforce the 
alleged agreement : and an injunction was re
fused. McKay v. McKay, 15 Ur. 371.

A father and son entered into mutual bonds, 
the father agreeing that just before his death 
he would convey his farm to the son in fee : 
and the son agreeing that In* would, during 
his father's life, work the farm in a good 
and farmer-like manner : and would consult 
his father in all things reasonable, (juarrela 
took place : the son treated his father badly, 
though he did nothing which ai law would ho 
a breach of the condition of his bond : and 
ultimately the father left the farm, the son 
retaining possession until ejected at the 
father's suit : Held, in a suit by the son 
against his father, that the contract should 
not be enforced against the father. McDon
ald v. Rose, 17 Ur. <*57.

Tho father of the plaintiff died, leaving 
a widow and nine children, the plaintiff, 
the eldest son. being then sixteen years old, 
and lie continued to reside with and work 
for his mother on a farm which she owned, 
for about six years, when. Iiecoming dissatis
fied with his position, lie informed his mother 
thereof, and that lie had determined to leave 
the farm and work for himself : whereupon 
his mother urged him to remain, work the 
farm, and assist her in bringing up the family, 
and she would give him the south half of the 
farm, and the other half to a younger brother, 
on condition of the plaintiff supporting her 
during her life. The plaintiff, in consequence, 
remained with the family, and erected a brick 
dwelling on the south half of the farm, of 
which house he agreed to give and did give 
his mother a certain part for the use of her
self and a granddaughter, whose mother had 
died some years previously. The brothers and 
sisters of the plaintiff were all aware that the 
plaintiff claimed under this alleged agreement 
or promise, and the south half of the lot was 
always designated ns his. The plaintiff con
tinued to fulfil the terms stipulated for until 
the death of his mother, about seven years 
afterwards; but she died without having' exe
cuted a deed to the plaintiff. Eighteen years 
afterwards, a brother of the plaintiff, having 
bought up the shares of four of the co-heirs, 
instituted proceedings in ejectment against tho 
plaintiff, claiming to be absolutely entitled to 
five undivided ninths of the whole property. 
Thereupon the plaintiff filed a hill seeking 
to restrain such action, and to enforce a speci
fic performance of the alleged agreement with 
the mother Held, that what had occurred 
could not lie treated ns an agreement to con
vey, but was at most to be looked upon only
as a promise or expectation held out by tin*
mother to the son to induce him to remain 
with her. and. ns such, was not capable of be
ing specifically enforced in equity. Orr v. 
(hr, 21 Ur. 31*7.

The plaintiff alleged that, having remained 
at home working for his father until he was 
of the age of twenty-five or twenty-six years, 
he then told him lie must have wages, where
upon the father agreed that he would purchase 
a certain farm, and that, if plaintiff would 
remain at home and work until the land was 
paid for. he would convey the same to the
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pin ini iff ; that tho plaintiff accordingly re
mained with and worked for his father until 
the farm was fully paid for. and the father 
then put the plaintiff in possession. In ans
wer to a hill for specific performance, the 
father positively denied the agreement alleged, 
although lie admitted that lie had bought the 
land intending to devise it to the plaintiff, 
and ihat lie had executed a will mi disposing 
of it. and alleged that he intended not to alter 
tin* disposition thereby made thereof. The 
court, under these circumstances, refused the 
relief prayed, and dismissed the bill with costs. 
The last case remarked upon and followed.
■iihii \. Jibb, -1 Gr. 187»

The defendant in 1871 wrote to his son. who 
bad left home to work for himself, that if he 
would return he would give him fifty acres 
of his farm and a share of the cattle and 
sheep when the plaintiff got married, but if he 
stayed away he would sacrifice his own and 
his father's interests. Upon receipt of the 
letter the plaintiff returned and remained on 
the farm working it with his father, except at 
certain times when he went to work for wages 
for himself. It was proved that the father 
had pointed out the fifty acres which he in
tended to give his son. and the son entered 
and erected a house thereon with his father's 
approval, and occupied it with his family, he 
having married in 1879 :—Held, that the 
plaintiff was entitled to specific performance 
of this agreement. Uurson v. Carson, 15 O. 11. 
439.

Services Haying in Title — Share of 
J.aii'l. | Defendants. who had some interest in 
gold lands, having discovered tho owner of an 
outstanding title, employed the plaintiff to 
buy up the same ; agreeing to give the plain
tiff one-fourth of the land for his trouble, on 
liis paying one-fourth of the consideration ; and 
to recoini*y to the owner of such title another 
one-fourth part. The title having been bought 
up, the defendants did reconvey the one- 
fourtli to the owner, but refused to carry out 
the agreement with the plaintiff :—Held, that 
the agreement was such as this court would 
specifically enforce, there having been part 
performance. lioyart v. Patterson, 14 (Jr. 
U24.

Staying Former Action —Procuring Re
leases—Compensation.]—A. brought an ac
tion against 15. for the rents and profits of cer
tain lands which had belonged to their father, 
who had died intestate, which lands 15. had 
taken and held possession of for several years. 
On the action being entered for trial, an agree
ment of settlement was arrived at. by which 
the action was to he stayed upon B.’s granting 
and releasing to A. his interest in the lands, 
and on 15. undertaking to obtain certain re
leases. &c. IVs counsel appeared in court 
when the case was called for trial, and stated 
that it was settled, and an entry was made 
in the court minute book that the case was 
settled out of court. Subsequently B. required 
A. to procure certain releases, and. although 
these bad not formed part of the settlement, 
A. agreed to do so. and at great trouble and 
expense procured the execution of the same 
ready to be delivered to B. Certain of the 
releases to lie procured by B. were to be ex
ecuted by married women and infants, which 
lie was unable to procure. In an action to 
compel 15. to carry out the settlement. B. set 
up as a defence the Statute of Frauds ; and his 
inability to obtain the releases:—Held, that,

the staying of the action was a sufficient part 
performance to take the case out of the Stat
ute of Frauds. An option was given to A. 
to take a judgment for specific performance, 
with a reference as to compensation, if B. 
was unable to procure the releases : or a judg
ment for an account of the rents and profits, 
the subject of the former action. Coates v. 
Coates, 14 U. It. 195.

iS'oc, also, Vendor and Purchaser, 1. 4.

(b) Pleading the Statute.

Necessity for.]—Quicre, whether where a 
defendant denies an alleged agreement of 
which a plaintiff seeks specific performance, 
defendant must claim the benefit of the statute 
in order to exclude parol evidence of the con
tract. Ilutlcr v. Church, 18 (Jr. 190. 10 (Jr.

^ A party is entitled to set up the Statute of 
Frauds as a defence to a suit to enforce a 
parol agreement respecting an interest in land, 
although the statute has not been specially 
pleaded. Wilde v. Wilde, 30 Gr. 521.

Sec 'I'otcnslcy v. Charles, 2 (Jr. 313, ante 
I a i : Clearer v. Xorth of Scotland Canadian 
Mortgage Co., 27 Gr. 508, post (c).

(c) Sufficiency of IVritinp to Satisfy.
Deed -Execution by Vendor—Refusal to 

Deliver.]—In pursuance of an oral agreement 
for the sale of lands, the purchase money being 
payable by instalments, to be secured by mort
gage on these and other lands owned by the 
purchaser, a deed and mortgage were drawn 
up, which were signed and sealed by the ven
dor and mortgagor respectively—neither in
strument referring to the other, and the deed 
expressing that the purchase money had been 
paid. The vendor and mortgagor took away 
the respective instruments signed by them, for 
the purpose, as alleged, of procuring the ex
ecution thereof by their respective wives. 
The vendor subsequently refused to perfect 
the transaction, and on a bill tiled by the 
purchaser for specific performance :—Held, 
that the conveyance so executed by the ven
dor was a sufficient contract of sale within the 
statute : that the presumption on the face 
of such instrument was that the purchase 
money had been paid, which being admitted by 
the plaintiff to lie incorrect, the purchaser was 
entitled to a decree for specific performance, 
paying the price in hand. Oillatlcy v. White, 
18 Gr. 1.

Letters—Incomplete Contract.]—Upon a 
bill filed for specific performance:—Held, 
that the letters and correspondence amounted 
together to a complete contract l'or the sale 
by defendant to plaintiff of the lands in ques
tion : and held, upon a certain letter written 
by defendant to plaintiff’s agent, that defend
ant was not bound to pay off the mortgage re
ferred to out of the purchase money ; that he 
was bound to transfer it to the A. property 
and any other property he had. if the mort
gagees would consent to the exchange, and if 
they refused he was bound to indemnify the 
plaintiff against the mortgage. Arnold v. Mc
Lean. 4 Gr. 337.
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Reversed. on appeal, the court holding that 
the letters shewed no complete contract, and 
the bill dismissed with costs. S. V., G Ur. 2412.

-------- Incomplete Contract—Evidence—
Correspondence on Title—Conveyance.]—A., 
whose wife owned a certain freehold property, 
wrote to It., the owner of n certain leasehold 
pi operty, with reference to the said properties,
;is follows : " If you will assume my mortgage, 
and pay me in cash, .$3,700. I will assume 
your mortgage of $0,000 on the leasehold 
and It. replied : "Your offer of this date, for
11..... xchange of my property on King street |
for your property on St. George street, I will | 
accept on your terms Held, affirming the 
judgment in 2 < >. It. <>00. not a sufficient 
memorandum of the contract to satisfy the 
Statute of Frauds. Held, also, in an action 
by It. for specific performance of the above 
contract, that correspondence between the soli- | 
citors of the parties of date subsequent to the 
date of the above letters, as also the requisi
tions respecting titles which passed between 
i lie solicitors, were inadmissible in evidence. 
Held, further, that the fact that A.'s wife had 
signed a conveyance of the land in question 
to It., which conveyance had never been deliv- j 
creel, and did not, by recital or otherwise, set I 
forth the contract relied on. could not assist 
IS. in the action for specific performance. 
MeClung v. McCracken, 3 U. It. 5U0.

Offer in Agent's Book--Vendor not 
\ aim’ll—Acceptante. |- An offer to purchase | 
land was written and signed by the defendant 
in an offer hook kept by a firm of land agents 
who were authorized by the plaintiff to sell 
lli • land, and was orally accepted by the 
agents. The offer was not addressed to any 
one. but the book was marked on the back 
with the initials of the agents. Previous to 
i Ins offer letters had been written between the 
defendant and the agents, in which an offer 
ni a lower price was made and refused for 
ihe same land. After the second offer was 
accepted, the defendant’s solicitors corres
ponded with the agents of the plaintiff about 
the title, referring in their first letter to the 
land which the defendant had purchased from 
ilie agents:—Held, that the initials on the 
hook might be read into the offer to supply 
île name of the vendor, and that these, with 
the correspondence, constituted a sufficient 
agreement within the Statute of Frauds to 
hind the defendant. Kennedy v. Oldham, 15 
U. it. 433.

Offer to Purchase -IVm/or not Xtuned— 
If f plume.]—Where an offer, signed by the 

defendant, to exchange a stock of goods for 
land did not in any way designate the person 
to whom it was supposed to be made or for 
whom it was intended, and such person could l

a be ascertained without extrinsic parol evi
dence adding to the memorandum :—Held, not 
io he au agreement in writing within the 
statute so as to entitle the plaintiff to specific 
performance. Held, also, that an acceptance 
of tin* offer beneath the defendant’s signature, 
'limed by the plaintiff’s assignor, did not cure

• defect. W hite v. Tomalin, 10 O. It. 513.
iS'cc McIntosh v. Moynihan, 18 A. It. 237.
Reference to Non-existent Survey—

>•1.1 tch — Parol Evidence to Explain.]—An 
igreement for sale of lands referred to them 

certain lots in “ Stretton'i Survey.” No 
survey had in fact then been made, but a 
rough sketch of the proposed survey was in

existence:—Held, that such sketch could not 
be considered as the survey referred to in the 

j agreement ; and, as parol evidence was neces
sary to shew1 the particulars as to size and 

| position, without which such sketch was un
intelligible, ilie court refused to enforce the 
agreement, but offered to make a decree, with
out costs, for iierformnnve of the agreement 

i admitted by the answer or dismiss the hill 
! without costs, ihe defendant having improperly 
| denied the agreement alleged by the plaintiff, 
j which was clearly established by the evidence, 

though incapable of being enforced owing to 
the defence of the Statute of Frauds. ;stret- 
ton v. Strctton, 24 Gr. 20.

Terms Mortgage — Incomplete Written 
Agreement.]—li. signed a document by which 
he agreed to sell certain projierty to \V. for 
$42..">oo, and \V. signed an agreement to pur
chase the same. The document signed by W. 
stated that the nro|M*rty was to he purchased 
" subject to the incumbrances thereon.” With 
this exception, the papers were, in substance, 
the same, and each contained at the end this 
clause " terms and deeds. Ace., to be arranged 
by the 1st May next.” On the day that these 
papers were signed, L., on request of W.'s 
solicitor to have the terms of sale put in writ
ing. added to the one signed by him the fol
lowing : " Terms. $">00 cash this day. $500 on 
delivery of the deed of the Parker property, 
$800 with interest every three months until 
the $0,500 are paid, when the deed of the 
entire property will he executed.” The prop
erty mentioned in these documents was, with 
other property of I,., mortgaged for $30.000. 
W. paid two sums of $500, and demanded a 
deed of the Parker property, which was re
fused. In an action against L. for specific 
jierforrnance of the above agreement, the de
fendant set up an oral agreement that, before 
a deed was given, the other property of L. 
was to be released from the mortgage, and 
also pleaded the Statute of Frauds :—Held, 
that there was no completed agreement in 
writing to satisfy the Statute of Frauds. Wil- 
liston v. Lawson, 10 S. C. It. 073.

Unilateral Agreement Admissions in 
Answer-Statute not Pleaded.]—Although the 
4th section of the Statute of Frauds requires 
any agreement for the purchase or sale of 
land to lie evidenced by a note or memorandum 
thereof to be signed by the party sought to he 
charged, yet where lands were sold by a trad
ing corporation, under a power of sale con
tained in a mortgage, and the purchaser at 
such sale signed an agreement to purchase, 
and afterwards filed a bill seeking specific 
performance with compensation for the loss of 
crops which were advertised with the land, 
but actually belonged to third parties, and 
the defendants (tin* corporation) answered 
the bill admitting the fact of their being 
mortgagees, and proceeded with sundry state
ments such as. “ when the plaintiff "hid for 
and was declared the purchaser of the lands 
. . the sum bid by the plaintiff was a low
price . . that the plaintiff was not in fact 
the real purchaser of the lands at the said 
sale . . that the company was not bound 
to put the plaintiff in possession, but never did 
any act to prevent her taking possession, and 

. that possession was taken by the plain
tiff,” and the answer claimed no benefit from 
the statute, and did not deny having made the 
contract : neither did it raise any objection 
to the want of the corporate-seal :—Held, that 
this sufficiently admitted the agreement to
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sell. and. no protection of the statute Having 
liven claimed, that the plaintiff was entitled to 
a decree, with compensation for the loss of the 
crops, and with costs. dearer v._.\«rth of 
Scotland Canadian Mortgage Co.. 27 Ur. 608.

Variation of Written Contract -
Waiter of Might to Withdraw — Unsigned 
Memorandum. |—A. made a contract with It. 
for the purchase of land, and both parties 
signed the contract. Some delay occurred in 
delivering an abstract, and A.'s solicitor wrote 
to It/s solicitor, declining to complete the con
tract unless the abstract was delivered by a 
certain day. Subsequently, negotiations were 
entered into by the parties for a variation of 
the terms of payment, and two propositions, 
in writing, hut unsigned, were made by A. 
for It/s acceptance. It. accepted one of them, 
and so informed A. or his solicitor : but after 
a little time. A., on the advice of his solicitor, 
declined to carry out the contract as varied, 
reiving upon the former letters. I'pon a bill 
filed by It. : Held, that tin; defendant 
could not rely upon the letters fixing a time 
for ilie delivery of the abstract. a< b.v his 
subsequent dealing with the plaint iff he 
waived his right to withdraw from the con
tract. (lit That parol evidence could he ad
mitted to connect the unsigned memorandum 
with the signed contract. (31 That there was 
sufficient evidence to shew that the proposition 
of the defendant had been accepted by the 
plaintiff. Martin v. Reid, 8 L. J. 18(1.

See Carroll v. William*. 1 O. It. lot); Bar
ton v. McMillan, 20 S. H. 404.

(d) Other Case*.
Absence of Writing—Sheriff's Sale.]— 

Where a sheriff had sold properly under an 
execution at common law, but. before any deed 
was executed by him. a settlement was effected 
by the debtor with the execution creditor, who 
thereupon desired the sheriff to refrain from 
completing the sale, and the sheriff accord
ingly refused to convey the property to the 
purchaser at sheriff's sale, who thereupon filed 
a bill against the sheriff to compel hint speci
fically to perform the alleged contract; but it 
appeared that no memorandum evidencing the 
sale had been made or signed by the sheriff : 
—Held, that the contract must he in writing ] 
under the statute. Witham v. Smith, 5 Gr. i 
203.

Conveyance on Faith of Promise.]— j
Lands were conveyed to W. upon the express | 
understanding and promise that he would re- j 
convey a certain portion thereof :—Held, that 
W. was hound to reconvey. Clarke v. Eby. 1 
13 Gr. 371.

The plaintiff, having occasion to raise I 
$8,000 to pay a society for a lot which he 
had leased and improved, and which was 
worth $4,2<Mi cash, procured defendant to : 
raise the money and to pay it to the society ; 
whereupon the society conveyed the land to the J 
plaintiff, anil the plaintiff to defendant. The ! 
defendant a few days afterwards sold the lot ; 
for .$4,200 cash, to a person with whom the 
plaintiff had been previously negotiating. De- : 
fendant admitted that, after the sale, he in- I 
tended to give plaintiff the difference, less his ; 
own expenses, and $20M for his trouble. There 
was great inequality between the parties, and |

some evidence of confidence between them, and 
the negotiations between tin* two were private. 
The court inferred from the whole evidence 
that the intention had been expressed during 
the negotiation between tin* plaintiff and de
fendant, and that the plaintiff had conveyed 
on the strength of it: Held, that it con
stituted an agreement which the court would 
enforce. Mi l.cod v. Orton, 17 Gr. 84.

Parol Contract —Merger in Written t on. 
tract — Amendment — Aotic. | — In 1SÔ8 a 
parol commit was entered into for sale of 
one acre of land, the consideration was paid, 
and the purchaser went into possession and 
built upon it. Afterwards, and in the same 
year, the vendor executed by way of security a 
jife lease to another person of ."•<• acres, includ
ing the acre so sold, in I8ti0 a bond was exe
cuted by the vendor to the wife of the purchaser 
for conveyance of the acre to her. In lsi',2 the 
lessee for life purchased the fit) acres in fee, 
and the conveyance to him was duly regis
tered : i In* bond for the acre was never regis
tered. The purchaser of the acre having tiled 
a bill for a specific fierformanee of the parol 
contract, the court refused such relief, the 
parol contract having become merged in the 
written contract or bond; but offered the 
plaintiff, at the risk of costs, permission to 
amend by alleging the written contract, and to 
give further evidence to establish direct notice 
of the bond, reserving the question of costs 
until after the inquiry ; if this refused, the 
hill to be dismissed without costs, defendant 
having falsely asserted his title under the 
lease to have been absolute, and not by way 
of security merely. McCrumm v. Crawford, 
U Gr. 337.

Trust — Conveyance — Subsequent Oral 
Agreement—ludgment.]— An attorney took a 
conveyance of certain property in trust for a 
client, but did not sign any writing acknow
ledging the trust. A parol agreement was 
subsequently entered into, that the attorney 
should accept the property in discharge of 
two notes which he held against the client :— 
Held, that this agreement was binding on the 
attorney, though not in writing. After the 
making of the agreement, the attorney pm 
the two notes in suit, in the name of a third 
person, and obtained judgment by default :— 
Held, that the judgment was no bar to a suit 
by the client for sjiecitic fier forma nee of the 
agreement. Fleming v. Duncan, 17 Gr. 7<i.

1». Title.
See, also, Vendor and Purchaser.

(a) Failure to Shew Title.
Dismissal of Bill—Return of Purchase 

Money—Lien—Cost*.] — Where a bill by a 
purchaser for specific performance is dismissed 
because a good title cannot he shewn, the 
court will order a sum paid on account of the 
purchase money to lie returned to the pur
chaser. and. in default, give him a lien there
for on the estate agreed to he sold ; but, unless 
the vendor has been guilty of fraud, the hill 
will he dismissed without costs. Hurd v. 
Robertson, 7 Gr. 142.

Portion of Land—Knowledge of Defect 
by Purchaser — Payment — Abatement.]—A. 
being the owner of fifty acres, the title to one
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acre of which was defective. It., with know
ledge of the defect, agreed to purchase the 
whole for a certain sum. it., with others, had 
at the same time an indejiendent interest in 
the one acre, and obtained a decree ordering 
A. to convey it to him and the others. A. then 
filed a bill for specific performance of the 
contract with It.: Held, that It. must pay 
the whole of the purchase money upon re
ceiving a clear title to the remaining forty- 
nine acres. Curran v. Little, 8 Gr. 250.

Possession llond for Purchase Money— 
Costs 1—A purchaser executed a bond for pay
ment of purchase money of land, and was let 
into possession : but having made default in 
payment and refused to accept the title, the 
vendor brought an action at law on the bond: 
whereupon the purchaser filed his hill for 
sjH'cific performance of the contract, if a good 
title could he shewn : or. if not. for an injunc
tion restraining the action, and that the bond 
might be delivered up. Upon a reference, the 
vendor failed to shew a good title, and the 
court decreed the other branch of the prayer, 
but (the court being divided in opinion on the 
ouest ion of costs i without costs. Morin v. 
II ill,inson, 2 Gr. 157.

Want of Title ljyreement for I'endor’s 
Title—Misrepresentations.] — Where the ven
dor sells only such title as he has. the pur- 
i baser will be compelled to complete his pur
chase, although the vendor does not shew a 
good title, or although the title appears to he 
not good. But where a vendor bound him
self to convey only as good a title as he could 
obtain from his vendor, ami it was shewn that 
neither of these parties had any title whatever, 
and that the vendor had misrepresented the 
state of the title, and had induced the pur
chaser to give the full value of the laud, the 
court refused to enforce the agreement, but 
dismissed the hill without costs. Leslie v. 
Preston, 7 Gr. 434.

(b) Objections to Title.

Conditions of Sale -7’ime.]—See Nason 
v. \rmstrong, 'll O. It. 542, 21 A. R. 188, 
25 S. C. R. 2ij3.

Conveyance to Vendor by Lnnatle—
Xo/icc.l—Before the court will compel a pur
chaser to accept a title, it must Is- shewn to 
be reasonably clear and marketable, without 
doubt as to the evidence of it. Where, there
fore. the deed to the vendor was executed on 
the 14th February. 1854, and in December of 
that year a commission of lunacy was issued 
against the grantor in that deed, under which 
it was found that lie was insane, and had 
been so from the month of February or March 
previous, the court refused to enforce the con
tract. The vendor alleged as an answer to 
the objection of lunacy that it was shewn that 
he had purchased fairly, and without notice of 
the lunacy ; hut. as the fact that the vendor 
had purchased without such notice was one 
which from its nature was incapable of proof, 
and notice on some future occasion might be 
clearly shewn, the court allowed the objection 
and dismissed the vendor’s bill with costs. 
Francis v. St. Germain, G Gr. 636.

Dower -Abatement — Removal] — Al
though at law the right to dower is, during 
the life of the vendor, a nominal incum

brance only, the purchaser has a right in 
equity to compel its removal, or to have 
specific iierformance of the contract, with an 
abatement in the amount of the purchase 
money in resiwit of such incumbrance. Inn 
Vorwioa v. Iteaupre, 5 Gr. 599; Hen drew v. 
Shi nan. I Gr. 578. Sis* Loaphiad v. Stubbs, 
27 Gr. 387.

- Fraud—Costs.]- The court refused 
to enfonv a contract for the sale of land un
til an outstanding claim for dower was re
moved: but. defendant in bis answer having 
set up charges of fraud which were not estab
lished. withheld from him his costs of the 
suit. Chantier v. I m e. 7 Gr. 432. ob-erved 
upon. Thompson v. Brunskill, 7 Gr. 542, ap
proved of. (nimble v. Gummerson, 9 Gr. 1U3.

IL fusai to liar — Setting apart 
Fuad.] Where in a suit for sj<eeitic perform
ance the wife of the vendor refuses to join in 
the conveyance for the purpose of barring her 
dower, the proper mode of protecting the pur
chaser is. to set aside a sufficient portion of 
the purchase money to indemnify him against 
the claim for dower in the event of the wife 
subsequently liecoming entitled thereto by sur
viving her husband: the interest during the 
joint lives of the vendor and his wife to he 
paid to him. and also the principal set aside 
on her decease. Skinner v. .lin» wort A, 21 Gr. 
148.

Incumbrance.] —A person, after contract
ing for the sale of land, mortgaged it, and 
then filed a bill for specific performance. The 
mortgage not being due. the court on the hear
ing directed an inquiry whether the plaintiff 
could make a good title free front incum
brance. and reserved further directions and 
costs. MeDougul v. Miller, 15 Gr. 505.

-------- l)o\rer — Demand of Abstract —
Costs.] — In a suit at the instance of a 
vendor of land for the specific performance 
of an agreement to sell, the defence raised was, 
that the land was to be conveyed free 
from incumbrances, but the same was subject 
to the dower of one M. and to a mortgage, 
and therefore that a good title could not he 
shewn, it waa satisfactorily shewn that the 
dower had been sufficiently barred, and the re
port of the master stated that the price agreed 
to be paid for the land was $3,500; tlmt $1.- 
800 was due on the mortgage; that the pur
chaser had paid only $100 on account of his 
purchase; “and that the non-completion of 
the contract (wast attributable to the desire 
of the purchaser to recede from the contract.” 
The defendant, down to the bringing of the 
decree into the master’s office, had not de
manded any abstract or made any objection 
to the title. The court, on further directions, 
made a decree ordering defendant to specifi
cally carry out the agreement, and pay to the 
plaintiff the general costs of the cause. 
Graham v. Stephens, 27 Gr. 434.

Non-production of Deed — Tax Certifi
cate.]—On an inquiry as to title the vendor 
was unable to produce one of the deeds, or to 
shew that a receipt was indorsed thereon for 
the purchase money, hut the deed was more 
than sixty years obi. and the memorial of it 
was produced : — Held, no objection to the 
completion of the contract. Held, also, that 
the non-production of a certificate of no taxes 
in arrear, was no objection to the title. 
Thompson v. MUlikcn, 9 Gr. 359.
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Outstanding Equity.] — A supposed 
equity in a person wlm died in ISOS, where the 
possession since that time has been enjoyed by 
another, elaiminir it as his own. and having a 
perfect legal title, is no ground for refusing 
to enforce an agreement in which the condi
tion precedent was. that a party should 
“shew, make, and complete a perfect legal 
title,” as, even if such equity existed, a court 
of equity would not enforce it under the cir
cumstances. Dewitt v. Thomas. 10 (Jr. 21. 
See, also. Dewitt v. Thomas, 7 C. P. 505.

Pu relume en Bloe—('losing up Rtreets— 
Want of Pomr.]—I"pon an agreement for 
sale of real estate laid out into building lots, 
the purchaser’s agent signed a memorandum 
to the following effect : “ The purchase is to 
cover the entire property of the C. estate, 
within the original boundaries, except that 
sold nil', with appurtenances and privileges, 
so that the purchaser may make arrangements 
with the purchasers of lots to close the streets 
laid out, if desirable.” The purchaser re
fused to complete the purchase, on the ground 
that without the power of shutting up one of 
the streets his object in the purchase would 
lie frustrated, which object lie had communi
cated to the agent of the vendors :—Held, not
withstanding, that the purchaser was bound 
to complete the contract. Commercial Bank 
v. McConnell. 7 (Sr. .'123.

Sale of Rond Allowance —Public I sir 
—Closing a//.] The owner had permitted for 
many years a public road to he used across his 
land, which lie subsequently agreed to sell. 
No by-law had been passed by the munici
pality for closing up this road, although a re
solution of the council had lieeti passed for the 
purpose Held, that a good title was not 
shewn. Kronsbicn v. Cage. 10 Gr. 572.

Sec TTcalcg v. Ward. 8 Gr. 337. ante 15 
(a) ; Brou n v. Pears, 12 I'. It. 390.

(c) Payment into Court.

In a suit against the purchasers for specific 
performance the court refused to order the 
purchase money into court, pending a refer
ence as to title. Tisdale v. Shortis, 10 Gr. 
271.

Seo Crooks v. Glenn. 8 Gr. 239, post (ft ; 
Darby v. Uncnless, 11 Gr. 351, ante 15 (d).

(d) lt< pudiation or Rescission for Want of 
Title.

Time for Repudiating—Knowledge of 
Want of Title — Conveyance from True 
Owner.] Where the plaintiff, at the time he 
entered into a contract with the defendant 
for the exchange of lands, had no title to the 
lands he proposed to exchange, which were, 
to the knowledge of the defendant at the time 
of the contract, vested in the plaintiff's wife : 
—Held, in an action for specific performance, 
that the defendant could not withdraw on 
the ground that the plaintiff had no title, at 
any rate before the time fixed for the comple
tion of the exchange ; and the plaintiff, hav
ing tendered a conveyance from hi< wife before

action, was entitled to succeed : for the defen
dant, having entered into the contract knowing 
that it did not bind the estate, but only tin* 
lerson. of the plaintiff, must be taken to 
lave relied from the beginning upon the pro

mise of the plaintiff to procure the concur
rence of the owner, and could not set up that 
the plaintiff was not the owner. Dictum of 
Kekewich, J., in Wylson v. Dunn, 34 (,’h. D. 
5»!9, not followed. St. Denis v. Higgins, 24 
U. It. 230.

--------  Notice of Rescission—Conduct.]—■
H. and It. agreed to exchange land, and the 
agreement, which was in the form of a let
ter written by H. proposing the exchange, 
the terms of which It. accepted, provided that 
the matter was to be closed in ten days, if 
possible. It. at the time had no title to the 
property he was to transfer, but was ne
gotiating for it. Nearly four months after 
the date of the agreement the matter was 
still unsettled, and a letter was written by II. 
to lt.’s solicitor notifying him that unless 
something was done by the next morning the 
agreement would be null and void. Prior to 
this there had been several interviews between 
the parties and their solicitors, in which it 
was pointed out to It. that there were difficul
ties in the way of his getting a title to the land 
he proposed to transfer; that there was no 
registry of the contract which formed the 
title of the man who was to convey to him ; 
and that the lands were subject to an annuity. 
It., however, took no active steps to get the 
difficulties removed until after the above let
ter was written, when lie brought an action 
against the proposed vendor and obtained a 
decree declaring his title good. He then 
brought suit against II. for specific perform
ance of the contract for exchange :—Held, re
versing the judgments in 19 A. It. 131 and 21 
O. It. 43, that the action could not be main
tained ; that R. not having title when the 
agreement was mode, II. could rescind the 
contract without giving reasonable notice of 
bis intention, ns be would be bound to do if 
the title were merely imperfect ; that the letter 
to the solicitor was sufficient to put an end to 
the bargain : and that, even if there had been 
no rescission, the conduct of It. in relation to 
the completion of the contract was such ns to 
disentitle him to relief by way of specific per
formance. Harris v. Robinson. 21 S. C. it. 
390.

--------  Trial—Reference.]—A purchaser of
land may, on discovering that the vendor has 
no title, repudiate on that ground : but at
tempted repudiation on another ground does 
not keep this right alive, if the vendor, at the 
proper time can make a good title. Where a 
purchaser, who, in an action by the vendor 
to compel specific performance, set up in his 
defence that the contract was void because 
of fraudulent misrepresentations ns to value, 
attempted at the trial to repudiate also on 
the ground of want of title in the vendor, he 
having known of this want of title for some 
time, and having because of it obtained an or
der for security for costs, it was held that 
there could not then be repudiation on that 
ground, and that it would be sufficient for the 
vendor to shew title on the reference. Judg
ment in 19 O. It. 303 affirmed. Paisley v. 
Wills, 18 A. It. 210.

tfee Fisken v. Wride, 7 Gr. 598, 11 Gr. 245,
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(e) Shewing Title after Suit Begun.
Abstract—Demand—Coat*.]—Hold, in nn 

action for specific performance, that shewing 
title is the manifestation on the abstract of ; 
all matters essential to a good title, and that, 
as the defendant had demanded no abstract 
before action, he could not complain that title 
was first shewn thereafter, and lie was or- 
dered i" pay the costs thereof. Bridges v. Long
man, 24 Beuv. 27, cited and followed. Lon
don and Cumul mu L. and .1. Co. v. Graham. 
12 I\ It. 057.

Unpatented Lands—Purchase Money— I 
Interest - Cotta.]- Plaintiff and defendant 
agreed to exchange lands, the plaintiff convey
ing loo acres to B.. upon which there was a 
mortgage for $1.300, and defendant agreeing 
to convey to the plaintiff whichever of two 
lots—one in T., the other in S.—he should 
select. In the event of his selecting the lat
ter, it was to be assigned to him. subject to 
the payment of $150 in four equal annual in
stalments, with interest at seven per cent. 
The plaintiff selected the latter, but it ap
peared that defendant had not yet obtained a 
title thereto, although he was entitled to call 
for a patent from the Crown on making cer
tain payments, and procured it the day 
the cause was heard. The court—ns defen
dant had all along had a title to the lot, and 
was at the time able to carry out his agree
ment, and submitted to do so—directed that 
the contract should he completed by convey
ance of the lot in S„ and that the time for 
payment of the $150 should date from the 
hearing, from which time also the interest 
should be computed : but refused to give to 
either party the costs of the litigation. Gray 
v. llieaor, 15 <ir. 205 : S. C., Hi Ur. «il l.

Sec ante 15 (b).

(ft Waiver of Purchaser's Ifight to Uave 
Good Title Shewn.

Conditions of Sale—Limiting Proof of 
Title.]—A clause in the conditions of sale 
that the vendors shall only produce certain 
title deeds and an abstract of the register, 
and that the purchaser shall not be entitled to 
call 1'or any other proof of title, does not 
exempt the vendors from shewing otherwise 
a good title. Canada Permanent Building So
ciety v. Wallis, 8 Ur. 308.

Possession — Clearing—Crops.]—A pur
chaser, before the time appointed for the com
pletion et ,i contract for toe sale <»f land, and 
while the investigation was in progress, went 
upon and cleared a portion (about two or 
three acres) of the land sold, and sowed the 
same with turnip seed, which it was neces
sary to do at the time or lose the whole sea
son ; he did not, however, harvest the crop, 
but abandoned the possession entirely in con
sequence of objections to the title not being 
removed :—Held, no waiver of the purchaser's 
right to an inquiry as to title. Mitchcltrco v. 
I ruin. 13 Ur. 537.

The mere taking possession by a purchaser 
is not necessarily a waiver of the right to 
an inquiry ns to title. The court will not hold 
it to be so unless satisfied that it was the 
intention of the purchaser to take the land 
without such inquiry : or without its being 
made to appear that the conduct of the pur
chaser has been such that it would be unjust

to the vendor under the circumstances to put 
him to prove his title. S. C., ib. 542.

—------ Delay—Payment into Court.]—-Pos
session and user of the premises do not deprive 
the vendee of his right to have a good title 
shewn ; but where unreasonable delay has oc
curred in requiring title to be adduced, the 
court will order the purchase money to be paid 
into court, pending the Investigation. Crunks 
v. Glenn, 8 Ur. 23V.

--------- Improvements — Division of Pro
perty.]—Where a contract for sale of build
ing lots provided for immediate possession, 
and for the payment of the purchase money in 
eight annual instalments : — Held, that the 
erection of two workshops on the lots by the 
vendees was no waiver of their right to ex
amine the title : nor was the division of the 
property between them, when they dissolv'd 
their partnership, nor the acceptance of a 
conveyance at another time of anhther lot said 
to depend on the same title. Darby v. Ureen-
lees, ii Or. 851.

--------- Improvements—Want of Title—■
Onus.]—In May. ISfHt. a purchase was made 
by parol of a lot of land, in addition to three 
other lots previously bought by the same pur
chaser from the same vendor. The purchaser 
went into possession and erected thereon a 
coach-house and stable, and the other portion 
of it was used as a lawn to the house which 
lie had erected on the other lots, which had 
been duly conveyed to him. In 18(50. and 
again in 18(53, the purchaser repeatedly asked 
for a deed, offering to give the vendor his note 
for the purchase money, but which lie refused 
to accept :—Held, that the purchaser, by his 
conduct, had waived his right to compel the 
vendor to .make out a good title, but that lie 
was at liberty to shew that the vendor had 
no title, in which case he would be entitled to 
get rid of his contract ; the onus of proof un
der the circumstances being shifted. Deni
son v. Puller, 10 Ur. 4V8.

-------- Repairs—Improvements.]—The pur
chaser waives any objection to the title of the 
vendor if he takes possession of the property 
and exercises acts of ownership by making re
pairs and improvements. Wallace v. ilessli in, 
20 S. C. It. 171.

Sec Tisdale v. Shortis, 10 Ur. 271, ante 15 
(a).

20. Uncertainty as to the Land.
Appurtenances 1/ill Privileges—Costs.] 

- Specific performance will not be decreed 
where the terms of the contract signed are 
uncertain, nor where it is plain that there 
was a misunderstanding. The intending pur
chaser wrote. “ We will give you for your 
mill privilege in Laxton, with all the im
provements. including the saw logs, and your 
claim on the land you applied for. viz., the 
north half of (5 in the 11th. and the north half 
of 7 in do., lots Nos. (5 and 7 in the 10th con
cession, $4,000," &e. In reality the premises 
mentioned comprised two mill privileges, but 
the vendor insisted that only one was em
braced in this agreement, and filed a bill to 
enforce specific jierformance according to this 
construction ; whilst defendant by his answer 
insisted that both were included in his offer 
to purchase. The court dismissed the bill.
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but without costs : defendant insisting upon l 
the case being heard by way of mol ion for I 
decree, pursuant to a notice given by ihe plain
tiff, from which lie afterwards desired to with
draw. McLaughlin v. Whit (Hide. 7 Gr. 573. j

Quantity Purchasi — Possession — ' 
Fence»- Payment. | One K. in 1835 purchas
ed from defendant part of lot one, being a 
portion of a block of land owned by the latter, 
and two years afterwards agreed for the pur
chase of fifty feet additional land, and then I 
erected his fences, enclosing on the north 
twenty-seven feet, oil the west six fi-et, and | 
on the south a quantity of land, which could j 
not lie defined, additional to the original < 
purchase. Of the land so enclosed lx., and ; 
those claiming under him, remained in undis
puted possession for about ten years, with the 
knowledge of defendant, who acted as agent 
for some years in respect of this property, 
and was constantly in the habit of visiting it 
whilst the fences were in the course of erec
tion. The plaintiff, having purchased this 
property from Kafterwards purchased from 
defendant the remainder of a lot situate on 
the south thereof, whereupon lie removed the 
southern fence that had been erected by lx., 
in order to put all the land into one parcel. 
On a plan of llie property, made by defendant, 
a lam- bad been laid out on the south of Un
original purchase seventeen feet wide, and on 
the west another latte, six feet whereof were I 
comprised within the limits of lot number ■ 
one. lx.'s fences enclosed I he six feet on the 
west, and were supposed to have embraced 
the seventeen-feet lane on the south, which, 
together with the twenty seven feet to the 
north, made in all fifty feet. The vendor sub
sequently sought to recover possession of the 
strips of land to the north and west, where
upon the plaintiff filed a bill to restrain the 
action at law, and for n conveyance of the 
land. No place could be assigned to the fifty 
feet, unless the twenty seven feet and six feet 
formed part of it ; and it having been estab
lished tbat the purchase money for the fifty 
feet had been paid, the court made the decree , 
as prayed, with costs. Huitcull v. Rees, y Gr.
527.

--------  Selection.]—It. gave a bond to It.
to convey to It. a water privilege on lot 17. 
and to convey also so much land as he might 
require for tin* purpose of making a raceway 
or for erecting buildings on the lot, at the rate 
of 110 per acre: Held, that the selection of 
such land must lie made during the lifetime of 
both obligor and obligee, «juiere. whether a 
bill would lie for tlie specific performance of 
such a contract, ltunihum v. Iiinnsun. 32 V. 
C. It. 4IU.

Unascertained Portion —Premature Ac
tion.\ It having been ascertained that a rail- 
wav com pa n.v intended to have a station on 
the defendant's land, he contracted to sell to 
the plaintiff a quarter of nil acre next to the 
railway station as soon as laid out. The com
pany having afterwards located the station 
ground, but not the position thereon of the in
tended station house: -Held, that the plain
tiff's parcel could not lie ascertained until the I 
locality of the station house was determined, I 
and that until then a bill to enforce specific i 
performance was premature. Carroll v. ('use- I 
more, 20 Gr. 10.

See Sfrctton v. Sin lion, 24 Gr. 20. mile IS I 
(c) ; Lcdyard v. McLean, 10 Gr. 130, ante 1. I

21. Unpatcntcd Land*.
Registry Laws Prior Contract. 1—The 

Registry Ads do not apply to instruments 
executed previously to the grant front the 
Grown. Where, therefore, the locatee of 
land executed a bond to convey, and after the 
issuing of the patent sold and conveyed the 
property to a third party, who again sold and 
executed a conveyance to a purchaser for 
value, but before either hail paid his purchase 
money, the holder of the bond, having regis
tered the same, filed and served a hill for spe- 
cific performance: Held, that neither ven
dee was in a position to plead a purchase for 
value without notice, and that the plaintiff 
was entitled to specific performance with 
costs. Casey v. Jordan, 5 Gr. 407.'

----— Prior Contract—Xoticc.]—A. bar
gained with 11.. the locatee of the Grown, for 
the purchase of an unpatented lot free from 
incumbrances, obtained a bond for a deed, 
and paid It. the full consideration. It. after
wards borrowed money on the lot from (J., 
who took out the patent, and conveyed the 
lot to It., and received from him a mortgage, 
without notice of A.'s claim. After the loan
had I... . agr....I to, but before it was carried
out, A. registered his bond. A bill by A. 
against G. for specific performance of the 
contract was dismissed with costs. Holland 
v. Moure, 12 Gr. 2U0.

Statutes -IS Viet. e. 12}—Chancery Act 
—Cause of Action—Possession. |—18 Viet. c.

| 121 applies only to cases when* the cause of 
I suit arose before the passing of the Chancery 
I Act (1837). The local is* of lands of the 

Grown, in 1824, contracted to sell a portion 
. thereof, the consideration for which was paid, 
i but he continued to hold possession of the 
: lands until the year 1855, when the heirs of 

the bargainee filed a bill to enforce specific 
j performance of the contract, the patent from j the Grown having been issued in 1830. The 

court dismissed the bill. S il cox v. Sells, t> 
Gr. 237.

Voluntary Agreement Purchaser for 
Value--Xoticc—Denial—Costs, | -The locatee 
of lands from the Grown executed a bond in 

i favour of one of his sons, for the conveyance 
j of fifty acres, to procure his marriage with a 

particular person, which, however, never took 
place, and the son afterwards married an
other woman, having, in the meantime, been 

i allowed to retain the bond. The father sub
sequently conveyed, for value, to another son, 
who had notice of the bond: and lie hav
ing obtained the Crown patent for the land,

| a bill was filed to compel specific performance 
j of the bond :- -Held, that as against defendant,
| a purchaser for value, the bond was voluntary 
' and could not be enforced : but defendant hav- 
: ing by bis answer untruly denied all knowl- 
; edge of the existence of the bond, the court 
I dismissed the bill, without costs, and without 

prejudice to tiling another, if the plaintiff 
should be so advised. Osborne v. Osborne, 6 
Gr. til9.

See Ora y v. Reesor, 15 Gr. 205, ante 19 
(e)

22. Vendor Proceeding at Law.

Recovery of Possession —Defence to Ac
tion for—Recei/it of Purchase Money after
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Default—Waiver.]—In June. 1809, D. agreed 
to sell and convey to II. 278 acres of land 
for $2,780, payable by certain instalments, at 
certain specified times : the agreement signed 
by the parties expressing that time was ** to 
be of the essence of the bargain.” In Janu
ary, 1871, H.. by a similar instrument, agreed 
to sell to the plaintiff 100 acres for $1.1 HHi, 
to be paid to !>., upon the terms contained in 
the said recited agreement; and the plaintiff 
then paid I). $00 on account, ltotli 11. and 
the plaintiff were udmitted into possession of 
their lands, on the execution of the respective 
agreements, and so continued until 1874. In 
February of that year both II. and the plain
tiff were in arrear, nothing having been paid 
since 1871, and 1>. complained to II. of this, 
and of the manner in which the premises were 
managed, and it was then agreed between 1 ». 
ami II. that 1>. should bring an action of eject
ment, II. agreeing to pay the costs thereof, 
and all arrears of purchase money, together 
with an increased rate of interest. Ejectment 
was accordingly brought by 11. against II. and 
the plaintiff ; but before the summons was 
served, nr the plaintiff was aware of the pro-
..... ling, he paid $100 to the attorney of !>.,
who indorsed a receipt for the amount on 
the agreement between II. and the plaintiff 
as a payment “ on within agreement.” 11. took 
no steps to defend the ejectment, and 1>. recov
ered judgment therein, although the plaintiff 
appeared, and tried to defend for liis 100 
acres; and a writ of possession was issued, 
and delivered to the sheriff, with directions to 
give possession to II. for 1 >.. which was done 
accordingly, and II. was continued in posses- 
si.in und'T an arrangement for an extension 
of the time for payment of principal and in
terest. On a hill filed by the plaintiff against 
II. for specific performance :—Held, under 
these circumstances, that the receipt by 1». of 
the $100 after default had waived the condi
tion making time of the essence of the con- 
tract . but. by reason of having omitted to set 
up these facts in defence of the ejectment, or 
because, having so set them up, they did not 
form an answer to the proceeding, the court 
refused to open up the question after the 
adjudication at law. and dismissed the bill 
with costs. Demurest v. Hilme, 22 Gr. 433.

----Subsequent Suit—Rinding Rights of
Du nit a iter—(Justs. | Where under the terms 
of the contract the purchaser is let into pos
session, but on his default the vendor brings 
ejectment and turns him out. the vendor can
not afterwords obtain specific performance, 
but he has a right to come into this court, in 
order that either the contract may be speci- 
le ally performed or the purchasers rights so 
bound as to enable the vendor to dispose of 
the property. O'A'cal v. McMahon, 2 Gr. 145.

Where a vendor brought ejectment, and 
turned the heirs of the purchaser out of pos
session, he was held to have disabled himself 
from coming to the court for specific perform
ance, and could only do so in order to bind 
their interests in such a manner as to render 
the property saleable. Under such circum
stances, the plaintiff having placed himself 
in a false position by reason of the proceed
ings at law. the court deprived him of his 
costs up to decree, but gave him his costs sub
sequent thereto. Hawn v. Cushion, 20 Gr.

..-------- Subsequent Suit—Failure to Prove
Title—Costs.]—Upon a contract for sale the

purchaser was let into possession ; the vendor, 
instead of complying with his vendee's demand 
for an abstract, brought ejectment, so as to 
compel payment of the purchase money; and 
tile purchaser defended that action, and did
not pris.... in chancery until the vendor had
recovered judgment. On investigating the title 
it was found to lie bad. The court, although 
it gave the purchaser relief, so far as restrain
ing the proceedings in ejectment, refused him 
his costs of his defence at law, but gave him 
his costs in chancery. II inters v. Sutton, 12 
Gr. 113.

23. Other Cases.
Appurtenances Water I sc of Dams.] 

—A vendor agreed that the purchaser should 
have sufficient water to drive a saw mill and 
other machinery. In a suit by the vendor 
against the purchaser, the court decreed speci
fic performance of the contract, treating the 
water and the use of the dams and booms as 
sold with the land: the decree to provide for 
this, with liliertv to the parties to apply from 
time to time. II i neks v. Me Kan, 11 Gr. 233.

Arrest —Purchaser.]—A writ of arrest will 
not be granted against the purchaser in a 
suit for specific performance, unless it be 
shewn by affidavit that the vendor's lien is 
insufficient. Xelson v. Dafoe, 8 1*. It. 332.

Consideration for Conveyance Per
sonal Services- Other Enforceable Considera
tion. |— The plaintiff II. being in |His«ession of 
laud belonging to defendant and entitled to 
retain it for another year, the defendant, to 
obtain immediate possession, agreed that in 
consideration thereof lie would gi\e another 
piece of land to the plaintiffs, husband and 
wife, for the life of the wife, the husband fur
ther agreeing that he would look after and 
take cure of the former property whenever 
defendant was alwenf. and would, during win
ter, see to defendant's cattle and stock. Pos
session was accordingly delivered of the re
spective parcels, and the husband rendered 
some services, being all that was required of 
him. The defendant having afterwards 
brought ejectment against the plaintiffs :— 
Held, that the agreement was enforceable, 
notwithstanding the stipulation as to personal 
services to he rendered, which the court could 
not directly enforce ; and an injunction was 
granted. Hewitt v. Ilrown, 10 Gr. 070.

Contract by Stranger -Owner—Estop
pel,| Where the owner of an estate stands 
by and allows a third person to appear as 
owner, and to enter into a contract as such, 
the owner will be decreed specifically to per
form such contract. Davis v. Snyder, 1 Gr. 
134.

See Leary v. Rose, 10 Gr. 340.

Crown — Expropriation—Agreement for 
Compensation.]—The defendants entered into 
a written agreement to sell and convey to the 
Crown, by a good and sufficient deed, a cer
tain quantity of land, required for the pur
poses of the Cape Breton Railway, for the 
sum of $1,250. At the date of such agree
ment the centre line of the railway had been 
staked off through the defendants’ property, 
and they were fully aware of the location of 
the right of way and the quantity of land to 
be taken from them for such purposes. There
after, and within one year from the date of
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such agreement, the land in dispute was set 
out and ascertained, and a plan and descrip
tion thereof duly deposited of record, in pur
suance of the provisions of U. S. 0. c. 39. 
I'poji the defendants refusing to carry out 
their agreement, on the ground that the dam
ages were greater than they anticipated, and 
the matter being brought into court on the in
formation of tiie attorney-general, the court 
assessed the damages at the sum so agreed 
ujioii. Qua-re, is the frown in such a case 
entitled to specific performance? The Queen 
v. McKncie, 2 Ex. It. 108.

Deficiency — Description — “ Jlore or 
Lean."Where a city building lot was de
scribed in an agreement for exchange as hav
ing a depth of " 130 feet more or less," and 
had in fact a depth of only 117 feet with a 
lane in the rear 12 feet wide, specific perform
ance at the suit of the owner was, under tlie 
particular circumstances, refused. Moorhousc 
v. Heiriah, 22 A. It. 172.

Foreign Lands — Exchange -— Plaintiff 
Submitting to Jurisdiction.] — See Montgom
ery v. Diippcrsburg, 31 O. It. 433.

Inability of Vendor to Convey —Want
of Pri ri ty—Mortgage—Priorities—St a lute of 
Limitations—Improvements.]—The bill was 
filed to enforce specific performance of an 
agreement to sell certain land, made by one It., 
since di-cvased. The original agreement was 
cancelled, and on the 22nd May, 1800, another 
agreement for sale, contained in a lease of the 
land from It. to the plaintiff, was substituted 
therefor. In November. 1805, when the ori- 
inal agreement was entered into. It.. who 
eld two mortgages on the land in question,

thought lie had obtained an absolute title
thereto, by proceedings in a foreclosure suit 
on these mortgages. It afterwards, how
ever. appeared that long prior to the first of 
these mortgages held by It., the mortgagor, 
T. II.. had, by a voluntary deed, conveyed 
50 acres of the land to his son, E. II. Subse
quently to the first mortgage to It., and prior 
to the second mortgage, E. II. mortgaged the 
50 acres to one A. E. II. was not made a 
party to the foreclosure suit, but A. was 
served with notice of the proceedings in the 
master's office, and not having appeared, he 
and the mortgagor were declared foreclosed. 
Soon after the above agreement for sale in 
September. 1800, It. filed a bill against T. 11.. 
E. II.. and A. for the foreclosure of his two 
mortgages against nil these defendants, when 
a decree was made declaring the deed to E. II. 
to be void against It., and that A.’s mortgage 
was subject to the first mortgage, but had pri
ority over the second mortgage held by It., 
and he was directed to pay into court a cer
tain sum as the price of redemption, which 
payment was made at the appointed time. It 
appeared that the plaintiff had actual notice, 
of E. H.’s outstanding equity of redemption 
before he made any improvements : and that 
lie made them in reliance upon It. holding 
him harmless :—Held, that the plaintiff was
not entitled t-> specific performance against 
the representatives of it., as they had no 
power to convey, nor against A., because there 
was no privity between him and the plaintiff, 
and no equity to make him bound by the 
agreement. Held, also, that the plaintiff was 
not entitled to a lien on the land for his im
provements. Held, also, that the plaintiff had 
not acquired any rights by virtue of the Sta
tute of Limitations, inasmuch ns his posses

sion was that of a tenant and was not ex
clusive of the mortgagor. Russell v. Romains, 
3 A. II. 636.

Insolvent Vendor — Partnership.] -The 
fact of the vendor being a partner in a mer
cantile firm who, since the execution of the 
contract, had made a composition with thon
ored i tors. is not an objection to the claim to 
specific performance. I'isken v. Wridr. 7 Gr. 
598.

Oil Lands Construction of Agreement— 
Working of Wells—Assignment of Contract- 
Parties.]—The owner of land demised fifty 
acres for fourteen years at a nominal rent, 
for the purpose of boring for oil. and at the 
same time agreed to convey at any time a 
roadway from any wells the lessee might dig 
or bore to a certain road, and " also sufficient 
land for the working of such well or wells." 
the lessee agreeing to pay “ $100 for the first 
well he might work for oil, and $50 per acre 
for the land necessary for working such oil 
well on said roadway." and " the Bum of $50 
for any oil well he shall work after the first 
one. and $25 per acre for any land necessary 
for working said well or wells and the road
way.” The lessee, having divided a portion 
of the fifty acres into acre lots, having a 
frontage of from eighty to one hundred feet, 
sold his interest in one such acre to a third 
party, who opened a well, erected an oil re
finery with the necessary tanks and works, 
and declared his option of purchasing within 
the time specified. The owner of the fee hav
ing sold his interest in the whole fifty acres, 
his vendee objected to convey the acre except 
upon terms not warranted by the agreement, 
and subsequently refused to convey more than 
in his opinion was absolutely necessary for 
working the well in its then state, the produce 
of which had become greatly diminished, and 
filed n bill asking to have the agreement con
strued. and an injunction against continuing 
the refinery, which occupied about one 
twenty-fourth of the acre. The court was of 
opinion that under the agreement the pur
chaser was not entitled to space for a refinery, 
but. it appearing that the sinking of another 
well within such acre would tend to injure 
the well already sunk, and that an acre was 
not too large for the purposes contemplated, 
refused the injunction asked for: and the 
purchaser by his answer having asked cross- 
relief by way of specific performance of the 
agreement, a decree was made accordingly : the 
deed to be prepared under such decree to pro
vide for payment of the sums stipulated for in 
the event of the opening of any future wells 
upon such acre, but in such a case the party 
so claiming specific performance to be liable 
to pay for any other well or wells opened and 
worked upon the whole fifty acres, by other 
persons : the assignee in this respect standing 
in no I letter position than his assignor, the ori
ginal lessee, and the contract not containing 
any stipulation or agreement for the laying 
off of the fifty acres into subdivisions. The 
master having required a list of all persons 
who had opened and worked wells upon the 
property with a view to making them parties 
in his office, and taking an account of what 
they owed respectively, in order that they 
might be bound thereby, and that the defen
dant might thus acquire a lien on their por
tions of the land for the sums so to lie paid 
by defendant:—Held, on appeal from this di
rection, that such other purchasers were not 
proper parties; nor could the defendant thus
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acquire any lien upon their property, or. in I 
the absence of a request, any claim against the ! 
parties for repayment of the amounts ad
vanced on their accounts, there being no legal 1 
liability on bis part to make such payment. ' 
And qua-re, even if he could thus acquire such j 
lien or claim, whether they would in that case ■ 
have been proper parties. Lcdyard v. Mc
Lean, 10 tir. 139.

Omission of Part of Agreement from 
Writing Insertion in Decree.] In an ac
tion for specific performance of an agreement I 
for the sale of lands, it appeared that the par
ties intentionally omitted from the writing a I 
part of the agreement, as to the tenor of which 
both parties agreed: and the defendant asked | 
to have this inserted in the judgment for ! 
specific performance, but the plaintiff object- | 
ed : Held, that, on the principle that he who ! 
comes into equity must do equity, it was I 
proper that the omitted portion of the agree- ! 
ment should be inserted as claimed. Joins v. 
Dale, 10 O. It. 717.

Penalty — Damage* for Non-pcrformancc I 
Contract — Repudiation—Incumbrance.]— 

l pon a contract for sale of an estate subject 
to a mortgage, it was stipulated that the ven
dor should execute a bond to indemnify the 
purchaser against the incumbrance, and a sum 
of £500 by way of liquidated damages for 
non-iierforinance by either party was to be 
paid to the other. The court held that this 
did not enable either party to repudiate the 
contract upon paying £500 ; and in a suit by 
the vendor a reference as to title was directed, 
but without the usual declaration that the 
plaintiff was entitled to specific performance, 
reserving a right at the hearing on further 
directions to refuse specific performance, in 
the event of the vendor failing to effect or 
endeavouring to effect an arrangement with , 
the mortgagees, which the vendor alleged he 
could make. Fisken v. Wride, 7 Gr. 598.

Repairs anil Improvements — Allotr- 
anec for.]—On taking an account of what 
was din- to a plaintiff in possession, who claim
ed under a vendor of real estate in a specific 
performance suit, the master allowed certain 
repairs and improvements, some of which wen- 
made after the commencement of the suit. On 
further directions, the court expressed tin- 
opinion that the only repairs made after suit 
commenced, that could be allowed, were such 
as it was the plaintiff’s duty to make in order 
to save the premises from deterioration. 
linen v. Cash ion. 20 Gr. 518.

Restriction against Selling Special 
Act—Compliance with.]—Lund was devised 
to N. with a provision that he should not sell | 
or mortgage it during his life, but might de
vise it to his children. N. having agreed to 
sell tin- land to V., it was held, upon a petition 
under the Vendors and Purchasers Act, that 
the will gave N. the land in fee with a valid 
restriction against selling or mortgaging: Re 
Northcote. 18 O. It. 107. N. then applied for 
a special Act, which was passed, giving him 
power, notwithstanding the restriction in the 
will, to sell the land, and directing that the 
purchase money should be paid to a trust 
company. Prior to the passing of this 
Act, N„ in order to obtain a loan on the land, 
had made a lease of it to a third party, which 
lease was mortgaged, and N. afterwards as
signed his reversion. In an action by V. for 
specific performance of the contract, N. set

up that the contract was at an end when judg
ment was given upon the petition, and submit
ted that if performance were decreed, the 
amount due on the mortgage should lie paid to 
him, and only the balance to the trust com
pany:—Held, that it was not open to N. to 
attack the decision on the petition : but, even 
if it were, and that decision should be over
ruled. V. would be all the more entitled to 
specific performance; that the evidence shewed 
the lease granted by N. to have been merely 
colourable and an attempt to raise money on 
the lands by indirect means: and that there 
should be a decree fur specific performance 
with a direction that the whole of the pur
chase money should be paid to the trust com
pany. A'orthcotc v. Yigeon, 22 S. C. R. 740.

Sheriff's Sale -Equitable Interest.]— The 
equitable interest of an assignee from the pur
chaser of a contract for the sale of lands, is 
exigible under a writ of fieri facias against the 
lands of such assignee, and the purchaser at a 
sheriff’s sale of such interest is entitled to 
specific performance of the contract. Re Prit- 
tie and Crawford, 9 C. L. T. Occ. N. 45. de
clared to have been inadvertently decided or 
reported. Ward v. Archer, 24 O. R. 050.

Substituted Agreement Evidence- Re
conveyance—Cost*.] — In a suit for specific 
performance it was shewn that the plaintiff 
had agreed to convey to the defendants certain 
lands, in consideration of his being paid one- 

! third of the sum for which defendants should 
| lie enabled to si-H the same. This agreement 

was subsequently cancelled on the defendants 
undertaking to pay plaintiff $2,000, one-half 
by a note, the other half by tin- conveyance of 
certain town lots at an ascertained valuation ; 
and this second or substituted agreement the 
plaintiff sought to enforce. The defendants 
set up that, in consequence of their ascertain
ing that plaintiff had not a title to the land 
conveyed to them, a fresh agreement was en
tered into to the effect that the defendants 
should be at liberty to sell the land, and pay 
to plaintiff one-third of the net proceeds, 
which they asserted they had done. At the 
hearing the court, being satisfied that the de- 
fendants’ account of the transaction was cor
rect, refused the relief claimed, but offered the 
plaintiff a reconveyance on payment of costs, 
which the defendants assented to, or a decree 
upon the footing of the third or last mentioned 
agreement upon payment of cost*: or rehear
ing, tins (loom- was affirmed. Rutherford v.

Summary Procedure in Lieu of Ac
tion. | If under R. s. o. is77 <■_ 109, the 
court adjudicates upon a question of title be
tween vendor and purchaser, and directs the 
purchaser to carry out the contract, and the 
purchaser then fails to carry out the contract, 
it is unnecessary to bring an action for speci
fic performance of the contract, and the re
quisite relief may be hail on notice of motion 
for payment of the purchase money or in de
fault a resale. Rc Craig, 10 P. R. 33.

Tenants in Tail—-Ioint Tenancy—Parti
tion—Statute of Limitation*.]—Specific per
formance will he decreed against a tenant in 
tail. A joint tenant in tail executed articles 
of agreement for a division of the property, 
and each went into possession and for thirty- 
six years continued to enjoy the portion allot
ted to him, when a bill was filed to enforce the 
agreement :—Held, that defendant could not
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sot up as a defence to such hill, that the plain
tiff liail Iiy |Misse»iim acquired a perfect title 
at law. (ii<ihum v, (Jruliuin, ti Ur. 1172.

VI. Agreements for Work or Services.

Construction of Railway Irreptance 
—Approval of Engineer- Relay Insyeelion 
— Reft rent e. | Two incorporated trading 
companies agreed, under seal, the our to con
struct certain works for the other, which on 
completion were to Is- inspected hy engineers 
on In-half of each, whose finding was to be 
conclusive ; and upon the engineers approving 
of tin- works, and reporting them as com
pleted. they were to In- accepted. The parties 
to perform the work having, ns they alleged, 
completed it. notified the others thereof, call
ing upon them to appoint an engineer, as 
stipulated for. which request was not complied 
with, and subsequently a portion of the works 
contracted for (a bridgei was destroyed. On 
a hill tiled to coiiijh-I an acceptance of the 
works, the court thought that the delay of one 
of the contracting parties, until after such 
destruction, to name an engineer, as stipulated 
for by the agreement, did not preclude the 
other from obtaining an inspection of the 
works ; Imt that such inspection and approval 
must, under ♦lie circumstances, be had by a 
reference to the master, dirai Western A*. 
II". < a. v. Iles jardins ('anal Co., 9 (Ir. 509.

Covenant to Repair. | The action was 
brought in the chancery division to obtain 
specific performance of a covenant to repair, 
or for damages : Held, that it was really a 
common law action, for sfieelfic performance 
of such a covenant could tint he decreed. 
Hi ii y hum v. II inner, 10 1*. K. 021.

Covenant to Supply Goods — He-
viiii nr. | Where the plaint iffs claimed specific 
performance of a contract to supply them 
with milk for a cheese factory upon certain 
terms, and in the alternative damages, and the 
defendant asked for rectification of the con
tract. a jury notice was struck out. Held, 
that where a party seeks equitable relief to 
which lie is imt entitled, the opposite party 
should, unless in a very clear case, demur, 
instead of attacking the pleading indirectly 
by asking to have a jury. Bingham v. War
ner, 10 V. It. 021. commented on. Fraser v. 
Johnston, 12 1‘. Ii. 118.

Erection of Building — Agreement to 
(Jire Corenanl I alue. of Ituihliny. |—In an 
agreement for the sale of land from It. to I'., 
the terms were inserted in these words :
" i'riee $1,000. $200 cash, and balance in five 
yearly payments, interest at the rate of seven 
per cent., and covenant of 1*. to build house 
worth not less than $4,000. in be commenced 
in a year from dale and finally completed in 
two years . . .” The $200 was paid down, 
and It.'s solicitor prepared and tendered the 
deed ( in which was inserted a covenant to 
build i and the mortgage to I*, for execution. 
P. refused to execute them, and 11. brought an 
action for s|>eeitic performance, which I*, de
fended on the ground that the covenant to 
build was too vague and would not be en
forced by the court :—Held, that the plain
tiff was clearly entitled to the performance of 
the defendant s agreement to give a covenant 
to build a house of certain value within a 
specified time. Wood v. Sik-ock. 50 L. T.

X. S. 251. distinguished. Itohrrtson v. Fatter- 
son. 10 U. it. 207.

--------  Equitable (irounds for Relief.]—
Equity does not. as a general rule, enforce 
specifically a contract between a landholder 

, and a builder for llie erection of a house 
or the like : but specific ]ierformaiice of agree
ments u* execute works is enforced where 
the plaintiff shews a sufficient ground of 

I equity to entitle him to that relief. A bill 
alleged that the plaintiff contracted with de
fendants io lease to them certain lands, and 

; to erect thereon for their use a stone build- 
j ing according to plans and specifications fur- 
I nished by defendants : that accordingly the 

nlnintiff had expended $1.000 on the building, 
under defendants’ superintendence and accord
ing to plans furnished by them; that lie had 
done everything which defendants had dircct- 

! cil : and that defendants had accepted the 
building and taken possession of part of it ;

| but it appeared that the machinery was not 
! completed in all respects : — Held, that the 
1 allegations of the bill, if proved, would en

title the plaintiff to relief. Colton v. Rook- 
I ledge, ID Ur. 121.

Parent and Child -Services on Farm— 
Agreement lo Convey.J—See unie V. IS taj ; 
post Yll,

Railway Stations—Maintenance—Coven
ant. | In consideration of a bonus granted 
by the plaintiffs to the defendants, the latter 
agreed ( 11 to bring their railway from lug- r- 
soII to sonic point on the line of the Canada 
Southern Railway not more than half a mile 
cast of the present passenger station of the 
Canada Southern Railway at St. Thomas, and 
(21 to run all their passenger trains to and 
front a small station on Church street. The 
defendants performed the first part of the 
agreement, and also the second, so long as the 
Canada Southern R. W. Co. permitted the 
use of their line from the point of junction 
to the small station on Church street : but, on 
the refusal of the other company to continue 
this privilege, the defendants discontinued the 
performance of this part of their agreement: 
- Held, attiruling the judgment in 7 O. It. 332. 
distinguishing Lytton v. Great Western R. 
W. Co.. 2 K. A: ,1. 394, and Wallace v. Great 
Western R. W. Co.. ."I A. R. 14, that this was 

! not a case in which the defendants should 
Is* directed s|M*eitieally to perform their con
tract as to the Church street station, but that 
the plaint ills were entitled to a reference as 
to damages for breach thereof. City of St. 
Thomas v. Credit I alley R. IV. Co., 12 A. R. 
273.

In consideration of a bonus granted by the 
plaintiffs, the Wellington. Grey, and Bruce R. 
W Co. covenanted "to erect and maintain a 
permanent freight and passenger station ” at 
G. Shortly afterwards the road was leased, 
with notice of this agreement, to the defen
dants. who discontinued G. as a regular sta
tion, merely stopping there when there were 

; any passengers to be let down or taken up:— 
Held, affirming the decree in 25 (ir. 80, that 
the mere erection of station buildings was not 

| a fulfilment of the covenant, and that the 
i municipality was entitled to have it speeific- 
| ally performed. The decree, which enjoined 

the defendants from allowing any of their 
I ordinary freight, accommodation, express, or 
| mail trains, other than special trains, to pass 
1 without stopping for the purpose of taking
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up and sotting down passengers, was varied 
hv limiting it to such trains as are usually 
sto|i|M-il at ordinary stations. Township of 
W allace v. (irait 11 intern If. IV. Co., 3 A.
It 44

Sir, also. It Alt. WAY. I. 2 (1)1. XV. 2 (b).

Remedy at Law. | The owner of land 
granted to a railway company the privilege of 
«•r«i*-imr his property, in consideration of 
which the company agreed, amongst other 
things, in pay him SlfHl n vear. to c.tny Hour 
for him on certain favourable terms, and “ to 
bottom mil his present mill race from its 
present unfinished point:" Held, that the 
court should not decree a specilie perform 
ance of. or damages for breach of, such a 
contract. Imr leave the plaintiff to sue on it 
at law. Hick non v. (’overt. 17 <!r. 321.

The plaintiffs contracted with defendant 
that he should clear for them, in a husband 
man like manner, certain swamp lands which 
they owned, and that be should take the tim
ber as compensation. 1 lefendant cut down 
and removed the timber, but did not clear up 
the land. • The plaintiffs thereupon filed a 
hill for specific performance. A demurrer 
thereto was allowed, the work in question be
ing the sole object of the suit, and the remedy 
ni law being adequate. Ashton v. Pryne, 111

Work which Court cannot Superin
tend formant of Ifail way Company to 
i , ti-irurl Station ]—See liickford v. Town of 
Chatham. 10 U. It. 2Ü7, 14 A. It. 32. 10 S.
I \ It. 235.

Injunction—Declaration of Right.]
The plaintiffs wished to force the defen

dants in keep their cars running over the 
whole of their line of railway, during the 
whole of each year, in accordance with the 
terms of the agreement between them set out 
in the schedule to 56 Viet. c. 1)1 (O.) —Held, 
that the agreement was one of which the 
court would not decree specific performance, 
because such a decree would necessarily direct 
and enforce the working of the defendants’ 
railway under the agreement in question, in 
all its minutin', for all time to come. Hick- 
ford v. Town of Chatham. 16 S. f\ TI. 23Ü. 
followed. Forlescue v. Lostwithiel and Fowey 
H. XV. Co.. 118041 3 Cb. 621. not followed. 
To grant an injunction restraining the defen
dants from ceasing to onerate the part of their 
line in question would he to grant a judgment 
for specific performance in an indirect form. 
Mavis v. Foreman, ("181)41 3 Ch. 634. followed. 
Nor was there any object in making a declara
tion of right under s. .Y_\ s.-s. fi. of the Judi
cature Act, 181)0. where the terms of the con
tract were plain and were confirmed by sta
tute. and the only difficulty was that of 
enforcing them. City of Kingston v. King 
ston. Portsmouth, and Cataraqui Electric If.
u . Co., 28 O. R. .".'.til. A. R. 462.

--------- Parties to Suit—Insolvent Assig
nor.] -A railway company entered into a con
tract for the construction of their road, which 
was to be completed and in perfect running 
order by the 1st January. 1875 : and to be 
paid for partly in cash and municipal bonds, 
partly in bonds or debentures of the com
pany. and partly in guaranteed shares or stock 
of the company: and the contractors entered 
upon the construction of the work, but owing 
to financial difficulties they were obliged to

suspend in 1873. and in August. 1874. they 
made a deed of composition with their credi
tors, and J. was appointed the official assig
nee. After the time appointed for the com
pletion of the work, the assignee and the con
tractors filed a bill in their joint names 
against the railway company, asking that the
contract might he performed by 11......ompany.
offering on their own part to perform it. and 
seeking to restrain the company from entering 
into any new contract for the work with any 
other person, and from making, signing, or 
issuing any stock or bonds of the company, 
until the stock or bonds to which the plain
tiffs were entitled were issued to the assignee. 
A demurrer for want of equity and for mis
joinder of plaintiffs was allowed : the rule of 
the court being that it will not decree the 
specific performance of works which the court 
is unable to superintend : and that an insol
vent or bankrupt cannot be joined as a co
plaint iff with his assignee. Johnson v. Mont
real and City of Ottawa Junction U. IV. Co., 
22 Gr. 21)0.

See Itogart v. Patterson, 14 Gr. 624. ante 
V. IS ta».

VII. Agreements to Beqiteath Property.

Adopted Child—Agreement with Father 
— Services of Child — Eight of Aetion. | — 
When a father enters into a eontract whereby 
he parts with the custody and control of his 
child with n boml fide intention of advanc
ing the welfare of the child, there is nothing 
in such a contract illegal or contrary to public 
policy, and a It hough, where such a contract 
is executory on both sides, the court cannot 
decree specific performance by reason of the 
want of mutuality, yet where the contract has 
been faithfully performed, so far as the father 
and child are concerned, so that their status 
has become altered, the court will if possible 
enforce in s|iecie the performance of the con
tract by the other party to it. \\:here the 
parents of the plaintiff agreed with II. and his 
wife to give up to them their daughter, the 
plaintiff, then six years old. to bring up as 
their own. and make her sole heiress of their 
property at their death, and when it appeared 
that the agreement was hoiift fide intended by 
the father for the ultimate benefit of the plain
tiff. and that the plaintiff had remained with 
H. and his wife for twenty years, rendering 
them efficient service, and it appeared ll. in
tended her to have his property, and regarded 
the agreement as binding, so that lie consid
ered it unnecessary to make a will: -Held, 
that the agreement could he enforced against 
H.’s representative, and that it must tie de
creed accordingly. Held, also, that, inasmuch 
as, if the parents of the plaintiff had brought 
a suit upon I lie agreement in this case and re
covered. they would be trustees for the pro
ceeds for her, the plaintiff might maintain the 
suit in her own name. Roberts v. Halt, 1 <). 
It. 388.

Grandchild—■ Consideration — Services — 
Uncertain Contract — Implied Contract 
Wages.]— Where a contract on the part of a 
testator, founded upon a valuable and suffi
cient consideration, that he will leave by his 
will to the other contracting party a sum of 
money as a legacy, is clearly made out. the 
representatives of the testator may he com
pelled to make good his obligation. But where 
the testator, the grandfather of the plaintiff.
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promising dial if site would remain with him 
until his death or her marriage, which ever 
event should first happen, he would provide 
for her during that time, and would make iIn- 
same provision for her by will as he should 
make for his own daughters, took In-r from 
the home of her parents at the age of twelve, 
adopted her. and maintained her, while she 
xvorki-il for him. for nine years, but. although 
he made his daughters residuary devisees, left 
the plaintiff nothing h.v his will, and paid her 
nothing for her services, and she sued his 
executors for specific performance of the con
tract or promise and in the alternative for 
wages :— field, that the case did not fall with
in the rule: the promise made and the con
sideration for it being both of too uncertain 
a character to entitle the plaintiff to come to 
the court for specific performance: but that 
the circumstances gave rise to an Implied 
contract for the payment of wages, and took 
the case out of the ordinary rule that children 
are not to look for wages from their parents, 
or those in loco parentis, in the absence of 
special contract, whilst they form part of the 
household. Walker v. lioughner. IS <). It. 
448.

S., a girl of fourteen, lived with her grand
father. who promised her that if she would 
remain with him until he died, or until she 
was married, lie would provide for her by his 
will as amply as for his daughters. She lived 
with him until she was twenty-live, when she 
married. The grandfather died shortly after, 
leaving her by his will a much smaller sum 
than iiis daughters received, and she brought 
an action against the executors for specific 
performance of the agreement to provide fat
her ns amply as for his daughters, or, in the 
alternative, for payment for her services dur
ing the eleven years. On the trial of the 
action it was proved that S.. while living with 
her grandfather, had performed such services 
as tending cattle, doing field work, managing 
a reaping machine, and breaking in and 
driving wild and ungovernable horses :—Held, 
affirming the decision in 21 A. R. M2, that 
the alleged agreement to provide for S. by will 
was not one of which the court could decree 
specific performance. Held, further, that 
S. was entitled to remuneration for her 
services, and .$1,000 was not too much to 
allow her. Medugan v. Smith, 21 S. C. It. 
2ti3.

Stranger —Evidence nf Promise—Remun
eration for Maintenance—Implied Promise— 
Arrears- Statute of I.imitation*.] —The plain
tiff sought to recover from the executors of 
the will of a dot-eased person the whole of his 
estate, upon the strength of an oral agree
ment which she alleged was made between 
her and the deceased. Her evidence was that 
he said : " You give me a home as long as I 
live, and when I die you have what is left :" 
to which she answered “ all right and lie 
then said. “ That is an agreement." Tin- same 
story was repeated by the daughter and son- 
in-law of the plaintiff, who said they were 
present when the agreement was made. Two 
other witnesses swore that the deceased told 
thin that lie had agreed to leave the plaintiff 
his property when he died. He was main
tained by her for eight years after the alleged 
agreement was made, but made his will in 
favour of other persons: -Held, that, apart 
from the Statute of Frauds, the evidence was 
not such ns the court could act upon by decree
ing specific performance of the alleged agree

ment in substitution for the actual will of the 
deceased, duly executed, and admitted to pro
bate without objection from the plaintiff or 
any one else. Such an agreement must be 
supported by evidence leaving upon the mind 
of the court as little doubt as if a properly 
executed will had been produced and proved 
before it. Held, however, that the plaintiff 
was entitled, under the circumstances, to re
muneration fur the board, lodging, and cure 
of the deceased for six years, as upon an 
implied promise to pay a reasonable sum per 
annum. Such a promise was not a special 
promise to pay at death, and did not give the 
plaintiff a right to recover more than six 
years’ arrears. Cross v. Chary, 2U O. It. 542.

See Smith v. Smith, 2!) O. It. 300, 20 A. It.

VIII. Other Agreements.

Alimony Agreement - .S’uni* Paid as In
terim Alimony—Costs —Set-off ,j — In May, 
1875, a deed of separation was executed be
tween defendant and plaintiff, husband and 
wife, by which defendant was to pay the 
plaintiff .$100 a year, quarterly, as mainten
ance. Afterwards in September. 1875, the 
plaintiff objecting to the security •offered, filed 
a bill for alimony, and defendant served a 
notice agreeing to allow her .$100 a year, quar
terly. fur interim alimony. The plaintiff 
accepted the notice, and defendant paid this 
alimony until May, 1870, when a decree was 
made for specific performance of the agree
ment, but the plaintiff was ordered to pay de
fendant's costs:—Held, that the plaintiff must 
give credit for the sums paid as interim ali
mony: anil executions issued for the whole 
sum. payable under the agreement, were set 
aside; the costs payable by plaintiff were also 
ordered to lie set off against the allowance, 
though such set-off was not asked for in the 
notice of motion. Maxwell v. Maxwell. 7 
P. It. 03.

Award—Compensation for Land. 1— Held, 
that the plaintiff was entitled to specific per
formance of an award giving him damages for 
his lands taken by the defendants: that the 
sum awarded was not so excessive as to shew 
any fraudulent nr improper conduct on the 
part of the arbitrators; and quatre, whether, 
if shewn, it would be a defence in such a 
proceeding. Xorvall v. Canada Southern It. 
IV. Co., ft A. 11. 13.

--------  Compensation for Land—Realty or
Personalty.]—1\. being the owner of certain 
lands, was served by a railway company with 
notice of expropriation and tendered a sum of 
money for right of way and damage, which lie 
refused. Subsequently, on the application of 
the company, and with the consent >>f P.’s 
solicitor, the county Judge made an order 
fixing the amount of security to lie given for 
damages, and the price of the land, and giving 
the company possession upon their paying the 
amount of security into a bank to the joint 
credit of P. and the company. The money 
was paid in pursuant thereto. An arbitration 
was then proceeded with, and the compensa
tion to be paid for the value of the land taken 
and the damage to the remainder was fixed by 
the award in separate sums. Proceedings and 
appeals as to the costs kept the matter open, 
and the money remained to the credit of the 
joint account until P. died, after making his
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will, by which he devised nil his renl estate to 
a trustee, and appointed the plaintiff execu
tor. The defendants were appointed trustees 
in place of the trustee named in the will. 
Upon a special case for the opinion of the 
court as to whether the plaintiff ns executor 
of ihe personal estate or the defendants ns- 
trustees of the testator’s land, was or were 
entitled to the sums awarded or any part 
thereof :—Held, that notice to treat hav
ing been given, and a claim made by the 
land owner, and refused by the company, and 
the money having been paid into court and 
possession taken by the company, these cir
cumstances, under the authority of Nash v. 
Worcester Improvement Commissioners, 1 Jur. 
N.S. 973, would entitle the land owner to have 
specific performance against the company, and 
that therefore the land was converted into 
money, and the plaintiff as executor was en- 
titled to the sums awarded. H oak in v. To
ronto General Trust Co., 12 O. It. 480.

Compromise of Suit—Answer — Cross- 
relicf.J—A compromise of a suit having been 
entered into before answer, defendant may set 
up the compromise in his answer, and pray, 
h.v wav of cross-relief, that it l>e specifically 
performed; and if plaintiff does not diligently 
proceed with the suit, defendant is entitled to ; 
move to dismiss for want of prosecution. 
Minuit v. I nion Permanent ltuildtng Society, j 
li V. It. 2UU.

-------- Husband and Wife — Separation
lJevd.\- -Held, that a married woman cun not 
onlj bring an action against her husband in 
her own name, hut she can also compromise 
it. or deal with it as she pleases, just as any 
other suitor can; and if the plaintiff and de
fendant have agreed to certain terms of settle
ment of such a suit, such contract can be I 
enforced against the defendant, by the plaintiff 
suing in her own name without a next friend. 
And so in the present case, where, by way of 
compromise of such a suit, the parties to it 
agreed that the plaintiff should execute a 
proper deed of separation containing certain 
covenants by her, in return for which the de
fendant should convey to the plaintiff certain 
lands and pay certain moneys:—Held, that 
the plaintiff was entitled to specific perform
ance of this agreement ; that it was not the 
separation which was being enforced, hut the 
performance by the defendant of his contract. 
Yurdon v. Vardon, (j O. It. 719.

Covenant — Indemnity — Default Judg
ment.]—To an action by a legatee against 
the executors and residuary devisees of a testa
tor. alleging an express agreement by all to ! 
pay interest upon a legacy, which by law was 
not recoverable, the executors pleaded, and 
judgment was given in their favour : but judg- j 
ment went against the residuary devisees by ! 
default, and they afterwards filed a bill against 
the executors, claiming specific performance of 
a covenant by the executors to indemnify | 
aimiust the claim of such legatee:—Held, that 
their own default having been the cause of 
judgment passing against them, there was no 
ground for the residuary devisees coming into 
equity for indemnity. Crooks v. Torrance, I 
8 Or. 220 ; S. C\, 0 Gr. 518.

-------- Restraint of Trade—Time.]—On the
removal to other premises of the plaintiff, to 
whom the defendant had sold the goodwill of 

business US an innkeeper, the owner of the 
property induced defendant to accept a new 1

lease and to resume business, and agreed to 
save defendant harmless in respect of his 
obligation to the plaintiff not to carry on 
business there. The new lease was made on 
the 1st October, and between that date and 
the 17th November defendant provided new 
furniture. The plaint iff had some knowledge 
of the defendant's intention to resume busi
ness. and of his proceedings for that purpose. 
On the 19th November the plaintiff filed a hill 
to enforce defendant's obligation:- -Held, that 
the lapse of time was not such as to tie any 
defence. Mossop v. Mason, 17 Gr. 390. IS 
Gr. 452.

Delivery of Promissory Notes —
Remedy at Law.]—The purchaser of land paid 
a certain sum. gave a mortgage on other prop
erly of his for another portion, and for the 
balance four notes were to be given, made by 
tin* purchaser and “such other person ns would 
render them saleable without Indorsement by 
the vendor." Une only of the notes was deli
vered: Held, that s|iecilic performance could 
not be obtained, the agreement for delivery of 
the notes living such as the court of chancery 
could not execute, and the remedy living at 
law fur breach of the contract. Deli ear v. 
Smith, 11 Gr. 57U.

Judgment 1 greement to Assign— Dam
ages—Interlocutory Judgment—Statement of 
Claim.]—The writ of summons was indorsed 
with a claim for specific performance of an 
agreement to assign n judgment “ and for 
damages for breach of the said agreement." 
The defendant not appearing, interlocutory 
judgment was signed against him on the Hilli 
April. 1898, for damages to be assessed. On 
the 12th May following a statement of claim 
was delivered, and on the llitli May the dam
ages were assessed by a Judge of the high 
court at n sittings for the trial of actions:— 
Held, that the interlocutory judgment was 
Irregular; the plaintiffs, upon default of ap
pearance, should have delivered a statement 
of claim, and, if no defence delivered, pro
ceeded to judgment by motion. Held, also, 
that the plaintiffs had no right to treat the 
statement of claim delivered by them ns nuga
tory, and proceed to assessment of damages 
on the writ of summons as forming the re
cord. Semble, that the plaintiffs could prop
erly claim specific performance, and, in the 
alternative, damages for breach of the agree
ment. Stuart v. AleMcar, 18 1*. It. 250.

Order in Council.] — The court cannot 
enforce against the Crown specific perform
ance of an order in council. Simpson v. 
Grant, 5 Gr. 207.

Patent Rights—Interest in Partnership.] 
See Powell v. Peck. Peck v. Powell, 20 Gr. 
322. 8 A. It. 498, 11 S. C. It. 494

Railway Pass—Consideration for Convey
ance of Land.]— The rector of Woodstock filed 
a bill against th<> Great Western it. W. Go. 
for specific performance of an alleged contract 
for a free pass for himself and his successors, 
as the consideration for certain rectory land 
conveyed by him to the company. The court 
of appeal, not being satisfied with the evidence 
of the alleged contract, and also deeming the 
contract to be open to various objections, re
versed the decree, and ordered the hill to be 
dismissed with costs. Dettridge v. Great Wwf- 
era R. W. Co.. 3 E & A. 58.
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Railway Working Arrangement -Con- 

firtun!ion — Bondholders. \ - - Held, that the 
votes of registered bondholders of n railway 
having been rejected, the arrangement made in 
this ease, though confirmed hy two-thirds of 
the actual shareholders present, or represented, 
was nevertheless not properly vonlirmed with
in the meaning of the statute, and an action 
to compel specific performance of the agree
ment was dismissed. Ilmdrii v. I ini ml Trunk 
It. II. Co.. I ini ml Trunk It II. Co V. To 
ronto, lint/, mill Bruce It. II". Co., 2 O. II. 
441.

Sale of Stock llrfirh m il in \ unilnr of 
Slum s I.fleet on I tutor's Itiolil to Specific 
Performance. | See Cun ml u l.ifr \ssmnmv 
Co. v. I’cel General Manttfuil nring Co., lit» Or. 
477.

Seenrity Agreement to dir, Insolvency 
—Lien.] The plaintiff, a bookkeeper and ac
countant. entered into the following agreement 
with the linn of It. & Co., in the form of a 
letter addressed to himself : “ In consideration 
of you advancing us the sum of .fft.000. we 
agree to give you collateral security, and to 
pay you interest on the same at the rate of 
eight tier cent, per annum.” The plaintiff 
advanced money for the lienefit of the firm 
of It. & ( V>, hut before lie had received any 
security the firm made an assignment for the 
benefit of creditors. The plaintiff now sought 
to have it declared that lie had a lien on the 
assets and effects of the firm, real and per
sonal. and to have them assigned to him :—- 
Held, that the agreement was incapable of 
specific performance by the court, for the rea
son that the terms were too vague and un
certain to he entertained. No kind of security 
was specified in the agreement, and parol evi
dence could not he given to supply the de
ficiency. The plaintiff was. however, entitled 
to have judgment at law against the firm of 
It. & Co. for $1.1100 and interest and costs 
of action. DeGear v. Smith. 11 Gr. fi70, 
followed. Foster v. Russell. 12 O. It. 130.

Statutes.|—See Attorney-General v. In
ternational Bridge Co., 0 A. It. 537.

IX. Injunction in Connection with Speci
fic Performance.

Alienation Restraining.]—In a suit for 
the specific performance of an agreement for 
sale of lands, or to set aside a conveyance for 
fraud, the plaintiff is not of right entitled to 
injunction to restrain alienation, unless it 
is alleged by the bill and proved that Up
holder of the land threatens and intends to 
convey it. Kerr v. Ilillman, 8 Gr. 285.

Building IL straining—IHsmissnl of Rill 
—Suhsegucnt Suit — Bar.] — An agreement 
for a lease provided for the building of 
a barn hy the tenant. The assignee of the 
owner, considering that a barn which the 
tenant had begun to build was not such 
ns the agreement required, tiled a bill 
for an injunction, and for specific perform
ance of the agreement generally. The ans
wer insisted that the barn was such as dé
fendant undertook to build. The court, being 
of opinion that the injunction was the real ob
ject of the suit, and that the plaintiff was 
not entitled to an injunction, dismissed the 
bill :—Held, that this decree was no bar to

a subsequent suit by the tenant for specific 
performance of the agreement for a lease. 
Simmons \. Campbell, 17 Gr. tU2.

Sir Morin v. W ilkinson, 2 Gr. 157 ; Led- 
ttiinl \. \lrl.nin. 10 Gr. 130: lleuilt v. 
Brown, If, Gr. 070; City of Kingston v. 
Kingston. Portsmouth, and Cntaragui Fleetrio 
It. II . Co., 28 (>. It. 300, 2.'i A. It. 402. ante 
VI.

See Contract—Vendor and Purchaser.

SPECIFICATIONS.
Set Patent for Invention. X.—Work and 

Labour, I. 3.

SPEEDY TRIALS ACT.
See Constitutional Law. II. 8—Criminal 

Law. VIII. <1.

STAKEHOLDER.
Interpleader.! Where money was placed 

in defendants' hands hy plaintiffs, in pursu- 
nnee of an agreement between plaintiffs and 
A., to Ik- paid over by defendants to A., in 
whole or in part, on his making up cer
tain accounts and performing his agreement 
with plaintiffs, but plaintiffs sued defendants 
for the money before they had come to any 
decision as to A.'s claim, which they were 
to determine upon : Held, that they were not 
entitled to an interpleader. Cotton v. Cam
eron. 2 P. R. 02.

--------  Costs.]—A stakeholder allowed to
retain, out of the moneys in his hands, a sum 
sufficient to cover his costs of an interpleader 
brought to try the right to the stakes. Gil
lespie v. Robertson, 14 C. L. J. 28.

Payment into Court.]—Although the 
rule of equity is. that money in the hands 
of a stakeholder held for others, whose rights 
are to lie disposed of by the court, will usually 

1 be ordered into court, still it must is- clear 
that some of the parties litigant are entitled 
to the fund or a portion of it. Whore, there
fore. the proceeds of a policy of insurance 
had been deposited with the attorney of a 
bank, to he held in trust for such Imnk. to pay 
off tlu- liabilities to the hank of the party 
making such deposit, and were still in the 
hands of the attorney, and the depositor, with
out shewing what amount was due the hank, 
applied to have the money paid into court by 
the attorney, the court, under the circum
stances. refused the application. Corbett v. 
Meyers, 10 Gr. 30.

Snm in Hand—Costs.]—Where a build
ing society by their answer stated a sum of 
money to I*- in their hands as stakeholders, 
which was smaller than at the hearing they 
were willing to admit, the court refused them 
their costs of the suit. Graham v. Toms, 25 
Gr. 184.

Sec Gaming, IV.—Interpleader.
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STAMPS.
Deeds. | -Ik-eds executed in England, con

veying land in this Province, do not require to 
be* stamped under the provisions of the Eng
lish Stamp Acts. Murray v. YanUrocklin, 
1 Ch. Ch. 300.

See Bills of Exchange, IX.—Constitu
tional Law, II. 24—Law Stamps—Penal- 
tils and Penal Actions, II. 3 (d).

STATEMENT OF CLAIM.
Set Defamation, X. 2 (a)- Down, 1.6 (e) 

—Pleading—Pleading since the Judi- 
catube Act. IX.

STATEMENT OF DEFENCE.
see Defamation, X. ‘2 (b)—Dower, I. 5 ff) 

—Pleading—I‘leading since the Judi
cature Act, X.

STATUTE LABOUR.
Se< Assessment and Taxes, XL—Way,

III. 3.

STATUTE OF FRAUDS.
See Auction and Auctioneer—Contract, 

II. 4—Evidence, XIII.—Principal and 
Surety, I. 2 (d )—Landlord and Ten
ant. XXV.—Master and Servant, II. 
3—Sale of Goods, V.—Specific Per
formance, V. IS—Timber and 'Frees, I. 
6—Trusts AND Trustees. II. 2 (a) — 
Vendor and Purchaser, I.

STATUTE OF LIMITATIONS.
Sec Bills of Exchange, VII. 9—Limita

tion of Actions — Trover and De
tinue, VII.

STATUTES.
I. Generally, 6702.

IT. Altering and Amending, 6704.

III. Crown—When Binding on. 6700.

IV. Expressions in Statutes—Mean
ing op, 6707.

V. Forms and Schedules,
1. Generally, 6708.
2. Particular Case», 6708.

VI. Imperative or Directory, 6710.
VII. Imperative or Permissive, 6715.

VIII. In Part Materia. 6717.
Vol. III. d—211—62

IX. Interpretation Act, 6717.

X. Operation on Contracts,
1. Between Railway Companies, 6718.
2. Between Railway Company and

Individuals, 6719.
3. Between Railway Com puny and

Municipality, 6720.
4. Other Cases, 6721.

XI. Penal Acts, 6722.

XII. Private Acts, 6723.

XIII. Prospective or Retrospective, 6725. 

XIV. Public Acts, 6733.

XV. Recitals, 6734.

XVI. Reenactment or Consolidation, 
6734.

XVII. Repeal and Disallowance,
1. Application and Effect of Repeal

ing Statutes, 6735.
2. Disallowance, 6741.
3. Indirect or Implied Repeal, 6741. 

XVIII. Time of Taking Effect, 6744.

XIX. Titles, Headings, and Divisions, 
<1745.

XX. Miscellaneous Cases, 6746.

I. Generally.

Code -Reference to Earlier Law.]—An ap- 
I peal to earlier law and decisions for the pur

pose of interpreting the provisions of a statu
tory code, can only he justified on some spe
cial ground, such ns the doubtful import or 
previously acquired technical meaning of the 
language used therein. Robinson v. Canadian 
Pacific R. W. Co., [18921 A. C. 481.

Ejnsdem Generis.]—When an Act of 
parliament begins with words which describe 
things of an inferior degree ami concludes 
with general words, the latter shall not lie 
extended to anything of a higher degree. Wil
liams v. Town of Cornwall, 32 O. It. 255.

Expressio Un ins — Application.]—See 
Bain v. Coinage, 6 P. R. 103; Rc Lincoln 
Election. 2 A. R. 324.

Imperial Acts—Decisions on.]—The deci
sion in Humherstone v. Henderson. 3 P. It. 
40—that a plea that the land was not the 
plaintiff’s raised the question of title to land, 
and that the plaintiff was therefore entitled 
to full costs without a certificate—being upon 
a point of practice, was adhered to. though 
placing a construction on our statute different 
from that put upon substantially similar lan
guage in the English Act. Coulson v. O'Con
nell, 29 C. P. 341.

Held, in so far ns the Government 
Railways Act, 1881, re-enacts the provision»
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of i lu- I .a mis Clauses Consolidation Act, S & , 
1» Viet. v. is (Imp. i. ami the Itailwa.x Clauses 
Consolidât ion Act. S & it Viet. <. 2H limp, t, j 
where the latter statutes have been author- | 
itatively construed by a court of appeal in 
England, such construction should be adopted 
by the courts in Canada. Trimble v. Hill.
5 App. Cas. 342, and City Bunk v. Harrow,
5 App. Cas. 004. referred to. Farudis v. The 
Quern, 1 Ex. C. It. 191.

The phrase “ injury done ” in 31 Viet. c. 12. 
s. 10 I I».i, is commensurate with and has tin* 
same intendment as the phrase “ injuriously 
a Heeled " in 8 A it Viet. c. IS, s. OS. the Im
perial Lands Clauses Consolidation Act, and. 
in so far as the similarity extends, cases 
decided under the Imperial Act may he cited 
with authority in construing the Canadian 
statute. McPherson v. The Queen, 1 Ex. C. 
R. 53.

---------  Re-enactment by Colonial Legisla
ture. |—See Lamb v. Cleveland, 10 8. C. It. 78. ,

--------- Whether in Force in British Colum
bia.]- See Major v. McCraney, 20 8. C. It. 
182.

Language Used in Parliament.! —
’(Juiere, as to the ndinissibility. with a view 
to the construction of a statute, of the lan
guage used by the secretary of state for the 
colonies in introducing it in parliament. , 
Smihs v. Itelford, 1 A. It. 430.

---------  II intern of Fiscal Folie y—Revenue !
Act—''Railway." 1—The word "railway” as 
used in I free I item 173 of the Tariff Act of 
1SS7. 50 A 51 Viet. e. 30. does not include 
street railways. (2.) In construing a revenue 
Art regard should lie had to llie general Iiseal 
policy of the country at the time the Act i 
was passed. When that is a matter of his
tory. reference must be had to the sources of ! 
such history, which are not only to be found 
in the Acts of parliament, but in the proceed
ings of parliament, and in the debates and dis
cussions which take place there and elsewhere. 
This is a different matter from construing a | 
particular clause or provision of the Act by j 
reference to the intention of the mover or pro
moter of it expressed while the hill or the | 
resolution on which it was founded was liefore j 
tin* house, which cannot he done under the J 
rules which govern the construction of slat- | 
utes. Toronto Rail nun Co. v. The Queen, 4 | 
Ex. C. B. 2«2.

New Rights—Specific Remédié».]—Where 
new rights are given by a statute with specific 1 
remedies for their enforcement, the remedy is 
confined to those specifically given. And i 
where a wife obtained a magistrate's order j 
under 51 Viet. e. 23. s. 2 (O.l. for payment j 
by her husband of a weekly sum for her sup- , 
port :—Held, that her remedies were limited 
to those given by the statute, and that an ac- ( 
tion in the division court for arrears of pay- j 
meats under the order could not be maintained 
against the husband. Re Sima v. Kelly, 2d O. 
It 2111.

Obsolete Act—.Von-nser.]—See Marmora 
Foundry Co. v. Murray. 1 C. P. 20.

Procedure Acts — Conferring Jurisdic- 
tion.\—Statutes regulating the practice and 
procedure of a court apply only to matters 
•within its jurisdiction, and cannot be called

in aid to give jurisdiction where it is in ques
tion. Ah vena v. MctJilliyuf, 23 C. P. 171.

Permissive Statute—L'xerciae of Foirera 
under—Prejudice of Common Late Rights of 
Other».] --See Canadian Pacific R. IV. Co. v. 
Parke, 11800] A. C. 535.

Repugnant or Conflicting Clauses in 
Different Acts. | -See In it \\ il son. 23 U. 
t*. It. ."hM : Regina \. Lake, 7 P. K. 215; The 
Queen v. The Beatrice, 5 Ex. < '. It. 9: Ontario 
and Sault Ste. Mari' R. 11". Co. v. Canadian 
Pacific R. ll . Co.. I I n. K. 132; Turner 
v. Town of Brantford. 13 ('. P. 100 ; Re Cole- 
mill aini Township --/ Colchester Worth, 18 P. 
It. 253 : The II . •/. Aiken», 4 Ex. ('. It. 7.

Repugnant or Conflicting Clauses in 
the Same Act. |—See I lain \. t losange, lî P.
It. 103; B""i' Ward, il U. <It. (16;
Regina v. Rose. 27 <> It. 1 95 ; Meliill v. Muni
cipal Council of Peterborough and 1 ietoria, 
12 !'. (’. K. II: Kiugan v. Hall, 23 IT. C. 
It. 503; Bain v. Anderson, 28 S. ('. It. 481.

Statutory Remedy.]—As to when a right 
given by statute may lie enforced by action, 
and when a particular remedy given by the 
statute excludes the right to sue. Little v. 
I nee, 3 ( '. P. 528: County of Frontenac v. 
City of Kingston, 30 V. ('. It. 584; S. C„ 20 
C. P. 40: County of Wellington v. Town
ship of I \ il mot, 17 l*. C. It. 82: .Murray v. 
Dawson, 17 C. P. 588 ; Itronle Harbour Co. 
v. White, 23 C. P. 104.

Strict or Liberal Construction- —De
dication of Land.]— It is the duty of the court 
where it finds legislation intended to legalize 
the dedication of property to laudable public 
purposes, to construe the Act so as to enlarge 
rather than limit its operation. BuHand v.
(JUl< ipit. hi ( ». B. I''»;.

---------Disgualifieation for Municipal Office
-Liquor License.]—The Act disqualifying a 

licensee for the sale of liquor from holding 
municipal office should lx> construed strictly, 
and should not lie extended to the partner 
of a person lawfully holding a license in his 
own name. Regina ex rel. Brine v. Booth, 3 
O. It. 114. Il P. It. 452.

See Regina ex rel. Clancy v. Conway, 40 U. 
C. It. 85.

——— Intoxicating Liquors.]—It. S. O. 
1887 e. 194, s. 122. which imposes a liability 
in certain eventualities on innkeepers who 
give liquor to persons who thereby become 
intoxicated, is a remedial measure, and should 
receive a liberal construction. Trice v. Robin
son. 10 O. It. 433.

--------- Registrars' Fees.]—The sections of
It. S. <). 1877 c. 111. relating to registrars' 
fees, being in derogation of the rights of regis
trars as they previously existed under the com
mon law. must be construed strictly. Re In- 
gertoll, a ray v. Ingertoti, 16 <>. it. 194.

Sec post XI.

II. Altering and Amending.

Application of Amending Act—Addi
tion of Xcw Clause to Former Act.]—Sub
section 4 of s. 20 of the Railway Act. 1868, 
(I). ». gives an action against certain railway
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companies for neglect to carry goods. &c., I 
Inn ilie Ai l iIih-s not apply to tin* (iront West- I 
or11 li. XX'. Co., tin* defendants, lîy s. 5 of j 

.‘il X'ict. c. 4.'{ l I». i. this sub-section " is here- j 
In amended by adding thereto the following 
words : • Front which action the company shall ' 
not be relieved by any notice, condition, or j 
declaration, if the damage arises from any ' 
negligence or omission of the company or of ; 
it» servants' and by s. 7. “ the provisions j 
of ibis Act " are made applicable to every rail
way company:—Held, that the sub-section of 
the earlier Act, ns thus amended, did not tip- | 
ply to defendants: lint that the effect of tin
: iter Act was merely to add the newly enactet
words to the sub-section; and "the provisions 
of this Act,” therefore, did not include the 
amendment. I llan v (irait Western It. IV. 
r,,.. :::: V. c. it. 483.

- — Earlier Lease— Forfeiture—Com- 
lutation ,,f Timc.| By U. S. N. S.. 5th ser.. 
c. 7. the lessee of mining areas in Nova Scotia 
was obliged to perform a certain amount of 
work thereon each year on pain of forfeiture 
of his lease, which, however, could only lie 
effected through certain formalities. By an 
amendment in ISSU (52 Viet. e. 2di. the lessee 
is jiermitted to pay in advance an annual 
rental in lieu of work, and by s.-s. (cI the 
owner of any leased area may. by duplicate 
agreement in writing with the commissioner 
of mines, avail himself of the provisions of 
such annual payment, and " such advance pay
ments shall lie construed to commence from 
il;- nearest recurring anniversary of the date 
of the lease.” Ity s. 7 all leases are to con
tain the provisions of the Act respecting pay
ment of rental and its refund in certain cases, 
and by s. 8 said s. 7 was to come into force 
in two months after the passing of the Act.
1 Wore the Act of IKS!) was passed a lease was 
i"ited to E. dated loth June. 188!». for twenty- 
one years from 21st May, 188!). On 1st 
June. 181.11. a rental agreement under the 
amending Act was executed, under which E. 
paid the rent for his mining areas for three 
.'■•tirs, the last payment being in May. 1893. 
On 22nd May. 1894. the commissioner de
clared tie- lease forfeited for non-payment of 
rent for the following year, and issued a pros
pecting license to T. for the same areas. E. 
tendered the year’s rent on 9th June. 1894, 
and an action was afterwards brought by the 
attorney-general, on relation of E., to set 
aside said license as having been illegally and 
improvidently granted :- Held, that the phrase 
" nearest recurring anniversary of the date 
of the lease.” in s.-s. (e> of s. 1. Act of 1889, 
is equivalent to " next or next ensuing anni
versary." and, the lease being dated on 10th 
June, no rent for 1894 was due on 22nd May 
of that year, at which «late the lease was de
clared forfeited, and E.’s tender on 9th June 
was in time. Attorney-General v. Sheraton.
28 X. S. Heps. 492, approved and followed. 
Held, further, that, though the amending 
Act provided for forfeiture, without prior 
formalities, of the lease, in case of non-pay
ment of rent, such provision did not apply 
to leases existing when the Act was passed, 
in cases where the holders executed the agree
ment to pay rent thereunder in lieu of work. 
The forfeiture of E.’s lease was. therefore, 
void for want of the formalities prescribed by 
the original Act. Temple v. Attorncy-dcn- 
' "il lor \ ora Si iplin, 27 8. o. B.

Effect of—Addition of .Vetc Sub-uection— 
Proviso in Earlier Subsection.] — By the |

Municipal Art of 18(10. 2!) & 30 Viet. r. 51. 
s. 349. municipal corporations wore authorize» 1 
to pass by-laws to take stock in or aid rail
way companies, but by s.-s. 4 of that section, 
no corporation should subscribe for stock or 
incur any liability for these purposes, unless 
the by-law should receive the assent of the 
electors. By 34 X'ict. c. 30, s. 0 ( <>. i. a sub
section was directed to be added to s. 349, 
authorizing the corporations to pass by-laws 
for granting bonuses to anv railway and to 
any |arsons establishing manufactures, and 
to issue debentures for raising money to meet 
such bonuses:—Held, that the additional sub
section could not be reail as coming after s.-s. 
4, so as to exempt by-laws under it from re
quiring the assent of the electors. Regina v. 
County of Wentirorth, 22 O. I’. 300.

--------  Time for Commencing Proceeding«
under Earlier Act—Rail wag Arbitration.] — 
The mandamus nisi set ont certain of the 
provisions of 18 X’ict. e. ISO. and 20 X'ict. c. 
140. by which the prosecutors claimed the 
right to have an arbitration to settle the 
amount of their claim against the Great 
XX'estern It. XX\ Co., by the erection of a per
manent bridge over the river Humber. The 
company returned to the writ, that the prose
cutors had not commenced proceedings to en
title them to a reference within six months 
after the passing of the first Act. The prose- 
« utors demurred, contending that the provi
sions of the first Act had been alt«*red and ex- 
Iended by the second Act. ami that they had 
done all that the second Act required of them 
to establish their claim to an arbitration:— 
Held. that, under 18 X’ict. c. 180, the prose
cutors would have been barred, not having 
commenced proceedings within six months 
after the passing of that Act ; that 20 X’ict. 
c. 140 having extended its provisions much 
beyond thos«* of IS X'ict. c. 180. and ex
tended the rights thereunder beyond those, 
explained in s. l to i»>- within the mean- * 
ing of the words “ private rights.” the 
rights defined in 20 X'ict. e. 140 were not 
restricted by the provisions of is Viet, to tin».» 
only who had commenced proceedings within 
six months of the passing of the latter Act : 
that the notice required to be given within 
three months after the passing of 20 Viet, 
was the only condition precedent to the prose
cutors’ right to recover. Regina v. (ireat 
Western R. 11. Co.. 14 C. I*. 402.

III. Chown, XX’iien Binding on.

Attachment of Debts.]—The garnishee 
clauses of the ('. L. I\ Act do not extend to 
the Queen. The Crown cannot, therefore, 
proceed under them to attach a debt. Regina 
v. Henson, 2 I’. It. 350.

Claimant - Interpleader.] — The Crown 
cannot be a claimant, within the meaning of 
the statute authorizing the settlement by in
terpleader of claims of goods taken under 
execution. McUec v. Haim s 3 L. J. 15*.

Dominion Elections Act — Travelling 
Expenses — Interpretation A et — Exception.] 
—The information alleged an agreement with 
Her Majesty whereby, in consideration of the 
conveyance by the Intercolonial Hailwav of 
«■ertain passengers between certain stations, 
the defendants agreed to pay Her Majesty, 
through the proper officers of that railway,
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tin* fan's or passage money of such passengers 
nt tin- rate therein mentioned ns agreed to be
tween the defendants and sueh officers. The 
defendants, admitting the agreement as 
allegisl. sought to avoid it by setting up as n 
defeme that sueh passengers were carried on 
bons in blank signed by one of the defendants 
only: Held, on demurrer to the plea, to Is» 
no answer to the breach of contract allegisl. 
(Lit The Crown is not bound by ss. JOO and 
122 of the Dominion elections Act. 1874. CD 
Clause 4«i of s. 7 of the Interpretation Act, R. 
S. C. c. 1, whereby it is provided that no 
provision or enactment in any Act shall affect 
in any manner or way whatsoever the rights 
of Her Majesty, her heirs or successors, un
less it is expressly stated therein that Her 
Majesty shall be hound thereby, is not limited 
or qualified by an exception such as that men
tioned in The Magdalen College Case. 11 Rep. 
706. “that the King is impliedly Imund by 
statutes passed for the general good . . .
or to prevent fraud, injury, or wrong.” The 
Quei n v. Pouliot, 2 Ex. C. R. 4!t.

Execution—Exemption.']—The statute 2.3 
Viet. c. 2fi, exempting certain articles from 
seizure, does not hind the Crown. Regina v. 
Davidson, 21 U. C. R. 41.

Improvements under Mistake of 
Title.| — See Ctimmissioncra of Queen TiV- 
toria .Xiagara Falls Park v. Colt, 22 A. R 1.

Kec Utorney-Gencral v. Walker, 25 Cir. 223.

IV. Expressions in Statutes — Meanino

“ And "—“ Or."]—Although, by the words 
of the provincial statute 51 (ieo. III. c. 0, s. 
Pi. against usury, contracts, bonds. ,&r.. are 
declared void only when usurious interest is 
reserved and taken, .vet the court will con
strue "and” to be "or." particularly as 
7 Win. IV. c. 5, s. 3. declares in the preamble 
"that by law all contracts and assurances 
whatever for pavment of money made for an 
usurious consideration are utterly void and 
therefore a plea to an action on a promissory 
note, that the note was given to secure a debt 
and was for an usurious considérai ion for for
bearance. was held good, although it did not 
state that the usurious interest was jiaid or 
received. Boag v. Leu:is, 1 U. C. It. 357.

“ As Soon as Possible." | — See The
Queen v. The Beatrice, 5 Ex. C. R. 11.

“Herein Contained"—Section or Sta
tute.]—Held, that the words “herein con
tained." in 10 Viet. c. 183, s. 11. must lie 
applied only to the clause in which they occur, 
and not to the whole Act—that being in this 
case the reasonable, and in general the more 
obvious, though not the inevitable, construc
tion. Mciiilt v. Counties of Peterborough and 
I ietoria, 12 U. C. R. 44.

“ May" —“ Shall be Lawful."]—See post 
VII.

“Nearest Occurring Anniversary."]
— Sis> Temple v. Attorney-General for Xova 
Scotia. 27 S. C. R. 355. ante II.

“Section."] — The word “section" does 
not necessarily mean one of the divisions of

an Act numbered as such, hut may refer, if 
the context rispiires it. to any distinct enact
ment. of which there may lie several included 
under one number. Consideration of conflict
ing clauses in the same Act. Application of 
the maxim. “ Expressio unius est exclusio 
alterius." Duin v. Gossage, G P. It. 103.

V. Forms and Schedules.

1. Generally.
The court will not he punctilious in adher

ing to the letter of the statute where there is 
reasonable accuracy anil no possible prejudice 
resulting from literal inaccuracy in the frame 
of a warrant to sell for arrears of taxes. 
Fitzgerald v. Wilson, 8 O. It. 550.

General remarks on forms prescribed by 
Acts of parliament. Gcmmül v. Garland. 12 
O. It. 139.

See S. C., sub nom. Garland v. Gcmmül, 14
s. C B. 821.

The question of the authority of schedules 
to Acts of parliament discussed. Truax v. 
Dit on, 17 <>. It. 300.

2. Particular Cases.
Administrator's Bond — Surrogate 

Rules.]—The Surrogate Courts Act. C. S. V. 
C. c. 10. requires a bond from administrators.
“ conditioned for the due collecting, getting 
in. and administering the personal estate of 
the deceased." and enacts that such bond shall 
be in the form prescribed by the rules and 
orders referred to in s. 18 of the Act. These 
rules were those made under the Surrogate 
Courts Act. 1858. which by the section refer
red to "are hereby continuedHeld, that 
such rules being thus sanctioned by the legis 
lature. a bond in accordance with the form 
prescribed by them must be held sufficient, 
though it was alleged not to comply with the 
statute. Bell v. Mills, 25 V. C. R. 508.

Affidavit -Attachment —Division Court.] 
—Semble, as there is a material difference be
tween the enacting clause and the form of an 
affidavit given by the Act as to the conditions 
on which an attachment nmy issue from the 
division court, that the former must govern. 
Boyle v. Ward. 11 V. C. R. 410.

--------  Production of Documents — Chan
cery Orders.]— Where an affidavit was a print
ed copy of the form in schedule K. to the 
orders, and referred to documents in the vari
ous schedules annexed, but no documents were 
set out in the schedules, the affidavit was di
rected to be taken off the files with costs. 
Rogers v. Crooks hank, 4 C. L. J. 45.

Conviction — Liquor License Act.]—On 
demurrer to an avowry justifying under a con
viction for selling spirituous liquors without 
license, and a distress warrant issued thereon : 
—Held, a sufficient answer to the objections 
suggested, that the conviction followed the 
form prescribed by <*. 8. C. 108. which was 
intended as a guide to magistrates and to pre
vent failure of justice from trivial objections. 
Reid v. McWhinnie, 27 U. C. R. 289.
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--------Temperance Act — Hard Labour—
Conflict of Provision*.]—The conviction nnd 
warrant of commitment imposed lmrd labour, 
in addition to imprisonment, which was not 
authorized by either the Temperance Act or 37 
Viet. c. 32. for the first offence : but it was 
awarded for the first offence by the forms in 
the schedule of 40 Viet. c. IS, although there 
was no mention of it in any part of that sta
tute. and s. 3(5 of that Act enacts that the 
forms in the schedules shall be sufficient in all 
eases thereby respectively provided for :— 
Held, that the imposition of hard labour was 
not warranted by its mere insertion in the 
schedules, but that the conviction ami warrant 
could he amended bv striking out these words 
under 40 Viet. c. 18. s. 23 (O.) Regina v. 
Lake. 7 I\ It. 218.

Declaration — Rill* and Note*.] — The 
form of declaration given in 3 Viet. c. 8 must 
be adopted with reference to the mode in 
which the several parties to the bill or note 
make themselves liable. Rank of T’ppcr Can
ada v. O ici/nne. 4 I'. C. R. 145.

--------  Diversion of HVifer.]—The form of !
declaration given in the C.L.P. Act. 1850, for 
diverting water from plaintiff’s mill, is appli
cable only when the evidence will sustain the j 
claim in that form. Tucker v. Paren, 7 V.

Indictment -.1 mon—fnfenM—An Indict
ment for arson is sufficient without alleging 
any intent, there being no such averment In 
the statutory form : but an intent to injure or 
defraud must be shewn on the trial. Regina 
v. Cronin, 3(5 U. C. It. 342.

Mistake in Schedule • Seigneurie—Re
cognition— Prescription.] — In an action of 
ejectment by the Crown, it appeared that the 
appellant company derived title through a 
grant made in 1(5(51 by the French government, 
which gave no seigneurie over the land in dis
pute. but only a right to make establishments 
for hunting and fishing within certain limits : 
licit an Ordonnance in 1788, together with the 
action of the French Crown thereunder, did 
not create or recognize any title in the heirs 
of i lie grantee to such seigneurie ; that down 
to 1 854 there was no evidence of cither its 
creation or recognition by the British Crown ; 
bur that in 1834 the Canadian Act 18 Viet. c.
3 i amended by subsequent Acts) recognized ] 
that there was a seigneurie of Mingati, being 
part of the disputed land, the boundaries | 
whereof were conclusively established by a 
schedule authorized by this Act :—Held, that 
the court below was right in dismissing the 
suit as regards the scheduled lands. If a mis
take had been made, the legislature alone could 
correct it; a court of law must give effect to 
the enactment as it stands. The law of pre
scription did not apply. Labrador Co. v. The 
<Jucen, [181)31 A. C. 104.

Mortgage — Short Form—Covenant*— 
Numbering!]—Held, that the provisions and 
covenants were not deprived of the meaning I 
given to them by the Act respecting short : 
forms of mortgages, because they were not ! 
numbered as in the schedule to it. Northeg v. j 
Trumcnhiser, 30 U. C. It. 420.

Recognizance — Appeal — Quarter Ses
sions.]—The form of recognizance to try an : 
appeal to the quarter sessions given in the 
schedule to C. 8. C. c. 103, is sufficient, though 1

the condition differs in form from that pro
vided for bv c. llll, s. 117. In re Wilson, 23 
V. C. R. 3(tl.

Warrant for Tax Sale.] — See Fitz
gerald v. Wilson. 8 O. It. 559.

VI. Imperative or Directory.

Assessment Act. I—Considerations ns to 
what requirements of the Tax Acts are im
perative, nnd what are merely directory. Cot
ter v. Sutherland. Stephens v. Jacques, 18 C. 
I». 357.

-------- Delivery of Roll to Collector.]—Sec
tion 120 of the Assessment Act. It. S. (). 1887 
c. 193, provides that the clerk shall deliver the 
roll to the collector on or before the 1st Octo
ber, or such other day as may be prescribed 
by a by-law of the local municipality; but no 
by-law was passed, and the roll for 188(5 was 
not delivered by the clerk to the defendant un
til about 1st January, 1887: Held, that the 
provisions of s. 120 are directory, and not im
perative: and the omission to deliver the roll 
within the prescribed time had not the effect 
of preventing the collector from proceeding to 
collect the taxes mentioned in the roll as soon 
as it was delivered to him, or of rendering 
such proceedings invalid. Lewi* v. Brady, 17
O. It. 377.

By s. 119 of the Ontario Assessment Act, 55 
Viet. c. 48, provision is made for the prepara
tion every year by the clerk of the munici
pality of a “collector’s roll,” containing a 
statement of all assessments to be made for 
municipal purposes in the year, and s. 120 
provides for a similar roll with respect to 
taxes payable to the treasurer of the Pro
vince. At the end of s. 120 is the following : 
“The clerk shall deliver the roll, certified un
der his hand, to the collector on or before the 
1st October Held, affirming the decision in 
21 A. It. 379, that the provision ns to delivery 
of the roll to the collector was imperative, and 
its non-delivery was a sufficient answer to a 
suit against the collector for failure to collect 
the taxes. Held, also, that such delivery was 
necessary in the case of the roll for municipal 
taxes provided for in the previous section us 
well as that for provincial taxes. Town of
Trenton v. Dyer, 24 s. O. EL 474.

--------  Delivery of Roll to Treasurer—.lr-
roars.]—The provisions of s. 135 of the On
tario Assessment Act ( It. S. O. 1887 c. 193) 
in resjiect to taxes on the roll being uncollet-t
able. providing for what the account of the 
collector in regard to the same shall shew on 
delivery of the roll to the treasurer, and re
quiring the collector to furnish the clerk of the 
municipality with a copy of the account, are 
imperative. Judgments in 2(5 A. It. 459 and 
30 O. It. K5 affirmed. City of Toronto v. 
Caston. 30 8. C. It. 390.

-------- Entries on Roll — Copies — Certifi
cates.]—The provisions of s. 121 of the Con
solidated Assessment Act as to entering on the 
roll, by the clerk of the municipality, opposite 
to each lot or parcel all the rates or charges 
with which the same is chargeable, in separate 
columns for each rate, is imperative, and non- 
compllance therewith renders such roll a nul
lity. And where the amount of such rates or 
taxes for one year was entered on the roll in
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one sum, mill the roll was so transmitted to 
the treasurer of the enmity, n tax sale founded 
thereon was held invalid. The provision of s. 
141 of the said Art. which requires a true copy 
of the lists returned hy the assessors to the 
clerk to he furnished to the county treasurer, 
eertiliod to by the clerk under the seal of the 
corporation, and that of s. 142. which requires 
an assessor's certificate to each list, are also 
imperative. The principle of the decision in 
Town of Trenton v. IIyer, 21 A. It. 379, fol
lowed. Love v. Webster, 2<i (). it. 453.

-------  Tax Culler tor—liond. \—Sect ion <M)
of 13 & 14 Viet. c. U7, requiring the collector 
to give a bond, as required hy hy-laxv, is direc
tory. and not so imperative as to make the 
collection of the taxes illegal where a bond 
from the collector's surety had been given to 
the treasurer instead of the town hy its cor
porate name, and no by-law bad been passed 
by the corporation under that section. I mid 
v. Read, (1 C. P. 302.

--------  Tax Sale — Duties of Assessor—-
Cirri.] — The duties of an assessor and a 
township clerk under It. S. O. 1H77 c. ISO, ss. 
100, 110, and 111 are imperative, not direc
tory merely, and their performance is condi
tional to the validity of a tax sale. Donovan 
v. Hogan, 15 A. It. 432.

--------  Tax Kale—List of Lands Liable.] —
Where a township treasurer had neglected to 
furnish the clerk of the municipality with a 
list of lands liable to sale for taxes, and no 
such list or copy thereof was delivered to the 
assessor, as provided hy s. 108 of It. S. O. 
1877 c. ISO, the court set the sale aside, Mc
Kay v. Ferguson, 20 Gr. 230.

By s. 128 of the Assessment Act, 32 Viet. c. 
30 (O.i. the warden is required to return one 
of the lists of the lands to he sold for taxes 
transmitted to him. &<•., to the treasurer, with 
a warrant thereto annexed, under the hand of 
the warden and seal of the county, &c. : 
Held, that the section was merely directory, 
and was sufficiently complied with by the list 
being embodied in the warrant, instead of be- 
ing annexed thereto. Church v. Denton, 28 
C. P. 384.

See S. C„ 4 A. It. 150, 5 S. ('. It. 230.

_--------  Tax Sale—Warrant—Talented and
Cnyatcnted Lands.] — Held, that 10 Viet. c. 
182, ss. 55 and 50, C. S. V. ('. c. 55. requir
ing the county treasurer in his warrant for 
the sale of lands to distinguish those patented 
from those under lease or license of occupa
tion. is compulsory: and that sales effected 
under a warrant omitting such particulars are 
void. Hall v. Hill, 2 E. & A. 500, 22 U. C. 
It. 578.

Boundary Line Commissioners —Filing 
Decision.]—Section 2 of 3 Viet. c. 11. which 
provides that every judgment and final deci
sion of the boundary line commissioners shall 
be tiled with the registrar of the county where 
such boundary shall bo situate, is directory 
only, and the omission to file will not affect 
the validity of the judgment. Regina v. Rose, 
12 V. C. It. 037.

Canada Temperance Act — Previous 
Conviction.]—The provisions of s. 115 of the 
Canada Temperance Act are directory only. 
'Regina v. Brown, 16 O. R. 41.

Company—Subscription Hooks.] Action 
for calls under 1 Win. IV. <•. 12. against de
fendant as a stockholder: Held, that the said 
Act was not obsolete for non-user: and that 
the clause of the said Act requiring the hooks 
of subscription to Is* opened within two months 
is only directory. Marmora Foundry Co. v. 
Murray, 1 ('. P. 211.

Customs Act — Regulations — Order in 
Council -Drawback.] — By the Customs Act, 
1877. 40 Viet. c. 10. s. 125. clause 11. it was 
enacted, inter alia, that the governor in coun
cil might make regulations for granting a 
drawback of the whole or part of the duty 
paid on materials used in Canadian manufac
tures. In 1881, by an amendment made hy 
II Viet. c. II. ». 11, the governor in council 
was further empowered to make regulations 
for granting a certain specific sum in lieu of 
any such drawback. (See also the Customs 
Ad. 1883. s. 230. clause 12. and It. S. C. «-. 
32. s. 245m. I By an order of the governor- 
general in council, dated the 15th May. 1880| 
it was provided as follows : “ A drawback
may be granted and paid by the minister of 
customs mi materials used in the construction 
of ships or vessels built and registered in Can
ada, and built and exported from Canada un
der governor's pass, for sale and registry in 
any other country since the 1st January. 1880, 
at tin- rate of 7U cents per registered ton on 
iron kneed ships or vessels classed for 9 years, 
at the rate of «15 cents per registered ton on 
iron kneed ships or vessels classed for 7 years, 
and at the rate of 55 cents per registered ton 
on all ships or vessels not iron kneed." By 
an order in council of the 15th November. 
1883, an addition was made to the rates stated 
"of ten cents per net registered ton on said 
vessels when built and registered subsequent to 
July. 1893:”- Held, that a petition of right 
would not lie upon a refusal by the controller 
of customs to grant a drawback in any partic
ular case. Semble, that the provision in an 
order in council that the drawback “may be 
granted " should not he construed as an im
perative direction ; it not being a case in which 
the authority given hy the use of the word 
“ may " is coupled with a legal duty to exer
cise such authority. Mutton v. The (Jucen, 5 
Kx. C. It. 401.

Ditches and Watercourses Act-Award
—Ap/ieal.] The provisions of s.-s. ti of s. 22 
of 57 Viet. c. 55 lO.i, the Ditches and Water
courses Act, 1894. which require the 
Judge of the county court to hear and deter
mine an appeal from an award thereunder 
within two months after receiving notice there
of, are merely directory. Re McFarlanc v. 
Miller, 20 O. It. 510.

Exchequer Court Act -Duty of Judge of 
Supreme Court.]--Where a iietition of right 
has been demurred to and judgment obtained 
on such demurrer before a Judge of the su
preme court, acting as Judge of the exchequer 
court, prior to 50 & 51 Viet. <•. 10, it was held 
to be a case fully heard and determined, and 
not one coming within the class of cases re
ferred to as being “ part ly heard " in s. 50 of 
that statute: ami the Judge who heard the de
murrer refused a motion to amend the peti
tion, made after the passage of such Act. on 
the ground of want of jurisdiction. Semble, 
that the provision in s. 50 of the Exchequer
Court Act, that "any matter which hae I... a
heard or partly heard or fixed or set down for 
hearing before any Judge of the supreme



8713 STATUTES. 6714
court, nvting ns a Judge of the exchequer 
court, may he continued before such Judge to 
final judgment, who, for that purpose may ex
ercise all the powers of the Judge of the ex
chequer court, is not to he construed as an 
imperative enactment, and does not impose 
the duty upon a Judge before whom a case 
was instituted before the Act was passed to 
continue to entertain the case until final judg
ment. nor does such provision oust the juris
diction of the Judge of the exchequer court In 
respect of such mutter. Dunn v. The Queen, 
4 Ex. C. K. U8.

Inquest Content of Crown Attorney.]— 
Held, that the meaning of s. 12 (2) of H. S. 
O. ls*.i7 c. t»7 was that the coroner should not, 
without the consent of the Crown attorney, 
direct a post-mortem examination for the pur
pose of determining whether an inquest should 
lie held, but only where the coroner had de
termined to hold an inquest and gave the di
rection as part of the proceedings incident to 
it; but if the provision should be read differ
ently, it was at all events merely directory, 
and did not render an act done by a surgeon 
in good faith, under the direction of a coroner, 
unlawful because the coroner had neglected to 
obtain the prescribed consent, where the act 
would be lawful if the consent had lieen ob
tained. Semble, also, that if the verdict for 
the plaintiff had been allowed to stand, the 
amount of damages assessed, $000, was exces
sive. I hi v niton v. Garrett, 30 U. It. <>53.

Joint Stock Companies Act—Call».J — 
An otherwise valid transfer of shares allotted 
to the transferor, upon which he has not paid 
anything, no calls having been made at the 
time of transfer, is not invalid because the 
ten per centum upon allotted stock, directed 
by s. 43 of the Joint Stock Companies Act. 
1». S. U. 1887 c. 1.17. to lie "called in and 
made payable within one year from the in
corporation of the company," lias not been 
paid. The last mentioned section is directory 
merely. Ontario Investment Association v. 
Bippi, ‘JO O. K. 440.

Justice of the Peace -Adjournment.] — 
Semble, that the provisions of s. 40 of 33 »V 
33 Viet. c. 31 (D.|, that no adjournment shall 
be " for more than one week," are directory 
merely, ltegina v. French, ltegina v. Robert
son, 13 (>. It. SO, distinguished and not fol
lowed. Regina v. Ucffernan, 13 O. R. 010.

Law Society—/m/Mirj/—Procedure.]— It. 
S. O. 1887 c. 145, s. 30, giving power to the 
benchers of the Law Society of Upper Can
ada to examine witnesses under oath, is not 
imperative. Hands v. Law Soviet y of Upper 
Canada, 10 U. R. 025, 17 A. R. 41.

Liquor License Act-Time for Granting 
Licenses. \ — The New Brunswick Liquor 
License Act, 1887, provides that " all applica
tions for license, other than in cities and in- 
corporated towns, shall be presented at the 
annual meeting of the council of the muni
cipality and shall then be taken into consid
eration, and in cities and incorporated towns, 
at a meeting to be held not later than the 
first day of April in each and every year.” 
The interpretation clause provides that in the 
city of St. John the expression “ council ” 
means the mayor, who has the power given to 
a municipal council. It is also provided that 
when anything is required to he done at, on, 
or before a meeting of council, and no other

date is fixed therefor, the mayor may fix the 
date for doing the same in the city of St. 
John Held, that the provision requiring 
licenses to be taken into consideration not later 
than the first day of April is directory only, 
and licenses granted in St. John are not in
valid by reason of the same being granted 
after that date. Hanaher \. Peters, O'Kegan

Patera, 17 s. < R. 11
Municipal Act - By-law- Registration.] 

—Section 351 of R. S. O. 1887 c. 184. which 
requires a by-law creating a debt by the issu
ing of debentures for a longer term than one 
year to be registered within a fortnight from 
the final passing thereof, is merely directory. 
He I'arlingrr and 1 illage of Morrisbum. HI 
Ü. R. 722.

The provisions of s. 351 of the Municipal 
Act. R. S. <>. 1887 e. 184. are imperative, 
and not merely directory : and if a local im
provement by-law is not registered within 
two weeks after its final passing, a ratepayer 
may shew that it is invalid, and successfully 
resist payment of the local improvement tax. 
Su et ng v. Corporation of Smith's Falls, 22 
A. R. 421».

---------  Loral Improvement Debt—By-law.]
—See ]Yurd v. Town of Welland, 31 U. R. 
303.

Road Company Vo tier of Com me net - 
mt nt of Work—PU tiding.]—The clause in Id 
Viet. c. 1!R), s. 3. that “ no company formed 
under this Act shall commence any work until 
thirty days after the directors have served a 
written notice upon the head of the munici
pality, in the jurisdiction of which such local 
or other work connected therewith is intended 
to pass or to be constructed." &<■„ is directory 
and not compulsory. And in this action 
against a road company by plaintiff for com
pelling him to pay toll on their line of road : 
—Held, mi demurrer, that defendants were 
not obliged to plead the giving of notice di
rected by the statute, but that the plaintiff 
was obliged to reply the same if he wished to 
dispute the right of defendants to compel the 
payment of toll. Const v. Ilannan, 14 I*.
20.

Skip—Certificatt of Ownership.]—A cer
tificate of ownership of a vessel under 8 Viet, 
c. 5. s. 2. is not invalid because the additions 
of tlie owners are omitted, the statute ou that 
point being directory only. GUthrslteve v. 
Corby, 15 U. C. R. 150.

Telegraph Company — F.ridenee of Ihbt 
—Signature.]—The statute under which a 
telegraph company was incorporated, enacted 
that all evidences of debt issued by them 
should be issued and signed by the president 
and treasurer :—Semble, that this was direct
ory merely, and that, even if the secretary, 
who signed in this case, was not the treas
urer as well, it would be sufficient. City Bank 
v. Cheney. 15 U. C. R. 4<Ni.

Voters* List — Certificate.]—The list of 
voters required to be posted to various per
sons under 37 Viet. c. 4 (<).», was prepared 
and certified by the clerk of the municipality, 
ready for transmission on a certain day, but 
lie died before that day came, and they were 
in fact transmitted by his successor without 
any alteration in the certificate. They were 
regular in every respect, with this exception ;
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—Held, that, as s. 3 of 37 Viet. e. 4 was only 
directory, and ns the object of the statute was 
fulfilled to all intents and purposes, the list 
was sufficient to give jurisdiction to the county 
Judge to revise it. In re Goderich Voter*' 
Lists, 0 P. It. 213.

--------  Description of Property.] — The
right of a voter, whose name has been entered 
on the voters' list, to exercise the franchise, 
is not destroyed under 32 Viet. c. 21. ss. 5, 
7 (O.i. by the want of n sufficient or any 
description of the real property on which his 
qualification depends. The provision requir
ing such description to he inserted is direct
ory only, and lines not make it essential to 
the right to vote; and this, notwithstanding 
the enactment in s.-s. 3 of s. 7. that the time 
therein mentioned should he directory only, 
the maxim expressio unius. Ace., not being 
applicable. Uc Lincoln Election, 2 A. 11. 324.

•S'cc St. Michael's College v. Merrick, 1 A. 
li. 520; Mitchell v. Mulholland. 14 C. L. .1, 
55 ; Shaw V. Cran ford, 4 A. It. 371.

VII. Imperative or Permissive.

Assessment Act — Time—“ May."\—Ity 
s. 52 of the Assessment Act. It. S. (). 1887 
c. 193, where the assessment in cities, towns, 
Ac., is made by virtue of a by-law passed un
der that section, in the latter part of the year, 
such assessment may be adopted by the coun
cil of the following year:—Held, that “may," 
as used here, is permissive only, and that the 
council of the following year are given the 
option of having a new assessment. Over
whelmingly strong reasons of convenience in 
favour of having one assessment instead of 
two might justify the court in giving to 
“may" the force of “must." lie Dwyer and 
Town of Port Arthur, 21 O. It. 175.

Canada Temperance Act—Penalty— 
“ May."]—There having been numerous con
victions of the respondent, with accumulated 
penalties amounting to $1,400, for having on 
various occasions sold intoxicating liquor, and 
thereby committed offences under the Canada 
Temperance Act of 18G4, a certiorari was 
granted in one case by the superior court, on 
the ground that, by the true construction of 
s. 17, which provides that two or more of
fences by the same person may be included in 
the same complaint, a penalty of $100 was 
sufficient for all offences under the Act dur
ing the limitation period of three months pre
scribed by s. 15: Heidi that, in the absence 
of express words to that effect, s. 17 must be 
construed as permissive merely, and not im
perative. Wentworth v. Mathieu, 119001 A. 
C. 212.

Interpretation Act—Declaratory Sec
tion—“Shall."]—The Interpretation Act, 31 
Viet, c, l. s. 6, s.-s. 2 (O.), enacting that the 
word “shall" is to be construed ns impera
tive. does not introduce any new rule, but is 
declaratory only of that established by judicial 
decision, lie Lincoln Election, 2 A. It. 324.

Municipal Act -Hy-law — Passing,]—In 
f. Ill of the Manitoba Municipal Act, 1884, 
which provides that municipal corporations 
may pass by-laws in relation to matters there
in enumerated, the word " may ” is permis

sive only, and does not prohibit corporations 
from exercising their jurisdiction otherwise 
than by by-law. Bernardin v. Municipality of 
North Duffcrin, 19 S. C. l't. 581.

--------  Conveyance of Road Allowance.]—
The words “ may convey,” in 3fl Viet. c. 48, s. 
429, are compulsory. Cameron v. H'flif. 3 A. 
R. 175.

Railway Subsidy—" Shall be Lawful ”-— 
Crown—Discretion.]—Where money is grant
ed by the legislature, and its application is 
prescribed in such a way as to confer a dis
cretion upon the Crown, no trust is imposed 
enforceable against the Crown by petition of 
right. The appellant railway company al
leged by petition of right that, by virtue of 
51 & 52 Viet. c. 91, the lieutenant-governor 
in council was authorized to grant 4,<«H> acres 
of land per mile for thirty miles of the Here
ford railway; that by an order-in-council 
dated Gth August, 1888, the land subsidy was 
converted into a money subsidy, the 9th sec- 
tlon ui said c. 91. 51 £ 62 Viet., enacting that 
"it shall be lawful," &e„ to convert; that 
the company completed the construction of 
their line of railway, relying upon the said 
subsidy and order-in-council, and built the 
railway in accordance with the Act 51 & 52 
Viet. c. 91, and the provisions of the Railway 
Act of Canada. 51 Viet. c. 29, and they claim
ed to be entitled to the sum of $49,000, bal
ance due on said subsidy. The Crown demur
red on the ground that the statute was per
missive only, and by exception pleaded, inter 
alia, that the money had been paid by order- 
in-council to the sub-contractors for work ne
cessary for the construction of the road : that 
the president had by letter agreed to accept 
an additional sulwidy on an extension of their 
line of railway to settle difficulties, and signed 
a receipt for the balance of $3.500 due on ac
count of the first subsidy. The petition of 
right was dismissed: Held, that the statute 
and documents relied on did not create a lia
bility on the part of the Crown to pay the 
money voted to the appellant company en
forceable by petition of right ; but, assuming it 
did. tlie letter and receipt signed by the presi
dent of the company did not discharge the 
Crown from such obligation to pay the sub
sidy, and payment by the Crown of the sub
contractors’ claim out of the subsidy money, 
without the consent of the company, was a 
misappropriation of the subsidy. Hertford 
R. IV. Co. v. The Queen, 24 S. C. It. 1.

Water—Diversion—Prejudice of Rights of 
Others.]—Wherever, according to the sound 
construction of a statute, the legislature has 
authorized a proprietor to make a particular 
use of his land, and the authority given is 
in the strict sense of law permissive merely, 
and not imperative, the legislature must be 
held to have intended that the use sanctioned 
is not to be in prejudice of the common law 
right of others. Metropolitan Asylums dis
trict v. Hill, G App. Cas. 193, approved. 
The legislature of British Columbia au
thorized the defendants to irrigate their soil 
by the diversion of water from an adjacent 
stream, by conveying it over lands which did 
not belong to them, subject to provision for 
compensation :—Held, that the privilege was 
not meant to be imperative, nor intended to 
exclude all right Of action by neighbouring 
proprietors for injury done to their lands, 
save in the case of negligence. Canadian Pa
cific R. IV. Co. v. Parke, 11899] A. C. 535.
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Behring Sea Award Act, 1894—Seal 
Fislury I Sorth Pacific J Act, 181)3.]—Held, 
that the Seal Fishery I North Pacific) Act, 
1893. and the Behring Sea Award Act, 1894, 
being statutes in pari materiâ, are to be read 
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depend upon l _overning the particu
lar case in which the question arises. The 
Queen v. The Beatrioe, 5 Ex. C. B. 9.

IX. Interpretation Act.

Holidays—Election Petition — Computa
tion of Time.]—The Interpretation Act of On
tario, 31 Viet. c. 1, s. 0, s.-s. 13, enacts that in 
construing it, or any Act of Ontario, certain 
days specified, including Good Friday and 
Easter Monday, shall be included in the word 
“ holiday and the Controverted Elections 
Act of 1871, s. 52, enacts that in reckoning 
time for the purposes of that Art any day 
set apart by any Act of Ontario for a public 
holiday shall be excluded :—Held, that the 
effect of the Interpretation Art alone, inde
pendently of any other statute, was to make 
the days mentioned in it holidays; and if it 
were not so. that when the other statute used 
the word holiday, such days would by virtue 
of the Interpretation Act be included in it. 
Held, therefore, that, in reckoning the twenty- 
one days after the return allowed for presen
tation of a petition, Good Friday and Easter 
.Monday must be excluded. The decision in 
chambers in this matter, 5 l\ It. 394, affirmed 
as regards the computation of time. lie ll'cst 
Toronto Election, 31 U. C. It. 409.

Judge—Division Court—\ew Trial.]—A 
suit in a division court having been tried on 
the 18th July, before a deputy Judge duly ap-
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pointed, on the 22nd defendant applied for a 
new trial, by which, under rule 52 of the di
vision courts, proceedings were stayed. The 
Judge died on I lie 2t»th ; the deputy Judge be
fore whom the case had been tried did 
nothing in the matter : and the new Judge 
was not appointed until October. In Janu
ary following he ordered a new trial :—Held, 
that he was authorized to do so, under s. 107 
of the Division Courts Act, C. S. V. C. c. 
19. and the Interpretation Act, C. S. C. r. 
5, h. ti, s.-s. 23. taken together. In rc Appel
le and Baker, 27 V. C. it, 48ti.

Judicial Notice of Public Acts -Plead
ing. |- Held, reversing the decision in 25 Gr. 
403, that the demurring defendants were not 
restricted to the statements in the bill, of the 
Acts under which the company was incor
porated, but that they could refer to the sta
tutes ns printed in the statute book. Kiel y 
v. hkly, 3 A. R. 438.

Upon a covenant to pay interest at 10 per 
cent, made while 10 Viet. r. SO was in force, 
and before 22 Viet. c. 85:—Held, that, 
the court being hound to notice the statute, 
no more than six per cent, could lie recovered, 
although non est factum only had been 
pleaded. <iirdlestone v. O'Reilly, 21 U. C. R.

Majority Infants—Sale of Land —Words 
Importing the Singular \umber.]—See lie 
Harding, 13 I». |{. 112.

Mechanics' Liens " Person Partin r- 
ship. |—See Itickerton v. Dakin, 20 O. R. 
192. 095.

“ Persons Signing ”—Hill of Lading.] — 
Semble,jmder the Interpretation Act, 31 Viet, 
c. 1, s. 7. s.-s. !) (O.i, the defendants, though 
a corporation, would lie “ persons signing ” 
the hill of lading in this case, if signed by 
their authorized agent. Royal Canadian Hunk 
v. Lirand Trunk R. IE. Co., 23 C. V. 225.

See Rc Lincoln Election. 2 A. R. 324 ; 
Harncd's Hanking Co. v. Reynolds, 40 V. C. 
R. 435 ; Township of Ilorris v. County of 
Huron. 20 U. R. 089, 27 O. R. 311 ; The 
Queen v. Pouliot, 2 Ex. C. R. 49; Walker v. 
Walton. 1 A. R. 579; Fouler v. 1ail, 4 A. It. 
207 ; The Queen v. Sailing ship " Troop ’ 
Co., 29 S. C. R. 002. post XVII. 1.

X. Operation on Contracts.

1. Between Railway Companies.

Union Statute Validating Deed—Rights 
of Others.]—The Act authorizing the union 
of two incorporated companies declared that 
any deed the companies executed under the 
Act should be valid to “ all intents and pur
poses in the same manner as if incorporated 
in the Act —Held, that this enabled the com
panies to bargain together in respect of the 
rights which each had. and to make such ar
rangements as their union rendered necessary ; 
but gave them no legislative authority over 
the rights of other persons. Cayley v. Co- 
bourg. Peterborough, and Marmora R. U". and 
Mining Co., 14 Gr. 571.

Working Arrangement—Acceptance by 
Statute—Recital.]—Held, that 31 Viet. c. 19,

^
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s. O ( L>.), not merely recited the fact of the 
agreement of 1804 liviween defendants and the 
Grand Trunk It. W. Co. being accepted, hut 
t luit it legislated upon it ns accepted and land
ing, in its enacting part : hut. semble, that 
even if merely recital, it would lie good primfl 
facie, though not conclusive, evidence of the 
fad. Met al lu hi v. Buffalo mid Lake Huron 
R. II . Co.. 1!) C. P. 117.

Sir, also, llolims v. (Irand Trunk U. II’. 
Co., -7 V. C. It. 505.

--------- Confirmation by Statute—Liability
on Honda. |—The Buffalo and Lake Huron It. 
W. Co., being liable upon certain bonds 
secured by mortgage, entered into an agree
ment with the (irand Trunk It. W. Co., con
firmed by 2!» & .'to Viet. c. 02 (C. ). by which 
tlm latter company were to undertake the 
working of the former company's railway, 
the net receipts of the two companies to 
be divided between them in specified propor
tions:— Held, that the effect of 10 Viet. c. 21 
was to make defendants liable upon the 
bonds given by the Ituffalo, Brantford, and 
Goderich It. \V. Co. us if originally given 
by defendants, (jutere, as to the mean
ing of the proviso to s. 1 of 20 & ."111 Viet. c. 
02. confirming the agreement. Town of Brunt - 
ford v. Ituffalo and Lake Huron If. IV. Co., 
20 V. C. It. <507.

--------- Division of Rcaipta—Confirmation
by Statute—Acceptance by Shareholders— 
Recital of Acceptance in Private Statute— 
Proof of Acceptance.] — See \ an \ at ter v. 
Huffalo and Lake Huron If. IV. Co., 27 U. C. 
It. 581.

2. Between Railway Company and Individ-

Bonds / nion of Companies — Confirma
tion by Statute. | A statute gave the bond
holders of the Cobourg and Peterborough It. 
W. Co. an option to convert their bonds into 
stock, and enacted that this “converted bond
ed stock." and any new subscribed stock, 
should he preferential to the ordinary stock, 
and lie entitled to dividends of eight per cent, 
per annum in priority to any dividend to the 
ordinary shareholders. By a subsequent Act 
the company was authorized to unite with an
other company, and it was declared that the 
two companies, and those who should become 
shareholders in the new company under the 
Acts relating to the Cobourg and Peterborough 
It. VV. Co. and under the deed of union, should 
constitute the new company Held, that the 
union did not extinguish the right of the bond
holders to elect. Cayley v. Cobourg, Peter
borough. and Marmora If. IV. and Minin./ Co., 
14 Gr. 571.

Debts of Insolvent Company—Statute 
Regulating Distribution.]—A railway com
pany having become insolvent, an Act was 
passed estimating the claims of creditors for 
land taken by the company at $30,000. and 
the value of the whole railway property at 
$1110.000. and directing that $30.000 should lie 
applied on debts for land and the balance 
of the $100.000 divided pro rati! among the 
ot Iter creditors. The $30,000 proved more 
than sufficient to pay the land debts in full, 
and the company claimed the balance : Imt 
held, that the other creditors were entitled to 
it. In re Cobourg and Peterborough If. IV. 
Co.. 10 Gr. 571.

Lease of Railway — Construction of 
Branch—Confirmation by Statute.] — To ob
tain the means of constructing a branch line 
from Peterborough to Millhrook. the Port 
Hope. Lindsay, and Peterborough B. W. Co. 
agreed to lease their railway to T. and F„ 
under the preamble to 27 Viet. e. 00. and the 
branch line was accordingly constructed by T. 
and F.. and by defendants ns their assignees : 
—Held, that the construction of the branch 
line under the authority of the company had 
been sanctioned by this Act. which had also 
confirmed to the lessees the right to maintain 
and use the road under the franchise of the 
company. Hamilton v. Covert, 10 C. P. 205.

Lien for Freight — Absorption of Com
pany by Statute.]—Replevin for railway iron. 
It appeared that the iron had been imported 
from England by the Buffalo. Brantford, and 
Goderich It. W. Co., and was shipped from 
Kingston to Port Colhorne. subject to ocean 
freight and the freight by schooner from 
Kingston. On arriving at Port Colhorne. no 
one being ready to pay. the iron was left by 
the master in defendant's charge, to hold sub
ject to the freight, and was piled on a piece of 
ground belonging to government, where other 
iron owned by the company was also lying, 
but separate from this. Afterwards the 
Buffalo and Lake Huron R. W. Co., the plain
tiffs, bought out the old company under 
19 Viet. c. 21. and arranged certain writs of 
fi. fa. under which the sheriff had seized this 
and the other iron ; and they thereupon de
manded the iron in question from defendant, 
who refused to give it up. claiming the ocean 
freight from Kingston, as well as demurrage, 
and some other charges not recoverable. The 
plaintiffs, however, refused to pay anything, 
and replevied :—Held, that the iron could not 
lie considered as having been delivered to the 
old railway company, when landed : that 
19 Viet. c. 21 did not take away the right of 
lien : nor could anything done by the sheriff 
have that effect. Buffalo and Lake Huron 
R. W. Co. v. Cordon. 10 V. C. 11. 283.

Sec. also, Ituffalo and Lake Huron R. IV. 
Co. v. Brooksbanks. ib. 337.

Lien for Price of Land Sold 4 bsorp- 
tion of Company by Statute.]—19 Viet. c. 21, 
incorporating the Buffalo and Lake Huron R. 
W. Co., with power to purchase the railway 
therein mentioned, did not deprive unpaid 
owners of any lien they had for the price of 
land theretofore sold to the old company. 
Paterson v. Buffalo and Lake Huron R. IV. 
Co., 17 Or. 521.

3. Between Railway Company and Hunici-

Bond—Condition—Breach—Relief by Sta
tute.]—The Woodstock and Lake Erie Rail
way and Harbour Co. gave a bond to the town 
council of Woodstock, reciting that the council 
had agreed to lend them £25.000 to assist in 
constructing their railway, and conditioned 
that the company should not expend the loan, 
nor begin to construct their road, until the 
whole sum necessary to complete it from 
Woodstock to Port I>over. should lie obtained : 
—Held, that there was nothing in 19 Viet, 
c. 74 to relieve defendants from liability 
for a previous breach of this condition. Town 
of Woodstock v. Woodstock and Lake Erie 
R. IV. and Harbour Co., 10 U. C. It. 140.
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Liability of Municipality to Crown
Release of Com/unit/ by Statute.]—Whore n j 

township municipality advanced n large sum 
of money to a railway company under the ! 
provisions of the Consolidated Municipal Ixmn 
Fund Act. and some of the stockholders of the 
company were afterwards released from their 
liability by an Act of the legislature, passed 
nearly eighteen months after the works on the 
road were stopped for want of funds, and new 
companies were formed under that and subse
quent Acts of the legislature, which released ! 
the new corporations from the construction I 
of the original line of road, until a new line | 
had been constructed, and it appeared that 
there was no immediate prospect of such a 
result :—Held, that the municipality were not 
released from their liability to the Crown. 
Xortcich v. Attorney-General, 2 E. & A. 541.

Mortgage — “ Other Property " — Vali
dating Art—-Chattels.] —The Brockville and 
Ottawa R. W. ('o.. by indenture, mortgaged to ! 
a municipality to secure loans, the lands, 
roads, depots, wharves, stations, terminal and i 
otherwise, tolls, revenues, and all other prop
erty of the said company now or during the 
existence of the said mortgage to he acquired. 
2<> Viet. c. 144, s. 5, recited these loans 
and declared the said mortgages valid: that 
the said intended railway and all stations, 
buildings, carriages, engines, and other prop- j 
ert.v belonging to said railway, were thereby 
mortgaged to said municipalities according to I 
the terms of said mortgages ; and that the 
Chattel Mortgage Act should not apply to - 
them : Held, that, as the mortgages covered 
chattel ns well ns real property, the words 
"other property” in them were not restricted 
to real property, for the statute placed a legis
lative and different construction on the mort
gage. Counties of Lanark and Renfrew v.
* macron, 1» C. I*. 10».

See Dwyer v. Town of Port Arthur, 1» A. 
K. 555. 22 8. (\ it. 241.

4. Other Cases.

Between City and County Munici
palities— Maintenance of Court House and 
tinot—Law Reform .4et.]—In consequence of 
the separation of the city of Toronto from the 
county of York for judicial purposes, a deed 
was executed between the respective corpora
tions. in which the city covenanted to pay the 
county a certain annual sum for the use of the 
court house. The deed also contained other 
agreements as to the use of the gaol. This 
arrangement was to continue in force until 
twelve months’ notice to determine it should 
lie given. By the Law Reform Act, which 
came into force in February, 18(1». the city 
was re united to the county for judicial pur
poses. and on -1st March. 18(5», the city gave 
Mi.- county the stipulated notice as to Intended 
discontinuance of the use of the gaol, stating
that as to the court house the action of the 
legislature had virtually terminated the pro- 
vislon respecting it. and that no further pay
ment would therefore be made:—Held, that 
the city had lieen released from its covenant 
to pay for the court house by the Law Reform 
Act. County of York v. City of Toronto. 2\ 
< '. 1*. 05.

See, also, Regina v. Law Society, 20 ('. P.

Between Company and Shareholder
— Statute Increasing Powers — Retease of 
Shareholder.]—To an action for calls alleged 
to he due by defendant to the Canada Car 
and Manufacturing Companv, the defendant 
pleaded, on equitable grounds, that he suh- 
serihed for the shares and became a share
holder in a company, called “ The Canada Car 
Company.” incorporated by letters patent for 
certain specified purposes, and not otherwise: 
that afterwards, and without the assent and 
against the will of defendant, that company 
applied to the Horn inion legislature and ob
tained an Act constituting the shareholders 
therein a body corporate, under the name of 
the Canada Car and Manufacturing Company, 
the now plaintiffs: that by the said Act greater 
powers were conferred upon the plaintiffs than 
were possessed hv the Canada Car Company, 
and the nature of the business was varied and 
extended, and the undertaking rendered more 
hazardous than was contemplated by the Can
ada Car Company or the defendant when he 
became a shareholder thereof ; and that the 
defendant never agreed to become a share
holder of or invest his money in a company 
possessing the powers of the plaintiffs—where
by defendant is relieved from liability : Held, 
plea clearly bad. for the Act was binding on 
all the shareholders, whether assenting or not 
to the application for it: and the court had 
no jurisdiction to relieve defendant from a 
liability which the statute expressly declared 
that he should continue to he subject to. 
Canada Car and Manufacturing Co. v. Harris, 
24 C. I*. 380.

XI. Pexal Acts.
Construction.]—A penal statute is to he 

construed according to its spirit and the rule 
of natural justice, not according to its very 
letter. Rex v. Mackintosh. 2 (>. 8. 407.

--------  Doubt.] — In penal statutes ques
tions of doubt are to be construed favourably 
to the accused. Xorth Ontario Election 
iPror.), MeCaskill v. Paxton, IL E. C. 304.

Member of Parliament — Appointment 
to Office Cliani/C of Offlct Fottiirt to t:< 
sign Seat—Evasion of Statute.]— Defendant, 
while a mendier of parliament, was appointed 
to the office of postmaster-general, and again 
re-elected for the same constituency. On the 
29th July he resigned that office, and within 
a month was appointed president of the 
council, which office he resigned on the same 
day, and on the next day was re appointed to 
his old office of postmaster-general : — Held, 
that this was authorized by 2» Viet. c. 22. 
The penalties imposed by that Act apply to 
memliers of the Assembly retaining their seats 
without re-election after acceptance of office, 
and not only to persons absolutely ineligible. 
The exemption contained in the seventh clause 
is not confined to one resignation and accept
ance of office, but allows the change to he 
repeated, and the person may thus go hack to 
the same office which he first resigned. It 
was stated in the pleadings that the ministry, 
of which defendant ns postmaster-general was 
a member, all resigned office on the 25th 
July, and on the 2nd August were succeeded 
by the opposition, who resigned on the follow
ing day : that on the (5th the old ministry were 
re-appointed, but took different offices from 
those which they before held, and on the 7th
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resigned again and were re-appointed to their 
old places; and it was alleged that the ap
pointment to a different office in the lirst in
stance was colourable, and made only to 
enable defendant to resume his original ap
pointment without going hack for re-election: 
—Held, that, although such a proceeding was 
probably not contemplated by the Act. it was 
allowed by it ; that the court could not look 
at defendant’s motives, or strain the construc
tion of the statute so as to impose a penalty; 
and that whether the course taken was or 
was not consistent with the system of political 
government established in this Province, was 
a question which they could not take into 
consideration. McUonell v. Smith. 17 U. V. 
E. 310.

Sec, also, Macdoncll v. Macdonald, 8 C. I\
it;».

Municipal Elections Personation—Con- 
viotion Repugnancy. I -Where a clause in a 
statute prohibits a particular act and imposes 
a iienalty for doing it, and a subsequent clause 
in the same statute imposes a different penalty 
for the same offence, which cannot he recon
ciled either as cumulative or alternative 
punishment, the former clause is repealed by 
the latter. This principle being applied to 
ss. 107 and 210 of the Consolidated Muni
cipal Act, 1802, a person convicted of irersona- 
tion under the former clause was discharged 
as illegally convicted on a return to a habeas 
corpus. Itobinson v. Emerson. I II. & ('. 302. 
and Michel I v. Brown, 1 E. & E. at p. 275, 
followed. Regina v. Rose, 27 (3. It. 105.

Sec Assessment and Taxes—Penalties 
and Penal Actions.

XII. Piuvate Acts.
Character — Recital.J — As regards the 

character and construction of a private Act 
and the effect of a recital therein. See City of 
Quebec v. Quebec Central R. II . Co.. 10 S. C. 
U. 503, at p. 580 et seq.

Gas Company — Act of Incorporation — 
Municipal By-law—Privilege—Confirmation— 
Parties to Contract.]—In 1881 a municipal 
by-law of St. Hyacinthe granted to a corn- 
pan v incorporated under a general Act (C. S. 
C. c. 051 the exclusive privilege for twenty- 
live years of manufacturing and selling gas 
in said city, and in 1882 said company obtain
ed a special^Act of incorporation (45 Viet. c. 
70, Q.), s. 5 of which provided that “all the 
powers and privileges conferred upon the ' 
said company, as organized under the said ; 
general Act, either by the terms of the Act it- ; 
self or by resolution, by-law. or agreement of 
the said city of St. Hyacinthe, are hereby re
affirmed and confirmed to the company ns j 
incorporated under the present Act. including 
their right to break up, &c.. the streets . . . 
and in addition it shall be lawful for the com- 
Pany, In substitution for gas Or in connection 
therewith, or in addition thereto, to manufac
ture. use, and sell electric, galvanic, or other ; 
artificial light, and to manufacture, store, and 
sell heat and motive itower derived either from 
gas or otherwise . . . with the same privi
leges and subject to the same liabilities, ns are 
applicable to the manufacture, use, and 
disposal of illuminating gas under the provi- j 
sions of this Act —Held, that the above 
section did not give the company the exclusive

right for twenty-five years to manufacture and 
sell electric light : that the right to make and 
sell electric light with the same privilege 
us was applicable to gas did not confer such 
monopoly, hut gave a new privilege as to elec
tricity entirely unconnected with the former 
purposes of the company; and that the word 
‘ privilege " there used could !><■ referred to 

the right to break up streets, and should not, 
therefore, lie construed to mean the exclusive 
privilege claimed. Held. also, that it was a 
private Act, notwithstanding that it contained 
a clause declaring it to be a public Act, and 
that the city was not a party nor in any way 
assented to it ; and that in construing it the 
court would treat it as a contract between the 
promoters and the legislature, and apply the 
maxim verba fortius accipiuntur contra pro
ferentem. especially where exorbitant powers 
are conferred. Compagnie pour L'Eclairage 
au (Jaz de St. Hyacinthe v. Compagnie des 
Pouvoirs H ydrauliguts de St. Hyacinthe, 25 
S. C. 11. 108.

Person* not Named.]- The rule in re
spect to private Acts of Parliament is. that 
the interests of persons not expressly named 
in them are not affected by the provisions 
thereof. Re (loodhuc. Tovey v. tloodhue. Hood- 
hue. v. Tovey, 11) (Jr. 300.

Railway Company Act of Incorpora
tion—(Scneral Railway Act—Application of.] 
—Where a company is incorporated by a 
sirecial Act, and there are provisions in the 
special Act as well as in a general Act on the 
same subject which are inconsistent : if the 
special Act gives in itself a complete rule on 
the subject, the expression of that rule 
amounts to an exception of the subject matter 
of the rule out of the general Act. When the 
rule given by the special Act applies only to 
a portion of the subject, the special Act may 
apply to one portion and the general Act to 
the other. The probable intention of the 
legislature is important in considering a 
matter of such a character. By tin- General 
Railway Act, It. S. U. 1877 c. 105. which was 
by the plaintiffs’ special Act Incorporated 
therein except as varied by the latter, ten per 
cent, of the capital of the railway was by 
s.-s. 5 of s. 30 required to be expended within 
three years, and the railway was to be com
pleted within ten years of the passing of the 
sirecial Act, in default of which the corporate 
existence of the company ceased, and by s. 4 
of the general Act, ss. 4 to 30 thereof inclusive 
were to apply to all railways authorized to Ire 
constructed by any special Act of the Pro
vince, and to be construed therewith as form
ing one Act :—Held, that s. 4 of the general 
Act did not apply to the plaintiffs, and that 
s. 23 of their special Act must be read in sub
stitution for s.-s. 5 of s. 30 requiring the ex
penditure of ten per cent, of the capital within 
the three years. Ontario and Sault Stc. 
Marie R. W. Co. v. Canadian Pacific R. W. 
Co.. 14 O. II. 432.

--------  Act of Incorporation — Municipal
Act — Bonus.] — The Act incorporating a 
railway company contained provisions re
specting bonuses granted to it by muni
cipalities, not found in the Municipal 
Act:—Held, that such special Act was not 
restrictive of the Municipal Act. and it was 
only necessary that the provisions of the latter 
should be followed to pass a valid by-law 
granting such a bonus. Bickford v. Town of 
Chatham. 10 S. C. K. 235. 14 A. R. 32. 10 O. 
R. 257.
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See I In rl inti v. Hitchcock. 25 V. C. It. 463 : 
Ferric v. -/our*. 5 V. < It. .">04 : Macklin v. 
Howling, 111 O. It. 441 : I «» \ at ter v. Huffalo 
an,I Lake Huron If. II . Co.. 27 U. C. It. SHI.

XIII. Vrorpective or Retrospective.

Arbitration and Award Reference. ]
—Quaere, whether 31) Viet. c. 28, s. 5 (0.1. 
applies in any rase to references entered into 
before its passage. S'a flic v. Latour, 27 C. P. 
137.

Assessment and Taxes.]—8 Viet. c. 22. 
directing the mode by which certain taxes are 
recoverable, is a declaratory Act. and there
fore retrospective ns well as prospective. Doe 
tl. Earl of Mountcaahel v. drover, 4 U. C. R. 
23.

--------Tax Sale—HI l ief. c. 2}, *. .«7—
Retrospective Operation.]—See Jones v. Coic- 
Jen, 34 U. C. It. 845. 36 U. C. It. 486.

Assignments and Preferences -Fledge
to Bank.] -The plaintiff, a creditor of an in
solvent, alleged that, in regard to certain 
pledges made by the latter to a bank, there 
had lieen no contemporaneous advances, and 
that the pledges were invalid under s. 75 of 
the Rank Act, 68 Vlct. c. 81 (D.), and 
sought to obtain moneys received through 
disposal of the pledges in order to apply 
them in payment of creditors’ claims, by 
virtue of the provisions of s. 1 of 58 Viet, 
c. 23 (U. I :—Held, that the last named Act 
did not apply, because the money hud been 
received by the bank before it was passed, and 
it was not retrospective. Conn v. Smith, 28 O.
B 689.

--------  Transfer of Chattel.]—One Cham
berlain, being in insolvent circumstances, and 
indebted to K. in $120. was pressed by him 
for payment, when he agreed to sell K. a horse 
for $110, in part payment ; and about 15th 
August. 1886, delivered the horse in pursuance 
of BUch agreement. K. kept pOMMSlOD of 
and worked the horse for one day, and then 
he lent him to Chamberlain, who continued to 
use him in his business until the early part of I 
October following, when lie returned the horse | 
to K„ who thenceforward retained possession 
of him. On 31st October Chamberlain execut
ed an assignment to the plaintiff in pursuance 
of 48 Viet. c. 26 (O. t. respecting assignments 
for the benefit of creditors, which came into 
force on the 1st September. 1885. In an ac
tion against K. to recover the horse, on the 
ground of fraudulent preference :—Held, that 
the sale having been made before the Act came 
into force, the provisions thereof did not apply, 
lags v. Rank of Prince Edward Island. 11 S. 
C. It. 265. followed. Coats v. Kelly, 15 A. It. 
SI.

-------- Transfer of Moneys.]—Held, follow
ing Rroddy v. Stuart, 7 C. L. T. Occ. N. 6, 
that 48 Viet. c. 26 (O.). is ititra vires the 
provincial legislature. Where the plaintiff 
sought to invalidate certain payments of 
money made by an insolvent debtor within 
thirty days prior to his making an assignment 
under the said Act. but before it came into 
force :—Held, that the claim could hot be 
sustained either upon the ground that the 
statute was retrospective, or upon the ground

that what the plaintiff sought to obtain was 
defined and given by s. 3. s.-s. 3, of the statute. 
Clarkson v. Ontario Itank. 13 O. It. 666.

-------- Transfer of Securities,] The defen
dant. who was employed ns financial manager 
of a firm, advanced to them a large sum of 
money, to be repaid on his giving six months' 
notice demanding payment, in default of 
which the firm covenanted to assign certain 
securities. This notice was given on 15th 
January, 1886, but, although repeated de
mands for payment were made by defendant, 
nothing was done until 11)1 h December. 1885, 
when u transfer to him of certain securities 
was made by the firm, who within two months 
made an assignment under 48 Viet. c. 26 l().i, 
which came into force on 1st September. 1885. 
In an action by the assignee under that sta
tute to recover back the amount realized from 
the securities :—Held. that, whether or not 
the firm were in insolvent circumstances at 
the time of the transfer of the securities, the 
statute was not retrospective so ns to apply 
to a transfer made as this was in pursuance 
of a pre-existing binding agreement for valu
able consideration, and valid under the then 
state of the law. Whether the effect of the 
statute is to alter the law in this respect, 
qutere. Clarkson v. Sterling, 15 A. II. 234.

Conditional Sales — .4 ct Respecting.] — 
See Sawyer v. Pringle, 20 O. It. 111.

Criminal Law—Change by Criminal Code 
—Embezzlement before Code—Imperial Sta
tutes.]—The Imperial Act 20 4k 21 Vlot. C. 
54, s. 12. provides that “ nothing in this Act 
contained, nor any proceeding, conviction, or 
judgment to be hud or taken thereon against 
any person under this Act. shall prevent, 
lessen, or impeach any remedy at law or in 
equity, which any party aggrieved by any 
offence against this Act might have had if this 
Act had not been passed ; . . . and
nothing in this Act contained shall affect or 
prejudice any agreement entered into, or secu
rity given by, any trustee, having for its object 
the restoration or repayment of any trust 
property misappropriated — Held, that the 
class of trustees referred to were those guilty 
of misappropriation of property held upon ex
press trusts. Semble, that the section only 
covered agreements or securities given by the 
defaulting trustee himself. Ijuiere, is the 
Act in force in British Columbia ? If in force, 
it would not apply to a prosecution for an 
offence under It. S. C. c. 164 (the I<ur- 

I on y Act), s. 58. An action was brought on 
a covenant given for the purpose of stilling 
a prosecution for the embezzlement of partner
ship property under R. S. C. c. 164. s. 58, 
which was not re-enacted by the Criminal 
Code. 181)2:—Held, that tlie alleged criminal 
act, having been committed before the code 
came into force, was not affected by its pro
visions, and the covenant could not be en
forced. Further, the partnership property not 
having been held on an express trust, the civil 
remedy was not preserved by the Imperial Act. 
Major v. MeCraney, 29 8. C. It. 182.

Crown—Segligenee—.let diring Right of 
Action.]—Held, that, even assuming that 50 
& 51 Viet. c. 16 gives an action against the 
Crown for an Injury t<> the person received on 
a public work resulting from negligence of 
which its officer or servant is guilty (upon 
which point the court expressed no opinion), 
such Act is not retroactive in its effect, and
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pi v s no right of net ion for Injuries received 
prior Jo the passing of tlie Ad. Tht Queen v. 
Martin. 20 S. It. 240.

---------Xegligtnre—Limitation of Action».]
—The court luis no jurisdiction under the 
prov isions of 30 & 31 Vid. c. 10 to give re- 
lief in respect of nny claim which, prior to 
the passing of Ilial Ad. was not cognizable ill 
the court, and which, at the time of the pass
ing of iliai Act. was barred by any statute of 
limitations. The (jueen v. Martin. 20 S. < 
It. 240. followed. Penny v. The Queen. 1 Kx. 
('. It. 428.

Dower. | The I lower Act of Ontario. .’>2 
Viet c. 7. s. is retrospective in its effects. 
Ite Tate. 3 (’. L. J. 200.

Held, that 42 Viet. c. 22 iO.i, “An Act to 
amend the law of dower.” does not apply to 
mortgages made before it was passed. Martin- 
tlali v. t'larksou, 0 A. It. 1.

Drainage Trials Act. 1891.] — See
Township of Caradoo v. Township of Met
calfe. 21 O. It. 30».

Execution home of—Several District*.] 
—8 Viet. c. 13. s. 44. allowing executions 
to issue in a district other than that in which 
judgment was rendered, is retrospective as 
well as prospective. Faston v. Longehnmp.
3 V. I'. It. 47.'.

Imprisonment for Debt. | — 7 Viet. c. 
31. abolishing imprisonment in execution 
for debt, applied to cases where judgment was 
obtained before it passed. Haul- of llritish 
Xorth Imeriea v. Clarke. 1 1". I*. K. 1. Fol
lowed in llell v. Ley, 1 V. C. It. ».

Limitation of Actions Injury to Land* 
—Compensation.] — I’nless there is a clear de
claration in the Act itself to that effect, or 
unless the surrounding circumstances render 
that construction inevitable, an Act should not 
lie so construed as to interfere with vested 
rights. Section l«i of 34 Viet. c. 42 (().t, 
limiting the time for the enforcement of claims 
for compensation by jiersong Injuriously af
fected by the exercise of municipal powers of 
expropriation, does not apply to a claim ex
isting at the time of the passage of the Act. 
In re Itodui and City of Toronto. 23 A. It. 
12.

--------- Oral Promise.]—The plaintiff sued.
in 184». on a debt which accrued more than 
six years before. A new trial was granted 
in 1830. but the second trial was delayed un
til 1832: Held, that 13 Ac 14 Viet. e. «1. 
which came into operation in January. 1862. 
precluded him from recovering on an oral 
promise. The court, under the circumstances, 
allowed the defendant to claim the benefit of 
that statute, though he lmd not insisted upon 
it at the trial, but had objected to the suffi
ciency of the evidence on other grounds.
Grantham v. Potcell. 10 U. C. R. 300.

See. also. Xotman v. Crook». 10 U. C. 11. 
103 ; Crooks v. Crooks, 4 Or. til5.

Marriage -Irregularity — Confirmation— 
Deed—Feme Sole.]—II. P.. patentee of the 
land in question, was married to one <i. by a 
Methodist minister, who had at that time no 
right to solemnize matrimony. She conveyed 
to M.. but, lieing told that her marriage was 
illegal, executed the deed by the name of

Pringle, as if she were sole, her husband 
fireen being the witness. After the passing 
of 11 tieo. I V. c. 30. her heir brought eject
ment. contending that that statute confirmed
the marriage, so as to avoid her conveyance 
executed as a feme sole : Held, thqt the Act 
had not such a retrospective effect as to de
stroy the deed. Pringle v. Allan, 18 U. C. 11.

Married Women's Property. | — Held, 
that the Married Woman’s Property Act, 
1884. 47 Viet. c. 1» (O.), is not retrospective. 
Scott v. W ye. 11 P. R. »3.

Municipal By-law—Cost# of Quashing.] 
—14 & 13 Viet. e. 10». s. 33. providing 
that when a by-law lias been quashed the 
municipality shall pay the costs, lias not a 
retrospective operation, and the court there
fore discharged a rule calling upon the defend
ants to pay the costs of an application on 
which a by-law had been quashed liefore the 
passing of that Act. Urotrn v. County of 
York, » V. C. R. 433.

--------- I lira l ires—Subsequent Statute.]
—Held, that a by-law of the county of Perth, 
passed liefore 22 Viet. c. 7. authorizing county 
councils to raise moneys to assist jiersons to 
sow their land. &c., was not ratified thereby. 
Said statute is not retroactive, except in the 
case of the by-law of the county of Rruce, 
thereby specially provided for. Campbell v. 
Township of Fima, 13 C. P. 2»G.

—------  Validating Act — Subsequent Art
Sating Pending Proceedings.]—A motion to 
quash a municipal by-law was dismissed on 
llie ground that it had been expressly validated 
by 34 Viet. e. 82. s. 14 (O. I While an appeal 
from the judgment was pending. 33 Viet. e. '.hi 
(O.i was passed, s. ti of which enacted that 
“ nothing contained herein or in the Act passed 
in the 34th year of Her Majesty’s reign, and 
chaptered 82. shall affect any action or pro
ceeding now |lending—Held, that the latter 
Act was declaratory or retrospective; its effect 
was to prevent the respondents from asserting 
that the by-law had been validated by the 
earlier Act. and therefore, the by-law being 
defective, the judgment must lie reversed, 
though it was right when it was delivered. 
• juillet" v. Mapleson, 47 L. T. X. 8. 3(il, re
ferred to. In re Gillespie and City of 'To
ronto, 1» A. It. 713.

Municipal Corporations - Opening up 
Hightcays — Lands of Private Persons.] — 
Held, by the courts of Ontario, that s. (12 of 
R. S. O. 18,87 e. 132. which provides that all 
allowances for streets surveyed in cities or 
any part thereof, which have been or may be 
surveyed and laid out and laid down on the

flans theri-of. and upon which lots of land 
routing on such allowances have been or 

may be sold to purchasers, shall be public 
highways, is retroactive, and applies to streets 
laid out on plans made and registered before 
the passing of the Act. Held, by the su
preme court of Canada, reversing the judg
ments below, that the right vested in a muni
cipal corporation to convert into a public 
highway a road laid out by a private person on 
his projierty, can only lie exercised in respect 
to private roads to the use oi which the own
ers of property abutting thereon were entitled. 
Gooderham v. City of Toronto. 21 O. R. 120. 
19 A. R. 041. 23 8. C. R. 240.
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Notice of Action — Public Officer.]— 
Where an action was commenced after the
I Hissing of 14 & 15 Viet. <•. 54, for a trespass 
< unlimited before. against an otlicer protected 
liy tins Act, but not previously : Held, that 
the statute would not apply, and that defend
ant was therefore not entitled to notice.
II hilc v. (lurk, Purtiill v. Clark. 11 V. C. it. 
1117.

6tc, also, ll kite v. Clark, 10 L". C. It. 400.
10 Viet. c. 180 :—Held, not retrospec

tive so as to make the notice of action re
quired by it applicable to causes of action 
accrued before the Act, or to compel the party 
injured to sue in case, and not in trespass. 
In nick v. McRae, 11 U. U. It. 500.

Procedure—llurdcii of Proof— Consider- 
alien 1er Conveyance. |—Semble, that It. S. 
U. 1877 <\ 100, s. -, is retroRpevtive so as | 
to cast the onus of disproving the payment of 
the consideration on the party impeaching 
a conveyance as voluntary, even though the | 
transaction took place prior to that enactment. 
Sanders v. Mulsbury, 1 O. It. 178.

Burden uf Pruof—Payment uf Dut
ies. 1—On an information under 27 & 28 Viet, 
c. 3, against defendant as a distiller for the 
non-payment of duties :—Held, that s.-s. 2 of 
s. 14 of 20 Viet. c. 3. throwing the proof of 
payment of duty on defendant, was properly 
treated as applicable, though passed after the 
period for which duties were claimed, for it 
related only to matter of evidence and proce
dure. Attorney-General v. Holliday, 26 l". Ü.

.See in re Chaffey. ’.10 U. C. It. 04.

-------- ( ’ont8 of Mortgager—Taxation.]—12
Viet. c. 20, s. 11 (O.l, authorizing the tax
ation of a mortgagee’s costs by any party in
terested, without any order to tax. applies to 
mortgages executed before the passing of the 
Act. Ferguson v. English and Beet link I n 
nut ment Co., 8 P. It. 404.

--------  Xotice uf Appeal.]—Semble, that s.
20 of It. S. O. 1877 e. 38, requiring notice of 
appeal within one month from the judgment 
complained of, would not apply where the 
judgment hud been pronounced before the 
coming into operation of the Act. Rose v. ! 
Hickey, 7 P, It. 890.

-------- Pending Action—Leave to Appeal.]
-It.v paragraph 7 of the schedule to the Law !

Courts Act, 1886, e. 7.". of the Judicature
Act. 1895, was amended so as to enable a 1 
divisional court and the court of appeal, and ; 
any Judge thereof, to grant leave to appeal in 
cases where no absolute right to uppeul exists, 
■md where, under the law as it stood before 
the amendment, no such leave could have been ! 
obtained:—Held. that, being a matter of pro
cedure, it applied to pending actions. Walton 
v. Wattou, L. li. 1 P. & M. 227. followed. 
Spence v. Grand Trunk li. IV. Co., 17 P. It. 
172.

Registration of Deeds. | — 4 Win, IV. 
c. 1, s. 47, which dispenses with enrolment 
or registration of a deed of bargain and sale, 
applies to such deeds executed before as well 
ns since that statute. Doe Loucks v. Fisher, 
2_j". C. It. 470; Roger» v. Da mum, 5 O. S.

Sec. also. Doe d. Adkins v. Atkinson. 4 O.
S. 140.

Plaintiffs claimed certain land in the county 
of Hastings through A., whose ancestor in 
1833 took by conveyance from It., who took 
by conveyance from the patentee. These two 
conveyances were defectively registered. De
fendant claimed through the purchaser from 
the heir-at-law of It., whose deed was regis
tered, as also that from the patentee io It. in 
1857: Held, that plaintiff's title, if consid
ered unregistered, must prevail, but if defec
tively registered such defect was removed by 
subsequent re-entry of the deeds under !i Viet, 
c. 12. and lu «V 11 Viet. c. 38, relating to 
this county : that this was retroactive: and 
the plaintiffs had therefore a good registered 
title. Campbell v. Put. 17 C. P. 542. Sis» S. 
C., 20 V. C. It. 031.

Under C. S. V. ('. e. 811. registration is 
notice of all instruments registered before, as 
well as since, registration was made notice.
I once \. i 'ummingt, 18 < Ir. 25.

flection 00 of the Registry Act. 1805. which 
enacts that "no equitable lien, charge, or in
terest affecting land shall Ik- deemed valid in 
any court in this Province after this Act. shall 
come into operation, as against a registered 
instrument executed by the same party, his 
heirs or assigns, and tacking shall not be al
lowed in any case to prevail against the pro
visions of this Act.”—is not retrospective. 
McDonald v. McDonald, 14 (ir. 133.

In ejectment it appeared that the patent 
issued in 1830. and the patentee conveyed to 
M. in the same year. The conveyances were 
never registered. M. conveyed to the plaintiff 
in 1800. Defendant claimed through his wife 
by a deed executed and registered in October, 
1857. but which was held to be voluntary:— 
Held, that, if the defendant had been a pur
chaser for valuable consideration, he would 
have been entitled to succeed by reason of such 
priority, under 20 Viet. c. 24. which first made 
it necessary to register all instruments after 
the issue of the patent, although no deed hail
I... .. already registered. Quære, whether s.
02 applies to cases where the patent has issued 
before its passing. McCarthy v. Arbuckle. 20 
C. P. 520.

Sheriff's Poundage. | — Where a sheriff, 
before 7 Win. 1V. c. 3, s. 32. levied on a 
defendant's goods, he was entitled to pound
age, although there was uo sale afterwards, 
that Act not having a retrospective effect. 
Commercial Bank v. \ anXorman. T. T., 3 & 1 
Viet.

Sheriff's Sale of Lands—lleirs of Mort
gagor.]—27 Viet c. 13. after reciting that 
doubts laid arisen as to the meaning of 
ss. 257. 258 and 250. of the C. L.
P. Act, enacted that "whenever the word 
’mortgagor' occurs in the said sections, it 
shall he rend and construed as if the words 
‘his heirs, executors, administrators, or as
signs, or persons having the equity of redemp
tion.* were inserted immediately after such 
word * mortgagor :’ "—Held, that the enact
ment was a declaratory one; and where lands 
subject to a mortgage were sold by the sheriff 
under execution in a suit against the execu
tors of the mortgagor, and conveyed by the 
sheriff to the purchaser in Octolier. 1858, the 
court held this sale validated by the statute, 
and that the heirs of the mortgagor could 
not impeach the same. Held, also, that 27 
Viet. e. 15 did not affect the question. Me- 
Evoy v. Clune, 21 Gr. 515.
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Ship—Matter's Lien—Admiralty Acts.]— 

The master of a vessel registered at the port of 
Winnipeg, and trading upon Lake Winnipeg, 
had in 1888-1890 no lien upon the vessel for 
wages : and. even if such a lien were held to 
exist, there was in those years no court in 
Manitoba in which it could have been en
forced : and it could not now be enforced un
der the Colonial Courts of Admiralty Act. .13 
& .14 Viet. c. 27 (Imp.), or the Admiralty 
Act, .14 & 55 Viet. c. 39 <I>.). because to 
give these statutes a retroactive effect in such 
a case would be an interference with the rights 
of the parties. Bergman v. The Aurora, 3 Ex.
C. It. 228.

Summary Conviction Certiorari—No
tice of Appeal.]- Held, that, though not ex
pressly so enacted, 49 Viet. c. 49 ( I >. ) is 
retrospective in its operation, and applies to 
convictions whether made before or after the 
passing of the Act. and that under s. 7 the 
right to certiorari is taken away upon service 
of notice of appeal to the sessions, that being 
the lirst proceeding on an appeal from_ the 
conviction, Regina v. Lynch, 12 O. It. 372.

Supreme Court of Canada — Appeal—
A’cic Right—Bending Action—Judgment on 
Day of Basiling Amending .let.]—A judgment 
was delivered by the superior court in review, 
in the Province of Quebec, on the same day on 
which the Act .14 & 55 Viet. c. 25 came into 
force, s. 3 of which provided for an appeal 
to the supreme court of Canada from such a 
judgment :—Held, that the appellants not hav
ing shewn that the judgment was delivered 
subsequent to the passing of the Act, the court 
had no jurisdiction. Quicre, whether an ap
peal would lie from a judgment pronounced 
after the passing of the Act in an action al
ready pending, llurtubisc v. Desmarteau, 19 
8. C. R. 502.

-------- Appeal—Atcip Right—Bending Action
—Judgment after Bussing of Amending Act.] 
—In an action brought by the respondent 
against the appellant for $2,000, which was 
argued and taken eu délibéré by the superior 
court in review on the 30th September. 1891, 
the day on which the Act 54 & .15 Viet. c. 
25 was sanctioned, s. 3 of which gave a 
right to appeal to the supreme court of 
Canada, judgment was rendered a month 
later in favour of the respondent. On 
appeal to the supreme court of Canada :— 
Held, that the respondent's right could not be 
prejudiced by the delay of the court in ren
dering the judgment, which should be treated 
as having been given on the 30th September ; 
and therefore no appeal lay. Ilurtubise v. 
Desmarteau. 19 S. C. R. 502, followed. Cou
ture v. Bouchard, 21 S. C. R. 281.

--------  Appeal—,V< w Right—Bending Ac
tions Standing for Judgment.]—Held, that the 
right of appeal given by .14 & .15 Viet. c. 2.1 
does not extend to cases standing for judg
ment in the superior court prior to the pass
ing of the said Act. Couture v. Bouchard,
21 S. C. It 281. followed. The statute is 
not applicable in cases already instituted or
pending before the courte, no special words
to that effect being used. Williams v. Irvine,
22 S. C. It. 108.

The statute 54 & .1.1 Viet. c. 2.1. s. 3. which 
provides that “ whenever the right to appeal is 
dependent upon the amount in dispute, such 
amount shall be understood to be that de

manded and not that recovered, if they are 
different," does not apply to cases in which 
the superior court has rendered judgment or 
to cases argued and standing for judgment 
(en délibéré I before that court, when the
\ri came into force. Williams v. Irvine, 22 
S. C. It. 108, followed. Cotcen v. Evans, 
Mitchell v. Trcnholme, Mills v. Limoges, 22 
S. C. R. 331.

Sec, also. Su pin: me Court of Canada. II.

Surveys.] —12 Viet. c. 35. s. 37 (C. S. V. 
C. c. 93, s. 281. which prescribes the rule for 
drawing the side lines in double-fronted con
cessions, applies to townships theretofore sur
veyed. Marrs v. Davidson, 20 U. C. R. <541.

Suspending Operation of Penal Act
Vested Right of Action.]—A hill of exchange 
drawn by the plaintiffs upon the Burford Can
ning Company ( Limited ) was addressed to 

j “ The Burford Canning Co..” and accepted 
I by the drawees by the signature “ The Bur

ford Canning Co.. Ltd.” This was a few days 
! after the royal assent had been given to the 

Ontario Act 60 Viet. <■. 28. s. 22 of which
I provided that in the case of contracts by lim

ited liability companies the word " limited ”
I should be written or printed in full, 

a previous statute, 52 Viet. C. 2<l, s. 
2, having made the directors liable for
the amounts due upon such contracts 

! where the word “ limited ” did not appear 
after the name of the company where it first 
occurred In the contract. The writ of sum
mons in this action (against the directorsl 

i was issued on the very day on which the royal 
I assent was given to the Act (51 Viet. c. 19,
J s. 4 of which suspended the operation of the 
; Act of the previous session :—Held, that the 

use of the abbreviation “ Ltd.” was not 
1 a compliance with 52 Viet. c. 2(5, s. 2. Held,
I also, that no stay was created by 51 Viet, 
j c. 19, s. 4. of any action but one brought un- 
| der <50 Viet. c. 28, s. 22 ( 1 ». and the corre- 
| spending section of the revision of 1897. so 
i that, upon this view of the effect of 52 Viet, 
i c. 2(1, s. 2, the plaintiffs were entitled to re- 
| cover. If. however, the use of the contraction 

“ Ltd.” was a compliance with the last- 
mentioned section, the plaintiffs were still en
titled to recover, because the contract was 

| made some days after the passing of (Ml Viet, 
c. 28, n. 22, which required the unabbreviated 
word “ limited ” to be used ; and the plaintiffs, 
upon the execution of the contract by the Bur- 
ford Canning Company (LimitedI, became 

j and remained entitled to look to the directors 
personally, and had a vested right of action,

! with which the "stay” clause, s. 4 of (11 Viet.
1 c. 19, could not interfere, there being nothing 
) in it which required the court to hold it to 
' be retrospective. Ilotcell Lithographic Co, 

v. Brcthour, 30 O. R. 204.
Tariff Act—Time of Taking Effect—Im 

portât ion of (loods.]—By 57 & 58 Viet. c. 33. 
; s. 4, duties are to be levied upon certain spe

cified goods “ when such goods are imported 
into Canada —Held, that the importation as 
defined by s. 150 of the Customs Act, R. S. C. 
e. 32. is not complete until the vessel contnin- 

| ing the goods arrives at the port at which 
they are to be landed. Section 4 of the Tariff 
Act. 1895 ( 58 & 59 Viet. c. 23), provided 
that “ this Act shall be held to have come in
to force on the 3rd of May in the present 
year, 1895.” It was not assented to until 

, July :—Held, that the goods imported into 
Canada on the 4th May, 1895, were subject
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to duty under said Act. The Queen v. Canada 
Sugar Refining Co., 27 8. C. R. 395.

Toll-gate — Act Prohibiting — Pro vision 
for Son-retroactivity—Repeal of. | A turn
pike road company bad been in existence for 
a number of years and had erected toll-gates 
and collected tolls therefor, when an Act was 
passed by the Quebec legislature. 52 Viet. c. 
43. forbidding any such company to place u 
toll or other gate within the limits of a town 
or village without the consent of the corpora
tion. Section 2 of said Act provided that 
" this Act shall have no retroactive effect,” 
which section was repealed in the next session 
by 54 Viet. c. 3(5. After 52 Viet. c. 43 was 
passed, the company shifted one of its toll- 
gates to a point lieyond the limits of the vil
lage, which limits were subsequently extended 
so as to bring said gate within them. The 
corporation took proceedings against the coin- 
pany, contending that the repeal of s. 2 of 62 
Viet. c. 43 made that Act retroactive, and 
that the shifting of the toll-gate without the 
consent of the corporation was a violation of 
said Act -Held, that, as a statute is never 
retroactive unless made so in express terms, 
s. 2 had no effect, and its repeal could not 
make it retroactive: that the shifting of the 
toll-gate was not a violation of the Act. which 
only applied to the erection of new gates : and 
that the extension of the limits of the village 
could not affect the pre-existing rights of the 
company. Village of St. Joachim de la Point 
Claire v. Point Claire Turnpike Road Co., 
24 S. C. R. 48(5.

Usury.]—Held, that 29 & 30 Viet. c. 
10, s. 5. had not a retrospective operation, 
so as to enable a bank to recover upon usuri
ous notes given before it was passed. Com
mercial Dank of Canada v. Harris, 2(5 l'. C. 
K. 594.

The defence of usury having been pleaded 
and established in this case against the plain
tiffs before 29 & 80 Viet. c. 10. s. 5. was not in 
any way affected by that Act. The distinc
tion between vested rights and mere modes of 
procedure pointed out. Dank of Montreal v. 
Scott, 17 C. P. 358.

A security void at the time of its creation 
on the ground of usury is not rendered valid 
by 10 Viet. c. 80, passed at a subsequent date. 
Where, therefore, a mortgage had been made 
upon a usurious agreement :—Held, that a 
judgment creditor of the mortgagor was en
titled to file a bill to redeem, upon paying the 
amount actually advanced before the expira
tion of the time appointed for payment. Ishcr- 
icood v. Dixon, 5 Gr. 314.

Writ of Error—Costa.]—33 Viet. c. 7, 
s. 12 (0.1 provides that “ the law and prac
tice as to writs of error, and the proceedings 
thereon, shall hereafter lie the same as the 
law and practice now in force in England.” 
and there error cannot be brought for any 
error in a judgment with respect to costs :— 
Held, that the statute was not retrospective, 
so as to affect a writ of error in respect of 
costs issued before its passing ; for such a 
writ is a new action, and there is nothing in 
the statute shewing that it was intended to 
take away a vested right. Pope v. Reilly, 29 
1C. It. 495.

XIV. Public Acts.
Judicial Notice.]—The courts are bound 

to take judicial notice of every Public Act of 
Vol. III. P—212—<53

the provincial legislature, though its operation 
may be locally limited. Darling v. Hitehcoek, 
25 V. V. It. 4«53.

What is a Public Act llank Commis
sioners.]—The statute 4 Geo. IV. c. 22. vesting 
the property of a particular bank in the hands 
of commissioners, with power to hear and de
termine claims made upon the hank by cred
itors, though stated in the preamble to be 
made “on behalf of a great portion of the in
habitants of the Province," was not considered 
a public statute. Marklund v. Dartlct, Tay. 
149.

Nee Kiely v. Kiel y. 25 Gr. 4(53.
Sec, also, ante XII.

XV. Recitals.
Amending Act -Parties Interested—Con

clu sire ness.]- Semble, that when a statute 
amending an original statute recites that it 
has been granted upon the prayer of the 
putties interested in the original statute, it 
must be taken upon the recital as conclusive 
that each individual interested in the original 
statute was concurring in the passing of the 
amending statute. City of Toronto and Lake 
Huron R. II'. Co. v. Crookshank, 4 V. C. It.

Canada Company — Charter.] — Held, 
that the recitals in the Imperial statute (5 
Geo. IV. c. 75 are sufficient proof of the 
charter of the Canada Company. Woodhill 
v. Sullivan, 14 C. P. 2(55.

[ XVI. Re-enactment ob Consolidation.

Change in Language- I ariation of Lia
bility—Application of.]—Under 14 & 15 Viet, 
c. 5l, s. 13. railway companies were required 

| to erect and maintain fences on each side of 
1 the railway with o|ienings, or gates, or liars 
; therein, “ and ” farm crossings, &c„ for the 

use of the adjoining proprietors : but on the 
consolidation of this Act in <’. S. ('. c. 66, 

| n. 13, the clause was changed by requiring 
the company to erect and maintain fences, 
&c„ "at” farm crossings :—Held, that the 
substitution of the word "at” in the Con
solidated Act for the word " and ” in the form
er Act. varied the liability of railway com- 

| panics, and imposed no duty upon defendants 
I who were incorporated by 31 Viet. c. 411 to 

! make farm crossings. Hroien v. Toronto and 
| .Vipissing R. IV. Co.. 2(5 C. P. 206.

See. also. Canada Southern R. W. Co. v. 
Clouse. 13 S. C. It. 139 : Vfzina v. The Queen, 
17 S. C. It. 1 : Quay v. The Queen, ib. 30.

Effect of —Adoption of Judicial Construc
tion.]—Section 3 of 41 Viet. c. (5 t O. i de
clares that the legislature is not by that Act, 
or 40 Viet. c. (5 (O. ), to lie deemed to have 
adopted the construction which may by judi
cial construction or otherwise have been placed 
upon the language of any statutes included 
amongst the revised statutes :—Held, notwith
standing this enactment, that s. 192 of c. 50. 
R. S. O. 1877. being not only in words hut in 

J effect the same as s. 7 of 39 Viet. c. 28 ( O. >, 
I repealed but re-enacted by it, must receive the
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Kilim* construction ns wns plnml upon tin* re
pealed enactment by Manufacturers and Mer
chants* Kin* Insurance Co. v. Atwood. 28 
C. I'. 21 : and therefore that there sliould he 
no rel>«-ii-i"g bv the court by way of uiipeal 
from the decision on an award made by a 
single Judge under the repealed enactment. 
• ruin V. Ottawa Collegiate Institute, 43 V. 
V. It. 408.

—------ Adoption of Construction—Do
minion .le/.]—The rule that when a statute 
has received a construction either from long 
practice or by judicial interpretation, and is 
afterwards re-enacted in the same terms, the 
legislature is deemed to have had that con
struction in view in the re-enactment, cannot 
«Pply to an Act of the Dominion, where dif
ferent constructions are shewn to have ob
tained in some of the Provinces. Duridxon v. 
lions, 24 Gr. 22.

N"'. also, as to this rule. Regina v. Wliclan 
2s r. »'. It. 27. ».t; Mcholls v. Cummings, 1 
IS. C. It. 305. 420-1, 425.

Reference to Originals. ] —In constru
ing the consolidated statutes, the court may 
refer to the original enactments in order to 
assist in arriving at a right conclusion. 
Whelan v. The Queen, 28 r. <'. it. 108.

S<e In n llroek and City of Toronto, 45 
V. i'. It. 53: 1'ronicnac License 1'ninmission- 
ers v. County of Frontenac, 14 <). It. 741 : 
Regina v. Iturnion, ih, 072 : Lumh v. Clerc 
laud, lit S. ('. It. 78.

XVII. Repeal and Disallowance.

1. Application and Effect of Repealing 
Statutes.

Assessment Act—Tax Sale—Time for 
Impeaching. |—By tin* Assessment Act of 
181 Mi. owners had four years to impeach a tax 
deed. By an Act passed in 1801), all actions 
for that purpose were stayed until after the 
following session: and by another Act of the 
same session all previous Assessment Acts 
were repealed, amended, and consolidated, with 
ft reservation of rights had or acquired under 
the repealed Acts. By one of the clauses of 
the amended Act the limit appointed for bring
ing actions was two years:—Held, that an 
owner who bad less than two years of his 
four remaining when the Acts of 18»>9 were 
passed, bad like others two years thereafter 
to bring his suit. Connor v. McPherson, IS

--------  Tax Sale—Time for Redemption.]
—Semble, that the evidence in this case shewed 
that the redemption money bad been paid, and 
within the three years required by 13 & 14 
Viet. c. t'»7. namely, by titli March, 1855. and 
that, although this was after the repeal of that 
Act, yet. under 21» Viet. c. 2»i, the payment 
was made good. Mellougall v. McMillan, 25 
C. I*. 75.

—------ Warrant.] — On the 1st January.
18117. certain Acts relating to assessment were 
repealed. “ saving any rights, proceedings, or 
things _ legally bad. acquired, or done under 
them:"—Qua-re, whether the right to issue a 
warrant under those Acts still existed. 
Charlesu urth v. Ward. 31 V. <’. It. 94.

Canada Temperance Act— Effect of Re
vised Statutes.]—The effect of the revision of 
the statutes of Canada, brought into force bv 
royal proclamation, 1st March, 1887. though 

j in form repealing tie* Act consolidated, is 
really to preserve them in unbroken continu
ity : and the adoption of the Canada Temper- 

I Alice Act by municipalities prior to that re- 
5 vision, has not been changed or interfered with 
I by it. The alterations made in the phrase- 
! ology of the Act by the revision are not vital, 

and do not materially change its character or 
; effect. Frontinuc Lia use Commissioners v. 

County of Frontenac, 14 O. it. 741. See also 
Regina v. Durnion, ih. 072.

Common Law Procedure Act 1 rrest 
--Continuance of Section Authorizing.]—8 
Viet. c. 48. except s. 44. was continued in 
force by 18 Viet. c. 85. till the 1st July. 1850. 
and no longer. The »’. I.. I*. Act, which « aine 
into force on the 21st August. 1850. enacted 
that from the time when it should take effect, 
s. 41 of 8 Viet. e. 48, should be repealed :— 
Held, that this s. 44 could not be considered as 
continued by the C. L. 1*. Act, though, no 
doubt, it was so intended, ami therefore no 
arrest could take place under it after the 1st 
July, Harrow v. Caprcol, 2 P. It. 95.

Distribution of Estates—1 lurried Wo
man—Rights of Husband.] — The legislature 
of New Brunswick, by 20 Geo. III. c. 11. ss. 
14 and 17. re-enacted the Ini|>erinl Act 22 & 
23 Car. II. c. Ill ( Statute of Distributions i, 
as explained by s. 25 of 29 Car. II. e. 3 ( Sta
tute of Frauds i. which provided that nothing 
in the former Act should Ih* construed to ex
tend to estates of femes eovertes dying intes
tate. but that their husbands should enjoy 

, their personal estates as theretofore. When 
' the statutes of New Brunswick were revised 

in 1854. the Act 20 Geo. III. c. 11 was re
enacted. but s. 17. corresponding to s. 25 of 
the Statute of Frauds, was omitted. In the 

: administration of the estate of a feme coverte. 
1 her next of kin claimed the itersonalty on the 

ground that the husband's rights were swept 
away by this omission :- Held, that the per
sonal property passed to the husband and not 
to ill.' next of kin of ih«- wife. Lamb v. 
Cleveland, 19 S. C. R. 78.

Indian — Action for Debt.]—A debt con- 
I traded by nil Indian while C. S. C. c. 9 was 

in force, cannot be sued for under 32 & 
33 Viet. c. 0. by which that Act is rejiealed. 
Quaere, whether a judgment can lie obtained 
against an Indian even under the latter Act. 
McKinnon v. YanErery, 5 P. It. 284.

Indian Lands—.Id for Sale of—Timber 
Act—Order in Council.]—The Act respecting 
Indian lands, 23 Viet. c. 151 (C.l. authoriz
ed the governor in council to declare appli
cable thereto the Act respecting timber on 
public lands. An order in council was issued 
accordingly. Eight years afterwards another 
Act was passed, 31 Viet. e. 42 < D. ), which 
contained a clause authorizing the governor in 

1 council to declare the Timber Act applicable 
j to Indian lands, and to repeal any such order 
j in council and substitute others, and another 
) clause authorizing the governor in council to 
I make regulations and impose penalties for the 
| sale and protection of timber on Indian lands : 

—Held, that the Timber Act continued in 
force until revoked or altered by a new order 
in council. Attorney-0 encra! v. Fair Ids. 18
Gr. 433.
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Insolvent Act — Pending ('Inini.]—Tito 
appellants, in llio mat tor of ( X Co., insol
vents, liait a claim upon a noto made by ('. & 
Vu., payable to one of the firm, and by him 
Indorsed to the appellants. They proved 
nirainst the firm on the 3rd July. IMtHi. but 
afterwards withdrew it. and proved on the 
11th January. 187<». under s. 00 of the Act of 
I mi ill. specifying and putting a value on the 
separate liability of (\ :—Held, that the Act 
of 1st.9 could not apply, for the case was 
I wilding before it. and the question in dispute 
as to the right to prove was not a matter of 
procedure only, exempted from the exceptions 
in the repealing clause. In re Chaffey, Mer
chant* Hank of ('anaila r. Davidson, 30 V. C. 
It. 04.

--------- I‘< nding Prosecution under—Saving
I lan*e.]—'The prisoners were indicted under 
>. 147 of the Insolvent Act. 1809. for having, 
within three months precwling the execution 
of an assignment in insolvency, pawned, pledg
ed. and disposed of. otherwise than in tin- way 
of trade, certain goods which had remained 
unpaid for during the said three months. The 
indictment was found on the 23rd October, 
hut the information had been laid and the 
prisoners arrested before 1st September, when 
the Insolvent Act of 1873 came into force. By

149 of the Act of 1873, the Act of 1890 was 
repealed, hut there was a saving clause as re
gards proceedings commenced and pending 
thereunder, and as regards all contracts, acts, 
matters, and things made and done before such 
repeal, to which the said Act of 1809 would 
hav e applied :—Held, that the prosecution as 
well as the offence came within this saving 
clause, the laying of the information being the 
commencement of the prosecution, while the 
disposal was a contract, &c„ done before such 
repeal. Regina v. Herr, 20 C. I*. 214.

----- Repeal of .1 et of 1873.]—See Cooper
v. Kirkpatrick, 8 P. It. 248.

Landlord and Tenant—I list res*.]—The 
Act 37 Viet. c. 43. which repeals s. 28. s.-s. 1, 
of It. S. O. 1887 c. 143, ami substitutes a new 
section therefor, applies to leases made on or 
after 1st October. 1887. to which the repealed 
section, by s. 42 of It. S. O. c. 143, applied. 
Carroll v. Heard, 27 U. It. 349.

Married Women's Property Act -Re
in "I of—Repealing Act. |—tjuære. as to the

feet hi....sa, 2. 3, and I of < s. u. < c. 85»
an Act respecting the conveyance of real es- 
i lie by married women, of the repeal, by 30 
Viet. c. 18. of 34 Viet. c. 24. which repealed 
them. Ogden v. McArthur, 30 L\ C. It. 240.

Mechanics' Lien—Preservation of Lien— 
■''"ring Clause. |—The plaintiffs registered a 
lien under the Mechanics' Lien Act of 1873, 
on the 14th August, 1874. for the price of ma
chinery furnished on the 12th of the same 
month. The price was payable in instalments, 
the last of which fell due ou the 4th May. 
IM7.Y A hill to enforce the lien was filed on 
the 7th July, 1873. being within the 90 days 
" from the expiry of the period of credit ” pre- 
V| nbeil by s. 4 of the Mechanics' Lien Act of 
1M73._ Section 14 of the Mechanics' Lien Act 
"f 1874, which came into force on the 21st 
I teeember. 1873. enacted that " every lien shall 
absolutely cease to exist at the expiration of 

days after the work shall have been com
pleted. or the machinery furnished, unless in 
the meantime proceedings shall have been

taken to realize the claim under this Act:” 
and s. 20 repealed all Acts inconsistent there
with :—Held, reversing the decision in 24 (ir. 
209. that, even if the Act of 1874 repealed the 
Act of 187S._the plaintiffs' lien was saved by 
s.-s. .",4 of s. 7 of the Interpretation Act, which 
provides that the "repeal of an Act at any 

I lime shall not affect any act done, or any 
right or right of action existing, accruing, ac
crued, or established . . . before the time
when such repeal shall take effect.” Walker 
v. Walton, 1 A. H. 579.

Merchants Shipping Act — Distressed 
Seaman—Recovery of Expenses.] — Section 
213 of the Merchants Shipping Act. 18.34. 
make the expenses of a seaman left in a for
eign port and being relieved from distress un
der the Act, a charge upon the ship, and em
powers the board of trade, in Her Majesty's 

: name, to sue for and recover the same from the 
master of the ship or " owner thereof for the 

j time being:"—Held, notwithstanding the pro
vision in the Imperial Interpretation Act of 

i 1899. that the repeal of an Act shall not affect 
I any suit, proceeding, or remedy under the re

vealed Act, in proceedings under the Mer- 
j chants Shipping Act of 18.34 proof of owner

ship of a ship may be made according to the 
mode provided in the Merchants Shipping Act, 
1894, by which the former Act is repealed. 
The 0neen v. Sailing Ship “Troop” Co.. 29 

! S. ( '. K. 002.

Mining License Renewal—Privilege.] — 
i The appellants, having obtained a license, un

der IL S. X. S.. 3th series, c. 7. s. 93. to work 
! a certain coal mining area for two years, 

afterwards applied, under the same section, 
for a renewal thereof ; but in the meantime 
the section had been repealed by an amending 
Act of 1889 : -Held, that at the date of the 

| application to renew, the power to grant it 
was gone : for. even if the amending Act were 

I so construed as not to interfere with vested 
1 rights, the appellants possessed a privilege, 
j and not an accrued right, in reference to the 
| renewal sought. Main v. Stark. 13 App. ('as.
' 384. referred to. Reynolds v. Attorney-Qen- 
j eral for A ova Scotia, [1890] A. C. 240.

Municipal Act — Amendment—Applica- 
j tion to Revised Statutes — Local Improvc- 
| incuts.]—Section 404. s.-s. 2. of 30 Viet. c. 48 
j (O. ». enacts that the council of every city, 

town, and incorporated village, shall have 
I power to pass by-laws for assessing upon the 

real property to be immediately benefited by 
j the making, &<•., of any common sewer, &<•.,
I "on the petition of at least two-thirds in ntim- 
I ber and one-half in value of the owners of 

such real property, a special rate.” &e. The 
sub-section is amended, so far as the same re- 

: lutes to tlie city of Toronto, by 40 Viet. c. 89, 
s. 2. by inserting after the words “owners of 
such real property " the words "or where the 

| same is in the opinion of the said council 
j necessary for sanitary or drainage purposes." 
i 40 Viet. c. 0, respecting the revised statutes.
: passed in the same session, repealed 30 Viet.

c. 48: and U. S. O. 1877 c. 174. s. 331, s.-s. 2,
| corresponds with the repealed s. 404, s.-s. 2:

—Held, that under 40 Viet. c. 0. s. 10. It. S.
I (>. 1877 was substituted for the repealed Acts, 

and the amending Act applied to It. S. O.
1877 c. 174. ( 21 The amendment in 40 Viet, 

j c. 39 was a reference in a former Act remain
ing in force to an enactment repealed, and so 

! a reference to the enactment in the revised 
I statutes, corresponding to s. 404, s.-s. 2, with-
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in s. 11 of 4ft Viet. c. ft. (ft) That tho city 
of Toronto, therefore, vould i»ass a by-law in 
1879 to construct a scxver, when necessary in 
their opinion for sanitary or drainage pur- 
iloses, without any petition therefor. In re 
Brock und City of Toronto, 4ft V. C. It. 53.

--------  By-law — Necessity for Confirma
tion.] 20 Viet. e. till requires a by-law au
thorizing the conveyance of a road allowance, 
before it can have any effect, to he confirmed 
by the county council within a year from its 
passing. He fore such confirmation 22 Viet. r. 
fill repealed that Act, saving all things done 
thereunder, and by it no confirmation of such 
ft by-law was made requisite :—Semble, that 
tho continuation of this by-law was not dis
pensed with. Winter v. Keotcn, 22 V. C. It. 
341.

-------- Pending Arbitration—Exception.]—
Section 14 of the Municipal Amendment Act, 
ISM, 57 Viet. c. 5ft (<>.), must be read with 
s. s. s.-*s. 4ft and 4K. of the Interpretation Act. 
R. S. t). 1SS7 c. 1. and so read, rights of ac
tion accrued at the passing of the former Act 
are not affected thereby. Un the 29th April, 
1893, a township corporation obtained an 
award against a county corporation under s. 
5ft:la of the Consolidated Municipal Act. 1892. 
for part of the cost ami maintenance of cer
tain bridges expended by them. and. while an 
ftp|ieal against the nwurd was before the court 
of appeal. ft7 Viet. <. ftft Ift.l. repealing s. 
ftftfta. was passed: -Held, that there was no 
“ arbitration pending " by reason of the ap
peal at the time of the passing of the repeal 
ing Act. The plaintiffs were held ^entitled, 
notwithstanding the repeal of s. ftftfta, to 
recover the proportionate amount paid or 
agreed to be paid by them, from tin? com
mencement of 1803 to the date of the passing 
of the repealing Act. Judgment in -ft O. It. 
689 varied. Township of Morris v. County 
of Huron, 27 O. It. 341.

Penalty - Pending Action for.]—Before 
the passing of 1ft Viet. c. 8ft, a qui tarn action 
was commenced under 51 Geo. III. c. 0. s. ft, 
for taking an illegal rate of interest :—Held, 
that the suit could not be continued, for by 
the first mentioned Act the court had lost the 
power of giving judgment for the penalty : 
but, semble, that contracts prohibited by the 
former law must still be held void. Jones g. t. 
v. Ketch uni, 11 V. C II. 52.

Pleading — Statutory PL as—Repeal of 
Statute.]—23 Viet. e. 24. s. 1. under which 
the defences pleaded in this case were permit
ted. and Imd been pleaded, being such defences 
ns could have been pleaded to the original 
order, was repealed by 39 Viet. e. 7 (O. l :— 
Held, that such repeal, under the Interpreta
tion Act, 31 Viet. c. 1, s. 7, s.-s. 34 (0.1. 
would not affect the pleas. Itarncd's Hanking 
Co. v. Reynolds, 4ft V. C. R. 435.

--------  Statutory Picas—Repeal of Statute
—Foreign Judgment.)—To an action on a 
foreign judgment commenced previous to the 
repeal by 39 Viet. c. 7 (0.1. of 2ft Viet. c. 24. 
s. 1 ( which allowed the defendant to set up 
i > the action on the judgment any defence 
which was or might have been set up to the 
ori.'innl suit), the defendant, after the passing 
of the repealing Act. pleaded several pleas 
set tin ■ up such defences :—Held, that they 
could la* pleaded, as the right to plead was an 
“ existing right ” within the meaning of s. ft,

s.-s. 4. of the Interpretation Act. 31 Viet. c. 1 
(O.) Foiclcr v. Vail, 4 A. It. 2ft7.

-------- Substituted Section*.]—30 Viet. c.
13 repeals ss. 11 and 12 of 31 Viet. c. 9 (!>.!, 
and substitutes others therefor :—< jutere, whe
ther these sections should be pleaded as part 
of the first Act generally, or stating specially 
that they an* so by virtue of the last Ad. 
Semble, the latter. Edmund g. t. v. Uocy, 3ft 
U. ('. It. 495.

Recognizance — Forfeiture — Continu
ante- of Proceedings. I- Vnder 7 Viet. c. .’ll. the 
recognizance was not forfeited by the non-pay
ment of the condemnation money on the re
covery of judgment, unless the alternative con
dition was not complied with. The legislature 
having made no provision in the Act repealing 
7 Viet. c. 31, for continuing the proceedings 
commenced under it, no proceeding can now be 
taken against bail under such recognizance. 
Hardy \. //«//. 2 V. 0. B. 27ft.

-------- Notice—Default.]—Since the repeal
of that Act Held, that the recognisance* 
taken under it are not binding, except where 
the debtor lias been notified, ana lia- made de
fault while the Act was still in force. Mac
donald v. Week*, 3 U. C. It. 441.

Sale of Lands Order of Court—Comple
tion of Sol< —Saving Clause.]—Where there 
was a material error in a confirmation deed of 
lands sold with the sanction of the court tin - 
der C. S. U. C. e. till, an application made 
after the repeal of that Act for an order au
thorizing the execution of a new deed was re
fused. 3ft Viet. <\ 3ft, s. 18, after repealing 
C. S. V. C. c. (59, and other Acts, contained 
the following words : " Saving any rights,
proceedings, or things legally had, acquired, or 
done under the said Acts, or any of them:”— 
Held, that these words preserved to rights, 
proceedings, and things completely had. ac
ini i red. or done, the eflieuc.v w hich they had un
der the Act repealed, Imt did not continue the 
operation of the repealed Act for the purpose 
of perfecting rights, proceedings, or things not 
completely had. acquired, or done. Re United 
Presbyterian Congregation of London, ft P. II. 
129.

Ship — Collision — Rights — Common 
Error.]—In a case of collision, it appeared 
that both vessels were carrying the lights pre
scribed by 14 & 1ft Viet. o. 12ft. although that 
Act had been repealed three years before by 
22 Viet. c. 19, which required other lights in 
different places :—Held. that, as the error was 
common, and neither therefore could have been 
misled by it, the ease must he treated as if 
both were carrying the proper lights. Irving 
v. Hagcrman, 22 U. C. R. 545.

Stamp Act. |—Sec Caughill v. Clarke, 9 P.
It. 471.

Tax Sale—Power to Complete.]—13 & 14 
Viet. c. 157 allows three years for redemption 
before the sheriff can convey under a sale for 
taxes. It was repealed by 1ft Viet. c. 182, 
which came into force on the 1st January, 
1H54, except in so far as it might affect “ any 
rates or taxes of the present year," 1853. "or 
any rates or taxes which have accrued and 
are actually due, or any remedy for the en
forcement or recovery of such rates or taxes 
not otherwise provided for by this Act.” The 
plaintiff purchased under 13 & 14 Viet., in 
1852 : so that he was not entitled to a convey-
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mire until the Art had been reiicnled :—Held, 
that, as the exemption in the repealing clause 
gave no power to complete inchoate proceed
ing-», the sheriff could not convey, although 
siirli a result was clearly not intended. Jic- 
Uunald v. McDonneU, 24 U. C. It. 424.

Certain land was sold for taxes in 1830, 
under ti tiro. IV. c. 7. but owing to the loss 
of the certificate no deed was mode by the 
sheriff until 1802. 13 & 14 Viet. c. 00. which 
v as passed on the 10th August. 1850. and came 
into force on the 1st January, 1851, repealed 
o Geo. IV., except so far as it might affect 
any taxes which had accrued and were due. 
or any remedy for the enforcement or recovery 
of the same:—Held, that this exception did 
not continue the power of the sheriff to con
vey, and therefore that nothing passed by his 
deed. Hryunt \. Ilill. 23 V. ('. It. ltd. Fol
lowed in ('otter v. Sutherland, Stevens v. 
Jayne*, 18 C. 1*. 357.

On the 18th December, 1852, the sheriff, j 
acting under 18 & 14 Viet. <•. 67, sold a lot 
of land for taxes, but did not execute a con
veyance therefor until the 9th January, 1850, |
ai 'T tin* passing of 10 Viet. <\ 1 S'_\ which re 
pealed the first-named Act :—Held, that the 
.....I was invalid, as at the time it was execut
ed the sheriff had not power to make a con
veyance. McDougall v. McMillan, 25 C. P.

Toll-gate — Act Prohibiting — Provision 
for Xon-retrouctivity—Repeal of.]—See Vil
ia gi of St. Joachim de la Pointe Claire v. 
Pointe Claire Turnpike Road Co., 24 S. C. 11. 
480.

Tort — Action against Crown — Public 
ll'orA*.] — See City of Quebec v. The Queen, 
24 S. C. it. 420.

2. Disallowance.

Conviction -- Execution of Warrant.]— 
Where an Act passed by the provincial legis- ' 
lature was subsequently disallowed, but while I 
in force the plaintiff had been convicted under 
it by defendants, and a warrant was properly j 
issued by defendants for his arrest and im- j 
prisonment, which, however, was not executed ! 
until after the disallowance of the Act was | 
published in the Gazette :—Held, that, as the I 
conviction and warrant were legal, the defend- J 
ants could not be considered as trespassers. 
Clapp v. La uruson, 0 U. S. 310.

3. Indirect or Implied Repeal.
Bail Bonds Earlier Section of Act—Im- 

pli<d Repeal.]—Section 29 of C. S. U. C. c. 24, 
respecting bail bonds (taken from 22 Viet. c. 
33'. does not repeal s. 25 (taken from 19 
Viet. c. 57), and the two are not so inconsist
ent as to be incapable of standing together, j 
in some respects at least. The 25tli governs 
" la-re the bond was taken before the 4th May, 
1859, the 29th after ; and where the two are at | 
variance the latter must prevail. Kingan v. i 
Hall. 23 V. C. K. 503.

Common Law Procedure Act—Capias.]
Semble, that s. 34 of the 0. L. P. Act. K.S.O. 

1877 c. 50, s. 39, 1ms not been repealed by rule 
5. Ontario Judicature Act. Cochrane Manu
facturing Co. v. Lumon, 11 P. K. 192.

Exchequer Court—Jurisdiction Repnil 
by Implication.]- A seaman, the engineer of a 
tug. took proceedings in the exchequer court, 
admiralty side, on a claim for #130 wages, 
and arrested the ship. On the trial it was 
contended that the court had no jurisdiction 
to try a claim for less than $200, the owner 
being insolvent, the ship not being under ar
rest. and the case not referred to the court by 
a Judge, magistrate, or justice, pursuant to It. 
S. C. c. 75. s. 34, the Inland Waters Sea
men’s Act : Held, that the Admiralty Act. 
1891. confer ml upon the exchequer court all 
the jurisdiction possessed by the high court, 
admiralty division, in England, as it stood on 
the 25th July, 1890, the date of the passing of 
the Colonial Courts of Admiralty Act, 1890, 
and that the admiralty court in Canada could 
now try any claim for seamen’s wages, includ
ing claims below $200; and that s. 34 of It. S. 
('. e. 75 was repealed by implication (not hav
ing been expressly preserved i to the extent, at 
any rate, that it curtailed the jurisdiction of 
tlie admiralty court to entertain claims for 
seamen's wages below $200 in amount. Held, 
as to the costs of any such action, that they 
were in the discretion of the Judge trying the 
cause under rule 132 of the admiralty rules 
of the exchequer court of Canada. This was 
the practice and rule in England on the 25th 
July, 1890, and since. Tenant v. Ellis. 0 Q.
B. I». 40. Rockett v. Clippingdale. 118911 2 
y. It. 293. and The Saltburn [18921 P 333, 
referred to. The if. J. A ike ns, 4 Ex. C. 
R. 7.

Limitation of Actions -Aord Campbell's 
Act—Municipal Art. 1—An action under C. S.
C. c. 78, by the representatives of a deceased 
person killed by the neglect of defendants 
to repair a highway, must, under C. S. U. C. 
c. 54. s. 337. be brought within three months, 
notwithstanding the limitation of twelve 
months allowed by the first-mentioned statute. 
Turner v. Town of Hruntford, 13 C. P. 109.

-------- Lord Campbell's Act—Special Act».]
—Action by an administratrix against defen
dants for digging and opening a drain in the 
city of Ottawa, and leaving it at night un
covered. whereby the deceased was injured 
and died :—Held, that the administratrix was 
limited to six months from the cause of ac
tion accruing within which to sue, that being 
the period limited by defendants' charter. 35 
Viet. c. 80, s. 35 (().), for, although, under 
<'. s. c. c. 78, 4, this administratrix is al
lowed twelve months after the death of the de
ceased to bring her action, this does not ap
ply where there is a special provision, as here, 
for n more limited period. Cairns v. Ottawa 
It titer Commissioners. 25 C. P. 551.

Municipal Act- -Hoard of Health.]—Sec
tion 07 of the Art by which municipal cor
porations were established in Nova Scotia, 42 
Viet. c. 1, giving them the appointment of 
health officers .... and a board of health,” 
with the powers and authorities formerly vest
ed in courte of cessions, does not repeal c. 
29 of R. S. X. S., 4th ser., providing for the 
appointment of boards of health by the lieu
tenant-governor in council. County of Cape 
Breton v. McKay, 18 S. C. It. 639.

--------  “Effete ” Section—Interest on De
bentures.]—Section 217 of 29 & 30 Viet. c. 
51 has not been repealed, though marked effete 
in the schedule prefixed to and not re-enacted 
in 30 Viet. c. 48 (O.) Scottish American In
vestment Co. v. Village of Llora, 0 A. It. 628.
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--------- Personation at Election»—Repug

nant Sections. | -Where n clause in a statute 
prohibits a particular act and imposes a pen
alty for doing It, and a subsequent clause in 
the same statute imposes a different penalty 
for tin* same offence, which cannot be recon
ciled either ns cumulative or alternative pun
ishment. the former clause is repealed by the 
latter. This principle being applied to ss. 107 
a ml lilt» of the Consolidated Municipal Act. 
IS!*-, a person convicted of personation un
der the former clause was discharged as il
legally convicted on a return to a habeas 
corpus. Robinson v. Emerson, 4 II. &. C. 
352. and Michell v. Hrown, 1 E. & E. at
р. 275. followed. Rujina v. Rum, 27 U. It.

--------- (jua*hinp Up law—Procedure.]—
The authority to proceed by rule or order 
nisi in quashing a by-law conferred by R. S. 
O. 1887 <•. 184, s. 33-, is inconsistent with 
con. rule 520. and must therefore be taken to 
be repealed, for by 51 Viet. c. 3. s. 4 IO. ), 
it is declared that all enactments in the re
vised statutes inconsistent with tin* rules are 
repealed. It is. therefore, not projier to pro
ceed by rule nisi. Re Reck and Amelias- 
burg. 1- R. R. tit$4. followed. Ilewisou v. 
Pembroke. ti < *. R. 170. distinguished. R< 
i'ulcniitt and Township of Colchester Xortli,
13 R. It. 283.

Special Act—Exclusion of General— 
Municipal Corporation — Apptal.\—Section 
43!* of the Town Corporations Act ( 4<i Viet, i
с. 21* ( Q. i i not having been excluded from 
the charter of the city of Ste. Cunégonde 
(53 Viet. c. 7**1. is to lie read as forming a 
part of it. and prohibits an appeal to the 
court of Queen’s bench from i judgment of 
the superior court on a petition to quash a 
by-law presented under s. 310 of said charter. 
Where the court of Queen's bench has quashed 
Mich an appeal for want of jurisdiction, no 
np|H*nl lit*s to the supreme court of Canada 
from its decision. City of Ste. Cunt ponde v.
(loupeon, 25 S. C. R. 78.

--------- Exclusion of Gentral—Municipal
Corporation—Railway. | The special rights 
and privileges conferred on the St. Catharines. 
Thorold, and Suspension Bridge Road Com
pany. who had constructed their road over 
what had previously been a highway, under 12 
Viet. c. 84, s. 22. do not take away the 
general powers possessed by the municipali
ties through which it passed, as to the removal 
of obstructions. Repina v. flavin, 24 C. P.

—------ Exclusion of General—Xepliprnce.] j
—See Cairns v. Ottawa Water Commissioners, 
25 C. R. 551.

■---------Exclusion of General—Survey. 1—23 I
Viet. c. 101 declares the mode in which the 
side lines of the first concession of Cumber- | 
land shall be run. and provides a method by 
which those injured by the change from the 
original plan of survey may obtain compen- ! 
nation:—-Held, that the general statute. 20 j 
Viet. c. 78, was thereby excluded, and that 
the defendant was confined to this method. 
Smith v. Sparrow, 21 U. C. It. 323.

£cc. also, as to the survey of this township. 
Holmes v. McKcchin, 23 V. C. It. 52, 321.

---------Repeal by Gentral.]—A special Act
of parliament cannot be repealed by a gen

eral enactment, except when there is express 
reference to it. 20 Viet. c. 04. therefore, is 
not repealed by 20 ifc 30 Viet. c. 51, s. 428. 
Repina u rtf. Arnold v. Wilkinson, 5 R. R. 
20.

Ste. also. Prinple v. McDonald, 10 V. C. It. 
254: Ward v. Midland R. IV. Co., 35 V. C. 
R. 12U.

A general later statute (and a fortiori a 
■statute passed at the same time* does not 
abrogate an earlier special Act by mere impli
cation. The law does not allow an interpre
tation that would have the effect of revoking 
or altering a special enactment by the con
struction of general words, where the terms
of the special enactment may ha vi

vit limit such inn ■rpre
. c. tation. i tip

of \ to oncer v. Hailey, 25 V R. 02.

See Campbtll v. Northern R. It . Co.. •’*»
(Jr. 5:22; Ho btrtson v. Laroeaut . 18 Ü. it.
401».

See, also, BANKRUPTCY AN1) INSOLVENCY.

XVIII. Time of Taking Effect.
Portion of Day — Chattel Mort pu pc.] — 

Acts of parliament take effect in law from 
the earliest moment of the day on which they 
are passed, and the Act 54 Viet. e. 20. amend
ing the Assignments Act. R. S. (>. 1887 c. 124. 
to which the Royal assent was given at three 
o'clock in the afternoon, was therefore held to 
apply to a chattel mortgage executed and re
gistered before twelve o'clock on the same 
day. Cole v. Porteous, 1!» A. R. 111.

--------- Insolvent Act—Attachment—Execu
tion.]—Judicial proceedings and statutes take 
effect in law from the earliest period of the 
day upon which they are respectively origin
ated and come into force. M. recovered a 
judgment and issued a li. fa. goods against 
R. The writ was given to the sheriff at half
past ten and a levy made about 11 a.m. On 
the same day. hut after the levy. C. sued out 
against R. an attachment in Insolvency, which 
the sheriff received at 11.30 a.m. On the 
same day, also, the Insolvent Act of 18*15 
came into force ( the Royal assent being given 
thereto on the same day. but not till the after
noon i, by which in effect this execution, un
less theretofore issued and delivered to the 
sheriff, was postponed to the attachment :— 
Held, that the li. fa. could not lie considered 
as having been so issued and delivered, and 
therefore, by virtue of the Act. the attachment 
prevailed over the execution. Semble, that 
the issuing of the attachment was a judicial 
act. ami by it the property of the insolvent 
vested in the assignee by relation before it was 
seized under and before any lieu attached by 
virtue of the execution. Converse v. Michic,
Kl C. P. 107.

--------- •fudpmcnt.]—See Hurtubisc v. Des-
marteau. 10 8. C. R. 502.

---------  Order of Court.]—Tlte fraction of a
day is never taken into consideration in de
termining the operation of a statute. If an 
order is obtained under a statute which is re
galed by another statute on the same day the 

I order is made, the repealing statute will he 
i held to operate from the first part of that day,
; and overrule the order. Mitchell v. Dobson.
I 3 L. J. 185.
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See The Quern v. Canada Sugar Refining 
Co.. 27 S. ('. It. 305, ante XIII.

--------  Fire IMurancc.] — The •plaintiff's
property was destroyed by fin* the day the 
Ontario Insurance Act. 1887, came in force:

Held, that It. S. O. 1S77 c. 101. in force at 
tlie time the insurance was effected, applied 
to tlie policy. Mclntgrc v. Faut William* 
Mutual Fire In*. Co.. 18 O. R. 79.

XIX. Titles. Headings, and Divisions.

fHeadings of different portions of a sta
tute may he looked to to determine the 
sense of a section ranged under them. 
Hammersmith and City R. XV. f*o. 
v. Brand. L. R. 4 II. L. 171. The con
solidated statutes may la- treated as one great 
Act. and the several chapters as being enact
ments which are to he construed collectively 
and with reference to one another, jus* as if 
tliev had been sections of one statute, instead 
of being separate Acts. Per Ixird Westhury 
in Ho*ton v. Lelièvre, L. It. 3 I*. (\ 1(12.]

Reference to. as Aids to Constrnction 
of Statutes. |—32 & 33 X’ict. c. 23. s. S ( 1 ». ». 
applies to all cases of perjury, not merely to 
‘ Perjuries in Insurance ( 'uses.'’ which is the 
heading under which ss. 4 to 12 are placed in 
the Act. Regina v. Currie. 31 V. C. It. 582.

The divisions of a statute, under which the 
clauses are arranged and classified, may be 
looked to as affording a key to the construc
tion. Lairric v. Rathbun. 38 V. ('. It. 235.

In construing an obscure clause in an Act 
of Parliament, the court may look at the title 
for assistance. (Srerne v. Provincial In*. Co., 
4 A. It. 521.

The headings of a statute may be referred 
to. to assist the construction of ambiguous 
provisions. Donlg v. Uohmrood, 4 A. It. 555.

Held, following Eastern Counties. &e.. R. 
W. Co, v. Marriage, !» II. !.. C. 82. Lang v. 
Kerr. 3 App. ("as. 529. and X'an Norman v. 
Grant. 27 Gr. 498. that both ss. 10 and 11 of 
R. S. O. 1877 c. 49. are to he governed by 
the heading immediately preceding s. 10: so 
that, when» the interest sought to lie reached 
by the creditor has not been concealed by a 
fraudulent conveyance, the Judge has no auth
ority to give summary relief under s. 11. 
Wood v. Ilurl, 28 Gr. 140.

See 50 Viet. e. 2. s. 1 (O.l ; Peter* v. 
Stones*, 13 P. It. 235.

Remarks ns to embracing in one Act several 
subjects which are not expressed in the title : 
and ns to the effect of the title and preamble 
of a statute as guides to the construction. 
Ret/ina v. Washington, 40 V. C. It. 221.

In construing an Act of parliament the title 
may lie referred to in order to ascertain the 
intention of the legislature. The Act of the 
Nova Scotia legislature 50 X’ict c. 23. vest
ing the title to highways and the lands over 
which the same pass in the Crown for a public 
highway, does not apply to the city of Hali
fax. O'Connor v. .Vot'd Seotia Telephone Co., 
22 S. C. R. 276.

XX. Miscellaneous Cases.

Ca. Re.—X at ice to Appear.]—XX’here. by 
the operation of provincial enactments, a plain- 

j tiff was unable to give a projier date to the 
! notice at the foot of a ca. re., a general notice 

to appear on the first day of the term was held 
sufficient. Itroirn v. Smith, Toy. 187.

Clerk of the Peace—fur g Art—Fee*. ]
I —A municipal council, in 1850. assigned to a 
I clerk of the pence a fixed salary for that year.
I “ in lieu of all fees:"—Held, the Jury Act. 13 

& 14 X’ict. c. 55. having lieen subsequently 
j pnswd. that he could still claim the fees al

lowed by the statutes for preparing the jury 
books for the following year. Pringle v. ,1/c- 
Donald. 10 U. C. R. 254.

I Crown \dmini*tration of .lustier Art.] — 
The Crown, though not named in the Admin
istration of Justice Act. is entitled to avail 
itself of the benefit of its provisions to the 
same extent as a subject can do so. Attorneg- 
(Jeneral v. Walker, 25 Gr. 233.

Dual Version of Act Difference in Lan- 
guagt—Municipal Corporation — Remoral of 
Offietr*.]—The charter of the city of Mon
treal. 1889, 52 X’ict. c. 79. s. 79. gives power to 
the city council to appoint and remove such 
officers as it may deem necessary to carry 
into execution the powers vested in it by the 
charter, the French version of the Act stat
ing that such |towers may lie exercised " A 
sa discrétion." while the English version has 
the words " at its pleasure —Held. that, not
withstanding the apparent difference between 
the two versions of the statute, it must be 
interpreted as one and the same enactment, 
and the city council was thereby given full 
and unlimited power, in cases where the en
gagement has been made indefinitely as to 
duration, to remove officers summarily and 

j without previous notice, upon payment only 
of the amount of salary accrued to such offi
cer up to the date of such dismissal. Dari* 
v. City of Montreal, 27 S. (\ R. 539.

Error in Transcribing; Act. |- See In re
Central Hank of Canada. Yorke'n Case, 15 O. 

| R. at p. (529.

Estates Tail- I holition of—“Valid Re
mainder."]—The revised statutes of Nova 

! Scotia, 1851, 1st ser., c. 112. provided as 
I follows : " All estates tail are abolished, and 

every estate which would hitherto have been 
adjudged a fee tail shall hereafter In» adjudged 
a fis- simple: and. if no valid remainder be 
limited thereon, shall be a fee simple absolute, 
and may lie conveyed or devised by the tenant 
in tail, or otherwise shall descend to bis heirs 
as a fee simple." In the revision of 1858 (R. 
S. X. S.. 2nd ser.. e. 1121. the terms are iden
tical. In 18(54 l R. S. X. S. 3rd ser.. c. lilt 
the provision was changed to the following: 
"All estates tail on which no valid remainder 
is limited are abolished, and every such estate 

, shall hereafter be adjudged to In- a fee simple 
I absolute, and may be conveyed or devised by 

the tenant in tail, or otherwise shall descend 
to his heirs as a fee simple." This latter 
statute was repealed in 18(55 (28 Viet. c. 2». 

i when it was provided as follows: “ All estates 
tail are abolished, and every .-state which 
hitherto would have been adjudged a fee tail 

I shall hereafter he adjudged a fee simple, and 
I may lie conveyed or devised or descend ns 
I such.” Z., who died in 1859. by his will.
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made in 1857, devised lands in Nova Scotia 
to his son, and, in default of lawful heirs, 
over to other relatives, in the course 
of descent from the first donee. On the death 
of the son look possession of the property 
ns devisee under the will, ami held it until 
1891, when he sold the lands in question in 
this suit to the appellant Held, that, not
withstanding the reference to "valid remain
der” in the statute of 1851. all estates tail 
were thereby abolished, and further, that sub
sequent to that statute there could In- no valid 
remainder expectant on an estate tail, as there 
could not be a valid estate tail to support such 
remainder. Held, further, that in the devise 
over to persons in the course of descent from 
the first devisee, in default of lawful issue, 
flic words “lawful heirs," in the limitation 
over, are to be read as if they were " heirs 
of Ids body:" and that the estate of the first 
devisee was thus restricted to an estate tail, 
and was consequently, by the operation of the 
statute of 1851. converted into an estate in 
fee simple ami could lawfully be conveyed by 
the first devisee. Ernst \. /.wicker. -7 S. C. 
It. 594.

Forfeiture Statutory ltd* f -Exception 
— (hum. | A statute was passed reversing the 
attainder of A. S.. and taking away the for
feiture wrought I hereby, so far as it might 
affect portions of his estate not already de
clared forfeited and sold under authority of 
law, and vesting such estate in those who 
could claim it if lie had not been attainted; 
provided always, that nothing in the Act 
should affect any property sold or conveyed 
by the commissioners of forfeited estates, *&<•. 
In the preamble, it was recited that a part of 
the estate had been taken upon inquisition, 
and seized by the Crown:—Held, that the 
plaintiffs, claiming as devisees of A. S.. must 
shew, as part of their case in the first in
stance, that the lands claimed were not part 
of those forfeited and sold. />oe Stevens v. 
Clement, B I". R. 680.

-------- - 11’oircr.]—Semble, that when an
Act has become forfeited by non-fulfilment of 
some of its conditions, the legislature may 
waive the forfeiture, and by special enact
ment continue the existence of the Act. City 
of Toronto amt Lake Huron It. 11. Co.
( rookthank. 4 V. <’. 11. 3U9.

Sir Marmora foundry Co. v. Murneu. 1 C.
P. 29.

Gas Company —Shutting off Supply—De
fault ax to one House.]—By the true construc
tion of s. 2u of Hi Viet. c. 183 (C.), borrowed 
from the Imperial Gasworks Clauses Act, 
1S47. the Montreal Gas Company are author
ized to cease supplying a person with gas at 
any of his houses on his neglect to pay their 
bill for any one of them. There is nothing in 
tli<- section to limit the authority of the com
pany to the particular building in respect of 
which there has Is-en default, and such a limi
tation cannot lie applied. Judgment in 28 S 
C. 11. 382 reversed. Montreal Lias Co. v. 
Cadi* ux, [1899j A. C. 589.

Indian Lands - Proceedingt of Commis 
eionri « Exceptions in Statute.]—In regard to 
lands in the occupation of the Indians, it is 
unnecessary in the proceedings of the com
missioners. under 2 Viet. c. 15 and 12 Viet, 
c. 9. by express evidence to negative the ex
ceptions specified in the latter of these sta
tutes. The (Juien v. Strong, 1 Gr. 392.

Insurance —Action — Time — Enabling 
Statute.]—The words of s. 14S <2i of the 
Ontario Insurance Act. tiO Viet. c. 30. "Not
withstanding any stipulation or agreement to 
the contrary, any action or proceeding against 
the insurer for the recovery of any claim un
der or by virtue of a contract of insurance of 
the person may be commenced at any time 
within the term of one year," have reference 
to a stipulation or agreement giving less time 
than one year for bringing the action. It is 
an enabling, not a disabling, enactment. 
Styles v. Supreme Council of Royal Arcanum, 
29 O. It. 38.

Insurance Company — Dominion Incor
poration—Application of Provincial Act.] — 
The Heaver Mutual Fire Assurance Associa
tion and the Toronto Mutual Fire Insurance 
Oo. were severally incorporated under the 
general Mutual Act, f\ S. V. C. c. 52. but by 
the Dominion Act, 32 & 33 Viet. c. 70, they 
were united under the defendants* name, and 
were declared to lie a body corporate :— Held, 
that tin- Dominion Act 32 & 33 Viet. e. 70 
must be deemed to be defendants’ Act of incor
poration, and that, therefore, the Ontario Act 
30 Viet. c. 44. which was made applicable to 
companies Incorporated under the Consoli
dated Act, or some special Act of the former 
Province of Canada or of Ontario, and ap
peared to authorize an assessment for pros
pective losses, did not apply to them. Orr v. 
Heaver and Toronto Mutual Pire Ins. Co., 2<l 
C. 1*. 141.

Municipal By-law Validating Art — 
Motion to Quash- Costs.]—A rule nisi having 
been obtained to quash a by-law, the legis
lature by a statute declared the by-law valid, 
and the rule was afterwards argued on the 
various objections taken, in order to decide 
who should pay the costs of the application :— 
Semble, that in such cases the rule should not 
be argued ; and it would be well to direct in the 
statute that the petitioners to confirm the by
law should pay all proper costs incurred in 
any application to quash it. In re Holden 
and Town of Belleville, 39 U. C. It. 88.

---------Validating Act—Preamble—Pending
Action—Cotta.]—In January, 1891. the de
fendants passed a by-law to raise $75.000 for 
street railway purposes, with a recital that it 
was necessary to rai.-* that sum for the pur
pose of building a street railway connecting 
the municipality of Xeebing with the munici
pality of Port Arthur. The by-law had been 
submitted to the electors, and had Bfeen car
ried by their votes, hut no by-law had been 
passed under s. 504 of the Municipal Act 
actually authorizing the construction of the 
railway, nor had the approval of the lieuten
ant-governor in council been obtained; and 
the provisions of s. 505 of the Municipal Act 
had not been observed. This action was 
brought to restrain the municipality from con
structing the street railway under this by-law, 
and on the 4th May, 1891, while the action 
was pending, an Act. 54 Viet. c. 78 (O.), was 
passed, the preamble of which recited, inter 
alia, that the corporation were desirous of con
structing and operating an electric street rail
way at a cost estimated not to exceed $78,000; 
that they had. on the 5th January, 1891, 
passed a by-law authorizing the construction 
and operation of such a railway, and had 
petitioned that it might be confirmed and 
legalized. The Act then declared that the by
law referred to in the preamble, of which
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a copy was set forth in the schedule to the t 
Act, being the by-law in question, was legal 
and valid to all intents and purposes ; and | 
llint, for all purposes affecting it, any and | 
nil amendments of the Municipnl Act having 
force and effect on 1st August. 1801. should he 
deemed and taken as having been complied 
with, and as having been mnde and being in 
full force and effect prior to the passing of the 
by-law :—Held, by the court of appeal, that 
i he validating Act had the effect of establish- j 
ing the by-law as one not merely for raising : 
money, but also ns one for the construction of I 
the road, and that it had mnde it valid for 
all purposes. Held, also, that the plaintiffs 
were entitled to the costs of the action down J 
to the time of the passing of the Act, and, in | 
addition, to the costs of a motion in Cham- I 
hers for the disposal of the action, and that j 
the defendants were entitled to the subse
quent costs and to the costs of the appeal, j 
Observations on the course taken by the legis
lature in passing Acts to validate proceedings 
which are under attack in a pending action. , 
leaving the costs of the action to be disposed i 
of by the court as if the Act had not passed. 
Held, by the supreme court of Canada, re- j 
versing the decision of the court of appeal, 
that the Act did not dispense with the require- | 
monts of ss. 504 and 505 of the Municipal 
Act requiring a by-law providing for the con- 
etructlon of the railway to be passed, but only 
confirmed the one that was passed ns a money | 
by-law. Held, also, that an erroneous recital ' 
in the preamble to the Act that the town 
council had passed a construction by-law had 
no effect on the question to be decided. Dwyer 
v. To ten of Tort Arthur, 19 A. It. 555. 22 S. 
C. It. 241.

Railway Act — Canal Bridge—Statutory 
Sanction.] — It y the various Acts referring 
thereto, the erection of defendants’ drawbridge 
over the Desjardins canal was sanctioned and 
recognized : and it must be assumed to have 
been lawfully erected, though the formalities 
required by ss. 130. 137. and 138 of the Rail
way Act may not have been complied with. 
Des jardina Canal Co. v. Créât Western R.
H. Co., 27 U. C. R. 303.

Revenue Laws.] — See Grinncll v. The 
Queen, 10 S. C. R. 119 : Toronto U. IK. Co. 
v. The Queen. 4 Ex. C. R. 202, ante I. See 
also Revenue.

Seduction—Enabling .4cl.] — R. S. O. 
1887 c. 58. “-An Act respecting the Action of i 
Seduction." is only an enabling Act, enlarging 1 
the right to maintain the action, under cir- j 
cumstances which would not be sufficient at I 
common law. Could v. Erskine, 20 O. R. 347. j

Tolls—Timber—Regulations.] — See J1er- 
chants Rank of Canada v. The Queen, 1 Ex. I 
C. R. 1, post Tolls.

Trustee — Statute Vesting Lands in — ! 
Title.]—1 Wm. IV. c. 20, vesting in a trustee 1 
certain lands belonging to the estate of the I 
late Laurent Q. St. George. has not the effect 
of raising a presumption of title in the parti
cular lands enumerated iu the schedule, so as j 
to relieve the trustee from the necessity of 
shewing title in the first instance. Doe d. ! 
Baldwin v. Stone, 5 U. C. R. 388.

Wharf -Statutory Ratification.] — Held, 
that, although the statute 10 Geo. IV. c. 11 
did not expressly authorize the Cohourg Har- !
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hour Company to build a wharf in front of 
the street in question, the recognition of the 
right in subsequent statutes was sufficient. 
Stundly v. Derry. 2 A. R. 195.

T -See Constitutional Law — Words and

STATUTORY CONDITIONS.
See Insurance, III. 3t 4.

STATUTORY FINALITY.
See Assessment and Taxes. X. 4 (cl.

STAYING PROCEEDINGS.
See Appeal, IX. 7—Costs. V. 4—Court of 

Appeal, II. 1—Ejectment, VII.—Exe
cution, VII.—Executors and Adminis
trators. i. 2 (hi—Mortgage. VIII. 5 
(il—Practice—Practice at Law be
fore the Judicature Act. XVIII.. 
XIX. 5—Practice in Equity before 
the Judicature Act. XXIII. — Prac
tice since the Judicature Act, XVI. 
—Replevin. III. 1 (gi—Sheriff. XIV. 
4—Trial. XII.

STOCK.
Assessment of.]—See Et parte Lcicin: 

11 S. r. It. 4SI.

Calls on Insurance Company Stock 
after Suspension of License.) See Union 

I Eire Insurance Co. v. Eitzsim mans, 32 C. P.
IMI2 : Union Eire Insurance Co. v. Lyman, 44$ 

| U. C. R. 471.

Gambling in.]—See Regina v. Murphy, 
17 O. R. 201.

Locns of Bank Stock.]—See Hughes v. 
Rees, 5 O. It. ($54.

Purchase of, on Margin. |—See Rroker.

Sale of, under Execution ]—See Con
necticut and Dassumpsic River R. IK. Co. v. 
Morris. 14 S. C. R. 318.

Sec Company—Execution, VIII. 1—Rail
way, XXIV.

STOLEN PROPERTY.
Letter of Credit—Eorgcd Indorsement— 

Rank — Liability.] — The Rank of Rritish 
North America in England received money 
theme t" be transmitted to B. in Upper Can
ada, and sent a letter of credit to R. to receive 
the money at a branch of the hank in Toronto. 
The letter was taken out of the post office in 
Canada ( R. having in tin- meantime died i, 
and R.'s uame forged ou the letter of credit.
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and the money received by some iierson tin- 1 
known :—Held, that B.’s executrix was en- | 
titled to recover the money from the hank in : 
Toronto as money laid and weived to B.’s 
use. liming v. Hopper, 9 O. S. ."05.

Money Stolen front Agent— Liability— 
Xeghct.]—1‘laintiff sued for money advanced 
by liim to defendants to purchase wheat for 
him. alleging that they had not purchased or 
accounted. Defendants pleaded, in substance. I 
that the money, while kept unmixed with their 
own as tlie plaintiff's money, was stolen from 1 
them by persons unknown, without any neglect 
on their part. At the trial n verdict was 
taken for plaintiff, subject to the opinion of i 
the court whether the defendants were liable, 
with power to draw inferences -d fact. The 
court declined to assume the functions of a 
jury in determining, upon evidence wholly cir
cumstantial. whether the money had been j 
stolen, and directed a new trial with costs 
to abide the event. Remarks as to such de- | 
feme, and the facts required to sustain it. 
Rickie x. Matheirxnn. lid V. R. 137. See 
also (lore Bank v. Ilodgc. 2 C. P. I.

Municipal Debenture — Holder for 
lnlur—.\oticc.\ — The fact that a certain 
municipal debenture had been stolen previous
ly to its being regularly issued: Held, no 
bar to the claim of a honA fide holder for 
valuable consideration without notice. Trn*t 
and Loan Co. v. City of Hamilton. 7 (\ p. 98.

Purchaser from Thief — Trover.] — A. 
having stolen a horse sells it to It., and is 
afterwards tried and convicted of the felony. 
Upon trover brought against A. and R. for the 
horse :—Held, that the facts did not consti
tute a joint conversion, so as to maintain 
trover against the purchaser. Ed tv ardu v. 
Kerr. 13 V. P. 24.

Purchase at Auction — Retaking hn 
Oicncr —Revealing — Trcspas».] — Where ii 
horse was stolen from the plaintiff anil bought 
by defendant at public auction, but not in 
market overt, and the plaintiff afterwards sce- 
imr the horse took possession of it. and defend
ant immediately retook it: — Held, that the 
plaintiff had a right to retake it. no property 
having passed to defendant by the sale; anil 
that, although it was in his possession only 
for a moment, yet the property revested iii 
him, and he could maintain trespass against 
the defendant for the retaking. Hoinnan v.
1 id ding, >1. T. 3 Viet.

Reward for Apprehension of Thief.]
— See In re Robinson, 7 P. R. 239, ante ltE-

Traclng Stolen Money -Lien on Chat
tel» Rurehased.] — If the court can trace 
money or property, hoxvever obtained from the 
true owner, into any other shape, it will inter
vene to secure it for the true owner by holding 
it to be his in equity, or by giving him a lien 
on it. Accordingly, where money was stolen, 
the owner was held entitled to a leasehold, 
furniture, and other chattels, purchased with 
the stolen money, and an injunction was 
granted to restrain parting therewith until the 
hearing. Merchant*' Exprès» Co. v. Morton, 
If, Ur. 274.

STOP ORDER.
Bee Payment, II. 2.

STOPPAGE IN TRANSITU.
See Sale of (ioous, VI.

STOWAGE.
See Ship, 1 (a).

STRANDING.
See Ship. XIV. 1 (a).

STREET.

STREET RAILWAYS.
I. Assessment of, 9752.

II. Contracts with Municipal Corpora
tions. (1753.

III. Debentures, 9730.

IV. Injury to Persons or Property,
0757.

V. Operation, 9793.
VI. Statutory Requirements. 9794.

VII. Miscellaneous Cases. 9795.

1. Assessment of.

Cars and Horses—Special Tax.\—By a 
by-law nf tin- city of Montreal a tax of KJ2.R0 
was Imposed upon each working horse In the 
city. By s. 19 of the appellants* charter it 
was stipulated that each car employed by the 
company should lie licensed and numbered. Ac., 
for which the company “shall pay. over and 
above all other taxes, the sum of $29 for each 
txvo-horse car. and $10 for each one-horse 
car:"—Held, that the company were liable for 
the lax of $2.50 on each and every one of their 
horses. Montreal Street R. II". Co. v. City of 
Montreal. 23 8. C. It. 259.

Highway Occupied by Railway.] —
Held, reversing the judgment in 35 U. C. R. 
294. that the Toronto Street Railway Com
pany were not assessable for those portions of 
the streets occupied by them for the purposes of 
their railway, as being land within the mean
ing of the Assessment Act. 32 Viet. c. 39 (O.l 
Toronto Street R. IV. Co. v. Fleming, 37 U. 
C. It. 119.

Ralls, Poles, and Wires.) — The rails, 
poles, and wires of the Toronto Railway Com
pany. used by them in operating their electric 
railway, and laid and erected in and upon the 
public highways of the city of Toronto, are 
subject to assessment under the Consolidated 
Assessment Act. 1892, 55 Viet. c. 4H <<). i 
Toronto Street R. W. Co. v. Fleming, 37 U.
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It. 116, has been overruled by Consumers' 
ties Co. v. Toronto, -7 s. C. R. 468. In re 
Toronto If. IV. Co. A««i **nu nt, 25 A. It. 135.

&'ee City of Toronto v. Toronto Street R. 
IV. Co.. 23 8. C. It. 108. pont II.

II. Contracts with Municipal Vorpora-

KinRston. Portsmouth, and Catara- 
qui Electric Railway Company Running 
Co r*-~ specific Performance — Injunction— 
Mandantu*.]—The court will not order specific 
|M*rl'i»rniance of an agreement by an electric 
railway company to run its cars on certain 
streets at certain hours and with certain offi
cers. as the court cannot oversee the carrying 
out of the judgment if granted. Nor will the 
court grant an injunction restraining the com
pany from carrying out such an agreement to 
i lie extent to which they are willing to carry it 
out unless and until they carry it out In toto. 
as this wonl<l also involve the same minute 
sujiervision. Nor will the court direct in an 
a* lion i he issue of a writ of mandamus, where 
the duty to he fulfilled arises out of an agree
ment of this kind the performance of which
in specie is not dee*... I enforceable by the
court. Semble, a prerogative writ of man
damus cannot he granted in an action hut only 
on motion (see Toronto Public School Hoard 
x. City of Toronto, in p. it. 826), but even 
if it can he granted in an action it will not 
he granted to enforce private rights arising 
under an agreement. Judgment in 28 O. It. 
399 affirmed. City of Kingnton v. King«ton, 
Portnmouth. ami Cutaraqui Electric R. IV. 
Co.. 25 A. It. 4152.

London Street Railway Company
Repair of Street*—Accident—Liability orer— 
l imitation of .lofions.]—By 36 Viet. e. Of) 
(O.). the London Street Railway Company 
were incorporated, by s. 13 of which the cor
poration of the city of Ixmdon were author
ized to enter into an agreement for the con
struction of the railway on such of the streets 
as might be agreed on. and for the paving, re
pairing. &c„ of the same. By s. 14 the 
city were also empowered to pass by-laws to 
carry such agreement into effect, and con
taining all necessary provisions. &<\, for the 
conduct of all parties concerned, including the 
company, and for enforcing obedience thereto. 
A by-law was passed by the city providing for 
the repair of certain portions of the street 
by the street railway company, who were to 
he liable for all damages occasioned to any 
person by reason of the construction, repair, 
nr operation of the railway, or any part there
of. or by reason of the default in repairing 
the said portions of the streets, and that the 
city should be indemnified by the company for 
all liability in respect of such damage. An 
accident having happened to plaintiff by 
reason of said portions of said streets being 
out of repair, an action was brought by plain
tiff against the city of London therefor. After 
action brought, and more than six months 
after the occurrence of the accident, on the 
application of the city of London, the street 
railway company were made parties defen
dant : -Held, that, notwithstanding the said 
legislation, by-law. and agreement, the city 
were liable under s. 331 of the Municipal 
Act, It. S. O. 1887 c. 184, to the plaintiff for

the damage he had sustained : but that they 
had a remedy over against the street railway 

■ company. Held. also, following Anderson v.
Canadian Pacific It. W. Co.. 17 O. It. 747. 

j that the six months’ limitation clause in the 
Railway Act did not apply, the right of the 
city against the street railway company being 
one of contract. Cart y v. City of London, 18 
O. It. 122.

Quebec Street Railway Company —
1 «sumption of Oirnrrnhip by Municipality— 

j -Yoficc.]—The Quebec Street Railway Com
pany were authorized under n by-law passed 
b.v the city of Quelw and an agreement ex- 
enited in pursuance thereof, to construct and 
operate in certain streets of the city a street 
railway for a tieriod of forty years, and it 

! was also provided that at the expiration of 
I twenty years from the nth February. 1865, 

the corporation might, after a notice of six 
I months to the company, to lie given within 

twelve months immediately preceding the ex- 
| piration of the said twenty years, assume the 

ownership of said railway upon payment. &e„ 
of its value, to ls> determined by arbitration, 
together with ten per cent, additional 
Held, that the company were entitled to a full 
six months’ notice prior to the Dth February. 
1885. to lie given within the twelve months 
pm-eding the 9th February, 1885. and there
fore a notice given in November, 1884. to the 
company that the corporation would take 
possession of the railway in six months there
after. was bad. (Quebec Strict R. IV. Co. V. 
City of Quebec. 15 S. C. R. 104.

Toronto Street Railway Company—
Car* — lly lair Regulating Operation of — 
Vitra 1’irr*.]—In l8fil an agreement was en
tered into between the plaintiffs and certain 
persons for the construction and operation of 
street railways in the city of Toronto, in 
which they agreed to construct the lines of 
road specified from tinn* to time, and that they 
would at all times employ careful, sober, and 

| civil agents, conductors, and drivers, to take 
I charge of the cars upon the said railways, and 

that they and their agents, conductors, drivers, 
and sennnts would at all times . . operate
the said railway, and cause the same to lie 
worked under such regulations ns the common 

I council of the city of Toronto might deem 
necessary and requisite for the protection of 

j the persons and property of the public, and 
I provided such regulations should not in- 
| fringe upon the privileges granted by the 
] agreement. Subsequently the privileges so 
j conferred upon those persons were assigned to 
1 the defendants, who continued to work several 

railways, and after some years introduced 
for use thereon smaller cars, drawn by one 
instead of two horses as had been done pre
viously. and with only one man in charge in
stead of two as on the larger cars. In 1882 

j the council of the city passed a by-law (No.
I 12641 prohibiting the operation of any cars 
I within the city limits without two men in 
j charge, one as driver, the other as conductor. 

The defendants refused to conform to this by
law. and this action was brought to compel 
them to do so. the agreement of 1861 Wing 
relied on ns warranting that relief :—Held, 
that the by-law in question was not within 
the terms of the agreement, and that it was 
therefore ultra vires. (2) That the by-law 
was also invalid, as it was an invasion of the 
domestic concerns of the company City of 
Toronto v. Toronto Street R. IV. Co., 15 A. 
R. 30.
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--------- Franchise—Property—Itoud-bcd.]—
Held, by the court of appeal, tliut under the 
statutes ami agreements ufTcctiug the Toronto 
Street Hallway Company, the possibility of 
exercising the franchise beyond the period of 
thirty years therein mentioned, if the city 
should not take over the railway, is not 
“ property " the value of which could he taken 
into consideration by the arbitrators in ar
riving at the amount payable by the city on 
assuming the ownership of the railway. Nor 
wore the company entitled to any allowance 
for permanent pavements constructed by the 
city under an agreement by which the com
pany. in lieu of constructing and maintain
ing such pavements, as provided by former 
agreements, paid the city an annual allow
ance for the use thereof. The company's 
rights in respect of the extensions of the rail
way made from time to time came to an end 
at the expiration of the thirty years mention
ed in the original agreement. Judgment in 22
< i. It. 871 affirmed. Held, by the judicial
committee of the privy council, affirming the 
judgment of the court of appeal, that the Acts 
could not lie construed us granting a perpetual 
privilege to use the streets for the purposes of 
the railway, but that the privilege thereby 
granted was limited to thirty years by the 
agreement and by-law. That limit of time 
applied, not merely to the original railway, 
but to the various extensions thereof author
ized in pursuance of the same privilege. In 
re City of Toronto a ml Toronto Street It. IV. 
Co.. 2U A. It. 185, |18U3J A. C. 511.

--------- Permanent Pavements—Arbitration
—Local Improvements — Assessment.] — The 
company were incorporated in 1801, and their 
franchise was to last thirty years, at the ex
piration of which period the city corporation 
could assume the ownership of the railway 
and property on payment of the value thereof, 
to be determined by arbitration. The com
pany were to keep the roadway between the i 
rails and for eighteen inches outside each rail 
paved and macadamized and in good repair, ' 
using the same material as that on the remain- ' 
der of the street, but, if a permanent pave
ment should lie adopted by the corporation, 
the company were not bound to construct a ! 
like pavement between the rails. &c.. but were 
only to pay the cost price of the same, not to 
exceed a specified sum per yard. The corpora
tion laid upon certain streets traversed by the 
railway permanent pavements of cedar blocks, 
and issued debentures for the whole cost. A 
by-law was then passed, charging the company 
with their portion of such cost in the man
ner and for the jieriod that adjacent owners j 
were assessed under the Municipal Act for 
local improvements. The company paid the 
several rates assessed up to 1880. but refused 
to pay for subsequent years, on the ground , 
that the cedar block pavement had proved to 
be by no means permanent, but defective and 
wholly insufficient for streets upon which the 
railway was operated. An action having Ix-en 
brought by the city for these rates, it was 
held that the company were only liable to pay 
for permanent roadways, and a reference was 
ordered to determine, among other things, 
whether or not the pavements laid by the city 
were permanent. This reference was not pro
ceeded with, but an agreement was entered 
into by which all matters in dispute to the 
end of 1888 were settled, and thereafter the 
company were to pay a specific sum annually 
per mile in lieu of all claims on account of 
debentures maturing after that date, and “ in ,

lieu of the company's liability for construc
tion. renewal, maintenance, and repair in re
spect of all the portions of streets occupied by 
the company's track so long as the franchise 
of tin* company to use the said streets now 
extends." The agreement provided that it 
was not to affect the rights of either party 
in respect to the arbitration to he had, if the 
city took over the railway, nor any matters 
not specifically dealt with therein, and it was 
not to have any operation “ beyond the period 
over which the aforesaid franchise now ex
tends." This agreement was ratified by an 
Act of the legislature passed in 181H), 
which also provided for the holding of the 
arbitration, which having been entered upon, 
the city claimed to he paid the rates imposed 
upon the company for construction of per
manent pavements for which debentures had 
been issued payable after the termination of 
the franchise. The arbitrators refused to 
allow this claim Held, that it could not he 
allowed : that the agreement discharged the 
company from all liability in respect to con
struction. renewal, maintenance, and repair 
of the streets ; and that the clause providing 
that the agreement should not affect the rights 
of the parties in respect to the arbitration. 
&c„ must be considered to have been inserted 
ex majori can tel A. and could not do away 
with the express contract to relieve the com
pany from liability. Held, further, that by 
an Act passed in 1N77. and a by-law made in 
pursuance thereof, the company were only 
assessable as for local improvements which, 
by the Municipal Act, constitute a lien upon 
the property assessed, but not a personal lia
bility upon the owners or occupiers after they 
have ceased to be such ; therefore after the 
termination of the franchise the company 
would not be liable for these rates, city of 
Toronto v. Toronto Street It. 11'. Co.. -.'I S.
C. It. 11*8.

Winnipeg Street Railway Company
—IIighicays— Monopoly.]—Where a munici
pal council granted to a railway company 
authority to construct, maintain, and operate 
railways in its streets, with the exclusive right 
to such portion of any street as should he 
occupied by the railway, but with the plain 
Intent that the company should have no 
concern whatever with any portions of any 
street not in actual occupation by their rails :
- Held, that a subsequent clause in the deed
of grant, giving to the company the refusal, 
on terms, of other streets in the city for rail
way purposes, was insufficient to constitute, 
contrary to the plain meaning of the previous 
stipulations, a right of monopoly in any of 
the streets of the city. Quivre, whether, if a 
monopoly had been conceded, it was ultra 
vires of the municipal council. Winnipeg 
Stnet It. It . Co. v. Winnipeg Electric Street 
It. II . Co.. 1181*4] A. C. 015.

See County of York v. Toronto Gravel Road 
and Concrete Co., 11 A. R. 705. 12 S. C. R. 
517.

Sec also post VI.

III. Debentures.

Powers of Company—Holder—Form— 
Promissory .Votes. J — Defendants, under 24 
Viet. c. 83, issued their debentures, payable 
in 1887, to which were appended coupons for
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interest, in the following form :—“ $40. Cou
pon No. 1. $40. The Toronto Street Railway 
Company will pay to the holder thereof, on 
the 1st July, 1802, at the Rank of I'pper Can
ada. Toronto, forty dollars, interest due 
iliiit day on bond No. 3. Alex. Easton, 
President.” In an action by the plaintiff, as 
holder of several of said debentures, to enforce 
payment of such interest, on motion for non
suit. or to arrest judgment : — Held, that 
tliere was nothing on the face of (he deben
tures to shew that in the issue thereof the 
company exceeded their powers, and that such 
an objection should have been raised by the 
pleadings. |2i That no evidence having been 
given to the contrary, it was to be presumed 
that the plaintiff was the person to whom the 
debentures in question were given, or for 
whom they were intended by the company, 
ami therefore the judgment could not lie ar
rested. (3 i The debentures were not void 
because they were not made payable to any 
particular named individual or company, i 11 
That the plaintiff, before lie could recover, 
must be proved to have lieen the original 
bearer and payee of the debentures sued upon, 
which were not assignable, (fit That the 
debentures or coupons could not be considered 
promissory notes, as the company had no 
power to make notes. fSrddra v. Toronto 
Street /:. Il . Ce.. 11 C. P. BIS.

Suit to Enforce Payment — Parties — 
(hi'iiiml Taj/cr.\—A bill being filed by the 
holder of debentures, issued by the defendants 
and payable to bearer, to enforce payment 
of the debentures, the company by answer 
objected that the person to whom the deben
tures were issued, was a necessary party to 
the suit, but did not name the person:— 
Held, that the company must be presumed to 
know who this person was. that tliere was no 
ini-sumption that the plaintiff knew him: and 
that tin- person not being naun-d in the ans
wer. the objection c-ould not lie insisted on at 
the hearing. II ood v. Toronto Street It. IV. 
Co.. 14 Ur. 40V.

IV. Injury to Persons or Property.

Action—Examination of Officers of Com- 
/i«»//.|—In an action for damages for bodily 
injuries sustained by a pedestrian by reason 
of the negligent management and operation of 
a car of the defendants, an incorporated com
pany:—Held, that the conductor and motor- 
man of the car were officers of the company 
examinable for discovery: hut, ns the plain
tiff bad already examined the general mana
ger. she must elect which of the above officers 
she would examine, under rule 489 (2). Ottt* 
ami v. London Street It. IV, Co., 18 P. R. 223.

-------- Production of Documents — Privi-
line.1—In an action for damages for personal 
injuries received by the plaintiff in a tram
way car accident, as to which the conductor 
of the car had made a report to the defend- 
ants : -Held, that the portion of t he report 
containing the names of the eye-witnesses of 
the accident was privileged from production. 
Armstrong v. Toronto It. IV. Co., 15 1*. R.

Licensee—Improper Construction of Car.'] 
—The deceased, a boy selling newspapers, got 
on a street car at the rear end, and passed

through the car to the front platform, where 
the driver was standing. He stepped to one 
side behind the driver, and fell off or dis
appeared from the car. there being no step 
on that side, and was killed by the car run
ning over him. He had said just before that 
lie was going on some distance further in the 
car, and the conductor at the time stated that 
lie bail reported the want of a step to the own
ers of the railway, but it had not been attend
ed to. There was plenty of room in the car, 
but it was proved that passengers were al
ways allowed to stand on the platform. It 
was not shewn that the deceased had either 
paid or lieen asked for his fare, hut it ap
peared that newsboys were allowed to enter 
the cars to sell newspapers without being 
charged :— Held, that the deceased was law
fully on the car. and being so was entitled to 
he carried safely, whether lie was a passenger 
for reward or not. Held. also, that there was 
evidence for the jury of negligence on the 
part of defendants in the absence of the step, 
and no such contributory negligence on the 
pnrt of the deceased as should, as a matter of 
law. prevent the plaintiff's recovery. A non
suit was therefore set aside. Upon appeal this 
decision was reversed, on the ground that un
less the deceased was upon the ears as a 
passenger, on a contract of carriage express 
or implied, ami not as a mere licensee or 
volunteer, he had no right of action against 
the defendants for the absence of the step, 
which was no breach of duty to him. hut must 
take the car as lie found it: and that upon 
the evidence he must be taken to have been a 
licensee only. Illaekmorr v. Toronto Street 
R. IV. Co., 38 U. C. R. 172.

--------  Wrongful Act of Servant—Scope of
Employment.]—A master is not liable for the 
wrongful act of a servant, though intended to 
promote the master's interest, if it is an net 
outside the scope of the servants employment 
and authority, and is one which the master 
himself could not legally do. The defendants 
were held not liable where the motormnn of 
one of their electric cars, who had no con
trol over or authority to interfere with pas
sengers or persons on the cars, pushed off 
the car. ns the jury found, a newsboy who 
was getting on to sell a paper to a passenger. 
Coll v. Toronto It. TV. Co., 25 A. It. 55.

Passenger [1 tempting to Hoard Car— 
Contributory .Yrgligrnee.} The plaintiff, in 
broad daylight, having hailed a westward 
hound tramway car, on the north track, 
crossed over from the south side of the street 
to get into it: the eastward bound car at the 
time was coming along on the south track at 
n fast trot, hut was some 300 feet away to 
the west. The plaintiff was somewhat inioxi- 
entod. As lie took hold of the westward 
bound car to hoard it. he fell, and the east
ward bound car passed over bis foot, which 
was on the rail. The jury found that there 
was no negligence on the part of the defend
ants. and that the plaintiff was guilty of con
tributory negligence, on which the trial Judge 
entered judgment for the defendants :—Held, 
that the attendant or surrounding circum
stances were. In the absence of anv exnlann- 
tory evidence by the defendants, sufficient to 
raise the presumption that there was negli
gence on tie part of those in charge of the 
eastward b.rhnd car. the consequent of which 
was the happening of the accident, and that 
there must le a new trial. Foruood v. ritu 
of Toronto, 22 O. R. 351.
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—----- Contract to Carry—Want of Cure
and Skill.]—lu un action against the pro- 
nrietors of a railway car drawn by horses, for 
an accident to the plaintiff by the carelessness 
of the driver, an averment that the contract 
was to carry safely, does not mean safely at 
all events, and it is sufficient to prove that 
the accident arose from the driver's want of 
care and skill. Thom inn, n v. Mucktvm, 2 V.

-------- Contributory Xeyligenoe.] — The
plaintiff, standing on the front platform of 
one of defendants' cars, which was crowded, 
was thrown off l>y a jolt and injured, hut it 
did not appear whether, at the time <>i the 
accident, lie was holding on to the iron rail 
on the platform or not : Held, that the fact 
of the plaintiff not proving affirmatively that 
lie was so holding on was not a ground for 
nonsuit. Cornish v. Toronto Street if. II . 
Co., 23 V. V. 35Ü.

--------  I hi iniuii s for Injury—M indirection
—Acte Trial.] Sis* Hesse v. St. John If. 11". 
Co., 3U 8. ('. 1(. 218.

-------- Expulsion from Car—I ta mages—Re
moteness—Evidence as to Operation of Hail- 
way. | A passenger on a street railway hav
ing the right to be transferred from a car 
on one street line to that of another street 
line on the railway was refused such right by 
the conductor of the car to which lie had the 
right to he transferred, and was forced to 
leave it : Held, that lie was entitled to re
cover damages occasioned by an illness caused 
by exposure to the cold in leaving the car. 
such damages not being too remote. The de
fendants. an incorporated company, were the 
successors of certain persons who had pur
chased the road. and. although no conveyance 
of the road to the defendants was proved, it 
was shewn that the persons working the rail
way at the time of the occurrence were in the 
defendants’ employment, and that the car in 
question was in charge of their employees :— 
Held, sufficient evidence that the defendants 
were operating the road so as to render them 
liable to the plaintiff. Urinated v. Toronto 
H. W. t o.. 24 O. It. 688.

Affirmed by the court of appeal. 21 A. It. 
578. and by the supreme court of Canada, 24 
S. V. It. 570.

--------  Expulsion from Car—Misconduct.]
—A passenger on i street railway having re
fused when requested by the conductor of 
the car to remove his feet from the cushion 
of the opposite seat, and used strong language 
to the conductor, was ejected from the car: 
—Held, that the conductor had a right to 
eject him. Ilaris v. Ottawa Electric l(. 11". 
Co.. 28 O. It. «54.

-------- Place of Danger -Invitation—Im
proper construction of It ridge—Xigligmn — 
Damages.\— On an electric car on defendants’ 
railway, there was a step or footboard run
ning along the side of the car about a foot 
from the ground, leading to doors on each side 
of and at the centre and rear parts of the 
car. with a brass rail or rod about chest high 
running parallel with the footboard for |s*r- 
sons standing thereon to hold on by, and elec
tric buttons oil the side of the car to com
municate with the conductor. The plaintiff, 
seeing that the car was tilling up rapidly, all 
the inside seats being occupied, and the rear 
platform crowded, jumped on the footboard.

I the car then having started. A short distance 
from where the plaintiff got on was a bridge, 
which the car had to cross, the approach there
to being on a curve, by reason of which the 
plaintiff was swayed out from the car. and as 
it entered on the bridge he was struck by one 
of the side-posts of the bridge and thrown off 
and injured, the space between the post and 
the side of the car being only fourteen inches : 
—Held, that an invitation to the plaintiff to 
stand on the footboard must lie implied, and 
while there lie was entitled to lie carried safe
ly. which the improper construction of the 
bridge prevented defendants doing, ami which, 
therefore, constituted evidence of negligence. 
A verdict for the plaintiff was sustained, ex
cept as to the damages, $3.34)0, which were 
held to Is* excessive, and a new trial was di
rected unless the plaintiff consented to their 
being reduced to ij-2,0U0. The elements in as
sessing damages in cases of this kind consid
ered. Eraser v. London Street U. 11. Co., 
2U U. It. 411. 20 A. It. 383.

Servant -Defect in Plant.]—Action by a 
uiotormifii in the employment of a street rail
way company, under the Workmen's Compen
sation for Injuries Act. to recover dam
ages for injuries sustained by the plain
tiff while coupling together a motor car 
and a trailer :—Held, by the court of 
appeal, that having car buffers of dif
ferent lengths, so that in coupling the 
buffers overlap and afford no protection to the 
person effecting the coupling, i< a “defect in 
the arrangement of the plant " within the 
meaning of the Workmen's Compensation for 
Injuries Act, ÔÔ Viet. c. 30. s. 3 ((>. t Held, 
by the supreme court of Canada, that negli
gence on the part of the company in not hav
ing proper appliances to prevent injury was 
clearly proved, and a new trial properly re
fused. Itond v. Toronto U. 11. Co., 22 A. It. 
78. 24 8. C. It. 715.

--------  Xegligencc o, Eel loir Serrant—
Workmen's Compensation .1(7.| The motor- 
man of a car running on an electric system 
is a "person who has ibarge or control” 
thereof within the meaning of s.-s. Ü of s. 3 
of the Workmen's Coin|>ensation for Injuries 
Act. I!. S. O. 18i»7 c. It 10. and his employers 
are liable in damages lu a fellow servant for 
injuries sustained while in discharge of Ids 
duty, owing to the motor man's negligence in 
passing too close to a waggon which is mov
ing out of the way of the car. Snell v. To
ronto H. IV. Co.. 27 A. It. 131.

Traveller — Contributory Xegligmee — 
Findings of Jury—A nr Trial.]—On the trial 
of an action against a street railway company 
for damages in consequence of injuries re
ceived through the negligence of the company's 
servants, the jury answered four questions in 
a way that would justify a verdict for the 
plaintiff. To the fifth question, “ could Rowan 
by the exercise of reasonable care and diligence 
bave avoided the accident ?” the answer was. 
" we lielieve that it could have been possible 
—Held, that this answer did not amount to a 
finding of negligence on the part of the plain
tiff as a proximate cause of the accident which 
would disentitle him to a verdict. Held, fur
ther, that, as the other findings established 
negligence in the defendants which caused the 
accident, which amounted to a denial of con
tributory negligence : as there was no evidence 
of negligence on the plaintiff’s part in the re
cord; and as the court had before it all the
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materials for finally determining the question 
in dispute; a new trial was not necessary. 
Hunan v. Toronto H. IV. Co., 21) S. C. Û. 
717.

------ - Infirm l’crson.]—It is the duty of a
iiiot<irman in charge of an electric car on a 
street railway to take special care to have the 
car sufficiently under control to enable him to 
avoid collision with aged and infirm persons 
on foot whose infirmities are plainly evident 
and who may be crossing the line of railway 
at a street crossing. Haight v. Hamilton 
Strict It. IV. Co.. 20 O. It. 270.

Segligence of Motorman—Frighten
ing llonn'H.]—The plaintiff, who was driving 
a carriage with a pair of horses, stopped near 
a railway crossing to allow a train to pass. 
An electric car of the defendants coming in 
tin- opposite direction stopped on the other 
side of the railway crossing for the same rea
son. The plaintiff's horses were frightened by 
tin- train and became restive, and after the 
train passed the plaintiff waved his hand to 
i • ■ motorman of tin- electric car aa a signal, 
as he contended, not to start the car. The 
horses were apparently under control and the 
motorman started the car. when the horses 
became frightened again and ran away :— 
Held, that the plaintiff’s signal was ambigu
ous. and, as there was apparently no danger, 
the motorman could not Ik- said to have been 
guilty of negligence, and therefore that the 
defendants were not liable, .lodgment in 21 
« ». It. 300 reversed. Myers v. liront ford Street 
It. IV. Co.. 27 A. R. 513.

------ Obstruction of Street—Question of
Tai t—.lury.]—An action was brought against 
tin- city of Toronto to recover damages for in
juries sustained by the plaintiff, who was 
driving through the city, by reason of snow 
having been piled on the side of the street, 
and the street railway company was brought 
in as a third party. The evidence was that 
tin- snow from the sidewalks was placed on the 
roadway immediately adjoining by servants of 
the city, and snow from the railway tracks 
was placed by servants of the railway com
pany upon the roadway immediately "adjoin
ing the track, without any permission from 
the city, thus raising the roadway next to the 
track, where the accident occurred, to a height 
of about twenty inches above the rails. The 
mi> found that the disrepair of the street was 
i In- act of the railway company, which was 
therefore made liable over to the city for the 
damages assessed. The company contended on 
appeal that the verdict was perverse and con
trary to evidence:—Held, that under the evi- 
d- no- given of the manner in which the snow 
from the track had been placed on the road
way immediately adjoining, the jury might 
reasonably lx- of opinion that if it bad not been 
>-> plansl there the accident would not have 
happened, and that this was the sole cause of 
tta- accident. Toronto It. IV. Co. v. City of 
Toronto, 24 8. C. It. 589.

------  Right of Way—Speed.]—The right
"t way which street railway cars have over 
the portion of the street on which the rails 
are laid, is not an exclusive right or a right 
i"-|iiiring vehicles or pedestrians at all haz- 

i'ds to get out of the way at their iieril : and, 
l -twithstanding the absence of any regula
tions as to speed, the cars must be run at

- a rate as may he reasonable under the 
circumstances of each particular case. The

plaintiff was sitting on a waggon which was 
being driven on that part of the street oceu- 
ptod by tin- rails, and while going down a 
steep incline, a motor car and trailer coming 
along behind, by reason of the motorman not 
having proper control of the car. and of the 
excessive speed thereof, the waggon was run 
into and the plaintiff injured :—Held, that the 
defendants were liable therefor. Firing v. 
Toronto It. IV. Co., 24 O. It. 004.

Held, by the court of optical, that the To
ronto Railway Company have not. under their 
charter and their agreement with the city of 
Toronto, an exclusive right of way upon their 
tracks, or the right to rpn their cars at any 
rate of speiil they please. Whilst their cars 
must not be wilfully impeded, they are bound to 
recognize the rights and necessities of public 
travel and so to regulate the speed that the 
cars may lie quickly stopped, should occasion 
require it. Where, therefore, there was some 
evidence that an accident was the result of a 
car running at excessive speed, the judgment 
of the common pleas division, upholding n 
verdict against the company was affirmed. 
Held, by the supreme court of Canada, affirm
ing the judgment of the court of appeal, that 
persons crossing the street railway tracks are 
entitled to assume that the cars running over 
them will be driven moderately and prudently, 
and if an accident happens through a car go
ing at an excessive rate of speed, the street 
railway company are responsible. The driver 
of a cart struck by a car in crossing a track 
is not guilty of contributory negligence lie- 
cause he did not look to see if a car was ap
proaching. if, in fact, it was far enough away 
to enable him to cross if it hail lieen proceed
ing moderately and prudently, lie can be in 
no worse position than if lie had looked and 
seen that there was time to cross. Hosnell v. 
Toronto It. IV. Co., 21 A. R. .'m3. 24 S. C. R. 
582.

------- - Speed—Contributory Xegligenee—
Findings of Jury.]—A cab driver was en
deavouring to drive his cab across the track of 
an electric railway when it was struck by a 
car and damaged. In an action against the 
tramway company for damages it appeared 
that the accident occurred on part of a down 
grade several hundred feet long, and that the 
motorman after seeing the cub tried to stop the 
car with the brakes, and that proving ineffec
tual reversed the power, being then about a 
car length from the cab. The jury found that 
the car was running at too high a rate of 
speed, and that there was also negligence in 
tile failure to reverse the current in time to 
avert the accident ; that the driver was negli
gent in not looking out more sharply for the 
car, and that, notwithstanding such negligence 
on the part of the driver, the accident could 
have been averted by the exercise of reasonable 
care :—Held, affirming the judgment in 32 X. 
S. Rep. 117. that the last tinding neutralized 
the effect of that of contributory negligence ; 
that, as the car was on a down grade, and go
ing at an excessive rate of speed, it was in
cumbent upon the servants of the company to 
exercise a very high degree of skill and care 
in order to control it if danger was threat
ened to any one on the highway ; and that 
from the evidence given it was impossible to 
say that everything was done that reasonably 
should have liven done to prevent damage from 
the excessive speed at which the car was be
ing run. Halifax Electric Truinicuy Co. v. 
Inglis. 30 8. C. R. 250.



6763 STREET RAILWAYS. 6764
---------  Speed—Contributory Negligence—

Proximate C’uim.J—Where toe evidence of 
negligence and of contributory negligence ure 
so interwoven that contributory negligence is 
brought out and established on the evidence 
of the plaintiff’s witnesses, if there is no con
flict on the facts in proof, the Judge may 
withdraw the i|iicstiou from the jury and di
rect a nonsuit. Wakelin v. Loudon and South- 
Western It. W. Co., 11! App. Cas. at p. 52. 
referred to. In an action against a street 
railway company for negligence, it appeared 
that an electric car of the defendants was 
being run at a very rapid speed and that the 
gong was not sounded as the car approach
ed a certain street, at the junction of which 
the plaintiff, who was driving a horse along 
the same street and in the same direction in 
which tlu- car was going, turned in front of 
the car to cross the rails, when a wheel of liis 
vehicle was struck by the car. and he was in
jured. It also appeared by the evidence of 
his own witnesses that he did not. before 
turning, look or listen to ascertain the posi
tion of tin* car, although he knew it was 
coming Held, that this was negligence on 
his part, and was the proximate cause of the 
disaster, for the defendants could not. by the 
exercise of reasonable or any degree of dili
gence or care, after this negligence of the 
plaintiff, have avoided the misfortune. Non
suit affirmed. Danger v. London Street It. IV. 
Vo., 30 O. K. 403.

Workman on Road -Contributory Negli
gent c.| A workman in the employment of a 
street railway company was injured by a 
car striking him while working on the track, 
and brought this action for damages. The 
company defended on the ground that be could 
have esc a lied if he had been reasonably careful 
in looking out for passing cars. The trial 
Judge dismissed the action, bedding that the 
plaintiff was the cause of his own mislortune, 
and could not make the defendants liable. This 
judgment was affirmed by a divisional court, 
but reversed by the court of appeal, which or
dered a new trial. The supreme court of Can
ada aflirmed the decision of the court of ap
peal, and, on counsel for the company stating 
that a new trial was not desired, ordered judg
ment to be entered for the plaintiff for $500 
damages, the amount assessed by the jury at 
tin* trial. Ilmnilton Street R. IV. Co. v. J/oran, 
34 R. C. It. 717.

---------  Right of Way—Speed—Warning.]
—A car of the defendants’ electric street rail
way was moving very quickly along a down 
grade on a street in a city, where the plaintiff, 
who was in the employment of the city cor
poration, was engaged in his duty of sweeping 
the roadbed. The motorumn did not sound the 
gong on the car. as was customary, and ran 
Into the plaintiff, injuring him : Held, that, 
although the defendants had the right of way, 
the omission to sound the gong or give any 
warning of the approach of the car was ac
tionable negligence. Green v. lorontu R. » •
Co.. L'ti 1 ». It. 31».

---------  Six Month*’ Limitation—“ tty Ren
ton of the Rail any.”]—See Kelly v. Ottawa 
Street R. W . Co., 3 A. It. 010.

See Carty v. City of London, IS O. It. 122, 
ante II.

V. Operation.
Evidence of. 1—See Grintted v. Toronto 

R. IV. Co., 24 O. It. 083, ante IV.

Sunday — Company—Lord'* Day Act— 
“ Conveying Traveller*.”] — See Attonu y- 
Gemral v. Hamilton Street R. IV. Co., 27 O. 
It. 4». 24 A. It. 170.

■---------Injunction — Crown — ttreaeh of
Charter. |- See Attorney-General v. Niagara 
Fall», Wetley Dark, and Clifton Tramway 
Co., 19 O. It. 024, 18 A. It. 453, po*t SUNDAY.

See City of Kingston, Portamouth, and 
Cataraqui Fleet rie R. IV. Co., 28 O. It. 396, 
25 A. It. 402.

VI. Statutory Requirements.

Height of Rails Change in Strict 
Level,] —- Held, that defendants, having laid 
their rails as required by their charter, 
were not bound to alter or adapt them from 
time to time to changes in the level of the 
street ; and therefore that they were not liable 
for an accident arising from the street having 
become worn down by traffic, so as to leave the 
rail, which remained as originally laid, sev
eral inches above the level. Fddy v. Ottawa 
City Puaacngcr R. IV. Co., 31 U. C. R. 5*59.

—------enforcement of Contract—Suit by
Municipal Corporation—Information—Parti' »

Xui*anec—Abatement.] — An Act having 
been passed authorizing the construction of a 
street railway, confirming a covenant entered 
into for the purpose with the municipal cor
poration. and providing that the rails should 
lie laid flush with the streets. &e. :—Held, (11 
that the rails must not only be flush when 
laid, but must be kept flush. (21 That to 
enforce the contract against the company 
a suit by the municipal corporation, the other 
party to the contract, was necessary. (31 
That an information by the attorney-general 
to enforce the statutory restrictions was pro
per ; and that, unless the parties concerned 
chose, by proper alterations and repairs, to 
comply with the requirements of the statute, 
the attorney-generaI was entitled to a decree 
for the removal of the rails ns of a nuisance. 
(4) That the municipal corporation was a 
necessary party to the information. Attorney- 
General v. Toronto Street R. H\ Co., 14 Or. 
<173.

Where, on an information by the attorney- 
general. the rails of a street railway were 
found by the court not to conform to the re
quirements of the statute authorizing the rail 
way, the court granted a decree for the re
moval of the illegal rails : but gave time to 
the company, by proper alterations and re
pairs, to comply with the statute. «S'. C., 15 
Or. 187.

------ Indictment.]—Defendants' Act of in
corporation required that “the rails of their 
railway shall be laid flush with the streets and 
highways, and the railway track shall conform 
to the grades of the same, so as to offer the 
least possible impediment to the ordinary 
traffic of the said streets and highways 
Held, that an omission to lay the rails flush 
with the street would he indictable, without 
shewing that any unnecessary impediment was 
offered to the traffic. Regina v. Toronto 
Street R. W. Co., 24 U. C. It. 454.

. Nui*ance—Injury to Animal.]—The 
charter of a street railway company required 
the road between, and for two feet outside of, 
the rails to be kept constantly in good repair
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nnd love] with tho rails. A horse crossing 
the truck stepped on n grooved mil. and the 
enulk of his shoe caught in the groove, where
by he was injured. In an action by the 
owner against the company it appeared that 
the rail, at the place where the accident oc
curred. was above the level of the roadway : 
—Held. that, as the rail was above the roiid 
level, contrary to the requirements of the char
ier. it was a street obstruction unauthorized 
by statute, and, therefore, a nuisance, and the 
company was liable for the injury to the horse 
caused thereby. Halifax Strict It. IV. Co. 
v. Joiiu. 22 8. C. It. 258.

sir Attorney-General v. Kii'lu, 22 Gr. 458. 
post VII.

StV also ante U.

VII. Miscellaneous Cares.

Bonus - Hy-lair — Petition — Vo/inff.f —
Although, under 51 Viet e. 12. -. 88 (0.1. it 
i« necessary, when aid is sought to be granted 
to a street railway by a portion of a munici
pality. that a majority in number representing 
one-half in value of the persons shewn by the 
last assessment roll to be the owners of real 
property in such portion should petition for 
the passing of the by-law. it is sufficient if the ; 
by-law Is carried at the poll by a majority of 
those voting upon it. Adamson v. Township 
of Etobicoke, 22 O. It. 341.

Contract with Steamboat Owner
l ""i Vires.] The détendants, a street rail 
way company, entered into an agreement on i 
the 20th December. 1874, hefore their road ! 
was in operation, with the Grand Trunk Rail
way Company, to carry freight for that com
pany between the town of Sarnia and Point 
Kdward : and in April, 1875. their road being j 
still unfinished, they, in order to fulfil their j 
contract, agreed with the plaintiff, a steam- | 
boat owner, for the transportation of merclmn- ] 
dize by water between these points until their 
railway should be opened. The plaintiff per- ! 
formed the service, and the defendants re- 
ceivis! payment from the Grand Trunk Rail
way Company therefor. It was objected that 
defendants had no power to make the contract 
with the plaintiff, and that he therefore could 
not recover : — Held, that, to the extent to 
which the defendants had benefited by the 
plaintiff's services they were liable to him, 
and should not he allowed to raise the objec
tion of ultra vires. Clarke v. Sarnia Street 
K. IV. Co.. 42 V. C. R. SB.

Customs Duties—Exemption*—Rails.]— 
The exemption from duty in 50 & ."1 Viet. c. 
30. item 173. of “steel rails weighing not less 
than twenty-five pounds tier lineal yard, for 
u<e on railway tracks.” does not apply to rails 
to be used for street railways which are sub
ject to duty as "rails for railways and tram
ways of any form " under item 88. Toronto 
It. IV. Co. v. The Queen. 25 8. C. It. 24.

Election of Directors.] — See Kiel y v.
Kitty, 3 A. It. 438.

Junetion of Electric Railway with 
Canadian Pacific Railway — Layiny 
Siritrh on IIighway—Power to Authorise— 1 
Consent of Municipality—Order of Railway 
''•■nnnittre of Privy Council—Expropriation 
of Ri'jht of IPaji.]—The defendants were a 

VOL. III. D—213—A4

company incorporated under statutes of the 
Province of Ontario, operating an electric rail
way upon Yonge street, between the town of 
Newmarket and the city of Toronto, with its 
southern terminus in the northern part of the 
city, a few yards north of the Canadian Paci
fic Railway lines. By order of the 23rd No
vember, 18! Ht. the railway committee of the 
privy council of Canada, reciting the consent 
of counsel on behalf of the corporation of the 
city of Toronto, approved of the defendants 
connecting their tracks with the tracks of the 
Canadian Pacific Railway by means of a 
switch, ns shewn on a plan annexed to the 
order, and on the conditions imposed bv the 
order:- Held, that tlu» defendants had not the 
right, without the authority or consent of the 
city corporation, to occupy or expropriate or 
otherwise to force their way over a part of 
Yonge street within the limits of the city so 
as to enter the lands of the Canadian Pacific 
Railway Company and make the proposed 
junction. The order of the railway committee 
was to be regardai ns dealing only with the 
mode of junction or union, and not as profes
sing to expropriate a right of way over the 
highway. And the consent of counsel for the 
city corporation, when before the railway com
mittee. was to be viewed in the same way. 
Section 173 of the Railway Act of Canada 
does not give the railway committee power to 
expropriate land or to deal with the right of 
property. The protection of the crossing or 
junction is the object of the committee, which 
has to approve of the place and mode thereof, 
and which is not concerned, so far as this sce- 
tion applies, with how the railways arrive at 
the point of union. Held, also, that the de
fendants had not. by virtue of any statute or 
agreement, viewing their road as a mere street 
railway, the right to expropriate the right of 
way : and. even if their road was a railway 
within the meaning of the Railway Act. s. 
183 was not applicable, for the proposition 
here was not to carry the tracks “along an 
existing highway and they could not avail 
themselves of s. 187. for the provisions of law 
applicable to the taking of land by the com
pany had not lieen complied with. The plain
tiffs were therefore entitled, without deroga
tion of the order of the railway committee, to 
an injunction restraining the defendants from 
effecting the proposed junction by the method 
shewn on the plan. By an agreement made 
between the plaintiffs and defendants, the de
fendants agreed that, upon receiving at any 
time twenty-four hours' notice front tho plain
tiffs' engineer, they would cease running their 
cars by electricity on the portion of Yonge 
street within the city limits:—Held, that, no
thing having occurred to operate as a waiver 
by the plaintiffs of this term of the agree
ment. and the notice having been duly given, 
the plaintiffs were entitled to an injunction 
restraining the defendants from propelling 
their cars by electricity within the limits of 
the city. City of Toronto v. Metropolitan It. 
IV. Co., 31 O. It. 367.

Obstruction of Railway - Liability of 
Wrongdoers.]—1The defendant J.. owner of n 
frame tenement in Toronto, agreed with his 
co-defendant D. for the removal thereof t<> an
other part of the city, such removal to he 
made at D.'s own risk and without damage to 
that or any other property. Both defendant* 
contemplated and intended that the house was 
to lie drawn and moved along Sherhourne 
street for some distance. Vnder a by-law of 
the city, all persons were prohibited under a
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penally from moving any building into, along, 
or across any street without the written per
mission of the board of works. In this case 
no such permission was obtained, and in the 
course of hauling the building along the line 
of the track of the plaintiffs one of the sills 
was upset, thus preventing its further removal 
for two days, during which time the plaintiffs 
sustained loss by the non-receipt of fares and 
damage to their property :—Held, that J., as 
well as I)., was liable for the loss so occa
sioned. Semble, that, as the plaintiffs had, by 
their charter, the superior right of user and 
occupation of the street, a duty was cast upon 
J. to see that proper precautions were taken 
to prevent injury arising from obstructing the 
railway by means of the building of which he 
was procuring the removal, and which could 
not from its size be removed along the street 
without obstructing the traffic. Toronto 
«Stm t It. IV. Vo. v. Dollcrg, 11» A. U. 070.

Repair of Streets.]—See ( arty v. City of
London. 18 O. il. 122, ante ÎL

-------- Neglect of — Nuisance — Informa
tion. |- In 1871$ an injunction was granted re
straining the Toronto Street Railway Com
pany, on the ground of nuisance, from using 
their railway, unless by a day named the de
fendants should put the same in a good and 
sufficient state of repair, to the satisfaction of 
an engineer named, who, on the day appointed, 
reported the railway in such a state of repair 
as the decree in the cause required. Two 
years afterwards the said railway, as also 
other lines laid in the meantime by the said 
company, had. as was alleged, been allowed to 
get into such a state of disrepair as to become 
again a nuisance to the public, whereupon a 
petition was filed by the relators, alleging 
these facts, and claiming the benefit of the 
decree : Held, that, as the decree had already 
been complied with, a new information must 
be lilt'd to obtain the relief now asked. Attor- 
ney-(Jentrai v. Kiely, 22 (lr. 458.

Stock - Director — Qualifying Shares— 
Estoppel.]—See Kiely v. Smyth, 27 Gr. 220, 
nnti Company, VII. 5.

Work for General Advantage of Can
ada -( rousing Linen of Dominion Itailwuys 
—Municipal Ily-lnw—Municipal let.]—See 
Itcgina v. Toronto It. IV. Co., 20 A. II. 401.

,8'cc Assessment and Taxes.

STRIKING OUT PLEADINGS.
Sec Pleading — Pleading at Law before 

the Judicature Act. IX. — Pleading 
since the Judicature Act, XI.

SUB-AGENT.
Sec Parliament, I. 2 (b).

SUBMISSION.
See Arbitration and Award, VIII.—Muni

cipal Corporations, IV. 4.

SUBPOENA.
Sec Evidence, XIV. 1 (cl — Practice- 

Practice in Equity before tiie Judi
cature Act, XXIV. — Practice since 
the Judicature Act, XVIII.

SUBROGATION.
Conventional Subrogation — Payment 

of Debts—lirgistration—Error. 1- -No formal 
or express declaration of subrogation is re
quired under Art. 1155, s. 2. O. C., when the 
debtor borrowing the sum of money declares 
in bis deed of loan that it is for the purpose 
of paying his debts, and in the acquittance he 
declares that the payment has been made with 
the moneys furnished by the new creditor for 
that purpose. Where subrogation is given by 
the terms of a deed, the erroneous noting of 
the deed by the registrar as a discharge, and 
the granting by him of erroneous certificates, 
cannot prejudice the partv subrogated. Oirens 
v. Itedcll. 19 S. C. It. lilt.

Execution Creditor -Setting aside First 
Mortgage—Priority over Second Mortgage— 
Costs.]—As a general rule the doctrine of 
subrogation does not apply in favour of a 
party who has not paid money or given some
thing in satisfaction or extinguishment of a 
security, claim, or demand, or partly so. or 
who lias not paid something by way of getting 
in a security, or the like. The plaintiff, an 
execution creditor against lands, brought an 
action to set aside as fraudulent two mort
gage of real estate made by his execution 
debtor, and succeeded ns to the first, the action 
being diamiaaed as to 'In- second mortgage. 
The lands were sold, but did not realize 
enough to pay the plaintiff and the second 
mortgagee. The plaintiff then viaimoil to be 
entitled by his diligence to priority for bis ex
ecution over the second mortgage, to the ex
tent of the mortgage so set aside ns fraudu
lent :—Held, that lie was not entitled to any 
such priority ns to bis execution, but that his 
costs as between solicitor and client over and 
above his costs ns between party and party, 
ami such of the latter costs as might not be 
realized from the defendants (other than the 
second mortgagee I were a first charge on the 
fund as in the nature of salvage. Coursolles 
v. Fookei, lti O. R. tiOl.

Fire Insurance—Eights of Mortgager— 
Insurance Company — Subrogation Agree
ment.]—See McKay v. Norwich Union Ins. 
Co.. 27 O. It. 251.

Payment of Mortgage — Discharge.] — 
Held, that tin* defendants were not entitled to 
1" subrogated to the rights of a mortgagee in 
wilose mortgage the plaintiffs' ancestress hail 
joined as a granting party, but which bad been 
paid off and discharged. Marsh v. Webb. 21 
O. It. 281.

---------Discharge — Mistake — Intervening
Execution.]—The plaintiff advanced money to 
the owner of real estate to pay off existing 
mortgages thereon, and took and registered a 
mortgage on the property for the amount, paid 
off the prior mortgages, and registered dis
charges of them, the defendant having all tin* 
time an execution against the lands of the 
mortgagor in the hands of the sheriff of tin* 
county in which the lands were situate, of
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which the plaintiff was ignorant, his solicitors 
having neglected to search :—Held, that the 
plaintiff was entitled to be subrogated to the 
rights of the original mortgagees, and to pri
ority over the defendant's execution, to the 
amount paid to discharge the prior mortgages, 
upon the ground of mistake, he having done 
what he did under the belief that he was ob- 
' lining a first charge ; and that he was not 
disentitled to relief because by using ordinary 
care he might have discovered the mistake, the 
defendant not having lieen prejudiced thereby. 
It row n v. McLean, 18 O. R. 533.

--------  Discharge — Mistake—Intervening
Lien—Registry Arne».] — The plaintiff re
gistered n lien against certain lands. On the 
day before such registration the defendant, an 
intending purchaser, had searched the registry 
and found only two incumbrances registered 
against the property. Shortly afterwards the 
defendant completed his purchase, and, having 
paid off the two incumbrances, registered dis
charges thereof with his deed of purchase, but. 
as lie did not make a further search, he did 
not discover the plaintiff's lien:—Held, that 
the defendant was entitled to stand in the 
place of the incumbrancers whom lie had paid 
off. and to priority over the plaintiff's lien. 
The Registry Act does not preclude inquiry as 
to whether there was knowledge in fact: and 
the court was not compelled as a conclusion of
law to say that the defendant had not!...... f
wluit he was doing, and so could not plead 
mistake. Brown v. McLean, 18 O. It. 533, 
specially considered. Abell v. Morrison, 11) O. 
R. ut».

--------  Discharge—Mistake—Second Mort-
gage—Estoppel by Conduct.]— The plaintiff 
paid off a first mortgage on certain lands, and 
procured its discharge, taking a new mortgage 
to himself for the amount of the advance in 
ignorance of the fact of the existence of a 
second mortgage. Shortly afterwards, on as
certaining this fact, he notified the defendant, 
the holder, that lie would pay it off, and the 
defendant, relying thereon, took no steps to 
enforce his security. Subsequently, on the 
property becoming depreciated and the mort
gagor insolvent, the plaintiff brought an action 
te have it declared that he was entitled to 
stand in the position of first mortgagee :— 
Held, that the plaintiff by his acts and eon- 
duct had precluded himself from asserting 
such right. Brown v. McLean, 18 O. It. 533, 
and Abell v. Morrison, 19 O. It. 609, distin
guished. McLeod v. Wadland, 25 O. It. 118.

Partnership — Judicial Abandonment— 
Dissolution — Composition — Confusion of 
Rights.] A partner in a commercial firm
which made a judicial abandonment was in
debted to the firm at the time of the abandon
ment in a large amount overdrawn upon his 
personal account. Subsequently he made and 
curried out a composition with the creditors of 
' i- firm, and with the approval of the court 
th" curator transferred to him. by an assign
ment in authentic form, “all the assets and 
••'lute generally of the said late firm, . . .

- they existed at the time the said curator 
"’as appointed.” At the same time the credi- 
II' discharge both him and his partners from 
all liability in respect of the partnership 
i! d, that tbs effect of the judicial abandon
ment was to transfer to the curator not only 
i •• partnership estate, but also the separate 
c-mies of each partner, as well as the part- 

individual rights as between themselves.

Held, also, that the assignment of the estate by 
the curator and the discharge by the creditors, 
taken together, had the effect of releasing all 
the partners from the firm debts, but vested all 
the rights which had been transferred by the 
abandonment, in the transferee personally, and 
could not revive the individual rights of the 
partners as between themselves; and that, in 
consequence, any debt owing by the transferee 
to the partnership, as the time of the abandon
ment, became extinguished by confusion. ,I/<jc- 
Lcan v. Stewart, 25 S. C. R. 225.

Sec Jack v. Jack, 12 A. R. 47(1; I’urdom v. 
Kiehol, 16 O. R. «90. 15 A. R. 244, 15 S. C. 
It. <110; Maelcnnan v. Gray, 111 O. It. 321. It! 
A. R. 224.

See Insurance, III. 12—Mortgage, VII.
10.

SUBSTITUTION.
See Will, IV. 13 (c).

SUCCESSION DUTY.
See Executors and Administrators, V. 4— 

Revenue, IV.

SUMMARY PROCEDURE.
See Execution. III. 3—Fraud and Misre

presentation, III. 3 (f)— Laches, VI. 
—Lien, V. lu — Municipal Corpora
tions, XIX. 5 (i> — Solicitor, X. 4— 
Way, V. 4.

SUNDAY.
I. Contracts, «770.

II. Lord’s Day Act, «771.
III. Miscellaneous Cases, 0773.

I. Contracts.

Date of Payment.]—Where the day on 
which money is due under an agreement falls 
on Sunday:- -Semble, that the payment must 
be made on Saturday. Whittier v. McLen
nan, 13 U. C. It. «38.

Date of Performance. | — In an action 
for specific performance, even when time is of 
the essence of the agreement, if the party in 
default has done what in him lay to perform 
the contract, the court may, in the exercise of 
its discretion, grant the relief claimed. And 
where, by such agreement, the conveyance was 
to be tendered by the plaintiff to the defendant 
and the transaction closed on the “first day of 
June," which fell on Sunday, when no tender 
was made, and the conduct of the defendant 
on the following day was such as to exclude 
a tender on that day, in an action for specific 
performance the plaintiff was held entitled to 
judgment. Cudney v. Owes, 20 O. It. 500.
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Illegality -Pleading.]—In nn notion upon 
a rout met for the purchase of n home, the 
statement of defence alleged that on Sunday 
the T.Mli April the defendant drove out to the 
plaintiff's place for the purpose of exchanging 
a horse, and that on that occasion it was 
agreed. &c. (stating the defendant’s version of 
tin- bargain i : Held, that this statement was 
not sufficient to raise the defence of illegality 
under the Lord's Day Act. hut. as it was treat
ed at the trial as tendering the proper issue, 
and as the jury found that a emit raid was 
made oil a Sunday, the judgment for the plain
tiff was set aside and a new trial granted, 
without costs, with leave to both parties to 
amend. 1'ronton v. Bigley, 12 A. It. Id.

i nmeritoHoun Defence Solicitor 
Negligcner.] Semble, that an attorney would 
not lie liable for culpable negligence in not 
urging for his client the defence that the agree
ment upon which he was su «s I was made on a 
Sunday, as it is no part of his professional 
duty to take all dishonest advantages. Vail 
v. Duggan, 7 V. <*. It. 6ti8.

Ordinary Calling. | To avoid a contrai t 
made on Sunday, under 20 Car. II. c. 7. it 
must In- shewn that it was in the ordinary 
calling of the person making it. Ihtliune v. 
Hamilton, tî O. S. ldi».

Promissory Note.) A note made on Sun
day in payment of goods sold on that day is 
void as between the original parties, but not 
ns against an indorsee for value, and without 
notice. Houlistoa v. Pontons, 0 I . C. IL tisl : 
('roinhie v. Overholtter, 11 V. t\ It. 55.

Sole Mortgage.]— All sales of real and 
personal property made on Sunday are void. 
Semble, that mortgages would not be void. 
Lui v. Stall, (i l . C. It. 506.

Security.|—The giving or taking in se
curity on Sunday is not void as a buying or 
selling. II ill v. Lui, 7 V. C. It. 635.

II. Loup's Day Act.
Conviction Barber Sharing.] The de

fendant. a harbor, was convicted before a jus
tice of the peace for exercising the worldly 
labour and work of his ordinary calling by 
shaving customers for hire at his shop on Sun
day. contrary to the Lord's Day Act. C. S. IT. 
('. e. lu-l. Vpoti certiorari motion was made 
to ipiash the conviction on the ground that 
shaving was an act of necessity within the 
exception of the Act : Held, that a liar 
lier i- a workman within the Act. (2) That 
shaving by a barber ill the ordinary course of 
his business is a violation of the statute, and 
not a work of m-ciKsit y or charity. Philips 
v. Innés. 1 CI. A I’. 234. approved. Quicre, 
whether a barber in a hold or boarding-house 
might not. by arrangement with the keeper, 
be deemed a servant, to do the work of shav
ing guests or the family on Sunday. Hegina 
x. Taylor, lb C. L. J. 3(12.

-------- Druggist — Salt of (lands — \lt di
vine.] Defendant, a druggist in the city of 
Toronto, sold five cents' worth of peppermint 
lozenges at his shop on a Sunday. The pur
chaser did not ask for them as medicine, he 
laid no doctor's certificate, and lie was asked 
no questiuiis. it was shewn that peppermint

lozenges were generally kept and sold by drug
gists as medicine. Defendant having lieen 
convicted on this evidence under the •• Act to 
prevent the profanation «if the Lord's Day," 
('. S. I ". C. e. 104, and fined 320 and costs, tin- 
conviction wan removed by certiorari: Held, 
that the finding of the magistrate as to 
whether the lozenges were or were not medi- 
cine was subject to review by the court. 
(21 That there was no evidence to sustain 
the convict loll, for the article, sold as It was 
by a druggist, must lie considered priinA facie 
a medicine, though it was not expressly asked 
for or sold as such, and the case was within 
the exception in the Act. “ s«-||iiig drugs and 
medicines." The conviction, therefore, was 
quashed. Regina v. Hot earth, 33 l". ('. It.
867.

-------- Ordinary f*ailing—Work of Y< c« .<-
Defendant was convicted under * Viet, 

c. 45. for that he did. on Sunday, work at his 
ordinary calling, inasmuch as he and his men 
«lid make and haul in hay on the «aid day : 
Held, that the conviction must be quashed, as 
not slu-wing any offence within the statute, 
for defendant was not alleged to be of. nor to 
have worked at. any particular calling. Sem
ble. that it was also bail for not negativing 
the exception in the statute, by stating that 
the work done was not one of necessity. //•*-
pclcr v. Shaw, Hi U. It. 104.

~-------  Owner of Stiambnat Carrying
Travellers.] Defendant was held liable fur 
plying with his steamboat on Sunday, between 
the city of Toronto and the peninsula, persons 
carried between those places not being “ tra
vellers " within the exception in the Act. R< 
gin a v. Tinning, 11 U. C. It. 030.

The defendants, owner and captain re<qiee- 
tively of a steamboat, advertised that they 
would carry excursions on Sundays. A num
ber of passengers left ltuffuln. in the State of
New York, on a Sunday morning, and pro-
cci-ded by rail to Niagara, whence they were 
carried by the defendants' steamboat to To
ronto and back the same day. The defendants 
having been convicted of an offence un
der it. S. O. 1*77 c. ISO:- Held, that the 
passengers were "travellers" within the 
meaning of the exception in s. 1 of the A> t ; 
that there is no distinction In such a case lie- 
tween travellers for pleasure and for business; 
and that the convictions were therefore had. 
Regina v. Dnggitt. Regina v. Portier, 1 O. it. 
537.

--------  Public Cab Driver.]—A cab driver.
the servant of a livery stable keeper, is not 
within s. 2 of the Lord's Day Act, It. S. O. 
1HJs7 c. 203. Conviction quashed. Rtgina v. 
Itudway, K C. L. T. Uce. X. 200.

A call driver is not within any of the classes 
of persons enumerated in s. 1 of the Lord's 
Day Act. It. S. O. 1**7 c. 203. and cannot lie 
lawfully convicted thereunder for driving a 
call on Sunday. Convict Ion of the defendant 
under the Act for unlawfully exercising the 
worldly business of his ordinary calling a- a 
call driver on tile Lord's day:— Held, had for 
uncertainty. Rtgina v. St,mers, 24 U. it. 244.

--------  Public Servant of Croira.]—It. S.
(). 1*77 c. 1*0. which forbids the profanation 
of tin- Lord's Day by persons carrying on their 
ordinary business, tinea not apply to persons 
in the public service of Her Majesty, and n
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conviction of a government locktendvr on tlie 
Welland en mil. for locking n vessel through 
the canal on Sunday, in obedience to the or
ders of hi> superiors, was quashed. Regina v. 
ll< r rim an, 4 O. II. 282.

— Hailirng Serrant.I —The defendant 
was convicted of following Ids ordinary calling 
of foreman of the <». T. II. Co. elevator in 
-ni eriutending tin- unloading of grain from a 
vessel into tie* elevator "m Sunday: Held, 
that li. S. (>. Isit7 c. 210 does not apply to 
that railway, and as it did not apply to the 
employer it did not apply to tin* employee. 
Conviction quashed, with costs against the 
prosecutor. Regina v. Itiid, :tO O. It. 732.

-------- Victualling House Keeper—Supply
ing Food lee Cream.] -Supplying ice cream 
to the complainants, under the circumstances 
set out in the report, on a Sunday was the 
supplying a refreshment in the nature of a 
light meal in the ordinary course of the de
fendant's business as a v ictualling house keep- , 
er. and was not an offence against the Lord’s 
Hiv A. i. It S. O. 1SÎ17 c. 240. A person 
carrying on the business of a victualling house 
ki-eper cannot make any distinction as to 
whom lie supplies, or what lie supplies, pro- 
' idiil it is food or . ictuals : and ice cream is 
food. Kojina \. Albertie, 2U C. L. T. Occ. N.

Injunction Street RaUscay Breech of 
i inn hi i ru an. \ — The defendants were in- , 
corporuted by letters patent under the Street 
Railway Act, R. S. (). INST c. 171. which 1 
authorized them to construct and o|s>rate (on 
all days except Sunday I a street railway: 
Held, that an action would not lie by the \ 
Crown to restrain the defendants from ope
rating the road on Sunday, the restriction j 
against their doing so being at most an im- ' 
plied one, and no substantial injury to the 
public, or any interference with proprietary 
r:ul:ts. being shewn. Judgment in I'd <>. It.
• I affirmed. \ttorney h> neral v. \ in yarn 
l ulls, y Park, and Clifton Tramway
Co., is A. 11. 4M.

--------Street Railway — Company—“ Con- '
vying Travellers."]—A company incorporât- 1 
'•d f.«r the purpose of operating street cars 
does not come within the Lord's Day Act, ] 
R. S. O. 1N87 c. 2ti:i. s. 1. Taking persons j 
in street cars from point to point in a city | 
i- not “conveying travellers” within the 
moaning of the Act. Regina v. Tinning. 11 
I It. tslll, and Regina v. Daggett, 1 U. It. 
•'•'.7, considered. Judgment in 27 <>. It. 41) j 
affirmed. Attorney! ieneral v. Hamilton 
Sin et K. IV. Co.. 24 A. It. 170.

><< Regina v. liâmes, 45 V. C. It. 270, post \ 
111 . Itetliune v. Hamilton, 0 O. S. 10fi, and 1 
Cm.»*©* v. Bigle y, 12 A. It. 04, ante I.

III. Miscellaneous Cases.

Affidavit of Debt—ll'iif.]—It is Irregu- 
i" make an affidavit of debt or issue a 

"nt "it Sunday. Hull v. Brush. T. T. ; ! A4
Viet.

Amusements —Imperial Ac/.]—The Im- 
i-iial Act 21 <ieo. III. c. 40, prohibiting 
'uiseuient* and entertainments on the lord’s 

I' in force in Ontario, and an application I

to quash a conviction thereunder for keeping a 
disorderly house known as the "Royal Opera 
House." opened and used for public entertain
ment and amusement on the Lord’s day. was 
therefore refused. Regina v. Barnes, 45 V. 
C. It. 270.

Municipal By-law—Bark Breaching. | — 
It is provided by It. S. O. lss7 c. 1S4, s. 5»H. 
s.-s. 10, that the council of every city and town 
may pass by-laws for the management of the 
farm, park, garden. &<-. :—Held, that the muni
cipal council of a city had itower under this 
enactment to pass a by-law providing that no 
jierson shall on the Sabbath day. in any pub
lic park, square, garden, in the city,
publicly preach, lecture, or declaim. Held, 
also, that the by-law violated no constitution
al right, and was not unreasonable. Hailey 
v. Williamson. L. U. N IV US. followed. 
Held, also, that the by-law was not bad for 
uncertainty as to the day of the week indi
cated, by reason of the use of tin* term “ Sab
bath dav." Re Cribliin and City of Toronto, 
21 U. It. 327».

Inquest. | A coroner's inquest held on 
Sunday is invalid. In re Cooper and Cooper, 
r. i*. it. 25H.

See Constitutional Law, II. Ht—Intoxi
cating LIQUORS, IV. 2. 4. 5 (et- TIME. I. 4.

SUPERINTENDENCE.

See Master and Servant. VI. 4.

SUPERINTENDENT.
See Schools. ('oi.lei.es. and Universities. 

IV. 0.

SUPERSEDEAS.

See Arrest, II. 2 (c>—Execution.

SUPPLEMENTAL BILL AND ANSWER.

See Pleading—Pleading in Equity iieeore 
tub Judicature Act, II. 4. III. 0.

SUPREME COURT OF CANADA.
I. Appeal — Grounds for Interference 

ob Non-interference.
1. Hatters of Discretion, 0775.
2. Hatters of Practice and Procedure,

3. Questions of Fart, 0778.
4. Other Cases, 0782.
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II. Appeal—Jurisdiction an» Right,
1. Acquiescence in Judgment, 0783,
2. Amount in Controversy,

In i Erchcqucr Court Cases, 0784.
( b i Ontario Court, 0784.
(ci Quebec Canes. <178,1.
(U I Trifling Amount, 0701.
(ef 11 inding-up Act, 0701.

3. Courts belote,
In i Matters Originating in Superior 

Court, 0701.
Ibi Provincial Court of Last Resort. 

0703.
4. Criminal Proceedings, 070.1.
5. Discretionary Orders, 0700.
0. Election Cases, 0700.
7. Pinal Judgments, 0707.
8. Future Rights, 0803.
0. Municipal II y la tes, 0800.

10. etc Trials, 0811.
11. Quebec Cases. 0812.
12. Title to Land, 0812.
13. Othir Cases, 0813.

III. Appeal—Leave. 081.1.
IV. Appeal—Practice and Procedvre,

1. Appeal Case. 0817.
2. Costs, 0817.
3. Cross-appeals, 0818.
4. Dismissal of Apiteal, 0810.
.1. Motion to Quash Appeal, 0810.
0. Parties to Appeal, 0810.
7. Judgment, 0820.
8. Other Cases. 0820.

V. Appeal— Fecvritv, 0821.
VI. Appf.ai —Time for. 0824.

VII. IIahkah Corpvs -Jurisdiction, 0820.

I Appeal—Grounds for Interference or 
Non-interference.

1. Matters of Discretion.

Amendment of Pleadings.]—The su
preme court will not interfere oil nppml with 
nn order rnnde by n provincial court granting 
leave to amend the pleadings, such orders be
ing a matter of procedure within the discre
tion of the court below. Williams v. Leonard, 
20 S. R. 400.

Coate.]—The making or refusing to make 
an order for the taxation of n bill of costs, 
upon the application of a third party, is a 
matter of discretion, and no appeal lies to 
this court. Metluuan v. McUunan, 21 S. G. 
R. 207.

Though nil appeal will not lie in respect of 
costs only, yet where there has been a mis

take upon some matter of law, or of prin
ciple. which the party appealing lias an ac
tual interest in having reviewed, and which 
governs or affect* the costs, the party pre
judiced is entitled to have the lienetit of cor
rection by appeal. Arehbald v. De Lisle, Haf
ir v. DcLisle. Motrat v. De Lisle, 2.1 S. ( ' 
R. 1.

It is only when some fundamental prin
ciple of justice has been ignored or some other 
gross error appears that the supreme court 
will interfere with the discretion of provin
cial courts in awarding or withholding costs. 
Smith v. St. John City R. IV. Co., Consoli
dated Electric Co. v. Atlantic Trust Co.. Con
solidated Electric Co. v. Pratt, 28 8. C. R.

In order to avoid expense the supreme court 
of Canada will, when possible, quash an up 
lien I involving a question of costs only, 
though there may he jurisdiction to entertain 
it. Schhnnann v. Dowker. 30 8. C. R. 323.

New Trial.) Vnder s. 22 of the Supreme 
and Exchequer Courts Act no appeal lies from 
tlm judgment of a court granting u new trial, 
on the ground that the verdict was against 
the weight of evidence, that being n matter of 
discretion. liook v. Merchants Marine Ins.
Co., 1 8. C. R. 110.

Setting aside Judgment by Default. |
; —After judgment lias lieen entered by default 

in an action in the high court of justice, it is 
in the discretion of the master in chambers 
io grant or refuse an application by the de
fendant to have tlie proceedings reopened to 
allow him to defend, and an appeal to the su
preme court from the decision of the court of 
last resort on such an application is prohib
ited by s. 27 of the Supreme and Exchequer 
Courts Act. Quicre. is the judgment on 
such application a " final judgment " within 
tlie meaning of s. 24 (a) of the Act? O'Dono
hue v. Bourne, 27 8. C. R. <154.

Stay of Proceedings.)—An order per
petually restraining the plaintiffs from pro
ceeding is one made in the exercise of judi
cial discretion, as to which s. 27 of the Su
preme Court Act does uot allow an appeal. 
Maritime Bank of the Dominion of Canada 
v. Steteart, 20 8. C. R. 105.

Summary Judgment. |—An order allow
ing judgment to Ik* entered by tlie plaintiffs 
on a specially indorsed writ is one made in 
tlie exercise of judicial discretion, ns to which 
s. 27 of tin- Supreme Court Act does not al
low an appeal. Rural Municipality of Morris 
v. London and Canadian L. and A. Co., 10 8. 
C. R. 434.

2. Matters of Practice and Procedure.

Costs.]-—It is doubtful if a decision affirm
ing tlie master's ruling on taxation of a so
licitor's hill of costs, which relates wholly to 
the practice and procedure of tlie high court 
of justice for Ontario, and of an offn-er of 
that court in construing its rules and exe
cuting an order of reference made to him, is 
u proper subject of apiieal to the supreme 
court. U’Donohoc v. Beatty, 1U 8. C. R. 35*».

After the rendering of a judgment by the 
court of (juceii's bench refusing to quash u
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by-law passed by the corporation of the vil
lage of Huntingdon, the by-law in question 
was repealed. On appeal to the supreme 
court of Canada :—Held, that the only mat- 
ter in dispute between the parties being a mere 
question of costs, the court would not enter
tain tin* upis'ul: Supreme and Exchequer 
Courts Act, s. 24. .Voir v. Village of Hunting- 
dun, 10 8. C. R. 3ttt.

Ibid, that, assuming this court hail juris
diction to entertain an appeal with respect 
to an order for taxation of a bill of costs 
applied for by a third party, it should not 
interfere with the decision of the provincial 
courts, which were the most competent tri
bunals to deal with such matters. SlcUugan 
v. McQugan, 21 8. C. It. 2IS7.

Only Mutter in Dispute.] — Set» Mc
Kay v. Township of Hinchinbrookc, 24 S. C. 
K. to.

Discharge of Ball Delay.]—An appeal 
from an order of the full court refusing to 
set aside an order for the discharge of hail 
on account of delay in entering up judgment, 
will not he entertained, as the matter G one 
of practice in the discretion of the court be- 
low. SamiimB v. veines, 16 S. 0. it. 668,

Irregularity—Cane Improperly on Caper 
in Court below—Affidavit» in Iteply,]—See 
June» v. Tuck, 11 8. C. B. 197.

-------- Execution.]—A judgment of the
court of Queen's bench for Lower Canndn 
I appeal side I held that a venditioni exponas 
issued by the superior court of Montreal, to 
which court the record in a contestation of 
an opposition had been removed from the su
perior court of the district of Iberville, un
der art. 188, <*. C. V.. was regular. On an 
appeal to the supreme court of Canada 
Held, that on a question of practice such as 
this the court would not interfere. Mayor
••I Montreal v. Brown, 2 App, Oas. 168, to!
lowed. Arpin v. Merchants flank of Canada, 
24 S. C. R. 142.

-------- Judgment.]—It appeared by the
procedure in the case that McD. and C. had 
been irregularly condemned jointly to pay the 
amount of the judgment. Yet, as McD. had 
pleaded to the merits of the action, and had 
taken up fait el cause for C. with his know
ledge, and both courts below had held them 
jointly liable, the supreme court of Canada 
would not interfere in such u matter of prac
tice and procedure. Macdonald v. Fcrdais, 
22 8. C. R. 2tK).

Special Circumstances. |—Decisions of 
provincial courts resting anon mere questions 
of procedure will not he interfered with on 
appeal to the supreme court of Canada ex-
■ under special circumstances. Ferrie i. 
Tnpannier, 24 8. C. R. 8tl.

Substantial Rights —Order for Resale.]
The supreme court of Canada will take into 

itlon questions of practice when they 
"vo|\e substantial rights or the decision ap- 

}••••' !•■«! from may cause grave injustice. Part
■ I lands seized by the sheriff had been with
drawn before sale, hut on proceedings for folle 
* i1 here it was ordered that the property de-
I rihed in the procès verbal of seizure should 
!»• resold, no reference being made to the
II irt withdrawn. On appeal, the court of

Queen's bench reversed the order, on the 
ground that it directed a resale of property 
which had not been sold, and further, because 
an apparently regular sheriff's deed of the 
lands actually sold had been duly registered, 
and had not been amnill.il by the order for re
sale, or prior to the prociwlings for folle 
enchère: Held, that the court of Queen'* 
bench should not have set aside the order, hut 
should have reformed it by rectifying the 
error. Lambc v. Ai mstrong, 27 S. C. 11. 3<K1.

-------- Revocation of Judgment.]—Where a
grave injustice has been inflicted upon a 
party to a suit, the supreme court of Canada 
will interfere for the purjiose of granting 
appropriate relief, although the question in
volved upon the appeal may be one of local 
iractice only. Lambc v. Armstrong. 27 S. <’. 
t. 390. followed. Eastern Townships llank v. 

«Iran. 29 8. C. R. 193.
See Kandick v. Morrison, 2 8. C. R. 12.

3. Question» of Fact.
Award—Value of Land.]—See The Queen 

v. Paradis, The Queen v. Ileaulieu. Ht S. C. 
R. 710; Lemoine v. City of Montreal, 23 S. <’. 
It. 390; The Queen v. Hubert. 14 S. C. It. 737.

Concurrent Findings of Two Coarts.]
—The finding of two courts on a question of 
fact will not he interfered with by the su
preme court. Sehwcrsenski v. Vineberg. 19 
8. C. It. 243.

The supreme court of Canada, on appeal 
from a decision affirming the report of a re
feree in a suit to remove executors and trus
tees. which report disallowed items in ac
counts previously passed by the probate court, 
will not reconsider the item so dealt with, 
two courts having previously exercised a judi
cial discretion as to the amounts, and no 
question of principle lieing involved, tirant v. 
Madmen, 23 8. C. It. 310.

Held, that, though the case might properly 
have been left to the jury, as the judgment of 
nonsuit was affirmed by two courts, it should 
not he interfered with. Head ford v. MeClary 
Mfg. Co.. 24 8. C. It. 291.

If a sufficiently clear case is made out. the 
court will allow an appeal on mere question* 
of fact against the concurrent findings of two 
courts. Arpin \. The Queen, 14 8. C. li. 786, 
Schwerseiiski v. Vineberg. 19 8. C. It. 21.3, 
and Lemoine v. City of Montreal. 23 8 C. 
It. 390, distinguished. Xorth Hritish and 
Mercantile Ins. Co. v. Tour ville, 25 8. C. It. 
177.

In an action where the defendants counter
claimed for damages caused by the defective 
construction of a boiler for their steamer, 
which had collapsed Held, that conclusive 
effect should not he given to the evidence of 
witnesses called as experts as to the cause 
of the collapse, who wen* not present at the 
time of the accident, whose evidence was not 
founded upon knowledge, hut was mere matter 
of opinion, who gave no reasons and stated no 
farts to shew upon what their opinion was 
based; and where the result would he to con
demn as defective in design and faulty in ron- 
struction all hollers built after the same pat
tern, which the evidence shewed were in gen-
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eral une. The judgment, therefore, allowing 
the counterclaim was -el aside. though against 
tlie concurrent findings of two courts In-low. 
William flu hi il I un !//</. Co. v. \iit"iia Linn 

b* I1'"/ 'iml I//-/ f O., SH 8 « || ' »

The supreme court of Canada will take 
quest ions of fin i into consideration on appeal, 
anil if it clearly amieant that there has bis-n 
an error in tin- auniiwion or appreciation of 
evidence by the court below, their decision* 
may lie rever-isl or varied. North Itritish and 
Mercantile In-. « ... v. Tourville. 35 S. ( '. It. 
177. followed. Lrfi iiiih iiin v. Beaudoin. 2S 
8. C. It. SSI.

In an action by an employee to recover 
damages for injurie- sustained, there was 
some evidence of neglect on the part of I lie 
employers which, in tin- opinion of both court* 
below, might have been tile cause of the acci
dent through which the injuries were sustain
ed. and both court* found that the accident 
Was due to the fault of the defendant* either 
in neglecting to cover a dangerous part of u 
revolving shaft temporuril> with hoards or to 
disconnect the shaft or stop the whole mn- 
ehinery, while the plaintiff wa* required to 
work over or near the shaft : i le Id. that, al
though the evidei......in which the courts below
based their findings of fact might appear weak, 
and there might In- room for the Inference that 
the primarx cause of the injurie* was the 
plaintiff's own imprudence, tin- supreme court 
of Canada would not. on appeal, rexer-e such 
concurrent linding* of fact. f/> Matthew* 
I n. v. Bouchard, 2H 8. C. It. 580.

Although there may Ik* concurrent finding* 
on questions of fact in both court* below, 
the supreme court of Canada will, upon ap
peal. interfere xxitli their decision where it 
clearly appears that a gros* injustice has Iw-en 
occasioned to the appellant, and there is evi
dence sufficient to justify linding* to the con
trary. I it u nf Mon Inal v. Cadicujt, 2! I S. C. 
ft. 616.

Where there d<s*s not clearly appear to baxe 
Iknmi error in tin- finding* of the courts below, 
they will not be disturbed on appeal Paradi* 
v. Municipality of Lint oil mi, ."ill S. C. It. 406.

Damages. I The supreme court will not 
interfere xxitli the amount of damages as 
sessed Iix a judgment ap|s-aled from if there 
i* evidence to support it. Moiitrml (la* Co. 
v. st. I.'inn nt, ( itu nf Si. Henri v. St. I.aur 
nit. I'd 8. C R. 170.

Election Petition /.Vror.| Held, that 
the supreme court on appeal will not rexer-e 
on mere matters of fact tla- judgment of the 
Judge who tries an election petition, utiles* 
the matter of the evidence is of such a nature 
a- to convey an irresistible conviction that, 
the judgment is not on lx wrong. Inn i- er
roneous. Montcalm Election, Mini nan v. 
Duijnn, 1) 8. C. It. !M.

Sit, also, Uirtliii r Election, (L in renr v.
Cuthhi rt, tl 8, C. R. 1(12.

Evidence Taken on Com mission /»*«
Vernal ol Judy on nt. | Where l lie witnesses 
have not Ihs-ii hennl in the presence of the 
Judge, hut their depositions were taken before 
a commissioner, a court of ap|M-al may deal 
with the evidence more fully than if the trial 
Judge had heard it. or there had In-i-ii a lind
ing of fact by a jury, and may reverse the

finding of the trial court if such evidence war
rant* it Milliard v. Hurt, -7 8. it. 510.

Finding of Court -Error.] Where a 
judgment ap|s*uled from i* founded wholly 
upon questions of fact, the supreme court of 
Canada will not reverse it unless convinced 
beyond all reasonable doubt, that such judg 
ment is clearly erroneous. Arpin v. Tno 
(Jin hi, 11 8. V. R. 73it.

In an action against a rnilxvuy company 
for damages for loss of property by lire al
leged to have lieen occasioned by sparks from 
an engine or hot-box of a passing train, in 
which the court appealed front held that there 
xxa* no sufficient proof that the lire occurred 
through the fault or negligence of the com
pati x . and it was not shewn that such linding 
was clearly wrong or erroneous, the supreme 
court would not interfere with the finding. 
Suirnac v. ('mirai Fernowl It. 11". Co., 2d 
8. C. R. (HI.

Jury (mut .linhji'n t'haryi. | I'luh-r 
rule 17*5 of the Judicature Act of Nova Scotia
ill*...... art can take a case which has ls**n
pa— oil upon by a jury into its own hand* and 
dispose of it. if all the pro|H*r material* on 
which to decide are before it. but in this 
case the materials essential to the final dis- 
iNwitiou of tla- case were not Is-fore the court, 
and there uiu-t be a new trial. The supreme 
court, as an appellate court of the Dominion, 
should not approve of such strong observa
tion* being made by a Judge as were made 
in this ease, in effect charging upon the ffe- 
fendaiits fraud not set out in the pleading* 
and not legitimately in issue in the cause. 
II a nl man v. Pat nam. IS 8 ('. R. 714.

Ijurilion* not IHayoaed of—IHarc 
fiord of Einiliiio*- Motion for ./udymeut.]— 
This case coming before the court below on 
motion for judgment under the order which 
governs the practice in such cases, and which 

| is identical with English order 40. rule 10. 
of the orders of 1S75. the court could give 
judgment finally determining all questions in 
dispute, although the jury might not have 
found on them all: but that rule doe* not en 

( able a court to dispose of a case contrary to the 
finding of u jury, lu case the court considers 
particular findings to be against evidetnv, 
all that can Is- done is to award a new trial, 
either generally or in part under the powers 
conferred by the rule similar to the English 
order 3U. rule fit. The supreme court of 
Canada, giving the judgment that the court 
Itelow ought to have given, was in this case 
in a position to give judgment upon the ex id- 
••nee at large, there being no finding* by the 
jury interposing any obstacle to their 
doing, and therefore a judgment should I*- 
entered against both defendants for #sh,inio 
and costs. Si n ill \. Itrih*h Columbia Toicnnj 
ami Tran* yurt atm n to., M 8. C. It. 537.

---------I enlict Affirmed.]—A jury having
pronounced on the question of fact, and their 
verdict having lieen affirmed by the supreme 
court of New ItruiiRwiek, the supreme court 
declined to interfere with the finding. Camel* 
v. Barm, 14 8. ('. R. 25(1.

--------- Withdrawal IH*yo*ition by l.'ourt
—t'oiiHcnt.] On the trial of an action against 
a railway company for injurie* alleged to have 
been caused by negligence of the servants of 
the company in not giving pr<q>er notice of
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ili«* approach of a train at a crossing, whereby 
the plaintiff was struck by the engine and 
hurt, the case was withdrawn from the jury 
by consent of counsel for ls)th parties ami 
i. 'i iTed 10 the full court, with power to draw 
inferences of fact, and on the law ami facts 
either i" assess damages to the plaintiff or 
enter a judgment of nonsuit. Un appeal from
the decision of the full court assessing dam-
.i*ea to ihe plaintiff: Held. that, as by the 
nractice of the supreme court of New llriins 
wick all matters of fact must lie decided by 
the jury, and can only he entertained by the 
court by consent of parties, the full court, 
in considering the case pursuant to the agree
ment at the trial, acted as a quasi arbitrator, 
and its decision was not open to review on 
appe.il as it would have been if the judgment 
had lieen iriven in the regular course of judi
cial procedure in the court. Held, further, 
that if the merits of the ruse could Is- enter
tained on appeal, tin- judgment ap|*-alod from 
should Is- affirmed. Canadian I’aeific It II. 
Co. v. Hi mini/, 23 S. ('. It. 33.

Nantira! Question Balance of Tend-
moiiu | Where u disputed fact, involving 
nautical questions, is raised by an appeal 
from the judgment of the maritime court of 
- • tario. aa in the case of a collision, the 
supreme court will not reverse the decree of 
the Judge of the court below, merely upon a 
balance of testimony. The 1‘iclon, I h-i uaig 
v. Ac if A, 1 S. ('. It. «MM.

Reversal of Judgment below lient t,r 
alion of Original Finding.]- tin an appeal to 
the supreme court from u judgment of the <-\ 
chequer court increasing the amount awarded 
by the- olliuiul arbitrators to the claimant for ; 
expropriation of land for the Intercolonial 
Railway :—Held, reversing the judgment of | 
the exchequer court and restoring the award ! 
;»f the official arbitrators, that to warrant an ! 
interference with an award of value neces
sarily largely speculative, mi appellate court 
must he satisfied beyond all reasonable doubt 
h.at some wrong nrlnclple hie i-• n acted on 
or something overlooked which ought to have 
been considered by the official arbitrators, ami 
upon the evidence in litis case this court re
fused to interfere with the amount of com
pensation awarded by the official arbitrators. 
The fjutvn v. 1‘aradu, The Owen v. Beaulieu. 
10 8. C. It. 710.

When» a judgment upon questions of fact 
rendered in a court of first instance has Item 
reversed niton a first appeal, n second court 
of appeal should not interfere to restore the 
original judgment, unless it clearly appears 
that the reversal was erroneous. Ilemcm v. 
Montreal Steam Laundry Co., 37 S. (*. It.

Judgment of court below, holding that the 
evidence was not sufficient to rebut the pre
sumption that upon a sale of goods to a liter 
«-liant the price stated in the invoice was that 
agreed upon, reversed, upon the ground that 
>he Iippcal depended on mere matters of fact, 
as to which an appellate court should not 
interfere. Kearney v. Lvtellkr, 37 S. <\ l(. 1.

On a reference Mug made to the official 
arbitrators of certain claims made h.v one 11, 
against the government for damages arising

i '>f .......... largement of Ihe Lai-hine canal,
to land situated on said canal, the arbitrators 
awarded II. $'.t.3Hi in full anil final settlement

of all claims. On an apjieal taken to the ex
chequer court h.v II. tills amount was in
creased to sFVi.'.KH). including #.ViU0 for dam
ages eausi-d li» the land from 1X77 to 1884. by 
leakage from the canal simv its enlargement, 
and the Judge reserved the right to 11. to 
claim for future damages from that dale. On 
appeal in the supreme court of t'anada:— 
Held, reversing tin- judgment of the exchequer 
court and confirming the award of the ar
bitrators. that it must he taken that tin- arbi
trators dealt with every item of II."s claim 
submitted to them and im-hided in their award 
all past, present, mid future damages, and 
that the evidence did not justify au Increase 
of the amount awarded. Tin tauten v. Hubert, 
14 S. C. It. 737.

See Connettv v. Dun. 18 S. <\ It. 232. pout 
II. 3 (ci.

4. Other Cane».

Conrt Equally Divided Effect of, a» a
I let-in ion. | When the supreme court of <'a ti
lt da In a case in appeal is equally divided, so 
that the deelsion appenled against stands nu
n-versed. the result of the case in the supreme 
court affects the actual parties to the litiga
tion only, and the court, when a similar case 
is brought before it. is not bound by the re
sult of the previous ease. Slannleml Election
Cane. 30 8. It 13.

Election Petition I'reliminarii Ohjer- 
tit in». | An extremely strong ease should lie 
shewn to indure the court to allow an appeal 
from the judgment of the court below on pre
liminary objections. Shelburne Eleelion 
( /loin. •, Itobertnon v. I.aunt. 14 S. ('. It. 
3Ô8.

Evidence Improper tdmi*«ioii.| If in a 
case tried without a jury, evidence has been 
improperly admitted, a court of appeal may 
reject it and maintain the verdict, if the 
remaining evidence warrants it. Merritt v. 
lit /it-natal, 3.*i S. C. It. lot).

Ground not Taken in Court below
Xecenaity for .1 wndinent.]— The respondent 
sued the appellants to recover damage* al
leged to have been sustained by reason of the 
obstruction of the river Miramichi by appel
lants' Isxim. The pleas wen- "not guilty” 
and “ leave and license." Un the trial counsel 
for the appellants proposed to add a plea, 
that the wrong complained of was occasioned 
by an extraordinary freshet. Tile counsel for 
the res|Miiii|ent objected on the ground that 
such plea might have been demurred to. The 
Judge refused ihi- application, because he in
tended to admit the evidence under the plea 
of "not guilty." Un appeal, the counsel for 
the np|iellniits contended that the obstruction 
complained of was justified under 17 Viet. e. 
10 i.V It. i. incorporating the appellants : — 
Held, licit the iipiM-llaiits, not having put in a 
plea of justification under the statute, or ap
plied to the supreme court of New Itrunswick 
in banco for leave to amend their pleas, could 
not rely on that ground la-fore this court to 
reverse the decision of the court below. South- 
lies# Bntitn Co. v. McMillan. 3 S. t*. It. 701).

--------- Might of .lcfioa.1—Absolute want of
legal right of action may lie invoked by a de
fendant at any stage of a suit. Judgment in 
3 (J. IV It. 1 overruled on the motifs, hut
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iitfirmed in its insult. McFarren v. Montreal 
Park and Inland If. II'. Co., 30 8. K. 410.

------— Validity of Instrument.']—Whore the
issues have been joined in n suit and judgment 
rendered upon pleadings admitting and relying 
upon a written instrument, an object ion to 
the validity of the instrument taken for the 
first time on an appeal to the supreme court 
of Canada comes too late and cannot be enter 
tained. The (Jurcn v. Poirier, 30 S. C. It. 
SO.

Reference Ifrport on Matters Extra.]— 
The decision in 10 X. S. Rep. 341. confirming 
the report of a master on a reference, reversed 
on the ground that the master had exceeded 
his authority and reported on matters not re
ferred to him. Doull v. Mcllrrith, 14 S. ('. R. 
730.

Technienl Grounds .Si/rpriir.]—An ap
pellate court will not give effect to mere 
technical grounds of appeal, against the mer
its and where there has been no surprise or 
disadvantage to the appellant, (iorman v. 
Diwon. 2<> S. ('. R. N7.

Wiudiug-np Order- Notice.]—It is a 
substantial objection to a winding-up order 
appointing a liquidator to the estate of an 
insolvent company under 45 Viet. c. 23 I D. i. 
that such order lias been made without notice 
to tlie creditors contributories, shareholders, 
or members of the company, as required by 
k. 24 of the said Act, and an order so made 
was set aside and the fietition therefor re
ferred back to the Judge to be dealt with 
anew. Shoolbred v. In ion Fire Ins. Co., 14 S. 
C. R. <124.

II. Appeal—Jviunihvriox a.mi Riuiit.

1. Acquiescence in Judgment.

Abandonment in Intermediate Court.]
— In an action in which the constitution 
ality of 31$ Viet. c. SI ( Q. I was raised by 
the defendant, the attorney-general for the 
Province of Queht*c intervened, and the judg
ment of the superior court having maintained 
the plaintiff’s action and the attorney-gen
eral's intervention, the defendant appealed to 
the court of Queen's bench, but afterwards 
abandoned his appeal from the judgment on 
the intervention. On a further appeal to the
supreme court of Canada from the judgment
of the court of Queen's bench in the principal 
action, the defendant assorted the right to 
have the judgment of the superior court on 
the intervention reviewed :—Held, that the 
appeal to the court of Queen’s bench from the 
judgment of the superior court on the inter
vention having been abandoned, the judgment 
on the intervention of the attorney-general 
could not be the subject of nil appeal to this 
court. Hall v. McCaffrey. 20 S. C. R. 310.

Agreement of Solicitor.]—By a judg
ment of the court of Queen's bench, the de
fendant society was ordered to deliver up a 
certain number of its shares upon payment 
of a certain sum. Before the time for appeal
ing expired, the attorney ad litem for the 
defendant delivered the shares to the plain
tiff's attorney and stated that he would not 
appeal if the society were paid the amount 
directed to be paid. An appeal was subse
quently taken before the plaintiff's attorney

complied with the terms of the offer. On a 
motion to quash the appeal on the ground 
of acquiescence in the judgment : Held, that 
the appeal would lie. Société Canadienne- 
Française de Construction de 'Montreal v. 
Davcluy. 20 8. C. R. 440.

2. .1 mount in Controversy.

(a) Exchequer Court Cases.

Affidavits Establishing' Amonnt
Costs.]—On a motion to quash an appeal, 
where the respondents filed affidavits stating 
that the amount in controversy was less than 
the amount fixed by the statute as neceeaanr 
to give jurisdiction to the appellate court, 
aid affidavits were also filed by the appellants 
shewing that the amount in controversy was 
sufficient to give jurisdiction under the stat
ute. the motion to quash was dismissed, but 
the appellants were ordered to pav the costs, 
ns the jurisdiction of the court to hear the 
appeal did not appear until the filing of the 
appellants’ affidavits in answer to the motion. 
hresehel v. .liter Incandescent Eight Mfa. Co., 
28 8. C. It. 208.

(hi Ontario Cases.
Ontario Enactment I'ltra lire*.]— 

Section 43 of the Ontario Judicature Act, 
1881. which provides that in cases where the 
amount in controversy is under $1.000 no ap
peal shall lie from the decision of the court 
of npneal to the supreme court of Canada, ex
cept by leave of a Judge of the former court, 
is ultra vires the legislature of Ontario and 
not binding on this court. Remarks on an 
order granting such leave on appellant under
taking to ask no costs of appeal. Clarkson 
v. Ifyan, 17 8. C. R. 251.

Original Demand Amount Involved in 
Appeal.] NVhere the jurisdiction of the su
preme court of Canada to entertain an appeal 
is doubtful, the court may assume jurisdiction 
when it has been decided that the appeal on 
the merits must !*> dismissed, firent Western 
R. W. Co. v. Braid. 1 Moo. P C X. 8. 101, 
followed. By 00 Ac 01 Viet. c. 34. s. 1. s.-s. 
(c) (I).), no appeal lies from judgments of the 
court of appeal for Ontario unless the amount 
in controversy in the appeal exceeds $1.000. 
and by s.-s. (fI. in case of difference it is 
the amount demanded, and not that recovered, 
which determines the amount in controversy : 
—Held, that to reconcile the** two sub-sec
tions, s.-g. (f) should probably be rend 
ns if it meant the amount demanded upon 
the appeal. To read it ns meaning the amount 
demanded in the action, which is the construc
tion the court has put upon R. S. C. c. 
135. s. 20. relating to appeals from the Pro 
vince of Quebec, would seem to be contrary 
to the Intention of psrliament. Lnberge v, 
Kquilnhle Life Assurance Society. 24 S. C. R. 
511. distinguished. Itain v. Anderson, 28 8. 
C. It. 481.

Setting aside Second Mortgage -
Surplus over First Mortgage—Title to Land.]

While an action to set aside a second mort
gage for $2.200 was pending, the mortgaged 
lands were sold under a prior mortgage, 
and the first mortgagee, after satisfying his 
own claims, paid tlie whole surplus of the
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proceeds of tbe sa Ip. amounting to $27u, to the 
defendant as subsequent incumbrancer. Juilg 
m.'iit «ns afterwards rendered declaring the 
second mortgage void, and ordering the de
fendant in pay to the plaintiff, as assignee for 
the benefit of creditors, the amount of $270 
so received by him thereunder, and this judg
ment was allirmed on ap|s>al. Vpon an appli
cation to allow an np|ieal Imnd on further 
ap|s*al to the supreme court of Canada, ob
jections were taken for want of jurisdiction 
under the clauses of the Act «M» & «11 Viet. c.

but they were overruletl by a Judge of 
the court of appeal for Ontario, who held that 
an interest in real estate was in question, and 
the appeal was accordingly proceeded with, 
and the appeal case and factions printed and 
delivered. On motion to quash for want of 
jurisdiction when the appeal was called for 
hearing :—Held, that the case did not involve 
a question of title to real estate or any Inter
est therein, but was merely a controversy in 
relation to an amount less than the sum or 
Milne of fl.tNW, and that the Act «Ml & «11 
Viet. v. ."14 prohibited an appeal to the supreme 

■ Miirt of t'anadn. Jennyn v. 'fete, 28 8. ('. It. 
497.

Statute of Canada —Application to Pend 
infi —The Act «10 iV 111 Viet. c. ."51
(O.i. which restricts the right of appeal to 
the supreme court in cases from Ontario as 
therein sjiecified, does not apply to a case In 
which the action was pending when the Act 
came into force, although the judgment dir
ectly appealed from may not have been pro
nounced until afterwards. Jlyde v. I.indsay. 
211 S. C. It. 90.

N-r Fisher v. Fisher, 28 8. ('. It. 404.

(c) Quebec Cases.
Account—Compensation.] — The plaintiff, 

who had acted ns agent for the late .1. It. 8., 
brought an action for $1.471.««7 for a balance 
of account, as negotiorum gestor of .1 It S . 
against the ilefendants. executors of J. It. 8. 
Tin- defendants, in addition to a general 
denial, pleaded compensation for $3.419 and 
interest. The plaintiff replied that this sum 
was paid by a dation en pomment of certain 
immovables. The defendants answered that 
the transaction was not a giving in payment 
but a giving of a security. The court of 
«.•«icon's bench, reversing the judgment of the 
superior court, held that the defendants had 
been paid by the dation en paiement of the 
immovables, and that the defendants owed a 
balance of $1.104 to the plaintiff :—Held, that 
the pecuniary interest of the ilefendants. 
affected b.V the judgment appealed from, was 
more than $2.000 over ami above the plain
tiff's claim, and therefore the case was ap|>eal- 
ahle umler It. 8. ('. e. 135, s. 21» Hunt v. 
Taplin, 24 8. C. It. 30.

Allowance — Annuity.]—An action for 
$200. being one instalment of an annuity pay
able under a will, was dismissed, and the 
plaintiff appealed :—Held, that the amount In 
controversy was only $290. although the judg
ment might affect future payments. Rodicr 
v. Lapinre. 21 8. C. It. 09.

-------- Maint» naner of Hazard.]—In an
rmn en declaration de paternité the plaintiff 

claimed an allowance of $15 per month until

the child « then a minor aged four years and 
nine months • should attain the age of ten 
years, and for an allowance of $2«» per month 
thereafter “ until such time as the child 
should tie able to support ami provide for him
self" The court below. following i In* deci
sion in l.izotle v. I •«•scheueau. <i Leg. News 
107. held that, under ordinary circumstances, 
such an allowance would cease at tin* age of 
fourteen years : Held, that the demande must 
be understood to be for allowances only up 
to the time the child should attain the age of 
fourteen years and no further, so that, apart 
from the contingent character of the claim, 
the demande was for less than the sum or 
value of $2.«MH»> and consequently the ease was 
not appealable under the provisions of s. 21» of 
the Supreme and Exchequer Courts Act,even if 
an amount or xalue of more than $2.«HNi might 
become involved under certain contingencies 
ns a consequence of the judgment of the court 
below, ltodier v. I ,a pierre. 21 8. C. It. «19, 
followed. Macdonald v. Calivan, 28 8. C. It. 
258.

Award -Interest—('out*.] — In nil action 
to set aside an award of $1.974.25. Strong and 
Taschereau. .1.1.. doubted the jurisdiction of 
the supreme court of Canada to hear an appeal 
from a decision of the court of Queen's liench. 
Lower Canada, because, to make up the ap
is»» lab le amount, either Interest accrued after 
date of award or the costs taxed on the arbi
tration proceedings would have to Is* added. 
Quebec, Montmorency, ami t'harlccoi* H. 11. 
Co. v. Mathieu. 19 8. C. It. 429.

Bank Shares — Actual lV/fac.] — Where 
the matter in controversy is bank shares, their 
actual value at the time of the institution of 
the action and not their par value will deter
mine the right of appeal under s. 29 of the 
Supreme and Exchequer Courts Act. and the 
actual value of such shares may be shewn 
by affidavit. Muir v. Carter, llulnns v. Car
ter. 16 8. C. It. 473.

Damages — Court of First Instance.] — 
Where the plaintiff in an action for $19.000 
damages obtains a judgment in the *u|ierior 
court for Lower Canada for $2,000. and the 
defendant appeals to the court of Queen's 
bench, where tlie judgment is reduced below 
said amount of $2.<»00. the case is appealable 
by the plaintiff to the supreme court, the value 
of the matter in controversy as regards him 
being the amount of the judgment of the 
superior court. The amount of damages 
awarded in his discretion by the Judge who 
tries the case in the court of first instance, 
should not be interfered with bv a court of 
appeal, unless clearly unreasonable and un
supported by the evidence, or there Is» some 
error in law or fact, or partiality on the part 
of the Judge. Levi v. Iteed. 0 S. C. It. 4X2. 
and (iingras v. Desilets. Cassels* pig. 2nd 
ed.. 212. followed. Cassette v Dun. lx 8. C. 
It. 222.

--------  Demand — Amending let ] — The
statute 54 & 55 Viet. c. 25. s. 3. which pro
vides that " whenever the right to appeal is 
dependent upon the amount in dispute, such 
amount shall lie understood to Is- that de
manded. and not that recovered, if they are 
different." does not npplv to rases in which 
the superior court has rendered judgment, or 
to cases argued and standing for judgment ten 
délibéré' Is-fore that court, when the Act 
came into force (3«»tb September, lxp] «.
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Williams v. Irvine, 22 S. ('. U. lus. followed. 
In actions for damages claiming more than 
SL’.uiMi, the court of Queen's bench for Loxver 
Canada. on ap|s-al in one case, gave tlu* plnin- 
tilî judgment for $8uo, reversing the judgment 
of the superior court, which hud dismissed the 
action-, and in the other cases, on appeal by 
the défendants, affirmed the judgments of the 
superior court giving damages fur an amount 
less than S-.imih; Held, following Mouette v. 
Ijofeln re. Il» S. ('. It. 387. that no appeal 
would lie to the supreme court, in these caws, 
hv the defendants, from the judgfnent of the 
court of Queen's bench, under Lilt of c 13.1, 
li. S. Co in a v. /.'id n*. Mitchell v. Tim-
holme, Millh v. Limoges, 22 8. C. 11. 331.

Disavowal of Attorney Petition 
. I inouni of •hnlyiiii i.t against Petitioner.]— 
In .hi action brought in I St Ml for the sum of 
8Stmi and interest at txvelw anil a half per 
cent, against two brothers. S. .1. It. and W. 
Mch. 11., being the amount of a promissory 
note signed by them, one copy of the summons 
"a- < rveil at the domicile of S. ,1. It. at Three 
Hivers, the other defendant, W. Mel). 1).. then 
residing in the State of New York. Un the 
return of the writ, the respondent liled an 
appearance as attorney for both defendants, 
and proceedings were suspended until 1874, 
when judgment was taken, and in December* 
1880. upon the issue of an alias writ of execu
tion. the appellant, having failed in an opposi
tion to judgment, liled a petition in disavowal 
of the respondent. The disavowed attorney 
pleaded inter alia that lie had been authorized 
to appear by a letter signed by S. J. D.. and 
also prescription, ratification, and insufficiency 
of the allegations of the petition of disavowal. 
The petition in disavowal was dismissed, un 
appeal to the supreme court of Canada, the 
respondent moved to quash the appeal, mi the 
ground that the matter in controversy did not 
amount to the sum of $2.000: Held. that, li
the judgment obtained against the appellant in 
March. 1874. on the appearance tiled by the 
respondent, exceeded the amount of $2.000, 
the judgment on the petition for disavowal 
was appealable. Dawson v. Dumont. 20 S. ( 
H. 7UU.

Execution — Proceeds of Sale—Right to 
Share — Interest of Appellants — Annulling 
I''/.]—K. I plaintiff ) contested an opposition 

A tin de conserver for $21.000 tiled by L. on 
the proceeds of a sale of property upon the 
execution by K. against II. & Co. of a judg
ment obtained by l\. against II. <Y Co. for 
$1,120. The superior court dismissed L.'s 
opposition, but on appeal the court of Queen's 
bench maintained the opposition and ordered 
that L. he collocated au marc la livre on the 
sum of $0.'l0, living the amount of the pro
ceeds of the sale: Held, that the pecuniary 
interest of K. appealing from the judgment of 
the court of Queen's bench being under $2.000, 
the case was not appealable under K. S. C. 
c. m. s. 20. fJendron v. McDougall, Casuels* 
Dig. 420. followed. Held. also, that s. 3 of 
fi4 & .1.1 Viet. c. 2.1. providing for an ap|s>nl 
where the amount demanded is $2,000 or over, 
had no application to the present case. King- 
horn v. Larue, 22 8. C. It. 347.

Fraudulent Conveyance - lmount of 
Attacking Creditor's Claim. | K. !•*. !•’. sold to 
<i. for $8,000 land mortgaged for $7.<MM). with 
a right of réméré for one year. A month 
Inter E. F. F. assigned, and J. F. et al., credi
tors of E. F. F. in $1.880. brought an action

against <1. to have the deed of sale of the land, 
which was valued at over SJI.ihio. -el aside as 
made in fraud of creditors. Fpoii appeal by 
.1. F. et al. to the supreme court of Canada 
from the judgment of the court of Queen's 
bench for Lower Canada affirming a judg
ment dhmissim; the action:- Held. that, as 
tin* appellant-' own claim was under $2.<MHI. 
and they did not represent the creditor- of E. 
F. F. the amount in controversy was insuffi
cient to make the ea-c appealable. Platt v. 
Pi rland, 21 8. C. H. 32.

Incidental Demand. | — In an action for 
séparation de corps the plaintiff asked for 
delivery up of her property xalueii at $18.01)0;

Held", that this" demand, being only inci
dental to the main cause of action, could not 
give the court jurisdiction. Talbot v. (Suit- 
martin, 3U S. C 1!. 182.

Interest I dding to Demand. | See 
Dufresne v. Uuivremunt, 2U 8. C. R. 210.

Interest Barred by Prescription.) —
Held, that, although the amount claimed in 
this case by the declaration was made to ex
ceed $2,000 by including interest which hail 
been barred by prescription, the appeal xvould 
lie. Agottc v. Isoucltcr, !l 8. C. It. 4«M).

Judgment not Establishing Amount
—Appeal by De fendu nt. |—The supreme court 
has no jurisdiction under s. 20 of the Supreme 
and Exchequer Courts Act, upon an apjsNil 
by the defendant, where the amount in con
troversy has not been established by the judg
ment appealed from. Ontario and (Quebec It. 
II. Co. v. Marelicterrc, 17 8. C. It. 141.

Original Demand — .1 mount of—Judg
ment. |—lly 38 Viet. c. 11, s. 17. no appeal 
shall be allowed from any judgment rendered 
in the Province of Quebec in any case where
in the sum or value in dispute does not 
amount to $2,000:—Held, that in determining 
the amount or value in dispute in cases of 
optical by a defendant, the proper course is to 
look at the amount for which the declaration 
concludes, and not at the amount of the judg
ment. Jofftn \ . Dari, \ 8. C, R. 821.

L„ appellant, sued It., the respondent, be
fore the superior court at Arthnhnska, in an 
action of damages (laid at $10,000 ifor slan
der. The judgment of the superior court 
awarded to the appellant u sum of $1,000 for 
special and vindictive damages. It. appealed 
to the court of Queen’s bench, and L„ the 
present appellant, did not ask. by way of 
cross-appeal, for an increase of damages, but 
contended that the judgment for $1.01 M) should 
lie continued. The court of Queen's bench 
partly concurred in the judgment of the 
superior court. Imt differed as to the amount, 
because L. had not proved special damages, 
and the amount awarded was reduced to $.100, 
and costs of appeal were given against the 
present npis-llnut. !.. thereupon appealed to 
the supreme court: Held, that L„ the plain
till", although respondent in the court below, 
and not seeking in that court by way of cross- 
appeal an increase of damages beyond the 
$l,t N tu, was entitled to appeal, for, in deter
mining the amount of the matter in contro
versy between the parties, the proper course 
was to look to the amount for xvhich the de
claration concluded, and not at the amount of 
the judgment. Joyce v. Hart, 1 8. It. 321. 
reviewed and approved. Levi v. Reed, U S. C. 
It. 4S2. Hilt see the next case.
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Where il»' plaintiff has acquiesced in the 
judgment of I ho court of first instance by not 
appealing from the sumv, the men «tire of value 
inr iletorminlng his right of appeal under s.
UP ui tin- Supreme and Exchequer t'ourls Act, 
is the amount awarded by the said judgment 
of the court of first instance, ami not the 
amount claimed by his declaration. Levi v. 
Reed, <> S. It. 482. overruled. Allan v. 
I'iatt. lil App. ('as. 7s<l. referred to as over
ruling Joyce v. Hurt, 1 8. ( '. It. 321. Mouette 
v. Lefebvre. Hi S. ('. It. 387.

--------Amount of—Judgment - Amending
1 et. | My virtue of s.-s. 4 of s. 3 of c. 23 of 3 l 

X 33 Viet., in determining the amount in dis
pute in cases in npooal to the supreme court 
of Canada, the proper course is to look at the 1 
amount demanded by the statement of claim. 
■m n though the actual amount in controversy 
in the court apnealed from was less than 
SJ.iMMt. Thus, where the plaintiff obtained a 
indûment in tin- court of original jurisdiction 
for less than #2.<HHi. and did not take a cross- 
appeal upon the defendants appealing to the 
intermediate court of appeal, where such judg
ment was reversed, he was entitled to appeal 
to this court. Levi v. Reed. t! S. ('. R. 4*2, 
approved and followed. La berge v. Equitable , 
/.i/i Assurance Socicy, 24 S. ('. R. fib.

------  Court of llcvietc.'] —I*nder .r»4 & 35
Viet. c. 23. s. 3, s.-s. 3. there is no appeal 
in the supreme court of Canada from a deci
sion of tin* court of review which would not 
lie appealable as of right to the privy council. 
Art. 2311, R. S. <].. which provides that 
•• whenever the right to appeal is dependent 
upon ihe amount in dispute, such amount ; 
shall be understood to lie that demanded and 
not that recovered, if they are different," 
applies to appeals to the privy council. In
terest cannot lie added to the sum demanded to 
raise ii to the amount necessary i" give a 
right of appeal. Stanton v. Home Ins. Co.,
2 Leg. News 314. approved. Dufresne v. 
Uunrcmont, 2lt S. O. It. 210.

In appeals to the supreme court of Canada 
from the court of review (which, by 3I X 53 
Viet. e. 23. s. 3, s.-s. 3. must be ap|s>atable to 
the judicial committee of the privy council),
the amount by which the right of appeal is to
he determined is that demanded, and not that
........red, if they are different. Dufresne v,

Ijuévremont, 20 S. C. R. 210. followed, t.'iti- 
yna Light and Power Co. v. Parent, 27 8.
It. 310.

—----- Defence an to Part—Effect of. |—
A life insurance company deposited with 
the prothonotary of the superior court, 
under the Judicial Deposit Act of tjue- 
Ih . . the sum of 5F3JMHI, being the amount 
of a life policy issued by the company 
to one E. L.. which by its terms had be- 
coiiie payable to those entitled to the same, 
hut to one-half of which sum rival claims were 
nut in. The appellants, as collateral heirs of 
deceased, by a |**tition claimed the whole of 
the $3,000, and the respondent (mise-en-cause 
petitioner!, the widow of the demised, by a 
counter petition claimed, ns commune en 
biens, one-half : and, in her answer to the 
.ippellants' petition, prayed that in so far as 
it claimed any greater sum than one-lmlf. it 
should he dismissed. After issue joined the 
superior court awarded one-half to the ap
pellants. and the other half to the respondent. 
From tins judgment the appellants appealed

to the court of t.itteen's bench, and that court 
confirmed the judgment of the superior court, 
tin ap|M*al to the supreme court of Canada : - 
Held, that the sum or value of the matter in 
controversy between the parties being only 
*l,ôihi. the case was not appealable : R. S. C. 
c. 133, s. 211 l.libelle v. Uarlnau. Ill S. C. It. 
3UU.

■--------AMc Eight of Appeal -Amending
1c/. | See Couture v. Itouchard. 21 S. V.
K. 281.

— - (Juration United by Pint- Inciden
tal I tunc. | Issues raised merely by pleas
cannot have the effect of increasing tin» 
amount in controversy so us to give the 
supreme court of Canada jurisdiction to hear 
an appeal. Standard Lite Assurance Co. v. 
Trudeau. 30 8. C. R. 308.

Pecuniary Interest of Appellant.] —
L. , having proved a claim of $020 against 
an insolvent estate, contested a claim for 
w hich respondents had lieen collocated against 
the same estate, amounting to #2.0II.«10. The 
contestation having been decided in favour of 
respondents. L. appealed to the supreme 
court :—Held, that, to determine whether or 
not there was a sufficient amount in contro
versy to give jurisdiction to the supreme court, 
the pecuniary interest of the appellant only 
could be taken into consideration, and his in
terest being under $2.000 the appeal would 
not lie. although the consequence of the ap- 
iiellant's contestation might result in bringing 
back to the insolvent estate a sum of over 
#2.000. Laehance r. Société de. Prêts et de 
Placements de Québec, 20 8. C. R. 200.

Pecuniary Interest -Value of Partncr'%
Share. | —An action was instituted by the re
spondent against the appellant for the parti
tion and licitation of u cheese factorv &«•., 
in order that the proceeds might be divided 
according to the rights of the parties, who 
had carried on business as partners. The judg
ment appealed from ordered the licitation of 
the factory and appurtenances. On a motion 
to quash the appeal, on the ground that the 
matter in controversy was under $2.tmmi. the 
appellant in answer to the respondent's affi
davit filed another affidavit shewing that the 
total value of the property was $3.000, but, 
it being admitted that the respondent I plain
tiff i claimed but one-half interest in the 
property :—Held, that the matter in contro
versy. and claimed by the respondent, not 
amounting to the sum or value of $2.000, the 
appeal should Is* quashed with costs. Ilood 
v. Songster, It! 8. < '. R. 723.

Proceeding for Withdrawal of Goods 
from Seizure I tlm of Ooodt | An oppo
sition à fin de distraire, for the withdrawal of 
goods from seizure, is a “ judicial proceeding." 
within the meaning of s. 211 of the Supreme 
and Exchequer Courts Act. and on an appeal 
to the supreme court of Canada from a judg
ment dismissing such opposition, the amount 
in controversy is the value of the goods sought 
to Is* withdrawn from seizure and not the 
amount demanded by the plaintiff's action, or 
for which the execution issued. Turcotte v. 
Dansereau. 2U S. ('. R. 378, ami McCorkill v. 
Knight. 3 S. C. It. 233, ( "assels" Dig.. 2nd ed.t 
604, followed. Cham poux v. l,apierrv. t'as
sois’ Dig., 2nd ed., 421!. and <tendron v. Mc
Dougall. ib. 421». discussed and distinguished. 
King v. Dupuis. 28 8. C. It. 388.
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Proceeding to Vacate Judgment
Amount ui J udyment.]—Au opposition tiled 
under tin* provisions ot' arts. 484 and 487 of 
tin* rode of civil procedure of Lower Canada 
for i In* purpose of vacating a judgment enter
ed by default, is a " judicial proceeding," with
in tin* meaning of s. 2ti of the Supreme and 
Exchequer Courts Act. and where the appeal 
depends upon the amount in controversy, there 
is an appeal to the supreme court of Canada 
if the amount of principal and interest dm* at 
the time of the tiling of the opposition under 
the judgment sought to he annulled, is of the 
sum or value of $2,UUU. Turcotte v. Uanser-

Several Claims I Heidi d Sucre»».\—C. 
brought an action against K., claiming: fit 
that a certain building contract should be re
scinded ; <2t $1,<mn) damages ; Cli for
value of bricks in possession of E„ but lielong- 
ing to C. The judgment of the superior court 
dismissed C.'s claim for ÿl.iNMi, but granted 
the other conclusions. On appeal to the court 
of Queen’s liench by E., the action woe dis
missed in 1MI3. C. then appealed to l lie 
supreme court :—Held, that the building for 
which the contract laid been entered into 
having been completed, there remained but the 

uestion of costs and the claim for $040 in 
ispute lietween the parties, and that amount 

was not sufficient to give jurisdiction to the 
supreme court under It. S. C. c. loô. s. 'I'd. 
Cotre» v. Leans, 22 S. 0. It. 328.

See Murray v. Town of ll ivtlmount, 27 S. 
C. It. Û7U, post U.

(d) Trifling .1 mount.
Although the court cannot refuse to hear 

an appeal in a case in which only $22 is itt- 
\ohed. yet the bringing of appeals for such 
trilling amounts is objectionable and should 
not be encouraged. McDonald v. Hilbert, 1'! 
K. C It. 700.

(el Winding-up Act.
Several Contributories Xggregate Lia-

bilitii. |- In an appeal by the liquidator from | 
the decision in 21 A. It. 040, reversing that j 
in -'I n. It. 210. dismissing an appeal by 
several alleged contributories from the re
port placing them upon the list in winding- 
up proceedings, it was held that an appeal | 
will lie to the supreme court of Canada 
in proceedings under the Winding-up Act I 
only where the amount involved is $2.000 I 
or oxer. In this case six persons were placed j 
on the list, one for $1.000, and the others for I 
$ooo each, and all wen* released from lia 
bility by the decision of the court of appeal | 
from xviiioh this appeal xvas brought :—livid, 
that the fact that the aggregate amount for I 
which the respondents were sought to be made ! 
liable exceeded $2.000 did not give the court j 
jurisdiction : but that the position was the j 
same as if proceedings had been taken sepa
rately against each. Stcphtns v. Qcrth. In re ! 
Ontario Lxpress and Transportation Co.. 21 
8. C. It 710.

3. Courts below.(a i Matter» Originating in Superior Court. J
County Conrt /traînage.]—The appeal 

to th«> court of appeal xvas from the report |

I of the drainage referee upon a reference to 
him of an action, which had been begun in 

! a county court and been removed into the 
high court : - Held, that the action originated 
in the high court. He Township of Raleigh 
and Toxvnship of Harwich, Cassels' Prac
tice of the Supreme Court of Canada, 2nd ed.. 

i ii. 22. distinguished. Young v. 'Tinker, 18 V. 
i; 14#

There is no appeal to the supreme court 
of Canada in a case in which the action xvas 

; commenced in the county court and trans
ferred by order to the high court of justice, in 

I which all subsequent proceedings were carried 
; on. Young v. Tucker. IS P. R. 440. over- 
i ruled. Leave to appeal cannot lie granted un

der 110 & HI Viet. c. 34. s. 1 (el. in a ease 
i not appealable under the general provisions 

..f R. S. <\ c. 13T». Tucker v. Young, litl 
S. C. R. 185.

Court of Revision Volih-Wcst Terri
tories.] Ily mi ordinance of the North-West 
Territories an appeal lies from the decision 
of the court of revision for adjudicating upon 
assessments for school rates, to the district 
court of the school district : on such anneal 
being brought, the clerk of the court issues 

j a summons, making the ratepayer plaintiff 
ami the school trustees defendants, which 
summons is returnable at the next sitting of 
the court, when the appeal is heard. The 
district is imxv merged in the supreme court 
of the Territories:- Held, that an appeal 
xx- i 11 not lie from the judgment of the eunreme 
court affirming a decision of the court of 
revision in such case, as the proceedings do 
not originate in a superior court : R. S. <
C. 130. s. 21. An appeal in such case will 
lie since the passing of 51 Viet. c. 37. s. 
5. xvhieh nlloxvs an appeal from the decision 
of the supreme court of the Territories, al
though the matter may not have originated in 
a superior court. I nau» v. Calgary School 
Trust,,», Kl S. (’. R. 7KI.

Judge In Chambers Petition—Appeal
Itail wag l.-r | The College of Sic. Th^rè-c 

having iietitioned for an order for payment to 
them of a <11111 of $4.000 deposited by the ap- 
liellants as security for land taken for rail- 
xxay purposes, a Judge of the siqierior court 
in chambers, after formal answer and hearing 
of ihe parties, granted the order under tie*
Railway Act, R. s. C c. i"'-'. - B,
31. The railxva.v company apiiealed against 
this order to the court of Queen's bench for 
Jjoxver Canada, and that court affirmed the 
decision of the Judge of the superior court : — 
Held, that the order in question having Imen 
made by a Judge sitting in chambers, and. 
further, acting under the statute as persona 
designate, the protvedings had not originated 
in a superior court, within the meaning of 
28 of the Supreme and Exchequer Courts Act, 
ami the case was therefore not appealable. 
Canadian Pacific It. IV. Co. v. Little Semin 
ary of Stc. Thérèse, IV, S. C. R. (MM.

--------  Petition—Appeal—Removal of Ob
structian from Street.]—Ily s. 454 of the 
charter of the city of Halifax, any person 
intending to erect a building upon or close 
to the line of the street must first cause such 
line to be located bv the city engineer and 
obtain a certificate of the location : and. if a 
building is erected upon or close to the line 
without such certificate having been obtained, 
the supreme court, or a Judge thereof, may, 
on petition of the recorder, cause it to be re-
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moved. On appeal from the derision of the 
supreme court of Nova Scotia, reversing the 
judgment of a Judge under this section, an 
iilijeeiion was taken io the jurisdiction of the 
supreme court of Canada, on the ground that 
the petition having been presented to a Judge 
in i handlers, the matter did not originate in a 
superior court : — Held, that the court had 
jurisdiction. Canadian Pacific It. W. Co. v. 
I.iitie Seminary of Ste. Thérèse. 1«l S. C. It. 
tiiHi. and Virtue v. Haves. HI S. C. It. 7-1. 
distinguished. City of Halifax v. ffn re». I’d
s. e. it. :uu.

Local Judge In Admiralty \ppeal.]
Qna-re, as to the jurisdiction of the court to 

hear an appeal from the decision of a local 
Judge in admiralty. Churchill v. McKay. '1 he 
Quebec. Lit) S. C It. 472.

Probate Court, Nova Scotia. | Held, 
on a motion to quash, that an appeal will 
not lie to the supreme court of Canada in 
cases in which the court of original jurisdic
tion is not a superior court, and that the court 
of wills and probate for the county of Lunen
burg. Nova Scotia, is not a superior court 
within the meaning of s. 17 of the Supreme 
and Exchequer Courts Act. lieamith v. Kaul- 
bach, 2 S. C. It. 704.

(bl Provincial Court of La»t Retort.
Ontario—Hoard of County Court Judget 
tmcMHincnt Appeal.]— Ity 52 Viet. c. .",7. s. 

2. amending the Supreme and Exchequer 
Courts Ai t. an appeal lies in certain cases to 
the supreme court of Canada from courts “of 
last resort created under provincial legislation 
to adjudicate concerning the assessment of 
property for provincial or municipal purposes, 
in cases where the tierson or persons presid 
ing over such court is or are appointed by nro- 
vincial or municipal authority. Hy the On
tario Act 55 Viet. e. IS. as amended by 58 
Viet. c. 17. an appeal lies from rulings of 
municipal courts of revision in matters of 
assessment to the county court Judge of the 
county court district where the property has 
l*-eii assessed. On an appeal from a decision 
of ilie county court Judges under the Ontario 
statutes: Held, that if the county court
Judges constituted a " court of last resort " 
within the meaning of 52 Viet. <•. .‘57. s. 2. 
the persons presiding over such court were 
not appointed by provincial or municipal 
authority, and the appeal was not authorized 
bv the said Act. Qua-re, is the decision of 
ilie county court Judges a “final judgment " 
V ilbin the meaning of 52 Viet. c. .'57. s. 2? 
city of Toronto v. Toronto R. 11 . C ... 27 S 
C. It <H0.

--------Diritional Court of High Court.]
Sis* Farquharton v. Imperial Oil Co., 30 

S C. It. 188. poet 111.

Prince Edward Island Supreme Court 
<‘f Judicature.]—The court of Inst resort in 
Prince Edward Island from the judgment of 
which an appeal lies direct to the supreme

.   «»f Canada, is the supreme court of
judicature in that Province. Kelly v. Sulli 
>an, 1 S. C. It. 1.

Quebec Superior Court in Revieir.]—All 
; peai does not lie from the court of review 
• the supreme court of Canada. Macdonald 

v. Abbott, 3 ». C. It. 278.

-------- Superior Court in /ferine—Man-
da in im. |- The ap|M*ul in cases of mandamus 
under s. 23 of the Supreme and Exchequer 
Courts Act is restricted, by the application of 
s. 11. to the decisions of the “highest court 
of linal resort" in the Province; and an appeal 
will not lie from any court of the Province 
of Quels*!- but tin* Queen’s bench, hunjou v. 
Urn,tan. 3 g. C. R. 251.

— — Su in rior Court in Review exten
sion of Juridiction.\ Ity s. 3 of the Supreme 
and Exchequer Courts Amending Act of 1801. 
an appeal may lie to the supreme court of 
Canada from tin* superior court in review. 
Province of Quebec, in cases which, by the 
law of that Province, are appealable direct to 
the judicial committee of the privy council. 
A judgment was delivered by tin- superior 
court in review at Montreal in favour of 
I»., iIn- respondent, on the same day on which 
the amending Act came into force. I hi an 
appeal to the supreme court of Canada taken 
by 11. et al. :—Held, that the appellants not 
having shewn that the judgment was delivered 
subsequent to the passing of the amending 
Act, the court hud no jurisdiction. Qua-re, 
whether an appeal will lie from a judgment 
pronounced after the passing of the amending 
Act in an action pending before the change of 
the^Law. Ilurtubitv v. Hetmarteau, l!l S. (J.

In an action brought by the respondents 
against the apiiellant for #2,«*Mi. which was 
argued and taken en délibéré by tin- superior 
court sitting in review on the .’tilth Heptemlter, 
18111. the day on which the Act 54 & 55 Viet, 
c. 25. s. 3 ( D. ), giving a right to appeal from 
the superior court in review to the supreme 
court of Canada, was sanctioned, the judgment 
was rendered a month later in fa vour of the re
spondents. On appeal to the supreme court 
of Canada: Held. that the respondents' right 
could not Is* prejudiced by the delay of the 
court in rendering judgment, which should 
be treated as having been given on the 30th 
September, when the eus»* was taken en dé
libéré, and therefore the case was not appeal
able. Ilurtubise v. Desmartcau. Ill S. c. R. 
502, followed. Couture v. Rouchard. 21 S. C. 
It. 281.

Hy s. 3 of 54 & 55 Viet. e. 25 ( |>. I, an ap
peal is given to the supreme court of Canada 
from the judgment of the superior court in re
view, " where and so long as no apia-al lies 
from the judgment of that court when it con
firms tin* judgment rendered in the court ap
pealed from, which by tin* law of the Pro
vince of Quels-o is appealable to tin* judicial 
committis* of the privy council.” The judg
ment iu this case was delivered by the sii|K*r- 
ior court on tin* 17th November. 1891, and 
whs allirmed unanimously by the superior 
court in review on the 21>th February. 1802. 
which latter judgment was hy the law of 
tin- Province of Quebec appealable to the 
judicial committee. The statute 54 & 55 Viet, 
e. 25 was passed on tin- 30th Septemlier. 1801, 
hut tin- nlaintifT’s action had been instituted 
on tin- 22ml November. 1800. and was stand
ing for judgment before tin* sti|ierior court in 
the month of June. 1801. prior to tin- passing 
of 54 A 55 Vlet. e. 25. tin an appeal from 
ill- judgment of the superior court in review 
to tin* supreme court of Canada, the respond
ent moved to quash tin* niqienl for want of 
jurisdiction :—Held, that the right of appeal 
given h.v 54 & 55 Viet. c. 25 does not extend
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to cases standing for judgment in the superior 
court prior to the passing of the said Act. 
Couture v. Horn-hard. 21 S. ( It. 281. fol
lowed. William* v. Irvine, 22 S. C. It. 108.

Îï4 & 55 Viet. c. 25 (T>.) does not authorize 
nil appeal to the supreme court of Canada 
from a decision of the court of review in a 
case where the judgment of the superior court 
is reversed and there is an anneal to the court 
of Queen's bench. Danjou v. Marquis. .'{ S. 
C. It. 2.11, and Macdonald v. Abbott, S. (\ 
It. 278. followed. Harrington v. ('ita of Mon
trai. 25 S. C. It. 202.

Where the superior court, sitting in review, 
has varied a judgment, on appeal from the 
superior court, by increasing the amount of 
damages. Hie judgment rendered in the court 
of first instance is not thereby confirmed so 
as to give an appeal direct from the judgment 
of the court of review to the supreme court 
of Canada under the provisions of s.-s. 3 of s.
3. c. 25 of 54 Ac 55 Viet. (If. I. amending the 
Supreme and Exchequer Courts Act. Simp- 
60ft v. Pal liter, 20 8. C. It. <i.

Certain ratepayers of the city of Montreal 
having objections to one of the commissioners 
named in proceedings taken for the expro 
priation of land required for the improvement 
of a public street, in which they were inter
ested. presented a petition to the superior 
court demanding his recusation. The petition 
was dismissed; on an optical to the court of 
review the judgment dismissing the petition 
was affirmed; and a further appeal was then 
taken to the supreme court of Canada. On 
motion to quash the appeal for want of jur
isdiction:—Held, that no nppeal de piano 
would lie from the judgment of the court of 
review to Her Majesty's privy council, and 
consequently there was no appeal therefrom to 
the supreme court of Canada under the pro
visions of 54 & 55 Viet. c. 25, s. 3. amending 
the Supreme and Exchequer Courts Act. 
Et hier v. Eu inn, 29 8. C. It. 440.

•See i it a of 81c. Cunigondc #/c Montreal v. 
Qougeon. 25 S. C. It. 78; Dufresne v. fJuvvrc- 
niont, 20 S. C. It. 210: Citizen* Light and 
Pouer t o. v. Parent, 27 8. C. It. 310.

4. Criminal Proceeding*.

Certiorari - Merchant* Shipping ic/.l— 
An appeal lies to the supreme court of Can- 
ndn from the judgment of a provincial court 
making absolute a rule nisi for a certiorari 
to bring up proceedings before a police magis
trate under the Merchants Shipping Act with 
a view to having the judgment thereon 
quashed. 7’A- (Juern v. Sailing Ship ''Troop” 
Co., 2» 8. C. It. 002.

Contempt of Court.]—Contempt of court 
is a criminal proceeding, and unless it comes 
within s. 08 of the Supreme Court Act. an 
appeal does not lie to this court from a judg
ment in proceedings therefor. O'Shea v. 
O'Shea. 15 1*. D. 5!t. followed. In re O'Hrien. 
10 S. C. It. 11)7. referred to. Ellis v. The 
Queen, 22 8. C. It. 7.

Crown Case Reserved — J'nanimou* 
Judgment.1—In Michaelmas Term. 1877. cer
tain questions of law reserved, which arose 
on the trial of the appellants, were argued

before the court of Queen's bench for On
tario, composed of the Chief Justice and one 
puisne Judge, and on the 4th February. 1878, 
the said court, composed of the same Judges, 
delivered judgment, aliirming the conviction 
of the appellants for manslaughter. The 
court of Queen’s bench for Ontario, when full, 
is composed of a Chief Justice and two puisne 
Judges. The appellants thereupon appealed 
to the supreme court under 38 Viet. c. 11. g.

—Held, that the affirmance of the convic
tion. although by only two Judges, was un
animous. and therefore no nppeal lay. .liner 
v. The Queen, 2 S. C. It. 502.

Motion for Rcserv .-d Case. | Where 
the court appealed from has aflirmed the re
fusal to reserve a case moved for at a criminal 
trial on two grounds, and is unanimous as to 
one of such grounds, hut not as to the other, 
the supreme court on appeal can only take 
into consideration the ground of motion in 
which then» was dissent. McIntosh v. The 
Queen, 23 8. C. It. 180.

New Trial "Opinion,"| An nppeal to 
the supreme court of Canada docs not lie in 
cases where a new trial has been granted by 
the court of optical under the provisions of 
the criminal code, 1802, ss. 742 to 750. in
clusive. The word “opinion." as used in 
s.-s. 2 of s. 742 of the criminal code. 1892. 
must Is? construed ns meaning a " decision " 
or "judgment" of the court of nppeal in 
criminal cases. I itiii v. The Queen, 20 S. C. 
It. 90.

Summary Convictions —Habeas Corpus 
—Certiorari.]- The only npiiellute power con
ferred on the supreme court in criminal cases 
is by s. 49 of the Supreme and Exchequer 
Courts Act. and it could not have been the 
intention of the legislature, while limiting ap
peals in criminal cases of the highest import
ance. to impose on the court the duty of ré
visai in matters of fact of all the summary 
convictions before police or other magistrates 
throughout the Dominion. Section 34 of the 
Supreme Court Amendment Act. 187(1. does 
not in any case authorize the issue of a writ 
of certiorari to accompany a writ of habeas 
corpus grunted by a Judge of the supreme 
court in chambers; and. as the proceedings 
before the court on habeas corpus arising out 
of a criminal charge are only by way of ap
peal from the decision of the Judge in cham
bers. the said section does not authorize the 
court to issue a writ of certiorari in such 
proceedings ; to do so would be to assume ap- 
nellate jurisdiction over the inferior court. 
In re Trepunier, 12 8. C. It. 111.

See In re Lazier, 29 8. C. R. 030.

5. Discretionary Order*. 
See ante I. 1.

0. Election Cates.
Order Dismissing Petition—Affidavit 

of Petitioner.]—The appeal given to the su
preme court of Canada by the Controverted 
Elections Act. II. 8. C. c. 9. s. 50, from a 
decision on preliminarv objections to an elec
tion petition, can only be taken in respect
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to objections filed under s. 12 of the Act. No 
appeal lies from a judgment granting a motion 
to dismiss a petition on the ground that the 
affidavit of the petitioner was untrue. Mar- 
quitte Election Vase, 27 S. C. It. 219.

Preliminary Objections.]—See Charle
voix Election, llrossard v. Langcvin, 2 S. C. 
K. 319.

The supremo court refused to entertain an 
appeal from the decision of a Judge in cham
bers granting a motion to have preliminary 
objections to an election petition struck out 
for not being filed in time. Such decision was 
not one on preliminary objections within s. 
5U of the Controverted Elections Act, and. if 
it were, no judgment on the motion could 
put an end to the petition. West Assiniboia 
Election Case. 27 S. C. R. 215.

Ruling as to Mode of Trial.]—The rul
ing of the court below on an objection in pro
ceedings on an election petition, viz., that the 
trial Judges could not proceed with the peti
tion in this case, because the two petitions 
filed had not been bracketed by the prothono- 
tary, as directed by s. 30 of c. Î». It. S. < 
is not an appealable judgment or decision : 
It. S. C. c. 9. s. 50. Vaudrcuil Election Case, 
22 S. C. It. 1.

Sec Xorth Ontario Election (Horn.), 
Whaler v. Ciibis, 3 8. C. It. 374, post VI.

7. Final Judgments.
Admission of Attorney.]—A judgment 

of the supreme court of Nova Scotia refusing 
to admit the appellant as an attorney is not 
a final judgment within the meaning of the 
Supreme Court Act. In re Cahan, 21 8. C. 
It. 100.

Contempt of Court—Attachment for— 
Rule Absolute—Practice.']—By a rule nisi 
of the sunneme court of New Brunswick. E. 
was called upon to shew cause why an at
tachment should not issue against him. or he 
be committed for contempt of court, in pub
lishing certain articles in a newspaper. On 
the return of the rule it was made absolute, 
and a writ of attachment was issued com
manding the sheriff to have the body of E. 
before the court on a day named. By the 
practice in such cases in the said court it 
appeared that the attachment was issued 
merely in order to bring the party into court, 
where he might be ordered to answer interro
gatories and by his answers purge, if he could, 
his contempt. If he were unable to do this, 
the court would pronounce sentence. E. ap
pealed from the judgment making the rule ab
solute. On motion to quash the appeal :— 
Held, that the judgment appealed from was 
not a final judgment from which an appeal 
would lie under s. 24 fa) of the Supreme 
and Exchequer Courts Act. R. S. C. c. 135. 
Ellis v. Baird, 16 8. C. It. 147.

—;-----  Order Finding—Judicial Proceeding
—Pine—Costs.]—The decision of a provincial 
court in a case of constructive contempt is 
not a matter of discretion in which an appeal 
is prohibited by s. 27 of the Supreme and Ex
chequer Courts Act. The supreme court has 
jurisdiction to entertain such an appeal from 
the judgment of the court of appeal of the 

VOL. III. »—214—65

Province, not only under s. 24. s.-s. (a), of 
the Supreme and Exchequer Courts Act as a 
final judgment in an action or suit, but also 
under s.-s. ( 1 i of s. 26 of the same Act, 
as a final judgment “ in a matter or other 
judicial proceeding.” within the meaning of 
said s. 2«i. The adjudication that the apiiel- 
lant, a solicitor and officer of the court, 
moved against in that quality, has In'* ■ guilty 
of a contempt, is by itself an appealable judg
ment. although no sentence for.the contempt 
has been pronounced by the corn When 
the party in contempt has been ordered ‘o pay 
the costs of the application to corn ■» •. the 
court in effect inflicts a fine for the couwmpt. 
In re O'Brien, Regina ex rcl. Fclitz v. How
land. 10 8. C. R. 197.

■ Sen/nice.]—In proceedings for con
tempt of court by attachment, until sentence 
is pronounced there is no “ final judgment ” 
from which an appeal can lie brought. Ellis 
v. The 0uten. 22 S. C. R. 7.

Costs—Taxation—Order for.]—The court 
has no jurisdiction to entertain an apiK-al 
from a decision of the court of appeal upon 
appeal from an order for taxation of a soli
citor’s bill of costs, at the instance of a third 
party, such decision not being a final judg
ment within tin- meaning of the Supreme 
Court Act. MeOugan v. MeOugan, 21 8. C. 
R. 267.

--------  Taxation—Set-off.]—In an action
by a firm of solicitors to recover costs from 
clients, a reference was directed to a taxing 
officer, and. upon appeal from his report to the 
high court, a set-off claimed by one of the de
fendants of a sum paid by him to one of the 
plaintiffs for sjiecial services, was disallowed. 
This decision was affirmed by the court of ap
peal :—Semble, that the decision of the court 
Ilf appeal u IIS not a final judgment from which 
an apiieal would lie to the supreme court of 
Canada. Mrltougall v. I'amcron, Bickford v. 
Cameron, 21 S. C. R. 379.

Demurrer—Order Setting aside as Frivol- 
out.]—'An order setting aside a demurrer ns 
frivolous and irregular under the Nova Scotia 
Practice Ai t (R. s. N. s . 4th nr., c. 94), is
an order on a matter of practice, and not. 
a final judgment appealable under s. 11 of 
the Snnreme and Exchequer Courts Act. 
Kandick v. Morrison, 2 S. C. R. 12.

Demurrer to Part of Action —Judicial 
Proceeding.]—In an action instituted in the 
superior court of the Province of Quebec by 
the appellant against M. A. C. and nine other 
defendants, the respondents, three of the de
fendants. severally demurred to the appellant’s 
action, except as regarded two lots of land, 
in which they acknowteged the appellant had 
an undivided share. The superior court sus
tained the demurrer, and, on appeal, the court 
of Queen’s bench for Ixnver Canada affirmed 
the judgment. The appellant thereupon ap
pealed to the supreme court, and respondents 
moved to quash the appeal, on the ground that 
the supreme court had no jurisdiction :—Held, 
that, as the judgment of the court of Queen’s 
bench (the highest court of last resort hav
ing jurisdiction in the Province) finally deter
mined and put an end to the apiieal. which 
was a judicial proceeding within the meaning 
of s. 9 of the Supreme Court Amendment 
Act of 1879. such judgment was one from 
which an appeal would lie to the supreme
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court of Canada : and. though an appeal can
not Iiv taken from a court of lirst instance 
directly to the supreme court until there is a 
filial judgment, yet. whenever a provincial 
court of appeal has jurisdiction, this court 
can entertain an appeal from its judgment tin- 
ally disposing of the appeal, the case being 
in other respects a proper subject of appeal. 
Chevalier v. ' 'uvillur, 4 S. V. It. «105.

Held, that, although the judgment apl>euled 
from in this case was a judgment on a demur
rer to part of the action only, it was a 
final judgment in a judicial proceeding, within 
tlio meaning of s. 3 of the Supreme Court 
Amendment Act of 1870. Chevalier v. Cuvil
lier. 4 S. C. It. tiUÜ, followed. Shields v. Peak, 
8 S. C. It. 57V.

Demurrer to Plea— \llowance of—Judg
ment for Default of Plea.]—An action was 
brought by respondent as indorsee of a prom
issory note made by appellants in favour of 
one .1. A., and by him indorsed to respondent. 
The appellants pleaded that the amount of the 
note had been attached in their hands by one 
of A.'s judgment creditors and paid under 
the garnishee clauses of the Common Law 
Procedure Act of P. E. I., transcripts of sec
tions (50 to <57. inclusive, of the English C. 
L. P. Act, 1854. To this plea respondent de
murred on the ground that the debt was not 
one which could properly be attached, and on 
the 5th February. 1883, the supreme court 
gave judgment in favour of the respondent on 
the demurrer. No rule for judgment on the 
demurrer was taken out by the resnondvnt. 
On the 10th March following, an order was 
obtained to ascertain amount of debt and dam
ages for which final judgment was to be en
tered. and judgment was signed for the re
spondent on the 2nd May following. The ap
pellants then appealed to the supreme court 
of Canada. On motion to quash for want of 
jurisdiction, it was contended on behalf of 
respondent that the appellants should have 
appealed from the judgment rendered on the 
demurrer on the 5th February, 1883. and with
in thirty days from that date : — Held, 
that the judgment entered on the 2nd May. 
1883. was the “ final judgment " in the case, 
and from it an appeal would lie to the su
preme court. It oldie v. Itankin. 11 S. C. It. 
137.

Demurrer to Replication — Allowance 
of—Effect on Action. |—The judgment of a 
provincial court allowing a demurrer to the 
plaintiff's replication to one of several pleas 
d.v the defendants, which dues nut operate to 
put an end to the whole or any part of the 
action or defence, is not a final judgment from 
which an appeal will lie to the supreme court 
of ( 'annda. Shaw v. Canadian Pacific It. IV. 
Co.. Iti s. c. i: 708.

Discharge from Arrest—Petition for— 
Judicial Proceeding.)—À writ of capias hav
ing I.... issued against M< K. under the pro
visions of art. 708, (*. ('. 1'.. he petitioned 
to be discharged under art. 810. <\ C. I*., 
and issue having lieen joined on the plead
ings under art. 820. (’. C. I'., the petition 
was dismissed by the superior court. Front 
that judgment McK. appealed to the court 
of Queen’s bench for Lower Canada, and that 
court maintained the judgment of the superior 
court. Thereupon McK. appealed to the 
supreme court of Canada. On motion to 
quash for want of jurisdiction :—Held, that the

judgment was a final judgment in a judicial 
proceeding within the meaning of s. 28. c. 135. 
It. S. C.. and therefore appealable. Stanton 
v. Canada Atlantic It. \V. Co.. ( 'assets' Dig. 
240, reviewed. MacKinnon v. Keroack, 15 S. 
V. It. 111.

Dismissal of Petition for Recusation 
of Commissioner.]- The judgment <•! the 
court of review affirming a judgment of the 
sujierior court dismissing a petition for the 
recusation of a commissioner for the expro
priation of la ml, is not a final judgment with
in the meaning of s. 20 of the Supreme and 
Exchequer Courts Act. Et hier v. Ewing. 20 
S. C. It. 44*5.

Dismissal of Plea of Prescription.) -
A judgment affirming dismissal of a plea of 
prescription when other ideas remain on the 
record is not a final judgment from which 
an appeal lies to the supreme court of Can
ada. Hamel v. Hamel, 215 S. C. It. 17, ap
proved and followed. Griffith v. Harwood. 30 
S. C. It. 315.

Judgment Establishing Cross-de
mand Itcfcrcncc as to Damages.]—St. L. 
claimed of S. $2.120.75. balance due on a 
building contract. S. denied the claim, and. 
by incidental demand, claimed $0,308 for dam
ages resulting from defective work. The su
perior court, on 27th March. 1877. gave judg
ment in favour of St. L. for the whole amount 
of his claim, and dismissing S.'s incidental de
mand. This judgment was reversed by the 
court of review, on the 2Vth December, 1877. 
St. !.. appealed to the court of Queen's lieueli. 
and on tlie 24th November. ISSU, that court 
held that St. L. was entitled to the balance 
claimed by him. from which should lie deducted 
the cost of rebuilding the defectively construct
ed work, and. in order to ascertain such cost, 
the case was remitted to the superior court. 
Experts were n, pointed to ascertain the 
damages, and, on their report, the superior 
court, on the 18th June, 1881, held that ii 
was bound by the judgment of the court 
of Queen's bench, and. deducting the amount 
awarded by the experts from the balance 
claimed by St. L.. gave judgment for the 
difference. The judgment was affirmed by the 
court of Queen’s bench, on the lUth January. 
1882:—Held, on appeal, that the judgment of 
the court of Queen's bench of the 24th Nov
ember. 1880, was a final judgment on the 
merits, and that the superior court, when the 
case was remitted to it. rightly held that it 
was bound by that judgment, and that St. L. 
was entitled to the balance thereby found due 
to him. Shaw v. St. Louis, 8 S. C. R. 385.

New Trial.)—Where a new trial has been 
ordered upon the ground that the answer given 
by the jury to one of the questions is insuffi
cient to enable the court to dispose of the 
interest of the parties on the findings of the 
jury as a whole, no appeal will lie from such 
order, which is not a final judgment, and can
not lie held to come within the exceptions 
provided for by the Supreme and Exchequer 
Courts Act in relation to appeals in cases ■>: 
new trials. See Supreme and Exchequer 
Courts Act. ss. 24 (gi. 30. and (51. Barring
ton v. Scottish in ion and Xational Insurance 
Co.. 18 8. C. R. 615.

In an action tried by a Judge and jury, 
the judgment of the superior court in review 
dismissed the plaintiffs' motion for judgment
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ami granted the defendants' motion to dismiss 
the action. On appeal to the court of Queen’s 
bench. the judgment of the su|>erior court was 
reversed, and the court set aside the assign
ment of facts to the jury and all subsequent 
proceedings. and. suo motu, ordered a venire 
de novo, on the ground that tlie assignment 
of facts was defective and insufficient, 
and the answers of the jury were insufficient 
and contradictory:—Held, that the order 
of the court of Queen's bench was not a 
final judgment, and did not come within the 
exceptions allowing an appeal in cases of new 
trials: and therefore the appeal would not 
lie. Accident Insurance Co. of Xorth Amer
ica v. McLachlan, 18 8. C. It. 1127.

In an action brought to recover damages for 
the loss of certain glass delivered to the de
fendants for carriage, the Judge left to the 
jurv the question of negligence only, reserv
ing any other questions to Is* decided subse
quently by himself. On the question submitted 
the jury disagreed. The defendants then 
moved a divisional court for judgment, but 
IM-nding such motion the plaintiffs applied 
for and obtained an order of the court allow
ing them to amend the statement of Maim by 
charging other grounds of negligence. The de
fendants submitted to such order and pleaded 
lo such amendments, and new and material 
issues were thereby raised for determination. 
The action as so amended was entered for 
trial, but had not been tried when the divi
sional court pronounced judgment on the mo
tion. dismissing the plaintiffs’ action. On ap
peal to the court of appeal from the judgment 
of the divisional court, it was reversed and a 
new trial ordered. On appeal to the supreme 
court:—Held, that the judgment of the court 
id" appeal ordering a new trial in this case 
was not a final judgment, nor did it come 
within any of the provisions of the Supreme 
Court Act authorizing an appeal from judg
ments not final. Canadian Pacific It. IV. Co. 
v. Cobbun Mfg. Co.. 22 S. C. It. 182.

Order Quashing Writ of Appeal. | —
A judgment of the court of Queen's bench for 
Lower Canada quashing a writ of appeal, on 
the ground that such writ had been issued 
contrary to the provisions of art. 11 111. C. 
C. I'., is not “a final judgment," within the 
meaning of s. 28 of the Supreme and Ex
chequer Courts Act. Shaw v. St. Louis, 8 
S. C. It. 885, distinguished. Ontario ami 
(Quebec If. IV. Co. v. Marclictcrrc. 17 S. C. 
It. 111.

Petition for Leave to Intervene —
Judgment on.l—No optical lies to the supreme 
court from the judgment of the court of 
Queen's bench on a petition for leave to inter
vene in a cause, the proceedings being inter
locutory only. Hamel v. Hamel, 2(1 S. C. It.

Petition to Quash Seizure.)—A judg
ment of tlie court of Queen’s bench for Lower 
Canada reversing a judgment of the superior 
court l which quashed on petition n seizure 
liefore judgment I and ordering that the hear
ing of the petition contesting the seizure 
should lie proceeded with in the superior court 
at the same time as the hearing of the main 
action, is not a final judgment appealable 
to the supreme court: R. S. C. c. 185. ss. 
24-28. M oison v. Barnard, 18 S. C. It. <122.

Revivor—Legatee—Dispute us to Mill— 
Judicial Proceeding.]—The plaintiff in an 
action brought to set aside a deed of assign
ment died before the case was ready for judg
ment. and tlie respondent having petitioned to 
Ih* allowed to continue the suit as legatee of 
the plaintiff under a will dated the 17th Nov
ember. 1800. the appellant contested the con
tinuance on the ground that this will had been 
revoked by a later will dated 17th January, 
1885. The respondent replied that tlie last 
will was null and void, and upon that issue 
tlie court of Queen's bench for Lower Canada, 
reversing the judgment of the superior court, 
declared null and void the will of 17th Janu
ary, 1885, and held the continuance of the 
original suit by the respoudent to be admitted. 
The respondent moved to quash an appeal on 
the ground that the judgment appealed from 
was an interlocutory judgment:—Held, that 
the judgment was res judicata between 
the parties, and final on the ls-tition for con
tinuance of the suit, and therefore appealable 
tu ibis court : It. s. r. c. 186, ss. 2 and 28, 
Shaw v. St. Ijouis, ,N S. (’. It. 885, followed. 
Baptist v. Baptist, 21 S. C. It. 425.

Setting aside Judgment — Petition — 
Dismissal.] — Judgment was recovered in a 
suit brought to realize mechanics' liens, and 
(".. tlie owner of the land on which tlie 
mechanics' work was done, applied by peti
tion in the high court to have such judgment 
set aside as a cloud upon his title. On this 
petition an order was made allowing to 
come in and defend the action for Ben, mi 
terms, which not being complied with, the 
petition was dismissed, -and the judgment 
dismissing it was affirmed by a divisional 
court and tlie court of apiieal :—Held, that 
tlie judgment was not a final judgment with
in the meaning of s. 24 (a) of the Supreme 
and Exchequer Courts Act. or. if it was, it 
was a matter in the judicial discretion of tlie 
court, from which by s. 27 no upiieal lies 
to this court. Virtue v. liages, In re Clarke, 
10 S. C. It. 721.

Setting aside Judgment by Default.)
—Quutc. whether tlie order on appeal from 
an order in chambers granting or refusing an 
application by the defendant lo set aside a 
judgment by default and let him in to defend, 
is a " final judgment ” within tlie meaning of 
s. 24 (a l of tlie Act. O'Dunolioe v. Bourne, 
27 S. C. It. 05-4.

Stay of Proceedings. | -Tlie defendants 
fo an action in tlie high court of justice for 
Ontario were made bankrupt in England, and 
the plaintiffs filed a claim with tlie assignee 
in bankruptcy. The high court of justice in 
England made an ordei restraining tlie plain
tiffs from proceeding with their action, and a 
like order was made by a high court Judge in 
Ontario, perjietually restraining tlie plaintiffs 
from proceeding, but reserving liberty t<> 
apply. This latter order was affirmed by a 
divisional court and tlie court of appeal, and 
the plaintiffs sought an appeal to tlie supreme 
court of Canada:—Held, that the judgment 
from which tlie appeal was sought was not a 
final judgment within the meaning of the 
Supreme Court Act. Maritime Bank of the 
Dominion of Canuda v. IStcwart. 20 S. C. It. 
105.

Summary Judgment,]—An appeal does 
not lie from a decision of tlie court of Queen’s 
bench (Man.) affirming the order of a Judge,
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ma île on the return of n summons to shew 
cause, allowing judgment to he entered by 
the plaintiffs on a specially indorsed writ, 
which is not a “ final judgment " within the 
meaning of the Supreme Court Act. Rural 
Municipality of Morris v. London and Cana
dian L. and A. Co., lit S. V. It. 434.

Trial by Jnrj—Order fur.]—An order of 
tiie court of Queen’s bench for Lower Canada 
affirming an order of the superior court by 
which an application of a party to have the 
issues tried by a jury is refused, is an inter
locutory order, and no appeal lies therefrom 
to the supreme court of Canada under It. S. 
C. c. 135. and amending Acts. Demers v. 
Hank of Montreal, 37 S. C. It. 11*7.

Vendor and Purchaser — Pétition — 
Reference—Ruling as to Lvidcncc.]—Where 
a master, on a reference under the Vendor 
and Purchaser Act to settle the title under a 
written agreement for a lease, ruled that evid
ence might lie given to shew what covenants 
the lease should contain, an apjienl does not 
lie to the supreme court from the judgment 
affirming such ruling, it not being a final 
judgment, and the case not coining within 
the provisions of s. 34 <e) of the Supreme 
and Exchequer Courts Act relating to proceed
ings in equity. Canadian Purifie It, It . Co. v. 
City of Toronto, 30 S. C. R. 337.

Writ of Summons - Sitting aside.} — 
Application was made to a Judge to set aside 
U writ of summons served out of the jurisdic
tion of the court, on the grounds that the 
cause of action arose in England and the de
fendant was not subject to the process of the 
court, and, if the court had jurisdiction, that 
the writ was not in proper form. The Judge 
refused the application, and his decision was 
affirmed by the full court :—Held, that the 
decision of the full court was not a final judg
ment in an action, suit, matter, or other 
judicial proceeding, within the meaning of the 
Supreme Court Act. and no appeal would lie 
from such decision to the supreme court of 
Canada. Martin v. Moore, IS S. C. It. (134.

See Seath v. Ilagar, 18 S. C. It. 715 ; f.an- 
gevin v. Commissaries d'Ecole your la Muni
cipalité de St. Marc, IS S. (J. It. 51)9 : City 
of Toronto v. Toronto It. II". Co., 37 S. C. It. 
040.

8. Future Right».

Annuity. |—B. It. claimed, under the will 
of C. S. It. and an Act of the legislature of 
the Province of Quebec. 54 Viet. c. 90, from 
A. L., testamentary executrix of the estate, 
the sum of $31M*. being for an instalment of 
the monthly allowance which A. L. was 
authorized to pay to each of the testator’s 
daughters out of the revenues of his estate. 
The action was dismissed by the court of 
Queen's bench for Lower Canada : and on an 
appeal to the supreme court :—Held, that the 
amount in controversy being only $300, and 
there being no “ future rights ” of It. It. which 
might be bound within the meaning of those 
words in s. 29 (b) of the Supreme and Ex
chequer Courts Act. the case was not appeal
able. “ Annual rents” in s.-s. (b) means 
” ground rents” (rentes foncières) and not 
an annuity or any other like charges or ob
ligations. Rodicr v. Lapicrrc, 21 S. C. It. 
09.

--------  Marriage Contract.]—By It. S. C*.
c. 135, s. 29 (hi. amended by 50 Viet. c. 29 
(D. i. nii appeal will lie to the supreme court 
of Canada from the judgments of the courts of 
highest resort in the Province of Quebec, in 
cases where the amount in controversy is less 
than $2.000, if the matter relates to anv title 
to lands or tenements, annual rents, and other 
matters or things where the rights in future 
might be bound : — Held, that the words 
“ other matters or things ” mean rights of 
property analogous to title to lands, &e., 
which are specifically mentioned, and not jier- 
sonal rights ; that "title” means a vested 
right or title already acquired, though the 
enjoyment may be postponed : and that the 
right of a married woman to an annuity pro
vided by her marriage contract in case she 
should become a widow, is not a right in 
future which would authorize an appeal in 
an action by her husband against her for 
séparation de corps, in which, if judgment 
went against her. the right to the annuity 
would lie forfeited. O’Dell v. (iregory. 24 8. 
C. It. 003.

--------  Personal Alimentary Allowance.]—
Actions or proceedings respecting disputes as 
to mere personal alimentary pensions or allow
ances do not constitute controversies wherein 
rights in future may be bound within the 
meaning of s. 29 (bt of the Supreme and 
Exchequer Courts Act, as amended, which 
allows appeals to the supreme court of Can
ada from judgments rendered in the Province 
of Quebec in cases where the controversy re- 
latee t<» Mannual rente or other matters or 
things where rights in future might be bound." 
Mncfarlane v. Leclaire, 15 Moo. P. C. 181. 
distinguished. San va genu v. Gauthier. L. It. 
5 P. C. 494, followed, Ranguc du Peuple 
v. Trottier, 28 8. C. It. 422.

Calls.] —A joint stock company sued the 
defendant B. for $l,tHH>, being a call of ten 
per cent, on 100 shares of $100 each, alleged 
to have been subscribed by B. in the capital 
stock of the company, and pinyed that the de
fendant be condemned to pay the said sum of 
$1.0*Hi with costs. The defendant denied any 
liability, and prayed for the dismissal of the 
action. During the pendency of the suit, tin* 
company’s business was ordered to be wound 
up under the Winding-up Act, 45 Viet. c. 33 
(D.), and the liquidator was authorized to 
continue the suit. The superior court con
demned the defendant to pay the amount 
claimed, but on appeal to the court of Queen’s 
bench the action of the plaintiff company was 
dismissed. On appeal to the supreme court 
of Canada :—Held, that the appeal would not 
lie, the amount in controversy being under 
$2,0* HI, and there being no future rights as 
specified in s.-s. (b) of s. 29. c. 135, R. S. 
which might be bound by tbe judgment. Gil
bert v. Gilman, Iff 8. C. 11. 189, followed. 
Dominion Salragc and Wrecking Co. v. 
Brown, 20 8. C. R. 203.

Charge on Land—A*r«<«#»ifnf for Drain.] 
—On an appeal from a judgment of the court 
of Queen's bench for Lower Canada, in an 
action brought to recover $3*51.90, tbe amount 
of a special assessment for a drain along the 
property of the defendants, the respondent 
moved to quash for want of jurisdiction, on 
the ground that the matter in controversy 
was under $2,000, and did not come within any 
of the exceptions in s. 29 of the Supreme and 
Exchequer Courts Act :—Held, that the case
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• aiiio within the words " such like matters or 
tilings where the rights in future might be 
bound,” in s. 21» (hi. and was therefore ap- 
lH'iihllile. RceUsiast igues «/«■ St. Sul/tier lie 
Montreal v. City of Montreal. Kl S. C. It. 390.

-------- Local Improvements.]—By a procès
verbal by the municipal council of Ste. Anne 
du Bout de L’Isle, a portion of the road 
fronting the land of one It. was ordered to 
lie improved by raising and widening it. 
! pon lt.'s refusal to do the work, the council 
had it performed, paid $200 for it, and sub
sequently sued It. for the $200. The court of 
Queen's bench a dinned a judgment in favour 
of the municipal council for that amount. 
( hi appeal to the supreme court : — Held, 
that, although the amount in controversy 
did not amount to $2.000, yet. as it re
lated to a charge on the appellant’s land 
whereby his rights in future might be bound, 
the case was appealable : K. S. C. c. 135, s. 
29. llcburn v. Paroisse de Ste. Anne du 
Pout de L isle, 15 S. C. It. 92.

--------  Obligation to Repair Highway.]—
In an action brought by the respondent cor
poration for the recovery of the sum of 
$202.14 paid out by it for macadam work on 
a piece of road fronting the appellants’ lands, 
the work of macadamizing the road and keep
ing it in repair being imposed by a by-law of 
the municipal council of the respondents, the 
appellants pleaded the nullity of the by-law. 
Un appeal to the supreme court of Canada 
from the judgment of the court of Queen’s 
bench for Lower Canada dismissing the np- 
pellants’ plea:—Held, that the appellants’ 
obligation to keep the road in repair under 
the by-law not being “ future rights” within 
the meaning of s. 29 (b), the case was not 
appealable. County of Verchères v. Village of 
Varennes, 19 S. C. It. 305. followed, and Ite- 
burn v. Paroisse de Ste. Anne du Bout de 
I/Isle, 15 S. C. It. 92. distinguished. Dubois 
v. Corporation of Ste. Rose, 21 S. C. It. 05.

Expropriation of Land—Assessments— 
Loral Improvements.]—A by-law was passed 
for the widening of a portion of a street up 
to a certain homologated line, and for the ne
cessary expropriations therefor. Assessments 
for iIn- expropriations for certain years hav
ing been made whereby proprietors of a part 
of the street were relieved from contributing 
any proportion to the cost, thereby increasing 
the burden of assessment on the properties 
actually assessed, the owners of these pro
perties brought an action to set aside the as
sessments. The court of Queen’s bench af
firmed a judgment dismissing the action. 
On an application for leave to appeal :— 
Held, that, as the effect of the judgment 
sought to lie appealed from would be to in
crease the burden of assessment not only for 
the expropriations then made, but also for 
expropriations which would have to lie made 
in tin* future, the judgment was one from 
which an appeal would lie. the matter in con- 
troversy coming within the meaning of the 
words "and other matters or things where 
the rights in future might be bound,’’ contain
'd in s.-s. (b) of s. 29. Supreme and Ex
chequer Courts Act, as amended by 50 Viet, 
c. 29. s. 1. Stevenson v. City of Montreal, 27 
S. C. It. 187.

Fee of Office —- School-mistress.] — A 
school-mistress by her action claimed $1,243 
as fees due to her in virtue of s. 08, c. 15, C.

S. L. C„ which was collected by the school 
commissioners of the city of Three Rivers 
while she was employed by them. At the time 
of the action the plaintiff had ceased to he in 
their employ. The court of Queen’s bench 
for Lower Canada, affirming the judgment of 
the superior court, dismissed the action. On 
a motion to the supreme court of Canada to 
allow a bond in appeal, the same having been 
refused by a Judge of the court below, the 
registrar of the supreme court, and a Judge 
in chambers, on the ground that the case was 
not appealable:—Held, that the matter in 
controversy «lid not relate to any office or fee 
of office within the meaning of s. 29 (h) of 
the Supreme and Exchequer Courts Act, R. 
S. C e. 135. (21 Even assuming it did. no
rights in future would be bound, and the 
amount in dispute 1 icing less than $2,900, the 
case was not appealable. (31 The words 
“ where the rights in future might lie bound ” 
in s.-s. (b) of s. 29 govern all the preceding 
words “ any fee of office. &e.” Chagnon v. 
Normand, Kl S. C. R. «5(51, Gilbert v. Gilman, 
1(5 S. C. R. 189, Bank of Toronto v. Cuvf1. 
êcc„ de sic. Vierge, 12 s. <R. 25, referred 
to. Lari rit re v. Three Rivers School Com
missioners, 23 8. C. It. 723.

Guardian of Infants. |—The supreme 
court of Canada has no jurisdiction to enter
tain an appeal from a judgment pronounced in 
a controversy in respect to the cancellation of 
the appointment of a tutrix to minor child
ren. A'oel v. Chevrefils, 30 8. C. It. 327.

Money Payment--Future Instalments— 
Agreement—Condition.]-—In an action for 
$1,333.3(5, a balance of one of several money 
payments of $2.000 each, one whereof the de
fendants agreed to pay to tin* plaintiff every 
year so long as certain security given by the 

laintiff for the defendants remained in the 
amis of the government, the defendants con

tended that the security had been released by 
the action of the government, and they were 
therefore not liable to pay the amount sued 
for, or any further instalments. Use court of 
Queen’s bench held that the security had not 
been released, and gave judgment for the 
amount claimed. The defendants applied to 
one of the Judges of that court and obtained 
leave to appeal, on the ground that if the 
judgment was well founded then future rights 
would be bound, and they bail become liable 
for two other instalments of $2,< N NI each for 
which actions were {tending:—Held, that the 
appeal would not lie, because, even if the fu
ture rights of the. defendants were bound by 
the judgment, such future rights had no re
lation to any of the matters or things en
umerated in s.-s. (bl of s. 29 of the Supreme 
and Exchequer Courts Act. The words
“ where the rights in future might be i*<»uu«i
in this sub-section are governed and qualified 
by the preceding words, and to make a ease 
appealable when the amount in controversy 
is less than $2,000. not only must future 
rights be bound by the judgment, but the 
future rights so bound must relate to some 
one of the matters or things sperilled in the 
sub-section in question, viz. : to a fee of office, 
duty, rent, revenue, or sum of money payable 
to lier Majesty, or to some title to lands or 
tenements, or to annual rents out of lands or 
tenements, or to some like matters and things. 
Hilbert v. Oilman, 10 8. C. R. 189.

-------- Interests, Xature of.] — The classes
of matters which are made appealable to the
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supreme court of Canada under the provisions 
of s. 20 (b) of the Supreme mid Exchequer 
Courts Act, ns amended by •’•0 Viet. c. 20. do 
not include future rights which are merely 
pecuniary in their nature and do not affect 
rights to or in real property or rights analo
gous to interests in real property. Itodier v. 
Lapierre, 21 S. t\ It. <10. and O’Dell v. 
(iregorv. 24 S. C. It. <311, followed. Itanlia<l 
v. Mariam,, 27 S. (*. It. 310.

--------  Maintenance of Bastard.]—In an
action en declaration de paternité the plain
tiff claimed an allowance for the support of 
the child until he should be able to support 
himself: -Field, that the nature of the action 
and demande did not bring the case within the 
exception as to “future rights" mentioned in 
s. 20 of the Supreme and Exchequer Courts 
Act. O’Dell v. Gregory. 24 S. C. R. 061, 
Raphael v. Maclaren, 27 s. C. R. 819, fol
lowed. Macdonald v. Galivan, 28 S. C. R. 
258.

Opposition to Writ of Possession
Right of Wag.]—An opposition to a writ of 
possession issued in execution of a judgment 
allowing a right of way over the opposant’» 
land does not raise a question of title to land 
nor bind future rights, and in such a case the 
supreme court of Canada has no jurisdiction 
to entertain an appeal. O'Dell v. Gregory. 24 
S. C. R. fifil, followed. Chnmherland v. For
tier. 23 S. (,’. It. 371. and McGoe.v v. Loamy, 
27 S. C. It. 103. distinguished. If the juris
diction of the court is doubtful the appeal 
must be quashed. Langevin v. Commis
saires d'Ecole de St. Marc, 18 S. C. It. 509, 
followed. Gull g v. Fardai», 30 S. C. It. 330.

Penalties for Bribery—Itccovcrg of— 
Statutory Effict—hisguaUfieation for Grown 
Office. |—To give the supreme court jurisdic
tion to hear an appeal in a case from the Pro
vince of Quebec by virtue of s. 20 (hi of the 
Supreme and Exchequer Courts Act (R. S. C. 
c. 1351, the matter relating to a fee of 
office where the rights in future might he 
bounil, must be the matter really in contro
versy in the suit in which the appeal is sought, 
and not something merely collateral thereto. 
This clause will not give jurisdiction in a case 
in which the action was brought to recover 
penalties for bribery under the Quebec Elec
tion Act (R. S. Q. art. 420). even assuming 
that the effect of the judgment may lie to dis
qualify the appellant from holding office under 
the Crown for seven years. Cliagnon v. A’or- 
mand, lti S. C. It. 061.

Separation of Hnsband and Wife.] —
In an action by a wife for séparation de corps 
for ill treatment the declaration concluded by 
demanding that the husband he condemned to 
deliver up to the wife her property valued at 
$18,000. The judgment In the action decreed 
separation and ordered an account ns to prop
erty :—Held, that no appeal would lie to the 
supreme court from the decree for separation. 
O'Dell v. Gregory, 24 S. C. R. fit.ll, followed, 
Talbot v. Guilmartin, 30 S. C. R. 482.

Sheriff's Sale — Vacating.]—An appeal 
will lie to the supreme court under s. 29 (bl 
of the Supreme Court Act from the judgment 
in an action to vacate the sheriff's sale of an 
immovable. Dufresne v. Dixon, 16 S. C. R. 
596, followed. Lcfeuntun v. Veto tinea a, 22 S. 
C. R. 203.

Taxes. | — See City of Sherbrooke r. .l/c- 
Muna mg. IS S. C. It. 594.

Title to Land. |—In an action brought be
fore the superior court with seizure in recap
tion under arts. S57 and 887, ('. <'. P.. and 
art. 1024, ('. C., the defendant pleaded that 
he had held the property I valued at over $2,- 
000) since the expiration of his lease, under 
some oral agreement of sale. The judgment 
appealed from, reversing the judgment of the 
court of review, held that the action ought to 
ha\e lu soi instituted in the circuit court. On 
appeal to the supreme court:—Held. that, as 
the case was originally instituted in the su
perior court, and upon the face of the proceed
ings the right to the possession and property 
of an immovable was involved, an appeal lay : 
Supreme and Exchequer Courts Act. s. 29 (b) 
and ss. 28 and 24. Itlaeliford v. Mcliain, 19 
S. C. R. 42. See, also, S. C., 20 S. C. It. 269.

In a case of a dispute between adjoining 
proprietors of mining lands, where an en
croachment was complained of. and it appear
ed that the limits of the respective properties 
had not lieen legally determined by a bornage, 
the court of Queen's bench held that an in
junction would not lie to prevent the alleged 
encroachment, the proper remedy being an ac
tion en bornage. On appeal to the supreme 
court of Canada:—Held. that, as the matter 
in controversy did not put in issue any title 
to land where the rights in future might be 
bound, the case was not appeolnble : R. S. C. 
c. 135, s. 29 (bl. Emerald I’hoKyhatc Co. v. 
Anglo-Continental Guano Work». 21 S. C. R. 
422.

--------  Easement.]—By a judgment of the
court of Queen’s bench for Lower Canada the 
defendants in the action were condemned to 
build and complete certain works and drains 
within a certain delay, in a lane separating 
the defendant’s and plaintiff's properties on 
the west side of Peel street. Montreal, to pre
vent water from entering the plaintiff's house, 
which was on the slope below. The question 
of damages was reserved. Un appeal to the 
supreme court of Canada:—Held, that the 
case was n- t appealable, there lieing no con
troversy as to $2.tw*0 or over, and no title to 
lands or future rights in question, within the 
meaning of s. 29 (bl of the Supreme Court 
Act. The words •• till.- to lands " in iliis sub
section are only applicable to a case where a 
title to the property or a right to the title may 
in- in question. The fact that a question of 
the right of servitude arises would not give 
jurisdiction. Wheeler v. Black, 14 S. C. R. 
242, referred to. Gilbert v. Gilman, lfi S. C. 
It. 189, approved. Wincbirg v. Hampton, 19 
S. C. R. 3U9.

—------ Easement—Amending Ac/.]—In an
action négatoire the plaintiff sought to have 
a servitude claimed by the defendant declared 
non-existent, and claimed $30 damages:— 
Held, that under 56 Viet. c. 29, s. 1, amending
R. S. C. c. 135, s. 29 (bl. the case was 
appealable, the question in controversy relat
ing to matters where the rights in future 
might be bound. Winebvrg v. Hnmpson, 19
S. C. It. 309, distinguished. Chambcrland v. 
Fortier. 23 S. C. It. 371.

--------  Revendication—Boundary.] — The
parties executed a deed for the purpose of 
settling the boundary between contiguous lands 
of which they were respectively proprietors.
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and thereby named .1 provincial surveyor ns | 
their referee to run the line. The line tlms 1 
run being disputed, M. brought an action to 
have this line declared the true boundary, and 
to revendieate a disputed strip of land lying j 
upon hi?, side of the line so run by the s-ur- 
vnV r : — Held, that under 1!. S. C. c. 13.*», 
s. 29 (hi, as amended by 56 Viet. c. 29. s. 1. 
an appeal would lie to the supreme court of 
Canada, first, on the ground that the ques
tion involved was one relating to a title to 
lands, and secondly, on the ground that it in
volved matters or things where rights in future 
might lie hound. Chnmberland v. Fortier, 23 
s. C. R. -171. approved. MoQoey Leamy, 
27 8. C. R. 11X1.

Toll—Bridge—Stain'nr g Pri vilegr—/111> r- 
ferenec with. 1- By 38 Viet. c. 97 the plaintiffs 
were authorized to build and maintain a toll | 
bridge on the river L'Assomption at a place 1 
called “ Portage." an.} if the said bridge should 1 
by accident or otherwise be destroyed, be- | 
come unsafe, or impassable, the said plaintiffs 
were hound to rebuild the said bridge within 
fifteen months next following the giving way 
of said bridge, under penalty of forfeiture of 
the advantage» to them by this Act granted; 
and during any time that the said bridge 
should be unsafe or impassable, they were 
bound to maintain a ferry across the said 
river, for which they might recover the tolls. 
The bridge was accidentally carried away by 
ice, but rebuilt ami opened for traffic within 
fifteen months. During the reconstruction, 
a If hough plaintiffs maintained a ferry across 
the river, the defendant built a temporary 
bridge within the limits of the plaintiffs' fran
chise and nllowed it to be used by persons 
crossing the river. The plaintiffs claimed 
$1,000 damages, and prayed that defendant be 
condemned to demolish the temporary bridge : , 
—Held, <11 that, ns the rights in future might | 
be bound, the case was appealable under It. S. I 
0. c. 185, ». 26 1 in. (2) That the exclusive 
statutory privilege extended to the ferrv, and j 
while maintained by the plaintiffs the defend- , 
ant had no right to build the temporary bridge, 
but, ils the bridge hail since been demolished, : 
the court would merely award nominal dam- j 
ages and costs. (Salamenu v. Guilbault, 10 8.
C. It. 579.

Valuation Roll— Validity—Contestation 
—Homologation. |—Held, that a judgment in j 
an action by a ratepayer contesting the validi
ty of an homologated valuation roll is not 
a judgment appealable to the supreme court of 
Canada under s. 24 (gt, and does not relate 
to future right* within the meaning of s. 29 
(bl, of the Supreme and Exchequer Courts 
Act. Held, also, that as the valuation roll 
sought to be set aside in this case had been 
duly homologated and not appealed against 
within the delay provided in art. Il Mil. M. C., 
the only matter in dispute between the parties 
was a mere question of costs, and therefore 
the court would not entertain the appeal. 
Moir v. Village of Huntingdon. 19 S. C. It. 
3(53, followed. Webster v. City of Sherbrooke, 
24 S. C. It. 52, distinguished. McKay v. 
Township of Ilinchinbrooke, 24 S. C. It. 55.

See Watirs v. Manigault, 30 S. C. It. 304, 
post 12.

9. Municipal By-laws.
Action for Taxes—Pica of Invalidity of 

By-laic.]—See City of Sherbrooke v. McMan- 
amy. 18 S. C. It. 594.

Action to Sot aside.)—The municipality 
of the county of Verchères passed a hy-lnxv or 
procès-verbal defining who were to be liable 
for the rebuilding and maintenance of a cer
tain bridge. The municipality of Varennes by 
their action prayed to have the by-law or 
pmeès-verbal in question set aside on the 
ground of certain irregularities. The action 
was maintained and the by-law set aside. On 
appeal to the supreme court of Canada :— 
Field, that the case was not appealable and 
did not come within s. 29 or s. 24 (p I of the 
Supreme and Exchequer Courts Act. no future 
rights within the meaning of the former ree- 
tion being in question, and the appeal not lie- 
ing from a rule or order of n court quashing 
or refusing to quash a by-law of a municipal 
corporation. County of Verchères v. I ill a go 
of Varennes. 19 S. V. It. 805.

In virtue of a by-law passed at a meeting of 
the corporation of the city of (Quebec, in the 
absence of the mayor, but presided over by a 
councillor elected to the chair, an annual tax 
of $S(MJ was imposed on the Beli Telephone 
Company of Canada, and a tax of $1.inni on 
the Quebec Gas Company. In actions insti
tuted by these companies for the purpose of an
nulling the by-law. the court of Queen's bench 
for Lower Canada reversed the judgment of 
the superior court and dismissed the actions, 
holding the tax valid. On apiieal to the su
preme court of Canada:—Held, that the eases 
were not appealable, the appellants not having 
taken out oif been refused, after argument, n 
rule or order miashing the bv-law in question 
within the tenus of s. 24 (g* of the Supreme 
and Exchequer Courts Act providing for ap
peals in cases of municipal by-laws. Countv 
of Verchères v. Village of Varennes. 19 S. C. 
1$. 3*55. and City of Sherbrooke v. McManamy, 
18 S. C. It. 594. followed. Bill Telephone Co. 
v. City of Quebec, Quebec (/as Co. v. City of 
Qiu bee, 20 S. C. It. 280.

--------  Title to Land.]—In an action to
quash a by-law passed for the expropriation 
of land, the controversy relates to a title to 
lands, and an appeal lies to the supreme court 
of Canada, although the amount in contro
versy is less than $2.1 mm*. The judgment on 
the merits dismissed the appeal for the reasons 
stated in the judgment of the court below. 
(See Q. It. (5 Q. B. 345.1 Murray v. Town 
of Wcstmount, 27 S. C. It. 579.

Petition to Qnnsh. | —Proceedings were 
commenced in the superior court by petition 
to quash a hy-laxv passed by the corporation 
of the city of Sherbrooke under s. 43N9, It. S. 
P. Q.. which gives the right to petition the 
superior court to annul a municipal by-law, 
The judgment appealed from, reversing the 
judgment of the superior court, held that the 
by-law was intra vires. On motion to quash 
an appeal to the supreme court of Canada :— 
Held, that the proceedings, l>eing in the inter
est of the public, are equivalent to the motion 
or rule to quash of the English practice, and 
therefore the court had jurisdiction to enter
tain the appeal, under s.-s. (g) of s. 24, c. 135, 
H. S. C. City of Sherbrooke v. McManamy, 
18 S. C. It. 594, and County of Verchères v. 
Village of Varennes, 19 S. C. It. 3*55, distin
guished. Webster v. City of Sherbrooke, 24 
8. C. It. 52.

--------  Judgment of Superior Court on—
Appeal to Queen's Bench — Order Quashing 
Appeal from.]—Section 439 of the Town Cor-
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porat "ons Act, 40 Viet. c. 20 (Q.), not bav- I 
lue I-veil excluded from the charter of the city 
of Ste. Cunégondc (.13 Viet. c. 70). is to be i 
read ns forming a part of it. nnd prohibits nn 
appeal to the court of Queen's bench from a 
judgment of the superior court on a petition 
to quash a by-law presented under s. 310 of 
Raid charter. Where the court of Queen’s 
bench l as quashed such an appeal for want of 
jurisdiction, no appeal lies to the supreme 
court of Canada from its decision. City of 
Ste. Cuncgonde de Mont nul v. (Jougeon. 25 S. 
C. It. 78.

10. New Trial*.

Discretion.| -T'nder 38 Viet. c. 11 (D.». 
the supreme court has power to make any or
der or to give any judgment which the court 
below might or ought to have given, and 
amongst other things to order a new trial on 
the ground either of misdirection or the ver
dict being against the weight of evidence: and 
that power is not taken away by s. 22 in this 
case, in which the court below did not exercise 
any discretion as to the question of a new 
trial, and where the appeal from their judg
ment did not relate to that subject, Connect i- 
cut Mutual Life In*. Co. of Hartford v. 
Moore, G App. Cas. G44, G S. C. It. <134.

The court will not hear an appeal where the 
court below in the exercise of its discretion 
has ordered a new trial on the ground that the 
verdict is against the weight of evidence. 
Eureka Woollen Mill* Co. v. Mo**. 11 S. C. 
It. 91.

The defendant in an action, against whom a 
verdieu had passed at the trial, moved for a 
new trial before a divisional court on the 
grounds of misdirection, surprise, and the dis
covery of further evidence, and the motion 
was granted <m the ground of misdirection (1.% 
t). 1!. 544). Tlie plaintiff appealed, and the 
court of appeal held that there was no mis
direction. but that the order of the divisional 
court directing the case to be submitted to 
another jury should not lie interfered with, 
the circumstances of the case being peculiar: 
-—Held. that, ns the judgment of the court of 
appeal did not proceed upon the ground that 
the trial Judge had not ruled according to 
law. no appeal would lie to the supreme court 
of Canada from its decision. In the factum 
of the respondents no objection was made to 
the jurisdiction of tin- supreme court, but ii 
was urged that, the appeal should not be enter
tained. and that the court should not interfere 
with the discretion in favour of a new trial 
exercised by the two lower courts, the cir
cumstances, it was contended, being stronger 
than those in Eureka Woollen Mills Co. v. 
Mum. 11 S. C. it. 91. O'Sullivan v. Lake. 1G 
S. C. R. G3G.

Trial without Jnry.l—Section 24 (d) of 
the Supreme Court Act (It. S. C. c. 135). al
lowing an apiieal “ from the judgment on a 
motion for a new trial upon the ground that 
the Judge has not ruled according to law." is 
applicable to jury cases only. Halifax street 
H. W. Co. v. donee. 17 S. C. It. 700.

See Sctcell v. Rriiish Columbia Towing and 
Transportation Co.. 0 S. C. It. 527: Miller v. 
Stephenson, IG S. C. it. 722; Vaughan v. 
Richardson. 17 S. C. it. 703: ltowland* v. 
Canada Southern H. IV. Co., 13 P. It. 03:

Harrington v. Scotti*h Union and National 
I a*. Co., 18 S. C. It. 015; Accident ln*uraneo 
( o. of North America v. McLachlan. 18 S. C. 
It. 027 : Canadian Pacific H. IV. Co. v. Cob
ban Mfg. Co., 22 S. C. It. 132.

11. Quebec Case».
Church Rate \sscs*tncnt on Land.1—A 

church rate, payable in two instalments of 
$1<55 each, was assessed on a certain property 
in the parish of the Nativity. The Bank of 
Toronto subsequently became proprietors of 
tliis land, and in ah hypothecary action 
brought by respondents against them to en
force the payment of the first instalment of 
said church rate, the superior court at Mon
treal held the Bank of Toronto liable; 
the court of Queen’s bench confirmed the 
judgment:—Held, on appeal to the supreme 
court of Canada, that the case did not come 
within any of the classes of cases mentioned 
in s. 8 of 42 Viet. c. 3!) (Supreme Court 
Amendment Act, 1870). providing for appeals 
from the Province of Queliec, and was not ap
pealable. Hank of Toronto v. Curé, de., de 
la Paroisse de la Nativité de la Sainte Vierge. 
12 S. C. R. 25.

Petition of Right.]—The provisions of 
the Supreme and Exchequer Courts Acts re
lating to appeals from Quebec, apply to cases 
arising under the Petition of Right Act of 
that Province, 4G Viet. c. 27 (Q. ) Ucdrcevy 
v. The Queen, 14 S. C. It. 735.

Prohibition.!—'The provisions of s. 2 of 
54 & 55 Viet. c. 25. giving the supreme court 
of Canada jurisdiction to hear appeals in mat
ters of prohibition, apply to such appeal*» from 
the Province of Quebec ns well ns from all 
other parts of Canada. Shannon v. Montreal 
Park and Island H. IV. Co., 28 S. C. R. 374.

Quo Warranto.]—An appeal from a de
cision of the court of Queen's bench for Lower 
Canada (M. L. R. 2 Q. B. 482) was quashed 
on motion for want of jurisdiction, the pro
ceedings being by quo warranto, us to which 
there is no appeal by the statute. Walsh v. 
11 offer nan, 14 S. C. It. 738.

See Canadian Pacific It. IV. Co. v. Little 
Seminary of Ste. Thérèse, IG S. C. R. GOG; 
Ontario and Quebec It. IV. Co. v. Marchtterrc, 
17 S. C. R. 141.

See, also, ante 1, 2 (c), 3 (b), 0, 7, 8, 9: 
nnd post 12, 13.

12. Title to Land.
Boundary —Revendication.']—An action to 

revendicate a strip of land upon which an en
croachment was admitted to have taken place 
by the erection of a building extending beyond 
the boundary line, nnd for the demolition and 
removal of the walls and the eviction of the 
defendant, involves questions relating to a 
title to land, independently of the controversy 
as to bare ownership, nnd is appealable to the 
supreme court of Cnnndn under the provisions 
of the Supreme and Exchequer Courts Act. 
Delorme v. Cusson, 28 S. C. R. GG.

Injunction—Ditches and Watercourses.] 
Proceedings to restrain the owner of land from
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constructing a ditch thereon under the Pitches 
and Watercourses Act to prevent injury to 
adjoining property, do not involve any ques
tion of title to land or any interest therein, 
within the meaning of ttil & 61 Viet. c. 34. s.
1 in I. relating to appeals to the supreme 
court of Canada in Ontario rases. The fact 
that the adjoining land was to he taxed for 
benefit by construction of the ditch would not 
authorize an appeal under s.-s. (d). as relating 
to the taking of a duty or fee, nor as affect
ing future rights. Water» v. Manigault, 30 S. 
C. B. 304.

Servitude.) — Held, that, although the 
damages were no more than $20, an appeal 
lay, for the title to some interest in real estate 
came in question as the result of the judg
ment. which in effect divided that the defend
ant was not entitled to the servitude to which 
he contended that the plaintiffs’ land was sub
ject. Young v. Tucker, 18 I*. It. 440. Rut 
see Tucker v. Young, 30 S. C. It. 185, ante 3.

.See Jcrmyn v. Teic, 28 S. C. It. 407, ante
2 (bj.

See ante 8, 0.

13. Other Cases.
Commencement of Judicial Func

tions of Supreme Court. |—The supreme 
court of Canada has no jurisdiction when the 
judgment appealed from was signed or entered 
or pronounced previous to the lltli January. 
18m, when by proclamation, issued by order 
of the governor in council, the provisions re
ferred to in the latter part of s. 8<) of 38 Viet, 
c. 11. and the judicial functions of the court, 
took effect and could be exercised. Taylor v.
I ht Queen, 1 8. 0. It. «.

The court proposed to be appealed from, or 
any Judge thereof, cannot, under s. 20 of the 
Supreme and Exchequer Courts Act, allow an 
appeal when judgment had been signed, enter
ed. or pronounced previous to the 11th Janu
ary. 18m. lb.

Exchequer Court — Judge of—Power to 
Allow Appeal after Time Expired.]—See 
Woodburn v. The Queen, G Ex. C. It. 00, 29 S. 
C. It. 112.

Insolvency—Final Judgment ifi.I—A final 
judgment of the court of Queen’s bench for 
Lower Canada, upon a claim of a creditor 
filed with the assignee of an estate under the 
Insolvent Act of 1875, is not appealable to the 
supreme court of Canada, the right of appeal 
having been taken away by 40 Viet. e. 41, r. 
28 l D.) Cushing v. Dupuy, 5 App. Cas. 409, 
followed. Heath v. Hagur, 18 S. C. It. 715.

Inter-provincial Arbitration — Award 
—Question of Law.]—In an award made un
der the provisions of 54 & 55 Viet. c. ti, s. 10 
(]>.), 54 Viet. c. 2, s. 0 (O.), and 54 
Viet. c. 4, s. 0 (Q.), there can be no ap
peal to the supreme court of Canada, unless 
the arbitrators, in making the award, set forth 
therein a statement that in rendering the 
award they have proceeded on their view of 
a disputed question of law. Province of On
tario v. Province of Quebec and Dominion of 
Canada, In re Common School Funds and 
Lands, 30 S. C. R. 300.

Mandamus - - Interlocutory Judgment.] — 
Interlocutory judgments upon proceedings for

and upon a writ of mandamus are not appeal
able to the supreme court under >. 24 igi of 
the Supreme and Ex< liequer Courts Act. The 
word "judgment’’ in that sub-section means 
the final judgment in the case. Langevin v. 
Commissaires d'Ecole pour la Municipalité 
de St. Mare. 18 S. C. It. MX).

Opinion of Provincial Conrt on Re
ference.]—The supreme court of Canada 1ms 
no jurisdic tion to entertain an appeal from the 
opinion of a provincial court upon a reference 
made by the lieutenant-governor in council, 
under a provincial statute authorizing him to 
refer to the court for hearing and considera
tion any matter which he may think lit, al
though the statute provides that such opinion 
shall be deemed a judgment of the court. 
Union Colliery t'o. of British Columbia v. 
Attorney-General for British Columbia. 27 S. 
C. It. 637.

Precedence at Bar.)—An appeal front 
: a ruling of the supreme court of Nova Scotia 

awarding rank and precedence at the bar to 
one It. will lie to the supreme court j»f Can
ada. Lenoir v. Ritchie, 3 S. C. It. 575.

Proceeding in Equity.)—See Canadian 
Pacific If. IV. Co. v. City of Toronto, 30 S. C. 
It. 337.

Third Party Application. | —The order 
appealed from in this case, being a decision on 
an application by a third party to the court, 
was appealable under s. 11 of 38 Viet. c. 11. 
Wilkins v. Geddes, 3 S. C. It. 200.

Validity of Quebec Statute -Municipal 
By-law—Taxes.]—The plaintiffs sued the de- 

I fendants to recover the sum of $150, being the 
I amount of two business taxes, one of $100 as 

compounders and the other of $50 as wholesale 
dealers, under the authority of a municipal 
by-law. The defendants pleaded that the by
law was illegal and ultra vires of the muni
cipal council, and also that the statute 47 
Viet. c. 84 l Q. i was ultra vires of the legis
lature of the Province of Quebec. The su
perior court held that both the statute and 
by-law were intra vires, and condemned the 
defendants to pay the amount claimed. <>n 
an appeal to the court of Queen's bench by 
the defendants, that court confirmed the judg- 

i ment of the superior court ns regards the 
validity of the statute, but set aside the tax 

' of $100 as not being authorized. The plain- 
I tiffs thereupon appealed to the supreme court, 

complaining of that part of the judgment 
I which declared the business tax of $1«H> In- 
' valid. There was no cross-appeal. On mo- 
I tion to quash for want of jurisdiction :—Held, 

that the appeal would not lie, s. 24 (g| of 
the Supreme and Exchequer Courts Act not 
being applicable, and the case not coming 
within s. 29 of the Act. the amount being un
der $2,000, no future rights within the mean
ing of s. 29 being in controversy, nor any 
question as to the constitutionality of the Act 
of the legislature being raised. City of Sher
brooke v. MoManamy, 18 S. C. II. 594.

-------- • Pharmacy Act.] — To an action
claiming $886 as penalties fur an offence 
against the Pharmacy Act. the pleas were: 
(1) General denial. (2> That the Act was 
ultra vires. In the courts below the action 
was dismissed for want of proof of the alleged 
offence:—Held, that an appeal would lie to
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the supremo court : that if the court should 
hold that there way an error in the judgment 
which held the offence not proved, the respon
dent would he entitled to a decision on his 
plea of ultra vires, and the appeal would 
therefore lie under s. l*î» (a l of the Supreme 
< "onrt Act. Association Pharmaei utique dc 
Quelnc V. Urn-twix, 30 S. ('. It. 400.

III. Appeal—Leave.

Per Saltum. |—The Chief Justice of the 
supreme court, under s. ti of the Supreme 
Court Amendment Act of 1879, allowed an ap
peal direct to the supreme court of Canada, 
it being known that there were then only two 
Judges on the bench in Manitoba, the plain
tiff (Chief Justice) and another judge, from 
whose decree the appeal was brought. Schultz 
v. Wood, (J 8. C. It. 585.

A suit brought by respondents against 1». 
as rector of St. James’ Cathedral. Toronto, to 
have certain lands declared to lie held by him 
not only for himself hut also for the benefit 
of the other rectors in the city of Toronto, 
was decided at the trial in favour of the re
spondents, a decision which, on appeal a 
divisional court, was upheld. I'p to tin lime 
of the judgment rendered by the latter court 
the proceedings had been carried on in the 
name of I ». by arrangement between him and 
the churchwardens of St. James’ Cathedral, 
who contended that they had an interest sepa
rate from that of 1». in the disposition of the 
lands and the revenues therefrom, and who had 
indemnified It. against costs. Hut. upon the 
churchwardens proposing to appeal to the 
court of appeal, It. refused to allow his name 
to Ik* further used in the proceedings. The 
court of appeal, upon an application being 
made by the churchwardens for leave to ap
peal, refused to grant such appeal, bolding 
that the churchwardens had no interest in the 
lands or revenu* The churchwardens there
upon applied to a Judge in chambers for leave 
to appeal per saltum to the supreme court of 
Canada.. under s. ti of the Supreme Court 
Act. 1879, from the j muent of the division
al court. The Jud held that the church
wardens had an ini -t at least which justi
fied them in appe ig. He would not. how
ever. as a Jiidg- i chambers, overrule the 
decision of the t of appeal, but granted 
leave to renew application before the full 
court, tin i lion coming liefore the full
court, it ........... id that the appeal should be
allowed, upon a proper indemnity being given 
by the churchwardens to I>. against all pos
sible costs, the court expressing no opinion on 
the merits of the case itself. lluMoulin v. 
Langtry, 13 S. C. R. 258.

Ia-uvi* to appeal to privy council refused: 
57 L. T. N. 8. 317.

An appeal came before the supreme court, 
by consent, from a decision of the Judge in 
equity of New Brunswick, without an inter
mediate appeal to the supreme court of the 
Province, and. after argument, was dismissed, 
(9 S. C. It. <>17.1 The judgment of the su
preme court was subsequently reversed by 
the privy council, and tin- cate sent hack to 
the Judge in equity to make a decree. The 
plaintiffs, being dissatisfied with the decree 
pronounced by the Judge in equity, applied, 
under It. 8. C. c. 135, s. 20. for leave to 
appeal direct therefrom :—Held, that under

the circumstances of the case such leave should 
Ik* granted. Letcin v. Hove, 14 8. <’. It. 722.

It is not sufficient ground for allowing an 
appeal direct from the decision of the trial 
Judge on further consideration or of a di
visional court, that the court of appeal of 
the Province of Ontario had already, in a 
similar case before it, given a decision on the 
abstract question of law involved in the case 
in which the appeal was sought, though it 
might he sufficient if such decision had been 
given on the same state of facts and the same 
evidence. A'/z/-' v. Canada Co.. Ilixlop v. 
Township of HcOUlivray, 15 8. C. It. 188.

Action to replevy from the defendant books 
which were in bis possession as clerk of the 
plaintiffs, a municipal corporation, he having 
been dismissed from the office. He refused to 
give up the books, on the ground that his dis
missal was illegal. Judgment was given for 
the plaintiffs at the trial, and affirmed by a 
divisional court, and an application by the 
defendant for special leave to appeal was re
fused by the court of appeal. The defendant 
then applied for leave to appeal per saltum 
to the supreme court of Canada. The motion 
was made to the registrar, who dismissed it ; 
the defendant then a pi wiled without success 
to a Judge in chambers; and finally to the full 
court :—Held, that lie had failed to shew suf
ficient cause to justify the court in granting 
leave. Bartram v. Village of London West, 
24 8. C. It. 706.

--------  Divisional Courts in Ontario.]—
Held, per Strong, C.J., and (JWynne. J„ 
(Taschereau and Sedgewiek. J.I., contra.) 
that under n. 20. s.-s. 3. of tne Supreme and 
Exchequer Courts Act. leave to appeal direct 
from a judgment of a divisional court of the 
high court of justice for Ontario may be 
granted in cases where there is no right of 
appeal to the court of appeal. Fartiuharson 
v. Imperial Oil Co.. 30 8. <’. It. 18.8.

Public Importance — Insurance — Con
struction of Conditions.]—An action in which 
less than the sum or value of $1.000 is in con
troversy, and wherein the decision involves 
questions as to the construction of the condi
tions indorsed upon a benevolent society’s cer
tificate of insurance and as to the application 
of ill.* statute securing the benefit of life in
surance to wives and children to such certifi
cates, is not a matter of such public import
ance as would justify an order by the court 
granting special leave to appeal under the pro
visions of s. 1 (el of llli & 01 Viet. c. 34. 
Fisher v. Fisher, 28 8. C. It. 404.

Special Leave—Case not otherwise Ap
pealable.]—Leave to appeal cannot be granted 
under on «k 61 Viet. c. 84, s. l (e), in a case 
not apiwilable under the general provisions 
of It. 8. (’. c. 135. Tucker v. Young, 30 
8. C. It. 185.

--------  Form of Order—Expiry of Time.]
—In an order granting special leave to 
appeal to the supreme court of Canada un
der the provisions of s. 42 of the Supreme 
and Exchequer Courts Act, after the expira
tion of the time limited by s. 40 of that Act, 
it is not necessary to set out the special cir
cumstances under which such leave to appeal 
has been granted, nor to state that such leave 
was granted under special circumstances. 
Bank of Montreal v. Demers, 29 8. C. It. 
435.
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Winding-up Act — Consi nt—Time.]— 
After h ni se under the winding-up Act was 
argued, the appellant, with the consent of the 
respondent, obtained from a Judge of the court 
below an order to extend the time for bring
ing the appeal, and subsequently, before the 
time expired, he got an order from the regis
trar of the supreme court, sifting as a Judge 
in chambers, giving him leave to appeal in ac
cordance with s. iO of the Winding-up Act, 
and the ordei declared that all the proceed
ings had upon the ap|>cnl should be considered 
as taken subsequent to the order granting 
leave to appeal. Ontario Hank v. ('haiilin. 
•JO S. C. It. 152.

IV. Appeal—Practice axd Procedvre.

1. Appeal Cone.

Case on Appeal—Opinion» of Judges be
low.]—Where a court had pronounced judg
ment in a cause before it. and after proceed
ings in appeal had been instituted certain of 
the Judges filed documents with the protlio- 
notary purporting to be additions to their re- 
spective opinions in the case, such documents 
were improperly allowed to form part of the 
case on appeal and could not be considered by 
the appellate court. Mai/hetc v. Stone, 20 
8. ('. It. 58.

Documents not Proved at Trial. |—A
document which has not ls*en proved nor 
produced at the trial, cannot be relied on or 
made part of the case in appeal. Lionais v. 
M oho ns Hank. 10 S. C. It. 520.

A document not proved at the trial, but 
relied on in the court of Queen's bench for the 
first time, cannot he relied on or made part 
of the easy in appeal. Montreal L. and M. 
Co. v. Fauteux, 3 S. C. It. 411. 433, and 
Lionais v. Molsons Hank. 10 8. C. It. 520. 
followed. Exchange Hank of Canada v. Oil
man. 17 8. C. It. 108.

Factnm — I in pertinence.]—The plaintiff's 
factum, containing reflect ions on the Judge 
in equity and the full court of New Bruns
wick. was ordered lo lie taken off the files of 
the court as scandalous and impertinent. Ver
non v. Oliver, 11 S. It. 150.

Sec O'Sullivan v. Lake, 10 S. C. It. 030.

See Providence Washington Ins. Co. v. 
tiirow, 14 S. It. 731. post 7: In re Smart 
Infants. 10 8. (’. It. 3!Hi. post VI.

Divided Court.)—The Judges of the su
preme court being equally divid»*d in opinion, 
and the decision of the court below affirmed, 
ihe successful party wns refused the costs of 

e appeal. But by 88 Viet. <•. 11, s. 88, the 
supreme court being authorized, in its discre- 
tion. to order the payment of the costs of the 
appeal, the decision in this case will not neces
sarily prevent the majority of the court from 
ordering the payment of the costs of the ap
peal in other cases where there is an equal 
division of opinion among the Judges. Liver- 
pool and London and Globe Ins. Co. v. Wuld, 
1 8. C. R. «104.

Judgment—Effect on Costs in Court be
low. |—On appeal to the court of appeal the 
judgments of the court of chancery in favour 
of the plaintiffs respectively, were affirmed 
with costs of appeal : and the defendants np- 
|s*aled to the supreme court. In the first case 
that court gave leave to the defendants lap- 
pellantsi to amend their answer, saying noth
ing as to costs, and. upon such amendment be
ing made, declared that the award upon which 
the bill had been filed should be null and void, 
but said nothing about costs. In the second 
case the supreme court ordered a new trial 
to be bad between the parties, without costs 
to either party. The plaintiffs, having ob
tained orders of the court of chancery making 
the certificates of the court of appeal of the 
judgments in appeal orders of the court of 
chancery, issued executions thereon for the 
costs awarded in appeal :—Held, that the 
plaintiffs were not entitled to the costs of the 
appeal to the court of aptieal, and the exe
cutions were set aside. Sorvall v. Canada 
Southern If. W. Co., Cunningham v. Canada 
Southern H. 11 . Co., U 1*. 11. 33».

Next Friend Indemnity.]—An order was 
made indemnifying the next friend of the in
fant plaintiffs out of their money for the costs 
of an appeal to the supreme court of Canada, 
where the appeal was advised by more than 
one counsel, and one of the Judges of the court 
of appeal had dissented from the rest. Cot- 
tinghum v. Cottinyham, 11 l\ 11. 13.

Of Cross-appeal. | — 8ee Pilon v. Hru- 
net. 5 8. <'. It. 318, post 3.

Qnashing Appeal. |--As the appeal was 
quashed for want of jurisdiction the costs im
posed were only costs of a motion to quash. 
O' Sullivan v. I.ake. Hi S. I£. <*1«1 : Jerniyn 
v. Tew. 28 8. C. It. 41)7; Griffith v. Harwood, 
30 8. It. 315.

See Lewin v. Howe, 14 8. It. 722. post 7.

3. Cross-appeals.

Necessity tor —Increasing Amount of 
Award.]—T’nder the Ontario Judicature Act, 
It. S. O. 1SS7 c. 44. ss. 47 and 48, the court 
of apiieal has power to increase danmgee 
awarded to a respondent without a cross-ap
peal. and the supreme court has the like power 
under its rule No. til. Though the court will 
not usually increase such damages without 
a cross-appeal, yet where the original pro
ceedings were by arbitration under a statute 
providing that the court, on appeal from the 
award, shall pronounce such judgment as the 
arbitrators should have given, the statute is 
sufficient notice to an appellant of what the 
court may do, and a cross-appeal is not ne
cessary. Town of Toronto Junction v. Chris
tie, 25 8. C. It. 551.

Rules—Compliance irifk.l—A cross-appeal 
will he disregarded by the court when rules 
•12 and (53 of the supreme court rules have not 
been complied with. Hulmcr v. The Queen, 
23 8. C. R. 488.

Separate Appeals—Costs.]—An appel
lant in the court of Queen's bench, Quebec, 
who had partly succeeded, apiienled to the su
preme «-ourt on the ground that the judgment
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was .vet excessive. At the same time the re
spondent appealed on the ground that the 
judgment of the superior court ought to have 
been affirmed. This second appeal was treat
ed by the court ns a cross-appeal under the 
supreme court rules, and the respondent on 
the second appeal, having succeeded in getting 
the judgment reversed on the second point 
and confirmed on the first point, was al
lowed costs of a cross-appeal. Pilon v. Brunet, 
5 8. C. It. 318.

See Labcrgc v. Equitable Life Annulante 
Society, 24 8. C. It. 51).

4. Dismissal of Appeal.

Application to Reinstate.]—Motion to 
reinstate an appeal which had been dismissed 
because no counsel appeared for the appellant 
when the case was called. The only ground 
stated for asking the indulgence of the court 
was that counsel had been present not long 
before the case was called, and had felt satis
fied that it would not bo reached that day. 
but that the cases before it had been unex
pectedly disposed of. The court refused to 
reinstate tin- appeal and refused the motion 
with costs. Forun v. Handley, 24 S. C. It. 
700.

5. Motion to Quash Appeal.

Donbtful Jurisdiction.]—If the juris
diction of the court is doubtful, the appeal 
must l>e quashed. Cully v. Perdais, 30 S. 0. 
R. 330.

Necessity for Motion Costs.]—An ob
jection to the jurisdiction of the court should 
be taken at. the earliest possible moment. If 
left until the case conies on for hearing and 
the appeal is quashed, the respondent tuny he 
allowed costs of a motion only. Griffith v. 
Harwood, 30 S. < '. It. 315 ; O'Sullivan v. 
Lake. 10 8. C. It. 030.

-------- Extradition—Coram non Judicc.]—
Tty s. 31 of the Supreme and Exchequer 
Courts Act (It. S. C. c. 135, s. 31), “no 
apical shall be allowed in any case of pro
ceedings for or upon a writ of habeas cor
pus arising out of any claim for extradition 
made under any treaty." On application to 
the court to fix a day for hearing a motion to 
quash such an appeal :—Held, that the matter 
was coram non judice and there was no ne
cessity for a motion to quash. In re Lazier, 
21* S. C. It. 300.

See Schlomann v. Dowker, 30 S. C. It. 323, 
ante I. 1.

G. Parties to Appeal.

Legal Representatives.]—It is too late 
to raise an objection for the first time on the 
argument liefore the supreme court that the 
legal representatives of the assured were not 
made parties to the cause. Venner v. Sun Life 
Ins. Go., 17 8. C. It. 304.

Petition in Disavowal. |—Where a peti
tion in disavowal has been served on all parties 
to the suit, and is only contested by the at
torney whose authority is denied, the latter

cannot on an appeal complain that all parties 
interested in the result are not parties to the 
appeal. Dawson v. Dumont, 20 S. C. II. 7m».

Sec^ Scam mill y. James, 10 S. C. II. 593.

7. Judgment.
Motion to Vary—Case on Appeal.] — 

After judgment application was made to vary 
or reverse the judgment, on affidavits shewing 
that the question which the judgment de
cided should have been submitted to the jury, 
was submitted and answered : Held, that the 
application was too late, us the court had to 
determine the appeal case transmitted, and 
the respondent had allowed the appeal to be 
argued and judgment rendered without tak
ing any steps to have the case amended. Pro
vidence Washington Ins. Co. v. Uerow, 14 
8. C. It. 731.

Reversal by Privy Council—Enforce
ment—Costs.]■—Where the judgment of the 
supreme court of Canada has been reversed by 
the privy council, the proper manner of en
forcing the judgment of the privy council is 
to obtain an order making it a rule of the 
supreme court of Canada. Where such judg
ment of the privy council was made a rule of 
court, the court ordered the repayment by one 
of the parties of costs received pursuant to 
the judgment so reversed. Lcwin v. llowc. 
14 8. C. It. 722.

Revocation Fraud. | —Where judgment 
on a case in appeal has been rendered by the 
supreme court of Canada and certified to the 
proper officer of the court of original jurisdic
tion. the supreme court has no jurisdiction 
to entertain a petition (requête civile i for 
revocation of its judgment on the ground that 
the opposite party succeeded by the fraudulent 
concealment of evidence. Durochcr v. Du
rov her, 27 S. C. It. 034.

Service.]—It is not necessary to serve 
a certificate of a judgment of the supreme 
court when the decree is not materially alter
ed. Grusett v. Carter, 0 U. It. 584.

8. Other Cases.
Abatement of Action by Death of 

Plaintiff. ]—See White v. Parker, 10 8. C. 
It. 009.

Election Appeal—Consent to Reversal of 
Judgment.]-—The trial of two controverted 
Dominion election petitions was commenced 
more than six months after the filing of the 
petitions, no order having been made en
larging the time for the commencement of the 
trial. Upon the consent of the respondents, 
subject to their objection that the court had 
no jurisdiction, judgments were given voiding 
the elections for corrupt practices by agents. 
Upon the respondents' appeal to the supreme 
court of Canada, the petitioners filed a con 
sent to the reversal of the judgments ap
pealed from without costs, admitting that the 
objection was well taken. Upon the filing of 
an affidavit as to the facts stated in the con
sent, the appeal was allowed and the peti
tions dismissed without costs. Bagot Election 
Case, Rouville Election Case, 21 8. C. It. 28.
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---------Discontinuance.]—Upon the trial of

a controverted Dominion election petition the 
respondent was unseated by the judgment <>f 
the superior court, by reason of corrupt prac
tices by agents, and appealed to the supreme 
court of Canada. When the case was called, 
no one appearing for the appellant, counsel for 
the petitioner stated that lie lmd been served 
with a notice of discontinuance. The court 
ordered that the appeal he struck off the list. 
/.' Issomption Election Case, 21 S. C. II. 29.

“ Proceedings " — Appeal — Agreement 
—Money in Court.]—See City of Toronto v. 
Toronto street It. IV. Co., 15 P. It. 958.

Staying Proceedings—Prior Appeal to 
Privy Council.]—Where the. appellant had in- 
scribed an appeal for hearing in the supreme 
court of Canada, after he had received notice 
of an appeal taken in the same matter by the 
respondent to the privy council, upon motion 
on behalf of the respondent the proceedings 
in the supreme court appeal were stayed with 
costs against the appellant pending the deci
sion of the privy council upon the respondent’s 
appeal. Eddy v. Eddy, Coutlee’s Dig. 23. fol
lowed. Hank of Montreal v. Demers, 29 8. 
C. It. 435.

V. Appeal—Security.

Amount of Security.]—The court of ap
peal has no discretion to increase the amount 
of security on appeal to the supreme court of 
Canada, iixed by It. S. C. c. 135, s. 49, at 
$500, because of the number of respondents. 
Archer v. Severn, 12 P. It. 472.

Bond—Action on — Taxation—Ascertain
ment. |—See Uagcr v. Jackson, 10 P. It. 485.

--------  Condition.]—The condition in a
bond filed upon an appeal to the supreme 
court of Canada was to “ pay such costs and 
damages as shall be awarded in o<isc the 
judgment xhall he affirmed—Held, that this 
was not in substance the same as the statu
tory condition to “ pay such costs and dam
ages as may be awarded against the appel
lant by the supreme court;" and the italicised 
words added u condition not required by the 
Supreme Court Act, and by which the re
spondents ought not to be hampered. David
son v. Eraser, 17 P. It. 240.

---------Condition—Affidavit of Execution—
Affidavit of Justification.]—The condition of 
■i bond filed by the defendants as security for 
the costs of an appeal to the supreme court 
of Canada, was. that if the defendants " shall 
effectually prosecute their said appeal and pay 
such costs and damages as may be awarded 
auaiiiM them by the supreme court of Can
ada. then their obligation shall be void; other
wise to remain in full force and effect — 
Held, that the bond was not irregular. (2) 
The affidavit of execution of such a bond need 
not be intituled in the cause. (3) A surety in 
such a bond, when justifying in the sum 
sworn to ” over and above what will pay all 
my just debts,” need not add “ and every other 
sum for which 1 am now bail.” Molxons Hank 
v. Cooper, 17 P. It. 153.

--------  Form—Defect.]—A bond filed ns
security for costs of an appeal to the supreme 
court of Canada stated that the sureties were

jointly and severally held and "jointly” 
bound, instead of “ firmly " hound, and "We 
bind ourselves and each of us by himself,” in
stead of “ binds himself -Held, that it must 
lie disallowed for uncertainty as to whether it 
could be properly construed ns a joint and 
several bond. Jamieson v. hondon and Cana
dian L. and A. Co., 18 P. It. 413.

A bond filed as security for costs of an ap
peal to the supreme court of Canada was dis
allowed on the ground of substantial error in 
the form—" by ” instead of “ hinds ” in the 
operative part. Jamieson v. London and Can
adian L. and A. Co.. 18 P. It. 413. followed. 
Young v. Tucker, 18 P. It. 449.

--------  Form —Objection— IV diver.]—If
objection is made to the form of a bond for 
security for costs on appeal to the supreme 
court, it should be by application in cham
bers to dismiss, and if not so made the ob
jection will be held to he waived. Whitman 
v. Union Hank of Halifax, Iff S. C. It. 410.

--------  Parties—Condition.]—In an appeal
to the supreme court of Canada, although it 
is not necessary that the appellant should he 
a party to the appeal bond, if lie is made a 
party and does not execute the bond, the re
spondent is entitled to have it disallowed. 
In an appeal bond, where the object was not 
only to secure payment of the costs which 
might be awarded by the supreme court of 
Canada under s. 4ff of R. S. C. c. 135, but 
also under s. 47 (e) in procure n stay of 
execution of the judgment appealed from as 
to the costs thereby awarded against the ap
pellant, the condition was “ shall effectually 
prosecute the said appeal and pay such costs 
and damages as may he awarded against the 
appellant by the supreme court of Canada, 
and shall pay the amount by the sabl mention
ed judgment directed to he paid, either as a 
debt or for damages or costs,” &e. :—Held, 
that this did not cover the costs awarded 
against the appellant bv the judgment appeal
ed from. Robinson v. Harris, 14 1*. It. 373.

--------  Surety—Officer of Court.]—It is
not a valid objection to a surety to a bond for 
security for costs to the supreme court of Can
ada that he is an officer of the court appealed 
from. Wilkins v. Maclean, 7 C. L. T. Occ. 
N. 5.

--------  Time for Filing.]—There having
been no delay in applying for leave to appeal, 
and the delay being caused by the act of the 
court :—Held, that the time for filing the bond 
must count from the granting of leave to ap
peal. McCrac v. White, 9 I*. It. 288.

---------  To whom Given—Parties—Hail.] —
8. brought an action against J., and issued a 
writ of capias. Bail was given and special 
bail entered in due course, but the ball-piece 
was not filed, nor judgment entered against J., 
for some months after. On application to a 
Judge in chambers, an order was made for the 
discharge of the bail on account of delay in 
entering up judgment, and the full epurt re
fused to set aside such an order. An appeal 
was brought to the supreme court of Canada, 
intituled in the suit against J., from the judg
ment of the full court,and the bond for security

Ifor costs was given to J. :—Held, that, as the 
bail, the only parties really interested in the 
appeal, were not before the court, and were
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not entitled to tho benefit of the bond, the ap
peal must be quashed for want of proper se
curity. Scamnull v. James, lti S. C. It. 310.

Deposit of Money - Certificate of Pro- 
thonotary—Approval of Judge.]—The follow
ing certificate was filed with the printed case, 
as complying with rule ti of the supreme court 
rules: " We. the undersigned, joint prothono- 
tary for the superior court of I.ower Canada, 
now the Province of Quebec. do hereby certify 
that the said defendant has deposited in our 
office, on the twentieth day of November last, 
the sum of five hundred dollars, as security in 
appeal in this case, before the supreme court, 
according to section thirty-first of the Supreme 
Court Act, passed in the thirty-eighth year of 
Her Majesty, chapter second. Montreal, 
17th January. 1878. Hubert, Honey, & fiend- 
ron. P. S. —Held, on motion to quash 
appeal, that tin* deposit of the sum of $3110 
in the hands of the prothonotary of the 
court below, made by appellant, without a 
certificate that it was made to the satisfaction 
of the court appealed from, or any of its 
Judges, was nugatory and ineffectual as secu- 
rity for the costs of appeal. Macdonald v. 
Abbott. 3 S. C. It. 278.

Necessity for Security—Et Carte Ap
peal. | An appeal was sought from the refusal 
of the supreme court of Nova Scotia to admit j 
the appellant as an attorney of the court. 
There being no i>erson interested in opposing ; 
the application or the appeal, no security for ; 
costs was given -Held, that the court had no 
jurisdiction to hear the appeal. Except in 
cases specially provided for, no appeal can be | 
heard by this court unless security for costs 
has been given as provided for by s. to of the 
Supreme and Exchequer Courts Act. It. 8. (.'. | 
C. 185. in n Calm,,. 21 S. ('. It. UNI.

Stay of Proceedings Money in Court— ; 
Payment out—Solicitors Undertaking.]—See I 
Kelly v. Imperial Loan Co.. Ill V. R. 499.

The plaintiff appealed to the court of appeal | 
from a judgment of the high court dismissing 
their action with costs, and gave the security 
for the costs of appeal required by s. 71 of 
the Judicature Act, by paying $41 m into court, 
and also gave the security required by rule | 
804 (41, in order to stay the execution of the J 
judgment below for taxed costs, by paying ’ 
$1122.14 into court. Their appeal was dis- j 
missed with costs. Desiring to appeal to the 
supreme court of Canada, they paid $500 more ! 
into court, and this was allowed by a Judge of 
the court of appeal as security for the costs of j 
the further appeal : — Held, that execution 
was stayed upon the judgments of the high j 
court and court of appeal until the decision 
of the supreme court. Construction of ss. 40, 
47 (ej, and 48 of the Supreme and Exchequer 
Courts Act. it. S. C. c. 135. Semble, that 
payment out of the moneys in court to the 
defendant of his costs of the high court 
and court of appeal, upon the undertaking of ! 
his solicitors to repay in the event of the fur
ther appeal succeeding, could not properly be I 
ordered. Kelly v. Imperial Loan Co., lu 1’. 
It. 41111, commented on. Agricultural Insur- 1 
ance Co. of Watertoicn. A. V. v. Surycnt. Ill !
V. It. 3H7.

The plaintiffs recovered judgment in the 1 
high court against the defendants for damages 
and costs. The defendants appealed to the 
court of appeal, paying $200 into court as i

security to the plaintiffs for the costs of such 
appeal, which was dismissed with costs. The 
defendants launched a further appeal to the 
supreme court of Canada, and gave the secu
rity required by s. 40 of the Supreme and Ex
chequer Courts Act, but no other security :— 
Held, that proceedings to enforce the plain
tiffs' judgment in the high court were not 
stayed, either by force of s. 48 or otherwise. 
Hut the court was not bound to pay out im
mediately to the plaintiffs the sum of $200 
paid in by the defendants, the judgment of the 
court of appeal being stayed pending the ap
peal to the supreme court, which might deter
mine that the plaintiffs were not entitled to 
the costs of the court of appeal ; and the 
money ought not to lie pain to the plaintiffs, 
from whom it could never be recovered, and 
whose solicitors declined to take it upon the 
usual undertaking, but should remain in court 
pending the appeal, liombough v. Batch, 10 
V. It. 123.

See Citizens Ins. Co. v. Pantons. 32 C. P. 
402 : Burgess v. Conway. 11 P. It. 514 : Marsh 
v. Webb, 15 P. It. 04: Xcies Printing Co. v. 
Macrae. 20 S. C. It. 005, post VI. ; Draper v. 
Itadenhurst, 14 P. It. 370, post VI.

VI. Appeal—Time for.

Commencement of Time —- Entry or 
Pronouncing of Judgment.']—Where any sub
stantial matter remains to lie determined on 
the settlement of the minutes before the re
gistrar. the time for appealing to the supreme 
court of Canada will run from the entry of 
the judgment : otherwise it will run from the 
date on which the judgment is pronounced. 
In the Province of Quebec the time runs in 
every case from the pronouncing of the judg
ment. O’Sullivan v. Ilarty. 13 S. C. It. 431.

The thirty days' time allowed for appealing 
to the supreme court of Canada under s. 25 
of the Supreme and Exchequer Courts Act 
commences to run on the issuing of the certifi
cate of the (•'•nit of appeal. Walmsley v. 
Griffith, 11 P. It. 147.

Where the court of appeal for Ontario re
versed a judgment in favour of the plaintiff, 
and dismissed the action :—Held, that in such 
case no substantial question could remain to 
be settled before the entry of the judgment, 
and the time for appealing to the supreme 
court of Canada would therefore run from the 
ironouncing of the judgment. O'Sullivan v. 
larty, 13 8. C. It. 431. distinguished. \Yalins- 

ley v. Griffith, 13 8. C. it. 434.

Where, after the minutes of a case decided 
by the supreme court of British Columbia were 
settled, the plaintiffs moved before the full 
court to have the minutes varied, and they 
were varied by striking out certain declara
tions respecting the rights of the plaintiff C. 
and the defendant M. respectively, and also 
with respect to the costs payable by the plain
tiff E. :—Held. that, there being substantial 
questions to be decided before the judgment 
could be entered, the time for appealing to the 
supreme court of Canada would run from the 
date of the entry of the judgment. O'Sullivan 
v. Ilarty, 13 8. C. It. 431, followed. Martlcy 
v. Curson, 13 S. C. It. 439.
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Rule 209 of the rules of the maritime court 
of Ontario requires notice of appeal from a de
cision of that court to the supreme court of 
Canada to be given within fifteen days from 
the pronouncing of such decision. A judg
ment of the maritime court was handed by the 
surrogate to the registrar, but not in open 
court, on 31st August, and was not drawn up 
and entered by the registrar for some time 
after :—Held, that notice of appeal within fif
teen days from the entry of such judgment 
was sufficient under the said rule. Qun-re, is 
such rule intra vires of the maritime court? 
Kobcrtaon v. Wiglc, 15 S. C. U. 214.

On the trial of an action the plaintiffs ob
tained a verdict, which a divisional court set 
aside. The court of appeal allowed the appeal 
and restored the judgment at the trial, minc
ing the amount of damages by a certain spe
cific! sum :—Held, that nothing substantial re
mained to he settled by the minutes on enter
ing the formal judgment of the court of ap
peal. and the time for appealing therefrom to 
the supreme court ran from the pronouncing 
and not from the entry of such judgment. 
O'Sullivan v. Harty. 13 S. V. R. 431. Walius- 
lev v. Griffith, 13 S. R 434. Mart ley v. 
Carson, 13 S. C. It. 439, followed. Xiwa 
Feinting Co. v. Macrae, 20 S. C. R. 095.

On the trial of an action to set aside a 
chattel mortgage, the plaintiff obtained a de
claration that the mortgage was void, and an 
order setting it aside without costs. This dee 
vision was reversed on appeal and the action 
dismissed with costs both in the court of ap
peal and the court below, by a judgment pro
nounced on the 7th November, 1895. The 
minutes laid not been settled until some days 
afterwards, and at the time of the settlement 
i lie draft minutes were altered by the registrar 
of the court of appeal by refusing costs to one 
of the respondents and also by changing a di
rection therein ns to the payment over of 
funds on dejiosit abiding the decision of the 
suit. On an application made more than 
sixty days from the pronouncing of the judg
ment. for the approval of security under s. 40 
of the Supreme and Exchequer Courts Act :— 
Held, that nothing substantial remained to be 
settled by the minutes so as to take the case 
out of the general rule that the time for ap
pealing runs from the pronouncing of the judg
ment, and that the application was too late. 
Marlin v. Sampson, 2<i S. C. R. 707.

Expiry of Time—Filing of Appeal Cast 
— Hainan Corpus —,lurindietion.]— For the 
ntirpose of an appeal to the supreme court of 
Canada in a habeas corpus case, the first step 
is the filing of the case in appeal with the 
registrar. Where notice of Intention to appeal 
was given immediately after the judgment of 
the court of apiweal in a habeas corpus pro
ceeding. but the case in appeal was not filed 
until more than three months after such judg 
ment :—Held, that the appeal was not brought 
within sixty days, and there was no jurisdic
tion to hear it. In re Smart Infanta, 10 S. ('. 
R. 390.

--------  Xotico of Appeal—Special ('ate.]—
The judgment upon a “ special case " intended 
by s. 41 of the Supreme and Exchequer Courts 
Act. R. S. C. c. 135. is a judgment on the 
kind of case well known by that name, and 
has no reference to the case which, by con. 
rule 413. is prepaied for the purpose of 
the appeal to the court of ap|>eal for Ontario.

An objection to a bond on appeal from the 
court of appeal to the supreme court, in an 
action tried upon pleadings and oral evidence, 
and which came before the court of appeal in 
the usual way,.that notice of appeal was not 
given within twenty days pursuant to s. 41. 
upon the ground that every ap|ieal from the 
court of appeal is " upon a special case." was 
therefore overruled. Ilruptr v. Iladt aim rat.

--------  Sunday—Speciul Circumstance*.]—
IN here the thirty days allowed for appealing 
from the court of appeal by 38 Viet. o. 11. s. 
25. expired on a Sunday, without an order 
allowing the appeal Held, that this did 
not give the party wishing to appeal, the 
following day to procure his order, nor was it 
a " sjiecial circumstance *’ under s. 2d. 
Uoyeuu v. (Jreut U estera H. It . Co.. 15 (' I,
J. 107.

Extension of Time. |—The judgment of 
the court of appeal was delivered on the 5th 
March, 1889. On the liith March the soli
citors for the defendants wrote to their clients 
suggesting an appeal, but they received no in
structions until the 2nd April, and took no 
step till the 3rd April. No explanation was 
offered of the delay or neglect except the pro
duction of a telegram to the solicitors from 
an officer of the defendants giving instructions 
to appeal, and suggesting that the matter had 
been overlooked by another officer. The 
Judges in the divisional court aipl court of 
appeal were unanimous in deciding against 
the defendants :—Held, that, under these cir
cumstances. the time for giving the required 
notice should not Is- extended. Homeland» v. 
Canada Southern It. 11'. Co.. 13 I'. R. 93.

f--------- Dismissal of Appeal—Order in
Chambers—Appeal from.]—A party seeking 
to appeal obtained an extension of time for 
filing his case, but failed to take advantage of 
the indulgence so granted, whereupon, on 
the application of the respondent, the appeal 
was dismissed by a Judge in chambers. On 
motion to rescind the order dismissing the 
apiHNtl :—Held. that, under the circumstances 
of the case, the court would not interfere by 
rescinding the Judge’s order and restoring the 
appeal. City of 11 innipvg v. \\ right, 13 S. C. 
R. 441.

-------- Exchequer Court.]—On the trial in
the exchequer court in 1887 of an action 
against the Crown for breach of a contract to 
purchase paper from the suppliant, no defence 
was offered, and the case was sent to referees 
to ascertain the damages. In 1891 the report 
of the referees was brought liefore the court, 
and judgment was given against the Crown 
for the amount thereby found due. The Crown 
appealed to the supreme court, having ob
tained from the exchequer court an extension 
of the time for appeal limited by statute, and 
sought to impugn on such appeal the judg
ment pronounced in 1887 :—Held, that the 
appeal must lie restricted to the final judgment 
pronounced in 1891 : that an appeal from the 
judgment given in 1887 could only he brought 
within thirty days thereafter, unless the time 
was extended ns provided by the statute, and 
the extension of time granted by the exchequer 
court on its face only referred to an ap|*eal 
from the judgment pronounced in 1891. 
The (Jueen v. Clark, 21 S. C. R. 050.
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-------- Exchequer Court — Amendment —

Jurisdiction.] — An order of reference bad 
been settled in such a way ns to omit to re
serve certain questions which the court ex
pressly withheld for adjudication at a later 
stage of the case. Roth parties had been re
presented on the settlement and had an oppor
tunity of speaking to the minutes. The order 
was acquiesced in by the parties for a period 
of some eighteen months ; the reference was 
executed ; and the referee’s report filed. After 
final judgment in the action, the Crown ap
pealed to the supreme court. Subsequent to 
the lodging of such appeal, an application 
was made to the exchequer court to amend the 
order of reference so ns to include the reser
vations mentioned, or. in the alternative, to 
have the time for appealing from such order 
extended. Under the circumstances, the court 
extended the time for appealing, but refused 
to amend the order of reference as settled. 
Woodburn v. Tlio Queen. <i Ex. C. It. til).

Held, that the Judge of the exchequer court 
had authority to allow the appeal and it was 
properly liefore the supreme court. The 
Queen v. Woodburn, 20 8. C. R. 112.

-------- Exchequer Court — tlrounds of Re
fusal — Solicitor's Affidavit.'] — Judgment 
against the suppliants was delivered on the 
17th January, and the time allowed for leave 
to appeal by s. 51 of the Exchequer Court Act 
expired on the 17th February. On the 22nd 
April following, the suppliants applied for an 
extension of the time to appeal, on the ground 
that before judgment the suppliants’ solicitor 
had been given instructions to appeal in the 
event of the judgment in the exchequer court 
going against them. There was no affidavit 
establishing this fact by the solicitor for the 
suppliants, but there was an affidavit made by 
an agent of the suppliants stating that he per
sonally did not know of the judgment being 
delivered until the 27th March :—Held, that 
the knowledge of the solicitor must be taken 
to be the knowledge of the company • that 
notice to him was notice to the company : and 
that as between the suppliants and the re
spondent the matter should be disposed of 
upon the basis of what he knew and did. and 
not upon the knowledge or want of know
ledge of the suppliants’ manager or agent as 
to the state of the cause, illiance .1 ssuvance 
Co. v. The Queen, G Ex. C. R. 12(5.

——— Necessity for Notice of Appeal— 
“ Allow an Appeal."]—The supreme court of 
Canada has no jurisdiction to hear an appeal 
“ from a judgment on a motion for a new 
trial on the ground that the Judge has not 
ruled accordingly to law,” unless the notice 
required by s. 41 of the Supreme Court Act 
has been given. An order made by a Judge 
of the court appealed from giving defendants 
" leave to appeal to the supreme court of 
Canada, leaving it to plaintiffs to dispute the 
right of appeal in the supreme court,” even if 
considered as an enlargement of the time for 
giving notice, will not give the court jurisdic
tion if no notice is given pursuant to such 
enlargement. The time for giving notice 
under s. 41 can be extended as well after 
as liefore the twenty days have elapsed.
in s. 42 ut' ihv Act, providing that, under 
special circumstances, the court appeal
ed from or a Judge thereof may “allow an 
appeal ” although the time limited therefor 
by previous sections has expired, the expres
sion " allow an appeal ” means only that the

| court or Judge may settle the case and ap
prove the security. 1 aughan v. Richardson. 17 

| S. C. R. 703.
------- - Necessity for Notice of Appeal—

.\>u I nui | The defendants appealed > !.•■ 
court of appeal from an order of a divisional 
court discharging an order nisi to enter judg
ment for the defendants or for a now trial, on 
the ground, among others, that the trial Judge 

! should have withdrawn the case from the jury, 
or should have directed them otherwise than 
la* dill. The court of appeal dismissed the 

I defendants’ appeal, and the defendants sought 
I to appeal from such dismissal to the supreme 
! court of Canada :—Held, that the judgment 
j of the court of appeal came within s. 24 (d)
I of the Supreme and Exchequer Courts Act. R. 

S. C. c. 135, as “ a judgment upon a motion 
for a new trial upon tla* ground that the 

1 Judge has not ruled according to law;” and 
that the proposed appeal was governed by 
the necessity for the notice of appeal within 
twenty days prescribed by s. 41 of the Act. 
Rowlands v. Canada Southern R. H". Co., 13 

! P. R. i>3.
--------  Notice of Setting down—Election

i Case—Power of Trial Judge.]—Ou a motion 
i to quash the appeal on behalf of the respon- 
I dent, on the ground that the appellant had 

not, within three days after the registrar of 
! the court had set down the matter of the peti- 
| tion for hearing, given notice in writing to the 

respondent, or his attorney or agent, of such 
setting down, nor applied to and obtained 
from the Judge who tried the petition further 
time for giving such notice, as required by s. 
48 of the Supreme and Exchequer Courts Act : 
—Held, that this provision in the statute was 
imperative ; that the giving of such notice was 
a condition precedent to the exercise of any 
jurisdiction by the supreme court to hear the 
appeal ; that the appellant having failed to 
comply with the statute, the court could not 
grant relief under rules 5G or 69 ; and that, 
therefore, the appeal could not be then heard, 
but must be struck off the list of appeals, with 
costs of the motion. Subsequent to this judg
ment. the appellant applied to the Judge who 
tried the petition, to extend the time for giving 
the notice, whereupon the said Judge granted 
the application and made an order, “ extend
ing the time for giving the prescribed notice 
till the 10th day of December then next.” The 
case was again set down for hearing at the 
February session following, being the nearest 
convenient time, and notice of such setting 
down was duly given within the time mention
ed in the order. The respondent thereupon 
moved to dismiss the appeal, on the ground 

l that the appellant unduly delayed to prose- 
I cute his uppeal, or failed to bring the same on 

for hearing at the next session, and that the 
Judge who tried the petition had no power 
to extend the time for giving such notice after 

j the three days from the first setting down of 
the case for hearing by the registrar of this 
court Held, that the power of the Judge 

J who tried the petition to make an order ex
tending the time for giving such notice is a 
general and exclusive power to be exercised 
according to sound discretion, and the Judge j havinr made such an order in this case, the 
itplteal came properly before the court for 
hearing. North Ontario Election (Dorn.), 
Wheeler v. Uibbs. 3 8. C. R. 374.

! ------— Security after Time Expired —
I T'ocflfion.l—Ry s. 42 of the Supreme and Ex- 
I chequer Courts Act, R. 8. C. c. 135, a court
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proposed to he appealed from or a Judge 
thereof may allow an appeal after the time 
prescribed therefor by s. 40 has expired, but 
an order by the court below or a Judge there
of extending the time will not authorize the 
supreme court or a Judge thereof to accept 
security after the tiO days have elapsed. The 
delay of 00 days for appealing to the supreme 
court prescribed bv s. 40 of the Act. is not 
suspended during the vacation of the court 
established by its rules, \cica Printing Co. v. 
Macrae, 20 S. C. It. 005.

-See McCrae v. White, 1) P. It. 2S8; Ontario 
Hank v. Chaplin, 20 S. C. It. 152; Hank of 
Montreal v. Demers, 20 S. C. It. 435.

VII. Habeas Corpus—Jurisdiction.

Concurrent or Appellate Jurisdic
tion.]—As regards habeas corpus in criminal 
matters, the supreme court has only concur
rent jurisdiction with the Judges of the 
superior courts of the various Provinces, and 
not an appellate jurisdiction, and there is no 
necessity for an appeal from the judgment of 
any Judge or court, or any appellate court, 
because the prisoner can come direct to any 
Judge of the supreme court individually, and 
upon that Judge refusing the writ or remand
ing the prisoner, he could take his appeal to 
the_ full court. In re Doucher, Cassels' Dig.

Power to Review Magistrate's Find
ing.]—Held, that the conviction having been 
regular, and made by a court in the unques
tionable exercise of its authority and acting 
within its jurisdiction, the only objection ! 
being that the magistrate erred on the facts, 
and that the evidence did not justify the con- I 
elusion at which he arrived as to the guilt of 
the prisoner, the supreme court could not go | 
behind the conviction and inquire into the ! 
merits of the case by the issue of a writ of I 
habeas corpus, and thus constitute itself a 
court of appeal from the magistrate's claim. 
In re Trepanier, 12 S. <_'. It. 111.

Statutory Crime—Murder.] — The right 
to issue a writ of habeas corpus being limited 
by s. 51 of the Supreme and Exchequer Courts 
Act to “ an inquiry into the cause of commit
ment in any criminal case under any Act of | 
the parliament of Canada.” such writ cannot l 
be issued in a case of murder, which is a j 
crime at common law. (Jmvre. whether s. 51 j 
is ultra vires. In re Sproulc, 12 S. C. It. 140. |

Warrant of Commitment—Inquiry.]— 
Held, that the jurisdiction of a Judge of the j 
supreme court of Canada in matters of habeas 
<orpus in criminal cases is limited to an in
quiry into the cause of imprisonment as dis
closed by the warrant of commitment. Ex 
parte Macdonald, 27 S. C. It. 083.

See In rc Smart, 10 S. C. It. 390.

See, also, ante II. 4.

SUPREME COURT OF JUDICATURE.

The supreme court of judicature is not 
properly a court, and ought more properly to 
have been called the supreme council of judi
cature. Iteyina v. Hunting, 7 U. It. 118.

See Court of Appeal—Hum Court of
J USTICE.

SURETY.

Sec Collateral Security—Costs, VII. 2 
tbi—Division Courts, IV. 2. V. 2— 
Municipal Corporations, XXIII. 2, 
XXIV. 2 (bi—Principal and Surety 
—Receiver, VI.—Replevin, 111. 5— 
Sheriff. XIV.

SURFACE WATER.

See Water and Watercourses, VI. 1.

SURGEON.

See Medicine and Surgery.

SURPLUSAGE.

See Pleading1—Pleading at Law befoi.e 
the Judicature Act, I. 16.

SURPRISE.

Sec New Trial, XIII.

SURRENDER.
See Bail. IV. 3—Company, VII. 3—Ixsur- 

XXVI ' 5—kA-NULOKD and Tenant,

SURROGATE COURTS.

I. Appeals from, 0830.

II. Fees and Costs, 6831.

III. Judge. 0852.

IV. Jurisdiction, 0832.

V. Removal of Cases into Superior
Court. 0833.

VI. Miscellaneous Cases, 0834.

I. Appeals from.

Costs of Appeal—Vcfl/c.]—Costs of an 
appeal front the surrogate court to the court 
of appeal should be taxed on the scale of theSee Habeas Corpus—Payment, II. ]. 

VOL. III. P—215—00
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court appealed from, as provided by rule 28 of 
the court of appeal, and not on the scale of 
the countv court appeals. Kigali v. Waters,
10 I*. It. 361.

Right of Appeal -Order—Firing Com
pensa lion.\- Il v virtue of It. S. < ). 1807 c. 50, 
s. 36, an appeal lies to a divisional court from 
an "order of a surrogate court Judge allowing 
compensation to an executor under the Trus
tee Act, It. S. <>. 1807 c. 120, s. 43. In re 
Alcjrander. 31 U. It. 167.

Time—Security — Affidavit.] —The plain- 
tills, desiring to appeal to the court of appeal 
from an order of the Judge of a surrogate 
court, made on the 4th October. 1803, served 
notice of appeal on the fifteenth day there
after. and on the same day deposited with the 
registrar of the surrogate court as security an 
unmarked cheque on a bank for 8100, payable 
to the order of the registrar, who simply re
tained ii in the office and never cashed It. No 
other security was given, and no affidavit of 
the amount of the property to be allN-cted by 
the order was tiled : — Held, that what was 
done was not such a compliance with the re
quirements of rule 57 of the surrogate rules 
of 1802 that the appeal was thereby lodged 
and brought within fifteen days, as required by 
s. 33 of the Surrogate Courts Act, It. S. U. 
1887 c. 50; and the appeal was quashed with 
costs. Ke Wilson, Trusts Corporation of On
tario v. Irvine, 17 V. It. 407.

II. Fees axd Cost?.
Application for Assignment of Bond

—.\rlion on llond.]—The costs of an applica
tion. under s. 82 of the Surrogate Courts Act. 
C. S. V. (’. c. 16. for an assignment of a 
probate bond in order to an action thereon at 
common law, cannot lie taxed as costs in the 
action, hut should Is* recovered as damages 
consequent on default. Closson v. Fast, 6 L. 
J 141.

Fees of Registrar and Judge— (Jrant 
of \dininistration.]- With regard to the fees 
to lie charged on grant of letters of adminis
tration by the registrar and surrogate Judge, 
under (.'. S. V. C. c. 16. and the tariff : 
- -Held, l I i that the registrar is not entitled 
to charge for the application, for he does not 
prepare it; his duty begins with receiving and 
filing it. 121 For all affidavits which should 
properly Is- made in his office he is entitled 
to charge, though lie does not prepare them, 
and to administer the oath and charge for it ; 
but lie can make no charge for swearing the 
deponent unless he actually does so. Semble, 
that he cannot charge for the affidavit of the 
place of abode of the intestate, and of intes
tacy. under s. 32, for these affidavits may 
accompany the application. (31 He may 
charge for the bond, though the attorney may 
have prepared it. I 4 I The attendance of the 
Judge to sign his flat for the grant is not a 
special attendance, under schedule It. of the 
statute. The Judge, therefore, is not entitled 
to the fee of $1 for such attendance, nor is 
the registrar entitled to a fee of ten cents on 
it. as for drawing a special order, nor to 
fifty cents for attending and entering it as an 
order on a special attendance. In re hollas 
and Registrar of Surrogate Court of Perth, 
21» U. C. 11. 482.

Fees of Solicitors and Counsel -Con
tentious and Xon-eontentious Hatters.]—Un
der the orders promulgated, in August. 1858, 
by the Judges appointed to frame rules under 
the Surrogate Courts Act, which are still in 
force, the fees payable to attorneys and coun
sel in contentious, as well as non-contentious, 
matters, are the same, as nearly as the case 
will allow, as those payable in suits and pro
ceedings in the county courts. Re O.. a Soli
citor, 24 Ur. 520.

Fees of Solicitor»—Contentious Busi
ness- Practice.”] ■— The Surrogate Courts 
Act. C. 8. U. C. c. 16. s. 17, enacts that, un
less otherwise provided, the practice of the 
surrogate court shall, so far as the circum
stances of the case will admit, be according to 
the practice in Her Majesty’s court of probate 
in England Held, that the word “practice” 
did not include costs, so as to introduce the 
tariff of the English court. Held, also, that 
in the absence of u tariff of fees for conten
tious business in the surrogate court, the costs 
of the solicitor must be taxed according to 
the tariff of the county court and according to 
the tariff of the court of chancery for any 
work done iu that court. Re Osier, 7 1’. 
It. 8U.

Security for Costs Former Proceeding 
—Rstate.]—Certain proceedings in the surro
gate court by the present plaintiff were deter
mined in favour of the defendant, and judg
ment was given for him with costs to be paid 
out of the estate. The plaintiff then filed her 
bill, raising substantially the same questions 
as those tried in the surrogate court :—Held, 
that the plaintiff could not be ordered to give 
security for the costs of the present suit, un
der 21» ik 30 Viet. c. 42, s. 1, for the costs of 
the former proceedings were not payable by 
her. but out of the estate. Curtis v. MeXubb, 
7 1*. It. 246.

See, also, ante I. and post V.

III. Judge.

Conveyancing.I Action against county 
court Judge for acting as conveyancer by pre
paring papers in surrogate court. Allen v. 
Jarvis, 32 U. C. It. 56.

Imprisonment for Debt.)—A Judge of 
the surrogate court for one of the counties of 
this Province is exempt, on grounds of public 
policy, from imprisonment tor debt. Slichie 
v. Allen, 7 V. C, It. 482.

Vacant Senior Judgeship — Junior 
Judge.]—A junior county court Judge who 
has heard the evidence and tried an issue 
in a surrogate court, while the officer of senior 
county court Judge is vacant, has the right 
to deliver judgment iu such case after a new 
senior Judge has liven appointed. Speers v. 
Speers, 28 0. It. 188.

IV. Jurisdiction.

Appointment of Guardian.] — The
father of infante died intestate, and his widow, 

j having obtained letters of administration, by 
1 her will appointed her sister, a married



6833 SURROGATE COURTS. 6834

woman, solo guardian of her two infant daugh
ters. After her death the paternal grand- 
fat her of the infants applied to the Judge of 
ilie surrogate court to be appointed their 
guardian, and the Judge, in opposition to ob
jections made by the sister, appointed the 
grandfather : -Held, that the court of chan
cery has jurisdiction to appoint guardians to 
infants notwithstanding the Surrogate Act 
l22 Viet. c. 93 i, but it will not do so on an 
appeal from the appointment made by that 
• •Hurt. He Stannard. 1 Ch. Ch. 1.1. approved 
of. Itr Mdjutvn. Mc(Juccn v. McMillan. 21 
Hr. 191.

Succession Duty — Property in Another 
Province—Testator's Domicile.]—The Judge 
of a surrogate court has jurisdiction to de
termine whether a particular estate of which 
probate or administration is sought, is liable 
or not to pay succession dut»- and the amount 
of such duty; his decision being subject to ap
peal. Where a deceased person had his domi
cile. prior to and at the time of his death, in 
another Province, and the value of his prop
erty in Ontario is under $100,000, although 
liis whole estate, including properly in the 
Province of his domicile, exceeds $100.000. and 
his whole estate in this Province is by his will 
devised and bequeathed to his wife and chil
dren. the property i.t this Province is not 
liable to pay succession duty. Jtc Renfrew. 
29 O. It. 505.

V. Removal of Cases into Supebior Court.

Apnenl from Order Made before Re
moval. |—Immediately upon the making of 
an order removing a cause or matter from a 
>arrogate court into the high court, under s. 
34 of the Surrogate Courts Act, it. s. 0. 
1*97 c. .19, such cause or matter becomes an 
action in the high court, and ceases to be a 
«anse or matter in the surrogate court; anil 
therefore an appeal under s. 36 of the Act 
from an order made in the surrogate court be
fore the removal, cannot be entertained, if 
launched after the removal. The practice to 
be followed is the practice prescribed in high 
court proceedings. Justin v. (Joudison. IS P.
It. 171.

Costs—Scale of.]—In cases which by the 
Surrogate Court Act are proper to be removed 
to the court of chancery, the court will not 
restrict the parties to surrogate court costs. 
In re Lee and Waterhouse, 5 L. J. 256.

Where a suit in the surrogate court is by 
order removed into chancery, and that court 
directs any of the parties to receive their costs, 
i ho costs to which they are entitled are those 
allowed by the court of chancery tariff—not 
the costs of the probate court in England, or 
of the county courts hero—no tariff of costs 
for contentious cases in the surrogate courts 
here having yet been established. Re Harris, 
Harris v. Harris, 24 Ur. 459.

In the case of an action transferred from a 
surrogate court to the high court of justice, 
the costs of the proceedings in the surrogate 
'"art previous to the transfer should be taxed 
mi the scale provided by the rules of ISIS. 
i e.. as nearly as possible on the county court 
' ile. He Harris. Harris v. Harris, ^4 Ur. 
119. and He O., a Solicitor. 24 Ur. 529. ex
plained and followed. Peel v. Peel. 11 P. R. 
195.

An order transferring a cause or proceed
ing from a surrogate court into the high court 
contained a clause providing that in the event 
of the defendant, the applicant for the order, 
failing to establish his defence, his costs, if 
any were allowed him, should be on the surro
gate court scale. By a consent judgment, 
which recited the pleadings and proceedings, 
and adjudged that the will which was disputed 
by the defendant was the last will of the tes
tatrix. and should he admitted to probate, it 
was also adjudged that the costs of all parties 
should be paid out of the estate :—Held, upon 
appeal from taxation, that the defendant was 
bound by the order of transfer, and his costs 
should be taxed on the scale of the surrogate 
court. Re Pursier, Uattisby v. Witherspoon, 
18 P. It. 65.

Grounds tor—Application for Adminis
tration—Discretion.]—Upon an application by 
certain of the next of kin of an intestate, un
der s. 31 of the Surrogate Courts Act. R. S. 
O. 1887 c. .10, to remove from a surrogate 
court into the high court a cause in which 
a contention arose as to the grant of adminis
tration. it appeared that the widow and a 
trust company had petitioned for joint admin
istration of the estate, which was a large one; 
that the next of kin opposed the petition; that 
neither widow nor next of kin could, unaided, 
supply the necessary security: and that there 
were no creditors Held, that the jurisdic
tion to award grant, being of a discretionary 
kind, could be better exercised by the surro
gate Judge, and the cause should not lie re
moved. The personal disqualification of a 
surrogate Judge to pass upon an application, 
by reason of his interest as a shareholder in n 
company applicant, is not a ground for re
moval to the high court; for he can call in the 
aid of a neighbouring county Judge. Where 
the assets are separable, administration may 
be granted quoad, i.e., to the widow as to 
one part, and to the next of kin as to another 
part, or there may be a joint grant to the 
widow and next of kin. Re McLeod. 16 P. 
It. 261.

VI. Miscellaneous Cases.

Ancillary Probate. ] —A will executed by 
a person when domiciled in the Province of 
Quebec, before two notaries there, in accord
ance with the law of that Province, not acted 
upon or proved in any way before any court 
there, is not within the Act respecting Ancil
lary Probates and Letters of Administration, 
51 Viet. c. 9 (O.) in re Maelurcn. 22 A. It.

Interference with Business of Court
—Administrator ad Litem.]—It is not intend
ed by con. rule 311 that the business of the 
surrogate court should in a large measure 
be transferred to the high court; the intention 
is. to provide for necessities arising in the 
progrès of an action where representation of 
an estate is required in the action, and there 
has not been carelessness or negligence on the 
part of the party who may require the ap
pointment to be made. Under the circum
stances of this case an application for the 
appointment of an administrator ad litem was 
refused. He Chambliss and Canada Life As
surance Co., 12 P. It. 649, distinguished. 
Meir v. Wilson, 13 P. K. 33.
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Revocation of Letters of Adminis
tration.! The high court of justice for On
tario lias no jurisdiction to revoke the grant 
Iiv a Mirrogate court of letters of administra
tion. MePhcraon v. Irvine, 2Ü U. It. 438.

Subpoena to Registrar to Produce 
Will.I—An ex parte order under rule 31. 
T. T. 1850. will be granted in first instance, 
for a subpuna to issue to a registrar of the 
surrogate court, for the production of an ori- 
ginal will, upon affidavit that said will is 
necessary to establish the case of the party 
applying, and that no notice has been given 
of his intention to use the probate or letters 
of administration cum test, annex, of same, 
and shewing good reason for not having given 
or giving such notice. Madden v. Smith, 2 L. 
J. -33.

Trustees' Compensation.! — The old
rule ns to compensation of trustees has only 
been abrogated by the Surrogate Act so far 
ns relates to trusts under wills. Wilton v. 
Proud foot, 10 Gr. 103.

Where a suit for the administration of an 
estate is pending in the court of chancery, 
it is improper for the surrogate Judge to inter
fere by ordering the allowance of a commis
sion to trustees or executors. Cameron v. 
Ht thune, 15 Gr. 480.

See Mandamus, 11 1.

SURVEY.

See Improvements. 1.—Insurance, VI. 2— 
Plans and Surveys.

SURVEYOR.
See Plans and Surveys.

SURVIVAL OF ACTION.
Noe Executors and Administrators. 

VIII. 5.

SUSPENSION OF CIVIL RIGHTS.
Sec Criminal Law. IX. 3. X.

SWEARING.
See Puni.ic Morals and Convenience. IV.

SYNOD.
See Ciiurcii, I

TACKING.
Sec Mortgage. XV. 3—Registry Laws, I. 5.

TAX COLLECTOR.

Sec Assessment and Taxes. IV. — Notice

TAX DEED.

See Assessment and Taxes. X. 2—Regis
try Laws, I. 3 (el.

TAXATION.

Sec Assessment and Taxes—Constitu
tional Law. II. 24 — Costs. VIII.— 
Solicitor, VI. 4.

TAXES.

See Assessment and Taxes—Crown. VIII. 
—Landlord and Tenant, XXL

TEACHERS.

Sec Schools, Colleges, and Universities, 
IV. 7.

TELEGRAPH.

I. Negligence in the Transmission of 
Messages, tJ83d.

II. Miscellaneous Cases, <1838.

I. Negligence in the Transmission of 
Messages.

Damages—/;' r pen net—Lott of Profit*.]—
! The plaintiff, a shin owner, having been in

duced by defendants' error in the transmission 
of a message to supposé lie eould obtain a 
cargo of 8.000 instead of 3.000 bushels of 
wheat from Chatham to Oswego, abandoned 
a contract for a cargo from Detroit, and sent 
liis vessel to Chatham, whence it sailed with 

1 3.000 bushels only :—Held, that the damages 
which naturally resulted from the defendants’

| breach of duty were the expenses of sending 
the vessel to Chatham and hack, and that the 

i plaintiff was not entitled to the profit he might 
have made from carrying the 8.000 bushels. 
Lane v. Montreal Telegraph Co.. 27 C. P. 23.

--------- Incomplete Contract — Evidence —
Original .}/rM*agr*.]—On the 1st September 
the plaintiff, living at Kingston, received a 
telegram from O.. at Oswego: “Will give you 
eighty cents for rve.” and on the next day 

1 he took to defendants’ office the following 
| renly : “ Do accept you offer : ship to-morrow 

fifteen or twenty hundred." lie paid de- 
I fendants sixty cents, namely, thirty cents for 
! sending the message to Ogdensburg, and 

thirty cents thence to Oswego. His answer 
I was not received by C.. who swore that, if 
1 it had been, the bargain would have been
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closed nt eighty cents; but that, after wait
ing for two or three days, the person for 
whom he was acting would not take it. The 
price fell on the .1th or «îth. and it appeared 
that the plaintiff might before that time have 
communicated with ('. by letter. In an action 
for negligence in not transmitting the mes
sage:—Held, that no damage could lie recov
ered. for. even if it had been received by C., 
there would have lieen no complete contract 
binding him to take the rye. Quaere, whether 
any and what damages could otherwise have 
been recovered from defendants. When a con
tract is attempted to be mode out through the 
telegraph, if that can be done nt all, the mes
sages signed by the parties must be produced, 
not the transcript taken from the wire. King- 
home v. Montreal Telegraph Co., IS V. C. It. 
tiO.

Hut see It. S. O. 18U7 r. 73. s. 51.

Liability beyond the Line—Damage*.] 
—Iiefendants owned a telegraph extending to 
Huffalo only, but in their printed handbills 
they advertised their line as “connecting with 
all the principal cities and towns in Canada 
and the I* ni ted States." and they received the 
charge for transmission to places beyond their 
line. The plaintiff had some flour in the 
hands of X.. his agent at New York, and about 
:i p.m. on the 23rd November delivered to de
fendants at Hamilton the following message, 
addressed to X.. paying the charge to New 
York: “Am disposed to realize—sell 1.500 
barrels.” In an action for negligence in 
transmitting and delivering this message nt 
New York:—Held, that tho only negligence 
shewn was in delivering the message at New 
York. and. if defendants were liable for that, 
they would not be answerable for loss caused 
by a fall in the market, but. under the evid
ence set out in the case, for nominal damages 
on lx*. Defendants could not be held liable for 
delay beyond their own line, but were bound 
only to transmit the message to Buffalo, and 
hand it to the American company there, pay
ing the charge to New York. Stevenson v. 
Montreal Telegraph Co., 1(1 U. C. It. 530.

-------- Evidence of Non-receipt of Message
—Conditions.]—The plaintiff sent a telegram 
by defendants from Hamilton, addressed to 
one II.. at New York, upon one of the blank 
forms furnished by defendants, which he had 
been accustomed to use. The terms, printed 
on the form, on which the company received 
the message, were—after stating that, to 
guard against mistakes, the sender of a mes
sage should order it to be repeated, that is, 
tel«-grnphed back to the originating office, for 
which an additional charge would be made— 
that the company would not lie liable for mis
takes or delays in the delivery of unrepeated 
messages, beyond the amount receix*ed for 
sending them ; “ and the company is hereby 
made the agent of the sender, without liability, 
to forward any message over the lines of any 
other company when necessary to reach its 
destination.” The plaintiff sued defendants, 
alleging that the message was never received, 
and that by defendants' neglect to deliver it 
he had lost the sale of certain wheat to which 
it related. The defendants' line terminated at 
Buffalo, where such messages were transferred 
to the Atlantic and Pacific Telegraph Co. 
H. having died, his clerk was called, who 
stated that he knew his business transactions; 
that this message had not been received by 
IL; and that he inquired of the Atlantic and

Pacific Telegraph Co., and was told that they 
had not received it either:—Held, that tin- 
evidence was insufficient to shew the non- 
transmission of the message, and that some 
one from the office of the Atlantic atnl Paci
fic Co., or of the defendants, should have 
been called. (2i That if this had been shewn 
defendants would not In* liable, for the terms 
on which they received the message protected 
them: and that such terms were not unrea
sonable. and the plaintiff must he taken to 
have lieen aware of them. <3l Semble, that 
the liability of telegraph companies cannot 
be treated as analogous to or co-extensive with 
that of a common carrier. Harter v. Domin
ion Telegraph Co., 37 V. C. It. 470.

Privity between Company and Sendee
—Principal and Agent.] — Where one F.. 
at Hamilton, delivered to defendants a mes
sage to be transmitted to tbe plaintiff nt 
Wakefield. Mass., paying for the transmission, 
and defendants failed to deliver the same to 
the plaintiff:—Held, following Playford v. 
United Kingdom Electric Telegraph Co., L. It. 
4 Q. B. 701», that defendants' liability arose 
only from contract ; that, ns the message was 
sent by F. on his own account, and not on 
behalf of the plaintiff, there was no privity 
between the plaintiff, and defendants, and the 
plaintiff could not maintain an action against 
defendants for their negligence. Fearer v. 
Montreal Telegraph Co., 23 C. P. 150.

A contract may he made, through the 
medium of an agent, with a telegraph com
pany for the transmission of a message, and 
where the principal sustains loss through the 
negligence of the company, lie may maintain 
an action against them therefor. The per
son to whom a telegram was sent by his agent 
was held entitled to sue the telegraph com
pany for negligence in the transmission of it. 
S. C„ 24 C. P. 258.

II. Miscellaneous Cases.

Arrangements with Railway Com
panies.]—See Canadian Pacifie H. IV. Co. 
v. Western I'nion Telegraph Co., 17 S. C. It. 
151.

Betting — Telegraph Office—Conviction.] 
—A bank, a telegraph office, and another office 
were simultaneously opened in a town. 
Moneys were deposited in the bank by var
ious persons, who were given receipts therefor 
in the name of a person in the United States, 
which receipts were taken to the telegraph 
office, where information ns to horse race* be
ing run in the United States was furnished to 
the holders of the receipts, who telegraphed 
instructions to the person there for whom the 
receipts were given, to place and who placed 
bets equivalent to the amounts deposited, on 
horses running in the races, and, on their win
ning, the amounts won were paid to the hold
ers of the receipts at the third office by tele
graphic instructions from the person making 
the bets in the United States :—Held, on the 
evidence and admissions to the above effect, 
that the defendant, who kept the telegraph 
office, was properly convicted of keeping a 
common betting boose under n. 197 end 198 
of the criminal code. Regina v. Osborne, 27 
O. It. 185.



6839 TENANT AT WILL. 6840

Construction of Message. I Quhto, 
whether it is a misdirection to tell the jury 
that a telegraphic communication is to m* 
taken most strongly against the ænder. 
Thorne v. Harwich, If! C. V. 309.

Forgery.]—The prisoner, at Woodstock, 
with intent to defraud, wrote out a telegraph 
message purporting to lie sent by one < at 
Hamilton, to M<K. at Woodstock, author
izing McK. to furnish the prisoner with funds, 
which was delivered to McK., and upon tlie 
faith of it McK. indorsed a draft for $85 
drawn by the prisoner on C., on which the 
prisoner obtained the money :—Held, that the 
prisoner was guilty of forgery. Regina v. 
Stnrart. 25 C. 1‘. 440.

Lease of Telegraph Lines Disturbance 
of 1/csnrt's l'*c—Claim for Reduction of Rent 
—Quebec Lair—7'respass—Trouble dr Droit.]
■—See tirent \orth-lie stern Telegraph f o. v. 
Montreal Telegraph Co.. 20 S. C. It. 170.

TELEPHONE.

Assessment and Taxes—Poles, Wire*. 
Conduits, and Cables.]—In assessing for pur
poses of taxation the poles, wires, conduits, 
and cables of a telephone company, the cost 
of construction, or the value as part of a going 
concern, is not the test : they must be valued, 
in the assessment division in which they hap
pen to he. just as materials which, if sold 
or taken in payment of a iiist debt from a 
solvent debtor, would have to be removed and 
taken away by the purchaser or creditor. In 
r< Hill Telephone Co. and Citg of Hamilton, 
25 A. It. 851.

Damage by Wires. | House being moved 
coming in contact with telephone wire across 
the street, which caused some bricks to fall on 
a passer-by and injure him. Liability. How
ard v. City of St. Thomas, lit O. It. 710.

Interference by Wires of Eleetric 
Light Company with Wires of Tele
phone Company. | See Hell Telephone Co. 
v. Hdlerille Electric Light Co., 12 O. It. 571.

Interference with Public Travel
Pedes on Street.]- A telephone company hav
ing permission by its Act of incorporation to 
erect poles on the streets of towns and in
corporated villages, so ns not to interfere with 
the public right of travel, is not relieved from 
liability for damages when it plants the poles 
on the highway in such a way as to become 
an element of danger to the public, although, 
as required by the Act of incorporation, the 
poles are planted under the supervision of the 
municipality. Honn v. Hell Telephone Co.. 30 
O. It. ««Hi.

Monopoly.]—A by-law passed by the city 
council ratified an agreement between the 
city and a telephone company, providing that 
no other person, firm, or company should, for 
five years, have any license or permission to 
use any of the public streets, &c.. of the city 
for the purpose of carrying on any telephone 
business Held, that this by-law was in 
contravention of s. 280 of the Municipal Act. 
55 Viet. c. 42 (O.). and was ultra vires of 
the council. Re Robinson and Citg of St. 
Thomas. 23 O. R. 480.

Navigation /nterfcrence with Submarine 
Cable Notice.]—By the regulation passed by 
the Quebec Harbour Commissioners in 1805. 
and subsequently approved by the governor in 
council and duly published, the commissioners 
prohibited vessels from casting anchor within 
a certain defined space of the waters of the 
harbour. Some time after this regulation had 
I teen made and published, the commissioners 
entered into a contract with the plaintiffs 
whereby the latter were empowered t<> lay
their telephone cable along the bed of that 
part of the harbour where vessels had been 
prohibited from casting anchor. No marks 
or signs bad been placed in the harbour to 
indicate where the cable was laid. The de
fendant vessel, in ignorance of the fact that 
the cable was there, entered upon the pro
hibited space, and cast anchor. Her anchor 
caught in the cable, and in the effort to dis
engage it the cable was broken : Held, that 
she was liable in damages therefor. Hell Tele
phone v. The Rapid, 5 Ex. C. H. 413.

Service Contract.]—The Itell Telephone 
Company carried on the business of executing 
orders by telephone for messenger boys, cabs. 
&« ., which it sold to the Electric Despatch 
Company, agreeing among other things not to 
transmit or give, in any manner, directly or 
indirectly, any orders for messengers, cabs, 
ike., to any person or persons, company or cor
poration. except to the Electric Despatch 
<Vmipany. The tirent North-Western Tele
graph Company afterwards established a mes
senger service for the purposes of which the 
wires of the telephone company were used. 
In an action for breach of the agreement with 
the Electric Despatch Company and for an 
injunction to restrain the telephone company 
from allowing their wires to be used for giving 
orders for messengers. &e. :—Held, that the 
telephone cpmpany. being ignorant of the na
ture of communications sent over their wires 
in subacribere, did not “ transmit" such orders 
within the meaning of the agreement : that the 
use of the wires by subscribers could not be 
restricted : and that the telephone company 
were under no obligation, even if it were pos
sible to do so. to take measures to ascertain 
the nature of all communications with a view 
to preventing such orders being given. Elec
tric Despatch Co. of Toronto v. Hell Tele
phone Co. of Canada. 20 S. C. R. S3. See 
N. 17 O. It. 405. 601, 17 A. It. 292.

See Atkinson v. Citg of Chatham, 29 O. It. 
518, 20 A. It. 521. 31 S. C. It. «1.

Sec Timber and Trees, IV.

TEMPERANCE ACT, 1864.

Sec Constitutional Law, II. 10—Intoxi
cating Liquors, VI.

TENANT.

See Landlord and Tenant.

TENANT AT WILL.

See Estate, II—Limitation ok Actions.
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TENANT FOR LIFE.

Investment — I.on a — Apportionment — 
Remainderman.]—Where a loss occurs under 
n mortgage of trust funds, the income of 
which is payable to a life tenant, the loss 
should he apportioned between the tenant for 
life and the remainderman by adding the 
amount actually realized from the security to 
the amount of interest theretofore received 
by the tenant for life and dividing the whole 
sum between the latter and the remainderman 
in the proportion in which they would have 
been entitled to share if the security had been 
paid in full, the tenant for life giving credit 
for the amounts already received. In re Fos
ter, Lloyd v. Carr. 4.1 ('ll. I>. 629, followed. 
In re Plumb. 27 O. It. 001.

Permissive Waste—(Jroicth of ll'rede.] 
—An action for permissive waste will not lie 
against a tenant for life. In re Cartwright. 
41 Ch. I>. 132. followed. The spread of nox
ious weeds from natural causes, or by the 
action of cattle depasturing or eating hay or 
straw coming from the fields where the weeds 
were, and the failure to stop the growth there
of, is no evidence of waste, but only of ill- 
husbandry: and the fact that there is a stat
ute, It. S. O. 1887 c. 202, for the prevention 
of the spread of noxious weeds, does not make 
any difference. Patterson v. Central Canada 
Ij. and S. Co., 29 O. It. 134.

Renewal of Lease— Carrying on Huaineaa 
on Premiaca—Profita — Account.]—A widow 
was entitled under her husband's will to the 
use and enjoyment of all his property dur
ing her life. It was conceded that she was 
entitled to the enjoyment in specie of the per
sonal estate. The testator owned a brick
field on leasehold land, which was a going 
concern at the time of his death. This and 
the plant in connection therewith the tenant 
for life took possession of, and went on with 
the working of it. She put other assets of 
the estate into this business and extended 
it. and when she died it was still a going 
concern. At her expiration of the term of her 
husband’s lease, she obtained a new one. cover
ing a larger area of land :—Held, that the 
widow, having elected to carry on the busi
ness on these premises, did so for the ultimate 
benefit of the estate. She was entitled to all 
the income, earnings, and profits derivable 
therefrom each year, in so far as she applied 
them to the maintenance of the family, or in 
the acquisition of other property, or in the 
paying off of mortgages ; but whatever profits 
went into the business to increase it, and 
whatever plant, stock, and belongings of the 
business remained on the premises or else
where at her death, became the projierty of 
the husband's estate. An account against her 
executor was directed, and the scope of the 
inquiry defined. Wakefield v. Wakefield. 32 
O. II. 36.

Rent—Apportionment — Remainderman.] 
—A tenant for life, who had leased the prem- 
ises of which she was life tenant, died a few 
days after a half year's rent, which was 
payable in advance, became due. On the day 
of her death part of the rent was remitted 
to her and was received by her executor, 
to whom the balance was paid on the repre
sentation that ne waa entitled to It :—Held, 
that the rent was received by the executor for 
the use of those entitled to it. and was there
fore apportionable between the executor and

the remainderman, who had confirmed the pos
session of the tenant, and that the executor was 
entitled to an order for repayment by persons, 
third parties, claiming under the will to whom 
he had paid it. Dennis v. Iloover. 27 O. It. 
376.

See Saundcra v. Brrnkic, 1 O. It. 603, post 
Timber and Trees, III.

See Estate, III.—Improvements, II.

TENANTS IN COMMON.
Account iotion at Lair — Bailiff Co- 

parccncrs.]—An action for an account will 
not lie at common law between tenants in 
common or joint tenants, unless there lias 
been an appointment of one by the other 
as bailiff. Rut under 1 Anne r. 16. it will 
lie against one tenant in common, or joint ten
ant. as hailin', whenever he has entered and 
taken more than his just share of the profits, 
whether by appointment of his co-tenant, or 
not. Semble, co parceners cannot sue each 
other in an action of account. (Srcgory v. 
t'on noil a. 7 V. ('. It. 160.

--------  Improvements—Allowances—lnter-
e*t—Master's Office. 1—A tenant in common 
who holds possession-of, manages, and receives 
the rent of. the common property, which is 
subject to an incumbrance, is entitled when 
called on for an account by his co-tenant, to 
be allowed for advances properly and reason
ably made by him. for repairs and improve
ments. and for principal and interest on the 
incumbrance, with interest front the time 
the advances are made. The mode of taking 
the account and computing interest discussed. 
Where accounts are brought into the mas
ter’s office by tin- accounting party, with the 
vouchers and the usual affidavit of verification, 
and no notice of objection is given, the ac
counts are taken to be sufficiently proved. 
Judgment in 17 1’. R. 379 affirmed. In ro 
Curry, Curry v. Curry, 25 A. It. 267.

-------- Profits of Land."]—Where one of sev
eral tenants in common of a plaster bed. was 
in sole possession of the property, and had 
sold portions of the plaster, an account of 
his receipts therefrom was ordered in favour 
of his co-tenants. Curtis v. Coleman, 22 fir.
Ml.

Contribution- Costs of \ et ion against 
Stranger.]--Where costs were incurred by a 
tenant in common suing on behalf of himself 
and his co-tenants in restraining the commit
ting of waste on the joint property by a stran
ger :—Held, that on its being shewn that 
the suit was necessary and proper, and 
that it resulted in benefit lo the co-owners, 
they should share the expense in proportion to 
flie advantage they had derived from the suit. 
Cage v. Mulholland. 16 Gr. 141.

Conversion of Chattel by Co-tenants
—Right of Action.]—An action for conver
sion of his interest in a chattel lies by one 
tenant in common against his co-tenants in 
common if the chattel owned in common is 
destroyed by them, or so dealt with by them 
as, in effect, to put an end to his rights. 
In this case the removal of a brick making 
machine to a foreign country was held suffi
cient to support the right of action, the plain
tiff’s power of enforcing his rights in the
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courts of this Province being thus interfered 
with. McIntosh v. /‘or/ Huron Petrified 
Brick Co., 27 A. 11. 202.

Crops— Conversion — Trover.1 — II.. by 
agreement with defendant, planted sixteen and 
a half acres of defendant's land with Indian 
corn and oilier crops, the agreement being 
that II. was to do all the work, and defendant 
to receive for his share as much Indian corn 
as should represent the portion of the land 
sown with sugar corn ami potatoes, and one- 
third of the Indian corn, and that II. was to 
have the remainder. Subsequently. II.. I icing 
indebted to the plaintiff on a mile, sold his 
interest in the growing crop to the plaintiff, 
the price being allowed on the note. At a 
later period II. executed a bill of sale of the 
crop to the defendant, who afterwards claimed 
the entire crop us his own. and harvested it: 
—Held, that II. and defendant were tenants 
in common of the crop of Indian corn : that 
one tenant in common cannot maintain tres
pass or trover against his co-tenant for merely 
reaping and harvesting the crop : but he may. 
if his co-tenant has consumed the crop, or dealt 
with it. so that lie cannot retake it or pursue 
his remedies against the persons who have 
possession of it : and that, under the circum
stances of the case, the court might assume 
after the verdict, in the absence of any ques
tion raised on the point, that such events 
had happened as entitled the plaintiff to main
tain his action against the defendant for con
version. It nul u v. \rnolil. IP 1*. 42.

Bee. also. Culver v. Macklem, 11 r. C. R.

Entry by one Tenant in Common
Hffeet uf. nm to I.imitations .lc/.]—See Hart
ley v. Maycoek. 2S O. U. 508.

Injunction Crops — Infants — Posses
sion—Trust' r -Account.]—-Although the gen
eral rule is. that the mere fact of one tenant 
in common holding possession of the entire 
estate will not render him liable to a co-tenant, 
who might himself enter and enjoy the pos
session with the other, and the court will 
not in such a case interfere with the dealing 
of such co-tenant in regard to the property ; 
still, where the co-tenant in possession was 
the mother of the other co-tenants, all of 
whom were infants at the time of her second 
marriage, the court, at the instance of one 
ot the children who had attained majority, 
restrained the husband and wife from selling 
or disposing of the crops of the current year 
or the proceeds thereof, unless they under
took to bring into court one-third * of such 
proceeds : but refused to interfere with the 
possession of the mother and her husband in 
respect of previous years : although as to such 
years the mother might have been accountable 
to her infant children as trustee for them. 
Bates v. Martin. 12 (ir. 490.

-------7 Sh '/>—Possession.]—Where defend
ants. being part owners of a schooner and in 
soi.' possession, excluded therefrom the plain- 
tift. who was the other part owner, and the 
plaintiff did not allege that there had been 
any dispute as to the employment of the ves
sel. an injunction to restrain defendants' pro- 
jplings was refused. Baker v. Casey. IT

7--------Waste.]—One tenant in common
will be restrained at the suit of a co-tenant

from digging earth for bricks on the joint 
property. Douyull v. Poster. 4 (ir. 319.

A tenant in common, upon satisfying the 
court that the cutting of the timber by his 
co-tenant operates to the destruction of the 
inheritance, is entitled to an injunction. 
Proudfoot v. Bush, 7 Gr. 318.

--------- ll"(M/c—-Partition.]—Although the
general principle is. that one joint tenant will 
not be restrained from committing waste at 
the instance of his co-tenant, the rule is dif
ferent where a bill has been already filed for 
a partition of the estate. Lassert v. »S‘alyerds, 
17 Ur. 109.

--------  Waste-—Trustee.]—Semble, no in
junction will lie granted between tenants in 
common, except in cases of actual destruction. 
But where a tenant in common of one moiety 
was trustee of the other under a will, and 
was felling timber for his own benefit in 
breach of his trust, he was enjoined from 
doing so. Christie v. Saunders, 2 Gr. (570.

Party Wall.]—M., owner of two ware
houses. Nos. 5 and 7 ( the dividing wall being 

: necessary for the support of both), executed a 
I deed with power of sale of No. 5, by way of 

marriage settlement on his daughter. M. hav
ing died, his executors executed a deed of con
tinuation to the purchaser of No. 5 from the 
trustees of the marriage settlement by a de
scription which, it was contended by the pur
chaser, conveyed absolutely the freehold estate 

i in the party wall and the land covered by it. 
An action being brought by the executors of 
M. to have it declared that the wall in ques
tion was a party wall :—Held, that upon the 
execution of the deed by way of marriage 
settlement of No. 5. the wall common to the 
two warehouses. Nos. 5 and 7. became a 
party wall of which the owners of the ware- 

i houses were tenants in common. Lewis v. 
\ llison, 30 S. ('. It. 173.

Title by Possession - An/uisition of, by 
Tenants in Common.]—See Brock v. Benncss, 
29 « i B. 168.

Vendor's Lien — Performance of Agree
ment.]- In the absence of agreement or cir
cumstances operating to the contrary, a ven
dor's lien arises whenever land is conveyed 
in consideration of acts to be done by the 
grantee: the right is not limited to cases 
of conveyance for a money consideration. 
Where, therefore, upon the partition of a 
niece of land held bv tenants in common, one 
grantee, ns part of the consideration for his 
grant, covenanted to obtain for the other ten
ants in common a release of the contingent in
terest of two persons in the land conveyed to 
them, it was held that a lien attached upon the 
portion conveyed to him for the due perform
ance of this covenant. Ward v. Wilbur, 23 A. 
It. 202.

See Handley y. Archibald. 3ft S. C. R. 130: 
IIartli y v. Muncock. 28 O. It. 308 : Munsic v. 
I.indsay. 10 1‘. It. 173.

Sec Estate. VIII. 2—Improvements, II. 
—Limitation of Actions. II. 24—Parti
tion—Trover and Detinue, I. 1 (b) — 
Will. IV. 11.
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TENDER.

I. Of Money,
1. Generally—Mode and Sufficiency of

Tender, U845.
2. IUs ye ns in y with Tender, <1847.
3. Effect of Tender, <>848.
4. Pleading, 0848.

II. Of Other Things, 0850.

I. Of Money.
1. Generally—Mode and Sufficiency of Tender.

Conditional Tender.]—A tender to the 
holder <if a mortgage <who claimed a larger 
sum i with a condition that the mortgage 
should he given up, was held lmd. as a con
ditional tender. Peers v. Allen, li) Or. i>8.

Demand of Receipt—Réfutai on other 
Grounds—Tender post Diem.]—A person ten
dering money is entitled to require a receipt. 
Where on tendering mortgage money a receipt 
was required, and the plaintiff did not object 
on that ground, hut gave a different reason
I'm- refusing to receive the money :—Held, that 
the tender was good. The tender was made 
on the 14th April, the day when the money 
fell due. and on the following day it was 
again tendered, and refused because a receipt 
was insisted upon :—Held, not to support 
the plea of tender on the 14th, for it was 
after the day ; but that, to avoid the effect 
of the previous tender, the plaintiff should 
have demanded the exact sum before offered. 
/ ockrUge \. Laos*. ü. <X E. I'M.

Lien—Evidence — IFoirer.] — Defendant 
having an admitted lien upon a buggy for re
pairs. it was held, on the evidence set out in 
the case, that there was no sufficient evidence 
of a tender of the sum. or a waiver of it. 
Lake v. ltiggar, 11 C. P. 170.

Non-prodnction of Money.] — Tender 
belli sufficient, though money not actually pro
duced. Long v. Long, 17 Ur. 251.

--------  Readiness to Produce — Dispensing
with.]—In order to constitute a legal tender, 
the money must either be produced and shewn 
to the creditor, or its production expressly or 
impliedly dispensed with. Where, therefore, 
to prove a tender of a quarter’s rent, for 
which the defendant had distrained, the evid
ence shewed that the tenant, after refusing 
"I pay some charges ana costs which the land
lord claimed in addition to the rent, said to 
the landlord. “Here is the rent.”—which he 
had, and told the landlord he had. in his right 
hand in a desk—but did not produce it or 
shew it to the landlord, who said nothing and 
left the premises :—Held, that there was no 
evidence of a tender, or of a dispensation with 
a tender. Matlieson v. Kelly. 24 C. P. 598.

-------- Readiness to Produce — Refusal to
Accept.]—U. and It. went on behalf of defend
ant to make a tender to plaintiff. Defendant 
had counted out the money to G.. who gave it 
to 11. G. told the plaintiff he had come to pay 
him that sum on behalf of defendant, naming 
it, but not holding the money exposed in his

hand. The plaintiff twice refused it. as he 
said liis demand was larger. B. had counted 
tlie money before he went there, and heard the 
tender and refusal, having the money ready to 
produce :—Held, that the tender was clearly 
sufficient. Reynolds v. Allan, 10 U. <’. it. 350.

--------  Refusal to Receive — t'osts.] — A
sheriff sent his clerk to plaintiff’s attorney 
before action brought, saying that certain 
moneys collected on an execution in favour of 
plaintiff were ready to lie paid. The clerk 
lmd not the money with him, nor did lie 
offer to go for it : but the attorney said lie 
would not receive it unless the costs of a rule 
on the sheriff to return the writ were also 
paid :—Held, that these facts would not sus
tain a plea of tender. Thomson v. Hamilton, 
5 O. S. 111.

Offer by Letter before Suit Tender 
after Suit -Costs.]—Held, following Powoey 
v. Pdomlierg. M Jur. 74*. that a letter by de
fendant’s solicitor to the plaintiff’s solicitor 
before suit, offering to pay the plaintiff’s de
mand, was not a tender. A tender of the 
amount of a claim, after suit brought upon it. 
must include costs incurred up to the date 
of the tender. Garforth v. Cairns. 9 <\ L. ,1. 
212.

Production of Money Refusal to Xante 
Amount.]—A. sends a waggon to It. to make 
the wood work. It., having finished, sends the 
waggon in A.’s name to a blacksmith for the 
iron work, and gets it back. A. calls for the 
waggon. It. allows him to remove the box 
from his shop into the highway, but, on his 
returning to the shop to take out the re
maining part. It. refuses to let it go till lie is 
paid his bill. A. holds in his hands a quan
tity of notes, and offers to pay It. his demand 
if he will tell him what it is. It. will not 
name any sum. and insists unon detaining the 
waggon :—Held, that it was for the jury to 
determine whether It. had not had full oppor
tunity of seeing that A. was tendering him a 
sum sufficient to meet his demand, and if they 
were satisfied that he had, then that the ten
der was good, though It. had refused to name 
the amount of his bill. Milburn v. Milburn. 4 
ü. C. K. 179.

--------  Refusal to Accept—Conflicting Evi
dence—•fury.]—In proof of an alleged tender 
to the bailiff, the plaintiff said that he asked 
the bailiff for a bill of demands, with all costs, 
and he would pay him : that lie. plaintiff, had 
then $87 in his hand, which was sufficient to 
pay the rent and costs and aid, “ Here is 
your money:” but that the bailiff refused to 
receive it. This was denied by the bailiff : 
but the question was left to the jury, who 
found that there was a tender. The goods 
distrained were afterwards sold by the bailiff : 
—Held, that on the evidence the finding of 
the jury could not be interfered with, and 
there must be held to have been a tender to 
the bailiff : and that the landlord was respon
sible for the bailiff’s act. Matlieson v. Kelly, 
24 C. P. 598. distinguished. Hoir ell v. Lis- 
toicvl Rink and Park Co., 13 (). It. -47*».

Railway Fare—Refusal to Pay — Subse
quent Production of Money.]—The plaintiff 
got upon the train without a ticket, and when 
asked for his fare declined paying then, as he 
said he had not made up his mind how far 
he should go. The conductor said he must de
cide. and afterwards, on his declining again 
on the same ground, stopped the train and put
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him out. at a place about a mile and a quar
ter from the ln>i station, and within half a 
mile of a house. The idaintiff at last tendered 
a S-iI gold piee<>. telling the conductor to take 
his fare I $1.3ôI out of it:—Held. that the 
plaintiff had refused to pay his fare within 
the meaning of 14 iV If» Viet. e. .11. s. 21. s.-s. 
6, and that the conductor was justified in 
what lie did. Fulton v. Grand Trunk U. IV. 
f'o.. 17 V. C. K. 42S.

Tender Accompanied by Protest.! -A
tender of mortgage money with a statement 
that the party tendering did not consider the 
amount tendered due, and that the other 
would be compelled to repay the excess:— 
Held, not invalidated by this statement. 
Petra v. Mien, 1!» Gr. 08.

2. Dispensing with Tender.
Excessive Demand - - Excuse for Mon- 

truthr I,ini.] To an action of replevin for 
slaves and shingles, defendant pleaded that 
the plaintiff had delivered to him certain tim
ber to be made by him into flour barrels and 
shingles in the way of Ids trade: that he made 
part of the same into the staves and shingles 
sued for: and that, the plaintiff not having 
paid him. lie detained them, claiming a lien 
for the price of his work. The plaintiff replied 
that these staves were part of a large quantity 
manufactured by defendant for the plaintiff: 
that the defendant had delivered part to the 
plaintiff, and had wrongfully disposed of 
others, and. when the plaintiff demanded the 
staves in question, refused to give them up 
until paid for the price of manufacturing all 
lie had made, wherefore the plaintiff alleged 
thaï the lien was forfeited:— Held, on de
murrer, replication bad. for, though the lien 
claimed was too large, the plaintiff was not 
thereby excused from a tender of the amount 
due upon the staves sued for. Kendal v.
Fitzgt rnhi. 21 U. i li. 585.

Held, that the mere fact of n warehouseman 
who has a lien on goods for a certain sum for 
Murage, claiming also to hold them for an un
tenable claim as due either to himself or a 
third person, does not dispense with a tender 
of the sum due. and amount to a conversion, 
unless the evidence fairly warrants the con
clusion ihat such tender would be useless, as 
it would be refused; and that in this case the 
evidence set out was insufficient for that pur
pose. Llado v. Morgan, 23 C. I1. 517.

Express or Implied Dispensation —
Lien.]—Where the holder of goods detains 
them for different claims, ns to one of which 
he has a lien and the other not, the owner 
must tender the proper amount, unless the 
holder either expresslv or by fair implication 
dispenses with il. Kendal v. Fitzgerald. 21 
1". ('. K. 585 : Huff a I o and Lake Huron It. 
II". f'o. v. Gordon. Hi V. (’. I{. 283; McBride 
v. Itaileg, (I C. P. 523.

Neglect to Fnrnisli Statement.!—De
fendant having neglected to furnish a state
ment of his claim in respect of the advances 
made by him in pursuance of the agreement 
between the parties, in consequence whereof 
the plaintiff was unable to tender the proper 
amount due. the plaintiff was held exonerated 
from making any tender. McSurcny \. Kay. 
1.1 Gr. 432.

•S'cc Harper v. Paterson. 14 C. P. .138, post 
II.; Thomson v. Hamilton. ,1 (.), S. Ill, ante 
1: Lake v. Uiggar, 11 <\ 1*. 170. ante 1; 
Uathrson v. Kelly. 24 P. 51)8, ante 1; 
P ester» Assurance Co. v. McLean. 20 V. C.

3. Effect of T< nder.

Costs. |—When defendant had obeyed an 
order anil tendered a sufficient sum for the 
costs thereof, which the plaintiff's solicitor de
clined to accept, the defendant was given his 
costs of motion less the sum tendered. Frank
lin v. 11 null' y, ( Jh. I 'h. III.

Mortgage Interest—Costa.]—Where a
tender of debt and interest had been made to a 
mortgagee, pending actions on the mortgage, 
and the mortgagee's solicitor sent to the mort
gagor's solicitor his bills of costs incurred in 
the suits, and the hitter considered them too 
large, hut offered to pay any amount which 
the master should tax. it was held that the 
mortgagee was entitled, as a matter of strict 
right, to go on with his actions notwithstand
ing such offer. Mixon v. Hunter, 17 Gr. 9li.

-------- Interest.]—In equity a tender by a
mortgagor stops interest, unless the mortgagee 
shews that the money was afterwards used by 
the mortgagor, and a profit made of it. Knapp 
v. llower, 17 Gr. 005.

Taxes — Payment.] — The defendant, as 
treasurer, returned the plaintiff’s land as part 
of a tract on which taxes were unpaid. The 
plaintiff" tendered the amount of taxes on his 
own portion, which defendant refused to ac
cept. and the land was sold :- -Held, that an 
action would not lie against the treasurer for 
not accepting the redemption money, the ten
der to and refusal by the latter being equiva
lent to payment : and that, therefore, the plain
tiff had not lost his land. Cunningham v. 
Murkland, .1 O. S. 045.

4. Pleading.

Declaration for Unlawful Distress—
Averment of Tender—Aeecssity for.] — The 
first count alleged that one II. held premises 
as tenant to defendants at a certain rent : that 
the plaintiff's goods being there, defendants 
wrongfully seized the same, ns well ns all the 
tenant’s goods, as a distress for alleged arrears 
of rent, to wit. .$401, then claimed by defend 
ants, and afterwards sold the same for such 
arrears and costs, whereas only $38 was really 
due, for which one-fifth of the goods would 
have sufficed, and the tenant’s goods alone 
would have been more than sufficient :—Held, 
under tin- authority of French v. Phillips. 1 
II. & X. 054. that the count, disclosed no cause 
of action, for. as a count for distraining for 
more than was due. it averred no tender of 
the proper sum, and though the plaintiff could 
make no tender, he could avail himself of one 
made by the tenant. Huskinson v. Luicrencc, 
25 U. C IV 68.

Plea of Tender - Foreign Promissory 
Motes—“ Currency "—Equivalent.] — To the 
first and second counts of a declaration on two 
notes, dated respectively 11th September ami 
20th November. 1800, for the respective sums 
of $500.24 and $388.8.1, payable six months
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after date, defendant pleaded that the notes 
w.-re signed and entered into in the State of 
Illinois, to he paid when due in T’nited States 
currency, and alleged a tender hy defendant 
I" lure action of $«‘>06.12 of lawful money of 
Canada, which was at the time last aforesaid 
equal to plaintiffs' claim, and a refusal by 
plaintiff to accept same :—Held, on demurrer, 
plea bad : firstly, for alleging the amount ten
dered to have been equal to plaintiffs' claim 
on the day of tender, before action brought, 
instead of at the time of the maturity of the 
notes sued upon, with subsequent interest, 
&c. : and. secondly, for alleging that the
amount tendered was equal to plaintiffs' claim, 
instead of “ equal in value to a certain sum of 
the currency of the United States,” &c„ 
though, semble, this might lie only ground of 
special demurrer. White v. Baker. 15 C. P.

--------- Offer to Pay—Dispensing with Pay-
ment.]— Declaration against a surety on a 
bond, conditioned that one L„ the plaintiffs’ 
agent, should, whenever requested, pay over to 
them all moneys received on their accounts, 
alleging various sums received and not paid. 
Plea, that L. paid over all sums received 
except $56.50. as to which, and the causes of 
action in respect thereof. L. was ready and 
willing and offered to pay and account for 
the same in accordance with the bond and con
dition. and the plaintiffs, notwithstanding, re
fused to accept from him the said sum, and by 
their own acts prevented him from paying over 
the same in accordance with said bond and 
condition :—Held, a good plea. Western .-ls- 
suranee Co. v. McLean, 29 U. C. R. 57.

---------  Trespass.]—Where in trespass for
taking staves the plaintiff recovered £20, where 
the law on some of the facts which were im
properly elicited at the trial was doubtful, 
but it appeared that the plaintiff was entitled 
to recover something in that form of action, 
and the residue in another form, a new trial 
was refused, although a tender could have been 
pleaded to the amount of the whole claim if 
the action had been brought in another form. 
Ballard v. Ransom, 2 O. S. 70.

Plea of Tender and Refusal —■ Readi
ngs.]—A plea of tender and refusal, and that 
defendant was always ready to pay at a parti
cular place :—Held, sufficient. Thompson v. 
Hamilton, 5 O. S. 443.

Plea of Tender and Payment into
Court. |—-See lludon Cotton Co. v. Can
ada Shipping Co., 13 S. C. It. 401 ; Davis v. 
Xational Assurance Co. of Ireland, 16 P. R.
116.

Plea of Tender without Payment into
Court—•/udicaturc Act.]—This action was to 
recover money as compensation for land ex
propriated. and for other relief. Defendants 
pleaded a defence in denial, and also a tender 
of $400 and interest, but did not pay the 
amount into court :—Held, that the defence 
of tender without payment into court was a 
good defence under the O. J. Act, and a mo
tion to strike out the defence, or to compel 
payment into court, or for judgment for the 
amount, with leave t<> proceed for a further 
amount, was refused. Demorest v. Midland 
R. IV. Co., 10 P. It. 640.

Replication of Tender- Trover—Lien.] 
—Trover for bills of exchange. Plea, a lien

by agreement. Replication, a tender, without 
averring that the sum tendered was sufficient. 
Replication held bad. Conger v. Hutchinson, 
6 U. S. 644.

See Lock ridge v. Lacey. 30 U. C. R. 494, 
ante 1 ; Tolu y v. Wilson, 43 V. C. R. 230.

II. Of Other Things.
Of Bank Notes. | - See Conn v. Merchants 

Bank of Canada, 30 C. P. 380.

Of Cognovit. 1 A., having taken a like
ness for IV, agreed to take in payment there
for $20 in cash and a cognovit for $70. pay
able at a future date. After receipt of $20 
and tender of the cognovit :—Hold, that the 
agreement was a waiver of A.'s right to lien, 
but did not amount to an accord and satisfac
tion. Dempsey v. Carson, 11 C. P. 462.

Of Goods Damages — Offer pendente 
Lite. |—Action for the value of 50 kegs of 
butter delivered by plaintiff to defendants to 
carry from <». to T. Defendants relied upon 
a tender of the butter to plaintiff, as prevent
ing the recovery of more than nominal dam
ages. The tender was made in writing by de
fendants' solicitor, two days before the assizes, 
offering for plaintiff's acceptance the 50 kegs 
of butter—which had been sold by plaintiff to 
M., and for which M. had recovered against 
the plaintiff—stating the same to lie at T. at 
plaintiff’s own risk :—Held, wholly illusory, 
and not to partake of any of the incidents of 
a legal tender; and that I he plaintiff was en
titled to recover the full value of the property. 
Brill v. (Jrand Trunk R. IV. Co.. 20 C. P.
11"

Of Promissory Note. | Where a plaintiff 
contracts to receive for work done at its com
pletion a certain sum of money, and then 
agrees to accept from defendant the note of 
IV for the sum. lie may sue for the money, if 
the note be not tendered at the time specified ; 
a subsequent tender of the note and refusal 
will be no defence. Fisher v. Ferris, 6 V. C. 
R. 534.

Of Renewal Note and Interest. 1—Ac
tion on a promissory note, to which defendants 
pleaded in substance that the plaintiff, who 
at the time held a note for the same amount, 
agreed, on certain conditions, to renew it from 
time to time for three years; that it was re
peatedly renewed as agreed : and that, when 
the note sued on became due. a renewal note 
and the interest were tendered and refused, 
though the three years had not expired. At 
tlie trial it was shewn that previous renewals 
Imd been made by leaving the renewal note at 
t in- agency of the Bank of Montreal in Co*
bourg, paying the interest, and taking up the 
old note ; and when the note now sued upon be
came due, a renewal note and the interest were 
tendered to M., the agent of the bank, who 
refused to accept the same, alleging lie had no 
instructions. Ail the renewals, except one 
which was made with the plaintiff personally, 
were made at the bank :—Held, that the ten
der of the renewal note and interest to M., 
the agent of the Bank of Montreal, where the 
note was payable, was a sufficient tender, ns 
all the other renewals were made there : that 
defendant was not bound to tender another 
renewal and the interest at the expiration of
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three months from the lust tender, us plaintiff 
hud, by his refusal to accept the former ten
der. repudiated the agreement, and defendant 
was not informed that he would accept such 
renewal. Harper v. Paterson, 14 C. P. fids.

Nm Imstiikss. III. 3 fgi—Landlord and 
Tenant. XXIII. it--Vendor and Purchaser, 
IV.—Work and Labovb, 1. 3.

TENDERED BALLOTS.
Sec Parliament, I. 13 (f ».

TENURE OF OFFICE.

Sec Municipal Corporations, XX111. 1.

TERMS.

Sec Words and Terms.

TERRITORIAL JURISDICTION.

See Division Courts. XI. 7.

TESTATUM ACT.

[The Testatum Writ Act, 8 Viet. c. 30, was 
repealed by 10 Viet. <*. 43 (the L. P. Act. 
18501, and the practice under it is obsolete.]

Sec Graham v. Guinn, 3 U. C. It. 1S3 : 
Parke v. Anderson, 5 V. C. It. 2: Houghton 
v. Hudson, 1 P. It. ltltl : Marmora Foundry 
Co. v. Miller, 2 C. L. Ch. 102; Patterson v. 
Calrin, 1 V. < '. It. 4U0; Cohiuhuun v. Connell, 
1 V. C. It. 178.

THIRD PARTIES.

See Indemnity—Parties, V.

THREATS.

See Duress.

THREE MILE LIMIT.

See SHIP. VII. 2.

TIMBER AND TREES.
I. Contracts for Sale, Cutting, or 

Manufacture of Timber.
1. Action for Price, 0852.
2. Breach of Contract, 0853.
3. Construction of Particular Contracts.

4. Property Passing. 0857.
5. Bale of Standing Timber, 0801.
0. Statute of Frauds—Parol Agreements,

7. Vendor's Lien, 0805.
8. (Ither Cases, 0800.

II. Conversion into Lumber, osoo.

III. Right ok Certain Persons to Cut
Timber, 0800.

IV. Trees—Property in, 0808.

V. Miscellaneous Cases. 0809.

I. Contracts for Sale. Cutting, or Manu
facture of Timber.

1. Action for Price.

Delivery Acceptance.]—Where the plain
tiff contracted under seal to deliver timber of 
certain specified dimensions, and it fell short 
of the size, but was accepted and used :—Ileld. 
that he might recover on the common counts. 
White v. Manning. 13 U. C. It. 040.

--------  A'on-acceptance.]—Where in an ac
tion for goods sold and delivered the plaintiff 
shewed a contract between defendant and him
self for the sale, and purchase of 21 sticks of 
timber at £2 10s. per thousand feet, and it 
was proved that the timber hail been delivered 
at the place appointed by defendant, when the 
agents of the plaintiff and defendant inspected 
the whole and measured eight of the sticks, 
the value of which was paid into court, and 
defendant repudiated the rest, as not being of
merchantable quality : -Held, that there was 
no acceptance of the residue, by which the 
plaintiff could recover ns for goods sold, nor 
any binding agreement within the statute. 
Grover v. Cameron, •; O. s. 196.

--------- Time for Payment.]—A. was cut
ting timber on IPs land : B. refused to allow 
him unless C.. who was to get the timber 
when cut. should become answerable to B. for 
it ; C. agreed to become so. and A. was per
mitted by B. to take away the timber. It was 
further agreed between B. and C.. that upon 
the timber being passed at Bytown free from 
duties to the government—that is. passed as 
private timber—B. should lie paid by C. the 
price the government would have paid for it 
had it been Crown timber :—Held, that upon 
this oral agreement B. could sue C. for goods 
sold and delivered, when the time arrived for 
passing the timber through Bvtown. Mc.Xab 
v. McGill, it U. C. R. 142.

By agreement in writing I. agreed to sell 
and the V. II. L. Co. to purchase timber to be
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delivered “ free of charge where they now lie 
within ten days from the time the ice is ad
vised ns clear out of the harbour, so that the 
timber may he counted. . . . Settlement to 
he finally made inside of thirty days in cash, 
less two lier cent, for the dimension timber 
which is at John’s Island:”—Held, that the 
last clause did not give the purchasers thirty 
days after delivery for payment: that it pro
vided for delivery by vendor and payment by 
purchasers within thirty days from the date 
of the contract: and that, if purchasers nc- 
cepted the timber after the expiration of thirty 
days from such date, an event not provided 
for in the contract, an action for the price 
could he brought immediately after the accept
ance. I it !oria Harbour Lumber Co. v. Irwin,

Rate of Payment — Mcasurcnit a/.] — 
Where the plaintiff by writing agreed to fur
nish timber, to be paid for at a certain rate 
per foot, lineal measure:—Held, that he was 
entitled to recover such price per lineal foot 
according to the length of each stick, not ac
cording to the length of a bridge constructed 
of the timber, and for which it was obtained. 
Hroicn v. Zimmerman, 15 U. C. R. 563.

See Clarke v. White, 28 C. P. 203. 308 n.. 
3 8. R. 309. post 3: Lapp v. Firstbrook, 24 

1‘. 239; Georgian Hay Lumber Co. v. 
Thompson, 35 V. C. R. 04.

2. Breach of Contract.
Failure to Make Road—Damages for— I 

Overpayment of Price.]—The plaintiff agreed 
to cut, draw, and deliver for defendants at a ! 
specified place 4,000 standard logs at 50 cents 
each; also, to moke all branch roads, defend- 
ants agreeing to make the main road : *‘ the de
fendants to provide the pine timber, which is 
to be cut on the lots mentioned in the schedule i 
A. hereon indorsed." This schedule enumer
ated five lots, containing 1,800 acres :—Held, ! 
that the defendants were not bound to point | 
out to the plaintiff the trees to be cut on the | 
lots in question, but that it was sufficient that 
there were trees on these lots, as the jury 
found, enough to make 4,000 logs. The jury. I 
in answer to questions, found that the plaintiff ' 
had cut and delivered only 600 logs, and had ! 
received $400, so that he was overpaid $100: 
lint they found also that defendants did not ; 
make tin1 main road in reasonable time to ( 
enable the plaintiff to get the logs out. by I 
which the plaintiff had sustained $10 dam- ] 
ages:—Held, that the plaintiff was entitled to j 
a verdict for $10. notwithstanding that he had I 
been o\erpaid. Stubbs v. Johnston, 38 U. C. I 
R. 466.

Non-acceptance—Condition Precedent— 
Inspection—Custom—lVoircr.] — Defendant ; 
agreed in writing to buy from the plaintiff ! 
certain quantities of different kinds of lumber 
specified, “culls all out. and all good merchant
able lumber by G. F. or J. Sills's inspection." 
Plaintiff sued upon this agreement, alleging | 
that all things were done, &c., necessary to | 
entitle him to have the lumber accepted, yet | 
that defendant, having accepted part, refused 
to accept the residue. It appeared that part 
of the lumber had been shipped by defendant’s 
order to one P. at Buffalo, and there was evi
dence of a new agreement as to the inspection, 
hut no inspection had been made. It was also

proved, without objection, that according to 
the usage in such cases it is the purchaser’s
duty to procure the inspector. At tin1 trial.
the case being taken in defendant’s absence, 
it was held that defendant was bound to pro
cure inspection, and that the declaration 
shoujd have been for not doing so; and. as an 
amendment was not accepted on the terms im
posed, a verdict was entered for defendant 
Held, that under tin» contract the inspection 
by G. F. or J. Sills was a condition pre< • dent 
to defendant's obligation to accept the lumlx-r; 
but that defendant might waive this condition 
or agree to a different inspector. The court, 
however, refused to amend ami enter a verdict 
for tin* plaintiff: but granted a new trial on 
payment of costs, to enable the plaintiff to 
amend, ami to have the question as to such 
aljeged waiver and substitution properlv tried. 
Aitcheson v. Cook, 37 V. C. R. 490.

Non-delivery—Condition Precedent In- 
«section Custom Pleading. | -The declara
tion was for breach of defendant’s covenant to 
get out. make, manufacture, and deliver to the 
plaintiffs upon the canal at the Dundas lmsin, 
certain timber and masts, setting out the 
quality, description, and price, with an aver
ment of the performance of all conditions pre
cedent. Third plea, setting out in full the 
agreement, containing the covenant sued upon, 
namely, that defendant would get out. make, 
manufacture, and deliver to plaintiffs on or 
before 1st April. 1874, upon the hank of the 
canal at Dundas, at a convenient place for 
putting the same in the canal, certain descrip
tions of timber and masts, specified to be 
first-class in every particular, and subject to 
the inspection of a Quebec culler, payments to 
he made by plaintiffs from time to time as the 
work progressed, and the balance when the 
whole of the timber and masts were delivered at 
the canal; that the timber and masts so soon 
as made and manufactured should be marked 
with plaintiffs* trade mark, and liecome their 
property so soon as each stick was inspected, 
measured, and culled by the said culler. The 
plea then averred that by the usnge and cus
tom of the timber trade, in respect of which 
the said deed was made, and in which plain
tiffs and defendant were engaged, and by the 
terms of the deed, it became the plaintiffs’ 
duty to cause the said timber and masts to be 
bisected at the place where they were being 
cut, and liefore delivery by defendant at the 
canal basin at Dundas; and that the plaintiffs, 
though duly notified by the defendant to have 
the same so inspected, neglected to do so, 
whereby defendant, though ready and willing, 
was prevented from performing his covenant : 
—Held, had, there being nothing to shew what 
the custom was from which defendant’s duty 
arose, and no allegation that the timber and 
masts were ever manufactured and ready for 
inspection. Semble, that, eveu if this had 
be«-n averred, such a custom or usage would 
have been inadmissible, its effect being incon
sistent with the defendant’s express covenant 
to deliver at the basin subject to inspection; 
and. even if such usage could prevail, defend
ant could have appointed a culler, so that the 
plaintiffs’ neglect to do so could not be said 
to have prevented defendant’s performance. 
Hayes v. Nesbitt, 25 C. V. 101.

--------  Condition Precedent—Payment —
Pleading.] — Declaration, that the plaintiff
agreed to buy and defendant to sell 20,000
cubic feet of good merchantable board timber 

I of the quality and manufacture therein men-
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tioned, to be delivered, ns in the agreement set 
out. not later than 10th May next ensuing, the ; 
plaintiff to pay at the rate of 12e. per cubic j 
foot for timber so delivered, at the times and j 
in the manner in the agreement set out : that j 
the plaintiff, in pursuance thereof, paid $300 : 
on account : and all conditions were fulfilled. 
&<\, yet defendant did not deliver the said tim- j 
ber or any part thereof. Plea, on equitable 
grounds, setting out the agreement in full. | 
shewing what the quality and manufacture 
were to be like, and when and where the de
livery was to take place : also the mode of 
payment, namely, the $300 down, acknowledg
in'.: the receipt thereof, and two-thirds ns the 
timber should be delivered, when each 10.000 
feet was hauled to the named points. The 
plea then averred a delivery at the proper 
places therefor, and of the proper quality and 
description, before the named day, of the first j 
10,000 feet, and a notification to plaintiff of j 
the same, and of its being ready for delivery 
to him on payment of such two-thirds, and 
that in default of such payment the said tim- j 
ber would he resold. The plea further averred 
that during all that time defendant was ready ! 
and willing and offered to deliver to plaintiff j 
the first 10,000 feet, and also the remaining | 
lo.ooo feet, hut that the plaintiff, though he .

.received due notice, refused, within a reason- i 
able time thereafter, to accept and receive the j 
said timber, and to pay the said two-thirds 
of the price or any part thereof, whereupon 
defendant after a reasonable time resold the I 
timber : Held, that the plea was a good ans
wer as regards the first 10.*MX) feet, payment j 
of the two-thirds price being a condition pre
cedent to delivery ; hut no answer as regards 
the second 10,000 feet, and therefore had as 
being pleaded to the whole : for it could not he 
read as alleging an offer then to deliver the 
second quantity, liecnuse that would have en
titled defendant to the whole price, whereas 
non-payment of the two-thirds only was com
plained of, and the notice of resale only ap
plied to the first 10,000 feet : nor could it be 
read as an offer and refusal to take the second 
10,000 feet at all. or to go on with the con
tract, so as to discharge the defendant. Held, 
also, that a replication alleging a notification 
by defendant to plaintiff of his inability to 
deliver the "JO.* KM I feet, and promising to re
turn the $.'i*Mi with expenses, hut that defend
ant failed either to perform the contract or 
return the money, was bad. Held, also, that 
the declaration was defective for uncertainty ; 
but that the defect was cured by the plea. 
Reid v. Robertson, 25 C. P. 508.

--------  Construction of Contract—Right of
Action—Readiness to Accept—Time.] — The 
defendant, signed a writing in the following 
terms: “I, the undersigned, agree to deliver 
8. S. Mutton & Co., forty M. feet black ash, 
with mill culls out f. o. h. vessel on Cornwall 
canal, at $10 per M. feet, also ten M. feet soft 
elm at $10 per M. feet f. o. h. vessel on Corn
wall canal, to lie delivered in the month of 
June. 1881, the lumber now on stick and part 
seasoned and the plaintiffs signed a corre
sponding memorandum, agreeing to accept such 
lumlier at the time s|ieeirted :—Held, that the 
words "with mill culls <mi" applied i<> the 
ash only, not to the elm. Held. also, that the 
plaintiffs, not having had a vessel ready to re
ceive the lumber in June, could not recover. 
Semble, that time was of the essence of the 
contract, and the defendant was not bound to 
deliver the lumber in September. Mutton v. 
Deg, 7 A. It. 465.

- ; - homages—Loss of Profits.] — The 
plaintiff contracted to deliver timber to the 
defendant at St. Ignace, to be transported by 
him to Quebec for sale there. There was no 
market nearer to the place of delivery than 
Quebec. The plaintiff made default, and in an 
action for the price the defendant counter- 
claimed for damages for non-delivery of the 
timber :—Held, that thy measure of damages 
was the value of the timber at Quebec, less 
the cost of transportation thereto from the 
point of delivery. Ilcndric v. A - < Ion. 3 O. It. 
UUK, 12 A. It. 41.

Sec Me Will v. II nines. 17 O. R. 470.

3. Construction of Particular Contracts.
Lease with Right to Cut — Effect of 

Surrender.]—The owner of land with a saw 
mill thereon leased the mill with a right to cut 
timber during the lease : the lessee assigned 
the lease, ana the assigi... afterwards surren
dered it to the proprietor of the freehold :— 
Held, that the right to cut timber was only 
commensurate with the lease itself, and the 
lease having been surrendered, the right of 
cutting timber was at an end, except for the 
use of the mill. Stegman \. Prater, 6 Or.

Quality of Timber—Payment of Price.] 
—(J., after having examined a lot. entered into 
an agreement with XV.. the owner, whereby 
the latter sold all the pine timber standing on 
the lot to (*.. "such as will make good mer
chantable waney-edged timber, suitable for his 
purpose, at the rate of $13 per hundred cubic 
feet." and ('. paid to XX". $1,000, “the balance 
to be paid for before the timber is removed 
from the lot." C. cut $051.17 worth of first- 
class timber, suitable for the Quebec market, 
which was all of that class to be found on the 
lot, and sued XX'. to recover back the balance 
of the $1.iHio, namely. $348.83 :—Held, affirm
ing the judgment in 28 <\ P. 308 n.. which re
versed that in 28 C. I*. 203, that the true con
struction of the contract was. that XX’. sold 
and granted to (*. permission to enter upon his 
lot, and cut all the “ good merchantable tim
ber there growing, suitable for his purpose,” 
and not merely “first-class timber;” that there 
was more than sufficient "good merchantable 
timber” still remaining on the lot to recover 
the balance of the $1.IMM): and that there was 
no evidence to shew that the contract had been 
rescinded. The payment of the $1,000 was 
an absolute payment, the plaintiff believing 
and representing to defendant that there was 
sufficient timber to recover that amount, if 
not more, on the faith of which representation 
defendant entered into the contract, which he 
otherwise would not have done, and if the 
plaintiff made an error, lie, and not the de
fendant. must suffer the consequences. Clarke 
v. W hite, 3 S. U. 300.

Right to Fell Trees. |—The owner of 
real estate sold all the hemlock bark thereon : 
—Held, that the purchaser had a right to 
fell the trees. Hatch v. Pick, 5 Ur. 051.

Size of Trees. 1—C. conveyed to II. cer
tain land by a deed which contained the fid- 
lowing reservation and covenant : “ And the 

, said party of the first part reserves to him- 
I self all the standing timber upon the said 
I lands, excepting that which measures eight
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inches through, and the said party of the sec
ond part covenants with the said party of the 
first part to give him live years from the date 
hereof to take the said timber off the said 
lauds, with the right of entry upon said lands 
lor the purpose of removing said timber:"— 
Held, that C. was entitled to all the timber 
over eight inches in diameter. Corbett v. 
Uarper, 5 O. It. i«.

See Mutton v. Dey, 7 A. R. 455, ante 2.

4. Property Passing.

Appropriation — Marking — Custom — 
Friilenee.]—By an agreement under seal be
tween plaintiff and B., B., in consideration of 
seven cents per foot, agreed to deliver to the 
plaintiff at Goderich harbour cubic feet
of good elm timber, to lie of specified dimen
sions, and nothing but good sound rock elm : 
the plaintiff to draw it from the bush, and 
leave it on the bank of the river Maitland, 
and to pay at certain periods named. In 
trover for such timber, which defendant claim
ed under a purchase from B. :—Held, that 
the agreement did not prevent the plaintiff 
from shewing that the timber to be deliv
ered belonged to him, and not to B. The 
fact that the timber was marked with B.’s 
mark was relied upon by the defendant to 
shew that it was not the plaintiff’s Held, 
that the plaintiff might shew, in answer, that 
it was not uncommon for persons in charge of 
but not owning timber thus to mark it. lAttle 
v. I'oley, 24 Ü. C. It. 177.

-------- Marking—Delivery of Part.]—Upon
an agreement between A. and B. " that cer
tain timber should be marked for B. as made, 
and should be delivered as fast ns made to 
his agent, and should be to all intents and pur
poses his property, to be held in security for 
his advances : ’—Held, the timber having been 
all made for B., and marked for him. part 
of it delivered, and all brought out of the 
woods and taken possession of by B. and sold 
to C., who had actual possession for many 
weeks with the knowledge and apparent con
sent of A.—that such timber could not after
wards be seized by the sheriff as the property 
of A., merely because B. had not sent out an 
agent to receive the whole of it in the woods. 
Dunning v. Cordon, 4 U. C. R. 390.

--------  Marking — Measurement—yon-de-
liicry—Lien for Advances.]—M. agreed to 
manufacture for and supply to defendants cer
tain timber, which he was to mark with de
fendants’ name and deliver at one or two 
places on Sturgeon lake, to boom it se
curely, and complete the delivery by a day 
named. Defendants were to pay two-thirds 
of the contract price as the work proceeded, 
and the rest on completion of the contract. 
No rough, coarse, or cull timber was to be 
accepted, and the timber was to be measured 
by defendants when delivered, or from time 
to time. M. to have it measured by a culler if 
not satisfied with defendants' measurement, 
and the expenses thereof to be borne equally. 
The timber was made by M. from his own 
trees, and marked by him with defendants’ 
name ns made, and hauled to the lake and 
boomed there: but it had not been measured 
or accepted by defendants nor delivered to 
them, nor dealt with by them as their own. 
They had made advances from time to time, 
but there was a disputed balance claimed by

M. Under these eiicumstnnees, M. put the 
men lie had employed in manufacturing the 
timber in possession of it, as security for their 
wages. Defendants took it out of the pos- 

I session of the plaintiff, one of the men, and 
the plaintiff brought trespass :—Held, that the 
property in the timber had not passed to the 
defendants, and that the plaintiff therefore 
could recover. But, semble, that in equity 
defendants would have a prior claim upon it 
to the extent of their advances. Robertson 
v. Strickland, 28 U. C. R. 221.

------------- Marking—Non-delivery — Injunc-
! tion. 1—The plaintiff contracted with two of 

Hie defendants for the manufacture by them of 
5.1 Nni saw logs, to be delivered at the mouth 
of the river Trent, to be paid partly by in- 

I stalments during the work, and the residue 
I on delivery at the place designated: and at 
‘ the same time, or Immediately after, it was 
; orally arranged that the logs, as manufactur

ed, should be marked with plaintiff's initials, 
and delivered to him as a security for his 

! advances, without prejudice to the agreement 
for their being conveyed to the river. The 

I stipulated advances were made, and the logs 
as manufactured were so marked, but not 
otherwise delivered to plaintiff :—Held, that 

| the manufacturers could not afterwards dis- 
| pose of these logs to the prejudice of the plain- 
1 tiff ; and they having attempted to do so, to a 
: third person, for value, but with notice of 
I plaintiff’s claim, an injunction was granted 
1 to prevent their removal by such person. 

Fuller v. Richmond, 2 Ur. 24.
----- — Non-delivery—Inspection—Terms of

Contract.]—Bj agreement under seal, dated 
29th December. 1871, defendant agreed to de
liver to plaintiffs, within four and a half 
months from date, 5,UUU railway ties on the 
Midland railway track, at Lakefield, or be
tween there and Peterborough, said ties to be 
stacked conveniently for loading and inspec
tion ; and a particular description of ties was 
specified as the only kind that would he re
ceived. The price of each was to be eighteen 
cents ; twenty-five jier cent, to be paid when 
1,000 or over were delivered and estimated 
at Young’s Point, on the Otonabee river : 
twenty-five per cent, more when the ties were 
delivered on the railway, and the balance 
within four weeks of the full completion of 

I the contract, but not before the expiration of 
the time limited in the contract. The evi- 

I ilence shewed that defendant got out 5,280 
ties in all : that the plaintiffs paid $240 to de
fendant, and $123.90 Crown dues ; and that 
they received and took away 2,519 ties. A 
misunderstanding arose as to where the re- 

i mainder of the ties, which had been brought 
I to Lakefield. were to be culled and inspectt*d, 
I the plaintiffs wishing it at Port Hope, the de

fendant at I.akefield, and defendant refused 
to allow the ties to be shipped from Lakefield 
till paid for. The plaintiffs said they necept- 

j ed them at Lakefield, subject to the culling, 
in which defendant was to take a part, and 
one W. swore that lie counted and selected 

I them at Young’s Point, and reported on them 
i to the plaintiffs before they advanced any 
! money, but defendant appeared not to have 

been aware of this. Plaintiffs having re- 
; plevied a quantity of the ties :—Held, that 
j they could not recover ; and the contract itself 

did not vest the ties in the plaintiffs, for they 
were not then in existence ; that it coii- 

, templated an inspection, which had not taken 
place ; and there was no other appropriation 

' or delivery of these ties with an intention that
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the plaintiffs should tu ko them. O'Xcil v. 
McHmoyU, 34 V. It. 23(1.

Delivery—Chantjc of Rttsscssion.]—One 
II. » greed to furnish B. with from 8,000 to 
1< 1,000 saxv logs, to he paid for on delivery, 
and received a small sum on account. After
words II. agreed l-> get out logs for the plain
tiffs. the money for them to he paid to one 
D., to whom II. was indebted. A large num
ber were got out during the winter by II., 
and while on the ice he marked 1,040 with 
the plaintiffs' mark. When the ice broke up. 
all were floated down together and became 
mixed. The plaintiffs accepted and paid or
ders on them by II. in P.'s favour for £200 
on account, and afterwards a delivery was 
made by II. to them of 1.040 logs, by de
livering some in the name of that number out 
of the whole, which were still together. B., 
who had made large advances to II. on his 
agreement, then got execution on a judgment, 
which 11. allowed to go by default, and under 
it seized all the logs :—Held, that the plain
tiffs were entitled to recover in replevin for 
the 1,040 logs so sold and delivered to them : 
and that neither the Chattel Mortgage Act 
nor 22 Viet. e. 0(1, s. 10, would have ap
plied to such sale, even if the jury had not 
found, as they did. that there was an actual 
and continued change of possession, so far as 
there could Is* under the circumstances, and 
that II. was not insolvent. Middl< brook v. 
Thompson, in U. < '. It. 807.

To make valid against creditors of the ven
dor a sale of timber to be cut down by him, 
there must be an actual delivery to the pur
chaser after the timber is cut down, followed 
by an actual and continued change of pos
session, as in the case of other chattels. Mc
Millan v. McSht rry. 15 dr. 133.

--------  Measurement — Ascertainment of
/Vice.]—The respondent entered into a con
tract in writing for the sale to the appellant 
of “ a raft of timber now at Carouge. con
taining white and red pine, the quantity about 
71,0(10 feet, to be delivered at Indian Cove 
Booms. Price for the whole, 7%d. per foot ; 
payment, one-third cash, one-third sixty and 
ninety days after date.” Shortly before the 
contract was signed, the raft had been measur
ed by a public officer called the supervisor of 
cullers, appointed under S & 0 Vii t. c. 30, and 
the number of pieces of timber and the con
tents of each piece, were set down in a speei- 
fication thereof, which made a total of 71,445 
feet : and this specification was delivered by 
the respondent before the execution of the 
contract to the appellant, and sent by him to 
the place where the raft was to be delivered. 
The raft was towed to the Indian Cove Booms, 
the appointed place for delivery, where it ar
rived in the afternoon, and notice of its ar
rival was given to the servants of the appel
lant. who assisted in fastening the raft outside 
the booms. This was done at the instance of 
the appellant’s servant, as from the state of 
the tide the raft could not be placed inside the 
boom. During the night a storm arose by 
which the raft was carried away, broken to 
pieces and dispersed, and a great portion of 
it lost. The appellant employed his servants 
in collecting as much of the wood as was 
saved, and that was put into the appellant's 
booms :—Held. that, as the respondent had 
ascertained the price of the raft by the meas
urement previously made, the specification of 
which was in the appellant’s possession, and

as the contract did not shew that any future 
measurement of the raft was necessary, no 
act then remained to be done by the respondent 
or by the appellant : and that the raft upon 
delivery al the Indian Cove Booms bad wholly 
passed to the appellant, and the loss incurred 
must be borne by him. Judgment of the court 
of error and appeal, not reported, and judg
ment in 5 C. I*. 318. affirmed. (Hint our v. 
Supple, 11 Moo. I‘. C. 551.

-------- Receiver — Replevin.]—Plaintiffs
contracted with V., who was in partnership 
with L., for the sale and delivery to the plain
tiffs of a quantity of timber. Subsequently L. 
obtained a decree in chancery against V.. 
which, after declaring them to have been 
partners in getting out the timber, directing 
an account, and restraining V. from removing 
or intermeddling with the timber, referred the 
suit to the master to appoint a receiver. Be
fore this decree was acted upon by I... V. de 
livered the timber, as the jury found, to the 
plaintiffs, by whom, as they also found, it 
was accepted without objection on L.’s part, 
who in fact was present at the time. Some 
months after this a receiver was appointed 
under the decree in chancery, and at L.’s in
stance he took possession of the timber in 
question :—Held, that the receiver’s act was 
wrongful, as the proiierty in the timber had 
passed to plaintiffs before bis ap]K>intmeut, 
and that they could therefore maintain re
plevin against him and L. for it. Campbell 
v. Lepan, 21 < '. I’. 868.

Non-payment - on-deli very.] — The 
plaintiff agreed with one McG. for the pur
chase of a quantity of timber upon certain 
terms, but failed to pay the price agreed 
upon. McG. afterwards refused the money, 
and sold and delivered the timber to one 
Upon replevin brought :—Held, that no de
livery having been made to plaintiff, he could 
not recover. Ilcnry v. Cook, 8 C. P. 29.

Payment on Account -Xon-complction. | 
—One C. sold timber to plaintiff, and received 
$20 on account, but it was to be culled and 
measured to complete the purchase, and the 
plaintiff did not do this, nor pay the balance ; 
and ('. therefore sold to defendant : — Held, 
that the property never passed to the plain
tiff so as to prevent C. from selling again. 
Raton v. Currie, 19 U. C. It. 388.

Terms of Contract—Acceptance of Bill.] 
—The respondents, owners of timber lands in 
New Brunswick, granted ('. & S. a license to 
cut lumber on twenty-five square miles. For 
securing the stumpage payable to respondents 
under the license ( the terms of which are set 
out in the report i. C. & S. gave to the re
spondents a draft upon J. & Co., which was 
accepted by J. & Co., and approved of by the 
respondents, but which was not paid at matur
ity. After giving the draft ('. & S. sold the 
lumber to J. & Co., who knew the lumber was 
cut on the plaintiff's land under the said agrci 
ment. J. & Co. failed, and appellant, their as
signee. took possession of the lumber and sold 
it:—Held, by three Judges (agreeing in the 
judgment of the court below l, the remaining 
three Judges contra, that, upon the case as 
submitted, and by mere force of the terms of 
the agreement, the absolute property in the 
lumber in question did not pass to C. & S. im
mediately upon the receipt by the company of 
the accepted draft of C. & S. on J. & Co., 
and that the appellant was liable for the
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actual payment of the stumpage. McLeod v. 
.Vi ic Brunswick U. U\ Co., 5 S. C. It. 281.

See Rogers v. Dcvitt. 25 O. It. 84: Hessel- 
lacher v. llallantync. 28 O. H. 182. 27» A. It. 
36; Pew v. Lawrence. 27 (’. I*. 4**2.

5. -S’a/c o/ Standing Timber.

Chattel* —Hight of /femoral.] -Under an 
agreement, dated 2nd October, 1880, the de
fendant sold to B. all the pine timber grow
ing on certain lands, to be removed during 
the years 1880 and 1881. The timber was all 
cut into logs before the end of 1881. but a 
iwrtion was not then removed :—Held that 
this was a sale of goods and chattels, and 
not an interest in land : and the timber so 
i nt having become the plaintiff’s property, he 
had the right to remove it after the expira
tion of the time mentioned : though, semble, 
the defendant might have a right of action tor 
not removing it within the time. The defen
dant having refused to permit such removal, 
the plaintiff brought replevin, and was held 
entitled to succeed. McGregor v. McNeil, 32 
V. V. 538.

Condition—Right of Removal.]—By deed, 
dated 4th April. 1884, made between .1. and 
S. & L., J. agreed to sell and S. & \,. to 
purchase all the merchantable pine, suitable 
for the purpose, standing, lying, and being on 
certain described property, for a sum which 
was then named and paid, “ provided, how
ever, that the said timber and logs shall be 
cut and removed off said lot on or before the 
4th April, 1884." The defendant B. (claim
ing through S. & L.», after the expiration 
of the time agreed upon, removed logs which 
J. had cut after the 4th day of April, 1884, 
and for this ,1. brought this action and recover
ed a verdict for $125. B. moved against the 
verdict, on the ground that under the deed, 
and the assignment to him, he was the abso
lute owner of the timber, subject merely to 
such claim as the vendor might have against 
the vendees for breach of the covenant to re
move the pine within the time named :—Held, 
that the agreement could not be construed as 
an aosolute grant of the pine trees suitable 
i'>r the business of the grantees, subject to a 
covenant by them to cut and remove the trees 
within ten years ; but that it was a grant of 
the pine subject to the condition that the tim
ber and logs should be cut and removed off 
the property on or before the 4th day of April, 
1884. Held, also, that this condition applied 
as well to trees severed before as to those 
severed after the expiration of the term. 
iJohnston v. Shortreed, 12 O. It. 633.

--------  Right of Removal—Evidence—Bills
of Sale Ac/.]—S. sold all the elm and soft 
maple trees <>n a certain lot t<> T. ; and at the 
time of sale gave T. the following receipt : 
“ Received from J. L. for T.. the sum of $500, 
<>n account of elm and soft maple on." &e„ the 
said lot, describing it. Parol evidence was ad
mitted to shew, and the jury found, that “ one 
of the conditions of the sale was that the tim
ber was to be removed by T. within two 
years:’’—Held, that the receipt was not the 
contract between the parties, but a mere 
acknowledgment of so much money ; and there
fore the parol evidence was properly ad
mitted. Held, also, that the effect of the con
dition was, that T. was only to have the right 
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to cut and remove the timber within the two 
years from the date of the agreement. John
ston v. Shortreed, 12 O. It. 633, followed. 
Semble, that a sale of growing timber does not 
come within the operation of the Bills of Sale 
and Chattel Mortgage Act. Stiinlioff v. Mc
Rae, 13 O. It. 546.

Interest in Land—Right of Removal— 
Conversion.]—Where one sold and assigned to 
another all the pine timber he might choose to 
cut for twenty years with the right to make 
roads to get to and remove the same, and a 
covenant that the grantee might, without let or 
hindrance from anyone, cut and remove the 
timber :—Held, that the timber so sold, to
gether with the rights imparted to the pur
chaser. were an interest in land ami not chattel 
property. Where, having first granted such 
timber and rights to the plaintiff's assignor, 
the defendant five years afterwards sold the 
timber to another person, who forthwith pro
ceeded to cut the same:—Held, that the de
fendant was responsible to the plaintiff in 
damages : and semble, that lie would have 
Iteen so, even if the timber sold were chattel 
property, for that the act of the defendant in 
selling to another person would in that case 
amount to a conversion of the property. Mc
Neill v. Haims, 17 (>. R. 476.

--------  Right of Removal—Parol License.]
—As a general rule, a contract for the sale of 
standing timber which is not to be severed 
immediately is a sale of an interest in land. 
Upon a parol sale rf timber for valuable con
sideration. with a parol license to enter upon 
the land during such time as should be neces
sary for the purpose of cutting and removing 
the timber, the defendant during the period 
allowed by the contract continued to cut and 
remove, notwithstanding that he was notified 
not to do so:—Held, in an action of trespass 
and for damages for timber cut after the no
tice, that he was at liberty to shew, in justi
fication of what he had done, the existence of
i he parol agreement, under which no right of
revocation existed, and to shew the part per
formance as an answer to an objection founded 
on the Statute of Frauds. Handy v. Car- 
ruthn-8, 25 O. R. 276.

-------— Right of Removal—Vendor's Lien—
Injunction.]—By agreement in writing, dated 
15th October. 1873. A. agreed to sell, and B. 
and agreed to purchase, all the merchant
able white and red pine timber, suitable for 
their purposes, standing, lying, or being on 
certain premises owned by A., for the price or 
sum of $600, payable. $400 on date of agree
ment, and the balance in one year, with a 
provision that the timber should be cut and 
removed off the lands, on or before the 15th 
Octolier. 1881. It was further provided that 
B. and C'.. their agents, representatives, or 
assigns, should have the right to enter upon 
the premises at nil times during the period for 
which the agreement was to continue in force, 
for the purpose of cutting and removing said 
timber : and that if B. and C. should re
move the whole of the timber off the land be
fore the expiration of the year, they would pay 
the whole of the purchase money Immediately 
after removing the said timber :—Held, that 
this was an agreement for the sale of an in
terest in land ; that primil facie the vendor 
was entitled to a lien for unpaid purchase 
money: and that the circumstance that the 
timber was purchased by B. and C. for the 
purpose of being cut down and nsed at their
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mill ns soon as possible, <li<l not deprive the 
vendor of the right to the lien. Held, also, 
that the last proviso in the agreement, as to 
immediate payment of the purchase money in 
ease of removal of all the timber Ik»fore the 
arrival of the time for payment of the $2fH», 
did not operate to destroy the vendor's right 
to the lien. It. and did not pay the $2iM>. 
and. after the expiration of one year front 
the dale of the agmunent. assigned it to the 
defendants, who had no actual notice that the 
S2i»i remained unpaid, hut the agreement was 
registered against the lands:—Held, that the 
vendor was entitled to an injunction to pre
vent cutting and removing by the defendants 
until the $200 was paid. Marshall v. Green, 
1 < V. 1>. 35, commented upon ami distin
guished. Hummcm v. Cook, 28 Ur. 179.

Right of Removal — Way — “ .X (ces
sa ry."\—The plaintiff was the owner of a 
farm of about a mile in breadth and live- 
sixths of a mile in length. About two-thirds 
of the farm was heavily wooded, and the reel 
of it was cleared and cultivated. The defen
dant became the purchaser of the trees and 
timber upon the land, under an agreement 
which provided among other things that the 
•purchaser should at all times within three 
.years have full liberty to enter ujion the 
lands and to remove the trees and timber in 
sneli manner as lie might think proper, not 
interfering with the enjoyment of the plain
tiff save in so far as it might be necessary. 
To take timber from the centre of the wooded 
lielt through the woodland to the roads in
stead of passing over the cleared land would 
have cost more than the timber was worth 
Held, that the word necessary " was to be 
reasonably construed, ami that this timber 
might be taken across the cleared land. 
Ste/iliens v. tiordon, 19 A. 11. 17H. Affirmed, 
22 S. V. It. til.

See. McMillan v. Sherry, 15 Ur. 133, onto 4.

<». Statute of Frauds—Parol Agreements.

Bond — License — Parol Revocation.]— 
When in debt on bond conditioned that “ the 
defendant, his heirs and assigns, should per
mit and suffer the plaintiff to cut down, take, 
and carry away all the firewood from certain 
lands, without hindrance or molestation,” de
fendant pleaded that he always permitted, 
iVc.. and the plaintiff replied that, after the 
making of the bond, defendant conveyed the 
land in fee to a stranger, who would not per
mit the plaintiff to cut the wood, &<•.. and 
the defendant demurred to the replication— 
the court gave judgment for the demurrer, 
the replication having shewn no breach, the 
bond being in effect a license under seal, bind
ing on defendant and his vendee, and not re
vocable by parol, and the plaintiff having 
shewn no obstruction. Foickc v. Fothergill, 

1 u s. is:,.

Entry on Land — Acquiescence.]—On a 
sale of timber, the land on which the same 
was situate was not mentioned in the memo
randum evidencing the agreement, but the 
purchaser entered upon the land intended, and. 
with the knowledge and acquiescence of the 
owner, continued to cut thereon for over a 
year :—Held, that this was sufficient, within 
the Statute of Frauds, to prevent the vendor

afterwards disputing the right of the purchaser 
to cut the timber within the time limited for 
his so doing. Lawrence v. Frrington, 21 Ur.

Extension of Time for Removal -Re
vocation.]—The owner of land by a memo
randum in writing sold the timber thereon, 
and when the time orally agreed upon for its 
removal had nearly expired, the vendor told 
his vendee that, he might have another yenr 
within which to complete the cutting and 
removal of the timber :—Held, that the vendor 
was not at liberty afterwards to revoke such 
extension of time. Lawrence y. F.rrington. 
21 Ur. 2til.

Interest in Land—Clearing—Timber in 
Payment. |—An agreement to enter upon and 
clear land, and take the wood after it is cut 
down in payment of the labour, is not for an 
interest in lands within the Statute of Frauds. 
Hamilton v. MvUonill, 5 U. S. 720.

--------  Felled Trees — Evidence.] — The
plaintiff agreed orally to sell timber to de
fendant, to lie got out by him upon certain 
timber limits held by plaintiff from the Grown, 
for 20s. per thousand feet, payable on its ar
rival at Quebec. These limits had formerly 
belonged to plaintiff’s husband, of whom she 
was administratrix, and it was agreed, defend
ant being a party to the arrangement, that 
half of the money should be applied towards 
payment of debts due by the intestate. A writ
ten agreement was then signed by plaintiff, in
tended to relate to the payment of her share 
only, by which she agreed to sell to defendant 
the right to cut the timber at 10s. per thou
sand feet:—Held, that evidence of the oral 
agreement was admissible, as the writing did 
not contain, and was not intended to contain, 
the whole agreement between the parties ; and 
that the plaintiff therefore might recover the 
20s. per thousand feet. Held, also, that the 
Statute of Frauds did not apply, the trees 
having been cut down and reduced to chattels.
Chamberlain v. smith. 21 V. G. It. 103.

--------- Made Timber—Consideration—Con
version.]— Defendant, by deed dated 20th 
September, 1870, agreed to sell to the plaintiff 
all the merchantable timber, «Sec., on defen
dant’s land which the plaintiff could make 
by the 1st May, 1871 : any timber or logs left 
standing or cut after that date to lie the pro- 
1 forty of defendant. The plaintiff made a large 
quantity of timber, and drew away some of 
if. fin the27th March, 1871,defendant orally 
gave him leave to let the balance of timber 
made by him remain on the lot till fall, if the 
plaintiff would not strip the lot too much : 
and the plain!iff cut only for a day or two 
after that. Subsequently, and after the 1st 
May, the plaintiff was forbidden to take such 
made timber off. by one K., who said be had 
bought it, and by defendant, who, as one wit
ness said, claimed it as his own ; and the 
plaintiff thereupon brought trover :—Held, 
that the made timber, which vested in the 
plaintiff as made, might properly be the sub
ject of a parol contract with defendant, in
dependently of the deed, and that the de- 
sistauce of the plaintiff from stripping the 
lot before the 1st May was a sufficient con
sideration for the parol agreement. Held, 
also, that there was evidence from which n 
jury might infer conversion. Hcdlcy v. Seis- 
sons, 33 U. C. R. 215.
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Pledge of License —Advances—Sale by 

Pledgee.]—The plaintiff, being entitled, ac
cording to the usage of the Crown, to a 
license for certain timber limits, on 3rd Decern- 
her. 1893, took out a license in the name of 
.1. N. tV ('<». and delivered the same to them 
upon an oral agreement for obtaining advances 
mi the security thereof; J, N. a Oo. pro* 
• ur^l these advances from a bank, and dn- 
posited the license by way of security. In 
1 tecember, 1804, the plaintiff took out a new 
license in the name of J. N. & Co., and they 
;i «signed the same to the bank as a further 
security. The plaintiff having made default, 
the bank sold the limits with the knowledge 
of and without any objection by the plaintiff :

Held, that, though there was no writing 
shewing the agreement between the plaintiff 
and any of the other parties, the sale was. 
under the facts proved, binding on him : and 
a hill impeaching it was dismissed with costs. 

1/el tonald v. McKay, 18 Ur. US. See S. C\, 
13 Ur. 891.

Sale of Land—Reservation of Timber— 
VU ailing.J—Declaration, q. c. f., for cutting 
and removing trees, with a count in trover 
and the common counts. Pleas, leave and 
license, and a special equitable plea, setting 
up that defendant, being owner of the land, 
contracted by parol to sell it to the plaintiff, 
mid that at the time of such contract, and of 
the conveyance of the land, by defendant, it 
was expressly agreed that defendant should 
have certain trees thereon, and be at liberty 
to cut and remove them, but that such reser
vation should not be, and it accordingly was 
not. inserted in the conveyance ; and that the 
defendant entered and cut the trees, &c., 
which are the trespasses, &c. The defendant, 
as a witness at the trial, having proved the 
sale of the land, it was proposed to shew by 
him the agreement as set up in the equitable 
|p|.-a : Held, that such evidence was im
properly rejected, for that it was admissible 
I mi h under the equitable plea and the plea of 
leave and license. Semble, that the equitable 
plea shewed a good defence, and that, at all 
events, the plaintiff having taken issue upon 
it. the defendant was entitled to have the 
i»tte tried. Walter v. Dexter, 34 U. C. 11. 
420.

Status of Defendant Asserting Agree
ment.]—The position of a defendant resist
ing a claim, is more favourably considered

in that of a plaintiff emit avourlng to en
force an agreement, the terms of which may 
in’I have lieen defined so as to clearly satisfy 
the requirements of the Statute of Frauds. 
Lawrence v. Errington, 21 Ur. 201.

See Grover v. Cameron, 0 O. S. 190, 
ante 1.

7. Vendor's Lien.

Notice.]—W. S. agreed to transfer his 
timber limits to W. A. S. in case the latter 
should, within two years, pay off a mortgage 
to H. and other liabilities, and in case W. S. 
"as obliged to pay any of such liabilities he 

a' at liberty to sell such portion of said lim
as would recoup him. At the same time 

W S. wrote to It., authorizing him to trans- 
f'T to W. A. S. said lands which he held as 
security, on payment of his claim, it. as
signed his claim and the limits to B., who, 

by agreement with W. A. S. and the execu

tors of W. S.. continued to carry on the lum
ber business formerly owned by* W. S. Cer
tain of the liabilities of W. S. not having been 
paid, his estate claimed a vendor's lien on 
such limits, and relied on the letter to It., and 
on notice to an attorney who prepared the 
agreement with B. to establish notice of such 
lien in 11. ;—Held, affirming the judgment in 
5 U. K. 1, that, even if such lien existed. It. 
could not be affected with notice of it. Scott 
v. Benedict, 14 S. C. It. 735.

See Summers v. Cook, 28 Ur. 179, ante 5.

8. Other Cases.

Crown Timber.]—See Crown. I'll.

Delivery—-Alteration of Made Timber.]— 
Defendants were taken by the plaintiff to a 
quantity of timber already made upon the 
ground, and contracted to draw it out and de
liver it to the plaintiff on the bank of a river :

-Held, that the timber cut in two by defend
ants to suit their convenience, without plain
tiff's |iermissinn, and drawn out of the river 
in that altered state, was not delivered within 
the contract. Reynolds v. Sliuter, 3 U. C. R.

Guarantee by Bank Manager as to 
Culling Timber.] — See Dobell v. Ontario 
Bank, 3 O. R. 299, 9 A. It. 484.

1 Tolls — Statutory Regulations.] — See

Warranty.]—On a sale of “timber limits” 
held under licenses in pursuance of C. S. C. 

! c. 23. a clause of simple warranty ( garantie 
| de tous troubles généralement quelconques i 
1 does not o|iernte to protect the purchaser 
; against eviction by a jierson claiming to lie 
i entitled under a prior license to a portion of 

the limits sold. Uucondu v. Dupuy, 9 App. 
Cas. 150. Reversing S. C., 0 S. C. 11. 425.

II. Conversion into Lumber.

Administrator Advice of Court.]—An 
| administrator was desirous of converting saw 
| logs into lumber for the benefit of the estate 
I he represented. An application under 29 Viet, 

c. 28, s. 31, was entertained, and an opinion 
of a Judge given in favour of the course sug
gested. Re Caldwell, 2 Ch. Ch. 150.

Mortgage. |—A mortgage on saw logs will 
bind the lumber into which they are sawn, 
but the mortgagee must prove that such lum- 

; lier was made out of the logs mortgaged. 
White v. Brown, 12 U. C. R. 477.

III. Right of Certain Persons to Cut 
Timber.

Executrix.]—See Stewart v. Fletcher, IS 
I Gr. 21.

Mortgagee of Term - Reversioner.]— 
| The mortgagee of a term for years being in 

possession, will, at the suit of the mortgagor, 
j he restrained from felling timber, although he 
I may have obtained the consent of the rever- 
I sinner. Quu*re, whether the doctrine appli-
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cable in England between termor and rever
sioner, in respect to felling timber, ran prevail 
ns to an estate here, the beneficial enjoyment 
of which is ordinarily obtained only through 
the destruction of the growing timber: and 
whether the doctrines of the common law. ns 
to growing timber, can he applied in nil their 
extent to forest land here. Chisholm v. Nhrl- 
don, 1 Cr. 318. See Pratt v. Wigle, 22 C. P. 
341. 21 < ". P. 4or». post Waste.

Mortgagor. | — Although a mortgagor in 
possession will not he restrained from cutting 
timber for fuel, fencing, and repairs upon the 
premises, he will be restrained from felling 
trees for other purposes, if it does not clearly 
appear that the property will still remain of 
sufficient cash value to satisfy the mortgage 
debt. Ifuss v. Mills, 7 Cr. 14ft.

Where a mortgagor in possession was felling 
timber, the court, at the instance of a judg
ment creditor of the mortgagor, with an exe
cution against lands in the hands of the sher
iff. restrained future cutting by the mortgagor, 
it being shewn that the property was a scanty 
security for the claims of the mortgagees and 
the amount due the execution creditor. Wa- 
80H v. Carpenter, 13 Or. 32b.

Occupant — Authority from Otruer ■— 
Vender. |—In a suit by the original owner of 
lands and his vendee (to whom no conveyance 
had been made I. the court restrained an occu
pant of the land and a jierson to whom he had 
contracted to sell the timber, from cutting 
down the timber, such occupant having gone 
into possession under the owner : though it 
did not appear that such timber was of any 
particular value to plaintiffs, and though the 
affidavits were contradictory as to the occu
pant's authority from the owner to sell it. 
Lawrence v. Judge, 2 Gr. 301.

Purchaser. | — A purchaser, having en
tered into possession under his contract and 
failed to meet his payments, was restrained 
from committing waste, or removing timber 
already cut down. Farrier v. Kerr, 2 Gr. 608.

The owner of land agreed to sell the grow
ing timber, and it was stipulated that the 
price should be paid by the purchaser’s note, 
indorsed by a responsible person, renewable 
for half at maturity, the delivering of such 
note within ten days to be the completion of 
the consideration for said agreement :—Held, 
that this was only a mode of payment, and 
not substituted for it; and that upon failure 
of payment the vendor was entitled to restrain 
the felling of timber or the removal of any 
already cut. Mitchell v. McUaffcy, 6 Gr. 361. 
See, also, Walsh v. Brown, 4 L. J. 68.

Where the owner of land sells the timber 
after a writ against his lands is placed in the 
sheriff's hands, and the purchaser cuts down 
and removes the timber before an injunction 
is obtained, he is accountable to the execution 
creditor for such timber. Brown v. Huge, 11 
Gr. 23».

Held, under the circumstances of this case, 
that the vendor of standing timber was en
titled to an injunction to prevent the cutting 
and removing of timber by the vendee until 
payment of the agreed price. Hummers v. 
Cook, 28 G r. 179.

Tenant for Life — Husbandry.] — See 
Drake v. Wiylc, 22 C. P. 341, 24 C. P. 405, 
post Waste.

Held, following Drake v. Wigle, 24 C. P. 
405, that a tenant for life in this country may 
cut down timber in the proper course of good 
husbandry, in order to bring the proper pro
portion of the land under cultivation, and per
haps destroy such timber, but that he cannot 
cut down timber even for the same purpose, 
and sell it, Saunders v. Brrakic, 5 O. It. 603.

Tenant in Common.]—A tenant in com
mon occupying the common property is not 
chargeable with the value of timber cut by 
him on such property during his occupancy. 
Mansie v. I.indsuy, in p. It. 173.

IV. Trees—Property in.

Construction of Tree Planting Act.]
Set Connor v. Itiddagh, Hill v. Miaaagh, 16

A. R. 356.
-------- Highway — Action — Damages.] —

Held, that the owner of land adjoining a high
way has, under It. S. O. 1S77 c. 187. such a 
special property in the shade and ornamental 
trees growing on such highway opposite to his 
land as to entitle him to maintain an action 
against a wrongdoer to recover damages for 
(lie cutting down or destroying such trees; 
and he is not restricted to the penalty given 
by s. 3. Held. also, that the Act refers to 
trees of natural growth as well as to those 
planted. In this case the damage consisted 
in the cutting down of some ten or twelve of 
the trees, for which the plaintiff was awarded 
$150:—Held, not excessive. Douglas v. Fox, 
31 C. P. 140.

Highway—Teh phone.]—The plaintiff was 
the owner of land in the city of Toronto front
ing on a street which was an original road 
allowance. The defendants the Hell Tele
phone Company, with the assent, but without 
any express resolution or by-law. of the city, 
or any notice or compensation to the plaintiff, 
cut off branches overhanging the street from 
trees growing within the plaintiff’s grounds, 
and also branches of trees growing in the 
street in front of the plaintiff's ground, alleg
ing that the branches interfered with the use 
of the wires of a telephone system for police 
purposes, which they bad contracted with the 
city to maintain. Section 3 of the Tree Plant
ing Act, It. s. O. 1887 c. 201, bad not been
brought into force in Toronto:—Held, that 
s. 47» (20) of the Municipal Act. It. S. O. 
1887 c. 184, applies only when s. 3 of the Tree 
Planting Act. It. S. « ». 1887 c. 201. is in force, 
and that the plaintiff had no interest in or 
title to the trees growing in the street suffi
cient to enable him to complain of the 
cutting. Held, also, that, as the overhanging 
branches of the trees growing within the 
plaintiff's grounds were not a nuisance, and in 
no way interfered with the use of the highway, 
the defendants had no right to cut them. Hod- 
gins v. City of Toronto, 19 A. It. 537.

That the ownership of lands adjoining a 
highway extends ad medium filum vie is a pre
sumption of law only, which may be rebutted, 
but the presumption will arise though the 
lands are described in a conveyance as bound
ed by or on the highway. In construing an
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A' t uf parliament, the title may be referred to 
in order to ascertain the intention of the legis
lature. The Act of the Xovn Scotia legisla
tin'!. 50 Viet. c. 23, vesting the title to high
ways and the lands over which the same pass 
in the Crown for a public highway, does not 
apply to the city of Halifax. The charter of 
il,,. Nova Scotia Telephone Company author
izing the construction and working of lines of 
telephone along the sides of, and across and 
under, any public highway or street of the city 
,,f Halifax, provided that in working such 
lines the company should not cut down nor 
mutilate any trees:—Held, that the owner of 
private property in the city could maintain an 
action for damages against the company for 
injuring ornamental shade trees in the street 
in front of his property while constructing or 
working the telephone line, there being no
thing in the evidence to rebut the presumption 
of ownership ad medium or to shew that the
........ had been laid out under a statute of the
Province or dedicated to the public before the 
pacing of any expropriation Act. O'Connor 
v. A unt Scotia Telephone Co., 22 S. C. It. 270.

V. Miscellaneous Cases.

Advances on Timber—In terest—Deten
tion t'uxtom.] A merchant agreed, in writ
ing. to advance money for the purpose of get- ; 
ting out timber to be forwarded to him at 
Quebec for sale: for which advances lie was 
to be paid certain commissions. The timber 
was duly forwarded to him in the autumn: 
but, prices being low, he. with the assent of
......... party, held the timber over till the
following spring, and claimed interest on his 
advances from the 1st December until the 
sale of the timber, the case not being provided 
for by the agreement. It appeared that it had
I..... customary in the trade to charge interest
in such cases, where there was not any writ
ing; but there was no evidence of such custom 
being known to the plaintiff: -Held, that in 
terc-t could not he charged. Da llertel v. j 
Supple, 14 Gr. 421, 13 tir. «48.

Carrier— Liability for Timber—/nsurancc 
-Lien for Freight.]—A lumberman, agreeing 

to carry lumber for hire at the request of the ! 
owner thereof, does not thereby become a com- | 
mon carrier or render himself bound to carry 
safe at all risks, the acts of God or the Queen's 
enemies excepted ; and quaere, whether lie 
would be so liable even if it were shewn that ; 
he was in the habit of forwarding timber for i 
any one who might choose to employ him to 
do so. Under such circumstances the person 
< arrying the lumber is not bound, in the ah- 1 
som e of any agreement on the point, to make j 
good money paid by the owner for the purpose 
of insuring the property. In such a case the | 
carrier will be entitled to a lien on the lumber i 
carried by him for his freight and charges, 
which will be defeated, however, by procuring 
it to be taken in execution at his own suit. A 
lumberman had a lien on lumber for his 
freight, and C. wrote saving. “I wish you 
would advise your agents in Quebec to deliver 

. A. .1. Coumhe the sawn stuff on your rafts.
1 am to pay the river freight, and will thank 
ou to take Coumbe's draft on me here at 30 

days for river freight, which I will pay:"— 
Held, that the effect of this letter was not. 
-uch as to render C. liable to pay the freight 
until the- lumberman had obtained Coumbe’s

draft for the amount thereof. Itc Coumbe, 24 
Gr. 51».

Collision of Boom with Ship \cyli- 
gence—Liability.]— See /trace v. I nion For
warding Co., 32 V. C. It. 43.

Collision of Booms Kegligcnn hom
age*.] -The plaintiff had a large quantity of 
logs boomed in a river, nt'd while there a 
drive of about 5.000 lugs. Iiehmging to one C„ 
came past without injuring the boom, which 
was strong and well constructed. Defendants 
had a large number of lugs boomed above the 
plaintiffs', some of which were let down at 
night, and in the morning were found in a 
jam against the plaintiffs* boom. This jam 
was broken up, and more of defendants' logs 
were let down, soon after which the plaintiffs' 
boom was fourni broken, the plaintiffs not be
ing present, and their logs gone. They went 
down the stream with defendants' logs, and 
some were afterwards found, hut about 125.- 
fMNi feet were lost, and there was evidence 
tending to shew that they had been taken by 
defendants' men to a point about twenty miles 
away. There was evidence, also, that defend
ants' conduct was unreasonable in making 
their drive when and as they did : Held, that 
there was evidence for the jury that defendants 
had broken the plaintiff*’ boom by the undue 
pressure of their logs: ami that defendants 
were liable without proof that they had actu
ally cut up the plaintiffs' logs: and a verdict 
for the plaintiffs was upheld. Held, also, 
there being no evidence that the plaintiffs 
could have purchased other logs at the time 
and place where the wrong was done, that 
they were entitled to recover the loss of pro
fits". which the jury found they would have 
made out of the logs lost by defendants' mis
conduct. Auger v. Cook, 3» I". ('. It. 537.

Death of Licensee Suit -Partie*—Per- 
no uni Ifcpn xentntire*.] A bill was filed in 
respect to certain timber limits by two of the 
devisees and legatees of the original licensee 
thereof :—Held, that the suit ought to he by 
the personal representatives, and a demurrer 
to the bill, on the ground that it was not so 
constituted, was allowed. /Jennet v. O'Meara. 
15 Gr. 31X1.

Inter-provincial Rights — Disputed 
Territory.]—See Hegina V. Dunn. 11 S. C. R. 
385.

Pledge of Timber Limits to Bank
(Jucher Ifcgulations an to Timber on t'rown 
Land*. ]—See Grant v. Banque \ationule, » 
O. It. 411.

Railway Line Built through Lands 
under License from Ontario Govern
ment.]—-See McArthur v. Northern and Paci
fic •Inaction It. 11". Co., 15 O. It. 733, 17 A. 
R. 80.

Removal of Timber \g< nt Matifica
tion—Ucptcvin -Bond Damage*.]—In an ac
tion on a replevin bond against principal ami 
sureties, the breach assigned was the non
return of a portion of the timber replevied, 
for which the defendants in replevin, the now 
plaintiffs, obtained judgment. It appeared 
that the timber, when replevied, was on the 
banks of a river some distance above a point 
where it was intended to be shipped, and by 
directions of F., the plaintiff in replevin, it was 
put in the possession of one L„ who was F.'s
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general agent for looking after his land in that 
part of tlie country. L. authorized the de
fendant in replevin to take it down to the 
shipping point, where it was again taken pos
session of for F., by a person appointed by L. 
to receive it there, and shipped for I\ L. had 
been forbidden by F. to js-rmit this removal 
to the shipping point, but the defendant in re
plevin was not aware of it. and such removal 
was to the benefit of whoever might bo the 
owner:- Held, that the receipt of the timber 
at the shipping point by F. was a ratification 
on his part of the removal, though such re
moval was in violation of his orders. Held, 
also, that it was proper* left to the jury to 
say whether L„ from the nature of the property 
and its situation, and being appointed agent 
to receive possession, had reasonable authority 
to arrange that it should be taken to the ship
ping point for the benefit of all concerned : and 
that they were fully warranted in finding that 
he had. Semble, that the plaintiff, though en
titled to recover against F. the value of the 
timber at the shipping point, could, as against 
the sureties, recover only its value when re
plevin!. Patterson v. Fuller, 32 V. C. It. 240.

Sale of Trees—Agent—Account.]—Held, 
that upon the evidence the defendant, who hud 
acted as agent for the plaintiff in selling trees, 
could not be held liable on the common counts 
for the trees sold, but must be sued specially 
for not accounting. Leslie v. Morrison, 111 V. 
U. R. 318.

Saw Logs Driving Act—Arbitration and 
Award.]—When a person floating logs down 
a stream fails to break jams of such logs, as 
directed by s. 3 of the Saw Logs Driving Act, J 
another person whose logs are obstructed by 
the jam has no right of action for damages, 
but is limited to the remedy given by the Act, 
namely, the breaking of the jam at the expense 
of the person whose logs have formed it. 
When an arbitrator awards one sum in respect 
of matters some of which arc within and 
some without his jurisdiction, the award must 
be set aside, t'oekburn v. Imperial Lumber j 
Co., 2ll A. K. 1U. Reversed, 30 S. C. It. 80. j

Trover — Rights of Patenter — Crown— 1 
Stranger—Possession.]—'Hie patent of A. C. ! 
in 1803 contained the clause, then usual, snv- j 
ing and reserving to the Crown all white pirn- 
trees Held. that, notwithstanding this re- j 
servation, the plaintiff, claiming under the j 
patentee, could maintain trover against de- I 
fendant for the white pine; for the soil in ! 
which they grew was his, and he was entitled j 
to their shade as against a stranger. Held, j 
also, that the evidence of possession, set out 
in the report, being such as an owner could be 
expected to have of wild land, would alone 
have been sufficient to entitle the plaintiff to | 
maintain the action. Casselman v. Uerseu, ! 
32 V. C. R. 333.

Trover or Trespass — Foreign Land— 
Title. 1—Trespass or trover will lie in Ontario 
for timber cut in the Province of Quebec (the 
declaration not charging any trespass to the ' 
realty), although it may be necessary in such | 
action to try the title to the land on which it 
was cut. McLaren v. Ryan, 30 U. C. It. 307.

Will — Direction as to Timber—Enforce- | 
»< "t I ‘ ('nun t. |—A testator devised his farm ; 
to minor children, and directed that his execu
tors should rent the same; that no timber | 
should be cut except for the use of the pre- I

mises; and that the executors should have full 
power to carry the will into effect Held, 
that it was the duty of the executors to pre
vent the executrix from cutting the timber for 
other purposes. Under the ordinary adminis
tration decree in respect of a testator's real 
and personal estate, the master may take an 
account of timber cut with which the defend
ants are chargeable. ,Stacart v. Fletcher, 18 
<ir. 21.

See Banks and Ranking, III.—Consti- 
tvtional Law, ii. 17 — Injunction, I. 
Mortgage, XII. 14 — Registry Laws. I. 3 
ia i —Replevin. I. 4—'Tolls—Trespass, n.

(In—Water and Watercourses, VII. 
Way. IV. II.

TIMBER LICENSE.
Sec Crown. X II.—Temper and Trees.

TIME.
1. Days.

1. Commencement of Period, ($872.
2. First and Last Dags Inclusive or Er-

elusive, (1873.
3. Fraction of a Dag, 11874.
4. Sunday or Ilolidug, 0875.

II. Months, (1877.

III. Weeks, 0870.

IV. Years, 0880.

V. Miscellaneous Cases. (1881.

I. Days.

1. Commencement of Period.

Appeal from Order.]—See Practice— 
Practice at Law hefore the Judicature 
Act. III. 1 fa)—Practice in Equity re 
fore tiie Judicature Act. XVI. 1—Prac
tice since the Judicature Act. VIII, 2 (a i. 
4 (a), 6 (a).

Decree — Proceeding on.]—The fourteen 
days given to proceed on a decree count from 
the pronouncing, not the entering. Ernes v. 
Ernes, 2 Cb. Ch. 21.

Election Petition — Filing.]—See Par
liament, I. 11 (h).

Notice of Assessment Appeal.]—See
Assessment and Taxes, I.

Pleading — Order Extending Time.] — 
When further time to plead is allowed by 
order, made after the original time for plead
ing has expired, the extra time is to be com
puted from the date of the order and not from 
the expiration of the original time allowed by 
law. McDonald v. McEwan, 0 P. R. 18.
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2. First and Last Dans Inclusive or Exclusive.

[Sep It. S. O. 1877 c. 50. 8. 354 : con. rule 
( IW7i 342 • - — , Rule No. 106 of T. T . 
1ST»i; : con. rule (1897> 344 ]

Action against Division Court Bail
iff. I—In computing the time within which an 
action must he brought against a bailiff for 
something done in pursuance of the Division 
Courts Act, It. S. <>. 1877 c. 47. s. 231. the 
day on which the fact was committed must lie 
excluded. IIaims v. Johnston, 3 O. It. .100.

Execution — Judgment hg Default—Ap
pearance.]—The eight days from the last day 
for apiiearanee mentioned in s. (SO. C. L. I*. 
Act. 1850. at the expiration of which execu
tion may issue on a judgment signed on a 
specially indorsed writ, is exclusive of such
last day. Kerr v, Bowie, L. ,1. no.

---------Renewal—Division Courts.]—By s.
141 of the Division Courts Act. C. S. I'. C. 
c. 19. it is enacted that every execution “shell 
be returnable within thirty days from the date 
thereof — Held, that in computing such 
thirty days the day of issue is excluded, so 
that a writ issued on the 24th April was
in for......... .. the 24th May, and can*
able of being renewed on that day under 32 I 
Viet. c. 23, s. 24 (O. I. which, even if intro
ducing the rule of the C. L. P. Act. s. 342. in 
computing the time for renewal of writs, so as 1 
to make both days inclusive, does not affect 
their original duration. Clark v. Garrett, 28 
C. P. 75.

Judgment by Default—Service of D< - 
duration. |—In computing the eight days al
lowed to plead by the C. L. P. Act. 185(5, the 
first and last days are reckoned inclusive, un
less the last day he a dies non. The day of ser
vice of a declaration is reckoned as one of the 
eight days for pleading. Therefore, when a i 
declaration was served on Saturday the 19th j 
October, and judgment for want of a plea 
signed on Monday the 19th :—Held, regul ir. 
Ridout v. Orr. 2 P. It. 321. See Moore v. 
Grand Trunk R. W. Co.. 2 P. It. 227 ; Cam- I 
cron v. Cameron, 2 P. R. 259.

--------- Service of Writ.]—Where a sum- j
nions was served on the 12th. and judgment 
signed on the 22nd, for want of appearance: ) 
—Held, not too s-oon. Ross v. Johnson, 2 I*. | 
R. 980, 4 L. J. 21.

The writ of summons under the Ejectment i 
Act requires the defendant to appear “ within j
sixteen days after the service hereof.” A
summons was served on the 12th, and judg- ] 
ment signed on the 28th :—Held, too soon. 
Scott v. Dickson, 1 P. R. 300. Followed in 
Montgomery v. Brown, 2 C. L. J. 72.

Notice of Trial—Solicitor's Agent."] — ' 
The “ two clear additional days to the time 
now allowed by law ” for service on the agent 
Of a country attorney, under 34 Viet. c. 
12. s. 12. means the insertion of two days 
between the day of service and the day of the 
happening of the event to which the notice 
relates. A service of notice of trial on the 
Toronto agent of a country attorney on 
Saturday for Monday week, would lie suffi
cient. Xordheimer v. Shaw. 0 P. It. 14.

Notice to Land Owner — Railway —
'Warrant of Possession.]—In the computation J

of the ten days' previous notice necessary to 
be given under 51 Viet. c. 29. s. 1(54 (D. i. to 
obtain a warrant for the possession of land 
by a railway company, the day of the service 
of the notice and the day of the return must 
both lie excluded. Re Ontario Tanners’ Sup
plies Co. anil Ontario und (Juehce If. U . Co., 
12 P. It. 5(53.

Notice to Witness.1 -A notice to attend 
as a witness, under V. S. U. C. c. 32. s. 15, 
served on the 25111 October for the 1st Xovem- 
lier. is too late, not being " at least eight 
days.” Young \. O'Reilly, -1 ü. C. It. IT5L

Noting Pleadings Closed. |—The last of 
the eight days within which the defendants 
should have delivered their statement of de
fence, as required by con. rule 371. was a 
Saturday, and on that day at twenty-live 
minutes past two in the afternoon, no state
ments of defence having then been filed, or 
served on the plaintiffs' solicitor, the officer 
entered a note that the pleadings were closed : 
—Held, that the officer had no power to close 
the pleadings until the end of the day. which 
would lie three o'clock : and therefore the note 
was irregular, and should be set aside. Von. 
rules 7. 393, 398. 480, considered. IJogd v. 
Ward. 13 P. It. 238.

Partition—Yo/irc.]—A writ of partition 
cannot be ordered unless notice has been given 
forty clear days before the term : therefore, 
where the service was made on the 21st July, 
and the term began on the 30th August, it 
was held insufficient. In rc Lone y. 10 V. C. 
It 305.

Setting Cause down for Hearing. ] —
In computing the time for setting down a 
cause the day on which it is set down, and 
the first day of hearing, are both excluded. 
Fourteen clear days should intervene. Beard 
v. Grey, 3 Ch. VU. 104.

See post II., III., IV.

3. Fraction of a Day.

Judicial Proceedings - Stn/ulcu.] — 
Judicial proceedings and Acts of the legisla
ture take effect in law from the earliest iieriod 
of the day on which they are respectively 
originated and come into force. Converse v. 
Miehie. 1(5 C. P. 1(57.

Priorities — Bond — Married Woman — 
Gift of Separate Property.]—Subsequently to 
the coming into force of the Married Woman’s 
Property Act. R. S. O. 1887 c. 132. a married 
woman, on the day of entering into a money 
bond, deposited in her own name in a saving* 
bank a sum of money, which the evidence 
«hewed had been given to her by Iter husband, 
but of which, ns against Mm, she had the
absolute disposal by bis consent and wish :— 
Held, that this was sufficient on which to 
found a proprietary judgment against her, 
though it was not shewn that the bond was 
not executed at an earlier hour than that at 
which the money was deposited. Sweet land v. 
Seville, 21 O. R. 412.

--------- Execution — Commission in Bank
ruptcy.]—A fi. fa. placed in the sheriff’s bands 
before a commission of bankruptcy against 
the debtor was sealed, but on the same day on
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which it was completed and delivered to the 
slier!IT, has priority over tin* commission. 
Beckman v. Jarvis, .'{ I". ('. R. "jsii.

In determining tin* priority of writs, the 
court will look to the fraction of a day. lb.

Statutes Helical—Order of Court.]—The 
fraction of a day is never taken into consider
ation iii determining the operation of a sta
tute. M it chill v. Hobson, 3 !.. J. 185.

If an order is obtained under a statute 
which is repealed by another statute on the 
same day the order is made, the repealing sta
tute will be held to operate from the first part 
of that day, and overrule the order, lb.

See Statutes, IX.. XVIII,

4. Sunday or Holiday.
[See R. S. O. 1877 c. 1. s. S, s.-s. Hi: it. 

S. U. IS! 17 c. 1. s. 8. s.-s. Hi: R. S (». |s77 
c. 50, s. 07 ; con. rule ( 18071 345.]

Chattel Mortgage - riling of.] — A 
chattel mortgatte was duly executed on the 
1-th .Inly, and tiled on the |sth. the 17th 
having been a Sunday :—Held, that such re
gistration was too late. R. S. <>. 1877 c.
110 requiring ilie ....... t" be effected with
in live days from the execution of the instru
ment : that Sunday counted as one of such 
live days; and that rule 457. U. .1. Act, did 
not apply. McLean v. Pinkerton. 7 A. R. 
400.

Demand of Annulment of Corpora
tion Expenditure. | It was enacted by s. 
1- of 12 \ 4.'» Viet. c. 53 i (,i. i that any mimi- 
cipal elector might demand the annulment 
of the corporate appropriation for expendi
ture within three months from the date there
of. on the ground of illegality, but that there
after the right was prescribed and the appro
priation valid:- Held, that on the expiration 
of the three months (the last day being me 
juridical* the elector’s statutory right was 
at an end, and could not be extended by any 
procedure clause I see s. .’{ of the Civ il" Pro
cedure Codei which presupposed an existing 
right of action and regulated its exercise. 
Deehine v. City of Montreal. | I8!l4j A. C.

Demurrage -Custom.]—In computing de
murrage Sunday is to be reckoned as one of 
the days to be allowed for. “ Days " mean the 
same as running days, or consecutive days, un
less then- lie some particular custom. If the 
parties wish to exclude any days from the 
computation they must be expressed, tlibbon 
v. Michael's Ban Lumber Co.. 7 O. R. 74U.

Election Petition—Presentation of.] — 
Tin* Interpretation Act of Ontario. .'!1 Viet. c. 
1. s. ti. s.-s. 1.'!. enacts that in construing it or 
any other Act of Ontario certain days s|iecj- 
tied. including Good Friday and Raster Mon
day. shall be included in the word “ holiday 
and the Controverted Elections Act of 1871, 

.”•4 Viet. c. .'!. s. 5- (O.l. enacts that in 
reckoning time for the purposes of that Act, 
any dav set apart by any Act of Ontario for 
a public holiday shall be excluded :—Held, 
that the effect of the Interpretation Act 
alone, independently of any other statute, was 
to make the da vs mentioned in it holidays ; 
and if this were not so. that when the other 
statute used the word “ holiday.” such days

; would by virtue of the Interpretation Act 
he Included in it. Held, therefore, that in 
reckoning the twenty-one days after the re
turn allowed for presentation of a petition, 
Good Friday and Easter Monday must lie ex
cluded. The decision in chambers in this 
matter. 5 P. R. .'ÜI4. atlilined as regards the 
computation of time. In re II 'est Toronto 
Election, Armstrong v. Crooks. HI U. (\ R.

Examination of Parties - Service of 
Appointment. | -Rule 455. ( I. .1. Act. applies 
to the chancery division of the high court of 
justice. The service of a copy of an appoint
ment to examine on the plaintiff's solicitor 
on a Sunday for a Monday is insufficient. 
Lovelace v. Harrington. 10 P. R. 157.

Judgment by Default Service of 
j U'riM — Summons in ejectment served on 
1 15th February I not being leap year». Judg

ment signed in default of appearance on the 
4th March, the 3rd March, the last of the 

j sixteen days within which defendant had to 
appear, being Sunday :—Held, regular. Cline 

1 v. Cawley, 4P. R. 87.

j Money Due under Contract.] — Where 
; the day on which money is due under an 

agreement falls on Sunday: Semble, that the 
payment must be made on Saturday. \\ hit- 
tier v. McLennan. 13 U. C. R. <138.

Notice of Appeal Insolvency.] — An 
order in insolvency was made on the 24th 
I>i*eemher. 1872. The fifth day thereafter fell 
on a Sunday :—Held, that service of notice 
of np|»eal mi the Monday following was in 
time. Hood v. ltodds, 1!) Ur. (139.

Notice of Motion. |—There must be two 
clear days between the service of a notice and 
the day for hearing the motion, and in the 
computation thereof Sunday is not to be 
reckoned. In re Crooks, 1 Ch. Cli. :'.i)4 ; over
ruling Sprague v. Henderson, ib. 213.

Where notice of motion had been given of 
an application to commit for not bringing in 
accounts in the master’s office, and four days 

! intervened lietweeu the service and the mo- 
I tion. one of which was Good Friday, during 

which the master’s office had been closed, the 
j secretary refused the application without 

costs. Wilson v. Could, 2 Ch. Ch. 2311.
Notice of Trial. ]—Sundays and holidays 

are excluded in computing the five days’ notice 
j necessary in a short notice of trial. Short no- 
! tice of trial served on Wednesday for Mon

day: Held, bad. O'Donnell v. O'Donnell, 10 
P. R. 2(44.

Notice to Revising Officer.]—The no
tice to the revising officer in this case was left 
with his clerk at his office during the absence 
from town of the revising officer on Monday 

| the 28th June, and on his return, on the after
noon of that day. he was told what had been 
done, and that, if he did not consider that suffi
cient. the notice would be procured again and 
served on him personally, but he said what 
was done was sufficient : Held, that the last 
day for service for the sittings for the final 
revision to be held 12th Julv was Sunday the 
27th June, but that, under s. 2, s.-s. 2. of 48 
& 4!) Viet. c. 4d ( D. I. the time was extend
ed. and S. had all the next day. and that the 
notice was well given on Monday, lie Sim
mons and Dalton, 12 O. R. 5U5.
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Publication of Local Option By-law.]
Sit* Itrunker v. Township of Mariposa, 22 O.
It. 120.

Trial of Action flood Friday.]—Tin? 
evidence at the trial of this action not being 
concluded before the close of the day preceding 
Good Friday, the .Indue, counsel consenting 
and the jury desiring it. adjourned the court 
to the following day. when he delivered his 
charge and received the verdict, on which he 
entered judgment :—Held, that it was com
petent for him to do so. The only day on 
which no judicial act can be done in this 
Province is the Lord's day, or Sunday. 
Other statutory holidays are not dies non 
juridiei in this sense. Foster v. Toronto It.
it. Co., ::i O. R. l.

II. Months.

|>Vv R. S. O. 1S77 c. 1. *. 8. s.*s, 1.1: It. S 
O. 1*97 e 1. s. 8. s.-s. 1.1.]

Application for Order pro Confcsso.]
- The six months after the service of the bill 
within which an order pro confesso may be 
obtained ex parte, are six calendar months. 
Boulton v. McNaughton. 1 Ch. Ch. 216.

Calls on Stock.]—Semble, that where an 
Act says “ that no instalment of calls for 
stock shall lie called for." except after the 
lapse of one calendar month from the time 
when the last instalment was called for. calls 
made for 1st May, June, July, and August, 
would be illegally made, (las'Co. \. Russell, 
6 r. C. It. 5ti7.

Where calls on stock were to be made “ at 
periods of not less than three months' inter
val.” and one call was made payable on the 
10th August and another on the loth Novem
ber:— Held, that an interval of thr«*e months 
hail not elapsed between the two calls, and 
that 1 lie second call was therefore had. Stada- 
cona Fire and Life Ins. Co. v. Mackenzie. 29 
V. I* 10.

See National Ins. Co. v. Kgleson, 29 Or. 
4IH1 : Union Fire Ins. Co. v. Fitzsimmons, 32 
•1*. 'it]2 ; I nion Fire Ins. Co. v. O’Gara, 
Union Fire Ins. Co. v. Shoolbred, 4 O. 11. 359.

Delivery of Attorney's Bill.] — The
month required by 2 Geo. II. c. 23 for the 
delivery cf un attorney's bill before the issuing 
of process, is a lunar and not a calendar 
month, and the day of the service of the bill 
is included. Berry v. Andruss. 3 O. S. 045.

Notice of Action.]—The notice required 
under 4 & 5 Viet. c. 20, s. 40, “ one calendar 
month, at least,” before action, means a clear 
month's notice, exclusive of the first and last 
days. Dempsey v. Dougherty. 7 U. V. It. 313.

Notice of action served on the 28th March, 
and writ sued out on 29th April :—Held, suffi - 
eient. as being at least one calendar month's 
notice. McIntosh v. I anstccnburgh. 8 U. C. 
R. 248.

Notice of Claim for Injury to Lands.]
—Held, that a notice of claim for injury sus
tained by the erection of a bridge over a river, 
gjyen on the 10th September, 1857, under 20 
Viet c. 146, which received the royal assent on 
the 10th June, 1857, and requires three

months' notice of such claim to be given, was 
sufficient. In ><• St. I ndreu's Church Trus
tees and firent Weshrn It. 11". Co., 12 C. P. 
399. See. also. Iteyinu ex ret. St. Andrew’s 
Church Trustees v. Great Western It. H". 
Co.. 14 C. P. 402.

Notice to Continue Tenancy. | The
plaintiff executed a lease to one .1. A. It. for 
thn-e years from the 9th March, 1860, "pro
vided the lessee shall, within three months 
previous to the 9th day of March next, which 
will be in the year 1801. give a notice in 
writing—" otherwise the premises should be 
given up on the 9th March. 1801.” Notice 
was given by the lessee between the 9th De
cember. 1800. and the 9th March, 1801. of his 
intention to continue the lease for the full 
three years. Defendants contended that by 
the lease the notice should have been given 
previous to the commencement of the three 
months :—Held, that by the terms of the 
proviso the notice was to be given (as it had 
been» within three months prior to the 9th 
March. 1801. Shipman v. Grant. 12 P. 
860.

Payment of Money -Contract.]—P.y the 
terms of an agreement dated the 29th Septem
ber. money was to be paid within one month, 
and on the 21st 1 h tolwr the money was ten
dered by the person who had to pay:- Held, 
sufficient, the day of the execution of the in
strument being excluded, llanos v. Boomer, 
10 (ir. 532.

Redemption after Tax Sale. | The
time of redemption of land sold for taxes, 
under ti Geo. IV. c. 7. being within twelve 
calendar months from the time of tin- sale, ex
cludes the day on which the sale takes place; 
and the expression "from the time ” may be 
held as either inclusive or exclusive of the 
day, according to the context in the statute 
and the bearing and object of iis provisions. 
Boulton v. Ituttau, 2 U. S. 302.

The statute 0 Geo. IV. c. 7 gives the whole 
of the day in the subsequent year upon which 
the sales takes place to redeem. Where a sale 
took place upon the 7th October. 184»», and the 
money was not paid to redeem till the 8th 
October, 1841 :—Held, too late. Frohdfoot v. 
Bush, 12 C. P. 52.

Report of Drainage Referee--Appeal 
— I ovation.]—The rules applicable to appeals 
from the high court to the court of appeal are 
to he applied, as far as possible, to appeals 
from reports of the drainage referee under the 
Drainage Act, 57 Viet. c. 56 (().», and the 
Christmas vacation is to be excluded in the 
computation of the month within which, by 
s. 196 of that Act, such an appeal is to be 
made. lie Township of Raleigh und Town
ship of Harwich, 18 P. U. 73.

Summons to Void Municipal Elec
tion.]-—A summons issuer! within a month 
after the formal acceptance of office by a 
candidate for mayor of a city by taking the 
statutory declarations of qualification and 
office is in time, notwithstanding that it issuer! 
more than six weeks after the election, and 
more than a month after a speech accepting 
office made by the respondent at a meeting of 
electors, and certain other acts of a similar 
character, !••>< formal than the statutory 
declaration. Regina cx rcl. Felits v. Rowland, 
11 l*. It. 264.
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Trial of Election Petition.]—38 Viet, 
e. 10, s. 2 ilf. i, enacts that “the trial 
of ever) election petition shall be commenced 
within six months from the time when such 
petition lias been presented, and shall be pro
ceeded with Ue die in diem, until the trial is 
over, unless, on application supported by affi
davit. it be shewn that the requirements of 
justice render it necessary that a postpone
ment of the case should take place Held, 
that the trial need not he commenced within 
six months in order to authorize a postpone
ment. but that the commencement may be 
postponed beyond that time. Glengarry Elec
tion Case, 12 C. L. J. 117. not followed. In 
re I ddinfjton I : In lion. Waggoner v. Sliibley, 
39 U. C. It. 131. See. also. Kingston Election 
t'use, sit u:art v. Macdonald, 3if V. C. 11. 131».

Bee I’AltUAMKXT, I. 11 (I).

Vacating Office of Town Councillor—
.1 hsvncc from Meetings.]—The plaintiffs and 
others, councillors of the town of I'etrolia, 
attended a meeting of the council on the 5th 
April. They were absent at the next meeting 
called for and held on the 31st May and 
thenceforward, without authorization, till the 
7th July. when, at a meeting of the council, 
a resolution declaring their seats vacant ami 
ordering a new election was put. and an 
amendment to refer the matter to the town 
solicitor was lost: whereupon the dissentients 
left the room, in consequence of which there 
was no quorum, when the original motion was 
put and carried : - Held, that the three months 
should he counted from the 31st May, being 
the lirst meeting that the plaintiff "and the 
others had not attended; and that the resolu
tion was therefore void, as well as on the 
ground that there was no quorum present 
when it was passed. Mourns v. Town of Pe
tr olia, 28 Or. 98.

Writ of Summons in Ejectment -tier- 
rict. I—-A writ iff summons in ejectment is by 
C. S. U. C. c. 27. s. 3. to lx> in force for three 
months:—Held, that the day of the teste was 
to 1>e reckoned, and that a writ issued on the 
30th June is effete after midnight of the 
20th September. In such case the copy 
and service of a writ will be set aside as irre
gular, but not the original writ. I'iteh v. 
W alker, 7 P. It. 8.

See ’Sudell v. Williams, 15 <\ P. 348; 
Dechine v. City of Montreal, [1804] A. V. 
040. ante I.

III. Weeks.

Adjournment of Hearing--Justice of 
the Peace.]—Section -Hi of the Canada Tem
perance Act provides that the hearing may be 
adjourned to a certain time and plan», but 
no such adjournment shall he more than a 
week :—Held, that the week must he com
puted as seven days exclusive of the day of 
adjournment. Regina v. Collins, Regina v. 
Coulais, 14 O. It. 013.

Filing Pleading— Xoticc of Trial.]—A 
replication was filed on the 8th October, and 
the sittings of the court were held on the 
80th : Held, that the replication was tiled 
three weeks before the commencement of the 
sittings. Wilson v. Black, tl P. It. 130.

Notice of Additional Insurance.]—A
policy avoided under s. 37 of 30 Viet. c. 44

(O.) for want of the assent of the company 
to an additional insurance in the manner pre- 
serilied, is revived under s. 38, and the com
pany are deemed t" have assented to the 
additional insurance, if after notice of such 
insurance the two weeks allowed by that sec
tion for the company to signify their dissent 
are allowed to elapse without such dissent :— 
Held, that in computing the two weeks the 
day uf i lie receipt of the notice is excluded, so 
that where a notice was given on the 5th 
July, and the fire occurred on the Huh. the 
time had not expired. McCrea v. W aterloo 
County Mutual Eire Ins. Co., 2<i C. P. 431.

Publication of Notice -l otiny on By
law—Temiieruncc Act, /Mi’j.]- Under the 
TVmperanee Act of 1SÜ4. 27 & 28 Viet. c. 
18. a requisition for the by-law must Im* pub
lished by the clerk for four consecutive weeks 
in some newspaper published weekly or often- 
er within the municipality, with a notice that 
on some day within the week next after such 
four weeks, a poll would be taken. The notice 
in this case, first published on Thursday the 
12tli January, appointed Tuesday the 7th Feb
ruary for the poll:—Held, too soon, and the 
by-law was quashed. It was contended that 
the four weeks must be computed from the 
first day of the week In whlcn the first pub
lication takes place, not from the day of such 
publication:- Held, clearly not. In re foe 
and Township of Pickering, 24 U. C. It. 439.

IV. Years.

[See R. 8. O. 1877 c. 1, s. 8, s.-s. 15; It. 
8. O. 181)7 c. 1, s. 8. s.-s. 15.]

Chattel Mortgage Renewal.]—Where a 
j mortgage was re-filed forty-seven days before 

a year from the first tiling, it was held in
sufficient. the statute 12 Viet. c. 74 requiring 
that such re-filing shall take place “within 
thirty days next preceding" the expiration 
of one year. Beaty v. Fowler, 10 U. C. It. 
382.

On the 18th July, 1851, one M. gave the 
plaintiff n mortgage on certain goods, which 
was duly registered on the following day. On 
the Kith" July, 1852, he executed another mort- 

! gage, but to secure a smaller sum, the goods 
assigned being, with a few exceptions, the 

i same as the first; this was registered on the 
19th. On the same day, and before the regis
try. a li. fa. against M. was placed in the 
sheriff's hands. There was not in the case 
of either assignment any actual delivery of 
goods:—Held, that the fi. fa. was entitled to 
prevail; that the first mortgage was waived 
by taking the second, and was therefore out 
of the question, though in any case it would 
have ceased to be in force after the 18th 
July, and the second filing would have been 
too late. McMartin v. McDougall, 10 U. C. It. 
399.

Where the first filing of a chattel mortgage 
was on the 15th May, 1852, a re-filing on the 
14th May. 1853, was clearly in time. Arm
strong v. Iusman, 11 V. <’ It. 498

See Bili.s of Sale, VI.
Declaration.] —R. 8. O. 1877 c. 50.1. 93. 

provides that a plaintiff shall he deemed out 
of court unless he declares within one year 
after the writ of summons is returnable
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The writ of summons was served on the 24th 
February. 1880, and the declaration was 
served on the 24th February. 1881 :—Held, 
that the plaintiff should have declared on the 
23rd February to have been within the sti>t• 
me. Murchison v. Vanadu Farmers' Ins. Vo., 
8 I*. It. 4M.

Execution- /fcm iraZ.'l—The day of the 
teste of a fi. fa. lands, which by the C. L. I*. 
Ai t. V. S. F. C. e. 22. s. 240, is to remain 
in force for one year from the teste, is inclu
sive. so that a writ issued on the 10th May. 
1801. expires on the 15th May. 1802. and a 
renewal on the 10th May. 1802. is too late. 
Held, that a writ which had issued on 27th 
July. 1801. and had been renewed on the 22nd 
July. 1802, was entitled to prevail over a writ 
issued on the 10th May. 1801. but not re
newed till the 10th May. 1802. Bank of Mon
treal v. Taylor, 15 C. P. 107.

Liquor License Act — By-law.] — The 
words "in any year" in s. 20 of the Liquor 
T.icenw* Act mean “calendar year.” and not 
" license year,” and a by-law under that sec
tion. limiting the number of licenses for the 
ensuing or any future year, must be passed 
in the months of January or February in 
any year. lie Gouldcn and City of Ottawa. 
28 <> B. 387.

Option to Purchase. | -The lessee had 
the right of purchase, on his desiring to do so 
within the period of two years after the date 
<>f the commencement of the term, the 1-t 
April. 1852. On the 1st April. 1854. the 
desire of purchasing was declared :—Held, 
in time. Sutherland v. Buchanan, 1» (ir. 135.

Sale of Timber—Condition as to Re- 
moral.]—One of the conditions of the sale 
was that the timber was to be removed by ! 
T. within two years:—Held, that the effect i 
of the condition was that T. was only to have 
the right to cut and remove the timber within 
two years from the date of the agreement. I 
Johnston v. Short reed. 12 O It. (133. followed. 
st d n In iff v. McRae, 13 O. It. 546.

School By-law. 1—Sub-section 3 of s. 81 
of the Public Schools Act. 54 Viet. c. 55 (O. i. 
provides that by-laws passed under the said 
section for altering, &c.. school sections, shall 
not. be passed later than 1st May in the year, 1 
and shall not take effect before the 25th | 
December next thereafter :—Held, that the 
word “ year ” as used therein means the calen- i 
dar year commencing 1st January and ending 
31st December, and that a by-law altering cer- ) 
tain school sections passed on the 25th Sep- I 
temher was invalid. In re Asphodel School 
Trustees and Humphries. 24 O. R. (182.

V. Miscellaneous Cases.

Arrest—Statement of Claim—Extension 
of Time.]—There is power, after the expira
tion of the time appointed by rule 1044 for the 
delivery of the statement of claim, where a de
fendant is detained in custody under an order 
for arrest, to extend the time. The case is 
within rule 353. and the wording of rule 100 
of the rules of Trinity term. 1856. has been 
altered from “shall have been given” to “is 
given ” in rule 1044. Where the statement of I

I claim was delivered two days after the month 
had expired, and the defendant moved for his 

I discharge, an on lei was made validating it for 
all purposes, upon terms as to speedy trial 
and payment of costs. II inch v. Traviss, 18 
P. It. 102.

Bill of Exchange Authority—"Sight."] 
—On the maturity of a bill of exchange the 
drawers thereof, thinking the acceptor would 
be unable to meet it. telegraphed him that if 
unable to meet it to draw on them for the 
amount : -Held, that no time being mentioned 
in the telegram an authority to draw at sight 
would lie implied. Bank of Montnal V.
Thomas, 10 O. B BOB.

“ Forthwith ” — Reasonable Time.] — 
Held, that the word "forthwith.” contained 
in s. 4 of the Creditors Relief Act, R. S. 
( t. 18N7 e. 65, with reference to the entry by 
the sheriff of money levied under execution, 
must receive a strict construction, and means 
" without any delay.” Even if equivalent to 
“ within a reasonable time.” a delay of fif
teen days after the sale was held to be not 
reasonable. Maxwell \. Scarfe, is u. It, B20.

Reasonable Time.]—See Adamson v. 
Yeager, 10 A. R. 477; Carvill v. Schofield, 9 
S. C. R. 370; Bulmer v. Brumuell, 13 A. R. 
411 ; Oldfield v. Hickson, 18 U. R. 188.

Term--.l/o(ion to Set aside Award.]—An 
award must be moved against within the 
term following its publication, or within the 
period which such term formerly occupied. 
And when the term has been abolished, where 
an award was published on tin* 13th August, 
1888. notice of appeal dated 7th September, 
1888, but not served till 10th September, 
1888 : — Held, too late, and the appeal 
was dismissed. Kean v. Edwards, 12 P. It.

A motion to set aside an award made under 
a voluntary submission must be made liefore 
the expiration of the tenu next after publica
tion of the award, even if three months have 
not expired. In re ITittie and Toronto. 19 
A. R. 503, considered. Construction of 52 
Viet. c. 13 (O. *. discussed. Remarks as to 
the necessity of revision of the legislation ns 
to arbitrations. In re Cauqhcll and Brower, 
24 A. R. 142.

See Appeal. IX. 8—Arbitration and 
Award. VII.—Assessment and Taxes. III., 
X. 4 (b), 5—Rills of Sale. IV. 2. 5. VI. 
—Company. VII. 2—Contract. III. 3. IV. 2 
—County Courts, IV. 2 (hi—Distress, 
III.—Execution, V. 2 (c). 3—Lien. V. 11— 
Specific Performance, V. 4 — Supreme 
Court of Canada, VI.—Vendor and Pur
chaser. II. 3—Work and Labour, V. 7.

TITLE.
See Insurance. III. 4 (c)—Solicitor, X. 2 

(c) — Specific Performance. V. 19- 
Vendor and Purchaser, III., VIII. 4.

TITLE TO LAND.
See County Courts. III. 5—Division 

Courts. XI. 8—Supreme Court of Can
ada. II. 12.
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TOLL ROADS.

Sec Way, VIII.

TOLLS.
Timber—Regulations — Statutes.]—Inas

much .ms ill.* provisions and enactments relat
ing to tolls in .‘$1 Viet. c. 12 are, in substance 
and effect, the same ns those contained in 
('. S. c. 2H, under which the regula
tions relating to timber passing through the 
slides were made, in virtue of the provisions 
of s. 71 of .'ll Viet. c. 12, such regulations 
are in effect to be construed as having been 
made under the later statute. Merchants 
HunI: of t'unudu v. The Queen, 1 Ex. C. 11. 1.

Timber Slide Companies Act—Com
pany Forfeit lire of (Jiiartcr— Fstoppel—
Compliance with Statute—Res Judicata.]— 
In an action against a river improvement com
pany for repayment of tolls alleged to have 
been unlawfully collected, it was alleged that i 
th«> dams, slides. &c., for which tolls were 
claimed, were not placed on tin* properties | 
mentioned in the letters patent of the com- 
panv : that the company did not comply with 
the statutory requirement that the works 
should In* completed within two years from the 
date of incorporation whereby the corporate 
powers were forfeited ; that false returns were 
made to the commissioner of Crown lands ! 
upon which the schedule of tolls was fixed ; i 
that the company by its works and improve- 
meats obstructed navigable waters contrary | 
to the provisions of the Timber Slide Com- I 
panics Act. and could not exact toll in respect 
of such works. Ity a consent judgment in a [ 
former action between the same parties it ' 
had been agreed that a valuator should be ap- ! 
pointed by the commissioner of Crown lands, | 
whose report was to be accepted in place of | 
that provided for by the Timber Slide Com- j 
panies Act. and to he acted upon by the com- i 
missioner in fixing the schedule of tolls :— I 
Held, that the above grounds of impeachment 
were covered by the consent judgment and 
were res judicata. Held, further, that the 
plaintiffs having treated the company as a 
corporation, using the works and paying the 
tolls fixed by the commissioner, and having in 
the present action sued the company as a cor
poration. were precluded from impugning its 
legal existence by claiming that its corporate I 
powers were forfeited. Ity It. S. O. 1887 ! 
c. 100. s. 54, it was provided that, if a com- j 
pany such as this did not complete its works 
within two years from the date of incorpor- j 
a lion, it should forfeit all its corporate and i 
other powers “ unless further time is granted 
b.v the county or counties, district or districts, | 
in or adjoining which the work is situate, or ! 
by the commissioner of public works:”—Sem- I 
ble. that the non-completion of the work with
in two years would not. ipso facto, forfeit the ‘ 
charter, but only afford grounds for proceed
ings by the attorney general to have a for
feiture declared. Another ground of objec
tion to the imposition of tolls was. that the 
commissioner, in acting on the report of the 
valuator appointed under the consent judg
ment. erroneously based the schedule of tolls 1 
upon the report as to expenditure instead of 
as to actual value, and the statement of 
claim asked that the schedule be set aside and 
a scale of tolls fixed :—Held, that under the 1

statute the schedule could only be allowed 
r varied by the commissioner, and the court 

could not interfere, especially as no applica
tion for relief had been made to the commis- 
■loner. Hardy Lumber Co. v. Piokerel River 
Improvement Co., 20 S. C. It. 211.

Toll Bridge Franchise of—Free Brid;i< 
— Interference tin—Injunction.]—Ity 44 & 45 
Viet. ((J. I c. 00. s. 3. granting to the re
spondent a statutory privilege to construct a 
toll bridge across the Chaudière river in the 
parish of St. (icorge. it was enacted that *• so 
soon as the bridge shall be ojien to the use 
of the public as aforesaid, during thirty years 
no person shall erect, or cause to be erected, 
any bridge or bridges or works, or use or 
cause to be used any means of passage for t la- 
conveyance of any persons, vehicles, or cattle, 
for lucre or gain, across the said river, within 
the distance of one league above and one 
league below the bridge, which shall be mea
sured along the banks of the river and fol
lowing its windings : and any person or jier- 
sons who shall build or cause to be built a 
toll bridge or toll bridges, or who shall use or 
cause to be used, for lucre or gain, any other 
means of passage across the said river for the 
conveyance of persons, vehicles, or cattle, 
within such limits, shall pay to the said David 
Hoy three times the amount of the tolls im
posed by the present Act, for the jiersous, 
cattle, or vehicles which shall thus pass over 
such bridge or bridges ; and if any person or 
persons shall, at any time, for lucre or gain, 
convey across the river any person or persons, 
cattle or vehicles, within the above mentioned 
limits, such offender shall incur a penalty not 
exceeding ten dollars for each iierson, animal, 
or vehicle which shall have thus passed the 
said river : provided always, that nothing con
tained in the present Act shall lie of a nature 
to prevent any persons, cattle, vehicles, or loads 
from crossing such river within the said limits 
b.v a ford or in a canoe or other vessel, with
out charge.” After the bridge bad been used 
for several years, the appellant municipality 
passed a by-law to erect a fr«*e bridge across 
the Chaudière river in close proximity to the 
toll bridge in existence; the respondent there
upon by petition for injunction prayed 
that the appellant municipality be restrained 
from proceeding to the erection of a bridge 
Held, that the erection of the free bridge 
would be an infringement of the respondent's 
franchise of a toll bridge, and the injunc
tion should lie granted. Corporation of 
Aubcrt-Uallion v. Roy. 21 S. (J. It. 45ti.

Yukon Territory—Franchise over Dom
inion Lands.]—The executive government of 
the Yukon territory may lawfully authorize 
the construction of a toll tramway or wag
gon road over Dominion lands in the territory, 
and private persons using such road cannot re
fuse to pay the tolls exacted under such auth
ority. O'Brien v. Allen, 3U 8. ('. It. 340.

. ftec Galarneau v. (iuilbault. lti R. C. R. 
570, ante FERRY.

See Municipal Corporations, X.XV1IL— 
Railway. XXV.—Way. VIII.

TORT.

Action for—Print//.]—The plaintiff lent 
or hired his horse to 8., who. while on a
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journey, put it up nt defendant's Inn, and it 
was strangled in the stable there, owing, as 
the jury found, to the negligent-** of defend
ant's servant in tying it up in the stall :— 
Held, that the plaintiff might maintain an 
at lion for this tort, though the defendant's 
contract was with S. Walker v. Sharpe, 31 
V. C. it. 34U.

Agency.]—In torts the principle of agency 
docs not apply : each wrongdoer is a princi
pal. Ontario Inilustrini L. mut I. t'u. v. Lind-

/ i O. R. it::
Contract or Tort—Division Courts.]— 

The plaintiff sued in a division court for 
,<;io a> tin* value of his horse employed by 
the defendant, the injury complained of being 
that the defendant allowed the horse to be 
worked after he took sick, by which his 
death was occasioned :—Held, that this was 
an action for breach of contract in not tak
ing proper core of the horse, not for a tort, 
and that the division court had jurisdiction. 
O'Brien v. Irving. 7 1’. It. 308.

Crowm—Liability of.]—See Citowx—1‘eti- 
tiux of Right.

Death of Plaintiff — /frriror.] — V. 
brought an action against a conductor of the 
Intercolonial Railway for injuries received in 
attempting to board a train, and alleged to be 
caused by the negligence of the conductor in 
not bringing the train to a standstill. On the 
trial P. was nonsuited, and on motion to tin* 
full court the nonsuit was set aside and a new 
trial ordered. Between the verdict and the 
judgment ordering a new trial. P. died, and a 
suggestion of bis death was entered on the 
record. On appeal to the supreme court of 
Canada from the order of the full court :— 
Held, that under Lord Campbell's Act, or the 
equivalent statute in New Brunswick ( C. S. 
N. B. c. 8til, an entirely new cause of ac
tion arose on the death of P.. and the original 
action was entirely gone, and could not lie re
vived. There being no cause before the court, 
the appeal was quashed without costs. White 
v. Corker, Hi S. C. R. 699.

Husband and Wife.]—Under R. S. O. 
1877 c. 135. in an action for a tort committed 
by a wife during coverture the husband is 
not a proper party, but the wife must lie sued 
alone. Amer v. Rogers, 31 C. P. 105. But 
see Lee v. Hopkins, 30 O. It. «««.

See Barker v. Westovcr, 5 O. R. 110; Shaw 
v. JIcCrcary, 10 O. It. 30.

-------- Fraudulent Conregancc by Wife.]—
To a bill against a married woman to set aside 
a mortgage made to her. on the ground that 
the same was fraudulent as against creditors, 
ilie husband was made a party defendant:— 
Semble, that such a dealing on the part of a 
married woman was a “ tort." for which she 
could be proceeded against as if unmarried. 
McFarlane v. Murphy. 31 Ur. 80.

Joint Tort-feasors—Release to One.]— 
Quo-re, is a release to or satisfaction from one 
of several joint tort-feasors a bar to an action 
against the others? tirund Trunk R. H". Co. 
v. McMillan, 10 S. C. It. 543.

Judgment for Tort—Bar to Action on 
Covenant.]-—The plaintiff sued C.. a division 
court bailiff, and bis sureties,on their covenant ; 
alleging a judgment recovered by himself

against !'., for selling his goods under ex**cu- 
tion, contrary to the orders of the plaintiff in 
tin* suit:—Held, declaration bad: for the 
plaintiff, having recovered judgment against 
C. for the tori, could not afterwards sue upon 
the covenant, for the same cause. Sloan v. 
Creasor, 32 U. C. R. 137.

Non-performance of Joint Duty ]—
Semble, that when the tori alleged is the non
performance of a joint duty (e.g., to repair 
a bridge), if the joint duty be not proved, 
the plaintiff must fail in toto. and cannot re- 

■ cover against one of the defendants on whom 
i alone the duty is imposed. Woods v. County 

of Wentworth, 6 0. 1’. Ml.

Preference- Creditor.]—A plaintiff suing 
for a tort is not a creditor within the mean
ing of the Ontario siatui«*s as to preferences. 
Ashley v. Brown, 17 A. It. 600; Ourofski v. 
Harris, 27 U. R. 201.

See Da.MAi.KS. X. 2 -DIVISION (.'OUSTS, XI.
—Limitation- of Actions, IV. 8—Master 
and Sebvani Nboliqenci New Tbial 
Principal and Agent, V. 3— Railway— 
Trespass—Trover and Detinue.

TOWAGE.

Bee Ship, XVIII.

TRADE AND COMMERCE.

See Constitutional Law. II. 25—Custom 
and Usage.

TRADE FIXTURES.

See Fixtures, II.

TRADE MARKS AND NAMES.

I. Generally, «88«.

II. Infringement — Particular Cases, 
«887.

III. Registration, «803.

IV. Miscellaneous Cases, «895.

I. Generally.

Alien—Rights of.]—The right nt common 
law of an alien friend in respect to trade 
marks, stands on the same ground ns that of 
a subject. Davis v. Kennedy, 13 Ur. 523.

Foreign User.]—User of a trade mark in 
a foreign country is no justification for an 
infringement in the country where the action 
is biOUght. Smith v. Fair. 14 O, It. 729.

Infringement—Crofits—Aeeount.]— The 
account of profits in an action for infringe
ment should not be confined to the period sub
sequent to registration, nt any rate when the
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infringement lias not been innocent. Smith 
v. Fair. 14 U. H. 72V.

Protection — Misleading Representation.] 
—The principle on which the court protects 
trade marks is. that it will not permit a i*>r- 
son to sell his own goods ns the goods of 
another ; a person, therefore, will not 6e allow
ed to use names, marks, letters, or other in
dicia. by which lie may pass off his own goods 
to purchasers as the manufacture of another 
person. McCall v. Thcal. 28 Gr. 48.

--------  Prior L'ser.]—In an action to re
strain the infringement of a trade mark regis
tered under the Trade Mark and Design Act 
of 1881 * : Held, following McCall v. Theal, 
28 Gr. 48. that prior user can he given in 
evidence to invalidate the trade mark. Partlo 
v.Todd, 12 U. It. 171, 14 A. It. 444, 17 S. C. 
i: 196.

Quality—Désignation of—Name.]— Prop
erty cannot lie acquired in marks. &e., known 
to a particular trade as designating quality 
merely, and not. in themselves, indicating that 
the goods to which they arc affixed are the 
manufacture of a particular person. Nor can 
pro|ierty be acquired in an ordinary English 
word expressive of quality merely, though it 
might be in a foreign word or word of a 
dead language. Partlo v. Todd. 17 S. (*. It. 
Ilk’.

Right of User—Vniversalitu—Exclusive- 
»ic.iv. |—The essential elements of a legal trade 
mark are : (1 i the universality of right to its 
use. i.e„ the right to use it the world over ns 
a representation of, or substitute for. the 
owner's signature : (2i exclusiveness of the 
right to use it. Hush Mfg. Co. v. Hanson, 2
Ex. C. It. 557.

Transferee—Prior fscr.]—First use is 
the prime essential of a trade mark, and a 
transferee must, at his peril, be sure of his 
title. (iroff v. Snow Drift Making Powder 
Co., 2 Ex. C. It. 5(38.

II. Infringement—Particular Cases.
Combination of Common Designations

—Derive.]—Words which are separately pub
lic! juris, such as "lied” and “Seal.” when 
combined and applied to a specific manufac
ture may cease to lie so, and may well be pro
tected ns trade marks. Single or more letters 
may also form a trade mark, and more espe
cially when combined, woven, or introduced 
into a monogram. A common seal of wax to 
be used on a cigar box is a good trade mark 
within the terms of 42 Viet. c. 22 (I).), the 
Trade Mark and Design Act, 187V. Smith v. 
Fair, 14 O. It. 729.

Geographical Designation.] — The use
of a geographical name in a secondary sense 
as part of the title identifying a mercantile 
journal, and not as merely descriptive of the 
place where the journal is published, will be 
protected. The use of the name “ The Canada 
Bookseller and Stationer " was restrained as 
conflicting with the name “ The Canadian 
Bookseller and Library Journal.” Judgment 
in 27 O. It. 325 reversed. Hose v. McLean 
Publishing Co., 24 A. it. 240.

-------- User — Registration.] — The plain
tiffs, proprietors for about twenty years

of a commercial school, sought to re
strain tin- defendant, also a proprietor 
of a similar institution, lately establish
ed, in tin- same place, from using the name 
“ Belleville Business College,” which, although 
generally. used by the public in describing the 
plaintiffs’ establishment, was not its register
ed name, and had never been adopted or ap
propriated by the plaintiffs themselves, who 
had carried on their business under different 
names, one of which was registered. After 
tin* defendant's advent some confusion arose in 
tin* post office as to letters addressed " Belle
ville Business College,” but it did not appear 
that any students were lost to the plain
tiffs by reason of the defendant's conduct :— 
Held. that, as there bad been no actual user 
by the plaintiffs of the name claimed, user by 
the public was not sufficient to attach the 
designation to the business so as to make it 
equivalent to the plaintiffs’ personal user 
thereof. Held, also, that the name in contro
versy being merely descriptive of the nature 
of the business and the locality of its opera
tions, in the absence of evidence of user of 
the name by the plaintiffs, or that the name 
of the locality was so inseparably connected 
with their establishment that a secondary 
meaning was attributable to it, there was no 
ground for protecting the name. Thompson 
v. Montgomery, 41 Ch. D. 35. distinguished. 
No costs were given to the defendant, as lie 
had sought by the use of the name to ad
vantage himself in an unmeritorious way. 
Robinson v. It ogle, 18 U. It. 387.

Identical Shop Sign. )—The plaintiff 
carried on business in the city of L., having 
for his sign a figure of a gilt lion, and desig
nating his place of business "The Golden 
Lion." 1 tefendant for some years had con
ducted his business, and, having commenced 
on his own account in the same line of busi
ness. placed in front of his shop a figure some
what similar to that used by plaintiff. The 
court restrained defendant from using as a 
sign this or any similar figure. Walker v. 
Alley, 13 Ur. 3(3(3.

Identity of Name.) — Plaintiffs sold 
liquid, medicine iu bottles, labelled " Perry 
Davis's Vegetable Painkiller." Defendant 
subsequently sold a similar kind of medicine in 
bottles, labelled " The Great Home Remedy, 
Kennedy’s Painkiller.” Plaintiffs claimed the 
word “ Painkiller " alone as their trade mark. 
It was proved that plaintiffs’ medicine was 
known and sold in the market by the name of 
“ Painkiller,” before defendant’s was intro
duced, and that the trade would not be de
ceived by defendant's labels, although the gen
eral public might he. An injunction was 
granted restraining the use by defendant of 
the word " Painkiller ” as a trade mark, with 
account of profits and costs. Davis v. Ken
nedy, 13 Gr. 523.

The words “ Microbe Killer," regularly 
registered, constitute a valid trade mark. In
junction restraining its use granted. Davis 
v. Kennedy, 13 Gr. 523. followed. Radam v. 
Shaw, 28 O. It. (312.

-—-— Addition of other Words.]—The 
plaintiff had duly registered, as his trade mark 
in the manufacture of soap, the word “ Im
perial,” with a star following it. Defendant 
put on his boxes the words “ Imperial Bibasic 
.Soap." An injunction was granted restrain
ing him from using the word “ Imperial.” 
Crawford v. Shuttock, 13 Gr. 149.
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--------  Common Designation.]—Held, that
the words “ Gold Leaf " used in the plaintiff's 
trade mark distinguished the flour made by 
the plaintiff from that made by any other per
son, and, as such, was a proper subject of a 
trade mark within the language of s. 8 of 
the Act. Held, on the evidence, that “ Gold 
Iy.nf " was a common brand for patent flour 
in use before the registration of the plaintiff's 
trade mark, and that the plaintiff had not the 
right to endeavour to attribute to that which 
lie might manufacture a name which had been 
for years before a well-known and current 
i une by which that article was defined, and 
that there must be judgment for defendant 
with costs. Partlo v. Todd, 12 O. It. 171, 14 
A It. 444, 17 S. C. It. Ilk!.

-------- Prior User — Registration.]—In
the year 1885 the respondents, by their cor
porate title, registered a trade mark, consist
ing of a label with the name “ Snow Flake 
linking Powder ” printed thereon, in the de
partment of agriculture. Some four years 
after such registration by the respondents, the 
claimant applied to register the word-symbol 
“ Snow Flake ” as a trade mark for the same 
class of merchandize—stating that lie knew of 
the respondents’ registration, and alleging that 
it was invalid by reason of prior use by him 
and his predecessors in title. The evidence 
sustained the claimant’s allegation :—Held, 
that the word-symbol in question had become 
the specific trade mark of the claimant by 
virtue of first use, and that the registration 
by the respondents must be cancelled. (Jroff 
v. Snote Drift Baking Powder Co., 2 Ex. 
C. It. 508.

------- Similarity of Appearance—Wrap
per. |—The plaintiff, a resident of New York, 
was engaged in the manufacture and sale of 
pajjer patterns, and under what he considered 
a permission from, or arrangement with, the 
proprietors of an illustrated paper called 
" Harper's Bazaar,” styled such patterns 
" Bazaar Patterns,” which words he registered 
in the United States and in Canada as his 
trade mark, and for the purpose of extending 
his business in this Province appointed the 
defendant his agent for their sale, who for 
some years acted in that capacity, and sub
sequently commenced a like business in his 
own name, calling his patterns by the same 
name, stating that they were manufactured 
by “A. M. Theal.” while those of the plaintiff 
were stated to be those of “ James McCall & 
< 'o. the defendant, however, using envelopes 
of the same colour and size, lettered and num
bered in precisely the same way, the only per
ceptible difference being in the name of the
alleged agent, which, to casual observers,
would readily pass unnoticed. Thereupon the 
plaintiff filed a bill to restrain the defendant 
from using the name “ Bazaar Patterns," or 
from otherwise inducing the public to believe 
that the patterns sold by him were those 
manufactured by the plaintiff. The court, 
under the circumstances, thought there was 
not any exclusive right on the part of the 
plaintiff to the use of that term ; but restrain
ed the defendant from using wrappers sim
ilar to those of the plaintiff, or in any other 
way acting in such a manner as to lead to 
'lie belief that the defendant was selling the

ids of the plaintiff. The plaintiff, how
ever, having failed in the main branch of the 
relief sought—the use of the word " Basaar ”

-this relief was granted without costs. Mc
Call v. Theal. 28 Or. 48.

Personal Name — Representation—Evi
dence. ]—The appellant company, being the 
transferee of the assets and goodwill of the 
dissolved Sabiston Lithographic and Publish
ing Company, sued t<> restrain the respondent 
from carrying on business under the name of 
that company, or any other name so framed 
as to lead to the belief that his business was in 
succession to that of the dissolved company :— 
Held, that the respondent had no right so to 
represent, but that there was no evidence that 
lie had done so. and that the appellants were 
not entitled to an injunction against the mere 
use of the name. Montreal Lithographing Co. 
v. Sabiston, 1181)1»J A. C. <110.

--------  Right to Use for Limited Period—
Right after Expiry.]—The proprietor of a 
firm name, not being merely his own name, 
who has sold the business with which it was 
connected, and with it the right to use the 
firm name for a limited period, cannot, after 
the expiry of the time, prevent the user of 
such name when he himself does not carry on 
or intend to carry on business under it. Love 
v. Latimer, ,12 U. It. 231.

-----— Similar Business. |—Hiram Piper
and Noah Piper carried on business under the 
name of Hiram Piper & Brother. They 
afterwards dissolved partnership, and each car
ried on a like business in his own name. Sub
sequently Hiram assigned his business to the 
plaintiff, with authority to carry it on in 
Hiram's name, and then two sons of Noah 
Piper carried on a similar business next door, 
under the firm name II. Piper & Co. An in
junction to restrain the use of that name was 
refused. Aikins v. Piper, 15 (Jr. 581.

Similarity of Appearance Difference 
in Article.]—A person professed to sell the 
secret of a preparation called '* Jones's 
Patent Flour," and became bound not to dis
close the secret to any other person in Can
ada. nor make use of it himself, except at the 
instance and for the benefit of his vendee. 
Notwithstanding, he afterwards commenced 
selling a similar article, done up in bags, bear
ing a general resemblance to those of his ven
dee. although differing in some minute par
ticulars, and led persons purchasing it to be
lieve that it was the same article. The court 
granted an injunction to restrain him from 
selling the same preparation, or any other 
preparation, done up in such a manner as to 
lead the public to suppose that it was the same 
article, and from representing it to be such, 
although it was sworn by the vendor that the 
preparations were not the same. Whitney v. 
lliekling, 5 (Jr. (105.

Similarity of Device Imitation.] B. 
et al. manufactured and sold cakes of soap, 
having stamped thereon a registered trade 
mark, described as follows: A horse's head, 
above which were the words “ The Imperial 
the words “ Trade Mark." one on each side 
thereof; and underneath it the words “ Laun
dry Bar." “ J. Barsalou & Co., Montreal.” 
was stamped on the reverse side. I), et al. 
manufactured cakes of soap similar in shape 
and general appearance to those of B. et al.. 
having stamped thereon an imperfect uni
corn's head, being a horse’s head, with a stroke 
on the forehead to represent a born. The 
words “ Very Best ” were stamped one on each 
side of the head, and the words “ A. Bonin, 
115 St. Dominique St., and "Laundry" over 
and under the head. At the trial the evidence
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wax contradictory, but it wns shewn that 
It. et iil.’s son11 was known, asked for, and pur
chased by a great number of illiterate per
sons as the “ home’s head snap:”—Held, that 
there was such an imitation of It. et al.’s 
trade mark as to mislead the public, and that 
they were therefore entitled to damages, and 
to an injunction to restrain I*. et al. from 
using the device adopted by them. Harxalou 
v. barling, if 8. (,'. It. 1177.

--------  Label—Imitation. 1—The plaintiffs
filed a hill to restrain the im- of a label, or 
of any other label resembling it. Défendant 
admitted that the label he bad used was an 
infringement of pa intiffs' trade mark, but said 
that be bad discontinued its use before suit, 
on bearing that the plaintiffs complained of 
the label, and that after suit be informed the 
plaintiffs' solicitors of this discontinuance, 
disclaimed all right of using the label, and 
was ready to account for the profits lie had 
made, and to pay costs of suit. The solicitors 
declined to discontinue the suit, and defen
dant having put in his answer, the plaintiffs 
brought the cause on for hearing upon bill and 
answer. Defendant not disputing that his 
label was an Imitation of the plaintiffs', or 
that lie was aware of the plaintiffs' property 
in their label, an injunction was granted, and 
defendant ordered to pay the costs of suit. 
Raduag v. Coleman. If» Gr. 50.

— ----- Label—Prior I'ser—Rectification of
Register.]—In the certificate of registration 
the plaintiffs' trade mark was described as 
consisting of 44 the representation of an anchor, 
with the letters * J. I ». K. & Z..' or the words 
‘ John DcKuyper <k Son. Rotterdam.' &<»., ns 
per the annexed drawings and application." 
In the application the trade mark was stated 
to consist of a device or representation of 
an anchor inclined from right to left in com
bination with the letters “.I. D. K. & Z." or 
the words “ John DeKuyper. Aa\, Rotterdam,” 
which, it was stated, might be branded or 
stamped upon barrels, kegs, cases, boxes, cap
sules. casks, labels, and other packages con
taining geneva sold by the plaintiffs. It was 
also stated in the application that on bottles 
was to be affixed a printed label, a copy or 
fac-similé of which was attached to the ap
plication. but there was no express claim of 
the label itself as a trade mark. This label 
was white and in the shape of a heart with an 
ornamental border of the same shape, and on 
the label was printed the device or represen
tation of the anchor with the letters " ,1. D. 
K. tV Z.” and the words " John Delvuyper Ac 
Son, Rotterdam," and also the words “ Genu
ine Hollands Geneva.” which it was admitted 
were common to the trade. 'Hie defendants’ 
trade mark was, in the certificate of registra
tion, described as consisting of an eagle hav
ing at the feet " V. D. W. & Co.," above the 
eagle being written the words " Finest 
Hollands Geneva on each side were the two 
faces of a medal, underneath on a scroll the 
name of the liriu "Van Dulken, Weiland, & 
Co." and the word " Schiedam and lastly, 
at the bottom, the two faces of a third medal ; 
the whole on a label in the shape of a heart 
(le tout sur une étiuuelte en forme de cu-ur i, 
The colour of the label was white :—Held, af- 
firming the judgment in 4 Ex. V. It. 71. that 
the laliel did not form an essential feature of 
the plaintiffs’ trade mark as registered, but 
that, in view of the nlnintiffs’ prior use of 
the white heart-slut lied label in Canada, the 
defendants had no exclusive right to the use

of the said label, and that the entry of regis
tration of their trade mark should be so recti
fied ns to make it clear that the heart-shaped 
label formed no part of such trade mark. 
be Kugper v. Van Dulken. I n» Dulken v. be- 
Kupper, 24 8. C. R. 114.

------ X/nmp.l—A cigar manufacturer, to
distinguish bis cigars, called them "Cable 
Cigars." and afterwards adopted a method of 
stamping on each cigar, in bronze, an elliptical 
figure, with the name of "8. Davis." and the 
word " Cable " within the same. A rival 
firm, two years afterwards, adopted the same 
method, using a trade mark identical with 
this, except that they substituted their ini
tials, " Cl'R&C " for the other’s name, and 
the word "Cigar” for the word “ Cable." It 
was proved that persons had bought these 
cigars supposing them to be the cable stamped 
cigars -Held, that the manufacturer of the 
cable cigar was entitled to an injunction to 
restrain the other persons from using the 
trade mark which they had so adopt,si. bavin
v. /ft id, 17 Ur. til).

Similarity of Name Common Désigna- 
tion.\—The plaintiff, having registered ns a 
trade mark the words "Imperial Cough 
Drops," sued the defendant for infringe
ment thereof by selling confectionery under 
the name "Imperial Cough Candy Held, 
that, inasmuch as the evidence shewed that 
•he word " Ini|ierial " as a designation or 
mark for cough drops or candy was really 
public properly, and a common brand or de
signation for candy long before the plaintiff’s 
registration, the plaintiff had not the right to 
attribute to that which he might manufacture 
a name which had been for years before n 
well-known and current name by which that 
article was defined ; and the action must lie 
dismissed. Partlo v. Todd. 12 <>. R. 171. fol
lowed. Watson v. Westlah, 12 O. R. 440.

-------- Misleading Representation.]—Q.
carried on business in partnership with B.. 
a part of the business being the sale of a 
series of copy books designed by B., to which 
wns given the name " Beatty's Head-line Copy 
Book.” The partnership was dissolved by B. 
retiring and receiving $10,000 for his interest 
in the business. After the dissolution B. made 
an agreement with the Canada Publishing 
Company to prepare a copy book for them, 
which copy book was prepared and styled 
“ Beatty's New ami Improved Head-line Copy 
Book," which the company sold in connection 
with their business. G. brought a suit against 
B. and the company for an injunction and an 
account, claiming that the sale of the last 
mentioned copy book was an infringement of 
his trade mark. He claimed iui exclusive 
right to the use of the name “ Beatty ” in 
connection with his copy book, and alleged 
that he had paid a larger sum on the dissolu
tion than he would have paid unless he was 
to have the exclusive sale of these copy books : 
—Held, a (firming the judgments in I» O. R. 118 
and 11 A. R. 402, that defendants had no right, 
to sell " Beatty’s New and Improved Head
line Copy Book " in any form, or with any 
cover calculated to deceive purchasers into the 
belief that they were buying the books of the 
plaintiff. Canada Publishing Co. v. Gage, 
11 8. C. R. 30ti.

The L. F. P. P. Co. published a newspaper 
called " The Commercial Traveller and Mer
cantile Journal," which was known as “ The
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V'lUimvrvial Traveller," and registered under 
the Trade Mark and Design. Act of 1870 as 
“The Commercial Travellers' Journal." The 
company sold the paper ami goodwill to the 
plaintiff, and on the negotiations for the sale 
the plaintiff saw the defendant, who was then 
employed by the company as manager and 
editor, and who shewed him the assets of the 
paper, the printing contracts. &<•„ and recom
mended tin- purchase as a good investment. 
After the sale, the defendant, who had retain
ed the mailing list of the subscribers to the 
paper, published a new paper called “The 
Traveller," and used the list to send copies of 
his paper to some of the persons whose names 
were contained therein. It was shewn in 
evidence that while defendant was in the em
ploy of the company he often used the word 
"Traveller" as designating the paper then 
known as “The Commercial Traveller." In 
an action to restrain the defendant from 
infringing the plaintiff's trade mark:—Held, 
that the title of the pa|ier published by Ma
de fendant was an infringement of the trade 
mark of the plaintiff, and that the subsequent 
publication by the defendant of a newspaper 
under the name of "The Traveller" was cal
culate;! to mislead persons, and induce them 
to believe the plaintiff’s paper was the paper 
referred to. Carey v. fVox*. 11 O. It. till).

--------  Common Designation.]—The plain
tiffs sold sheets of paper saturated with lly- 
poison, under the name of " Wilson’s Fly 
Foison l'ad." These words were registered by 
them as a trade mark and were printed oil 
each sheet. The defendants also manufactur
ed and sold fly paper poison in the form of 
pads, but printed upon them the words, “ Ly
man Bros. Ac Co. Lightning Fly Paper 
Poison," and upon the packages containing 
them the additional words. " tl pads in a pack
age” or "3 pads in a package." The evi
dence shewed that sheets of fly paper poison 
had In-come known to the trade as “ pads," 
but failed to shew that it was so identilied 
with the plaintiffs' goods as to deceive the 
public into the belief that in purchasing pads 
they were getting the plaintiffs’ goods: Held, 
that the word “ pads " had become so far pub- 
lici juris, that the defendants, ns manufac
turers and vendors of fly poison, were en
titled to describe as “pads" sheets of pa]»er 
prepared by them, the general appearance of 
the sheets being different, and tin- defendants' 
name appearing prominently on them. \VU- 
son v. Lyman, 25 A. It. 308.

III. Registration.

Assignment--Cancellation of Prior Regis
tration.]—Where the respondents had obtain
ed the right to use a certain trade mark in 
tli- Dominion of Canada only, and had regis
tered the same, and claimants subsequently 
applied to register it as assignees under an 
unlimited assignment thereof, made before the 
date of the instrument under which the re
spondents claimed title, the prior registration 
was cancelled, Hush Mfg. Co. v. Hannon, 2 
Ex. (’. R. 567.

--------  ANecessity for Registration.]—Al
though s. 4 of the lYade Mark and Design 
Act of 1879. 42 Viet. c. 22 (D.). requires 
registration of the trade mark before the pro
prietor can bring an action, and s. 11 provides 
for registration of an assignment, the latter 
section does not enact that registration shall 

Vol. III. D—217—(18

be necessary to give effect to such assignment. 
Curvy v. (Joss, 11 U. R. 019.

Effect of Registration Colour of Dc- 
rice—1 tight to Assign.]—The Dominion Trade 
Mark and Design Act. 1879, defines "trade 
mark " in more general and comprehensive 
terms than the English Act of 18N1. 40 Viet. c. 
"*i. >. «i4, and some care must be us-d in con
sidering English decisions. Under the English 
Act a trade mark may lie registered in any 
colour, and tin- registration confers on the 
registered owner the exclusive right to use 
the same in that or any other colour : ami 
semble, our own Act has as extensive an ap
plication. There is no provision in our Trade 
Mark and Design Act. 1879. similar to s. 70 
of 40 Ac 47 Viet. c. 57 (Imp. i, which pro
vides that a trade mark when registered shall 
be assigned and transmitted only in connection 
with the goodwill of the business concerned 

i in the particular goods for which it has been 
j registered. Smith v. Fair, 14 O. R. 729.

— Want of Tith.]—The fact of pro
prietorship or ownership is a condition pre
cedent of the right to register a trade mark 

! or to obtain any advantage under the Trade 
Mark and Design Act of 1879. ami registration 

j thereunder does not create or confer such 
| status on an unqualified person, and his right 

thereto may lie disallowed. Partio v. Todd, 
14 A. R. 444. 12 O. R. 171.

Jurisdiction of Exchequer Court—
| /{edification of Register—Infringement.] — 

The court has jurisdiction to rectify the regis
ter of trade marks in res|iect of entries made 

[ therein without sufficient cause, either before 
or subsequent to tin- Kith day of July, 1891, 
the date on which the Act 54 Ac 55 Viet. <•. 55 
( D. i came into force, tjua-re. whet her the court 

! has jurisdiction to give relief for the infritige- 
j ment of a trade mark where the cause of ac

tion arose out of acts done prior to the pas
sage of 54 Ac 55 Viet. c. 29 ( D. I DcKuyper 

\ v. 1 an Dullcen, 3 Ex. ('. R. 88.
| —------- Rights of Property.]—The questions

which the court has jurisdiction to determine 
j under the Act 53 Viet. e. 14 ( D. I are such as 

relate to rights of property in trade marks, 
j and not questions as to whether or not a trade 
I mark ought not to be registered, or continued 
j on the registry, because it is calculated to 

deceive tie- public, or for such other reasons 
I as are mentioned in R. 8. C c. 68, e. 12. The j Quern v. Van Dulken. 2 Ex. C. It. 304.

Necessity for Action before Registra
tion—-Subsequent Action—Fra adulent I mi- 

I tation.]—The fact that a plaintiff has brought 
| an action for infringement before registering 

his trade mark, which action lias therefore 
proved abortive, does not prevent him from 
bringing another action after registering. 
Semble, the inability to sue for the infringe- 

j ment of a trade mark before registration only 
I applies where the infringement has been done 

innocently, and not to the case of fraudulent 
imitation or forgerv of trade marks. Smith 

I v. Fair, 14 O. R. 729.

Prior User. |—By “ prior user " the Trade 
! Mark and Design Act. 1879, 42 Viet. c. 22, j s. IS (D. I, means user before adoption by the 
I registrant, not before registration. Smith v. 

Fair. 14 O. It. 729.
Resemblance between Marks—Refusal 

1 to Register both—(/rounds of.]—TTie object of
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h. 11 of I In- Act respecting Trail»* Marks and : 
Industrial 1 ►••signs. It. S. « <•. <13, as enacted 
in 54 fit 55 Viet. r. 35 (D I. is to prevent the 
registration of a trade mark hearing such a 
resemblance to one already registered as to 
mislead the public, and to render it possible 
that goods (tearing the trade mark proposed 
to be registen-d may be sold ns the goods of 
the owner of the registered trade mark. The 
resemblance between the two trade marks, 
justifying a refusal by the minister of agri
culture to register the second trade mark, 
or the court in declining to make an order for 
its registration, need not be so close as would 
be necessary to entitle the owner of the regis- I 
tered trade mark to obtain an injunction 
against the applicant in an action for infringe- I 
ment. It is the duty of the minister to refuse 
to register a trade mark when it is not clear 
that deception may not result from such regis
tration. lino v. Dunn, 15 App. Cas. 252, and 
In re Trade Mark of John Dewhurst «V Son, 
Ltd.. f lh!Ml] 2 ( 'h. 137. referred to. In re Mel- 
chers and Delia y per «(• Non, 6 Ex. C. It. S3.

What May be Registered -Rectifica
tion.J — It is only a mark or symbol in which 
property can he acquired, and which will de
signate the article on which it is placed as the 
manufacture of the person claiming an ex
clusive right to its use. that can properly he 
registered as a trade mark under the Trade 
Mark and Design Act. 1879. 42 Viet. c. 22 
( 1 >. I Where the statute prescribes no means 
for rectification of a trade mark improperly 
registered, the courts may afford relief by way 
of defence to an action for infringement. 
Part to v. Todd, 17 S. C. It. 100.

Nee Robinson v. Bogle. IS O. It. 387, ante 
II. ; droff v. Snow Drift Baking Powder Co.,
1! Ex. C. 1». 508. ante II.: De K upper v. 1 an 
Dul ken. |"fin Dull,en v. Dr K upper, 4 Ex. C.
It. 71. 24 S. C. It. 114. ante II.

IV. Miscellaneous Cases.

Security for Costs—Aetinn to Frpunge 
from ll< pister.]—On an application by the 
plaintiffs to expunge the defendants' trade 
mark from the register, the defendants, resi
dent out of the jurisdiction, applied for and 
obtained an order for security for costs 
against the plaintiffs, also resident out of the 
jurisdiction : plaintiffs thereupon applied for 
a similar order upon the ground that the 
matter was within the discretion of the court : 
—Held, that security should not he ordered 
against the defendants. Wright v. Itoyal Bak 
ing Powder Co., I» Ex. C. R. 143.

Trade Description—False Application of 
—Criminal Code.]—See Regina v. T. Eaton 
Co., 31 O. It. 270.

TRADE NAMES.

Nee Trade Marks and Names.

TRADE REGULATIONS.

Nee Municipal Corporations. XXIX.

TRADE UNIONS.

Combination in Restraint of Trade
- Strikes Social Pressure.] Workmen who, 
in currying out the regulations of a trade 
union forbidding them to work at a trade in 
company with non-union workmen, without 
threats, violence, intimidation, or other illegal 
means, take such measures as result in pre
venting a non-union workman from obtaining 
employment at bis trade in establishments 
where union workmen are engaged, do not 
thereby incur liability to an action for dam
ages. Judgment in Q. R. «1 Q. It. <15 affirmed. 
Perrault v. Uautliier, 28 S. C. R. 241.

Expulsion of Member — Articles of 
Association—lip-law in Distraint of 'Trade— 
Illegality — Militia .let.] — The plaintiff, a 
musician and a member of the active militia 
of Canada and of the band of a militia regi- 

I ment, became a mendier of the defendant asso
ciation. a body incorporated under the 

! Friendly Societies and Insurance Corporations 
Act. whose object was "to unite the instru
mental portion of the musical profession for 
the better protection of its interests in general 
and the establishment of a minimum rate of 
prices to be charged by members of the said 
association for their professional services, and 
the enforcement of good faith and fair dealing 
between its members, and to assist members 
in sickness and death.” After the plaintiff 
had become a mendier, the defendants adopted 
and added as part of one of their articles of 
association the following : "No member of 
this association shall play on any engagement 
with any person who is playing an instru
ment. unless such person can shew the card 
of this association in good standing. This 
bv-lnw shall not apply to oratorio or sym
phony concerts, bands doing military duty, or 
amateurs. . .” After the passing of this
by-law. the plaintiff and the other members of 
the regimental hand to which he belonged 
played at a concert, in uniform, under Re
direction of the bandmaster, and with the per 

I mission of the commandant and officers of the 
I regiment. For so playing (some of the band 
I not being members of the association ) a fine 
' was imposed on the plaintiff by the executive 

committee of the defendants, and. in conse
quence of its not being paid within the time 
prescribed, he was expelled from membership :

I —■Held, that, at the time the plaintiff joined 
' the association, it was a legal society, its 
i objects being of a friendly and provident na- 
! ture: but the amendment was unreasonable 
; and in restraint of trade, and for that reason, 

and also because contrary to the Queen’s army 
' regulations and the Militia Act of Canada, 

was illegal, and the plaintiff's expulsion was 
invalid, and he was entitled to an injunction 
and damages. Rigby v. Connol, 14 Ob. D. 
182, Mineral Water Bottle, lie., Society v. 
Booth. 3<ï Ch. D. 4415, Swaine v. Wilson, 24 
Q. B. D. 252. and Chamberlain’s Wharf, 
Limited v. Smith. [1900] 2 Ch. 005, consider
ed. Parker v. Toronto Musical Protective 
Association. 32 O. R. 305.

--------  Fine—Deprivation of Benefits—Ac
tion—Bar — Defamation.]—An action by a 
member of a trade union, having a monetary 
interest in its funds, against certain of his 
fellow-members for unlawfully imposing a 
fine upon him. and expelling him in default 
of payment, and depriving him of benefits, is 
within the prohibition of s. 4 of the Act re-
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spec ting Trades Unions, R. S. C. c. 131. I 
providing that t ho court is not to entertain 
any legal proceeding instituted with the object 
of directly enforcing or recovering damages 
for a breach of any agreement for the appli
cation of the funds of a trade union to pro
vide benefits to members. Itigbv v. Connol,
14 Ch. I). 428, followed. The alleged offence 
for which the fine was inflicted was the 
causing an extra apprentice to be brought into 
the yard in which the plaintiff and defendants 
were employed. The defendants, after being 
told by their employer that the plaintiff had 
nothing to do with bringing the apprentice in, 
wrote and caused to be published in their trade 
journal a statement that the strike ordered by 
the union when the apprentice was brought in 
would not have occurred but for the treachery 
of the plaintiff, who richly deserved the fine 
imposed :—Held, that the publication was not 
privileged. On appeal to a divisional court 
n was held that the evidence did not support 
the finding that the defendants knew that the 
words complained of were untrue, nor was 
there evidence of malice, and that in the ab
sence thereof the communication was privi
leged; and the appeal was allowed, Beaulieu 
v Cochrane, 29 U. It. 151, 598.

Injunction Intimidation of Operatives 
— Remedy of Maxtor* — Resolution.]—See 
Hynes v. lisher, 4 O. R. UO. unto MASTER 
AXU SERVANT, VI1.

TRADER.

»S‘ce Bankruptcy and Insolvency, VI. 1.

TRAFFIC ARRANGEMENTS.

Sec Railway, XXVI.

TRANSCRIPT OF JUDGMENT.

See Division Courts, XV.

TRANSFER OF PROPERTY.

See Judgment Debtor, I.

TRANSFER OF SHARES.
See Company, VII. 5. 6—Mandamus. II. 5. I

TRANSHIPMENT.

Sec Ship. II. 10.

TRANSIENT TRADERS.

Soe Criminal Law, IX. 40»—Municipal Cor
porations, XÎUX. 5.

TRAVELLING EXPENSES.

See Parliament, I. 3 (i).

TREASON.

See Criminal Law, IX. 44.

TREASURER OF MUNICIPALITY.

Sec Municipal Corporations, XXIII. 2.

TREATING.

See Parliament. I. 3 (ki.

TREES.

See Timber and Trees.

TRESPASS.

I. To Goods,
1. Damages, 0809.
2. Evidence, (1001.
3. Judgment in Trespass — Effect of.

0902.
4. Pleading.

(a) Declarations. 0002.
(b) Pleas. 0002.
(c) Replications, 0003.

5. Right of Property and Possession—
Status to Maintain Trespass, 0903. 

0. Seizure under Execution.,
(a) Liability of Attorney, 0004.
(b) Liability of Execution Creditors 

and Others, 0905.
7. Other Acts of Trespass, 0000.

II. To Land.
1. Hy and against Whom,

(a) Against, 0911.
(b) By, 0913.

2. Damages, 0913.
3. Evidence, 0914.
4. Injunction to Restrain, 0915.
5. Judgment in Trespass—Effect of, 

0915.
0. Leave and License, 0015.
7. Other Justifications, 0918.
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8. I‘trading,
(ni ! tecta rat inn, 6922.
(hi flea», ««2.
(cl Réplications. ($923.
(ill Subséquent /‘trading»—.Vnr .lx- 

signments, (5923.
9, Title amt Possession—Status to Main

tain Tre spass,
lai ilrruncuu* nr Disputed Houn- 

darg, (5925.
(Iii Trespass to Timber and Trees, 

(ci Other Cases, (5930.

111. T» VKHH4IX.
1. |sxault and Battery,

(ni Action—When it will Lie. (5934. 
(lit lie fences—Justification and Mi

tigation of Itamages, (5934.
(c| Other ('axes, (5937.

2. Assault and False hnprisonment,
(a) Arrest on Ciril Process—Wlirn 

\ cl ion Lies. (5938.
(Ill Arrest on Criminal Charge— 

When Action Lies, (5939.
(cl homages and Costs, (1944. 
dll F ride nee, (5944.

-i-v.l Pleading. (5945.
(f l Other Cases, (594(5.

1. To Goods.

1. 1 lamages.

Detention — Chattel Mortgage—Yeflur.]— 
Chattel mortgage—Sale to plaintiff by mort
gagor of horse mortgaged, with oral consent 
of mortgagee—Seizure by mortgagee and de
tention for four days before returning it :— 
Held, damages recoverable for the detention 
onlv. not the value of the horse. Loucks v. 
MeSlog, 20 (’. P. 54.

Expenses of Criminal Proceedings.1
—Plaintiff sued defendant for money of which 
he had robbed him. and for the money he had 
spent in a criminal prosecution for the crime, 
and for damages for the trespass. The second 
count of the declaration was for trespass. The 
third count set out the robbery, the conviction, 
and that plaintiff had been put to expense in 
bringing defendant to justice, whereby the lat
ter became liable to the former for the sums 
so expended :—Held. that, though the third 
count might he good in trespass, it was not so 
in assumpsit, and that either the second or 
third count must be struck out. Semble, that 
the plaintiff could not recover his expenses 
and outlay in this action. Pettit v. Mills, (5 P. 
11 297.

Joint Trespassxccss as to One llc- 
fendant.] — In joint trespass, each defendant 
is liable for the damage occasioned to the 
plaintiff by the joint act. and the court will 
not interfere because, as regards one. the 
verdict may I*1 excessive. (leant ha m v. Severs, 
20 V. V. it- 4(58.

Loss of Profits.]—The plaintiffs had a 
large (|uantity of logs boomed in. a river, and 
while there a drive of about 5,090 logs, belong
ing to one ('., came past without injuring the 
boom, which was strong and well construct
ed. Defendants had a large number of logs 
boomed above the plaintiffs’, some of which 
were let down at night, and in the morning 
were found in a jam against the plaintiffs' 
boom. This jam was broken up, and more of 
the defendants' logs were let down, soon after 
which the plaintiffs' boom was found broken, 
the plaintiffs not being present, and their logs 
gone. They went down the stream with de
fendants' logs, and some were afterwards 
found, hut about 125,990 feet were lost, and 
there was evidence tending to shew that they 
had been taken by defendants' men to a ooint 
about twenty miles away. There was evi
dence also that defendants' conduct was un
reasonable in making their drive when and as 
they did:—Held, in trespass and trover for 
the logs, that there was evidence for the jury 
that defendants had broken the plaintiffs’ 
boom by the undue pressure of their logs : and 
that defendants were liable without proof that 
they had actually used or cut up the plaintiffs’ 
logs ; and a verdict for the plaintiffs was up
held. Held, also, there lieing no evidence that 
the plaintiffs could have purchased other logs 
at tlie time when and place where the wrong 
was done, that they were entitled to recover 
the loss of profits, which the jury found they 
would have made out of the logs lost by de
fendants’ misconduct. Auger v. Cook, 39 V. 
C. It. 537.

Value — Excess over.] — In trespass for 
taking timber, the court refused to disturb the 
verdict on the ground that the damages were 
beyond the value of the logs taken. Flint v. 
Bird. 11 V. ('. It. 444.

-------- Excess over — Injury to tlands.]—
In the removal of the plaintiff's goods by the 
sheriff, the plaintiff's loom was taken down 
and injured, but the possession was restored to 
him with his other goods : Held, that lie was 
not entitled to damages for the loss of time 
and work conw»<|uent on his not having re
paired the loom: and that the true measure of 
damages could not have exceeded the value of 
the article damaged at the time of the tres
pass, and compensation for any temporary in
convenience occasioned by its sudden removal. 
Benson v. Connor, (5 ('. I1. 35(5.

--------  Excess over — Interest — Special
Humage.]—In an ordinary action of trespass 
for taking goods, the measure of damages is 
the value of the goods when taken (which the 
jury may estimate liberally I and interest. It 
is only in a very peculiar case that such value 
can be exceeded : and the excess claimed must 
be stated as special damage. Maxwell v. 
Crann, 13 V. (’. It. 253.

-------- Mode of llrtrrmining.]—Defendants,
division court bailiffs, were sued for selling 
under executions a horse which the plaintiff 
claimed as exempt under 23 Viet. c. 25. The 
horse was sold for $47.59; hut the plaintiff 
sxvore it was worth $120. and the purchaser 
swore that he considered it worth $90:— 
Held, that the value of the horse was to he 
determined upon the whole evidence, and not 
only by the price it brought at the sale. Me- 
Martin v. Ilurlhurt, 2 A. It. 14(5.
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-------- Verdict belote—Plaintiff'* Interest
in flood*.]— Defendant. living guardian in in
solvency to tin* estate of one W.. seized goods 
in plaintiff's possession exceeding $800 in 
value, which the plaintiff claimed under a 
purchase from W., made about two months 
before \V. absconded. The circumstances at
tending the alleged purchase were very sus
picious. The plaintiff had been working for 
W. as a labourer, having no capital, and he 
had given his notes for the purchase money, 
with an agreement to deposit all receipts from 
sales to the credit of such notes weekly, and 
that W. might retake the goods on default. 
It was sworn, too, that when the seizure was 
made lie said they should at least allow him 
wages. The jury were told to lind for defen
dant. if they considered the transaction to he 
fraudulent, hut they found for the plaintiff, 
giving only $(i3 :—Held. that, admitting de
fendant to lie a mere wrongdoer, the jury, 
with a view to damages, might take into con
sideration the true nature of the plaintiff's 
interest : and a new trial was refused. Long 
v. Hawk. 22 V. I». 387.

Sec Mug v. Howland. 10 I". ('. It. (Mi; 
Henry v. Mitchell. 37 1". G. It. 217 : Jacob* v. 
Hold,. |U V. I It. 27*5, gost ti (hi ; Mitchell 
v Mclhiffy. 31 (I*. 2iMi, ($40. post II. 2.

2. Evidence.

Contributory Negligence Pleading.]— 
In trespass for driving against plaintiff's 
horse, that the accident happened from plain
tiff's negligence, or without any fault of de
fendant. could not Is* shewn under the general 
issue, but must have been pleaded specially. 
Macdonald v. Monk, 3 O. S. 20.

Jus Tertii Pleading.] — Pleas : l 1 I Not 
guilty. (21 Hoods not plaintiff's, defendant 
desired to give evidence that the goods belong
ed to a third party, and that a fourth party 
had a right as landlord to follow and seize 
them, and that defendant, deriving his author
ity from such fourth party, was justified in 
having seized them :—Held, that the evidence 
was rightly rejected, and that the defence 
should he specially pleaded. Tyson v. Little,
s V. ('. H. 434.

Leave and License—Standing by—Hus
band and II if,'—Pleading.] — The plaintiff 
went to Mritish Columbia nine years before 
this action, leaving his wife here, to whom lie 
wrote, and occasionally sent money. She 
procured defendant to indorse a note made by 
lier for tin* price of furniture to carry on a 
hoarding house (which she subsequently car
ried on with the plaintiff's knowledge), and 
executed to defendant a chattel mortgage un
der seal in her own name on said furniture. 
The rent of the house being in arrear. and 
part of the mortgage money overdue, the land
lord distrained, and defendant enforced his 
mortgage; and the plaintiff's wife not dissent
ing, hut rather assenting, the goods were sold 
off. and the balance, after the payment of 
rent and mortgage, was handed over to her. 
The plaintiff' thereupon sued defendant in tres
pass and trover :—Semble, that the wife stand
ing by and |>ermitting the sale of the prop
erty under the mortgage was some evidence 
under the plea of leave and license. Half
penny v. Pennock, 33 V. ('. R. 221).

I _ Production of Warrant — Ha il iff —
I Execution Creditor.]—The li. fa. and warrant 
I to the bailiff must lie proved, or its non-pro- 
! duct ion accounted for. in order to charge the 

plaintiff in the execution with trespass com
mitted by the bailiff. Cunuron v. Lount. 4 I". 
C. R. 275.

See Auger v. Cook. 31» V. C. R. 337.
See post 4 (b).

3. Judgment in Trespass—Effect of.
Right to Proceeds of Sale of Goods -

Attachment lHvision Court Clerk.] —The
plaintiff and others took out attachments 
against an absconding debtor, and the goods 
seized being claimed, the plaintiff indemnified 
the ha il iff. who sold, and paid over the money 
to defendant, the clerk of the division court, 

j The claimants sued the plaintiff and the pur
chasers in trespass, and recovered from them 
the value of the goods, after which defendant 

i distributed the money among the attaching 
creditors, of whom lie himself was one. pro 
rat A. The plaintiff thereupon sued defendant 

; and his sureties as for money received to his 
use: — Held, that he could not recover, for the 
money was not received by defendant in his 
official capacity as the plaintiff's, and the re
covery against the plaintiff, to which defend
ant was a stranger, could not make it his 

I as against defendant, so as to support this 
| action upon the statutory covenant, (juii-re, 

whether the plaintiff, having procured the 
money to be paid to the defendant as that of 
the attaching creditors, could afterwards claim 
it as his own. Preston v. Il il mot, 23 I". ('. R.

! 348.

Title to Goods— /{elation hack ] Tres
pass for taking plaintiff’s cattle. Plea, not 
possessed. It was proved that the cattle had 
belonged to the defendant, from whom the 
plaintiff had leased them with a farm, but the 
plaintiff had detained them after the term had 
expired, for which defendant had sued him 
and recovered damages to the value of the 
cattle after this action was brought : -Held, 
that the plaintiff' could not treat this verdict 
as giving him a title to the cattle, by relation 
back, at the time this action was commenced. 
Abrams v. Moon, 1 I’. (\ R. 332.

Use and Occupation Itar. \ (Jutere,
; whether a judgment in replevin could lie a 
1 bar to an action for use and occupation. 

Crooks v. Hones. 22 V. C. It. 213.

4. Pleading.

(a) Itcelarations.

See Bacchus v. McCann, T. T. 3 & 4 Viet.. 
It. & .1. Dig. 37(111; Morrill v. Capron, 1 (’. 
L. ( 'h. 144 : Ericsman v. Ihtnelly, 3 (J. S. 
Hi; Hatch v. Holland. 28 V. ('. It. 213.

(Ill Plea*.

See \ ail v. No Mr, 2 1'. G. It. 142 ; l.ossing 
v. Jennings. T\ ('. R. 4«Mi; Lockhart v. 
IHxon. H. T. 3 Viet., It. & J. Dig. 3708; Cam
eron v. Lount. 3 V. (’. It. 433 ; Eallis v. Claus,
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il ï\ C. U. 272; Scott v. Yunce, !) V. C. II. 
G13 ; ('lute v. MaePherson, fl O. S. GIG ; 
Hutch v. Holland. 2* V. C. II. 213; Hur
ray an v. Sherwood, 11 < I*. llil : Hall v.
Scarlett. 1 C. 1*. 354 ; Lambe v. Tcctcr, 20 
V. C. H. 82.

•S'iii ante 2.

(c) Replications.

See Thompson v. Breakenridge, 3 O. S. 
170; Abrams v. Jfoon, 1 V. C. lt. 377.

5. Right of Property and Possession—Status 
to Maintain Trespass.

Bailee Rights against Wrongdotr.]—TV 
mare which had been injured by defendant's 
hull, for which the plaintiff sued, was in 
plaintiff's field at the time of the accident, and 
had been put there by his father, who said he 
had given it to the plaintiff :—Semble, that 
the right of property was immaterial, ns the 
plaintiff, even if only a hailee, could recover 
its value in trespass or case against a wrong
doer. Mason v. Morgan. 24 U. C. R. 328.

Change by Work Done. |—Where stones 
were tort iously removed and severed from the 
land, and cut and shaped into mill stones :— 
Held, that the person who had so taken and 
worked them could not maintain trespass 
against the owner of such land, who had 
got them into his possession by directing the 
carriers of them to deliver them on his 
promises, as the property had not been changed 
by the work done to the stones. Baker v. 
Flint. 3 O. 8. 80.

Crops—Purchaser.]—A person purchasing 
a crop of wheat at sheriff’s sale may bring tres
pass against a person converting or injuring 
it. though he may never have received posses
sion of the field. Uaydon v. Vraie ford. 3 O. 
S. 583.

■-------- Purchaser of Lana — Person in
Possession.]—A., living abroad, sends to an 
a iront here to purchase land for It., who was 
living in the Province, and to take the convey
ance to himself (A.) This was done, and 
It. was put in possession of the land, and 
thenceforth used and cultivated it for his own 
benefit. At the time of purchase a crop of 
wheat was in the ground :—Held, that It., and 
not A., should sue in trespass for cutting and 
carrying away the wheat. Qua>re. did the 
property in the wheat pass to A. or It. Camp
bell v. Cushman, 4 U. C. It. ft.

Goods In Custody of Law—Rights of 
Peace Officer.] — When the plaintiff, a con
stable. had seized a horse under a distress war
rant. and the horse escaped to a railway and 
was killed, owing to the defendants’ neglect to
fence;—Held, that the plaintiff had sufficient 
property in the horse to entitle him to sue. 
Simpson v. Great Western R. H". Co., 17 V. 
C. It. 57.

Lease of Goods — Rcrcrsioncr.] — A. 
having a reversionary interest in goods leased 
to It. The sheriff seized them under an execu
tion against It., but did not sell or remove 
them, A. sued the sheriff for an alleged In
jury to his reversionary interest :—Held, that

if any trespass was committed by the seizure, 
li. should mu\ and not A. Henderson v. 
Hoodie, 3 U. C. lt. 348.

Mortgaged Goods — Rights of Mort
gagee.)— It. assigned to the plaintiff certain 
household goods by a bill of sale, which con
tained a proviso for redemption on a day cer
tain. with a covenant that in case of default 
in payment, or of 11. attempting to dispose 
of the goods, the plaintiff might take posses
sion and sell or retain them for his own use, 
but which contained no clause authorizing It. 
to remain in possession until default Held, 
that the plaintiff had sufficient right to posses
sion of tiie goods to maintain trespass against 
the sheriff under a li. fa. against It., the jury 
having found the mortgage to be honft fide. 
Porter v. Flintoff, G C. 1*. 335.

Stolen Property — Taking from Pur
chaser■— Revesting.] — When a horse was 
stolen from the plaintiff and bought by the 
defendant at public auction, but not in market 
overt, and the plaintiff afterwards seeing the 
horse took possession of it. and defendant 
immediately retook it :—Held, that the plain
tiff had a right to retake it, no property 
having passed to defendant by the sale; and 
that, although it was in his possession only 
for a moment, the property revested in him. 
and lie could maintain trespass against de
fendant for the retaking. Bowman v. Yield
ing. M. T. 3 Viet.

Timber—Clearing Agreement.]—The per
son clearing land under an agreement to enter 
upon and clear land, and take the wood after 
it is cut down in payment of the labour, may 
maintain trespass against the owner of the 
land for taking away the wood after it is cut 
down, although he has no possession in the 
land to enable him to maintain trespass q. c. 
f. Hamilton v. Mellon ell, 5 O. S. 720.

Vessel — Seizure under Revenue Laws — 
Effect of.]—On the 7th June defendant, a 
collector, seized the plaintiff's vessel for a 
breach of the revenue laws. The plaintiff peti
tioned the government, and on the 7th July 
received an answer from defendant informing 
him that the government had refused to inter
fere. (in the 8th the plaintiffserved a notice 
of claim :—Held, that the notice of claim re
quired by -, I" of I" A 11 Viet. c. 81 to be 
given within one calendar month from the day 
of seizure, could not be waived by any repre
sentation of defendant to the plaintiff. (2) 
That no notice having been given within the 
time allowed, the vessel was thereby con
demned ; and that by the act of seizure the 
plaintiff was deprived of his right of property, 
and therefore unable to maintain trespass. 
Du me v. Carberry, lu U. C. It. 374.

0. Seizure under Execution.

(a) Liability of Attorney.

Interference Direction.]—Where an at
torney directed the sheriff not to give up the 
goods of A., seized under an attachment as the 
goods of It. :—Held, that he became a tres
passer by such direction. Radenhurst v. .1/c- 
Lean. 4 O. 8. 281.

Irregnlarity of Proceedings.]—An at
torney indorsing a writ of possession and fi.
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fa. in ejectment, the proceedings on which 
were ultimately set aside for irregularity:— 
Held, liable for the trespass committed by the 
sheriff in executing the same. Henson v. Con-

Issne of Execution after Satisfaction
—loint Trespass.]—Where, after a defendant 
had paid and satisfied a judgment recovered 
against him. the plaintiff's attorney, acting 
under the plaintiff's instructions, issued a ti. 
fa. under which defendant's goods were taken 
in execution :—Held, that the plaintiff and the 
attorney were jointly liable as trespassers : 
and that the mere fact of the attorney acting 
under his client’s instructions, without setting 
up i even if it would he a defence i want of 
notice or knowledge of the judgment lielng 
satisfied, afforded him no protection. Mooney 
\. Mauyliun, 27» C. 1\ -44.

Non-interference — Absence of func
tion.]—Defendant, a division court bailiff, re
fused on demand to give up the goods to the 
plaintiffs until he should consult the attorney, 
who told him to use his own judgment :—Held, 
that this did not make the attorney a wrong
doer and answerable for the bailiff's conduct, 
ft‘teicart v. Cot can, 40 U. C. R. 340.

Where either the execution plaintiff or his 
attorney direct the seizure of particular goods,
they are liable, but not where the writ is 
given to the officer to lie acted upon in the 
usual course and with no special direction. 
fit Mips v. Findlay, 27 U. C. It. 32. See also 
Mct'levertie v. Mastic, 21 C. P. old. post (hi.

(hi Liability of Execution Creditors and 
Others.

Absence of Actual Seizure — Equi
valent.] — A defendant against whose goods 
a sheriff had an execution I afterwards 
set aside for irregularity), drove to the 
sheriff’s office and gave his deputy a list of 
his property as seized, hut without any actual 
seizure :—Held, not sufficient to support tres
pass against the then plaintiff. Hcrvey v. 
Alexander, II. T. 2 Viet.

--------  Inventory—Caution.']—If a stran
ger, having no legal process, goes to a defen
dant in execution and takes down in his 
presence a list of his goods, and tells him he 
must not remove them, and does nothing more, 
he cannot he sued in trespass. So, if a bailiff 
has so acted under a legal process, he may 
have bound the property as against other 
writs, hut he cannot be sued in trespass, as 
lie neither removed, detained, nor handled the
goods. Cameron v. Lount, i u. O. B. 215.

Continuance of Wrongful Seizure —
Directions.]—On the (1th February the attor
neys for the execution defendant, who was 
sued with them, wrote to the bailiff instructing 
him not to seize a particular horse mentioned, 
and they contended that, as-on receipt of this 
letter the bailiff should have given the horse 
up, they were not liable for its further de
tention. The evidence shewed that the horse 
seized was not tin* one mentioned in the 
letter :—Semble, that if it had been, de
fendants would still have been liable for the 
continuance of the wrongful seizure which 
they had authorized. Henry v. Mitchell, 37 
I . V. It. 217.

Directions of Solicitor — Liability of 
Creditor for—Eridt nee of Trespass.]—In tres
pass for seizing goods it appeared that (lie de
fendants. who had a claim against one It., 
instructed their attorney to collect il, and that 
the attorney, having issued execution, handed 
it to the sheriff, informing him that It. lived 
at Paris, where lie kept a fruit store. The 
deputy sheriff said it would lie a good time 
" to make a haul " (being near Christmasi. to 
which the attorney answered that it would ; 
and the seizure was then made. The plaintiff 
having claimed the goods, the attorney told the 
sheriff to hold possession, as they wished to 
make inquiries, and the sheriff did so until 
an interpleader order issued : —Held, that the 
defendants were bound by the acts and diri-c- 
tions of their attorney, and that there was 
sufficient evidence to go to tlm jury to connect 
them with the seizure, ft'laiylit v. licit. 2Ô V. 
c. It. 861.

Defendant issued an attachment in insol
vency against one M., and obtained for II.. 
his bookkeeper, a warrant as sheriff's bailiff, 
with which he despatched hint to where M. 
carried on business, instructing him to see 
about the goods in his possession, and. as II. 
thought, telling his solicitors the goods were 
to he seized. II. accordingly went and seized 
the goods, which were at the time being sold 
at auction for plaintiff, who asserted that lie 
had bought them from M. (hi his return II. in
formed defendant, who approval of what lie 
had done. It also appeared that defendant’s 
attorney hud given the writ to the sheriff, 
with instructions to seize the goods;—Held, 
following the last case, that there was evid
ence to go to the jury of defendant’s liability 
for the seizure. Met levcrtiv v. Mosaic, 21 ('. 
P. biff.

--------  Liability of Creditor for — Evi
dence of Trespass.]—The defendants, who 
lived in Hamilton, had a claim against 
W. at Ingersoll, and. thinking lie was carry
ing on business on his own account. Issued 
a writ therefor, through their solicitors ('. 
& R., which was served by C.. who went 
to Ingersoll under special instructions from 
defendants to do so, and to take such steps as 
he and It. might think best to recover the claim.

I A judgment was afterwards obtained, and an 
I execution against W.’s goods issued. The 
1 sheriff sent his officer to execute the writ, who 

was informed by W. that he had no goods, 
which the officer believed to he true, and so 

| informed the sheriff, who accordingly notified 
j O. & IS. & It. refused to accept Ibis, and 
j wrote the sheriff in effect that he hail ira- 
1 properly refrained from seizing the goods, act

ing on ex parte statements, and that, he must 
take such action ns would enable him to test 
the truth of the statements he had acted on.

! The sheriff then seized the goods and applied 
for an interpleader order. The goods were 
proved i" be the plaintiff*!. In an action to
recover damages occasioned by the seizure :— 
Held, that the sheriff must lie assumed to 
have seized, under the circumstances, under 
instructions from the defendants’ solicitor!, 
and. as the solicitors were acting under spe- 

| cinl instructions from the defendants to take 
such proceedings as they might think best, the 
defendants were liable to the plaintiff. Smith v. 
Heal. 0 Q. B. D. 340. distinguished. Wilkin
son v. Harvey, 15 O. R. 340.

Fi. Fa. Good on its Face—Acting under 
—Irregularity—ll'airer.]—Defendant obtain-
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od u conditional garnishee order against the 
plaintiff, which gave an opportunity to con
test the claim, on payment of certain costs 
within a time fixed, after the lapse of which 
a li. fa. issued, plaintiff not having availed 
himself of the condition. Moth parties were 
present when the order was made, and there 
had previously been a good attaching order. 
No motion was made to set aside the li. fa., 
which appeared good on it- face, but plaintiff 
brought trespass against defendant for the 
seizure, as having been issued on a conditional 
and void order :—(Juteiv, whether the order 
was void : hut if so, semble, that tin* li. fa. 
was at most irregular, and might have been 
set aside on motion. Held, therefore, that, 
as nothing apiieured either on the face of 
the record or on the evidence making the 
writ a void process, defendant was protected 
by it, and trwpass would not lie against him. 
herns v. Phclun, 11) V. 1*. 288.

Fi. Fa. Issued without Authority—
Valid Judgment.] — Trespass will not lie 
against a person who without authority pro
cures the issue of an execution on a judgment 
admitted to he valid and satisfied, and the sei
zure of the plaintiff's goods thereunder. To 
a declaration against L. and M., in trespass 
for taking plaintiff's goods, defendants pleaded 
that one V. recovered a judgment in the 
countv court against the plaintiff, on which 
he. h.v defendant L. as his attorney, sued out 
a li. fa., which was returned nulla bona, and 
that afterwards, the judgment remaining in 
force and unsatisfied, defendant I., instructed 
defendant M. to. and defendant Si. did. issue 
an alias li. fa., on which the plaintiff's goods 
were seized, which are the alleged trespasses. 
The plaintiff replied that defendant L.. when 
lie so instructed defendant M.. was Judge of 
the county court, and had ceased to lie (Vs 
attorney, and had no authority from V. to is
sue the alias fi. fa. Defendants rejoined that 
the alias fi. fa. at the time of the seizure was 
in full force, and not then or at any time 
annulled or set aside :—Held, that the re
joinder was good. MeUuade v. I.iztirs, .'lit V. 
<\ It. 215.

Fi. Fa. Subsequently Set aside Sole 
—/>«hi(/</(.v.J—A. gave to It. a cognovit, judg
ment to he entered immediately, hut exis ution 
to issue only in certain events. On the 8th 
N'ovemlier It. put a fi. fa. into the sheriff's 
hands, and on the 18th .Vs goods were seized 
at his store, hut he was allowed to retain 
them on giving security to the sheriff. After 
the seizure A. obtained a summons to set aside 
the li. fa. for breach of faith, which was en
larged at M.'s request. On the l.'lth .lamiary, 
while the application was pending. M.’s attor
ney telegraphed to his agent at London not to 
let the sheriff close A.’s store. The sheriff 
then requested instructions from the agent 
what to do. hut received none : afterwards this 
agent told him of reports that A. was selling 
the pro|H*rty. &<*.. and suggested a sale, and 
tie sheriff according!\ sold a portion of the 
goods on ila* tiitli and 17lh January. On the 
17th the sheriff received orders not to proceed, 
and immediately stop|»*d the sale: he had no 
notice of the summons, which was made abso
lute on the 22nd January:—Held, under the 
facts, that tin* li. fa. having been set aside, as 
obtained by M. on a judgment entered contrary 
to good faith. M. was liable to A. in trespass 
for all damages sustained from the sale as 
well as the seizure. .lambs v. Itobb. 10 V. ('.
R. 27U.

Indemnity to Sheriff—Evidence of Tres
pass.]—A person who indemnifies the sheriff 
for seizing goods does not by that act become 
liable as a trespasser. Me Lend v. Fortune, 10 
V. C. It. 08.

Interpleader Order—Protection to Sher
iff—dustifieation os in Aid.] — In trespass 
against the plaintiff in a writ of fi. fa. for 
taking. iScv.. the goods of this plaintiff, de
fendant justified in aid of the sheriff's officer 
under the writ, and at his request, and then 
shewed an interpleader order by which the 
present plaintiff, who had claimed the goods 
when seized, was barred from any claim to 
the goods against the sheriff or his officer, 
or any person acting under or in aid of them :

Held, that the order could not protect the 
execution creditor. Fork v. Taylor, 1 V. I*, 
ill.

—----- Protection to Sheriff—Liability of
Creditor for Acts of Sheriff—Damages.]— 
The goods of one L.. having been seized under 
defendants’ execution, were claimed by plain
tiffs, and upon the sheriff’s application a 
feigned issue was ordered, which protected the 
sheriff, but expressly excepted any claim of 
the execution plaintiffs or the’ claimants 
against each other. This issue having been 
decided in plaintiffs' favour, they sued the de
fendants | tlte execution creditors i for the acts 
of the sheriff in entering and excluding them 
for two months from possession of the foun
dry where the goods were, and for stopping 
the work and preventing them from selling 
some of the articles which were being manu
factured. The jury gave $50 for the lirst 
cause id" action, and $."$U0 for the second :— 
Held, that the action would lie. and that the 
damages were not excessive. Mo y v. Howland, 
I!' l . i". It. (Ml. See, also. Cotton v. Stokes, 
10 V. C. It. 202.

Justification by Stranger under Ex
ecution Creditor —Evidence of Joint Tres
pass. \ Trespass for entering plaintiff's close 
and taking goods. Flea, justifying under a 
division court execution at the suit of II., 
and alleging a decision by the Judge in the 
execution creditor's favour, in an interpleader 
issue, the goods having been claimed by plain
tiff. Defendant having declared that he owned 
the debt, and that the execution was issued 
at his instance, and having appeared for the 
execution creditor on the interpleader sum
mons:- Ibid. sufficient evidence to go to 
the jury of his being a joint trespasser. Oli
phant v. Leslie, 24 l*. It. .'«18.

Ratification of Wrongful Seizure.] —
Where a sheriff, acting under a valid writ as a 
servant of the court, seizes the wrong person's 
goods, a subsequent ratification by a person 
who. until such ratification, was a stranger 
to the taking, cannot alter the character of 
the original taking, and make such party a 
trespasser h.v relation. Tilt v. Jarvis, 7 V.
P. MB

Several Executions—Evidence of Inter
ference--! ndnn nit y.]- In an action against 
the sheriff and six others for seizing goods, 
the evidence as to four of the defendants was 
that they were creditors of the execution 
debtor, and joined in the indemnity bond to 
the sheriff, and that they told the bailiff to sell, 
and afterwards attended and hid at the sa le : 
—Held, sufficient to charge them. Cray v. 
Fortune. 18 V. It. 25.5.
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--------Evidence of Interference—Joint Lia-
biliti/.]—Held, upon the facts, that there was 
evidence to shew that there was one seizure 
and one sale under the direction and for the 
benefit of the two defendants, holding separate 
executions : and that they were therefor joint
ly liable. Luugli v. Coleman, 2î) U. C. It. 3(57.

Qua*re. whether, upon the evidence, the 
plaintiff could have recovered against defend
ants, five execution creditors and the bailiff, 
as for a joint trespass or conversion. O'Cal
laghan v. Cowan. 41 V. C. It. 272.

See Macklem v. Durrant. .'52 V. C. It. 08. 
pout Tkuver and Detinue.

7. Other Acts of Trespass.

Animal—Injury to Another.']—Trespass 
is maintainable against the owner of a hull 
which had broken into the plaintiff’s close, 
and there killed his mare, defendant not being 
present or aware of the act. Muson v. Mor
gan. 24 1 . <’. It. 028 : Itlarkloek v. Millikan. 
0 C. 1*. 34.

Conditional Sale—Default—Resumption 
of Possession—Acts of Servant—Joint Tres
pass.]—T’nder a hire ivceipt of an organ sold 
by defendant It. to plaintiff’s son. and signed 
by the latter, the defendant It. was author
ized. on default of payment, to resume posses
sion of i be organ, and ha and his agent were 
given full right and liberty to enter any house 
or premises where the organ might be. with 
authority to remove the same, without resort
ing to any legal process. Default having been 
made in payment of certain instalments due 
under the hire receipt, defendant It. sent his 
bookkeeper ( the other defendant I and two as
sistants. with instructions to get the organ. 
The bookkeejier. taking the hire receipt as 
his authority, went to plaintiff’s house, where 
the organ was. opened the house door and 
entered the hall. but. on his attempting to 
open the door of the room in which the organ 
was. the plaintiff's wife (the plaintiff and the 
son being absent ) resisted Ids entrance, when 
a scuffle ensued and the plaintiff's wife was 
injured :—Held, that It. was responsible for 
the acts of his servant, the hookkee|»er, for 
they were done by him in the discharge of 
what lie believed to be his duty, and were 
within the general scope of his authority. 
Held. also, that the judgment against both It. 
and the bookkeeper was maintainable, for it 
was recovered against them as joint wrong
doers. Murphy v. City of Ottawa. 13 O. It. 
334. distinguished. Ferguson v. Roblin, 17 
O. It. 1157.

Distress for Rent —Sheep—. 1 ets of llail- 
•ff-1—It is illegal to distrain sheep for rent 
when there are other goods upon the premises 
sufficient to satisfy the claim : and trespass 
was therefore held to lie against a landlord 
for the act of his bailiff in so distraining, it 
appearing that he had spoken of his making 
the sale, and had received the proceeds thereof, 
and no evidence being offered of his non-com
plicity therein. Hope v. White. 22 C. P. 3.

Distress for School Rates — Collector 
—Xoticc of Action.]—A collector of school 
rates who commits a trespass while acting 
under a warrant issued by a competent auth

ority. is entitled to notice of action, and the 
action should be brought within six months. 
Spry v. Mum by. 11 C. P. 285.

Joint Trespass -Husband and Wife.] — 
Defendants were the widow of an intestate 
and her second husband. It was shewn that 
she had taken possession of and appropriated 
to her own use the intestate's property, and 
acts and declarations of both defendants es
tablished that they held it together after her
tu-eoiid marriage -Held, sufficient evidence of 
a joint taking. Deal v. Potter. 2(5 U. C. It. 
578.

Lawful Removal of Dam—Subseguent 
Conversion of Materials.]—Pleas justifying 
the removal of a mill dam in order to float 
down logs. Plaintiffs replied that after the 
removal. Ike., by defendants, they converted 
and disposed of the materials of the dam to 
their own use:—Held, that such wrongful 
conversion was an abuse of the authority in 
law under which the defendants acted, such 
as to render them trespassers ah initio. Little 
v. I nee. 3 C. P. 528.

Taking Timber Joint Trespass—Judg
ment—Evidence.] In a joint action of tres
pa ss one party may be acquitted and the 
other convicted. Judgment in such an action 
for taking timber by default had been signed 
against one of two defendants jointly charged, 
but the evidence established the tort against 
the other alone; whereupon the plaintiff enter
ed a nolle prosequi as to the former, and took 
his verdict against the latter only:—Held, that 
this was the more prudent course, and. there
fore. no ground for a new trial, which, how
ever. was granted on other grounds. Cam pin II 
v. hemp, 1(5 ('. 1*. 244.

Vessel •Seizure—Detention—Repairs.] - 
The plaintiff took his vessel to defendant's 
ship yard at Oakville, to be repaired there by 
defendant, in accordance with a previous ar
rangement. The ways were occupied when 
she arrived, and the plaintiff went away, hav
ing said lie did not wish her hauled up in his 
absence. Defendant nevertheless took her 
out. and it was proved that a day or two after 
that he said lie would keep her on the ways 
against the plaintiff's will ; but the repairs 
were proceeded with under the plaintiff's sup
ervision. and were paid for by him :—Held, 
that there was no evidence to sustain a count 
in trespass for seizing and detaining the ves
sel. Hood v. Cron kite, 29 V. C. It. 98.

Wrongful Refusal to Give up Goods
—Joint Trespass.] - In trespass and trover 
against five defendants for taking and con
verting a steam boiler, it appeared that one 
defendant. 1’.. had nothing to do with the ori
ginal taking, but that the boiler had been placed 
in his yard by the others, or by some of them, 
not acting in concert with him, and that he 
had afterwards refused to give it up to the 
plaintiff. At the trial, the plaintiff’s counsel 
declined to elect, but went to the jury against 
all the defendants, claiming exemplary dam
ages. and a general verdict was rendered. The 
court ordered a new trial without costa, and 
refused to allow the verdict to stand against 
1*. alone. Menton v. Lee, 30 IT. 4'. It. 281.

Wrongful Removal of Books Man- 
damus—Fraud.]—The affidavits stated that 
M„ who claimed the office of registrar, ob
tained a mandamus nisi directed to II. to
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deliver up to him the hooks and papers; that 
lie went to the office with two constables, in 
11. s absence, mid demanded them of his wife, 
reading what purported to be a peremptory 
mandamus ns his authority, but refusing to 
allow her or her solicitor to examine it ; and 
that he and the constables then took away the 
books. &c. I'pon these affidavits the court 
granted a rule nisi for attachment against II., 
hut refused it against the constables, there be
ing nothing to shew that they were aware of 
the fraud. A rule for an order to M. to re
store the books, &<■., thus obtained, was re
fused, as II. might bring trespass, claiming a 
mandamus in the action. A writ of replevin 
had previously been refused. In re Me Lay, 
24 V. C. R. 54.

See Marsh v. Moulton. 4 U. C. II. 354; 
Auger v. Cook. 39 U. C. 11. 537, ante 1 : Camp
bell v. Reid, 14 V. ('. It. 305, post II. ; Schaffer 
v. Uumble, 5 O. It. 710.

II. To Land.
1. By and against Whom.

(a) Against.
Contractor for Public Works—Yon-

romplianer irith Statute.]— The compulsory 
powers given to the government of Canada to 
expropriate lands required for any public work 
can only he exercised after compliance with 
the statute requiring the land to be set out by 
metes and bounds, and a plan or description 
filed : if these provisions are not complied with, 
and there is no order in council authorizing 
land to he taken when an order in council is 
necessary, a contractor with the Crown who 
enters upon the land to construct such public 
work thereon, i< liable to the owner in tres
pass for such entry. Kearney v. Oakes. 18 8. 
C. It. 148.

Customer of Mill—Interest in ll’orA\]— 
The plaintiff had workmen attending a steam 
mill. Defendant, being interested in getting 
saw logs cut up, entered and removed plain
tiff's fireman and placed another man in his 
stead, and added several of his own workmen 
to those employed by the plaintiff. Owing 
to some mismanagement, the boiler hurst :— 
Held, that there was evidence for the jury that 
defendant was a trespasser: and that whether 
lie was responsible as such for the injury done 
to the boiler depended on the nature and ex
tent of his influence, and how far he was im
plicated in the acts which caused the explo
sion. Eligh v. Winters, 5 C. V. 491.

Grantee of Easement—Defeat of tirant 
by Son-registration—Continuance of Burden 
on Land—Successive Tnspasses.]—See Boss 
v. lluntcr, 7 S. C. It. 289.

Innkeeper — Apartment of durst.] — 
An innkeeper has the sole right to select the 
apartment for a guest, and, if lie find it ex
pedient, to change it and assign him another. 
He cannot be treated as a trespasser for en
tering to make the change. Doyle v. Walker. 
2li V. C. It. 502.

Intending Purchaser—Sheriff's Sale.]— 
A sheriff having seized goods cannot lawfully 
sell them on defendant's premises without his

permission, and any person going on the 
premises to purchase may lie treated as a tres
passer. McMaster v. McMhcrson. 0 O. S. 10.

Mortgagee of Chattels — Liahdity for 
Deposit of. on Land—Continuing Trespass.] 
—A mortgagee who has not taken actual pos
session. is not liable in trespass for any injury 
occasioned by the goods mortgaged. M. & Co., 
having wrongfully placed a quantity of stone 
on the plaintiff's land, afterwards mortgaged 
it with other property to defendant. Default 
had been made in payment, but defendant had 
not taken possession of or interfered in any way 
with the stone: when asked to remove it. how
ever. he had refused, and forbidden the plain
tiff to do so himself :—Held, that as mortgagee 
he was not liable to the plaintiff in trespass 
for allowing the stone to remain. Campbell 
v. Heid, 14 V. C. It. 306.

Municipal Corporation. | — Right to 
bring action for damages for trespass commit
ted by municipality. YanEgmond v. Town of 
Seaforth, <i O. It. 599.

Owner of Animal.] —Trespass q. c. f. 
will lie by the owner of a close against the 
owner of a pig which may break and enter 
and do damage. Mlaekloek v. Millikan. 3 f\ 
P. 34. See, also. Mason v. Morgan, 23 U. C. 
It. 328.

Pathmaster— Opening up Streets—Auth
ority.]—Defendant, a pathmaster. without 
any instructions from the municipal council, 
and in defiance of the plaintiff’s warning, 
threw down the plaintiff’s fences and ploughed 
up his land, in order to open up streets which 
were laid down on a plan of part of the 
plaintiff’s land, made by a former owner, and 
found in the registry office; but it was not 
marked registered or tiled, no sale was shewn 
to have been made according to it. and the 
streets had never been opened or used:—Held, 
that defendant was not acting within his jur
isdiction. and was liable in trespass. Crooks 
v. Williams, 39 U. t\ R. 530.

Person Authorized by Statute —.1 buse 
of Authority.]—Wlu-rc a statute gave power 
to certain persons to enter on lands near a 
bridge to quarry stone to repair the bridge, 
doing no unnecessary damage therein:—Held, 
that any abuse of power bv excess was punish
able in trespass. Myers v. Howard. 4 O. 8. 
113.

Trespass for destroying plaintiff’s mill dam. 
Pleas justifying the removal of the dam in 
order to float down logs under 12 Viet. c. 87. 
The plaintiff replied that after the removal, 
&c.. by defendants, they converted and dis
posed of the materials of the dam to their 
own uses:—Held, that such wrongful conver
sion was an abuse of the authority in law 
under which defendants acted, such as to ren
der them trespassers nb initio. Little v. luce, 
3 C. P. 528.

Principal and Agent—Joint Trespass.]
—See Ferguson v. Itoblin. 17 O. R. 107.

Railway Company Assignees of—Right 
to t ut Timber.]-—Held, that the Crown tim
ber licenses claimed by the plaintiff ns licensee 
of the Ontario government were subject to 
the right of the Canada Central Railway Com
pany. acquired before Confederation, to con
struct the road across the Crown lands over
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which the licenses in question extended, and 
that the defendants, assignees of the railway 
r-im|iany. were therefore not liable in tres
pass for entering upon and cutting timber 
on the said limits in prosecution of the work 
of building the said railway. Foran v. J/c- 
I nt y re, 45 V. C. It. 288.

(b) By.

Infant — Next Friend.]—The mother in 
possession of land belonging to the heir, a 
minor, may sue in trespass q. c. f.. as the next 
friend of the minor. Johnson v. JIcCUlis, 
7 V. C. It. 300.

Owner of Equity of Redemption
Mortgagee out of Possession.]—Under the 
Nova Scotia Judicature Act the owner of the 
equity of redemption can maintain an action 
for trespass to mortgaged property and injury 
to the freehold, though after the trespass and 
before action brought he has parted with his 
equity. Mortgagees out of possession cannot, 
after their interest has censed to exist, main
tain an action for such trespass and injury 
committed while they held the title. Brook
field v. Brotcn, 22 8. C. It. 31)8.

Trustee.]—See Brooke v. McLean. 5 O. 
It. 201»: Adamson v. Adamson, 7 A. It. 502. 
post 9 (c).

2. Damages.

Accrual after Action—Crops.]—In tres
pass to land, where the action was brought on 
the 7th May :—Held, that the plaintiff might 
mover to the extent of the ultimate injury 
resulting to the crop front the act complained 
of. ns ascertained at the time of harvest. 
Throop v. Fowler, 15 U. C. It. 305.

Distress for Rent—No Bight to Distrain 
— Value of Hoods.]—The defendant leased 
certain land to the plaintiff for a term during 
which the latter was to make improvements, 
and at the expiration of the term the value of 
such improvements, ns well ns the amount of 
the rent, was to be fixed by arbitration. The 
defendant having distrained for rent:—Held, 
that there being no fixed rent agreed upon 
there was no right of distress, and the 
defendant was therefore merely a trespasser 
and liable in damages to the actual value 
of the goods, but not to double their value, 
ns it was not a case within 2 W. & M„ 
soss. 1, c. 5. s. 5. which refers to the wilful 
abuse of the power of distress. Semble, 
that, although there may be no rent in nrrenr 
until the same is fixed by arbitration, there 
cannot be said to be none due. Mitchell v. 
MoDuffy, 81 I'. 286, 640,

Excessive Damages.]—Where the dam
age consisted in cutting down some ten or 
twelve ornamental shade trees growing in the 
highway opposite the plaintiff's land, for 
which he was awarded $150:—Held, not ex
cessive. Douglas v. For, 31 C. P. 140.

Interest of Tenant — Estimate of In
jury.]—in an action of trespass to land, 
where the plaintiff is a tenant onlv. the dur
ation of his term must In? shewn, the measure 
of damages being the diminished value of his

interest. The trespass complnined of was 
removing a fence in May. I860. The plain
tiff's landlady swore that she leased the place 
to the plaintiff in November. 1865, and added, 
“ plaintiff was my tenant when the rails were 
taken away, paying so much a year, takes, and 
statute labour." There was no further evid
ence ns to the nature of the lease or duration 
of the term :—Held, that the damages should 
not, as a matter of law, have been nominal 
only, but estimated on the injury the loss of 
the fence would cause to the plaintiff during 
the five or six months for which he then had 
a right to possession. Fisher v. (iracc, 27 U. 
C. It. 158.

Nominal Damages Xcir Trial.] ■— In 
trespass to land the jury found for the plain
tiff with only Is. damages. The verdict was 
moved against for misdirection and smallness
of damages: Held, without deciding upon
the correctness of the charge, that, if it 
had been unexceptionable and the verdict the 
same, the court would not have inter
fered: and, under s. 34 of the A. .1. Act, 
1874. they refused a new trial. Smith v. 
Murphy. 35 U. C. It. 569.

3. Evidence.

Executor—Excess.]—The assent of an ex
ecutor to a legacy may be by implication as 
well as by express words: and where the tes
tator devised his house to his wife for life, 
and also left her some personal property, and 
the executors in her absence entered the house 
to make an inventorv of the property, and 
afterwards turned out her daughter and shut 
the house up: Held, on trespass brought by 
the wife, that this was sufficient proof under 
the issue of excess. Ilonsbi rgi r v. llonsber- 
yer, 5 Ü. S. 479.

Judgment in Ejectment -I'ariancc.]— 
In trespass for mesne profits brought by hus
band and wife, alleging a joint recovery, the 
recovery in ejectment was proved t<> have been 
on the demise of the wife alone:—Held, a 
fatal variance. Ashton v. Kecsar, 5 O. S. 
325.

In trespass for mesne profits, the variances 
set out in the case, between the judgment in 
ejectment plcndcd and the one produced, were 
held fatal. Carrion v. Woodruff, 8 U. C. It. 
328.

Occupation.]—Upon the plea of the close 
not being the close of the plaintiff, the plain
tiff must prove an actual and immediate 
occupation of the locus in quo. McXeil v. 
Train. 5 U. C. K. 01.

Place — Township.] — In trespass q. c. f. 
and for destroying goods, the township in 
which the trespass is alleged to have been com
mitted must be proved as laid, Mattice v. 
Farr, Tay. 218.

--------  Variance.]—Where in trespass q. c.
f. it appeared that the only injury complnined 
of and proved was the destruction in part of 
a mill over the waters of a river, and not on 
the land in the declaration, a nonsuit was en
tered. Canniffe v. Canniffe, 1 U. C. It. 551.

Several Trespasses —Joint Trespass.]— 
If in trespass against several defendants the
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plaintiff prove a joint trespass against all on 
one count, ami then attempt hut fail to prove 
u trespass against all on another count, lie is 
still entitled to recover for the trespass first 
proved. II at non v. Miorden, ô O. S. 333.

Time -Continuando.]—In trespass, where 
the entry is laid on a day certain with a con- 
tinuando, the plaintiff, under “not guilty," is 
prevented from proving a trespass at an 
earlier period with a continuando. though lie 
may waive the time laid, ami recover for a 
single act of trespass at a more remote period. 
/•’airman v. /■'airmail. 1 ('. V. 485.

— I nriaarc.]— it is no objection to 
plaintiff's recovery that the only trespass 
proved was commit ted before the time laid iti 
the divin ration : and if there lie any evidence 
of the identity of the premises, the court will 
not grant a new trial for want of sufficient 
evidence, when the damages are small and the 
justice of the case with llie plaintiff. Moling 
v. Stunnficld. 2 V. ('. It. 8iK).

Title and Possession. | — Where the 
plaintiffs at lirst relied upon a paper title, 
which turned out to he defective, they were 
afterwards allowed to give additional evidence 
of possession, and go to the jury upon that. 
Houlton v. Shanil. lu I". C. 11. 851.

Proof of a pa|M»r title is primft facie suffi
cient in maintain trespass ip c. f. where the 
possession is vacant. Ilall v. Young. 8 ('. P.

In trespass to land, under a plea that the 
land is not the plaintiff's, defendant is at 
liberty to shew title in himself or in another 
under whom lie acted, (irag v. Harding. 1*1 
r. v. it. -41.

i res pass q. <•. f. Pleas. 3rd and 4th. that 
one K. \V. was the owner of the locus in quo, 
and justifying by his authority and command. 
I pon the trial, the Judge having refused to 
admit evidence that K. W, had been in posses
sion of the premises over twenty years, and 
that the defendant hail obtained title through 
him. a new trial was ordereil without costs. 
McMillan v. McMillan, 13 (’. P 1ÔS.

4. Injunction to /{(«train.
Sir <hand Trunk /{. 11". Co. v. Credit 

\ all, a /{. IV. 37 Hr. 383: /'melon Talk, 
v. I ictona /{. IV. Co., 31» Ur. 4

5. Judgment in Trenyann—Effect of.
Estoppel. |—A judgment in favour of the 

plaintiff in an action for trespass to lauds, 
upon pleas i amongst others I of land not 
plaintiff's and lilvrum tenement uni, is not a 
complete estoppel, preventing tlie defendant in 
another suit from questioning the plaintiff's 
title to any part of the lands. The judgment 
is only ati estoppel with regard to the title of 
that portion of the land upon which it had 
l*een shewn that the defendant had trespassed. 
Hunter v. Hiring, 37 Hr. 3U4.

II. Leave and Lieenne.
Ditches and Watercourses Act—In

valid Airard.]—'To an action for trespass on

plaintiff’s land, defendant pleaded justifying 
under an award by fence viewers, alleging that 
the plaintiff puid half the expense of the 
award as thereby directed, and that defendant, 
in pursuance of it, having first duly notified 
the plaintiff, entered on the plaintiff's land 
and opened the ditch there as directed by the 
award, doing no unnecessary damage:—livid, 
plea bad, as setting up a right which the 
award, being invalid, could not give; but that 
the facts might be found to support a plea of 
leave and license. Ilaimon v. Muring, 31) 
V. C. It. 4«H.

Fraud In Obtaining License -Plead
ing. |—Where in trespass defendant pleaded a 
license, which the plaintiff denied:—Held, that 
the plaintiff could not go into evidence that 
the license had liven fraudulently obtained, 
but that the fraud should have been specially 
pleaded. .Slev v. (ira ham, 3 V. C. it. 887.

Leave of Plaintiff's Daughter.]—The
plaintiff declared in trespass, in the lirst count, 
complaining of breaking and entering his close 
and debauching his daughter, and in the sec
ond count for debauching his daughter only: 
and defendant pleaded to each count, as to all 
but the force and arms, &<*., the leave and 
license of the daughter. The pleas were held 
bad, <m demurrer. Uo«« v. Mirritt, 3 l". (.'. 
It. 431.

Mortgage — (inuring Croyn — Might of 
Entry—Conditional Lieenne—He fa all—Plead
ing.]—Trespass to the south parts of lota 14 
and 15, and taking and converting wheat and 
straw of the plaintiff. Plea, leave and license 
generally. In support of this plea, defendants 
proved a deed made by plaintiff, 3Uth Febru
ary. 18411. whereby, in consideration of £38 
received from defendant T.. he bargained and 
sold to him, among other things specified, 
twenty acres of wheat then growing on the 
south part of lot 11. and in the plaintiff's 
possession. The plaintiff bargained and sold 
all the twenty acres of wheat, with the right 
of ingress anil egress into ami from lot 14. 
to harvest and remove the said twenty acres of 
wheat. Then followed a proviso, that if 
plaintiff should pay to T. £38 with interest, 
on a day named, the deed should be void. 
Plaintiff covenanted to pay the money, and it 
was stipulated that until default plaintiff 
might retain in his possession and use the
good* and premise* mortgaged, unie** lie 
should before the day of payment be sued by 
any other person, in which case T. might take 
and enjoy the said goods as his own:—liv'd, 
that defendants must fail under their general 
plea of leave ami license, the deed giving no 
right of entry on lot 15. Semble, that if the 
license to enter on lot 14 gave a right to enter 
oil lot 15 as living necessary to the privilege 
granted with respect to lot 14. the defendants 
should have in a special plea set forth the 
necessity. Held, that defendants must fail, 
also, because the license was not to enter and 
take the plaintiff's wheat, but to enter for the 
purpose of taking the defendants' wheat. 
Semble, also, plea bad, as the license proved 
was conditional and not absolute. There 
should have been a special plea shewing de
fault in payment by plaintiff on day named. 
Semble, that the only right the deed gave the 
defendants, was to cut and carry away the 
wheat of the plaintiff; the defendants laid no 
right to enter on the plaintiff's land and take 
the wheat away by force after it had been cur 
and stacked by plaintiff. Lunn v. Turner. 4 
V. C. It. 383.
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Part License. |—Where defendant pleads 
leave and license, he must prove n license co
extensive with the trespuss, and the plaintiff 
need not new assign if the license was for 
part only. Thompson v. Von Buskirk, 14 V. 
V. It. 3h8.

Reservation of Right of Entry— I‘oral 
Contract.]—Declaration q. c. f. for cutting 
and removing trees, with a count in trover and 
the common counts. Pleas, leave and license; 
and a special equitable plea, setting up that 
the defendant, being owner of the land, con
tracted by parol to sell it t<> the plaintiff, and 
that at the time of such contract and of the 
conveyance of the land to defendant, it was 
expressly agreed that defendant should have 
certain trees thereon, and be at liberty to cut 
and remove them, hut that such reservation 
should not he, and it accordingly was not. in
serted in the conveyance; and that the defen
dant entered and cut the trees. &<•., which are 
the trespasses, &c. Defendant, as a witness 
at trial, having proved the sale of the laud, 
it was proposed to shew h.v him the agreement 
as set up in the equitable plea:—Held, that 
such evidence was improperly rejected, for 
that it was admissible both under the equit
able plea and the plea of leave and license. 
11 alter v. Better, 34 V. C. It. 420.

See Media liens v. Kennedy, 29 V. C. It. 93.

Several Trespasses Revocation in In- 
ten-ill In tireen.]—1The declaration charged the 
trespasses, breaking down fences. &c„ ns com
mitted on divers days and times. Defendant 
pleaded leave and license. It appeared that 
part of tlie fence was removed under a license, 
and the remainder after it had been revoked, 
the interval from the first to the last removal 
lieing two or three years:—Held, that the 
plaintiff was entitled to succeed, though it 
would have been otherwise if the declaration 
had only charged the trespasses as committed 
on the same day, for defendant could then have 
applied the license to the only trespass charg
ed. Marrs v. Davidson, 20 V. V. It. 041.

Sheriff — Sale of Goods—Re vocation.]— 
Where the sheriff had seized goods under a ti. 
fa. and allowed them to remain on defendant's 
premises, on the understanding that they 
should be sold there on a future day if the 
money were not paid before, the license thus 
given to enter on the premises and sell the 
goods accordingly cannot be revoked by de
fendant. Mcdillis v. McMurtin, 1 V. C. It. 
14.1.

Survey — Agreement—Boundary in Dis
pute.]—In trespass q. c. f. it appeared that, 
about 12 years before, one W„ defendant's ten
ant. having moved the fence between plaintiff 
and defendant, an agreement in writing was 
entered into between W. and the plaintiff, that 
they would employ R. a surveyor, to establish 
the original line between lots one and two, 
and would !»e bound by it ; and defendant, by 
a memorandum signed by him at the foot of 
this agreement, agreed to abide by it. The 
land in dispute was then in W.'s possession, 
and it was alleged that It. had not completed 
his survey :—Held, no evidence to support de
fendant's idea of leave and license. Cross- 
icaitc v. Cage, 32 U. C. It. 196.

Sec Munn v. Galbraith, 13 C. P. 75.

7. Other Justifications.
Agreement — Entry to Take Crop—Sta

tute of Frauds.] — Declaration for breaking 
and entering the plaintiff's close and cutting 
and carrying away the grain. Plea, on equit
able grounds, the! the plaint iff held the lend 
under an indenture of lease from defendant, 
on the negotiation for and execution of which 
it was orally agreed between them, and the 
true agreement was, that defendant should 
have the right to enter and harvest the crop 
then in the ground sowed by him: that when 
the lease was executed a reservation of such 
right in it was suggested, but omitted on the 
plaintiff's assurance that it was unnecessary, 
as the agreement between them was well un
derstood. and defendant would be allowed to 
take the crop: and that the entry. &e„ in pur
suance of such agreement, is the trespass com
plained of:—Held, that the plea was good, 
for the independent oral agreement, made in 
consideration of defendant signing the lease, 
was good as an agreement, though defendant 
by s. 4 of the Statute of Frauds might be pre
vented from suing oil it : and. as equity in 
such a case would decree specific performance, 
there was ground for a perpetual injunction 
against this action. Quaere, whether the pb-a 
was not also a justification at law, as under 
an agreement which was valid to protect the 
defendant, though lie could not have enforced 
it by action. McOinness v. Kenneth/. 29 V. 
C. It. 93.

See also 1 Valter v. Dexter, 34 ï\ C. It. 426.
Demise from Tenant in Common.] —

In an action of trespass alleging the laud to 
be the plnintiff's. and that defendant ejected 
tin- plaintiff and took all the issues and pro
fits. defendant justified under a demise from 
one M., who. hi* alleged, was seised in fee as a 
tenant in common of the land. The plaintiff 
excepted to the plea :—Held, that the plea "as 
good, as setting up title in a third party, for 
the plaintiff brought his action as owner 
of the whole, and not against defendant as co- 
tenant. Herr v. Weston, 32 V. C. It. 402.

Entry for Removal of Building —Es
toppel—Fixture. |—1 federation, for entering 
plaintiff's land and dwelling house thereon, 
and removing the house therefrom and con
verting it to defendant's use. IMea. t<> so 
much of the count as refers to the dwelling 
house, that before plaintiff became possessed 
and owner of the lot. defendants placed the 
said dwelling house thereon, so that it might 
thereafter be removed by them, not affixing it 
to the land: and defendants afterwards, and 
while the land was unenclosed and used as a 
common, and the house open and unoccupied, 
in the daytime, iieacefully entered the lot and 
removed the dwelling house, the same being 
their property, and placed it on their own 
land, which are part of the trespasses com
plained of. Replication, that defendants 
should not lie allowed to plead said plea, be
cause they were entitled to an interest in said 
land and built the house on the land and occu
pied it. and afterwards, and before the tres
passes. &c.. by deed conveyed the land, with 
the appurtenances, to A., who conveyed t<> 
plaintiff :—Held, plea bad. as shewing no 
justification for the trespass admitted : repli
cation good, by way of estoppel. Cameron v. 
Hunter, 34 V. C. It. 121.

Execution against Tenant—Sale of In
terest to Landlord.] — Trespuss for breaking
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ait«l entering plaintiff's bouse. Pleas : (2) that 
the house was not plaintiff’s ; (,‘t I as to the 
breaking and entering, liberum tenementum ; 
as tu the expulsion, that the house was de
fendant's, and plaintiff and his family being 
there unlawfully, he expelled them, using no 
unnecessary force. Uepliration, that defend
ant had demised the premises to plaintiff for a 
term, under which plaintiff entered ; and being 
ko in possession defendant expelled him. Re
joinder, that the plaintiff's interest in the pre
mises was sold under a li. fa. against his 
goods, and purchased by defendant : and there
upon the sheriff by deed assigned the plaintiff's 
interest to defendant, ami delivered possession 
of the premises to him : and because tin- plain
tiff was unlawfully there at the said time 
when, &<•., and refused to leave, the defendant 
ejected him, using no unnecessary force:— 
Held, a good rejoinder. Stroud v. Kane, 13 
V. V. It. 459.

Execution against Tenant in Common
—Pleading. | — Where, in trespass qua re 
clausum fregit et de bonis asportutis, by one 
of two tenants in common, it was proved that 
the defendant entered upon the land under a 
writ of execution against the good» of the 
other tenant :—Held, that such entry could 
not Ite given in evidence under the general 
issue, but should be specially pleaded. A’cic- 
kirk v. Payme, U O. S. 458.

Justices* Warrant -Forcible Fntry.] — 
In trespass q. <•. f. defendant pleaded that the 
phi intiff complained of a forcible entry and de
tainer under the statutes, and the justices 
summoned a jury and heard the complaint 
and made a warrant for restoring the plaintiff 
to his possession, and that this was the tres
pass complained of:—Held, had. Boulton v. 
Fitzgerald, 1 V. C. R. 34:1.

Obstruction to Navigation — Unavoid
able Injury to Bridge—Several Trcapaaae*— 
Pleading—\erdiet.\—The lirst count of the 
declaration alleged that defendant had wrong
fully and injuriously cut away, removed, and 
destroyed a bridge belonging to plaintiffs. The 
second count alleged a highway between two 
townships, intercepted by a river, over which 
plaintiffs, in performance of their duty, had, 
at large cost, built and maintained a bridge, 
which defendant, contriving to injure plain
tiffs. had wrongfully cut down, destroyed, re
moved. and carried away, thereby obstructing 
said highway: whereby plaintiffs had become 
liable to rebuild and had rebuilt the same, at 
large cost to themselves. Defendant pleaded 
to both counts, "not guilty." and a denial that 
the bridge was plaintiffs' property : and, for a ! 
third plea, to both counts, a justification, al- j 
leging that the said river was and hail always 1 
been a navigable stream at the place. &o.. for j 
conveyance of logs and timber, and defendant, 
with others, had been accustomed to use it for 
such purpose : and during certain freshets de- i 
fendant was, with others, so engaged, and was 
obliged to pass that part of the river crossed ! 
by the bridge, which obstructed the navigation, 
and prevented the passage of defendant's tim
ber : and whilst the bridge so obstructed the 
navigation, and though the defendant used due j 
care and skill, said timber ran against the 1 
same, and unavoidably cut. broke, and de- ; 
stroved the same, which were the injuries and 
trespasses complained of. On these plaintiffs 
took issue. Defendant in effect succeeded up
on his plea of justification, the jury having j 
found a verdict for plaintiffs for $20, for the 1

mere removal by defendant's servants of a 
pier and stone belonging to the bridge, on u 
day subsequent to the destruction of the bridge 
by the timber, which hud been justified:— 
Held, that defendant, having pleaded the gen
eral issue to the first and second counts, and 
a denial of plaintiffs' property in the bridge, 
was nut entitled tu a nonsuit, as the issues on 
these pleas had been properly found for the 
plaintiffs. Held, also, that it was not neces
sary to new-ussign the injury to the pier; for, 
ihero being two counts in the declaration, and 
the injury in question nut being part of one 
continuing trespass, but a distinct act done at 
another time after the destruction of the 
bridge, evidence thereof might be given under, 
and the verdict therefor sustained oil, the sec
ond count of the declaration. The evidence 
shewed that defendant's servants cut away a 
portion of the bridge on the lirst day that the 
timber collided with it. while the only cutting 
justified by the plea was that caused by the 
timber, ljuære, whether the plea justified the 
whole trespass charged in the first count, for 
if not, semble, that the verdict might be sus
tained on that count ; but qtuere, whether the 
first cutting away was so distinct an act of 
trespass as to have enabled plaintiffs to re
cover on that count, in the face of the finding 
of the jury us to the facts mentioned in the 
special plea. Toirnehip of Thurlow v. Bogart, 
15 C. I*. 001. See, also, S. C., ib. 9.

Prevention of Breach of Peace. |—To
trespass for breaking and entering the plain
tiff's house, defendant pleaded that the plain
tiff was violently assaulting his (plaintiff'si 
wife ami child, and that lie entered to prevent 
the plaintiff committing the said breach of the 
peace :- I leld, plea bad in substance. Rock
well v. Murray, 6 V. C. R. 412.

Right of Way—Removal of Fence—C'at- 
tle ,straying — Pleading. | — Declaration, for 
breaking and entering the plaintiff's close, 
part of tin* east half of a lot in the township 
of Itlanchard. Plea, that defendant leased 
the land to plaintiff, by a deed in which it 
was covenanted that defendant should have a 
road along the west side of the premises, ex
tending from the highway at the south to de
fendant's land at the north; that at the time 
of the demise there was a fence on the east 
side of this road, which fence the plaintiff 
covenanted to keep in repair, but that lie did 
not do so, whereby, and without defendant's 
di fault, defendant’s cattle strayed from the 
road on to the plaintiff's land, which are the 
alleged trespasses. On this the plaintiff took 
issue:—Held, that the removal of the fence 
by plaintiff, as stated in the report, would 
prinul facie excuse a trespass extra viam, 
which the plea admitted, and that, if defend
ant's consent to such removal would prevent 
him from setting it up as a wrongful act, the 
consent should have been replied. Held. also, 
that, as it was necessary to take down the 
north fence to use the right of way, this act 
justified the single act of trespass charged, 
and the plaintiff should have new-assigned, if 
he relied upon excess in the quantity taken 
down, or in leaving the space open too long. 
The plaintiff, therefore, on the pleadings and 
evidence, was held not entitled to recover. 
Piekard v. lVixoii, 24 V. C. R. 410. See, also, 
8. C„ 23 V. C. R. 307.

Search for Stolen Goods.l—Trespass q. 
c. f. upon the dwelling house of the plaintiff, 
without reasonable or probable cause, and un-
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dur ii false and unfounded charge that the 
plaintiff had stolen property in his house, 
searching and ransacking same, and making 
disturbance, &c. Plea, that before tbe alleged 
trespasses, as to the alleged breaking ami en
tering of plaintiff's dwelling house, certain 
goods of one W. were feloniously stolen by 
some person unknown, and were believed to lie 
in said dwelling house, with plaintiff's know
ledge that they were so stolen ; and defendants 
having such belief, and the plaintiff having 
been seen In possession of same, defendants, 
at the request of said \V. and in his aid, im
mediately after the theft of same, in the «lay
time, broke and entered the sail! house, the 
outer door being open, for the purpose ot 
searching for said goods, and there in said 
house did search for and find said goods, which 
were then given up by plaintiff to defendants 
as goods of saii«l \\.. which are the trespasses, 
&c. :—Held, plea good, it clearly appearing 
from it that the goods were stolen; that they 
were in plaintiff's house (being found there I ; 
and that they were taken by defendants at the 
owner's request and in his aid, immediately 
after the theft, the outer door of the house 
being open. Rayson v. Graham, 15 C. P. 30.

Statute — Direction of Commissioncr of 
Public Works—Drainage.] — Declaration for 
trespass to plaintiff's land, and throwing down 
the fences, hauling earth, and stopping up the 
watercourses thereon. Plea, that before the 
commission of the alleged grievances the com
missioner of public works for Ontario, under 
and in pursuance of 32 Viet. c. 28 (O. I, lnul 
taken possession of said land, fences, and 
watercourses, the same being in his judgment 
necessary for the construction of a certain 
drain, being a public work within said Act; 
and thereupon said commissioner directed de- 
fendant to construct a drain to and past this 
land; and defendant in the construction of 
said drain entered upon said land so taken 
possession of, and in the necessary prosecution 
of said work threw down said fences, and de
posited the earth from said ditch on the plain
tiff's land, and filled up the watercourses 
thereon, the same being necessary for the con
struction of said drain, which are the alleged 
trespasses :—Held, a good plea : for it must 
be taken to mean that the commissioner had 
lawfully taken possession in accordance with 
the Act, having complied with all requisite 
preliminaries. Bury v. Britton, 32 V. C. It. 
547.

-------- Rideau Canal Ac/.]—If a defendant
rest his defence on his acting under the Itidenu 
Canal Act. he should lie prepared to prove 
that the act he justifies was regularly done 
under the statute, and not rely merely on his 
being employed in the construction of the 
canal. Phillips v. Red path, Dra. <18.

Surrender of Term —Denial of Title.]— 
Defendant in trespass failing to prove the sur
render of a term of years from the plaintiff to 
himself upon an issue arising out of a plea of 
liberum tenementum, may nevertheless con
sistently hold a general verdict upon another 
issue denying the close to he the plaintiff's. 
MeXcil v. Train, 5 U. C. It. 91.

Survey of Adjoining Lands.]—A sur
veyor sued in trespass cannot justify an entry 
upon the lands of one neighbour for the pur
pose of making a mere private survey for an
other neighbour. Turnbull v. McXa ught, 14 
C. V. 375.

Writ of Possession.! —Where in trespass 
q. c. f. defendant attempted to justify under 
a writ of possession under tin* old practice, 
the court held that the justification was not 
complete, without shewing that tin* plaintiff 
hail been connected with the proceedings in 
ejectment. Reeves v. Meyers, 1 V. C. It. 402.

------- A1 '<• Astignmt nt i - rdiot. I Where
in trespass q. c. f„ defendant justified under a 
writ of possession, and the plaintiff m*w-ns- 
sigiicil a trespass to other closes, to which the 
defendant pleaded not guilty, ami at the trial 
only one trespass was proved: Held, that 
the justification was sufficient; ami the plain
tiff having obtained a verdict, a new trial was 
granted. Marsh v. Meyers, K. T. 4 Viet. See, 
also, Reeves v. Meyers, 1 V. C. It. 402.

8. Pleading.

«See ante 3, 0, 7.

(a) Deelaration.

I As to description of premises, see It. ti 
T. T. 1850, No. 18.]

«inuuauH it ut pel, i i . c_,. It "
Stanton v. Windcat, 1 V. C. It. .",0 ; Loring \. 
Clement, 1C. L. Ch. 58; Powell v. Currier, V U. C. It. 352; Armstrong v. Hamilton, 1 (J. 
L. ('h. .'IS; Beatty v. MeMasters, T. T. 2 & 3 
Viet.. It. & J. Dig. 3770; Church v. I'oulds, 9 
L. C. It. 393, post 9 (.b).

( b ) Pleas.

Accord and Satisfaction -Reference to 
Arbitration—Surplusage.]—See Hall v. War
ner, 2 L. C. It. 392.

Liberum Tenementum. |—See Munn v. 
Galbraith, 13 ('. V. 75; McNeil v. Train. 5 U. 
C. It. 91, ante 7 : Dundas v. Arthur, 14 V. C. 
It. 521, post 9 (c).

-------  Asportavit.]—See Wilcox v. Mont
gomery, 5 O. S. 312.

--------  Bar to Part.]—See
O'Connor, 3 O. S. 571. Ostrom v.

.--------  Dwelling House.] — See Vail v.
A oblc, 2 U. C. It. 142; Crosby v. Rccsor, ib.

“ Not Guilty ”—Dispute as to Boundary.] 
—See Ball v. Young. 8 P. 231; Manary v. 
Dash, 23 l*. C. It. 580; Weaver v. Hendricks, 
37 U. C. It. 1 ; Dark v. Hepburn, 27 C. P 
357.

-------- “ Xot Plaintiff’s Close "—Leave and
License—Liberum Tenementum.]—See Munn 
v. Galbraith, 13 C. P. 75.

“ Not Plaintiff 's Close "—“ Xot Plain
tiff's Chattels"—Plea to Part.]—See Lambe 
v. Teeter, 20 V. C. It. 82.

“Not Possessed" — “.Vo / Plaintiff's 
Close.”] — See Johnstone v. O'Dell, 1 C. P. 
395.
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(c) Replication».
Crown— Title of—High leap]—In trespass 

<j. <*. f., to a plea of soil and freehold in tin* 
King, over which was a public allowance for 
road or highway, plaintiff replied that the soil 
and freehold were his and not that of the 
King, modo et forum :—Held, that this repli
cation put in issue the existence of a public 
allowance of which the soil and freehold were 
in the King, Ilelliirell v. East wood, 5 O. S. 
104.

Demise—Matter and Servant. |—As to the 
proper mode of pleading an alleged demise 
from the Toronto Club of certain rooms and 
apartments in the club house to a servant or 
steward of the club, who relied upon the said 
demise as giving him an exclusive possession 
upon which lie could maintain trespass :—Sem
ble. that under the demise as set forth in the 
replication, an action of trespass could not he 
sustained. If the servant had been impro
perly dismissed, lie should have sued in as- 
Humpelt for n breach of contract, not in tres
pass for taking possession of his apartments. 
WUHams v. Ih rrivk, 5 I . ('. It. Old.

Preclndi non. | Trespass <|. c. f. Plea, 
as to the breaking and entering the south-east 
quarter of said lot. liberum teiiementum as to 
that part. Replication, preclndi non. because 
the trespasses sued for were committed in dif
ferent parts of the close from that mentioned 
in the plea; without this, that the close in 
which. &i-., in the declaration mentioned, was 
the freehold of defendant : Held, replication 
had. Hum v. MeCunagliy. Id V. C. it. 414.

Re-affirmance of Declaration. |—To a
declaration setting out the close by metes and 
hounds, defendant pleaded that the part of the 
close on which the trespass was committed 
was his close, and the plaintiff replied that the 
close mentioned in the declaration was his 
close, and not defendant's, as stated in the 
plea. Replication :—Held. good, on special de
murrer. Iliseott v. Cox, 1 V. <’. It. 48!».

Sir Waddell v. Corbett. 23 V. C. It. 2d4. 
pont (d).

(d) Subsequent Pleading»- Xew Assignments.

rHer It. S. O. 1.877 c. 30, ss. 123. 124: con. 
rule ( 1807.1 284.]

Plea to New Assignment — Right of 
Wag—Variance.]—Where in trespass q. c. f. 
the plaintiff set out the close by different 
abuttals in two counts, and defendant justified 
under a right of way : setting out the abuttals 
of the way in his plea, and the plaintiff new- 
assigned the trespasses in other and different 
parts of the closes, and out of the right of 
way : and defendant pleaded a right of way 
to the new assignment, setting it out as run
ning between the closes mentioned in the de
claration. but did not state that it was another 
and a different highway from that mentioned 
in the plea to the declaration, the idea to the 
new assignment was held had on special de
murrer. Ilodgkinson v. Donaldson, 2 1'. C. 
It. 530.

Prolixity — hr part a re — Inconsistencg. ] 
—Trespass q. c. f. Plaintiff declared for tres
passes to his close, describing it. Defendant 
pleaded soil and freehold to the whole close.

Plaintiff replied a demise of the whole to him
self from defendant. Defendant, admitting 
the demise, rejoined leave and license from 
plaintiff to commit the trespasses complained 
of. Plaintiff traversed the alleged consent or 
leave, and new assigned trespasses on other 
occasions, and for other purposes, hut adhered 
to the same close. Defendant again pleaded 
soil and freehold to the new assignment :— 
Held, on demurrer to such plea, that it was 
had, as tending to endless prolixity, as being 
inconsistent with the previous pleadings, and 
as being a departure therefrom. Rruualtam 
v. Ralfour, 3 C. P. 114.

Real Cause of Action. |—Trespass q. c. 
f. Pleas, by defendants and M„ justifying 
under a writ of hah. far. issued at the suit of 
defendant <i. and delivered to ('. as sheriff, 
who made a warrant to M. as his bailiff, un
der which M. entered and expelled the plain
tiff. The plaintiff replied that defendant ('.. 
as sheriff, executed the writ himself, bv enter
ing and expelling the plaintiff, before giving 
the warrant to M. Held, replication had. 
for that the plaintiff's proper course was to 
new-assign. so as to enable defendants to 
justify or deny the real muse of action. Wad
dell v. Corbett. 23 V. C. R. 234.

Several Trespasses — Justification of 
All. |—A new assignment of a different tres
pass from that justified, when the plea justi
fies all the trespasses complained of. is had on 
special demurrer. Cameron v. Lount, 3 V.
It. 433.

Single Trespass — Amplification — De
nial.]—The effect of a new assignment where 
but one trespass has been complained of. 
Plaintiff must not in his replication amplify 
the cause of action declared on, nor can he 
deny the justification wholly, and at the same 
time reply excess. S/mliling v. Rogers, 1 V. 
C It. 133.

--------  Ilighway—Excess.] — Plaintiff de
clares q. c. f., &c., and in a second count for 
assault and battery. Defendant pleads to the 
first count, a public highway across the close, 
and that the plaintiff having wrongfully shut 
up the same, he removed the obstruction. To 
the second count, public highway across plain
tiff's close : and that defendant passing over 
the same was prevented by plaintiff, and ttiol- 
liter maims imposait. Plaintiff replies to 
these pleas, traversing the highway as alleged, 
and then assigns for trespasses at other times,
and for unnecessary damage. Defendant 
pleads not guilty to the new assignment :— 
Held, that defendant, having established a 
right of way, as alleged, and only one trespass 
being proved, which was committed in the said 
highway, and without excess, is entitled to a 
verdict. Smith v. Ingoldnby, 0 V. C. R. 207.

Time -Single Trespass—Xonsuit.] — De
claration in one count for breaking. &o.. on 
the 20th November. 1843. Defendant justify
ing as assignee under a commission of bank
ruptcy against the plaintiff. Plaintiff now- 
assigns other trespasses committed on the said 
20th November. 1843 : to which defendant 
pleads '* not guilty.” At the trial the plain
tiff proved hut one trespass committed :—Held, 
that under the pleadings the plaintiff should 
he nonsuited. Henderson v. Ifeekman, 4 U. 
C. It. 150.

Time and Place —Xcccssity for Stating.] 
—It is not necessary in a new assignment in
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trespass to state time and place; it is suffi
cient to allege that the trespasses complained 
of were committed at other and different times 
and on other and different occasions, than as 
in the plea mentioned. McQUlis v. Martin, tî 
O. 8. 4U6.

■Sec Marsh v. Mener», E. T. 4 Viet.. It. & .1. 
I tig. 3782; Pickard v. Wixon, 24 V. ('. It. 
41ti; Township of Thurlotc v. Bogart, 1.1 <'. 
H. fiOl ; Thompson v. YanBuskirk, 14 V. C. 
It. 388.

0. Title and Possession—Status to maintain 
Trespass.

(a) Erroneous or Disputed Boundary.
Constructive Possession—Part Actually 

Occupied.]—Where there is no actual title or 
claim of title, the occupant is not construc
tively in possession of more land than his oc
cupation covers, and to this occupation when 
suing in trespass lie will lie strictlv limited. 
Lake v. Briley, .1 V. C. It. 1311.

Trespass q. c. f., describing the locus in quo 
by metes and bounds and as part of “ what 
has heretofore been known as lot 1.1. 1st con
cession, Delaware.” Defendant proved no 
title. The plaintiff claimed by possession, and 
it appeared that more than twenty years ago. 
relying on a survey, lie had fenced in a part 
of defendant's lot 14 in the broken front con
cession. This fence, if continued, would have 
included the part in question, but it had never 
been extended to any part of lot 11 in the 
1st concession :—Held, that the plaintiff had 
no such possession of the locus in quo as would 
entitle him to recover. Weld v. Scott, 12 V. 
C. It. .137.

New Survey — Consi nt to Xeic Line — 
E ride nee.\—Plaintiff's and defendant's lands 
were separated by an old fence, which, though 
decayed and fallen, had remained from its 
erection, upwards of twenty years. The lines 
were properly run out by a surveyor, when it 
was ascertained that plaintiff's fence should 
he put some distance upon the land in defend
ant's possession, which defendant had agreed 
t«*. if be could obtain a corresponding quantity 
of land on the other side of the lot, which the 
owner on the trial swore lie had consented to 
give to defendant. Plaintiff erected a portion 
of a fence along the new line, which defendant 
pulled down, and assaulted plaintiff and beat 
him :—Held, that there was evidence suffi
cient. if believed, to warrant a finding that 
plaintiff hail entered with defendant's consent, 
and therefore plaintiff was lawfully on the 
locus in quo. Curtiss v. Townsend. 0 C. V.

--------  Oineral Entry—Sufficiency.]—The
lines having been run by a provincial land 
surveyor between plaintiff's and defendant's 
lot. it was found that defendant lmd encroach
'd on a small portion of plaintiff’s land, which 
he refused to give up:—Held, that the general 
entry of plaintiff on his lot. before the defend
ant had encroached thereon, was sufficient to 
entitle him to maintain this action, without 
proof of entry on the part in possession of de
fendant. O'Hearn v. Donnelly, 13 C. P. .113.

--------  Possession thereafter—Sufficiency.]
—Plaintiff and defendant owned adjoining lots 
with a fence between them, supposed to lie on 
the true division line. A correct line was 
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however run. and defendant found to lie en
croaching some acres on the plaintiff. The
plaintiff took possession of the disputed piece, 
under a protest from the defendant, and cul
tivated it. When the crop was tit to cut, de
fendant entered and took it away :—Held, that 
the plaintiff had such a possession as would 
enable him to maintain trespass. Uallagher 
v. Broun, 3 V". ('. It. 880.

--------  Title by Possession—{{evocation of
License.]—The plaintiff and defendant, ad
joining proprietors, on lots IS and 17 re
spectively, and those through whom they 
claimed, had occupied up to 1807 according 
to the fence, which had been the boundary be
tween them for thirty years. In that year a 
survey was made, by which the line was plac
ed farther to the east. F.. through whom the 
plaintiff claimed, then owned to the north of 
the plaintiff in lot IS, and one <>.. through 
whom the defendant claimed, owned the laml 
opposite to them in lot 17. In 1808 F. moved 
his fence on to the new line. He said that 
<in 1807, told the plaintiff he might occupy 
the strip between the old and the new line, and 
in 1808-0 the plaintiff cut grass on this strip. 
O. afterwards sold to one J., who occupied up* 
to the old line, and sold to defendant. The 
ilaintiff, in 1872, moved the fence to the new 
ine, and defendant immediately replaced it,

for which the plaintiff brought trespass:— 
Held, that he could not recover, for the defend
ant had acquired a title by possession, and (J.'s 
permission to the plaintiff was at most a mere 
license, which was revoked by bis sale to J., 
and never gave the plaintiff possession so as to 
entitle him to maintain trespass. Colt v. 
Brunt, 3.1 V. C. it. HO.

(b) Trespass to Timber and Trees.
Devif.ees—Xeeessity for Entry.]—A tes

tator by bis will directed bis executors to pay 
all his debt. &e., out of his estate. Then fol
lowed specific devises of bis estate to his wife, 
children, and nephews, and a direction to his 
executors to sell the chattels, excepting the 
household furniture bequeathed to his wife, 
and out of the proceeds to pay the debts ami 
to invest the balance for the benefit of the wife 
and children, lty a codicil he directed his 
executors, if necessary, to sell in the first place 
lot A, specifically devised as aforesaid, to pay 
off any debts or incumbrances against bis 
estate : and in the event of such sale lieing in
sufficient to pay said debts, ike., then in tlw 
next place to sell and dispose of lot B, also so 
specifically devised. The executors, before dis
posing of lots A and B, sold to defendant the 
growing timber on lot a lot specifically de
vised to the plaintiffs, the defendant purchas
ing in good faith and on bis solicitor» advice 
that the executors had the right to sell to pay 
debts ; and defendant entered and cut dowii 
and carried away the timber. Subsequently 
the defendant purchased the land from tin- 
mortgagees thereof, the land having been mort
gaged by testator. The plaintiffs, at the tes
tator’s decease, were under age, and did not 
become of age until after the trespass com
plained of. when they brought trespass against 
defendant, claiming as damages the value of 
the timber so cut. There was no entry or 
possession taken by plaintiffs before action 
commenced :—Held, that by reason of there 
being no such entry or possession the action 
was not maintainable. To entitle the plaintiff
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to mover either at law or in equity, an entry 
upon the land hy the plaintiffs must have been 
made at a time when they had a right to make 
Mich entry to carry the legal possession with 
it. Itakn v. Mil In. 11 O. It. 253.

Landlord—Lease of Land without Reser- 
ration.\—The plaintiff charged defendant with 
cutting down and carrying away trees. It 
appeared that the plaintiff had leased the land 
to ('., making no reservation or mention of the 
trees:—Held, that on this declaration the 
plaintiff could not recover. Roys v. Cramer,
12 r. C. U. 1U5.

-------- Tenant Cutting Treat. ]—A landlord
may maintain trespass against his tenant for 
the value of trees out down and carried away 
by him. and which were not demised to him, 
though growing on the land which the tenant 
held. Chestnut v. Day, •» O. S. ti37.

Municipal Corporation—'Trees on High- 
va it. \—Held, that a township corporation, 
without having passed any by-law on the sub
ject, could maintain trespass for cutting and 
carrying away trees growing upon government 
allowances for roads; for the power to pass 
by-laws for preserving or selling such trees 
gave them also a right to recover from a 
wrongdoer their value, which right might be 
exercised without any by-law. Township of 
Jturleigh v. Hales, 27 V. C. It. 72.

Owner of Land—Adjacent Land—Con
fusion of Property.]—The plaintiff had cut 
timber on lot 24. which was his. and on lot 
25. Iielieving that he owned both lots: and all 
had been drawn away together by him to a 
lake about three miles distant. Defendants' 
agent took away a quantity, which had been 
cut on both lots, being forbidden by the plain
tiff, who swore that he could have distin
guished the limiter cut on each lot hy the marks, 
and told defendants’ agent so, hut that the 
agent said lie would take it. no matter where 
it came from :—Held, in the court of Queen’s 
bench, that defendants were liable in trespass 
for the timber cut on lot 24. The authorities 
as to confusion of property reviewed. On ap
peal this decision was reversed, and the de
fendants held not liable, on the ground that the 
plaintiff was a wrongdoer in taking the tim
ber from lot 25, though under the belief that 
it was his own ; that, upon the evidence, there 
was a confusion of property of substantially 
the same quality and value, which primft facie 
entitled defendant to take out of it his own 
proportion : and that, if the plaintiff could 
distinguish his own from the defendants’, it 
was his duty to point it out, or offer to point 
it out to defendants, which he had not done, or 
shewn a sufficient excuse for omitting. Law- 
lie v. Rath bun. 38 V. C. II. 255.

------- yeecssarp Arcrmciif.]—When plain
tiff declared in trespass, for that defendant on, 
Ac., with force and arma, felled. Ac., the tree*, 
viz., j 15 oak trees of the plaintiff’s then grow
ing and being in and upon certain lands in 
the cou vy of Middlesex (not saying his own 
land i. the court refused to arrest the judg
ment. on the ground that the plaintiff could 
not sue for cutting down growing trees as for 
an Injury to chattels, hut that the action 
should have been for trespass to real pro
perty, laying the destruction of the trees as 
aggravation. McMillan v. Miller, 7 V. C. It. 
544.

Patentee—7’rcc» Cut before Patent.]—In 
an action for cutting timber on the plaintiff's 
land, the plaintiff, to prove title, produced the 
patent to himself, giving no proof of any prior 
right by license of occupation or lease from 
the crown :—Held, that his title must be pre
sumed to have begun only at the date of the 
patent, and that he could not recover damages 
for trees cut before that day. yicholson v. 
Page, 27 V. C. It. 3IS.

Purchaser of Land — Agreement — 
Entra, 1—The plaintiff contracted with one L. 
for the purchase of a lot of land, and paid 
part of the purchase money. The agree
ment between them contained these words : 
" It is understood that the said C. lias now 
possession, full control, and enjoyment of 
the said premises from this time forward ; 
and that, if any person be now occupying 
the said premises, the said 0. is to have full 
control thereof In all respecte the same as 
if occupied by original bargain with him ; 
also, that said <assumes the said l,.'s situ
ation in respect thereto in full." When 
this arrangement was made, one J. was living 
on the place by L.’s permission. The plaintiff 
went upon the land, and found several per
sons employed by defendant in cutting tim
ber there ; he informed them and J. of his 
purchase, and forbade further trespass. J.
was also desired by him to go off the place, 
but refused. Defendant rested his defence 
upon J.’s right to sell him the timber, which 
was not sustained upon the evidence:—Held, 
that the plaintiff might maintain trespass 
against defendant or J. for anything done 
illegally after his entry, if not for all done 
after he had purchased. Church v. Fouhts, U 
U. C. U. 31)3.

--------  Agreement — Entry—Constructive
Possession—Interest of Vendor—Release.]— 
On the 18th November, 1878, one Q.. acting ns 
agent for St. G., under a power of attorney 
which empowered him only to protect and 
lease St. G.’s lands, but not to sell, agreed 
with the plaintiff to sell him a wild lot, the 
purchase money to lie paid by ten yearly in
stalments, and time to be of the essence of the 
agreement. The plaintiff paid only one in
stalment, which Q. said he forwarded to St. 
(»., who ratified the agreement. Shortly after 
the agreement the plaintiff, with Q.’s permis
sion, went on the lot and cut and removed 
some timber therefrom, and some two or three 
days afterwards went back and worked half 
a day underbrushing, but did no further 
clearing, except to cut timber for firewood. 
The defendants C. and S„ under a mistake as 
to the plaintiff's boundary, trespassed on the 
land by cutting timber thereon, but on the 
boundaries being settled they offered plaintiff 
eomjiensation, though C. said his offer was for 
the plaintiff's interest in the land. The plain
tiff was in default with St. G. when the ac
tion was brought, but not when the trespasses 
were committed :—Held, that there was suffi
cient evidence of plaintiff’s title as against St. 
<1., for the evidence shewed a partly perform
ed agreement which could have been enforced ; 
and. even if the proof of St. G.’s title was de
fective, the admissions of the defendants C. 
and S., who were mere trespassers, were suf
ficient evidence of title to constitute plaintiff's 
acts of entry on the land constructive pos
session of it by him ; and the onus was on tin- 
defendants of shewing either that St. G. had 
no title, or that any title acquired by the 
plaintiff under him laid been lost. Held, also,
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that although by the agreement time was of 
the essence thereof, and there was default 
made, there was no default when the tres
passes were committed, and defendants not 
claiming under St. G. could not set up his 
right to avoid the agreement, but, ns it was 
suggested that St. ti. might also bring an 
action for the same trespasses, a release there
of from him was directed to he filed. With re- 
auect t" two other défendante, P. s. and F„ 
tlie verdict was set aside, for not only was 
there no evidence against them, but the record 
was defective in that an interlocutory judg
ment had been signed against them for non- 
appearance. without their having been de
clared against. Johnston v. Christie, 111 C. 
l\ 358.

-------- Entry—Property in Trees.]—Tres
pass q. c. f. and destroying fences, trees, and 
buildings. Pleas, “ not guilty," and that the 
fences and buildings were not plaintiff’s. The 
question being whether the plaintiff could 
maintain this possessory action before actual 
entry :—Held, that as to the fences and build
ings the plaintiff could not succeed, but ns to 
the land itself and the destruction of the trees 
lie could, the defendants not having denied his 
property therein. Jotcett v. Haacke, 14 C. P. 
447.

--------  Revocation of License—Xotiec.J —
Defendant, in writing, agreed with plaintiff to 
take a certain saw mill according to the terms 
of a certain lease to the plaintiff, and with a 
provision that he was to take the piue off the 
land known ns the S. lot first, as the said 
plaintiff was bound to take off the same. The 
plaintiff subsequently purchased the fee simple 
of the s. land:—•Held, that tli** plaintiff was 
entitled to revoke any license implied by such 
agreement, and to maintain trespass against 
defendant fur removing from the lot formerly 
owned by 8., pine saw logs, after notice for
bidding such removal. Campbell v. Howland, 
7 P. 358.

Purchaser of Timber — Clearing.]—A 
person clearing land under an agreement to re
ceive the wood in payment of his labour may 
maintain trespass against the owner of the 
land for taking away the wood after it is cut 
down, although he has no possession in the 
land to enable him to maintain trespass quare 
clausum fregit. Hamilton v. McDonell, 5 O. 
S. 720.

-------- Limited Rights.]—Where a plaintiff
has a right to cut down a limited number of 
trees upon land, and not the exclusive right to 
cut all the trees, he has not that possession 
of the land which will entitle him to bring 
trespass q. c. f. Monahan v. Foley, 4 U. C. 
It. 129.

--------  Privilege—Agreement.]—The plain
tiff had purchased from the Canada Company 
all the merchantable timber on a certain lot, 
and held a letter from them authorizing him 
to enter upon the land and mark whatever 
trees he might choose, and afterwards to cut 
and carry them away:—Held, that he could 
not sustain trespass qu. cl. fr. Qiuere, whether 
lie could support an action on the case against 
a trespasser for interfering with his privilege, 
«•r would be compelled to look to the company, 
treating their letter as an agreement. Perry 
\. Puck. 12 V. C. it. 451.

(c) Other Cases.

Agreement to Work on Shares —Effect 
of-1—Where the plaintiff ami defendant be
ing each possessed of a farm agreed to work 
them together and divide the profits arising 
from them at the end of the season, ami be
fore the harvest defendant was dispossessed 
of his farm by ejectment, and the plaintiff 
thereupon gave him notice that he would not 
divide bis crops with him, notwithstanding 
which tlie defendant entered tin* plaintiff’s 
farm and took away his share of the crop:— 
Held, that the plaintiff could not maintain 
trespass against him. Wimp v. Mormon, 2 
U. C. It. 14b.

Crown Grant — Entry.] — Tlie King’s 
grant enables the grantee to maintain trespass 
without actual entry. Clench v. Hendrick*. 
Tay. 403. See. also, Weaver v. Purge**. 22 
C. 1*. 104.

Crown Lande—Entry on—Crops — Prior 
Wrongdoer.] — Where A., the owner of land, 
encroached upon an adjoining lot of the 
Crown, and took three successive crops off it 
without any permission : and another person 
who had taken possession of the same land, 
also without license, about ten years before, 
and paid taxes and made clearings on it. 
warned off A. after he had taken the third 
crop, and then cropped the land himself :— 
Held, that A. had no property or possession to 
maintain trespass against him for that crop. 
Killichan v. Robertson, ($ O. S. 408.

-------- Possession—Privity — Sfraaycr.]—
Qua-re. whether the defendant, a mere 
stranger, could set up the title in the Crown 
as against the plaintiffs' possession for forty 
years, with the privity of the Crown. Semble, 
that at all events the plaintiffs could have 
maintained trespass against him. Juson v. 
Reynolds, 34 U. C. II. 174.

Deed — Condition — Legal Estate.]—By 
deed between plaintiff and defendant II.. II. 
agreed to allow the plaintiff the use of his grist, 
and saw milia for five years, on condition that 
each party should pay half the repairs upon 
the mills for the term named: the saw mill 
and books to be under the control of IL, ami 
the grist mill chiefly under the control of 
plaintiff. The agreement then stated that 
II. allowed plaintiff the use of a dwelling 
house and barn near the mills, &<*.. and each 
party was to pay half the taxes “ on the pro
perty above-named during the term of five 
year»:M—Held, that under the instrument the 
plaintiff took a legal estate in the whole pro
perty for five years, subject to the rights to be 
exercised over it by II., as well as to the other 
conditions of the agreement; and that plain
tiff could therefore maintain trespass against 
two others of the defendants who entered un
der II. and expelled plaint iff from the dwelling 
house. Kcllington v. Herring, 17 C. P. 039.

Ejectment—Judgment in—Effect of—De
mise.]—One F. rented the locus in quo from 
plaintiff previous to May. 1851, when he went 
out and defendant obtained possession. The 
plaintiff recovered in ejectment, in which the 
demise was laid on the 14th June, 1851, and 
entered his judgment in March, 1852. He 
then brought trespass qu. cl. fr.. alleging the 
trespass to have been committed on the 5th 
July, 1851. Tlie trespass proved was in May. 
1851, while F. was in possession :—Held, thatSee Mann v. English, 38 V. C. It. 240.
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flu- action was maintainable, for tin* recovery I 
in ejectment entitled the plaintiff to treat de
fendant as a trespasser from the day of the 
demise. Foster v. Fouler, 10 U. C. It. 007.

--------  Treapaaava pending Action. 1—Tres
pass q. t*. f. will not lie against a defen
dant for nets committed under the authority 
of the person in possession of and claiming the 
land during the time an action of ejectment 
by the plaintiff against such person was pend
ing. Street v. t'rooka, 0 C. P. 1-4.

Entry Acta Amounting to.]—Actual oc
cupation of land is not essential to give a right 
to maintain trespass by one who has the legal 
title. It is sufficient that he enter upon the 
land so as to put himself in legal possession of 
it:—Held, that putting up boards on the land 
stating that the land was for sale, was a suffi
cient entry upon the owner's part to vest tie* 
legal possession in him and to enable him to 
maintain an action of trespass. Donovan v. 
Herbert, 4 U. It. «35.

Evidence of Actual or Constructive
Possession. |—Where the only evidence of 
■ossession was the entry by plaintiff upon, and 
tis presence at the survey of, the land, the 
trespass to which had been previously com
mitted. and was the cause of action, claiming 
it as his own, but shewing no title, the defen
dant also assisting in the survey and not ob
jecting to plaintiff's right of possession, though 
asserting his own right to have committed the 
trespass complained of :—Held, that there was 
no evidence of either actual or constructive 
possession in plaintiff to entitle him to main
tain trespass. (J reave a v. Hilliard, 15 C. P. 
31V 5.

Exclusive Possession X créatif y for— 
Aaarnainriit mid Taxes—Fencing.]—The plain
tiff's husband, living close to the land in ques
tion. had for many years cut firewood and 
made sugar on it. and it had been assessed to 
him since 1843, but others had made similar 
use of it. though not to the same extent : it 
had never been enclosed, and the neighbours' 
cattle as well as his were accustomed to run 
over it. The plaintiff, a few days before this 
action, put up a fence on it, and some of the 
defendants thereupon put up another inside of 
it. and afterwards they all put up a fence 
along the limit between this and the next lot. 
thus shutting out the plaintiff and fencing in 
the part which she had enclosed :—Held, that 
the plaintiff (shewing no other titlei had not 
such exclusive possession as would entitle her 
to maintain trespass. Hailey v. ShXcily, ‘Jit 
V. C. It. 451.

Infant -Sert Friend.] — The mother in 
possession of land belonging to the heir, a 
minor, may sue in trespass as next friend of 
the minor. Jolmaon v. MeUillis, 7 1'. C. It.
31 lit.

Landlord -Foaaeaaion of Tenant—1‘roof 
of.]—In trespass qu. cl. fr.. where the posses
sion was disputed, defendant proved that the 
plaintiff's brother was in possession of the 
close to work it for plaintiff on shares :— 
Held, that the agreement did not conclusively 
establish the relation of landlord and tenant, 
and shew the brother entitled to the exclusive 
possession, so as to prevent the plaintiff from 
maintaining trespass. Dacketeder v. Itaird,
5 V. V. It. BUI.

--------  Treapaaa during Tenancy.]—Where
defendant, as agent of a third party, during 
the occupancy of a tenant of the plaintiff, put 
up a fence on the plaintiff's land, which con
tinued there after the plaintiff resumed pos
session at the expiration of the tenancy :— 
Held, that the idaintiff could not bring tres
pass against defendant for the act done by 
him during the continuance of the lease, Bout- 
ton v. Jar via, II. T. « Viet.

^ Licensee— Crops—Interest in Land.] — 
The plaintiff's father owning certain land 
mortgaged it to A., who tiled a bill for fore
closure or sale. The mortgagor soon after the 
filing of the bill conveyed his equity of redemis- 
tion to the plaintiff for a consideration ex
pressed of $500, but he continued on the land 
with the plaintiff. The land was sold under 
a decree of the court to the plaintiff, who fail
ed to pay. and afterwards the land was con
veyed to the highest bidder, who. the plain
tiff swore, purchased as trustee for the idain
tiff. The plaintiff afterwards released his in
terest to S.. who conveyed to defendant F. 
Some negotiations took place between the 
plaintiff and F. in May. and the plaintiff put 
in and harvested crops, which defendant 1». 
seized, acting under a writ of possession is
sued from the court of chancery in the fore
closure suit, ami assisted by F. and others : 
—Held, that upon the evidence there was 
no demise at will or otherwise to the plaintiff, 
but a mere license, determined by failure of 
the negotiations, and under which the plain
tiff acquired no interest in the land or crops 
which would entitle him to maintain trespass, 
though lie might be entitled to lie paid for 
his work upon the land while the license con
tinued. Robinson v. Fee, 43 V. C. It. 448.

Mortgagee 1‘roviao for Foaacaaiun—De
fault — 1‘leading. ] - Trespass to plaintiff's 
house. Pleas, ( 3 • that the home was not the 
plaintiff's ; (.*!> liberum tenementum of the 
defendant A., and entry of the other defend
ant by his command. The land had belonged 
to one (.'., who mortgaged in fee to one S. to 
secure a sum payable by instalments, with a 
proviso for possession by the mortgagor until 
default after three months' notice. C. con
veyed to M. and M. to defendant J. A. No 
default had been made on the mortgage. Tin- 
plaint iff" had entered under an agent of S. :— 
Held, that the defendants were entitled to 
succeed on the second pica : and semble, upon 
the third also. Dundas v. Arthur, 14 l". (_*. 
It. 531.

Municipal Corporation — Injury to 
Bridge.]—The corporation of a county can 
maintain an action for damages to, or de
struction of. a bridge lying within its limits. 
County of Wellington v. il iléon. 11» C. P. 134.

Navigable Stream - 1‘osacaaion—Crown. ] 
—The river St. Iaiwrence above tide water is 
a navigable river, the bed of which is vested 
in the Crown. Held, also, that, although the 
possession of a pier built out in the river might 
entitle the plaintiffs to maintain trespass 
against a mere wrongdoer for an actual entry 
upon it. yet it would not draw to it possession 
of the bed of the river between the pier and 
the shore. Dixaon v. Snetaingcr, 23 C. P. 
235.

Owner —/Yr*on in Foaaeaaion—Cropa.]— 
A„ living abroad, sends to an agent in this 
Province to purchase a lot of land for B., who
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is living in I lie Province, nml to take the con
veyance to himself. A. This is done, and R. 
i< put in possession of the land, and thence
forth uses and cultivates it for his own 
benefit. At the time of purchase a crop of 
wheat was in the ground :—Held, that IV, and 
not A., should sue in trespass for cutting and 
carrying away the wheat. CJun*re. did the 
property in the wheat belong to A. or B.? 
Campbell v. Cushman, 4 V. C. IV 9.

Possession Annale .1 rt. 946, C. C. /*., 
(Juebec]—See Gauthier v. Masson, 27 S. C. 
It. 575.

Purchaser at Tax Sale — Necessity for 
Actual Possession — Ejectment—Estoppel.] — 
In trespass to land the plaintiff proved a good 
paper title through a sale for taxes, but he 
had never been in actual possession, and it was 
shew h that after the plaintiff obtained his deed 
defendant had cut timber on the land and 
built a shanty for his lumbermen, although the 
plaintiff went there and forbade him : and it 
appeared that the plaintiff had brought eject
ment against him, but had not proceeded with 
it after defendant appeared. The defendant 
claimed under a deed from the heirs of the 
patentee, and it was sworn that, before defend
ant purchased, the plaintiff also wished to buy 
from them, saying that he thought his own 
title not good :—Held, that the plaintiff was 
sufficiently in possession to maintain trespass, 
and that he was not estopped by having 
brought ejectment, as being an admission of 
defendant's possession. Heck v. Knapp, 29 
V. C. IV 300.

Resumption of Possession -Consent— 
thi iipotion — Jury.] — Where A. has once | 
given peaceable possession of land to B., A., j 
by re-entry without B.’s consent, cannot ac
quire possession to sustain trespass against B. 
To support an action of trespass, upon the plea, 
of the close not being the close of the plaintiff, 
the plaintiff must prove an actual and imme
diate occupation of the locus in quo, and the 
question of possession is in fact for the jury. 
ilcXt il v. Train, 5 V. C. IV 91.

School Trustees - - School House.]—Un- , 
der 7 Viet. c. 29 s. 44. the trustees of the 
school ( and not the school master I should sue | 
for a trespass to the school house, unless, at 1 
least, it can be shewn that the trustees have 
given the school master a particular interest 
in the building beyond the mere liberty of oc
cupying it during the day for the purpose of 
teaching. Mona phi: n v. Ecrguson, 3 1 . C. IV 
4M.

Successive Trespassers. | —Quiere, ns to 
the effect against the true owner of a succes
sion of trespassers taking possession of de
serted land at intervals, some of them before j 
4 Wm. IV. c. 1. and not claiming under each 
other. Dot </. Hahlirin v. Stone, 5 U. C. IV 
3SS.

Tenant -Encroachment on Ail joining Land
lh in/it of Landlord—Wrongdoer.]—A les- I 

*>e of a lot had for more than twenty years j 
exercised acts of ownership over part of a lot 
adjoining, and claimed to have acquired title j 
against his landlord, by possession, to the 
*aid part, and brought this action of trespass j 
against the owner of the rest of the said [ 
adjoining lot : — Held, that his action must 
be dismissed, for. although a tenant taking 
in land adjacent to his own by encroach- I

ment must, as between himself and his land
lord. be deemed priant facie to take it as part 

I of the demised land, yet that presumption will 
not prevail for the landlord's benefit against 
third persons. The resull of the cases ap|ienrs 
to lie that where a person is in possession with 
the assent of the Crown, paying rent, or 
where a person is a purchaser, although the 
patent has not issued, such person can main
tain trespass against a wrongdoer, bill this 
was not the present plaintiff's position. Har
per v. Chnrlesworth, 4 B. ik C. .">74. specially 
considered. Hruyea v. Hose, 19 O. it. 433.

Trustee -Cestui guv Trust.]—The owner 
of an equitable estate cannot, notwithstanding 
the Judicature Act. proceed against a tres
passer in his own name. He is still bound to 
sue in the name of his trustee. Adamson v. 
Adamson, 7 A. It. 592.

Vendor in Possession. | — Trespass for 
pulling down a house. It appeared that the 
municipal corporation had purchased the 
house from plaintiff, and paid for it. but plain
tiff remained in possession :—Held, that lie 
was entitled to recover, notwithstanding the 
sale. Glass v. Dobson, 14 V. U. It. 419.

See Hiatt g v. McMusttrs, T. T. 2 & 3 Viet., 
B. & J. I >ig. 3779 : McConaghg v. Denmark, 
4 S. C. It. 999 ; Western Hank of Canada v. 
Urccy, 12 O. It. «8.

III. To Person.

1. Assault and Battery.

(a) Action—When it tcill Lie.

By Married Woman. 1—In an action for 
assault brought by a married woman, the 
coverture, if not pleaded, forms no ground of 
objection to the verdict. Soules v. Doan, 39 
V. C. IV 337.

Intention or Motive.]—Plaintiff and de
fendant were working together boring an oil 
well. Plaintiff was at the bottom, and defen
dant's brother had liven at the top directing 
the ram used to drive down the pipe. He ask
ed defendant to attend to it while he went 

| away for a short time, and defendant, not 
; knowing that plaintiff was below, let down the 

ram and injured the plaintiff's hand :—Held,
! that trespass would lie, defendant's intention 
j being immaterial. Anderson v. Stiver, 29 V".

It. 529.

(bl Defences — Justification and Mitigation 
of Damages.

Arrest for Criminal Offence.] — Tres
pass for assault on the plaintiff’s son. Justi
fication under the Criminal Act, 4 Viet.
29. ss. 29 and 2N, the son having committed 
a malicious trespass on defendant's land. 
Averments necessary. See Muddcn v. Earley, 
9 V. C. it. 219.

Challenge to Fight. |—Assault and bat
tery. Plea, leave and license. Hefendant con
tended that because the plaintiff had previous
ly challenged him to light, the plea was sus
tained. and the plaintiff should have replied 
an excess or unfair advantage if he relied
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thereon :—Held, admitting the general prin
ciple, tlint it did not apply, for a challenge to 
light at once vouhl not primA facie authorize 
tlie attack by defendant after some time with 
a club. st. John v. Purr, 7 ('. I*. 142.

Criminal Charge Pending.]—See Tay
lor v. McCullough. 8 O. it. 309.

Disturbance of Public Worship.] —
Action for assault ami battery against four
teen defendants. Special plea of justification, 
on the ground that plaintiff was committing 
a disturbance in church. 1 Win. & M. c. IS, 
relating to disturbances in church. &c., is in 
force in this Province, and not superseded by 
V. s. V. V. V. 5*2. Itrid v. high*, 12 C. I\ 101.

Expulsion from Defendant's Prem
ises.]—Though the motive and intention with 
which a defendant insisted on the plaintiff 
leaviii" his house cannot be inquired into on 
the traverse de injuriA. yet the truth of the 
assertion that he assaulted him in order to 
make him depart, may be called in question. 
Davis v. Lennon, 8 V. C. It. 05*5*.

Trespass for shooting at and wounding 
plaintiff with a pistol. I'lea. justifying in 
defence of defendant's dwelling house, and to 
prevent plaintiff and others entering and 
assaulting him:—Held, bad. on demurrer, as 
shewing no defence, for liefore firing defendant 
should have warned the plaintiff to desist and 
depart, which was not averred. Semble, also, 
bad in point of form, for not shewing express
ly whether defendant intended to admit the 
shooting or not. .Spire# y. Harrivk, 14 l'. C. 
It. 420.

Held, that if more force and violence be 
used than necessary to expel a person front a 
house, after he has refused to leave, the excess 
must In- replied. Ulan» v. O'Urady, 17 C. P. 
233; Itari» \. Lennon, 8 V. C. It. 500.

But if a plaintiff relies on the fact that he 
was assaulted and beaten not for the purpose 
of expelling him from the house on his refusal 
to leave, as pleaded, then he may take issue on 
the plea. Though the plea be disproved as to 
the motive for the assault, the plaintiff cannot, 
nevertheless, under a mere joinder of issue on 
defendant’s plea, recover, if the defendant did 
no more than he had a right to do to effect the 
removal; for the motive and intent of the 
assault are not in issue, so long as he had the 
justification in fact for what he did. Quaere, 
whether a plaintiff can new-assign that the 
acts complained of were committed by de
fendant for other causes and purposes than 
those set forth and justified by the plea. 
Semble,, that the replication of excess may 
be added by way of amendment at the trial, 
and if so by the court even after judgment 
in the cause. Ulass v. O'Urady, 17 <’. 1*. 233.

Sec Madden v. Farley, fl V. C. It. 210.
Incapacity of Mind.]—A tort-feasor can

not plead incapacity of mind in answer to 
an action for an assault. Taggard v. Inne*, 
12 V. P. 77.

Interfering to Preserve the Peace.] —
Trespass against two for assault and battery, 
and wounding plaintiff and biting off his fin
gers. Pleas, by one defendant, as to the 
assaulting, battery, and ill-treating. “ molliter 
manus imposait ” to preserve the peace, plain
tiff and the other defendant being lighting.

Pleas, by the other defendant, son assault de
mesne. First plea, held bail, molliter manus 
imposait being no justification of the beating 
charged. Second idea good, for if there were 
any excess the plaintiff should have new- 
assigned. Shore v. Shore, 2 O. S. to.

A number of jiersons. including the plaintiff 
and defendant, had formed a ring for the pur
pose of witnessing an expected fight between 
two persons, one of whom was plaintiff’s 
nephew. The plaint iff. when going forward 
towards the combatants, was assaulted by de
fendant. who got into a fight with him and 
bit his hand severely. Defendant's counsel 
proposed to ask the plaintiff, on cross-examina
tion. as to a number of fights in which lie was 
said to have been concerned: but the Judge re
fused to allow this, the counsel being unable 
to state that it was intended for the purpose 
of testing the plaintiff’s credibility. The evi
dence ns to defendant’s purpose in interfering 
with the plaintiff was contradictory, and the 
jury were told that if defendant's object was 
only to prevent the plaintiff from interfering 
with the fight, and not to prevent a breach of 
the pence, he was a wrongdoer :—Held, that 
the evidence was rightly rejected, and the 
direction right: and a verdict for the plaintiff 
was upheld. The erroneous exercise of dis
cretion in refusing to allow questions irrele
vant to the issue to be put on cross-examina
tion, would lie no ground for a new trial. 
Hickey v. Fitzgerald, 41 V. C. It. 303.

Moderate Correction.] —Where in tres
pass for wounding and kicking and for tear
ing the plaintiff's clothes, defendant justified
as for a moderate correction of the plaintiff as 
his servant, the plea was held bad. as no an
swer to the wounding and tearing the clothes. 
Mitchell v. Defries, 2 V. (’. it. 430.

Pleas not Justifying whole Canse of
Action.]—Quu-re, whether, when a defendant 
is charged with arresting, bruising, beating, 
and ill-treating the plaintiff, the justification 
of the mere arrest will be sufficient. Jones v. 
Uo88, 3 U. C. It. 328.

Semble, that to a declaration in trespass, 
for assaulting, seizing, and laying hold of the 
plaintiff, ami pulling and dragging him about, 
a plea justifying the arrest by virtue oi legal 
process, is no answer to the pulling and 
dragging about. Ucamcr v. Darling, 4 V. C. 
It. 211.

The plaintiff declared for an assault and 
battery, and lieating. bruising, and wounding: 
and defendant justified the assault and 
battery by a plea of “ molliter manus impo
sait :”—Held, sufficient. McLeod v. Dell, 3 
V. (\ It. til.

Sec Madden v. Farley. 0 V. C. It. 210.
Previous Conviction for Same 

Cause. | — a plea of conviction under the 
l’etty Trespass Act to an action for assault 
and battery, is not supported by proof of a 
conviction for an assault alone. Delong v. 
Melton ell, E. T. 2 Viet.

To an action for assault and battery, defen
dant pleaded that lie had been convicted of the 
trespass complained of before a justice of the 
peace, and so released from this action. The 
plaintiff replied “ mil tiel record ’’ of the con
viction :—Held, replication good. Thompson 
v. Leslie, 0 V. C. It. 300.
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In an notion for assault and batter)* defen
dants pleaded that, under C. 8. C. c, s. s. 7. 
they were convicted of the same assault by 
two justices. nn<l on appeal to the sessions 
wen» acquitted. and the justices then presid
ing. upon request, gave each of them a certi
ficate _of such acquittal, in accordance with s. 
4-. I"pon exception to the pleas Held, that 
the certificate must he obtained from the cnn- 
victing justice on the first hearing of the case, 
and that this certificate, therefore, was no 
bar. (2) That the plea should allege that 
the party aggrieved prayed the magistrate to 
proceed summarily under t lie Act. Westbrook 
v. I'aloyhan, 12 1*. lilt 1.

Scv Chiminal Law, IX. 8.

Provocation — Slander — Mitigation of 
I hi mages. ]—In trespass for an assault and 
battery, the defendant offered to prove, in 
mitigation of damages, that the plaintiff had 
used verv slanderous expressions concerning 
defendant's wife, during defendant's absence 
from home, which were repeated to defendant 
on his return, whereupon lie, on the spur of 
the moment, went to plaintiff and assaulted 
him. This evidence was refused, and the jury 
gave a verdict with £140 damages. The court 
set aside the verdict, to give an opportunity to 
elicit the whole circumstances of the trans
action. Short v. Lewis, 3 O. S. 385.

-------- Libel—Mitigation of I hi in ages.]—
Held, in an action for assault, that libellous 
ami abusive articles reflecting on defendants, 
published on the day of. and preceding, the 
assault, in a newspaper of which the plaintiff 
was the proprietor, were admissible in evi
dence in mitigation of damages. Hut where 
the verdict was for $00 only. and. though such 
evidence was rejected, the jury were fully in
formed by defendants' counsel that the assault 
was committed in consequence of these arti
cles. and the court sow no reason to believe 
that defendants had been prejudiced by the 
ruling, a new trial was refused, but. under 
the circumstances, without costs in term to 
either party. Percy v. (Jlusco, 28 C. P. 521.

(c) Other Cates.
Declaration— Amendment at Trial.]—In 

an action for assault and battery plaintiff was 
allowed at the trial to amend his declaration, 
by adding that he thereby " became and was 
and is permanently injured:"—Held, that the 
amendment was proper. (Hass v. O'Uratly, 17 
O. P. 233.

Incorporated Society — Liability for 
Arts of Members.]—The plaintiff, during his 
initiation as a member of the defendant 
lodge, in the presence of the principal officers 
anil a number of members, constituting a full 
and perfect meeting, was injured through the 
rough usage of some of the members. If ap- 
penred that this and other proceedings were 
taken with the knowledge of all those who 
were present, and that somewhat similar pro
ceedings had happened on the occasion of 
other initiations, and that they were allowed 
and not checked :—Ileld. that they must be 
taken to have been done with the consent of 
the corporate body, and that the defendants 
were liable in damages for the injuries sus
tained. Kinver v. Thrtnix Lodge, I. O. O.
7 O. R. 377. ,
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New Trial. | — See Hickey v. Fitzgerald, 
41 V. <*. R. 303. ante I hi.

--------  Perverse Verdict.]—Where A., hav
ing been tried for feloniously shooting at R, 
and acquitted, was afterwards sued in tres
pass for the same act, and the jury found 
for defendant, though the trespass was preyed, 
the court refused a new trial. Ihty v. linger- 
man, 5 U. C. It. 451

--------  Tublie Officer — Action against.] —
See Campbell v. Prince. 5 A. It. 330.

Several Défendants --Ihnnages.] In an 
action for assault, in which the verd'et was 
agaFhst two defendants, it was held that the 
second defendant was liable for damages 
equally with the first, though the principal 
injury was mused by the latter. Dunham v. 
Ton ell, 5 O. S. «175.

2. Assault and False Imprisonment.

(a) Arrest on Civil Process—When Action

Judgment for Costs ittorney.] Itotli 
defendant and his attorney, who obtained an 
order for imprisonment against the plaintiff 
for not attending to Is* examined on a judg
ment recovered for costs of defence only, and 
who justified under it, were held liable. Haw
kins v. Paterson. 23 V. C. R. 1U7.

Lunatic— Warrant for Arrest—False lie- 
presentations.]—Defendant, within one month 
after the plaintiff's escape from a lunatic 
asylum where be had been confined as a 
lunatic, with full knowledge of the plaintiff 
having recovered his sanity and really 
believing him to he sane, falsely represented to 
the medical superintendent of the asylum that 
the plaintiff was still insane, and had threaten
ed to take one M.’s life, which was thereby in 
danger, and that the plaintiff's brothers bail 
requested the defendant to procure 1ns recap
ture: and the defendant thereupon obtained 
from the medical superintendent a warrant for 
his arrest, which he handed to a constable, 
and the plaintiff was arrested and reconveyed 
to the asylum, but after a medical examina
tion the next day was discharged :—Held, that 
the plaintiff could recover in case for the 
malicious arrest, but that trespass would not 
lie. for the warrant having been honft fide 
issued In- the medical superintendent, and 
being valid on the face of it. and authorized 
by 30 Viet. <*. 31. s. 22 (<). >. the defendant 
was protected by it. Üobbyn v. Décote, 23 C.

Married Woman—K twirl edge of Cover
ture.]—A married woman living on terms of 
separation from her husband, who was in 
Europe, was arrested for délit. It was not 
shewn that the creditor bad any knowledge of 
her having a husband living :—Held, that, 
although the wife might he entitled to her dis
charge "ii application, such arrest would not 
support an action of trespass. Itcnnct v. 
R ood». 11 ü. C. It. 20.

Order for Arrest—Xullitu—Xotirr—,lt- 
torncy.] — Held, affirming the decision in 
Rullen v. Mondie. 12 <'. I'. 120, that in pro
ceeding to arrest and imprison a party for
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the insufficiency of his answers on an examin
ation as to his estate and effects, conducted 
before any other functionary than the Judge 
who orders the arrest, it is necessary that a 
summons to shew cause should in the first in
stance he issued. Held, also, affirming the 
same judgment, that the fact of the Judge who 
made the order to commit having authority 
to make such order, and that the same ap
peared to be regular on the face of it. was 
not a sufficient justification for the attorney 
of the party suing out such order, in an action 
brought against the attorney and his clients 
for assault and false imprisonment, /‘onion 
v. Bulkn, ~ Ji. X A. 87U.

Warrant Founded on Void Assess
ment - Munici 1,111 Corporation—Act of Ser
vant. J — 41 Viet. e. 1) (X. B. », intituled 
“ An Act to widen and extend certain public 
streets in the city id' St. John." authorized 
commissioners appointed by the governor in 
council to assess owners of the land who 
would lie benefited by the widening of the 
streets, and in their report on the extension of 
Canterbury street the commissioners so ap
pointed assessed the benefit to a certain lot at 
•541U.4I}. ami put in their report the name of 
the appellant t.McS.i as the owner. The 
amount so assessed was to lie paid to the 
corporation of the city, and. if not, it was 
the duty of the receiver of taxes appointed 
by the city corporation, to issue execution and 
levy the same. McS.. although assessed, was 
not the owner of the lot. S., the receiver of 
taxes, in default, issued an execution, and for 
want of goods McS. was arrested and im
prisoned until lie paid the amount at the 
chamberlain's office in the city of St. John. 
The action was for arrest and false imprison
ment, and for money had and received. The 
jury found a verdict for McS. on the first 
count against both defendants:—Held, that 
8., who issued the warrant founded upon a 
void assessment and caused the arrest to be 
made, was guilty of a trespass, and being at 
the lime a servant of the corporation, under 
their control and specially appointed by them 
to collect and levy the amount so assessed, the 
maxim respondeat superior applied, and there
fore i lie verdict in favour of .McS. for $1135.311, 
against both respondents on the first count, 
should stand. JIcSorley v. Manor, dec,, of tit.

Writ not Set aside.]—Quieiv. whether 
trespass is maintainable when the arrest only 
is set aside, and the writ left untouched. 
James v. Ellis, 11 V. V. It. 44U.

(hi Arrest on Criminal Charge—When .lc-

Constable — Arrest before Indorsement of 
II arrant— Suhsmiuent Detention.] — A war
rant for the arrest of the plaintiff, who had 
made default in paving a fine on conviction for 
an infraction of the liquor license law. was 
sent from an outlying county to a city. Be
fore it was indorsed by a magistrate" in the 
city, the plaintiff was arrested there by two of 
the defendants, the chief constable aiid a de- 
tectivc. and confined. Some hours after the 
arrest the warrant was properly indorsed and 
the detention of the plaintiff was continued 
until payment of the fine:—Held, that the 
only damages recoverable by the plaintiff were

I fur the trespass, up to the time of the back
ing of the warrant. Held, also, that the j plaintiff being illegally in custody under a 
criminal charge, his subsequent detention on 
a similar charge under a proper warrant was 

I lawful. Distinction between subsequent civil 
| and criminal proceedings in such cases pointed 
I out. South wick v. Hare, 24 O. It. 528.

_--------  Excess—Handcuffing.1—The plain
tiff. a workman in the Central Prison, in the 
employment of a contractor therein, was de
tected conveying tobacco to a convict. The 
warden directed a constable to arrest him. 
which lie did. and. though under no appre
hension of an escape, handcuffed him. and led 
him through the public streets to the police 
station: — Held. that, although tin* offence 
was an indictable one, and the arrest legal, 
the handcuffing was not justifiable, and the 
constable was liable in trespass therefor, but 
no liability attach 'd to the warden, as the 
evidence failed to shew that he was a partv to 
it. Hamilton v. Massie, 18 O. It. 585.

Gaoler - Warmnt — Jurisdiction of Jus- 
tires.]—Where justices have a general juris
diction over the subject matter upon which 
they have issued a warrant of commitment to 
the gaoler, though their proceedings be erron
eous, the gaoler is not liable. Secus. if the 
proceedings be wholly void. Qua-re. where a 
magistrate has. under the Summary Punish
ment Act, commit ted a party unconditionally, 

| when it should have been conditionally upon 
his not paying a fine, can his warrant be a 
justification to the gaoler? Semble, that under 
24 <ieo. II. c. 44, s. tf, a copy of the warrant, 
if delivered by the gaoler without shewing the 
original, and no objection made, will be suffi
cient. Semble, also, that if the original be 
demanded, its production will be good, though 
shewn after six days. Eergusson v. Adams, 
5 V. ('. 11. 1U4.

Informant—Interference.] — It npiieared 
that the defendant laid an information 
against the plaintiff for a felony, and asked 
for a warrant, but took no further steps, ami 
had no conversation with the constable, who, 
upon a warrant handed him by the magis
trate. arrested the plaintiff :—Held, that the 
mere laying an information or originating a 
suit or proceeding before a competent judicial 
authority, does not render the complainant 
liable in trespass for what is done, even if the 
proceedings should lie erroneous or without 
jurisdiction. And. inasmuch as the defendant 
hail had no conversation with and had not 

I handed the constable the warrant, which was 
1 apparently granted by the magistrate in the 
I exercise of his own judgment, the defendant 

was not responsible. Smith v. Evans, 13 C. P.

j The evidence in this ease shewed that de- 
I fendant, having obtained the issue of the j warrant for defendant's arrest on a criminal 

charge, interfered personally in the arrest, 
telling the constable to have the plaintiff taken 

! away, or right away:—Held, sufficient to sup- 
| port a verdict on the second count, in tres- 
I pass. Stephens v. Stephens. 24 C. P. 424.

--------  Interference—Misnomer of Plain
tiff in Jlarrant.]—The plaintiff. <’.. who lived

I at Montreal, was arrested at Kingston, upon
a warrant reciting that B. had lieen charged.
Ac., for that he. the said C*„ did, Ac., ana

I commanding the arrest of the said B. The
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information was against It., the name of 
r having been struck out. In an action 
for false imprisonment ami malicious prosecu-
tion, it was proved that the plaintiff was 
known as C.. hut carried on business as B. 
\ Co. At the trial it was objected that mali
cious prosecution would not lie. there hav
ing been no criminal offence charged. This 
was conceded, and, both sides agreeing that 
it must be trespass or nothing, it was left 
to the jury to say whether all or any of the 
defendants were guilty. The jury having 
found for the plaintiff :—Semble, that the de
fendants. having at the trial abandoned all de
fence under the proceedings before the magis
trate. could not afterwards, in term, he per
mitted to urge that trespass would not lie. on 
the ground that there was an information and 
warrant, and defendants were not responsible 
for the magistrate’s act in ordering the arrest : 
hut held, that the information and warrant 
could afford no justification, for they were 
against B.. not the plaintiff: and. though the 
plaintiff had entered his name as II. in the 
Imtel where he was staying, there was nothing 
to shew that be had ever represented that to 
he his name, and he was known to the hotel
keeper and bar-keeper as C. Held. also, that 
there was evidence, sufficient to go to the jury, 
to connect all the defendants with the arrest 
mi a charge of false pretences, Campbell v. 
UcUoncll, 27 V. C. 11. 343.

-------- Interference — Warrant—Defective
Information,.]—The defendant laid an in
formation charging that the plaintiff “came 
to my house and sold me a promissory note 
for tiie amount of ninety dollars, purporting 
to he made against J. M. in favour of T. A., 
and I find out the said note to be a forgery.’’ 
Upon tliis a warrant was issued reciting the 
offence in the same words, and the plaintiff 
was under it apprehended and brought before j 
the justice of the peace who issued it, and by | 
him committed for trial by a warrant récit- , 
itig the offence in like terms. The plaintiff 
was tried for forging ami uttering the note, 
and was acquitted :—Held, that the inform
ai ion sufficiently imported that the plaintiff j 
had uttered the forged note, knowing it to 
be forged, to give the magistrate jurisdiction, j 
and therefore the warrant was not void. and ' 
an action of trespass was not maintainable J 
against the defendant, even upon evidence of | 
hut interference in the arrest. Semble, that 
if the offence were not sufficiently laid in the 
information to give the magistrate jurisdic
tion. and the warrant were void, an action for
malicious prosecution would nevertheless lie.
I nderson v. W ilton, 25 O. It. 1)1.

--------  Justice of the Peace—Interference
ll< fusai of Hail,]—Where the defendant, a 

justice, hail laid an information before ati- 
"iher magistrate, by whom the plaintiff was 
arrested on a warrant which turned out 
i'i have been illegal or void, and imprisoned 
under it. the defendant and the other magis
trate having refused to admit him to ball : 
Held, in trespass by the plaintiff against de-

nil,mi. charging him with the arrest and 
imprisonment, that, in the absence of any 
other evidence, the mere refusal by defendant 

admit the plaintiff to bail was no evidence 
i hat the defendant authorised the illegal arrest 
and imprisonment of the plaintiff : and a non
suit was ordered. McKinley v. Munsic, 15 V. 
1\ 23U.

Justice of the Peace Defective Inform
ation — Waiver — Conviction — Warrant — 
Vorifliicr.]—The plaintiff, on an information 
against him under 37 Viet. c. 32 (O. i. for 
selling liquor without a license, was brought 
before defendants, magistrates. It was proved 
that this was his second offence, though the 
information did not charge it as such. The 
plaintiff disputed the evidence as to the first 
conviction, but did not object to the inform- 

] ation. and the magistrates convicted and ad
judged him to be imprisoned for ten days.

' which they luul power to do only for a second 
. offence:—Held, that the plaintiff had waived 
j the objection to the information, and that 
: defendants were not liable in trespass. Held, 

also, that a variance between the conviction 
and the warrant for plaintiff's arrest, the 
former saying nothing as to hard labour and 

! the latter providing for it. could not deprive 
the defendants of protection under ('. S. V. C. 

1 c. 120. Htone»» v. Lake, 40 V. C. It. 320.

--------  (Juasliing Conviction—Xcccssity for
j — Amendment.] — Where an appeal was 

brought from a conviction imposing imprison- 
! mot with hard labour, which the magistrate 
i had no power to award, and the sessions 
] amended the record by striking out " hard 
’ labour Held, that their assuming so to 

amend the conviction was not a quashing 
j of the conviction, and therefore trespass would 

not lie against the justices. JlcLeilan v. Me- 
| K innun, 1 O. It. 210.

I --------  Quashing Conviction—Xeccssity for
| —■Discharge from Custody—Reasonable and 

Probable Cause.]—Held, that the discharge 
of the plaintiff from custody on habeas corpus 
was not a quashing of his conviction on a 
charge of unlawfully removing eordwood from 
an Indian reserve : and that the conviction re
maining in force, and the defendant having 
had jurisdiction, the action, which was tres
pass for assault and imprisonment maliciously 
and without reasonable and probable cause, 
could not be maintained, but the action should 
have been on the case; but that, even if the 
form of action was right, there was no evi
dence of want of reasonable and probable 
cause. Hunter v. (lUkison, 7 O. 11. 735.

-------- Constable — Arrest of U i/acne —
lSearching Person.]—The plaintiff, a barrister, 
having been subpoenaed to give evidence for 
the prosecution in a criminal case before a 
police magistrate, attended at the time named: 
but, on the case being adjourned, did not then 

| attend, and the case was further adjourned; 
the prosecutor forthwith laid an information 
<>il oath before the magistrate, that the wit
ness was a material one. and that it was 

' probable he would not attend to give evid- 
: once: upon which the magistrate issued a 

warrant under s. 62, it. s. 0. c. 174. ad- 
| dressed to the chief constable or other police 

officers. &c.. and to the ki-eper of the common 
gaol of the county and city, directing them 
to bring the witness Is-fore him on the date 
of the adjournment, some five days distant. 
The witness was forthwith arrested by two 
police officers, and brought to the office of one 

! of the police inspectors, and on his refusing 
to answer the questions usually put to crim
inals, except those as to his name ami ad- 

1 dress, the inspector ordered him to lx- searched, 
which was done, and his |*>rsonal property 
and private memorandum book were taken 
from him. the latter hung opened and read
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by iho inspector. Ile wns thou taken to the 
veils, where lie remained some twenty minutes, 
when lie was brought before the magistrate, 
ami on his giving his personal undertaking 
in appear on the day named, lie was liberated. 
In an notion against the police magistrate and 
police ins|ioctor : — Hold, by a divisional court, 
reversing the judgment of the Judge at the 
trial, that the magistrate, having jurisdiction 
by virtue of s. ill* of it. S. C. c. 174 to issue 
the warrant, incurred no liability, oven though 
lie miglii have erred ns to the sufficiency of 
the ev idence brought before him. and on which 
he acted. As to the liability of the insjfector 
the court was evenly divided, and the judg
ment of the trial Judge in favour of the plain
tiff was affirmed. (Jinere. whether s. (52 auth
orizes the issue of the warrant or its enforce
ment an unreasonable length of time before 
the din named for the attendance of the wit
ness. Held, by the court of appeal, that 
where a police magistrate, acting within his 
jurisdiction under K. S. ('. c 174. s. (12. issues 
his warrant for the arrest of a witness who 
has not appeared in obedience to a subpo-na. 
lie is not. in the absence of malice, liable 
in damages, even though lie may have erred 
as to the sufficiency of the evidence to justify 
the arrest. Judgment of the court below on 
this point affirmed. In an action for false 
imprisonment judgment cannot be entered 
upon answers io questions submitted to the 
jury, and a finding, in answer to a question, 
of a certain amount of damages, is not equiva
lent to the general verdict, which must be 
given by them. The right of police to search 
or handcuff a |**rson arrested on a warrant 
to compel attendance as a witness, and the 
duty of a constable on making tbc arrest, 
considered. Judgment of the court below on 
this point reversed, a union v. Denison, 24 U. 
It. 570. 22 A. It. :tlû.

Justice of the °once anil Informant
—Joint Tort I treat in 1 nother Cotnifv.l— 
A general verdict on a declaration containing 
one count in trespass for false imprisonment, 
and another in case for malicious prosecution, 
is not bad in law. Hut in this case the court, 
being of opinion that there was only one joint 
cause of action against the defendants—that 
is. the arrest—restricted the verdict to that 
count:—Held, that a joint tort wns suffi
ciently established against the defendants by 
evidence that one procured the warrant to be 
Issued against the plaintiff on a charge of 
forgery, and the other issued it : that both 
knew that no charge had been made against 
plaintiff: and that the warrant wns given 
by the one to the other for the arrest of plain
tiff. who was accordingly arrested upon it. 
and that illegally. IMd. also, that the effect 
of this evidence was not destroyed by the fact 
that the arrest was made in another county, 
and under the authority of another magis
trate's indorsation upon the warrant : for 
that indorsation was not strictly the auth
ority to arrest, but merely to execute the ori
ginal warrant: and that the arrest wns wrong
ful not from the indorsation, but from the 
antecedent illegal proceedings of the defend
ants: and that the defendant who issued the 
warrant was as much responsible as if the 
arrest had been made in his own county. 
Semble, ( 11 that if it laid appeared that de
fendant who issued the warrant wns liable 
in case only, and malice of some special kind, 
personal to himself, in which his co-defend
ant was not and could not be a partaker, had

been proved, a joint action would not lie 
against both. (2l That .....defendant might
have been convicted in trespass and the other 
in case. I'riel v. Ferguson, 15 C. 1*. 584.

Sec Malicious Procedure, 1.

( cl Damages ami foutu.
Justice of the Peace Xominal Dam

age*.]— Held, that, in any event, defendants, 
two magistrates, in this action for assault and 
false imprisonment, could not have been liable 
for plaintiff's suffering caused by the harsh 
regulations of the prison during his confine
ment : and that, having been proved to have 
been guilty of the offence for which he was 
convicted, he could have recovered only three 
cents and no costs, under ('. S. I". C. c. '12(5, 
s. 17. Stones» v. Lake, 40 V. C. K. 320.

(d) Evidence,
Admissibility l'art» 1‘rior to l rre»t— 

Judgimnt Dixcliarying Plaintiff.]—In trespass 
for false Imprisonment, when* the defendant 
justified under a eu. sa„ and the plaintiff re
plied that it had been set aside before action 
brought, the Judge at nisi prius allowed the 
plaintiff to go into evidence of facts and cir
cumstances previous to the arrest, with a view 
of shewing the oppressive conduct of the de
fendant in issuing the ca. sa.: Held, upon 
a rule for a new trial, that such evidence was 
admissible as affecting the damages, though 
not the right of action. Held, also, that the 
counsel for the plaintiff had a right to rem I 
at the trial, from the original judgment of the 
court in discharging the plaintiff from arrest 
and setting aside the ca. sa., the grounds 
upon which the ca. sa. had been set aside. 
l{ohert»on v. Mener», 7 V. C. It. 423.

-------- Warrant—General l»»ar.]—The
sheriff, when sued in trespass for having ar
rested defendant under a warrant issued by 
the justices of the peace sitting in quarter 
sessions, may give this justification in evid
ence under the general issue. Eraser v. Dirk 
«ou. 5 V. C. It. 231.

Sufficiency to Establish Interference
—Refusal to Admit Evidence—Discretion.]— 
in an action for arresting the plaintiff, who 
had been imprisoned on a charge of stealing 
trees, the magistrate who ordered the arrest 
was not called, nor the constable, nor wns 
the warrant produced: and it was not shewn 
positively who was the prosecutor. It wns 
shewn only that defendant claimed the land 
on which the tindier was cut by the plaintiff ; 
that lie was at the investigation before the 
magistrate, and wanted the plaintiff to settle; 
and that afterwards, ns the plaintiff wns about 
lining taken to gaol, the proposition to settle 
wns renewed, and when the plaintiff refused, 
defendant told the bailiff, who had the plain
tiff in the waggon, to drive to gaol:—Held, 
not sufficient to charge defendant with the 
arrest, or with its continuance. Held, also, 
upon the facts, that the refusal to receive evi
dence of the constable and another, when ten
dered. wns a matter in the discretion of the 
Judge; and that the nonsuit, which wns up
held. was not shewn to have been against the 
plaintiff's consent, fonicag v. Shiblg. 30 ! 
C. B. MS,
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Sufficiency to Shew Arrest—Principal 

mill Aye ut.]— Plaintiff brought 11 suit in chan- 
• iy against defendant, and T. S. and S. W„ 

which was referred, and an award made 
i_.»in>t_ plaintiff for £120 to lie paid S. W„ 
and £104 to defendant. This award was made 
a rule of court by an ex parte order, and an 
attachment was issued by S. \V. for both 
sums of money, defendant having previously 
assigned all his inten*st in the award to S. 
W„ and given him a general power of attor- 
iic.v to collect the amount. The only evidence 
of the arrest and imprisonment was given by 
ih« sheriff, who swore that "the attachment 
was received in his office on the Hist January. 
lsV.i, and the plaintiff was arrested on that 
attachment on the 10th February. 1850, and 
committed to gaol." It further appeared that 
the attachment was indorsed by the solicitor of 
S. W. as his solicitor only :—Held. that, al
though there was no sufficient proof of an 
ao; mal arrest, a jury might be warranted in 
deciding that the plaintiff was constructively 
nit least i arrested, by submitting to the pro
cess, and actually con lined to gaol thereunder. 
; -1 That the power of attorney given by d«*- 
feudant to S. W. being a general power to 
collect the money due on the award, and to 
do all acts relating thereto, he. S. \\\, must be 
presumed to have been acting for the defend
ant. who was therefore responsible for the 
arrest. 11 i/*o» v. Hrecker, 11 1*. 208.

(e) Pleading.

Declaration.]—In an action of trespass 
for an arrest under a ca. re. against the plain
tiff arresting, there is no necessity to set out 
in the declaration the affidavit to arrest. 
Ilea nier v. Darling, 4 V. C. It. 211.

A declaration charging defendant with hav
ing caused the plaintiff to lie assaulted and 
imprisoned, is good. Robertson v. Cooley, 7 
I". It. 21 : Fcrnusson v. Ailama, 5 U. C. It. 
104.

Plea of Justification on Charge of
Crime.] Plea of justification held had. for 
want of direct and positive averment that 
a felony had been committed. McKcn;ie v. 
Hibson, S U. <_'. It. 300.

c, also, AlcKcllar v. McFarland, 1 C. P.
457.

Pica of Justification on Suspicion
of Crime—Reasonable and Probable Cause.]

Declaration in trespass, for assaulting the 
plaintiff and giving him into custody. Plea, 
'lint the plaintiff was defendant’s clerk, and 
t* such was in the habit of receiving money 
f"f the defendant : that a large sum of de
fendant's money which had come into plain- 
tiff’s hands was feloniously stolen by some 
i-' fson : that the plaintiff, though requested 
o defendant, would not account for the same; 
\ hereupon defendant, having good and pro- 

imhie cause of suspicion, and suspecting the 
plaintiff to have been guilty of the felony, 
-ave him in charge to a constable to take 

;m before a magistrate :—Held, no defence, 
for that no reasonable or probable cause was 
*hewn either as regarded the action of defend- 
int or of the constable. Patterson v. Scott, 
" V. C. H. IH2.
Plea of Justification under Civil Pro

cess. I — A plea justifying under process which

has been set aside for irregularity, on the 
terms of no action living brought, cannot be 
sustained. Defendant should apply to stay 
proceedings. Ferris v. 1 >yir, 4 U. 8. 182.

In a plea justifying an arrest under mesne 
process of a district court, the cause of action 
should be averred to be within the jurisdic
tion. and the writ shewn to be returned. 
Hi y mi It v. Clarke, 4 O. S. 132.

A plea justifying under a ca. re. should 
aver that an affidavit for a sum certain was 
made and filed to warrant the process. Fer
ris v. Dyer, ô O. 8. 5.

Plea of Justification under Search 
Warrant.]—The plaintiff declares against 
defendants for an assault. Iieating. bruising, 
and ill-treating, and for false imprisonment. 
A., one defendant, justifies, alleging that upon 
suspicion that defendant had stolen his goods, 
he laid his information before a justice of the 
peace of the Niagara district, who granted a 
warrant directed to the constable of Thorold 
in that district, authorizing him to search 
plaintiff's house at the township of Louth, in 
the said district, for the said goods : that 
It., another defendant, being the constable of 
Thorold in the said district, at the request 
of A., searched the house, found the goods, 
and arrested the plaintiff nt Louth, and at 
the request of A. carried her before a magis
trate. Itemurrer to plea :—Held, plea bad, 
in assuming to answer the whole inquiry 
complained of. and yet not denying nor con
fessing and avoiding the arrest. Jones v. 
Ross, 3 V. C. It. 328.

Replication to Plea of Justifica
tion. I Where defendant justified under a 
bailable writ, and the plaintiff replied that the 
arrest was set aside, without stating upon 
what grounds and without averring that the 
arrest so set aside was the same arrest under 
which defendant justified :—Held, replication 
bad. Mon flirt on v. M on f orton, 4 l". C. It. 
338. See Robertson v. Meyers, 7 V. C. R.
138.

Defendant justified under a capias. Plain
tiff replied that the writ was set aside, and 
the plaintiff discharged for the insufficiency 
of the affidavit t<> hold to bail. Defendant 
rejoined, denying that the writ was so set 
aside, or that it was void ; and on this 
issue was joined. It appeared that the Judge's 
order was. that defendant should lie dis
charged from custody and the arrest set aside, 
on account of the insufficiency of the affidavit : 
—Held, that on the issue raised the plaintiff 
must fail, for the arrest might he set aside 
ami the writ still remain in force. James v. 
Ellis. 11 V. C. It. 44!».

Defendants justified under a ca. sa., and the 
plaintiffs replied that the judgment on which 
the writ issued was for less than £10. exclu
sive of cost*. " wherefore the said writ of ca. 
sn. was and is void :**—Held, unnecessary to 
aver that the writ was set aside, for it was 
shewn to have been illegal and void. Ley v. 
Louden, 10 V. C. R. 380.

Intendants justified under an attachment 
for contempt against plaintiff, to which plain
tiff replied that the rule on which said at
tachment issued was irregular, and that the 
court afterwards by rule, ordered that it and 
the rule on whi.-li it issued, and the arrest of
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plaintiff thereon, should lit- set aside, ns having 
been obtained ex parte:—Held, replication 
good, for that the attachment beinp set aside 
for irregularity was displaced ul> Initio, and 
afforded no protection to defendants. Reid 
v. Jones, 4 C. 1*. 4-4.

Plea of justification Under a writ of cn. 
sa. Replication, that the said writ was ordered 
to be set aside: I 1 i because it did not issue 
within a year and u day after judgment : and 
(2t because the li. fa. was not returned 
within a year and a day from its issuing:— 
Held, on special demurrer, that though good 
grounds to set aside the writ, they did not 
leave the defendants liable. McCarthy v. 
Perry. It V. ('. R. 21.'.

(0 Other Cases.

Arrest by Person Assaulted.]—Where 
a man is himself assaulted by a jierson dis
turbing the peace in the public street, he may 
arrest the offender ami take him to a peace 
officer to answer for the breach of the peace. 
It need not lie averred or proved that the 
person was taken to the nearest justice. For
rester v. Clarke, 3 V. C. R. Ml.

Gaoler—Receiving Prisoner irithout lVor- 
rcruf.]—The gaoler of a common gaol is hound 
to receive and detain, until released, a pri
soner delivered Into his custody by a constable 
on a charge of felony, without warrant, and 
may justify in an action for false imprison
ment. without shewing what the particular 
felony was with which the plaintiff was 
charged. McKellar v. McFarland. 1 V. P. 457.

Identity of Causes of Action—.Mali
cious Prosecution—f'«*<.]—To an action of 
trespass for assault and false imprisonment, 
defendant pleaded a prior action pending for 
the same cause. It being admitted that the 
former action was on the case:—Held, that 
it was not for the same cause, anil that the 
plea, therefore, was not proved. Hunt v. Mc
Arthur. 25 V. C. R. IK).

The plaintiff, in a previous action, sued in 
trespass for assault and false imprisonment, 
but was nonsuited, on the ground that her 
remedy, if any. was by action for malicious 
prosecution. She accordingly sued in the lat
ter form of action. Defendant then moved to 
stay all proceedings until the costs in the 
first action should he paid, on the ground 
that this suit was brought for the same cause 
of action:—Held, that trespass for assault 
and false imprisonment and case for malicious 
prosecution are dearly not the same cause 
of action. Semble, that the jurisdiction to 
stay proceedings in coses of this kind should 
he sparingly used. DooIan v. Martin, (i P. 
R. 310.

Fee Bills of Sale. VII. 1—Crown. II. 0 
(ci. VIL—Justice of the Peace. II. 3— 
Landlord and Tenant. I. 3. II. 2.
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I. Amendment at Trial.

See Pleading.

II. At Bab,

l See R. S. 0.1M77 c. 89. w. 33-35 ; eon. rule* 
(1807 ) 533-535. J

! The court will not grant a trial at bar 
I merely la-cause the party applying for it is 
! a barrister. Doc d. Palmer v. Dickson, T. T. 

11 Ceu. IV.

The court, under the circumstances of this 
case, refused to order a trial at bar. Com
mercial Bank of Canada v. Great Western It. 
II. ( e„ 25 v. c l: 888.

III. Conduct of Causes. 

See Bakrister-at-Law.

Set also post V., XVI.

(1) Addressing the Jury.

[See C. L. I*. Act —R. S. O. 1877 C. ."Ml, e. 
201; con. rule ( 10871 548.]

Counsel for Stranger. |—A Judge at nisi 
prius has the power of allowing the counsel 
for another creditor to cross-examine the 
plaintiff's witnesses, and to address the jury 
against the plaintiff's case. Lavit v. Baker, 
13 C. I*. 5U0.

Illness of Junior Connsel—('ontinuaiu'c 
of Address by Senior.] — One of the prisoner’s 
counsel at the trial, whilst he was addressing 

i the jury at the close of the case, was suddenly 
seized with a lit. and incapacitated from pro
ceeding any further. No adjournment, how
ever. was applied for. hut the* other, who was 

: the senior counsel, continued the address to 
‘ the jury on the prisoner’s behalf, without j raising any objection that he was placed at a 
I disadvantage by reason of his colleague's dis- 
; ability : it did not, moreover, aptiear that the 

prisoner had hc-en prejudiced by the absence 
! of the counsel alluded to:—Held, no ground 

for a new trial. Ilegina v. Fick, Hi «'. P. 
i 37U.

Inflammatory Address.]—Where com- 
I plaint is made that counsel at the trial has 

improperly inflamed the minds of the jurors 
by remarks addreswd to them, objection must 

: be lodged at the time the remarks are made.
I and the intervention of the trial Judge 
j claimed : and where this has not lieen done, 

the court will not interfere upon appeal. 
Sornberger v. Canadian Pacific It. IV. Co., 24 
A. It. 2U3.

Offer at Trial — Influencing Amount of 
Verdict.]—Where an offer was made by the 
defendants’ counsel at the trial, which it 

; was said was to he carried into effect without 
reference to the verdict, and the jury being 
influenced by the statement gave less damages 
than they might otherwise have done — the 
court, upon the refusal of the defendants to 
sanction that offer, set aside the verdict, but
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with fonts to abide tin* event, ns no wilful in
tention to mislead the jury was imputed to 
the statement. Watson v. Gas Light Co., 5 U. 
C. It. 244.

Order of Addresses.)—Under s. 157, C. 
L. 1*. Aet, 1S5U, plaintiff's eounsel has no 
right to address a jury a second time after the 
address of defendants’ counsel unless the 
latter call witnesses. Uihson v. Toronto 
Moadt < L. J. 1L

—-------- J hint Party.] — In an action
brought against a city corporation for dam
ages for injuries resulting from a defective 
sidewalk. O. was added as a party defendant, 
under It. S. O. 1887 e. 184. s. 531, s.-s. 4. at 
the instance of the corporation, who asked 
a remedy over against him. U. delivered a 
defence denying the cause of action, and 
alleging that if there was any. it was through 
I lie neglect of the corporation. At the trial 
the Judge ruled that counsel for O. should ad
dress the jury before the counsel for the cor
poration. thus giving the latter the reply as 
against O. :—Held, that this ruling was cor- 
rect. St Hit tea y v. City of Toronto. 20 O. It.
M

Reading Former Judgment.] — In an I
action for false imprisonment under a ca. sa. : 
—Held, that the counsel for the plaintiff bad 
a right to read at the trial, from the original | 
judgment of the court in setting aside the ca. \ 
sa., the grounds upon which it had been set 
aside. Robertson v. Meyers, 7 U. C. It. 423

Reading Report of Case.) — Counsel j 
may read a reported case to the jury, in order 
to shew the law, and for that purpose may re- i 
for to the facts : but lie cannot go into facts 
to shew how a former jury treated the same | 
or analogous facts, and thus argue as to what 
the verdict should be. Dougherty v. W illiams, 
32 U. C. It. 213.

Reference to Amount of Verdict and 
to Costa.]—Defendant's counsel told the Jury 
that a verdict in favour of the plaintiff for 
any sum would carry costs :—Quaere, as to 
the right to make such statement; but. semble, 
that 11..... bjectiona to a verdict for the plain
tiff founded upon it. would apply equally to a 
verdict for defendant. Carriek v. Johnston,

Reference to Previous Verdicts.) —
On the third trial of a case in which the ver
dict had been twice set aside as against the 
weight of evidence, the jury were urged by 
counsel to take the same course that former 
juries had done, and in effect to disregard the 
Judge’s charge. A similar verdict having 
been again rendered, the Chief Justice con
curred in a new trial on account of this appeal 
made to the jury, although lie would other
wise have felt disposed to let the verdict 
stand. Case V. Hen tray, 18 U. C. It. 47(5.

It is no ground for setting aside a verdict 
that the counsel merely referred to the verdict 
on a former trial, expressing a hope that the 
jury would give the same verdict as had been 
given lie fore, but desisting when the allusion 
was objected to. unless the Judge who tried 
the cause is satisfied that the matter was 
pressed unfairly and with the view of exer
cising an improper influence on the jury. 
Moore v. ltoyd, 15 U. I*. 513.

Refusing to Take Nonsuit — Limiting 
j Address.] — Held, that on plaintiff's counsel 

declining to take a nonsuit, the Judge was 
right in directing the jury to find for de- 

! fendants, as also in refusing him the right to 
address the jury on the whole case. Storey \. 
leach, 22 C. V. 1U4.

Statement of Facts.) — Where in eject
ment the plaintiff's counsel in opening his case 
stated it as a question of legitimacy, and that 
defendant claimed under a will, and the de
fence was conducted without the production 
of the will, as if the statement of the counsel 
had rendered that unnecessary :—Held, that 
it ought to have been produced. Doc </. 
Itreakey y. Jlreakey. 2 V. C. It. 341).

A plaintiff is not bound by the inadvertent 
statement or admission of his counsel in open
ing his case, when promptly retracted. J a ti
nette v. Great Western It. IV. Co., 4 ('. V. 4s\

2. Evidence.
Supplying Defects—Discretion.] — Ex

cept in case of fraud, the court will seldom 
interfere with the discretion of a Judge at 
nisi prills, in holding a plaintiff to iff.' 
which he has proved, after defects in his evi
dence have been pointed out. Armour v. 
Philliys, 4 U. U. It. 152.

Witnesses — Contradicting — Reopening 
Cate.) •The court will not review the dieciv- 
tion of the Judge at the trial in receiving evi
dence to contradict a party's own witnesses as 
living adverse, nor in receiving evidence on the
pari of the defence after the close of the 
plaintiff's case, even though for the purpose 
of corroborating the defence. Herbert v. Mer
cantile Fin Intnrance Co., 48 U. <\ it. 884.

--------  Cross-examination—Several Conn-
tel.]—As to right of different counsel repre
senting defendants with common defence to 
cross-examine a witness separately. See 
Wallet r v. McMillan, ti S. C. it. 241.

- ■— Ordered out of Court.]—Notice had 
been given on a previous day of the assizes, 
that parties to the record wishing to give 
evidence must not ienmin in court during the 
examination of the other witnesses : and the 
Judge rejected the evidence of n defendant for 
disobedience of such notice:—Held, that lie 
had authority to do so. Winter v. Mixer, 10 
U. V. It. 110. Hut it was held otherwise in 
Straehan v. •/ones, 3 C. V. 233, and in Mar
fa rl a ne v. Martin, 3 (*. 1*. 04. See, also. 
Mahoney v. Macdonell, U O. It. 137 ; Ulack v. 
Hesse, 12 O. It. 522.

I See con. rule (1807) 547.)
--------  Recall—Discretion.] — At the trial

the Judge having declined to allow a witness 
twice called in the progress of the suit to lie 
recalled, or to wait for the possible arrival of 
another witness, the court refused to review 
the exercise of his discretion in so doing. 
Gleason v. Williams, 27 C. V. 03.

See, also, Evidence.

3. Right to Ilegin.
Appeal as to.)—The court will not en- 

I terrain an appeal from a county court upon
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the question whether the plaintiff or defen
dant was entitled first to address the jury. 
Huntings v. Earnest, 7 V. C. It. 52U.

Foreign Judgment.]—In an action on a 
foreign judgment, if the judgment is not im
peached or denied, it is primft facie evidence 
against the defendant. In an action on a 
judgment obtained by plaintiff against defen
dant in the United States, defendant pleaded : 
111 that the judgment lind been recovered for 
money alleged to have been paid by plaintiff 
for the use of the defendant, and that he was 
never indebted as alleged; (2) payment be
fore judgment : — Held, that the onus pro- 
bandi was upon defendant, who ought to have 
begun, and that, he having refused to do so, a 
verdict was properly entered for the plaintiff. 
Hanning v. Thompson, 17 C. P. 000.

Insurance—.Irfmwio».]—In an action on 
a fire policy, the only plea was a further in
surance effected by the plaintiff, without no
tice to defendants or indorsement on their 
policy, on which issue was taken ; and at the 
trial defendants admitted that if they should 
fail to prove their defence the plaintiff would 
be entitled to a verdict for the full amount 
insured:—Held, that they were entitled to 
begin. Jacobs v. Equitable Insurance Co., 19 
U. C. It. 2GO.

IVfondants admitted policy, proofs of death, 
probate. &c., ami accepted burden of proof at 
the trial, and claimed the right to begin :— 
Held, the plaintiffs had the right to begin, not
withstanding such admissions. Miller v. 
Confederation Life Assurance Co., 11 O. 11. 
120.

New Trial for Erroneous Ruling as
to.]—A new trial will not be granted for a 
misdirection as to the right to begin, unless it 
appears that injustice may have been occas
ioned by it. McDonald \. Melluah, 12 V. O. 
It. 503.

Replevin.]—Replevin for a horse. Plea, 
that the horse was the horse of defendant and 
not of the plaintiff as alleged, and issue there
on :—Held, that the plaintiff "ms entitled to 
begin. Seville v. Fox, 28 U. C. It. 231.

-See. also, Evidence.

4. Eight to Ueply.

Address to Jury—Wir Matter.]—Where 
the defendant rend to the jury letters of his 
own addressed to the plaintiff's attorney, and 
'■unimonted upon them, the court refused on 
that ground to allow the plaintiff’s counsel 
to reply. Alderson v. Stewart, 7 U. C. It. 297.

Evidence—Fraud — Discretion.] — The 
•fudge at the trial nonsuited, because he 
thought the agreement hud not been properly 
proved, but allowed the case to go to the jury 
oti the issue of fraud, the onus of which was 
on the defendants, and for assessment of 
damages. The defendants' counsel cross-ex
amined one of plaintiff’s witnesses on the 
question of fraud, and the plaintiff re-ex
amined him upon the cross-examination :— 
Held, that by reason of such re-examination 
the plaintiff was not deprived of his right of 
‘ailing witnesses in reply to the defendants’

evidence of fraud: at all events, this was a 
matter for the Judge at the trial, and also 
the plaintiff having hud to open the case, the 
fact of the case going to the jury only on the 
issue of fraud and for the assessment of dam
ages, did not deprive the plaintiff' of the right 
to reply. McDonuld v. Murray. 5 « ». R. ô.V.t,

5. Other Cases.

Agreement — I erdiet—Motion against.] — 
In trespass for mesne profits, before the ver- 
did was taken, the plaintiff's attorney and 

j the defendant signed a paper, by which it was 
agreed that the costs in the suit should be left 
to be taxed by V.. and the value of the mesne 
profits should be decided by him. " in ease a 
verdict shall bo given for the plaintiff:" 
Held, that the words " in case a verdict shall 
be given for the plaintiff" left it oiien to de
fendant to contend against a verdict at the 
trial upon any grounds in law, or upon the 
merits. Patterson v. Prince, 7 V. (’. It. 528.

Calling Witness after Verdict.] —
After the jury had rendered their verdict, but 
before any other business, the Judge examined 
a witness to prove only that the cause was 
commenced before the late District Court Act. 
and therefore proper to be tried in the ijueen's 
bench, and thereupon granted a certificate:— 
Held, properly granted. Uandcock v. IU thune, 
2 U. C. R. 380.

Case Hurriedly Tried — A'cir Trial.]— 
Action for extra labour on an agreement 
to plaster defendant's bouse. The court, al
though not seeing that the verdict was 
against the evidence or weight of evidence, 
grunted a new trial on the ground that the 
case was taken late at night, the defendant 
further shewing by affidavits that he had not 
time to go into his defence as fully as he would 
if time had permitted, (iallina v. Colton, 9 
C. V. 247.

Compromise at Trial by Connsel —
IHssmt of Client—Eight to Ecyudiatc before 
Verdict.]—See Brown v. Black well, 29 C. P. 
43.

Connsel — Conflict.] — Junior counsel are 
not at liberty to take positions in argument 
which conflict with the positions taken by 
their leaders. International Bridge Co. v. 
Canada Southern It. IV. Co., 7 A. It. 229. 
Hut see 19 C. L. J. 358.

--------  Objection to Charge.]—The rule is
the same in criminal as in civil cases, at any 
rate where the prisoner is defended by coun
sel, that any objection to the charge of the 
presiding Judge, either for nondirection or 
for misdirection, must be taken at the trial, 
and if not then taken it cannot be afterwards 
raised, especially where the evidence fully 
sustains the verdict. Eeyina v. Fiek. 19 C. P. 
37H.

-------- Objection to Baling. ] — Observa
tions on the duty of counsel when dissatisfied 
with the ruling of the Judge at nisi prias. 
l^arsons v. (Juirn Ins. Co.. 43 V. R. 271.

. Nonsuit— Defendant's Eisk—Itri'ersal in
Appeal--- lodgment for Plaintiff.] —At tin-
trial counsel for the defendants objected that 
there was no sufficient case made out upon
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one branch of the plaintiff's claim, the rectifi- 
eation of an agreement. The plaintiff's coun
sel thereupon declined to argue the point un
til the evidence was closed, and the defendants 
then called one witness upon another point : as 
to the rectification, the Judge ruled that the 
plaintiff had made out no case, and as to the 
other points he decided in defendants’ favour, 
and dismissed the hill with «Mists. Thereupon 
the plaintiff appealed, and the decree was re- 
versed ami the relief prayed for given to the 
plaintiff. On settling the certificate of judg
ment the solicitor for the ilefemlants objected 
to that part «if it which «lirecteil the taking 
of the accounts between the parties, anil that 
creilit should he given for $40,000. the value 
of the plant, tkc., seeking to have the action 
remitted to the court below, in order to con
clude the trial and take such evidence as the 
ilefemlant might adduce in support of this 
«►fence, anil moved the court to vary the eerti- 
ficate accordingly: — Held, that the ilefemlants 
were bound by the course which they had 
elected to adopt, and the application was re
fused with costs. Macdonald v. Worthington, 
7 A. It. Ml.

--------  Plaintiff not Heady.) — Where de
fendants' counsel was ready at the assizes, and 
the plaintiff's counsel not being prepared, the 
cause was struck out:—Held, that defendants 
were not entitled to costs for not proceeding to 
trial pursuant to notice, but their proper 
course was to have insisted upon a nonsuit. 
Croft* v. McMaatcr, 3 1\ It. 121.

Witness — Croaa-examination — Several 
Defendant*.] — The defendants appeared by 
the same attorney, pleaded jointly by the same 
attorney, and their defence was. in substance, 
precisely the same, hut they were represented 
at the trial by separate counsel. On examina
tion of plaintiff's witness both counsel claimed 
the right to cross-examine the witness:--Held, 
that the Judge was right in allowing only one 
counsel to cross-examine the witness. Wal
ker v. McMillan. «» 8. (' It. 241.

IV. Issue Kook.
The L. I*. Act. 18.70. s. 1.74. having dis 

pensed with the sealing and passing of the nisi 
prius record, the Knglish practice, as to 
making up and delivering paper hooks and 
issue books, was introduced here by rule .'$.'{ 
of T. T. 18.70. By S. V. ('. c. 22. s. 203. 
it was provided that the record need not 
la- sealed, but should be passed and signed as 
therein declared: and in consequence, by rule 
of court of II. T. 311 Viet., 1870. issue books 
were abolished. This rule will be found in 38 
V. C. K. .724 and 20 C. P. 250. The following 
cases, relating to issue books while they were 
in use. are therefore only referred to:—Com
mercial Hank v. Lee. 0 L. J. 21 : Skclaey v. 
Manning. S L. J. KM*: Recce* v. Eppra, 10 (’. 
P. 137 : Honlton v. •lone», 10 L. J. 40; Camp
bell v. Pettit. 20 V. ('. K. .707: Wclnh v. 
O'It rien. 29 V. ('. It. 474: Walkem v. Dono
van. 5 1\ It. 118; Commercial Hank v. Ilarri*, 
ib. 214 ; McDermott v. Elliott 9 ('. L. J. 239: 
Ilarri* v. Peck, 12 C. L. J. 279.

Abolition — Ejectment — Jury A'ofier.]— 
See Ilarri* v. Peck. 7 P. It. 5.

Irregularity—Waiver— Amendment] — 
See Harrington v. Fall, 1.7 (*. P. .741, Follow
ed in Campbell v. Kemp, 10 C. P. 244.

--------  ll'flircr—Delay.]—See McHcan v.
Duffy, 4 V. It. 338; Ho** v. Me Lay, 0 P. It. 14.

See, also, ante III. and po»t XVI.
1. AiiMirer* to (JucHtion* and Finding*.

Advisability of Putting Questions.]
—The new system of calling upon juries to 
reply to specific questions considered, dis
cussed. and questioned. Canada Central H. 
IF. Co. v. McLaren, 8 A. It. .704.

Application of Evidence — Judge'* 
Charge.] — An objection was taken to the 
charge, as being adverse: — Held, that the 
charge could not lie complained of here, for to 
give effect to the objection would be to com
pel the Judge to submit the case to the jury, 
leaving them to apply the evidence without 
any assistance from him. which was not the 
practice in this Province. .S'cougall v. Staple- 
ton, 12 O. It. 200.

In an action against McK. and M. for goods 
sold and delivered, the plaintiff swore that he 
hail sold the goods to the defendants and on 
their credit, and his evidence was corroborated 
by the defendant McK. The defence shewed 
that the goods were charged in plaintiff's books 
to C. McK. & Co. (the defendant McK. being 
a member of both firmsi, and credited the 
same way in C. McK. & Co.'s books, and that 
the notes of C. McK. & Co. were taken in pay
ment. and it was alleged that the sale of the 
goods was to C. McK. Ac Co. The trial Judge 
called the attention of the jury to the stale of 
the entries in the books of the plaintiff and of 
C. McK. A: Co., and to the taking of the notes, 
and to all the evidence relied on by the de
fence. and he left it entirely to the jury to 
say to whom credit was given for the goods : 
—Held, affirming the judgment in 27 X. K. 
Itep. 42. that the case was properly left to 
the jury; and a new trial was refused. Miller 
v. Steplii n*on, 10 8. ('. It. 722.

Assent of Counsel to question Itbjee 
tlon Eatoppd.] it was objected that a false 
representation alleged by defendant Imd not 
been found to he false to the knowledge of the 
plaintiff company : — Held, that a question 
with regard to such representation, put to the 
jury, having been assented to by counsel on 
both sides as otic the finding on which would 
be decisive, it was too late to take this objec
tion : and the effect of the finding must Is- 
taken to be that the plaintiffs knew the repre- 
sentation to be false. Star Kidney Pad Co. 
v. Greenwood, 5 O. It. 28.

Contradictory Findings Y*tr Trial 
Damage*.]—Where a jury found (It that the 
death of the plaintiff's wife had been accele
rated. but not to any appreciable extent, by 
taking a dose of tartar emetic negligently sup
plied by the defendants; (2) that the plaintiff 
had suffered no damage thereby, but that liN 
minor child had incurred damages to the ex 
tent of $1.090:—Held, that the action must 
be dismissed, because the damages attributable 
to the defendants were, on these findings 
(which could not properly he disturbed i. in 
appreciable and irrecoverable. The court be
low was In error in directing a new trial
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mi ilif assumption that the findings ns m dam
ages were contradictory and illogical. Kerry 
V. England. (1S98I A. C. 742.

Duty to Answer Questions — (icncral 
l"i edict. |—It. S. O. 1877 c. 50, s. 204, makes 
it imperative upon the jury to answer ques
tions submitted to them, and prohibits them 
from giving a general verdict instead. But 
the Judge, after having put questions, may. 
nevertheless, in his discretion receive a general 
verdict. Furlong v. Carroll, 7 A. It. 145.

Duty to Submit Questions.] — The
Judge is not bound under the <>. J. Act to 
submit questions in writing to the jury. I.ett 
v. SI. Lawrence and Ottawa It. IV. Co.. Hin
ton v. St. Lawrence and Ottawa II. IV. Co., 
1 O. It. 545.

Equitable Issues—Itrcental of Finding.] 
—There is nothing to prevent a Judge direct
ing the jury to find on equitable issues. In 
this case, the jury having found for the de
fendants. the court, on the evidence, directed 
judgment to lie entered for the plaintiff. Itac 
v. McDonald, 13 U. It. 352.

False Imprisonment—(icncral Verdict.] 
—in an action for false imprisonment, judg
ment cannot be entered upon answers to ques
tions submitted to the jury, and a finding, in 
answer to a question, of n certain amount of 
damages, is not equivalent to the general ver
dict which must In- given by them. (Jordon 
v. Denison, 22 A. it. 315.

General Verdict—Findings Inconsistent 
with. I—The court refused to quash a convic
tion under the Liquor License Act. affirmed 
on appeal on the ground among others that 
the general verdict of guilty was inconsistent 
with the answers of the jury to specific ques
tions. Itcgina v. (Jrainger, 41 i V. C. It. 382.

-------- Findings Inconsistent with—ID com
mendation.]—In an action for wrongful dis
missal the jury found : (1) that there was n 
final bargain between the parties: (21 that the 
plaintiff was to get $!HNi a year; and in ans
wer to the question, " It being a condition of 
the bargain that the plaintiff’s term of service 
should end if he was not lit to do the duties 
of a captain, was the plaintiff fit to do the 
duties of a captain?” (3 l "It has not been 
satisfactorily shewn by the evidence and 
(4 i the plaintiff was dismissed : and added as 
a rider the following: " Your jury, believing 
that the plaintiff did not receive proper aid in 
the discharge of his duty, would recommend a 
verdict for plaintiff of $100.” The Judge en
tered a verdict for the defendant, and the 
plaintiff moved to set it aside. A divisional 
court lieing equally divided, the motion to set 
aside the verdict was dismissed ; but the court 
of appeal directed the judgment entered for 
tlie defendant to be reversed, and judgment for 
SUNl with county court costs to lie entered for 
the plaintiff, unless the defendant eh-cted to 
have a time named to take a new trial. St. 
Denis v. Harter. 13 O. R. 41. 15 A. R. 387.

--------  Findings Ineonsistent with — Xoti-
8 a if.]—In an action on a policy for $1,800. 
upon goods which the insured at the time of 
insuring e-timated at a cash value of $4,500, 
the jury were asked, among other questions, 
" Mid T. (the insured I reasonably and actu
ally believe that such stock in trade was then 
of the fair value of $4.500.” They answered : 

Vul. 111. 0—810—TO

" " <* cannot believe that he could think such 
a thing:" but said, when they handed in their 
answers, that they wished the verdict to Is* 
entered for $1,200, which they found to be tin» 
loss sustained :—Held, that on this finding de
fendants were entitled to succeed : and a non
suit was ordered. Xcwton v. (ion District 
Mutual Fire Ins. Co., 33 V. C. It. 02.

-------- Might to—IVciiver—Malicious 1‘rose-
eutmn.| — By ss. 203. 204. of the C. !.. I*. 
Act, It. K. 0.1887 e. 50. except in certain 
actions, including malicious prosecution, the 
Judge may require the jury to answer ques
tions; and "in such case the jury shall ans
wer such questions, and shall not give any 
verdict :” and by >. 252, the parties in person, 
or by their attorney or counsel, may waive 
trial by jury. In an action for malicious pro
secution, the trial Judge, without objection, 
left certain questions to the jury, which they 
answered, but added that their verdict was for 
the plaintiff. The Judge disregarded the gen
eral verdict and entered judgment, on the ans
wers to the questions, for the defendant : — 
Held, that the parties must lie assumed to 
have waived their right to a general verdict, 
and assented to judgment on the specific find
ings of fact : for. if they could waive trial by 
jury altogether, there was no reason why they 
could not agree to the course adopted in this 
case. The jury, therefore, in finding a general 
verdict, were doing what it was agreed they 
should not do, and what the parties and the 
court dispensed with their doing. (iow> r v. 
Lusse, Hi O. It. 88.

Inconclusive Findings — F.ffrct of.] — 
The Judge at the trial, under 37 Viet. c. 7. s. 
32 (O.i. submitted certain questions to the 
jury, but they left one unanswered, which he 
deemed so material that he was not able to 
enter a verdict, and discharged the jury :— 
Held, that tin- court could not enter a non
suit, umlerJU Viet. e. 12. s. 10 (O. i. and that 
s. 33 of 37 Viet. e. 7 would not apply, for 
there was no verdict to move against. The 
point being new. the rule was discharged with
out costs. Armstrong v. Stewart, 28 ('. I'. 45.

In an action for slander the jury returned a 
finding of no damage, but said they could not 
agree as to whether their verdict should be 
for the plaintiff or defendant : upon whic h the 
trial Judge directed judgment to be entered 
for the defendant, dismissing the action :— 
Held, that the finding of no damage did not 
dispose of the action, but that there should 
have been a finding on the charge of guilt ; 
and a new trial was directed. Wills v. Car
man. 14 A. It. 05(1, considered. Hush v. Mc
Cormack, 20 O. R. 407.

At the trial of an action for malicious pro
secution, tin- jury, in answer to questions, 
made two findings in favour of the plaintiff, 
but found that he was entitled to no damages. 
The trial Judge expressed the opinion that m» 
verdict could he entered for either party, and 
refused motions for judgment made by both. 
The plaintiff, treating the trial as void, gave a 
new notice of trial for a later -filings. A 
motion by the defendant to set aside this no- 
tice was refused by a local Judge and by a 
Judge of the high court on appeal, 'flu- idain- 
tiff then entered the action for trial, but the 
presiding Judge refused to try it, holding that 
it was not properly before him. I'pon appeal 
by the defendant from the order in chambers 
refusing to set aside the notice of trial, and
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ii|Min motion hy tlie plaintiff by way of nppeal 
from the ruling of tlie Jmlge at the second 
trial, or for leave to move against the limling 
of no damages at the first trial, notwithstand
ing that two sittings of the divisional court 
had passed since that finding :—Held, by the 
Queen's Is-ndi division, that, although no judg
ment could he entered for either party, the 
findings of fact remained, and neither party 
could ignore them and proceed to trial again 
as if they did not exist ; the trial Judge could 
do nothing hut order or refuse judgment upon 
them ; it was for the divisional court to deal 
with the action and the findings, either hy 
sending it down for a new trial or by ordering 
judgment for either party under rule 7."»."»; and, 
under all the circumstances of this cast», the 
proper course wax to give leave to move for 
a new trial notwithstanding the lapse of time, 
and upon that motion to set aside the whole 
of the findings and order a new trial, it. S. 
O. 1SS7 e. 44. s. 84. and rules 781» and 7D2, 
considered. Wills v. (airman, it A. it. •'>'»< 1, 
specially referred to. Stenna v. (iruui. Il» P. 
If. •-‘lu. Sis* the next five.

This action was tried with Stevens v. (iront, 
mite, and came liefore 0>e«r<>111111011 ideas divi
sion upon the same state of facts as that upon 
which that action came before the Queen's 
bench division:- -Held, that the judgment of 
Ilk» trial .lit ige at the first trial was a judg
ment of the high court, ami. as neither party 
moved against it. it was a binding adjudica
tion that no verdict could Is* entered on the 
findings of the jury, and the Judge at the 
second trial should have proceeded to try the 
Action : and a motion to the divisional court 
was not m-cessary. McDermott v. (iront, It»
r. a. 215.

At the trial of an action for negligence 
causing the death of a servant of the defend
ants, the jury, in answer to questions, found 
that the defendants were guilty of negligence 
which caused the accident, and assessed the 
plaintiffs* damages, hut disagreed as to and did 
not answer a question nut to them as to whe
ther the deceased, with knowledge of the 
danger, voluntarily incurred the risks of the 
employment : -Held, that judgment could not, 
under these circumstances. Is- entered either 
for the plaintiffs or the defendants. Held, 
also, that as mmiii as a decision was given, to 
which both parties yielded, that no judgment 
could he given for either »f them on the find
ing*. there was an end of the trial, and either
party was at liberty to give a new noth..... .
trial" and again to enter the action for trial, 
as upon a disagreement of the jury, without 
moving to set aside the findings and for a new- 
trial. MeUeriuott v. (iront, 10 P. It. 215. ap
proved. Stevens v. Urout, lb. 210, overruhsl. 
paulknor v. Clifford, 17 P. It. 3(81.

.*«« Manitoba f ret Preaa Co. v. Martin, 21 
8. V. It. 518.

Inconsistent Findings.| — Held, that 
the trial Judge was within his right and duty 
in sending the jury hack to reconsider their 
findings after pointing out their inconsistency. 
Peucken v. imperial Hank, 20 O. It. 325.

Indefinite Answer Sufficiency. ]—In an 
action against a railway company for injuries 
caused by a collision at a crossing, the jury in 
answer to the question, “If the plaint iff* had 
known that the train was coming, would they 
have stopped their horse further from the rail
way than they did," said " Yes:" Held, that 
though this was not very definite, yet. taken

with the evidence on which the jury acted, it 
was sufficient. Itoaenbergtr v. tirand Trunk 
It. It . Co., 32 C. P. :i4!».

Neglect to Answer Questions Oeuvrai 
Verdict—Indict mi nt.]—On an indictment for 
nuisance in obstructing a highway, judgment 
had lieen arrested, ami a second trial had, in 
order to take the opinion of the jury on a 
I «articular question which the court thought 
material. The jury upon the second trial 
found a general verdict of acquittal without 
answering such question, which was submitted 
to them hy the Judge. The indictment had 
not been removed by certiorari :—Held, there
fore that the court could not interfere by 
staying the entry of judgment until a new 
indictment could be preferred. Semble, that 
the jury had a right to find generally as they 
did. Itegina v. S pence, 12 1". C. H. 511).

Question for Jury — Aaecrtainment of 
Hum.I—It was not improjier to leave to the 
jury the question whether the amount in this 
case was ascertained hy the net of the parties. 
Wutaon v. Severn, l> A. It. 550.

Question Put after Verdict. | -Where 
a question was not put to the jury until after 
they had rendered their verdict and answered 
the other questions submitted t-» them, and 
after the Judge hud been moved for judgment 
upon tins*» answers, but it was done while all 
the parties uud their counsel were pri-seiit and 
liefore the jury had left the court room : 
Held, that the question had been properly put. 
McLaren v. Canada Cmtral It. 11 . Co., .'12 V. 
1*. 324.

Uncertain Finding. | — The jury were 
asked: "Did the defendant’s house interfere 
injuriously with the light of the plaintiff's 
house'/" They answered. " Yet*, but not In
juriously Held, that in effect a question of 
law had been submitted to the jury, and that 
the finding was too uncertain to support a 
judgment for the defendant. Carter v. Ora 
sett, 14 A. It. (185.

-------- Street It nil ira pa—Xegligenec.]—See
Hutran v. Toronto It. II". Co., 21» S. C. It. 717.

See Webber v. McLeod. If. <). It. (KM); Pro
vidence ll aahington Ina. Co. v. («'croie, 14 S. 
C. It. 731.

2. Challenging Juror a.
For Cause — Waiver—Huhan/uent Objec

tion Ynr Trial Venae—liai*. | — At (la- 
trial of an action the defendant's counsel chal
lenged a juryman for cause. On the trial 
Judge stating that lie did not think any cause 
was shewn, and that the counsel had better 
challenge peremptorily, the counsel did not 
claim the right to try the sufficiency of any 
cause against the Impartiality of the juryman, 
hut accepted the opinion of the Judge, and the 
juryman remained on the jury :—Held, that on 
a motion for a new trial an objection to the 
juryman could not he entertained. The action 
was tried at II.. and a new trial was moved 
for nt a place other than 11.. because the jury 
there were biassed against defendant : Held, 
that this formed no ground for a new trial 
Wood v. MePheraon, 17 (>. It. 1(13.

Peremptory Challenges Several D< 
fendant« ttbjeetion- Waiver. |—The defend 
ants, having delivered separate defences and
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being separately represented at the trial, 
claimed to In- entitled under the Jurors Act, 
li. S. I). 1887 <-. 32. s. 110. to four peremptory 
challenges each, which, though objected to by 
the plaintiff, wax conceded by the Judge, and 
the defendant* challenged six jurors lietween 
them, ami the trial proceeded, resulting in a 
verdict for the defendant* :—Held, upon mo
tion by the plaintiff, that there had been mis
trial. and the plaintiff was entitled to a new 
trial. Vnder the above section the defendant* 
were only entitled to four peremptory chal
lenges between them. and. inasmuch as the 
plaintiff took the objection at the time, be hail 
not waived his right to complain by proceed in g 
with the trial, I'.mye y v. Cameallen, 24 O.
it. tins.

it. N/ifrial Jury.

Application fop—Tiini'.] —Where a de
fendant applies for a special jury, he must do 
so in time to permit of the juror* being sum
moned, otherwise the common jury will not la- 
held to la- superseded, f 'landinan y. Meknon,
S 1 . C. It. 281.

Cost* — Certificate fur.)—An application 
for a certificate for a special jury, must Is- [ 
made Immediately after the trial. Ilinkleg \. 
Itr jardine. Tay. 177.

The trial Judge certified for the defendant's 
costs of a special jury summoned at his in
stance. Farguhar v. Robert mm. VI V. It. 1511.

Striking Xntire of—Time.J—There must 
be four clear «lays' notice of striking a special 
jury: therefore a notice given after 11 a. m. 
«ut Saturday, for 11 a. in. on Tuesday, is not 
sufficient. Ilrll v. FI intoft, 3 !*. C. It. 122.

lit. S. O. 1SU7 c. til. s. 117, requires four 
full «lays.J

Si mmI 7 Hat. \ If a special jury be 
'truck previous to an nx-iz.e. ami tin- cause is 
irregularly tried at that asxizi- by a common 
jury, ami the verdict afterwards set asidi*. it 
is irregular to try the cause a second time by

«•«million jury, no new special jury being 
i rin k. McMartin v. l,oinll. T. T. 3X4,

Viet.

-------- Timr for—Xumber of Juror».]—A
special jury cannot be strm-k after the com
mission «lay <«f tin- assizes; but it is no objec
tion to such a jury that the sheriff has not 
summoned sixteen jurors, if a sufficient num
ber attend to try the cause, (Jun-re, shouhl 
not a veilin' ami distringas issue in such a 
case. Murrey v. Ma yuan!, 4 O. S. 323.

Su Sailer v. Mel,roil. 10 L. J. 70.

4. Withdrawing l'une from Jury.

Division Court —Fact» not hinyuted.]- 
In a division court Milt a jury was ili-mamleil 
ami «•alleil. but the pri-slding Judge witlulrew 
from their consideration everything exc«-pt the 
amount of «huilages to be awarded. saying that 
there were no facts in the case «lisputeil. tin-

plaintiff's evidence being uncontradicteil. The 
jury assessed the damages and judgment was 
entered for the plaintiff:—Held, that where 
the plaintiff furnishes evidence which the 
Juilge thinks sufficient to support his case, tin- 
case cannot be withdrawn from the jury : tin- 
mere fact that the defendant does not «'all evi
dence to controvert the plaint iff* evidence 
doe* not conclude the matter, for tin- jury 
might refuse to credit tin- plaintiff, ami pr«i- 
perly find a verdict for tin- ilefendant. The 
Juilge in this « use exceeded his jurisiliction by 
assuming the functions of tin- jury; and the 
right to have the ca*e submitti-d io tin- jury 
being an absolute statutory right, tin- violation 
of it was grouml for prohibition. He /.«in* 
v. Old. 17 <). It. tun.

-------- (Jueution of Lair—Hen Judicata. | —
Wln-n an issue arises on the plea of res judi
cata. the iiletitity of tin- facts in the foniu-t 
«•use with those in the existing case is a mat
ter for the jury when tin- trial is by a jury in 
a division court. In a case in a ilivlsion 
«■mirl where the defence of res judicata 
hail liei-n raised, ami in which a jury 
noti«i- had been given, the Juilge determined 
tin- case himself, ami refused to allow it to In- 
trie«l by a jury: Held, that lie hail no juris
iliction to ilo so. ami that a mandatory oriler 
must go to compel him to try the «as.- in ac
cordance with the practice of the court. In re 
Cowan v. A file, 24 O. It. 338.

Malicious Prosecution - Cart of 
Charge.) in an action for malicious prosecu
tion of a charge of theft of several articles.

1 tin- trial Juilge held that there was no reason- 
! able and probable «'ansi- for charging the theft 

of some of tin- articles, and withdrew th«- case 
as to tlu-m from the jury, but In-lil otlu-rwis- 

; as to the other articles, ami ilirected the jury 
I that the fact that there was reasonabli- ami 
I probable cause to charge the theft of some of 
j the articles only bore upon the question of 

damages; anil the jury found a verdict for the 
plaintiff:—Held, that there was no misdirec
tion. Johnstone x. Sutton, 1 T. It. Ô17. con
sidered and distinguished. Itee<| v. Taylor, 4 
Taunt. 11111, followed. Million v. Tennant, 23 
O. it. 331».

Negligence -Council t—Reference to Court 
— l/i/»««i/.|—On the trial of an action against 
a railway company for injuries alleged t«. have 
been caused by negligence of the servants of 
the company in not giving proper not in- of 
the approach of a train at a crossing, whereby 
the plaintiff was struck by the engine anil 
hurt, the case was withdrawn from the jury 
by consent of counsel for both parties and re
ferred to the full court with power to draw 
inferences of fact, and on the law and facta 
either to assess damages to the plaintiff or 
enter a judgment of mmsult. On appeal from 
the decision of the full court assessing «lam
ages to the plaintiff:—Held, that as by the 
practice in the supreme court of New Bruns
wick all matters of fact must be decided by 
the jury, and can only be entertained by tin- 
court by consent of parties, the full court in 
consiilering the case pursuant to the agree
ment at the trial acti-d as a «luusi-arbitrator. 
and its ilecision was not open to review on ap- 
s-al, as it would have been if the judgment 
md lieen given in the regular course of judi

cial prix-edure in the court. Canadian Pacific 
U. M . Co. v. Fleming, 22 8. C It. 33.

See NoxsrtT.
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•%. Other Couru.

Ca»e Triable only by Jury -Troth - 
libel—Action »n the * ’«*<'. | An action for 
words written and published relating to 
» ri ii les of tin* pin inti fl’-’ mamifneture mid the 
rights of the plaintilTs under eertnin letters 
patent In virtue of which they via lined a 
■ it < • i io | m >|y of tile nmnilfttcture and * ale of the 
nrticles, is not an action of defamation prop
erly so called, hut an action on the case for 
maliciously acting in such a way ns to inflict 
loss upon the plaintiffs, and does not come 
within s. Ion of the Judicature Act. 1HU5, so 
ns to Is- triable only by a jury, unless by 
consent. Ihektruon v. Itudelifft, 17 I*. It. 
41*.

Dispensing: with Jury after Evidence 
Taken. | The Judge at the trial of an action 
has the power to dispense with the jury after 
nil the evidence Inm been taken, but the power 
should be spuringlv exercised. Murk* v. Town 
„f \\'indoor, 17 (). It. 7I'd. See Adair v. 
II ,i,h. !i u. |j. 1."»; Ilenmark v. McCunaghry, 
Lit V. I’. 5*13.

Disregarding Finding» of Jury -Ay- 
yellah Court. | - The power conferred oil the 
court by rule H1.1 to give judgment on the evi
dence before it. may be exercised I bough the 
re-ult be to disregard the finding of a jury, 
hut it must be used with great caution. Clay
ton v. I'utterton, 11- U. It. 435.

----------Trial Judge, j—Where, in the course
of ilie trial of an action before a Judge and 
jury, a motion for a nonsuit is made at the 
close of the plaintiff's case, and again at the 
close of tile whole evidence, and the Judge 
adopt- the course of taking a verdict, and 
of fully hearing and considering the motion, 
if necessary, after the verdict, the Judge may, 
in a proper case, nonsuit the plaintiff, notwith
standing a verdict of the jury in bis favour. 
1'•Thins v. I hitigerlield. ."«I l„ T. X. S. 535, 
and Connecticut Mutual Life Ins. Co. of Hart
ford v. Moore, ti App. Cas. t!4 I. distinguished. 
Finer v. Michigan Central It. V . Co., 27 A 
It. 122. 127. specially referred to. Uaedonald 
v. Mail Feinting Co., 512 t V It. 1*81.

Exposure of Body to Jury LY »«/• «« ■«. | 
—The plaintiff in nil action for bodily in
juries mav exhibit them to the jury for the 
purpose of having the nature and extent of 
the damage explained by a medical witness. 
He view of American authorities on this 
subject. The exhibition of injuries which 
have been sustained by another person, for 
the purpose of contradicting evidence given 
on behalf of the idainllff in such an action, 
is not permissible unless competent evidence is 
forthcoming to explain their nature: but. even 
with such evidence, •iilfere. Nnrnln ryer v. 
Canadian Taeifie It. IV. Co., 21 A. K. 2*21.

---------- Vf ir Trial—Minnmduct. of Juror.]
In an action to recover damages for alleged 

malpractice the plaintiff is not entitled to 
shew to the jury the part of the body In ques
tion for the purpose of enabling them to 
judge as to its condition. Sornherger v. Can
adian Pacific It. W. Co., 24 A. II. 2*21. ap
proved mill distinguished. Attempting to dis
suade a witness from giving evidence is such 
misconduct on the part of a juror ns would 
justify the granting of a new trial. Laughlin 
v. Haney. 24 A. H. 43*

Failure to Agree IH*mi*»ul of Artiun.] 
—When in an action tried with a jury the 
presiding Judge holds that there is evidence 
to submit to the jury and refuses a nonsuit, 
lie cannot, ii|hhi the jury disagreeing, him
self decide under rule 7 s* • in the defendant's 
favour, upon his own view of the evidence. 
Judgment in 30 <1. It. *210 nilirmed. Finer v. 
Uiehiyan Central It. IV. Co., 27 A. It. 122.

—----- Trial by Judge alone.]—In an nr-
tion of seduction no appearance was entered ; 
the plaintiff then filed a statement of claim, 
to which no defence was made, ami interlo
cutory judgment was signed, and notice of as
sessment of damages given. The defendant 
did not appear at the trial, and a jury was 
called, who disagreed as to the amount of dam
ages, and were discharged. The Judge then 
tried the case himself without a jury, upon 
a fresh taking of evidence, and assessed the 
damages, and gave judgment for the plain
tiffs. Semble, that under the O. J. Act and 
former practice, the Judge in such an action 
had no power to dispense with the jury. 
<jmere, whether in any event, a jury having 
been called and disagreed, they could be dis
pensed with, and a retrial had without a new 
notice; but it was unnecessary to decide the 
point, as it was not satisfactorily established 
that the writ of summons hud been served on 
tlie defendant ; and he was therefore allowed 
to have a trial on the merits. Adair v. Wade, 
U < 1. It. 15.

See Nonsuit.

Fining Juror» It' mi»*ion.\ 1 tv lile 
era I construction of the Estreat Act, 7 Win. 
IV. o. in, the court will in certain cases re
lieve jurors front lines imposed on them at 
nisi prias, after the fine lia» been levied by 
the sheriff. In n ('ole, t$ O. S. 425.

Incompetency of Jnror» A • w Trial. | 
—A new trial was ordered, uihiii payment of 
costs, where it was shewn that one of the 
jurors WIVI not selected to be of the panel, 
t lui t another was so deaf that he was not able 
to hear some of the most Important evidence, 
ami that a third was in such friendly rela
tions with the defendants, an Incorporated 
company, as should have induced him to de
cline i<> sit on the trial. Cameron v. (It- 
tana Fleet rie It. IV. Co.. .12 U. It. 24.

Influencing \ • iriyayer Artieh — Objee- 
tion W ait er. | I till ing the trial of an ac
tion for libel tlie defendant- published in their 
newspaper a sensational article with reference 
thereto. The plaintiffs’ solicitor was aware 
that the article bad come to the hands of one 
or more of the jury, but did not bring the 
matter to tlie notice of the court, or take any 
action with respect to it. and proceeded with 
tlie trial to its close, when the jury brought 
in a verdict for the defendants. I'poll a mo
tion for a new trial upon the ground of iin- 
proper conduct towards and undue influence 
upon the jury Held, that tlie objection was 
too late. liffanii v. !/« Arc, Mttealf V. I/* 
A--. 21 H It 551.

See New Thial.
Lunacy -Mandat' to Sheriff—Hxhau* 

tion. j On an application in lunacy, the court 
ordered the sheriff to empanel a jury for the 
then next sittings of the court. The matter 
was not proceeded with until the sittings suc
ceeding tlie next : and the matter then coming 
on :—Held, that the panel was not properly
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r.iii'iiiiiii'fl : thaï tin* sheriff's nutliorlty t<i 
summon a jury was confined to tin- first sit
tings after tin- ilntv of tin- order. In re ,1/c- 
Suitl/. 13 (Jr. 4(13.

Omiaaion to Swear Juror. |—The i-ourt 
will not grant n new trial because one of the 
jurors Inis not been sworn, where no injustice 
is done thereby. (Jooxe v. Urn ml Trunk If. 
» . Co.. 17 O. B. 7-1.

Ovcrholdlng Tenants IHxchargc of 
■lurii- Authority for Acir Jury.]—Held, that 
tin* fact of a jury being unable to agree, and 
so discharged, in an overholding tenancy case, 
does not determine the authority of the com
missioner to summon a second jurv. In re 
Uubeock, it L. J. IS.-,.

The fact of the jury having been discharged 
by consent of parties, does not prevent the 
« fit being still proceeded upon. Ih.

Setting aside Verdict /></. r in inn lion of 
Action by Court.] Held, that this being a 
case which before the ( t. .1. Act would have 
Iweii in the sole jurisdiction of the court of 
chancery, to grant the relief asked, the di
visional court could act without tin- interven
tion of a second jury : and, the evidence fail
ing to establish the plaintiffs right to the re
bel asked for. the decree was set aside; but 
as to the damages, as they bad not been moved 
against, they were not interfered with. Jama, 
v. China,t. 13 U. It. 1 In.

Special Order Directing Trial by
Jury. |—See Thurlotr v. Heck, '.» 1’. It. lit 18 ; 
Re Larin, Jack non v. Scott, 11 V. It. 107, 
I>oxt VI. 3.

Withdrawal of Juror.|—The withdraw
al of a juror at a trial has the effect of con
cluding the suit, and. with it. of determining 
the whole cause of action, l'luki v. ('/«/»/», 
s r. it. ir_\

Write for Jury. |—See Houlton v. Fitz
gerald. 1 V. ('. It. 47(1.

VI. .1 iky Notice.

1. Filing ami Serving—Practice.

Irregular Notice—Trial Purxuant to—
Verdict—U'aiirr of Objection.]—An order di
rected the trial of an isMie in an Interpleader 
matter. The plaintiff served the issue, but 
did not serve with it a jury notice ns required 
by it. S. (>. 1877 c. 04, a. 4. lie subsequent
ly served a jury notice with the notice of trial. 
The defendant did not appear at the trial, and 
a verdict was rendered for the plaintiff, who 
afterwards obtained I on notice» in chambers | 
an order for costs :—Held, affirming this order, , 
that the verdict obtained on the trial by a jury , 
was not a nullity, but only ir egnlnr, and not 
being moved against promptly should stand. 
Lemon v. Lemon. Il V. It. »«.

Last Pleading -hander on Replication. ]
A defendant can. under the Law Reform 

Act. 1868, s. is. give a notice for a jury v ith 
a pleading which joins issue on a replication, 
taking issue on the defendant's plea. Quebec 
Hunk v. (Iray, 5 1*. It. 31.

--------  Refiling.]—Where joinder of issue
had been filed before the Act came into force,

the plaintiff was allowed t„ withdraw it. and 
file another with a notice requiring a jury. 
Synge v. Ahl,cell, I*. R. S»4.

----------- /.*' filing " • \ ',1ire of Motion. I
—-The plaintiff omitted to file a jury notice 
with his last pleading, and applied parte 
for leave to withdraw the last pleading and 
refile it with a jury notice. The leave was 
granted :—Held, on appeal, that when the 
plaintiff came to the court to be relieved from 
liis slip, he should have been called upon to 
shew that the ease was one which should In- 
tried by a jury, and tlmt unh-s lie had been 
able to do so the defendants should not have 
had their statutory right to have tin* case tried 
by a .lodge without a jury taken away. 
Held. also, that notice of the motion should
have l.... given to the defendant, in accord*
ami- with the spirit <>f rule it Mi. o. .1. Act. 
The appeal was treated as a suintantiv,- mo
tion for leave to tile the jury notice, and the 
order was nllirtued without costs. l‘o,n II v. 
City of London A**urnm< Co., Poicell v. 
Quebec In*. Co., lit I'. R. .“lit».

-------- Similiter.] With his joinder of is
sue, the plaintiff served not it..... . trial for the
chancery sittings. Ilefendaut afterwards serv
ed a -iuiiiitcr and jury notice: Held, that the 
similiter and jury notice were good, and that 
the notice of trial must be set aside. McLaren 
v, McCuuig, 8 1*. It. Ô4.

------ — Socond tffmflifer.1—The plaintiff
joined issue upon defendants pleas, and at 
the same time filed a similiter, without a jury 
notice, for the defendant. Afterwards the de
fendant tiled a second similiter, and with it a 
ury notice :—Held, that the defendant should 
lave filed a jury notice with his pleas ; that 

the first similiter was good ; and that the sec
ond was unnecessary, and must, together with 
the jury notice. Is- struck out as bad. Hyde 
v. Cumncu, 8 1’. 11. 137.

Omission to File—Order Curing.] — 
Where a jury notice is served in due time, 
but by inadvertence is filed too late to comply
with K. s. i » issT r. n. x 7s (2), there is
power to make an order allowing it to stand
a- e g... i notice; end each an order should be
made if the case is one pro|s-r to lie tried by 
a jury. Macrae v. .Vue* Printing Co., HI 1\ 
U. 3(14.

Time for—“ Hcforc the Sittingh "—Post
ponement from Aon-jury Sitting*. |—R. 8. ( ». 
1887 c. 44. s. 78, s.-s. 'J, provides that a party 
to an action desiring to have it tried by a 
jury shall, "'at least eight days before the sit
tings at which the action is to be tried." tile 
and serve a notice therefor. R. 8. (). 1887 
c. .72. s. 148, provides that no record con
taining i-siies to be tried by a jury shall be 
entered for trial unless the fee of #3 required 
by that section lie first paid. The trial hav
ing been post|s,ned from a non-jury sittings, 
the plaintiff, before tie* following assizes, filed
and served a jury notice :• Held, that con. 
rule ( 18881 «id was not intended to over
rule s. 148, but was only aimed at protecting 
litigants from Is-ing required to pay a new 
fee for entering their actions for trial a sec
ond time, and not to relieve them from the 
payment of any other usual fees. The plain
tiff had the right to give the jury notice, pay
ing the jury fee, and annexing the jury notice 
to tin* record at the time of setting down.
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Hunhury v. .Manufacturera’ /h», t'o.. 13 1*. H.

--------  Computation of Day*.]—Tin* plain
tiffs having un the 3let October. iSÏHi. served 
notice nf trial fur a non-jury sittings tu Is- 
held on tin* 17tli November. ISSNl, the defen
dant un tin* luth November, IS'.mi, served a 
jury notice : Ilehl, that iliis noti<-«* was had ; 
fur it was not served at h*a>l eight days be- 
fore tin* sittings at which tin* action was to 
hi- tried, as required by It. S. O. 1887 <•. 44. 
s. 78 <2i. M car ill v v. Carroll, H 1'. It. Tit.

-------- Delivery of Defence. 1 — (juu-re,
whether a defendant can properly give a jury 
notice before delivery I>f lii< statement of de
fence. I.limit r v. Didmon, Hi I'. It. 74.

2. Striking ouI.
(a) .4» a Mathr of Dincrrtion.

By Judge or Officer in Chamber* 
before Trial. | In general a jury notice w ill 
he Struck out mi tin- application of the de
fendants when the claim is fur unliquidated 
damages against a corporation. A,lien v. 
li in nil Trunk U. W. Co.. lit C. !.. J. 199. 
See Mon in v. Citg of (Miami. 13 (J. L. .1. 2U0.

Where the came of a<-tion was one of a 
purely common law character, and none of the 
defences or replies presented issues of a mere
ly equitable character, the order of a local 
master striking out tin* defendant's jury no
tice was reversed. If it were shewn that there 
was likely to he a great complexity of facts : 
—Semble, that such an element alone would 
not la* a reason for dispensing with a jury in 
a common law action Hunk of Hritinh \orth 
America v. Lddy, !» p. it. 4»SK.

The action was for the amount of a bill 
for medical attendance : no equitable i-sue 
was raised, and it clearly appeared that the 
only matter in dispute was the amount of the 
bill :—Held, a proper case for a .Judge in 
chandlers, under It. 8. (). 1877 v. 50, s. 255, 
to strike out the jury notice. Pickup v. Kin
caid. 11 P. It. 445.

A Judge in chambers or the master in cham
bers has jurisdiction under s. Stl of the Judi
cature Act, It. S. t». 1887 e. 44, to strike out 
a jury notice where it has been regularly serv
ed : hut the jurisdiction should not he exer
cised. Is-cause the exercise of it will hamper 
the discretion of the trial Judge. Itrintol and 
Went of Fnylaml Loan Co. v. Taylor, 15 P. 
It. 310.

Since the passing of the rules of 4th Janu
ary. 1804. providing for the holding of sepa
rate jury and non-jury sittings for the trial of 
actions, it is desirable to have the question 
whether an action is to he tried with or with
out a jury settled at as early a stage n« pos
sible. A Judge in chambers has full discre
tion umler s. so of the Judicature Act, It. S. 
I ». 1>h7 c. 4 1. to order that an action shall 
he tried without a jury, and that discretion 
is not lightly to lie interfered with. And 
when* a Judge in chamhers reversed an order 
of a local Judge, and struck out a jury notice 
in an action for an injunction to abate a nuis
ance and for damages, his order was affirmed 
on appeal. Held, in chambers, that the action

was one within the exclusive jurisdiction of 
the court of chancery before the Adminis
tration of Justice Act. 1873. and could I»- 
mon* conveniently tried without a jury. Land
er v. IHilmon, l»i I*. II. 74.

The Crown coming into the high court of 
justice is in the same position as the subject : 
and a Judge, on the application of the Crown, 
can make an order striking out a jury untie» 
given by i he defendants. Rule 304 applied. 

i If Iwfore the trial the court or Judge has or
dered that the action may Is- tried without a 
jury, the Judge presiding at the trial has no 
power to direct it to he tried by a jury. 'Tin 
Queen v. (Irani, 17 P. R. 105.

A jury notice should not Is* struck out by 
a Judge in chambers, upon a motion made be
fore the trial, simply upon the ground that tin- 
action can I»- more conveniently tried with
out a jury; that is a matter which should be 
left for the consideration of the Judge pre
siding when the action comes on for trial. 
II a irk, x. IT \, ill. is P. It. HU.

See Hunk of 'Toronto v. Keyntom Fire Inn. 
Co.. 18 p. It 113; l„r V. For, 17 P. It. til; 
<'onim i v. Cana,Hun Pacific If. IV. Co,. Can
adian Pacific It. IV. Co. v. Comm,. 12 A. It. 
744 ; Tooyootl v. IIindintirnh, 17 P. It. 44*1.

By Trial Judge I ppeal.)—The trial 
Judge has by s. 255 of the Common Law Pro
cedure Act a discretion to try any ease with 
or without a jury as he may think best, and 
his discretion will not he interfered with by 
a divisional court. Hroini v. Wood, 12 P. It. 
108.

—------ Trannfer to \ on-jury Lint.|—An
appeal by tin- defendants from an order of a 
Judge presiding at the Toronto jury sittings, 
striking out the jury notice served by the defen
dants. and transferring the action for trial ti
the Toronto non-jury sittings, was allowed, 
and the case was ordered to be reinstated on 
the list of actions for trial with a jury, and 
tin* jury notice restored; but this was not to 
interfere with the right of tin- Judge presid
ing at the trial to direct that the action 
should lie tried without a jury. The Judge 
was not the Judge presiding at the trial of 
the action within the meaning of s. 1 Hi of 
the Judicature Act, for lie declared as soon 
as it was called that lie would not try it, and 
then ceased to have any power over it. Nor 
could the order lie supported as one made in 
chambers under s. 44 of the Judicature Act, 
for the order did not profess to have been 
made in chamber*, nor did the Judge in 
making it profess to make it as a Judge 
sitting in chambers, nor was any foundation 
laid for it as for an order in chambers, but 
it was made bv the Judge suA s ponte. 
The duty of a Judge presiding at the trial of 
n cause in which a jury notice has been given, 
when lie directs that it be tried without a jury, 
is to proceed at once with the trial of it. 
Hank of Toronto v. Keyntone Fire Inn. Co., 
18 P. M. 113.

llut see Skae v. Monn, 18 P. R. 110 n.

(b) For Irregularity.

Chancery Division -Method of Trial 
Appropriate to—Chany in It ales—’Trantfcr
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of t'iw#.]—In mi net ion for the recovery of 
land, in which the writ issued from the chan
cery division, the jury notice served by the 
defendants was struck out. and a motion to 
transfer the action to another division was 
refused. Hank of British North America v. 
Kddv, I*. It. 4iIS, does not. since rule 343, 
n. J. Act, afforil any general rule of practice. 
I/o-», x. .1 Inane, lu V. K. :.74. Reversed. 11
r. it. 8i.

In an action brought in the chancery divi
sion. 011 behalf of the plaintiff and other credit
ors. to set aside an alleged fraudulent transfer 
of notes, Ate., made to the defendants by the 
debtor, and for an injunction to restrain the 
defendants from negotiating them, the de
fendants served a jury notice : Held, that rule 
343, O. .1. Act. was not intended to, and does 
not. interfere with the power of transferring 
actions from one division of the high court to 
another, nor with the right to give a jury no
tice in a proper case, nor with the existing 
modes of trial of particular actions. Hawnoa 
v. Merchant* Hank of Canada, 11 V. It. 72.

I11 an action for the price of goods sold and 
delivered, which was begun in the chancery 
division, the defendant's jury notice, which 
had been struck out, was restored, and the ac
tion was transferred to the Queen's bench di
vision. Masse v. Masse, 10 1*. It. .r»74, not 
followed, owing to the judgment of the court 
of appeal in l*aw son v. Merchants Bank. 11 
1*. It. 72. Herring v. Itrookn, 11 V. It. 13.

Conmee and McLennan became contractors 
for the construction of a section of the Can
adian Pacific Railway. The agreement there
for stipulated that ninety per cent, of the 
work should lie paid for during the progress 
thereof upon “ the progress estimates " of the 
proper ollicer of the company, the remaining 
ten |s*r cent, to lie paid on the completion of 
the contract, at which time the company al
leged that they had discovered that by means 
of fraud the contractors had procured from 
their engineer progress estimates for sums 
greatly in excess of the work done, and they 
claimed for overpayments about $000.0t¥). The 
contractors on the 3th October. 18X3. sued 
out process in the Queen's bench division to 
recover $21Ml,000. the balance claimed by them 
BS -i ill due : and on the 111 si Of the same 
month the company sued out process in the 
chancery division against the contractors u> 
enforce payment of the amount claimed to 
have lieen overpaid them. Issue was joined 
in the actions respectively on the 17th and 
14th of November following. In the action in 
the chancery division the contractors gave no
tice for trial by a jury, which, on application 
by the company, was struck out. An order 
was also made refusing a motion by the con
tractors to stay proceedings in the chancery 
division action until the determination of the 
questions in the other action. Thereupon the 
contractors appealed, and their appeal was dis
missed. The company moved for and obtain
ed nn order t<> stay all proceedings in ih<- 
Queen's bench division action with liberty to 
the contractors to raise in the chancery di
vision action by defence, set-off, counterclaim, 
or otherwise, all questions intended to be rais
ed by them in the Queen’s bench division ac
tion. which order was affirmed :—Held, re
versing these orders (11 V. R. 140). that the 
court of appeal had jurisdiction to entertain 
the appeals, and that a trial with a jury was 
the primA facie right of the contractors,

whose action was the earlier one, and that the 
orders complained of were not such as rested 
in the mere discretion of the Judge. Comneo 
v. Canadian Haeifie If. IV. Co., Canadian 
ratifie It. IV. Co. v. Connue. 12 A. It. 744.

See Hank of Itriiiah \ or Hi t nier ira v. 
Eddy. 0 I*. R. 4<»X ante In i.

Equitable Issues. | - In ejectment where 
equitable issues are raised under R. S. (l. 1»»77 
0. 3(1. s. 237, the issues must be tried without 
a jury. Hrgan v. Mitchell, 8 1\ R. :Uti.

Where equitable issues are raised, a jury is 
not of right hut of grace under s. 2T»7 of the 
(J. L. 1*. Act. And where, in an action, 
brought under an order of the court made in 
a former action, to try the plaintiff's right as 
against the now defendants to the possession 
of certain land recovered in that action. equit- 
uble issues were raised, and the case had been 
once tried Itefore a jury, who had disagreed : 
—Held, that an order striking out the jury 
notice was properly made. I>*nve to appeal 
refused. Atluinnon v. Adam no a. 12 1’. R. Hilt.

See Shannon v. Ilantinijn Mutual Eirt lut. 
Co., 20 V. V. 380.

Where equitable issues are raised in a com
mon law action, a jury notice is irregular utv 
der the Ontario Judicature Act. IV S. O. 1HS7 
c. 44, r. 77, and rules 077 and 078, and will 
be struck out. Itahlwin \. McUuire, 13 l1. R. 
30Û.

Equitable and Legal Issues. |- -A local 
Judge has jurisdiction, in an action brought 
in his own county, where the solicitors for all 
parties reside in such county, by virtue of s. 
183 tôt of the Judicature Act. Ixti3. to make 
an order under s. 114 striking out a Jury no
tice as a matter of discretion ; and lie may do 
so sitting in chambers. And where the issues 
raised in an action of ejectment were mainly 
equitable, and it appeared to Is- a case in 
which the Judge at the trial would dispense 
with the jury : Held, that the local Judge 
should have exercised his discretion and 
struck out the jury notice. Semble, that 
where there are both legal and equitable is
sues on the record, in the alisence of an order 
under s. 114. a party has the right to have the 
legal issues tried by a jury. Baldwin v. Mc
Guire. 13 1‘. It. .‘to3, commented on. /’our v. 
Fo0, 17 V. R. Kll.

Where both legal and equitable issues are 
raised by the pleadings, a jury notice cannot 
Is* regarded as irregular. Baldwin v. McGuire, 
13 1'. It. 303, distinguished. Where it is ap
parent that an action should be tried without 
a jury, a Judge in chambers will strike out 
the jury notice as a matter of discretion. 
Toogood v. Ilindmamh, 17 1*. R. 440.

See Hank of Itritinh North Ann rira v. 
Eddy. 0 I’. It. 4HS; \\ right v. Sun Mutual 
Inn Co., 21* < ’. 1’. 221 ; Sawyer v. Itohertnon, 
111 I*. It. 172.

--------St partite Trial.]—I. brought this ac
tion against S. in the chancery division claim
ing ( 11 foreclosure of certain mortgages, ( 2 » 
upon an o|s-n account, (3 l damages for breach 
of a contract ; and S. sued I. in the Queen's 
bench division for damages arising out of the 
same contract, with which also I.’s other 
claims were connected. (In a motion to strike 
out a jury notice. S. offered to iet I. have 
judgment upon the mortgages and the o|ien ac
count, with a reference as to the amounts, sub-
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j'*< l lu ii defence which lu» raised ns to n con- 
tract hy 1. tu purchase tin* property covered 
liy I hv mortgages. An order xvas made di
recting Mi tin- trial of an issue, m a sil
ling» uf ihe chancery division, as to the de
fence raised hy S. : (2« that the claim for 
•lainages in this action should he tried hy a 
jury al the sanie time and place as tin* cross- 
notion; and i.'li that I. should have judg
ment upon the moi l gages and o|s-n account 
villi a reference, which was to he stayed vend
ing the trial of the issue directed. Inn » v. 
A/h rry, 11 V. It. •.-.‘if.

The action was brought (It for the re
covery of Instalments of money due under a 
Kcript contract : and 121 for a declaration 
of the plaintiff's right to specific performance 
of the part of the contract as to seulement 
duties, the time for performance not having 
.vet arrived : Held, a projier case in which to 
exercise the power under rule 2TW1. O. .1. A., 
of severing the action so as to have that part 
of it which was preliminary tried first, the 
defendants having a prinift facie right to a 
jury us t<i the main matter in controversy, 
the ili claim : while tin- t'Jt claim could lie 
belter tried without the intervention of a jury. 
The defendants' jur.x notice, which had Is-i’-u 
struck out, was restored, and the whole action 
xxa» left to the Judge at the trial to try partly 
with a jury, and partly without a jury, or al
together without a jury, as lie might think 
mix isahle. ’/’« »»/»ranee Colonization Society 
v. Liam. 12 1*. It. 48, 380.

The plaintiffs sued, as executors of Melt., to 
recover from the defendant, a solicitor, money 
placed in his hands for investment, and notes 
and money received hy him as solicitor, ami 
agent for Melt., and prayed that the defendant 
might he ordered to assign certain securities in 
his hands. The defendant set up by way of 
defence a certain agreement, under which lie 
alleged that the plaintiffs were estopped from 
making their claim. The plaintiffs then amen
ded their statement of claim, setting up fraud
in procuring this agi...ment, and asked that it
might lie declared void, and he delivered up to 
lie cancelled Held, the caw- came within ss. 
-’•7 and 1ÎJÎ8 of the <". 1.. 1*. Act, and that the 
legal issues should he tried hy a jury, and the 
ci|iiitahh issues hy a Judge without a jury, 
unless the Judge at the trial. In the exercise 
of his discretion, chose to try the whole case 
without a jury: hut that the defendant was 
mu entitled as a matter of light to have the 
jur.x notice struck out. Temperat.ee (ailoniza- 
lion Socicl.x v. Evans. 12 I*. It. 48, followed. 
McMahon v. Lan ry, 12 1*. It. t!2.

An aid ion for part of the price of a machine 
and to enforce a lien oil land for such price, 
with a defence of breach of warranty in the 
defective condition of the machine, is not dis 
tinguishahle from an ordinary mortgage ac
tion Such an a lion would have been in the 
vxi lusixe jurisdiction of the court of chancery 
before the Judicature Act. and a jury notice 
is therefore improper under ». 4Ô. it. .1. A. A 
separate trial hy jury upon the issue raised as 
to tin- character of the machine should not lie 
ordered in a case of this kind, where there is 
but mie cause of action. Temperance t'oloni- 
*ntIon ........ x. Kvnn». 12 I*. It 48. and .Mc
Mahon x. Laverx. 12 I* It. tl2, distinguished. 
t'arran \. Ilunhr, 12 I*. It. .'121.

Exclusive Jurisdiction of Court of 
Chancery. | -In case» in which. Is-fiire the ft.

J. Act, the court of chancery had exclusive 
jurisdiction, a jury notice is irregular and will 
be Struck out. (Jotcunlock v. Manx, '.l 1». It. 
270.

The action was brought in the chancery di
vision to obtain s|*-eitic performance of a cove
nant to repair, or for damages: —Held, that 
it was really a common laxv action, for speci
fic performance of such a covenant could not 
I»- decreed, and the defendant was therefore 
entitled to the Is-m-lit of his jury notice. Itiny- 
ham v. Wanur, 10 l\ 11. 021.

The exclusive jurisdiction of the court of 
chancery in s. 4Ô of the U. J. Act, means its 
jurisdiction as exercised generally in dispens
ing unity, ami not its exclusive as distin
guished from its auxiliary jurisdiction. Lair- 
*oh v. Merchanth Hank of Canada. 11 V. R.

Ib-ld. that an action brought by the plain
tiff on behalf of himself and other creditor* 
to set aside an alleged fraudulent transfer of 
notes, made by the defendant, xvn* such an 
action as would, before the u. J. Ad. have 
Iteen in the exclusive jurisdiction of the court 
of chancery, and therefore it fell within s. 4Ô, 
and should be tried without a jur.x. The 
practice laid down in Hank of Itritish North 
America v. Eddy, it I\ U 4H8, is still the 
proper practice. lh.

Action by l xvo ratepayers, on behalf of 
themselves and all other ratepayers of A..

I against all the members of the municipal couu- 
, oil of A., charging that tin- defendants, acting 

fraudulently and in collusion with the treas- 
urer of A., continued him in office after it had 
come to their knoxvledge that lie was a de- 

I faulter, and allowed him to receive further 
moneys, causing loss to the municipality:— 
Held, that the law attaches the liability of 
trustees to municipal councillors, and that it 

j was sufficient to charge them as such w ithout 
! using the word "trustee:" that the action was 
I one in the former exclusive jurisdiction of the 

court of chancery, and a jury notice was there
fore improper. Murroir x. Connor. 11 1*. R. 
423.

Where the plaintiffs claimed specific per
formance of a contract to supply them with 
milk for a cln-esc factory upon certain terms, 
and in the alternative damages, and the de
fendant asked for recti lient ion of the contract, 
a jury notice was struck out. Where a party 
seeks equitable relief to which lie is not enti
tled, the opposite party should, except in a 
wry clear ease, demur, and not attack the 
pleading indirectly hy asking for a jury. 
Hlngham v. Warner, M I'. It. «121. commented 
on. Lraacr v. dohnuton, 12 V. it. 11.*1.

This action was brought to rescind a con- 
trait for the sale of a vessel by the plaintiffs 
to the defendant, on the ground that the de
fendant had failed to perform his part of the 
contract, and for damages for breach of the 
contract and for injuries to the vessel, which 
had been delivered to the defendant, and to 
restrain the defendant from dealing with it. 
and for delivery up thereof : -Held, that this 
was an action over tin- subject matter of 
which, before the Administrai ion of Justice 
Act. 1873, the court of chuiicer> hud exclusive 
jurisdiction, and a jury notice xvas therefore 
impro|ier. under s. 77 of the Judicature Act, 
R S. 11. 1HS7 c. 41. Toronto and Hamilton 
Xaciyotion Co. v. silcor, 12 I’. R. 1122.
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Au in lion for un Injunction and to establish 
a will anil for the construction of the will nml 
an account, is one ilmt was peculiarly within 
lin exclusive jurisiliction of the court of 
i ha livery prior to the Ailiiiiuistrntion of Jus- 
lice Ad. INT.'I. nml shoiilil, therefor,-, he tried 
without a jury, unless otherwise ordered. hy 
virtue of s. 77 of the Juilicature Act, It. S. Ii. 
1 *'s7 c. 44 ; and a jury notice given in such mi 
action will he struck out. Ite Lewis, Jackson 
V Scott. 11 P. K. M7. followed. 1/«f,N7/ v. 
Urlhmetl, 14 P. It. 4SI.

The plaintiffs* claim was to enforce a charge 
against the defendant's lands and for a per
sonal order or judgment for Immediate pay
ment of the sum for which they asserted the 
charge :—Held, not such an action as would 
have been, before the Administration of Jus
tice Act of 1873. within the exclusive jurisdic
tion of tlie court of chancery, within s. ltd 
of the Judicature Act. It. S. O. 1*97 <•. 31. 
There, l*eing. therefore, legal and equitable is
sues raised and notice for a jury given, rule
• m1 applied, and the action should he entered 
for trial at a jury sittings. Sawyer v. Hob- 
erthuh. 19 P. It. 172.

Sit Lauder v. Itidmon, It; P. It. 74; Far ran 
v. HunUr, 12 P. It. 324: Thurloir v. lin k.
I*. It. -tkS ; l{c I AW in, Jackson v. Scull. 11 P. 
It. lu7 ; Janus v. ('lenient, 13 O. It. 113.

Non-repair of Highway. | - In an action 
against a railway company and a city corpor
ation to recover damages for injuries sustained 
hy the plaintiffs hy being upset upon a street 
in the city owing to the heaping up of snow 
upon tlie side of the roadway, the plaintiffs in 
their statement of claim alleged that the cor
poration had permitted this to he done, and 
had thereby allowed the street to he out of 
repair and dangerous for travel :—Held, that 
the action must lie treated as one for non
repair of a street within tlie meaning of s. 5 
of the Law Courts Act, is'.Mi; and a jury no
tice was therefore irregular and should lie 
struck out. It made no difference that the 
motion to strike out the jury notice was made 
hy the ruilwa> i oui puny and not hy the city 
corporation, as the latter appeared and sup
ported the motion. Barber v. Toronto It. it".
# «.. 17 P. It. 293.

---- Bridge.]—Section 104 of the Judica
ture Act. It. S. O. 1S97 c. 51, providing that 
certain action* for damages against municipal 
corporations for non-repair shall Ik* tried hy 
a Judge without a jury, applies to such an 
action in respect to part of a highway formed 
by a bridge ; and a Jury notice was struck out 
as irregular. \ i niiiird v. Totrushig of Ilnur,
I'.» « . L. T. the. X. *7.

3. Other Cases.

Special Order Directing Trial by
Jury,|—Held, that an action to set aside a 
conveyance could, previous to the (). ,|. Act. 
have lieen brought in the court of chancery 
only, and the defendant had therefore no right, 
as of course, to have the action tried hy a 
jury. While under the old Chancery Act < It. 
•< « >. 1*77 c. 40, s. OH i tlie court might direct 
an action to he tried hy a jury upon notice 
mid for good cause, v et this could only he done 
hy the court, and not hy a Judge or master in 
< hauiliers. Thurloir v. Beck, 0 P. II. 2U8.

The court of chancery had. before tlie (I. .1. 
Ai l. exclusive jurisdiction in actions to estab
lish wills, and its power to direct a trial by 
jury i It. S. O. ls7• c. 4«>, s. 991 is continued 
in the high court under s. 4.". O. .1. Act. lint 
the heir-at-law in such an action has not now 
in this Province an absolute right to a jury, 
and the court refused to direct one on the 
issues raised herein. Iti Laris, Jackson v. 
Scott, 11 p. It. 107.

Waiver of Jury Notice ■Consent—In- 
dorse a,, nt 0n If i cord. | The Law Reform Act 
of isos. s. IS. s.-s. ,'i. enacts that it shall be 
competent for the parties at a trial to consent 
that the notice for a jury shall he waived, and 
the case tried hy the Judge, "and to indorse 
a memorandum of such consent on the record ; 
ami thereupon " the Judge shall try. <V. The 
plaintiff had given notice for a jury, hut at 
the trial the counsel on both sidi-s waived it, 
and requested the Judge to try the case, which 
lie did. and found for the plaintiff; hut no 
memorandum was Indorsed. On objection hy 
the plaintiff to the Judge's authority to try : 
Held, that the record might he amended hy 
the Judge's notes, which stated tin* waiver 
and consent, and the indorsement of the memo
randum made nunc pro tunc. ll'pcoff v. 
('uinghcll. 31 V. V. It. 384.

Vil. Notice of Thial oh Ahhkhhment.

1. Il g Whom (Jin n.

(to Proviso and Sot ice by lh fendant.

\Scc ('. L. I*. Act. It. S. O. 1877 c. 30. s. 
24ti : con. rule < thî*7 • 330.]

Countermand. I -Where the plaintiff's at
torney. at defendant's request, countermanded 
notice of trial, and defendant's attorney did 
not object, or afterwards move for judgment 
—Held, that the case could not lie taken down 
to trial hy proviso at the following assizes. 
Doc d. Ihiridson, v. Oleeson, !• I ", < '. R. IHI7.

Default of Plaintiff —Abolition of .Vo
tive 11 g F roe iso.\ Defendant having given
notice of trial h.v proviso, claiming that I lie 
plaintiff had made default in not proeeedtng 
to trial within due time after a new trial or
dered ihe question whether there had lieen, 
under the circumstances, u default such us to 
enable the defendant to give tills notice, con
sidered, Imt not decided. Sum mer cille v. Jog. 
5 P R. 144.

Qua-re, whether notice of trial by proviso 
bas been abolished in this country. 18,

Previous Notice.I -Defendant's attorney 
gave twenty days’ notice of trial to the plain
tiff. as under the < ' !.. I’. Act of Is3«l, s. 131, 
and afterwards gave notice of trial hy proviso 
for the same assizes, where the plaintiff not 
appearing was nonsuited;—Held, regular, for 
the lirst notice was not one intended hy n. 131. 
and if it had been, defendants could still give 
the notice hv proviso, i'urscalhn \. \loodit ,
2 P. R. 234.

Remanet. I —After a muse had is-on made 
a remanet. defendant cannot rule the plaintiff 
to enter the issue, hut his proper course is to 
take the I'uuse down to trial hy proviso. Boul
ton v. Jarvis, 1 V. ('. R. 399.
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Second Trial. | — The provision nu to 
twenty days’ notice by the defendant to the 
plaintiff to bring on a case for trial does not 
apply when the case has once been tried. Cuin- 
t’roii v. XlOloy, N L. J. t»7.

(bi Since liti .linlicnlurc Act.

" Any Party." |—The words “ either 
party." in rule 255, t ». J. Act. mean “ any 
party.” and when an action is as to all the 
parties to it ripe for trial, one of several 
defendants may bring the case «ni under that
rule by giving noth..... . trial to I In* plaintiff
and his co-«|efeiidants. McLean v. Thunipton,
it I*. It MS

Since the O. .1. Act any one of the partie*, 
plaintiffs or defendants, may give notice of 
trial. Tinning v. annul Trunk li. IV. Co., 11 
V. It. 43N.

Conflicting Notices—T.miier Sitting».]— 
In an action in the chancery division in which 
n«» jury notice had been given, tin* defendant 
gave not ici* of trial for the assizes beginning 
on the loth Keptemlier, INN!». and the plaintiff 
for tin* chancery sittings beginning on the 4th 
November. INS!»: Held, that under «•on. rule 
t INKSi 054. either party has the right to give 
notice of trial for the next sittings, whether 
an assize or a chancery sittings : and the 
plaintiff cannot lake away that right from the 
ilef«‘U<iant by giving not ice of trial for a later 
sittings. The plaintiff's motion to s«»t aside 
tin' defendant's notice of trial was therefore 
refused. I'lilmateer v. Webb, 7 C. !.. T. Occ. 
V -44. distinguished. Shmr v. Cruirfurd, 111 
T. It. 21!».

'J. < 'nu nl> rum ml or .1 hamlonnu ill.

Abandonment Co»/».]—Where one of
si-verni ilefeinlaiits gives notice of trial, and 
afterwards, becoming aware that the action 
is not at issue against the other defendants, 
abandons his not ce. lie cannot tax the costs 
of it against ........ pposite party. Strachan v.
if h i in a. in i*. it. ion.

Countermand. | Where notice of trial 
lias been given, it cannot be countermanded by 
either party. Friendly v, Curler, 1» V. It. 41.

Sec l)ov d. haridmui v. Old *oii, 0 V. C. It. 
0o7.

It. IHmni-sMiil of Action lor not (Jiving.

Sir I'llAt III I I'ltAlTIt K SINCE THE JUM- 
i ati he Act. V. 2 to).

4. For What Silling».

Chancery Sittings. I A notice of trial In 
an action brought in the Ijueen’s bench or 
common pleas division, given for n special sit
tings for tltc trial of actions in tin* chancery 
division, is irregular, ami will be set aside. 
(irant v. Middleton, lu I’. It. 585.

Jnry Sittings Xon-jury Sitting».] — 
Where ait action is to lie tried without a jury, 
and two spring or autumn sittings have been

appointed at the place of trial, one for the 
trial of actions with, and the other without, a 
jury, the plaintiff, although by s. KN of the 
Judicature Act. 1805, lie can have bis action 
tried at the jury sittings, is not in default un
der rule t"i47 by reason of his not giving notice 
of trial therefor, where the non-jury sittings, 
for which lie intends to give notice of trial, 
is to he held at a later date. Leyhurn v. 
Knokc, Ley hum v. Unhurt, 17 V. It. 410.

Next Sitting of the Conrt. | The
plaintiff gave notice of trial for the Toronto 
assizes, which was earlier than tin* chancery 
sittings, and the «lefendant* gave notice of trial 
for the chani-ery sittings. The actions eon hi 
properly have b«*«-n tried at either. In consi*- 
<1 lienee of the state of the assize docket it 
seemed probabh* that the actions would really 
be sooner trieil if set down for the chancery 
sittings : Held, that the assizes was, and the 
chancery sittings was not. " the next sitting 
of the court." mid the defendants were, there
fore. not within their right, under rule 1154, 
in giving notice of trial for tin* latter. Ilogn- 
hoom v. /.mm/, lloiinhooin v. \h Donald. Il I’.
It. 48H.

Under rule 1154 the defendant has a right to 
give not ice of trial for the next sitting of the 
court, and. if such notice is regular, the plain
tiff cannot interfere with such right by giving 
notice for a more distant sitting. It is the 
duty of a defendant, setting a cay down for 
trial, to give notice of trial to all the other 
parties : and if some of them are defeiuhmts 
who have not appeared, and it is necessary to 
give them notice of motion for judgment, such 
notice should he for the same time and place 
as the notice of trial. MctSiU v. McDomll. 11 
V. it. 485.

Semble, that a notice intituhsl in the 
tjueen's bench. " for tin- next sittings of this 
court, to In- held at. iV«\, on, &«•.," was irregu
lar. Ih Mm,mm v. #'„///,. 4 V. it. 1«17.

Bee Shair v. t'rnirford, 13 1*. It. 21!», ante 
1 lb».

5. Form of A'otier.
Intituling—Kjcetment Xoniinal Defend

ant. |- In ejectment against A. and B„ by con 
s«'tit of plaintiff's attorney, an appearance was 
entered for S. as landlord. A. and It. not ap
pearing. The notice of trial was intituled as 
against A. and II.. and notice was served on 
plaintiff's attorney warning hint that this 
would In* object«>«1 to: Held, that the notice 
was wrongly intitnle«l. ./one* v. Seaton. 2*1 V. 
C. R. 1WI.

--------  (hni»»ion in Style of Cau»r.]~
Where a «lefendant is not mlsletl by a notice 
of trial, any trifling irregularity therein, as in 
this «iase the ««mission of the words " In the 
matter of partition between." before the plain 
tiff's ami defendant's names, in the style of 
cause, will not entitle defendant to set aside 
the verdict : and irregularities of this kind 
should In- object «s I to promptly, otherwise the 
court will nut interfere. Symnnd» v. .<//- 
month. 20 C. IV 271.

U min» ion of a Defendant Xullity.]
A notice in a suit against two «lefemlnnt-, 

with tlie name of only one defendant therein, 
is a nullity. Dm ID ml v. /•« tn»on. 1 IV It. 
45.



6977 THIAL. 6978
Notice of Assessment.) —A notice of ns- 

'••'Miiciit will not h* considered ns a notice 
of triiil. Fortune v. MeVoy, Tay. 435.

Where there is an issue in fact and an issue 
in law. on which contingent damages are to In* 
,,-tested, a notice of trial was held sufficient 
i" enable the pinintiff to try the issue and 
assess damages. I hi ri* v. Lhiru, 4 0. S. 322.

Notice of trial given instead of notice of ns- 
sessuielit, is irregular. Itillimin v. A‘« i,/. 5 O.
8. 73.

Where the notice is to try the issues and 
a-ses* the damages, and there are in fact no 
issues, the notice ns to the assessment is not 
therefore irregular. (Jam hit v. Item. 7 V.
It. 4«»S.

After issue joined, and notice of trial served, 
the pinintiflf applied to a Judge to strike out 
,i plea. This was granted, hut the Judge re
fused to order that the notice of trial. &<•., 
should stand as good for the then altered state 
of the record. The plaintiff, notwithstanding, 
proceeded with his case, and altered his record 
to -nil the state of the proceedings. The no
tice served was notice of trial, while the strik
ing out of the plea required notice of assess
ment. The plaintiff having assessed damages :

Held, irregular. hieknon v. (iriinnhutcc. 14 
<\ I*. 373.

An issue hook, where there were issues in 
fart and in law. and the latter had been de
rided in the plaintiff's favour, contained no 
notice of the judgment, and the usual venire 
only, and the notice of trial served with it 
was only to try the issues, not to assess dam
ages :—Held, that the informality in the no
tice was immaterial, as defendant could not 
have been misled by it. H i Mi v. U'Hritn, 2U
l\ V. K. 474.

0. Irregularity.

(a i Innac not Jointd or Plead ingn not <'lourd.

Amendment \ neat ion. |—A party to an 
action has the right, notwithstanding the in
sertion in rule 4SI, by rule 1.331, of the words 
"or of the Christmas vacation,’’ to deliver a 
pleading during such vacation : and a notice 
of trial given therein is regular. Where a 
pleading is amended under an order giving 
ieaxe to amend, rule 427 does not apply : and. 
under rule 3H2. when the amendments allowed 
by the order have been made or the time there
by limited for making them lias elapsed, the 
I leadings are in the same position as to their 
Is .ng closed as they were in when the order 
was made. Thom yuan v. llutcnun, l«i 1‘. It.

Before Issue Joined — Innue llook.] — 
Held, following Ginger v. Pycroft. 5 I». «V I,. 
•Vi4, that n notice of trial given before issue 
joined, except under Reg. Gen. 3d. is irregular, 
and. following McRean v. Duffy, 4 I'. R. .‘13*. 
that the issue book must be delivered before 
'•r with the notice of trial. Itonn v. MeLay, tl 
1*. It. 14.

Counterclaim — Joinder of Innue.]—The 
plaintiff delivered a simple joinder of Issue up- 
"ii the statement of defence and counterclaim : 
—Held, that this closed the pleadings, and

that notice of trial served with it was regular. 
/hire v. Vutrllnopr, 11 V. R. 353.

-------- Pleading in .I nmrer. |—A pleading
delivered by the defendant to a counterclaim, 
in answer thereto, whether by the original 
plaintiff or by added defendants, which denies 
the allegations in the counterclaim, puts the 
plaintiff to the proof thereof, and submits that 
the counterclaim should be dismissed, is not 
a joinder of issue, but a statement of defence 
to the counterclaim : the plaintif) by counter
claim has by the rules three weeks to reply 
thereto; and the pleadings, at least quoad tin* 
counterclaim, are not closed until after the 
lapse of Ibris» weeks, nr until the plaintiff by 
counterclaim has joined issue. Notice of trial 
set aside where given by the original plaintiffs 
after the lapse of four days from the delivery 
of such a pleading, no subsequent pleading 
having been delivered, ('oustruction of rules 
37W-383. Hare v. Vawthrope. 11 1‘. R. 3.V5. 
distinguished. Irwin v. Brown. 12 I*. R. «1.311, 
overruled. (jmere, whether "plaintiff” in 
rule 3H1 does not include a plaintiff by count
erclaim. Iririn v. Turin r. Vi I*. R. 34V.

Ejectment — /min after .I /»/»«•«runee. |- 
A writ in ejectment «as served on the Kith 
August, 1NN1. and an appearance entered after 
the 22nd of the same month : Held, that the
plaintiff need not tile a stall.....lit of claim,
under the new practice, and that a notice of 
trial served immediately after the entry of the 
appearance was regular, the cause being then 
at issue. Laidlatc v. Anhbauyh, V 1*. R. «1.

Joinder of Issue Ihlivery on nanti Hay 
an hrfenee.]— Where an overdue statement 
of defence was tiled on tin* last day for giv
ing notice of trial for the assizes. and a 
joinder of issue and jury notice were tiled 
by the plaintiff on the same day, but after the 
filing of the defence :—Held, that the service 
of notice of trial with the joinder and jury 
notice, on the same day. before the tiling of 
the defence, was not an irregularity. Hindi -
rick v. llroatch, 12 P. R. 501.

On the last day for delivering the statement 
of defence, which «a- also the last -lax fur 
giving notice of trial for a sittings of the court 
at which the plaintiff wished to go down, the 
plaintiff, without waiting for the statement of 
defence, delivered a joinder of issue and served 
notice of trial before two o'clock in tin* after
noon. Before three o'clock the same day the 
defendants delivered their defence. The de
fendants were in no default:- Held, that the 
notice of trial, being delivered before the close 
of tbe pleadings, was irregular under rule «151, 
and should be set aside. Broderick v. Broatch, 
12 I*. R. ôt'il. distinguished. Alellroy v. Me- 
I hull. 14 P. R. 204.

On the last day for delivering the statement 
of defence, which was also the last day for 
serving notice of trial, the defendants tiled 
their defence, a few minutes before four 
o'clock, and served it at the office of the plain
tiff's solicitor about the same time. The plain
tiff immediately filed a joinder of issue, and 
then served it and also notice of trial, before 
four o'clock, on the clerk of the defendants' 
solicitor, in Osgoode Hall. On the same day, 
but before the defence was filed, the plaintiff 
also served the joinder and notice of trial at 
the office of the defendants' solicitor:—Held, 
that the notice of trial was irregular, for it 
could not be properly served until after the
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Hose of the pleadings : and the service upon 
the clerk ut Osgoode I In II wns of no nvnil: it 
coiihl only he effective, if nt nil. from the mo
ment when it renchéri the solicitor himself. 
Mcllrov v. Mcllroy. 14 I*. It. '-‘«14. followed 
in preference to Broderick v. Broatch, 12 P. 
R. 501. Held, also, that the issuing by the 
defendants of nn order to produce nt the 
same time tlint they filed their defence did 
not waive the irregularity of the notice of 
trial. Il<rmann v. Mandarin (I old Mining Co. 
of Ontario, IS I*. It. 04.

-------- l.a/iMp of Time,]—A on use is at issue
where ii joinder of issue hns been delivered, 
or where three weeks Imve elapsed after state
ment of defence has been delivered. A notice 
of trinI served before either of these events 
luul happened : -Held, irregular and set aside. 
Selladder v. Proctor, ft 1‘. It. 11.

Notice Limiting Defence - Itelircrg 
aft'r \ olirr of Trial. |- -Where, immediately 
after appearance, the plaintiff served the issue 
book. together with the notice of trial, and 
FubsiNpiently. within four days after appear
ance. defendant gave notice limiting Ids de
fence, which notice did not appear upon the 
issue book or record:- Held, that the notice 
<d" trial was irregular, as the notice limiting 
the defence was regular, and should appear 
on the issue book, and be served with notice 
of trial. Uritnnhair v. Whitt, 12(4. V. 521.

Pending Appeal.| Held, that a notice of 
trial, given pending a rehearing on the deci
sion of a single Judge upon demurrer, is ir
regular. and will lie set aside. MeMantcr v. 
A lag, 11 l*. L. J. T'.t.

A notice of trial, given pending an np|ieal 
to a higher court, will be set aside for irregu
larity. doldie v. I tali'* Patent Steil Co., 7
P. It. 1.

Reopening itnhr Permitting Third 
Cm in i to /#-/<•»«/. | Where a third party no
tice had Is'en served by the defendant before 
the Hose of the pleadings between the plain
tiffs and defendant, but the action had been 
set down by the plaintiffs to be tried at To
ronto without a jury and notice of trial given 
before the plaintiffs were aware that such 
third party notice had been served, and lie- 
fore notice of motion hud been given by the 
defendant for an order giving directions as 
to the trial: Held, that the order made upon 
such motion, which permitted the third par
ties to come In and defend, and directed that 
the issue between the defendant and the third 
parties should be tried at the same time as
the action, reopened the pleadings, and they
were not closed (the third parties having de
livered a defencei until the expiration of the 
time for replying to that defence. The duly 
of the plaintiffs then was to draw up a new 
record of the pleadings, including in it the de
fence of the third parties, enter the case again 
for trial, and give notice of trial to the defen
dant and third parties, under rule Ü42. Con- 
frill ration Life .\*»ociiftion v. I.nbatt, is I*.
It. 238.

Replient ion Dne. |—On the 22nd August, 
1Vsl. u replication hail not been tiled, but the 
suit was in such condition that it could then 
ha C been liled : Held, that under the O. ,1. 
Act. rule 104. notice of trial might be given 
without tiling a replication. Sairgt r v. Short.
» V. It. 85.

Replication in Denial. | -The reply in 
this action contained two paragraphs, the first 
denying certain allegations in the fourth para
graph of the defence, and the second joining 
issue Upon the rest of the defence. Notice of 
trial was served with the reply. A motion 
to set aside the notice of trial was dismissed, 
because the affidavit tiled in support of it did 
not state that no joinder was tiled when the 
tiotice of trial was given. Semble, the joinder 
of issue referred to in rule 17b. < l. .1. Act. 
is not a simple denial of a previous pleading. 
Wellor v. Proctor, lit I'. It. ,T2.'1.

Replication not in Denial. | —Plaintiff 
can only serve notice of trial with his replica
tion where that replication is in denial of de
fendant's pleading. Where notice of trial was 
served with a replication confessing and avoid 
ing I lie plea of defendants, it was set aside 
with costs. Ski 1st g v. Manning, s |,. J. 11

Reply and Demurrer. | — A reply de
livered by the plaintiff joining Issue upon the 
statement of defence, and further alleging 
that the facts set forth in the defence were 
no answer to the claim:- Held, a joinder of 
issue “ simply, without adding any further or 
other pleading thereto." within the meaning 
of rules t 1W1Î| 2U2: and therefore that when 
it was delivered the pleadings were closed, 
and a notice of trial thereupon served was 
regular, Oibnon v. \<l*on. I'd P. It. 2HÔ.

Reply — Varation.J—A pleading in reply, 
which was more than a simple rejoinder of 
issue, was served by the plaintiffs on the doth 
•Tune. IS'.Ml. No further or other pleading 
having been delivered, and no extension of 
time for further pleading having been granted, 
the plaintiffs, on the 4th September, IS'.Ml. 
between three and four in the afternoon, sen
's! a notice of trial for the 14th Septemlier. 
IS'.Ml: Held, Irregular. Pi/Il r v. Itenjumii i. 
17 V. 11. 2117.

Statement of Claim l**uc h/iom.]—A 
defendant by simply taking Issue upon the 
statement of claim closes the pleadings, and 
may then nerve notice of trial. Hare v. ('aw 
thru|H', 11 1’. It. :iô3, followed. Malcolm v. 
/face, 10 1‘. It. 330.

Statement of Defence—Order Staging 
Proceeding» Chcttnbcn Motion—Kefct /i> • 
Trial ■luilgi—Orilir — Judgment—Appeal.] — 
On the 21st March. ISIMl, the defendant ap
peared, delivered a defence, and served an or
der for security for costs, which imposed a 
stay of proceedings. On the 2nd October. 
IS!HI, the plaintiff complied with the order by 
filing a bond, and oil I lie 3rd October gave 
notice of trial:- Held, that the notice of trial 
«as irregular, the pleadings not lieing closed 
when it was given. A motion made in cham
bers by the defendant to set aside the notice 
of trial was referred to the Judge at the trial, 
who dismissed it. The defendant thereupon 
withdrew, and the action was tried in hi* ab
sence and judgment given for the plaintiff:— 
Held, that the Judge, when disposing the 
motion, was sitting and acting as a Judge of 
assize, and that this and the trial of the cause 
might properly be deemed one proceeding : 
and one appeal, comprehending all. was suffi
cient. Cam liait v. It a mini I, 17 1'. II. 325.

See Stcirart v. Sullivan. 11 V. It. 520: 
(lamer v. Turn. 12 I'. It. 280.
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( h I Motion to Set a aide Xotiec of Trial.
Application of One Defendant \o-

tict to tht Other Cotte.] Where there were 
two defendant* and notice of trial was given 
b.v the plaintiff to both, and set aside upon 
tie1 application of one witliout notice to or 
knowledge of the other, who attended with 

- witnesses at the time and place named in 
the notice:-—Held, that the defendant who 
moved against the notice of trial was not 
hound to give the other defendant notice of the 
i!i"t ion : that it was the duty of the plaint iff. 
if lie desired to protect himself, to notify that 
defendant that the notice had been set aside : 
and. therefore, tin* plaintiff should pay the 
- "-Is of the day. knight v. To mi of Midgi 
toirn, 11 I*. 11. SI.

Forum -Countit Court Cate—Attizet.]— 
Where a county court case was ordered to he 
tried at the sittings of assize and nisi prius. 
a notice of trial given under the order, hut 
mo in accordance with the terms of the or
der. must he moved against in the county 
court. Clark v. ('I iff out, 14 C. L. .1. 1(1», 7
v. it. as».

Grounds for 1 emu—Mittakr in Copy.] 
The fact of a different county being insert

ed as the venue in the copy of the declaration 
served, is no ground for setting aside notice 
of trial for the county inserted as the venue 
in the declaration tiled. Itroicn v. Illncktcell, 
•1 I*. It. I'M.

Time for Moving Hefore Trial. |-Where 
not its- of trial is irregular defendant is not 
hound to wait for a verdict and then move 
.aitist it : his more proper course is to move 

to set aside the notice before trial. Skelaey 
. Mo un iiiy, S h. J. 1'iti.
N.c Melhrmott v. Elliott, «1 V. It. 107.

Id Motion to Sit a aide I'rocredinga foil nihil 
on Irregular .Vo/ice.

Notice of Intention to Move. | -Notice 
of intention to move, on the ground of irregu
larity in proceeding* prior to the execution of 
a writ of impiiry. is required in England to 
he given two days before the execution of 
the writ of imptiry. A similar notice should 
I"• given in this iToviucc not later than the 
til-si day of the assizes at which the damages 
are to he assessed. Ihiiigall v. Maclean, |»ru.

id
Where the defendant had appeared by at

torney, and the plaintiff after declaration 
- gtied interlocutory judgment, and served no
tice of assessment on defendant himself, and 
assessed damages; — Held, assessment irregu
lar. and that it was not necessary that 
my notice should he given to the plaintiff of 
defendant's intention to move for such irregu- 
l.trity. It in I, op v. Li ml tag, 1$ O. S. 2tW.

-------- Merita—Affidavit.]—Where a notice
of trial is not shewn to have been served, the 
verdict may he set aside without an affidavit 
of merits, or any notice of intention to move. 
Consumera' (Jaa Co. v. Kiaaock, .r> L*. C. 11.
542.

Short Notice—i erdict—Cotta. |—A plain
tiff having proceeded to trial without giving

notice of trial in the proper time, presuming 
upon his having allowed the defendant to 
plead and demur without an order, the verdict 
was set aside with costs. I.gmun v. Snarr,
if c. r. «H.

Special Circumetancee - Vcn/i'ct — 
Cotta, |—I'nder special circumstances stated, 
verdict for the plaintiff set aside for irregu
larity in not giving due notice of trial, hut 
without costs, douta v. Carr, 5 V. C. it. ,*»imj.

Time for Moving. | When notice had 
been served too late, hut the cause was enter
ed. and referred by the Judge at nisi prills— 
no verdict being taken : Held, that a motion 
to set aside the proceedings must In- .nude 
within the first four days of the next term. 
Alim v. Hoi,,. :i 1*. If. 20».

S' i dranil Itin r Xariyation Co. v. Wilkm, 
S I’. ('. |(. 24», post ».

(d) Signature of Attorney.

Death V# ir . I ttorney - - \otiee. | —Where 
the attorney for plaintiff died after service of 
replication and before service of notice of 
trial, and a new attorney, signing himself 
plaintiff's attorney, gave notice of trial, with
out a notice of the appointment of a new at. 
torney having been previously given, the no
tice of trial was set aside with costs. Stnl 
v. Manning, 8 I,. J. 1»>7.

Partner of Attorne> ,|—Semble, that a 
notice of trial is not irregular because A., one 
of two partners, as attorneys, signs it as the 
plaintiffs' attorney, although It., the other 
partner, appeared as the attorney on the re
cord. there having been no order to change 
the attornev. da in bit v. IC et, 7 I. tIt. 
4<»$.

A notice of trial signed by one of two part
ner- of a firm of attorney*, though i "i h> the 
partner who was the attorney for the plain
tiff oil the record, is not a nullity, hut merely 
an irregularity which can he taken advantage 
of, if it is calculated to mislead. Macaulay 
v. 1‘hHUpt, 'I 1*. It. 77.

(el Time and 1‘laei of sittingt—Error at to.

( See ante 4.1

Description of Place IVuin r. 1 No
tice of trial in and " for the county of York," 
and not " united counties of York and I’eel." 
is a mere irregularity, which may be waived. 
Commercial Hank of Canada v. Lee, li L. J. 21.

Wrong Date. | Notice was given for the 
21st Sept emlier instead of October. The 
Judge, though thinking tin- notice irregular, 
declined to set it aside, preferring to let the 
parties proceed at their own risk. Ue 
ithiguieri v. ( ottte, 4 P. U. 1U7.

The insertion of the 2nd September instead 
of the 2nd Octolier. as tlie day of trial, in a 
notice of trial : Held, not a sufficient ground 
for Netting the same aside, as it could not mis
lead defendant's attorney. Hank of Montnnl 
v. Cameron, 7 1*. it. 188.
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The plaintiffs on the .'{1st October, 1890, 
served notice of trial in these words: “Take
notice of trial of this action at Osg....le Hall,
at the chancery sittings, for the 17th day of 
October. 1890.” A sittings of the high court 
for trials, to be held by a Judge of the chan
cery division, at Osgoode Hall, had been fixed 
for tlie 17th November, 1890:—Held, that the 
notice was untile lent : for it gave such notice 
as imparted knowledge. McBride v. Carroll,
14 V. It. 70.

-------- Amendment.]—Notice of trial was
given by mistake for the 11th January, in
stead of loth January. Defendant did not ap
pear to have been misled:—Held, that the 
plaintiff might amend under the Administra
tion of Justice Act. 1873. Meehan v. Walsh, 
(i P. It. 294.

Wrong Place lmendment.] An irregu
lar notice of trial may he amended nunc pro 
tunc, where it is shewn that the party 
served was not misled. Such amendment was 
made where the notice, not served till after 
the Belleville assizes, was for trial at Belle
ville. in and for the county of Prince Edward, 
on. &c„ mentioning the day fixed for the as
sizes at Picton. in that county, where the 
venue was laid. Walker v. Terra. 7 P. II. 
340.

See Cordon v. Clcghorn, 7 V. C. It. 171. 
post (fi.

(f) Waiver,
Acceptance of Service — Attorney's 

Clerk—Repudiation.]—A managing clerk In 
an office 1ms power to bind his principal by 
accepting a notice of trial as of an earlier 
date than it was actually delivered, unless the 
principal promptly repudiate the acceptance, 
and give notice thereof to the opposite party. 
Orr v. Stabback, T. T. 3 & 4 Viet.

Appearance at Trial — Confession of 
Lease.]—-A Judge's order was obtained to 
amend the proceedings after the consent rule 
and plea had been filed (by adding three new 
demises i. and no proceedings had lieen taken 
under the order until the commission day of 
the assizes—some months after the granting 
of the order—when the nisi prius record was 
passed with additional demises. The record 
was entered, and after the jury had been 
sworn, and the plaintiffs had given evidence, 
defendants objected to the amendment, and 
refused to confess lease, entry and ouster, ex
cept to the original demises, ami a verdict 
was entered for the plaintiffs on the original 
demises only :—Held, that after defendants 
appearing and confessing the lease. &<\. it 
was too late to object to the regularity of the 
notice of trial. Doe d. Duff v. Dougatl, 2 V. 
1\ lt«).

Application to Stay Proceeding».] -
Held, that a defendant complaining of an in
sufficient service of notice of trial in a cause 
pending in the superior court, but sent to a 
<•011111,v court for trial under 23 Viet. c. 42. 
s. 4. may. without waiving the irregularity, 
apply within four days after the trial to the 
county Judge for a stay of proceedings till the 
fifth day of the following term of the super
ior courts of law. (2) That he may, with

in the like period, make a similar applhntiou 
to a Judge of one of the superior courts of law 
sitting in chambers. Qua»re. if he delay for 
seven days after the verdict without making 
an application of any kind, has he not there
by waived the irregularity? Fisher v. Green. 
2 C. L. J. 14.

Delay in Moving.] — I‘laintiff in eject
ment. though an infant, sued in person. De
fendant liecame aware of the infancy at the 
first trial, but took no objection until after 
the second trial, when a verdict was given 
against him for non-appearance. He then 
moved to set aside the providing on this 
ground, and for want of proper notice of trial. 
The notice, it appeared, had been indorsed on 
the issue book, but defendant's attorney swore 
lie did not perceive it until too late to pre
pare for trial :—Held, that defendant was pre
cluded by his delay, and the court refused to 
interfere. Ham v. Ryan, 3 V. It. lti.

An application by an attorney resident in 
the country to set aside a notice of trial served 
on his Toronto agent as irregular, and made 
within eight days after such service:—Held, 
not to - late. Anderson v. Culver, 10 L. J. 
159, 3 l\ It. 3Uti.

The plaintiff on the 23rd May, when the 
pleadings were not closed, gave notice of 
trial for a sittings beginning on loth June. 
The pleadings were closed on the 27th May. 
ami notice of trial might then and up to the 
31st May have been regularly given in good 
time for the 10th June. The defendant waited 
until the 5th June and then moved to set 
aside the notice of trial given on the 23rd 
May. as irregular:—Held, that the defendant 
had waived the irregularity by his laches. 
Whitney v. Stark, 13 V. II. 129.

Neglect to Move.]—Where there were 
several plaintiffs and defendants, and one of 
the plaintiffs and one of the defendants died, 
and their deaths were suggested on the record, 
but notice was given in the names of all the 
parties, as if they had been living, ami defend
ants’ attorney did not return the notice, nor 
express any intention of moving to set aside 
the proceedings for irregularity, the court 
refused to set aside the verdict. Bell v. Cm 
ham. 2 V. l\ 11. 37.

A notice naming Friday the 19th May, in
stead of Friday the 18th. is irregular: but. 
if defendant Intend to rely upon it as such, 
he must give notice to that effect to the plain
tiff before the trial, otherwise the irregularity 
will be cured. Cordon v. ('leghorn, 7 1". <'. 
It. 171.

Notice to Proceed to Trial.]—A notice 
to proceed to trial, given by defendant under 
the statute, waives any objections to a notice 
of trial regularly given thereafter and pur
suant thereto. Beeket v. Durand. G L. J. 15.

Offer to Arbitrate.]—An offer by the de
fendant to refer the cause to arbitration, 
is not a waiver of an irregularity in the ser
vice of notice of trial. Grand River Aaliga
tion Co. v. Wilkes, 8 V. C. It. 249.

See Hermann v. Mandarin Cold Mining 
Co. of Ontario, 18 P. It. 34. ante (a» : Vroo- 
man v. Shuert. 2 V. It. 122, post 7 (a).
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7. Length of Xotier.

(aj Generally.
Agreement between Solicitors — Late 

Service. | Plaintiff's and defendant's attor
neys hud an agreement between themselves 
by which papers in the suit should lie sent by 
mail. The notice of trial was posted the day 
Iiefore the last for giving notice, hut reached 
defendant's attorney one day too late. It 
was shewn that the practice of both attorneys 
had been to admit service as of the day of 
receipt :—Held, that the notice of trial must 
be set aside. Robson v. Arbutluiot, 3 1‘. It. 
."•K!. distinguished. McDonough v. Mixon, P 
P. K. 4.

Computation of Time—First and Last 
DayiA—a declaration having been served on 
the 37th April, interlocutory judgment was 
signed on the 5th May. and notice of assess
ment given on the same day for the 13th. 
Mn the 13th. after the record had been en
tered, defendant gave notice of his intention 
to move against the verdict, if taken, for 
want of sufficient notice of assessment ; hut 
the plaintiff went on and assessed his dam
ages :—Held, that under ss. 13 and 144» of the 
(J. L. 1*. Act. the interlocutory judgment was 
signed too soon, ami notice of assessment given 
too late ; and that defendant had not preclud
ed himself by laches from moving against 
these proceedings. \'room an v. Shin rt, 3 1*. 
R. 133.

in computing the eight days for notice of 
trial or assessment, under s. 301, C. S. U. C. 
c. 33. the commission day of the assizes is to 
be included, and a notice on Monday for Mon
day is therefore good. Cutbberi v. Street, 
«5 L. J. 30, overruled. Morell v. Wilmott, 30 
V. V. 378.

It had been previously held otherwise under 
the C. L. 1*. Act. 1850. s. 140. \'room an v.
Shin rt, 3 P. R. 133; Huffulo and Luke Huron 
R. IV. Co. v. Brooksbanks, ib. 130 ; Callaghan 
v. It a him, ih. 144 ; Clark v. Waddell, ib. 145; 
Phillips v. Merritt, ib. 333 ; Cameron v. Cam- 
< ron, ib. 259.

--------  Service on Agent — Additional
hays.]—Held, that the “ two clear additional 
days to the time now allowed by law ” for 
service on the agent of a country attorney, 
means the addition of two days between the 
day of service and the day of the happening 
of the event to which the notice relates. A 
service of notice of trial on the Toronto agent 
of a country attorney on Saturday for Mon
day week would be sufficient. Xordheimer v. 
8Ü*t •; p. R. 14.

Lunacy Trial.]—Semble, an alleged luna
tic should receive the same notice of a trial 
before the court ns of an inquisition under 
the former practice, lie McXulty. 13 (Jr. 
4*53.

Notice before Writ of Trial.]—Notice 
of trial of a Queen's bench cause in a county 
court cannot be given by anticipation lie fore 
the writ of trial has been obtained, and such 
notice is a nullity. Itiach v. llall. Patterson 
v. IIall. 11 V. C. R. 35G ; Young v. Laird, 3 
P. R. 10.

Question between Co-defendants —
Order for Trial.]—Rule 328 is applicable

where a defendant claims indemnity or re
lief over against a co-defendant. And where 
such a claim was made against a co-defendant 
who had not appeared or defended the plain - 
till s claim :—Held, that an order was pro
perly made for the trial of the question be
tween the co-defendants at the same time 
and place as the plaintiff's claim, notwith
standing that the time for pleading to the 
claim for reief over had not expired, and 
that it was at the date of the order too late 
to give tlie usual ten days' notice of trial. 
Walk r v. Hickson, 14 P. R. 343.

Replevin.]—-In an action of replevin ten 
days' notice of trial must be given, instead 
of eight days, as under the old practice. Wal
lace v. Couan, 0 P. R. 144.

Rules Governing Time — Interpreta
tion.]—-The words "according to the present 
practice of the court of chancery.” in rule 
2*5*5. * I. J. Act. are only intended to deter
mine that the entry of the suit for trial is 
to lie made with the proper officer of the chan
cery division, leaving the time of entry to be 
determined by the preceding rules 25$* and 
2*>4, O. J. Act. Ten days’ notice of trial 
is therefore sufficient in all cases coming with
in its terms. Barker v. Furze, it P. R. 83.

Sec Davies v. Hubbard, 10 P. R. 148.

(bj Short Xoticc.
Agreement to Accept.]—Where a de

fendant obtains time to plead on "the usual 
terms.” he is bound to take short notice of 
trial. Senior v. McEwen, 2 V. C. It. !*5.

Notice of trial having been served on de
fendants too late, and there being contradic
tory statements as to the agreement to take 
short notice, the court set aside a verdict, 
and grunted a new trial. Armstrong v. Bea
con Life Insurance t o., 4 (,'. P. 547. See, 
also, Smith v. Ask, 5 U. C. R. 407.

The plaintiffs obtained a judgment on a 
specially indorsed writ, which was set aside 
by Judge's order. Defendant's attorney asked 
the plaintiff's attorney for a day or two to 
plead under the order—adding. “ I will take 
any notice of trial." The assizes began on 
the 12th October. The plaintiffs served their 
declaration too late to compel pleas before 
the 13th. when they were served, but they 
entered their record and waited until the 7tli 
November, near the end of the assizes, when 
they gave notice of trial for the 12th :—Held, 
that the letter did not oblige defendants to 
accept such a notice, and the verdict was set 
aside. Prorident Permanent Building and 
Investment Society v. McPherson, 3 P. It. 9*5.

--------  Subsequent Xotice of Assessment.]
—A person obtaining time to plead on condi
tion of taking short notice of trial, is not 
coni|M»|led to take short notice of assessment. 
Wright v. MoPhCTSOn, 8 I'. ('. R. 115.

Rut where an attorney had obtained exten
sions of the time to plead, agreeing to take 
short notice of trial, or any notice, or to go 
down to trial without notice, and short notice 
of assessment was served, the court would not 
set aside the verdict. Williams v. Lee, ]\ il- 
liams v. Yansittart. 2 C. P. 157.
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Computation of Time -Finit amt Lout 
Days.J—-Iii computing the time for short no
tice of trial the first day was exclusive, ami 
the last inclusive. Love v. Armour, T. T. 3 
Ac 4 Viet,

Kut it has been held since that the first and 
last days are inclusive. Williams v. Lie, Wil
lie ms v. I mini Hurt, 2 C. I*. 157.

-------- Sunday.]—Sundays and holidays are
excluded in computing the five days* notice 
necessary in short not its- of trial. Short no
tice of trial served on Wednesday for Mon
da v: Held. Imd. O'Donnell v. O’Donnell, 
10 I', it. 204.

Delay by Demurrer.] — Where defend
ants tiled a sham demurrer, which was argued 
before a Judge at chambers, as a dilatory 
plea: Held, that defendants were still en
titled to short notice of trial, although there 
was not sufficient time to give it before the 
next assizes, owing to the delay occasioned by 
the demurrer. Truseott v. tioldie, 5 O. S.m.

Necessity for- State of Cause—Conven
ience.]—The words ’’ short notice of trial if 
necessary’’ have reference to the slate of the 
cause, and not to the convenience of the par
ties. so as to authorize any unnecessary de
lay. even though that convenience may be as 
to* their ability to procure evidence and pre
pare for trial. Mc.Uurruy v. Urand Trunk
11. II . Co., û I*. It. 2.2.

Power to Order Terms of Indulgence.}
Held, that a county Judge has only power 

under the C. L. 1*. Act. ss. M>. 120. 34 Viet. e.
12. s. 4, to impose terms such as short notice 
of trial when the party applies for an indul
gence. and has not power to make any sub
stantive or unconditional order as to terms. 
Teeumseth Salt Co. V. Tlatt, ti 1*. It. 251.

A defendant is entitled to the full ten days’ 
notice of trial prescribed by con. rule (isssi 
fail, unless lie has consented to take short 
notice of trial, or unless short notice can be 
directed as a term for granting an indulgence 
sought by a defendant : and there is no power 
to compel a defendant to take short notice. 
Hamilton Drovident and l.oan Society v. Me- 
him. 13 P. It. 125.

The ten days prescribed by con. rule ( isssi 
fail for giving notice of trial cannot be short
ened except by consent or when short notice 
of trial is imposed as a term in granting an 
indulgence. II hit ne y v. Stark, 13 P. 11. 120.

8. A rassit y for \oticc of Trial.
Cause Referred for Trial.]—An order

referring a cause in the Queen's bench for 
trial to the next county court sittings, does 
not disjieuse with the necessity of notice of 
trial for that sittings. Carry there v. Itykert, 
7 L. J. 194.

Demurrer after Entry for Trial.] —
Defendants were let in to plead on terms of 
pleading at once, and taking one day’s notice 
of trial. Pleas were accordingly filed and 
served : and replications thereto, each con
cluding to the country, were filed and served, 
and similiters added by plaintiff, and two 
days’ notice of trial given. The record was

entered on the assize day. low on the docket, 
having been passed the day before: and on 
the following day defendants filed and served 
a demurrer to plaintiff’s replication to one 
of defendants’ pleas, which was entered on the 
record before the trial. Defendants moved to 
set aside the verdict for plaintiff, on the 
ground that they were entitled to notice of 
assessment :—IVId, that they were not. Spen
cer v. Ontario Marine, and Fire Ins. Co., 4
C. p. 154,

Interpleader Issue.]—Notice of trial is 
essential in interpleader and feigned issues, as 
in ordinary cases. II ilson v. Deicar, 4 P. It.
13.

Pleading ue Novo — Ac it Xoticc.] — 
Where, after issue joined ; nd notice of trial 
given, defendant has leave to plead de novo, 
the plaintiff cannot proceed to trial without 
a new notice. Mejlillan v. Fergusson. M. 
T. 2 Viet.

Remanet. |—A notice of trial is necessary 
however the cause may go down for trial, 
whether as a remanet. or put off from one as
size to another by Judge's order, or taken 
down to trial by rule of court or Judge's 
order. Macaulay v. TliiHiys. I» P. It. 77.

When a cause is postponed by the order 
of the Judge at the assizes, upon the defend- 
lint's application, it is a remanet, and no 
notice of trial for the next_assizes is neces
sary. under the rules of 1875 (37 U. t\ It. 
52N> and the O. J. Act. Donovan v. Uoult 
bec, lu P. It. 52.

Absence of Attorney — Leaving at 
Office.]—Held, that the service of a notice 
of trial by putting the paper under the door 
of the attorney's office, the attorney swearing 
that he was absent from home at the time, 
and did not return till the day of the assizes, 
when he first heard of such service, was ir
regular: and that the verdict must be set aside, 
but without costs, as the attorney should not 
have absented himself on the eve of the assize. 
An application to set aside the verdict —not 
the notice of trial or the service—is correct. 
tirand hirer Xariyntion Co. v. Il il km. S V. 
0. It. 240.

Service of notice of trial effected by leav
ing a copy of the same in the office of the 
defendant's solicitor before six o’clock, but 
after the solicitor and his clerks bad left for 
the day. takes effect only from the time when 
tlie notice came to the knowledge of the soli
citor. The practice laid down in Consumers’ 
(ins Co. v. Ixissoek. 5 V. ('. It. 542. and M< 
Cal In m v. Provincial Ins. Co., «I V. It. 101, 
held not to have been altered by the O. J. Act 
as to service upon a defendant's solicitor. 
Davies v. Hubbard. Ht P. It. 148.

Address 1 bur nee of.]—A notice not ad
dressed to the defendants’ attorneys, but 
served upon their town agent, with inform
ation for whom it was intended :—Held, suffi
cient. Senior v. MeFicen, 2 V. C. It. 05.

See McDonough v. Alison, 0 P. It. 4. ante 7 
(al.

See. also. Practice—Practice at Law be
fore THE JvniCATVRE Ad, XV.
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10. Other Cases.

D-*ath of Party — Iter i cor.]—The original 
defendant dying pendente lite, the plaintiffs 
issued an order of revivor on the 22nd April, 
and served it on the defendants by order on 
the same day. and along with it a notice of 
trial for 5th May. at Cornwall. The defend
ants moved to set aside the notice of trial 
as irregular :—Held, that the order of revivor 
was in force from its service, and as it would 
he continued by the lapse of twelve days upon 
the 4th May. the notice of trial for the fith 
May was regular. A < ir York Piano Co. v. 
Stevenson, lu 1*. It. 270.

Interlocutory Judgment — Necessity 
for.]—in an action commenced by a writ not 
specially indorsed, where the defendant does 
not plead to the declaration, the plaintiff 
must sign interlocutory judgment against the 
defendant before he is in a position to serve 
notice of trial and assessment of damages. 
Fenwick v. Donohue, 8 1*. K. 110.

New Trial—Payment of Costs—Condition 
Precedent.]—Where a new trial is granted 
to a plaintiff on payment of costs, the pay
ment is a condition precedent to the right to 
givi notice of trial. Ill this case, where 
the costs were not paid, the court set aside the 
verdict, but under the circumstances with
out costs. Stock v. Shcwan, 18 C. P. 185.

Service on Solicitor—Delay in Advising 
Client.]—In an action to recover a balance 
alleged to he due for erecting a mill, it ap
peared that on the 15th September defend
ant’s attorney, who resided at Sydenham, re
ceived notice of trial for the 27th of the same 
month, and on the 17th wrote to inform the 
defendant, who resided fifty miles distant, the
mail going only once a wees, and who did not 
receive the letter till after the trial. <'on- 
trad ictory affidavits were made on both sides, 
and it appeared to the court on the defend
ant’s affidavits, that it was not probable the 
verdict would be materially reduced :—Held, 
that, as a new trial could only be granted 
on payment of costs, the defendant would not 
be benefited thereby, and rule refused. Ham
den v. AucAor, 0 0. I1. 517.

Summons to Dismiss -Stay of Proceed
ings.]—A summons to dismiss an action for 
breach of an order to examine, generally im
plies a stay of proceedings; but where the 
Judge who granted the summons struck out 
the part relating to a stay, and the summons 
was afterwards enlarged without any mention 
of a stay, a notice of trial served while the 
summons was pending :—Held, to be regular. 
Merchants Bank v. Pierson, 8 P. R. 129.

VIII. Postponement of Trial or Hearing.

Application Forum.]—An interpleader 
issue arising out of an action in the high 
court of justice was directed to be tried in a 
county court pursuant to 44 Viet. c. 7. s. 1 
(O. I :—Held, that a motion to postpone the 
trial of the issue should have been made 
in the county court. London and Canadian 
Loan and Agency Co. v. Moryhy. 11 P. It. 80.

--------  Time for—Forum.] — Applications
to post|H>ne trials in outer counties should not 
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he entertained in chambers at Toronto, when 
the assizes aw just coming on. McKenzie 
v. Stewart, lu V. O. It. 634.

Costs.| -On putting off the trial of an in
formation for penalties, at defendant's in
stance. the court will make the payment of 
costs a condition, in like manner as in civil 
cases. Hex v. Ives, Dru. 440.

A short time before the assizes at Kingston, 
defendant obtained from a Judge in cham
bers at Toronto a summons to put off the 
trial. The plaintiff’s agent (the plaintiff be
ing an attorney i was obliged to obtain delay, 
to communicate with his principal, who iti 
ilie meantime incurred costs in preparing for 
trial. The order was afterwards granted on 
terms of paying only the costs of the appli
cation. and the defendant acted upon it by 
getting the trial postponed. Defendant had 
given no notice to the plaintiff of his inten
tion to move. The court refused to niter the 
terms of the order, so as to compel the de
fendant to pay the plaintiff's costs of pre
paring for trial while in ignorance of it, 
though they were of opinion that it would 
have been more fair to have exacted the pay
ment of such costs on granting llie order. Mc
Kenzie v. Stewart, 10 U. C. It. 034.

Where a cause is withdrawn on account of 
the absence of a necessary witness for the 
plaintiff, and he shews that he has made dili
gent efforts to secure the attendance of such 
witness, who is residing within the jurisdic
tion. but fails to secure it. the costs of put
ting off the examination will, as a general 
rule, be costs in the cause. In all other cases 
the costs will he disposed of according to cir
cumstances and in the discretion of the Judge. 
Pattison v. McSub, 12 (ir. 483.

Although, as a general rule, where a parly 
has made diligent efforts to obtain the attend
ance of a witness within the jurisdiction, and 
has been unable to do so. the costs of postpon
ing the hearing will he costs in the cause, still 
where the plaintiff ascertained on Sunday 
that a witness, who was his mother, was 
confined to lier lied and unable to attend at. 
the sittings which began oi. the Tuesday fol
lowing. but failed to give notice of this fact to 
tlie defendant, a motion made by the plain
tiff id postpone the hearing was granted only 
oiUiis paying the costs. McMillan v. McDon-

The costs of moving to postpone a trial on 
account of the absence of a material witness, 
will he costs in the cause, where the party 
moving lias made diligent efforts. &<•., to se
cure the attendance. Brown v. Porter, Knox 
v. Porter. 11 1\ R. 250.

Coats of the Day. | — See Boykins v.. 
Smith. 9 V. R. 285 : llmig v. t'rabbe, 12 lb 
R. 14: Out water v. Mullett, 13 V. R. 509.

Grounds for.]—Where the ground of an 
application to put off a trial is the absence of 
a witness, it is not sufficient to shew that the 
witness is material, and may and probably 
will give important evidence, or to swear 
that his evidence will he material and neces
sary. without shewing that it will assist the 
case of the person making the application. 
Kerr v. (irand Trunk It. IV. Co., 4 I\ It. 303.
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The time for plaintiff to bring the issue 
joined on to trial will In* extended under s. 
131, C. L. I*. Act, 1850, upon tin affidavit that 
plaintiff cannot procure the attendance of a 
witness, without whose testimony he cannot 
safely proceed to trial. O'Keefe v. O'Brien, 
2 L. J. 231.

11 's no answer to an application to try 
a cause in a county court on the ground that 
no difficult questions of law will arise, to put 
in affidavits which are properly grounds for 
postponing the trial. Mitchell v. Hubert*. 0
v. li. iut;.

Held, that the inability properly to calcu
late the damage to the plaintiff from a per
sonal injury, owing to a sufficient time not 
having elapsed from the receipt of the injury, 
is a sufficient ground for postponing the trial. 
Speers v. tirent Western It. IV. Co., 0 P. R. 
170.

The trial of an election petition should not 
be postponed without the appellant shewing 
very cogent and almost unanswerable grounds. 
In this cast1 the reason given was that the 
lieutenant-governor of Ontario was a neces
sary and material witness, and that he could 
not properly leave Toronto during the sittings 
of the house of assembly :—Held, not a suffi
cient reason. McDonald v. McSabb. 12 C. L. 
J. 117.

Held, that when the original holder of a 
policy of insurance had been indicted for ar
son it would not be in the interests of justice 
to postpone a suit by the assignee of the 
policy until after the criminal trial. Whitc- 
io w v. Xational Insurance < Whit elate v. 
Phanio Insurance Co., 13 L. J, 199.

The plaintiff brought an action against two 
townships for not repairing a road, and while 
it was pending before the court of appeal, he 
issued a writ against the defendants for the 
same cause, to prevent the Statute of Limita
tions running against him in case it should 
lie held that the townships were not liable. 
A notice to proceed to trial having been served 
on the plaintiff, the time for trial was en
larged until after the decision of the court 
of appeal. Mcllardy v. County of Perth, 7 V. 
It. loi.

Necessity for Re-entry — /Vcs.'J—The 
object of con. rule ( 1888) 070 is to enable a 
defendant to insist upon the trial of a case 
entered by the plaintiff being proceeded with, 
unless the court should give the plaintiff leave 
to withdraw it : and where, before a case en
tered for the assizes on the non-jury list 
was reached, the solicitors, without the as
sent of the court, agreed that the trial should 
lie put off until the following assizes, and the 
clerk of the assize struck the case off the 
list:—•Held, that what had taken place was 
i ot a withdrawal within the meaning of the 
tide, and that the action remained for trial, 
and under con. rule l ISSN) 071 might be set 
down for trial on notice, for any subsequent 
court, without payment of any further fee. 
Bunhury v. Manu Incliner*’ Insuiancc Co.. 
13 V. It. 53. See eon. rules (1897i 543. 344.

Where the trial of a cause was postponed 
till the next assizes, defendants to pay the 
costs :—Held, that no second fee was payable 
to ilie deputy clerk of the Crown upon entry 
of the action for trial at the latter assizes.

and that when so paid by plaintiff, such fee 
was not taxable against defendants. Morton
V. Grand Trunk It. IV. Co.. 10 1*. It. 02.

W. (plaintiffi entered into negotiations 
with S. (defendant) to purchase a house 
which S. was then erecting. W. alleged 
that the agreement was, that he should take 
the lend (two and a*half lois) ai $400 a 
lot of fifty feet frontage, and the materials 
furnished and work done at its value, in 
August. 1874, a deed and mortgage were ex
ecuted. the consideration being stated in both 
at $5.92»;. The mortgage was afterwards as
signed to the M. and X. W. L. Company.
W. o lived in his hill, that S., in violation of 
good faith, und taking advantage of W.'s ig
norance of such matters, and the confidence 
he placed in S„ inserted in the mortgage a 
larger sum than the balance tine as a fair 
and reasonable market value of the lands, and 
of what he had done to the dwelling house 
and other premises, and lie prayed an ac
count. S. repudiated the allegation of fraud, 
and alleged that W. bad every opportunity to
satisfy himself, and did satisfy himself, as to 
the value of what he was getting: that lie had 
fold W. that he valued the land at $2.1 NX i, 
and that in no way had he sought to take ad
vantage of W. S. was unable to be present 
at the hearing, and applied for a postpone
ment. on the grounds set forth in an affi
davit, that lie was a material witness on 
his own behalf, and that it was not safe for 
him. in his state of health, to travel from 
Ottawa to Winni|s-g. The trial Judge refused 
the postponement, on the ground that the 
court was only asked now to decree that the 
account should he opened and properly taken, 
und the amount ascertained, which would he 
done by the master if the court should so de
cide, and that S. would then have an oppor
tunity of being present, and that he was 
not necessarily wanted at the hearing: and, 
as tin* result of the evidence, made a de
cree in accordance with the contentions of 
W.. and directed an account to he taken :— 
Held, that, under the circumstances, the case 
ought not to have been proceeded with in 
the absence of S., and without allowing him 
the opportunity of giving his evidence. 
Schultz v. Wood, ii S. ('. It. 586.

--------  Terms—Cost*.]—Where the defend
ants, expecting that certain witnesses, whose 
evidence was material to the defence, would 
be called by the Crown, did not subpu-na such 
witnesses, and they were not in court, an 
adjournment of the hearing was allowed after 
the Crown had rested, so that such witnesses 
might he subpœnaed by the defendants, upon 
terms that the Crown have costs of the day. 
and that the same he paid before ih>‘ CAM 
lie proceeded with on adjournment. The 
Oucen v. Black, U Ex. C. It. 23(1.

Order for—1 handontnrnt—-Costs.]—The 
plaintiff gave notice of trial for 2nd October. 
On 23rd September the defendant obtained 
an order to postdate the trial on payment of 
costs :—Held, a conditional order, not staying 
the plaintiff's proceedings, and one which the 
defendant was at liberty to abandon without 
being liable to pay other than the costs of 
the application. Allen v. Mathers, 9 V. R. 
477.

Power to Postpone - Previous Direc
tion.]—Remarks as to the power of the Judge 
to order the postponement of the trial of on
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interpleader issue, where the interpleader or
der directs it to he tried nt a particular sit- 
tinir. Robinson v. Richardson, 32 V. C. K. 
344.

Terms of Postponement.)—In ordering 
the postponement of a trial the master in 
chandlers has a discretion under con. rule 081 
t.i impose terms. And where, upon the de
fendants* application to postpone the trial, the 
master so ordered upon their giving security 
for part of the amount sued for:—Held, that 
the term was properly imposed. Hank of 
Hamilton v. Stark. 13 I\ It. 213.

IX. ItECORD.
I Sec c. I,. P. Act. II. S. O. 1S77 c. 50. ss. 

241-251 : con. rules (181>7> 538 (d). 530. 540.)

1. Altering.

Effect of—Verdict.]—Where the clerk of 
assize refused to receive the record, because 
it had Iwen altered after It* had been passed 
at the Crown office, by the plaintiff adding 
a ''militer to the defendant's plea and enter
ing in the margin the venire facias, the court 
made a rule absolute for judgment as in case 
of a nonsuit. Hoc </. Wilcor v. Jacobs. 5 V.
V. It. 1.

Where a nisi prius record some days after 
it hail been entered was withdrawn from the 
clerk of assize by the plaintiff's attorney and 
altered without leave, by adding the venire, 
jurata. &e.. the court set aside the verdict. 
Russel v. (Iraham, 7 V. ('. It. 150.

The court will not set aside a verdict be
cause an evident clerical defect has been sup
plied on the record that it has been entered. 
( illlicit v. Conger, 7 V. (’. It. 380.

In the nisi prius record the declaration ap
peared to have been against .1. II. and A. it., 
his wife, but the words “ his wife " were 
struck out with a pen. of which no explan
ation was given:—Held, no objection after 
verdict. Hunter v. Hunter, 25 V. V. It. 145.

2. Entering and Passing.

[By the C. L. P. Act. It. S. O. 1877 c. 50. s. 
24s. the record shall be entered at any time 
during the five days next lie fore the commis
sion day of the assizes, and on said commission 
day before noon: but the Judge may permit a | 
record in any suit to be entered after the time 
above limited, if. upon facts disclosed on alii- 
davit or on the consent of both parties, he 
see* fit to do so. See con. rule ( 181171 538.]

After the Commission Day—OId Prne- ' 
fier.] Sc,, //all v. Orittrold. '< <> 8. 136; 
Henderson V. Hunt, I! I*. ('. R. 503.

Costs of Entry—Settlement.]— Where in | 
a country cause a record was entered for trial I 
before the commission day of the assizes, 
and afterwards settled before the commission | 
day. the master, upon consulting the Chief 
Justice of the common pleas, refused to allow *

the costs of entering the record or counsel fee. 
Hingston v. W helan. 8 L. J. 72.

Failure to Enter — Change of Venue — 
Terms.]—Where the record did not reach the 
assize town in time to be entered, the plaintiff, 
on shewing that due diligence had been used, 
and that if he did not get down to trial before 
the autumn assizes he would he in danger of 
losing his debt, was allowed to change tla- 
venue. so as to go to trial at the spring 
assizes, on payment of costs of the day. costs 
of the application, and any extra exiiense 
occasioned to defendant by the change. Lucas 
v. 7 aglor, 4 P. It. SMI.

--------  Effect of—Agreement.]—Where the
plaintiff, having given notice of trial, did not 
enter his record with the cierk of assize in 
time, but defendant, notwithstanding, agreed 
to go to trial if he were ready, and after 
having detained the plaintiff's witnesses more 
than a week, nt Inst determined not to go to 
trial, lie was refused the costs of the day. 
Hoe d. Cram ford v. Copplcdike, 4 O. S. <i.

False Record.) — Defendant having filed 
his pleas, the plaintiff, on going to pass his re
cord and not finding them in the office, caused 
them to be entered on record from memory, 
and passed the record without the pleas being 
in the office, and tried the cause, no defence 
having been made. The court set aside the 
proceedings for Irregularity. McKinnon v. 
Johnson, 3 O. S. 208.

Repassing and Rescaling Remanct.] 
—See Lucas v. Peatman, 7 V. C. It. 20.

3. Form of.

Addition of Words not in Pleading—
IVoirer.]—See Snoir v. Johnson, 1 P. R. 15»}.

Addition of Venire —Judgment.]—See 
Harrington v. Fall, 15 C. P. 541.

Date of Judgment on Demurrer —
Assessment of Homages.] — See (iambic v. 
Rees, 7 V. ('. R. 4«H$.

Information for Intrusion.) — See
Attorney-General v. Harris. 33 V. R. 04.

Issues in Law—Omission of.]—See Grant 
v. Palmer, 5 P. R. 501.

Nisi Prins Clause. | See Hoc d. Murphy 
v. McGuire, 7 V. ('. It. 312.

Order Striking out Plea.)—See Atkins 
v. Clark, 0 O. S. 33.

Variance l niendnit nt.]—See Laxrrcnce 
v. IJ ardu y, T. T. 3 & 4 Viet., R. & J. Dig. S3.

4. Seal.

There was no necessity for the seal of the 
court to a record in an outer district. Scott 
v. McGregor. Tay. 88.

Rut it was otherwise in the home district. 
McLean v. A ceson, T. T. 5 & fi Viet.
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By the ('. L. I*. Ai t. It. S. U. 1877 «. bo. s. 
247, in ,|i«* superior courts the record of nisi 
prills need not lie sealed. See con. rule 
t1807i 539.

IBv the <’. L. V. Al t. U. S. O. 1877 c. 30, 
s. 231. in the record in any cause or action, 
no other venire is necessary than “Therefore,” 
&<*.]

See as to the former practice, Itcatty v. Me- 
Masters. T. T. 2 X :i Viet.. It. & II. Dig. *‘178: 
Hamilton v. M rl'arland, M. T. 3 Viet. 16. & 
II. I iig. 378; Cullirrt v. Conger. 7 V. C. It 
38!l ; Han kins v. Patterson. 15 IJ. C. It. 158 ; 
Wall,-t in v. Donovan, 5 1*. It. 118.

tl. Other Cases.

Conclus!venous. |—The court cannot look 
behind the record, unless where the application 
is to set aside the record itself. An objection, 
therefore, to the record as being improperly 
made up without proceedings to warrant it. 
cannot be entertained upon an application to 
set aside the assessment of damages, (lambic 
v. 1(4CM, 7 V. ('. It. 4WS.

Custody of Record—-Delivery up — J/o- 
1 ion in Tn ni. I - A county court ease had 
been tried at the assisses under the A. J. Act. 
1874. s. 54. The plaintiff got a verdict, and 
the plaintiff's attorney obtained the record.
1 lefendn ills’ attorney applied for an order to 
deliver it up to the court of Queen’s bench, 
to enable him to move against the verdict. 
The Judge in chambers held that he had no 
jurisdiction to make such order. The county 
court Judge made an order for the delivery of 
it to the clerk of that court, and stayed pro
ceedings until next term. Hurley v. Milne, 
7 P. It. 100.

Destruction by Fire.]—A new nisi prius 
record was allowed to lie made up, the original 
liavicg hi-eti destroyed by lire. White v. 
U utvliinson, Tay. 305.

Indorsement of Points Reserved -
Judgment.]—When points are reserved at a 
trial and indorsed mi the record, but the Judge 
makes no entry thereof on his notes, the re
cord must govern, and judgment cannot lie 
entered until the points are disposed of. Tay
lor v. Taylor, 5 (). 8. 480.

Venue.|—It is not irregular to state the 
venue in the nisi prius record without having 
stated it in any previous proceeding. lteginu 
v. Shipman, ti L. J. 19.

X. REFERRING (’APSES FROM ONE COURT TO 
Another.

1. Count y Court to Superior Court.

[Tinier the Law Reform Act. 1808. 32 Viet, 
c. ti. s. 17. and 37 Viet. c. 7. s. 50: R. 8. O. 
ls77 c. 49. s. 32 et seq. ; R. S. O. 1897 c. 51, 
s. 03 et seq.]

Motion to Arrest Judgment—Forum.] 
—Held, under the Law Reform Act, 1808, s.

17, s.-ss. 4 and 5. as amended by .13 Viet. c. 7 
i tU.t. this being a county court case tried at 
I the assizes, that the motion to arrest judg- 
| ment was properly made in the superior court. 

Edm it nils v. Hoi y, 35 U. C. IL 495.
Notice of Trial — Motion against — 

t'orum.\—Where a county court case has been 
directed In lie tried at the assizes, an applica
tion to set aside the notice of trial must bo 
made to the county court, ('lurk v. Clifford, 
7 V. R. 329.

Partition - Issue.] — Issues in partition 
suits an* within s. 17. s.-s 2. Symomls v. 
Symonds, 20 C. V. 271.

Separate Trial of Issues of Fact.]—
In county court cases, where there are issues 

i in law and in fact upon the same record, this 
, Act dues not authorize the issues in fact to 
j lie tried at the assizes ; and where, after a 
| trial under such circumstances, a case came 
; before the court, on motion against the ver

dict. the court refused to pronounce judgment 
on the merits of the case, as coram non judice, 

j but merely set aside the verdict without costs. 
Pattypieec v. Mayviltc, 21 C. P. 310.

Title to Land Jurisdiction.}- Where a 
; county court cause is entered for trial at the 
i assizes under this Act, the jurisdiction is the 
I same only as if it had been tried in the county 
! court. Where in such a case, therefore, the 
I title to land came in question, and a verdict 
I was entered for defendant: — Held, that the 
I proceedings were coram non judice. and the 

verdict was set aside. U'etherall v. (Jarloic, 
30 U. C. R. 1.

2. Superior Court to County Court.

(a> It y Writ of Trial or Inquiry.

[By 8 Viet. c. 13. ss. 51-50. writs of trial 
and inquiry were authorized, under which ac- 

! tions dejiending in the superior court for any 
debt or demand not exceeding £25. or actions 
in which the amount was ascertained by the 

| signature of defendants, or in which only dam- 
| ages were to be assessed, might lie sent down 
j for trial or assessment in the county court. 

These enactments were repen led by 29 Viet. e. 
58. s. 19. See. also. ('. ». V. ('. c. 22. s. 329. 
and tic statutes there referred to. by which 

] county court suits might be brought in the 
superior courts, marking the papers “ inferior 

! jurisdiction.” This section was repealed by 
23 Viet. c. 42. s. 4, and a Judge's order re
quired to authorize such trial. See it. S. O. 
1897 e. 51. s. «12 <3t, and rules 862. MB.]

Where the declaration claimed £75 for 
I work and labour, but the bill of particulars J only £19. the cause was brought within the 
1 limits of the Act and might be referred. Mar

tin v. (ixrynne. 5 U. V. It. 245.

A rule of court or Judge’s order is not re
quired for a writ of inquiry to a district court.

, A writ of inquiry to a district court after the 
cause had lieen made a remanet at nisi prius : 

i —Held, regular. Sorthcote v. Hoddcr, 5 T.
R. OB

I The affidavit on which an application is 
I made for a writ of trial should shew where
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the venue is laid. Brett v. Smith, 3 L. J. 10; 
Lock v. Hants, ib. 11.

An action on a guarantee is not within the 
meaning of 8 Viet. c. 13. s. 51. The statute 
only applies when tlie production of the docu
ment and proof of signature would be per 
si- primft fncie evidence of indebtedness. Mont- 
font v. JIcXuught, 3 L. J. 15.

In an action on a guarantee a writ of trial 
may be obtained, if the defendant have no 
other objection than the mere fact of the ac
tion being on a guarantee. Macphcrson v. 
tint ham, 3 L. J. 184.

Preliminary or formal objections to the 
affidavits, where the application has been en
larged until the last day for obtaining such 
writ, should not in general be allowed to pre
vail after such enlargement. Taylor v. ,1/c- 
V-it. 3 L. J. 131.

On applications for writs of trial, the affi
davit must either shew what the pleas in the 
cans»- are. or the applicant must produce a 
copy of the pleadings. Stock v. Crawford, 3 
L. J. 130.

On applications for writs of trial, when 
the parties are pressed for time, the Judge 
will in general make the summons absolute on 
return, instead of enlarging it. reserving leave 
to defendant to move to rescind it. Prugcn v. 
Kcrby, 3 L. J. 134.

The writ was not granted where difficult 
quest ions were likely to arise on the trial, and 
where the nature of the ideas pleaded admitted 
of such being the case. Nor when there was a 
dispute as to the nature or legal effect of the 
instrument sued on. Shaw v. Davis, 3 L. J. 
131 : /,umiry v. Rogers, ib. 134.

Hut defendants merely pleading a plea 
which might involve difficult questions would 
he no objection, unless he shewed that it was 
seriously intended to rely on such pleas. 
Taylor v. McXcil, 3 L. J. 131.

For other decisions as to granting or re
fusing writs of trial, see Bank of Montreal 
v. Hurritt, 3 V. C*. It. 375 : Hunter v. Vernon, 
TIC. It. 552: Moffatt v. MrXab, 1 C. L. Ch. 
Its : S ing's College v. (iambic, ib. 54: Beatty 
v. Cliarrity. 3 L. .1. 32: Wen got v. Huff. ib. 
133 : Muirhead v. McCracken, ib. 131 ; Itiaeh 
v. Hall. 11 l. ('. It. 350; Morland v. Web
ster, 2 C. L. Ch. 52.

(b) Judge's Order under 23 Viet. c. 42, s. A;
R. S. O. IS77 c. P, s. 31 ; R. S.

U. 1891 c. 51. s. 92.

Held. that, to warrant a Judge of the 
superior courts in referring a cause for trial 
to a Judge of the county court, the writ must 
not only Is- issued from but venue laid in 
the county to which the reference for trial is 
required. Where a defence is one not merely 
for time, it may lie doubtful, particularly if 
the amount is large, if a Judge would direct 
the trial of the issue before a county court 
Judge against the wish of the defendant. 
Boulton v. Hutton, 7 L. J. 151.

H“ld. that the Judge of a county court has 
power to allow pleas to be added in cases sent

down from the superior courts to be tried by 
him, as well as in actions commenced in his 
own court. King v. (Hassford, 11 C. I*. 4U0.

Where a record had been entered at an
msIm and made a remanet : —• Held, that
so long as the order for a remanet remained 
in force, the cause could not be sent to the 
county court for trial. Adams v. drier, 3 1‘. 
it. •-’•ut.

(c) I Oder 32 1 iet. e. ti. s. il (O.i. the Law 
Id form Act. 1898; R. S. (). 1877 c. 

p. s. 31 et seg.; R. S. O.
1897 c. 51, s. 92.

The entry required by s. 17. and schedule 
A., to “ be made in the issue and subsequent 
proceedings" when it is desired to try a 
sii|M*rior court case at a county court, was 
sufficient if made on the issue book in place 
of the venire facias. II alkem v. Donovan, 5 
I*. It. IIS.

I'nder s. 18 Judges of the county courts can 
irv cases brought down from superior courts 
without the intervention of a jury. Cush
man v. Reid, 5 1*. H. 131.

I’nder s. 17 no case can lie taken down to 
a county court for trial unless the amount is 
ascertained by the signature of defendant— 
or ** liquidated " in the same way. McPIicr- 
son v. McPherson, 5 V. It. 240.

A note made in the United States a..J pay
able in American currency, is not an amount 
liquidated or ascertained by the signature of 
the defendant, so as to entitle the party suing 
upon it to avail himself of 32 Viet. e. ti. s. 17 
(O.) Cushman v. Reid, 20 C. l\ 147, 5 1‘. 
It. 121.

It is no answer to an application to try a 
cause in a county court, on the ground that 
no difficult questions of law will arise, to put 
in affidavits which are properly grounds for 
postponing the trial. Mitchell v. Roberts, ti 
V. It. 10ti.

Held, in a case proper to Is- brought down 
to the county court by the Law Reform Act of 
1st is. and when the entry under Form A. is 
omitted from the issue book, but notice of trial 
is for the county court, that the omission is 
not properly a ground for setting aside the 
issue book and notice of trial, but that the 
plaintiff will be allowed to amend on payment 
of costs. McDermott v. Elliott, ti P. R. 1U7.

XI. Separate Questions in Same Action.

Account—Preliminary 'Trial of Right to.]
Where the plaintiff claimed a declaration 

of the right or himself and all other persons 
insured in the temperance section of the de
fendant company to the profits earned by that 
section, payment thereof, and an account and 
apportionment thereof :—Held, that, upon the 
nere statement of the plaintiff in pleading 
that he was the holder of a policy entitling 
him to share in certain profits of the com
pany. and without any proof of the statement, 
the court, in its discretion, should not require 
the company to produce and lay open to him 
all their books of account and the papers re
lating to them : but it was a proper case in
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which to permit the defendants to apply un- 
lier rule 1855 for an order for a preliminary 
trial of tin- plaintiff's right to require an 
account, ami to postpone discovery of the 
hooks until fier such trial. Graham v. Tcm- 
lirnniif and General l.ifc Assurance Co. of 
Vorth America, 1«t I\ It. 530.

Different Causes of Action.]—Different
causes of action Included in the same déclara 
tion may lie severed ntnl tried separately. 
Pitzsimmons v. McIntyre. 5 P. it. 11!».

-------- Question of Lair — Preliminary
Trial.\—The writ of summons claimed dam
ages against an incorporated company for 
wrongful dismissal and slander. The original 
statement of claim was confined to the former 
cause of action, but. after defence a ml before 
reply due. the plaintiff amended on pnveipe by 
adding a claim for slander :—Held, that it 
was coniiietent for the plaintiff to do so. un
der rule 30ft. Semble, that an incorporated 
company may In- liable if slander is spoken by 
its servants or agents in direct obedience to its 
orders : and held, that, at all events, the plead
ing setting up slander should not be struck out 
summarily, but should be adjudicated on. 
iA-ave to the defendants to have the question 
of law first determined. 1 he two causes of 
action were properly joined : but application 
might lie made under rule 1137 to direct the 
method of trial. Rodger v. .Voxon Co.. 1!> P. 
It. 327.

Dismissal of Action — Evidence on Om 
llranrh only.]—An action brought to enforce 
the performance by the defendants of a cer
tain by-law passed by the plaintiffs, and also 
the performance of a duty imposed by the 
Railway Act, came on for trial without a 
jury, and the trial Judge decided to try the 
first branch of the case separately : and. 
after hearing evidence upon it. held that the 
by-law was not legally binding upon the de
fendants, and dismissed the action without 
hearing evidence on the second branch :—Held, 
that com rule 1155 must be read In conjunction 
with s. ."11. s.-s. 12, of the Judicature Act, R. 
S. O. 1887 c. 44: and this case was not one 
calling for an application of the rule by direct
ing separate trials of the questions raised. 
A new trial was therefore ordered. Village of 
Port Erie v. Port Erie Perry R. IV. Co.. 13 
P. R. 144.

Indemnity—Question hettrecn Co-defen- 
dant*.]—See Walker v. I lick non, 14 P. It. 343.

Issue In Fact - Demurrer.] — Remarks 
upon the inadvisability of trying an .issue in 
fact first, where there is also a demurrer on 
the record. Romm v. Tynon, 1!) C. P. 204.

Patent of Invention — Infringement — 
Ihaial of Right.]—In an action to restrain 
the defendants from selling a certain drug in 
violation of the rights of the plaintiffs under 
a patent, and of the terms upon which the drug 
was sold to the defendants, and for damages 
for sidling in violation of such rights and 
terms, and for damages for a trade-libel, the 
defendants admitted that they bought the 
drug, but not from the plaintiffs, and were 
selling it by their agents, and upon their 
examination for discovery stated fully their 
mode of procedure in buying and selling, but 
in their pleading they denied the plaintiffs' 
patent right :—Held. that, there being a bonfl 
fide contest as to that right, the defendants

should not. before the trial, be compelled to 
afford discovery of the details and particulars 
of such buying and selling, so as to disclose 
their and their customers' private business 
transactions. Such discovery should be de
ferred until after the plaintiffs should have 
established their right, even if a subsequent 
separate trial of the question of infringement 
should be necessary. Dickerson v. Radcliffi. 
17 P. It. 58ft.

Settlement I alidity.]— The validity of a 
settlement of a pending action may be tried in 
such action, if pleaded in bar. In this case 
the Judge tried I lie question as to the settle
ment without the assistance of the jury, al
though the other questions in the action were 
left to the jury. Johnson v. Grand Trunk R. 
IV. Co., 25 O. R. «14. 21 A. It. 408.

In an action for damages for negligence, 
whereby the plaintiff was injured in alighting 
from a train, the defendants denied negligence 
and pleaded contributory negligence, and also 
a payment of $10 to the plaintiff before ac
tion and a receipt in writing signed by him 
therefor. “ in lien of all claims I might have 
against said company on account of any in
jury received . . . by reason of my 
stepping off a train ... ; such act being
of my own account, and not in consequence 
of any negligence or otherwise on behalf of 
such railway company or any of its em
ployees." The plaintiff replied that if he 
signed the receipt, he was induced to do so by 
fraud and undue influence : — Held, by the 
(Jueen's lieiieh division, that the issue raised 
by the document was not a distinct issue, 
but rather a matter of evidence upon the 
issues of negligence and contributory negli
gence, and should have been submitted to the 
jury, and not separately tried by the Judge. 
Held, by the court of appeal, reversing this 
decision, that the issue might properly be tried 
by the Judge, and need not necessarily be left 
to the jury. Ilaist v. Grand Trunk R. IV. Co., 
2ft O. R. V.». 22 A. R. 504.

The court I.as jurisdiction to stay pro
ceedings in any action which has been com
promised. wher1 no terms of the compromise 
go beyond what is in controversy in the ac
tion. And where, in an action of slander, 
the (daintiff excused his non-prosecution by 
alleging that an agreement, had been entered 
into lie tween himself and the defendant by 
which the action was to be dropped and $10 
costs to be paid by the defendant, which agree
ment was denied by the defendant, an order 
was made directing a summary trial, or the 
trial by an issue upon oral evidence, of the 
question of the validity of the settlement : if 
the result should be a valid settlement, proceed
ings to be stayed i>erpetually and costs paid 
by defendant : if settlement invalid, action to 
be dismissed with costs to defendant. Rees v. 
Carruthers. 17 1' R. 51.

An assignee for the benefit of creditors un
der a statutory assignment, having brought 
nil action for damages for breach of a con
tract made by his assignor with the defen
dants. made a compromise settlement with the 
defendants, before the delivery of pleadings, 
while he was in gaol, and without reference 
to the inspectors or creditors. A new assignee 
appointed in his stead applied for an order 
directing the trial of an issue to determine 
whether the settlement was valid:—Held, that 
it was not necessary to bring another action
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to vacate the settlement, and it was more con
venient to revive the action in the name of the 
nexv assignee ns plaintiff and let him continue 
it. leaving the defendants to move summarily 
I,, stay it. or to plead the settlement in bar, 
than to direct the trial of an issue. Rees v. 
Carrutliers, 17 I’. R. Ô1. distinguished. John
son v. Grand Trunk R. W. Vo., 2Ô U. R. U4. 
and Haist v. Grand Trunk R. W. Vo., 22 A. 
R. 504, followed. Duridson v. Merntton 
Wood and 1‘ulp Vo., 18 V. R. 130.

See I nr in v. Sperry, 11 V. R. 220; Tim- 
pcranee Colonization Society v. Crans. 12 1*. 
R. 4*. 380; McMahon v. Larn-y. ib. «',2; Far- 
run v. Hunter, ib. 324. untv VI. 2 (b).

See Parties.

XII. Stay of Trial.
Appeal from Order Directing New 

Trial.)—The plaintiff was permitted to pro
ceed with a new trial pending an appeal, where 
lie shewed that he had already been inconven
ienced by delay, that further delay would pre
judice him financially, and that by it he might 
lose important oral evidence. McDonald v. 
Murray, 0 P. R. 404.

The court may in a proper case stay the 
trial of an action pending an appeal to the 
court of appeal from an order directing a new 
trial, but only under social circumstances, 
it is not a ground for a stay that in the event 
of an appeal being successful the costs of 
the new trial will be thrown away, and that 
one party will be in danger of losing such 
costs, the other not being a person of means ; 
and it is not desirable that the trial should be 
delayed, to the possible prejudice of a party 
bv the loss of testimony. Arnold v. Toronto 
H. W. Co., 10 P. R. 31)4.

A second trial of an action was stayed pend
ing an appeal to the court of appeal from the 
order directing such trial, where the principal 
question upon the appeal was as to the proper 
method of trial, and the appellants had been 
diligent in prosecuting the appeal and there 
was no suggestion of any possible loss of testi
mony. Arnold v. Toronto R. W. Vo., 1U P. 
R. 31)4. distinguished. Haist v. Urand Trunk 
H. II . < o.. Hi P. R. 448.

XIII. Trial Judge.
Consulting Experts.) — An action for 

damages caused by collision between two 
vessels was tried without a jury, and after the 
evidence had been taken, the trial Judge, with 
the consent of both parties, consulted two 
master mariners, and adopted as his own their 
opinion, baaed on a consideration of conflicting 
testimony as to the responsibility for the colli
sion :—Held, that this was a delegation of the 
judicial functions; and a new trial was order
ed. The scope of con. rule (1888 ) 207. as to 
calling in the assistance of experts, consider
ed. Wriyht v. Collier, 10 A. R. 208.

Observations to Jury.) — The supreme 
court of Vanndn. as an appellate court for 
i lie Dominion, should not approve of such 
strong observalions being made by a Judge 
as were made in this case, in effect charging 
upon the defendants fraud not set out in the

pleadings, and not legitimately in issue in the 
cause. Iturdmnn v. rutnain. 18 S. V. R. 714.

Power to Refer. ) -The right of the trial 
Judge to refer the question of damages as a 
question arising in the action, under s. 101 of 
the Judicature Ac,. 1.881. is indisputable, at 
all events as a matter of discretion and subject 
to review: ami it is for the party objecting to 
the reference to shew that the discretion has 
been wrongly exercised. And where, in an 
action for damages for injury to the plaintiff's* 
land, on the bank of a navigable river, and 
to his business as a boatman, by the acts of 
the three several defendants, who owned saw 
mills higher up on the stream, in throwing re
fuse into it. it appeared that the plaintiff's 
title to relief and the liability Of the de
fendants had been established in a former ac
tion, and the trial Judge heard the case only 
so far as to satisfy himself that the plaintiff 
had established a primA fade case on the ques
tion of damages, and directed a reference to 
assess and apportion them among the defen
dants, reserving further directions and costs: 
—Held, that there was no miscarriage, and 
the discretion of the trial Judge should not be 
overruled. Hattc v. Booth, 1U P. R. 185.

Refusal to Try Action—State of /'/< ad- 
irtj/s.J—By their statement of claim the plain
tiffs alleged themselves to be creditors for 
wages of two of the defendants, and they 
sought relief against the third defendant «fitly 
as having obtained certain assets from the 
other two. either fraudulently or upon a trust 
to pay the plaintiffs* claims. In their reply 
they set up that they were creditors of the 
third defendant him.-eif. upon the ground that 
lie was really the person who hired them. 
Thera wae no subsequent pleading :- Held» 
that *i"' reply was a direct violation of con. 
rule (18881 411); and that the trial Judge 
was within his right in refusing, in his dis
cretion. to try the action until the issues were 
properly presented upon the pleadings, and in 
dim-ting that the costs of the postponement 
should lie borne by the plaintiffs. No opinion 
expressed as to whether a divisional court had 
power to review such a ruling. Hurd v. Host- 
wick. 10 P. R. 121.

.See ante V., 4, 5; post XIV.

XIV. Trial Without a Jury.
(Sec, also, ante XIII.)

Appeal — Judge's Decision on Farts.] — 
Semble, that notwithstanding 32 Viet. e. 0, 
s. 18 (O.i, a Judge's decision on facts is to 
lie regarded differently from the finding of a 
jury. Smith v. Hamilton, 21) l". V. R. 31)4. 
See, also. Scott v. Dent, 38 V. (’. R. 30.

--------  .Vnr Question— Kridrnor.]—The
legislature did not. by 33 Viet. c. 7. s. O (<).), 
intend the court, on motion against a verdict 
given by a Judge of the court in which the 
actio.! is brought, to decide upon the evidence 
questions not iliseussed before or decided by 
the Jiulgc at the trial. Laicrie v. Hath bun, 
38 V. V. R. 256.

County Court—1 grrrment of Fartirs.]— 
On error from the county court, it appeared
by iin- record that after leaue joi... . a van,
fac. was awarded, and then the postea stated
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an agreement by 11»* partie» to leave the case 
to île* Judge, the derision to be looked upon 
as the verdict of a jury. Afterwards it was 
entered that " the said Judge has determined, 
and the court is of opinion and has ordered.” 
that the defendant should pay to the plaintiff 
a sum named. Then followed an « ntrv of judg
ment for that sum and costs : -Ileld, that 
the judgment was erroneous, for no verdict 
was directed or entered to support it <J lucre, 
whether the Judge had power to direct a 
verdict. Join* v. Smith. 23 V. C. It. 485.

Dispensing with Jury during Pro
grès» of Trial II ain r of Objection.'] — 
Where the trial of a cause begins and is en
tered into with or without a jury, as the 
case may be, it must be finished in like man
ner. unless by consent of parties. In an ac
tion of trespass quare clausum fregit, the trial 
was commenced with a jury, but an objection 
of a technical character having been taken by 
defendants’ counsel to the plaintiff's evidence 
of a title deed offered in rebuttal, the Judge 
granted an adjournment to enable him to cure 
the defect, discharged the jury, and after
wards resumed and finished the case without 
a jury. The defendants’ counsel objected to 
the discharge of the jury, but continued to 
act in the case without further objection, 
and the plaintiff obtained a verdict:—Held, 
that the course pursued was unauthorized : 
but semble, that the defendants’ counsel by 
proceeding with the defence, and taking his 
chance of a verdict, had waived the objection. 
Denmark v. McConaghy. lilt ('. 1\ 003.

Nee Murks \. To un of Windsor. 17 O. II. 
TV.»: 1 */./- x. II . !i u. R.' IB.

Equitable Issues.]—T’nder the Adminis
tration of Justice Act of 1873. s. 10, it is not 
Incumbent on the Judge t«> try any equitable 
issues on the record himself, but he may dir
ect them to lie tried by a jury. Shannon v. 
Hasting» Mutual Fire Insurance Co., i!G C. 
V. 380.

Si V con. rule (181)7) 551.

Issue from Court of Chancery.]—In
the absence of an express direction by the 
court of chancery, the issue sent from that 
court to a court of law may be tried without 
a jury, Wilson v. Wilson, 3 A. It. 400.

Legal and Equitable Issues.]—Qua*re, 
whether when there are legal and equitable 
issues, the whole case is not properly triable 
without a jury : but the fact that such a case 
has been tried by a jury, is no ground for a 
new trial, when* the verdict is unobjectionable 
upon the evidence. <jmere. also, whether in 
such a case the Judge may not call a jury 
to try the legal issues. Wright v. Sun Mutual 
Insurance Vo., Ill) C. 1\ 231, 230.

Order for—Former Jury Trials.]—Order 
made to send a case for trial by a Judge alone, 
under 30 Viet. c. 8. s. 18 (O.l, in an action 
against a railway company for negligence in 
killing horses by a train at a road crossing, 
the jury having once disagreed, and on the 
second trial found a verdict for the plaintiff, 
which was set aside as contrary to law and 
evidence Mrdunniuliul v. lirand Trunk It. 
IV. Co.. 0 1*. It. 200.

----- — Poierrs of Officer of Court.]—In an
action for breach of warranty, and for false 
representation, on the sale of a steam vessel, 
as to her power and speed, the clerk of the

Crown in chambers, acting under s. is of the 
A. J. Act of 1873. directed the case to Is* 
tried by a Judge without a jury. On motion 
in term to set aside such order:—Held, that 
the clerk had power to make it. and that the 
court would not interfere with the exercise of 
his discretion, liennett v. Tregent. 25 C. V. 
443

Waiver of Jury Notice Indorsement oh 
Itecord nunc pro finie.]—See Wycott v. Camp
bell. 31 V. V. It. 584.

See Cushman v. Reid. 5 I*. It. 121 : Harris 
v. Peek, 7 1\ It. 5: Williams v. Croie. 10 A. 
It. 301.

Sec ante VI.

XV. Venue—Change of.

See, also. Pleading—Pleading at Law 
BEFORE TIIE JUDICATURE ACT. IV. 6—PLEAD
ING in Polity before tiie Judicature Act. 
III. 7 Pleading since tiie Judicature 
Act. XII.

[See con. rule (1897 ) 529.]

1. Generally.
Costs where Venue not Changed.] —

Where the parties to a cause had produced 
and examined their witnesses at Toronto, all 
of whom resided at a distance therefrom, and 
in close proximity to one of the circuit towns, 
the court, while awarding the general costs 
of the cause to the defendant, refused him the 
costs of the attendance of his witnesses. Led- 
yard v. McLean, 10 Ur. 139.

Crown Cases.]—In proceedings at suit 
of the Crown the venue is never changed at 
the instance of the defendant unless the at
torney general consents. Regina v. Shipman. 
G L. J. 19.

Delay.]—The court grants a change of 
venue reluctantly where delay will be occa
sioned thereby. Fiskcn v. Smith, 2 Ch. Ch. 
491.

Discretion —- Ordinary and Special 
Grounds.1—It is within the discretion of a 
Judge either to change the venue or not on 
the ordinary grounds, as he thinks will further 
till* ends of justice. Special grounds may be 
shewn why venue should not lie changed on 
the ordinary application. Crump v. Crew. 4 
L. J. 20.

Plaintiff Changing his own Venue.]
—A plaintiff will not. in general, be allowed 
to change his own venue to a county in which 
he might have laid it in the first instance, 
nor in order lo avoid the consequences of his 
own delay or laches. Burton v. .Xmelon, 4 L. 
J. 20: Mercer v. Yoght. 3 P. R. 94. See 
Richardson v. Daniels. 3 L. J. 205.

transitory Actions — Motion by either 
Party.]—In all transitory actions the venue 
may he changed by either plaintiff or defend
ant. on his shewing to the court or Judge a 
reasonable ground therefor. Mercer v. Yoght, 
4 L. J. 47: Blaikley v. Easton. 9 L. J. 23.
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2. By Amendment.
Mistake Local I cimo.]—In an action 

against a bailiff of a division court, the venue 
being local vas by mistake laid in the wrong 
county, and the plaintiff discovering the 
mistake did not go to trial in pursuance of 
his notice. Cross-rules having been obtained, 
the plaintiff was allowed to amend by chang
ing the venue, and the defendant's rule for 
judgment as in case of nonsuit was discharged, 
on a peremptory undertaking, and on pay
ment of costs. Ward v. Sexsmith, 1 I*. It. 
382.

-------- Plea.]—A venue may be changed by
plaintiff if laid by mistake in the wrong 
county. The proper order is to amend the 
declaration by changing the venue. Such 
amendment may be made after plea. Hiehard- 
son v. Daniels. 3 L. J. 205: Mercer v. \ ught, 
4 L. J. 47.

Formerly this could not he done. See Vau- 
ghan v. liubbs. 1 C. L. Ch. 70.

See Bull v. Xorth Brit h Canadian Invest
ment Co., lo I\ It. <122 ito Pleading, XII.

See. also. Brown v. County of York. 8 P. 
It. 139 ; Segsworth v. McKinnon. 19 P. It. 
178.

3. Changing back.

Special Clrcnmatances. 1—After the 
venue has been changed at the instance of 
defendant, the court will not. unless under 
very sjiecial circumstances, allow the plaintiff 
to amend his declaration so as to bring it 
hack. Smith v. Cotton, 1 U. C. It. 397.

Undertaking.]—A venue once changed 
will seldom be changed hack again, without a 
peremptory undertaking by the plaintiff. Car- 
rail v Tyson, 1 C. L. Ch. 48.

4. G rounds for.

a> Cause of Action Arising Elsewhere.
The venue will not lie changed when there 

is no great preponderance of convenience, 
merely on the ground that the cause of action 
arose in the county to which it is sought to 
change the venue. The place where the cause 
of action arose is merely a circumstance in the 
discussion, and of no importance as compared 
with the preponderance of convenience. UU- 
tnour v. Strickland. 0 P. R. 254.

When the place where the cause of action 
arose and the place of residence of the de
fendant and his witnesses concur, a change 
of venue will he ordered to such county, al
though the plaintiff’s witnesses reside where 
the venue is laid. Ilarpcr v. Smith. «1 P. It. 9.

Where parties to the suit, their witnesses, 
and the attorney and counsel for the defend
ant. resided in the same county, being the 
county where the cause of action arose :— 
Held, that the venue should be changed to 
that county. In considering the question 
of convenience and expense the cost to the 
oublie of the administration of justice should 
be taken into account, so that ns far as pos

sible each county should bear the expense of 
, trying cases in the vuuutv in which the cause 
i of anion arose. I'ltipuen v. McLeod. 7 P.

it. 377.
Au action should Is- tried in the county 

I where the cause of action arose. G rev y v. 
Siddatt, 12 P. It. 557.

Where the balance of convenience was in 
favour of the trial of an action at Pembroke 
rather than at Cornwall, where the plaintiffs 
laid the venue, it was changed to Pembroke. 
Held, that had the scales been more evenly 

1 balanced than they were, the fact that the 
cause of action arose in the county of Ren
frew should decide the question in favour of 
Pembroke, the county town of Renfrew. Croit 
v. Bussell. 14 P. R. 185.

Per Meredith. C.J.—It would be more sat- 
! isfactory if the practice were that prim/! 
I facie the action should lie tried in the county 

where the cause of action arose, leaving the 
I onus upon the plaintiff to shew a preponder- 
• mice ip favour of the place selected by him ; 
| but the contrary practice is well settled. 

Standard Drain Pipe Co. v. Town of Port 
William, lti P. R. 404.

(b) Convenience and Saving Expanse.
Difference in Expense. | — Venue will 

not be changed on account of a trilling addi
tional exjiense in trying the cause where 
the venue is laid. Stewurt v. Johnstone. 4 L. 
J. 21.

Where the venue was laid at London, nnd 
it appeared that defendant, six of his wit
nesses. and one of plaintiff's witnesses, resided 
at Clinton, in the county of Huron, and that 
plaintiff and three of her witnesses resided 
at London (her other witnesses being at a 
distance, and one of them resident out of the 
Province I. and that in procuring the attend
ance of the witnesses residing at Clinton and 
I^ondon there would be only a difference of 
$10 or $10 in favour of hearing the cause 
at Goderich, in the county of Huron :—Held, 
that this difference in expense was not suffi
cient to deprive the plaintiff of the right of 
having the cause heard at London, where the 
venue was laid. Mooney v. Mooney. 0 p. R. 
207.

--------  Alimony—Inconvenience cf Public
Officers.] — The venue was changed from 
Whitby to Toronto in an action for alimony, 
upon the application of the defendant, where 
there was not sufficient difference in expense 
to warrant the change in an ordinary case, 
because of the rule in alimony cases which 
imposes on the defendant the burden of ad
vancing and paying all the disbursements on 
both sides in any event. The circumstances 
that two of the defendant’s witnesses, who re
sided in Toronto, were public officers, and that 
their absence would be a public inconvenience, 
was also considered in determining the pre
ponderance of convenience. Pogg v. Pogg, 
12 P. II. 249.

Majority of Witnesses - Parties.] — 
Where the number of parties to a suit is 
greater on one side than the other, the ma
jority cannot have the venue changed to the 
county in which they reside (not lieing that 
In which the cause of action arose i. Iiecause
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tin1 y ai p to bo examined as witnessps on their 
own behalf, /tour v. Cook, 2 ('. L. Ch. 204.

—------- Scrutiny—\ffidarits—Disclosure of
Evidimcc. 1—The plaintiff lived in Montreal 
and the defendant in Toronto : the plaintiff 
had twenty-six witnesses in Montreal, and the 
defendant twenty-eight in or near Toronto. 
On a motion to change the venue from Corn
wall to Toronto, the master in chambers dir
ected the parties to put in affidavits disclosing 
the names and the nature of the evidence of 
the witnesses, and upon these determined that 
the evidence of some of the Montreal witnesses 
would lie irrelevant to the issues, while all the 
Toronto witnesses might he important, and 
changed the venue to Toronto. Vpon appeal: 
—Held, that the conclusion of the master as 
to the evidence was correct, and his order for 
change of venue proper upon the affidavits 
before him : but semble, the direction to 
disclose the names and evidence of witnesses 
was improper : not having been appealed 
against, however, and having lieen complied 
with, it could not lie disturbed, .lrpin v. 
(Juinanc, 12 I*. It. 3t54.

Personal Convenience of Parties and
Witnesses. | —The venue should be selected 
with a due regard to the convenience of the 
suitors and of the witnesses, but if not so se
lected it will be changed. The circumstance 
that the master at the town to which the venue 
was sought to be changed was at one time 
concerned ns an arbitrator between the parties, 
was held no sufficient reason for not taking 
the suit before a Judge there. Mallory v. 
Mallory, 2 Ch. Ch. 4<»4.

When it is shewn that the convenience of 
witnesses would he better served by a change 
of venue, such change will be made without 
costs. Chard v. Meyers, 2 Ch. Ch. 301.

The court will not change the venue where 
a sheriff is defendant, on the ground that he 
cannot attend at the trial. Brock v. McHcan, 
Tay. 235.

It is no ground for changing, that a person 
required as a witness »t one assize will be 
an a sst teinte at another, and that from the 
distance he cannot attend both. Smith v. 
Jackson. M. T. 1 Viet.

.Sec Standard /train Pipe Co. v. Town of 
Fort W illiam. V. J\ It 4<»4. B>rlin Piano 
Co. v. Truaisch, 15 I*. It. <58.

-------- Delay—Undertaking.]—In a bill re
lating to property in Toronto, there not being 
sufficient time to get the cause down for hear
ing at the next ensuing Toronto sittings, the 
venue was laid at Whitby. After answer de
fendants moved to change the venue to To
ronto, and filed affidavits stating that some of 
their witnesses were out of the jurisdiction, 
and the evidence of such witnesses could not 
be procured in time : that others were resi
dent in Toronto engaged on defendants' rail
way there, and their attendance at Whitby 
would interfere with the working of the rail
way at Toronto. The court granted the mo
tion, on defendants' undertaking fo abide by 
such order as the court might make as to any 
damages which the delay caused by the change 
would occasion. McMurray v. (/rand Trunk 
It. It . Co.. 3 Ch. Ch. 133.

Preponderance of Convenience.] —
Where the cause of action arose and the de

fendant resided at Pembroke, and the writ in 
the action was issued at Pembroke, but the 
plaintiff advisedly proposed to have the 
action tried at Kingston, alleging that 
he could not obtain a fair trial from 
a jury at Pembroke, owing to the in
fluence of the defendant in that county : 
- - Held, that the defendant should not succeed 
in having the place of trial changed from 
Kingston to Pembroke, as upon the affidavits 
filed lie did not shew such a preponderance of 
convenience in favour of Pembroke, as to 
warrant depriving plaintiff of bis right to 
choose the venue. Ituris v. Murray, ft P. It.

Vpon npiienl by the defendant, in an action 
! alleging fraud in the adjustment of partner

ship accounts and for an account, from an 
order of a Judge affirming an order of a mas
ter refusing to change the venue from To- 

I roiito to Sault Ste. Marie, the court was di- 
! t itled in opinion ; one Judge holding that the 
I venue should be changed, because the action 

could be more fitly and conveniently tried at 
j Sa ult Ste. Marie : and the other, that the 
j defendant had not shewn so great a prepon

derance of convenience in favour of the change 
as was necessary under the authorities, espe
cially in view of the previous refusals by the 
master and Judge. Peer v. North-West Trans- 

! portât ion Co.. 14 P. It. 381. referred to. Madi- 
yan v. Ferlund, 17 P. It. 124.

--------  Appeal—.Voir Material—Change of
Circumstances.] — The plaintiff's right to se
lect the place of trial is not lightly to be iu- 

! terfered with, where it has not been vexati- 
i ouslv exercised. And where the defendants in 
| moving to change the venue to the county where 
j the cause of action arose did not shew a con- 
| siderable preponderance of convenience in 

favour of the change, their application was 
| refused : and the refusal was affirmed on np- 
; peal to a divisional court. Held, also, that 

the appeal must be dealt with on the facts 
as they were exhibited below, although, since 
the order was made, the trial bad been post
poned from the spring to the autumn : the 
court ought not to look at new material, nor 
listen to suggestions of jwissible changes, un- 

i less, in a proper case, to allow a new sub
stantive application to be made. Ilalliday v. 
Township of Stanley, ltî P. It. 493.

-------- Cause of Action.1—The question for
decision on an application to change the place 
of trial is, where can the action most con
veniently be tried? And where, in an action 
on a promissory note for the contract price of 
work done by the plaintiff in refitting a mill 
in the county of Middlesex, to which the de
fence was that the contract had never been 
carried out, the plaintiff had eight witnesses 

j in Toronto or east of Toronto, and the de
fendant eight in Middlesex or west of Mid
dlesex. upon the defendant’s application to 
change the place of trial from Toronto to 
London :—Held, that London was the most 
convenient place for trial, and the venue was 
changed accordingly. Or cry \. Siddall, 12 P.
It. 357.

In an action to establish a right of way 
over land in the county of Wentworth, the 
venue was changed from Brantford to Hamil
ton. it appearing that there was a slight pre
ponderance of convenience in favour of Ham
ilton. Held, that the facts that the subject 
matter of the litigation was situate in the
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«■«unity of Wentwortli. and that a view by the 
jury might be necessary, were facts to be con
sidered in fixing the place of trial. Odell v. 
Mulhuiland, 14 P. K. 180.

--------  Conté of Motion,] — If the plain
tiff lays the venue in a confessedly 
improper place he is liable to lie visited 
with the costs of a motion to change the 
venue. The defendant and six of his wit
nesses lived in the county of Huron, and the 
plaintiff, an infirm person, sixty-five years of 
a" and three of her witnesses, lived in the 
* «uinty of Oxford. It was alleged by defen
dant. and not denied by plaintiff, that the 
plaintiff had witnesses in the county of Huron. 
The venue was laid in Brantford:—Held, that 
the balance of convenience was in favour of 
the venue being at Goderich, in the county of 
Huron. Martin v. Itonn, I» I*. R. 2<»4.

--------  C roan-art ion$.] — Where cross-ac
tions with different venues, are consolidated, 
the place of trial will be ordered as the bal
ance of convenience requires, donee v. Leitch,
11 I». It. 255.

--------  IHfference in fix penne.]—Tbe plain
tiff is dominus litis and entitled to lay the 
venue where he pleases, subject to tbe rules 
of court. The court will not deprive the plain
tiff of this right, unless there is a manifest 
preponderance of convenience in a trial at the 
place to which it is sought to lie changed. 
If it he made to appear that there will he 
a great waste of costs in a trial where the 
venue is laid, and much saving of costs in 
trying it at a place to which it is sought to 
change the venue, the Judge may in his discre
tion make the order. In this case the Judge 
was not satisfied that there would h» a waste 
of costs by reason of a trial in the county 
where the venue was laid, and so on that 
ground lie declined to change the venue. Moor 
v. Ilo,id. 2 P. R. 374.

A defendant, when applying to change the 
venue on the ground of the prepomlernnce of 
convenience and expense, should suggest in 
his affidavits the number of witnesses tbe 
plaintiff is likely to call, and where they re
side. diamond v. Gray, 5 P. R. 33.

The plaintiff lived and carried on business 
in Toronto, the defendants in Parkhill, near 
London. The action was brought upon a eon- 
tract to pur«hase certain goods obtained by 
an agent of the plaintiff, who solicited the or- 
<lor in Parkhill. where the contract was signed. 
The goods were to be delivered by the plain
tiff to the Grand Trunk Railway Company 
in Toronto. The defence set up fraud in ob
taining the contract. The plaintiff propos«*«l 
to have the action tried at Toronto. The 
defendants swore that they intended to call 
six witnesses: that the cause of action arose 
in Parkhill : and that the expense of a trial 
at Toronto would be greater by $30 than at 
London. The plaintiff swore that he intend- 
«*«1 to «-all six witnesses and give evidence him- 
■elf; that four of the six lived in Toronto, 
one «-list of Toronto and one in Parkhill : and 
that the extra expenses of a trial at London 
would be about $20:—Held, that the cause of 
action arose in Toronto, and that there was 
no such preponderance of convenience in fav
our of London as would justify a change in the 
place of trial, following Xoad v. Noatl, 0 P. 
R. 48, 1 lavis v. Murray, Il P. R. 222, and 
Robertson v. Daganeau. 3 C. L. T. 2«iii. \\ ni
ton v. Widcman, 10 P. R. 228.

In an action by a husband against his wife 
to enforce a charge on land, the cause of ac
tion arose at Hamilton, where also the parties 
and their respectiv»* solicitors and all the wit
nesses resided, but the plaintiff proposed to 
have the action tri«*«l at Toronto. The in
crease in expense of a trial at Toronto over 
one at Hamilton, was estimated by the defen
dant at betw«*en $5lI and $75. and by tbe 
plaintiff at about $3<i :—Held, that there was 
an exceeding preponderaime of convenience in 
favour of Hamilton, and it was ortlered that 
the place of trial should be changed, unless 
tbe plaintiff at once paid into court $4*» to 
meet the defendant's additional expense. 
Si rVM < Bertot, 11 P. It. 135.

I"nder the circumstances the preponderance 
of convenience and extra expense were insuffi
cient to warrant a change. Shroder v. Myers,
84 W. R. 201. followed. Ron \. Canadian 
Pacifie H. IV. Co., 12 P. R. 220.

Vnder the circumstances, the defendant 
would be put to an undue and disproportion
ate inconvenience and expense if tin* action 
were tried at the place proposeil by the plain
tiff : there was a very great preponderance of 
convenieime in favour of a change. Shroder 
v. Mvers. 34 W. It. 201. «listinguished. 
Xicholnon v. Linton, 12 P. R. 223.

The decided cases have not entirely for
bidden a change of the place of trial. And 
where the cause of action arose in the county 
of Brant, tin- plaintiff and defendants resided 
therein, the defendants swore to thirteen ma
terial ami necessary witnesses all residing in 
the county of Brant and convenient to Brant
ford. the county town, and it was not disput- 
eil by the plaintiff that, if lie had to call any 
witnesses at all. they would be persons resi«l- 
ing at or near Brantford : the place of trial 
was changed by order from Hamilton, which 
was named by the plaintiff, to Brantford :—• 
Held. that, although the difference in expense 
was not considerable, the great preponderance 
of convenience to witnesses and parties was 
in favour of Brantford, llrethour v. lirooke, 
15 P. R. 2U5.

The place of trial of an action will not be 
changed unless the defendant shews that some 
serious injury and injustice to his case will 
arise by trying it where the plaintiff pro
poses to have it tried. The question of injury 
is one of degree, in which the elements of ex- 
pense and convenience are to be conside. e«l. 
And where the extra exjiense could not exceed 
$15, and tbe plan* proposed by the plaintiffs 
was not far from that proposed by the «lefen- 
dant. a motion to change the venue was re
fused. dutcic v. 1‘artlo, 15 P. It. 313.

The injury on account of which the plain
tiff sued was received by him in the «Inten
dants' building in tb«- county of Huron, but 
the plaintiff afterwards went to live in the 
county of Wentworth, and nntm*d Hamilton 
as the place of trial :—Held, that the «h-fen
dants" application to change the venue to 
Gmlerich could not la* granted, the difference 
in expense not being more than $40. and the 
number of witnesses in Huron county not 
exceeding the number in Wentworth by more 
than four :—Held, by the court of appeal, 
refusing leave to appeal, that it was well set
tled practice that the plaintiff had the right 
to name the place of trial, and his «-home 
would not be interfered with except on sub-
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stuntial grounds. Campbell v. Doherty, 18 | 
P. It. 243. ;

Discretion—Appeal.]—The question j 
of changing the venue is to a great extent a j 
mutter of discretion. Con. rule 053 has not 
made any substantial change in the practice ; 
and an overwhelming preponderance of con- | 
venience in favour of a change is still neces
sary. Shroder v. Myers. 34 W. It. 201, 
Power v. Moore, 5 T. L. It. 580. and Brid- 
cut v. Duncan. 7 T. L. It. 514, referred 
to. But where the venue had been changed 
by an order of the master in chambers, affirm
ed by a Judge in chambers and a divisional 
court, the court of appeal, though not satis
fied that there was an overwhelming pre
ponderance of convenience in favour of a 
change, refused to interfere with the discre
tion exercised, by granting leave to appeal. 
Peer v. Aortli-West Transportation Co., 14 
1*. It. 381.

----- —■ Onus — Personal Inconn nie nee of
Witnesses.J—The plaintiff has the right to se
lect the place of trial of the action, and the 
onus is upon the defendant to shew that the 
preponderance of convenience is against the 
place so selected. The court will not, upon 
an application to change the venue, enter into 
an inquiry as to the personal inconvenience of 
witnesses, standard Drain Pipe Co. v. Town 
of Port William, 10 P. It. 404.

Upon a motion to change the venue it is 
necessary to shew an overwhelming preponder
ance of convenience in favour of the change. 
Peer v. North-West Transportation Co., 14 
P. It. 381, followed. Where the defendant 
moved to change the place of trial from Berlin 
to Belleville, shewing that the saving of ex- 
1 tense to him. if the case was tried at Belle
ville, would be about $40, and that there were 
two or three more witnesses at Belleville than 
at Berlin, and the cause of action arose at 
Belleville, the motion was refused. Held, that 
the question whether it would be personally 
more inconvenient for the plaintiffs’ witnesses 
to go to Belleville than for the defendant's 
witnesses to go to Berlin, was not one that 
could be considered. Merlin Piano Co. v. 
Truaisch, 15 P. It. 08.

Publie Uffieers. ]—The locality of the 
cause of action is not much regarded in chan
cery as a ground for changing the venue. 
When the venue has once been laid, a very 
large preponderance of convenience must lie 
shewn to change it, and, in investigating this, 
regard will be paid to the ability of witnesses 
to travel, and to the probability of a postpone
ment of the hearing being the result of a 
change. Between private individuals it is im
possible to say that one class of witnesses will 
ip more injured than another class by absence 

from home. Between a private individual and 
a public officer this may be considered. Xoad 
v. Soad, ti P. It. 48.

----- -—Refusal to Determine—Apportion
ment of Costs.]—Having regard to the diffi
culty of deciding upon contradictory affidavits 
whether it is proper in any case to order a 
change of the place of trial, and to the unsat
isfactory nature of the practice and the con
flicting decisions upon the question of change 
of venue, it is better to refuse applications for 
change of venue, and to leave the trial Judge 
jo apportion the costs so as to do justice, if 
it appears to him that the expense has been

increased by the plaintiff's choice of a place 
of trial. Huberts v. Jones and Willey v. (.rent 
Northern K. W. 11MH | 2 <J. B. 11*4. fob 
lowed. McArthur v. Michigan Central R. IV. 
Co.. 15 V. R. 77.

Public Officers Conrrniruec of Publie.]
See \ \. \ 'uni. i; p, R, |s : / \.

Eogg. 12 V. R. 240.
Residence of Party Abroad.]—In mov

ing to change the venue the fact that one party 
lives out of the jurisdiction does not affect 
the equities between the parties. Anscll v. 
Smith, ti P. U. <12.

Residence of Parties - fa u sc of Action 
—“ Uood Cause."]—By s. 21 of 58 Viet. <. 
13 (O.i, it is provided that every action in the 
high court shall be tried in the county in 
which the cause of action arises, in case all 
the parties reside in that county, provided 
that, “ for good cause shewn.” a Judge may 
order the action to be tried in another county : 
—Held, that this applied to an action pending 
before it was passed ; ami that where the 
cause of action arose and all the parties resid
ed in one county, a very strong case, which 
had not been made out. would have to lie made 
before a trial in another county could be or
dered. Pollard v. Wrigkt, 16 V. R. 606.

See post 5.

(c) Expediting Trial.
Accident Preventing Trial.]—The oc

currence of an accident preventing the trial of
i a cause where the venue is laid, (e. g.. per

sonal inability of the Judge) is a ground for 
changing the venue, in order to save delay, 
especially when prospective difficulty of ob
taining witnesses, and the peculiar position of 

I some of the parties to the suit, render the ob
taining of justice much more expensive and 

; troublesome, if not even doubtful, if trial de- 
I ferred. McDoncll v. Provincial Ins. Co., 5 L. 
! J. 180.

Danger of Losing Debt. |—In an action 
on a note, with the venue laid in Oxford, and 
non fecit pleaded, the plaintiff swore that un
less he could try the case at the winter assizes 
in Toronto he would be very likely to lose his 
délit, and that from conversations witli de
fendant he believed the plea was out in for 
time only. No affidavits were filed in answer : 
—Held, sufficient. Mercer v. Vogt. 3 P. It. 
94. See. also. lileaklcy v. Easton. 9 L. J. 23.

Where the record did not reach the assize 
town in time to lie entered, the plaintiff, on 

, shewing that due diligence had been used, and
I flint if in- did not get down t « » trial before the
j autumn assizes lie would he in danger of los

ing his debt, was allowed to change the venue, 
1 so as to go to trial at the spring assizes.

on payment of costs of the day* costa of the 
; application, and any extra expense occasioned 
i to defendant by the change. Lueus v. Taylor, 

4 P. B. 00.
Illness of Witness—Costs.]—The place 

of trial of an action may he changed for the 
| purpose of expediting the trial. And where 

the plaintiffs named Barrie as the place of 
] trial, and the defendants had it changed to 

Toronto, and, through no fault of the parties, 
| tin- action was nut iried ai tin- spring sittings
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there, nor nt Barrie under nu alternative 
<»rder, it wni», on the application of the plain
tiffs, changed to Bracehridge, where a summer 
sittings hail iieen appointed, a witness for the 
plaintiffs living so dangerously ill that he 
might «lie at any moment, and there being no 
slimmer sittings at Toronto or Barrie. Costs 
were not given against the plaintiffs, ns they 
were not in fault. Bleakley v. Easton. V 1,. 
.1. LSI. Mercer v. Vogt. 3 1*. It. !»4. and Mi 
honell v. Provincial ins. Co., 5 L. .1. isti, 
s|weially referred to. Mcrccr Co. v. Ma»»ey- 
Harri» Ce., Ml P. it. 171.

Plaintiff Guilty of Delay. |- The court 
will not change the venue to enable a plaintiff 
to speed his cause, especially if tie has himself 
Iieen guilty of delay, ./«mes v. ./«me*, 3 Ch. 
Ch. 58.

Prev.ous Delay by Arbitration— Con- 
miitacAj— The venue was changeil from Ot
tawa to Toronto to avoid a serious delay in 
trial after an abortive arbitration, where To
ronto was as convenient a place ns Ottawa 
for the defendants, and the plaintiffs had some 
witnesses nt Toronto, they themselves residing 
at Montreal. Coo//cr v. Central Ontario It. 
W. Co., 4 O. It. 880.

(d) Securing Fair Trial.
Class Prejudice Jury—Trial Judge.]— 

The plaintiff was a settler in the district of 
Muskokn. and the defendant a timber licensee. 
The question of fact between them was whe
ther certain timber was the property of the 
plaintiff or of the defendant. The defendant 
applied to have the venue changed from Mus- 
koitn on the ground that the jury would be 
largely drawn front the settler class, and that 
lie believed he would not have a fair trial :— 
Held, that this was not a ground for change 
of venue, and any possible injustice to the de
fendant would lie in-evented by the trial Judge, 
who would have a discretion as to the mode of 
trial. Unger v. lira man, 14 I*. It. 2V4.

County Court Judge—Action again»!.] 
—ljuivre. whether the circumstance of defend
ant being a county Judge is not in itself suffi
cient to give a plaintiff the right to have the 
place of trial changed on grounds of public 
policy. Anon., 4 I*. It. 310.

Criminal Cause — Fair Trial—Fridenco 
an to. |—Upon a motion made by the Crown 
under s. 051 of the criminal code to change 
the venue from the town of Xapanee to some 
other place, for the trial of three persons 
charged with the offence of breaking a bank 
in the town of Xapanee and stealing money 
therefrom, upon the ground that the sympathy 
felt for two of the accused in the town and 
in the county of Lennox and Addington, of 
which it is the county town, was such that a 
fair trial could not be had :—Held, that the 
rule that nil causes should Ih> tried in the 
county where the crime is supposed to have 
been committed ought never to lie infringed 
unless it plainly appears that a fair and im
partial trial cannot lie had in that county; 
and mere apprehension, belief, and opinion 
are not to be relied on as evidence. And, un
der the circumstances appearing upon affida
vits filed, the motion was refused. Regina v. 
Ponton, 18 P. It. 210.

--------Fair Trial—Itiot at Former Trial —
Affidavits of Juror».]—Under s. tîôl of the 
criminal code the venue for the trial of a per- 

j son charged with an indictable offence may be 
! changed to some place other than the county 
| in which the offence is supposed to have been 

committed, if it appears to the satisfaction of 
fhe court or Judge that it is expedient to the 
ends of justice, by reason of anything which 

I may interfere with a fair trial in that county ; 
it is not a question as to the jury altogether. 
And where at a trial of the defendant, at 
which the jury disagreed, a crowd of persons 
congregated round tlie court house while the 
jury were deliberating, and endeavoured to 
intimidate the jurors and influence them in 

! favour of the defendant, and afterwards made 
riotous demonstrations towards the Judge who 

I presided at the trial, the venue was changed 
Is*fore the second trial. Where affidavits were 
filed by the Crown to shew that the conduct 
of the crowd must have influenced the jurors, 
affidavits of jurors denying that they were in
timidated were received in answer. Itegina v. 
Ponton (Xo. 21, 18 P. B. 42V.

Evidence of Difficulty in Having Fair 
Trial. |—The suggestion that the defendant 
could not obtain a fair and impartial trial in 
the county was not made out in this case to 
the satisfaction of the Judge, and on that 
ground, us well us others mentioned in the 
ease, he refused to change the venue. Moor 
v. Uoyd, 3 P. It. 374.

Libel—Sewspaper—Contra fence.]—When, 
in an action for libel in a newspaper, the 
plaintiff lays the venue in a county distant 
from that in which the paper is published and 
the parties reside, so that tin- trial may be 
free from local influences, it will not be 
changed to the county in which the cause of 
action arose, merely because it would Is- more 
convenient and less expensive to try the case 
in the latter county. The obtaining of a fair 
trial must overbear every consideration of 
mere convenience. Itlaekburn v. Cameron, 5 
P. K. 34.

Municipal Corporation — Action by— 
Coat» of Motion,| — Where the venue is 
changed at the defendant's instance in an ac
tion brought by a municipal council in their 
own county, on the ground that all the in
habitants are interested in the suit, and an 
impartial trial cannot lie hail, defendant will 
!*• ordered to pay costs of the application, 
and. in any event, the extra mileage of plain
tiffs' witnesses; and in the event of defendant 
mu-» ceding. lie shall not tax against pin intiff 
the extra mileage of his own witnesses. Muni- 
eipal Council of (hitario v. Cumberland. 3 I* 
J. 11.

Newspaper Comment— Delay in Apply
ing.]—In an action against an insurance com
pany, it appeared that the plaintiffs' claim had 
been much discussed, and the conduct of the 
defendants severely remarked upon, in news
papers in the county ami in the vicinity of 
il"- county in which the venue was laid;— 
Held, that this would have been a sufficient 
reason ( upon the facts as proved l for grant
ing a change of venue, if the application had 
been made more promptly; but, as the defend
ants had unnecessarily delayed for several 
weeks, and applied only a few days before the 
commission day of the assizes, the application 
was refused. M<l)onagh v. Provincial Inn. 
Co., 2 C. L. J. 104.
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Political Prejudice—Previous Verdict— 

.1 tember "f Parliament.]— -The fact that the 
quest ion for trial in an Interpleader issue is 
tin* alleged insolvency of a member of parlia
ment at the time of an alleged assignment of 
road stock, coupled with the circumstance that 
one of the parties to the suit contesting the 
question of insolvency is a political opponent 
of his. is not a ground for a change of venue, 
although it Is* shewn that a verdict was ren
dered which the court afterwards set aside; 
hut rather a ground for the summoning of a 
special jury. Salter v. McLeod, 10 L. J. 70.

--------  Private Injury—Convenience.]—An
application to change the venue In an action 
for libel, to a county where the cause of action 
arose and the witnesses resided, whereby there 
would be a great saving of expense, was op
posed on the ground that a fair trial could not 
In- had in such county, owing to alleged pre
judices against the plaintiff arising from poli
tical excitement occasioned by an election held 
there three years previously:—Held, that the 
venue must lie changed, the action being for a 
private injury and not a matter of public in
terest. and the probabilities of the case being 
against the belief that a fair trial could not 
be obtained, as alleged; and the preponderance 
of convenience and expense being greatly in 
favour of the change. Roche v. Patrick, fi 1*.
It. 210.

Préviens Verdict Rian.]—The action
was tried at ltrantford, and a new trial was 
moved for at a place other than Brantford, 
because the jury there were biassed against 
the defendant :—Held, that this formed no 
ground for a new trial. Wood v. MePht rson, 
17 O. R. 103.

--------  Ref anal of Judge to Try Action—
Coats of Motion — Extra Expense.] — The 
refusal, upon good grounds, of the Judge 
appointed to hold the assizes for a par
ticular county to try a cause wherein the 
venue is laid in that county, is a ground for 
changing the venue, especially where the diffi
culty of obtaining witnesses to attend at the 
place where the venue is laid, coupled with 
the fact that three trials were had in that 
county, each of which resulted in favour of de
fendants. and in each of which the verdict was 
set aside by the court, renders the obtaining of 
a just verdict much more difficult than else
where. But in such a case plaintiffs applying 
for a change of venue will be ordered not only 
to pay the extra costs to which such defend
ants may lie put by the change of place of 
trial, but. in the event of success, ordered not 
to tax against defendants the increased cost 
of having a trial in the place to which a 
change of venue is desired. Ham v. Lasher. 
10 L. J. 74.

Sheriff — Action against.]—In an action 
wherein the sheriff is plaintiff or defendant, 
the opposite party, if lie so desires, may have 
the action tried in the county adjoining that 
in which the sheriff resides. Branm n v. -lar- 
ns. s I\ H. 322.

See Mallory v. Mallory. 2 Ch. Ch. 404 : 
Davis v. Murray. 0 1*. B. 222.

ô. In County Court Cases.
Appeal — Judge in Chambers—Court in 

Rune.]—There is no appeal to the full court

I in term from an order of the clerk of the 
, Crown and pleas, made on an application to 
I change the venue in a county court case, un- 
; der It. S. O. 1877 c. ôu. s. l.Vi. but the only 

appeal in such cases is to a Judge in chambers 
under s. 31 of the Act. Held, however, that 
if an appeal did lie to the full court, it might 

j be made direct thereto without first going lie- 
j fore a Judge in chambers. Mahon v. Xieliolls,
! 31 C. I*. 22.

Appeal—Judge in Chambers — Divisional 
Court. 1—Held, that an appeal lay to a Judge 

] in chandlers from an order of the master in 
j chandlers under con. rule (1888) 1200. and j that the venue in this case was properly 
I changed to Napanee ; and that, even if an ap-

E*nl did not lie from the master in chaîn
as to a Judge in chambers, the latter 
j had the right as upon a substantive appli- 

j cation to make the order which the mns- 
I ter refused. As the apfienl to the divisional 

court was dismissed upon the merits, no 
I opinion was expressed ns to whether such np- 

peal lay. Milligan v. Sills, 13 P. It. 3fi0.
Where an application is made to the master 

I in chambers, under con. rule ( 18881 12«Mt. to 
change the place of trial in a county court 

: action, no appeal lies from his order "thereon 
; to a Judge in chambers : and no appeal lies 
j from the decision of a Judge in chambers to 
! a divisional court. McAllister v. Cole, it; j*. 

It. 101.

Where in a county court action an applies- 
I tion has been made to the master in chambers,
| under con. rule (1888i 1200, to change the 
1 place of trial, no appeal lies from his order: 

and a second application for the same purpose, 
not based upon any new state of facts arising 

! since the first application was made, will not 
! be entertained by a Judge in chambers. Me*
! Allister v. Cole. 10 I*. It. 10Ô, followed. Milli- 

gan v. Sills. 13 P. K. 3ÔO. not followed, with 
I the concurrence of the Judges who decided it, 

pursuant to s. i) (2> of the Law Courts Act, 
j 18iKi. Cameron v. Elliott. 17 P. It. 415.

Costs—Seale of—Appeal.]—The costs of 
! an application to the master in chambers, un

der con. rule ( 18071 1210, to change the place 
of trial in a county court action, should be 
taxed on the county court scale, but the costs 
of an appeal in the same matter from the 
master’s order to a Judge in chambers and of 
a further appeal to a divisional court should 
be taxed on the high court scale. Re Hicks 
v. Mills. 18 P. R. 123.

Difference in Expense — Cndertaking.] 
—The plaintiff in a county court action laid 
his venue in Toronto. The master in cham
bers changed it. On appeal, a Judge dis
charged the master’s order on the undertak
ing of the plaintiff to pay the extra expense 
($20 to $301 of a trial at Toronto. Brigham 
v. McKenzie, 10 P. R. 4<Hi.

Issue Sent from High Court—Transfer 
to another County Court—Jurisdiction.]—In 
an action pending in the high court, an inter
pleader issue ami all subsequent proceedings 
were transferred under 44 Viet. c. 7. s. 1 ((). i 
to the county court of Middlesex. By a sub
sequent order made on consent, the trial of 
such issue was withdrawn from Middlesex, 
and a special case was agreed on. and the 
venue changed from Middlesex to York, where 
the special case was argued:—Held, that in
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strictness the appeal should he quashed. The 
transfer to the Middlesex county court was 
final, and there was no jurisdiction under the 
statute or otherwise to transfer the issue or 
any part of it, or to change the venue, to any 
other county court. The proceedings in the 
county court of York could therefore only lie 
regarded as a summary trial by consent, from 
the judgment on which no appeal lay. Cogne 
v. Lee, 14 A. R. .KKi.

Jurisdiction of Master in Chambers. |
—Semble, that the master in chambers lias not 
jurisdiction to change a venue under H. S. O. 
1877 c. BO, s. 155, as ilia rule of court passed 
1st February. 1870, under the authority of 33 
Viet. c. 11. delegates to the master only the 
jurisdiction the Judges of the superior courts 
then possessed in certain matters, and it was 
not. till the passing of 35 Viet. c. 1(1 (O. », 
that superior court Judges had jurisdiction in 
such matters in county court actions. Nor 
has the master in chambers power under rule 
42<>, O. .1, Act. as that is limited to "actions 
and matters " in the high court, and a motion 
of this kind is neither a “matter" nor a "pro
ceeding ” (s. 1»1, O. .1. Act i in the high court. 
Hrigham v. McKenzie, 10 I*. K. 400.

Motion—Intituling of Papers.]—Where a 
motion is made to a Judge of the high court 
or the master in chambers under rule 1200 to 
change the venue in a county court action, 
the papers should not be intituled in the high 
court of justice, but in the county court. Eer- 
guson v. Golding, 15 I*. It. 4.'{,

Preponderance of Convenience Cause 
of .1 ction.]—In such cases the proper course is 
to follow, ns laid down in the Act, the prac
tice in force in the superior courts, and 
the mere fact of the cause of action having 
arisen in the county to which it is sought to 
change the venue, is not. of itself, sufficient 
t,» outweigh any actual preponderance <>!' con
venience arising from other causes in favour 
of retaining the venue where the plaintiff had 
laid it. Mahon v. A ieholls, 31 C. V. 22.

I "pun motion to change the venue from To
ronto to Napanee in a county court action, 
brought to recover #100 damages for breach 
of a contract by the defendant to sell a horse 
to the plaintiff, it appeared that the defendant 
resided in the county of Lennox and Adding
ton and the plaintiff in Toronto, and that all 
the witnesses on both sides resided in I/uinox 
and Addington except the plaintiff himself and 
one other in Toronto. The defendant swore 
that he required eleven witnesses at the trial. 
It was not clear where the cause of action 
arose, but the breach was probably where tin* 
defendant resided :—Held, that there was a 
very great preponderance of convenience in 
favour of having the action tried at Napanee. 
and the venue was accordingly changed. .1/il- 
ligan v. Sills, 13 I*. It. 350.

The action was for damages for breach of 
contract, and the breach was at Pembroke, 
which the plaintiff named as the place of trial. 
The defendant moved to change it to Toronto : 
—Held, that the action would lie more con
veniently tried at Pembroke, and the plaintiff 
should be allowed to retain the venue there, 
although the defendant swore that he had a 
much larger number of witnesses at Toronto 
than the plaintiff had at Pembroke. McAl
lister v. Cole, 1U P. It. 105.

--------  Difference in Expense,]—A motion
; to change the place of trial in a county court 

action from London to Toronto was refused 
under the following circumstances. The ac
tion was on a promissory note made and pay
able at Toronto. The plaintiff resided in 
Montreal, and his solicitor in London. The 
sole defence was. that the defendant was dis- 

I charged from liability under the Insolvent Act. 
The defendant resided in Toronto, and swore 
that he intended to call two witnesses, the 

| clerk of the county court at Toronto, and the J assignee of the defendant, who also lived there.
! The plaintiff filed no affidavit on the motion. 

Slater v. Purvis, 10 P. It. (K>4.

Replevin. |—The venue in any action of 
replevin in a county court, except for goods 

| distrained, may be changed to any other 
county under s. 155 of It. S. O. |S77 e. 50. 
O'Donnell v. Duehenault. 14 (). It. 1.

--------  Local Venue — Tax Collector.]—A
! tax collector, sued for damages in respect of 
| acts done by him in the execution of his duty,
| is entitled to the benefit of It. S. O. 18N7 "<■. 

73. and under s. 15 of that Act, ami s. 4 of 
It. S. O. 1887 c. 55, a county court action 

| against him for replevin of goods seized by 
him and for damages for malicious seizure,

! must be brought in the county where the 
seizure ami alleged trespass took place. The 
consolidated rules ( 1888» as to venue do not 
override these statutory provisions. Legacy 
v. Pitcher. Id <». It. »»20, distinguished. Ar- 
scott v. Lille,v, 14 A. It. 2X3, applied. Howard 

i v. Herrington. 2d A. It. 175.

0. In Particular Actions.

Bond - Award.] — The court will not 
change the venue in an action upon a bond 
conditioned for the performance of an award, 
without special grounds. Lossing v. Horned, 
Toy. 83.

Case against Carriers. | -In an action 
on the case against carriers, the venue cannot 
be changed on the common affidavit. Ham v. 
McPherson, M. T. 5 Viet.

Ejectment.)—In an action of ejectment 
the place of trial may Is* changed by order of 
a Judge. _lf the power to change is not given 
by rule 254. O. J. Act, it is not taken away 
thereby, and it previously existed under It. S. 
O. 1877 e. 51, s. 23. Canadian Pacifie H. 11". 
Co. v. Munion, 11 P. It. 247.

The indorsement on u writ of summons, is
sued in the district of Thunder Hay after the 
passing of 57 Viet. c. 32 (<>.), shewed that 
the claim was for cancellation of a lease of a 
nulling location in the district of Rainy River, 
for possession of the location, and for an in
junction restraining the defendant from enter
ing thereon :—Held, that the action was not 
one of ejectment within the meaning of con. 
rule ( 18881 (153, and therefore the venue was 
not local, and it was not necessary that the 
writ should be issued by the local registrar at 
Rat Portage under s. 3 of the Act. Kendell 
v. Ernst, 111 P. R. 1(17.

Local Action Adjoining Count//.]—In a 
local action it is not obligatory upon the court 
or Judge to order the trial to be had in the 
next adjoining county only, if, in view of all
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the circumstances of the case, n change to n 
county more remote is deemed mure convenient 
or desirable. Ham v. Lasher, lu L. J. 74.

Replevin. I— See Howard v. Herrington, 
-O A. It. 17.".; (PHonmll v. Huehi nault, 14 < t. 
R. 1.

Trespass to Land. | — in trespass to 
realty situated in the county of Peel, the venue 
was laid in the county of the city of Toronto. 
An application to change the venue to the 
former county was refused. (juiere, is the 
common affidavit sufficient in such case? P<r- 
ilnr v. Township of Chinguaeousy, 2 <’. L. J. 
106.

See. also. Smythe v. Tower, ‘1 L. .1. 183; 
Curruthns v. Hickey. 'J L. J. 185; Paterson 
v. Smith, 14 C. P. 525.

7. Motions to Changi Venue anil Appeals.

Affidavits. | See Regina v. Tonton ( No. 
•J I, is p. It. 4-U : Attorney-General v. Mc- 
Luehlin, 5 P. U. «3.

Appeal from Order Made at Trial
Jurisdiction of Divisional Court—Res Judi- 
enta Order <-r Merit Motu. | - The action
ennte on for trial at the Toronto assizes, hut 
the trial was postponed, and the trial Judge 
indorsed on the record: “ Vpon my own mo
tion. 1 order that the place of trial in this 
cause he changed to the town of Belleville, 
and that this cause In- tried at the next assizes 
there by a jury." A Judge in chambers had 
previously refused to change the place of trial 
to Belleville :—Held, that the question of place 
of trial was res judicata. Held, also, not
withstanding s. 28. s.-ss. 2 and 3. <>. J. Act, 
1881. that the divisional court had jurisdic
tion to hear an appeal from the order of the 
trial Judge, having regard to the language of 
rule 254. t>. J. Act. and of the order itself. 
Semble, rule 254 does not give a Judge a right 
to interfere with the procedure in the action 
except at the instance of a party. Hull v. 
North Hritish Canadian Loan and Investment 
Co.. 11 P. It. 83.

--------  Jurisdiction of Divisional Court—
Convenience- Costs.\- The master in cham
bers refused an application by the defendant to 
change the place of trial from Sarnia to Strat
ford. hut gave leave to bring on an appeal 
from his order, or a substantive motion to 
change the place of trial, before the Judge 
holding the Sarnia assizes, who entertained 
the motion, and made an order changing the 
venue u. Stratford. The order was drawn up 
as made by a Judge at the assizes, and was 
signed h.v the local registrar at Sarnia :—Held, 
that, having regard to rule 254. <►. J. Act, and 
to the leave given and the character of the mo
tion. the order was to lie regarded as that of a 
Judge and not of the high court, and could 
therefore he reviewed by a divisional court. 
There is nothing to prevent a Judge sitting at 
the assizes hearing a chambers motion, if he 
is disposed for the purpose to treat the court 
room as his chambers. Such an application 
as this, however, should not he made at the 
trial on account of the inconvenience and de
triment to the public interest arising from the 
delay of other business appropriate to the as
sizes. and on account of the injustice to parties 
to the cause who have prepared for trial. It

is too late when the assizes have begun to 
consider the question of the balance of con
venience ; ami. therefore, while the court did 
not see fit under the circumstances to restore 
the venue to Sarnia, they varied the order of 
the trial Judge by making the costs of the 
day at Sarnia, and of the several motions to 
change the venue, costs to the plaintiffs in any 
event. Sarnia Agricultural linidement Mfu. 
Co. v. Perdue, 11 P. R. 224.

Costs. |—See Municipal Council of Ontario 
v. Cumberland. !.. J. 11 ; llam v. Lasher, 10 
L. J. 74 : Martin v. Ross, 0 P. It. 204.

Evidence on Motion. 1—A party making 
affidavit to change the venue, and stating that 
certain parties are material and necessary wit
nesses, is not hound on cross-examination to 
state what evidence lie expects from them, or 
to state facts tending to test the materiality of 
the proposed evidence, from hie v. Hell, 3 Ch. 
Ch. 105.

Evidence on Motion or Appeal. | — See
Arp in v. Guinane, 12 P. R. 304: Holliday v. 
Township of Stanley, 10 p. R. 403.

In Connty Court Cases.]—See ante 5.

Leave to Appeal < 'oxts—Undertaking.] 
—Leave to appeal to the court of apiieal was 
asked by the plaintiff because it was of im
portance to him in other litigation to have the 
question of venue decided, and was granted 
upon his undertaking to pay the costs of both 
parties of the appeal. Grec y v. Siddull. 12 P.

See Peer v. North-West Transportation Co., 
14 P. R. 381.

Necessity for Substantive Motion
Certiorari. |—A Judge has no power to change 
the venue by the order granting the writ of 
certiorari to remove a cause from the county 
court : it should he a substantive motion, when 
the plaintiff lias shewn where he will lay his 
venue after the cause has been removed. 
Paterson v. Smith, 14 C. P. 525.

Time for Moving. | —The court will not 
change the venue on the application of the 
plaintiff after issue joined, unless a very spe
cial ground he laid for it. Crooks v. House. 
3 O. S. 308.

An application on special grounds to change 
venue should not he made before plea pleaded. 
Stewart v. Johnstone, 4 L. J. 21.

Semble, that an application for change of 
venue before appearance entered is irregular. 
Hood v. Cronkrxte, 4 P. R. 270.

Until after appearance a defendant has no 
attorney in the cause, and an affidavit by a 
person calling himself such was, therefore, 

| held, insufficient to support an application to 
change the venue. Attorney-General v. Me- 
Lachlin. 5 P. R. 03.

See MrUonagh v. Provincial Ins. Co., 2 C. 
L. J. 104.

Undertaking — I'vidrneo—Com plia nee.] 
—The evidence given by the plaintiff in this 
case was held not a sufficient compliance with 
the usual undertaking on changing the venue. 
.Miller v. Harrow, 1ft V. C. R. 340.
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8. Order Changing Venue.

Disregard of - - Service.] — Though un 
order id change the venue Inis been granted 
and served, unless the venue bç in fact changed 
Iiy taking out the rule and making the altera
tion in the record, the plaintiff is at liberty 
to proceed to trial according to the original 
venue, llomby v. Hornby. 3 U. C. It. 274; 
McNair v. Hhcldon, Tay, 598.

On the 28th September an order was made 
to change the venue from Brant to Oxford. 
The rule was not taken out until the 9th 
October, and it was not served until the 13th 
The assizes for Brant were then in progress, 
and the case had been entered for trial there. 
The plaintiff continued it on the docket not
withstanding tin' order, but it was not tried, 
owing only to want of time. It was then en
tered again at Brant at the next assizes, and a 
verdict taken, defendant not appearing ;-Held. 
that the plaintiff should not have gone to trial 
at Brant after service of the order ; and the 
verdict was set aside, but without costs, as 
the defendant had been guilty of Inches in 
not making the service sooner. Clcghorn v. 
Carroll, 14 U. C. H. 480.

Effect of—Acting on—Divisions of Court 
—Costs.]—An order was made by the master 
in chambers changing the place of trial from 
the assizes at Simcoe, for which notice had 
been given, to the chancery sittings at London. 
The Judge presiding at those sittings having 
refused to hear the case, as it belonged to a 
common law division :—Held, without deter
mining whether the master's order was a 
proper one. that the plaintiff was justified in 
acting on it. and his costs occasioned by the 
abortive attempt at trial were allowed to him. 
Seliicob v. McCloughliu. 9 P. R. 47.1.

XVI. Verpict.

1. Mistake or Inconsistency—Alteration or 
Amendment.

Amendment of Verdict. I —Semble, that 
the Judge may amend a verdict with the as
sent of the jury at any time before they are 
discharged. Jordan v. Marr, 4 I*. C. It. 13.

Held, that where by mistake a verdict for 
a certain amount is entered on the record, 
and the foreman of the jury, before the jury 
separate or leave the box, points out the error, 
the Judge is right in erasing the entry and 
making in lieu thereof another to which the 
jury have assented as being their verdict. 
Moore v. Boyd, 11 C. P. 113.

Conditional Verdict — Costs — Altera
tion.]—Where a jury found a verdict for the 
plaintiff and £1 damages, with a condition that 
each party should pay his own costs, and on 
the court having refused to receive this, they 
altered it to a verdict for defendant with 1 
the same condition, and subsequently, on that j 
verdict being refused also, to an unconditional 
verdict for defendant, a new trial was granted 
without costs. McKay v. Lyons, 0 O. S. 507.

Dissent of Juryman—Evidence of Form
al Assent.]—Application for leave to file a j 
qui tarn information against a Judge of a re- | 

Vol. III. p—221—72

‘■order's court, upon the ground that he bad 
falsified the records of the court, and mali
ciously condemned the applicant as guilty of 
a felony upon a verdict of his peers, when, as 
alleged, no verdict whatever was found by the 
jury. The facts to support the application 
were, that the jury came into court to render 
their verdict, and the foreman pronounced a 
verdict of guilty. The counsel for the ac
cused then questioned (not through the court) 
some of the jury as to the grounds of their 
verdict, when one of them stated that he did 
not concur in the verdict. The attention of 
the court was not drawn to this dissent, nor 
did it appear that the court was aware of it. 
A verdict of guilty was recorded by the pre
siding Judge; and when formally read to the 
jury by the clerk no objection was made. Tim 
court refused to allow the information. IL - 
gino v. Ford, 3 C. P. 209.

Entry of Verdict—Irregularity.] —The 
verdict not having liven indorsed on an office 
copy of the order of interpleader, but on the 

j record only, the supposed irregularity was 
! held to be immaterial, (i ourla y v. Ingram, 2 

Ch. Ch. 309.

Granting New Trial. |—See New TRIAL.

j Inconsistency — Error — Misconduct.]— 
The jury were told that the testimony of the 
prisoner's accomplices was not sufficiently cor
roborated to warrant a conviction, whereupon 
they came into court stating that they thought 

| the prisoner guilty, but that lie ought not to 
lie convicted upon the evidence. They were 
then told that, they ought to acquit, but after 
a short interval they returned a verdict of 
guilty. Before recording their finding, the pre
siding Judge recommended them not to con
vict on the evidence, saying, however, that they 
could do so if they thought proper; and they 

j nevertheless adhered to their verdict :—Held, 
no ground for a new trial, for there was 

| neither error nor misconduct in fact or in 
law. in either of which cases only the statute 

| intended that the court might interfere by 
granting a new trial. Regina v. Scddons, 1H 
C. P. 389.

Rider to Verdict Effect of.]—In an ac
tion against the defendant, as a surgeon, for 
negligence, the jury found for the plaintiff, 
but_ added to their verdict the following :— 
“ We are of opinion that the defendant made 
a mistake in not calling in skilful assistance, 
but not wilfully or through inattention — 
Held, a mere expression of opinion, and that 
it did not nullify or affect the verdict. Sheri
dan v. Fidgeon, 1ft O. It. <132.

Verdict of Jndge—Mistake—Treating as 
Judgment.]—The Judge, at the trial in a 
county court, entered a verdict for the plain
tiff. instead of directing judgment to be en
tered, and afterwards refused a rule nisi to 
set aside such verdict. Rule 4ftfi of the O. 
J. Act. 1881. in effect forbids the granting 
of any rule to shew cause where the applica
tion is against the judgment of a Judge who 
tries a cause without a jury, (jmere, as to 
the application of this rule to county courts 
by rule 49ft. Held, that the entry of the ver
dict might he treated as a direction to enter 
judgment, and was a decision from which an 
appeal would lie under rule 510. An objec
tion to an appeal from the refusal of a Judge 
to grant such rule might be raised by motion
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in chambers, but it was not obligatory to raise 
it in that maimer. Williams v. Crow, 1U A. 
It. 301.

See post 3.

2. Reservation of Leave to Hove.
Administration of Justice Act, 1874

- Eject of. | 37 Viet* <■. 7. s. 33 (O.), (A. 
J. Act. 1874). does not empower a court to 
enter a nonsuit or verdict, except in cases 
where before the Act the court would have 
done so on leave reserved. Contra, where the 
trial is before a Judge without n jury ; 33 Viet.
«'. 7. s. H (U. I Hughes v. Camilla Permanent 
Jj. ami S. »N octet a. 30 I". U. It. 231. See 
Annul roan v. Stewart, 28 C. I*. 47».

Application to Court of Appeal.]— |
Where leave was reserved at the trial to move 
to set aside the verdict and enter a verdict i 
for the plaintiff:—Held, that the court of I 
appeal could order such verdict to be entered. ! 
Herbert v. Park, 23 C. I*. 37.

Application to Indictment Tried on 
Civil Side. | —(jutere, whether after verdict 
for the Crown on an indictment tried on the 
•civil side, the verdict can lie entered for de
fendant oil leave reserved. The proper course 
is to reserve a case under C. S. U. C. c. 112. 
Regina v. Fitzgerald. 30 U. C. It. 207.

Disagreement of Jury.]—When leave 
had been reserved to defendant to move to 
have a verdict entered for him on legal objec- j 
lions taken, and the jury not being able to 
agree were discharged, lie could not make j 
the motion. Jlet luire v. Lain g, 10 U. C. It. 
608. But see It. 8. O. 1377 c. 50. s. 200.

Necessity for Consent.]—A rule nisi 
was made absolute to enter a verdict for plain
tiff. although defendant had not assented to 
any leave being reserved to move. On appeal 
the court diivcted the rule absolute to be dis
charged. leaving it to the court below to dis
pose of the application for a new trial, the 
other alternative of the rule nisi. Hall v. 
Sprung, 24 V. C. It. 422.

Necessity for Reservation lmendment 
of F at rg of 1 erdiet.]—The Judge who tried 
the case without a jury really found a verdict 
for the defendant, as appeared from his notes, 
but a nonsuit was entered. The common pleas 
made a rule absolute to enter a verdict for the 
plaintiff, although no leave was reserved, and 
no consent was given Held, that the court 
of appeal had power to correct the entry 
by the Judge's notes, or vary the rule. He- 
I. dira ids v. Palmer, 2 A. It. 430.

3. Sealed Verdict.
Necessity for Assent in Open Court —

Co*/*.|—The trial of an action for slander 
having been concluded, the court adjourned at 
ti pan., both parties agreeing to a sealed ver
dict. A sealed envelope was left with the 
sheriff's officer for the Judge, with a paper 
enclosed, signed by all the jury, directing that 
the defendant should " pay the sum of e.$l 
damages and the costs of the suit:"—Held, 
that on this I icing opened in court by the 
Judge next morning, the jury should have 
been called together, as the plaintiff's counsel

i required, to assent to the verdict, and have it 
recorded : and it having been simply indorsed 
on the record as written, a new trial was 
ordered without costs. Held. also, that the 
jury hail no power to give costs by their ver
dict. Campbell v. Linton, 27 U. C. It. 503.

Sec Donaldson v. llah g, 13 C. P. 87 ; Horse 
v. Thompson, IV C. P. V4.

4. Several Counts or Issues.

Abandonment of Part.] — Where a 
j plaintiff abandoned the special counts, and re- 
! mvered upon counts within the competence 
I of a district court, the court of (jueen's bench 
I ordered the verdict to be entered on those 

counts only. Wentworth v. Hugh's. Tav

If a plaintiff at a trial abandons all the 
counts in his declaration but one, on which 
lie obtains a verdict, the defendant is not en
titled to a verdict on the other counts, (dates 
v. Crooks, Ura. 180.

Where in an action on the Statute of 
Maintenance, a verdict was taken upon four 
counts of the declaration for the plaintiff, 
and the defendant moved to arrest the judg
ment on the ground that some of the counts 
were bad, the court allowed the plaintiff to 
enter the verdict upon one count of the de
claration. abandoning the rest. Ileashu v. 
Cahill. 2 V. C. It. 320.

Election — Change ta.] — Semble, that a 
party may apply his verdict to a different 
count from that on which he elected to take 
it at the trial, where the evidence given will 
support such couut. Ponton v. Hoodie, 7 V. 
C. it. 301.

--------  Consent — Trespass.] — The fifth
count was in trespass to plaintiff's goods. The 
sixth count was for illegal distress. To the 
fifth count defendant pleaded. " not guilty," 
tuat the goods were not plaintiff's, and that 

| lie seized and sold them to satisfy arrears of 
rent ; ami to the sixth count, the general 
issue by statute 11 (leo. II. c. 10. s. 2. At 
the trial the plaintiff’s evidence shewed that 
the seizure and sale referred to was for a 
distress for rent. Defendant's counsel con
tended that, as only one seizure had been 
made, the plaintiff must elect on which count 
he would go to the jury. The Judge refused 
to compel plaintiff to elect, but said he would 

j direct the jury that the evidence applied more 
! to the sixth count than the fifth, after which 
1 the plaintiff's counsel, in addressing the jury.
! withdrew the sixth count from their consid 

«•ration. The Judge charged the jury that 
the evidence given applied to the sixth count; 

j and that they should find for defendant on 
j the fifth count, charging them as if both 
i counts were liefore them for their consider

ation. The jury found for plaintiff on the 
sixth count for 8100, and a verdict for de- 

; fendant on the fifth :—Held, that the plaintiff 
I could not withdraw a particular count or is

sue from the consideration of the jury, with- 
I out the consent of defendant, so as to pre- 
j vent them giving a verdict on such count.
! and the jury in this case should have been 
: directed to find for defendant on the sixth 

count, and the case left to them on the evi- 
; dence on the fifth count. But. as substantial
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justice was done by the finding, a rule for 
a new trial was refused on that ground, but 
granted to defendant, us he might have been 
misled by the ruling. Ruthvcn v. Stinson, 
14 V. V. INI.

--------  Trespass—Case. 1 — In an action
against a magistrate for wrongful arrest and 
imprisonment, the first count being in tres
pass. the second in case :—Held. that, as 
only one wrong was complained of by plain
tiff. he could not recover on the two separate 
counts, but must elect on which of them he 
would enter his verdict. Iluacke v. Adamson, 
14 C. V. 201.

Plaintiff having declared in one count for 
entering his close, and there destroying his 
mare, and in the other in case for keeping ttie 
hull which hail done the injury, knowing his 
vice, &c.. and having recovered a general ver
dict :—Held, that he was not bound to elect 
upon which count to take his verdict. Haacke 
v. Adamson. 14 C. P. 201. remarked upon. 
Mason v. Morgan, 24 U. C. It. 328.

The declaration contained three counts; the 
first, trespass for breaking and entering plain
tiff's store and taking his goods; second, tres
pass to plaintiff's cattle, goods. &c. : third, case 
for distraining on plaintiff's premises, for 
rent due to détendant by plaintiff’s immediate 
landlord, goods of much greater value than 
the amount of rent. &c. :—Held, that the 
plaintiff was not bound to elect at the trial 
upon which count he would go to the jury, al
though the three counts were founded on one 
and the same wrong. Lynch v. Dickie, 17 C.

Entry on Wrong; Count—Alteration of 
Record.]—where a verdict has been erron
eously entered on one count, the record may at 
any time afterwards, by leave of the Judge 
who tried the cause, lie altered and the entry 
thereof made on another count. Moore v. 
Ho yd. 15 C. P. 513.

Immaterial Issues.]—Where there are 
several issues raised, and the pin intiff has 
a verdict upon the whole record, it forms no 
good objection to his recovery that some of 
the issues should have been found for defend
ant. if there be sufficient- without them to 
support the verdict, and they be not material. 
Rowund v. Tyler, 4 O. S. 257.

Joint Cause of Action—Trespass—Case 
— Restriction of Verdict.] A general verdict 
on a declaration containing one count in tres
pass and another in case, is not bail in law. 
But in this case, the court, being of opinion 
that there was only one joint cause of iction 
lignins! the defendants—that is, the arrest 
—restricted the verdict to that count. Semble, 
(li that if it had anpeared that defendant 
who issued the warrant was liable in case 
only, and malice of some special kind personal 
to himself, in which his co-defendant was not 
and could not be a partaker, had been proved, 
a joint action would not lie against both. (2> 
That one defendant might have been convicted 
in trespass and the other in case. Friel v. 
Ferguson, 15 C. P. 584.

Justification—General Issue.]—A defend
ant succeeding on a idea of justification is 
not necessarily entitled to a verdict on the 
general issue. Scott v. l'ancc, 9 V. C. It. 
«13.

Liquidated Damages — Actual Dam
ages.]—The plaintiff being entitled to recover 
on a count claiming liquidated da mages :— 
Held, that there must be a verdict for the de
fendant on the other count, on which the 
jury had assessed the actual damage sustained. 
McFhec v. Wilson. 25 V. V. It. It ill.

Money Counts —■ .Vcrcr Indebted—Pay
ment—Distributive Fleas.]—In an action on 
the common counts, the pleas of nunquam 
indebitatus and payment are distributive.•and 
a verdict may be entered on these issues for 

i so much of the amount sued for as the plain
tiff fails to recover. Such a verdict may not 
be proiier in every case. In this case the 
substantial question at the trial was the plain
tiffs’ right to a sum of #410, which the jury 
found for defendants, hut tlie plaintiffs had a 
verdict for a sum of 820. which defendants 
never had disputed, and had. us they asserted, 
unintentionally omitted to pay. Vnder these 
circumstances a verdict was entered in de
fendants' favour for tlie residue. Hope v. 
Stewart, 35 U. C. It. 89.

Restriction to Good Counts.]—Semble, 
where one of several counts is defective, and 
a general verdict is rendered, an application 
to restrict the verdict to the good counts, 
when it deiiends on the application of the evi
dence to the different counts, should he made 
to the Judge who tried tlie cause. Manning 
v. Uossin, 3 C. 1’. 89.

Set-off \onsuit.]—Semble, that a defend
ant. though the plaintiff be nonsuited or have 
a verdict against him on the other issues, may 
have his set-off found and a verdict entered 
for it. for lie has an independent right to judg
ment for his claim, which the plaintiff cannot 
defeat by nonsuit. Faisons v. Crabb. 31 U. C. 
It. 434.

Several Damages. | -Held, that, upon 
the evidence given in this case, u jury might 
assess several damages on each of the three 
counts; the first two being for assault and 
imprisonment on different days; and the third 
for malicious prosecution. Appleton v. Lep- 
por, 20 C. V. 138.

-------- Entry of General lerdict.]—Where
there were several counts, for different causes 
of action, on which the jury gave separate 
damages, but the verdict was entered generally 
fur the whole amount assessed, the court con
firmed the finding us to the counts on which 
the plaintiff was entitled to recover, and dir
ected a new trial as to the others. Ainslie v. 
Ray, 21 C. 1*. 152.

Trespass - Fleas — Consistency.]—A de
fendant in trespass failing upon an issue aris
ing out of a plea of lilierum lenementum, may 
nevertheless consistently hold a verdict upon 
another issue denying the close to be the plain
tiff's. McNeil v. Train, 5 U. C. It. 91.

See Dccrow v. Tait, 25 U. C. It. 188, post 7.

5. Several Defendants.

Executors—-Verdict against One.]—On a 
idea of ne unques executors by two. the plain
tiff may have a verdict against one only. Earl 
of Elgin v. Slate son, 10 V. C. It. 289.
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Joint Contract \ un mi it a* tu uni D> - 

fendant.]—The plaintiffs charged tin defend
ant:. upon a joint contract. One defendant 
allowed judgment by default ; the plaintiffs 
at tin* trial got a verdict against liiui. and 
elected to be nonsuited as to the others:— 
Held, that the plaintiffs, suing the defend
ants on a joint contract, could not have a 
verdict against one and he nonsuited as to the 
others, and that the verdict must he set aside. 
Commercial Itank v. Hughe», .'1 V. It. Jit51.

1 [eld, that a nonsuit as to some of the de
fendants in a joint action of assumpsit is a 
nonsuit as iu all, and a verdict returned for 
some of ilie defendants is null and void. <S'.
C„ 4 V. V. It. Hi7.

Joint Duty Xon-performanec.]—Semble, 
that when a tort alleged is the non-perform
ance of a joint duty, and the joint duty lie 
not proved, the plaintiff must fail in toto. 
Woods v. County of Wentworth, ti C. V. 101.

Negligence Carrier» of Fasse ngirs.]—In 
an action against four, the declaration stated 
that defendants were proprietors of a stage 
coach for carrying passengers ; that they re
ceived the plaintiff as a passenger for reward ; 
and by reason thereof it became and was their 
duty to use due care iu conveying him : yet 
they, not regarding their duty, did not use due 
care. Aa\, hut by reason of the carelessness and 
improper conduct of the defendants, by their 
servant, lie was thrown off and injured. &c. : 
—Held, that upon this declaration a verdict 
might he given against three of the defendants, 
and for the other. (Junn v. Dickson, 10 U. C. 
It. 401.

Trespass Separate Damages.] — Held, 
affirming the judgment in 25 V. <’. It. 20, that 
it was no ground for a new trial in an action 
of trespass against two defendants, that the 
jury had found separate damages, $800 
against one defendant, and $400 against tlo
ot her. (juivre, as to the proper mode of enter
ing judgment on such verdict. Clissold v. 
Muehell, 20 V. C. It. 422.

Sec Friel v. Ferguson, 15 (.'. 1*. 584, ante 4.

0. Subject to Opinion of Court.
Entry of Judgment— Motion to Set aside 

—Laches.] — Where a verdict was rendered 
for the plaintiff in ejectment, subject to points 
reserved, and without any argument of the 
points, the plaintiff entered judgment and took 
possession of the land in dispute, the court re
fused to interfere and set the judgment aside 
after a lapse of more than two years. Doe 
MiH ft \. i"lmiin. 1 V. (' R. 690.

Necessity for Consent.]—A verdict can
not he taken subject to the opinion of the 
court without the consent of both parties. In 
this case the plaintiff sued on a replevin bond, 
given for a vessel, and the defendant pleaded 
that lie had prosecuted the action without de
lay. The Judge directed the jury that on the 
evidence there was delay, and to find for the 
plaintiff, and he asked them to find separately 
the value of the vessel and its earnings. A 
verdict in accordance with this direction was 
then taken, subject to the opinion of the court 
as to the true measure of damages. Defend
ant's counsel, not having assented to this 
course, moved against the verdict, and declined

in argue tin- case when set down on the paper 
by the plaintiff :—Held, that the verdict must 
he set aside, and that no judgment could be 
given on the special case. Fletcher v. Burn, 
24 U. C. It. 121.

Se Woodruff v. < <iHilda iiuarantee Co., 8 
P. It. 532.

Power of Conrt. | — See Creighton v. 
Chittiek, 7 S. <’. It. 348.

Question of Fact Xcw Trial.]—At the 
trial, a verdict was taken for the plaintiff, 
subject to the opinion of the court whether the 
defendants were liable, with power to draw 
Inferences of fact. The court declined to 
assume the functions of a jury, in deter
mining. upon evidence wholly circumstantial, 
whether money had been stolen, and directed 
a new trial with costs to abide the event. 
Sickle v. Mat heir son. 2<5 V. ('. R. 137.

7. Trial dc A’ovo.
General Verdict — Defective Counts.]— 

To a declaration containing six counts, each 
charging defendant with having accused the 
plaintiff of misappropriation of moneys in
trusted to him ns trustee, defendant pleaded 
nut guilty, only : and the jury gave a general 
verdict for $400. On motion for a new trial, 
the substantial ground being that the verdict 
was general, while some of the counts were 
defective : — Held, that, if so, the proper 
course would not be a new trial but a 
trial de novo, which might be ordered 
on motion for a new trial ; but held, 
that each count disclosed a sufficient 
cause of action, for each set forth a charge 
made by the defendant that the plaintiff had 
committed a misdemeanour, within (’. S. V. C. 
e. 1)2, s. 51. Décote v. Tait, 25 U. C. R. 188.

See Oteens v. Fureell, 11 U. C. R. 300; 
Wills v. Carman, 14 A. R. 050.

8. Other Cases.

Agreement of Parties — Verdict of Judge 
—Judgment.\—On error from a county court, 
it appeared by the record that after issue 
joined u veil. fac. was awarded, and then 
the postea stated an agreement by the parties 
to leave the ease to the Judge, the decision to 
be looked upon as the verdict of a jury. After
wards it was entered that “ the said Judge lias 
determined, and the court is of the opinion 
and has ordered," that the defendant should 
pay to the plaintiff a sum named. Then fol
lowed an entry of judgment for that sum and 
costs:—Held, that the judgment was erron
eous. for no verdict was directed or entered 
to support it. were, whether the Judge 
could direct a verdict. Jones v. Smith. 23 U. 
C. R. 485.

Commission Allowed by Jury with
out Evidence to Support Finding.]—
See Town of Welland v. Brown, 4 O. R. 217.

Consent Verdict—Repudiation.]—By an 
oral agreement made by counsel at nisi p'rius. 
a verdict was to he entered for the plaintiff 
for a named amount, the defendant to pay in 
addition certain chancery costa arising out 
of the same transaction. Before, however.
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the verdict was rendered, the defendant's coun
sel. on being informed by his client that he 
would not agree to pay these costs, repudiated 
the agreement, so far as such costs were con
cerned:—Held, that the defendant was enti
tled before the verdict was recovered to so 
repudiate, and having done so as to the 
chancery costs, the plaintiff, having taken his 
verdict with express notice of such repudia
tion. could not afterwards compel defendant 
to carry out that part of the agreement. 
Drown v. Mark well. IS V. V. 43.

See Solicitor. IV. 1.

Dispersal -IVfliver.l—Where a jury were 
allowed to disjterse without arriving at a 
verdict, but, on reassembling in the jury box 
next morning, were treated by Judge and 
counsel as the same jury, and being interro
gated declared themselves agreed upon one 
of several issues in the action, but not upon 
the others, and the Judge recorded their ver
dict on the one issue, and discharged them:— 
field, that all irregularities in regard to the 
dispersal over night had been waived, and 
the issue upon which the jury had agreed 
must upon any further prosecution of 'the 
litigation be regarded as having been fully 
disposed of by the verdict. Coleman v. City of 
Toronto, 23 O. It. 343.

Interest on Verdict.] — In an action 
against the sureties of an absconding assignee 
in insolvency, on the assignee’s bond to the 
<lilts'll under the statute, a verdict was en
tered at the trial for $800, subject to a legal 
question, which was afterwards decided in 
favour of the plaintiff. It was agreed by the 
parties that, in case of such a decision, the 
amount for which the verdict should be en
tered was $700:—Held, that tin- verdict was 
notjor a debt or sum certain within It. S. O. 
1877 c. 50, s. 200. and that it should not carry 
interest from its entry. Woodruff v. Canada 
guarantee Co., 8 P. R. 532.

Irregularity In Verdict —Setting aside 
—CW.V.1—In this case the verdict, though 
irregularly obtained, was set aside without 
costs, as defendant’s attorney had not raised 
the objection upon which the verdict was set 
aside until after it had been obtained, and 
his conduct was wanting in candour in not 
drawing attention to such objections to the 
procedure as he intended to insist upon until 
the day before the trial, although he might 
have done so some two months before. Cush
man v. Reid, 20 C. P. 147.

Recommendation by Jury as to 
Costs.)—See Walmslcy v. Mitchell, 5 O. It. 
427; H earer v. Sawyer, Id A. It. 422; Far- 
i/uhiir v. Robirtson, 1.'! 1*. It. lfifi ; Camp
bell v. Linton, 27 U. ('. R. 563.

Verdict on Opening—Appeal—Demur
rer.]—There was a demurrer to the replica
tion. and a verdict had lieen directed for de
fendant on the plaintiff’s opening, from which 
the plaintiff appealed. Remarks as to the in
convenience of an appeal under such circum
stances. Sheriff v. McCoy, 27 V. C. It. ,"1)7.

Verdict Subject to Reference—Setting 
aside.]—Where a formal verdict was en
tered at the trial, subject to a reference, upon 
which no award was made:—Held. that, read
ing s. 28 of the Judicature Act. 1881, with ss. 
281 and 282 of R. S. O. 1877 c. 30, a single 
Judge in court had power to set aside the

verdict. Hood v. Harbour Commissioners of 
Toronto, 88 i . C. R. 11s-. specially referred 
to. Cooper v. Cintrai Ontario It. IV, Co., 4 
O. It. 280. See Moulson v. Lyre, 5 U. C. It. 
47U; Kelly v. Henderson, 3 P. It. 108.

XVII. Miscellaneous Cases.

Abortive Trial-Cost*.]—Where a case 
is referred at nisi prius and again taken 
down to trial, the reference proving abortive, 
the party succeeding will be entitled to the 
costs of the former occasion. McLcllan v. 
London, 1 V. C. It. 1)5.

Commission to Hold Assises -Cowers 
of Liriitenant-Oorernor.] — Semble, that the 
lieutenant-governor of Ontario, as well ns 
the governor-general, has the power to issue 
commissions to bold courts of assize. Itegina
v. .1 un r, 12 v. C. iv 891.

Good Friday - Dies non Juridicus.] — 
The evidence at the trial of this action not 
being concluded before the close of the day 
preceding flood Friday, the Judge, counsel 
consenting and the jury desiring it, adjourned 
the court to the following day, when be deli
vered his charge and received the verdict, on 
which he entered judgment :—Held, that it 
was competent for him to do so. The only day 
on which no judicial act can be done in this 
Province is the Lord’s day, or Sunday. Other 
statutory holidays are not dies non juridici in 
this sense. Foster v. Toronto R. 11". Co., 31 
O. It. 1.

Jurisdiction — Objection — llaivcr.] — 
Semble, that whore objection has lieen taken 
to the jurisdiction of the court, and the party 
objecting thereto has afterwards proceeded to 
a trial upon the merits, he should be held to 
have waived proof of those preliminary condi
tions which give the court jurisdiction, if it 
shall appear subsequently, upon his moving 
against the verdict, that those conditions hail 
in truth iieen complied with. Regina v. 
Essery. 7 P. R. 290.

Motion to Reopen Trial—Affidavit.]— 
An application was made after the hearing 
and argument of the cause, but before judg
ment. for the defendants to lie allowed to tile 
as part of the record certain affidavits to sup
port their case by additional evidence in re
spect of a matter upon which evidence had 
been given by both sides. It was open to 
the defendants to have moved for leave for 
such purpose before the hearing was closed, 
but no leave was asked. It also appeared that 
the affidavits had been based upon some ex
periments which had not been made on behalf 
of the defendants until after the hearing:— 
Held, that the application must lie refused. 
Humphrey v. The Queen and HeKuyper v. 
Van Dulken. Audette’s Ex. C. Pr. 276, dis
tinguished. (Jcneral Engineering Co. of Ont
ario v. Dominion Cotton Mills Co., 6 Ex. C. 
It. 306.

Motion to Set aside Proceedings —
Verdict pending—Pleading-—Merits.]—Where, 
pending a motion to set aside proceedings for 
irregularity, the defendant pleaded, in conse
quence of which the plaintiff proceeded to 
trial, the court refused to set aside the ver
dict, or otherwise to interfere, though no de
fence made, no actual merits being disclosed
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on affidavit, .slimpson v. Matin son, Ward v. 
H ard. 3 0. 8. 305.

Objection First Taken at Trial —
Stutcun at of Claim—Fxtmsion of Claim Made 
by H rit of Su in hi on».]—See Bugbce v. Cler- 
yue, 27 A. H. IHÎ.

Remanet. | — See Boulton v. Jarvis, 1 U. 
<'. It. 300 : A orthrotr V. IIodder. 5 U. C. It. 
«535 ; Adaiiië v. (iriir, 3 I*. It. 260.

Right to Trial of Issue.]—Where issue 
had been taken on an equitable plea, which 
it was contended shewed no defence :—Held, 
that, at all events, the plaintiff having taken 
issue upon it. the defendant was entitled to 
have the issue tried. Walter v. Dexter, 34 
U. (’. It. 4lid.

Speedy Trial—Order for—N otice to Oppo
site Partu—Procedure in Quebec—Appeal to 
Supreme Court of Canada.1 — See Eastern 
Townships Bunk v. .Sicaa. 20 S. C. It. 103.

Summary Trial — Mechanics' Liens — 
Issue.]—The question whether an issue ns to 
a mechanic's lien should be summarily tried 
or not. rests largely if not entirely in the dis
cretion of the Judge. Itc Moorehousc and 
Leak. 13 O. It. 200.

See Division Courts, XIII. 3.

TRIAL AT BAR.
See Trial, II.

TRIAL DE NOVO.
See Thial. XVI. 7.
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2. For What Articles,
( a » Deeds, 7035.
(hi Fixtures, 7030.

3. Other Cases, 7030.
II. Conversion,

1. Claim of Lien. 7037.
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1. Action—When Maintainable.

1. By and against Whom.

I a I Landlord und Tenant.
Removal of Shop Fittings.]—The ten

ant of a mortgagor holding under a lease for 
years, during his term attorned to the mort
gagees. and after the term had expired con
tinued to hold the premises from the mort
gagees as a yearly tenant. When his tenancy 
ceased he claimed from them certain shelves 
and boxes with which lie had fitted up a shop 
on the premises during his lease from the mort
gagor. and which were not fixtures, and for 
which, upon the mortgagees' refusal to part 
with their possession, he brought trover :— 
Held, that the action was maintainable. Den
holm v. Commercial Bunk, 1 V. V. It. 3»5ll.

Rent Distress off Premises.]—Part of 
the plaintiff's goods having been distrained for 
rent off the premises :—Held, that lie might 
recover their value either in trespass or trover. 
Iluskinson v. Lawrence, 2«î V. C. It. 57*».

(b) Tenants in Common, Joint Tenants, and 
Co-owners.

Crops Harvesting—Parting with Posses
sion.] — II.. by agreement with defendant, 
planted sixteen and a half acres of defend
ant's land with Indian corn and other crops, 
the agreement being that II. was to do all the 
work, ami defendant to receive for his share 
as much Indian corn as should represent the 
portion of the land sown with sugar corn 
and potatoes, and one-third of the Indian corn, 
and that II. was to have the remainder. Sub
sequently. II.. being indebted to the plaintiff 
on a note, sold his interest in the growing 
crop to the plaintiff, the price being allowed 
on the note. At a later period II. executed a 
bill of sale of the crop to the defendant, who 
afterwards claimed the entire crop as his 
own. and harvested it:—Held, that II. and de
fendant were tenants in common of the crop 
of Indian corn : that one tenant in common 
cannot maintain trespass or trover against 
liis co-tenant for merely reaping and harvest
ing the crop : but he may. if his co-tenant has 
consumed the crop, or dealt with it so that 
lie cannot retake it or pursue his remedies 
against the persons who have possession of it ; 
and that, under the circumstances of the case, 
the court might assume, after verdict for the 
plaintiff, in the absence of any question raised 
on the point, that such events had happened as 
entitled the plaintiff to maintain his action 
against the defendant for conversion. Brady 
v. Arnold. 11» C. I‘. 42. See. also. Culver v. 
Macklem. 11 V. (’. It. 513.111. Damages. 7050.
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Removal of Chattel to Foreign 
Country.|—An action for conversion of his 
interest in n chattel lies by one tenant in 
common against his Co-tenants in common, if 
the chattel owned in common is destroyed by 
them, or so dealt with by them ns. in effect, 
to put an end to his rights. In this case the 
removal of a brick-making machine to a 
foreign country was held sufficient to support 
the right of action, the plaintiff's power of 
enforcing his rights in the courts of this 
Province being thus interfered with. .1/c- 
Intosh v. Port Huron Petrified Brick Co., 27 
A. It. 282.

Sale—Deprivation of Co-oirner.]—One ten
ant in common of chattels may maintain 
trover against the other for a sale of the prop
erty. where such sale is plninl.v intended not 
for the objects of the joint owners, such as to 
pay partnership debts. &c., hut to deprive the 
other owner of all interest in the property or 
proceeds. The defendant, after the death of 
A., with whom he had worked and stocked n 
farm in partnership, sold the stock and crops 
on the farm, and threatened to go off with the 
money, unless the plaintiff (A.’s adminis
tratrix! would settle with him on his own 
tenus. After action brought he applied part 
of the proceeds towards payment of the debts, 
hut until then he had never pretended that the 
sale was made with that object. The court 
being left to draw inferences of fact:—Held, 
that such sale was a conversion, and that the 
plaintiff might maintain trover. Kathicrll v. 
HathweU, 26 V. C. It. 179.

A sale by one joint owner of property does 
not amount, ns against his co-owner, to a con
version unless the property is destrojvd by 
such sale or the co-owner is deprived of nil 
beneficial interest. Hourke v. Union Insur
ance Co., 23 S. ('. R. 344.

---------- Market Overt.]—One of two joint
tenants of a chattel is not liable in trover 
at the suit of his co-tenant for a sale of his 
chattel not in market overt. MoNabb v. Uoic- 
Umi, 11 C. P. 4:i4.

Sheriff—Execution against Co-tenant.]—A 
tenant in common of goods, which have been 
sold under an execution against his co-tenant, 
cannot maintain trover against the sheriff to 
recover the value of his share. Ecclestone v. 
Jarvis, 1 V. C. It. 370.

See Keith v. McMurray. 27 C. P. 428; 
Doupe v. Stetrart, 28 V. C. R. 192. post tel.

(c) Other Persons.

Attaching Creditor—Seizure— Claim— 
Xoticc — Demand.] — Defendant, having a 
claim against one ft., sued out an attachment 
from a division court, under which he directed 
the bailiff to seize certain goods in the house 
where R. was living with the plaintiff, atui he 
wee present when such seizure was made. The 
goods were placed by the bailiff in the cus
tody of the clerk of the division court, in 
whose possession they continued until the 
bringing of this action:—Held, that, as the 
goods were seized in the possession of the de
fendant in the attachment, an action of de
tinue could not be maintained against this

defendant, even admitting the goods to have 
been all the time under his absolute control, 
without shewing that the plaintiff had made 
him acquainted with her claim, and demand
ed to have them given up. Clark v. Urr. 11 
U. C. It. 438.

Carriers Wrongful Delivery—Damages.] 
—The plaintiffs, nurserymen in Toronto, sent 
by the Grand Trunk It. W. Co., 14 packages 
of trees, addressed to their own order, to Cob- 
den, a station on defendants' line of railway, 
receiving the usual shipping note issued by the 
Grand Trunk Co. The goods were delivered 
by that company to defendants in the ordinary 
course, and carried to Cobden. They were in
tended for one S. then1, who hud agreed to 
purchase them from the plaintiffs, but the 
plaintiffs required payment from him before 
delivery. Several telegrams passed between 
S., the station master, and the plaintiffs; and 
the station master, being authorised by the 
plaintiffs to deliver only half of the packages 
to S., allowed him to take all. receiving from 
him the entire freight from Toronto:—Held, 
that the defendants were liable in trover for 
the packages thus wrongfully delivered, and 
that it made no difference that the contract to 
carry was with the Grand Trunk Co, only. 
It was insisted by the plaintiffs that S. was 
to pay them *1.990. including a former claim, 
before obtaining these trees, and that they 
hail lost the same by defendants' wrongful 
delivery: — Held. that, upon the evidence, 
there was no ground for giving more than the 
value of the trees wrongfully delivered, and 
interest — the ordinary measure of damages. 
Leslie v. Canada Central K. IV. Co.. 44 T*. C. 
It. 21.

Collector of Taxes —Seizure under Illegal 
Wurrant—Person in Charge.] — Replevin for 
horses. Pleas, justifying the taking under a 
warrant for school taxes, and alleging that 
they were delivered by the collector to defend
ant. an innkeeper, to take care of until the 
sale. Replication, setting out facts to shew 
the rate illegal, and averring that the plain
tiff, after seizure of the goods, at the request 
of ih" collector and trustees, gave hie note 
for a sum named (not saying that it was the 
amount due by him!, payable to bearer, which 
was accepted in satisfaction of the taxes:— 
Held, replication bad: for the collector, act
ing under a warrant illegal on the face of it, 
would not be liable in trespass or trover, and 
therefore not in this action, nor the defendant 
for taking the horses from him to keep. Spry 
v. McKenzie, 18 V. C. R. 101.

Executor of Married Woman -IV iVZ—
Consent of Husband]—In trover against de
fendant for the conversion of certain qiersonal 
property bequeathed by testatrix, a married 
woman, to the plaintiff, in trust for her child
ren. and appointing the plaintiff executor, the 
defendant claimed the property by gift inter 
vjvos from testatrix, and on such gift being 
disproved, he, amongst other object ions, urged 
that the will was invalid on the ground of the 
absence of the husband’s consent. The testa
trix. who was living apart from her hus
band, died in possession of the property : there 
was no idea on the record denying the plain
tiff's status as executor: the husband had 
never interposed, nor did defendant defend un
der the husband's right:—Held, under these 
circumstances, that it was not open to the 
defendant to raise the objection. Adams v. 
Corcoran, 25 C. P. 524.
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Municipal Corporation - Liability for 
Acts of Collector of Tax> s. |—Section 120 of 
the Assessment Act, 32 Viet. c. O (O. I, directs 
that when the county treasurer is satisfied 
that there is distress upon any lands of non
residents in arreur for taxes, he shall issue 
a warrant under his hand and seal to the col
lector of the municipality to levy. The war
rant was tested "Given under my hand and 
seal, being the corporate seal;’’ and the seal 
bore the same form, emblem, legend. &c„ ns 
the countv seal. The collector sold the plain
tiff's goods under it. but it was not shewn to 
have Ih'oii authorized by the county council, 
nor had they received the proceeds of the sale: 
— Held, that they were not liable in trespass 
or trover. Snider v. County of Frontenac, 30
U. C. It. 275.

Next Friend — Estoppel.] — In trover, 
where plaintiff sued by his mother as his next 
friend, the court held that the latter by allow
ing herself to be made guardian for bringing 
the suit, diil not waive any right that she 
might have had to the goods sued for, and 
that the consent of the mother to become nro- 
chein ami was no legal estoppel on her. Mar
ker v. Tabor, 5 O. S. 570.

Partner — Work and Labour—Hook.] — 
The plaintiff, having compiled a book, caused 
it to be printed by a lirm consisting of him
self and defendant, on paper furnished by 
them; and defendant having refused to give 
up to him the copies thus printed, he brought 
trover : Semble, that he could not recover, for 
the property belonged to the lirai, and defend
ant had as much right to retain as the plain
tiff to take it. Uuupc v. Stewart, 28 U. C. It. 
11*2.

Public Officer —Seizure of Lumber—Ten
th r.\ Trover lies against a lock-keeper on 
the It idea u canal for refusing to deliver up 
lumber -eized and detained by him under the 
provisions of the Rideau Canal Act (8 Geo. 
IV. c. It, for obstructing the navigation, on 
a tender of the charges occasioned by such 
seizure and the removal of the obstruction. 
Could v. Jones, 3 U. S. 53.

Purchaser Contract — IIunhand and 
Wife—Parties.\—Where, in trover for goods, 
with a count for refusing to convey them, it 
appeared that the contract was made between 
the plaintiff and defendant, for the sale by the 
latter to the former, but the land on which 
the works and machinery were was conveyed 
to the plaintiff's wife, whose property was 
conveyed to the defendant as part considera
tion :—Held, that the plaintiff, and not his 
Wife, was the proper person to sue. Filschie 
v. Hogg. 35 U. C. R. 34.

Purchaser at Sheriff's Sale -Attorney 
for Execution Creditor — Joint A chon.] — À 
joint action of trover is maintainable against 
the purchaser of goods at sheriff's sale, and 
the attorney for the plaintiff, who indemnifies 
the sheriff for the sale, by a person whose 
goods have been illegally taken as the goods 
of the execution debtor. A irby v. Caliill, (I 
O. S. 510.

2. For Wliat Articles,

Bond—Seal—Damages.]—Trover may be 
maintained against the obligor in a bond for

I securing the fidelity of a clerk, the obligor 
having torn off his seal, I and ibis although 
the bond might be considered as still subsisting 
and sufficient to sustain an action of debt, i 
and damage may be recovered against the 
obligor to the amount of the penalty. Hank of 
Upper Canada v. Widnier, 2 U. 8. 222.

Debentures- < 'audition — Xon-ful fil ment 
—Escrotc.]—Detinue for an indenture of bar
gain and sale. Pleas : ( 1 i Non detinet. l2> 
That the deed was not the plaintiff's. The

iury found that the indenture was delivered 
iy one A. to the defendant, to be delivered to 
the plaintiff after A.’s death, on condition that 

In- (the plaintiff) should keep A. until his 
death, and should pay his debts ; and that the 

j plaintiff had not maintained A., but after 
his death was ready to pay his debts :—Held.
i h i i i he plaintiff could not recover « for tne 

I writing, being delivered to the defendant mere
ly as an escrow, was not in fact a deed as de- 

I scribed in the declaration, and the plaintiff 
had forfeited his right by a breach of one of 
the conditions. Iteynolds v. Waddell, 12 U. 
('. R. 3.

Detention by Agent of Grantor.] —
I Detinue for a conveyance of land bought by 

the plaintiff from one G. :—Held. that, upon 
I the facts and evidence set out in this case, 
i defendant was not shewn to have been acting 

otherwise throughout than as the agent ot j G. ; that the deed was in defendant's hands 
simply as G.'s agent, and the detention was 

I not defendant's act ; that if this question had 
been left to the jury they ought to have found 

I for defendant ; and a new trial was ordered.
I Parker v. Stevens, 12 C. P. 81.

Fee Simple -Damages.]—Trover may be 
brought for a deed passing a fee simple; but 
damages can only be given to the extent of 
the value of the land mentioned in the deed at 
the time of or subsequent to its conversion. 
Hurr v. Munro, (5 O. 8. 57.

ajchscs -iiuc ueras.j—i rover ns wen as 
detinue may be maintained for leases or other 
title deeds. Anderson v. Hamilton, 4 U. C. R. 
372

Possession - Wrongful Detention.] — 
Trover for a deed: — Held, that defendant 
having shewn himself lawfully possessed, the 
plaintiff was bound to prove a wrongful deten
tion. Dowling v. Miller, 3 V. C. R. 227.

(b) Fixtures.

Trover cannot lie maintained for a fixture 
while annexed to the freehold. Oates v. Came
ron, 7 U. C. R. 228.

3. Other Cases.

Division Courts — Jurisdiction in De
tinue.]—See Lucas v. Elliott, 3 L. J. 147.

Pledge-ltcdcmption — Further Detention 
—Seizure under Execution—Damages.]—De
tinue for a watch and chain. It appeared that 
defendant had obtained possession of the things 
by redeeming them, at plaintiff's request, from 
a person with whom they were pledged, aud
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that he hud refused to give them up on pay
ment of the money advanced, claiming n fur
ther sum due by the plaintiff for hoard. A 
verdict having been found for the full value of 
the articles, it was shewn upon affidavits that 
before the trial the defendant bad obtained 
execution against the plaintiff for this sum 
iu a division court, under which the bailiff, 
by the plaintiff’s directions, had seized this 
watch and chain in the defendant's possession; 
and that, to prevent their being sold, the plain
tiff had procured some one to advance the 
money on being allowed to retain them as 
security:—Held, that this action should not 
have been proceeded with, and a new trial
was ordered, without costs, unless the plaintiff 
would reduce his verdict to nominal damages; 
and that he should in either case pay the costs 
of this application. Johnson v. Lumb, 13 U. 
O. B. 0U&

Possession Parting icith,]—Detinue is 
maintainable though defendant hail not the 
goods when action brought ; it is sufficient if 
he once had. and improperly parted with them. 
Mathers v. Lynch, 28 V. C. It. 354.

Sole of Goods -Servant—Want of Auth
ority-Ih tendon.] — The plaintiff's servant, 
one (>„ being in charge of his horses, sold one, 
without the plaintiff's authority, to the de
fendant's wife, who Imd the management of 
defendant's business, receiving $20 in cash, 
and defendant’s note for $55. payable to O. 
Afterwards, meeting <)„ the plaintiff got from 
him the note, and $17 in cash. The plaintiff 
demanded the horse from defendant's wife, 
and offered her the note and the $17. which, 
however, she did not take. He then brought 
detinue :—Held, that the plaintiff was en
titled to recover; for that he was not bound 
to tender to defendant the note and the money 
he luvl received, nor could defendant retain the 
horse until he obtained them, at all events 
without giving notice that he would do so, 
after first demanding them. Morton v. Stone, 
30 V. C. It. 158.

II. Conversion.

1. Claim of Lien.
Carriers — Freight—Storage—Tender. ]— 

A cargo of coal was consigned to R., and the 
master of the vessel refused to deliver it un
less the freight was prepaid, which B. in 
his turn refused, but offered to pay it ton by 
ton as delivered. By direction of the owner's 
agent the coni was taken out of the vessel 
and stored, whereupon B. tendered the amount 
of the freight and demanded it. but the agent 
still refused to deliver unless the cost of stor
age was paid. In trover against the master:

Held, that the refusal of the agent after 
tender of the full freight was a conversion of 
the cargo for which trover would lie. Held, 
also, that an action ex delicto for breach of 
duty in not delivering the coal according to 
the bill of lading would not lie. Winchester 
v. Itusbg, Iff 8. C. It. 330.

Innkeeper - Special Agreement.]—The 
plaintiffs, owning a line of stages, entered into 
a special agreement with defendant, an inn
keeper, for the stabling and feed of their 
horses. Some dispute arose as to the de
fendant's charges, and ascertaining that the 
plaintiffs intended to remove their horses to

another inn he refused to lei them go:— 
Held, that defendant had no right of lien, as 
the plaintiffs were not guests, but employed 
defendant in the character of a livery stable 
keeper, and under a special agreement which 
gave him no continuing right of possession. 
Held. also, that a conversion was sufficiently 
proved. I fix on v. Dolby, 11 l". C. It. 79.

Warehouseman — Tender.]—Held, that 
the mere fact of a warehouseman, who has a 
lien on goods for a certain sum for storage, 
claiming also to hold them for an untenable 
claim for money alleged to lie due either to 
himself or a third jierson, does not dispense 
with a tender of the sum due. and amount to 
a conversion, unless the evidence fairly war
rants the conclusion that such tender would 
lie useless, as it would lie refused; and that 

! in this case the evidence was insufficient for 
that purpose. The plaintiffs denied that any 

j claim for storage was made, while the de
fendants asserted the contrary :—Held. that, 
if not made when the goods were demanded, 
the defendants could not defeat the plaintiffs* 

i claim in trover by afterwards setting it up. 
Undo v. Morgan. 23 C. l\ 517.

Kcc Wilson v. MacXnb, 21 V. C. It. 493,

See, also. Tender.

2. Detention after Demand.

Bona Fide Doubt —Temporary Réfutai— 
Reasonableness.]- Plaintiffs lmd a large quan
tity of wheat in the warehouse of one T.. for 
which they held his receipt, ami defendants 
also held T.'s receipt for wheat in the same 
place, on which they had made advances; but 
there was not enough wheat to satisfy both. 
T., having left the country, gave It., defen
dants’ agent, a letter to (’., who was in charge 
of the warehouse, directing him to give It. 
possession of the warehouse and all grain 
in it belonging to him. T. On receiving this 
letter C. gave It. the key, went with him to 
the warehouse and pointed out T.’s wheat, 
and received back the key, agreeing to hold 
ossession. On the same day It. again got the 
ey to go into the place with one M., and 

again returned it to C.. who said he consid
ered he still had possession of the store, and 
that he would not have given up the wheat 
to the plaintiffs if It. had so directed him. 
Plaintiffs demanded their wheat from It., who, 
us they alleged, answered, “ I won’t do so at 
present," but almost immediately afterwards 
defendants' attorney served a written dis
claimer on the plaintiffs, informing them that 
defendants disclaimed all possession of the 
storehouse and wheat therein. On the same 
day the plaintiffs brought trover:—Held, as
suming the facts most favourably for the 
plaintiffs, that it should have been left to the 
jury to say whether It. entertained a liotiff fide 
doubt as to plaintiffs’ right to the wheat, and 
whether a reasonable time had elapsed for 
clearing it up: and qutere, whether the facts 
could legally suffice to establish a conversion. 
(I il pin v. Royal Canadian Hank, 27 U. C. It. 
310.

Conditional Sale - Illegal Detention.]— 
An engine, boiler, and other machinery, were 
shipped by plaintiffs to the defendant E.. under 
a written order to ship same to his address as
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per sum agreed on. viz.. $875; $225 to ho al
lowed for E.’s portable engine nn<l holler, ami 
$G35 to Im- paid on shipment : hut. if not set
tled for in cash or notes within twenty days, 
then the whole amount to become due. The 
order not to In- countermanded, and until pay
ment the machinery to he at E.'s risk, which 
In- was to insure, and on demand was to as
sign the policy to the plaintiffs, and the title 
thereof was not to pass out of plaintiffs. K. 
agreeing not to sell or remove the same with
out the plaintiffs* consent in writing. On de
fault in payment the plaintiffs could enter 
and take and remove the machinery, and E. 
agreed to deliver same to plaintiffs in like 
good order and condition as received, save or
dinary wear and tear, and to pay expenses of 
removal. Any notes or other security given 
I'.v E. for his indebtedness to he collateral 
thereto. The machinery was put up in a 
mill on premises leased, with right to pur
chase. by defendant 1>. to E.'s wife for one 
or live years from 11th March, 188.'$. E.’s 
wife died on the 23rd October, 1883. and by 
her will appointed E. sole executor, giving him 
pmver to sell or dispose of anv property to 
which testatrix was or might he entitled. E. 
by deed of 27th April. 1883, demised and re
leased to D. all the right, title, and interest 
in the premises ns well of himself as also as 
executor, together with the mill built thereon, 
with the boiler and engine, &c„ and on tin- 
same day D. leased the said premises, mill, 
and machinery, to E. for one year. After the 
execution of this lease 1>. mortgaged the land, 
mill, and machinery to the defendants the 
F. loan society. The defendant E. never 
paid any cash, hut gave his promissory note 
at three months, which was renewed from time 
to time, but ultimately. E. having failed to pay 
same, the plaintiffs demanded the machinery, 
when 1>. notified plaintiffs not to remove same, 
as also did the society :—Held, that the effect 
of tin- transaction was, that the property was 
in the plaintiffs, and that they were entitled 
thereto: and that there was an illegal de
tention by the defendants It. and E. amount
ing to a conversion : and that the F. loan so
ciety, by having notified plaintiffs not to re
move the machinery, were proper parties to 
the suit to give plaintiffs full relief : and that, 
unless defendants allowed plaintiffs to remove 
tin- machinery on demand, the plaintiffs were 
entitled to recover $050 with interest, being 
the price of the machinery : and that, upon re
moval of the engine and boiler, the sum of 
$00 for repairs should be paid by plaintiffs to 
D. to be repaid to plaintiffs by E. Polaon 
v. Dcgccr, 12 O. It. 275.

Effect of Demand—Agreement.]—Defen
dant signed a memorandum, certifying that he 
had agreed to deliver to plaintiff certain fur
niture in his possession purchased by plain
tiff of one L., part of which he was to finish 
as soon as possible:—Held, that on proof of 
demand and refusal the plaiutiff was entitled 
to recover in trover. White v. Batty, 21$ U. 
C. It. 487.

-------- Promissory A’ofo».]—Held, under the
facts of this case, that trover and detinue 
would lie for the four notes in question, the 
evidence shewing that they were demanded 
from defendant and his solicitors, who refused 
to give them up, though they had been paid. 
Walsh v. Brown, 18 C. P. GO.

Evidence of Detention. !—The plaintiff 
was executor of II. D., widow of T. D., whose

executor the defendant was. The plaintiff 
claimed a piano in the house lately occupied 
by the widow, of which the defendant had 
the key. At an interview between the plain
tiff ami defendant the latter claimed the piano, 
but said he was willing to leave the question 
of the ownership to a person to lie named. 
The plaintiff left him. promising to write, and 
afterwards did write, saying he had decided 
to bring the matter before the proper court. 
Subsequently the plaintiff’s solicitor wrote the 
defendant offering to release all demands, upon 
the defendant giving up all claim to tin- piano, 
to which the defendant’s solicitor answered 
that he could not comply with the demand. 
The defendant commenced an action in which 
tin- title to the piano would come in question. 
The plaintiff’s solicitor having again written 
to ask whether possession of the piano would 
lie given, the defendant’s solicitor wrote that 
it was perfectly safe where it was, and that 
the action commenced would decide the ques
tion. He also wrote that the plaintiff would 
not have to put the law in motion :—Held, in 
an action of replevin, assuming the piano to 
be the plaintiff's, that there was no evidence 
of trespass or conversion to support the af
firmative of the issue, that the defendant did 
nut take or detain the piano, tichaffer v. 
Bumble, 5 O. It. 71G.

Necessity for Demand—Denial after Ac
tion.]—One of the defendants was the pur
chaser of a piano, which she had partly paid 
for, under a conditional sale by which until 
fully paid for it was to remain the property 
of the vendor, but. before paying the balance 
due on it. she allowed the other defendant,
who had acted as the vendor's agent in the 
sale to her, secretly to remove and take pos
session of it. he paying her the cash payment 
she had made. After this transaction between 
the defendants the plaiutiff purchased from 
the vendor the notes given for the purchase 
money of the instrument, and took an assign
ment under seal of the property in it. In an 
action against the- defendants for the recovery 
of tin- piano, in which no demand was proved 
upon the defendant in possession of the in
strument. it was objected by him that neither 
detinue nor trover would lie:—Held, that the 
plaintiff was entitled to recover damages 
against him for the conversion of the piano; 
for it was not necessary to impute the conver
sion to any particular period of time, and the 
defendant's denial after action of the plain
tiff's right to thi' piano could be treated under 
the circumstances as evidence of a conversion 
lx-fore action by the said defendant of the 
plaintiff's interest in it ; and as against tech
nical objections raised by a wrongdoer the 
benefit of all possible presumptions should be 
allowed. Held. also, that it was not necessary 
that the vendor should he added as a party in 
order to entitle the plaintiff to succeed. Black- 
ley v. Dailey, 18 O. It. 381.

------— Owner Using Contractor's Buililina
Material ami Plant.]—See Aslifield v. Edgell, 
21 O. It. 195.

--------  Public Sale — .Yofice.l — Semble,
where a person purchases the goods of another 
at public sale, a notice by the owner at such 
sale dispenses with the necessity of a demand 
and refusal to maintain trover. Harcn v. 

i Lyon, Tay. 370.
Refusal—What Amounts fo.l—Where a 

1 demand is necessary in trover to prove a con-
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version, if it be oral, the answer must be 
positive; ami where an oral demand was 
made on defendant while driving at a distance 
from his house, where the property demanded 
was, and no answer was returned :—Held, no 
evidence of a conversion. McLean v. Graham,
5 O. s. Til.

Where the solicitor of the plaintiff went 
to the ltank of Upper Canada and demanded 
from the president certain boats, and the pre
sident told him he had no answer to give, 
and referred him to the solicitor of the bank, 
who told him that lie was not authorized to 
give any answer: Held, sufficient evidence of 
a demand and refusal to support trover. Me- 
Honell v. Bank of L inter Canadu, 7 U. C. It.

The plaintiff had quitted possession of de
fendants farm, of which he had been the ten
ant, though his term had not expired, and 
there had been no legal surrender of it. but 
lie had given notice of his intention to go. 
and defendant, it appeared, was willing to get 
rid of him. Having removed a portion of his 
-"od< la* subsequently returned for some more 
of them, which were locked up in a barn on 
i lie place, or which lie had the key, and, find
ing the outer gate of the farm looked, he went 
to defendant, who was close by, and requested 
him to open it, and allow him to enter and get 
his goods, but defendant refused either to 
open the gate or to allow plaintiff on the farm, 
and. although defendant did not in express 
terms refuse to give up possession of the goods, 
the jury found that such was his intention, 
and that the plaintiff so understood him 
Held, that this was not sufficient to constitute 
a conversion of the goods by the defendant so 
as to support an action of trover, and there
fore replevin would not lie. Smalley v. Gal- 
laylter, 2*5 ( '. P. 531.

Unreasonable Demand —Kfftet of.\—A. 
lent a horse to B. for a special purpose, and. 
while K. was using him consistently with such 
lending, the horse was accidentally hurt, and 
consequently left at a public stable, of which 
B. gave A. immediate notice. A., having seen 
the horse, refused to take him, and went to 
B.’s residence ('_*<• miles from where the horse 
was left l, and demanded him back sound ns 
received:—Held, that B.’s non-delivery of the 
horse after being thus demanded did not furnish 
evidence of a conversion, and that A. could 
not sustain trover. Well* v. Crcur, 5 U. S. 
200.

•Sec Keith v. McMurray, 27 C. P. 428; 
Moffatt v. Grand Trunk R. IV. Co.. 15 C. P. 
•'102 ; Winehe.itt r v. Bunby, 1*5 S. ('. It. 33ii, 
ante 1; Gauhan v. St. [.amenée and (tttaira 
A*. IV. Co., 20 C. P. 102. :i A. It. 392, pout 5 ; 
Heifer nan v. Berry. 32 V. C. It. 518, pout 3.

3. Sale.
Adoption of—Interpleader.]—Held, that 

"here the elaimnpt, under an interpleader or
der—after first directing a sale, and then coun
termanding it—accepted part of tile proceeds 
of the sale of the goods, he thereby adopted 
the sale, and could not bold the execution 
creditor liable for a conversion. Appleby v. 
Withal, 8 C. P. 397.

——— Receipt of Proceed*.]—Defendant 
P., having a chattel mortgage, which did not

cover the piano in question, authorized A., 
as his buililt, to sell the goods mortgaged, and 
A. mus also authorised by the landlord of the 
mortgagor to distrain for arrears of rent. Un
der the distress warrant A. seized and ad
vertised the piano, but was directed by the 
landlord not to sell it. A. applied to P. as 
to the sale of the piano ; P. referred him to 
his attorney ; and A. afterwards sold it. and 
paid the proceeds to 1*., who had knowledge 
of all the facts, and who. A. said, had indemni
fied him : Held, that P. was liable with A. 
in trover for the piano. Sit an* v. Pen nock, 
30 U. ('. It. 51.

Authority—Price.]—Where defendant re
ceived two horses from the plaintiff to sell at 
a certain price, and without his assent or 
authority sold them for a less price : Held, 
that lie was liable in trover for the difference, 
the unauthorised sale being a conversion. 
Print!man v. Kendrick, 3 <>. S. tit5.

Bill of Sale -Interfèrent' -Receiver.]— 
Held, that the defendant could not Ik- made 
liable for a conversion of the goods in ques
tion, by reason of his having joined in a bill 
of sale of them, and having accepted and as
signed a mortgage for the balance of purchase 
money thereof : no other act of interference 
on his part with the goods being shewn, 
they never having been in his possession or 
control, and he never having had the power 
to deliver up or retain them so ns to make a 
demand upon and refusal by him evidence of 
a conversion ; he having acted in such sale of 
the goods as the agent and by the authority 
of another only. The plaintiff J. I. 1). could 
i oi maintain an action for the conversion of 
the property in question : for, assuming that 
it was the property of those under whom he 
claimed, which was one of the matters in 
controversy, it did not become vested in him 
until after the alleged conversion : neither 
could J. I *. maintain the action, he never hav
ing had the actual possession of the property, 
but a mere right as receiver appointed by the 
court to obtain the custody if it belonged to 
those whom he represented, which would not 
support the action, though it might form the 
ground of a special application to the court for 
a mandamus or attachment or other ap
propriate relief. Itickey v. McCaul, 14 A. It. 
l«t$.

Distress for Rent —.lu* Tcrtii—Dam- 
ayt*.]—In an action for wrongful distress 
for rent before it was due. there was no alle
gation in the statement of claim that the ac
tion was brought upon 2 W. & M.. sess, 1. 
c. 5. s. 5, nor that the goods distrained were 
"sold.” but merely an allegation that the de
fendant “ sold and carried away the same 
and converted and disposed thereof to his own 
use;” nor was a claim made for double the 
value of the goods distrained and sold, within 
the terms of the statute :—Held, that the ac
tion was the ordinary action for conversion, 
and that the value, and not the double value, 
of the goods distrained was recoverable. Held, 
also, that a wrongdoer taking goods out of 
the possession of another, cannot set up the 
jus tertii, but the person out of whose pos
session the goods are taken, may shew it. 
and in such case the wrongdoer may take ad
vantage of it; and the plaintiff, having shewn 
a chattel mortgage subsisting upon a portion 
of the goods distrained, could not he allowed 
to recover the value of such portion without 
protecting the defendant against another ac
tion at the suit of the mortgagee. Held, also,
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that the plaintiff was not entitled to recover 
from the defendant the amount received by 
him from the sale of the plaintiff’s goods in ad
dition to the value thereof : nor was the de
fendant obliged to deduct the amount so re
ceived by him from the rent which afterwards 
fell due. II on re v. Lee, 0 C. 1$. 754. followed. 
Williams v. Thomas, 25 O. It. 530.

Interference in Sale -Magistrate—.1#/- 
ricc. | Cattle supposed to have been stolen 
are taken by A., a constable, to I».. an inn
keeper. to feed and take care of. After some 
time, It., wishing to lie paid for their keep, ap
plies to a magistrate, who had nothing to 
do with the original caption, for directions. 
C. tells him to sell the cattle and satisfy his 
claim, which It. does. 1 the owner of the 
cattle, sues (*., the magistrate, in trespass :— 
Held, that as against the magistrate, trover, 
and not trespass, should have been the form 
of action. Semble, that under the circum
stances he would not be liable to the owner 
of the cattle in trespass. Marsh v. Itoulton,
4 V. C. It. 354.

Promissory Notes Purchase Money of 
Land—J endors Liin Damages.]—C., on the 
20th August. IS74. sold land to one <1. for 
$8,500, and took a mortgage on the property 
for .$0,000, and two joint notes of ( 1. and M. 
for the balance. These notes were handed by 
C. to defendant to keep for him, defendant I**"- 
ing aware that he was in pecuniary dilliculty, 
and a writ of attachment in insolvency issued 
against him on the 1st September. The plain- 
tin. being appointed assignee, demanded the 
notes from defendant, who disposed of them 
for I Vs heiielil, with knowledge of the plain
tiff's claim, and the plaintiff brought trover. 
It appeared that the plaintiff had tiled a bill 
to set aside the sale of the land by V. as 
fraudulent, and the suit was pending at the 
commencement of this action, and it was 
proved that I he makers of the notes were 
worthless, unless they could lie said to have a 
vendor's lien on the land for the amount un
secured : - - Held, that defendant had lieen 
guilty of a conversion of the notes, and. shew
ing no right or authority therefor under the 
makers, lie could not dispute the plaintiff’s 
right to sue, notwithstanding that the plain
tiff was disputing the sale out of which they 
arose : but that the insolvent, having taken 
a mortgage on the land for part of the pur
chase money, had waived his vendor’s lien for 
the remainder. The defendant having brought 
into court one of the notes for #1,000, about 
the value of the lien if it had existed, it was 
ordered to be delivered to the plaintiff, and a 
verdict for .$1.000 was reduced to nominal 
damages. Driffill v. MoFoll, 41 U. C. It. 313.

Resale by Vendor before Delivery—
Tender — Deposit.] — The plaintiff, having 
negotiated with defendant for the purchase of 
a pair of horses and harness from defendant 
for 8400. paid .$154 in cash, and, after some 
correspondence as io the time and mode of pay
ing the balance, defendant sold the property, 
whereupon the plaintiff sued, declaring in a 
special count for not delivering the horses sold 
to him, and on the common counts. A ver
dict on the common counts for the sum paid 
was sustained, on the ground that upon the 
evidence set out in the report it was not clear 
that any agreement was ever arrived at as to 
the terms and time of payment. Quære, as to 
the plaintiff's rights, if there had been a con
tract. Semble, that, on tender to him of the

price after the conversion by resale, the de
fendant on non-delivery of the goods would he 
liable in trover, such non-delivery being a re
fusal which would vest the right of action by 
relation; hut that, at all events, the plaintiff 
could in some form of action recover, though 
perhaps not the full amount paid by him. 
Heffernan v. lierry, 32 V. C. 11. 51S.

Responsibility for Act of Agent
Scope >if Duty.]—To a count in trover for 
plaintiff's cattle killed by defendants’ negli
gence while being carried on their railway, and 
afterwards sold by their station master, defen
dants paid into court $52, being the price for 
which they were sold by the station mas
ter after they had been killed :—Held, that 
such payment admitted only a cause of action, 
not the particular cause sued for ; and that, 
the evidence proved no conversion by defen
dants. the sale not lieing the ordinary duty 
of a station master. O'ltorkc v. tirent West
ern It. IV. Co., 23 IT. C. II. 427.

Sheriff l ttarhinrnt—Order of Court.]— 
II.. oil the 25th May. 1872. issued a writ of 
attachment against a foreign company doing 
business in Ontario, under which the sheriff 
seized certain chattels, and, on the 12th No
vember. 1872. pursuant to an order directing 
him to sell, sold the chattels as being of a per
ishable nature. On the 11th December. 1*74. 
II. filed a discontinuance. On the 30th May. 
1870. the plaintiff began this action against 
the sheriff for the conversion of the chattels, 
alleging that the company had sold them to 
him. and conveyed them by a memorandum 
dated the 5th July, 18(57, signed by an agent 
on behalf of the company, and sealed, but not 
with the company’s seal. The defendant, the 
sheriff, pleaded that lie did not convert; that 
the goods were not plaintiff's ; not possessed ; 
and also a special plea of justification setting 
forth the proceedings by II. and the attach
ment and order for sale. The plaintiff re
plied the discontinuance. The defendant re
joined that the discontinuance was not filed 
till after the sale, and demurred because, being 
bound to obey the order of the court, lie could 
not be affected by the discontinuance : -Held, 
that the plea of justification shewed a suffi
cient answer to the declaration ; that the repli
cation was bad: and that the defendant should 
have judgment on the demurrer. The sale, 
and not the seizure, was the conversion com
plained of, and the order of the court was a 
sufficient answer. McLean v. Bradley, 2 S. 
C. It. 535.

-------- Execution—floods of Stranger—No
tice.]—A. having on hire for a term certain 
goods belonging to It., defendant, as sheriff, 
having notice that the goods were the property 
of It., sold them under an execution against 
A.:—Held, that It. could maintain trover 
against the sheriff, the sale by him and subse
quent sale by the vendees being a complete 
conversion, although the goods were after
wards left in A.’s possession. Morrison v. 
Carrait. 1 C. I’. 220.

Warehoused Grain—Sale by Warehouse
man.]—The plaintiff, a farmer, left 552 bush
els of barley with defendant, getting a writing 
from defendant, acknowledging his having re
ceived it from the plaintiff in store. The 
plaintiff intended to sell it to defendant, but. 
as the market price was low, it was left with 
him. The defendant mixed it with other bar
ley and sold it, dealing with it as his own,
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tin* plaint iff bring at liberty, at any time, to 
accept the market price, or to call for the re
turn. not of the identical barley, but of an 
equal quantity of the same quality, but no 
price was ever agreed upon, nor any barley re
turned. The defendant's premises were de
stroyed by lire, and lie having refused either to 
pay for the barley, or to return a similar 
quantity, the plaintiff sued him in trover and 
on the common counts Held, that in any 
- vent the plaintiff must succeed, for that the 
defendant must be deemed either to have been 
guilty of a conversion in disposing of the plain
tiff's barley as his own, or to have acquired 
the property in it. H> ncdiet v. A » r, 20 (_'. 1*. 
410.

S,e Hath mil v. Hath util. 20 V. C. It. 170; 
Keith v. McMurray, 27 C. 1‘. 428 : Hourke 
v. I ,lion Fire In*, i'o.. 20 S. C. It. .‘$44 ; Me- 
Still v. Haine*. 17 O. It. 470.

I. Several Defendant*—Joint Conversion.
Evidence — Sufficiency.]—Held, that, un

der the evidence set out in this case, there was 
ample evidence of a joint conversion. Ma*on 
v. I tickle, 2 A. R. 291.

Insolvent—-Assignee—Conditional License 
to Crtditor.J—See Francis v. Turner, 25 S. C. 
It. 110.

Original Wrongdoers — Person Put in 
Possession—Refusal to (Jive up.] •— In tres
pass and trover against live defendants, for 
taking and converting a steam boiler, it ap
peared that one defendant. I’., had nothing to 
do with the original taking, but that the boiler 
had been placed in his yard by the others, or 
by some of them, not acting in concert with 
him. and that he had afterwards refused to 
give it up to the plaintiff. At the trial, the 
plaintiff’s counsel declined to elect, but went 
to the jury against all the defendants, claim
ing exemplary damages, and a general verdict 
was rendered. The court ordered a new trial 
without costs, and refused to allow the verdict 
to stand against I*, alone. Menton v. Lee, 30 
V. C. It. 281.

Thief—Purchaser from.]—One A. having 
stolen a horse sold it to It., and was afterwards 
tried and convicted of the felony. Upon trover 
brought against them for the horse :—Held, 
that the fact» did not constitute a joint con
version. so as to maintain trover against the 
purchaser. Edwards v. Kerr, 13 C. P. 24.

5. Other Cases.
Animal—Seizure in Execution—Sheriff— 

Ilailiff.]—A bank placed an execution against 
M.. the plaintiff’s son, and one C., in the hands 
of It., a division court bailiff, under which It. 
seized a stallion ns belonging to M„ which 
plaintiff claimed as her property, and which, 
pending interpleader proceedings instituted by 
her. was placed with an innkeeper. Subse
quently an execution by P. against the same 
parties was placed in the sheriff’s hands. P.’s 
solicitor informed the sheriff of all the circum- 
stances, and he, on the 3rd October, obtained 
from the innkeeper a written undertaking to 
keep the horse—stated to be under seizure by 
the sheriff—until further orders from the sher
iff. On 14th October the sheriff on notice of

plaintiff's claim Interpleaded. < hi 31st Octo
ber the division court interpleader was decid
ed in the plaintiff's favour: whereupon the 
sheriff at once notified the innkeeper that lie 
did not claim any further right to hold the 
horse. Before being so notified, the plaintiff 
demanded the horse, but the innkeeper refused 
In deliver it up until bis charges for keeping 
it were paid, but did not assert any right to 
hold for the sheriff. On 18th November part 
of i lie charges were paid, but it did not appear 
whether by the bank or I’.: and the balance 
was subsequently paid by B. On the 3rd No
vember an order was made barring P.'s claim 
and directing the sheriff to forthwith deliver 
the horse to plaintiff. On 14th November this 
action was commenced against the bank. 1\. 
the sheriff, ami lhe bailiff, for conversion, and 
disobedience of the order of the court directing 
redelivery, claiming the value of the horse, 
loss of earnings, &c. About 3rd December, 
after the commencement of the action, the 
horse was tendered to plaintiff, who refused to 
accept h unless damages and costs were paid. 
No notice of action was given :—Held, that 
there could In- no recovery against any of the 
parties, for the reasons : ( 1 i that the bailiff 
should have bad notice of action : < 2) that 
there was nothing to connect the bank or P. 
with the seizure; (31 that, though there was 
what constituted a seizure by the sheriff, so as 
to entitle him to interplead and make the inn
keeper liable if he had not kept the horse for 
him. the sheriff in no way interfered with the 
bailiff's possession or control over it, or in any 
way converted it to his own use. it being at 
the time in the custody of the law. Pardee 
v. Glass, 11 O. 11. 273.

--------  I'ser of. |—A., having been arrested
at the suit of It., placed a mare in. It.’s pos
session. on an agreement that if It." proved a 
demand against A., by his own oath or that 
of others. B. xVas to pay it and keep the mare 
till repaid. B. did pay £10. but it was not 
shewn that he did so in consequence of its be
ing sworn to : and the mare remaining with 
him, lie used her once in the plough :—Held, 
that such use of the mare was not a conver
sion. Forrester v. Spencer, 3 O. S. 47.

Debenture Deposit of — Assent of 
Holder.] Plaintiffs held certain municipal de
bentures for sale in Ixmdon. an agent of 
the municipality, procured one for £ 1 oo from 
the plaintiffs, and gave it to the defendant in 
their presence, in order that defendant might 
shew it to (i. & Co., a firm who defendant 
thought might purchase. This firm afterwards 
advanced £20,900 upon a deposit of £40,000 
of the debentures, and agreed to sell £00,INK) 
of them, but the sale was not made, and the 
plaintiffs subsequently sold those deposited 
with <1. & Co., in order to pay off their ad
vance. This debenture, however, which had 
lieen left by the defendant with G. & Co., when 
lie first went to them, was overlooked, and re
mained in their possession. The plaintiffs 
having brought trover, it appeared that G. & 
Co. retained it, claiming commission which 
would have arisen to them from the sale, and 
a lien on it for moneys due to them by defend
ant. but the plaintiffs knew nothing of this, 
and had never applied to them for it:—Held, 
that defendant was not liable, for he was 
guilty of no conversion in placing the deben
tures in the hands of G. & Co. with the plain
tiffs' assent, and had not interfered since, and 
that the plaintiffs’ remedy was against G. & 
Co. Wilson v. MacXab, 21 U. C. R. 493.



TROVER AND DETINUE.7047 7048

Effect of Judicature Act.] — The old
learning on the subject of “conversion" need 
not bo imported into the system introduced by 
the Judicature Act. which provides for redress 
in case the plaintiff's goods are wrongfully de
tained, or in case he is wrongfully deprived of 
them. In all such cases the real question is, 
whether there has been such an unauthorized 
dealing with the plaintiff's property as lias 
caused him damage, and if so. to what extent 
lie has sustained damage. Stimson v. Block,
110. B. 86.

Estoppel. |—Under the special facta of this 
case: Held, that the plaintiff could sustain 
trover against defendants, and was not estop
ped by his assignment to the Hunk of Upper 
Canada from treating these defendants, at 
least, as guilty of conversion of his property. 
Cayley v. SlcDonetl, 8 U. C. R. 454.

Goods Carried for Hire—Shipment hr- 
yond Distillation—Offer.]—'The plaintiff, at 
Guelph, sold to It. & Co., at Ottawa, U5 bar
rels of pork, and shipped it by the Great West
ern Railway, the shipping receipt acknowl
edging the receipt of the same, addressed to 
the plaintiff's order at Prescott, ami to notify 
It. & Co., Ottawa. The pork was carried by 
Great Western Railway and steamer Pass
port to Prescott, her manifest shewing a de
livery there into the defendants' charge, and 
stating that the plaintiff was owner, and that 
It. & Co. were to he notified. It. & Co. were 
large dealers in Ottawa, and all goods for them 
or in which they appeared interested were, by 
arrangement with the defendants, sent on to 
Ottawa. This pork was accordingly sent on 
ami inspected by It. & Co., who refused to 
accept it. The plaintiff, who was fully aware 
of all that lmd occurred, and that the pork 
was at Ottawa, swore that he demanded the 
pork from the defendants’ agent at Prescott, 
but there was no evidence of a refusal: and it 
appeared that the plaintiff at the same time 
requested the agent to try and get R. & Co. 
to accept it. Hefore the action was brought, 
the defendants offered the plaintiff his pork at 
Prescott : —Held, affirming the judgment in lit* 
C. P. 101’. that the asportation of the pork to 
Ottawa did not in itself constitute a conver
sion. Held, also, that there was no sufficient 
evidence of a demand and refusal : but semble, 
if there had been, trover could not lie main
tained after the subsequent offer to give up 
the pork. Clauhan v. 87. Lawrence anil Ot
tawa If. IV. Co.. 5 A. R. 392.

Goods Destroyed by Fire—Bailer—In
terference.]—The plaintiffs, living in South
ampton, having purchased goods at Montreal, 
directed them to he forwarded to Kingston, 
to the rare of the schooner Regina. They 
were so sent in one of the mail steamers, 
but the captain of the Regina, Ix-ing unable to 
wait at Kingston, directed defendants, who 
were forwarders there, to send them on by the 
satin1 steamer to Hamilton, and thence by the 
railway to Sarnia, where lie would take them 
up on his way to Southampton. Defendants, 
however, shipped them from Kingston by a 
propeller, which was burned, with the goods 
on hoard, in the river St. Clair. They had 
been insured to go by the Regina, but hav
ing been shipped on a different vessel, the 
policy was cancelled. it was held in the 
Queen’s bench, that, on the contract for not 
sending as directed, defendants were liable only 
for nominal damages, the loss by fire being too 
remote, and that they were not liable in trover.

On appeal : — Held, reversing the judgment, 
that the defendants were liable on the contract 
for the value of the goods. Wallace v. Swift 
31 U. C. R. 523. 28 U. C. R. 5«i3.

Grain—Conv> " ‘o Flour—H’flitier of
Tort.] — The i a miller, agreed to
grind wheat for ants, and to deliver
to them a barrel if a specified quality
for so many busl eat, and lie thus be
came liable to d them 955 barrels of
flour, as the equ r wheat received by
him and made : li :—Held, that this
was a bailment lie wheat, which re
mained the clain the insolvent; that
such bailment w lined by the conver
sion of the wheal the claimants might
maintain trover lier as wheat or as
flour if ground; >y might waive the
tort and sue for ? of the goods when
they should have! vered; and that the
claim therefore ' ible as being a debt
within the Insoh not a claim for un
liquidated dama re Williams and
Hope, 31 U. C.

Mortgaged < Jus Tertii.] —The
plaintiff mortgug ads to A., to whose
estate the defend; dministratrix. The
goods came into tl ion of the defendant,
hut under what < aces did not appear,
The mortgage coi i agreement that on
default the mort tin take possession.
and a statement 
was given at the 
gage. There wn 
gage money hu< 
afterwards e.xoeu 
the same goods t<

livery of possession 
executing the mort- 
ence that the mort- 
aid. The plaintiff 
other mortgages of 
rsons, each contain

ing a similar agi ipon default, and a
similar statement ivery of possession :
—Held, that uti—. ... .. circumstances the 
plaintiff could not recover either in trover or 
detinue, and that the defendant might, as 
against him, set up the right of the other 
mortgagees. Buttan v. Beamish, 10 C. 1*. 90.

Patent for Land -Receipt from Public 
Officer.] — in trover for a Crown grant:— 
Qwere, if the defendant obtained the grant 
without any direction or authority from the 
grantee, but from the direction of some public 
officer to the secretary to deliver to A. such 
grants as lie should require, would possession 
obtained under such order be tortious, and 
afford evidence of a conversion at that time? 
Hampton v. Boulton. r> t>. s, 2.“,.

Promissory Notes - Receipt of by Maker 
—Xotiec of Assignment.]—In trover for pro
missory notes against the maker, it appeared 
that the notes had been given by him on a 
purchase of land: that the payee afterwards 
agreed to deliver them up to him on a good 
consideration : that afterwards, and before 
their delivery, the payee assigned them by 
deed to the plaintiff, the notes themselves be- 
Ing in tin- possession of a third party : and 
that the defendant afterwards received them, 
having first had notice of the assignment—and 
no fraud having been shewn, the jury found 
for tin* defendant:—Held, that, as these facts 
would have constituted a good defence in an 
action by the payee on the notes, the verdict 
was right. Small v. Bennett, T. T. 3 & 4 
Viet.
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Relief over—Third Party—Vendor.]—In 
an action for the conversion of goods, the de- St
fendant may bring in the person who sold him ira

^
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the goods ns a third party, the words “ any 
other relief over” in rule 209 lieing wide 
enough to include a claim made by the defend
ant against his vendor. Confedi ration Life 
Association v. Labatt (No. 2). 18 V. It. 206.

Timber — Contract—Removal—Refusal of 
Leave.]—Defendant, by deed dated 20th Sep
tember. 187iI, agreed to sell to the plaintiff all 
the merchantable timber, &c., on the defend
ant’s land. which_ the plaintiff could make by 
the 1st May, 1871 : any timber or logs left, 
standing or cut. after that date, to lx» the prop
erty of defendant. The plaintiff made a large 
quantity of timber, Mid drew away some of it. 
On the 27th March, 1871. defendant orally 
gave him leave to let the balance of timber 
made by him remain on the lot till fall, if the 
plaintiff would not strip the lot too much; and 
the plaintiff only cut for a day or two after 
that. Subsequently, and after the 1st May. 
the plaintiff was forbidden to take such made 
timber off, by one K„ who said lie had bought 
it. and by defendant, who. as one witness said, 
claimed it as his own : and the plaintiff there
upon brought trover :—Held, that the made 
timber, which vested in the plaintiff as made, 
might properly be the subject of a parol con
tract with defendant, independently of the 
deed, and that the désista me of the plaintiff 
from stripping said lot before the 1st May, 
was a sufficient consideration for the parol 
agreement. Held. also, that there was evi
dence from which a jury might infer conver
sion. Medley v. Scissons, 33 V. C. It. 215.

--------  Payment for—Mistake.]—M. had a
contract to supply wood to a railway com
pany, for which he was to be paid when it had 
been inspected and accepted. While 152 
cords were lying in the company's yard for in
spection, he assigned all the wood that be
longed to him, with other property, to the 
plaintiff for the benefit of his creditors. He 
at the same time made over his interest in the 
contract to defendant, who completed it, and 
the company afterwards, by mistake, paid de
fendant for these 132 cords, as well as for 
what he had himself supplied :—Held, that the 
plaintiff could not maintain trover, there hav
ing been no conversion by defendant. «Scoff 

Kelly, it U. O. B. 808.

Trees — Bailee — Interference—Preserva
tion.]—The plaintiff sent to his agent. J., two 
boxes of trees and roots, made up in bundles 
addressed to various purchasers. They went 
by steamer to defendant, a forwarder at Pow
ell’s Landing, where they arrived on Saturday 
the 5th May. and were taken from the boxes 
by defendant, and some of them delivered to 
the persons to whom they were addressed, who 
called for them. On Wednesday a person was 
sent by .1. to take and deliver them, and on 
Thursday J. himself called. Many of the trees 
were injured, and the evidence was contradic
tory as to the state in which they arrived, and 
as to whether this injury was caused by de
fendant’s treatment of them, or whether it 
was necessary, as he alleged, to open the boxes 
and deliver them without delay. The plaintiff 
having brought trover :—Held, that, whether 
defendant had been guilty of negligence as a 
bailee or not. he had done nothing which would 
in law amount to a conversion. Lovckin v. 
Podgtr, 26 U. C. It. 156.

See Spry v. McKenzie, 18 U. C. R. 161 ; 
Stocncr v. Springer, 7 A. R. 497 ; Ross v. Ed- 
irards. 11 It. 574.

III. Damages.

Measure of — Rond—Penalty.]—Trover 
may be maintained by the obligee against the 
obligor of a bond, who has wrongfully torn off 
his seal, and damages Is* recovered to the 
amount of the penalty. Rank of Upper Can
ada v. Widmer. 2 O. S. 222.

-------- Rooks—Materials—Literary Value.]
—Trover for pamphlets. Plea, not guilty. On 
the production of one of the pamphlets sued 
for at the trial, the Judge in the county 
court directed that the plaintiff was not en
titled to maintain the action because the pam
phlet was a scoffing and indecent attack on 
Christianity, and ordered a nonsuit. On ap
peal : Held, that the plaintiff held property 
in the materials composing the pamphlets, in
dependently of what was printed on them, and 
he would have a right to be indemnified there
for. Semble, that there was a legal wrong, 
for which the plaintiff should have recovered 
something ; that the Judge should have direct
ed the jury as t-> the nature <>f works which 
the law protects and what it prohibits : that 
if the pamphlets were not illegal, they should 
give damages for their value as a literary pro
duction : and if illegal, they should give dam
ages to the value of the paper, irre
spective of the words upon it. Boucher v. 
She wan, 14 C. I*. 4 lit.

-------- Carriers.] — Damages against rail
way company, on a contract t<> carry certain 
goods on their railway and connecting lines, 
for failure to deliver and for conversion. 
Worden v. Canadian Pacifie It. H\ t'o., 13 (). 
R. 652.

--------Deed—Detention,]—Semble, that in
detinue for a conveyance of land, where the 
plaintiff shews himself entitled to the deed, 
but defendant, intending to do right, has given 
it up to another, the damages should be left 
ns a question for the jury under the circum
stances, and should not as of course be the 
value of the land. Reynolds v. Waddell, 12 
U. C. R. 9.

In detinue for a deed, qlucre, whether the 
plaintiff can recover damages for having been 
prevented by the want of it from obtaining 
horses to cultivate his farm. Wood v. Bow
den, 23 V. C. R. 400.

--------  Deed—Value of Land.]—In trover
for a deed passing a fee simple, the jury can 
only give the full value of the land at or after 
the conversion, as damages. Burr v. Munro,
6 O. S. 57.

--------  Detention—A"ominai Damages,] —
R. having possession of certain goods of S..
S. demanded them of him on 23rd December.
R. refused to allow the more bulky goods to
be removed until after Christmas, on the 
ground that it would interfere with his own 
trade. On 24th December S. commenced this 
action for damages, on the ground of wrong
ful conversion and detention of the goods by 
R. On 26th December R. notified S. that hi- 
could remove the remainder of the goods. S. 
thereupon sent for them. but. finding that some 
of them had been seized under process of at
tachment out of a division court, removed the 
rest, and afterwards contested in the division 
court the ownership of those seized : -Held, 
that S. was entitled to damages for the de
tention of the goods on 23rd December, but
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tin* measure of the damages was nominal, and 
not tlie value of tin* goods detained. S. acted 
on the letter of 2<5th December, and there did 
not appear to have been any disposal of the 
goods in the sense of their destruction or re
moval adverse to the plaintiff's property, but 
the plaintiff was ultimately prevented from 
getting the goods, not because of the defen
dant"' misconduct, but because the claim of 
attaching creditors intervened, Stimson v. 
Work, no. it. in;.

•-------- Loss of Profits.]—Semble, that in
trover for a vessel, the loss of profits may be 
recovered. Brown v. Beatty, 33 V. C. It. 328.

I.oss uf Profits—-Timber.]- -Trees 
cut by locutve under tie* Free Grant and 
Homesteads Act. in the actual process of cul
tivation. were sold to the plaintiff, a mill 
owner, and were seized by the defendants, the 
timber licensees, who also had a mill, and 
were taken by them thereto and cut up into 
lumber. It was proved that the plaintiff 
could not get other logs at that season of the 
year : Held, that the plaintiff was entitled to 
the loss of profits sustained by him by being 
deprived of cutting the logs into lumber at 
his mill, t'or kb urn v. Uuskoka Mill mid Lum
ber Co., 13 O. It. 343.

--------  Value at Time of Conrersion-—
Progeny of Animal».]—In April, 184(5, cer
tain mares, plaintiff's property, strayed to 
defendant's farm, who advertised them, and 
no owner appearing, he began to use them 
about a year afterwards. In July. 184(1. the 
same mares, being supposed to he on plain
tiff's pasture, were sold by the sheriff, under 
an execution against plaintiff, to one Scott, 
who never obtained possession of them, but 
hearing, in 1832, that they had foaled, and were 
in defendant's possession, made a written de
mand on defendant for them and their progeny 
in September of that year. A year afterwards 
S. made over his interest to the plaintiff ns 
a gift, without consideration or any delivery 
taking place. In 1833 the plaintiff made a de
mand on defendant for the mares and their 
colts, which was refused. Pleas, not guilty, 
not possessed, and Statute of Limitations :—• 
Held, ( 1 i that the conversion took place in 
1847. and that the action was barred, and that 
the plaintiff took at the most from S. a mere 
right of action. (2) That the measure of 
damages in trover is the value of the property 
at the time of the conversion, and consequently 
that, even if the plaintiff had not been barred 
by the statute, lie had no claim to be the 
owner of the animals subsequently bred from 
the mares. Held, also, that the gift from 8. 
to the plaintiff in this case of certain mares, 
not being accompanied by delivery, did not 
vest the property of the mares in the plaintiff. 
Scott v. McAlptne, 0 C. P. 302.

--------  Value at Time of Conremion—Tim
ber.]—In trover the principle of law (though 
not an inflexible onel is. that the jury can 
give no more in damages than the value of the 
goods at the time of the conversion. Where, 
therefore, logs had been taken to defendant's 
mill and sawed there, and defendant, acting 
under a supposed claim of right, refused to 
deliver them to the plaintiffs : —Held, that the 
plaintiffs were not entitled to the value of the 
logs in the state of sawed lumber, or to ex
pense incurred in sending a steamer and barges 
for the lumlier. Morton v. McDoicill, 7 U. 
('. It. 338.

--------  I nlue at Time of Dimand-Subse-
•iifii’ Sale.] Defendant G. and two others, 
having executions against W. and K.. directed 
the seizure of certain goods. Tin* plaintiff, to 
whom the goods belonged, demanded them of 
the bailiff, who refused to give them up. G. 
afterwards directed the bailiff not to sell or 
do anything more on his execution, but it 
did not appear that lie told the plaintiff of 
this, or ordered the goods to be returned to 
him. The plaintiff then brought trover 
against the bailiff and (>.. and the bailiff 
afterwards sold the goods under the other exe
cutions, paying over no portion of the pro
ceeds to <i. : Ibdd. that G. was liable for the 
full value of the goods, for the plaintiff's right 
of action accrued on the demand and refusal, 
and was not defeated by what took place 
afterwards. Maeklem v. Durrani, 32 I . <'. 
It. U8.

-------- - Value at Time of Demand—Tim-
brr. |- In an action for the conversion by the 
defendant of certain logs of the plaintiff which 
had been cut without permission on the plain
tiff's land, and purchased by the defendant 
and hauled to his mill, and there cut into 
lumber, the measure of damages was held to 
be the value of the logs as they were in the 
defendant's yard at the time they were de
manded by the plaintiff, without any deduc
tion for cutting and hauling, it appearing 
that the defendant knew that lie was buying 
logs taken from the plaintiff's land, or at least 
that he suspected that such was the fact, and 
wilfully abstained from inquiry. Semble, had 
the defendant been an innocent purchaser, a 
different measure of damages might have been 
applied. Smith v. Baechler, 18 O. K. 203.

--------  Value to Plaintiff—Solicitor’s Books
ami Pa pern—Special Damage.]—In trover, 
for the conversion of a solicitor's docket and 
papers, containing entries and evidences of 
certain bills of costs against different persons, 
the jury gave a verdict for 82.00ft. On mo
tion to set this aside as excessive, the court 
made a rule that upon defendant delivering up 
to plaintiff the book and pa tiers, if the plain
tiff chose to accept them, the verdict should 
lie reduced to Is., and defendant pay all costs; 
but that, if plaintiff should prefer proceeding 
with the action, then lie should proceed merely 
for such special damage as he might claim to 
have sustained, with liberty to amend his de
claration accordingly, and to proceed at the 
risk of all costs. In such an action the meas
ure of damage is not the value of the book, 
ns a mere liook. hut what it is worth to the 
plaintiff irrespective of such value. Doyle v. 
Eceles, 17 C. 1\ CA4.

Nominal Damages.]—See Johnson v. 
Lamb, 13 U. C. It. 308.

--------  Goods of Deceased—Payment of
Debts.]—In trover by an administrator, when 
it appeared that the defendant had appropri
ated goods of the intestate, but had paid debts 
of the intestate to the amount of the value of 
such goods, which, however, was not pleaded : 
—Held, after verdict for defendant, that the 
plaintiff was entitled to a verdict for nominal 
damages, as such payment was not admissible 
as a bar. Shipman v. Shipman, 5 C. P. 338.

-------- Wife Brought into Court.]—The de
fendant having brought into court one of the 
two promissory notes for which the plaintiff 
sued in trover for $l,ftftft, about the value of
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the lien claimed if it had existed, it was »>r- 
dered to lie delivered to the plaintiff, and the 
verdict, which had been rendered for $1,000, 
was reduced to nominal damages. Driffill v. 
McFall, 41 U. C. It. :tl3.

Special Damage -Loua of Employment.] 
—In trover, the plaintiff offered evidence to 
prove that in consequence of being deprived of 
the tools for which this action was brought, 
he had been prevented from undertaking work 
as a master carpenter ; and this was laid in 
the declaration as special damage :—Held, that 
such evidence was rightly rejected. Lott v. 
French, 10 V. C. It. 385.

See Moffatt v. Ora ml Trunk It. IV. Co., 15 
C. I\ 393; Leslie v. Canada Central If. IV. 
Co., 44 U. C. It. 31 ; Wallace v. Swift, 38 U. 
V, It. 503, :;i V. <'. It. 53.3; Williams v. 
I'llonias, 35 O. It. 530 ; Oilpin v. Royal Can
adian Rank. 37 V. C. It. 310.

IV. Evidence.

Admissibility Acta after Con version— 
Insurance.]—Evidence was rejected that the 
plaintiffs had insured the wheat sued for and 
had received the insurance money, the fir*- 
having taken place two days after the alleged 
conversion : — Semble, that such evidence 
should have been received, as shewing the 
plaintiffs’ conduct and dealing with regard 
to the property after the alleged conversion, 
and thus being relevant to the issue. Oilpin 
v. Royal Canadian Rank. 37 U. V. 11. 310.

Production of Lease- -Right to Crops.] 
—In trover for wheat reaped and claimed by 
defendants as of right belonging to them, 
as an away-going crop after the expiration of 
a lease for seven years, the plaintiff's wit
nesses proved a new lease in writing of the 
same premises to a third party, from the ex
piration of the defendants’ lease, but the 
new tenant swore that he had no right to the 
crop :—lleld, not necessary for plaintiff to 
produce the new lease. Rurroues v. Cairna, 
3 U. C. It. 388.

Sheriff's Sale F roof of Judgment—Ex
ecution.]—In trover for goods Held, that, 
as against a party under an execution against 
whom the goods have been sold, the production 
of the writ of execution is sufficient, but that, 
as between a third party and the vendee 
under the execution, the judgment in support 
of it should be shewn. I‘ark v. Humphrey, 
14 C. I». 200.

Sufficiency — Crown Patent — Entry in 
Book.]—(jua-re, whether the evidence of the 
secretary of the Province, that it appears by 
an entry in his own handwriting, in a book 
kept for such entries, that a patent was de
livered to A., and that he therefore felt sure 
that it was delivered to A. or his servant (but 
has no recollection of it), is sufficient to 
charge A. in trover with the possession of such 
patent, llumpson v. Roulton, 5 O. S. 33.

See Adams v. Corcoran. 35 C. 1*. 524. ante 
I. 1 (c) ; Corbett v. Sheppard, 4 C. I*. 50,
V"Ht VOL. III. D—222—73

V. Pleading.

1. Declaration.
Description of Goods. | See Richard

son v. Oran, 20 L". ('. It. .’MM*; Hills v. king, 
14 C. P. 233.

Form of - - Omission.] See Reid v. Car- 
rail, 8 V. C. It. 375.

- ’’ Ov."| Sis- Bain v. McKay, 5 P. 
It. 471 ; Taylor v. Adams, M p. R. 60,

--------  Trespass or Trarer.]—See Hatch v.
Holland, 28 U. C. It. 313.

See, also, Mann v. English, 38 l". C. It. 
240.

2. Pleat
Equitable Plea Lien—Estoppel.]—To 

an action of trover by plaintiff as assignee in 
insolvency of II. I In- first count alleging a 
conversion previous to, and the second count 
a like conversion subsequent to, II.’s insol
vency, to which the common counts were 
added—the defendant pleaded, on equitable 
grounds, that II. purported to sell and convey 
to F. A: (J. all his stock-in-trade, and executed 
legal transfers thereof, and represented that 
he had so sold the same, whereby certain 
of his creditors were induced to accept 1'. ,V 
C.’s notes, given, ns he alleged, for the pur
chase money, and to extend the time for t In
payment of II.’s indebtedness to them, and 
whereby also other persons were induced to 
supply F. Ac C. with goods on credit : that 
F. & O. were placed in insolvency by com
pulsory liquidation, and that such creditors 
and other persons were the creditors who tiled 
claims against F. A: ( \'s estate ; that defend
ant was appointed assignee, and as such took 
possession, of the goods in F. A (Vs store, 
consisting of those received from II.. as well 
as goods subsequently supplied to F. & (’. 
as aforesaid, as also of the books used by 
F. & C., and now claimed by plaintiff; that 
the goods and book debts as above would 
not more than pay F. & t'.’s creditors ; that, 
even if said goods and book debts were II.’s, 
he and his assignee are estopped from setting 
up any claim thereto ns against defendant 
or to the prejudice of F. & C.’s creditors, 
who through defendant have a lien in equity 
upon said goods for the amounts respectively 
due them as aforesaid ; and defendant prays 
that an account may lie taken, and defendant 
declared a trustee for the amount found to 
lie due to the said creditors :—Held, plea bad, 
for as to the goods alleged to be F. & C.’s, 
they could not be II.’s, of whom plaintiff was 
assignee ; and as to the other goods, the plea 
averred a sale impeachable by the assignee, 
and probably in itself an act of bankruptcy ; 
and the matters set up shewed no estoppel in 
pais. The statute authorizing equitable de
fences, does not authorize pleading matters 
which are merely evidence under a legal plea. 
Mackenzie v. Davidson, 27 C. P. 188.

Forgery—Detention by Rank.]—Detinue 
fur a cheque. I'lea, that defendants received 
the cheque from the plaintiff to present and 
collect it from the bank on which it was 
drawn; that they did present it, but payment 
was refused by the bank manager, who re
tained and kept the same, alleging that the
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names of tin* drawers thereto were forged :— 
l ivid, a good defence ; for if the cheque was 
forged tlie detention was rightful, and if 
genuine, defendants lost control over it by 
no wrongful act, and the plaintiff's remedy 
was against the hank. Hruun v. Livingstone,
hi v. c. n

Lawful Taking of Possession.]—Trov-
er for 3,000 feet of oak timber and 200 
bushels of wheat. Plea, that defendant was 
seised in fee of a certain close, and being so 
seised he cut the said wheat and timber there
on growing, and afterwards, &<•„ delivered the 
same to one ,X„ to In* kept, who delivered them 
to the plaintiff, wherefore defendant took them 
out of his possession. &r. : — llehl. plea good. 
Millard v. Kirkpatrick, 4 V. V. It. 248.

Leave and License.]—The word “-de
tained " in a declaration means an adverse de
tention, ami it is unnecessary, therefore, to 
plead h-ave and license specially. Haiti v. Mc
Donald, 32 V. C. it. 100.

Lien.]—See Xieolls v. Duncan, 11 U. C. 
It. 332.

A Hen may lie specially pleaded in an action 
of detinue. l{iord»:n v. brown, 1 V. V. 100.

--------  llcphvin—Denial.]—Where the
goods have been replevied under 14 & 15 
Viet. c. «14, and the declaration is for detain
ing merely, the pleadings should lie as in de
tinue. and a lien cannot be given in evidence 
umler a plea denying the plaintiffs property. 
{Stephens v. Cousins, Hi U. C. it. 320.

“Not Guilty ”—.If/rcciMciif.]—In trover 
for a deed an agreement that the plaintiff 
should deliver the deed to defendant to lie re
turned on certain conditions, need not be spe
cially pleaded, but would he admissible either 
under " not guilty." or “ license." ns it nega
tives the alleged wrongful conversion. Dow
ling v. Miller, 0 V. < it. 227.

--------- Illegality.] See Jtoucher v. Khc-
wan. 14 C. P. 410. post VI.

--------  Justification.]—See Hatch v. ID/I
land, 28 1". C. It. 213.

Proof of a judgment ami execution under 
which defendant just flies is admissible under 
the ideas of not guilty and not possessed. 
Corbitt v. Sheppard, 4 (*. P. 50.

It was formerly held otherwise. If rent v. 
Perm. 7 V. C. R. 24.

Purchase.|—A defence that the property 
was purchased from the plaintiff by defendant 
should be specially pleaded, (lunn v. (IHits 
pic. 2 U. It. 124.

Redelivery of Goods.]—A redelivery 
of the goods to plaintiff pending the suit, 
or after plea, must be pleaded. Johnson v. 
Lamb. 13 V. (\ It. 508.

Statute of Frauds.]—In trover for a 
deed: -Held, that an agreement that the 
plaintiff should deliver the deed to the de
fendant. to lie returned on certain conditions, 
was not affected by the Statute of Frauds, 
nt least when pleaded by defendant. Dowling 
v. Miller, 0 V. C. It. 227.

I 3. {Subsequent Pleadings.

De Injuria.]—A replication of de injuria 
to a plea of lien in trover is proper. .VicoUs 
v. Duncan, 11 U. C. K. 332.

Revocation of License Xotivi —Keys 
of House—Detention bg Sheriff—A’cic Assign
ment.]—Detinue for the keys of plaintiff's 
dwelling house. Plea, leave and license. Se- 

j cond replication, that before the detention the 
j plaintiff revoked the alleged leave, of which 

the defendant had notice. Rejoinder, that 
within a reasonable time after the revocation 
ami notice of it, defendant redelivered the 

| keys to the plaintiff, who accepted them:— 
llehl, replication and rejoinder both good. 
Third replication, that defendant, as sheriff, 
entered the house with the plaintiff’s consent, 

j to levy under a li. fa. against the plaintiff's 
goods, having first obtained the keys for that 

i purpose; and that, in excess of his duty as 
sheriff, he detained the keys from the piain- 

! till', and locked Inin out of his house for 
j several days, whereby the plaintiff suffered 
i the injuries complained of in the declaration:

;—Held. good, as being in the nature of an 
! informal new assignment. It a in v. McDonald, 

32 U. C. It. IttU

Tender.]—Where in trover for bills of 
exchange the defendant pleaded a lien by 
agreement, and the plaintiff replied a tender, 

j without averring that the sum tendered was 
j sutlicient, the replication was held bail on 

general demurrer. Longer v. Hutchinson, li 
U. 8. 044.

See McLean v. IS radie g. 2 K. C. II. 535,

VI. Pitoi'EtiTY and Possession.

Books —Propertg in Materials—Litcrarg 
: 1 o/uc.]—Trover for nnmphlets. Tien, mit 

guilty. At the trial the Judge directed that 
the plaintiff was not entitled to maintain the 

| action, because the pamphlet was a scoffing 
I and indecent attack on Christianity, and or

dered a nonsuit Held, that defendant could 
not rely on the illegality of the publication 

, under a plea of “ not guilty," but should have 
pleaded it specially: that the plaintiff held 

| pro|jorty in the materials composing the pam- 
i phlets, independently of what was printed in 
! them, and he would have a right to recover 
, therefor. ISouehcr v. Sltewan. 14 C. P. 419.

Collateral Securities Paginent of Prin
cipal Debt—A"eeessitg for Assignment.]—Cer
tain sale notes were deposited with defendants 
as collateral security for the payment of a 
note indorsed by the plaintiff, for the accom
modation of one M., and discounted by de
fendants for M. The collaterals were of the 
same value as the principal note, and were 
to be paid into the bank, and applied on the 
note, so that when they were paid, the note 

! also was to be paid, and the plaintiff's lia
bility to cease. After the principal note lie- 
came due. defendants denied that they helu 
the sale notes ns collaterals, and refused to 
give the plaintiff any information ns to what 
had been paid on them, and the plaintiff then 
paid the note in full and demanded an as- 
signaient of the collaterals. The plaintiff’s 

j payment being made by a part payment in 
cash, and his note for the balance, which he 

I paid at maturity:—Held, that the plaintiffSee McLean v Itradleg. 2 S. C. R. 535.
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could not maintain trover against defendants 
for the collaterals; for, although, under 26 
Viet. <•. 4.'i, s. be was entitled to the im
mediate possession of them, he had not, until 
assignment, any property in them vested in 
him. Semble, that the plaintiff’s remedy 
would lie by a special action on the case for 
not assigning the notes to him after demand 
duly made. Cornish v. Siaqura District Hank. 
24 C. I*. 202.

Crops—Entry anti Cutting—-Property in.] 
—The entry of a |ierson on timber limits to 
cut hay, and his cutting and stacking it on 
the land, do not give him such property in 
the hay cut as to enable him to maintain 
trover for its removal against persons claim
ing by virtue of Crown licenses then in force. 
McDonald v. lion field, 20 ('. I’. 73.

Goods Carried —In ft rent of Carrier—Ad- 
in union—Lien.]—The plaintiffs were owners 
of the Lady Itagot, in which wheat was 
brought down Lake Erie to defendant, to be 
stored for Messrs. V. & Co. When it was 
brought to defendant, the master demanded 
£22 10s. for freight and £190 for demurrage, 
asserting a lien on the wheat to that amount. 
The defendant declined to pay, but lie received 
the wheat upon giving the following undertak
ing in writing: " I will retain 756 bushels of 
wheat, the property of Messrs. Y. & Co. of 
Montreal, and part of the cargo of the Lady 
lingot, until your claim for demurrage for 
detention of the schooner Lady 1 hi got at 
Sandusky is settled, also covering freight on 
the amount retained.” The plaintiffs sub
sequently demanded the wheat from defendant, 
who declined to give it up. saying that he 
was indemnified by Messrs. Y. & Co., who re
fused to nay plaintiffs’ claim. The plaintiffs 
then sued defendants in trover :—Held, that 
they could not recover, as the agreement ad
mitted the property in the wheat to be in Y.

Co.. and not in the plaintiffs. Held, also, 
that the plaintiffs had no lien for either 
freight or demurrage. Land v. Woodward, 5 
V. C. R. 190.

Goods Distrained for Rent—Purchase | 
by Landlord■ Subsequent Seizure under Ex
ecution.]—The plaintiff caused the goods in 
question to he distrained for rent in arrear 
of a farm, and, after an unsuccessful attempt | 
by the bailiff to sell them, they were sold with 
the tenants’ consent to plaintiff, and one I’, 
was put in charge. He. however, allowed the 
tenant to remain in possession as before. The 
goods were subsequently seized and sold by 
the sheriff under executions against the ten
ants. when the plaintiff brought trover :— 
Held, that the plaintiff could not recover: that 
lie could not ns landlord claim ns a purchaser i 
at the bailiff’s sale : nor could he claim ns 
vendee of the tenants, it appearing that there 
was no registered bill of sale, nor any actual [ 
and continued change of possession. Iturn- j
ham v. Waddell, 28 0, P. 263. :: a. R. 288.

Goods of Deceased—Administrator of 
ll'idoir.]—Certain goods of testator were left 
in the house, where plaintiff ( his daughter I 
and her mother continued to live and use j 
them for about a year, until the mother died. ' 
when defendant, a son. who had lieen living 
elsewhere, took possession of the house with 
these things, and refused to deliver them up 
to the plaintiff ns the mother’s executrix :— 
Held, that the plaintiff had no such possession , 
of these goods, either in her own right or 1

through her mother, ns to enable her to treat 
defendant as a wrongdoer ; that as her 
mother's executrix she had no title : and that 

, ehe therefore could not recover for them.
: McCrary v. McCrary, 22 V. C. H. 520.

--------  Transfer before Death—Delivery—
Hiyhts of Administrator.]—A. agreed with II. 
to work a mill on shares—A., who owned the 
mill, to have two-thirds, and It., who worked, 
one-third of the toll. After some years, about 
an hour before 1 Vs death he sent for A. and 
told him (having first requested those about 
him to leave the room I that there were about 
3(H) bushels of toll wheat in the mill undivi
ded, loo of which under the agreement would 
be his ( It.'s i : that, as lie t It. i owed him 
(A. i for money lent, he begged lie would 
accept the other loo bushels and also a prom
issory note, which lie sent for and handed him. 
Witnesses who overheard part of the conver
sation swore to the loo bushels and the note 
being given by It., not as a gift, but. as thev 
heard It. say, in payment of a debt :—Helif. 
in trover by It.'s administratrix to recover 
from A. the wheat and note, that upon these 
facts the question of delivery ns upon a dona
tio mortis catisfl did not arise, the transac
tion living nothing more than an ordinary sale 
for a valuable consideration ; that if it had. 
the wheat being in A.'s own mill, no further 
delivery could be required. Held, also, that 
the agreement being personal between A. and 
H.. and the intestate having no term in the 
mill, his administratrix had no right of pos
session and could not support the action. 
Itul/th v. Link. Û V. C. It. 145.

Goods Purchased by Agent ■-Absence 
of Appropriation.]—M. received money from 
plaintiff and from others to buy grain on com
mission. He bought in his own name, and 
from time to time appropriated the warehouse 
receipts among his principals, without distin
guishing in his books, or otherwise, from 

I whom any particular grain had been bought :
—Held, that, under the circumstances, the 

| plaintiff could not maintain trover against M.’s 
1 assignee in insolvency for grain not specifi

cally appropriated to him. Wilson v. Hockus, 
2u C. 1*. 467.

-------- Appropriation — Right to Posses
sion.]—Plaintiff, through his agent, bought 
from A. & Co. a certain quantity of wheat, 
which was to lie loaded on or before a day 

I named, or as soon as bags and cars could lie 
furnished by plaintiff for same. Plaintiff paid 
on account a portion of the price agreed upon 

I and furnished bags to the vendor, who filled 
them, but no cars were sent by him to take 
the wheat away. Whilst the wheat was lying 
ready to lie despatched, and after the day 
named for loading if. defendants, holders of 
a warehouse receipt, demanded of the vendors 
the wheat covered by it. when plaintiff's 
wheat, some of which, amounting to 250 
bushels, had been weighed, was delivered to 
and received by them. There was no demand 
and refusal of plaintiffs wheat, nor did plain
tiff notify the defendants that the wheat was 
his :—Held, that plaintiff was not entitled 
to possession of the wheat, and could not 
therefore maintain trover against defendants 
for it. Huttcrs v. Stanley, 21 C. P. 402.

Goods Purchased by Husband—I sc on
Property of Wife—t'ontraet—Consideration 
—Parties.]—Sts- I'ilsehit v. lloatj. 35 1" (
R. 94.
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Goodfi Purchased by Insolvent- Post 
poncd Dclivtry— \*siynee'a I {in lit of Porno* 
sion— Lien of Warehouseman.]—Action of 
trover charging the appellants with converting 
-•'ili barrels of mackerel, which were the prop
erty of \V. M. It., the respondent’* assignor. 
One of the branches of appellants’ business 
was supplying merchants who were connected 
with the fishing business in the country, and 
wlm in return sent them fish, which was sold 
and the proceeds placed by appellants to 
credit of their customers. One S., who so 
dealt with appellants, in October. 1N77. sent 
them seventy-seven barrels of herring and 2:'.6 
barrels of mackerel. On ,'Srd Xovemlier, 1S77, 
S. sold all the fish he had, including those 
mackerel, to one It. at $s a barrel, when some 
were delivered, leaving 236 barrels in the ap
pellants’ stun-, and in payment received $4.1 miu 
and a promissory note for 8I.ihhi at four 
months. This note was given to appellants 
by S. on account of his general indebtedness. 
On the 4th March, 1N7K, It. became insolvent, 
and the respondent, who was subsequently ap
pointed assignee, demanded the 236 barrels 
of mackerel, and brought an action to recover 
the same. After issue was joined the ap
pellants proved against the estate of It. on the 
note and received a dividend on it. The Judge 
at the trial gave judgment for $1,888, less 
$46.10 for one month’s insurance and six 
months’ storage, and found that the appel
lants had knowledge that the fish sued for 
were included by the insolvent in the state
ment of his qssets. and made no objection 
thereto known to the assignee or creditors 
at the meeting :—Hold, that the appellants 
having failed to prove the right of property 
in themselves, upon which they relied at ie* 
trial, the respondent had. as against the mi- 
pellants, a right to the immediate possession 
of the fish. (21 That S. had not stored the 
fish with appellants by way of security for a 
debt due by him, and. as the appellants had 
knowledge that the fish sued for were in
cluded by the insolvent in the statement of 
hh assets, in which statement they made no 
objection, but proved against the estate for 
the whole amount of insolvent’s note, and re
ceived a dividend thereon, they could not now 
claim the fish or set up a claim for lien there
on. Troop v. llort. 7 S. C. It. 512.

Goods Seized under Attachment. —
Bailiff.]—A bailiff seized certain goods upon 
an attachment issued by a magistrate under 
13 & 14 Viet. e. 5,*t. s. 64. and removed them 
to the premises of X. He afterwards made a 
return of what he had done to the ordinary 
bailiff of the division court, and signed a paper 
rclinutiishing the possession of the goods, and 
transferring it to (’. The goods having been 
taken from N. :—Held, that <’. had not had 
such possession ns would out ft le him to main
tain trover. Cool v. Mulligan, 13 V. C. It. 
613.

Goods Seized under Execution—Action 
against Sheriff.]- In an action of trover or 
conversion against appellant, high sheriff of 
the county of Cumberland, N.S.. to recover 
damages for an alleged conversion by the ap
pellant of certain personal property found in 
the possession of the execution debtor, but 
claimed by the respondent, the pleas were a 
denial of the conversion, no property in plain
tiff. no possession or right of possession in 
plaintiff, and justification under a writ of 
execution against the execution debtor. The 
Judge at the trial told the jury that he

" thought it was incumbent on the defendant 
to have gone further than merely producing 
and proving his execution, and that if a trans
fer had taken place to the plaintiff, and the 
articles taken and sold, defendant should have 
shewn the judgment on which the execution 
issued to enable him to justify the taking and 
enable him to sustain his defence —Held, 
that the sheriff was entitled under his pleas 
to have it left to the jury to say whether the 
plaintiff had shewn title or right of possession 
to the goods in question, and therefore there 
was misdirection. McLean v. Hannon, 3 S. 
C. R. 706.

Goods Sold by Insolvent — Bill of 
Sale.]— In trover for goods against an assig
nee in insolvency Held, following In re ltar- 
retr, 5 A. It. 206, that the assignee may object 
to the absence of a bill of sale on an alleged 
sale by the insolvent, just as an execution 
creditor or subsequent purchaser for value 
may do. Snarr v. Smith, 45 V. C. It. 156.

Goods Sold -Conditional Sale— Bight of 
Vendor—Innocent Purchaser —• Hatopjn/.] — 
The plaintiffs, makers of safes in Toronto, 
sold a safe to one 11 of London, on a written 
order stipulating that he was to give his notes 
at four and six months for the price : that his 
name was to be painted on the front of the 
cafe; and that no title to the safe was to 
pass to II. until full payment of the price 
agreed upon. The plaintiffs accordingly had 
H.’s name painted on the safe, and delivered 
it to him in August, 1876. In November of 
the game year defendant purchased tin- safe 
from II. after having first searched the office 
of the county court clerk for incumbrances 
against it, and believing it to belong to II.; 
whereupon the plaintiffs brought trover : — 
Held, that the plaintiffs were not estopped 
from proving their ownership of the safe, and 
right to recover. II ulker v. Hyman, 1 A. It.

------— Delivery to l'arriéra — Stoppage in
Transitu.] — The plaintiffs, at Montreal, 
having sold goods on credit to II, A: (’.. living 
in Men ford, on Lake Huron, shipped them by 
the Grand Trunk Railway to Toronto, and 
thence bv defendants’ railway to Collingwood. 
While they were at Collingwood defendants 
received notice of stoppage in transitu, but 
they delivered the goods to II. & Co., who were 
found by the jury to have been insolvent at 
the time of the notice : and the plaintiffs there
upon brought trover :—Held, that the action 
would not lie, for the goods by the sale and 
delivery to the carriers were at the purchasers’ 
risk, and the stoppage in transitu did uot 
give the plaintiffs the right of property and
possession necessary to maintain trover. 
Childs v. "Sorthern R. 11". Co., 25 V. C. R. 
165.

--------  Right of Repurchase—Forfeiture.]
—The plaintiff and defendant made the fol
lowing agreement : “I. S. ( the defendant >. 
give $2(1 to M. (the plaintiff) for the colt 
which I have in possession, but I promise to 
give back the colt to M. if he will pay the 
same sum with 12 per cent, interest, on or 
before the 1st May. 1866. If not paid, the 
colt will be the property of S.. then he can do 
with it as he likes, or keep it for himself.” 
The plaintiff paid defendant $15. but failed to 
pay the balance, and in September. 1867. de
fendant sold the colt : whereupon the plain- 

I tiff brought trover:—Held, that the transac-
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tiou was iu effect a sale with a right of re- 
lfiirvha.se, not a mortgage ; and that the plain - 
iill not having paid the money by the day, 
liis right was gone. The defendant, therefore, 
was held not liable in trover; and the plaintiff 
was allowed to recover the #15 paid by him, as 
money had and received. Moure v. »sibbuld, 
L'!i If. It. 487.

Goods Stored Injury by I'iro—Sale by 
Dailv Damages.]—Defendants undertook to 
carry for plaintiffs a quantity of oats to T„ 
which they did, delivering them at an eleva
tor there belonging to N., who received them 
to hold for plaintiffs. Uf the quantity thus 
delivered the plaintiffs received part In-fore the 
elevator was destroyed by lin-, as it subse
quently was. There was a very large amount 
of grain besides the plaintiffs’ in the elevator 
at the time of its destruction, most of which 
smiled down in a conical mass on the wharf 
on which the building stood, the remainder 
falling into the water. Plaintiffs desired to 
remove what remained of their grain, alleging 
that they could select it from the general mass, 
from their knowledge of the portion of the 
building in which it had been stored ; but de
fendants, who were the bailees of the greater 
part, assumed charge of the whole for the 
benefit of all, and refused to allow plaintiffs 
to do so. stating that it would be sold for tin- 
general benefit, which it accordingly was, 
when the plaintiffs’ share of the proceeds was 
found to amount to only about $28:—Held, 
that the plaintiffs could maintain trover 
against defendants in respect of their grain 
so disposed of by defendants, inasmuch as the 
latter had no control over it. and ought not to 
have prevented plaintiffs from removing it 
if they could find it. Held, also, that this was 
a case in which no greater than the actual 
damages sustained should have been assessed ; 
and, the jury having awarded excessive dam
ages. the court ordered a new trial, unless 
plaintiffs would reduce their verdict to a sum 
named, iloffalt v. Grand Trunk It. IV. Co., 
15 0. P. 392.

Goods Transferred under Duress. | -
Where, in trover, it was apparent that the 
goods sued for were transferred by plaintiff 
to defendant when under duress, anil the jury 
found a verdict for defendant against the jus
tice of the cast», the court granted a new trial. 
Stewart v. Ityrnr, ti O. S. 140.

Policy of Insurance.1 — See Hack v. 
Knoirlton. 21 S. C. It. 371.

Produce of Land —- Devise of Part.'] — 
Where a devise was made to the plaintiff of 
half the fruit which might grow on a certain 
farm devised to another person, and the latter 
gathered the whole of the fruit and disposed 
of it for his own use:—Held, that an action 
of trover could be maintained. Taylor v. 
Xuyent, G O. 8. 549

Ship — Doubtful Right — No a-veer.] — 
Where, in trover for a schooner, the evidence 
as to plaintiff’s right to the vessel was un
satisfactory. and defendant was not proved to 
have used or employed it, but merely to have 
allowed the person who left it with him to 
take it away, and the jury found for defei»- 
dani the court refused a new trial. Drown 
v. Allen, 3 U. C. II. 57.

Timber —Mortgager of Freehold — Right* 
against Wrongdoer.)—The first count of the

declaration alleged that one II. was the owner 
in fee simple of certain land described, and 
mortgaged it to the plaintiffs in fee. subject 
to a proviso for redemption on payment of 
$1.350, and interest, by instalments, as speci
fied ; that it was provided in the mortgage that 
B. should not, without the plaintiffs' written 
consent, cut down or remove any of the stand
ing timber until the first four instalments of 
principal, and interest up to a certain date, 
should have been paid ; and that if default 
should be made in paying the interest the 
whole principal should become due. It then 
alleged a default in payment of principal and 
interest ; and that defendants afterwards, with
out plaintiffs' leave, ami against their will, 
entered on the land and cut down and removed 
timber and trees, thereby injuring the land, 
and making it an insufficient security to the 
plaintiffs for the mortgage debt. There was 
also a count in trover for the trees. It ap
peared that the mortgage was one under tin- 
Act respecting short forms, with the ordinary 
proviso for possession by the mortgagor until 
default, and a covenant not to cut timlier. as 
alleged. The jury, in answer to questions, 
found that It. had cut down the timber, the 
other defendant, lv, assisting him, in order 
to sell it and leave the place depreciated ; that 
the damage thus done was $150: and that 
defendants did not purchase the timber from 
K. (as had been asserted i believing that he 
was entitled to sell it : but they said, after 
their verdict had been recorded against both 
defendants on these answers, that they did not 
intend to find E. guilty :—field, that the ac
tion was maintainable, and the verdict prop
erly entered against both defendants, the jury 
having found them to be joint wrongdoers; 
that the mortgagee was not restricted to bis 
action on the covenant, but might certainly 
maintain trover ; and semble, that, though 
not in actual possession, he might, under the 
circumstances, maintain trespass also. Quivre, 
whether the first count was in case for injury 
to plaintiffs' reversionary interest, or in tres
pass. Semble, that it was in trespass; but 
held, that it disclosed a good cause of action. 
Mann v. English, 38 U. <*. R. 240.

--------  Property of f'roirn.—Possession of
Purchaser — Ju* Tertii.] — In trespass and 
trover for saw logs it appeared that they were 
cut in 18G8 by one F., and sold by him to the 
plaintiffs in 1800. The land on which they 
were cut had been sold in 1804 by the Crown 
to It., who made a payment then and took a 
receipt. In 1800 It. transferred his interest 
to defendant, who marked the logs with his 
mark, before they left the land. In March, 
1 SOU. defendant obtained a patent for the land, 
and in April he seized the logs which were in 
plaintiffs’ possession :—Held, that the plain
tiffs were entitled to rei-over, for. though the 
logs when cut were the property of the Crown, 
the plaintiffs were in possession when defen
dant took them, and defendant being a wrong
doer could not set up the jus tertii. ,1/c- 
Dougall v. Smith, 30 U. C. R. 007.

See Great Western II. IV. Co. v. MeEvan, 
30 V. (’. It. 559.

Treasury Notes - Agreement—Lien.) —
Held, under the fai ts, that the written memor
anda and the circumstances of the case shewed 
that no American currency was collected and 
set apart for plaintiff under the agreements, 
so as to pass to him the property in certain 
known treasury notes or " greenbacks,” and 
give defendant a lien on them for the amount
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he was to receive, and that therefore trover 
end detinue would not lie for the ” grcetir 
hacks.” And that the plaintiff could not re
cover hack the deposit of $40(1 in "green
backs.” under the count in trover, as that 
hail never been demanded, nnd there was no 
evidence of actual conversion of it. Walsh • 
Brown, 18 ('. I'. (1U.

See, also. Salk ok Goods. II.

VII. Statute of Limitations.

Date of Conversion -T'scr of Stray Ani
mals A—In April. 1840. certain mares, the 
projierty of plaintiff, strayed to defendant** 
farm; defendant advertised them, but no 
owner appeared, and defendant began to use 
them about a year afterwards. In July. 
184U. the same mares, being supposed to 
he on plaintiff's pasture, were sold by 
the sheriff, under an execution against 
plaintiff, to one S., who never obtained 
possession of them, but hearing, in the 
year 1852, they had foaled and were 
in defendant's possession, made a written de
mand on defendant for them mid their progeny 
in September of that year. A year afterwards 
S. made over his interest to the plaintiff as 
a gift, without consideration or any delivery. 
In 1855 the plaintiff made a demand on the 
defendant for the mares and their colts, which 
was refused. Pleas, not guilty, not possessed, 
nnd Statute of Limitations;—Held, that the 
conversion took place in 18-17. nnd that the 
action was barred by the statute. Scott v. 
hicAlpine, G C. P. 302.

Préviens Conversion — Acts Amounting 
to.]—About 1857 the plaintiff purchased from 
the owner of a certain steamer the copper 
sheeting, &c„ thereon, it being understood that 
ho was to get it when a suitable time arrived, 
as by drydocking or hauling out the vessel. A 
yacht club soon after bought the hull, which 
they used as a dub ship, having the same un
derstanding with the plaintiff. Shortly after
wards the plaintiff, with the consent of the 
club, took off the sheeting to the waterline, 
when the club, thinking that the vessel was 
being injured, but without disputing the plain
tiff's ownership, refused to allow him to take 
off any more, and the plaintiff desisted. In 
1809 the club sold the vessel to one ('.. who 
gave a chattel mortgage for the unpnid pur
chase money, nnd on his making default, judg
ment was recovered against him. nnd. under a 
ti. fa. goods thereon, t'.’s interest was sold to 
defendant, the plaintiff being at the sale and 
informing defendant of his claim. It was 
proved that the vessel had become a total
wreck, and useless as a ship. Defendant 
having refused to give up the copper after de
mand made, the plaintiff, in 1875. brought 
trover therefor, when defendant insisted that 
the plaintiff’s right was barred under the Sta
tute of Limitations, for that there was a con
version by the club’s refusal to allow the 
copper to be taken off. or at all events by the 
sale to ('. : and that six years had elapsed in 
either case before action brought :—Held, that 
the plaintiff was entitled to the copper, and to 
maintain trover for it. and that neither of the 
acts relied on by defendant amounted to a 
conversion or could be so set up by him. 
Keith v. McMurrny, 27 C. P. 428.
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8. Other Cases. 7140.

VIII. Vhes and Trusts, 7143.

IX. Miscellaneous Cases, 7144.

I. Beneficiaries and Cent vis Que Trust.

1. Dealings between Trustee and Cestui que

Cousent to Breach of Trust Married 
Woman.]—Qun-rc. whether a nmnied woman 
consenting to a breach of trust can afterwards 
complain of it : and semble, that if she make 
a representation and encourage another to 
act upon it, she will be compelled to make it 
good. Hope v. Heard, 8 Gr. 380.

Purchase by Trustee — Communication 
of Material Parts.]—A trustee dealing with 
his cestui que trust is bound to communicate 
all fads at all material in the transaction, j 
Therefore, where a trustee of lands for the | 
payment of debts paid the debts, without exer- | 
cising the power of sale for that purpose, and 
took a release from the cestui que trust to J 
himself, without informing him that he had 
previously caused a large number of bricks to 
be manufactured upon the land, the profits of 
which might have paid a large part of ihe ; 
claim of the trustee against the estate, the 
release was held void. Hope v. Heard, 8 Gr. 
380.

Sale to Cestui Que Trust.]— When it 
appeared that the sale, which had been effect
ed with the consent of the cestuis que trust, 
was in reality a sale to one of themselves, the 
court dismissed a bill tiled by the vendor seek- | 
ing to enforce the contract for sale; but under 
the circumstances without costs. Ridoui v. 
IJouland, 10 Gr. 547.

See Beatty v. North-West Transportation 
Co.. 0 O. It. 300, 11 A. It. 205. 12 S. C. It. 
598. 12 App. Cas. 589 ; Trust and Guarantee 
Co. v. Hart, 31 O. It. 414.

Sec post VII. 7.

2. Interest Taken under Particular Deeds.

Infant — Vested Interest — J/flinfcnonce.] 
—By a deed of trust certain lands were con
veyed to trustees for the benefit of an infant.

1 to whom the trustees were to convey in fee on 
her attaining twenty-one :—Held, that the in
fant took a vested interest : and the court 
directed an inquiry as to her past and future 
maintenance. Steivurt v. Glasgow, 15 Gr. 
G53.

Mortgage in Trust for Creditors —
Construction Iustalnu nts.]—A mortgagee ex
ecuted a declaration that he held the oecurity 
iu trust to | in y the first instalment payable 
thereon to two creditors named, and out of the 
balance secured by the said mortgage “ remain
ing after the said first payment of $3,510. to 
pay over to each one of the parties herein
after named . . . ( naming eight creditors,
whose claims amounted to the whole of the 
balance secured by the mortgage, i it being 
expressly understood and declared that each 
of the said instalments ns they shall become
du-' and paid . . . shall i- assigned and 
distributed ratably amongst each of the said 
parties and in the just proportion that each of 
their debts bears to the aggregate of the sums 
and the amount of each instalment —Held, 
that none of the eight named creditors was 
entitled to share in the first instalment, and 
that the amount of each of the other instal
ments ns received was to be ratably divided 
amongst them. \\ igle v. McLean, 24 fir. 237.

Power of Appointment —Ptt rcis, of— 
I ndue InfluenceProperty stood limited in 
trust for such purposes or persons ns the 
wife should appoint : and. in default of ap
pointment, in trust for the wife and her heirs. 
The wife appointed part of the estate to her 
husband in fee. and the other part in trust for 

; herself and children :—Held, that these ap
pointments were authorized by the power, but 

: it being suggested on affidavit that they were 
! made under the exercise of undue influence on 

the part of the husband, further inquiry was 
directed. Fenton v. Cross, 7 Gr. 20.

Settlement of Estate—Taking Effect at 
Death — Right to Sue Truster — P> rsonal 
Représentâtit c—Ademption — /»< durations of 
Settlor.]—,T. M.. by an informal instrument, 
purported to assign to W. M.. his son-in-law,
all his estate, real and personal, “ with notes
and accounts, on condition that he pay his 
heirs in the manner following." and the in
strument then proceeded to direct the payment 
to certain of the assignor's children and grand
children of the sum of $400 each. The instru
ment also contained an agreement on the
part of the son-in-law in the following terms ; 
" Th- said W. M. hereby becomes bound to pay 
the above mentioned sums to the parties there
in named at the time of the decease of the 
said J. M., or as soon after as can convenient
ly lie done;"—Held, that the effect of these 
stipulations in the instrument was to entitle 
each of the beneficiaries to file a bill in hi'» 
own name, after the death of J. M.. to en- 

j force payment of the $400 coming to him ; 
and that an objection taken at the hearing, 
that a personal representative of J. M. was 
a necessary party to the suit, was not sus
tainable. Mulholland v. .lfcm'am. 19 Gr. 288.

I Subsequently J. M. conveyed to one of his 
sons a house and premises, valued at $200 :— 
Held, that the trustee could not set this up as 
parr satisfaction of the $400 mentioned in the 
first deed : and that declarations of the father 
made subsequently to the assignment in 
trust and the conveyance, in the absence of 
the son. were inadmissible to shew that the 
conveyance was made and intended to be in
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part satisfaction of the sum so secured to the 
sou. The decree reported lit <ir. -.%'S affirmed 
on rehearing. »S. 20 Ur. 152.

Voluntary Settlement Enforcement— 
invocation.]—The owner of land, “in con
sideration of natural love and affection and 
of one dollar," conveyed it to the defendants 
in fee, subject to a life «-state in his own 
favour, and "subject to the payment there
out " by the defendants of certain sums to the 
plaintiffs, the deed being voluntary as to 
them. The d<»ed contained a covenant by the 
defendants with the grantor to make the pay
ments, and was executed by the grantor and 
the defendants. Seven months later tin? 
grantor conveyed the same land to the defend
ants in fee. for their own use absolutely, free 
from all incumbrances, hut subject to his life 
«-state:—Held, that an irrevocable trust was 
created by the first d«*«-d in favour of the 
plaintiffs, and was enforceable by them, and 
that this trust was not affected or released by 
the second d«-ed. Uregor.v v. Williams. ."> Mer. 
582. and Mulhollaud v. Merriam, V.» Ur. 288, 
applied. Edmison v. Couch, 20 A. It. 537.

5. Right to Convenance or Possession of Trust

Mortgage Ihath of Mortgagee — Fore
closure— Infant lleir—Conveyance to Execu
tor. | — Where a mortgagee dies intestate, 
leaving an infant heir, after a decree for 
foreclosure, but b«-fore the final order, and his 
executor revives the suit and obtains such 
order, and the mortgage debt equals or ex
ceeds tin- value of tlie mortgaged premises; 
the infant heir is a person seised upon trust, 
within the meaning of the English statutes 
11 Ueo. IV. and 1 Win. IV. c. 10. s. Ü. and 
may be ordered, on petition, without suit, to 
convey the estate to the executor, or to a pur
chaser from the executor. Re Hodges, 1 Ur.
285.

Prerequisites of Conveyance—Proof of 
/tight—Costs.]—When a trustee is required 
by his cestui que trust to convey to him the 
trust lands, the cestui qin* trust must solve all 
reasonable doubts suggested by the trustee as 
to the course desired, and must also pay all 
«•osts properly incurred in relation to" the 
trust, otherwise a decree for the conveyance 
will be made only on payment of the costs of 
the suit to the trustee. Rote sell v. Hayden, 2

Presumption of Right -Vesting Order.] 
—In a suit by a cestui <pie trust against his 
trustees, seeking, amongst other tilings, to 
obtain a conveyance of lands, it was alleged 
that three lots had been conveyed to trust«-es 
for the plaintiff and his sisier. one of such lots 
having already been conveyed by the trustees 
to a purchaser at the request of the eestuis 
que trust. The conveyance to the trustees 
was not produced, and the memorial «lid not 
express any trust. The court, under the cir- 
cumstanees, presumed that a trust had been 
ih-clared as to «II the lots, and gave relief to 
tin- plaintiff as to the other two lots, which 
the court held might be vested in the plain
tiff by the decree in the cause, under the sta
tute. McDougull v. Hill. 10 Gr. 283.

Right to Rents and Profits — Conse
quent Itight to Hosscssion.]—The rule is, that

when property is devised to a trustee in trust 
to pay the rents aud profits to the cestui que 
trust, the cestui que trust is entitled to the 
possession. This rule applies though there 
are charges on the property; projier terms 
being in that case imposed by the court as the 
condition of giving possession. Hut the court 
will not give possession to the cestui que trust 
when it sees that doing so would In- violence 
to the intention. Whiteside v. Miller, 14 Gr. 
3U3.

Sec Jjife Association of Scotland v. Walker,
24 Gr. 2V3.

  — Consequent ltight to Possession—In
terests of Others.]—The rule is that when pro
perty is devised to a trustee to pay the rents 
and profits to any person, the cestui que trust 
is entitled to the possession; but where other 
persons haw also a claim, it rests in the dis
cretion of the court whether the actual posses
sion shall remain with the cestui’ que trust or 
the trustee. ,1. O. by his will provided as fol
lows:---- "4. Notwithstanding the directions
hereinbefore contained, I desire that if my son 
W. U. returns to Toronto within five years 
from the date of my death, my said execu
tors shall hold in trust for him from the time 
of his return to Toronto said lots Nos. . . 
subject to the existing life estate of my said 
wife in a portion thereof, during the term of 
his natural life, and shall pay over to him all 
rents, issues, and profits thereof, and after 
his death shall «livide the same between his 
children in such manner as lie shall in his 
last will and testament direct, and in default 
of such direction and appointment to divide 
said property equally between them, conveying 
to each child his or her share when, if a son, 
he attains the age of twenty-one years, or a 
daughter attains the age of twenty-one years 
or marries, and in the meantime to apply 
the proceeds of the same to the support and 
maintenance of said children." In an action 
by W. <>. against the executors and trustees 
of the will, claiming the actual possession of 
the property of which he was entitled to the 
rents and profits:—Held, that he was not 
entitled to such possession, aud his action was 
dismissed with costs. Whiteside v. Miller. 14 
Gr. 31)3, commented on and followed. Or ford 
v. Or foré, tl O. It. 6.

See Carradice v. Scott, 22 Gr. 420; Craw
ford v. Lundy,_23 Gr. 244.: Ilefferinan v. Tay
lor, 15 0. It. 070 ; I damson v. .1damson, 17 O. 
It. 407.

See post VII. 7.

4. Right to Follow Moneys or Securities.

Assignment in Insolvency — Trust
Funds in Hands of Insolvent. |—Where C.. an 
insolvent, had assigneil all his ass«*ts and stock* 
in-trade to S„ aa trustee for creditors, and the 
plaintiff claimed a specific lien on the same to 
the extent of certain trust moneys which had 
come into t'.’s hands, as trustee and executor 
for the plaintiff, under the will of the plain
tiff's father, but had been wrongfully converted 
by C. to his own use. and employed in his own 
business to pay his trading debts, but as to 
which there did not appear to lie any identity 
or connection with the stock-in-trade assigned 
to S. :—Held, that the plaintiff as against S. 
was only entitled to a dividend with the other 
creditors, on the full amount, with interest
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down to the time of assignment. Culhune v.
ittuart, •; u. K. 9t.

Bank Deposit — Transfer to Private 
Bank Account of Trustee.]—Where the as
signee of an insolvent estate transferred the 
money to the credit of the estate's account in 
a bank to his own private account and then 
used it for his own private purposes, the hank 
deriving no benefit from the transfer, and it 
not appearing that the assignee was indebted 
to the hunk :—Held, that tne bank was not 
liable to repay the amount to the estate. 
Clinch v. Consolidated Bunk of Canada, 31 C. 
V. HMt.

See (Jalbraith v. Buncombe, 28 Ur. 27; 
Bailey v. Jctlctt, U A. It. 187 ; Uiraldi v. 
/.a Banque Jacques Cartier. It S. C. It. 007 ; 
In re IIerr Piano Co., 17 A. it. 323; Camming 
v. La mini Bunking and Loan Co., 10 O. it. 
42ii. 20 U. It. 382. 10 A. It. 447. 22 ,S. U. It. 
240.

5. Other Rights and Liabilities.

Administration Priorities—Creditors— 
Repayment—Lien.]—Trustees made payments 
to one class of creditors, over whom another 
class of creditors were entitled to priority, 
without first paying or retaining sufficient to 
pay the prior class ; and a suit for the admin
istration of tlie trust estate having been in
stituted, the creditors who had received such 
payments were ordered to repay what they 
had erroneously received, tuid the unpaid 
creditors were held entitled to a lien on the 
trust funds in court, in priority to the claims 
of the trustees, and all subsequent creditors, 
for debt and costs. \\ ood v. Unit, 14 Ur. 72.

Award -Submission by Cestui que 7>u»t.] 
—Plaintiff leased to M. for twenty-one years, 
renewable upon certain terms. The lease was 
assigned by M. to defendant as trustee for one 
F. At the expiration of the first term arbi
tration bonds were entered into by F. and 
the plaintiff. Defendant appeared and acted 
for F. at the arbitration, and the arbi
trators directed a renewal lease at an ad
vanced rent, or that the lessor should pay a 
certain sum for improvements. The lessor
elected to renew, end notified the leeeee, who 
refused to accept at the new rent, and he then 
brought ejectment :—Held, that the defendant 
was not bound by the award, the submission 
being only by his cestui que trust. McDonell 
v. Boulton, 17 U. C. It. 14.

Execution against Trustees Sale of 
Lands under—Xotice to Purchaser.]—A judg
ment was recovered against trustees of land 
held under a conveyance absolute in form, of 
which no trust had been actually declared. 
Execution issued on the judgment, under 
which the sheriff sold the trust land, but the 
purchaser knew that the execution defendants 
were trustees only. Upon a bill filed by the 
cestui que trust against the trustees and the 
purchaser, the sale by the sheriff was declared 
void ; the plaintiff decreed to be entitled to the 
land ; and defendants were ordered to pay the 
costs. Blackburn v. (iummerson, 8 Ur. 331.

Money Improperly Lent by Trustee—
Authority—Xoticc.] — M. was administrator 
of the estate of S . and was managing the 
real estate for the heirs ; he was also one of 
the executors and trustees of E. There was

a sum of $808.55 due for taxes ou some prop
erty of the 23. estate, ami M. paid the same 
with money of the E. estate, directing the 
agent of that estate to charge the amount to 
the 2$. estate. >1. did not enter the amount in 
his accounts with the 2S. estate as a loan, and, 
on the contrary, in the accounts which he 
rendered he took credit for the amount as a 
payment by himself. The heirs knew nothing 
of the loan until some time afterwards ; they 
had not authorized M to borrow money; and 
lie was at the time indebted to them us agent 
in a >um exceeding the amount of the taxes. 
M. afterwards died insolvent, and indebted to 
both estates :—Held, that the E. estate could 
not hold the heirs of the 8. estate liable for 
the $808.55. and was not entitled to a lien 
therefor on the projierty in respect of which 
the taxes were payable. Ewart \. Steven, is 
Ur. 35; S. Hi Ur. 1U3.

Preference Claim against 'I'ruslee’s 
Estate.]—The fact that a claim against the 
estate of a deceased person arose in conse
quence or by means of a breach of duty as a 
trustee, affords no ground for giving such 
claim a preference over other creditors or me 
estate; as, under the Property and Trusts 
Ad. 11. s. t), 1877 c. |<»7, s. 3o. the claimant 
can only rank pari passu with other creditors. 
Brock \. Cameron. 25 Ur. 3HU.

Sale of Land Assent - 1indication of 
Purchase Money, 1—Land was settled on a 
trustee, in trust for the use of II. till mar
riage. and then upon other trusts for the 
husband and wife us tenants for life, and 
ultimately providing for the issue ; the assent 
of the tenant for life was necessary for a sale ; 
and there was power in the deed to appoint II. 
as a trustee, on the original trustee refusing 
to act. The trustee had an absolute discretion 
as to forfeiting and applying the estate among 
or for the benefit of the parlies to the deed 
in case of anticipation or attempted anticipa
tion : Held, that the consent of II. and his 
wife, as tenants for life satisfied the condi
tion as to assent in case of a sale ; that H., as 
trustee, was entitled to receive the purchase 
money ; and that the purchaser was not bound 
to see to its application. In rc Trelcven and 
Horner, 28 Ur. 024.

Trnst Fund -Amount—Acquiescence.! — 
A cestui que trust will not be estopped from 
objecting to the amount of the trust fund on 
the ground of acquiescence, merely because he 
did not dispute its correctness while his in
terest was reversionary : especially where, as 
in this case, he was not in possession of all the 
material facts, and his interest was not vested. 
Inglis v. Beaty, 2 A. It. 453.

Sec Rc Curry. 23 Gr. 277 ; Dougall v. 
Dougall, 20 Gr. 401.

II. Creation of Tiivkts.

1. By Heed.

(a I Incomplete Execution.

Assignments in Trust for Creditors.]
—See liAXKBVPTVY AND INSOLVENCY, I.

Insurance Moneys Declaration of Trust 
—7nconipleteness.]—See Kreh v. Moses. 22 O. 
H. 307.
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Object of Trait—Crcwn (iront—Discre

tion lu Divert. 1 — In ism the Crown granted 
certain lands to trustees for different pur
poses : amongst the lands so granted was a 
block of six in-res. being a reservation for a 
hospital for the town of York; upon the 
trust, amongst others, to observe such direc
tions. and allow such appropriations of the 
said lands, as the governor and the executive 
council for the time lining should make and 
order, pursuant to the purposes for which the 
said lands had ls-en originally reserved; and 
also to convey to such persons and upon such 
trusts as the governor. «See., should by order in 
writing appoint :—Held, that the trust in this 
case was not complete, and that by the terms 
of the grant the executive government retained 
the power of diverting properties so reserved 
to other objects. Attorney-Ucncrul v. Crasett. 
<1 Gr. 485. 8 Gr. 180.

Refusal of Trustees to Execute.] —
Persons claiming as cestuis que trust un
der a deed of trust not completed by delivery, 
alleged in their hill filed to declare and for 
the enforcing of the trusts, that the deed 
creating the trust, if any, was not executed 
or assented to by the persons therein ap
pointed trustees : that the contents of the deed 
were never communicated to them by the 
grantors : and that when the contents were 
afterwards communicated the trustees so ap
pointed expressly renounced, and refused to 
execute the trusts therein contained. The 
plaintiffs were volunteers :—Held, on demur
rer, that no interest passed by the deed, hut 
that it was void. Smith v. Stuart, 12 < 
240.

(hi Trusts Partly Illegal.

Validity as to Legal Trusts. | -A deb
tor conveyed his real estate to trustees for 
the benefit of his creditors, to be disposed of 
by the trustees, first, by a lottery, and. fail
ing that plan, then in trust to sell ns they 
should deem best:—Held, that, although the 
deed was void as to the trust for a lottery, 
it was valid as to the other trusts. (Joodcvc 
v. Manners, fi (ir. 114.

—------- Sale — Income — Corpus — Mort
nui in. ]—A deed may he good in part, though 
void in part. Where, therefore, a conveyance 
was made of lands, and the grantees contem
poraneously executed a declaration of trusts 
in respect thereof, as follows :—To lease the 
lands until sold, and to sell them ; to pay 
the annual proceeds to the settlor for life, 
and after the death of the settlor to pay the 
same, or in the discretion of the trustees a 
portion thereof, to M. during his life ; and the 
trustees sold a portion of the estate, and at 
the death of the settlor a bill was filed im
peaching the settlement ns void under the 
Statute of Mortmain, which it admittedly was 
as respected the trusts d<*vlnred of the corpus 
of the estate :—Held, that the trusts declared 
iu favour of the settlor and M. were sufficient 
to support the sale which had been effected ; 
and the hill, ns against the trustees, the pur
chaser from them, and M.. was dismissed with 
costs. Mclsaac v. Hencbcrry, 20 Gr. 348.

Sec Kenrick v. Dempsey, 5 Gr. 584.

(c) Other Cases.

Building Contract—Création of Trusts 
in l-'ucour of Sub-contractors.]—See Forhan 
v. Lalondc, 27 Gr. 0(10.

Conveyance of Laud Di scription of 
(Jrantor — TresumpUon.] — In proceeding to 
quiet a title the evidence established that in 
185(1 L. made a conveyance to one of his 
brothers of certain land, not that in question, 
in which lie described himself as surviving ex
ecutor and trustee of his late father, ns lie was 
in fact :—Held, that this was not sufficient 
to render lnm liable as trustee for the contest
ants—his brothers and sisters, and those 
claiming under them- -and that lie could not, 
under the facts stated, in any view, lie con
sidered a trustee of the land for his brothers 
and sisters. He Curry, 23 (Jr. 277.

-------- Lstate — Temperance Society—Lo
cality—Sew Societies—Injunction.]—A gran
tor. by deed, conveyed certain land to three 
trustees iu trust for certain societies at a 
named place, and their successors, representa
tives of the aforesaid societies, or the repre
sentatives "f the mi ill societies l sir i of any 
temperance society by whatever name it or 
they might lx- known or designated. Together 
with all . . the estate, right, title . .
of the grantor, his heirs or assigns, habendum, 
unto the said trustees and their successors iu 
trust for said societies, or such of them as 
may continue to exist. . . The three tem
perance societies mentioned in the deed had 
all ceased to exist for many years :—Held, 
that the trustees took only a life estate for 
their joint lives and the life of the survivor of 
them, leaving the reversion in fee in the 
grantor. Held, also, looking at the situation 
of the premises and the us.-s for which they 
were intended, and that the temperance so
cieties originally named were all formed in 
a certain place, that, although the trust was 
intended to lx* confined to temperance societies 
having the same local habitation, the words 
in the haliendum were large enough to include 
any temperance society founded at that place 
while any of the original grantees were liv
ing. Held, also, that ihe plaintiff having been 
appointed a trustee for such a society, al
though no such appointment could extend or 
prolong the life estate granted, was entitled 
to restrain the defendant, his co-trustee and 
the sole surviving trustee under the deed, from 
pulling down a building on the premises, 
which he had commenced to do. Armstrong v. 
Harrison, 21) O. R. 174.

-------- Mortgage to Secure Purchase Money
! — Interval.] — L. purchased from S., who 

conveyed to him, and immediately took
I back a mortgage to secure the purchase 
' money, in which L.'s wife did not join. 
i G. afterwards conveyed his equity of re

demption to II.. who subsequently con
veyed to K„ and S. then sold to another per
son. L. having died, his widow sued at law 

i for dower. A hill was filed praying an in
junction to stay the action :—Held, that L. 
had in him before his conveyance to II. the 
lieneficial legal estate, being entitled to the 

i value of the land beyond the mortgage debt, 
and any other incidental advantage ; and that 
in the Interval between the execution <>f the 
conveyance and mortgage, L. was a trustee for 
S.. but not a bare trustee, lieney v. Low, 9 
Gr. 2i 15.
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---------- Short Forms Act.]—The operation
uf an ordinary deed of bargain and sale under 
the Short Forms Act—K. S. O. 1877 v. 102 
—conveying lands to trustees, considered and 
acted on. «Seaton v. Lunacy, 27 Ur. MU.

Covenant—Education of Infant—Breach 
—l)umu{/vs.\—-The defendants' mother having 
conveyed her farm to them, they mortgaged it 
to her in consideration of the conveyance and 
of ÿ2,5UU. and covenanted in the mortgage, 
inter alia, to educate their younger brother. 
The latter was not a party to the covenant, 
nor was there anything in the mortgage giv
ing him a right to maintain an action upon it, 
but there was a stipulation that if the defend
ants failed to educate him, the mother or her 
executors might distrain upon them for such 
sums as might be required from time to time 
to secure the due performance of the agree
ment. After the death of the mother, this 
action was brought by her executors and the 
younger brother for damages for breach of the 
covenant Held, that there was no trust in 
favour of the younger brother, and that the 
action was not maintainable by him. Held, 
however, that it was maintainable by the ex- 
eeutors to the extent that they might recover 
such sum as would enable them to perform the 
covenant to educate their co-plaintiff. West 
v. Houghton, 4 < '. I*. I». 1U7. distinguished. 
Faulkner v. Faulkner, 23 O. H. 2Ô2.

Grant to Uses—Intent—Mortgage—Sub- 
sequent I sc.]—In an indenture the granting 
words were. “ grant, bargain, sell, alien, re
lease. enfeoff, convey, and confirm unto the 
parties of the second part, their heirs and as
signs. all and singular. &c. : habendum in fee. 
to the use and upon the trust following, that 
i< to say. to and for the use of. &<*.. infant 
children of. &c., their heirs and assigns for 
ever." It appeared in evidence that upon the 
execution of this deed by the grantor, which 
was executed in completion oi a sale of his 
equity of redemption to the grantees, in settle
ment of an overdue mortgage held by them as 
representing the deceased mortgagee, the 
grantees discharged the mortgage and then 
mortgaged the estate hack to the grantor to 
secure the purchase money of his equity. In 
ejectment, by the infant children against the 
lessee of the grantees :—Held, that the use 
was not executed in them (the childreni ; but 
that, notwithstanding the use of the word 
“ grant ” in the deed, and ('. S. V. f. c. 0l>, 
s. 2. the old rule, that deeds “ shall operate 
accordilit' to the intention of the parties, if 
by law they may." must govern : and that in
tention, to be gathered from the mortgage 
transaction, which would otherwise In- de
feated, clearly was. that the deed should oper
ate as a bargain and sale, vesting the use in 
the bargainees, the subsequent use being a 
trust. Mitchell y. Ftmelite. 20 C. P. 389.

Mortgagees—Taking Severally.] —■ Mort
gagees are not trustees under 4 Wm. IV. c. 1. 
s. 48. so ns to take jointly, when the deed is 
silent as to the tenancy created. Dor d. Shti
ter v. Carter, FI. T. 2 Viet.

Railway Company—Municipal Bonus— 
Trust for Bailment of Claims.]—The munici
pality of Tt.. being interested in the completion 
of a railway, by a by-law of the municipal 
council agreed to lend to the company, in 
municipal loan fund debentures, the sum of 
£100.i m Hi; for securing the repayment of 
which the company executed to the munici

pality a mortgage on all the property of the 
company. ’I ins mortgage by an Act of the 
legislature was declared to be valid and bind
ing against all the property of the company, 
as well that already owned by them n< that 
which they might afterwards acquire; and. by 
a subsequent agreement made for the settle
ment of certain suits pending between the par
ties. it was agreed that the money should be 
advanced to the company in certain propor
tions as tin- work progressed. In compliance 
with a requisition of tin- company for funds,
" for work done, and material furnished, and 
right of way. iVc.. for the use of the railway," 
the municipal council directed their bankers to 
hand over to the company certain of the 
debentures, which, upon their being handed 
over, were immediately seized by the sheriff, 
under an execution at the suit of the bankers. 
Upon a bill filed for the delivery up of the 
debentures:—Held, that, so far as the deben
tures were required for the payment of the 
right of way. rolling stock ready to be deliv
ered, and other materials not yet liecome the 
property of the company, they were impressed 
with a trust to be applied by the company to 
the payment of these demands. Brovkvt'le \. 
Sherwood, 7 Gr. 297.

Settlement—Executed Trusts — Tenants 
in Common—Trustee of Legal Estate for.]— 
By a settlement certain lands were conveyed 
to trustees, upon trust to hold the said land

situated . being lot No. 2 . . to
G. A. ; and also lot No. 1, situate . . to A. 
A., '"ii' of (the settlor) . . to the use of 
them, their heirs and assigns, ns joint tenants, 
and not ns tenants in common . . and,
lastly, upon trust, that the said trustees . .
shall well and sufficiently convey and assure 
absolutely in fee to the said parties respec
tively, &c. :—Held, that this trust was an ex
ecuted trust, in which the limitations were 
expressly declared, and that neither a diffi
culty in ascertaining the true construction and 
legal meaning of the words used, nor the final 
trust directing the trustees to make the con
veyances of the legal estate, made any differ
ence ; and that the words must receive the 
same construction as if they were found in a 
common law conveyance. Held, also, that 
an estate in fee in lot 2 passed to G. A., and 
that the words ‘‘as joint tenants, and not as 

; tenants in common," were used to prevent 
<i. A. and A. A. from taking as tenants in 
common, ns it was supposed they would hove 
taken under 4 Wm. IV. c. 1. s. 48. and that 
they were needlessly used. Held, also, that as 
<». A. died intestate and unmarried. 1st Janu
ary. 18T>2. the defendants, ns the children of 
a deceased brother, took an equal share in the 
lands ns co-tenants m common with the plain
tiff (A. A.) ; that they were ns much entitled 
to the possession of the lands ns the plaintiff ; 
and that the plaintiff having obtained the 
legal estate from the trustees should hold the 

! same ns a trustee for all the tenants in com
mon. Held, also, that there being no proof 
of ouster of the plaintiff, he could not recover 
from the defendants any mesne profits in this 
action. Adamson v. Adamson, 17 O. It. 407.

2. By Parol.

(a) Statute of Frauds.

Absolute Deed Subsequent Acknotrlrdg- 
I meat.]—Though a deed to C. appear absolute
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on its face, the Statute of Frauds, s. 7, will In* 
satisfied by any subsequent acknowledgment 
in writing declaring the trust, and such 
acknowledgment given qt any time will relate 
back to tlic creation of the trust, Harper v. 
Paterson, 14 C. 1*. r»:ts.

- — Trust not in Writing. | - -The plain
tiff by his bill alleged that lands had been con
veyed to defendant to hold in trust for the 
grantors, and that defendant bad given no 
value or consideration therefor, the convey
ance being made to prevent the grantor im- 
providently disposing of his estate: but did 
not allege any writing evidencing the trust. 
Intendant having suffered the bill to be taken 
pro confesso:—Held, that the facts, being un
denied, were sufficient to enable the court to 
declare the defendant a trustee, and that it 
was not. indispensable to allege that the trust 
was evidenced bv writing. Me.\abb v. Xicliull, 
3 C. L. J. 31.

An attorney took a conveyance of projierty 
in trust for a client, hut diil not sign any writ
ing acknowledging the trust. A parol agree
ment was subsequently entered into, that the 
attorney should accept the property in dis
charge of two notes which he held against the 
client :—Held, that this agreement was bind
ing on the attorney, though not in writing. 
Filming v. Duncan, 17 Hr. 7ti.

---------- Trust not in Writing — Enforce
ment by Jit ranger. |—In a suit to enforce a 
trust, s. 7 of the Statute of Frauds not being 
set up by the answer, it was held that the 
trust might lie shewn by parol, and might be 
different from the trust stated in tin- answer. 
Land having been conveyed in consideration 
of the grantee agreeing to convey a certain 
portion to a third person, who was no party 
to the transaction, it was held that this per
son could maintain a suit in his own name 
for such portion. Shaw v. Sliuic. 17 Hr. 383.

---------- Undisclosed Trust.]—The property
of M. having been advertised for sale under 
power in a mortgage, his wife arranged with 
the mortgagee, to redeem it by making a cash 
payment and giving another mortgage for the 
balance. To enable her to pay the amount, 
It. agreed to lend it for a year, taking an ab
solute deed of the property as security and 
holding it in trust for that time. A contract 
was drawn up by the mortgagee's solicitor 
for a purchase by B. of the property at the 
agreed price, which B. signed, and he told the 
solicitor that he would advise him by tele
phone whether the deed would be taken in 
his own name or his daughter's. The next 
day a telephone message came from B.'s house 
to the solicitor, instructing him to make the 
dii'il in the name of B.'s daughter, which was 
done, and the deed was executed by M. and 
his wife, and the arrangement with the mort
gagee carried out. Subsequently B.’s daugh
ter asserted that she had purchased the pro
perty absolutely and for her own benefit, and 
an action was brought by M.'s wife against 
her and B. to have the daughter declared a 
trustee of the property, subject to repayment 
of the loan from B.. and for specific perform
ance of the agreement. The plaintiff in the 
action charged collusion and conspiracy on the 
part of the defendants to deprive her of the 
property, and, in addition to denying that 
charge, the defendants pleaded the Statute of 
Frauds: Held, affirming the decision in 10 
A. II. ta 13, that the evidence proved that his

daughter was aware of the agreement made 
with B.. and the deed having been executed 
in pursuance of such agreement, she must be 
held to have taken the property in trust, as 
It. would have been if the ...... 1 had been tak
en in his name, and the Statute of Frauds did 
not prevent parol evidence being given id' the 
agreement with the plaintiff. Jlarton v. .1/c- 
1/1//.M,. 3" s. G. II. I"l.

Lease -llene/it uf Partner—Consideration
-Performance, j -The plaintiff agreed with .1. 

to purchase a mining lease for their joint bene
fit. the consideration for which was to be the 
testing of the ore at the crushing mill of the 
p:i ’i.tilt. and at his exjiense. In pursuance 
of this agreement, .1. did arrange for the lease, 
but took the agreement therefor in his own 
name. The ore was, as agreed upon, tested at 
the crushing mill of the plaintiff, and at his 
expense, hut .1. attempted to exclude the plain
tiff from any participation in the lease, assert
ing that he had obtained the same for his own
benefit solely :—Held, that the true agi....ment
could be shewn by parol ; and that the plain
tiff was entitled to the benefit of it. Wil- 
liams v. Jenkins, 18 Ur. 530.

Purchase of Land Parent and Child— 
Absence of Writing—1‘osscssion.]- A pur
chase was negotiated by M., the husband and 
father of the plaintiffs respectively, of a vil
lage building lot, and he obtained from the 
vendor a bond securing the conveyance thereof 
to his father. M. thereupon went into posses
sion, built upon and otherwise improved the 
property, and died in possession thereof. 
Amongst his papers there was found, after his 
death, a receipt from the vendor, as follows: 
11 Received from Mark McManus payment in 
full for a building lot of one hundred and four 
feet square, on which lie has a store erected. 
The deed is to be given when demanded." But 
110 evidence was forthcoming of this document 
ever having been shewn to the father, who, it 
was proved, was uuable to read or write, in 
consequence of which he was in the habit of 
always having his business transacted by >1. 
From the evidence of the vendor it was evi
dent that the whole payment for the lot came 
from the father. After the death of M„ his 
widow and infant daughter filed a bill seeking 
to declare the father, who had obtained a con
veyance, a trustee of the property. The de
fendant denied the existence of any trust, and 
the only evidence against such denial was that 
given by the widow, who swore that the defen
dant had stated in answer to a question as 
to what would become of the property, that 
“it was all right and whatever was M.’s should 
be hers," meaning the infant plaintiff:—Held, 
that there was not sufficient shewn to take the 
case out of the Statute of Frauds, and the 
defence thereof was a bar to any relief being 
given. Quære, whether possession by a son, of 
property to which his father holds the legal 
title, is a circumstance of such force or sig
nificance as to deprive the father of the protec
tion of the statute, and expose him to the 
danger of being made a trustee upon oral tes
timony. On the argument of an appeal in a 
suit seeking to have the defendant declared a 
trustee of lauds, it appeared that the evidence, 
if implicitly relied on, tended to make de
fendant a mortgagee rather than a trustee. A 
motion was then made to amend the bill in 
order to make that case; the court, however, 
refused the application, it not being an ex
ercise of sound discretion to permit the amend
ment at that stage of the suit. McManus v. 
McManus, 24 Hr. 118.



7077 TRUSTS AND TRUSTEES. 7078
--------- Parent ami Child—Joint Benefit—

Absence of Writing—Pleading—Statute.]— 
A party is entitled to set up the Statute of 
Frauds as a defence to a suit to enforce a 
parol agreement respecting an interest in land, 
although the statute has not been specially 
pleaded. A father and son lived together on 
the same farm, of which they obtained a 
lease in their joint names, the son having for 
several years, owing to the infirm state of Ids 
father’s health, the entire management of the 
farm : and the moneys he received from the 
sale of the produce thereof, he was in the habit 
of handing over to his mother for safe-keeping, 
thus forming, as it were, a common fund. Sub
sequently he effected a purchase of the farm 
in his own name, when he paid $1,000 on ac
count of the purchase money, derived partly 
from private funds and partly from the fund 
held by the mother, and gave a mortgage with 
the usual covenants for the residue of purchase 
money, on which he subsequently made a pay
ment of $1.020: $1,000 of which he borrowed 
from his wife, the balance being made up part
ly of funds of his own—partly of funds obtain
ed from the common purse. The father claim
ed that the purchase had been made for his 
lienetit and the benefit of the son and his bro
ther, and filed a bill to enforce such claim ; 
tin- son answered denying having made the 
purchase in the manner alleged, and claiming 
to be the sole owner of the property, subject to 
the support of his father and mother out of 
the same :—Held, that, in the absence of any 
writing signed by the son. nothing was shewn 
to take the case out of the Statute of Frauds ; 
and. even if the defence of the statute were not 
set up, sufficient was not shewn to entitle the 
father to a decree on the ground of contract, 
or on the ground of a resulting trust in his 
favour, by reason of his having paid a por
tion of the purchase money. Wilde v. Wilde, 
20 Gr. 521.

Purchase of Land by Agent—Absence 
of Writing.]—Where it was shewn by evidence 
that the defendant had agreed to attend and 
buy in a property offered for sale by auction, 
as the agent of the plaintiff and for his bene
fit :—Held, notwithstanding that the Statute 
of Frauds had been set up as a defence, and 
there was not any writing evidencing the 
agreement, that the plaintiff was entitled to 
a decree to carrv out the agreement. Ross 
v. Scott, 22 Gr. 21). 21 Gr. 391.

See, also. Maeaulag v. Praetor, 2 Gr. 390; 
thn n v. Kennedy, 20 Gr. 1(53.

(b) Sitffieicney of Evidence to Es ta hi ink Trust.

Conveyance of Land — Recitals—Pro
posed Setth nient—Corroboration.]—In April, 
1853, the plaintiff and her husband joined in 
a deed conveying two building lots to her 
father, who paid to or advanced for the hus
band the full value thereof, intending and 
promising at the time to settle the same on the 
plaintiff, who with her husband continued in 
possession or in receipt of the rents and pro
fits until May, 18(54, when the father sold one 
of the lots to other members of his family ; the 
plaintiff and her husband remaining in the full 
enjoyment of the other lot until jifter the 
death of the father in September. 1872. Mean
while. and on the 4th April, 18(54. the plain
tiff and her husband had joined in another 
deed to her father, which recited the deed of i

April. 1853 ; the promise and proposal of the 
father to settle the lauds on the plaintiff : that 
it \\as then considered inexpedient so to Net
tle the same; the desire of the father to make 
further advances to the husband, and the re
quest by him and the plaintiff that the father 
would sell the lands ; the plaintiff and her hus
band thereby releasing to him all claim to or 
interest in those lands. The plaintiff alleged 
that shortly after the execution of the deed 
of April, I.N53, the father, in pursuance of his
promise, did execute and deliver to her a .....1
of the lands, which she held for several years, 
and until she gave it up to a messenger, an
other son-in-law. sent by her father, the father 
having stated that it would be safer for the 
plaintiff that the deed should be in his hands. 
No steps were ever taken to enforce a rede 
livery of such deed or a further conveyance of 
the lands to the plaintiff until February, 
1874. when the present suit was instituted, 
seeking to obtain a reconveyance of the lot re
maining unsold on payment of what should lie 
found due in respect of advances made for 
the husband, and an account of the proceeds 
of the lot disposed of. The only evidence of 
the existence of such reconveyance was that of 
the plaintiff and her husband, and of a person 
resident in the United States, which latter, 
from its unsatisfactory character, the court 
refused to adopt : Held, that the recitals con
tained in the deed of April, 18(54, were not 
sufficient to create the father a trustee; and 
therefore the right to redeem, or trust, if any 
existed, could only be established by parol ; 
and the husband not being a competent wit
ness to corroborate his wife's testimony, 
which, under the Act, required corroboration 
after the death of the father, the evidence con
sequently failed to establish such right or 
trust. The court therefore reversed a decree 
enforcing the claim set up by the plaintiff, 
and dismissed the bill with costs. Brou n v. 
Capron, 24 Gr. 91.

Deed—I'nilisrlosed Trust—Eluding of Fact 
—Appeal.]—Suit to enforce an alleged trust 
in a deed absolute on its face, or, in the alter
native, to have the property reconveyed or 
sold according to the terms’ of the alleged 
agreement. Parol evidence was given at the 
trial to establish the trust, and its existence 
was found ns a fact by the trial Judge, who 
made a decree ordering the property to lie sold 
and the proceeds applied according to the 
agreement set up by the plaintiff : -Held, 
that the fact of the existence of the trust 
having been found by the trial Judge, and his 
finding affirmed by the full court, it should 
not be disturbed on a further appeal. Rmckcr 
v. Luumeister. 20 8. C. It. 175.

Deed to Two—Paginent by our.]—A deed 
was taken in the name of two, as grantees. 
One of them, claiming to lie sole purchaser, 
filed a bill to have his co-grantee declared a 
trustee of one moiety of the property for him. 
The evidence adduced shewed that the deed 
was intentionally drawn as it was ; receipts 
for instalments of the purchase money were 
taken in the name of the two, and the mort
gage for securing the balance of purchase 
money due was executed bv both :—Held, that, 
if even the xvhole purchase money was advanc
ed by the one. it was not sufficient to shew 
that the purchase was made solely for bis 
benefit. Hutchinson v. Hutchinson, (5 Gr. 117.

Mortgage- 7afrrr*f in—Previous Sirorn 
Admission.]—The plaintiff claimed as belong-
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mg to him a mortgage which was in defen
dant's name, and had been given for the pur
chase money of the mortgaged land ; the plain
tiff had been in the insolvent court at one 
time after the transaction, and bad sworn that 
he had parted with his interest in the pro
perty to the defendant in satisfaction of a 
debt :—Held, that, though there was some I not 
satisfactory i evidence in favour of the plain
tiff’s present claim, it was not sufficient 
against this sworn statement of his own. Ross 
v. Ross, lti CJr. 047.

Purchase of Land —•loinI lhn<fit—De
nial — I neonsisteney.]—The father of the 
plaintiffs and the defendant were brothers, and 
the defendant obtained a deed in his own name 
of lot) acres of land, in which it was alleged 
his brother was jointly interested. It was 
shewn distinctly that the defendant had at 
one time made a deed to his brother of some 
land, although the defendant, after his bro
ther’s death, denied having given any deed, 
but on the hearing he admitted giving a deed 
of an adjoining property, for which no patent 
had issued, although the defendant's name had 
been entered in the books of the Crown lands 
department as an applicant for purchase. It 
was shewn that a box containing the deeds in 
reference to the property had been stolen, and 
the contents had never been st*en since. The 
court, under the circumstances, notwithstand
ing the denial of the defendant, whose evi
dence was not consistent: — Held, that the 
plaintiffs were entitled to an account of the 
purchase money received by the defendant 
upon the sale of the property, and ordered the 
defendant to pay the costs to the hearing. 
Curry v. Curry, Ut» Gr. 1.

-------- Option Procured by Plaintiff,]—The
plaintiff had procured a lease of a farm for 
two years, with the privilege of purchase, and 
had taken it in the names of two of the de
fendants, but without their knowledge, the 
plaintiff being the witness. The bill alleged 
that this course was adopted for plaintiff's 
benefit, who, it was shewn, had before then as
signed all his effects for the benefit of his 
family, the plaintiff asserting that his inten
tion was to pay the purchase money for the 
land out of moneys belonging to his wife, in 
the hands of trustees, in which, however, the 
plaintiff had no interest : but there was no 
writing to evidence the trust alleged by the 
plaintiff. One of the defendants, who was a 
trustee of the wife's money, subsequently 
bought the property and paid the price out 
of his own funds, and gave to trustees a lease 
of it for the use of the plaintiff's wife ami 
children. I'pon a bill filed to have it declared 
I hat the purchase had been made for the bene
fit of the plaintiff, and to have the lease to 
trustees cancelled, the court, under all the cir
cumstances. refused the relief prayed, and dis
missed the bill with costs, but with liberty to 
file a new bill if the plaintiff should be so 
advised. Partons v. Krmlall, ti fir. 408.

--------  Payment in Part—Possession.]—A
lot of land was purchased by defendant in his 
own name, and lie gave a mortgage for the 
purchase money. The bill alleged that I»., 
through whom the plaintiffs claimed, was the 
real purchaser, and that defendant was his 
agent and trustee in the matter. I'art of the 
purchase price had been paid with l>.'s 
money, and he had possession of the property 
for many years, and until Ins death. The 
trust, which was denied, was proved by parol :

and the court decreed the plaintiffs entitled to 
the property, subject to a charge for any sum 
paid by the defendants on account of the 
purchase money, or for taxes. Denny v. Lith- 
your, lti Gr. til'd.

—------  Payment of Purchase Money—Pot-
session Not tee.]—In an action for the pos
session of lands under a mortgage by the de
fendant s brother \\., and the foreclosure 
thereof, the defendant claimed under a trust 
of the lands by \V. in his favour; and also 
a title by possession. The trust was a parol 
one. namely, that W. should procure a lease 
of the lands for defendant, who was then 
under age. from the Canada Company, the 
lease apparently containing a right of pur
chase. and should afterwards pay the pur
chase money, and take the deed in his, W.'s, 
name, and hold it until defendant became well, 
when lie was to transfer it to defendant, he 
haying been ill at the time. The defendant 
P"*id tin* money for the lease and the purchase 
money for the land:—Held, that the parol 
evidence was not sufficient to support the 
trust: but. in any event, as the trust was to 
be enforced against W. and his grantees, it 
could not prevail against plaintiffs' mortgage, 
it having been registered without notice of the 
trust. Held, also, that the evidence failed to 
establish a title by possession. Hunk of Mon
treal v, Stnrart. 14 U. It. 482.

Sec Cuthbcrt v. Cuthhert. 11 Gr. 88. pout 
V. 1 ; Kerr v. Head, 23 Gr. 525.

(cl Other Cases.
Absolute Deed — Cutting down to Mort

gage—Constructive Trust— foreign Lands.] 
—See (Sunn v. Harper. 30 O. It. I $50.

Chattel Mortgage Debts Due to Mort
gagee and Others—So Trust Declared—Vali
dity under Hills of Salt l<■/. |-—See Hank of 
Hamilton v. Tamblyn, Hi O. It. 247.

Money Impressed with Trust—Failure 
of Object. 1 — Money was advanced by the 
plaintiff for the express purpose of being de
posited in a bank in order to meet a cheque of 
L. and <’.. given by their agent .1, H. C. This 
cheque never was paid or presented after such 
deposit, and the amount remained in the bank 
to the credit of L. and C.. who were trustees, 
claiming no beneficial interest in the money, 
tin a bill filed for that purpose the court de
clared that the estate of -l. II. C„ who had 
since died, had not anv claim or interest in the 
fund, and ordered the amount, together with 
the interest allowed on the deposit, to be paid 
to the plaintiff. (Jumble v. Lee, 25 Gr. 32*5.

Partnership Articles — Assumption of 
LiabilitUs—Trust for Creditors.]—See Hen
derson v. Killey, 14 O. It. 137. 17 A. It. 43d; 
Osborne v. Henderson, 18 S. C. It. I$98.

Purchase of Plaintiff's Goods at Sale 
under Distress — Request—Agreement for 
Redemption.] — The plaintiff's goods being 
about to lie sold under a distress for rent, it 
was agreed between the plaintiff and defendant 
that if defendant would go to the sale and pur
chase the goods, the plaintiff would at a future 
day repay him the price and interest, when 
defendant was to give him the goods. The 
defendant went to the sale and purchased the
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goods : but, although some months afterwards 
the plaintiff tendered the amount and interest, 
defendant did not deliver the goods :—Held, 
that there was no contract on which the de
fendant could be held liable for damages ; and 
that the plaintiff's remedy, if any, was by an 
action for deceit, or by a proceeding in equity 
to have defendant declared a trustee for him. 
Timmins v. Surples, 20 C. P. 49.

Undertaking to Convey to Third Per-
aon—Constructive Trustee—Statute of Limi
tations.] — The defendant, in consideration 
that his father would convey to him certain 
lands in the township of Caledon, undertook 
and agreed to convey to the plaintiff, a younger 
brother, 100 acres of land in the township of 
Artemesia. The father conveyed the land to 
the defendant, but, instead of his conveying to 
the brother as he had agreed, he sold the prop
erty more than twelve years before kill tiled, 
the plaintiff being then at least twenty-one 
years of age : Held, that, under these circum
stances, the defendant was merely a construc
tive trustee, and that the plaintiff's right to 
call for a conveyance was barred by the Sta
tute of Limitations; but the defendant, having 
denied the agreement to convey, which, how
ever, was clearly established by his own evi
dence. the court, on dismissing the hill, re
fused to give defendant his costs. Ferguson 
v. Ferguson, 28 (Jr. 880.

3. Dy Will.

Direction to Sell and Divide Proceeds
—Express Trust.]—Where lands are devised 
to trustees to sell and divide the property 
among residuary legatees, this is not a charge 
upon land within the meaning of 22 Viet. c. 
88, s. 24, so as to be barred by the lapse of 
twenty years, but it is the case of an express 
trust within s. 32 of the same Act. Tiffany 
v. Thompson, 9 Gr. 244.

Directory or Precatory — Absolute De
vise.]—J. K., by his will, devised all his estate 
—real and personal—to his wife “ for her own 
use and disposal, trusting that she will make 
such disposition thereof as shall he just and 
proper among my childrenHeld, that thi< 
operated as an absolute devise to tin* widow, 
who had the power of conveying such a title 
to the lands as a purchaser under her vendee 
was bound to accept ; and that no trust was 
created. Selles v. Elliot, 25 Gr. 329.

-------- Charge on Residue,]—A testator, by
his will, gave the residue of his real and per
sonal property to his daughter, the lands to be 
held by her in fee tail ; and in a subsequent 
part of the will added, “ 1 wish and desire 
that my daughter shall make a competent pro
vision for my niece, Mrs. It., at Hamilton.” 
By a codicil, executed on the same day as the 
will, after making alterations in his will, he 
added. “ And I do hereby devise to my niece, 
Mrs. B., of Hamilton, the lot containing one- 
fifth of an acre fronting on School street, in 
the town of Kingston —Held, that the words 
“ I wish and desire ” were not precatory mere
ly but directory, and formed a charge upon the 
residuary estate. Dab y v. Miller, 1 E. & A. 
218.

-------— Distribution among Children.]—A
testator devised thus : "All the residue of my 
property, real and personal, 1 devise to my 
wife, requesting her to will the same to our 
children, as she shall think best." The widow 
devised the whole of the property to one child 
out of a number Held, that tlie words used 
were directory, not precatory only; and that 
the widow was bound to divide her property 
among all the children, although she might, in 
her discretion, give personalty to one and 
realty to another. Finlay v. Fcllotces, 14 Gr.

Discretionary Trust -Death of 'Trustee 
—Reference for Distribution.]—A testator, 
having disposed of one-third of the residue of 
his estate, real and personal, devised and be
queathed the remainder to.I. C.. to hold to him. 
his heirs, executors, administrators, or assigns, 
for ever, in trust for the benefit of the testa
tor's two sisters, and with all responsible ex
pedition to convert the same into money, and 
apply the same, or the proceeds thereof, for the 

i benefit of the said two sisters as he should 
| consider just. And he directed that his other 
| trustees should not inquire into or interfere 

with such distribution as J, might choose 
I to make between the said two sisters, except 

when their concurrence should be necessary 
for conformity. .1. C. predeceased the testa
tor:- Held, that the above was in substance 
an imperative declaration of a trust of the 
whole remainder for the equal benefit of the 
two sisters, with a discretionary power reposed 
in the trustee as to its mode of execution, and 
the court would undertake to discharge vicari
ously what could not otherwise be done, owing 
to J. ( '. predeceasing the testator, by referring 
it to the master to ascertain the proper mode 
of carrying out the directions of the will. Be 
Charteris, 2Ô Gr. 37*5. commented on. Order 
made referring it to the master to work out a 
scheme for the application and distribution of 
the fund. Charteris v. Charteris, 10 (>. U.

Maintenance of Infants -Income—Set
ting apart Share.]—1'nder a devise of land to 
a father “ during his life, for the support and 
maintenance of himself and his (three) child 
ren, with remainder to the heirs of his body or 
to such of his children as lie may devise the 
same to." there is no trust in favour of the 
children so ns to give them a beneficial interest 
apart from and independently of their father, 
but the children, being in needy circumstances. 
" ill lie entitled, ns against the father's execu
tion creditor, who has been appointed receiver 
"f his interest, to have a share of the Income 
set apart for their maintenance and support, 
and in arriving at the share it is reasonable 
to divide the income into aliquot parts, thus 
giving one-fourth to the receiver. Alien v. 
Furness, 20 A. It. 34.

Power of Appointment—Coupled with 
Trust.]—A will gave land to testator's heir- 
at-law for life, with power to appoint the 
same to one or more of his sons ; and declared 
Mint the devisee (his lieirl was not to alien 
or mortgage the lot ; and that it was not to be 
attachable by his creditors:—Quiero. whether 
this power was a naked power, or created a 
trust in favour of the devisee's sons. Me- 
Master v. Morrison. 14 Gr. 138.

A testator devised certain property to bis 
son A., and to the heirs of his body lawfully 
to be begotten, with power to appoint any one 
or more of such heirs to take the same :—Held,
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that A. took im estate tail, ami that there was 
no trust in favour of his children. Truitt and 
Lutin Co. v. Fromr, IN Ur. 10.

4. Implied and Hcsulting Trusts.

Conveyance of Land to Rectify Error
Party Interested •Trvstct foi Others.] A 

married woman owning land, she and her hus
band sold it. hut the husband only conveyed 
by the deed, and the wife barred dower. The 
error was not discovered until after the prop
erty had passed into other hands. The origi
nal owner and her husband then executed, for 
a nominal consideration, a deed conveying the 
property absolutely to one of the parties in
terested. but under the belief that its only 
effect was to remove the defect in the first 
deed, and to confirm the title of all parties 
claiming thereunder. On a bill by one of these 
parties and the grantor (the husband being 
dead i it was declared that the grantee in the 
second deed was a trustee for all the parties 
interested. Grace v. HacDermott, lit Gr. 1247.

Deposit of Money Notice nf Trust.]— 
Money was recovered by the administratrix of 
a person killed by a railway accident, and the 
shares allotted to her children were deposited 
by her with her brother, who was fully cogni
sant of the facts: Held, that be was liable 
to account to the children as their trustee. 
Record v. Costello. 17 Gr. 328.

Payment of Part of Purchase Money
- -Husband and Wife.]—A man, by arrange
ment with his wife and two daughters-—by n 
former marriage—one of whom was a minor, 
purchased lands and built thereon, and paid 
for the property out of moneys produced by I 
the joint labour of himself, his wife, and the 
daughters : the deed for the property was 
taken in the name of the wife, upon the un
derstanding that she should hold the same tor 
the benefit of herself and husband during their 
lives, and after their decease that it should go 
to the daughters. By his will the husband 
declared that he had no real estate, but de
sired the wife to direct her executors to sell 
the property so purchased, and divide the pro
ceeds between his two daughters and a daugh
ter of his wife by a former husband :—Ilchl, 
that the purchase could not be treated as an 
advancement to the wife ; that there was a re
sulting trust in favour of the testator; and 
that the trusts in favour of the daughters, if 
declared, having been so by parol only, were 
within the Statute of Frauds, and therefore 
void. Owen v. Kennedy. 20 Gr. 103.

--------  Lunatic—Devise—Ademption.]—A.
received $1.200 belonging to his son-in-law It., 
and invested it with other money of A.’s own 
in the purchase of a farm, which cost $3,200. 
It., with his family, went into possession of 
the farm, and A., the father-in-law, by his will 
devised the farm to It.’s wife and son jointly 
for the life of the wife, with remainder to the 
son in fee, subject to the payment of $200 to 
a daughter of It., and of $000 to another per
son. It was assumed in the cause that It. was, 
at the time of the purchase and thenceforward, 
of unsound mind and unable to give a valid 
assent to the transaction ; and the court held 
that on that assumption he was entitled to 
the $1,200 as against A.’s estate, and iliat the 
devise to his wife and son was no satisfaction 
of the claim ; and also that he was probably

entitled to a charge on the land for the debt. 
But ilie court directed inquiries whether It. 
was at the date of the transaction of mental 
capacity to assent to the purchase; and if so, 
whether he did assent thereto : also, inquiry 
as in ihi' occupation of the land by It. and his 
family before the death of A., and the value 
of such occupation. Good fellow v. Hubert son, 
IN Gr. 572.

---------Trust as to Fart of Land—Eridt nee
of Joint I’ureliase—Atlvanees.]- A resulting 
trust arises only in favour of a party paying 
the whole or any aliquot part of the purchase 
money ; and in such case the trust is of a part 
of the purchased estate proportioned to the 
sum paid. No such trust arises from the cir
cumstances of a man making advances on lie- 
half of another who has agreed to buy the 
estate. The defendant, whose daughter had 
married a brother of the plaintiff, and who 
was an executor named in the will of S., the 
father of the plaintiff, took a more than com
mon interest in the settlement of his testator’s 
estate. In consequence he suggested to the 
plaintiff the desirability of his purchasing the 
estate of one G. situated near the S. home
stead ; as by so doing the plaintiff could retain 
the C. farm, leaving the homestead to be 
equally divided between his two brothers : say
ing. in answer to plaintiff's objection of want 
of means, that he, defendant, would assist him 
with his payments. The purchase was accord
ingly effected, and plaintiff and defendant paid 
up the purchase money, but not in any agreed 
proportions, some of defendant’s advances be
ing made partly in cash and partly in kind, 
and the conveyance was made to the plaintiff, 
the defendant subscribing as the witness and 
retaining possession of the deed. On an at
tempted settlement of their respective rights, 
the defendant under the circumstances insisted 
that he and the plaintiff had purchased on 
joint account and that there was a resulting 
trust in his favour as to the moiety of the 
land, and that he was entitled to the then value 
thereof, and, on proceedings taken by the plain
tiff, the trial Judge gave judgment for the de
fendant. Un appeal :—Held, that on the evi
dence there was not a resulting trust; that all 
defendant could claim was a lien for the 
amount advanced by him. A reference was 
directed to take the account, and it was or
dered that if the amount found due should 
not be paid in six months, the estate should he 
sold, the amount due defendant paid to him, 
and the surplus, if any, paid to the plaintiff. 
Sanderson v. MeKereher. 13 A. It. 501.

But held by the supreme court, reversing the 
judgment, that the evidence greatly preponder
ated in favour of the contention of defendant, 
that the purchase was a joint one by him
self and the plaintiff. Held, also, that the 
plaintiff being liable for an ascertained 
portion of the purchase money, there was 
a resulting trust in his favour for his in
terest in the land. S. sub nom. MeKereher 
v. Sanderson, 15 8. C. R. 200.

Payment of Purchase Money—Cohabi
tation.]—A man and woman liver! together ns 
husband and wife, the man having a wife liv
ing at the time ; and land purchased in the 
man’s name was paid for by the woman out 
of money of her own :—Held, that there was 
a resulting trust in favour of the woman. 
Hoig y. Gordon, 17 Gr. 599.

--------  Cohabitation — Advance*.]—A wo
man while living with a man to whom she be-
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lieved herself to have been lawfully married, 
but who, it was afterwards discovered, was at 
the time of the pretended marriage with her 
a married man. advanced money for the pur
pose of buying certain real estate, the bond 
for the conveyance whereof was taken, with 
her knowledge, in his name :—Held, that there 
was not any resulting trust in favour of the 
woman, Street v. llulUlt, 21 Gr. 200.

--------- Conveyance — Alteration — Divest
ing.)—A suit for alimony having been insti
tuted against the plaintiff, he, for the purpose 
of protecting his lands from process, conveyed 
the same to his solicitor for a money considér
ât ion. and the solicitor afterwards made ft 
conveyance of the same lands back to him, but 
the solicitor retained this conveyance in 
his own possession, and subsequently, by 
desire of the plaintiff, struck out his 
name ns the grantee, and inserted as 
such the name of the sister of the 
plaintiff, the consideration money being paid 
by the plaintiff. The court, being of opinion 
that this had not the effect of divesting the 
title which had been reconveyed to the plain
tiff. and that, even if it had had that effect, 
there would have been a resulting trust in 
favour of the plaintiff, decreed relief accord
ingly, but, under the circumstances, without 
costs. And semble, that if. in the circumstances 
stated, no consideration money had paused be
tween the parties, there would have been a 
trust by operation of law in favour of the 
plaintiff. Wilson v. Oiccn», 26 Gr. 27.

--------- Evidence Establishing Trust. 1—At a
sale of lands under execution, the nephew of 
the execution plaintiff, a person without 
means, bid off the property : and. on a subse
quent day. produced to the sheriff the receipt 
of the plaintiff for the amount bid. and paid 
the sheriff his fees, who conveyed the lands to 
the nephew, who was allowed by his uncle to
retain tiw title. The uncle subsequently agreed
to sell the land to a purchaser, who made de
fault in the bargain, and the nephew wrote to 
his uncle pointing out the proper proceedings 
to compel the purchaser to complete the con
tract. The uncle then died, having devised 
the property. The nephew set up a claim to 
be entitled absolutely. On a bill filed by the 
devisee, the court declared the nephew to be a
trustee, and ordered him to convey to the 
plaintiff. McDonald v. McMillan, 14 Gr. 99.

■--------  Failure to Shew Parol Trust.']—
Where a party fails to establish a parol tmst 
in favour of himself and another, which his 
own evidence supports, he cannot afterwards 
insist upon a resulting trust or trust by opera
tion of law. A party claiming a resulting 
trust in his favour, arising out of a purchase 
of land, must shew that such purchase was 
made on his behalf, and that the money paid 
on account of it was his money. Wilde v. 
Wilde, 30 Gr. 521.

-------- Parent and Child—Advancement.]—
Where money is advanced by a father for the 
purchase of land, the conveyance of which is 
taken in the name of his son, the presumption 
is, that the transaction is by way of advance
ment to the eon. in such a case, there is no 
resulting trust in favour of the father. Knox 
v. 'Prater. 24 Gr. 477.

Sale of Land by Promoter to Com
pany. | — There is a distinction between a 
trust for a company of property acquired by 

Vol. III. D—223—74

promoters and afterwards sold to the company, 
and the fiduciary relationship engendered by 
the promoters, between themselves and the 

| company, which exists as soon as the latter is 
I formed. A promoter wlm purchases property 

with the intention of selling it to a company 
to be formed does not necessarily hold such 
property in trust for the prospective company, 
but lie stands in a fiduciary relation to tbo 
latter, and if lie sells to them must not violate 
any of the duties devolving upon him in re- 
spevt of such relationship. If be sells, for in
stance, through the medium of n board of di
rectors who are not independent of him. the 
contract may be rescinded, provided the prop
erty remains in such a position that the 
parties may be restored to their original sta
tus. There may lie cases in which the prop
erty itself may he regarded as being hound by 
a trust, either ah initio or in consequence of 
ex post facto events; if a promoter purchases 
property for the company from a vendor who 
is to he paid by the company when formed, 
and, by a secret arrangement with the vendor* 
a part of the price, when the agreement is 
carried out, comes into the hands of the pro
moter. that is a secret profit which he cannot 
retain ; and if any part of such secret profit 
consists of paid-up shares of the company is
sued as part of the purchase price of the prop
erty, such shares may, in winding up proceed
ings, he treated, if held by the promoter, as 
unpaid shares for which the promoter may he 
made a contributory. Judgment in 21 A. It. 
66 affirmed, la r> Urns Mia. Co., Edgur v. 
Sloan, 23 S. C. It. 644.

Sale of Wife's Property—Ht tuition of 
Proceeds by Husband — Payse of Time.]— 
Where a house and land, the separate property 
of a married woman, were sold, and the pro
ceeds taken and retained by her husband, who 

i bad never accounted for them :—Held, in an 
I action on a promissory note of the wife,
I twenty-six years after, that the husband re- 
j innincd a trustee for bis wife of the proceeds, 

and the wife's claim constituted separate es
tate. Briggs v. Willson, 24 A. It. 621.

Sale under Execution Purchase by 
Party Liable—Executor—Item fit of Itcrisu. | 
—The plaintiff and defendant were brothers, 

t and their father, who died in the year 1N46,
I appointed the plaintiff and two other sons of 
■ the testator his executors, and among other 
| bequests devised the land in question to the 
! defendant. The testator had indorsed a note 
: for the accommodation of the plaintiff, and 
! after the testator’s death the holders of this 
J note sued the plaintiff and the two brothers as 
j executorsand recovered judgment against them.
| The land in question was sold under that judg

ment at sheriff's sale and was bought in by the 
plaintiff. The will lmd been registered, but 

! had not been proved. Subsequently the plain
tiff mortgaged the land in question and sold it 

j subject to tlie mortgage. The mortgagees 
afterwards sold, and the plaintiff again bought 
in the land :—Held, that it being the plaintiff’s 
duty to pay the note, he had not acquired the 
title to the land for his own benefit at the 
sheriff's sale, but became a trustee for the de
visee, the defendant, and that this trust re
vived when till' plaintiff bought in the land 
for the second time. Held, further, that, as
suming that the plaintiff was not a trustee for 
the defendant and had no paper title, there 

j was not. upon the evidence, any possession of 
the land in question by the plaintiff sufficient 
to confer a title under the Statute of Limita-
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lions. Held, lastly, that the situation of the 
punies not having changed, the defendant was 
not hound by ladies. McDonald v. McDon
ald. 17 A. R. 102, 21 8. C B. 201

A'ce Wilde v. Wilde, 20 <ir. 521. ante II. 2: 
H utchinson v. II utchinson, 0 Gr. 117, ante II. 
2; Ferguson v. Ferguson, 28 Gr. 580; I him g 
v. Lithgow, 10 Gr. 01!» ; Hank of Montreal v. 
St nr art, 14 O. It. 482; Giralii v. Mangue 
Jaeguis Cartier, !» S. C. It. 597 ; Coyne v. 
Bmddy, 15 O. It. 175; Tupper v. Annand, 10 
S. C. It. 718; Irvine v. Macaulay. 24 A. It. 
440.

Sec, also, post VII. 7.

III. Notice of Trust.
Bank Deposit — Solicitor—Misappropri

ation -Xotice to Bank—Charge on Deposit— 
Priorities.]—The plaintiff placed in the hands 
of one a practising solicitor, a mortgage 
given to the plaintiff by one It., together with 
a discharge thereof duly executed, for the pur
pose of enabling J. to receive payment of the 
mortgage money, which It. was borrowing 
from a loan company, and which, it was ar
ranged lad ween the plaintiff and .!.. in the 
presence of the local manager of a bank of 
which .1. was the solicitor, should be deposited 
by the solicitor in such bank to the credit of 
the plaintiff, and a deposit receipt obtained 
therefor. J. did receive the money by a 
«•ho(|ue of the loan company, amounting with 
interest to $11,455. which he deposited in the 
bank to his private account. About ten days 
afterwards be drew upon his account for $3- 
000, which he deposited in the same bank to 
the credit of the plaintiff, obtained a deposit 
receipt therefor in favour of the plaintiff, and 
transmitted the same to the plaintiff on the 
20th August. 1881. telling the plaintiff in his 
letter that “ the balance will be sent next 
week.” He drew upon the fund for his own 
purposes, and died, without rendering any ac
count. on the 4th Septemlier following:—Held, 
that the bank was not affected with notice 
of the moneys so deposited being trust moneys, 
so as to render the bank liable for J.’s misap
propriation thereof. After the deposit of the 
plaintiff's money .1. recovered a sum of $1,- 
182.93 for the defendant S. as her solicitor, 
which lie also deposited in the same account 
on the 24th August, 1881. Up to the time of 
•T.'s death the amount at his credit always ex
ceeded this sum :—-Held, that the moneys so 
deposited by .1. had lieen held by him in a 
fiduciary character, and might be followed by 
the plaintiff and S. ; but. as between the plain
tiff and S.. that S. had a first charge upon 
the sum at the credit of .7. for the full 
amount of her deposit, and that the 
balance was applicable to the discharge 
of the plaintiff's demand. The bank claimed 
the right to charge against the account, 
in priority to the claims of the plaintiff 
and S., chenues and notes of J. presented or 
maturing after notice to the hank of .T.'s death : 
—Held, that tliev could not do so. and. in con
sequence of having made such claim both in 
the court of appeal and the court lielow, they 
were refused their costs. Bailey v. Jcllctt, 9 
A. It. 1*7.

See. Clench v. Consolidated Bank of Canada. 
31 C. P. 190.

Bank Directors — Misappropriation of 
Funds—Assets of Company — Following.] —

Three persons occupying a fiduciary position 
towards a bank, became partners in a firm, 
agreeing to pay for their interests a certain 
sum of money in liquidation of creditors' 
claims. They did pay this sum but out of 
moneys of the bank wrongfully appropriated 
by them. Subsequently the firm was formed 
into a joint stock company, and the assets of 
the partnership were assigned by the partners 
to the company. The company soon afterwards 
failed, and a winding-up order was made, the 
original assets, upon which the bank claimed a 
lien, to a considerable extent coming into the 
possession of the liquidator :—Held, that the 
original partners were not affected with con
structive notice of the means by which the in
coming partners obtained the moneys brought 
in. ana that, no actual notice n> them or to the 
company being shewn, the bank had no lien. 
In re Herr Piano Co., 17 A. It. 333.

Conveyance of Land by Trustees—
Breach of Trust—Crown Patent—Xotiee to 
Purchaser—Declaration of Cestui (Jue Trust 
—Estoppel—If t strain! on Anticipation.]—<1. 
W. F., being the patentee of a certain lot de- 
scrilied ns of 20ft acres, but iti which there 
was a deficiency, conveyed half the lot to .7. 
B. I*., who conveyed it to trustees to hold in 
trust for E. 1\, wife of G. W. F., upon certain 
trusts declared in the deed, and without power 
to her to anticipate. The deficiency was sub
sequently discovered, and upon application to 
the government in the name of the trustees by 
G. \V. !•'., whom they appointed their agent 
for that purpose, a grant of land, as compen
sation for the deficiency, was made to the 
trustees of E. F., describing them as such. 
Subsequently an instrument under seal, ex
pressed to lie made between .1. B. I’., of the 
first part, and E. I\, wife of G. W. F., of the 
second part, and the trustees, of the third part, 
which recited the facts and also that the trus
tees had no real interest therein, but were 
named as grantees merely as lieing the legal 
owners of the original half lot, was executed 
by J. B. V. and E. F.. whereby they declared 
that the parties of the first and second parts 
were not in any way interested in the lands 
granted as compensation, and that the trustees 
held them as trustees for G. W. F.. the paten
tee of the original lot. After this the trus
tees. by the direction of G. \V. F.. conveyed to
E. , under whom the defendants claimed. E.
F. now brought ibis action to ..... . the
land :—Held, that E. and those claiming under 
him must be held to have had notice of the 
title of the trustees, who were described in the 
patent as trustees of E. F. : that this land was 
subject to the trusts of the previous convey
ance to them : that E. I’, was not estopped by 
the declaration executed by J. B. I’, and her
self, which did not divest her of her title ; and 
that, therefore, she was entitled to recover. 
Held, also, that there should be a reference to 
the master to take an account of taxes paid 
and permanent improvements made upon the 
lands, further consideration being reserved. 
Foott v. Rice. 4 O. It. 94. See the next case.

The plaintiff, who was cestui que trust of 
certain lands held by B. and P. under a settle
ment which provided against anticipation, be
came a party to an instrument, in which B. 
and P. were named ns parties, but did not ex
ecute. which amongst other things declared 
that B. and P. had no real interest in certain 
lands which hail been allotted to and were 
subsequently granted to them by a patent from 
the Crown, in which they were descrilied ns
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trustees for the plaintiff, for the purpose of 
making compensation for a deficiency in the 
settled estate, and that the person really en
titled to such compensation was her husband, 
G. \V. F. Subsequently 13. and l\ executed a 
similar declaration, and afterwards G. W. F. 
joined with them in a conveyance of than 
lamls to a bonft fide purchaser l K. i. under 
whom the defendants claimed :—Held. ( 1 » that 
the lands granted as compensation were sub
ject to the terms of the settlement. (2i That 
the plaintiff's declaration in favour of her hus
band was inoperative in face of the restraint 
upon anticipation, (lit That the terms of 
the grant from the Crown were sufficient to 
put Ë. on inquiry, and that he and the defend
ants must be taken to have had notice of the 
settlement, and the plaintiff was therefore en
titled to recover. Foott v. Rice. 4 O. It. !»4. 
approved. Foott v. AlcGcorge, 12 A. It. 3T»1.

Pledge of Shares -Hreach of Trust—Re
demption—Follow in t/ Moneys.]—The curator 
to the substitution of XV. Petr y paid to the re- | 
spondents the sum of $8,032, to redeem 34 
shares of the capital stock of the Bank of 
Montreal entered in the books of the bank in 
name of W. <1. I'., in trust, and which the said 
XX’. G. P., one of the grevés and manager of the 
estate, had pledged to the respondents for ad
vances made to him personally. J. II. P. et 
at., appellants, representing the substitution, 
by their action demanded to lie refunded the 
money which they alleged II. .7. 1*.. one of 
them, had paid by error as curator to redeem 
shares belonging to the substitution. The 
shares in question were not mentioned in the 
will of XV. Petr.v, and there was no in
ventory to shew they formed part of the es
tate. and no acte «V emploi or remploi to shew 
that they were acquired with the assets of the 
estate :—Held, that the debt of XV. < !. P. hav
ing been nnid by the curator with full know
ledge of the facts, the apiiellants could not re
cover : arts. 1047. 1048. C. C. Bank stock 
cannot be held, as regards third parties in 
good faith, to form part of substituted prop
erty. on the ground that it has been purchased 
with the moneys belonging to the substitution, 
without an act of investment in the name of 
the substitution and a due registration there
of : arts. 031. 038, 030. C. C. Pctrg v. 
Caisse d'Economic de .Votre Dame de Québec, 
10 S. C. IL 713.

Pledge of Securities—Breach of Trust 
—Following Securities.]—After all the debts 
of an estate are paid, and after the lapse of 
years from the testator’s death, there is a 
sufficient presumption that one of the several 
executors and trustees dealing with assets is 
so dealing quit trustee and not as executor, to 
shift the burden of proof. Ewart v. Gordon. 
13 Gr. 4<X discussed. XX’. and C. were execu
tors and trustees of an estate, under a will. 
XX’.. without the concurrence of f!.. lent money 
of the estate on mortgage, and afterwards as
signed the mortgages, which were executed in 
favour of himself, described as “ trustee of the 
estate and effects of” (the testator). In the 
assignment of the mortgages he was described 
in the same way. XX’. was afterwards removed 
from the trusteeship, and an action was 
brought by the new truSpI against the as
signees of the mortgages to recover the pro
ceed» of the earner—Held, reversing the judg
ment in 10 A. R. 447. that in taking and as
signing the mortgages XX’. acted ns a trustee 
and not ns an executor : that lie was guilty of 
a breach of trust in taking and assigning them 
in his own name : that his being described on

the face of the instruments us u trustee was 
constructive notice to the assignees of the 
trusts, which put them on inquiry ; and that 
the assignees were not relieved us persons 
rightfully and innocently dealing with trus
tees. inasmuch us the breach of trust consisted 
in the dealing with the securities themselves 
und not in the use made of the proceeds. 
Judgments in 1U U. It. 42ti. und 20 O. It. 382, 
restored. Cumming v. Funded Bankim/ und 
Loan Co.. 22 8. C. It. 240.

Shares Held "in Trust."]—A holder of 
shares "in trust " is not u mandataire prête- 
nom and holds subject to a prior title on the 
part of some person undisclosed. Such hold
ing not being forbidden by the luw of the 
• olony, a transferee from such holder is boun l 
to inquire whether the transfer is authorised 
by the nature of the trust. Bank of .Mon
treal v. Sweeny, 12 App. Cas. <117. 12 8. C. It. 
mil.

XX’here a father, acting generally in the in
terest of his minor child, but without having 
been appointed tutor, and being indebted to 
the estate of his deceased wife, of whom the 
minor was sole heir, subscrilied for certain 
shares in a commercial or joint stock company 
on behalf of the minor, and caused the shares 
to be entered in the books of the company as 
held "in trust.” this created a valid trust in 
favour of the minor without any acceptance 
by or on behalf of the minor living necessary. 
Such shares could not lie sold or disposed of 

! without complying with the requirements of 
arts. 21)7. 21)8. and 21H) of the civil code : and 
a purchaser of the shares having full know
ledge of the trust upon which the shares were 
held, although paying valuable consideration, 
was bound to account to the tutor subsequent
ly appointed for the value of such shares. The 
fact of the shares being entered in the books 
of the company and in the transfer as held 
"in trust " was sufficient of itself to shew 
that the title of the seller was not absolute 
and to put the purchaser on inquiry as to the 
right to sell the shares. Sweeny v. Bank of 
Montreal. 12 S. ('. It. (Mil. 12 App. Cas. «’.17. 
referred to and followed. Raphael v. AleFar- 
lane. IK S. C. It. 183.

Transfer of Bank Shares - Trust—Pre
cision* of Will—Bunk Charter.]—XX’hore the 
respondent bank (incorporated by 18 X'ict. c. 
2t»2l registered an absolute transfer of its 
shares, which had been executed by trustees 
and executors under a will to one of the resi
duary legatees, regardless of a provision in the 
will directing the substitution of the legatee’s 
lawful issue at his death, and the transferee 
disposed of the shares so as to defeat the rights 
of the issue :—Held, that such registration, 
unless with actual knowledge of a breach of 
trust, was not wrongful, having regard to s. 
30 of the Act. which enacts that the bank is 
not bound to see to the execution of any 

| trusts, express. Implied, or constructive, to 
which any of its shares may be subject. No
tice that the shares were held by the trustees 
and executors in trust : possession b.v the bank 
of a copy of the will : the facts that transfers 
of others of it< shares by the same trUttM 
to other residuary legatees contained notice 
of substitution, that the president of the bank 
was also an executor of the will, and that the 

| law agent of the bank was also law agent of the 
I executors ;—Held, to lie insufficient to affect 
j the bank with knowledge of the particular 

trusts sought to be enforced. Simpson v. AIol- 
I sons Bunk. [ 180ft] A. C. 270.
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Transfer of Shares " In Trust.”] — 

Where i In* respondent had transferred shares us 
security for a loan: Held, that the appel
lant's, ns derivative transferees from the lend
er, were not affected by a trust in favour 
of the respondent, unless such trust was 
clearly disclosed on the face of their author's 
title, or was otherwise notified to them. The 
words •' manager in trust,” appended to the 
s;mint tire of a bank manager, import that 
he held and transferred the shares in trust 
for his employers, the bank: and are not 
calculated to suggest that lie stood in a fidu
ciary relation to some third person, so ns to 
affect a transferee for value with constructive 
notice of such relationship. Judgment in 
•jo S. ('. It. 4M reversed, and judgment in 18 
A. It. 305 restored. See, also. 10 O. It. J7J. 
London and Canadian L. und A. Co. v. Dug- 
<io». | is:»;:| a. <:. r,o»;.

Sec Blackburn v. (iummcrson. 8 fir. 331. 
unir I.; Wright v. Leys, 8 O. It. 88; Hank 
of Mont rial v. Stewart. 14 O. It. 482 ; Bur- 
ton v. McMillan. 20 S. ('. It. 404: Ryekman 
v. Canada Life Assurance Co., 17 Or. 550.

IV. Revocation of Trust.

Conditions — Failure to Perform.] — By 
deed between It., grantor of the first part, 
certain named persons, trustees, of the second 
part, and P., grantee, of the third part, B. 
conveyed his property to the trustees, the 
trusts declared being that if P. survived It. 
and performed certain conditions intended for 
tin* support or advantage and security of It., 
which by the deed he covenanted to perform, 
the trusiees should convey the property to I'., 
and it should Ik* reconveyed to It. in case he 
survived. No trust was declared in the event 
of P. surviving and failing to perform the con
ditions or of failure in the lifetime of both 
parties. In an action by It. to have this deed 
set aside :—Held, that the conditions to be 
performed by P. were conditions precedent 
to his right to a conveyance of the property. 
that by failure to perform them the trust in 
his favour lapsed ; and It., the grantor, being 
the only person to be benefited by the trust, 
could revoke it at any time, and demand a re- 
come va nee of the property. Poirier v. Brulé,
20 S. C. It 97.

See Re Mackenzie Trusts. 28 O. It. 312; 
Fdin ison v. Couch, 20 A. It. 537.

V. Suits and Proceedings iiy and against 
Trustees.

1. Account—Suits for.

Consent Decree -Trustee Declared Mort- 
fiagce.]—A bill was filed against a trustee for 
an account and reconveyance. At the hearing 
a decree was drawn up by consent, treating 
the defendant in all respects as a mortgagee : 
—Held, upon appeal from the master's report, 
that from the time of the decree the rights of 
the parties respectively must be determined by 
the rules ordinarily applicable to cases of 
mortgage. Kerb y v. Kerby, 5 fir. 587.

Delay in Suing — Poverty—Limitations 
Act—Dormant Equities Ic/.l—In 1832 a per
son who held a bond for the conveyance of

' land, on which he had erected a steam saw mill 
and.other buildings, having liecome involved, 
assigned his property to certain creditors as 
trustees, to work the mill and sell the lumber, 
and apply the proceeds in payment of his 
debts, Ac., and then went to the United States, 
where he remained for some years. One of 
the trustee* took the sole management of the 
trust estate and went into possession. Subse
quently, under an execution against the goods 
of the owner, the sheriff sold the steam engine 
set up in the mill, which the managing trus
tee. who was agent only for one of the credi
tors, purchased for his principal, at a great 
undervalue, and removed the same from the 
mill, and afterwards procured a deed of the 
property in his own name from the proprietor, 
which lie also transferred to his principal. In 
1855 the assignor filed a bill for an account 
of the trust property, alleging that his pov
erty in the meantime had prevented him front 
enforcing his rights. It was held, in the 

j court below, that he was entitled to the relief 
sought, notwithstanding the Statute of Lim
itations and the Dormant Equities Act. But 
on appeal the decree was reversed, and the 
bill in the court below was dismissed with 
costs. Heck it v. Wragg, 0 fir. 454, 7 fir. 220.

Jurisdiction of Probate Court.] — A
court of probate has no jurisdiction over ac
counts of trustees under a will, and the pass
ing of accounts containing Items relating to 
the duties of both executors and trustee** is 
not, so far as the latter are concerned, bind
ing on any other court, and a court of equity, 
in a suit to remove the executors and trustees, 
may Investigate such accounts again and dis
allow charges of the trustees which were 
passed by the probate court. Crunt v. Mac- 
Laren, 23 S. C. H. 310.

Payment out of Court—Expenses in 
Suit,| In a suit against trustees under a 
voluntary assignment, a decree having l»een 
made by consent for taking the accounts, 
which reserved further directions and costs, 
an application by the trustees afterwards, and 
before the accountant was ready to report, for 
llie payment out of court of money to pay cer
tain expenses they had incurred in the suit,

; was refused with costs. City Hank v. Maul- 
son, 1 Ch. Ob. 382.

Reddition de Comptes.] —An action en 
j reddition de comptes does not lie against a 
! trustee invested with the administration of a 

fund until such administration is complete 
. and has terminated. Township of Ascot v.
1 County of Compton, Village of Lennoxvillc v. 

County of Compton, 21) S. C. R. 228.
! Reference—Scope of — Report—Special
! Circumstances.]—A decree was made against 
I a trustee for an account, with a direction to 
| allow him any moneys expended, by him on 

certain specified accounts to the extent of such 
moneys as had been received by him in respect 
of the trust estate. In taking the accounts, 
the trustee desired the master to report, as a 
special circumstance, the fact that he had 
properly expended, in respect of taxes and 
otherwise, moneys exceeding the amount re
ceived :—Held, that the master had acted pro
perly in refusing to enter into such items of 
account. Braun v. Aumond, 19 fir. 172.

Submitting to Account—Decree.]—De
fendant, by answer, having submitted to ac- 

I count as trustee, the court decreed an account 
I and partition, although without such submis-
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sion in tlii? answer there was no evidence of 
defendant holding the property in trust. 
( utlibert v. Cuthbert, 11 Ur. 8b.

Summary Reference —Charge of Mis- 
conduct.]- Where a bill was tiled against a 
trustee and executor for nn account, and the 
bill also sought to have the trustee removed 
for misconduct, the court refused an order 
for a summary reference to tin- master, under 
tin- 77th order of May, 183(1. Christie v. 
Maunders, 2 Ur. 303.

See Kcnriek v. Dempsey, 3 Or. 384.
See, also, post VII. 4 (a).

2. Application by Trustees for Advice or Pro
tection of Court.

Bill for Administration. ]—Trustees j 
and executors stand in a different position 
from creditors or «-estais que trust as to the | 
right to have the «-state administered in 
court, and cannot, without experiencing some 
difficulty in carrying out the trusts or ad- | 
ministering the estate, file a bill for that pur
pose. Cole v. (Jlover. 10 Gr. 302.

Sec. also. MvtJill v. Courtice, 17 Gr. 271.
Bill for Execution of Trusts—Costs.] j 

—Where trustees tiled a bill to have the trusts 
of the deed appointing them executed, without 
suggesting any difficulty in the way of their | 
winding up tin- affairs of the estate, the court 
refused them their costs of the suit. Cum- 
minys v. AIcFarlane, 2 Gr. 131.

Bill to Confirm Title—Sale—Parties.] 
—Executors sold and conveyed land under a 
supposed power in the will. This construction 
of the will being disputed, they filed a bill 
to confirm the purchaser’s title, the «lefendants 
being the purchaser and one of the devisees : 
—Held, that the question could not be de
cided on a record so constituted. llrummet 
v. Urummet, 14 Gr. <>4S.

Petition for Advice — Construction of 
Will.]—The court cannot, on a petition under 
the 31st section of the Act to amend the law 
of property and truste (29 Viet. c. 28), make 
a declaration ns to the construction of a 
will. In rv Williams. 1 Ch. Cli. 372.

--------  Litigation.]—Where it is plain that
a dispute can i><- <«-t i l«-«l only by litigation, it 
is not necessary for a trustee to ask the ad- 
vioe of the court before defending. In re Wil- 
I in ws. 22 A. It. 198.

Sale of Land — Approval of Court.] — 
Trustees, having unsuccessfully offered for 
sale estate property, viz., a block consisting of 
hotel and stores and a «lock together, and sub
sequently the hotel and stores together, re- 
cefveil an offer for the hotel by itself :—Held, 
on an application to the court to approve and 
confirm the sale under It. S. O. 1897 c. 129, 
s. 39. and con. rule 938, s.-s. (fI, that the 

court had jurisdiction to express its approval, 
and under the circumstances it was a case in 
which the jurisdiction ought to be exercised. 
Xelson v. Dell, 32 O. It. 118.

Trustee Relief Act — Payment into 
Court—Mortgage Surplus.]—Wheri* trustees, 
having had a certain mortgage assigned to

them to s«*cure a debt due to the trust estate, 
realized the security, ami. after satisfying the 
claim, still had a surplus remaining :—Held, 
that they were entitled to pay the surplus into 
court under the Imperial Trustee Relief Act. 
10 «Sc 11 Viet. c. 90. R. S. O. 1877 c. 40. ». 
30. He Kingsland, 13 C. L. J. 83.

Where a mortgagee proceeds to a sale of 
the mortgaged premises under the power con- 
taiued in his security, and a surplus of the 
proceeds remains in his hands aft«-r payment 
of his own claim, and there are adverse claim
ants to such surplus, he cannot apply und«?r 
the Trust*-»* Relief Act to pay such surplus 
into court ; his proper course is to file a hill 
of interpleader. Western Canada L. and S. 
Co. v. Court. 23 Gr. 131.

--------  Payment into Court—Insuranre
Moneys.]—On an application by a benevolent 
society for leave to pay into court insurance 
money claimed by different parties : - Held, 
that s.-s. 3 of s. 33 of the Judicature Act ex- 
tends the benefit of the Act for tin- relief of 
trustei-s to such cases, anil that tin- society 
was entitled to pay the money in. He Itajus, 
1*A O. R. 397. See He Coutis, 13 V. It. H52.

3. Costs.
Administration Suit -Breach of Trust.] 

—An executor or trustee will sometimes be 
entitled to his costs in a suit for administra
tion. notwithstanding that he may have com- 
mitteil a breach of trust, if no loss is sus- 

l tamed by the «-state by reason of such breach.
! IViarcZ v. Oablc. 8 Gr. 438.

Ejectment by Trustee. |—Where the 
widow of a settlor, who had a claim for 
dower, had obtained possession of the trust 
estate, the costs of an action of ejectment to 
recov«-r possession were allowed out of the 
estate. Edinburgh Life Assurance Co. v. Al
len. 23 Gr. 230.

Establishment of Trust — Heirs of 
(ticmr.] — Where a person claimed, on the 
ground of a parid trust, to lie entitled to a 
conveyance of land from the heirs of the legal 
owner, and they required him to establish the 
trust by a suit, which he did :—Held, that he 
was not entitled to the costs of the suit. Eng
lish v. English. 13 Gr. 330.

Improper Claim by Trustee.]—Where 
a trustee set up au improper claim to the 
property, the subject of the trust, and a bill 

I was filed to compel him to deliver up posses- 
i sion and account, the court charged him with 
1 the costs of suit up to the hearing, reserving 

the consideration of interest and subsequent 
costs. Fisher v. Wilson, 2 Gr. 200.

Injunction Restraining Sale of Trust 
Estate.]—-In a suit by a cestui que trust 
against a truste? and another, to prevent the 
trustee from selling the land to his co-defend
ant, an injunction was obtained restraining 
the defendants from alienating or incumbering 
the property or committing waste. The plain
tiff. without the knowledge of his solicitor, 
entered into an agreement with the co-defend
ant to compromise the suit. On an applica
tion by iIn- plaintiff's solicitor for an order 
directing that In's costs should he paid by 
the co-defendant :—Held, that the property
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had been recovered or preserved by the injunc
tion. and that the co-defendant was liable 
for the solicitor’s costs. Morgan v. Holland, 
7 P. ft. 74.

Position of Trustee in Litigation.] —
A trustee or executor stands in the same posi
tion as any other litigant with respect to
coats. Smith v. WtiUamiom 13 P. It. 120.

Reference — Accounting — Absence of 
Fraud.]—A trustee of lands for payment of 
debts paid the debts without selling for that 
purpose, and took a release from the cestui 
Hue trust to himself, which release was held 
void, and an account directed. Under the 
circumstances, neither fraud nor neglect to ac
count having been established against the trus
tee. who had accounted ns such in the mas
ter's office, and the property or produce there
of being forthcoming for the lienetit of the 
estate, the court directed the trustee to re
ceive his subsequent costs as in ordinary cases, 
as between solicitor and client. Hope v. 
Beard. 10 <lr. 212.

Refusal by Trustee of Use of Name.]
—A trustee, having refused to allow his name 
to be used as plaintiff, was refused his costs 
of defend*, although no blame attached to 
him in other respects. Fills v. Ellis, 7 Gr. 
102.

Severing in Defence.]—A trustee who 
severed in his defence, because his co-trustee 
had refused to act in conjunction with him 
in the management of the estate, was, under 
the circumstances, refused his costs. Gibson 
v. Anaw. 11 Gr. 481.

Where trustees sever in their defence, only 
one set of costs will he allowed except on 
special grounds, and these where they exist 
ought to he set up in their answers. Mere 
distance of residence does not In all cases 
justify severing. Lavin v. O'.Yetil, 13 Gr. 
17V.

A surviving trustee and the representatives 
of a deceased trustee are not within the rule 
which prevents trustees severing in their de
fence at the risk of having but one set of 
costs between them. Reid v. Stephens, 3 Ch. 
Ch. 372.

Solicitor-Trustee — Profit Costs.]—On 
rehearing the order ns reported 24 Gr. 503, 
disallowing to a solicitor-trustee costs other 
than costs out of pocket in suits to which he 
was a party, was reversed. Meighen v. Buell 
25 Gr. G04.

See Re Mimico Sever Pipe and Brick Mfg. 
Co.. Pearsons Case. 20 O. R. 280; Colonial 
Trusts Co. v. Cameron, 24 Gr. 548 : Taylor v. 
Magrath, 10 O. It. 000; City Bank v. Maul- 
son. 1 Ch. Ch. 382; Cummings v. McFarlanc, 
2 Gr. 151; Randall v. Burroiccs. 11 Gr. 304 ; 
Kenriek v. Dempsey. 5 Gr. 584 ; Bailey v. Jel- 
htt. 0 A. It. 187; In re Hrllitrell's Trusts. 21 
Gr. 340; Spratt v. Wilson, 10 O. It. 28; 
Lucas v. Hamilton Real Estate Association, 
20 Gr. 384; Xash v. MeKay, 15 Gr. 247.

4. Limitation of Actions.
Mortgage Sale—.lcconaf.]—When a sale 

is effected under a mortgage made pursuant to

the Manitoba Short Forms of Mortgages Act, 
which, like the Ontario Short Forms of Mort
gages Act, provides that the mortgagee shall 
be possessed of and interested in tin* moneys 
to arise from any sale, upon trust to pay costs 
and charges and the principal and interest of 
tlie debt, and upon further trust to pay the 
surplus, if any, to the mortgagor, the mort
gagee becomes an express trustee of the pro
ceeds of sale, and the mortgagor is entitled 
to bring an action against him for an account 
notwithstanding the expiration of six years 
from the time of sale. Section 32 of the 
Trustee Act. R. S. U. 18V7 e. 12V. does not 
apply in such a case, because, if there is a 
surplus, it is trust money still retained by 
the trustee. Biggs v. Freehold L. and S. Co., 
20 A. R. 232.

Notice Disputing Claim — Time for 
Bringing Action.]—Ilefore the commencement 
of an action against purchasers of land for 
indemnity against a mortgage, one of them 
died, and on the plaintiff notifying the ad
ministrator of his claim, he was served with 
a notice under s. 35 of R. S. O. 1897 c. 12V, 
the Trustee Act. disputing it. An action was 
afterwards brought against such administra
tor, but, on it appearing that he was then 
dead, and that an administrator de bonis 
non had been appointed, an order was obtain
ed amending the writ by substituting as de
fendant such last named administrator, upon 
whom the writ was served more than six 
months after the service of the notice :—Held, 
that the proceedings against the defendant 
must Is* deemed to have commenced only on 
the service of the writ on him, and this being 
more than six months from the service of the 
notice, the plaintiff’s action was barred. 
Goodorham v. Moore, 31 O. It. 80.

Notice to Claimants — Trustee Limita
tion Act — Reversionary Interest — Relief of 
Trustees — Acting “ Reasonably.’’] — A 
notice by executors that “ all parties in
debted to the estate of the late (testator) 
are required to settle their indebtedness ” by a 
named date, and that “ parties having claims 
against said estate are also required to tile 
same by said date." is not a sufficient notice 
within s. 38 of R. S. O. 1SV7 c. 12V to protect 
the executors from liability for claims not 
brought to their knowledge until after the 
estate has been distributed by them. Their 
liability in this respect extends to claims 
against their testator for money lost owing 
to a breach of duty by him ns trustee. Per
sons having a reversionary interest in a trust 
fund may bring an action to compel the trus
tee to make good money lost owing to his 
negligence, and the Trustee Limitation Act, 
R. S. <). 1897 c. 119. s. 82, does not run 
against them from the time of the loss, but 
only from the time their reversionary interest 
becomes an interest in possession. Judgment 
in 30 O. It. 110 affirmed. After judgment 
had been given in the court below against the 
executors in this case, the Act for the Relief 
of Trustees. 02 Viet. c. 15 (O.). was passed : 
—Held. that, assuming the Act to apply to 
such a case, it did not relieve the executors, 
for they could not be held to have acted rea
sonably when they failed to follow the plain 
statutory directions ns to notice to creditors 
and claimants. Stcicart v. Snyder. 27 A. R. 
423.

See Stephens v. Beatty. 27 O. R. 75; 
Irvine v. Macaulay, 24 A. It. 440.
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5. Pleading.

Enforcement of Trust — Writing.]—A 
bill to enforce a trust need not allege that 
there is any evidence in writing of the trust. 
Smith v. ltoss, 15 (ir. 374.

Establishment of Trust Xcccssary Al
ligation».']—Where a hill alleged with suffi
cient certainty to shew, if true, the relation 
of trustee and cestui que trust to exist be
tween the plaintiff and defendants, the court, 
although portions of the hill did not come up 
to the requirements in this respect, overruled 
a demurrer for want of equity. The order 
allowing a demurrer for want of jurisdic
tion (-1 Gr. 451, affirmed on rehenritltg. 
(/rant v. Eddy, 21 Gr. 508.

Waste—(Jrneral Chargt—Injunction.]—A 
general charge in a hill that the defendant, 
an executor and trustee, is committing waste 
on the testator's property, without specifying 
any act of waste, is not sufficient to sustain 
an injunction or receiver. Sanders v. Christie, 
1 Ur. 137.

0. Other Cases.

Action at Law—Equitable Defence—.lc- 
count.]—One 1». held a mortgage with a 
power to sell upon default, the mortgagor 
still to be responsible for any balance. Vpon 
default he sold and repurchased some of the 
goods, which be subsequently exchanged for 
land. Upon an action for the balance over the 
amount realized by the original sale, the de
fendant contended that the plaintiff must lie 
considered a trustee for him in the repur
chase. and having sold at an advance must 
account for the balance :—Held, that to ob
tain relief application must be made to equity. 
Annes v. human, 10 C. I\ 209.

--------  Dividend on Insolvent Estate —
Transfer to Equity.]—The declaration alleged, 
in substance, that the plaintiff was assignee 
of a mortgage made by one <1. W. M. for 
$2,015, on which default had been mode, by 
which the whole principal became due; that 
<». W. M. was in business in partnership with 
II. W. M.. and becoming embarrassed they 
assigned all their estate, real and personal, 
to defendants, in trust to sell the same and 
distribute the proceeds ratably among their 
creditors, including the plaintiff; that the de
fendants had sold the estate, and held (he 
proceeds in trust for the plaintiff and other 
creditors, and held moneys applicable to the 
amount due to the plaintiff, and were aware 
and had notice of the plaintiff's claim, but re
fused to pay the plaintiff any part of such 
proceeds ; that defendants had realized all the 
estate, and had long been in a position to 
divide and pay the same among the creditors, 
and had in fact paid some of them ; and that 
the greatest portion of the estate so assigned 
was the sole property of G. W. M. : —Held, 
not a proper case in which to proceed at law 
under the Administration of Justice Act, 1873. 
30 Viet. c. 8. s. 2 (O.). it being impossible 
in a court of law to administer the trust and 
do complete justice without having all the par
ties interested in the trust before the court ; 
and the suit was therefore transferred, under 
s. 0. to the court of chancery. Legs v. With 
rum. 38 U. C. It. 001.

--------  Defence of Accord and Satis
faction — Equ it aide Replication—Era ud—Ré
pudiation.]—Declaration on an agreement to 
pay $450 by a promissory note ; breach, non
payment. Sixth plea, set-off on two notes 
made by plaintiff and indorsed by defendant ; 
seventh plea, in substance, that the same set
off was pleaded by the defendant in a former 
action by plaintiff against him for the same 
muses of action as in this suit, and the plain
tiff not having replied thereto, and the de
fendant being in a position to sign judgment 
of nun pros., it was agreed that the plaintiff 
should pay defendant $20 and costs in full 
settlement, and in case of non-payment that 
defendant should lie at liberty to proceed for 
the recovery thereof in said suit : and that the 
plaintiff accepted said agreement in full satis
faction and discharge of plaintiff's claim. The 
plaintiff replied, equitably, that defendant was 
indebted to the plaintiff as executor for goods 
of the testator purchased on credit, and liefore 
the credit had expired or defendant had ac
quired the notes pleaded as a set-off. the plain
tiff and his eo-executors assigned the testator’s 
estate for the benefit of creditors; and plain
tiff sued in the former action and sues in this 
only as a trustee for the estate :—Held, repli
cation no answer, for the accord and satis
faction were not said to have been in fraud, 
or to the disadvantage of the trust, or to have 
been repudiated by the trustees. Parsons v, 
(>■66. 34 U. C. It. 13(5.

Distribution of Estate — Preferential 
Claim—Parties.]—Where a bill was filed by 
one of two creditors, both of whom claimed to 
he paid in priority to the other creditors of 
the estate, against the representatives of the 
trustee and one of several creditors, who 
claimed that all should share tiro ratfl :—Held, 
that all parties interested were sufficiently 
represented. Wigle v. IViçle, 24 Gr. 237.

Establishment of Trust—Estoppel.]— 
A. took a conveyance as trustee for It. It., 
in answer to a bill by a person who claimed 
the property against both, was induced by A. 
to swear that he. It., had not any interest in 
the projierty :—Held, in a subsequent suit by 
it. against A., that he. is., was not precluded 
from shewing the trust. Washburn v. Ferris, 
Hi Gr. 70.

Extension of Time for Payment.]—
An extension of time for payment of money 
found due by trustees and executors, appears 
to be granted only in cases where a forfeiture 
would result from its non-payment. Lutrson 
v. Crookshank, 2 Ch. Ch. 373.

Foreclosure or Sale — Mortgage in 
Trust.]—A person holding mortgages in trust 
for sale to indemnify him against loss on ac
count of the mortgagor, is not entitled to 
foreclose in case of default, but only to a 
decree to sell. Paton v. Wilkes, 8 Gr. 252.

Foreign Lands — Execution of Trust.]— 
Where a trustee of lands situated in a foreign 
country is resident here, the court will decree 
an execution of the trust. Smith v. Hender
son, 17 (ir. il.

Injunction ■ Receiver—Fraud.] — The 
court will grant an order for an injunction 
to restrain a trustee from interfering with 
the trust estate where fraud is charged, and 
by the same order direct the appointment of a 
receiver, l emon v. Kinzie, 2 O. S. 40.
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■------— ll'/ifi—Tenant in Common.]—No
in junction will be granted between tenants 
in com mon, except in cases of actual destruc
tion. But where a tenant in common of one 
moiety was trustee of the other under a will, 
ami was felling timber for his own benefit in 
breach of his trust. In* was enjoined from do
ing so. it being considered that his right of 
ownership on his own moiety was to In* exer
cised in subordination to bis duty as trustee 
of the other moiety. Christie v. Sa undent, 2

See Armstrong v. Harrison. 29 O. It. 174. 
ante II. 1.

Injunction to Restrain from Selling.]
—Held, that the court has jurisdiction to 
prevent trustees about to sell property under 
a power or trust for sale, from selling in an 
imprudent and improper manner : and thus in 
this ease, where it appeared that, although 
cestuis que trust representing live-sixths of 
the property desired a sale without reserve, 
the interests of the remainder would be pre
judiced by so selling, an injunction was grant
ed to restrain such trustees from selling with
out a reserve bid. Doxcncu v. Dennis. 11 (). 
It. 219.

>S'c(V also. J1 organ v. Holland. 7 V. It. 74,

Judgment against Trustee—Following 
Securities—Bar.]—Held, that the recovery of 
judgment by the plaintiffs against a default
ing trustee for the amount of trust moneys ad
vanced by him upon certain mortgages did not 
bar the plaintiff s right of action against the 
defendants, to whom the trustee had. in 
breach of trust, assigned the mortgages, to 
compel a reassignment thereof, or an account 
of the moneys paid thereon. Gumming v. 
Landed Banking and Loan Co., 19 (). 11. 42(1, 
29 <>. It. I1N2. See S. C.. 19 A. It. 447. 22 S. 
C. it. 24(1.

Question between Co-defendants —
Title to Land.] — The title to land conveyed 
upon trust being in dispute between the person 
creating the trust, being a defendant to the 
suit, and one of the other defendants, and the 
plaintiffs being entitled to have the land sold 
if it really belonged to the author of the trust, 
the question between him and his co-defendant 
must lie decided in the suit. Gillespie v. 
Grover, 3 Or. 558.

Specific Performance — Trustees for 
Purchaser—Decree —Offer to Repurchase.]— 
Where at the hearing of a suit to enforce a 
purchase made by a testator against the trus
tees under his will, it was made to appear 
that there were not funds of the estate where
with to pay the amount of the purchase 
money due. and the widow of the testator 
offered to purchase, in her own name, the 
property at a price which was considered bene
ficial for the estate, a direction to that effect 
was inserted in the decree, in order to avoid 
the necessity of a petition being presented to 
the court for that purpose, after the usual 
decree should have been made. Delisle v. He- 
Caw. 22 (Jr. 254.

Unnecessary‘Suits.]—The court discoun
tenances unnecessary or useless suits against 
trustees. Liddell v. Deacon, 20 Gr. 70.

VI. Trusts in Coûtas of Common Law.
Joint Trust—Severance — Legal Estate.] 

—In 1824 the Crown granted to <>. S., (i. M., 
and .1. M.. in fee. certain land in Kingston, 
which had formerly liven set apart for a 
rectory, and on which a church had been 
erected, in trust, among oilier things, that 
whenever the governor should erect a parson
age or rectory in Kingston, and duly present 
an incumbent thereto, the trustees should con
vey the land to such incumbent and his suc- 
<-essors forever, upon the same trusts therein
before expressed. On the 21st January. 183*5, 
letters patent issued erecting a rectory in 
Kingston. Itefore the 10th May, 1837. the 
trusts of the patent of 1824 had been fulfilled, 
and on that day by deed poll, after reciting 
the two patents above mentlo....I, and the
induction of the said <>. S. into the said 
rectory, the said <1. M. and J. M.. the two 
other grantees in the first patent mentioned, in 
fulfilment of the trust, conveyed the land to 
said O. S. as rector and incumbent, to bold to 
him and his successors, subject to and under 
the uses and trusts set forth in the letters 
latent to them :—Held, on the authority of 
tenue <!• Howyer v. Judge. 11 East 288, that 

the conveyance of 1837 passed two-thirds to 
the plaintiff, and that he was entitled to re
cover for that ; for semble, in a court of law 
the ground that the trust to convey, being 
joint, was incapable of severance, could not 
arise, the legal estate only being in question. 
Lyster v. Kirkpatrick, 2(5 L\ C. It. 217.

Unexpressed Trust -Illegality— I alidity 
of Conveyance.]—Held, that a conveyance of 
certain pews in a church belonging to the 
Church of England to the plaintiff, a mem
ber of that church, even if clothed with an 
unexpressed trust in favour of a corporation, 
incapacitated under the Church Temporalities 
Act from being pexvholders. by reason of their 
not belonging to the church, was nevertheless 
in a court of law binding between the parties 
to it. Semble, that a court of equity would 
set it aside, but that a court of law could not 
recognize such trust, even if it were set out. 
Ridout v. Burris, 17 C. V. 88.

Sec Leys v. Withrow. 38 U. C. It. 001 ; 
Amies v. Dornun, 19 (J. IV 299; Parsons v. 
Crahh, 34 V. C. II. 130. ante V. 0.

VII. Trustees.
1. Appointment and Removal of.

(a) Appointment of A'cic Trustees by the

Application for —• Forum.] — An appli
cation by petition (without suit) for the ap
pointment of a new trustee under Imperial 
Act 13 A; 14 Viet. c. 09, should lie made in 
court and not in chambers. In re Lash. 1 Ch. 
Ch. 220.

Death of Acting Executor and Trus
tee— Probate.]—L. appointed M. and K. exe
cutors and trustees of his will for the manage
ment of his property thereby bequeathed 
(which was personalty) and the payment of 
the legacies ; and he afterwards added and 
signed a memorandum as follows : "If any
thing should happen to the trustees, I ap
point It. to be one of the trustees.” M. provedSee Porieous v. Reynar, 13 App. Cas. 120.
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the will j after his death, lx. renounced :— 
11. id. that M.’s executor did not represent the 
testator, L. ; and that It. was entitled to 
probate. In re DeLaronde, lit Gr. 110,

Death of Sole Trustee Appointment of
Two—Cestui que Trust.]—-Where th...... art
appoints a new trustee, it will be satisfied 
with one. Where the trustee appointed by a 
will laid died, and lie who was named by the 
testator to succeed him was out of the juris
diction, and shewn to be an unsuitable per
son, the court appointed in his place a cestui 
que trust under the will, whom the testator 
had named as a trustee thereof under certain 
contingencies which had not occurred ; but 
directed another to be associated with him, 
although the will provided for one trustee 
only acting in the trust at one time. In re 
Dillon's Trusts, 3 U. L. J. 12U.

Death of Surviving; Trustee.]—A tes
tator. by a codicil, directed that the trustees 
named in his will, or the survivor of them, or 
the heirs, &c., of such survivor, should, during 
the minority of his children, have power to 
appoint some person whom they might think 
lit and competent to take charge of and carry 
on his business as it had been carried on dur
ing his lifetime, and to pay the person so 
appointed a salary. The surviving trustee 
died intestate, leaving his widow, who ad
ministered to his estate, but declined acting 
as a trustee under the will ; and his eldest sou 
being an infant, and therefore incapable of 
acting as such trustee, the persons interested 
under the "ill filed a bill for the appoint
ment of a new trustee :—Held, that, under the 
circumstances, the parties were entitled to 
have a new trustee appointed. Lyon v. Itadcn- 
hurst, 5 Gr. 544.

--------  Executors — Creator of Trust.]—
There is nothing anomalous, nor is there any 
incompatibility, in the creator of a trust 
being a trustee thereof and seeing to the 
due execution of the trust. A trust was cre
ated in favour of two trustees and the 
survivor, and the executors and administra
tors of such survivor. The executors of the 
survivor, one of whom was the creator of the 
trust, proved his will. A petition, verified 
by affidavit, was afterwards presented by the 
executors, setting forth that at the time of 
proving the will they were not aware that 
they thereby became trustees of the trust 
estate, and one of them, the creator of the 
trust, swore that had lie been aware that such 
would be the effect of proving the will, lie 
would not have done so. The court thought 
this a sufficient reason for appointing new 
trustees, and, under the circumstances, the 
adult cestui que trust consenting, ordered the 
trustees to be paid their costs of the appli
cation out of the estate. In re llclliwelis 
Trusts, 21 Gr. 34tj.

Number of Trustees.]—It is contrary to 
the course of the court, without some very 
special reason, to sanction the appointment of 
one trustee in place of three. Kingsmill v. 
Miller, 15 Gr. 171.

Personal Trust not Transferable to 
New Trustees. | — A testator by a codicil 
directed that the trustees named in his will, 
or the survivor of them, or the heirs, &c., of 
such survivor, should during the minority of 
his children have power to appoint some 
person whom they might think fit and com

petent to take charge of and carry on his 
business us it had been carried on during his 
lifetime, and to pay the person so appointed 
a salary. The surviving trustee died intes
tate. leaving his widow, jrho administered to 
las estate, but declined acting as a trustee 
under the will, and his eldest son being un 
infant and therefore incapable of acting as 
such trustee, the persons interested under the 
will filed a bill for the appointaient of a new 
trustee :—Held, that the powers given by the 
codicil were personal to the trustee named in 
the will, or the survivor, or the heirs. Ac., of 
the survivor, and could not be exercised by 
any trustee appointed by the court. Lyon v. 
Dadcnhurst, 5 Gr. 544.

By a clause in a marriage settlement, it 
was stipulated that trustees should at their 
option, during the life of the intended hus
band. permit him or the intended wife to take 
and use the rents, issues, and profits of the 
trust estate to their own use ; and a subse
quent clause provided that new trustees should 
be appointed in certain contingencies. Upon 
a bill filed by the wife to appoint a new trus
tee by reason of the residence of one out of 
the jurisdiction :—Held, that this trust was 
one of personal confidence, and could not be 
executed by a trustee appointed by the court. 
And the husband not having been heard of 
for upwards of four years, the court appoint
ed a new trustee, and directed him to pay 
one-half of the rents to the plaintiff, and the 
other half to be invested for the benefit of 
the husband. Tripp v. Martin. 1» Gr. 20.

Land was vested in trustees by a deed, 
which provided, “ that all or any part thereof 
should or might be absolutely sold by the said 
trustees, or the survivor of them, his executors 
or administrators, with the consent in writing 
of the cestuis qui trust, or the survivor of 
them, and after the decease of the said par
ties of the first and second parts, then, in the 
discretion of the trustees, for any price which 
they, the trustees or trustee, should think 
reasonable : and the money to arise from the 
sale to be paid to the said trustees or the sur
vivors, &c., without any obligation on the 
purchaser to see to the application thereof, so 
as In- shall take the receipt of the trustees or 
the survivors of them, &c.. or other only act
ing trustee or trustees for the time being, 
for the same money.” One of the trustees 
died, and the other was released from the 
trust, and two others were appointed by the 
court in their stead :—Held, on objections 
taken to an attempted sale of the trust estate 
vested in the new trustees, with the consent of 
the cestuis que trust, that the power to sell 
was a personal trust and not transferable to 
the new trustees. Itidout v. llowland, 10 Gr. 
547.

Removal of Former Trustees — Reduc
tion in y umber—Cestui Que Trust.] —One 
trustee filed a bill against his co-trustees and 
his cestuis que trust, to be relieved from the 
trust, on the grounds set forth in the bill. 
The other trustees, by answer, asked for the 
same relief on the same grounds, which were 
applicable to all, and the cestuis que trust, 
most of whom were adults, submitted to the 
relief. The court granted a reference to the 
master for the approval of new trustees in 
place of all the existing trustees. In such a 
case the court, at the instance of the cestuis 
que trust, in granting the usual reference, 
added a direction that if the master, ou taking
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the evidence, found suliicient reason for re
ducing the number of trustees, or for the ap
pointment of one of tin» cestuis que trust, ns 
one of tin* trustees or as sole trustee, he 
should report the facts and reasons to the 
court. Proud foot v. Tiffany, 11 Ur. 401.

Trustees to Receive Life Insurance 
Moneys for Infants. |—See INSURANCE, V.

See McLean v. Itruee. 20 Ur. 507 : /n re 
Curry. 23 Ur. 277 : In re T relevai and II or- 
m r. 2S Ur. 024: lie (Hhnour and W hiU. 11 
O. R. 004, post (e).

(b) Appointment of .Yrir Trusters by Persons 
Samed in Instruments or under 

Statute.

Invalid Appointment under Instru
ment— Validity under Statute—Iietroartivity 
—Sole Trustic.]—A testator devised certain 
properties to H. F. M„ J. il. M.. and D. M„ 
ns tenants in common, and charged tlie same 
with $100.000 to Ik? paid by them to his son. 
and two daughters, married women, share and 
share alike, through his wife M. M., as trus
tee as therein mentioned : and directed that at 
the death of M. M. the said $100,000 sliould 
be held by the said devisees and their survi
vors on the trusts of the will. “ unless my said 
wife shall have previously appointed, by will 
or otherwise, any other person or persons to 
be a trustee in her place, which I hereby 
authorize and give her power to do.” On 5tn 
November. 1873, M. M„ by deed, professed to 
nominate and appoint L. It. and J. U. to be 
trustees in her place under the will, and after
wards. by another deed of 0th October. 1877. 
again appointed L. R. and J. T\ to he such 
trustees :—Held, that the will only authorized 
M. M. to appoint a trustee to be such after her 
death, and neither of the appointments of L. 
R. and .1. V. was authorized by the will. 
IIeld._ however, that although R. S. O. 1877 
c. 107. s. 30. could not be invoked to author
ize either appointment, since it did not come 
into force till 31st Ilecember, 1877. yet under 
40 Viet. c. 8. s. 30 (O.l, assented to on 2nd 
March. 1877. the latter appointment was a 
good and valid one. for that Act applies to 
the case of a trustee appointed Is-fore the 
passing of it. who desires to he discharged 
from the trust, and consequently money paid 
to M. M. as such trustee, after the appoint
ment of Uth October, 1877. did not discharge 
the debt. Held, also, that the fact that L. 
R. and J. V. were the husbands of the female 
cestuis que trust, although it appeared from 
the will that the testator intended that the 
legacies should be free from the control of 
any present or future husband, did not make 
the appointment bad, although it might he 
that if the court were appointing trustees, the 
husbands of the cestuis que trust would not 
lie appointed. 40 Viet. c. 8. s. 30 (O. ) is 
very broad in its language, and a trustee who 
has from the beginning been a sole trustee 
has. under it. the same position and power ns 
a Inst retiring trustee, or a sole surviving trus
tee. Semble, that 40 Viet. c. 8. s. 30 (O. t is 
prospective and not retrospective in this sense, 
that it would not make valid the appointment 
of trustees made prior to its passing without 
authority. MeLarhlin v. L'sbornc, Maori v. 
L'sboruc, 7 U. R. 207.

Personal Disqualification—Conflict of 
Interest and Duty.]—It having been suggest
ed by the court that the appointment (as 
authorized by the settlement) of II. as trus
tee. was not one which the court would have 
made, the matter again came on for argu
ment, when it was held that H. was placed 
in a position in which his interest as one of 
the parties to the deed upon forfeiture might 
conflict with his duty as trustee, and that the 
court would not have made and could not 
sanction his appointment. In re Treleven and 
Horner, 28 Or. 024.

Power of Appointment—Successor in 
Trust—Title.] — A testator, amongst other 
things, devised certain lands to his daughter 
M., upon certain trusts as to the application 
of the rents and profits in favour of his 
daughters so long as they remained single, 
and on the marriage of any the whole benefit 
of the trust to such of them as remained 
single, and the survivor of them till her death : 
and the testator further declared, “that in 
< nse my said trustee or her successor, with 
the concurrence of my said daughters in said 
trust mentioned, and then surviving, may 
deem it prudent and expedient, they may sell 
and dispose of all said lands.” and he further 
declared that none of his “ married daughters, 
or any that may get married, shall, from 
time of said marriage, he participant, or have 
a control or claim on said trust estate or in 
the disposal thereof. . . . And I declare 
that in case of the death or marriage of my 
said daughter M., either before me or before 
the termination of the said trusts, then that 
my then unmarried daughters may and shall 
be. or those appointed under their hands and 
seals may and shall be. the trustees and ex
ecutrices or executors of this my will, and so 
on in like manner in case of the death of any 
such subsequently appointed trustees and exe
cutors. till the termination and completion of 
said trusts and final disposal of my said 
estate, it being my desire that no married 
daughter, on account of the influence that her 
husband might exercise over her, shall con
tinue to act as my trustee or executrix.” M. 
married, and the plaintiff, who was the only 
surviving unmarried sister, had contracted 
with defendant for the sale of a portion of 
the devised estate. On a bill filed by the 
vendor to enforce such contract :—Held, that 
the plaintiff had under the will power, as 
successor of M.. to make a good title, and 
that it was not necessary for M. to join in the 
conveyance. Peglcy v. Atkinson, 2<> (Jr. 383.

-------- - I'rust—Incorporation by Deference
—Title.]—T. C. K.. by a deed of 7th April, 
1870. conveyed lands to two trustees to ami 
for the sole and absolute use of his wife. C. 
R. K.. for and during the term of her natural 
life, to and for her own separate use and 
benefit, or for the use of such person or per
sons, and for such estates and interests as 
she. notwithstanding her coverture, should by 
any deed or writing under her hand and seal, 
or by her last will, appoint. R.v a deed made 
two years afterwards. T. O. K. conveyed other 
lands to the same trustees, upon the same 
trusts as were set forth in the former deed. 
Une of the trustees having died, and the other 
having removed from this Province. C. E. K., 
professing to be acting in pursuance of the 
power contained in the first mentioned deed, 
bv a deed made in 1877 appointed the plain
tiffs trustees of the lands, to hold upon the
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trusts of the deed of 1S70. By a deed poll 
made in July, 1878, C. E. K., after reciting 
these several conveyances, appointed the 
several premises upon trust to permit C. E. 
K. to use. &c.. the said lands for life, or 
until she should require the trustees to sell, 
and after her death, without such requisition 
to sell, to permit T. O. K. to use and enjoy 
the same premises for his life, and on his 
request to sell, &c., and upon the death of T.

K. and C. E. K. upon trust for their 
children in such proportions ns C.E.K. should 
appoint. &c. T. C. K. died :—Held, that the 
power in the deed of 1870 to nppoint new 
trustees was a trust, and ns such incorporated 
by reference in the deed of 1872: and that 
under these conveyances the plaintiffs could, 
on the request of C. E. K., make a good title 
to the lands in question, in fee. The manner 
in which deeds had been drawn was such ns 
to invite inquiry as to the power of trustees 
to convey; and. therefore, although the court 
had not any doubt of the effect and operation 
of the conveyances, no costs were given to 
either party, on an investigation of title under 
the Vendor and Purchasers Act. Lucaa v. 
Hamilton Real Estate Association, 20 Or. 
384.

Religions Institutions — Appointment 
under 36 Viet. r. /.Î.» (0.1] — See Lape v. 
Mackcnson, 40 U. C. R. 388. See Church.

Vesting of Estate — New Trustees.] — 
Where an appointment of new trustees is duly 
made under R. S. O. 1887 c. 110. the legal 
estate, by virtue of s. 4, vests in the new trus
tees so appointed, even though it was not 
vested in the parties making the appointment. 
In re Hunter v. Patterson, 22 O. It. 071.

(c) Removal or Discharge.

Absconding Trustee—Ex Parte Order.]
Order made on petition for the removal of

a trustee who had absconded from the Pro
vince. and for the appointment of a new trus
tee without service of the petition on the ab
sconding trustee. In re Martin Trust. 8 ('. 
L. T. Occ. N. 303.

Action for—Parties—Infants—Tutor ad 
Hoe.]—In an action to account and for re
moval from trusteeship, instituted by the party 
who had appointed the defendant trustee and 
curator to a substitution created by marriage 
contract, a tutor ad hoc to the minor children 
and appelés to the substitution, has not suffi
cient quality to intervene in said suit to repre
sent the minors. Art. 200. ('. C.. provides for 
the only case where a tutor ad hoc can be 
appointed to minors. Rattray v. Larue, 13 
S. C. R. 102.

Effect of Release of Trustee—Cove
nant— Novation — Discharge.] — See Canada 
Permanent L. and <S. Co. v. Hall, 30 O. R.

Insolvency 1ssignec—Sale of Interest.] 
—The insolvency of a trustee, or his leaving 
in debt to reside abroad, is a sufficient ground 
to remove him from the trust. An insolvent's 
reversionary interest in an estate passes to 
his assignee, and entitles the assignee to main
tain a suit in a proper case for the appoint
ment of new trustees, anil for an account 
of the estate ; but the court refused to make
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an order for the sale of such reversionary in
terest. (Jray v. Hatch, 18 Hr. 72.

Misconduct. |—A letter written by a trus
tee under a will to the cestuis que trust, 
threatening, in case proceedings were taken 
against him. to make disclosures as to mal
practices by the testator, which might result 
in heavy penalties being exacted from the 
estate, is such an improper act ns to call for 
his immediate removal from the trusteeship. 
tirant v. MacLuren, 23 S. <*. R. 310,

--------  Aetion — Parties — Attorney-
General.]—In an action by an incorporated 
educational institute for the removal of one 
of the trustees, who also acted as secretary, 
for alleged improper dealing with the cor
porate funds, judgment was given, but without 
any finding of wilful misconduct, directing 
such trustee's removal, on the ground that so 
much doubt was cast upon bis dealings with 
the trust funds that it would not lie proper 
to allow him to remain a member of the 
board. Such an action is maintainable with
out making the attorney.general a party. 
Wilberforee Educational Institute v. Holden, 
17 O. It. 43».

Removal of Co-trustees.] — When one 
of the trustees was dead and another was re
moved for misconduct, the remaining trus
tee was held entitled to lie discharged from the 
trust. Mitchell v. Richey, 13 Or. 44."».

Summary Application.]—The court will 
not upon a summary petition, or otherwise
than in un action» remove a trust......... an
executor in invitum. Re Du vis's Trust. 17 
I'. R. 187.

See Proud foot v. Tiffany, 11 Hr. 4«il ; Bald
win v. Crawford, 1 Ur. 202, post (e).

(d) Security.

Insurance Moneys.] — See INSURANCE, 
V. 3. 4.

New Trustees.]—Where this court ap
points new trustees under a will (the former 
ones being dead or insolvent), it has no au
thority to require the new trustees to give 
security. O'Hara v. Cuthibert, 1 Ch. Ch. 304.

A new trustee appointed by the court in 
the place of one appointed by will is not re
quired to give security for the due perform
ance of the trusts. O'Hara v. Cuthbert. 1 
I'h. t’h. 304, followed. Re Helps Estate, 15 
V. R. 7.

(e) Other Cases.

Decree Relieving Trustees—Provisions 
of, I urging Trust.] — I$y a marriage settle
ment certain property was conveyed to trus
tees for the benefit of the husband and wife 
during their lives—remainder to their is^ie 
(infants). After managing the estate for 
several .wars, the trustees filed a bill to be 
relieved, and a decree to that effect was made, 
which, however, contained other directions, 
and under these and subsequent orders the 
expenditure of a part of the corpus of the 
estate in improving the trust property, and 
furnishing the dwelling house of the parents.
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and some other variations of the trusts, were 
authorized. One solicitor acted for all the 
vestiiis quo trust. On the cause coming on for 
further directions, the court refused to carry 
out tlie decree and orders which had been 
so obtained. Itald win v. Crawptrd. 1 Or. 2U2.

Execntor —Release.]—A release by an ex
ecutor who is also a trustee does not amount 
to a relinquishing of the trust. /><»« d. R< r- 
ringir v. Jliscotv, li ( ». S. 2d ; /Joe <1. Roger 
v. Claus. 4 O. 8. 140.

Powers of New Trustees - Mortgage — 
Assignment_— Power of Sale.] — 11. 8. O. 
1877 c. H»7. s. 55, provides that every new 
trustee shall have the same powers, authori
ties, ami discretions, and shall in all respects 
act as if he had originally been nominated 
a trustee by the deed, will, or other instrument 
creating the trust. Where a mortgage made 
in favour of two trustees of a marriage settle
ment. and which contained a power of sale 
exercisable by them, but not by an assignee of 
the mortgage, not being in conformity with 
the Short Forms Act, was, together with the 
lands therein, on the resignation of the trus
tees. assigned to a new trustee appointed in 
their place :—Held, that the new trustee stood 
in the place of the former trustees, and could 
exercise the power of sale, not as an assig
nee of the estate, hut as if appointed <n trus
tee by the deed creating the trust. Rc Gil- 
mour ami White, 14 O. 15. (51)4.

2. Compensation and Allowance.

(a) Care and Management.
Absence of Agreement. | — A trustee 

appointed by a deed is. without express agree
ment, entitled tv compensation for his services 
as^such trus.ee. Ueedes v. Graham, 20 Gr.

Absence of Provision in Deed.]—In
the Province of Nova Scotia prior to the 
passing of 51 Viet. c. 11, s. 00. the rule of 
English law relating to commission to trus
tees was in force, and no such commission 
could be allowed unless provided by the trust. 
Power v. Meagher, 17 S. C. It. 287.

Amount Allowed — Appeal.] — What is 
proper compensation to be allowed to a trus
tee for his management of the trust estate, is 
a matter of opinion, and even if, in granting 
the allowance, the court below may have erred 
on the side of liberality, that alone is not suffi
cient ground for reversing the judgment. 
Where the master allowed $125, which the 
court increased to $250, the court of appeal 
refused to interfere. McDonald v. Davidson, 
(5 A. It. 520.

--------- Provisions of Deed.]—Where the
compensation is fixed by the deed, the master 
cannot reduce the amount. Heron v. Moffatt, 
7 P. 15. 438.

---------Services—Appeal.]—The master has
lower to allow a lump sum to a trustee as 
lis remuneration for the care and manage
ment of real estate, but to entitle him to such 
sum there ought to be evidence to enable the 
court reasonably to see that the services for 
which such sum is asked have been rendered, 
and to make a proper allowance therefor.

Where a master fixed a sum, on evidence not 
sufficiently particular, the case, on appeal, 
was referred hack to him. with leave to the 
trustee to give proper evidence. The trustee 
to pay the costs of the appeal ami the addi
tional costs in the master's office. Stinson v. 
Stinson, 8 P. It. 5(50.

---------  Sum in Lien of Commission—.Ip-
peal.]—Trustees under a marriage settlement 
exchanged an investment of the estate in 
Manitoba lands into the stock of a land com
pany. Nothing by way of income bail ever 
been realized from either land or stock, and 
it was stated that both were valueless. The
responsibility of making the exchange was 
taken away by the consent of those interested : 
—Held, that a percentage upon the nominal 
value of the stock was not the way to arrive 
at the trustees’ remuneration, but that they 
should lie allowed a sum to cover their trouble 
in making the exchange : and the allowance 
made by a referee was reduced from $1(52.50 
to $50. Re Prit tie Trusts. 13 P. It. 10.

-------— Value of 11'orA-.]—Where compensa
tion was given to trustees by the trust deed, 
not in a lump sum. and they had failed in some 
points of their duty, the master did not con
sider that lie could deprive them of compensa
tion. but held that lie could determine on the 
value of the work done, and make a corres
ponding allowance, ('it g Hank v. Maul son, 
3 Ch. Vh. 3554.

Commission — Collection of Rents — 
Agent.]—Certain rents were collected by the 
trustees through an agent, whom they paid 
by commission :—Held, that they were justi
fied in employing an agent to make the actual 
collections for them, hut were bound to look 
after the agent, and for their care, trouble, 
and responsibility were entitled to an allow
ance of two and a-hulf per cent, upon the 
rents collected. Rc Prittie Trusts. 13 P. 15. 
1».

---------  Income—Corpus—Krtra Services.]
—Trustees on assuming the trust estate are 
not to be allowed a commission for merely tak
ing the same over; but trustees, properly deal
ing with the estate, and handing it over on the 
determination of the trust, are entitled to one 
commission, for the receipt and proper appli
cation of the estate, payable out of the corpus. 
Trustees are not entitled to a commission for 
the investment or reinvestment of the funds 
of the estate. They are entitled to a commis
sion on the receipt and payment of the in
come of the estate, payable out of the income, 
and to a compensation for looking after the 
estate, payable out "f the corpus. Trustees 
may not unreasonably be allowed something 
for services not covered by the commission 
awarded. Rc Ilerkeleg's Trusts, S P. It. 193.

--------  .1/oncj/ no# Received—Wilful De
fault.]—A commission should not in general 
be allowed to an executor or a trustee in re
spect of sums which he did not receive, but is 
charged with on the ground of wilful default. 
Raid v. Thompson. 17 Gr. 154.

Effect of—Surrogate Ac#.]—The old rule 
as to compensation of trustees has only been 
abrogated by the Surrogate Act n< regards 
trusts under wills. Wilson v. Proudfoot, 15 
Gr. 103.
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Municipal Debentures—Liai.]—A per

son lo whom municipal debentures in aid of 
a railway company are delivered in trust to 
!*• I landed over to the company upon the com
pletion of the railway is a trustee within s. 
.‘!S of It. S. O. 1887 c. 110. and entitled to a 
lien on the debentures until that compensa
tion is paid. Judgment in 28 O. It. 100 (sub 
nom. in re Ermatinger) affirmed, but the
amount of compensation reduced. In re Til- 
*onburgh, Lake Eric, and Pacific R. 11". Co.. 
24 A. It. 378.

Payment of Allowance -Condition of 
Coimyanee—Ascertainment of Amount—Re
port.]-—The rule of decision in equity which 
requires that the expenses incurred by a trus
tee in the execution of his office shall be satis
fied before the cestui que trust or his assignee 
can compel a conveyance of the trust estate, 
applies to the commission or allowance to a 
trustee for his care, pains, and trouble under 
::7 Viet. C. 1) (O.l Where on a reference to a 
master to take an account of a trustee's deal
ings with an estate, that officer omitted to 
ascertain the amount of the trustee’s charges, 
costs. &c„ a reference back to ascertain it was 
directed at the hearing on further directions : 
and the fact of the master having reported 
that the trustee had omitted to keep any regu
lar set of books shewing a debtor and credi
tor account of his dealings with the estate, 
but not stating that for that reason he had 
been unable to ascertain the amount, was 
not considered a sufficient reason for his hav
ing omitted to find the amount of such claim. 
I.ifn Association of Scotland v. Walker, 24 Gr. 
203.

Provisions of Will.]—Where a testator 
provides by his will for the payment to ex
ecutors for their services, any presumption 
that any undisposed of residue of personalty 
is intended for them beneficially is effectually 
rebutted; and the fact that by law they are 
entitled to lie paid a compensation without 
any provision made therefor by the will, is 
immaterial. Loveless v. Clarke, 24 Gr. 14.

--------  Veto Trustée—Amount Allowed.]—
Semble, that the limitation of a will as to 
the amount to be paid for the services of the 
original trustees under it. does not apply to a 
trustee afterwards appointed by the court, 
at the instance of the cestui que trust. Wil
liams v. Hoy. 9 O. It. 534. distinguished. 
Freeborn v. vondueen, ir. p, R. 2<H.

Public Trust — Town Commissioners.]— 
Trustees of a municipality are entitled, under 
the general provisions of the Act of 1S74 (37 
Viet. c. 9 (O.) ), to a commission on moneys 
passing through their hands ns compensation 
for their care and trouble in the management 
of the trust. The commissioners of the Co- 
bourg town trust were, therefore, held so en
titled. In ro Commissioners of Cobourg Town 
Trust. 22 Gr. 377.

--------  Harbour Commissioners — Amount
Allowed—Private Interest of Commissioner.] 
—Held, following In re Commissioners of 
Cobourg Town Trust, 22 Gr. 377. that the 
commissioners of the Toronto harbour were 
entitled to compensation for their services; 
and this whether the harbour belonged to the 
Dominion or the provincial government, as. 
in the event of it being found to belong to the 
Dominion, it must be assumed that the Dom
inion government intended the commissioners

to be subject to the law of the Province in 
which the trust was to be administered. The 
sum to be allowed should be such as would be 
a reasonable compensation for the services 
rendered, and at the same time such a moder
ate amount as would not be an inducement to 
members of the city council, or of the board 
of trade, or others, to seek the office for the 
sake of the emolument. The duties of the 
office being shewn to be not at all onerous, 
an allowance of .$.",(i a year was named as 
sufficient to obtain the services of the right 
class of men to discharge them. The rule 
that a trustee must not have a personal inter
est in conflict with his duty as such trustee, 
applies ns well to public as to private trusts. 
Therefore, where one of the commissioners of 
a harbour had large landed interests adjacent 
to and upon one part of it. and was interested 
in having that portion of the harbour im
proved. the court, on directing an allowance 
to he made to the commissioners for their ser
vices. expressly excepted the commissioner 
so interested from participating therein, and 
this although he had not applied for any com
pensation, and had at the board of commis
sioners opposed any such allowance being 
made. Re Toronto Harbour Commissioners, 
28 Gr. 196.

Retention ont of Estate.]—-A trustee 
is entitled to retain his commission from 
time to time out of moneys received, without 
waiting for the completion of his triist duties.
Heron v. Moffett, 7 r. B. 188

Trustees under Will—Executors.]—The 
rule of the court is to allow compensation to 
trustees of real estate under a will, as well 
ns to executors. Itald v. 'Thompson. 17 Gr. 
154.

Son Christie v. Saunders. 2 Gr. 395 ; Heron 
v. Moffatt. 22 Gr. 370 ; Hours v. Hams. 29 
Gr. 90; llurn v. diffnrd. 8 V. R. 44 : Bum v. 
Burn. 8 O. R. 237 : Taylor v. Magrath. 10 f>. 
R. 000 ; Itc Bolt and Iron Co.. Livingstone's 
Case, 14 O. R. 211. 10 A. R. 397.

See, also. Kxecvtors and Administra
TORS. VII. 2.

(b) Expenditure.
Capital Maintenance and Education — 

Infant.]—Trustees may be allowed payments 
made for maintenance and education out of 
their capital. I’nder a general administration 
decree, the master may. without any special 
direction, take evidence ns to such payments 
by executors, out of the infant’s shares of 
capital, and report the facts. Stewart v. 
Fletcher, 10 Gr. 235.

Improvements — Infant Cestui que 
Trust.] — The principal that when a trustee 
expends his money upon the estate, and there
by increases its value, the property will not 
Is* wrested from him without repaying him the 
expenditure by which the estate has been 
substantially improved, acted upon in the case 
of an infant cestui que trust. Revis v. Boul
ton, 7 Gr. 39.

Invalid Trust—Expenses of Executing.] 
—It is incident to the office of a trustee that 
the trust property shall reimburse him for his 
expenses in administering the trust ; and a 
clause so indemnifying a trustee is infused
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into every trust deed : and the statute It. S. 
U. 1877 c. 1U7, s. 3. dues little more than what 
courts of equity had been accustomed to do 
without any statutory direction. Therefore, a 
trustee who has been induced by a settlor to 
accept a trust under an instrument void by 
the law of the settlor’s domicile, is entitled to 
be reimbursed by such settlor for all his ex
penses incurred in the execution of the trust. 
Hughe* v. Bees. 10 1\ It. 301.

Semble, that, though the trust deed in ques
tion was invalid, and notwithstanding Smith 
v. Dresser, L. It. 1 Eq. 001, 35 Beav. 378, 
yet, as against one who himself assisted in 
creating the trust, a trustee acting under it 
would have been entitled to expenses incurred 
in respevt of it: but upon the facts stated 
in ill-1 report, it was held that the «un** 
claimed were not shewn to have been incurred 
in respect of the trust deed. 8. C'.. 9 Ü. It. 
198.

See Executors and Administrators, 
VII. 3.

3. Coats and Expenses.

Costs of Action for Account.]—Where
a creditor brought an action for an account j
against the assignee for the benefit of creditors I 
of his debtor, after demanding copies of the I 
assignee's accounts, but without expressing 
any desire or making any attempt to inspect 
the accounts, and without waiting a reason- J 
able time for preparation of copies, the as
signee was allowed his costs as between soli- 
citor and client out of the balance of the es
tate in his hands, and in case of deficiency 
the plaintiff was ordered personally to pay it. 
The mere fact that a trustee in rendering an 
account to his cestui que trust, claims that he 
has in his hands a smaller sum than is found 
to be due by him when his accounts are taken 
in court, does not disentitle him to the costs 
of an action against him for an account. 
Sand ford v. Porter, 10 A. R. 505.

Connsel Fee for Advice.]—Held, that 
the master had properly allowed to defendant, 
in his accounts, a fee of $10 paid by him to 
a counsel for advice as to his action in re
spect of two assignments of a policy of insur
ance. IIapes y. IIapes. 39 Gr. 90.

Expenses of Prosecuting Speculative 
Undertaking.]—Where certain persons, in
cluding advanced money to complete the 
building of a yacht at Cobourg. in order to 
sail for prizes at New York and Philadelphia, 
and scrip under seal was executed, declaring 
that G. was to hold the yacht in trust as se
curity for the advances : and G. incurred cer
tain running expenses in taking the yacht 
to the race :—Held, that G. was entitled to a 
first charge on the proceeds of the sale of the 
yacht, for these expenses, as they had been 
incurred in prosecuting the enterprise for 
which the trust was created. Burn v. (lifford.
8 P. It. 44.

Fire Insurance Premiums.]—A trustee, 
unlike a mortgagee, is entitled to insure the 
trust property, and charge the premiums paid 
against it. without any express stipulation to 
that effect in the instrument creating the trust. 
Heron v. Moffatt, 3*2 Gr. 370.

Preparing Accounts—Costs of Action— 
Commission—Sum Paid to A gent.]—Held, by

the muster in ordinary, that the amounts paid 
by (J. M. to a professional land agent in con
nection with the sale of the property, and a 
certain sum paid by C. M. to a professional 
accountant for making up an account, should 
be allowed to him in his accounts. But 
that sums paid by c. M.’a executors to 
a professional accountant for making up the 
account brought in by them into the 
master's office, and a certain sum paid to 
C. M.’s solicitors on account of their costs 
in the action, should not l>e allowed to 
C. M. in his accounts. Held, also, by the 
master in ordinary, that C. M. as trustee- 
solicitor. was not entitled to profit costs, but. 
nevertheless, he was entitled to a commission 
of five |M>r cent, on the amounts coming to 
A. M. and T.. less a certain sum paid as com
mission to a laud agent for effecting the sale 
of the property, since double commissions can
not lie allowed. Taylor v. Maqrath, 1(1 O. It. 
609.

Solicitor for Trustee— Proceedings — 
Liability—Advice.]—It is the duty of a soli
citor to inform his client, when a trustee, 
as to the advisability of taking proceedings 
and incurring costs, when it may become a 
question whether the costs will have to be 
paid out of his private funds or out of the 
trust fund or estate. Butterfield v. Wells. 
4 U. R. K18.

--------  Taxation of Bill—Cestui quo Trust.]
—Any one cestui que trust may. in the dis
cretion of the court, obtain an order under 
the third party clauses of the Solicitors Act 
for the taxation of a bill of costs for busi
ness connected with the trust estate of a 
solicitor employed by the trustee. Sundford 
v. Porter, 16 A. It. 565.

Solicitor-Trustee — Profit Costs.1—The 
rule that a trustee acting aa a solicitor of 
the trust is entitled to costs out of pocket 
merely, applies only when the costs are pay
able out of the trust funds, not when payable 
by an adverse party. Meighen v. Buell. 34 
Gr. 503, distinguished. Colonial Trust Co. v. 
Cameron, 34 Gr. 548.

On rehearing the order as reported 24 Gr. 
503, disallowing to a solicitor-trustee costs 
other than costs out of pocket in suits to 
which he was a party, reversed. Meighen v. 
Buell, 25 Gr. 0U4.

See Itc Mimico Srtccr Pine and Brick Mfg. 
Co.. J’carson’s Case, 20 O. It. 289 : Taylor 

v. Magrath, 10 O. It. 669.
See ante V. 3.

4. Duties and Liabilities of Trustees.

(a) Accounts.
Abandonment of Item by Cestui Que 

Trvst—Evidence of—Interest.]—The bolder 
of two insurance policies, on which actions 
were pending, assigned the same to M. as se
curity for advances and authorized him to pro
ceed with the said actions and collect the 
moneys paid by the insurance companies there
in. By a subsequent assignment J. became en
titled to the balance of said insurance moneys 
after M/a claim was paid. The actions result
ed in the amount of one policy being paid in 

I full to the solicitor of M„ and for a defect in
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the other polity the plaintiff in the action 
thereon was nonsuited. In 188tl M. wrote to J. 
informing him that S suit hud been instituted 
for reformation of the latter policy and pay
ment of the sum insured, and requesting him 
to give security for costs in said suit, pur
suant to a Judge’s order therefor. J. replied 
that, as he had not been consulted in the 
matter, and considered the success of the suit 
problematical, he would not give security, and 
forbade M. employing the trust funds in its 
prosecution. M. wrote again, saying: "As I 
understand it. us far as you are concerned, 
you are satisfied to abide by the judgment in 
the suit at law, and decline any responsibility 
ami abandon any interest in the equity pro
ceedings:" to which J. made no reply. The 
solicitor of M. provided the security, and pro
ceeded with the suit, which was eventually 
compromised by the company paying some
what less than half the amount of the policy. 
Before the letters were written J. had brought 
suit against M. for an account of the funds 
received under the assignment and In iss7. 
more than a year after they were written, a 
decree was made referring it to a referee to 
take an account of trust funds received by 
M.. or which might have been received with 
reasonable diligence, and of all claims and 
charges thereon prior to the assignment to J„ 
and the acceptance thereof. On the taking 
of the account M. contended that all claim 
on the policy had been abandoned by the above 
correspondence, and objected to any evidence 
relating thereto. The referee took the evi
dence. and charged M. with the amount re
ceived. but on exceptions by M. to his report 
the same was disallowed :—Held, that the sum 
paid by the company was properly allowed by 
the referee: that the alleged abandonment took 
place before the making of the decree which 
it would have affected and should have been so 
urged : that M. not having taken steps to have 
it dealt with by the decree could not raise it 
on the taking of the account : and that, if 
open to him. the abandonment was not estab
lished. as the proceedings against the company 
were carried on after it exactly as before, 
and the money paid by the company must be 
held to have been received by the solicitor ns 
solicitor of M„ and not of the original holder. 
Held, further, that the referee, in charging M. 
with interest on money received from the date 
of receipt of each sum to a fixed date before 
the suit began, and allowing him the like in
terest on each disbursement from date of pay
ment to same fixed date, had not proceeded 
noon a wrong principle. Jones v. McKean. 
27 S. C. It. 240.

Appropriation of Receipts—Claim of 
Truster—Intercut — Principal.]—It appeared 
that in 1880, on T.’s solicitors demanding an 
account from C. M. of his dealings with a cer
tain trust estate. C. >1. employed S.. a profes
sional accountant, to make out from his books 
a detailed account, and S.. in so doing, applied 
receipts from time to time in liquidation of 
the principal moneys due to C. M. under the 
trust deed. Instead of applying them In the 
first instance in liquidation of the interest ac
cruing due thereon, and the account so drawn 
up was delivered to the solicitors of T. An 
affidavit of C. M., moreover, was produced in 
the master’s office, wherein lie stated that this 
account was correct, and made out under his 
supervision, and he spoke to the same effect 
in an examination taken de bene esse in this 
action. After judgment in this action, which 
referred it to the master in ordinary to rake 
account of C. M.’s dealings as trustee, and

before the same was taken into the master's 
office. (*. M. died, ami on return of the mas
ter’s warrant to bring in the account. .XI.'s 
executors brought in a new account, differ
ing from that rendered as aforesaid to T.'s 
solicitors, in that they applied receipts in liqui
dation in the first instance of the interest ac
cruing on ('. M.'s claim, which method mode 
a difference in the result of many thousand
dollars. No account had ....... rendered to A.
M. :—Held, that us against T.. >1. and his
executors were bound by the account previous
ly rendered to T.'s solicitors and by the method 
of appropriation of receipts to principal con
tained therein, but were not so bound as 
against A. M.. as against whom the account 
brought in by ('. M.'s executors could stand. 
In the account thus delivered in 1880. after the 
principal moneys were satisfied by application 
as afo/esaid of receipts, interest was charged 
at ten per cent, on all subsequent receipts 
against C. M. :—Held, that this was an error 
in the account, and the executors of C. M. 
w-M-e not bound by it. and to this extent the 
a omit might he rectified. McGregor v. Gnul- 
in, 4 V. ('. it. considered and distin
guished. Taiitor v. Mayratli. 10 O. It. 1100.

Inspection by Cestui Qne Trust—Fur- 
nishiny Copies.]—It is the duty of a trustee, 
or other accounting party, at all times to have 
his accounts ready, to afford all facilities for 
their inspection and examination, and to give 
full information whenever required. As a gen
eral rule lie is not obliged to prepare copies 
of his accounts for the parties interested, 
though if. for example, the cestui que trust or 
principal lives at a distance from where the 
trust affairs are being carried on. or in a 
foreign country, it would be the duty of a 
trustee to give all reasonable information and 
explanations by letter: and even, if requested, 
but at the expense of the cestui que trust, to 
prepare and transmit accounts ami statements. 
Bondfori v. Porter, 16 A. II. 866,

Rendering Accounts tc Cestui Que 
Trust—Inspection—Costs.]—A trustee must 
use reasonable diligence to have the accounts 
of the trust ready, and to render them with
in a reasonable time after demand on behalf 
of the cestui que trust: and where a trustee 
wholly neglected this duty, though he offered 
his Imoks for inspection by the parties interest
ed. he was charged with the costs of the suit 
up to the hearing. Itandall v. Burrotcc*, 11 
Or. 364

See Burn v. Burn, 8 O. R. 2fl7 : "Sash v. 
McKay, 1Ô Gr. 247.

Bee ante V. 1.

(b) Act8 of .{pent or Co-trustec.
Co-executor — Sale and Assignment of Be- 

curity—Effect of.]—A. and R.. executors and 
trustees under a will with power of sale, sold 
ami took a mortgage to secure purchase 
money, they being in the recital named ns exe
cutors. R, without the knowledge or consent 
of A., assigned the mortgage and nnnroprinted 
the consideration money to Ills own use :— 
Held, that no estate passed under the assign
ment. except so far as the trust estate might be 
found debtor to R. : and also that, as between 
the contending equities of the trust estate and 
the assignee, the maxim qui prior est in tem
pore potior est in jure, would apply in favour
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of tli«> trust estate. Henderson v. II ««></*, If 
Hr Ü39.

—-——_ Security in Xante of—Payments 
— Validity.'] — Five executors and trustees 
took mi assignment of a mortgage to 
two of their number, described therein ns exe
cutors and trustees under the will of the tes
tator. the assignment containing no further 
reference to the will. The agent for the five 
thereupon gave notice to the mortgagor that 
the assignment had been made to the execu
tors, and it did not appear that the mortgagor 
had any other notice of the assignment :— 
Held, that he was justified in assuming that 
the assignment was made to the executors as 
such : and payments to one of them, made 
bouft fide, were held valid. Eicart v. Dryden, 
13 Hr. frf).

Confidential Clerk—Embezzlement.] — 
Where a trustee, a solicitor, allowed a con
fidential clerk and cashier of the firm of which 
lie was a member, to receive occasionally in his 
(the trustee's) absence moneys payable to the 
estate, and issue his ( the trustee's ) receipt 
for the same, and the cashier, after receiving 
a payment, embezzled the same:—Held, that 
the trustee was not liable to make good the 
loss to the estate. Re ,1/c.l/. Trust, 28 C. L. 
.1. 502.

Co-trustees — Ayreement for Lease — 
Specific Performance.] — Where two of four 
trustees entered into an agreement for the 
lease of certain trust property to the plaintiff, 
but without the knowledge or assent of the 
other two. to whom under the circumstances 
notice of the agreement could not be imputed, 
specific iterformnnce of the agreement was re
fused. McKelvey v. Rourke, 15 tir. 380.

----------  Era tid — Cheque — F or yin y In
dorsement.] I... a trustee under a will, re
lying upon the report of his co-trustee, a 
solicitor, in investing moneys of the estate, 
that lie had made a loan on satisfactory se
curity. joined him in signing a cheque on the 
estate bank account payable to the order of 
the alleged borrower. The solicitor-trustee in
dorsed the cheque by forging the payee's name, 
obtained the money, and aliseonded : Held, 
that !.. was not chargeable with the loss. Re 
McLatehie. Preston v. Ltslie, 30 O. It. 170.

Managing Trustee f'o-trustcc abroad.] 
—The circumstance that one trustee /esMes in 
n foreign country justifies his delegating m his 
co-trustee the right to receive payment of 
mortgage moneys due to the trust, and this 
notwithstanding that the instrument creating 
the trust directs that none of the powers given 
thereby shall be exercised while there is only 
one trustee. In re Iluntly. 7 C. L. T. Oce. 
N. 251.

---------- Misappropriation by — Representa
tions to Co-trustee.] — Trust funds which 
stood in the name of txvo trustees ( A. and 
R.) and were paid out on the cheques of the 
two, got into the hands of one A., who was 
the acting trustee, and were misapplied by 
him without the knowledge of the other. R. 
The primary cestui que trust was a married 
woman : the trust deed contained a clause in 
restraint of anticipation ; and there was a 
trust over with a limited power of appoint
ment. R. insisted that he was not liable, as 
lie had become a trustee at the request of the

lady and her husband, and it hud been repre
sented to him that his name only was wanted ; 
that his co-trustee. A., was to do the business 
Part of the trust ; and that he. R„ was to 
have no trouble about it:—Held, that these 
representations did not exempt R. from the 
duty of seeing that the trust money was prop
erly applied. Mickhburyh v. Parb r, 17 tir.
503.

----------  Moneys not Entered on Hooks.]—
A trustee is bound to exercise a prudent super
vision over the acts of an agent, or a co-trus
tee appointed or acting as agent or manager, 
for his co-trustee : and where he neglects this 
duty, he makes himself liable for losses occur
ring through the acts of such agent or man
ager. Rut a trustee in this position was not 
held liable for moneys received by the agent 
or co-trustee acting as manager, which were 
not entered on the books (to which the trus
tee charged had access I and which he could 
not have discovered by any vigilance he might 
have used. A trustee is liable for the acts of 
an agent in whose appointment he has con
curred. and whose defalcations would have 
been discovered by an ordinary inspection of 
the books kept by him. City Bank v. Maul- 
son, 3 Ch. Ch. 334.

Trustee for Sale of Lands - 1 uthority 
of Solicitor for—Solicitor's Clerk.]—Defen
dant was a trustee under the will of P. for 
the sale of the property in question. In 
1834 a friendly suit was instituted in England. 
(where the trustees and all the parties inte
rested under the will resided) for the execu
tion of the trusts of the will, and a decree 
was made for the appointment of a receiver, 
and the sale by him of the testator’s lands 
in Upper Canada. A receiver appointed in 
this suit having died, a considerable period 
elapsed before another was appointed. Dur
ing this interval the Canadian solicitors for 
the estate continued to sell the lands, and 
manage the property as theretofore, under the 
authority of the trustee. While so acting, the 
plaintiff applied to them to purchase this land. 
The clerk who attended to the business of the 
estate had been authorized to buy a few lots 
for himself at the prices at which they were 
for sale to others; and. acting upon the 
strength of this general authority, he. without 
their knowledge, contractée! in his own name 
and behalf, with the plaintiff, for the sale of 
the lot at £250. and gave the plaintiff his own 
bond for a deed, and received from him the 
purchase money. The plaintiff supposed the 
clerk was acting for the defendant, and was 
authorized to act for him. The clerk some 
time afterwards entered in the solicitors book 
of sales, and subsequently in an account trans
mitted to the defendant, a sale of the hr to 
another person at £150, and charged the plain
tiff with that amount as assignee of the pre
tended purchaser. A deed of conveyance t- 
the plaintiff, reciting a sale to him at £150. 
was prepared by and under the directions of 
the clerk, and was transmitted by the solicitors 
with other deeds to the trustee for execution, 
and retained bv the latter for some time, but 
was not executed :—Held, that there was not 
any contract which the court could enforce 
against the trustee, but. as a suit was to some 
extent necessary to ascertain the truth satis
factorily. and the same was rendered unne
cessarily expensive by the unqualified denial 
of the defendant that the solicitors had any 
power to sell lands, the court, in dismissing 
the hill, refused the defendant his costs. Rats 
v. Tyler. 11 Hr. 342.
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Trustee under Voluntary Settlement

—Arrangement irith Settlor.]—At and before 
waking a voluntary settlement of real estate, I 
the settlor stipulated orally with the trustee 
that the settlor's son should receive all moneys 
receivable under it, and should accumulate 
and dispose of the same by investment or 1 
otherwise, and that the trustee himself should 
have no trouble or concern in the matter. The 
son accordingly received the rents for several 
years, and, without the knowledge of the trus
tee. misappropriated them :—Held, that the 
trustee was not liable. Mitclull v. Ritchey. 
12 (Jr. 88. 11 Gr. 511.

See poet 5.
See. also. Executors and Administrât

(c) Improper Alienation of Trust Property.
Alienation of Land Conveyed in 

Trust or Dedicated for Public Pur
poses.]—See Municipal Corporations, XI. 
—Way. III. 4.

Assignment by Insolvent to Creditors
—t 'imposition—Distribution.] A trader, in 
insolvent circumstances, made an assignment 
of his property to several of his principal 
creditors, in trust, for the benefit of his cred
itors generally. Afterwards it was agreed 
that the creditors should accept 20 per cent, 
of their demand, and discharge the debtor, 
whereupon the plaintiffs and other creditors 
executed a deed to carry out this agreement. 
Before payment of the composition, however, 
the trustees reassigned the property to the 
debtor, on his undertaking to pay the several 
creditors the amount of their claims, which 
he did pay to the trustees but failed to pay 
to the plaintiffs :—Held, that the trustees 
were liable to make good to the plaintiffs the 
sum coming to them, if the property which had 
been assigned to them by the debtor was suffi
cient to realize the amount of the composition
agreed on ; and as t<> this, if desired by the
trustees, an inquiry by the master was di
rected. Adtional Hank of Albany v. Moore, 
21 Gr. 2<K>.

Mortgage —Quit Claim—Consideration.] 
—A cestui que trust of land created a 
mortgage by an assignment absolute in 
form, for a nominal consideration, but 
neglected to intimate to the trustee that the 
transfer was intended to operate ns security 
only. In fact the land purported to be 
conveyed to the trustee had already been sold 
and conveyed to the purchaser. The 
trustee, without calling for the production 
of the assignment by his cestui que trust, exe
cuted a conveyance by way of quit claim to 
the original vendor, who conveyed other lots 
in their stead, absolutely, to the assignee of 
the cestui que trust :—Held, reversing the de
cree below, <i Gr. 48Ô. that the trustee was 
not, under the circumstances, answerable for 
any loss that had been sustained by the party 
beneficially interested. Ford v. Chandler. 8 
Gr. 85.

--------  Rtleasc by Mortyayce—Representa
tion».]—The owner of real estate mortgaged 
it. and afterwards sold and conveyed a por
tion by a deed containing absolute covenants
• 'T title, taking from the purchaWT a bond for
• lie payment of a proportionate amount of theVftt iit r,—ooi rr.

mortgage debt :—Held, that the fact of the 
purchaser holding such absolute conveyance 
was not such a representation to the holders 
of the mortgage as warranted them in exe
cuting to the purchaser a release of his por
tion of the estate from the mortgage, and 
afterwards looking to the mortgagor for pay
ment thereof. Hank of Montreal v. Hopkins, 
2 E. & A. 458, 0 Gr. 405.

--------  Sale by Trustee—.Volice to Pur
chaser- Parties.]—The trustee of a mortgage 
sold it to a third person without authority :— 
Held, that a hill impeaching the transfer was 
not demurrable for not charging that the pur
chaser had taken the transfer with notice of 
the trust. A hill having been filed on behalf 
of cestuis quo trust impeaching the conduct 
of a trustee, a demurrer thereto because the 
cestuis ime trust were not parties was over
ruled. Ryrkman v. Canada Life Assurance 
Co.. 17 (Jr. 550.

See IIairland v. McLaren. 22 (Jr. 231 ; 
Major v. McCrancy, 20 S. ('. It. 182.

See post 0.

(d) Interest.

Breach of Trust—Annual Rests.] — 
Where an executor had committed a breach 
of trust in selling lands to pay debts, for which 
the personal estate come to his hands had 
proved more than sufficient, and had also ap
plied trust funds to his own use, the court or
dered the aeeount to be taken against him 
with annual rests. \\ iard v. fiable. S Gr. 
458.

Improper Retention of Fnnds In
creased Rate—Annua/ R>sts.]—The estate of 
n trustee who had retained money in his hands 
for six years after he should have paid it over, 
and had rendered an account claiming a bal
ance in his favour, was held chargeable with 
interest at six per cent, with annual rests. 
Small v. Ferles, 12 (Jr. 37.

The prineiple on which trustees are liable 
to he charged with an increased rate of inte
rest, or interest with annual rests, considered 
and acted on. Where a trustee had retained 
moneys instead of paying off debts, and had 
improperly mixed these moneys with his own 
at his hank, the court charged him with in
terest at 8 per cent, on nil balances in his 
hands. Wiyhtman v. HelUxreU, 13 (Jr. 330.

Retention of Fnnds employment of. f 
—Where the defendant, a trustee, had re
tained moneys, and did not shew that he 
had deposited them for safe keeping or kept 
them in his hands unemployed, lie waa held 
to he properly charged with interest. Heaton 
v. Boomer. 2 Ch. <*h. 80.

--------  Mistake*—Simple Interest.] — The
principle upon which the court acts in 
charging executors with interest, is not that 
of punishment, hut of compensating the cestui 

' que trust, and depriving the trustee of the 
advantage lie has wrongfully obtained. An 
executor will not necessarily he charged with 
comiioiiml interest in all cases except those in 
which there is a mere neglect to invest. Where 
an executor retained a portion of the trust 
money under the belief that it was his own, 
and had acted on that supposition for ninny
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yars. without objection from those interested i question, elle wa* held liable to account for all 
under tin- will, ami il did not appear tlmt be the rents she had. and for all that hut for her
had used the money in trade:—Held, that, wilful neglect she might have, received, and in
under the circumstances, he was chargeable j ease it should appear that she hail so dealt 
only with simple interest. Imjlis v. Heaty, with the property as to make her properly
2 A. It. 40."!. 1 liable both for rents and prolits, the muster

was to report specially or separately. The 
.<te Jones v. McKt an, 27 S. ('. It. 2411 ; j costs of the account as to rents to fall upon 

Cud nr a v. Cudncy, 21 Ur. 153; Smith v. Roe, the estate, or be borne by the plaintiff, accord-
11 Ur. 311 ; Cameron v. lit thune. 15 Ur. 480. ing to whether what was done by her was or

was not beneficial to the estate. A"ash v.
-----  ' McKay, 15 Gr. 247.

(ej Other Cases.
Assignment of Mortgage In Trust —

Dischargi by Trusta —Liability for Moneys 
not Aetually Received.]—A mortgage was 
created by It., in favour of two brothers, who 
executed an agreement appropriating the 
amount secured between them, and afterwards 
joined in an assignment of the security to M., 
in trust, as to the first instalment, to pay the 
same initially to the mortgagees, one of whom, 
J„ subsequently conveyed his interest in the 
mortgage to II. (the plaintiff) for the benefit 
of creditors. The other mortgagee subsequent
ly acquired the equity of redemption, went 
into possession of the premises, and succeeded 
in satisfying tin- amount of mortgage money 
otln-r than the first instalment thereof. M. 
executed a discharge of the mortgage under 
the statute, declaring that 1». had paid nil 
moneys secured by the mortgage. In fact l). 
never paid any portion of the money, and the 
first Instalment never was paid by any one, 
and J. was indebted to his co-mortgagee to a 
greater amount than his share of the first in
stalment would come to. >1. died, and a hill 
was filed against his personal representatives 
by ll„ calling upon him to pay the share of 
the first instalment coming to .1. : -Held, that 
the estate of M. was bound to make good the 
amount to which J. was proved to have been 
entitled, although no want of bona tides could 
he imputed to M. Iloirland v. McLaren, 22 
Gr. 231.

Collection of Debts—Property of En
tait.]—While the court will not exact from
trustees....re careful conduct than a prudent
man would bestow in the management of his 
property, still it requires full explanation of 
all their dealings and the -anses which may 
have led to outstanding debts not having lieen 
collected, or to the disappearance of property 
belonging to the estate. Chisholm v. Homard, 
lit (Ir. 470.

Compromising Debt.]—Trustees accept
ed $25n in discharge of a debt of $300;—Held, 
that, in the absence of evidence to explain 
the reason of this, the master was right in 
charging them with the loss. Haldirin v. 
Thoma». 15 Gr. 110.

Covenant of Trustees—Retirement nf 
the \ nmtinn Surety—Discharge. I S-e 
Canada Hernia lient I,, and S. Co. v. Rail. 30 
O. It. 557.

Joint Stock Company -C. S. C. c. 0.1—
Liability of Truitt t h fur \etih-et iny to Make 
Report Rt t/uirt d by .let.]—See Oiler v. Ho
ir ell, 43 V. C. It. 4M.

Lease by Tenant in Common \ccnunt 
ai Tnuti i -Renta ami Hrofits.]—Where the 
plaintiff, being one of the heirs of an intes
tate, took upon herself to lease the lands in

Lease by Trustees Claim of Lessee— 
Submission to Arbitration.]—Trustees of real 
estate created a lease thereof, and orally 
agreed to make certain improvements on the 
property, without which agreement the lessee 
would not have accepted the lease, hut the 
improvements never were made. During the 
currency of the term two of the trustees (who 
were also executors under the will) resigned, 
ami others were appointed in their stead. 
Subsequently the lessee advanced a claim for 
damages by reason of the nonfulfilment of the 
covenant ns to improvements, when an ar
rangement was made, between the trustees 
ami the tenant, for a surrender to them of 
tin* remainder of the term, which was done, 
ami a reference was agreed upon for deter
mining the value of such surrender, the claim 
for damages by the lessee, and all other mat
ters in difference, by arbitration :—Held, that 
by such submission the trustees became per
sonally bound to pay the sum awarded against 
them, and that, having submitted to arbitra
tion without saving the question of assets, they 
were precluded from afterwards asserting that 
they had not assets. Held, also, affirming the 
order pronounced. 21 Gr. 100, that the stipu
lation as to Improvements, upon which the 
lease was accepted, could he proved by parol. 
Under such circumstances the question would 
still remain open whether the trustees could, 
on passing their accounts, claim the sum so 
awarded against the estate which they repre
sented. In re Mason and Scott, 21 (ir. 021*.

Lose on Investments.!—See post 5.
Misappropriation—Surety — Knowledge 

by Cestui One Trust—Estoyyel — Hart its. J — 
See Hayne v. Eastern Trust Co., 28 S. C. It. 
000.

Negligence Hiiihling—Want of Repair— 
Hersonal Liability.]—See Verrier v. Tri-pan
nier. 24 8. C. It. 86.

Proof of Payment- Discharge.]—In a 
suit against a trustee to carry out the trusts 
of a deed for the benefit of creditors, a pay
ment to the plaintiff was proved by the evi
dence of the trustee only. Although this was 
considered sufficient to discharge the estate 
from liability in respect of this sum, still he 
could not thus discharge himself from liabil
ity to the plaintiff. Wightman v. Ilclliicell, 
13 Gr. 330.

Taking Chattels at Appraised Value
—Inttrest.]—The goods of the testator were, 
by arrangement between the executors, allow
ed to be taken by one of themselves at the 
price of $515. after the same had been valued 
by appraisers at $733.01). On an apt>enl front 
the master’s report charging the executors with 
the lesser sum. it was shewn that the ap
praised value xvns reasonable, ami the court 
ordered the executors to be charged with tlmt 
amount, and with interest from the time of
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the appraisement in 1837; the lapse of time 
not being considered sufficient to bar the right 
to interest, Cudney v. L'udney. 1*1 Ur. 133.

Trustee for Sale—Deterioration in Pro
perty. |—A trustee for sale Inning made sev
eral agreements for sales, which were render
ed abortive by. the refusal of the widow of 
the settlor to bar her dower :—Held, that the 
trustee was not liable for deterioration of the 
property, the decrease in value not having oc- 
curred through any default of his. Edinburgh 
Life A mm u ran ce Co. v. Allen. 23 Ur. 230.

-------- Neglect — Delay—Arguietcenee.]—
('. M., a solicitor, invested money of T. in a 
third mortgage of the K. property. After
wards, in 1802, the property was put up for 
auction under a decree tor sale at the suit of 
the first mortgagor. A. M. held the mortgage 
on the property next after the first mortgage. 
Finding that, owing to the great depreciation 
of the value of the E. property, it would, if 
sold then, scarcely fetch enough to pay off the 
first mortgage, it was agreed between C. M. 
and A. M. that C. M. should, out of his own 
moneys, buy in the property by paying off the 
first mortgage, and then hold the same in 
trust to sell, and out of the proceeds to first 
repay himself the amount so advanced by him, 
with interest from the date of the sale, then 
to pay A. M. his claim on the property, with 
interest, and then to pay T. his claim, with 
interest. C. M. accordingly advanced suffi
cient to buy in the property as agreed. In 
1SU4 a formal deed of trust was drawn up 
and executed by the first mortgagee, and by 
('. M.. A. M.. and T„ whereby the property 
was conveyed to C. M. on trust to sell “ with
out delay.” and apply the proceeds as afore
said. and giving him power to lease in the 
meanwhile, and making him answerable only 
for loss resulting from his own “ wilful ne
glect and default." C. M. leased the property 
from time to time, but he did not sell it until 
is,S3, when T.’s executrix brought an action 
charging him with default and breach of trust, 
and claiming an account and damages. The 
evidence shewed that the property had nil 
through lieen of a very unsaleable kind, con
sisting of a farm, very stumpy and badly 
fenced, and an old mill, which had quite lost 
its value. It also apiienred that (*. M. lad 
never advertised the property for sale, but at 
the same time that it was well known in the 
neighbourhood that it was for sale, and that it 
was not the sort of property that was likely 
to be bought by a stranger. There was. also, 
no positive evidence that at any time C. M. 
could have effected a more advantageous sale 
than that he effected in 1883; and it appeared 
that m» to 1880 neither A. M. nor T. had com
plained of the delay, but. if anything, acqui
esced in it :—Held, that O. M. was not proved 
to have been guilty of neglect and default as 
trustee, nor did the evidence afford any basis 
for assessing damages against him. Taylor v. 
May rath. 10 O. H. ($00.

--------  Potrri Coupled irith Trunt—Dincrr-
tinn—llrrarh.] — Where a power Is coupled 
with a trust or duty, the court will enforce the 
proper exercise of the power, although it will 
not interfere with the discretion of the trus
tees as to the particular time or manner of 
their Imnft tide exercise of it. Lands were de
vised to trustees upon trust, in their discretion 
to sell, as soon ns they might deem it proper 
to do so, for the most money that could reason
ably be obtained therefor : and by a later 
clause it was declared that the trustees were

not to be answerable for the exercise or non
exercise of the powers therein contained, or as 
to the manner or exercise thereof, but were to 
have an absolute discretion as to the same: — 
Held, that the power of sale was couphsl with 
a trust to sell for the most money, and that 
the trustees were answerable for a proper ex
ercise of the power, the powers of the court 
being in no way affected by the clause exoner
ating the trustees, which related merely to the 
tone and manner of exercising the trust. 
Clark V. Keefer, 20 U. It. 337.

3. Invent ment» by Truntee».

Guardian ad Litem Authority to In
vent.]—The guardian ad litem to an infant 
has no authority, after the object of the suit 
has been accomplished, to act for the infant 
in investing any funds for the infant. Du 
v. Jarman. 1 Cli. Ch. 38.

Omission to Invest — Infèrent.] — An 
executor or trustee who has lieen guilty of 
negligence merely in omitting to invest moneys, 
will be charged with interest at six i*er cent. 
II iard v. liable, 8 Gr. 438.

Purchase of Land — Pudding.]—Trus
tees. being empowered to invest the moneys of
the trust in the purchase of real estate, may
in their discretion do so in the erection of a 
new building, when an increased income can lie 
obtained thereby. It is, however, for the trus
tees to determine for themselves whether the 
circumstances are such as to justify such ex
penditure, and that the amount Is proper, lie 
Header non'8 Truntn. 23 Gr. 43.

--------  Pudding — Pent fit of Children—
Preach of Trunt—Entoppcl. )—A testator di
rected that until the period of distribution the 
rents and profits accruing from certain prop
erty devised to the children of his soil should 
be given and applied by his executors towards 
the support and maintenance of the said child
ren if his executors should think proper ; and, 
if not, to lie by his said executors invested or 
otherwise disposed of by them to the Itest ad
vantage for the said children, at the discretion 
of the said executors :—Held. that, under this 
direction, the executors were justified in ap- 
ilying the money to the purchase of a piece of 
and adjoining other land which went to the 

children, in order to the preservation of a mill 
site or privilege situate on the lands so going 
to the children: and also in building a house 
upon the lands devised, intended for the resi
dence of the son and his children ; and the fact 
that on a resale of the land, the same, owing 
to the great depreciation in the value of real 
estate, sold for about one-fifth of the sum paid 
by the executors for it. did not constitute the 
purchase a breach of trust, or render the exe
cutors liable to make good the loss. The same 
testator gave power to his executors to sell 
and dispose of any of hi< land, and t-> invest 
the proceeds of such sale for the use and hene- 
lii oi the '.lid children, provided the said exe
cutors should consider it to lie to the advan
tage of the children aforesaid to do so:— 
Held, ( 11 that this fund also might properly 
he invested by the executors in buying the 
land and in the construction of the dwelling : 
and (2) that any question as to the part of 
the purchase money which they had received 
being usisl in such building had been put an 
end to in consequence of such children, after
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they liail coin*' of uge, having, as fourni by the 
niasti-r. pm-luded themselves by their acts 
from charging the expenditure to have h*en 
a til-each ut trust. * mit It v. Smith, 23 (ir. 
111.

— - ■ - - v. ./c< Prie* Pollution- Credit 
for Actual I ti/ue.J—The duties and responsi
bilities of trustees and executors considered 
ami acted on. Trustee*, with a power of in
vesting in real estate, purchased, at the in
staure of one of their number, a lot of land 
for fl.'J'Nl, which was found to be worth not 
more than f'.MMt. The master by his report 
charged the trustees with the. full sum of 
fl.'JHi, refusing to give them credit for the 
i'.iUU, on the ground «if collusion on the part of 
the trustees. The court, oil appeal, considered 
that, under the circumstances, credit should 
be given for the value of the laud, and re
ferred the report back. Larkin v. .Irmttrony, 
U Ur. 3UU.

------------  Lunatic'» Money — Charm*—/>< rise
Occupât ion. \ A. received $1,2UM belonging 

to his son-in-law, lt„ and invested it with 
other money of A.’s own in the purchase of a 
farm, which cost *3,21 K). it., with his family, 
went Into possession of the farm, and A., the 
father-in-law, by his will devised the farm to 
It.'s wife and son jointly for the life of the 
wife, with remainder to the son in fee, subject 
to the payment of $200 to a daughter of It., 
ami of $<mo to another person. It was as
sumed in the cause that It. was. at the time of 
the purchase, and thenceforward, of unsound 
mind, and unable to give a valid assent to the 
transaction : and the court held that on that 
assumption lie was entitled to the $ 1.200 as 
against A.'s estate, and that the devise to his 
wife and son were no satisfaction of the 
claim : and also that he was probably entitled 
to a charge on the land for the debt. Hut the 
court directed inquiries whether It. was at the 
date of the transaction of mental capacity to 
assent to the purchase: and if so. whether he 
did assent thereto ; also, inuuiry as to the oc
cupation of the land by It. and his family be
fore the death of A., and tin* value of such oc
cupation. (Jvodfillow v. Kobcrtton, IS Ur.

------------ Power under Settlement—Sale—Et-
chaotic.| A., on his marriage, having con
veyed a certain farm (which was then under 
contract of sale) to the trustee of his marriage 
settlement, provided that the purchase money, 
if the sale was carried out. and the land itself, 
if the sa le was not carried out. was to 
lie held subject to the trusts of the settle
ment. as follows : “ And it is hereby
agreed by and between the parties hereto, 
that mi the payments of principal being 
made from time to time by the said 
.1. .1. V. (purchaser), the said S. It. II. 
ttrusteei. or any other trustee or trustees to 
In- appointed as hereinafter mentioned, shall 
invest the same in such estate or securities, 
whether real or personal, and of what nature 
or kind soever, as to him or them shall seem 
best, and most advantageous to the interest 
of the trust hereby created, and on such in
vestments I icing from time to time realized the 
same to reinvest in like manner." The settle
ment also provided that if the said .T. J. V. 
forfeited any right he bail to the said real es
tate it should vest in tile trustee for the pur
poses and uses of the said trusts thereinbefore 
mentioned as regards the nnrehase money, with 
full power to lease or sell the same. &e. The

purchaser, .1. J. V.. having failed to carry out 
his purchase, and having relinquished any 
claim lie hail to the farm, the trustee subse
quently exchanged the farm for a city lot. 
On an agreement for a sale of the city lot. the 
purchaser declined to carry out the purchase, 
on the ground that the trustee had no power 
under the settlement to sell and convey. On 
an application by the trustee under the Vendor 
and Purchaser Act. II. S. O. 1K77 «•. HU):— 
Held, that there was a direction to invest in 
real estate, and. following Joint Stock Dis
count Vo. v. Brown, I,. It. 3 Eq. 131), that 
“ investing in " means the “ actual purchase :" 
and the purchaser's objections were overruled 
with costs. He Harwich, fi O. R. 710.

Rate of Interest—fluty of Trutteet.]— 
Mortgages, reserving six per cent, interest, 
were taken by trusti-es before the abolition of 
the usury lows, and were not called in for 
several years after the change of the law. but. 
ns it did not appear that they were aware of 
an opportunity of investment at n higher rate, 
the court refused to charge them with more 
than was reserved by the mortgage. Cameron 
v. Hethune. 16 Ur. 48<$.

---------- Duty of Truttcts—Loan to Them•
tu/rcM.I—Although the rule is. that executors 
or trustees will Ik* charged with what they 
ought to have made, what they actually did 
make, or with what they must lie presumed to 
have made, out of the moneys of the testator 
come to their hands, still, where such moneys 
had, before the repeal of the usury laws, been 
invested in first-class security at the rate of 
six |H-r cent. |>er annum-, tin- court, on appeal 
from the master's report, considered that the 
executors were not called upon, at the risk of 
being charged with the extra amount of in
terest, to call in those moneys and reinvest 
the same at the rates, as the evidence shewed, 
at which moneys could have lieen lent. It also 
appearing that part of the money of the estate 
had been lent by the executors to themselves,

! they wore charged with the higher rate of in- 
, forest thereon. Smith v. Hoe, 11 Ur. 311.

Unauthorized Investment Rank Stock 
—Content of Rcncficiary.1—A trustee or 
agent has no right to invest in batik stock 
without authority : but that rule does not 
apply where the cestui que trust or principal 
is of full age. and competent in law to act for 
himself, and gives his sanction to such an in
vestment. Ilarriton v. Ilarriton. 11 Ur. 680.

---------- lie pot it in Savin pa Hank—IHtcrc-
tion—.1 equivalence of (iuardian—Cotta.\— 
Where moneys are left by will to be invested 
at the discretion of the executor or trustee, 
the discretion so given can not be exercised 
otherwise than according to law, and does not 
warrant an investment in personal securities 
or securities not sanctioned by the court. 
Held, that an executor and trustee who de
posited funds so left in trust for infants, at 
three and a-half or four per cent, interest, 
in a savings bank, did not conform to his 
duty: ami his failure to do so ex|>osed him 
to pay the legal rate of Interest for the 
money, although be acted innocently and 
honestly: and the acquiescence of the statu
tory guardian of the infants, not being for 
their benefit, did not relieve him. Held, also, 
that the defendant was not entitled to costs 
out of the fund, but that he should be relieved 
from paying costs. Sprat! v. Wilton. 10 O.

1 It. 28.
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- Mm H inc of Liability. | — Wltçre a 

trustee is authorized to invest in either of two 
specified modes, and bs mistake invests in 
neither, the measure of his liability is the loss 
ari>iiig from his not having invested in the less 
heiieticial of the two modes. Two years before 
the passing of the Art relaxing the usury laws 
t 22 Viet. <\ S"i i. a trustee, who was author
ized to invest on mortgage or in government 
securities, invested in Upper Canada Bank 
stock, believing it within bis authority. The 
stock ultimately turned out worthless: and the 
trustee submitted to account for the principal 
with compound interest at six per cent. :— 
Held, that this was the extent of his liability, 
though eight per cent, might have been ob
tained on mortgages. Paternon v. Lu il in, IS 
Ur. 13.

--------- M un ici pa l Debenture*.]—Where a
testator authorized his executor to invest the 
surplus of his estate in public securities :— 
Held, that municipal debentures were not 
thereby authorized. Ewart v. (Surdon, 13 Ur. 
40.

-------- Profit.]—Where a receiver had made
an investment unauthorized by the court, by 
which a profit had been made, the amount 
realized was directed to be added to the princi
pal. Paid win v. Crawford, 2 C'h. Ch. 9.

-------- - Stock in Loan Company—Direction
of Settlor—Defective Execution of Power.]— 
A settlement in which the trustee was author
ized to invest the funds in “ Dominion, pro
vincial, and municipal bonds and debentures, 
or first mortgages upon real estate.” contained 
a power of revocation by deed in favour of 
the settlor, with the consent of the trustee. 
The latter Invested some "f the trust moneys 
in the stock of a loan company, under instruc
tions by letter from the settlor :—Held, that 
there was no breach of trust, and that what 
was done amounted to a defective execution 
of the power, which the court would aid. The 
principal on which In re Mackenzie Trusts. 
23 Ch. I>. 730, was decided, applied. Re Mac
kenzie Trutt*. 28 O. It. 312.

--------  Stock in Trading Company — Re
new c of Profit*—Income.]—A testator, by his 
will, devised all his property to trustees upon 
trust, after providing for certain annuities, to 
accumulate the income of the residue for ten 
years, and then to hold the estate for the bene
fit of his sons and daughters ns therein men
tioned. or in the case of a son or daughter who 
might lie dead, to hold the share of such son or 
daughter according to the provisions of his 
or lier will, and in default of any such will, 
for any children, him or her surviving, and if 
no such child, then over. Me also empowered 
his trustees to make advances to his sons and 
daughters, or any children of his sons and 
daughters, ns they might deem advisable, out 
of the income of the share of such son or 
daughter or child, and authorized them to in
vest the moneys of the estate in such securities 
ns they should think proper, and to continue 
any business he might lie engaged in at the 
time of his decease, for one year after his 
death. At the time of his decease the testator 
was a partner in a firm of distillers. A few 
months after his death, the surviving partner 
and the representatives of his estate turned 
the business into a joint stock company, the 
testator's share of the assets of the partner
ship. with the assent of all his children, being 
valued and put in ns so much stock. Accord
ing to the fundamental agreement entered into

I by the corporators, a large share of the profits 
of the company were annually accumulated 
as a reserve fund. After a period of seven 
years, the interest of the estate of the testator 
in the company was bought out by the surviv
ing partner at a large advance, based.upon the 
amount of profits so accumulated in the re
serve fund, with an allowance for the prospec
tive amount of such profits in future years :— 
Held, that tlie above employment of the funds 
of the estate was technically a breach of trust, 
and an improper investment under the terms 
of the will. “ Investment ” is not a pro|ier 
term as to moneys in trade : and *' secur
ity ” means such security as binds lands or 
something to be answerable for it. Held, how- 

j ever, that the reserve of profits derived from 
the user and increase of the capital, was pro
perly regarded as income, out of which or out 
of that part of the purchase money which re
presented the same, advances might lie made 
by the trustees, under the will. Distinction 
between this case, and one between tenants 
for life and remaindermen, pointed out. U'orf* 
v. Wort*. 18 (). It. 332.

See Burritt v. Hurritt, 27 fir. 143 : lleaty v. 
Show. 13 O. R 21. 1» A. It. <UK>: Re tlab- 
curie, fancy v. (labourie. 13 O. It. U3Ô : R< 7. 
T. Smith'* Tru*t*. No. 2. 18 O. It. 327: Cum- 
mini/ v. Landed Banking and Loan Co.. Ill (). 
It. 42U, 20 O. It. 382. 10 A. It. 447. 22 S. t\ 
It. 241$ : Re McLatehir. Prenton v. Le*lic, 30 
O. It. 170 : Ewart v. Drydcn, 13 <îr. 30 : Re 
7. T. Smith'* Tru*t*. 18 (>. It. 327: In re 
Plumb, 27 O. It. 1501.

6. Lea*e. Mortgage, Plnlge, or Sale of Tru*t 
Pro pi rty.

Lease of Land — Acting Truntcc—Cove
nant — Po**eB»ion—Improvement*—Tre*pa** 
—Injunction.]—The trustees of M„ deceased, 
who held the legal estate in land in trust for 
sale for 'lie purpose of :i reMrvoir. sold to one 
%.. in 1S34, a portion of lot 10, Niagara Falls 
survey, for the purpose of a reservoir, the in
tention being to run a line of pipes over the 
residue of said lot to Niagara Falls, where n 
pump-house was to be constructed for the pur
pose of forcing water to the reservoir, and 
thence it was to he distributed by pipes over 
the town of Niagara Falls. T. It., as well ns 
B. It. M.. the acting trustee, agreed to extend 
his lease for ever at a rental to he fixed every 
twenty-one years. The trustees subsequently 
sold the land in question to S. It.. BOH of T. It., 
whose place, it was understood. S. it. was to 
take. T. It. having the right of purchase un
der his lease, and having expended large sums 
in improving the property. S. It. subsequent
ly mortgaged to a certain company, who sold 
under foreclosure proceedings to the plaintiff. 
The land through which such pipes were to 
run had been devised bv one M. to B. R. M.. 
Ids wife, and three others, as trustees. In 
1834 K. Ft. M. alone leased it to T. It. for 
fourteen years. In 1834 T. It. leased a strip 
eight feet wide by <$30 feet long to Z., for the 
purpose of laying his pipes therein, for ten 
years, at a nominal rent, and both T. It. and 
B. It. M.. in that year, by separate instru
ments. covenanted witli S. It. that she or T. 
It., if he should purchase the land under a pro
vision in his lease for that purpose, would 
continue the lease to Z. for twenty-one years, 
perpetually renewable, at a rent to be fixed by 
arbitration. Z. constructed the reservoir. See.,
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ami In id «luwii the i lipt'H in l<i4. and the town 
hml been supplied liy them ever since. In 
1M14 K. h. M. «ave n further lease to T. R. 
for seven years, anil in 18t IS she conveyed to 
S. H.. the appointee of T. It., his father. S. 
It. mortgaged to a loan company, who sold 
under n decree for sale to the plaintiff, stat
ing in the advertisement that it was subject to
till • right of the d•'fendants , who represented
%.. to lay their w pi|S'S . under the lease
fri .in T. It. to Z. Aft • t the expiration of that
lea se no further le had 1 iceti executed, but
Si: agreement paid ns rent to
T. It. and to S. It. ii itle became vested

the nlaiiitiff, wli •fused to accept rent or
to recognize defendants' rights, and brought 
trespass against them :—Held, lit that the 
lease of 1ST,4 by K. It. M. alone was not bind
ing on her co-trustees unless they could be 
shewn to have agreed to it. ( 2) That the right 
of Z. to get a lease from T. It., under the cov
enant of 1HÜ4, continued ns against T. It. un
der the second lease of 1H»'4. ( ."t l That the de
fendants havjng. under the covenants of T. It. 
and E. It. M.. taken possession and constructeil 
the works, which were of a permanent and e\- 
IM'tisive charaeter. and for the public benefit, 
and having paid rent up to the time of the 
daintiffs acquiring title, and all parties hav- 
ng liail notice, and having made no objection, 

they were entitled to an injunction staying the 
action, and to a leant* for twenty-one years, re
newable at a rent to lie fixed by arbitration or 
by the registrar of the court. Da via v. Lei via, 
H O. It. 1.

Mortgage ('armant far Payment—Per- 
annul Liability of Truatrc.]—Where a person 
holding land as a trustee, at the request of the 
beneficial owners, and without any considera
tion to him therefor, or intention to become 
personally liable for the benefit of such own
ers, executed a mortgage on the land, the mort
gage, without his knowledge, containing a 
covenant to pay the mortgage debt :—Held, 
that the covenant was not enforceable against 
the mortgagor personally, by the assignee of 
the mortgage for value without notice : and 
that his remedy was restricted to foreclosure 
proceedings against the lands. Patteraon v.
McLean. 21 O. It. 221.

Mortgage of Interest of Trustee-
Further ('havoc—Beni fit of Mortgagee.]—A 
trustee of lands authorized to sell, and. 
amongst other things, to retain and pay sums 
due and owing to himself by the settlor, and 
to pay the balance to the settlor, mortgaged 
his interest to the plaintiff, giving covenants 
for title and further assurance : and then, by 
arrangement with the settlor, the trustee was 
to be entitled to pay himself and his partners 
for goods and advances made after the mort
gage ; and afterwards becoming entitled to the 
whole partnership estate :—Held, that the fur
ther charge enured to the benefit of the mort
gagee. Edinburgh Life Atturanet Co, \ . 
Alien, 23 <lr. 230.

Pledge of Assets—Managing Truatrc— 
Acquiescence of Others — Repayment of Ad
vance*,] Where advances were made by way 
of loan to the managing executor, as such, and 
subsequently security was taken therefor from 
liim on part of the assets of the estate, such 
advances being made and security taken in 
good faith on the part of the lender : and it 
appeared that some of the advances were duly 
entered in the hooks of the estate, and the 
name of the lender, who had no other transac

tions with tlie estate, appeared as a creditor 
in several annual balance sheets sent to the 
other executors by their agent, and no objec
tion on their part was ever made: the court 
refused, at the instance of such executors, to 
order the securities to Ik* delivered buck to 
them, without payment of such advances. 
Ewart v. <Jordon. 13 (»r. 40.

Power to Lease — Implication—Reason
able Proviaion*.]—The plaintiff's were trustees 
under a will, holding the legal estate in the 
property devised and bequeathed, in trust 
to maintain themselves and their children, 
with remainder over to the children upon the 
death of themselves ; with power to absolutely 
convey the property and to exclude any child 
from participating in the remainder:—Held, 
that the plaintiffs had implied power to make 
all reasonable leases. The plaintiffs made an 
agreement for a building lease to the defend
ant of part of the trust estate for twenty-one 
years, with a provision for eonqiensation to 
the defendant at the end of the term for his 
improvements, and the draft lease settled pro
vided that the plaintiff's should at the end of 
the term pay for such improvements or renew 
the lease for a further term of twenty-one 
years:—Held, that the provisions of the agree
ment and lease were reasonable, and bound 
the trust estate, and that the plaintiff's were 
entitled to specific |»erformance. Brooke v. 
Brou n. ID O. It. 124.

----------Tenancy for Life.]—A testator gave
all his estate, real and personal, to trustees 
upon trust to allow and give the use thereof 
to his wife during her life for her support and 
maintenance, and after her death to sell and 
divide the proceeds among liis children 
equally :—Held, that the wife had the right 
to leave the farm and deal herself directly 
with the tenant during her life. In this case 
those entitled in remainder were the adult 
children of the life tenant, and no active 
duties were cast by the will upon the trustees 
during the continuance of the life estate, and 
•uch being the case, the court would give 
effect to the usual incidents of an estate for 
life by which the tenant can occupy it or let 
it, or otherwise dispose of it as seems best to 
that tenant. Held, therefore, that a lease 
theretofore made by the trustees withouj the 
sanction of the widow, though there was no 
evidence of mala tides on their part, must 
nevertheless he set aside, and possession of 
the property given to the widow or her nom
inee. Ucffcrman v. Taylor, 15 O. K. 070.

Power to Mortgage Direction of Cestui 
que Trust—Application of Mortgagi l/vm y. | 
—The owner of real estate conveyed the same 
to trustees for his daughter E. S., one of them 
being her husband, to dispose thereof *• in such 
manner as the said E. S.. her heirs and as
signs. may at any time advise or direct, and to 
make such leases, and further, to make such 
conveyances in fee simple of the said lands. 
&c., ns the said E. 8., lier heirs, Ac., may at 
any time advise or direct.” The trustees cre
ated a mortgage, in which E. S. joined :-Held, 
that tlie conveyance to the trustees effected a 
settlement to the separate use of E. S. : that 
her joining in the mortgage was a sufficient di
rection to the trustees: that the mortgagee 
was not. under the circumstances, bound to 
see to the application of the money: and that, 
in default of payment, he was entitled to the 
usual decree of foreclosure. Place v. Spawn, 
7 fir. 40T,.



7129 TRUSTS AND TRUSTEES. 7130
----------Expenses of Carrying on Testator's

Business — Terms of WlU—Sotiot to Mort- 
gayvv.]—A testator charged his real estate 
with payment of his délits, which lie directed 
to he paid thereout as soon as possible, and 
then devised it to his executors and trustees 
on trust to sell as soon as they should think 
prudent, and invest the proceeds, and pay an 
annuity to his widow until sale. and. after the 
sale, invest a sum named from which to give 
her a specific annuity, and distribute the pro
ceeds among hi< family; and proceeded :
“ Until sold as aforesaid I direct that my trus
ties keep my schooners employed for freight 
and hire as far as possible, and for such pur
pose to engage all necessary assistants, and 
keen the said vessels in repair: and may store 
grain and other goods and merchandise in my 
warehouse for hire or storage, and may take 
such action as they think advisable to work 
and develop my interest in the B. gold mine. 
Imt tlie outlay by them shall not at any time 
exceed $1,(MNI." The trustees became indebted 
to a hank for certain expenses incurred in con
nection with the schooners and repairs to 
them, and in connection with the warehouse: 
and. to meet this indebtedness, executed a 
mortgage of the real estate to the plaintiffs, 
who now brought this action for foreclosure. 
The testator's debts had all been paid before 
the execution of the mortgage, but there was 
no evidence that the plaintiffs know more as to 
the purpose for which the monev was required, 
than that it was tu nay .1 debt due at the 
bank by the estate:—Held, that the plaintiffs 
were entitled to the usual mortgage judgment, 
for there waa ne sufficient evidence of notice 
to them that the money was not to lie expended 
in conformity with the will. London anil 
Canadian L. and .1. Co. v. Wallace, 8 O. It.tie.

----------Payment of Incumbrance — Benefit
of Estate.]—The testatrix, by her will, devised 
and bequeathed all the rest and residue of her 
real and peraontl estate unto R. <:.. “upon 
trust to sell my real estate and to call in and 
convert into money the remainder of my per
sonal estate, with power to demise or lease . . 
any portion thereof for any term or terms of 
years. . . And I declare that the said trus
tees shall out of the moneys arising from such 
sale, calling in, and conversion . . pay off
the incumbrance, if any. existing on the F. 
property, and shall divide the balance of the 
said moneys among my four children." The 
remaining property, not included in the resi
duary estate, was specifically devised by the 
will among the children of the testator in 
certain shares. It. G. mortgaged a certain 
portion of the residuary real estate to one T.. 
and applied the proceeds of the loan in part 
in liouidation of the outstanding mortgage on 
the F. property, and in part otherwise for
tin- benefit of the estate. The property com
prised in this mortgage was sold by the court 
in proceedings by T.. but did not bring enough 
to pay off the whole mortgage debt :—Held, 
on administration of the estate by the court, 
that the trust of the residue was a mere trust 
for conversion out and out. and R. G. had 
no power to make the mortgage in question : 
nevertheless, to the extent to which the estate 
got the benefit of the loan, the executors of 
T. were entitled to rank against the estate 
for the balance of their mortgage debt, but 
only subsequent to certain mortgages placed 
by s|iecilic devisees since the death of the tes
tatrix on portions of the estate devised to 
them, including the F. property, without 
knowledge, so far ns appeared, of the source

from which the money discharging the F. 
mortgage came. Held, also, that the mortgage 
to T. being invalid, it could only carry inter
est at six per cent., although it provided for 
interest at twelve per cent. London ami 
Canadian I,, and A. Co. v. Wallace, 8 (). R. 
rid!», distinguished. Cordon v. Cordon. 11 O. 
R. «'.Il, 12 O. R. filly.

---------- Payment of Incumbrances—Bents
and Profits.1 — A testator possessed of several 
freehold properties, each of which was sub
ject to an incumbrance, devised to a trustee 
all and singular his real estate, and the rents, 
issues, &<•„ due or to become due and payable 
to him. upon trust to receive the same and 
therewith pay all his personal debts, funeral 
and testamentary expenses ; and also there
after from time to time to pay and discharge 
therewith all debts, dues, and incumbrances 
upon his estate. And after providing for pay
ment of all his just debts and the incum
brances on his estate, lie made specific devises 
of his lands :—Held, that the devise in each 
case was not of the equity of redemption 
merely, but that all of the lands were bound 
to contribute to the paying off of all the 
mortgages: not that each parcel should bear 
its own burthen ; and that, in order to avert 
a sale of one of the parcels in a proceeding 
upon the mortgage, the trustees should raise 
by mortgage of all the lands a sum sufficient
to pay off all t lie Incumbrances ............ the
rents and profits of the whole to constitute 
a fund wherewith to pay the interest and 
ultimately liquidate the principal. The powers 
of a trustee, who is directed to raise or to 
pay money out of rents and profits, to sell the 
trust estate, considered and acted on. Syroatt 
v. Bobertson, 2(1 Gr. 333.

---------- Promise to Exercise.] — See Connor
v. \ room, 24 S. t\ R. 701, yost IX.

---------- Trust for Safe.]—A. conveyed his
pro|ierty to B. in trust, to convert the same 
into money Held, that the mortgage was 
not authorized by the trust for sale, and was 
only valid to the extent of B.’s Ismefieial 
interest, if any. in the premises. Edinburgh 
Life \**uranec Co. v. Allen, 18 Gr. 425.

---------- Trust for Sale—Aniuicsrencc of
Beneficiary.]—Lands were held in trust for 
the separate use of a married woman, and up
on her death, in trust for her surviving child
ren, and also to sell or lease any portion with 
the consent in writing of the cestuis que 
trust, and re-In vest the proceeds of such sales. 
In pursuance of a request to that effect, the 
trustees created a mortgage to a person for 
the purpose of negotiating it. in order to 
evade the usury law:—Held, that the trust 
for sale did not authorize the execution of 
this mortgage, and that the same was void ns 
against the children. But. it being alleged 
that the married woman had participated in 
the misappropriation of th« trust fund, fur
ther inquiry was directed or that point with a 
view to making her life interest liable for the 
money advanced. Xtmlan v. Logie, 7 Gr. 8.8.

Power to Sell—Executors en \mnine— 
Joint Ren iyts.]—Devisees in trust for sale of 
real estate must jointly receive or unite in re
ceipts for the purchase money, unless the will 
provides otherwise, and the case is not affected 
by the property being charged with debts, and 
the power of sale being to the executors eo 
nomine. Excart v. Snyder, 13 Gr. 55.
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---------  Implirntion—Executors— Adminis

tratrix with Will Annexed.]—It., by his will, 
bequeathed to his wife A. the land in ques
tion. “to be at her disposal, if agreeable to 
the executors.” of whom she was not one. “ so 
long as she remains a widow." adding, “ I 
wish and desire the aforementioned farm to 
be sold for the discharge of my lawful debts, 
and the residue accruing therefrom to Is- laid 
out in the payment or part payment of an
other for the support of my family." He then 
directed that his two. eldest sons should have 
the property when they came of age. after his 
wife's death, if she should remain a widow, 
and if she should marry they were to come 
into possession when of age. and that these 
two sons were to pay to the other children a 
proportion equal to their part of the prop
erty. adding, " all the above to be done to 
the wishes of the aforementioned executors." 
None_ of the executors proved or acted, and 
in 1 Nô 1 letters of administration with the will 
annexed were granted to the widow, who in 
the same year conveyed to defendant, describ
ing herself in the deed as “ sole devisee ( with 
power of sale for purposes set forth I under 
the will of.” &c. She married again about 
1853. This sale she swore was made in order 
to pay the testator's debts, and the purchase 
money so applied : Held, that the sale direct
ed by the will being for the payment of debts, 
the power to sell was vested by implication in 
the executors; that she did not take It ns ad
ministratrix ; that on her marriage her own 
interest was at an end : and that the sons 
could, therefore, eject defendant without any 
notice to quit or demand of possession. 
Banting v. (Jummerson. 24 V. C. II. 287.

--------  Iin plication — Itcuiduc.] — Trustees
were empowered by settlement “to lay out 
and invest the whole or any part or parts of 
the residue and remainder of the fortune of 
the said G. II., the settlor, so limited in trust 
as aforesaid, in the purchase or purchases of 
land in fee (free from incumbrancesi or such 
other good security as they shall think lit, in 
England or elsewhere,” and a power of sale 
was given to resell lands so purchased :—Held, 
to give a sufficient power to the trustees to 
sell lands of the residue of the estate gener
ally. In rc Evans. 4 Ch. Ch. 102.

Bagmcnt of Prior Incumbrance.1 
—Held, that trustees of real estate, with a 
power of sale, had power to mortgage for the 
purpose of paying a part of a prior incum
brance thereon with a view to saving the prop
erty from foreclosure. Ec \ansiekle and 
Moore. 22 O. It. 500.

----- -— Proviso—llcpugnaney.]—Executors
sold and conveyed premises to certain trustees 
in trust for the infant children of M. G. in 
fis*, but with a proviso that the grantees 
might absolutely dispose of the premises with 
the consent in writing of a majority of such of 
the children as had attained twenty-one, and 
a further proviso that in case any of the 
grantees, or of the children on attaining 
twenty-one, should desire to part with their 
interest in the premises, the same should be 
first offered to the other members of the 
family. Three of the children had attained 
twenty-one years and were willing to consent 
to the sale : Held, that the deed to the trus
tees. containing apt words, might be treated 
as a deed of bargain and sale, vesting the 
legal estate in them upon the trusts mentioned, 
and that the right to sell existed. Held, also,

that the subsequent provision as to the 
children buying from one another on attaining 
twenty-one, was not inconsistent with or re
pugnant to the exercise of the power of sale 
at present, but would still be operative if no 
previous sale were made, lie Urahain Con
tract. 17 O. It. 870.

Sale of Assets of Insolvent Estate—
/nsolvvnt—Status to Attack.]—The court, un
der the circumstances of the case, refused, 
upon the application of a debtor who had as
signed all his property in trust for his credi
tors. to set aside a sale made by the trus
tees, on the ground of inadequacy of price. 
Linton v. J/icflie. 7 Gr. 182.

Sale of Land Covenant for Paument— 
Action on—Quebec Lair.]—Article 19, ('. V. 
I\. is applicable to mere agents or manda
tories. It is not applicable to trustees in 
whom the subject of i lie trust has been vested 
in property and in possession for the benefit 
of third parties, and who have duties to per
form in the protection or realization of the 
trust estate. Where trustees sold projierty 
over which they had possession and title:— 
Held, that they were entitled to sue the pur
chaser. to whom they had delivered possession, 
upon his covenant to pay the balance of the 
purchase money. Browne v. 1’iiisoneault. 3 S. 
Ç. It. 102, and Borland v. Moffatt. 11 S. C. 
V- ''*• overruled. Portcous v. Ueunar. 13 
App. Cas. 120.

-------— Discretion.]—If under a will a
trustee has a discretion to sell or not to 
sell real estate, the court will not interfere by 
its advice or direction, but will leave the trus
tee to the exercise of his discretion. In re 
Parker. 20 Gr. 389.

Soe, also. Coy v. Coy, 25 Gr. 207.

—------- Improvements by Cestui que Trust
—Allowance for.] — Trustees with power of 
sale, in good faith, but erroneously, conveyed 
part of the trust estate to one of the cestuis 
quo trust, for the collateral advantage to the 
whole property to lie derived from certain 
buildings and improvements to be made on 
the part conveyed, thus committing a technical 
breach of trust. Upon discovering this, the 
grantee joined with the trustees in a convey
ance of the whole estate for value, upon 
an agreement entered into between the parties 
that he should be paid such sum in resect of 
his improvements as the court might consider 
him entitled to. and thereupon filed a bill for 
that purpose. The court, under the circum
stances. directed the grantee to be allowed the 
sum by which the improvements had en
hanced the value of the whole projierty. or the 
price of the buildings and other improvements 
made thereon, whichever should be the lesser, 
although the rule is that in each cases pay
ments for improvements will not be allowed at 
the instance of the party making them. Peg- 
U y v. II ooils. 14 Gr. 47.

--------  Inadequacy of Price.]—It is the
duty of a trustee for sale to use all diligence 
to obtain the best price ; and where a t rustee 
sold property at private sale, without previous 
advertisement, at a price lower than other 
persons were willing to give, and did not first 
communicate with these jiersotis, though in
formed of offers of the higher price made by 
them to one of the cestuis que trust, the trus
tee was held responsible for the loss. In such 
a case the absence of any fraudulent motive in
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the trustee is no defence: nor is evidence of 
witnesses that the property was worth no 
more than the trustee obtained for it. The 
trustee deposed that he had disbelieved the 
statement of the cestuis que trust:—Held, no 
excuse for not testing the truth of the state
ment by reference to the persons named. 
Uruhum v. Yeomans, 18 Gr. 238.

---------Payment of Debts—Excessive Quan
tity of Land.]—Executors were authorized by 
the will to sell such portion of the real estate 
as they in their discretion should think neces
sary to pay off a mortgage and such debts as 
the personal estate would not discharge. They 
offered for sale at auction a lot described as 
sixty acres t more or less) section 78, Loch 
End Farm, Victoria District, giving the 
boundaries on three sides. The lot was un- 
aurveyed, and was offered for sale by the acre, 
.in upset price of $35 being fixed. I$y the con
ditions of sale a survey was to be made after 
the sale at the joint expense of vendors and 
purchasers. 8. purchased the lot for $3<î an 
acre, and on being surveyed it was found to 
contain 117 acres. The executors refused to 
convey that quantity, alleging that only some 
$2,000 was required to pay the debts of the 
estate, and refused to execute a deed of the 
117 acres, tendered by S. In a suit by S. for 
specific performance of the contract for sale 
of the whole lot:—Held, that S. was entitled 
to a conveyance of the 117 acres, and that the 
executors would not lie guilty of a breach of 
trust in conveying that quantity. Sea v. Mc
Lean, 14 8. C. It. <132.

--------- 11 'ill — Execution against Benefi
ciary — Application of Purchase Money.]— 
Trustees under the will of F. 8., holding cer
tain lands by virtue thereof on trust to sell 
as soon ns conveniently might lie after her 
decease, and to distribute the proceeds among 
her children, one of whom was D. V. L.. con
tracted to sell the said lands to one II. T. 
There were at the time writs of fieri facias in 
the sheriff's hands against the lands of D. V. 
L., some of which had been placed therein 
l>efore the date of the contract :—Held, 
nevertheless, that the writs did not form 
any incumbrance on the lands in the hands of 
ile trustees so ns to prevent them conveying 
the same to a purchaser indefectibly, and that 
any share of the purchase money which D. V. 
L. was entitled to, he would get as personal, 
not as real, estate. Held, also, that the pur
chaser was not hound to see to the applica
tion of the purchase money. Ito Lciris and 
Thorne, 14 0. It. 133.

Sale of Mortgage—Executor—Misappro
priation—Assignment.]—A. and R.. executors 
and trustees under a will with power of sale, 
sell and take a mortgage to secure purchase 
money, they being in the recital named as 
executors. It., without this knowledge, assigns 
the mortgage and appropriates the considera
tion money to his own use:—Held, that no 
estate passed under the assignment except so 
far ns the trust estate might be found debtor 
to It.: and also, that as between the contend
ing Moitiés of the trust estate and the aasig- 
nee. the maxim qui prior est in tempore 
potior est in jure would apply in favour of 
the trust estate. Henderson v. Woods, 9 Gr. 
530.

Sale of Timber Limits — Pledge to 
Rank—/nodci/nary of Prier — Damages.] — 
The plaintiff, being indebted to the defendants

as indorser in the sum of about $7.090. and 
being pressed for payment, which lie was un
able to make, transferred to the defendants
certain timber limits which lie stated had cost
him $25.000. to hold as security for bis in
debtedness, and for the purpose of enabling 
them to sell it and realize their debt. The 
regulations of the Crown lands department, 
however, forbade the recognition of any condi
tional transfer, and therefore the assignment 
was in terms absolute. The defendants, with
out adopting any means of ascertaining the 
probable value of the limits, offered them for 
sale b\ public auction, with the assent of the 
plaintiff, when, no sufficient offer having been 
made, they were withdrawn, and. without 
having made any further inquiry as to value, 
the defendants sold them by private sale, 
without consulting the plaintiff, for $6,000. 
The limits were subsequently sold by the pur
chaser for a very large sum. Previous to the 
attempted sale by auction the defendants had 
received several offers of sums more than
sufficient to pay "if their claim, in an action 
brought by the plaintiff against the defendants
for selling at a grossly inadequate price, judg
ment was given in favour of the plaintiff, with 
$19,<154.38 damages, which was affirmed on 
appeal. Prentice v. Consolidated Haul:. 13 A. 
It. IK).

7. Purchase or Lease of Trust Property by 

(a) (Generally.

Administrator—Benefit of.]—I'uder no 
circumstances can an administrator be allow
ed to purchase for his own benefit the lands 
of the intestate. Earnout v. Lament, 7 Gr. 
258.

Beneficiary Benefit of — Completion of 
Purchase — Exception to <ieneral Itulc.]— 
The rule in equity is, that the trustee buying 
the trust estate will lie compelled to com
plete the purchase if considered for the ad
vantage of those beneficially interested: but 
a trustee who hail procured the estate to lie 
bid in at auction, so ns to prevent its being, 
as lie considered, sacrificed, was held not 
bound to perfect the purchase, as it is the 
duty of a trustee t" take stupe t<> prevent the 
estate being sold at an undervalue; and this 
although he erred in his judgment ns to the 
value of the property offered for sale, as also 
as to the means adopted to protect it. 
Heron v. Moffatt, 22 Gr. 370.

See, also, MeKnight v. McKnight. 12 Gr. 
303, post (b).

The fact that a trustee, when offering some 
of the trust lands for sale by auction, at the 
same time offered some of his own property, 
and employed the same person t" bid for it
that lie authorized to buy in the trust prop
erty. with a view of saving it from being sold 
at an undervalue, will not warrant the cestui* 
que trust in calling upon the trustee to per
fect the purchase mnae by his agent of the 
trust estate. Heron v. Moffatt. 23 Gr. 1!M$.

Executor not Clothed with Probate. |
—If an executor doe* not renounce, or make 
known bis intention not to act, lie is in general 
disqualified to engage in any transaction for 
his own benefit, to the prejudice of those in
terested in the estate, quite as much as if he
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had taken out probate. Robinson v. Coyne, 
14 Gr. 601.

Purchase for Cestui que Trust—No«- 
<lisoloBut'c, | — 11 is ii sviiif'ii rule that a trus
tee nr agent, authorized to make a purchase 
for his cestui que trust or principal, cannot 
make the purchase for himself without dis
closing the fact. Such transactions are so 
dangerous that they are wholly forbidden, and 
are not merely declared void where damage 
has arisen from them or fraud was mixed up 
with them. Accordingly, where an agent, 
authorized to invest in bank stock, appro
priated to his principal some shares of his 
own. and rendered an account as if he lmd 
purchased so many shares for her : his princi- 
ial, years afterwards, on the fact coming to 
1er knowledge, was held entitled to repudiate 

the transaction, without any inquiry as to the 
fairness of the rate which had been charged 
for the shares. Harrison v. Harrison, 14 Gr. 
681$.

Purchase from Cestui que Trust. | —
Where a trustee deals with Ids cestui que 
trust for tlie trust property, it rests with the 
trustee to shew that everything in connec
tion with the transfer was fair and just. 
Ulain v. Tcrryberry, 11 Gr. 286.

(b) Particular Cases.
Administrator-—Conveyance of La ml to 

— Purchaser from Intestate.1 — Where A., 
having only a bond for a deed, and not having 
paid all the purchase money, made a convey
ance in fee to B. and died, and B. went into 
possession of the land and continued in pos
session for several years, when A.’s adminis
trator obtained a conveyance in fee to himself 
from the person who had given A. the bond : 
—Held, that the administrator by making use 
of the deed was guilty of a fraud, and that 
his title under it could not prevail against B. 
Doc </. Dobic v. \ underlip, 5 O. S. 85.

--------  Crown tirant—Heir of Intestate.]
—An administrator purchased from govern
ment in his own name, and with his own 
funds, land in which the intestate as occupant 
had a pre-emptive right, at the same price as 
it had been agreed to sell to the intestate : but 
being administrator, the government did not 
require him to pay the value of improvements
made by the intestate:- Held, that he was a
trustee for the heir-at-law of the intestate, 
and could not purchase for his own benefit. 
Foster v. McKinnon, 5 Gr. 510.

Tlie purchaser of land from the Grown died 
intestate, without having procured a patent 
or paid the purchase money. A younger 
brother, without tlie knowledge of tlie heir-at- 
law. administered to the intestate, and upon 
payment of the arrears obtained a patent to 
himself, on the ground that the greater por
tion of tlie improvements on the land had 
been made by him. and that he had main
tained bis father and mother while residing on 
if. Vpon a bill filed by the heir-at-law against 
the grantee of the Grown, and others claiming 
under him. it was shewn that the deceased
alone had cultivated the land, and supported 
the parents: and that the grantee had never 
made the property his settled place of resi
dent. The court declared the heir-at-law en
titled to the estate, notwithstanding the

patent, and decreed him relief in accordance 
with such declaration. Lamont v. Lumont, 7 
Gr. 258.

Agent — Purchase of Hank Stock for 
Principal — Appropriation of Shares of 
A pent.)—See Harrison v. Harrison. 14 Gr. 
580. ante (a).

Agent of Administratrix — Purchaser 
of Mortyaye.]— The widow of an intestate ad
ministered. and lier brother, a lawyer, acted 
for her as a friend, not professionally, in the 
management of the estate. While so employ
ed. the brother, with Ids own moneys, pur
chased a mortgage which had been created by 
the intestate Held, that lie was entitled to 
hold the mortgage for his own benefit. Paul 
v. Johnson, 12 Gr. 474.

Assignee or Inspector of Insolvent 
Estate.| A purchase by the assignee for the 
benefit of creditors of the assets of the estate, 
made by him at the request of tlie inspectors 
of the estate after futile efforts to sell at 
auction and by private tender, and after a 
circular letter had been sent by the inspectors 
to each creditor stating that the sale would be 
made unless objection were taken, was set 
aside, there being evidence that at the time 
of the purchase the assignee knew of and was 
negotiating with a possible purchaser, to 
whom lie afterwards resold at a large profit, 
and had not disclosed this information to 
tlie inspectors. The inspectors of an insol
vent estate have no power, unless specially 
authorized by the creditors, to bind the latter 
by anything they do in disposing of the estate. 
The disposal of it is in the hands of the credi
tors. and. in default of direction* by them, 
in the hands of the Judge of the county court. 
Morrison v. Matts. 10 A. It. 1522.

An inspector of an insolvent estate is a per
son having duties of a fiduciary nature to 
l>erforni in respect thereto and he cannot he 
allowed to become a purchaser, on his own 
account, of any of the estate of the insolvent. 
Davis v. Kerr. 17 S. C. It. 255. followed. 
(lastonyuay v. Savoie, 20 8. G. It. 013.

See. also. Scgstrurth v. Anderson, 23 <). It. 
57.3, 21 A. It. 242. 24 8. G. It. 600; Thomp
son v. Clarkson, 21 O. It. 421.

Attorney Purchasing from Client.] —
See Solicitor, VII. 2.

Bank Director -- Purchase of Bank's 
Property—Defect ire Title.]—In 1856 certain 
lands were purchased from one W.. and a 
mortgage given back for the greater portion 
of tlie purchase money, the purchaser intend
ing to lay the property out into building lots 
for sale; which was accordingly done, and 
roads laid out through it. Several years after
wards the purchaser of one of the lots object
ed to complete his purchase on the ground 
that W„ at the time lie acquired his title from 
his vendors, the Bank of Upper Canada, was 
a director and the vice-president of the insti
tution. and as such one of those intrusted to 
sell the real estate of the hank—which objec
tion was sustained. W.'i vendee thereupon 
filed n bill t«> have the transaction set aside, 
his mortgage delivered up and discharged, and 
the money paid by him on account and expend
ed for taxes and improvements, repaid to him 
with interest. There being DO evidence of any 
act of the vendee confirmatory of the purchase 
after he become aware of this defect in the
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title, the court decreed the relief nsked with 
costs, liruiwkill v. Clarke, 0 Ur. 430.

sir i hui h a hi \ational Bank v. McKecn, 
24 S. V. It. 348.

Compauy Director — Mortgage to — 
Valid it H. j—Where a vote of the shareholders 
of mi incorporated company lmd authorized 
the directors to raise money on the security 
of the company's lands, and one of the direc
tors afterwards, by arrangement with the 
other directors, advanced money for the use 
of the company and took a mortgage on their 
lands, it was held that a third party who sub
sequently became the purchaser of the mort
gaged estate, could not resist the claim of the 
mortgagee, on the ground that a mortgage to 
a director was invalid. Ureenstrcct v. Bar is, 
21 Ur. 229.

—------ Purchase at Mortgage Sale —
Profits.]—A director of a joint stock com
pany. having a judgment and execution of his 
own against the property of the company, 
acting in good faith, purchased the same at a 
sale by the mortgagees, under a power of sale 
for $S.4U0. and sold it in the following year 
for $33,000 :—Held, in winding-up proceed
ings, that he could not purchase for his own 
benefit, but held the land as trustee for the 
company and was accountable for any profit 
received on a resale, and by reason of his re
fusing to pay over or account for such profits, 
and in fact by his appearing as a bidder at 
the sale and so damping the bidding, was 
guilty of a breach of trust, within It. S. C. 
r. 129. <. 88. Ht Iron 0Ian Brick Manu
facturing Co., Turner's Cane, 19 O. It. 113.

Executor— Purchase of Land of Testator 
—Benefit of Infant.]—Although the rule is, 
that un executor or trustee will not be per
mitted to den I on his own account with the 
trust estate, still, where one of two execu
tors empowered to sell, with the concurrence 
of the widow and the eldest son of the testa
tor. aged eighteen or nineteeen years, pur
chased part of the testator's property, the 
court refused to set aside the transaction—the 
master having found that at the time the 
Nile was concluded it was beneficial to the 
infants. McKnight v. McKnight, 12 Gr. 3(13.

-------- Purchase of Land of Testator—Life
Estate—Fraud.]—A. died, leaving nil she had 
to her sister. II.. the plaintiff, an old, feeble, 
and ignorant woman, and appointed C. her 
executor. ('. did not prove the will, but acted 
as executor : lie also removed the plaintiff to 
his house, and intimated that he meant to 
take care of her during the rest of her life. 
The testatrix had a life estate in some 
cottages, and after her death the remainder
man was induced by C. and others, for the 
purpose of benefiting the plaintiff, to sell them 
for less than half their value, and to convey 
them to C.'s wife, it being supposed that ('. 
would have to advance the money out of his 
own funds, but the fact being that he had 
money in his hands, ns trustee for the plain
tiff. sufficient to pay the price:—Held, that C. 
and his wife could not retain the lienefit of 
the purchase, and that the plaintiff was en
titled to a conveyance. Hohinson v. Cogue, 14 
(ir. 561.

-------- Purchase of Land of Testator—Ten-
iler—Prfte-noin—Parties.] — In an adminis
tration «nit a sale by tender was ordered. 
The defendant .!., who was the executor of the

person whose estate was being administered, 
and also trustee for the sale of a portion of 
the land sold, procured four tenders of differ
ent amounts to be put in for the property, in 
the names of different person*, but really for 
his own benefit. Every tender was for un 
amount less than the real value of the land. 
One of these tenders was accepted by the mas
ter. and the person in whose name it was made 
was declared the purchaser, and the sale to 
him confirmed. Subsequently lie made a form
al transfer to the defendant .1. I’pon the appli
cation of the plaintiff the sale was set aside. 
Held, also, that plaintiff was entitled to 
apply to set aside the sale without requiring 
any others of the parties interested to join. 
He Follis, Kilbourn v. Coulter, »i 1\ It. liiu.

--------  Purchase of Land Devised — Sale
under Execution—Debt of Executor.]—Judg
ment was recovered against executors in an
action on a note made by one of them, and
indorsed by the testator for his accommoda
tion. Property devised to a son of the testa
tor was sold under execution issued on said 
judgment, and purchased by the executor who 
had made the note and conveyed by him to 
another son of the testator. The projs'rty 
was again sold under execution against the 
last mentioned grantee, and again purchased 
by the said executor. The original devisee 
having taken forcible possession of the prop
erty. the executor brought an action to re
cover it :—Held, affirming the judgment in 
17 A. It. 193. that the first sale being for bis 
own délit, the executor on purchasing did not 
acquire title for his own benefit, but became a 
trustee for the devisee, and the trust continued 
when he purchased the second time. Mc
Donald v. McDonald, 21 8. It. 201.

Lease—Inadequacy—Trusteeship —Know
ledge of Trustee.]—L. and S. were appointed 
by the court trustees for the plaintiff, a mar
ried woman, upon a written consent purport
ing to be signed by them agreeing to act. 
Subsequently L. obtained from the plaintiff a 
lease of the trust estate to himself, at what 
was alleged to be an inadequate rental. Some 
rears afterwards, and after the death of her 
husband, the plaintiff instituted proceedings 
to have the lease cancelled, alleging as grounds 
of relief, inadequacy of rent, want of proper
advice by the plaintiff in the execution (hereof.
and the fiduciary relation towards herself 
which L. had assumed. Under the circum
stances the court granted the relief asked, 
notwithstanding that L. swore that he was 
not aware that he had been appointed trustee; 
that he never signed the consent to act as 
such : and that his conduct throughout had 
been bonft tide; it being shewn that lie had 
effected an insurance upon the buildings 
situate upon the premises, the application for 
which he had signed as trustee, and there 
being reason to believe that, if he had not 
signed the consent himself, he had authorized 
the husband of the plaintiff to affix his signa
ture thereto: but gave L. the option of 
accepting a new lease of the property to be 
settled by the master ; which decree was 
affirmed by the full court on rehearing. 
Seaton v. Lunney, 27 Gr. K’i9.

Mayor of City—Purchase of Debentures
Trustee of Profits.]—The mayor of Toronto 

secretly contracted to purchase at a discount, 
from persons to whom the debentures were to 
lie assigned by the railway company in whose 
favour they were to be issued, a large amount
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of tin* debentures of tin* city, which were ex- 
Imuted to lit* issued under u future by-law of 
the city council ; and was himself un active 
party afterwards in procuring and giving 
effect to the by-law. which was subsequently 
passed Held, that In* was a trustee for the ; 
city of tin* profit he derived from the trans
action. City of Toronto V. It owes, 1 (ir. 4,SI) ; | 
Howes v. City of Toronto, ti (Jr. 1, 11 Moore
v. c. 4ty.

Mayor of Town -Purchase ut 'Tax Sale.] 
—Semble, that the mayor of a town or city : 
cannot purchase at a tax sale of lands in his ! 
municipality, Green street v. Paris, 111 (Jr. 
22V.

Mortgagee -'Trustee — Judicial Sale — 
Leave to Hiil— Profits.] — The plaintiff was 
mortgagee of certain lands, and by the will 
of the mortgagor was devisee thereof in trust 
to pay certain legacies charged thereon— 
amongst others one to the* defendant, an in
fant about ten years old. Having instituted 
proceedings against the* defendant to enforce i 
payment of the mortgage, the conduct of the 
■ale was given to the guardian of the infant, 
and the plaintiff had liberty to bid at the sale 
under the decree, as mentioned in 27 (Jr. | 
570: — Held, reversing the order then made, 
that the liberty to bid accorded the plaintiff, j 
who occupied the two-fold character of mort- ' 
gagee and trustee, was given him for the pur
pose of protecting his interests as mortgagee, 
but did not absolve him from the duty which, 
us trustee, ho owed to the infant ; and that 
the conduct of the plaintiff prior to and at | 
and about the sale, as set out in the case, i 
by means of which he had been enabled to | 
make a profit at the expense of the infant j 
cestui que trust, was such as would have ren
dered the sale invalid if the land had remained 
in his hands : but, as it had passed into those 
of an innocent purchaser, the plaintiff should 
be charged with the outside selling value of | 
the estate at the time of the sale, or should , 
pay to the defendant the amount due to him 
under the will, with interest thereon from the 
date of the sale, together with the costs of the 
court below subsequent to the petition, and 
also the costs of appeal. Iiieker v. Ricker, 7
A. H. 288.

Partner of Intestate—Purchase of In
terest.]—Under the statute to amend the law 
of property and trusts, the court made an 
order approving of a proposed sale to a part
ner of an intestate's interest in the partner
ship assets. Lx parte Sessions, 2 Ch. Ch. 300.

Solicitor—Purcluase of Client’s Property.] 
—See Solicitor. VII. 2.

Trustee — Purchase of Life Lstate — 
Sheriff’s Sale.]—A. holding property in trust 
for It., for life, and then for It.'s wife and 
children, purchased B.’s life estate at sheriff’s 
sale:—Held, that he was trustee thereof for 
It. only, and not for the other cestui que trust. 
King v. Keating, 12 Gr. 2V.

Trustee for Devisees- Purchase of Life 
Estate — Benefit of Remainderman.] — By 
virtue of a will A. had a life interest in cer
tain lands, with remainder to the plaintiff in 
fee. The land was afterwards sold at sheriff’s 
sale under circumstances which made the sale 
void in equity, and the purchaser a trustee 
for the devisees. A. (the life tenant) for ! 
valuable consideration conveyed his life in- 1

terest to the purchaser Held, that the plain
tiff could not claim the benefit of that trans
action. Gilpin v. Il est, 18 Gr. 228.

Trustee for Sale—Purchase of Judg
ment—Profits—Assignee.]—The title of a 
trustee for sale being liable to be impeached 
by creditors of a former owm*v, the former 
owner being also entitled to the residue under 
the trust, the trustee bought at a discount a 
judgment recovered against such former owner. 
The trustee then owed the trust more than 
the amount paid for the judgment : -Held, 
that he could not retain the profit on the pur
chase, and that his cestui* que trust were en
titled to it. After his purchase the trustee 
assigned the judgment :—Held, that his as
signee look subject to the same equities as af
fected himself. Hew son v. Smith, 17 Gr. 407.

Trustee for Sale of Land*—Collusive 
Sale.]—In 1851 the plaintiff, who bad gone 
to reside in California, empowered his brother 
in Canada to sell certain lands. In 1853 the 
brother agreed to sell the property to W\. 
and in 18515 evented a conveyance of the pro
perty to W. for the alleged consideration of 
81.(MHl, and W. immediately reconveyed to the 
brother one-half of the estate for an alleged 
consideration of $2<Ml. In October, 1873. tin* 
plaintiff returned to Canada, and in January 
following tiled a bill impeaching the trans
actions between his brother and W., and seek
ing to have them declared trustees of the es
tate for him. At the hearing the plaintiff and 
his brother compromised their difficulties by 
each taking one-half of the property conveyed 
to the brother. The court, in view of all the 
circumstances and of the time that had elapsed 
since the transaction was completed, refused 
to set aside the conveyance to \V„ and dis
missed the plaintiff's bill with costs. Taylor 
v. Taylor, 23 Gr. 4ÎMS.

See Hope v. Heard. 8 Gr. 3811 ; S. ('.. 10 
Gr. 212 ; Cudncy v. Cudney, 21 Gr. 153.

See, also. Principal and Agent.

8. Other Cases.
Acceptance of Trust—Pleading—Status 

of Plaintiffs.]—The plaintiffs, A. and J.. tiled 
n bill for the purpose of having a deed made 
to the defendant by J. declared void, ns hav
ing been obtained by fraud and misrepresenta
tion. The bill alleged that J. had subsequent
ly made a deed of the same property to A., 
for the purpose of remedying, ns far ns he 
could, the wrong he had done by conveying to 
the defendant—the bill alleging that such deed 
to A. was made to him “ as trustee for the 
heirs of A. M.." who had died seised. The bill 
in no place alleged that A. was trustee, but 
in the following paragraph it was stated that 
“before the execution of such last mentioned 
deed the heirs of the said A. M.. who are the 
rightful owners of the said land." &c. :—Held, 
that, notwithstanding the absence of any ex
press allegation of A. being such*trustee, suf
ficient was stated to shew that he had accept
ed the office of trustee, and ns such was en
titled to litigate the subject matters of the bill, 
and a demurrer for want of equity was over
ruled with costs. A demurrer ore tenus for 
misjoinder of plaintiffs, it appearing by the 
will that J. had no interest in the questions 
raised, was allowed, without costs. Roche v.
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Jiii'clnn. -il Gr. 573. followed. McLean v. 
Unci'. 29 Gr. 507.

Breach of Trust—Voluntary Convey 
unec—Curly Wall—Tenuntn in Common. |
M., owner of two warehouses. No*. 5 and 7 
(the dividing wall being neee*«ury for the 
Millport of IhiIIii, executed a deed with imwer 
of sale of No. 5, by way of marriage settle
ment on his daughter. M. having died, his 
executors executed a deed of confirmation to 
the purchaser of No. 5 from the trustees of 
the marriage settlement by a description 
which, it was contended by the purchaser, con
veyed absolutely the freehold estate in tin- 
party wall and the land covered by it. An ' 
action being brought by the executors of M., 
to have it declared that the wall in question 
was a party wall:—Held, that the trustees of 
the will and the marriage settlement were 
hound by the trust declared in the instruments 
under which they derived their powers: and. 
even if it could be shewn that the confirma
tion deed had the effect of conveying a greater 
quantity of land than the deed from the trus
tees of the marriage settlement, such a volun
tary conveyance in favour of one beneficiary, 
which would operate prejudicially to the in
terests of the other lieneficiaries, would be a 
breach of trust and consequently void. Lour in 
v. ill won. 30 8. C. It. 173.

Delegation of Power by Trustee.) —
See Smith v. McLcllan. 11 O. it. 101.

Distribution of Trust Fund Xoticv of 
Claim—exoneration.]—A trustee is not ex
onerated by the Act respecting trustees and 
executors and the administration of estates. 
It. S. O. 1877 c. HIT. if he had actual notice 
of a claim before distribution, even though he 
may have sent the notice prescribed and re
ceived no response to it. Carling Brewing 
ami Malting Co. v. Black. 0 U. It. 441.

Improvements on Land. |—See He Ben
der, 8 P. It. 309; Foot v. Rice, 4 Ü. It. 1*4.

Infants’ Funds—Deposit of—Creation of 
Trust—A ward.]—Money was recovered by the 
administratrix of a person killed by a railway 
accident, and the shares allotted to her child
ren were deposited by her with her brother, 
who was fully cognizant where the money 
came from and to whom it belonged :—Held, 
that he was liable to account to the children 
as their trustee. The administratrix was 
afterwards sued by her brother for a debt, 
alleged to have been due by her husband, the 
intestate, and judgment was recovered by him 
in the action, and subsequently a reference 
was made to arbitration in respect of other 
moneys come to the hands of the administrat
rix for the benefit of her children, and by her 
deposited with her brother: and this judgment 
and the amount due thereon were, at the ar
bitration. mixed up with questions ns to these 
trust moneys, and the award was in respect of 
all. The parties all acted as if these 
trust moneys and the debts of the estate were 
to he considered and dealt with together, but 
the infants were not represented before the 
arbitrators :—Held, that the infants were not 
bound by the award made under such circum
stances. Sccord v. Costello, 17 Gr. 328.

-------- Payment out of Court—Investment
by Trusts Company.]—On an application by 
a trustee company, and a party who was en
titled for life to the income of a fund in court, 
which was the proceeds of the sale of certain

settled estates, for the payment out of the fund 
for the purpose of investment by the company 
as trustees I they having been appointed 
trustees under the will which devised the 
setth-d estates I, which application was op
posed by the otticial guardian on behalf id" the 
remainderman: Held, that the practice and 
current of authority were against what was 
asked by the petitioners, and they were not 
entitled to it as a matter of right, and that 
the application must be dismissed. Rc •/. T. 
Smith's Trusts (.Vo. 21. iso. It. 327.

-------- Retention in Court — Trustee
abroad. | — Where the trustee for infants re
sided out of the jurisdiction, and a person re
sident within it had a contingent interest in 
the trust fund, the fund was ordered to lie se
cured in court instead of being paid over to 
the trustee. Stileman v. Campbell, 13 Gr. 454.

Misappropriation of Trnst Funds
Stifling Prosecution—Restoration of Funds 
Ftpress Trust.]—The Imperial Act 2*» X 21 
Viet. c. 54, s. 12, provides that " nothing in 
this Act contained, nor any proceeding, convic
tion, or judgment to he had or taken thereon 
against any person under this Act, shall pre
vent, lessen, or impeach any remedy at law or 
in equity, which any party aggrieved by any 
offence against this Act might have had if 
this Act had not I teen passed ... : and
nothing in this Act contained shall affect or 
prejudice any agreement entered into or se
curity given by any trustee, having for its ol>- 
ject the restoration or repayment of any trust 
property misappropriated : *—Held, affirming 
the judgment in 5 B. < Hep. 571. that the 
class of trustees referred to in said Act were 
those guilty of misappropriation of property 
held upon express trusts. Semble, that the 
section only covered agreements or securities 
given by the defaulting trustee himself, 
tjua-re. is the said Imperial Act in force in 
British ColumbiaV If in force it would not 
apply to a prosecution for an offence under 
It. S. <’. e. 1U4 (the Larceny Actl. s. 58. 
An action was brought on a covenant gixeti 
for the purpose of stifling a prosecution for the 
embezzlement of partnership property under 
It. S. C. c. 1(14. s. 58. which was not re
enacted by the criminal code, 1892:—Held, 
that the alleged criminal act. having been com
mitted before the code came into force, was 
not affected by its provisions, and the cove
nant could not lie enforced. Further, the part
nership property not having been held on an 
express trust, the civil remedy was not pre
served by the Imperial Act. Major v. Me- 
Craney, 29 8. C. It. 182.

Municipal Councillors — Liability as 
Trustas.]—See Morrow v. Connor, 11 I*. II. 
423.

Partition Right to.] The plaintiff in 
this case being a trustee for sale was held not 
to he in a position In ask for partition. Keefer 
v. McKay. 29 Gr. 192.

Qualification of Trustees as Voters.)
—See South Hrenrille Flection ( Pror. ), Fllis 
v. Fraser, II. E. C. 193.

Relief of Trustees Xotiee to Creditors 
—Acting Reasonably -Art for Relief of Trus
te» s — Limitation let.) — See Stewart v. 
Snyder. 27 A. R. 423.
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Trimtee's Interest in Conflict with 
that of Trust Estate.|—See Iu n Toronto 
Harbour Coinminsioners, 28 Or. HIS.

VIII. Uses and Trusts.

| See It. 8. O. 1H77 c, O.'. ». 2: It. 8. O. 
1807 c. 110. ». 28.]

Distinction. | -As to tin* distinction be
tween a trust and a use, see (iambic v. Item, 
G V. C. It. 007.

Grant — Beneficial Intercut—Statute of 
I xi s. |—Certain owners of the equity of re
demption in lands, by deed granted the same to 
“ A., his heirs and assigns, to have and to hold 
the same to A., his heirs and assigns, unto
and to tb" use of B„ lus heirs and assigns.” 
This was dated 17th July. 1877», and registered 
-1st July. 1875:—Held, that, whether this 
deed operated under the Statute of Uses or 
not. It. took under it the beneficial interest in 
fee, and it had the same effect as if it were 
a conveyance to A. upon trust for the bene
fit of It. Imperial Bank of Canada v. Met
calfe. 11 O. K. 407.

--------  Intention — Mortgage—Subsequent
tV.|—In an indenture the granting words 
were, “ grant, bargain, sell, alien, release, en
feoff, convey, and confirm unto the parties of 
the second part, their heirs and assigns, all 
and singular, &e. : habendum unto the said 
parties of the second part, their heirs ami as
signs forever, to the use and upon the trust 
following, that is to say, to and for the use 
of. Ate., infant children of. &c., their heirs 
and assigns forever." If appeared in 
evidence that upon the execution of this 
deed by the grantor, it having lieen exe
cuted iu completion of a sale of his equity 
of redemption to the grantees, in settlement of 
nn overdue mortgage held by them as repre- 
s"nling the deceased mortgagee, the grantees 
discharged this mortgage, and then mortgaged 
li e estate back to the grantor to secure the 
uirchase money of his equity. In ejectment, 
nought by the infant children against the 

lessee of the grantees :—Held, that the use 
was not executed in them (the children), but 
that, notwithstanding the use of the word 
“ grant " in the deed, and C. S. I'. C. c. 00, 
s. "_\ the old rule, that deeds shall operate 
according to the intention of the parties, if 
by law they may, must govern, and that the 
intention to be gathered from the mortgage 
transaction, which would otherwise be de
feated, clearly was that the deed should oper
ate as a bargain and sale, vesting the use 
in the bargainees, the subsequent use being 
a trust. Mitchell v. Smellie. 20 ('. P. 380.

Husband and Wife—tirant to—Statute 
of ( V«. |—A husband and wife were the 
parties of the third part in a conveyance, 
whereby the wife's father did *" grant unto the 
said party of the third part, his heirs and as
signs forever.” &<\. habendum " unto tin* said 
party of the third part, his heirs and as
signs. to and for his and their sole and only 
use forever:"- Held. that, by the n|»erntion of 
tlie Statute of Uses, the husband took an 
estate iu fee simple. He Young. 0 P. R. 521.

Lunatic—II < ir of—Statute of Cut».]—The 
Crown granted land by letters patent to J. S.

m trust for his son I. S.. a lunatic, his heirs 
and assigns forever, habendum to him. the said 
J. S.. Iiis heirs and assigns forever :"—Held, 
that this patent coming, as any other mode of 
assurance, under the operation of the Statute 
of I ses. 27 Hen. VII I. c. 10, if it did not. from 
particular considerations applying to the lun
atic only, vest the real estate in him, yet it 
nevertheless created a use which, on the death 
of the lunatic, was executed in his heir : and 
that therefore a deed made by the heir after 
bis death would be valid as against a deed exe
cuted by the grantee of the Crown, hoe 
Snyder v. Montera, 8 U. C. It. 55.

Operation of Bargain and Sale. | —The
operation of an ordinary deed of bargain and 
sale under the Short Forms Act. R. S. O. 1N77 
c. 102. conveying lands to trustees, considered 
and acted on. Seaton v. Lunney, 27 Or. 109.

Security—Covenant to Stand Seined— 
Consideration — Legal Estate — Statute of 
I «r«.]—In ejectment, the plaintiff claimed 
under a sealed instrument executed in his 
favour by one M„ and witnessing that, in con
sideration of prior indebtedness for profes
sional services, and to secure plaintiff for fu
ture services of the same kind, and of the sum 
of £25 already paid and advanced by plaintiff 
to him, Ace., he. M„ covenanted, granted, and 
agreed that lie would stand seised and pos
sessed of the land in question, to the use of 
plaintiff, his heirs and assigns, by the way 
of charge, security, and mortgage on the land 
for said moneys and costs, and when plaintiff's 
costs were taxed he was to be at liberty to 
hold the instrument as and by way of a charge, 
mortgage, and security upon the land for the 
amount so to In* ascertained, or M. would, 
and lie covenanted that lie, or his heirs, would, 
on demand, execute a good and sufficient mort
gage in law, with bar of dower, if necessirrv. 
and usual covenants. Ace. : —Held, that it could 
only operate under the Statute of Uses, as be
ing granted on a money consideration, which 
appeared from the express recitals contained 
in it. (Juiere, whether the plaintiff took the 
legal estate, so as to enable him to maintain 
ejectment. Miller v. Stitt, 17 C. P. 559.

Will—heriae — Statute of f'scs — Legal 
Estate.]—To an action for rent defendant 
pleaded, on equitable grounds, that W.. by his 
will, devised all his lands to the plaintiffs in 
trust for the sole benefit of J. during her 
life, under which she claimed and received 
from them the rent :—Held, that by the de
vise. as thus stated, the legal estate was vested 
in J. under the Statute of Uses. Fair v. 1/c- 
C'rotr, 31 U. C. It. 599.

IX. Miscellaneous Cases.

Attaching Trust Moneys.]—See Lloyd 
v. Wallace, 9 P. R. 335.

Charitable Trust.]—See Attorney-Gen- 
era! for S’ora Scotia v. Afford, 13 8. C. It.

Church—Secession—Bight to Property— 
Enforcement of Trust.]—Hoc Brnmter' v. 
Ilendershot. 27 A. It. 232. See also CHURCH.
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Clergy Commutation Trust. ] — See

Wright v. Incorporatul Synod of tin Diocese 
of Huron, 11 S. C. R. Oft.

Criminal Breach of Trust—Larceny.\ 
—See McIntosh v. The Queen, 23 S. C. It. 
180.

Enforcement of Contract for Benefit 
of Third Party—Absence of Trust. |—See 
Hcmlcrson v. Killey, 17 A. It. 450 : Osborne 
v. Henderson. 1H S. ('. It. 098 ; He McMillan, 
17 O. It. 344 : Burris v. Hliind, 29 S. C. It. 
498 ; Edmisun v. Couch, 20 A. It. 537.

Enforcement of Immoral Trust. 1—See
Byron v. Tremaine, 31 N. S. ltep. 425. 29 
S. C. It. 445.

Escheat of Trust Estates. |—See He
Adams, 4 Ch. Ch. 29.

Insolvent Firm—Trustees of—Indorse
ment to.]—An indorsement to pny to the trus
tees of an insolvent firm, without naming them, 
is sufficiently certain. Auldjo v. McDougall, 
3 O. S. 199.

Insurance Moneys — Account of.]—It. 
having insured a mill erected on lands con
veyed to him in tru<t in sell and after paying 
his own debt to pay over the surplus to A., 
and having received the insurance money :— 
tjmere, whether he was accountable to A. 
therefor. Semble, he was not. McPherson 
v. 1‘roudfoot, 2 C. V. 57.

Loss on Investment Apportionment bc- 
tween Ijife Tenant and Remainderman.]— 
Where n loss occurs under n mortgage of trust 
funds, the income of which is payable to a life 
tenant, the loss should be apportioned between 
the tenant for life and the remainderman 
by adding the amount actually realized from 
the security to the amount of interest there
tofore revived by the tenant for life and divid
ing the whole sum between the latter and 
the remainderman in the proportion in which 
they would have been entitled to share if the 
security had been paid in full, the tenant for 
life giving credit for the amounts already re
ceived. In re Foster. Lloyd v. Carr. 45 Ch. 
It. (129. followed. In re Plumb. 27 O. R. «01.

Misapplication of Moneys Assessed 
under Drainage By-law 'Trust Created.] 

-See Smith v. Toirnship of Raleigh, 3 O. It. 
405.

Money Lent to Trustee — liability of 
Trust Estate.]—Action against the trustee of 
an estate to recover money lent to a former 
trustee. The trust deed gave the trustee 
power to borrow money on mortgage. The 
trustee represented to the plaintiff that the 
money lent was for the use of the estate, and 
gave him a promissory note signed “ (1. II. 
L., trustee of E. I. S.," and indorsed by U. 
II !.. The trial Judge held that the trustee
was acting within his powers, or, if not. that 
lie got the money on the promise that be 
would exercise the power, and that the trust 
estate was liable :—Held, reversing this judg
ment. that there was no evidence of such a 
promise, and. the estate not having bad the 
benefit of the money, the trustee would not 
have been entitled to indemnity, and the plain
tiff's right was only to he placed in the same 
position as the trustee. Connor v. Vroom, 24 
S. C. R. 701.

-------- Remedy of Lender.]—A party mak
ing advances to trustees for the benefit of a 
trust estate, which advances are applied 
to llie purposes of the trust, is entitled to 
stand pro tantu in the place of the trustees 
as against the trust estate. Mills v. Cuttle. 
17 Ur. 335.

Bee, also, Eicart v. Bit cm, 1« Ur. 193.

Money Paid for First Claim —Legal 
Estate — Distribution — Title.]—.1. It. died 
leaving his estate to his widow and children. 
The estate having become involved, an abso
lute deed of all the realty was executed in 
favour of one of the testator's children, by 
the widow and other children, the grantee un
dertaking to pay off the liabilities and re
coil vey the lands on repayment of the amounts 
advanced to her. A portion of the land was 
sold for taxes, and the purchaser, to perfect 
his title, obtained unit claim deeds from all 
the heirs of the testator. Similar deeds had 
previously been given for other portions of 
the estate, and the moneys paid for the same 
equally distributed among the children and 
grandchildren of the testator. Before the dis
tribution of the money paid by the purchaser 
at the tax sale in the last case, as the con
sideration for the unit claim deeds, the trust 
deed, which had been mislaid, was discovered, 
ami the grantee having died, her children 
claimed the whole of the money. The other 
heirs of the testator brought this action for 
their respective shares :—Held, that the pur
chaser at the tax sale paid the money to 
obtain a perfect title, and, as the defendant*, 
the children of the trustee, were the only 
persons who could give such title, the legal 
estate being in them, the plaintiffs could 
not claim any part of the money, and that no 
agreement to apportion the money was proved, 
any agreement made by the plaintiffs with the 
purchaser not binding the defendants. Draper 
v. Radenhurst. 21 S. (*. It. 714.

Perpetuities— Rule against—Receipt of 
Rents—Account—Costs.]—The owner of real 
estate conveyed the same absolutely, receiv
ing hack a bond declaring the conveyance to 
Is* in trust to m-eive the rents. &c., and ac
count therefor to the grantor : and in the bond 
was reserved a right to the obligor and his 
heirs to purchase the property. Vpon a hill 
tiled to set aside this agreement as infringing 
the rule against perpetuities, and for an ac
count of the rents and profits received :—■ 
Held. that, even if the agreement were within 
the rule, it was good for the life of the gran
tee: and an account of rents was directed, re
serving the question of costs until after re
port. the hill not alleging any application for 
an account. Kenrick v. Dempsey, 5 Ur. 584.

Preferred Claim of Trustee Mistake 
in Decree—Assignment.]—Where a decree by 
mistake gave a trustee priority, in respect of 
» debt <liie to bint by the estate, over other 
claims :—Held, on application to correct the 
error, that an alignment for value executed 
by the trustee after the decree, was no answer 
to the application, and that the assignee took 
subject to all equities to which the trustee 
himself was subject. Wood v. Brett. 14 Ur.
72.

Reconveyance of Trust Property
Right of Equitable Tenant in Fee Simple.] 
—See Farrell v. Cameron, 29 Or. 313.
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Release Itcscisaion Hunch of Trust- 
La chi* \i count. | K. M. died intestate in
1871, ami his brother ami business partner. 
11. M., obtained from his widow anil his 
father, ns next of kin, a release of their re
spective interests in all real and personal 
property of the doeensed. In get ting this, he 
represented that the •-state would lie sacrificed 
if sold at a net ion and that the most votild 
be made out of it by letting him have full 
control, lie then took out letters of admin 
1st ration, but took no further proceedings in 
the probate court, and managed the property 
as his own until he died in 1Hss. 1 luring that 
time lie wrote several letters to the widow, in 
most of which he stated that lie was dealing 
with the property for her benefit, and would 
see that she lost nothing by giving him con
trol of it. After his death, the widow brought 
an action against his executor» for an account 
of the partnership and of his dealings with 
the property since her husband's death : also 
to obtain payment of her share; and to set 
aside i lie release. The defendants relied on 
the release as valid, and also pleaded the plain
tiff's laches : Held, that the release should Ik* 
set aside ; that it was given in ignorance of 
the state of the partnership business and E. 
M.'s affairs, and the plaintiff was dominated 
by the stronger will of II. M. ; that the latter 
had divested himself of his legal title by ad
mitting in his letters a liability to the plain
tiff. and must be treated as a trustee ; that, 
as a trustee, lapse of time would not bar the 
plaintiff from proceeding against him for 
breach of trust : and that the delay In press
ing the plaintiff's claim was due to II. M. 
himself, who postponed from time to time the 
giving of a statement of the business, when 
ilen»..n led by the plaintiff. Mack v. Muck, 
21 S.l. It. 14(5.

Statute Vesting Lands in Trustee
Effect of Title.] The provincial statute 1
Wm. IV. c. 2*5, vesting in a trustee certain
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lands belonging to the estate of the late l.au- 
renl st. George, has not the effect »»i raising 
u presumption of title in the particular lands 
enumerated in the schedule, so as to relieve his 
trustee from the necessity of shewing title in 
the first instance. Hoi </. Ualdicin v. Stone. 
5 V. V. It. ,188.

Stock Subscription by Trustee. |—A
boiift tide subscription for stock in a corporate 
company by one |s*rsoii in his own name, hut 
really as lrust«*e and agent for another, who 
has requested such stock to Is* subscribed for, 
is valid. David ton v. (Jrangt, 4 (ir. 377.

Transfer of Estate Transfer of Truth.]
A transfer of the estate does not necessarily 

involve the transfer of trusts or powers as 
inseparable incidents of the estate. Re Oil- 
christ and Island. 11 O. U. 337.

Vendor and Purchaser Turchaser in 
1‘osscaaion—Im/dicd Trust—Tenant at Will.] 
- Sul>-sect ion 8 of s. 5 of It. S. O. 1887 c. 
Ill (It. S. O. 18117 e. 133 • applies to the 
case of an implied trust, and a purchaser in 
possession with the assent of his vendor, and 
not in default, is. therefore, not to he deemed 
to In* a tenant at will to hi» vendor within 
the meaning of s.-s. 7 of that section. War
ren v. Murray. 11S'.*41 2 (J. B. (548. applied. 
Judgment in 28 O. It. 1*2 affirmed. Irvine 
v. \lacaulay, 24 A. It. 44(5.

See Banks axp Banking. IV. V.— 
Cm i« it. IV. 2. 3 <'tuminai. Law. IX. 13— 
Evidence. XIII Kxkcvtorm and Adminis
trators - Improvements. II.—Limitation 
or Actions. II. 17. IV. .*». VII.—Money. II. 
12 Parties. II 14 Rahway. IV. 4—Itr- 
< eiver. I. 2 (a i -Schools. Colleges, and 
Vniversities, HI.. IV. 8.—Will.
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