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DIARY FOR JANUARY.

1. Mon. ..Ctrcumcuwn Helr and Devisee Sittings com.
’ Co. Ct. & Bur. Ct. Term begins. Taxes to be
computed from this day. Municipal Elec.
-4, Thurs. York and Peel Winter Assites commence.
6. Satur. Epiphany. Co.CL. and Sur Ot. Term ends.
7. SUN...1s¢ Su:xday after %l
'8, Mon. ..Election of Police Trustecs ln Police Villages.
30, Wed. ..Election of School Trustees.
14, S8UN...2nd Sunday - fter Epiphany.  [Board of Audit.
'15. Mon. ..Treasurer & ¢ 1airm. of Muns. to make retura to
-10, Tues...Heir & Devisco Sitt. end. Muans, & M. . (except
. Co.’s) & Trs. of P.V. to hold 1st meoting.
-°89, Satur. Articles, &c., to be left with Secretary of L. S.
1. SUN...8rd Sunday after Epiphany.
£3. Tues...Mun. County Council to hold 1st weoting.
.25, ‘Thurs. Conversion &. Paul
.28. SUN...Septuagesima
81. ed. ..Last day for Cities & Countiee fo make return to
v [Gov. Grammar School Trustees to retire.

; . NOTICE.

" Subscribers in arrear are requested fo male immediafe
payment of the sums due by them. AL payments for the cur,
went year made before the 1t March next vill be received as
cash payments, and will secure the advantages of the lower
.'rata.

THB

~
s
y
i

f@{gpzr Gamade Halo Fonrnal,
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JANUARY, 18686.

AN ADMIRALTY COURT.

f We have already* drawn attention to the
- pecessity for some court expressly constituted
for the administration of Admiralty or Marine
Law. The importance of the subject is our
excuse for again adverting to it.

% Every one conversant with the necessities
"of our marine trade, has his own individual
’ case of hardshlp to complain of—his own
. ‘particular view of the deficiency of the present

stem, or rather want of system, of ad-
,mmlstenng Jjustice between those who “go
done to the sea in ships and occupy their

Busmess in great waters.”

: ~ What have we in the shape of statutory
anactment.s, which bear upon this subject?

With the exception of the Registry Act for

1essels and that for allowing a mortgage to be
~tnken on the keel of a vessel as soon as laid,
as secunty for advances for building,ve know

.
~of no act in force in Upper Canada relating to
"gessels as distinct from other chattel property.

ourts to administer * Admiralty Law,” of
hxch as we before remarked there is no lack,
4 iFe confessedly have none.

% *17T.C.L.J,N. 8, 225,

Now there are continually matters arising
which ought not only to be capable of adjust-
went in a Provincial Court of Admiralty, but
should be promptly adjusted. For instance,
a vessol comes into port, Lud a sailor is dis-
charged and payment of his wages refused.
It is usual to bring the master before a magis-
trate’s court, and bring the case under the
Master and Servant’s Act; in some cases an
attachment from s Division Court is asked for
—and sometimes obtainable, for it is not ciear
that the defendant comes within the provi-
sions of the absconding debtor’s clauses of
the Division Courts Act—and redress is at-
tempted to pe obtained in that way. Several
results may follow. The sailor may know
the name of the owner, or if not, the master,
who may be the owner of the vessel, and
who may have hired the plaintiff, or be
liable for bis wages, may wait in port till

judgment is given and an execution issued

and executed, or until the bailiff makes a
seizure nnder the attachment. But then it
may turn out that the master never hired the
sailor, and is not liable for his wages, and
that the master, as is generally the case, is
not the owner of the vessel; even if the cir-
cumstances are otherwise favorable, the sailor
and the bailiff may, whilst gazing on the de-
linquent vessel, “ hull down” in the distance,
have to console each other by mutual moral
reflections upon the wisdom of Canadian legis-
lators in refusing to protect the interests of
those who are amongst a country s most use-
ful servants.

This is given as one of the most common
instances which fortify our position, but it is
not the most itaportant in other respects. We
have already alluded to cases of collision,
salvage, gederal average, bottomry, &c., aly
cases in which no adequate or appropriate
remedy or relief can be obtained in the ordinary
courts of the country. And as the commerce
of this colony increases, and the resources of
the immense tracts of land, fertlle both in
agricultural and mineral wealth, which lie to
the west of us, are brought into the market,
and vessels from all parts of the world find
their way in and out of the ports of this
marveslous chain of lakes, it will be absclutely
necessary to have a court of judicature, insti-
tuted to meet and adjust the wumerous imn-
portant and ever varying gquestions which
must continually arise.
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And now for a suggestion as to the most
feasible and least expensive mode of carrying
out what we think is gonerally admitted, by
those concerned, &s almost a necess..y. Let
us not go on too fast—** Ilalf-a-loaf is better
than no brend.” Any scheme which would
entail a large expenditure upon our already
heavily taxed resources, would be unwise, not
to say impracticable, at the present time.
Promptitude of action in obtaining redress in
the administration of justice, and uniformity
of decision in the various questions that will
arise, are, we apprehend, two of the most
vital poiz.ts in the adwinistration of admiralty
law. To obtain the first it would be necessary
to Lave some competent person, say a practis-
ing bairister, in every port cf any consequence,
except in Toronto, where the admiralty judge
would reside, who should have power, in
certain cases, upon complant made, to detain
a vessel until security for the payment of the
claim, if subsequently substantiated, shounld
be given. He might also have jurisdiction to
dispose of cases of minor importance; such
for cxample, as seamen’s wages and some
other matters, up to a limited amount. In
county towns, situated on the coast, it might
be advisable to appoint the county judges,
though this should only be as a temporary
measure, till we could feel our way to a more
complete system, and one which would not
impose any unnecessary burden upon these
hard-worked officials. The business would at
first necessarily be light, so far as these deputy
judges are concerned, and their remuneration
should of cofrse be in proportion. The
bailiffs or deputy marshalls, would be paid
by fees; and we venture to say that in the
course of a comparatively short time the
courts would be self-sustaining,

To secure uniformity there should be an
appeal in certain cases to an admiralty judge,
who should adjudicate, with or without the
assistance of nautical men or “assessors,”
upon all important cases, such as collisions and
watters of ’sa.lvage, and general average, &c.,
besides performing sll the duties of a Jjudge
in granting attachments, &ec., in the port of
Toronto, and who should decide all appeals
from the barristers or deputy judges, before
referred to.

It is an acknowleged fact that the judges of
our Superior as well as our County Courts,
have enough and to spare of work to do.

This work is increasing every year, and if the
labour were divided, beneficial results would
follow. And this is especially the case with
reference to nautical afiairs, with which our
Jjudges have necessariiy litilo acgusintance, and
but little opportunity of msaking themselves
acguainted.

Were we proposing to institute a court
which did not existinany other partof the world
or were we suggesting laws and roguiations
which had never been enforced by other
countries, it might then indeed bs  matter of
grave consideration, whether it would be
advisable to make any chance such as that
spoken of. But when we see every maritime
power, of any importance, on the face of the
globe, with a marine code of some kind, and
with a more or less effective mado of adminis-
tering it—and when we hear continual com-
plaints as to the wants of, end injustice to
those connected with shipping in Canada, it
cannot be said that we are proposing any new
or untried thing, nor but that the institution
of some court for administering justice in the
premises, would be acceptable, and highly
useful and beneficial to those engaged in a°
most extensive and important branch of our
commerce.

THE PATENT LAWS.

The laws passed in various countries for the
protection of the rights of inventors, are a
fruitful subject of controversy, and many are
the amendments that have been made, and
many more are the amendments which bave
been suggested ; no system, however, has yet
been proposed which seems to answer the
purposes intended. The subject has Jately
received the attention of maay sble men, both
in England and America, and sheuld not be
passed over as unworthy by the thinking men
of this country. We are not at the present—
for the matter requires full considerstion and
has puzzled wiser heads than ours—prepared
to assert that it would be advisable to resort
to the extreme measure of repealing the Patent
Laws 4n tofo, but many powerful arguments
may be brought forward in favour of such a
course. These arguments, as they strike us,
we now propose— without expressing any
opinion on the subject—to bring forward.

Notiing seems more reasonable in theory,
than the protection afforded to individuals by
the operation of tho “Patent Law;” and yei
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nothing is in practice more liable to become an
instrument of injustice and oppression. The
intention of the law is to leave to the individ-
ual the benefit arising from the exercise of his
ingenuity, and the use of his own brains, in the
same manner that the law ought to secure to
him the result of the good management of any
‘other property belonging to him; but like some
‘other good intentions, its effect, instead of doing
the good intended, is generally a most unjust
and mischievous monopoly. It is intended to
stimulate and foster ingenuity, enterprise and
perseverance; itseffect is generally the reverse.
In theory, the patent is to protect the poorer
individuai in the exercise of his brains against
the power of monopoly and construction,
especially of ‘wealthy companies, while in
«practice, as shown by the evidence given be-
{fore the Committee of the House of Lords,
Jt not only excludes the ingenious but poor
‘mechanic from the benefit of his own inventive
sk\ll and perseverance combined, and places
hnn at the mercy of the rich man—probably
hxmself a mere theorist, for mechanical skill is
_by no means necessary to a patentee—but it
imaterially hampers, and often prevents the
‘large manufacturer from taking advantage of
the improvements pointed out in some minor
»department of his factory, by the skilled
workmun whom he would willingly, and does
actual]y pay higher wages to on account of
ithat very skill, but of which improvements
neither ever take advantage of, because some
theorist, among a score of random shots, has
h\t, under entirely different circumstances, on
tbat particular idea.

3 But this mischievous effect of the law of
patents is not confined to the manufacturer or
imechanic; it meets us at every turn, and is
{ikely to become in this country even a greater
Duisance than in Eng]a.nd, inasmuch as from
the circumstances in which we are placed as
arising from the difficulty of communication
and expense both of material and workman-
_ghtp, men are often driven to invent some
way of supplying an obvious want, which in
England would be supplied by the next village.

The following instance may be taken as an ex-
guple of the working of the Patent Law here:
A friend of the writer, wanting 2 small hop.
per or box to be attached to a plough for

he purpose of sowing peas in a drill under the
%lough described what he wanted to a trades-
Tan for the purpose of having one made,

when he found that what he required had al-
ready been patented: and what ought not to
have cost above $2 59, could not he obtained
under 312, On another occasion, a particular
part of this gentleman’s fences, made with
standards and rails something similsr to the
fences used by the railroad companies, re-
quired more sccure fastening.  Having some
old iron rods about, which would exactly an-
swer the purpose, he proposed using them,
but was prevented from doing so, because
it would have been an infringement of a
patent right. About three years ago a par-
ticular gate, cheap and useful under parti-
cular circumstances, was patented. This zate
would cost about one dollar, and cculd' be
made by auy rough carpenter or handy
man, with a suw and hammer. The prin-
ciple was as old as the old pole and wcight
balance used for wells by the settlers filty
years ago, and a precisely similar gate was
described to the writer several years ago;
but, being patented, all others were prohi-
bited from.making use of an obvious and
well known mechanism unless at a cost of
nearly $3—besides the trouble of hunting up
the patentee.  Not a hundred miles from To-
ronto, a carpenter turned a small stream to ac-
count by making it drive a wheel, by means
of which a churn is worked; but the man
is said to be liable to an action for infringe-
ment of a patent right of somebody that he
never heard or dreamt of, who has secured to
himself the exclusive right to use rotatory
motion in his churn to force the beater up
and down.

The enactment of a Patent law was for
the promotion of invention—of novelties. This
may heve been a right measure when manu-
facturers were wide and undeveloped; and
when novelties, as such, except where utterly
and obviously useless, were valuable. But at
the present time, circumstances are so entirely
altered as to make what was a wise protection
then, a most unjust measure and an intolerable
nuisance now. So intimately and wide spread
has the knowledge of machinery been diffused
among all men, and its uses among all depart-
ments of life, that a patent to an individual
now becomes almost necessarily an injustice
te many. Ir some department of a large
menufactory, or in seme small establishmert
where an effort is being made to supply the
wants of a country place, or it may be on soms
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farm, a want is found which can be supplied by
the application of a well known principle, or by
a new material convenient at the time, but not
perhaps generally used—can it therefore be
contended for one moment, that any man, sim-
ply because he was intelligent enough to take
advantage of the circumstances in which he
was placed, to his own advantage, should be
allowed to prevent another under simi‘ar cir-
cumstances from doing the same? And yet
such injustice is the very essence of a Patent
las.

It has already been stated that the intention
of the Patent law is to secure to the individual
the benefit arising from the exercise of his

«own brains, in the same manner that the law
.ought to secure to him the result of the good
management of any other property belonging
to him. But is this possible? Is not this
first inception and intention of the law 2
mistake? and the very first principle on which
the las is based, unsound ?  The two descrip-
tions of property, mind and matter, are too
entirely distinct and different to “permit any
law of protection common to both. Matter
‘tangible, palpable and capable of being clearly
defined requires protection as individual prop-
-erty, and the Almighty has ordained that this
shall be so, as history and the experience of
every day life teaches us. Mind, thought and
intellect on the contrary.cannot be defined,
and any attempt to do so by law for the pur-
pose of guidance and protection, becomes

. simply oppression. Thought becomes com-
mon property the moment it is put in the form
of words; and in opposition to matter, the
same power which has ordained matter as a
subject for protection by man’s law for man's
uses, has in an equally unmistakeable manner,
prociaimed that the mind of man and the
thoughts of man shall be left free and untram-
elled. -1 may sell my property and tqf’n' it
into gold and throw it into the bottom of the
ocean, so that it shall be as useless as if it
were not, and the loss is mine, the gain no-
body’s; but a thought once uttered or an idea
once expressed not only ceases o be mine but
is from that time entirely beyond my control
or withdrawal.

The drift of our argument and the man-
ner in which the Patent laws bear wupon
the matter of thought cannot be better
exemplified than by the following incident
which took place at Liverpool some years

ago:—Three or four persons, one a px‘actica.l
man, a sugar refiner, and the other a mere
theorist, entirely unconnected with manufac-
tures or machinery, were discussing the effect
of centrifugal motion which one of them had
recently introduced into his factory, when the
sugar refiner observed that it might, he
thought, be used most advantageously in such
and such a manner, in his business, and that he
would go home and work it out, which he did
very successfully. Having at much trouble
and cost perfected his idea and brought itinto
a practical working shape, he proceeded to
patent it. Bat what must have been his aston-
isliment and disgust at finding himself fore-
stalied by the theorist, who having overheard
this observation made by the sugar refiner,
immediately patented the idea of the Iatter.
The practical man who had taken time to work
out his idea, was thus absolutely deprived,
by the protective law, of the bénefit of his
own thought and experience in his own bus-
iness, which the law handed over to another,
who had no more right to it than the thief has
to the goods he steals.

No, the true and immutable principle is
that intellectual powers given to any individ-
ual, are given him not for any selfish purpose
or for his own aggrandizement, but for the
benefit and improvement of his fellow men,
and to glorify not himself but the Almighty
who made him.

(7o be continued.)

JUDGMENTS.—MICHAELMAS TERM, 1865.
QUEEN'S BENCH.

Present: Drmarer, C. J.:
Mogrgigow, J.

Monday, December 18, 1385,

Fitzgibbon v. The Corporation of che City of
Toronto.—Postea to plaintiff.

Hunter et uz. v. Hunter et uz.—Rule discharged.

The Great Western Railwey Company v. The
Grand Trunk Railway Company.—Judgment for
defendants on demurrer to plaintiffs] replication ;
and judgment for plaintifis on demurrers to de-
claration ; and judgment, pro forma, for defen-
dants on plea as to publio policy.

Corby ¥, Winter.—Judgment for plaintiff on
demurrer, with leave to apply to amend, on ap
affidavit of wmerits, within threo weeks.

Scott v. The Niogara District Mutual Tusurance
Company.—ITeld, that there can be no waiver
of a'contract under ceal by parol. Rule absolute
o enter nonsuit. .

Hagarty, J.;
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Ghreaves v. The Niagara District Mutual Insu-
rance Company. — Rule abeolute to enter a
nonsuit,

' Perdue v. The Corporation of Chinguacousy —
Judgment for plaintiff on demurrer to the 6th
and 6th pleas, with leave to defendant to apply
t6 amend ; and for plaintiff on demurrer to ples
sétting up want of notice of action; and for
defendants on demurrer to plaintifi’s replication.

Miller v. The Corporation of North Fredericks-
&Surgh.—Appeel allowed, and rule sbsolute to
enter nousuit in court below.

" Boulton v. The Corporation of the United Coun-
Lies of York and Peel —-Held, that money pnid to
& county treasurer after sale of his lands, is,
though paid under protest, money paid to the
uke of the purchaser and not to the use of the
plaintiff. so as to entitle plaintiff to maintain an
sotion for money had snd received. Appeal
disallowed with costs.

’%Kinloch v. IHall.—Held, in case against a
gheriff for an escape that the measure of da-
mage i8 the value of the custody of the debtor
&t the time of the escape, which the jury found
only to be one shilling, Rule discharged.

~j@rimshawe v. Burnham.— Appeal dismissed
with coste,

—f.l!erz’ck ef uz, v. Sullivan.—Rule absolute to
efiter nonsuit.

" Mackay v. McKay.—Rule discharged.

Stevenson v. Calvin.—Rule discharged.
“sMughes v. Puke et al.—Rule absolute to enter
nqnsuit as to each of the defendants,

3The Queen v. Nicholas Hogg.—Held, that no
indictment can be framed at common law for
falsely personating & voter at a municipal elec-
tion. Judgment arrested.

#Parker v. Watt.—Judgment for plaintiff on
demurrer.

. "The Queen v. Coffee—Evidence of a confession
improperly received, and conviction quashed.

'-;J'aylar v. Jarmyn.—Judgment for defendant
on demurrer to the general plea.

" Clissold v. Moseley.—Rule discharged.

* JCumeron v. Gunn.—Held, that the words “to
quit, 9lmm and release,” are not sufficiently
operative words in a deed to pass an estate, un-
less there be a previous estate for the release to
:%;ate upon. Rule absolute to enter a non-

_-’?IcGilliuray v. The Great Wesiern Railwny
Company.—Rule absolute for & new trial with-
0w} costs.

Hunt v. McArthur.—Rule absolute for & new
trial without costs.

j‘?’/:c Bank of Montreal v. Reynolds.—Rule ab-
solute for a new trial, within one month, on psy-
m§nt of costs, otherwise rule discharged.

‘ _,; Saturday, December 23, 1865.

%;,sent: DR'APER, C. J.; Morrison, J., Ha-
aARTY, J., being absent, holding City Assizes.
“Lrovident Life Assurance Company v. Wilson.

~=Appeal from the decision of the Judge of the
%unty Court of the United Counties of York

t

i
B

and Peel allowed, and rule absolute to enter
ponsuit in court below.

[uskinson v. Lawrence.—Judgment for defen-
dant on domurrer to first count, and for
plaintiff on demurrer to second count

In re Robert Munn.—Writ of Iubeas Corpus:
applicaat to be remanded.

Howard v. The Western Assurance Company.—
Rule nbsolute for new trial; costs to ubide the
event, unless plaintiffs within a mounth conseut
to reduce the verdict to $400, in which cvent
the rule to be discharged.

Hicks v. Ross.—Judgment for defendant on
domurrer to plea.

Bletcher v. Burn.—Rule to enter satisfaction
on payment of such suw as the Master on taxa-
tion shall find due between attoraey and client.

Bletcher v. Mursh.—S:wme as foregoing and .
same judgment,

In re Jones and JicLean —Raule discharged.

COMMON PLEAS.
Present: Ricmarps, C.J.; Apax Witsox, J.; -
Joax WiLson, J.

Satarday, December 18, 1865.

Tobin v. Spence.—Stands for inquiry as to -
facts.

Whelan v. McLaughlin. — Rule absolute to
epter verdict for defendant. Application for
leave to appeal granted.

Milligan v. The Grand Trunk Railway Company.
—Rule absolute for new triul without costs, as
commission was defectively executed in Boston
and improperly received at the trial.

Edseal v. Hamell.—Judgraent for plaintiff
on demurrer to declaration, with leave to defen-
daut to apply on affidavits to amend.

McCollum v. 3fc Kinnon.—Judgment for plain-
tiff on demurrer to ples.

Kreutz v. The Niagara District Mutual Pire
Insurance Company.—Judgment for defendant
on demurrer.

Converse v. Michie.—Judgment for defendant
on special case.

Carpenter v. Hall. — Rule discharged with
costs,

Lyon v. Tiffuny.—Rule discharged.

Davidson v. Reynolds.— Held, that a horse or-
dinarily used in the debtor’s occupation, not
exceeding $60 in value, is a chattel within the
meaning of the Exemption Aot, and so not linble
to seizure. Rule discharged.

The Queen v. Field.—Conviction affirmed.

Hamilton v. Covert.—Rule to set aside non-
suit discharged.

Corporation of Wellington v. Wilson.~— Rule ~
discharged with ccats.

Reeves v. Epps.—Held, that it is still neces.
sary to serve issue books. Rule absolute with
costs.

The City Bank v. McDonald.—Judgment for
defendant on demurrer to second plea; and for
plaintiff on demurrer to remsining pleas. If
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plaintifis apply to amend, then defendant to
have leave to amend.

Saturday, Deceraber 23, 1866,

Cousins v. Merrill.—Rule absolute for new
trial on payment of costs,

Davis v The Scottish Provincial Assurance
Company.—Rule absolute for new trial on pay-
meut of costs.

The Queen v. Iunt.— MHeld, that hoth Ridout
Street and Talbot Street are public bighways to
the river Thames, and wrongfully obstructed by
the defendant under pretence of a grant from the
Crowan granting a mill-site covering the exten-
sion of these highways. Judgmeut for the
Crown, and sentence to be passed at next nssizes
(Jokn Wilson, J., having been concerned in the
subject matter of the litigation when at the bar,
took no part in the judguent of the court.)

Puertell v. Bailan.—Stands,

Helm v. Crossen —Also stands.

Nickolls v. Lundy. — Held, proceedings in
‘County Court of Peterborough, in relation to
Jdnterpleader matter, are coram non judice.

Senith v. Richurdson.—Appes! allowed without
«costs, and rule in court below to be discharged.

Cutten v Ner. — Rule absolute to enter ver-
dict for deferdnut.

Boomer v. Anderson.—Ield, that under the
stetute. an order for th. taxation of an attor-
ney’s bill should not be the same order as that
which orleis the delivery of the bill. Held,
elso. that there is no power to order a stay of
proceedings in an action pending for the account
of an allowed bill, unless on an order for the
taxation of the bill. Rule absolute to rescind
order of learned jndge without costs.

SELECTIONS.

THE CASE OF CONSTANCE EENT AND
THE PLEA OF GUILTY.

(Qontinued from page 316.)

That so eminent and acute a personage as
the late Lord Chancellor was satisfied that
Constance was not the guilty party, appeared
from this, that after the most careful inquiry,
and after bringing his powerful mind to bear
upon the case, he directed the nurse to be ap-
prehended and accused, and s great deal of
evidence was given against her. The great fact,
to begin with, was that she had the care of
the child, and that he was in her. bedroom.
Added to that was the fact, that slthough she
admitted having missed the child as carly as
five in the morning, she made no alarm until
two hours iater, and then gave as areason one
which her mistress deemed unsatisfactory.
Farther, it was proved that it was impossi-
ble she shou'd have observed from her own
bed, as she stated, that the child wvac gone,
Further, it was proved that she had said, be-
fore the-child was found, that the blanket was
missing, although, as it was.said, .she could

not have seen whether it was there or not,
And then there was the fact of her having said
that she had seen Constance's dress put into
the basket, which she denied. But the fact
that the dress of Constance was missing being
unexplained, and there being no evidence to
connect the nurse with it, or anyone else, the
magistrates felt that it was impossible to con.
vict the nurse, and therefore improper to com-
mit her for trial, and she was discharged, but
Sot until after an inquiry which lasted several -
ays.

Her discharge was the ruin of Constance
Kent. Everyonc saw, and she must have felt,
that so long as the missing dress was unac
counted for she would be suspected as the
murderess. That the consciousness of this
suspicion must have entailed upon her 2 load
of mental anguish absolutely unendurable
must be obvious toanyone. It is evident that
it drove her from home; for although her
family, it appeared, corresponded kindly with
her to the last, she remained away for the
whole of the five years which eclapsed before
her surrendering herself to justice.

That these were years of crushing anguish,
which might well drive her to desperation and
despair, no one can doubt. She must have
felt at last that she might as well almost have
been the murderess, as she had to bear the
brand of murder—bearing the doom of Cain,
if not his guilt. Life must at last have be-
come a burden too grievous to be berne, and
death itself have assumed the aspect of a
welcome relief. Nor was this all. To add to
her anguish on her 6wn account, was the con-
sciousness of the heavy doom which had fallen
upon her family. They had literally been
overwhelmed with ruin; her father and bro-
ther especially — to both of whom she was ten-
derly attached—were utterly beggared. The
one had to give up his appointment, the other,
it appeared, fonnd it impossible to obtain one.
These facts have been stated publicly by a
friend of the family, a Mr. Stapleton, who, on
behalf of the girl herself, avowed that she was
most anxious to exonerate her father and
brother from the load of obloquy which attach-
ed to, and had utterly overwhelmed them.
And one cannot conceive a more crucl fate
than this befalling any relatives so near and
dear, nor one more calculated to weigh upon
amll crush to the earth the soul of that young
girl,

Here, then, were the two most powerful
motives which could ever influence the human
mind, to prompt her to a false confession—af
fection and despair. Affection for those she
most deeply loved, for herself the darkness of
a black despair. For herself she must have
felt hopeless. Upon the hypothesis of her
innocence, someone else, really guilty, had
secreted her dress to throw suspicion upon
her, ang, having cruelly succeeded, was not
likely to acknowledge the dark deed. In the
future, therefore, there was for herself no hope.
She was branded, until death, as a murderess.
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And mecanwhile, her father and her brother
‘were ruined for her sake. She could save
them by a false confession, which could hardly
fender her own fate worse than it was. Mean-
while, she had been for some years under
morbid religious influences, she had been for
two years at a Tractarian Religious House,
.nder the *“spiritual care” of a Miss Graeme,
swho called herself her spiritual mother, and a
Rev. Mr. Wagner, who assumed to act as her
“‘gpiritual father. Of the part played in the
“‘case by these two persons, we care not to
‘Speak, except so far as it bears on the cuse of
“Constance. No one, we think, can consider
that the influences they were likely to exert
-were healthy ; on the contrary, they were far
more likely to augment the morbid feclings of
despair; and, perhaps, ill-regulated religious
‘sentiment may have suggested the idea of a
Foluntary sacrifice of herself for the sake of
:).hose she loved. If we can rely on Mr.
Wagner's statements, “It was entirely her
own volunfary act” “It was entirely her
sown proposition.” This very much confirms
ithe view we suggest. For, as he stated that
‘he had made secret confessions to him, and
‘3t would be his duty to tell her that she must
‘disclose thé circumstances, so as at once to
‘test her truthfulness, and clear others who
+had Lesn suspected, her not doing that, and
-her proposing to make a public surrender of
therself as the guilty party, are strong to show
sthat conscience was not the real motive; and,
4herefore, that the confession was not true.
“For, if conscience had been the motive, she
herself would have suggested, if her “spiritual
Jather ” had not, that, in order to clear others,
it would be proper to enter into circumstances
:and details.  This, however, it will be seen
“8he did not do, and her “spiritual father” and
:hersell were equally regardless of her duty in
his matter, assuming her to be guilty. That
~duty clearly was to make such a disclosure as
:ghould clear cthers, by disclosing details which
he guilty only could disclose. This alone
‘eould clear others; for it was the only thing
Ywhich the guilty alone could do. The guilty
-izarty alone could know the details, and there-
:Jore that party only could disclose them. And
“the suspicion resting upon other persons had
-arisen {rom circumstances which could only
e explained by a full disclosure. No such
Aisclosure, howerver, was made; but Constance
;Bent, accompanied by her *spiritual father
and mother,” went to a police ccurt and put
@0 a cut-and-dried admission of her guilt,
:which rzn thus,—* I, Constance Emilie Kent,
.lone and unaided, on the night of the 29th
of June, 1860, murdered at Road-hill House,
Wiltshire, one Francis Saville Kent. No one
-;§>efore the deed aided me in its execution, nor
fterwards aided me in concealing it.”
g We well remember, on the morning when
this extraordinary statement was published,
%10 one could be met with in Westminster Hall
£who vrus satisfied with it. Tt was so unlike a
Areul confession—it v 0 ¢ .

ral in ita tone—it showed such an evident de-
sire to clear some other parties—yet, on the
other hand, it was destitute of that fulness of
disclosure which alone could do so.

1t was diflicult to explain this, except upon
the theory that her confession was not true, so
that it was necessarily thus curt and general
in its terms, lest, by lapsing into detail, it
should expose its falsity. However, to this
course she adhered throughout, and at her
trial, in perfect consistency, pleaded 4vilty,
Throughout, her evident object was to clear
others and to restore the character of her
family. Thus, while in prison, she wrote a
letter with a view to disclaim the impuwtion
of any unkind treatment. *1I have recvived
the greatest kindness from both the per-ong
accused of subjecting me toit.” The ditficulty
was only increased by this, for where could
be the motive? She was proved to have been
fond of the child, and the child was fond of
her. She had no ill-treatment to revenge, and
of course no ill-feeling for the chiid. At the
trial, she publicly disclaimed both motives.
By the lips of her counsel she declared that
she had been treated with the utmost kind-
ness; and by her own, she disclaimed any
dislike of the child. This only heightened the
mystery, for it destroyec the only theorics of
motive which any human imagination could
conceive, and it supplied no other.  Yet, if she
did the deed, there must have been a motive,
and a strong one. It was a terribic, unnatural
deced for a young girl to do—to cut the throat
of a sleeping child—the child of a fondiy-be-
loved parent, who was deeply attached to her
and treated her with every kindness. lotive
there must have been; but the only conceiv-
able motives were disciaimed, and no other
was suggested, though a clumsy attemypt was
made, in equivocal language, to insinuete the
motive which was denied.  And it is curious
to observe the difficulty in which the girl has
evidently found herself placed by these con-
tradictory statements. This she conld not
avoid—-her great object evidently being to clear
others. She admitted the deed, but denied
the only motive which could have led her to
it. She publicly denied either jealousy or ‘re-
venge. No other motive could he conecived
by any oue for ker murdering the child;
though there was more than one which might
very easily have led some other person to doit,
Therefore her denial of the only conceivable
motive for her doing the act, tended, along
with the unusual character of her confession,
to produce an impression on the public mind
that was very unsatisfactory.

Suddenly there appeared in the 7%mes the
following letter: :

“S1r,—1I am requested by Miss Constance Kent
to communicate to you the following dutaiis of
hercrime, which she has confessed to Mr. Ludway,
her solicitor, and to myself, and which she vow
desires to be made public.

“Constance Kent first gave an account of the
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she afterwards acknowledged to me the correct-
ness of that account when 1 recapitulated it to
her. The explanation of her motive she gave to
me vhen, with the permission of the Lord Chan-
cellor, I examined her for the purpose of ascer-
taining whether there were any grounds for sup-

posing that she was Inbonring under mental
discus:.  Roth Mr. Rodway and I are convinced

of the truthfulness and good faith of what she
said 1o us, .

“Constance Xent says that the manner in
whiih she conunitted her crime was as follows:—
A fow days before the murder she obtained pos-
sesion of a razor from a green case in her father’s
wardsobe, and secreted it.  This was the sole in-
striiiaent which she used. She also secreted a
candie with matches, by placing them in the cor-
ner of the closet in the garden, where the murder
was coramitted,  On the night of the murder she
undressed herself and weny to bed, because she
exjueted that her sisters would visit her room
She lay awake watching until she thought that
the household were all esleep, and soon after mid-
night <he left her bedroom and went downstairs
and opened the drawing-room door and window
shutters.  She then went up into the nursery,
withdrew the blanket from beisveen the sheet and
“the ehunterpane, and placed it on the side of the
cot. Sle then took the child from his bed and
carricd him downstairs through the drawing-
room. She had op her night-dress, and in the
drawing-room she put on her goloshes. Having
the child in one arw, she raised the drawing-roomn
window with the other hand, went round the
house and into the closet, lighted the candle, and
placed it on the seat of the closet, the child being
wrapped in the blanket and still sleeping, an
while the child was in this position she inflicted
the wound in the throat. She says that she
thought the blood would never come, and that
the «hild was not killed, so she thrust the razor
into its left side, and put the body, with the
blanket round it, into the vault, Thelight burnt
out. ‘The picce of flannel which she had with
her was vorn from an old flannel garment placed
in the waste bag, and which she had taken some
time before and sewn to use in washing herself.
She went back into her bedroom, examined her
dress, and found only two spots of blood on it.
These she washed out in the basin, and threw the
water, which was but little discoloured, into the
fostpun in which she had washed her feet over
night. She took another of her nightdresses and

ot into bed.  In the morning her nightdress had

ecome dry where it had been washed. She fold-
ed it up and put it into the drawer. Her three
nightdresses were examined by Mr. Foley, and
she believes also by Mr. Parsons, the medical at.
tendant of the fumily. She thought the blood
stains had beer effectually washed out, but on
holding the dress up to the light a day or two
afterwarads she found the stains were still visible,
She secreted the dress, moving it from place to
place, und she evertually burnt it in her own bed-
room, and put the ashes or tinder into the kitchen
grate. It was about five or six days after the
chilil’s death that she burnt the pightdress. On
the Saturday morning, having cleancd the razor,
she took an opportunity of replacing it unobserv-
ed in the case in the wardrobe. She abstracted
her nigntdress from the clothes-basket when the
housermaid went to fetch a glass of water. The

stained garment found in the boiler-hole had no
connection whatever with the deed.

“ As regards the motive of her crime, it seems
that although she entertained at one time a great
regard for the present Mrs. Kent, yet if any re
mark was at any time made, which in her opinion
was disparaging to any mewber of the first family.
she treasured it up, and determined to revenge it.
She had no ill-will against the little boy, except
as one of the children of her stepmother, She
declared that both her father and her stepwother
had always been kind to her personally, and the
following is the copy of a letter which she ad
dressed to Mr. Rodway on this point, while ia
prisor: before her trial:—

‘¢ Devizes, May 15.

‘¢ Sr,—It has been stated that my feelings of
revenge were excited in consequence of cruel
treatment. This is entirely false. T have re.
ceived the greatest kindness from both the per
sons accused of subjecting me to it. I havenever
had any ill-will towards either of them on accouat
i{ tC}leir behavionr to me, which has been very

ind.

1 rhall feel obliged if you will make use of
this statement in order that the fablic may be
undeceived on this point.

$*1 remain, Sir, yours truly,
‘¢ Covsrance K. Kenr,
“¢To Mr. R. Rodway.”

“ She told me that when the nursemaid was
accuged she had fully made up her mind to con.
fess if the nurse bad been convicted, and that she
had also made up her mind to commit suicide i
she was herself convicted. She said that. she had
felt herself under the influence of the devil before
she committed the murder, but that she did not
believe, and had not believed, that the devil had
more to do with her crime thanany other wicked
action. She had not said her prayers for a year
before the murder, and not afterwards until she
came to reside at Brighton. Sho said that the
circumstance which revived religious feelings in
her mind was thinking about receiving sacrament
when confirmed.

“ An opinion has been expressed that the pesu
liarities evinced by Constance Kent between tie
ages of 12 and 17 may be attributed to the then
transition period of her life. Morcover, the fact
of her cutting off her hair, dressing herself ia her
brother’s clothes, and leaving her home with the
intention of going abroad, which oceurred when
she was only 13 years of age, indicated & pectli-
arity of disposition, and great determination of
character, which forboded that, for good or evil,
her future life would be remarkable.

*“This peculiar disposition, which Ted her to
such singular and violent resolves i action,
seemed also to colour and intensify her tioughts
and feelings, and magnify into wrongs tha‘. were
to be revenged any little family incidents or o
currences which provcked her displeasure.

“ Although it became my duty to advise her
counsel that she evinced no symptons of insanity
at the time of my examination, and that, so far
as it was possible to ascertain the state of her
mind at so remote a period, thre was no evidence
of it at the time of the murder. I am yet of
opinion that owing to the peculiarities of her con-
stitution it is probable that under prolonged soli-
tar confinement -+ - v - T
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. “The validity of this opinion is of importauce
-pow that the sentence of death is commuted to
penal sarvitude for life; for no one could desire
that the punishment of the criminal should be
carried out so asio cause danger of a further and
-greater punishment not contemplated by thelaw.
~ «1 huve the honour to remain your very obe-
dient servant,
“ Jonx Cuarces Buckviry, M.D.

4 Hillmorfon Hall, near Rugby, August 24.”

. Everything about this letter was considered
unusual and unsatisfactory ; and indeed, like
the cuse itself, it was extraordinary, It did
.not appear to whom it was addressed, or how
it came to have been written. It was pretty
clear why it was putforth. It wasan attempt
'to explain the mystery which people found so
‘extremely unsatisfactory. It revealed an cffort
to elicit from the girl some statements of detail
‘by which the truth of her confession could be
tested. But in that point of view, if even on
the face of it the statement had been credible,
it would have been worthless. The whole
walue of a confession isits voluntariness. This
was not a confession: it was net voluntary:
it was a statement got up for an object; very
likely by leading questions suggested by the
-very difficulties it was intended to mect. But
there are wnore fatal difficulties in the state-
ment. It is contradicted on all the material
“points by the facts of the sworn evidence.
‘Thig was the very result which a real confes-
“sion would have led to, and which for that
Teason she had avoided. On every material
‘point the statement thus elicited from her will
‘be found at variance with the undoubted facts
of the sworn evidence, First as to the time:
she puts it at soon after midnight: the evi.
dence of Mrs. Kent and the surgeon puts it
Bt between three and four; a difference of
three hours. - Next as to the weapon: she
gays it was a razor, which has no point; the
gurgeons are sure that it must have been a
long sharp pointed knife, as everyone can see
it must have been, to inflict & deep stab half
‘through the chest. Then as to the circum-
-8tances of the act: she says the piece of flan-
iiel was merely arag used for washing; where-
‘as the police-searcher stated it was a chest
flannel which fitted the nurse. She says
nothing as to the suffocation which had evi-
fently taken place. Then she talks of blood
:mot having come, upon the arteries of the
throat beimg severed by a cut right through
to the bone.  Why the blood as the doctors
1;3id, must have burst forth in a jet, and cov-
:gred the murderer with its crirason tide. She
“8ays there were only two spots of blood on her
“pight-dress, which no one for a moment can
'§elieve. She says she washed out the stains;
«and that the next morning the sergeant and
~police superintendent examined all her three
:pightdresses, and they observed nothing; to
;,gvhlch may be added that the policeman's wife
examined them later in the same day and ob-
:served nothing; yet she says that some days
afterwards she found the stains still visible,

o
AN

and therefore secreted the dress In the
meanwhile, according to her account, she had
gratuitously contrived to fasten a fatal suspic-
on upon herself by withdrawing from the
basket the nightdress which had already
passed repeated inspections with perfect im-
punity, and when washed would have been
rendered secure for ever. Can anyone credit
such a tissue of self-contradictory statements ?
The greatest difficulty, however, is as to the
motive for the crime. As already stated, be-
fore and at the trial she had disclaimed both
jealousy and revenge—the only motives con-
ceivable, and no others could possibly be
itaagined. There is, therefore, in the ahove
an equivocating attempt toreconcile two utter-
Iy contradictory statements—that there was
no unkindness, and yet there was a desire of re-
venge; there was no unkindness from the step-
mother, and no ili-will towards the little boy 5
and as to her father, he was kindness itself,
ang she was very fond of him and the child.
Then why on earth should she have done so
horrible and unnatural an act as to cut the
throat of her father’s infant child, without any
molive either of jealousy or revenge? 'This is
a difficulty which is utterly insuperable by
any sophistry, and it is quite untouched by
the above elaborate attempt at cexplanation.
The whole document is equivocating, and
leaves upon the mind the impression” of un-
truth.

We have said enough to show that the
whole aspect of the case is exceedingly unsat-
isfactory, and that it is still plunged in mystery.
That such should be theresult, is discreditable
to our criminal proceedings. It is already a
great evil that persons should be allowed to
prevent inquiries by pleading guiity. For
certain reasons in the present caseit was de-
sired by certain persons that a trial should
not take place, and those whom it might have
exposed no doubt did their best to prevent it.
They had the girl—for reasons we have al-
ready explained—completely under their in-
fluence ; and they casily induced her to adhere
to the course she at first had adopted, of avoid-
ing any course which might lead to disclosure.
It might have defeated the great object of the
confession, for it might have exposed its un-
truth. If its object were to remove suspicion
from others, and not to promote justice, or
disclose truth, then of course a trial would be
the last thing that would be desired, and the
plea of guilty would prevent it. It ought not
to be in the power of anyone thus by false
pleas to baflie justice, and defeat the ends of
law. The great object of the administration
of justice is that it should give satisfaction to
the pukblic, and the public have an interest in
it. It is not like a civil matter which merely
concerns the individual. The essence of crim-
inal procedure is that it concerns the whole
realm, and no one ought to be allowed by a
collusive or colourable plea to assume the guilt
of another's crime, in order to prevent an in-
quiry and conceal the truth. The jud > ought
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to be able to order a plea of Not Guilty to be
entered, and to direct the trial to proceed. *
Had it been possible to take this course in the
present case, probably the mystery might still
have been cleared up; or at all events it would
have left it open for future and further inquiry,
and the ends of justice would not have been
defented by a false confession, as they have
been, it is to be feared, in the present instance.
—Law MMagazine.

“Lord Cranworth’s first excrcise of judicial
patronage since his return to the woolsack will,
we belieye, give ceneral satisfaction. So speaks
the Pall Mall Gazette, and we heartily agree
with it; thongh, having done so, we can find
little more worthy of agrcement in the article
of which itis the comméncement. Mr. Jus-
tice Lush is a hard-working lawyer, who owes
his promotion entirely to his professional me-
rits. Ife has never been in Parliament, and
this appears to have been the true cause why
he was so Iong left among the rank and file of
the Dar. It has been suggested that his Non-
conformist principles* stood in the way of his
advancement, Lui that is pure nonsense.  Not
long ago we showed that of the entire bench
of which he is now a member, one only was
“in conformity "—i.e., a member of the Church
of England. Then it is said “a barrister who
ascends the beuch permanently surrenders a
large share of {he income he is earning.  This
suggests an obvivis answer to the question
why men do not rcach the bench at an earlier
age. The truth i< that they cannot afford to
leave the bar until they bave enjoyed its
profits for a considerable number of years.”
But that also is nonsense. Some men indeed

have been said to decline the woolsack from
this reason—though we doubt if it ever was

1

ane

reall bt the pasition of a puisne judge
is such that anyaae who weuld take it at all
can afford to take it without any previous
hoard to cke out his sal In the present
instance the Lord Chanceilor has adhered to
his favouriie policy of recruiting the bench
from the purely vrofessional class, who have
never divided their aliegiance between law and
politics. There are now six judges who have
attained their present position without passing
through the House of Commons—Mr. Justice
Willes, Mr. Justice Byles, Mr. Justice Black-
burn, Mr. Baren Dramwell, Mr. Baron Chan-
nell, and Mr. Justice Lush, who succeeds Mr.
Justice Crompton, another of the same class.

This is the truc priveiple of selection.  There
is nothing more caienlated to sully the foun-
tain of justice, notbing which has, at critical
periods of our history, been productive of
more injury to the administration of our law
than the practice of making parliamentary
success & stepping stone to the bench ot
judges. True, the claims of a lawyer should
not be overlooked merely because he writes

# The learned judee ia a Baptist, and married to the
daughter of u Londun Baptist minister.

M.P. after his name, and, so long as the exi-
gencies of party require the Attorney and So-
licitor-General to be members of the House of
Commons, it is likely that the political lawyers
will keep a monopoly of the very great places.

Again, when we see, as bas occasionall
been the case, the high reputation of a politi-
cal adversary recognized and rewarded by a
place upon the bench, notwithstarding years
of parliamentary antagonism (2s in the case
of Mr. Justice Smith), it is hard to say whe-
ther the appointment reflects more credit on
the appointor or appointce. But the claims
of the mere political partizan are but too often
superior to all other circumstances.

Among the nine English judges who have
enjoyed the honour of a seat in Parliament,
at least four could never have hoped even to
see the bench at a distance, had it not been
the reward of their services, not in the forum,
but in the senate; and should many more
vacancies occur during the continuance of the
present government, we can hardly expect to
avoid an addition to their number in the per-
son of the Solicitor-General. In Ireland the
case is, however, far worse, and we do not
believe that there is on the bemch ef that
country a single judge, except Mr. Baron Fitz-
gerald, who owed his prouiotion solely to his
professional eminence. We do not mean to
say that all the others arc purely political
judges, though doubtless too many of them
are so. Mr. Justice Christian, for instance,
though he acted as Solicitor-General for Lord
Palmerston’s first administration, was never
in Parliament, and never took any prominent
part in political life. But it is impossible to
appoint the law officers of the Crown without
reference to political parties, and therefore it
is that we regret to see these appointments so
invariable a prelude to the beneh in {reland.
Of course we do not say thay none of those
wiio have reached the benen tarough official
political life deserve their hizh position, far
from it; but even Chicf Justice Monahan
himself, in some respects, nerhaps, the ablest
man on either bench, owed his elevation, not
to his undeniably great forensic abilities, but
to the fact that there was no other Irish law-
yer on the Whig benches of the Jiouse of
Comunons at the time when Sir Robert Peel’s
government went out in 1848, and a vacancy
was created in the ranks of the new law offi-
cers by the promotion of Mr. Pigott to the
Cushion of the Exchequer.

The system which fiils the bench exciusively
with the adherents of the party for the time
being in favour, essentially vicious as it is, is
greatly aggravated when the choice of judges
is further limited to such of these adherents
as can win the * sweet voices™ of a majority
of borough electors. In the mecantime let us
congratulate ourselves that the second Chan-
cellorship of Lord Cranworth will help to
keep the Bench—in England at least—com-
paratively free from Keatings and Keoghs.—
Solicitors’ Journal.
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UPPER CANADA REPORTS.

PRACTICE COURT.

(Reporied by Rost. A. Hanwson, EsQ., Barrister-at-Law.)

IN RE RGBERTS aXD LoORIMER.
Arbitration and award—Reference limited—Ezcess of
autlwority—Award set aside.

WWhere » referenco was specifie of accounts rendered up to
31t Decennber, 1964, and the award went far buyond this,
the court, upon the application «f the person apaiost whomn
the 2ward w23 made, denying any binding authority te
thus «xtend the reference, and his outh being unsanywered,

set aride the nward.
{Practico Court, H. T., 29 Vic.)

Freeman, Q. C., for Roberts, moved to set
gside 20 avard for excess of jurisdiction.
No cause was shewn.
1t uppeared that by lease dated 16th May, 1862,
Levimer demised promises to Roberts for five
yeass from 1xt September, 1862, at §160 yearly
rent. jayable last day of each year. Lorimer
,agreed to fit up & building on the premises, and
meke it suitable for a shop and dwelling house,
eud other improvements, to tenact’s satisfaction,
- to be completed by the 1st of September then
eext, 2ud to pay $20 a week liquidated damages,
until cumpletion, after that period.  If landlord
“made defeult, tensnt might complete the work,
landi rd to pay therefor on deinand. Tenant cov-
enanted to make advances in goods aud money
to lan liord to assist him in performing the work
to S700, the receipt whereof landlord acknow-
Sledged, and lumber to $200, at specified prices,
and goods and painting to $250. Tenant to
“keep premizes insured to §500; if burnt, land-
lord was to release his reversion in fee to tenant,
. who was to receive such conveyance in satisfac-
" tion of the principal sum of 3900, sccured by
" mortgage thereinafter mentioned; and tenant to
" receive the insurance money. It was then recited
- that Inndlord had at the samo date mortgaged
same preuiges in fee to tenant for 900, payable
is five years from Ist of September (the day of
comuiencement of term) with interest payable
yearly at same dates with tho rent, and that
#um incluled the advances agreed by the lease
to be made. It was then declared that 354, the
" interest on the mortgage movey, should be ap-
. plied in reduction of the rent, and that tepant

"+ skenld make further advances to landlord to an

amount not exceeding S250, to be secured by a

farther charge on the premises at 10 per cent.
. interest, to be repaid by equal yesrly instahnents

during the term, with interest with each instal-

ment, to be deducted (that is, instalment and

ioterest) out of the rent, the b_lance only being
- paynble to landlord. Then thers was a provision
for a further insurance to cover the further
advance. It concluded with a prosision for an
arbitration if any dispute should arise touching
the construction of the lease, or any thing therein
contained.

On the 2201 of September, 1864. the parties
sigticed a short memorandum of refer :nce to sub-
mit their accounts as rendered up to the 31st of
December, 1862, and also the question of damages
spoken of in the lease, which lease was the basis
of arbitration. On the 15th of November, 1864,
tte referees awarded that Ro™eorts was entitled

to recover from Lorimer, after applying the fol-
lowing sums of money: $108 to be endorsed as
the interest for two years on the 800 mortgage,
and the further sum of §145 to be endorsed on g
certain other mortgage made by Lorimer to
Roberts specified in the lease; and after ¢xum-
ining all the accounts submitted, and after ap-
plying these summs as above mentioned, Roberts
was entitled to recover from Lorimer $208 55,
after applying two meortgages for 51,400 and
$820, two years’ rent up to the Ist of Septem-
ber, 1864, and it wus awarded that the costy of
arbitration were to be borne equally.

The oniy afidavit filed was one made by Ro-
berts, who moved to set aside the award.

le swore that the $250 advance mentioned in
the lease was not secured by mortgage as agreed,
a3 he expected to pay it out of the rent, and thas
he also advasced other $500 not provided for in
the lease, for which he took a mortgage; tint
tle arbitrators had no autherity to go inte or
determine matters subsequent to period rawmedl
in submission; that Lorimer was insolvent, and
that applicant was seriously prejudiced by their
directing the eudorsements to be made on tho
mortgages.

Hagarty, J.—The transactions between tho
parties is of & caricus nature. It is pot usual to
find at the same date the owner of the fee de-
mising for a term of years, and wmortgagiog in
fee simple to the same person, who is thus sup-
posed at the sawe wmoment to be the termor nnd
the reversioner in fee.

1 do not sce how uader any view of the case,
or whatever may be his position, the award can
be supported.

The reference is specific of acconnts rendered
up to the 31st of December, 1864, two or three
months sfter the commencement of the term,
and before the accruing due of auny rent, and
also of the damages spoken of in the lease, being
I suppose the liquidated weekly damages for
noucompletion of the improvements by the ap-
pointed day. The award goes far beyonl ti:is,

i directing the application of several years’ inter-

est and rent. Auy bioding authority to thus
extend the reference is denied by Roberts, and
his statements remain uncontradicted.
The award must be set aside.
Rale absolute.

SEvERN ET AL. V. COSGRAVE.

Arbitraticn and award—&2ing aside—Grousnds—Discezr 7
of new evidence—Ilmaproper dment of pleads; Merids.

There partics to n protracted referenco thaught their cosn,
50 atrong that it would be impossible for the arbitrator o
find againet them, atd did not do all that it was in ther
power to do to repel tho case of their eppaaent, relicf
against an adverse award was vefused ov the ground of
surpriee and di ¥ of new evid

here the arbitrator, having power to awaend tho pleadings
in tho exercise of discretion, allowed a plea to Yr added,
and the parties afTacted, instead of applying to have the
roference rovoked, proceeded with it notwithstanding the
amendmeat, which they contended was improper and un-
just, and applied for relief agninst, the award on this
wround, it was refused them. although the Court thangit
on tho matorials before it, if tho same was before the nebi-
trator. that the amendmsnt ought not to have bien
altowed.

So where the arbitrator, .aving power to allow’or disallox 3
caim get ap by one of the parties to the reference In the
exerciso of his judement decided to allow it. and Lis wo-
tives were unassafled, the Court, though differing from
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him as to the propriety of allowiug the claim referred to,
set aside the award on the merits.
| Practice Court, E. T., 1865.]

Read, Q.C., obtained a rule nisi on the defen-
dant to shew cause why the award in this case
should not be set aside, or the matters referred
back to the arbitrator, on the following grounds:

1st. That the arbitrator exceeded his jurisdic-
tion by taking into consideration a claim made
by the defendant prior to the 14th of September,
1858.

2nd. That the arbitrator also exceeded his
jurisdiction by taking into consideration matters
not in question in this cause.

3rd. That the arbitrator let in stale claims
requiring & plea of set-off, and no such plea had
been pleaded.

4th. That the plaintiffs were taken by sur-
prise by the arbitrator letting in matters be-
tween the 30th of August, 1856, and the 15th of
September, 1858, while the plaintiff’s claim was
all subsequent to the latter date.

5th. That the arbitrator examined the parties,
and he also swore the parties and the witnesses,
while he had no power to examine the parties or
to administer an oath.

6th. That there was false swearing by the
defendant, and the plaintiff is entitled to relief
on the facts set forth.

7th. That new evidence and other witnesses
have been discovered so as to establish that the
deferdant was paid the amount of his commission
claimed and allowed to him by the arbitrator,
between the 30th of August, 1856, and the 14th
of September, 1858; and on grounds disclosed
in affidavits and papers filed.

George Severn swore the action was brought
to recover $1,607.83—that is, $641.14 for what
is called the ledger account, and $866.69 on
what is called the beer account; that the beer
account was made out in Jaouary or February,
1863, by and between deponent and defendant,
aud then admitted by defendant to be correct ;
that it extended from the 14th of September,
1858, to the 27th of April, 1861, when the defen-
dunt left plaintiff ’s service ; that defendant never
pretended he had any unsettled account against
plaiutiff from the 80th of August, 1856, to the
14th of September, 1858, for commission on the
snle of beer by defendant for plaintiff, and in
fact he had no such account, for it had been paid
tu him before the 14th September, 1858, upon
their weekly settlement of accounts for beer sold,
monies collected by defendant, &ec. ; that the de-
poneut’s initials, ““G. S.,” at the foot of the
accounts, are to show how far his agcounts had
been rendered, and not as a receipt of all the
monies there specified, not deducting his com-
mission: whereas the arbitrator treated the ini-
tials, «“G. 8.,” a8 a receipt of all the monies
therein mentioned by the plaintiffs; that the
allowing of the commission to the defendant
between the 30th of August, 1856, and the 14th
of September, 1858, by the arbitrator, was a
great injustice to the plaiutiff, and was, in fact,
& payment twice over to the defendant of a sum
of $1,625; that the deponent had no idea the
. arbitrator would have considered the account
prior to the 14th of September, 1858; that the
derendant swore before the arbitrator that this
commission had not been paid to him, while the

deponent swore it had; that in December, 1860,
when plaintiffs and defendant went over the
accounts, he owed plaintiffs $800 on the beer
account, and he did not pretend then that he
had any account for commission or salary of
any kind against the plaintiffs; that it was ss-
sumed, as of course, on both sides that it had all
been paid, and defendant then admitted he owed
the plaintiffs the $800 besides the ledger uccount ;
that in January or February, 1860, defendant
went over the acoounts again and admitted he
owed $1,100, ¢. ¢., $640 for ledger account, and
$460 on beer account, and agree to give notes
for the $1,600; but as he wanted four years
without interest, the plaintiffs would not agree
to the time, the plaintiffs offering to give one
year, but the defendant would not give them at
that date; that this claim for commission had
never been 8 matter in difference, and when it
wag first put forward at the reference, plaintiffs’
counsel objected to it as tending to open up mat-
ters that had all been settled, and which it would
be difficult for the plaintiffs to prove, but the
arbitrator decided to go into such matters; that
the plaintiffs have discovered witnesses who can
prove this claim for commission was paid to
defendant; that proceedings were taken to in-
dict defendant for his perjury before the arbi-
trator, but it was discovered the arbitrator had
no authority to administer an oath to him.

John Severn and Henry Severn made affida-
davits testifying in like manner to several of the
same facts,

Mr. Read swore that the pleadings have never
been amended to let in the claim of commission
by the defendant.

The award was for $217.54 only, in favor of
plaintiffs.

Mary Beck swore she was housekeeper of G.
Severn from 1856 to 1857, and while she was
there defendant frequently attended at plaintiffs’
office and paid over his weekly collections, first
deducting his commissions.

Mr. McMichael, who was defendant’s counsel
at the arbitration, swore that his plea of set-off
was added to the issue books and was treated by
both parties before the arbitration as having
been added in fact; that the claim for the dis-
puted commission was put forward by the defen-
dant in June, 1863, before the arbitration, and
the plaintiffs’ counsel was aware of this, and
stated how he proposed to meet it; that the plea
of set-off had not originally been pleaded, be-
cause it had not been supposed to be necessary
to do so; that the parties were examined by
consent ; that the two new witnesses spoken of
by plaintiff were examined at the Police Court,
and testified to facts not material to the questions
at issue, and that the reference lasted six or
eight months.

The defendant made no affidavit. It was
stated by his counsel that he would be placing
himself in the power of the plaintiffs, and of
John Severn to prosecute him for perjury, while
he would not have the means of defending him-
self.

MeMickael, for defendant showed cause.

Plaintiff cannot complain of defendant’s claim
being stale, going back to 1856, when part of
their own claims, the ledger account, goes back
to the year 1856. The parties were examined
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by consent, and both parties and witnesses were
sworn without objection on either side, and the
plaintiffs began it because their witnesses were
first sworn. John Severn, a witness for plaintiffs,
was prosent at the arbitration, when defendant
was examined, and he himself questioned wit-
ness, while his affidavit would lead one to think
he was not present, nor even in the country at
that time; that the arbitrator was right in
treating the initials ¢ G. S.” as receipts, because
jt was wus proved that from time to time the
defendunt paid plaintiff money and took receipts
for them, and wien the settlements were made
the defendant produced theso receipts. They
were then checked off against these lists on
accounts which were made up, and on the ac-
counts being found correct the plaintiff, George
Severn, put bis initials to them, and the receipts
were then given up to the plaintiffs and des-
troyed. It was at any rate a question for the
arbitrator. The new witnesses spoken of could
have been produced before. Their evidence too
is not niaterial, but at any rate it is very unususl
to let such evidence in, and it should not be, at

" all events, after such a protracted examination
as this was. Ho referred to Eardley v. Otley, 2
Chit. Bep. 42; Russel on Awards, 655.

Read, Q.C., in support of the rule.

Various attempts at scttlements were made
between the plaintiffs and defendant of the
accounts between the 14th of September, 1858,
and the 27th of April, 1861, when all before that
time was assumed to have been settled, and the
defendant advanced ne claim for any previous

. gccount, which showed he had none in fact; that
- he could rot be supposed to have lived to the
; present time without bis wages, for six or seven
.years after they had been earned, and without
claiming them uatil he was before the arbitrator;
. that the initials *G. S.” did not warrant the
“inferenc that «“G. S.” had received all the
money uoentioned in these accounts, but only
that the uccounts bad been settled ; that the plea
of set-off, letting in this newly set-off claim,
- should not kave been allowed. The reference of
_ the cause wag as it stood, and although amend-
ments were properly to have been made ; yet such
& change as this should not have been allowed
whet it was to slter the whole character of the
- accounts. That parties and witnesses should
not have been sworn; that the award should be
* referred back for discovery of new evidence. He
referred to [n re Huntley, 1 EL. & B. 7875 JTutch-
"inson v. Shepperton, 13 Q. B. 957; Hail v. Iinds,
2 M. & G. 847.

The following cases were also referred to by
counse! during the course of the argument: Ful-
ler v. Fenwick, 3 C. B. 705 ; Phillips v, Evans, 12
AL & W. 3G9 Larchin v. Ellis, 11 W. R. 281;
Sclomen v. Solomon, 28 L. J. Ex. 129,

Apay Wirso¥, J —I do not think I can cater-

. tain the application on the slleged discovery of

new cvidence, because this enquiry lasted before
- the arbitrator from the 16th of May, 1863, when
" the order of reference was made, until the 7th of
March, 1864, wheo tho award was made; and
+ the plaintifis knew from the month of June,
. 1863, that this claim for commission was to be
* put forward by the defendant, snd had to be
repelled by them, and had therefore abundant
time afforded them to meet any such claim, or if

they had not should havs applied to the arbi-
trator to grant such time, which they did not do.
The truth is they thought their case so stroug a
one that it would be impossible for the arbitra-
tor to find on this part of it for the defendant.
The case of Eardley v. Otley shows L ought not to
interfere on this ground.

As to the power of the arbitrator to amend
the pleadings by adding the piea of set-off, there
can bo no question of 1t; but as to the exercise
of it, there may be much to be said aguinst it.
Still when the arbitrator deterorined to grant the
leave to amend, the plaintifts might then have
applied for leave to the court or a judge to res-
cind the roference, which is a course usutlly
adopted in practice (Chitty Pr., 11 Edn., 1635;
Hart v. Duke, 9 Jur. N. 8. 119). I incliue to
think the amendment should not have been made,
but the difficulty is in iuterfering with it nearly
& year after it has been aliowed, and after both
partieshave been acting upon it £sif rightly made.
The reason why it would have been better nat to
have let in this plea is, that the effect of it was
to let in an old claim which had apparentiy
never been thought of until the case was brought
before the arbitrator.

This brings me to the only other part of the
case which I feel av liberty to notice, or to which
1 can attach any importance. Ilas the sruitra-
tor justly determined this disputed claim ia
favor of tho defendant? aund if it be doubiful
whether he has or has not, or even if it be pretty
clear that he has not, can I properly interfure
with his discretion, sfter a long and attentive
consiceration to the facts which were Iaid before
him? And more particularly cen I do this, or
ought I to do it, when the arbitrator is a Jegal
gentleman cf standing and ability in his profes-
sion, and against whom peither party has male
or can make the slightest or remotest imputa-
tion? 1 think I might not bave formed tha
opinion that the defendant’s claim to the cow-
mission for the period between the 30th ¢f Augast,
1856, and the 14th of Sept., 1858, was correct.
All before that time bad becu sottled for. All
sinco that time had been paid for by the defen-
dant retaining his commission out of his collec-
tions. And it scems extraordinary that for two
years before this last period, that is beiween
1856 and 1858, he should not bave doue the
same thing, or that he should not have been
paid anything nat all. The initials “@. S.” are
conclusive evidence that the accounts to which
they are attached bave been sudited, and so far
as they go bave been approved of by the plain-
tiffs; but they are not conclusive evidence timt
the plaintiffs reccived all the monics therein men-
tioned from the defendent. They admit the cor-
rectness of the defendant having accountsd with
the plaintiffs for all their monies. But this
accounling wouald in the ordinary course of
things include and import & deduction by the
defendnat from the monics in his own hands of
his own certain stipulated commission and remu-
neration. The signature is perfectly consistent
with this view, it is moro consistent with iz, 1
shouvld have though¢, than with the coutrary
view, and it is recdncileable with the actusi
dealings of the purties both before and since
this period, and with the facts of the case, aud
with the condition and station in life of the de-
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fendant, and with the common sense proceeding
of persons in such cases.

Why should this defendant, with the monies
in his own hand, and entitled to deduct his own
commission, not do 8o? Why is it he never
made any claim for it at any time on the several
attempted settiements that were made between
the parties? Why did he adwmit balances against
himself for the later period, without requir-
ing this clsim for the earlier period, if it really
cxisted, to be deducted from them? How did
hie Jive during these two years without his
pay? for he was no: compelled to do without it,
e bad the monies with which to pay himself.
How bas he contrived to do without it for about
six years? for he need not have dono so, he
might have deducted it from his later collections.
All these are questions which I cannot under-
etand, and which are not explained, if they can
be explained, which I very much doubt. It is
not cither that this defendant just at ono single
tune or occasion paid over two years’ collections,
which he might bave happened to do without
retaining his own proportion, knowing that the
moment he laid it down it would be restored
to him again; but he psaid his monies over
nearly every week—and it seems scarcely credi-
Lle that in every week for these two years he
sitould always have paid over the whole of his
collections, and aever once have deducted the
amouunt of his own commission, not even one
shitling of it.

But the difficulty i to afford relief when the
matter has been carefully and deliberstely con-
sidered, and a conclusion arrived at, not by
mistake, or error, er misapprehension, but by
iutention, and upon a clear view of all the facts,
and as the result of sound judgment esercised
upon the facts by an impartial and abls referee.

In Phillips v. Evans the court would not even
set aside the award where the arbitrator had by
wmistake entirely omitted o sum admitted by the
defendant to be due to the plaintiff of £119 7s.
4., by which the balance was turned in favor of
the defendunt instead of against him.

The same doctrine is repented in Haggeer v.
Baker, 14 M. & W. 9, and it is8 added, “if no
corruption be shewn, the court ought not to
intevfere.”

In Fuller v. Feuwick, it is said the court gene-
rauly spenking holds awards “ to be final unless
sume substartial objection appears upon the face
of them.

There was no surprise, nor ought there to
hiave been any to the plaintiffs, and aven if I conld
say I differed from the arbitrator in the amend-
ment he made, and in the conclusion he came
to under it, I think it is quite clear thst the
piaiutiff< proceeded with the cause in its amended
Torn, helieving they would succeed notwithstaad:
ing all the evidence which the defendant might
pive or had given. George Severn saysin his
affijavit, after saying he bad protested against
the disputed claim being entertained, *1 was
tuken by surprise, and astonished that the de-
fendant swore to the contrary,” that is, that he
had not been paid commission, *still baving
shown the said arbitrator, as I thonght I had
done satisfactorily, thet the defendant’s state-
ment in refereuce thereto was wholly untrue,
cvidenced, as I conceive, by sbewing, &c.””  He

then states five different reasons which he says
he thinks entitled him to prevail against the
onth and caso of the defendant, and he con-
cludes as follows, after stating his reasons at
lopgth: ¢ 1 rested my case in confidence tbat
the arbitrator would not allow the said commis-
sion to said plaintiff (no doubt he menns defen-
dant) as not baving been paid him.”

I must on the practice and rule in such cases
refuse the relief which iy asked, although I may
say I regret this course, ag the defendant does
not now (and perbaps wisely) make any affidavit
ssserting the truth and correctness of his claim.
In making these cbservations it must be remem-
bered how much 1-s8 competent I must be to
decide upon the application for amendment, and
upon the weight and character of the testimony
submitted at the reference than the gentleman
who had all the parties personally before him,
and also the whole of the books and vouchers,
aod who saw all that passed, and beard sll that
was said, and had therefore these 2igher means
of judging of the facts and circumstances than
I can bave. But upon the materials before me, I
may say without the slightest reflection upon
him or upon the correctness of his judgment
(the same as I should equally have said agninst
one of my brother judges) that I do not alto-
gether agreo with him in the amendment ho bas
allowed, or in the result at which ho has arrived.

The rule must therefore be discharged, but
without costs.

Raule discharged, without costs.

COMMON LAW CHAMBERS.

(Reported by Rozeat A. Harrisox, Esq., Barrister-at-Zaw.)

Fisuer v. GREEN.

Statule 23 Tie. cap. 42, sec. &—Sufficiency of nolice of trial—
Wailver—Application to stay procerdings.

Reld, 1st, That s defendant complaieiag of an insuffeivnt
servico of notice of trial, in a cause psnding iu the Superior
Court, but sent to a County Court for trix}, under 23 Vic.
cap. 42, sec. 4, may, without waiving the irregularity, apply,
within four days after tho trial, so tho connty judge for a
stay of proceedings till the fifth day of the fellowing term
ot the Supurior Court of Law.

Held. 2nd, That he way, within the like period, make a simi-
lar application {o a judge of one of the superior courts of
law sitting in Chembers.

Quare: If he delay for seven days after tho verdict, withont
making an application of sny kind, bas ho not therchy
waived the irregularity ?

Proceedings on tho execntion"were stayed till the fifth day of
term, to enable the defendant to take the opi of the
full court on the Intter point.

Remurks as * - improper expressions in affidavits, and the

s3mo censured.
[Chambers, May 15, 1865.]

T. H. Spencer obtained a summons calling on
the plaintiff, his attorney or agest, to show cause
why all procecdings in this cause, on the verdict
obtained herein and otherwise, should uot be stay-
ed, and why the signing judgment on such verdict,
and, if signed, why all proceedings on such judg-
ment should not be steyed until the fifth day of
term, in order to give the defendant aun opportu-
nity to move to set aside tbe said verdict, ox the
ground of irregularity iu this, that no notice or no
sufficient or proper notice of trial wag served in
this cause, and no one attended said trial on be-
Lalf of the defendant, sud or the groumd of
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nerits, and on grounds disclosed in affidavits and
papers filed,

" Tho attorney for defendant made oath: that
this action was commenced in the Superior Court;
that by an order, dated the 2nd day of June, 1866,
of tho Hon. Mr. Justice John Wilgon, the issues
joined in the cause were by him ordered to be
tried before the judge of the County Court of the
anited counties of Huron and Bruce, at the next
mittings of said court, after granting such order,
to be holden on the 13th day of June, 1865, for
trials and assessments: that on Monday, tb-
bth day of Juue, being the last day for service
of notice of trial for the County Court of the
anited counties of Huron and Bruce, deponent
was in his office until half-past four of the
¢lock in the afternoon, and no notice of trial was
served on him in this cause: that about five
o’clock of same evening, deponent proceeded to
Bayfield on important business,»nd did not re-
tarn uatil one o’clock on the following morning:
that when he went to his office on the morning of
Tuesday, the 6th day of Jure, the day following,
he found that notice of trial in this cause
had been put under the door of his office:
that the order of the Hon. Mr. Justice Wilson,
directing the cause to be tried in the County
Gourt of the united counties of Huron and Bruce,
did not arrive in Goderich till the evening of the
bth, about six o’clock; and that the notice of
trial was put under his office door, as he believed,
sboud ten o’clock of the evening of Monday, the
bth day of June, and long after office bours: that
deponent, on the 8th day of June, served the
plaintifi’s attorney in this cause with o potice,
that if he would proceed to judzment in this
daus, application would be made to set aside any
Jjudgment ho might obtain : that plaintiff’s attor-
*z_iey eatered his record on the 13th day of June,
- @t the sittings of the County Court of the united
gounties of Huron and Bruce, and obtained a
yerdiet for plaintiff for six hundred and four
dollars and seventy-seven cents: that no one
attended at said trial on behalf of the defendant;
and that the judge of the County Court of the
united counties of Huron and Bruce did not en-
dorse a stay of proceedings on the record in this
€ause, in pursuance of 23 Vic. cap. 42, sec. 4:
that judgwent had not, as deponent believed,
Yeen signed in this cause: that the verdict was
for a much iarger sum than the plaintiff was en-
titled to recover - gainst the defendant; and that
the defendant had a good defence to part of the
said action on the merits.

<. On the part of the defendant there was also
filed 2n affidavit of a clerk in the office of defen-
dant’ attorney, corroborating the foregoing in
some particulars.

~ On ihe part of the plaintiff, several affidavits
were filed, showing that on the evening of the
bth Juue, diligeat search had been made in
Guderich for the defendant’s attorney, both ai
his welling-bouse and his office, but without
success; that his dwelling-house as well as his
office, on tho evening of that day, was closed;
that notice of trial was placed under the door of
his offico before 7 o’clock that evening; that
there was reason to believe ho hnd been keeping
out of the way to avoid service; that there was
3o defenice to the action; that the spplication
way made for mere purpeses of dulay ; and that

if successful, plaintiff would lose his debt, by
reason of other oxecutions coming into the
sheriff’s hands.

Rob.t A. Harrison showed'cause. He contended
that, under statute 23 Vie. cap. 42, sec. 4, the
order for trial of the issues at a particular sit-
tings of the County Court haviug been served,
no further or better notice of trial was necessary;
that if necessary, the service, under the circum-
stances, though not personal, was sufficient;
that, if not sufficient, defendant, not having
applied to the county judge, under the statute,
to r*ay the proceedings, had waived the irregu-
larity ; that by delay he had at all events waived
the irregularity, and that tho application, if tena-
ble at all, should be made to the county judge.
He also argued that the affidavit of merits was not
sufficient, and that if sufficient was fully aoswered
by the affidavits which he filed. Ife cited Smith
v. Roblin, 10 U.C.L.J. 43; Allen v. Bowce, 16.70;
Anderson v. Culver, Ib.159 ; Skelsey v. Mannng,
8U.C. L. J. 166; Ham v. Egan, 3 U. C. Pr.
Rep. 16; Lander v. Gordon, T M. & W. 218;
Bromiey v. Gerisk, 6 M. & G. 750.

7. II. Spencer, in support of the summons,
argued that notice of trial was necessary ; that
pergonal service was, under all circumstances,
necessary to constitute good service; that there
had been no waiver of the irregulavity ; that had
application been made to the county judge t) stay
rroceedings, there would have been a2 waiver;
that the county judge was not the proper person
to dispose of tho present application ; and that
it was properly made to a judgoe of the Superior
Court sitting in Chambers. He cited Carruthers
v. Rykert, 7 0. C. L. J. 184 : Consumers’ Gas Co.
v. Kassock, 5 U. C. Q. B. 642; Blovr v. Nacon,
5 0. S. 343; Grand River Navigation Chmpany
v. Wilkes, 8 U. C. Q. B. 249; Brown v. Wildbore,
1 Scott, N. R. 159; Collins v Thompson, & Jur.
0. 8. 270; 1 Chit. Archd. 11 edn. 317.

Jomy WiLsoxN, J.—For the purpoze of staying
the entry of the judgment in a case from the
Superior Courts, which has been ordered to be
tried, and has been tried, in a County Court, the
statute gives four days to make the application
to the County Court judge, who seems fur that
time and purpose to have the coutrol of the
record.

It could scarcely have been considered 2 wai-
ver of this defendant’s rights to object to tie in-
sufficiency of the notice of trial, to have applied
to the County Court judge, and asked him to
stay the entry of the judgment for that cause.

Besides, the defendant might, I thiok, within
that time, have applied to s judge in Chambers,
a3 he has now done.

1 think the Legislature intended that thc de-
fendant should have only the four days next sfter
the trial to make such an application, and that
he is now too late to ask to stay the entry of the
judgment, for be did not make this application
till the seventh day after the triel.

In anslogy to tho practice in England, I think
the defendant may, afier the catry of the judg-
mont, and until the oxpiration of tho first four
days of the term following the trial, apply to stay
proceedings on the execcution, to easble him to
move in term sgainst the verdict.
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It does not appear here whothor judgment has
been signed or not, but no order will be made to
prevent the entering of his judgment by the
plaintiff, but the order will be to stay the pro-
ceedings on the execution in the sheriff’s hands
after the seizure.

Whether the neglect of the defendant to move
within the four days next after the trial to stay
the entry of the judgment, i3 o waiver of the
alleged irregularity of which he now complains,
will be & question for the court to determine. In
the meantime the order will be made to stay pro-
ceedings on the execution after seizure by the
sheriff.

It is not to be understood but that the plaintiff
is to proceed on his own responsibility in regard
to entering the judgment and issuing the esecu-
tion thereon.

The order is intended that his execution shall
stand in its place, if the court sustains his judg-
meant.

I regret to find, in several instances lately,
that superiative words are used in stating facts
in affidavits, and I find them here. There can be
no stronger expression of the very truth, than
that it is stated on oath. If less certainty is
intended, the statzment should be qualified. The
terms to which I object are, ¢‘I most positively
swear,” &c. I can only show my disapproval of
such language, by refusing to ailow costs to be
taxed for affidavits drawn in this style, when
costs are in my discretion. In one of the affida-
vits before me, I observe the oxpression, that the
statement made by another person in another
sfidavit was ¢‘fulse.” I euppose the affidavit
was drawn by a young man of little experience,
for the one had detailed a transaction in one
light, and the other had stated the same transac-
tion in another light; but-the term ¢ false,” as
applied by one to the other, could in no way
verify the statement of him who used the offen-
sive espression.

Order accordingly.*

Ix toe xatrer oF RoBert McCart.

Temperance Act 1864, 27 £2R Vie, cap. 18 — Penalty for in-
Jraction—'Ter whom to be paid — Form of adjudication and
warrant of commitment.

If the Collector of Inland Revenus prosecutes under the
Temperance Act of 1864 (27 & 28 Vie. cap. 18), two-thirds
of the peuanlty belong to and may bo rotained by the col-
lector, but he wust pay one-third to the person on whose
informution ho instituted the prosecution, and the re-
maining one-third must be paid by the collector to tho
Receivor Genern.

If a municipal corporation, or sorue person authorized by
them, prosecutes, the whole penalty belongs to the corpo-
ration, and the council of the municipality may pay over
not more than half to &uy other person upon whose infor-
mation the prosecution wus instituted.

If a person notsonuthorized prosecutes, the penalty belongs
to the corporation of the municipality whose by-law is
thercby enforced, and the council may pay over to any
other person upou whose information the prosecution was
instituted, not mors than balf the penalty.

In the two last cases, where the corporation is not the pro-
secminr, tho statute does not give thom costs, but only the
penalty.

The conviction must adjudge that the penalty enforced sball
be paid to tho party entitled according to one of tho foro-
going provisions to receive it.

‘Where, instead thoreof, it was, according to the conviction as
stated in the warrant of commitment, adjudged that the
penalty be paid to one J., who was not shewn to bo the
collector of inland revenus, in which character alone ho

* The suit was afterwards settled between tho purties, so
that nu motion wus made in tersi~Eps, L. J.

would bo entitied to it, the warrant of commitment wias
held bad and the prisoner discharged from custody.

{Chambers, July 6, 1865.)

This was an application under writ of habeas
corpus for the discharge of Robert McCall, a
prisoner in the custody of the gaoler at Cobourg,
from alleged illegal custody.

The warrant under which he was detained in
oustody was in the following words :

Province of Canada, County) To all or any
of Durham, one of the United | of the bailiffs,
Ccunties of Northumberland [ constables, and

and Durhem. other officers of
the peace in the United Counties of Northnmber-
land and Durbam, in the province of Canada,
and to the keeper of the gaol of the seme Uuited
Counties.

Whereas Robert McCall, of the township of
Cavan, in the county of Durham, one of the
United Counties aforesaid, carpeater, hath been
convicted before us of haviog at Cavan, on or
about the 6th day of March, 1865, sold intoxi-
cating liquor contrary to the provisions of the
12th section of ¢t the Temperance Act of 1864,”
and for such offence adjudged to pay George
Jamiegon, of the said township of Cavan, the
sum of twenty dollars, and also the further sum
of six dollars and eighty cents for costs in that
behalf.

And whereas the said Robert McCall, was
called npon by us to declare whether or not he
possessed sufficient goods and chattels to satisfy
tho same, but answered in the negative.

These are therefore to command you, the snid
bailiffs, constables, or officers of the peace, or
any one of you, to take the said Robert McCall
and him safely to convey to the gaol of the said
United Counties, and there deliver bim to the
said keeper thereof, together with this warrant;
and we do hereby command you, the said keeper
of the said gaol, to receive the said Robert Mc-
Call inte your custody in the said gaol, and to
imprison him for the space of six weeks from the
day of his avrival, as & prisoner thereat, unless
the said last mentioned sum of twenty dollars,
and all the costs of the commitment and carry-
ing to tho said gaol of the said Robert McCall,
amounting to _the sum of six dellars and sixty
ceats, are sooner paid to you the said keeper,
and for so doing this shall be your sufiicient
warrant,

Given under our hands and seals the seventh
day of June, in the year of our Lord one thou-
sand eight huodred and sixty-five, in the town-
ship of Cavan aforesaid.

JonN Wansm, J.P.
EpwARD SaxpersoN, J.P.

It was objected, among other things, on the
part of the prisoner— -

1. That by the 15th section of the Temperance
Act of 1864 (27 & 28 Vic. ch. 18), tho prosecu-
tion must be commenced within thrce months
after the alleged offence; thut the conviction
stated that the offence was committed on or about
the sixth day of March, 1865, and therefore it
wao3 uncertain whether the prosecution was com-
menced within proper time, the warrant of com-
mitment bearing date on the 7th June.

2. That in the 12th sectivn of the Act which
creates and defines the offence, there are certain
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excoptions to the gemeral prohibition against
selling liquor, and that it should have appeared
on the conviction and warrant, that the sale
which the prisonor was convicted of having made
did not cowne within these exceptions.
' 3. That the penaity was adjudged to be paid
by the prisener to one George Jamieson, who for
all that is shown is a stranger to the whole
proceeding.
. 7. 1. Spencer for the prisoner.
C. S. Patterson contra.
* Drarer, C. J.—It is apparent on perusing this
sct that it was passed under the influence of &
Atrong desire not merely to amend the laws res-
pecting the sale of intoxicating liquors, and
issuing licenses to seil, but to repress the salo
altogether.
" It is for this purpose that it has authorized
the municipal councils to pass prohibitory by-
laws in a very succinct form; and in case the
gouncils do not exercise the authority, a similar
power is conferred on the electors of the muni-
aipality ; and it seems, from the Oth section of
the Act, that no such by-law can be repealed
within a year from the day of its coming into
force, tuough if an attempt to pass such a by-
Jlaw be made and fail, there is no provision to
hinder its being rezewed immediately.
* The passing or adoption of such by-law brings
gxe statuto into operation within the munici-
ality, and the violation of the prohibition to sell
is not an offence as against the by-law, but as
against the statute thus introduced.
. By sec. 16 it is made unnecossary to set forth
or mention the by-law on the face of the com-
plaint, summons, conviction, or warrant, and un-
less tbo accused specially denies that the by-
law is in force, that fact is to be presumed, and
@ certificate given by & named officer of the mu-
x‘;icipsxlity is, if such proof becomes nccessary, to
‘be conclusive proof of the passing and of tle
tenor thereof.
* If tho defendant, being summoned, does not
appear, the justice may proeeed ex parte, the
complarint may be amerded in form or substaunce
on bebalf of the prosecutor, and without costs ;
gnd if it be so defective that a legal conviction
oannot be based upon it, and it is not amended,
it may be dismissed with or without costs,
. No prosecution is to be dismissed for any de-
fect, informality, error or omission, but the pro-
‘geedings may be adjourned if the defendaut may
have beeu materially mislead.
*~ Though the prosecution be dismissed, the de-
fendant is not to have costs if the justice thinks
there was reasonable ground for the complaint.
. The depositions of witnesses are, in the discre-
tion of the justice, to be reduced to writing by
him or Lis clerk, and the clerk is to be paid cer-
tain fixed remuneration by such party as the
'eonvicupn may direct; and if no judgment is
given within two months after the taking of the
.evidence the fees of the clerk are to be paid in
equal shaves by each party, so that, apparently,
if all the witnesses are called for the prosecu-
tion, and the justice gives no decision, the de-
fendant must pay half the expense of taking
down the cvidence.
It is not necessary to prove that the offence
was commntted on the day laid in the complaiant.
It is cnough to prove ¢ that the same was com-

mitted on or about such day, and Dbefore the
date of the compluint.”

A previous section enacts that two or more
offences by the same party may be included in
one complaint, provided the timo &nd placo of
each offence is stated; but whatever be the
number of offences inctuded in one complaint,
the penalty to be imposed for them all shall not
exceed $100.

There are some provisions which very msate-
rially facilitate the proof of sale, and in ceriain
cases a justice is suthorized to summon any per-
son who is represented to him as a material
witness, and, on his nou-obedience to the sum-
mons, to issue & warrant on which ho may be
brought before the justice, and if he refuses to
angwer any question touching the case, he may
be committed.

A witness i3 bound to answer all questions
which the justice deems relevant, though his
answers may digclose facts tending to subject
himself to & penalty or other criminal proceed-
ing, but his answers are not to be used agiinst
hinaself.

The preseut warrant of commitment is based
upon a new authority conferred on the convicting
justice.

No conviction, judgment, or order, can bo re-
moved by certiorart, nor can there be an appeal
to the Quarter Sessions, except when the convie-
tion has taken place before ordinary justices of
the peace.

These provisions in relation to prosecutions,
where the statute is brought into operation by a
by-law, sufficiently demonstrate that the Legis-
lature intended to facilitate the conviction aud
ensure the punishment of offenders agaiust the
Temperance Act, as ameans of repressing abuses
resulting from the sale of intoxicating liquors;
and that with this object they have deprived
parties accused of violating the Act of some pro-
tection to which by the common or statute law
they would have been entitled, as well as weak-
ened that presumption of innocence which exists
in favour of every person before conviction.

The 39th section, though inapplicahle to the
present case, still farther illustrates the spirit
and intention of the statute and leads one to the
conclusion above expressed.

As a consequence, I feel that it is onlyona
clear ground, uantouched by the statute, that I
can discharge this prisoner, though, but for the
provisions above noticed, there might be found
more than one sustzinable objection to his beiug
detained in custody on this warrant.

1 think however the third objectton fatal, b
cause in my opinion the adjudication that the
prisoner should pay tho penslty to George
Jamieson is a substantial part of the julgment,
and is not only not sustained by tke language of
the Act, but, 8o far as is disclosed by what is
brought before me, is in direct opposition to it.

The 34th section directs the application of
penalties in Upper Canada.

1. If the collector of inland revenue prose-
cutes, two-thirds of the penalty shall belong to
and be retained by the collector, but ¢ must
pay one-third to the person on whese intormation
he instituted the prosccution, and the remaining
one-third shall by the collector be paid over to
tho Receiver Gencral.
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2. If » municipal corporation, or some peraon”

atthorized by them, prosecute, the whole penalty
shall belong to such corporation, and thé council
of the municipality may pay over not more than
one-half either to that prosecutor or to anyother
person upon whose information the prosecution
was instituted. : SR

8. If & person not sc¢ anthorised prosecutes,
“the penalty shall belong to the corporation-of the
municipality whose by-law is thereby enforced,
and the council may pay over to any other per-
son upon whose information the prosecution was
instituted not more than half the penalty.

It will be observed in the two last cases,where
the corporation is not the prosecutor, the statute
does not give them the costs, but only -the
penalty. - S .

Now it appears to me that the conviction must

adjudge that the penalty imposed shall be paid-

to the party entitled according to one of the fore-
going provisions to receive it.
tion is under the first, it should be to pay to
A, B., being the collector of inland revenue,
for, a8 to two-thirds, the statute declares they
belong to such cellector; and it requires him to
pay over the remaining third, which makes it
clear that he should receive it. For substanti-
ally similar reasons the payment, according to
the second or third provisions, should be ad-
judged to the proper municipal corporation, for
in both the penzlty is declared to belong to them.

Instead thereof, it is here adjudged that the
penalty be paid to Jamieson, who.is not shown
to be the collector of inland revenue, in which
character alone be would be entitled to it, and it
is not pretended that he held that office, while
for the prisoner an affidavit was tendered to
prove that he does not. In fact, it was rather
urged against the prisoner’s discharge, that the
case fell within the third - provision, snd that
when he received the penalty he would hold it as
8 trustee for the corporation: But the question
is not whether he could keep the money if it
were paid to him, but whether ar adjudication
that it should be paid by the prisoner to him is
in accordance with the statute.

-1 am of opinion that, ag an adjudication in
favour of Jamieson as a mere private individuai,
the conviotion 'is wrong, and that if he were
(which I take it he is not) collector of inland
revenue it should in some way_appear on the face
of the conviction, g0 that the adjudication would
be plainly in accordance with the statute, and
that, owing to this defect, there is no legal adju-
dication, and therefore the warrant is on the face
of it unsupported by the statute.

I therefore order that the prisomer be dis-
charged. :
- Order accordingly.

BANK OF MONTREAL V. CAMPBELL ET AL.

Oa. Sa.—A; ton to set aside order for, or for discharge
u\from Jy—Con. Sat. U. 4, wy.zz,t.sx,ﬁwgph'wbk.,

Held, 1. That . 81 of C. L. P. A. extends only to writs of
. ¢apias in the nature of mesns prooees, and has no applica-
tion whatever to writa of ca. sa., or final process. .
Held, 2. That a judge in Chambers has no jurisdiction at
ocommon law to dhcharﬁs defendant from custody on the
‘1" ground that he had no intention to quit Canada when the
eq. sa. was issued.
) [Chambers, July 15, 1865.}:

If the adjudioa- .

77U, Sydney 8mith obtaived a summons upon
reading & -copy of the order made.herein on
the first: day of May,. A.D. 1865, & copy of the
affidavit of Bepjsmin Franklin Fiteh, filed on
application for said order, and the nffidavits of
Josiah Campbell, Andrew Ross, Henry Burkett
Béard, George Haight and Joseph Henry Nellis,
and all other the.affidavits and. papers filed on
this application, ealling.on the plaintiffs, their
sttorney or agent, to show cause why the ‘said
order made herein” on the said first day of
May, A.D. 1865, the writ of capias ad satisfaci-
endum issued thereon, the arrest of the said de-

. fendant Josial/Campbell on the said writ, and

all proceedings had thereunder or connected in
any way therewith, should not be set aside with
costs, and the bail bond given by said defendant
should not be ordered to be delivered up to be
cancelled, and the 'said defendant discharged
from .all proceedings under said writ,- order
arrest or bail, on the ground that there was not
preyious to, at, or since the issving of said order
and proceedings thereunder, any facts or oir-
cumstances .sufficient to satisfy a judge that
there was or .is good or probable cause for.
believing thht the said defendant Josiah Camp-
bell, unless forthwith apprehended, was or is
about to quit Canada, with intent to defraad his
creditors generslly, and the said plaintiffa in
particular; or that he had or has parted with
his property, or made gome 'secret or frandulent
conveyance thereof, in order to prevent it being’
taken in execution ; and that the said defendant
Josiah Campbell has not made any such con-
veyance or transfer of his property as aforesaid,

or any part thereof with such intent; and that
the said defendant Josiah Campbell had not been
held to special bail upon & writ of capias issued
upon s judge's order previously to the granting

of said first mentioned. order, or issning of said

writ of capias ad satisfaciendum; and on other

grounds disclosed in affidavits and papers filed.

Robert -A. Harrison showed cause, and con-
tended that a judge in Chambers had no juris- -
diction to set aside an order for a writ of ca. sa., or
8 ca. 2a. upon affidavits contradicting those on
which the orderhad been obtained; that there is no
authority for discharging a debtor in execution or
on bail under such circumstances; that his only
remedy is by action for maliciops arrest; that
Con. Btat. U. C., cap. 22, s. 81, as to discharge
of debtors in ounstody is restrioted to writs of
capias, and has no application whatever to writs
of ca. sa. He referred to Palmer v. Rodgers, 6
U. C. L. J. 188; Mclnnes v. Macklin, 1b. 14;
Perry v. Comasiock, Ib. 285. He filed several
affidavits in answer to those on which the sum-
mons was granted. )

J. Sydney Smith, in support of the summons,
contended that 8. 81 of Con. Stat. U. C. cap. 22,
is not restrioted to writs 'of mesne process, but
extends to all writs of capias including writs of
¢ca. ¢a., and that whether or not, where an order
is made on false affidavits, there is jurisdiotion
at common law to set aside the order and prooess
issued thereon, as being an abuse of the process
of the court. - . ’

JonN Wirsos, J.—I read s. 8] of the C. L. P.
A. as extending only to writs of capiay in the
nature of mesne process and not as applicablp
to writs of ca. sa. or final process. The writ.of
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capias under the Commion Law Procedure Aot is
the old writ of ca. re.; and nothing more.. - And
. this it seems to me is the only writ intended by
* the sections from 23 to 81, both inclusive, of the
Common Law Procedure Act. i
opinion I cannot make this summons absolute
onder the statute, and I know of no authority
for my interfering at common law. The sum-
mons must therefore be discharged, but without
costs. :
: Summons discharged, without costs,*

-

ELECTION CASE.

(Reported b.y R. A. Hannson, Esq., Barrister-at-Law.)

¥ Tz Queex mx BEL MoMaxus v. FERGUSON.

Buction of warden—Proper description of warden—Sufici-
- ficate ceves and depuly resves—Duty
&ﬁ:&rzﬁn a;dl,{ibd of certificates—New decumq—,

Held 1. That the proper designation of a warden in & quo
mmt ntor summons, is ““ warden of the corporation of the
county of ——.

Held 2. yl‘hat “warden of the county of — is not improper,

‘e a4 there is no particular name or designation in the Muni-

- cipal Institutions Act.

' 8. That  warden of the County Council of the County

I3 of Bimcoe” might, if d d Y, be ded
striking out the words * of the County Council” after the

# word “ warden,” and before the words * of the County of

# 8imcoe” in the writs to be lssued in pursusnce of the judg-

-, ment in a quo warranto matter. - :

ﬂdd 4. That after appearance by defendant in a quo war-

A& ranto matter, thazall&h IL{ule of court applicable to such
o P dings, 18 lding any proceeding irregular
a or void, which does not interfere with the just trial of the

* matter on the merits. .

Beld 5. That a reeve of a township who was duly elected
and had made and subsoribed the declarations of office
snd qualification, had not a right under ses. 67 of the
Municipal Institutions Act to take his seat in the County
Oouacil, when the certificate of the townahip clerk did not
state that he “had made and subscribed the declarations
of office and_qualification” but only that he had “taken
or made the declaration of office.”

Held 8. That where reoves and deputy reeves who had filed
defoctive certificates were notwithatanding allowed by the
clerk to take their seats in the County Oouncil, their votes
therein could not be challenged for such defective. certifi-
cates, soc. 67 of the Municipal Institutions Act being only

ry and not imperative.

Held 7. That the certificate 18 only evidence that what is
‘contained in it was done—if it have not been done, or the
reevo or deputy reeve have not been duly elected, the mere
«certificate would not give the party holding ¢, aright to sit
and vote in the council.

Held 8. That where a vote is improperly rejected in aCounty
‘Oouncil on the slection of wardan, and it -does not pear

t the reeve or deputy reeve whose vote was rejected
tendered it for the complaining candidate, though his vote
1frecorded might and probably would have infiuenced the
result of the election, t' e proper course is to order a new
¢lection instead of seating the complaining candidate.

Ild 9. That where the clerk properly r to allowa
reeve to take his seat, but allowed several reeves and
deputy reeves whose certificates were equally if not more

. Qafective, to take their seats and vote, the proper course
was to order a new election. -

Held 10. That no costs should be given against the sittin
member, although he accepted pffice and waa sworn in an
his seat was afterwards vacated on the grouud of the im-

roper decision of the County Clerk, unless shown that he
some manner directly itterfored with the decision of
the clerk or otherwise misconducted himself.

" [Ohambers, April 10th, 1885.]

—

¢ Application was subsequently made tn the full Court of
n‘GcnnBench to set aside the order of John Wilson, J.; in
s case discharging the summons, but the court hav,
taken the matter into de}iberation refused the rule. Defen-
&:l then brought an action against the attorney who made
b affi on which the order for the ca. sa. was 1sued,
malicious arrest, and " d d ~—(Bos.LJ.)

Being of this.

This was a proceeding in the nature of a quo
warranto to unseat Thomas R. Ferguson, warden .
of .the corporation of the county ‘of S8imocoe’ for
the year 1865, based on the statement and rela-
tion of George McManus, of the township of
Mono, in the county of Simcoe and province of
Canada, Esquire, reeve of the said township of
Mono, who complained that Thomas R. Ferguson
had not been duly elected, and ‘had ‘unjustly
usurped the office of warden of the County,Coun-
¢il of the county of Simcoe, and province of
Canada, under pretence of an election held on
Tuesday the 24th day of January, A.D. 1865,
at the tywn of Barrie, in the said county of
Simcoe, and had accepted and acted in the said
office of warden; and that George MocManus,.
the relator, was duly elected thereto, and
ought to have been returned at such elec-
tion, and declaring that the said relator had an
intereat in the eaid election as a candidate for
the said office of warden, and also as 8 municipal
voter at the said election. The relator stated
and showed the following causes why the elec-
tion of the said Thomas R. Ferguson to the said
office should be declared invalid aud void, and
the said George McManus be deolared duly
elected thereto:— ’

First. That the said election was not conducted
acoording to law, in this, that Duncan Mathew-
gon, the reeve of the township of Sunnidale, in
the said county of Simooe, was not allowed by
the clerk of the County Council of the said
coanty of Simcoe to vote at the election of war-
den of the said County Council : but on the said
Duncan Mathewsen offering to take his seat at
the said election for the purpose of giving his
vote at the said election, Robert T. Banting, the
clerk of the said County Council, who was then
presiding as such clerk at the said election, told
him to withdraw from the Council, alleging that
he the said Duncan Mathewson had no right to
remain in the Council, in_consequence of certain
informalities in his certificate of election. The
said Duncan Mathewson then withdrew from the
Council and was prevented from voting at the
said election of warden, which took place imme-
diately after his withdrawal; and if the said
Duncan Mathewson had been sllowed to vote at
the said election, he would have voted for the
relator, who was a candidate for the office of
warden at the said election, which election was
at first a tie between the said Thos. R. Ferguson
and the relator, and was only carried agsinst
the relator by the casting vote of the said Thos.
R. Ferguson, who for the second time at said
election voted for himself as the reeve of the
municipality having the largest number of names
on its last revised assessment roll. :

Second. That the said eleotion was not con-
duoted acoording to law in this also, that John
Craig, John Hogg, William D. Ardagh, Thomas
R: Ferguson, William C. Little, and J. Rowats
were allowed by the said olerk to take their
‘Beats in the County Council of the said county
of Simcoe at the said election as the reeve of the
township of Medonte in the said county, the
reeve of the town of Collingwood in the said
ocounty, the reeve of the town of Barrie in the
said county, the reeve of the township of Innisfil
in the said county, the deputy reeve of the said
township of Innisfil, and the reeve of the town-
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ship of Flos, in the said county, respectively;
and to vote at the said eleotion when they had
not, nor had either or any of them filed the
necessary certificates from their regpective town-
ship and town clerks certifying that they had
respectively been duly elected reeves and deputy
reeves of their townships and towns, and that
they had made and subseribed the declarations
of office and qualification as such reeves and
deputy reeves respectively, as required by law,
inasmuch a8 the suid reeves aund deputy reeves
had all of them, without exceptioe, filed certifi-
cates not in accordance with the requiremeonts of
the act respectivg the municipal institutions of
Upper Canads.

Third. That the said Thomas R. Ferguson was
not duly or legally elected or returned in this,
that by reason of his not having filed n proper
certificato of his due election asreeve of the said
Township of Innisfil, and of his having made and
subscribed the declaration of office and jualifica-
tion as such reeve, he was not entitled to 2 seat
in the said County Council, and in consequenco
could not be legally elected warden thereof.

Fourth. That the said Thomas R. Ferguson
was not duly or legally elected or returned in
this alsd, that the aforesaid John Craig, John
Hoge, William D. Ardagh, Thomas R. Ferguson,
William C. Little, and James Rowatt, voted for
the said Thomas R. Ferguson as such warden at
such election wken they were not nor was either
of them entitled to vote thereat by reason of their
vot having filed proper certificates as aforesaid ;
and without the votes of the said John Craig,
Jobhn Hogg, William 1). Ardagh, Thomas R. Fer-
guson, William C. Litile, and James Rowatt, or
without the vote of either or votes of any of
them, the said Thomas R. Ferguson would not
bavo been declared elected warden of the said
County Council, inasmuch as with the said votes
there was a tie between the said Thomas R.
Ferguson ard the velator, as aforesaid.

Fifth. That before the said election and after
the e4id council was called to order by the said
clerk, the certificate of the aforeseid John Hogg
wae openly objected to, and the attention of the
eaid clerk was called thereto, but he overruled
the objection and allowed the said John Hogg to
keep his seat and to vote in the said council at
the said election as the reeve of the town of
Collingwood.

Sixth. That just before the said election, it
was suggzested to the said clerk that some of the
ather certificates besides those of the said Duncan
Matthewson and John Hogg might be defective ;
but he paid no attention thereto, although charged
at the time with acting partially in the election,
and in fuvour of the said Thomss R. Ferguson.

Seventh. That the said relator was duly
elected to the office of warden aforesaid, and
ought to bave have been returned thereto in this,
that he received the largest number of legal votes
for the said office at the said election; whereas
the said clerk declared the said Thomas R. Fer-
guson duly elected to the said office of warden
which office be accepted and acted therein.

The certificates to which objection was made
were in the following forms:—

“To T. R, Banting. Esq, County Clerk.

‘“Drar Sir,—1 hereby certify that Duncan
Matthewson, Esq., wns duly clected as councillor

for this township, and that he has made and sub-
scribed the decinration of office and qualification
of office as such, snd that he has becu also * ap-
pointed reeve ! of said township, and has takea
or made tho declaration of office of reeve for the
said township of Sunnidale.

¢ T have ike honour to be, yours, &e.,

Arex, Hisrop, Corporate
7 cn” Seal. }

The objection raised to this cortificate was
that it did not state that Mathowson was elected
reeve.

¢ This certifies that at the first mocting of the
Municipal Council of the corporation of the town
of Barrie, held on the 16th January, inst., Wil-
liam D. Ardagh, Esq., was unanimouly elected
reeve of said corporation for the current year,
A.D. 1865.

Signed) Geomrar Laxe,
Councit R(oo%‘n, Bz)m‘ie, Town Clerk. {Com?u}

Jan. 20th, 1865.” }

The objection to this certificate was that it did
not state “that Mr. Ardagh was duly elected, or
that he had taken the declarations of ciice and
qualification, as required by C. 8. U. C., ch. 54,
seo. 67.

‘T do horeby certify that on the sixteenth day
of January, 1865, at the first meeting of the
Muaicipal Council of the corporation of the
township of Inuisfil, held in the village of Vie-
toris, in the said township, Thos. R. Ferguson,
Esq , was unanimously elected reeve of the said
township for the year 1865, and that he has
made and subscribed the declaration of office
and qualification.

(Signed) Bexsamiy Ross, . {Seal.]
Townshyp Clerk.
Ionisfil, Jan. 17, 1865.”

The objection to this certificate was that it
did not state Mr. Ferguson was duly elected, nor
that the declaration of office and qualification
were made and subscribed as «such rerve.”

T do hereby certify that on'the sixteenth day
of January, 1865, at the first meeting of the
Municipal Council of the corporation of the
township of Iunisfil, held at the village of Vie-
toria, in the said township, William C. Little,
Esq., was unanimously elected and chosen deputy
reeve of the said townships for the current year
1865, and that he was made and subscribed the
declaration of office and qualification.

(Signed) Bexaamix Ross
Township Clerk.”

The objections to this certificate were the sama
a3 to that of the reeve of Innisfil.

«1, Joseph Hill Lawrence, clerk of the munici-
pal council of the town of Collingwood. do hereby
certify that John Hogg, Esquire, of the tuwn of
Collingwood, has been duly elected reeve of the
corporation of the said town of Collingwool, and
that he has made the declaration of qualification
of office preseribed by law as such.

Witness my hand and seal, this twentieth day
of January, 1865.
J. H. LAWRENCE, [Seal]
Clerke”
The objections to this certificate were. that it
did not state for what year Mr. Hogg had been
elected.

[Seal]
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¢ This is to certify that James Rowatt, Esq.,
has been duly elected reeve of tho township of
Flos for the year 1865, and that he has made
and subscribed the declarations required by law.
Given under may hand at Flos, this 16th day of
January, 1865,

{Signed) W. Harvey, {Corporatc}
Townskip Clerk of Flos.” 1 Seal.

' The objections to this certificate were that it
did not stute Mr. Rowatt had made and sub-
*seribed the declarations of office and qualifiea-
tion; tha* “tha declarations required by law
may have been the proper oues, but this depends
apon the clerk’s reading of the law, and wants
explanation. They may not have been as ¢ such
reeve,” hut merely as a councillor.

{Corporate Seal.}

«1, Ldward Moon, clerk of the municipality of
the township of Medonte, hereby certify that
John Craig, Esq., has been elected reeve of the
‘municipality for the year 1865, and that he has
made sud signed the declarations of qualification
.and office.

: (Signed) Epwarp Mooy,
+ Medoate, Jan. 16, 1865. Town. Clerk.”

The ohiections to this certificate wore that it
did not state that Mr. Craig was duly elected, and
that he made and subscribed the declarations of
office and qualification as “such reeve,” and
that it kad no seal.

The relator made oath that he was the reeve
of the township of Mono, having been duly elected
to such office at the last anaual election held in
‘the month of Janusry last, and had made and
-subscribed the declarations of office and qualifi-
‘cation us such reeve. That he was present attho
‘Court Ilouse in the town of Barrie, in said county
of Simcoe, on Tuesday the 24th day of January,
A.D. 1865, nt the election of warden of the
County Council of the said county, and at such
election Lo took his seat and voted as such reeve

i of the township of Mono. That atsuch election
“there were three candidates proposed for the
;. office ¢ warden, namely, Thomas R. Ferguson,
- John Hogg, und deponent. That the said John
Hogg withdrew bis name a3 o candidate for the

' office, lerving the election to be contested between

+ the suid Thomas R. Ferguson and deponent. That
»previcusly to the Council being called to order by
“the clerk of the said Council, the said clerk or-
Sdered Duncan Mathewson and Anson Warburton,
:the reeves of Bradford and Sunnidale respect-
ively, to leave the Council, alleging that their
‘certificates of election and qualification were in-
“formal. Whereupon the said Duncan Mathewson

- ond Arnson Warburton had to leave the eaid
. Council, 20 did leave the same, and were not
. allowed to and did not give their votes, nor did
. either of them give his vote at the said election.
.That both before and after the seid election of
-2 warden the said Duncan Mathewson and Aunson
> Warburton told deponent they intended voting
2 for him as warden at the said election, and de-
4 ponent verily believed that both of them would
; bave voted {or him at such election if allowed to
. take their seats. That on the vote being taken at
.+ the said election for the said Thos. R. Ferguson,
_« the rezu't was declared by the said clerk as fol-
; tows: fer the said Thos. R. Ferguson, the reeve

of Barrie, tho reeve of Medonte, the reeve of
Tiny asd Tay, the reeve of Flos, the deputy
reeve of Nottawasaga, the reeve of Collingwood,
the reeve and deputy reeve of Adjala, the recve
and doputy roeve of Essn, the reeve und the
deputy reevo of Innisfil, and the doputy reeve of
West Gwillimbury, in sll thirteen. Against
the said Thomas R Ferguson the reeve of Te-
cumseth, the reeve of Oro, the deputy reeve of
Oro, the reeve of Vespra, the reeve of Tosoron-
tio, the reeve of Mulmur, the reeve of West
Gwillimbury, the reeve of Nottawasaga, the
reeve of Tecnmseth, the rceve of Mono, the
reeve of Orillia and Matchedash, the reeve of
Morrison and Muskokn, the deputy reeve of
Mono, in all thirteen, The result being a tie; a
vote was then taken for deponcut, which also
resulted in a tie, the various reeves and deputy
reeves last before mentioned who voted againsg
the said Thomas R. Ferguson voting for the de-
ponent, and the various reeves and deputy reeves
Inst before mientioned who voted for the said
Thomas R. Ferguson voting against deponent.
The clerk of the said Council then requested the
said Thomas R. Ferguson, as the reeve of the
municipality having the highest number of
names on its last revised assessment roll, to give
the casting vote, which he did in his own favour.
Whereupon the said clerk declared the said
Thos. R. Ferguson duly elected warden of the
said council, after which deponent protested
against such election, aud requested the said
clerk to enter his protest on the minutes of the
Couuncil. The Council then adjourned until the
following morning, when the said Thomus R.
Ferguson took the oath of office as warden of
the said Couacil, and took his scat as such war-
den, and called the Council to order anu presided
over the Council as its warden during the ve-
mainder of the session. That during the discus-
sion in the Council, before the said election,
deponent distinctly heard Thomas Saunders, the
deputy reeve of Tecumseth, call the said clerk's
attention to the certificate filed by John Hogg,
the recve of Collingwood, as being informal, and
not sufficient to entitle the said John Hegy to
take his eeat in the Council: But the clerk
ruled the certificate sufficient and allowed said
Johu Hogg to take his seat and vote as tho
ereve of the town of Collingwood. That previous
to such election deponent slso heard the said
Thomas Saunders suggest to the said clerk that
some of the other certificates filed by the various
reeves and deputy reeves presen!, might be infor-
mal, and that they ought to be sll looked iuto.
Which suggestion was taken no notice of by the
said clerk, who declared all the certificates filed,
except those of the said Duncan Mathewson and
Awnson Warburton, were sufficient and correct.
That on the said clerk 30 ruling deponent charged
him with acting psrtially in the election, and
deponent heard Thomas Saunders, the deputy
reeve of Tecumseth, also charge him with acting
partially, yet the said clerk npeglected to make
any further examination of the aforesaid certifi-
catee.

Affidavits of Thomas Saunders, J. McManus,
and Duncan Mathewson, corroboratory of the
foregoing, were also filed.

The following abstract of the Minutes of the
Council of the corporation of the Count of
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Simcoe, as to the 1st dayy proceedings relative
to the election of warden, was also filed : —

‘“ The certificates of the reeves of Bradford and
Sunnidale being presented, were considered in-
formal by the clerk ; the members present sug-
gested that he do take legal advice, which advice
being had, the clerk felt justified in not allowing
said gentlemen their seats in the council, and
consequently they were requested to leave their
seats and retire.”

““The clerk called the council to order and
requested them to elect their warden. It was
moved by Mr. Hogg, seconded by Mr. Clarke,
that Thomas R. Ferguson, Esq., M.P.P, be and
he is hereby elected the warden of the county for
the current year,

¢ It was moved by Mr. Kean and seconded by
Mr. Murphy, that George McManus, Esq., reeve
of Mono, be wardea of this council for the cur-
rent year. It was moved by Mr. McMurchy,
seconded by Mr. Rowatt, that John Hogg, Esq.,
reeve of Collingwood, be the warden of this
council for the current year. The first motion
was put in order by the clerk—Yeas—Maessrs.
McClain, Davis, Little, Dewson, McMurchy,
Kelly, Langley, Ardagh, Ferguson, Clark, Craig,
Rowatt aud Hopg, 13—Nays—Mesers. Saunders,
Steele, Scott, Sissons, Murphy, Aberldeen, Arm-
gon, Russell, J. McManus, G. McManus, Kean,
Stewart and Elder, 13. The second motion was
then put by the clerk for McManus—Yeas—
Messrs. Ssunders, Steele, Scott, Sissons, Murphy
Aberdeen, Armson, Russell, G. McManus, J.
McManus, Kean, Elder and Stewart, 13—Nays
—-Messrs. McClain, Davis, Little, Dewson,
McMarchy, Kelly, Langley, Ardagh, Ferguson,
Clark, Craig, Rowatt and Hogg, 13.

¢t The last motion nominating Mr. Hogg was
then put by the clerk, and lost; Mr. Hogg re-
questing his name to be withdrawn, there being
an equality of votes for both the other candidates.
The clerk upon ascertsining from the Assess-
ment Rolls in his possession, that the Township
of Innisfil had the largest number of inhabitants,
suggested to Mr. Ferguson the reeve of said town-
ship, to give the casting vote in accordance with
the statute in such case made and provided;
whereupon Mr. Ferguson voted for himself. The
clerk then declared Thomas R. Ferguson, Esq.,
reeve of Iunisfil, duly elected warden of the
County of Simcoe, for the currcat year. Mr.
George McManus requested the clerk to enter
his protest ageiust the eleetion of Mr. Ferguson.”

D. McCarthy, jun., shewed cause. He objec-
ted, that there is no such office known to the
law as *“ warden of the County Council of Sim-
coe.” Subject to this objection, he argued that
Mathewson’s vote was not improperly rejected ;
the clerk of the County Council is the proper
and only judge of such a matter and has decid-
ed against it; it was not shown that Mat-
thewson, had bis vote been received, would have
voted for relator ; and in the absence
of fraud, the acts of the clerk and of the council
were binding at law. The Queen ex rel
Hyde v. Barnhart, 7U. C. L. J., 126. If an ap-
peal lay from the decision of the clerk, the
several certifizates objected to were sufficient
88 against the objections taken. [Rex v. Swyer,
10 B. & C. 486; In re Hawk and Ballard, 8 U,
C. C. P. 241; Rcy. exrel Helliwell v. Stevenson,

1 U. C. Cham. R. 270; Reg. ez rel Mc(regor v.
Kerr, 7 U. C. L. J. 67, 69. But if not so,
similar objections jexisted against the certifi-
cates of Robert Murphy, the reeve of Toscrontio,
John E. Steele, the reeve of Oro, Michael
Scott, the deputy reeve of Oro, Thomas
Saunders, the deputy reeve of Tecumssth, John
McManus, the reeve of Tecumseth, Roderick
Stewart, the reeve of Morrison and Muskoka,
James Aberdeen, the reeve of the township of
Mnalmur, John Kean, the reeve of Orillia and
Matchedash, George McManus, ths relatov, reeve
of the township of Mono, and Thomas Elder, the
deputy reeve of the township of Mono.

He filed several affidavits, to which it is
unnecessary to refer.

Robert A. Harrison and W. Boys, in sup-
port of ihe application, argued that the warden
of a county is not a corporation sole having
a corporate name; that the only question is
one of identity ; and that there being no
dispate as to identity, the description con-
tained in the statement and writ is suffi-
cient.—Joknston v. Reesor et al, 10 U. C. Q.
B. 101 ; Fisher v. The Council of Vougian, 10
U.C. Q. B. 492; In re Barclay and the Town-
ship of Darlington, 11 U. C. Q. B. 470; In
re Hawkins and Huron and Bruce, 2 U. C.
C. P. 72. Effect should not, after appearance
by defendant, be given to objections of s
technical character, rule No. 18; Keg. ex rel.
Bland v. Figg, 6 U. C. L. J. 44, 45 Mathew-
son’s vote had either been improper'y rejected,
or if properly rejected, several who voted for the
defendant ought equally to have been rejected.
The olerk of the council is not the sole judge
on such matters; his decision is subject to re-
view in this case, Con. Stat. U. C. cap. 54, ss.
127, 133. Notwithatanding his receiving and
filing the certificates of the several persons to
whom objection is now made, inquiry can now
be had as to their legal sufficiency, and for that
purpose the court may go behind the act of the
clerk, and is not bound by his receipt or rejec-
tion of a certificate Harding v. Carry, 10 Ir.
C. L. Rep. 140; Re Jennings, 8 Ir. Ch. R. 421 ;
McDowell v. Whealy, 7 Ir. Com. L. Rep. N. 8.
562. Unless the certificate comply with the
statute, the person preseating it is not em-
titled to his seat Con. Stat. U. C. cap. b4;
The Queen v. Mayor of Bridgnorth, 10 A. &
E. 67; The Queen v. Humphery, ib. 335; and
all the certificates objected to were defective
under the statute.

RicHArDS, C.J.—As to the point raised for the
defendant that he is called upon in the einmous
to show by what authority he exerciies the office
of ¢ Warden of the County Council of the County
of Simcoe,” whereas it should have been ¢ War-
den of the Corporation of the County of Sisoe.”
Aocording to sec. 65 that would seem *c he the
proper designation; but sec. 148 speals of “the
Warden of a County.” There is no porticular
name specified in the statute. The defendant
cannot be misled in any way by the doscription
in the summons. If the words ** of ti.e County
Council” be rejected, it would cortespond with
the name in the 148th section. e kes appeared,
and the 18th Rule of Court applicable to proseed-
ing in quo warranto is against hoiliey any pro-
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ocedings irregular or void which do not intorfere
with the just trinl of tho matter on its merits.
Tho cases referred to, of Hawkins v. Huron and
Bruce, 2 U. C. C. P. 72, and Barclay v. Hunici-
pality of Darlington, 11 U. C. Q. B. 470, sro au-
thoritics to show that a slight difference from the
true nome of & corporation, will not invalidate
proceedins. I am of opinion that the objection
reforred to cunuot bo sustained.

. Then ns to the merits, the first question to
be couidered is, whether, under the 67th sec. of
Con. Stat., cap. 64 (U. C. Municipal Institu-
tions Act), a reeve of & township, who was duly
‘elected,and had made and subscribed the declara-
tions of office and qualification, had a right to
take his seat in the County Council, whea the
certificute of the Township Clerk did not state
thet ke hird made and subscribed the declarations
‘of office and qualification, but that ¢ he hed
taken or made the declaration of office.”

Iam of opinion that the reeve furnishing the
‘cortificate mentioned had not the right to take
his seat; and tha’ the Clerk of the County
Council, if considored as acting in relation to
this certificate alone, was right in refusing to
allow Mr. Mathewson, the reeve of Sunuidale, to
take hisseat in the County Coundil of Simcoe,
‘8t its first meeting this year, as such reeve, on
account of the certificate produced by him be-
ing defective in the manner above stated.
> The section of the statute is positive, and
seems to be reasonable, as requiring the person
‘olaiming the seat to furnish evidence that he
was cntitled to it. The statute expressly re-
quires that the declarations should be made snd
subscribed.  According to the certificate, this
‘may have been made, but not subscribed at all.
It is not unreasonable to require the person
making the declaration to subscribe it as a
-means of indentification and of binding the party
making it to the matters therein stated ; I do not
‘eonsider the omission ‘o subscribe the declara-

-/tion would be & mere matter of form. Whetber
the defect be considered as a wstter of form or
substance, the certificate not b:ing according to
_the statuie, a8 o general rule, would well justify
“the Clerk in declining to permit the bearer of it
to take his geat in the Council. .

+ Itis alleged, and is no doubt true, that there
‘were other reeves who were allowed to take
their seats in the County Council, whose certi-
Jficates were as faulty, if not more so, than that
,of the reeve of Sunnidale.
- The next question is, assuming these reeves
fo be in other respects well qualified, and to have
taken their seatsin the County Council, can their
votes therein be challenged for such defective
eertificates, and any by-law or other procoeding
of the Council be set aside because carried or
passed by the votes of reeves who have been
‘sllowed to take their seats on such defective
gertificetes? Ithiok not. The 67th section of the
8tatute does not declare that the votes of any

‘reeve teking his seat without sauch certificate
-#hall be void, nor say that the proceedings sup-
sported nnd carried by such votes shuli not be

~binding. I think this scction may properly be
‘considered directory, and so construed.
< The fifth sub-section of section 65 enacts that

:the County Council of every county shall con-

#ist of the reeves and deputy-reeves of the

towns; s end villages within the county ; and
the 17biu and subsequent sections, under the head
of OrrictaL DEOLARATIONS, seems to provide
that evory person elected or appointed to offico
u~.or the Aot shall, before entering on the
duties of his office, make the proper dcclaration
of quslification of office required by the Act.

The 67th section does mot require chat the
reeves or deputy-reeves should make and cub-
scribo the declarations of qualification and of
office,—that is provided for by other sections of
the Act. The certificate is only evidence that
what is contained in it has been done. 1f it has
not been done, or the reeve or deputy-reevo
had not- been duly elected, that certificate would
not give the party holding it the right to sit and
votein t* “ouncil. That right comes from his
being the rveve or deputy-reeve and having
made the required declarations. If the certificate
were the esscnce of bis qualification and not
rerely the evidine: of it, then it might be held
that the acts done by the reeve who did not
possess it, or only possessed a defective one,
were void; but merely being evidence of his
qualification, if it turns out that he is duly
qualified, then I think it cannot be properly held
that his acts, as & member of the County Coun-
cil, are void; mor can they in any way be
impugned on account of the imperfect certificate.

It is admitted, as I understsnd, that the
reeves and deputy-reeves, whose certificates
are attacked on either side as informal, were
really duly elected as Reeves; and had miade the
proper declarations of' office and qualification at
the time of the first meeting of the Council, and
before the election of Warden had been proceed-
ed with.

In the view I take of the statute on this point,
it will not be necessary to go over the certificates
of the different reeves and deputy reeves to see
if they correspond in word aund letter with the
section of the statute. Though the county clerk
wmight well bave declared that some of them ought
not to have tnken their seats; and if he refused
to allow the reeve of Sunnidale to take his seat,
as o matter of consistency, to say the least, he
was bound to reject some others, whese certifi-
cates were quite as defective as his; yet these
reeves and deputy reeves having taken their seals,
and not being disqualified, save in the point in
dispute. I caonot question their right to vote ag
raembers of the County Council.

It is urged, on behalf of the relator, that inas-
much as the vote of the reeve of Svnuidale would
bave elected him as warden, and his certificate is
not as defective as the certificates of several of
those who voted for the defendant, I ought to
declare the relator duly elected, as Mr. Mathew-
son was unfairly excluded from his seat; and he
states by his affidavit that hewould have voted for
the relator if he had been allowed to vote.

I do pot rce my way clear in acting on this
suggestion—the receve of Sunnidale did not, irn
fact, tender his vote for any one. If he had of-
fered to vote for relator, and his vote had been
rejected, then in the event of my deciding that
he was entitled to vote, I could have put his vote
down for the relator; but as it now appears, 1
can only say thai he intended to vote for relator;
but didnt at the tima disclose hisintention I do
not feel at liberty to sa thathis votecan »or -
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be considered as cast for the relator, evenif I am
satisfied that tkat he ought to have been allowed
to vote. Under the circumstances, if I hold that
he is entitled to vote, then this result follows : —
That he was o person properly qualified to vote ;
that he has been wrongfully deprived of hisright
to vote; and that his vote might have influenced
the result ; and from what is before me, it is
probable, would have influenced the result. In
this view, I should feel bound to set aside the
election, and order a new election to remedy the
injustice that has been done.

The facts necessary to be referred to, seem to
me to be as follows:—

On the 25th Jancary last, the reoves and
deputy reeves forming the Couanty Council for the
county of Siincoe, met at Barrie. R. T. Banting,
Esq., the county clerk, examined the certificates
ef the different reeves and deputy reeves, and pro-
nounced them regular, until he came to the reeve
of Sunnidale, Duncan Mathewson, Esq., and the
reeve of Bradford, Anson Warburton, Esq., when
he objected to their certificates of election and
qualification, and finally directed them to leave
the Council. which they did without voting. The
relator states that these persons, both before and
since the election, stated that they had intended
to vote for him as warden.

There seems to be very little said about Mr.
Warburton’s certificate being defective ; but
when Mr. Mathewson’s was brought up, a good
deal of discussion followed; some of the mem-
bers of the Council contended that his certificate
was as good as those of some others, which had
been pronounced sufficient by the clerk, and the
clerk took the opinion of a professional gentle-
man hefore finally deciding. It was also stated
that it was suggested that the other certificates
should be looked into; but the clerk declined
doing so, and decided that all the certificates
filed, except those of Mathewson and Warburton,
were correct and sufficient. That particular at-
tention was called to the defect in the certificnte
of John Hogg, reeve of Collingwood, but the
clerk, nevertheless, ruled it was sufficient, ar.d
allowed him to vote as such reeve.

The votes stood, 13 for relator, and 13 for
deferdant. The clerk of the Council then re-
quested defendant, as reeve of the municipality
having the highest number of ames on its last
revised assessment roll, to give the casting vote,
which he did, in his own favor, and was then
declared duly elected warden. Relator protested
against the election.

That portion of the statute necessary to be
transcribed in order to understand the objections
urged to the certificate of the reeves of Sunnidale
and Collingwood, reads as follows :—

See. 67.——That no reeve shall take Afs seat in
the County Couucil, until he has filed with the
clerk of the County Council, 6 certificate under
the band and seal of the township or town clerk,
that such recve was duly elected, and made and sub-
scribed the declarations of office and qualification
as such recve.

The certificate of the town clerk of Sunnidale,
so far as is necessary to be considered, reads as
follows : —

¢« T hereby certify that Duacan Mathewson,
Esquire, was dely elected as comncillor for this
township, and that ho has made and sabscribed

the declaraticns of office and qualifications of
office assuch; and that he hasalso been appoint-
ed reeve of said townsbip, and has taken or made
the declaration of office of reeve for tho said
townsghip of Sunnidale.”

The certificate varies from the statute in stat-
ing he was appointed instead of elected reeve, that
be had taken or made the declaration of office of
reeve, instead of ‘¢ made and subscribed the decla-
rations of office, and quclification as such reeve.”

That part of the certificate of the town clerk
of Collingwood, necessary to be transcribed, is as
follcws:—

¢ 1, Joseph Hill Lawrence, clerk of the Muni-
cipal Council of the town of Collingwood, do
hereby certify that Jobn Hogg, Esquire, has
been duly elected reeve of the corporation of the
said town of Collingwood, and that he hath made
the declarations of qualification and of office pre-
scribed by law as such.”

This varies from the statate, in stating that he
had made the declarations of qualification, in-
stead of saying ** made and subscribed the decla-
raions, &c.”

The certificate prodaced by the reeve of Sun-
nidale uses the words of the statnie in relation
to the declarations made for the office of ccuncil-
lor of the townehip; bat the latter and more im-
portsut part, relating to the office of reeve, is
erroneous ; and themost important ericr is com-
mon to both the certificates of Sunnpidale and of
Collingwood, viz.: the omission to certify that
they had subscribed the declarations.

1t certainly does seem singular that the clerk
should have held one of these certificates regular
and declare the other bad. My attention has
been particularly directed to the certificate al-
lowed, and considered regular by the clerk, as
produced by the reeve of Barzie. The partof
that necessary to trauscribe, is as follows :—

¢ This certifies that at the first meeting of the
Muanicipal Courcil of the corporation of the Town
of Barrie, held ou the 16th January instant,
Wrs. D. Ardagh, Esq., was unanimously elected
reeve of said corporatien for the current yeer,
A.D., 1865.”

There has not been any suggestioa offered how
this certificate, far more defective than either of
the other two, shonld have been received as reg-
ular, whilst that of the reeve of Sunnidale was
pronounced bad.

This view was presented on the argument that
the clerk having declared the certificates all
regular until be came to those of Sunuidale and
Bradford ; aud no objection having been made
by any one up to that time, he could not recall
bis decision as to the prior ones, thoughk they
might be more defective than those ho was reject-
ing; and the reeves snd deputy reeves in the
certificates allowed having taken their scats, he
could not afterwards direct them to leave the
council.

It certainly seems strange that he should not
bave been slive to the irregularities uutil the
certificates of but two persons remsined to be
disposed of ; and tho votes of either of these two
it now appears, would bhave decided who was to
be warden for the year, and he rejected both of
these.

I can pot say, under the circumstances, that
it iy at all surprising that he should have been
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charged nt the time with partiality in relation to
these matters,

If this clection ie nllowed to stand, this result
will follow, that at any time & county clerk may,
according to his own caprice or preferences of
any kind, decide in favor of and eallow certsin
persons with defective certificates to take their
geats £nd vote in the conocil, whilst as to others
whose certificates are quite as good, and in some
osses even less defective, he may reject them and
zefuse to nllow them to vote without any reason-
able ground being assigned for such inconsistent
decisicus. I do not think it is desirable that any
judicin! decision should be srrived at that would
farpish an excuse for such a course of conduct,
aad I shall therefore set aside the election of the
defendnat to the office of warden.
¢ 'The question of costs is somewhat embarrass-
ing.

N S’?l‘here is nothing to show any direct interfer-
enco with the decision of the County Clerk, on
the part of the defendant, and he appears to
have been called upoa by that officer to give his
casting vote, when the election was had. Itis
true Le accepted the office, and was sworn in.
There is nothing to show that he was aware of
the defects in the certificates of the reeves who
were allowed to vote by the clerk; and the
Pplaintiff claimed on this application that he ought
to0 be declared warden, which I do pot think, on
the facts disclosed, he was entitled to; so to that
extent tho defendant was justified in opposing
this application. I do not therefore think I can
properly direct the defendant to pay the costs.
The learned judge who granted the summons in
this matter did not think proper to direct the
County Clerk to be made a party to these
proceedings.  If the County Clerk had been
cdlled upon, he might have been able to explain
satisfactorily the seeming inconsistencies in his
conduct in relation to the election; if he had
not done so ho would probably bave boen
directed to pay the cost of this procceding. As,
however, he is not now before me, I cannot as-
sume that he would not have been able, if he had
been called upon, to show sufficient grounds to
excuse him from the payment of costs.
aUnder these circumstances I must decline
gi:eing costs to any of the parties.

“A writ will go to remove the defendant from
ike ofice of warden, and to hold 2 new election.
5The relater masy, if he deem it necessary,
amend the style of the office, by omitting the
werds ¢ of the County Council,” after the word
¢ Warden,” aud before the wonls - of the County
of Simcoe,” in the writs he may issue in pursu-
ance of this judgment.

Judgment accor lingly.

; INSOLVENT ACT OF 1864.

& (Repertrd by H. McManoy, Esq., Barrister-at- Law)

—_——

».
l:foro Stephen J. Jones, Esq., Judgo Connty Court, Brant.
“e

- 1N THE MATTBR OF WILLIAM ATRINS AN
o IxsoLvesT.
Floce schere assignee should call meetings af creditors—Com-

fputation of tune for publication of notice— Whire notice
must be purished.

Held, that the county town of the county, in which the
assignmeont s filed, is the place where tho assiguee should
call all meetings.

That not less than two weoks rhould intervene betweeen
the first publication of the notice and the day of weeting.

That the notice must be published in a pewxpaper, at or
nearest the place where the meeting is to be heid.

That sl pupers and minutes of procoedings in fusolvency
should be forthwith filed and ontered of record in tho

proper office.
[Brantford, 27th July, 1885.]

A. S. Harvey appeared for the insolvent.

Webster handed in & brief prepared by Mr.
DBurton, Q. C., for the assiguee.

The arguments fully appear in the judg-
ment of

Joxgs, Co. J.—The petition of the insoivent
asked, 1st—That the notice of the meeting of the
creditors of the insolvent st Hamiltou, on the 18th
July, 1865, for the public exam:mation of thein-
solvent and the ordering of the affairs of the cstate,
may be set aside, or declared null and void, on the
ground that the said notice was not published in
a Braotford newspaper, and was not published
for two weeks in the Canada Guazeite, and that
the said meeting held st Hamiitor on the 18th of
July,-may be declared void on the grounds above
stated, and because it conld not Le legaliy held
out of the county of Brant, the place where the
proceedings are carried on. 2nd—That the
assignee may be directed to call 2 meeting of the
creditors forthwith at Brantford, for the public
examinatioa of the insolvent ; and 3rd—That the
assignee may be ordered to pay the costs of this
application.

Mr.Burion, for the assignee, contends thatas the
craditors have all been notified of this meeting,
and the meeting is called to be held at Hamilton,
the proceedings may be considered ss carried on
there, and publication in the Canade Guzelle
and in the Hamilton paper is sufficient, and that
a notice inserted in the G .zette on the 8th nnd
15th of July is in time for a meeting on the 18th
of July; aleo that the insolvent has no intcrest
in the matters in which he petitions, and that the
judyre has no jurisdiction in the case, but that it
is for the creditors themselves to reguiate their
own meetings and proceedings.

On the latter point it can scarcely be argued
that there isno jurisdiction, when sec. 4, sub-sec.
16, Insolvent Act of 1864, provides that the
assigoee shall be subject to the summary jurie-
diction of the court or judgein tbe sawme manner
as the ovdinary officers of the court are, and the
performance of his duties may be enforced by the
judge on summary petition, under penait; of
imprisonment.

As regards the place of meeting for the public
examinsation of theingolvent, the second section of
the act gives the iasolvent the option of calling
the first meeting of his creditors at kis usual place
of business, which was Braotford; and he hss
done so. The assignment was made there and
filed in the office of the Clerk of the County
Court at that place. The proceedings were
therefore properly originated at Brantford, and
the suit became one intituled in this court, and
subject to the jurisdiction of the ¢court or
judge” of this county, a3 explained in the iuter-
prctation clanse, sub-sce. 4 of sec. 12, Several
sections of the act bear more or less directly
upon this point, showing I think that the pro-
ceedings should be carried on at the place wlere
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ingtituted, aad that the County Court of that
county or a judge thereof, has jurisdiction in tho
matter. See sec. 2, sub-sec. 8, as to filing tho
agsizoment. Sce sec. 11, as to ali notices being
published in the newspaper ¢ at or nearest” to
the place—not pinces—where the proceedings are
carried on.

All the claunges referring to compulsory liquid-
ation, show that ali the proceedings in those
cages are to be carried on in the courty and court
where the attachmont issues. Seo. 7, in giving
an appesl from the award of the assignee to ** the
Jjudge,” and sec. 9, sub-sec. 6, providing for the
insolvent’s application to ¢ tho judge” for a con-
firmation of his discharge, evideatly refer to the
Judge of the County Court where the proceedings
are intituled and carried on. Besidesthe attend-
ance of the insolvent for examination before the
assignee is made compulsory on him, and if he
could be compelled to go to Hamilton to attend
such examination, he might be also obliged to go
to Cornwull or Ottawa, notwithstanding the act
having given him the right of having the suit
commenced in hisown county. This examination
is iu some respects analogous to the compulsory
exaivation of 2 judgment debtor, in which case
bath the Superior and County Courts hold that
the defendant should not be required to attend
out of his own county.

On the question as to whethor the proceedings
can be partly carricd on here and partly in some
other county or place, the 24th snd 25th of the
Lower Canada Rules state that the judges of the
Superior Court for that part of the Proviuce, are
of opinion and have ordered that all the proceed-
ings both before the court or & judge and in the
assignees offiee, shall be forthwith filed and
entered of record in the office of the clerk of the
district where the suit is prosecuted. This
necessary practice of filing all papers and
minutes of proceedings with the clerks of the
court, is I fear very much neglected in this
couatry, sad muy hereafter occasion serious in-
convenicnce, both to creditors and insolvents.

Upon the whole, T am of opinion that all the
proceelings should be carried on at the place
where the suitis intituled—except perhaps when
otherwise specially ordered by the judge—wund
that the mectiog for the examination of the
insolvent could not be held at Hamilton, but
must be beld in Brantford.

The decision of this question also determines
the other point, that the notice of this meeting
should have beee advertised in 2 Brantford news-
paper—as the 11th sec. provides that it must
be published at or nearest to the PLacE where
the proceedings are cartied on.

On the point as to whether the notice was
published o sufficient length of time before the
meeting, I am uot clear, but I think that notless
thar two weeks should interveme between the
first publication of the notice and the day of the
mecting. The 11th sec. requires it to be pub-
lished *“ for two weeks” in the Canada Gazctte,
and ““in every issuo during two weeks” of the
local paper.

If it we e put in & daily paper there could be
Do question hut thet it must bo ingerted for two
weeks ; but when published in the Gazette or &
local week!y paper. it is open for argument,
who'her two insertionsisnot a publication thereof

for two weeks. If so, then a uotice 1vight b
published in & weekly paper on the lur und 8
of the month for a meeting oa the uth, thu
giving but eight days notice of the mecting, in
stead of two weeks.

I think there is nothirg in the silagation thai
the insolvent was not gammoned by the assigne:
to attecd this meeting. Theact docs not requir
a judge’s order for his attendance, but the 101
sec. provides that the assignee shall sumenon the
insolvent to attend. This I tako it, merely
means that he shall be notified by thu scsignet
1o attend, which he has doune.

As to the objection of the nsgignee’s <olicitor,
that the insolvent has no intercst in the matte:
on which be has filed his petition, I think as f:
as the meeting for his examinatien is counverned,
that he has an interest in having it held at the
proper place; the statute requires him to attend
at this meetiog and be examined; aud this ex
amination may affect the application for hie
discharge. This meetingis also callel ¢ for the
ordering of the affairs of the estate generally,”
and although I think the meeting for this pur
po3o should have been held at Brantford, yet as
the petition is not by a creditor but by an insol-
vent who I think is not interested therein, |
would not feel authorised on this application in
setting aside the meeting for the latter purpose,
although improperly held. It would be other
wise were the applicrtion made oa behalf 2
creditor.

I therefore order that the notice of the meet-
ing for the public examination of the insolvenm
and the publication thereof, be set aside, and |
deolare the said meeting, if held, and the pro-
ceedings thereat, so far as the relate to tho aaid
ingolvent or his said examination are null and
void, and I order that the said assixnec do in
purseance of the 10th sec. of the said act, esll
a meeting at Brantford aforesaid, for the public
examination of the said insolvent.

I make this order without cost3 on accouat
of the practice under this statute being new and
unsettled. What makes it moredifficult to estab-
lish a upiform practice in the several Coanty
Courts throughout Upper Canads, is the fact
that no rules or regulations have been framed,
83 provided for by sub-sec. 18 of sec. 11 of the
act.

GENERAL CORRESPONDENCE.

Britisk Oaths Act, 8 Geo. I1., cap. T, sscs. 1
and 2—Its repeal demanded.

To tuE Epttors oF THE LAw JoURNAL.

GexTLEMEN,—It seems to have escaped the
attention of our law makers and law zmenders
that it would be well to repeal the provisions
of the imperial statutes 5 Geo. IL, ch. 7, secs
1 and 2, and 5 and 6 Wm. 4, ch. 62, secs. 15
and 17, which cnable a person resident in
Great Britain, plaintiff or defendant in an ac
tion pending in our courts, to verify any mat-
ter or thing by affidavit or declzration is
wriiing, made as required by those acts, such



January, 1866.]

LAW JOURNAL

[Vo. IL, N. S.—27

GENERAL CORRESPONDENCE.

affidavit or declaration to be received with the
same effect as if the deponent had appeared in
open court.

The imperial statute 22 and 23 Vic., ch. 12,
enacts, that it shall be lawful for the legislature
of any of Her Majesty,s possessions abroad,
to which the said enactments apply, to repeal,
alter, or amend all or any of the provisions so
far ag applicable to such possession, in like
manner, and subject to the same conditions as
if the same had been originally made by such
legislature.

Perhaps if the subject is mentioned in your
columns, it may lead to some action towards
their repeal, certainly a very desirable end.

Your obedient servant,

BARRISTER.
Toronto, Dec. 20, 1865.

[Our correspondent will find upon reference
to the issue of the Law Journal for June last,
that we then and there took occasion to draw
attention to the fact, that the enactment to
which he refers had not been repealed, though
its repeal ought without further delay to be
expected. We trust that some “law amender”
cqual to the task will be found sufficiently alive
to his duty to accomplish the needed repeal
during the coming session of the Legislature.
—Eps. L. J.]

Ezemption Act of 1860— What covered by.
To tae Epirors oF THE LAW JOURNAL.
GENTLEMEN,—A question frequently arises
under the 6th sub-sec. of 4th section of the
Exemption Act of 1860. Would a8 baker's
bread cart, or a peddler's wagon, horses and
barness be exempt as being chattels ordinarily
used in the debtor's occupation? Would a
a physician’s gig or sulky be so exempt, or a
wagon and harpess used by a merchant to
send home goods to his customers, always
supposing that the value was under sixty dol-
lars? Would you be good enough to give
your opinion on these points ?
Yours, &c.
Toronto, Dec. 21st, 1865.

Jus,

[It was decided by the Court of Common
Pleas in Davidson v. Reynolds, not yet re-
ported, during last term, that a horse, sleigh,
and harness ordinarily used by a farmer in
his occupation are exempt from seizure under
the act to which our correspondent refers.
We apprehend that the bread cart of a baker,

the wagon of a peddler, the gig 5f a physician,
ordinarily used in the debtor's occupation,
would, i not exceeding $60 in value, be
equally exempt.—Eps. L. J.]

Renewing fi. fa. lands—Stamps necessary.
To teE Eprrors or toE Law JourRNatL.

GeNnTLEMEN,—In renewing a 7. fa. lands
it is the almost universal practice in Upper
Canada to requirz the same stamps that are
necessary by the tariff and statute for obtain-
ing the writ itself. One county, at least,
follows a different practice. The clerk there
only exacts for the renewal the 50 C. F.
stamp and the filing, alleging as his reason
that while the tariff says that 2s. 6d. will
be charged for all writs, aliases, renewals, &c.,
the statute relating to the Law Cociety, under
which the other 2s. 6d. is payable, is silent as
to renewals. It is only for the seal of the
court that this latter L. S. stamp is affixed,
and ag the said seal is not affixed at the time
of the renewal, that thereforc the charge
should not be made.

The reply to questions on this point re-
cently, that the renewed writ is the same, to
all intents and purposes, as a new writ, and
therefore should require all the stamps of the
original, cannot be taken as wholly satisfac-
tory, looking at the positive wording of the
statute and the tariff. The reply, too, that
the 2s. 6d. L. S. is charged for renewing the
seal, is not warranted by any wording of the
statute.

The point is a new, and, I think, an im-
portant one to the profession, upon which,
too, there has been no decisior; and I would
feel obliged by your opinion on the matter
through the pages of your valuable journal.

I am, Gentlemen, &c.,
Galt, Jan., 1866. A, G. McM.

[The point is new, inasmuch as there ap-
pears to be no decision on it, but the principle
upon which the clerks act is as old as the
renewal of writs—stamps being only in the
place of money. The practice in the Crown
Offices in Toronto is to insist upon the 2s. 64
L. S. stamp. We, however, have doubts as
to whether the charge is warranted: but it
is one of those things that the majority of
practitioners think it much belter to take as
they find it than run the risk of loss by
trying the question of its Jegaiity.—~FEuvs. L. J.]
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C. P Pypsr v. McKay.

Accommodation note—Negoliation after payment—
Pleading.

Declaration, on a promissory note mado by
defendant paysble to the order of S. T. & Co.
and iudorsed by them to plaintiff. Pleas, (4th)
that the note was made by defendant for the ac-
commodation of the payees to raise mouney there-
on, and indorse the same to their own use before
it should become due and payable, and not
otherwise; and that there never was any value
or consideration for such making, or for the
payment by defendant of the note, except ag
aforesaid; that the payees indorsed and nego-
tiated it with the Commercial Bank for their own
use according to said terms; that it was after-
wards protested, and S. T. & Co., on behalf of
defendant, subsequently paid it to seid bank, and
it was then returned by 8. 'I. & Co. by the bank
for and on account of defendant; that S. T. &
Co. afterwards and in fraud of defendant first
indorsed it to plaintiff. The 5th plea was simi-
lar to the 4th, only that it concluded thus, #¢and
S. T. & Co., without defendant’s authority, first
indorsed the note to plaintiff after the payment
and discharge.” Ield, on demurrer, pleas good.
(16 ©. C. C. P. 67.)

L. C, MoRTINER V. BELL. Nov. 16.

Vendor and purchaser — Specific performance—
Sale by auction—Puffing.

At 2 sale of real estate by auction the vendors
are not authorised in employing two persons to
bid agaiust each other, although there is & re-
gerved price; and such persons do not, in fact,
bid beyoad that price. Semble, the right to fix
& re~erved price ought to be stipulated for and
expressly notified. (Per Lord Chancellor.)—The
rute, said to exist in equity, allowing one puffer
to be employed, without notice, to prevent a sale
at an vuder value, is abstractedly less sound
than the rule at law, which declares sack em-
ployraent to be fraudulent, and rests only on the
authority of decisions in lower branches of the

court. (14 W. R. 68.)
CHANCERY.
Qhan. McDoxarp v. Boice.

Fraudulent judgment.

A judgment, recovered at law, by the frauda-
lent acquiesence of the defendant in the action,
will beinquired into in this court at the instance
of a subsequent judgment creditor ; slthough the
rule at law is that only the party to the action

cun move against the judgment there, (12 U. C.

Chan. R. 48.)

Chan. Lunoy v. McEaws.

Mortgage on wrong lot.

Where s mortgage wag, through error, created
upon a wrong lot of land, the mortgagor owaning
only the land intended to be embraced in it, and

having no title to that actually conveyed, and he
subsaquently sold the land to which he had title,
the court, upon a bill filed for that purpose;
ordered him to account for the proceeds of the
sale, not exceeding tho amount secured by the
mortgage, with interest and costs of suit. (11
U. C. Chan. R. 678.)

Chan; Parke v. RiLgy.
Sale under fi. fa. against lands previously con-
tracted to be sold.

Where o debtor had entered into a binding
contract for the sale of his land, before execu-
tion against his land had issued, Held, that his
interest as vendor was not saleable under the
exccution, (12 U. C. Chan. R. 69.)

New Orders have just been promulgated by
the Court of Chancery—which came into ope-
ration on the 1st day of the present month.
They were not received in time for publication
in this number ; will appear in our next.
T I T 1 I,

APPOINTMENTS TO OFFICE.

NOTARY PUBLIC.

CORNELIUS HARPER, of Durham, Esquire, to be a
Public Notary in Upper Canada. (Gazetted Dnc. 9.1565.)

Snma———

TO CORRESPONDENTS.

« BARRISTER” ¢ JUS"— “ A. Q. Xcd.’—under “General
Correspondencs.”

s——

(Examination Papers, as perused and settled by
John Punch, Gent., one, &c.)
COMMON LAW.
1.—Divide the foreigners of distinction now
in London into—

Common Counts, Work and labour Counts,
Money Counts, Superfluous Counts. :

2.—* Britannia rules the waves.” Willshe
¢« rule them to bring in the body?” hat
sort of a rule does she employ for the pur-
pose? Isit aneight-day rule, a side bar-rule,
a foot rule, or & rule nisi? Which of these
was the rule in Shelley’s case?’ Was
Shelley unruly, or did he sabmit to be ruled !
What was the role in the “Six Carpenters’
Case?” Was this a carpenter’s rule or &
sliding scale ?

3.—To bring into England any bull from
Rome was formerly a premunire. How is this
affected by the new tariff? How of bull
terriers? What is the law of England as o
Irigh bulls? Why are “old terriers” allowed
in courts of justice? Do they * run with the
Case.” How would you “serve” a bullin 8
¢china shop? Supposing him to do damage
taerein to the amount of 20s. would he carry
costs into the “‘locus in quo?” Would it be
pound-breach 7



