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MAGEE, J.A., IN CI-AMBERl-,. AU-GUST 28T11, 1915.

*RE ONTAIJO AND) MINNESOTA POWEZ l'O. AND

TOWN OF FORýT FRANCES.

Appeal-PrÎvy Corinril-1ýiUht of Appuil-Anount in Contro-
vers y-Asscssnunt <id Tore-Privy Coancil Appeals Acf',
R.S.O. 1914 ch. 54, ,sc. 2-0Ont(trio Ruiwny andMnip<
Board Act, R.S.O. 1914 ch. 186, sec. 48.

.Motion by the coîupany for approval of the seeurity lodged
bythern upon a proposed appeal to Ris 'Majesty in Ris Priv-y
Couneil from the deelsion of a I)ivisional Court of the Appel-
late Division, 8 O.W.N. 216, whereby it wvag deelared that, in
the opinion of thie court, the actufial value of the lands of the
company acsse sould be fixedl at $100000l aond that the
amouiit of thec business ansîetof the comnpawy should bc
lixed at $210,000.

The motion was heard in the long vacation by MAoEE, J.A.,
in Chambers.

Glyn Osier, for the eompany, corîtended that the matfter in
eontroversY cxeeded $4,,000, and an appeal lay w; of right:
Privy ('ouncil Appeals Act, R.S.O. 1914 eh. 54, sec. 2; On-
tario Rilway and Municipal Board Act, R.S.O. 1914 ch, 186,
sec. 48.

G ray' son Smiith, for the town eorporation, shewcd by affidavit
that thle total taxes of the company for 1914.aînounted to onIy
$3,300 on the basis of the, 1ivisionial Court's decision, and that
the only amount aeulyin dispute was $1,206.25, being the
ochool rate of 5 per cent. on $241 ,250.

«Tie casv and ail others s0 aaked to be reportfld in the Ontariïo
TAW Reports.

1-9 O.W.N.
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MAGEE, J.A., said that, whether or not anything but ques-
tions of tact was involved, and whctlier or flot an appeal on
questions of assessment was intended to bie allowed, the inatter
iii <ontroversy for the purpoe of an appeal f rom the deeision
of the, Divisional Court was flot shewn to exceed $4,000.

Refernice was made to City of Toronto v. Toronto Electrie
Lighit Co. (1906), il O.L.R. 310; Canadian Pacifie R.W. Co. v.
<it.y of Toronto (1909), 19 OULR. 663; Beardmore v. City of
TJoronto (1910), 2 O.W.N. 479; Fréchette v. Simoneau (1900),
31 S.C.R. 12.

Application refused.

1-IGI-1 C-,OlRT D)IVISION.

Lra.NOX, J.' AuousT l4TH, 1915.

WFÂLS1 v. TORONTO POLICE IBENEFIT FUND.

Petision-Bem? it Society ?-Toronto Police Force-Dismissal of
Member -Board of Police omsinr-vetain
without Notice-Rules of 8ocity-Faii'lire of Commit tee
to (Jomply with-4Judgment-Declara tion of Right to Pen-
seion and Allowance.

Ac(tioni for a declaration that the plaintiff was a member in
goodl stadinlig of the defendant society, a benefit or friendly
soity register-ed under the Insurance Corporations Act, 1892,
anld hadi eomiipleted a service as a member of the Toronto police
forceýt whieh entitled him to retire and reecive a half-pay pen-
sion for life, with an additional al.lowance for each year of ser-
Vice.

The plainitiff joinied the force on the 28th February, 1886,
andi( his service was; continuous f rom that date until the 28th

Api,1914, when hie %vas said to have been dismissed by an
Mrder of thec Board of Plolic.e Commissioners.

Tho actîti was* tried without a jury at Toronto.
M. K. Cowani, K.C., for the plaintiff.
1). T. Symtons, K.C., for the defendants.

LENNO-X, J., read a judgment in whîch he deàlt with the
facets anid saiid that the plaintiÎf wus not entitled to retire in

theaunm of 1911 on the ground of ill-health. There was ne
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evidence that he was unfairlv treatedl at that tiine; and upon
that branch of the easc lc failed.

As to the dismissal of the plainif iii 1914, thIllcw order
of the Roard was not put in, and1 it Nvaq flot sh~ii at the plain-
tiff was iiotîied of any ivestigation thait wa;s nuide. Theret mas
nothing to shew that the disniissal \ýas jsîfe The only
evidence was the plaintiff's, and mhait he ý\ttu ws nut suffli-
cient cause for a pereniptory discliarge. If lie wais disinissed
upon an instigation held without notice lu hîua, th11corsewa
eontrary to the elementary prineiples of justice.

Section 13 of the rules and regulations of the defendant
soeiety provides that every application for a pension or allow-
ance must corne before the cormiîttec, whcn the whole circula-

sacsof the case ivili be fully gone int, and a report of the*
case sient ini for the sanction of the Board of Police ('ommis-
sioniers; and, îii c-ase of a differencebtwn the coinittee and
the conîrnissioners, the comnittee shall be heard hy the commis-
sioners, and, if possible, concurrence arrived at; but, in case of
failure to concuir, thc decision of the coxumissioi1ers shall be final.

The committe did nul go into the crusaesof the case,
did nul hear-, declibera-zte upon, or in1p11ctl deemn an-
thing. The niatterý of dismîil wvas not the saine thing, ais the
question of the righl to a'pension. The vummissioniers have
nothîng l, dIo with pensions or allowance excýept by way of
appekl.

The defendants pleaded compliance with. this section and
rested their defence upon il. The plaintiff w pra faceie em-
tîild 10 a penision or allowance based uponl a servicwe of upwmards
of 27 years. The defendants had failedl lu makv (ut thieir de-
feni .

The question could flot be rernitted to the diefend(ants for
quaisi-jud(iciatl considleration, as in Lapoite v. L'AýssociatIion de
Bienfaisance et dIo Retraite de la Police de NlonttéaL [19061
A.C. 5,35, for there was no reason lu hefieve that justice wmild
b. donc.

Judgmenit declaring that the action of the cummittee was
not in accordanc wilh sec. 13, and dues nlot hind thieplit;
dleclaiig that the plaintiff had on the 28th Api,1914, coini-
pleted a service of 27 years, 10 ninths, amil 5 dJaysv: as a meni-
ber of the forcee, and that upon that date he, bcame anid nlow is
evtitled to receive a hafpaypesion for hf e, plus ani additionl
of one-nlineteenth of bis salary for. each year of his ser'vice ex-
eeeding 25 years; and -ad(jud(ginig that the dIefendants 1pay tu
the plainitiff the said penision, and allowance and the vosts of
the action.
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CLUTE, J., IN CHAMBERS. AUGUST 2OTH, 1915.

TOWN 0F FORT FRANCES v. ONTARIO AND MINNE-
SOTA POWEll CO.

Appeal-Privy Couni-Application for Leave to Appeal from
Judgment of Supreme Court of Canada-Stay of Execu-
lion pending Application - Motion for-Jurisdcton of
Supreme Court of Ontario-No Important Question In-
Volved-Refusal of Motion te Stay.

Motion by the defendant company to stay execution of the
Judgment in this action pending an application te be made by
the defendant company for leave to appeal to the King in his
Privy Council from the judgment of the Supreme Court of
Canada of the 23rd June, 1915.

The action was brought on flhc 6th March, 1914, to recover
the taxes dueby the defendant company to the plaintiff tow-n
corporation for the years 1911 and 1912. Two months after the
commencement of the action, the defendant company paid the
taxes for 1911. The question involved in the proposed appeal
was -only as to the lîability of the defendant company for school
taxes. The judgment of the trial Judge in favour of the plain-
tiff corporation had been unanimously afflrmed by a Divisional
Court of the Appellate Division of the Supreme Court of On-
tarie and by the Supreme Court of Canada.

Glyn Osier, for the defendant eompany.
Grayson Smith, for the plaintiff corporation.

CLUTE, J., said that an objection to the jurisdiction of the
Supreme Court of Ontario te stay proceedings pending an appli-
cation te the Privy Council for leave te appeal could not be
successfully maintained: Thompson v. Equity Pire Insurance
Ce. (1909), 1 O.W.N. 137; Hughes v. Cordova Mines Limited
(1915), 8 O.W.N. 372.

The question in the action was purely one of fact, and there
was nothing of any magnitude or of any public interest or im-
portance involvcd; it was not probable that an appeal te the
Privy Couneil would be permitted. There was ne doubtful
question of law of sucli general importance as te eall for extra-
ordinary interference: Tabb v. Grand Trunk R.W. Ce. (1904),
8 O.L.R. 514.
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The following decisions of the Judicial Committee were re-
ferred to: Johuston v. Mînister and Trustees of St. Andrew 's
('hurch Montreal (1877), 3 App. Cas. 159; Valin v. Lnli
(1879), 5 App. Cas. 115;- Prince v. Gagnon (1882>, 8 App. Cas.
103; City of Montreal v. Les Eeclésiastiques du Séminaire de
St. Sulpice de Montréal (1889), 14 App. Cas. 660; I)ailv Tele-
grapli Newspaper Co. v. McLaughlin, [19041 Ail'. 776; Wilfley
Ore Concentrator Syndicate Limiîted v. N. Guthridgc limited,
[1906] A.C. 545, 550.

Motion dismissed with eosts.

BLAcK v. HoHISTENs--DENISON V. IIOHLSTENS--MASTER IN
t'HAM3ERs-AUGUST 12.

Attachment of Debts-Claim Arising after Service of At-
tac hing Order-Practice.] -Motion by a claimant to set aside
an order of the Master making an attaching order absolute. The
Master said that from the time the order was served on the
garnishee ail -nioneys due by him to the judgment debtor mwere
attached: Parker v. MeIlwain (1896), 17 P.R . 84. The elaim of
the Bank of British North Amierica had priority over the plain-
tiffs' (judgment creditors') attaehing order; but the présent
applicant was flot entitled to have the order set aside, as al
the transactions between the defendant (judgmcnt debtor) and
the applicant oecurred two days after the service of the attach-
ing order on thc garnishcc. Ail moncys due by the garnishee
over and above the amount rcquired te, pay the elaim of the
bank should be paid to the judgment ereditors as they became
due. There was no need to direct the trial of an issue. No cos.
B. N. Davis, for the applicant. L. P. Ileyd, K.C., for the plain-
tîff Black. Alexander MaeGregor, for the plaintif£ Denison.

SA4SKATCHERVAN LAND ANI) lOMcSTcAD CO. V. MOORE-MAS'rER
IN CiiAmBERs--A1IGUST 12.

Execution-udgment - Variation-.4menelment.1J-Moton
by the defendant to set aside a writ of fi. fa. isudby the plain-
tifs upon their judgruent entercd on the 21-d Mareh, 1914.
There were several appeals, and the ainount due to the plaintiffs
waa flnally fixed by a judgmcnt of a Divisional Court of the Ap-
pellate Division of the 2lst June, 1915 (8 O.W.N. 525). The Mas-
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ter said that the writ should be amended so as to eonform with
the judgment of the Appellate Division, and made an order
aecordingly, and dismissing the defendant 's motion. A. J. Rus-
sell Snow, K.C., for the defendant. A. B. Cunnîngham, for the
plaintiffs.

MCCAMMON V. WESTPORT MANUFACTURING AND PLATING CO.
LIMITEI>-LENNOX, J.-AUOUST 14.

Company-Winding-up-Action by Liquidator to Recover
Cliattels-Evidence-Sale-Gosts.] -Action by the liquidator
of a company to recover possession of certain machinery in
order that it miglit be disposed of in the winding-up of the com-
pany. The action was tri'ed without a jury. The learned Judge
said that the evidence left the facts in a very hazy condition-
there was nothing to shew that the company ever sanctioned a
sale. He was not satisfied that the plaintif! had made out a
case; but there were considerations which justified him in re-
lieving the plaintif! front liability for costs. Action dismissed
without costs. J. A. Ilutcheson, K.C., for the plaintif!. A. E.
Fripp, K.C., for the defendants.

REYNOLDS V. CITY 0F WINDsoII-LENNOX, J.-AuGusT 14.

N'ui8ance-Peculiar Damage-Abatement since Trial of Atc-
tion.-Damoages-Costs. ]-Acton for damages and an injune-
tion in repeet of a nuisance. Trial without a jury at Sandwich.
The learned Judge finds that the obstruction complained of was
flot placed in the course of roadmaking, but was prîmarily a
refuse-heap or. duxnp-heap. In places it encroached slightly
upon the plaintif! 's land, and there were a few heaps well in
upon it, which came f rom the same source. The manner in whieh
the material was duinped and the character of the material con-
stituted a nuisance; and the plaintif! suffered from it in a way
and to a degree beyond othcrs in the locality-he suf!ered special
and peculiar damage. There was no justification now for heavy
damages, a remedy having been applied by the defendants. The
postponement of the plaintif!'s marriage was not an element
which eould be taken into account in assessing the damages. At
the time of the trial there was ground for substantial damages
or an înjunetion with damages, and the question of costs was



'JRAVAITo v. DOMflINION I \ LIMIIEP.

ruled by this cireuinstaiîce. Judgmcnt for the plaintiff for $75
and the costs of the action on the Suprcme Court seale. F. C.
Kcrby, for thc plaintiff. F. D). Davis, for the defendants.

('YR v. TowN OF FORT FRANCeFsLENNOX, J.-AUGUST 14.

Gant ract-Municipal Corporation-Employrnent of Servant
-Damages for Rreaclt.]-Action for damages for breaeh of a
contract to employ the plaintiff. Trial without a jury at Fort
Frances. The lcarned Judge finds that there was a contract of
employaient; and holds that, notwithstanding the strenuous
provisions of the Municipal Act, both parties were bound by
it. The defendants had sought the plaintiff's opinion as to the
best method of organisation, and hie had given it; it was for the
defendants to adopt or reject the plaintiff's opinion, whcthcr
they engaged himi or not. The plaintiff threw up profitable
employ-ment in order to enter the defendants' service; and it
was neither prudent nor honest for the defendants to refuse to
make hlm any compensation for the loss hie incurred at their
request. Judgment for the plaintiff for $450 with eosts. A. D.
George, for the plaintiff. A. G. Murray, for the defendants.

TRAVATO v. DOMINION ('ANNERS LIM1TED-PATER$lON, REGOISTRAR

-AuGUST 119.

Writ af Sumrnons-Failure Io Serve-Ne gliqe"nce of Soui-
tors-Renewal after Expiry of Year-Power of Judge or Mas-
ter in Chambers-Action under Workmen's Compensation for
Injuries Acf -Ex piry of Statutory Period-B'ar to New Action
-Discretion. ]-Motion on behaîf of thc plaintîff for an
order renewing th 'e writ of summons afhd for Icave to serve the
defendants. The plaintiff, a minor, on the 6th September, 1913,
whilst ln the employment of the defendants, was injured. In
the autumn of 1913, instructions were given on behalf of the
plaintif! to a firm of sqlicitors to bring an action against the
defendants to recover damages under the Workxnen 's Compeni-
sation for Injuries Act and at common law. For some reason,
unexplained by the solicitors, they took no proceedings until
the 4th March, 1914, when they eansed the writ of summons by
which this action was commeneed to bie issued f romn the local
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office at Simeoe, in the county of Norfolk. The writ was not
served, and on the 4th March, 1915, an order was obtained on
hehaif of the plaintiff, on an ex parte application to one of the
Local Judges at Hamilton, in the county of Wentworth, renew-
ing the writ. On the l9th March, 1915, the writ. was served
upon the defendants. On the 26th Mardi, 1915, on the appli-
cation of the defendants, an order was made by MIDITON, J.,
in Chambers, setting aside the order for renewal and the service
of the writ, upon the ground that the Local Judge at Hamilton
had no jurisdiction, the action nlot having been begun in the
county of Wentworth. The present application was then mnade
-after the lapse of a year f rom the issue of the writ and long
after the lapse of the six months allowed by the Workmen's
Compensation for Injuries Act. The application came before
Mr. N. F. Paterson, K.C., Registrar of the Appellate Division,
holding Chiambers in lieu of the Master in Chambers. The
learned Ilegistrar referred to Doyle v. Kaufman (1877), 3 Q.
B. D. 7, 340; Hewett v. Barr, [ 1891 ] 1 Q.B. 98; In re Kerly Son
& Verden, '[1901] 1 Ch. 467; and said that he did not regard
the cases cited as dcciding that, a limitation cnactment was an
absolute bar to a renewal, but rather as reeognising a discretion
to grant or refuse relief where the statute would be a bar to a
new action. The power to grant an order for renewal was per-
haps doubtful; but the case was one in which relief should be
granted if there was power. The plaintiff did ail lie could to
have the writ servcd; the blame for delay was attributable
solely to bis solicitors, who had offered no excuse for their negli-
gencc. Order made allowing the writ to be renewed and served,
as askcd by the plaintiff; costs in the cause. A. W. Langmiuir,
for the plaintiff. J. W. Morison, for the defendants.


