Tanada Taw Journal.

VOL. XXXIV. DECEMBER 1, 1898, NO. 20,

We are glad to know that the views we ventured to express
on the subject of judicial courtesy have been favorably
commeanted upon, rot merely by the Bar, but by members of
the Bench. It would not, in this connection, be out of place,
but simply and only to show the thought of those to whom
our government might naturally look for guidance in such
matters, to repeat the well kno . observation of one of
E.iglund’s greatest Chancellors, whe. is reported to have said,

“ My judges must be gentlemen, and if they know a little law,
so much the better.”

We follow the example of a contemporary in referring to
what is described as a widespread belief still existing, that
when a cheque is sent in settlement of a claim the creditor
must return the cheque if 1e wishes to say that a sum larger
than the amount of the cheque is due t, him. Reference is
made to the cases of Miller v. Davies and Day v. McLea, 58
L. J. Rep. Q.B. 293, 294; L.R. Q.B.D. 610, 612. In both
these cases the defendant had sent to the plaintiff a cheque
for a smaller amount than was claimed, stating that it was
intended to be in settlement of the plaintiff's claim. The
plaintiff replied that he accepted the cheque on account, and
it was held that he was not precluded from suing for the
balance of his claim, the keeping of the cheque not being,
as a matter ot law, conclusive that there was accord and satis-
faction, but rather that it was a question of fact on what
terms the cheque was kept.

D e g e ey

Our namesake in England says that the accounts received
from different parts of the country as to the working of the
Criminal Evidence Act, which enables all persons charged
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with indictable or other offences to be competent witnesses
on their own behalf show that more than half of the accused
persons elect to give evidence on their own behalf, and that
often the husband or wife is also called. The result is that
the sittings of the courts are protracted, and the pressure of
work is largely incieased in all criminal courts. Mr. Justice
Hawkins has recently i-zen discrssing the Actat considerable
length whilst addressing a grand jury. He thought it badly
drawn, and difficult to construe, and was not in his opinion
well considered, and he was not in love with it, and it would not
.tend on the whole to the beneficial administration of criminal
justice.  Another writer says that it will prove useful in
securing for a guilty person his own just punishm.nt by clear.
ing up in the cowse of cross-examination any doubt which
the evidence for the prosecution might have left in tuc _.inds
of the jury. Tae manner in which it has been received in
England does not iiduce us to alter the opinions which we
nave from time to time expressed in reference to the change
which has been made in criminal evidence.

We a:e rather apt, and with some reason, to grumble at the
amount of cases reported in the Dominion, and possibly it
might be better to have fewer of them. Huwever, this may
be, we are very happily situated as compared with our legal
brethren across the border. We issue in thi. country about
fifteen volumes per annum. In the United States lawyers
are supposed tc be more or less familiar with the contents of
about 110large volumes. To keep track of all these cases would,
of course, be simply impossible. Efforts are therefore made
by various law book prhlishers to select the most important
cases, and note autLorities bearing thereon. As an example of
this, we might refer to the Lawyer's Reports Annotated for
October last,. We see there a note by Mr, Labatt, articles from
whose industrious and able pen have from time to time ap-
peared in this journal. The principa’ case in that number is
one reported of the Michigan Suprenie Court, on the subject
of knowledge as an element of an employer's liability to an
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injured servant.. To give some idea of the exhaustive nature
of this note it may be said that it would make three hundred
pages in an ordinary text book, aud nearly a thousand cases
from all States of the Union are consulted and referred to.

Tlie present sittings ¢ the Judicial Committee of the
Privy Council is not presumably a convenient one for the
Canadian profession. However that may ve, the list of busi-
ness just to hand shows that of the twenty.six Coionial and
Indian appeals down for argument during November and
December of this year, only one is from a Canadian court,
viz,, C. /% K. v. Parke from the Supreme Court of British
Columbia. This case is an interesting one, involving the
question whether the respondents can be restrained by in-
junction from continuing to irrigate on their ranch above the
railway, thereby causing landslides, to the damage of the
railway track. Both the trial judge and the full court on
appeal were of opinion that the British Columbia statute
authorizing the bringing of wate~ on the land for irrigation
purposes impliadly exempted the irrigator, in the absence of
negligence, from all liability in respect of the escape of such
water, however destructive such escape wmight be to neigh-
bouring lands. (See C.F.R. v. MecBryan, ante p, 282). Among
the appeals set down for judgment are three from Canada,
vie.: G. 7. R. v. Washington, Young v. Consumers Cordage Com-
pany, and Seminatre de Quebee v, Limoilu.

Attention was recently called in these columns (aate, p.
£49), to what appesred to the writer to be the objectionable and
demoralizing practice of recklessly filing election petitions,
and then geing through the procedure of “ sawing-off” one
against another. Mr. Justice Osler took occasion, i the
Haldimand case, on 17th ult,, to criticize such proceedings with
considerable severity. His remcrks sound almost like an echo
of the article referred to. In discussing the petition he alluded
to the m .er in words which are reported in the daily papers
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as follows: “I feel certain that there has been something very
disgraceful in the way of setting off one petition against an.
other. I think the judges can only draw one conclusion from
the way in which these cases are being disposed of. Itrieda
case in East Lambton, in which, after two days’ contestation,
two charges of paying for bringing in volers to the con.
stituency were proved, but agency was not made out. The
case was adjourned, and more witnesses were to be subpoenaed,
and when the case came cn the other day, before my brother
Ferguson and myself, the petitioner said he did not propose
to offer any more evidence, and respondent’s counsel said he
did not ask for costs, and he would have been entitled to costs
if he had asked for. them. What inference can be drawn
from such a course as that? But the courts are powerless to
do anything. They can only try a case when it is presented to
them. They rannot act as commissioners and direct evidence
to be sought for. But it is an unsatisfactory mode of dispos-
ing of cases. Some seventy petitions were filed, and some
seventy persons swore that they believed the charges in these
petitions were true, and the result is that only about ten peti-
tions have been tried. But the courts can do nothing except
register a disposition of the case as it comes before them.”

SOME POINTS IV ASSESSMENT 7.4 14

The recent appeals from the Court of Revision in the City
of Toronto have given rise to various matters of interest
under the Assessment Act, to which it may be useful to refer.
Some of the judgments we shall endeavour to report in full.

The most important, possibly, was a question as to whether
trust funds, in the hands of the Accountant of the Supreme
Court of Ontario, are assessable. The County Judge holds,
and it scems to us very properly so, that these amounts are
liable to assessment, The law should reach all property,
whether it is in the hands of trustees or peisons in their own
right. These trust funds are not ..-ld by the Crown for the
public benefit, but by the Accountant of the cour} for indivi-
dual beneficiaries.
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In another case a question arose as to whether the respond-
ent was owner or tenant of certain premises. He claimed to
be the owner under an alleged purchase, which, as the judge
remarked, was adorned with numerous badges of insincerity
and deception. No money was paid, and there was no registra-
tion of the deed and mortgage. There was in the mortgage e
covenant to pay a certain sum i~ less than six months, which
covenant was given by the alleged owner, who was shown to
be insolvent, to the knowledge of the veudor, and the actual
payment to be made vnder the mortgage during its currency,
was the exact rental value of the property assessed; it also
appecred that the alleged purchase was made to enable the
respondent to qualify for municipal honours. The learned
judge on the cvidence held that the real transaction was a
rental of the premises, and not a purchase, and that the so.
called purchaser was not at the time of the assessment, or at
the date of the appeal, the owner of the premises in question,
but should be rated as tenant.

A contribution was made to the mountain of decisions on
the subject of fixtures. There seems to be no possibility of
arriving at any rule, or set of rules, to guide as to what
articles are to be considered as fixtures. In this appeal it was
held that the wires, switchboards and instruments of a tele-
graph company are assessable as real estate. The city was
not successful, however, in sustaining the assessment of either
the patent of the Luxfer Prism Co. or its supposed value.

The appeals also brought out various defects and over-
sights in the Assessment Act. 'We can only at present refer to
a few of the many which need careful attention at the hands
of the legislature. The present practice as to appeals from
the Court of Revision is cumbersome and expensive. An
appellant who desires to be in a position to obtain the
opinion of the Court of Appeal can only do so as a matter of
right by first demanding an appeal to a Board consisting of
three county judges, who must first hear and decide 'he case,
An appeal to a single judge gives no such right. This pro-
cedure entails considerable expense, and is of no value what.
ever, if it is the desire to have a tinal decision from the Court
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of Appeal. The simple remedy would be in all cases of large
amounts to sllow an appeal as a matter of right from the
county judge sitting' alone, leaving appellants the right,
should they so desire and are willing to pay the expense, to
have their cases heard before three county judges as at
present, '

Another point here arises. The provision as to costs is
most incomplete, and often bears very hardly upon appellants,
Under the Act the only costs that can be imposed arc fees to
witnesses on the Division Court scale, and the costs of
obtaining the attendance of such witnesses, and, in case of an
appeal to three judges the court can only deal (at least it has
been so held by the judges of York, Ontario and Peel) with
an apportionment of the five dollar per diem allowance to
the two judges called in from adjoining counties. This is of
no substantial benefit to a successful litigant. Energetic
officials, desirous of increasing the revenue of the corpora.
tion, or of obtaining kudos for their suppoced diligence, reck.
lessly assess everything in sight, regardless of their true
value, or whether they are assessable or not. Parties, there-
fore, have to appeal, and often have to go to a large expense
in the employment of experts to prove values. If successful
they should not have to bear this expense. The offending
assessor can theoretically be brought within the criminal pro-
vision of the Act as to fraudulent assessments. But here
again the merciful interpretation of the courts requires that
the assessment should not only be fraudulent, by reason of
its being thirty per cent. above the true value, but also that
it should be shown to be wilfully fraudulent, thus rendering
this provision of the statute practically inoperative. It would,
we think, be a very proper amendment to the Act to declare
that it means what it says, or in cther words tc enact that it
is not necessary for the proof of a frauduleat assessment
within the meaaing of the section to show that it was wilfully,
intentionally, or maliciously so.
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CANADIAN FISHERIES APPEAL.
A REPLY AND REJOINDER.

I weuld like to make my reply to Mr, C, B. Labatt’s article
in a recent number of this journal (ante, p. 677), wherein he
criticises some comments of mine in the current number of
the Law Quarterly Keview upon the judgment of the Privy
Council in the Fisheries Case.

Mr. Labatt is evidently of opinion, first, that I do not
understand Lord Herschel ; and secondly, that Lord Herschel
does not understand English.

In that appeal the Privy Council were asked among other
questions, whether the Dominion Parliament had jurisdiction
to authorize the giving by lease, license, or otherwise, to
lessees, licensess, or other gruntees, the right of fishing in
waters, the beds of which were Provincial property at the
time of the passing of the British North America Act, or
had been granted to private individuals before that event,
These questions obviously relate to legislative jurisdiction-
over proprietary rights in relation to fishing in the strict and
ordinary sense of those words; and the Privy Council so
treated them. The part of the judgment with which we are
now concerned clearly recognizes this, and is as follows:

“ Their lordships pass now to the questions relating to
fisheries and fishing rights, Their lordships are of opinion
that the ninety-first section of the British North America
Act did not convey to the Dominion of Canada any prop ie-
tary rights in relation to fisheries, Their lordships have
already noticed the distinction which must be borne in mind
between rights of property and legislative jurisdiction. It
was the latter only which was conferred under the heading of
*Sea, coast and inland fisheries’ in section ninety.one. What-
¢.er proprietary rights in relation to fisheries were previously
vested in private individuals or in the Provinces respectively,
remained untouched by that enactment. Whatever grants
might previously be lawfully made by the Provinces in virtue
of their proprietary rights could lawfully be made after that
enactment came into force. At the same time it must be
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remembered that the power to legislate in relation to fish.
eries, does necessarily to some extent enable the legislature
so empowered to affect proprietary rights.”

Thus the Privy Council in the clearest possible way show
that they are drawing a distinction between legislative power
and proprietary rights; and they then give utterance to the
proposition which was the fons et origo of my article,
namely: “If the Legislature purports to confer upon others
proprietary rights where it possess none itself, that, in their
lordships’ opinion, is not an exercise of the legislativ & jurisdic-
tion conferred by section ninety-one. If the contrary were
held it would follow that the Dominion might practically
transfer to itself property which has, by the British North
America Act, been left to the Provinces, and not vested
in it.” And so the judgment concludes: It follows from
what has been said that in so far as s. 4 Revised Statutes of
Canada, c. 935, empowers the grant of fishery leases conferring
an exclusive right to fish in property belonging not to the
Dominion but to the Provinces, it would not be in the juris.
diction of the Dominion Parliament to pass it.”

This judgment was delivered by Lord Herschel, and Mr.

- Labatt has come to the conclusion, to use his own words,
“That that eminent jurist has inadverter ly fallen into a ver-
bal blunder, and that the control to which he was referring
was rather that which finds its active exercise in laws declar-
ing to whom proprietary rights shall belong than that which
amounts to ¢ possession’ (properly so-called).”

So what Lord Herschel ought to have said in the sentence
v hich has given rise to this discussion was, apparently, * If
the legislature purports to make laws declaring to whom pro-
prietary rights shall belong where it has no power to make
such laws, that in their lordships’ opinion, is not an exercise
of the legislative jurisdiction conferred on the legislature by
section ninety-one,”

Mr. Labatt, however, gives Lord Herschel an alternative
mode in which he might have expressed himself without fall-
ing into any verbal blunder. Mr. Labatt says: * The real
meaning of Lord Herschel's words I believe to be merely
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this—that the inference of an excess of power by the Domin-
ion Parliament in the given case necessarily follows from the
fact that it was undertaking to confer proprietary rights in
regard to a subject matter which the British North America
Act did not authorize it to control to this extent.”

If Lord Herschel, then, had had the advantage of discussing
the matter with Mr., Labatt, he might have expressed his mean.
ing thus :—* If the legislature purports to confer proprietary
rights in regard tc a subject matter over which the British
North America Act did not authorize it to confer proprietary
rights, that in their lordships’ opinion is not an exercise of the
legislative jurisdiction conferred upon it by the British North
America Act.”

Now I think we generally expect and find in the judgments
of the Privy Council propositions of more value than such as
Mr. Labatt suggests, namely, that if the Dominion Parliament
purports to exercise legislative power which it does not posess,
it exceeds its legislative jurisdiction.

I am afraid I cannot accept Mr. Labatt's corrections, or

‘tire from the Fashoda which I occupy. The fact is, I think,
el were two ways in which the question of legisiative
jurisdiction submitted as above stated in the Fisheries case
might have been dealt with. One was by founding the judg-
mient strictly on the construction of the legislative power
conferred in item 12 of section g1, whereby the Dominion
Parliament is given power to make laws for the peace, order
and good government of Canada in relation to sea, coast and
inland fisheries, and holding that, on the proper construction
of this item, it does or does not comprehend legislative
power over proprietary rights in relation to sea, coast and
inland fisheries. This was the way in which the Supteme
Court of Canada dealt with the matter, though they founded
their decision upon what I have ve ..tured tosubmit, is a some.
what peculiar analegy between the construction of an nrdinary
legislative enactment and the construction of a legislative
power conferred by the Britisk. North America Act. But this
mode of dealing with the metter, at all events, gives rise to
no constitutional difficulty,
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The Privy Council follows another, or what seems to me the
other, way of dealing with the matter, They do not say that
on the construction of the words conferring that particular
legislative power over sea, coast and inland fisheries, jurisdic.
tion over proprietary rights in relation to fisheries is uot
included, but they bring to bear on the matter what may be
called an extraneous principle applicable to Dominion legisla-
tive power generally, and not merely to the construction of
the particular words conferring the particular legislative power
over fisheries. They hold, through the mouth of Lord
Herschel, that in conferring legislative jurisdiction upon the
Dominion Parliament, the British North America Act did not
confer upon it any power, in any case, to confer upon others
proprietary rights which it does not itself possess.

No doubt to talk of a legislature possessing proprietary
rights is something novel and unusual, and I think, as I have
stated in my article in the Law Quarterly Review, that if a
British legislatvic can be said to possess any property at all,
it can only be such property as is vested in the Crown as a
constituent part of the legislature, although no doubt a
legislature might do the extraordinary thing of creating
itself a corporate body competent to possess property as
such. ButI am not aware that any legislature has ever done
so. In spite of Mr. Labatt’s remarks [ think that what Lord
Herschel says is quite clear, and I have no doubt he meant
what he said, but if so, I still think that a limitation has been
expressed with regard to the legislative power of the
Dominion Parliament, which has not heretofore ever been
expressed with regard to the power of any colonial legisia.
ture, and which must apply as much to the Provincial legis.
latures and to the legislatures of all self-governing colonies,
as it does to the Dominion Parliament. If I am right in this
I sertainly cannot see how this is consistent with the view
hitherto entertained as to the plenary character of colonial
legislative power, throughout the British empire.

The sequence of thought in the Privy Counc’’ judgment,
pace Mr, Labatt, is clear enough. There is a distinction
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between conferring proprietary rights and confur.ing legisla.
tive jurisdiction. Section gt of the British North America
Act confers the latter not the former; nor are proprietary
rights in relation to fisheries conferred on the Dominion by
other parts of that Act. Therefore, in legislating in relation
to sea coast and inland fisheries under section g1, the Dominion
Parliament could not confer upon others proprietary rights in
relation to fisheries, neither it nor the Crown as represented
by the Dominion Government being vested with such pro-
prietary rights. It is the supposed sequitur which I contend
is novel and surprising,

In regard to Mr. Labatt's comments in respect to the case
of Dobie v, The Temporalities Board, to which 1 referred in my
article in the Law Quarterly Review, I think I need only
point out that the Privy Council are not there referring at all
to proprietary rights created by the Province of Ontario
being legislated upon by the Legislature of Quebec. What
they speak of there is legislative power over funds of a cor-
poration belonging to Ontario which are situate or vested in
Quebec. Butthe creation of a corporation does not, so far
as I am aware, necessarily involve any proprietary rights at
all, though it may involve the creation of a= entity capable of
becoming vested with proprietary rights.

I may perhaps, be allowed to add that itdoes appear to me
that it would be quite possible to hold that though the
Dominion Parliament could not transfer to itself property
which has by the British North America Act been left to the
Province and not vested in it, yet, that in exercising its legis.
lative powers under section ninety.one, it might incidentally
affect even Provincial property, where to do this is necessary
to the full and effectual exercise of such legislative powers.

With regard to the concluding part of Mr. Labatt's
article I will only observe that the doctrine of inherent law.
making powers does not on the authoritics apply to our con.
stitution, Nothing serms betier estublished on the highest
authority, than that both Dominion Parliament and Provincial
Legislatures have only such legislative powers as are con.
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ferred upon them by the British North America Act. When
my friend, Mr. Labatt, disparages my “ bolt out of the blue"
by calling it 2 mere “brutum fulmen,” I can only say “Et tu
quoque, Brute!"

A. H. F. Lerroy,

It is convenient that the above reply to Mr. Labatt’s
article and the rejoinder of the latter should appear together.
The duel between these doughty champions is an interesting
one, but press of other matter will prevent its further continu.
ance. The rejoinder is as follows:

The editor of the CaNaba Law JouRNAL considers that
the maxim, /nterest reipublice, ut sit finis litium, is applicable
to the discussion between Mr. lLefroy and myself, but has
kindly shown me the manuscript of the above article, and
given me permission to say something by way of rejoinder,
on crndition that I confine my remarks within a reasonably
narrow compass.

[ amnotat all disposed to complain of the limitations of space
thus imposed upon me, for my eritic has, in my humble judg-
ment, wholly failed to meet the main contention put forward by
me, viz, that it is a solecism to predicate * possession” of that
species of dominiun or control which a legislature normally
exercises over proprietary rights, whether these rights are
vested in the Crown or in private persons, and that, supposing
my views upon this point to be correct, Lord Herschel's use
of the word in such a connectioncould not justifiably be made
the basis of an argument that the Privy Council intended to
enunciate a principle limiting, in this particular direction,
the effect of its earlier vulings as to the plenary powers of the
Canadian legislatures. In the lowly spirit which was befitting
I requested Mr. Lefroy to sustain his theory by producing
from the treasure-house of his constitutional lore, some auth.
oritative precedent for the terminology to which I excepted,
and the only answer I have recvived to my petition is some
good-natured persifiage about niy audacity in venturing to
suggest that Lord Herschel does not understand English. [
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asked for the bread of imstruction, and my « guide, philo.
sopher and friend,” has given me the stone of reproof. Unless
I am much mistaken, however, the readers of our respective
articles will scarcely regard this as a satisfactory way of sett-
ling the matter, Immunity from criticism is a privilege to
which Lord Herschel has no special claim. Besides this,
not a few persons, I fancy, will be inclined to think
that there is a certain inconsistency in the attitude of
a disputant who, as will be seen from his article, admits that
the phraseology under discussion is “novel and wivsual,”
and at the same time can find nothing but what is
ludicrously irreverent in my vefusal to accept his con.
clusions, until he has furnished me wiih some other instance
of a similar use of the word * possess.” One who shelters him.
self behind the dogma of judicial infallibility places himself
in & rather awkward dilemma by virtually confessing that
his own faith is not sufficiently robust to preserve him from
some qualms of doubt as to the correctness of the excathedra
utterances to waich we are invited to listen with unquestion.
ing veneration,

The manner in which Mr. Lefroy has dealt with my lin-
guistic criticism renders it unnecessary for me to examine in
detail the remainder of his article, even if the editor were
willing to allow me the necessary space for that purpose.
Until it is determined whether Lord Herschel's words are to
be taken literally, or, as | ventured to suggest, he hasinadvert-
ently been guilty of a solecism, it is not worth while to pur.
sue the sceondary inguiry whethe  his words really contain
the germ of a doctrine which would revolutionize the consti.
tutional law of Canada in some very important respects,
But I dare say I shall not be regarded as taking an unwar.
rantabie advantage of the editor’s license if I point out that
my theory that Lord Herschel does not reaily mean to make
the possession or non-possessicu of proprietary rights by a
legrialature itself the test o! its capacity or non-capacity to
confer such rights upon others is strongly supported by some
language which he uses eisewhere. The inference that in
the sentence which is the bone of contention between
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Mr. Lefroy and myself, his Lordship was merely employing a
rather loose metonymy in which the legislature is treated as
identical with the political entity which it represents seems
to me quite inevitable when 1 read the following passage
taken from the second paragraph of the judgment (the italics
are mine):

“ It must also be borne in mind that there is a broad distinclion between
proprietary rights and legislative jurisdiction. The fact that such jurisdiction
in respect to a particulur subject matter is comferred on the Dominion legisiature,
for example, affords no evidence that any proprictary rights were fransferved
o the Dominion. There is no presumption that, because legislative jurisdiction
was vested in the Dominion Parliament, proprietary rights were transferved lo
@

The confusion between the Dominion and its Parliament
here becomes quite obvious, owing to the juxta-position of
the two sentences in which it occurs. But that the sentence dis.
cussed in Mr, Lefroy’s article presents another example of the
same verbal laxity, is, to my mind, almost tooclear for argument
when I find in an earlier part of the same paragraph the state.
ment that * their lordships were of the opinion that the
British North America Act did not convey to the Dominion
of Canada any proprietary rights in relation to fisheries."
The only difference between the two cases is that in the letter
the error is somewhat less patent, owing to the faci that
the correct and incorrect expressions are separated by several
sentences.

The objections t~ the explanation thus offered for the pur-
pose of bringing Lord Herschel's remark into harmony with
the normal conceptions and terminology of constitutional
jurisprudence, as well as with the earlier rulings of the Privy
Council itself, seem to be quite imponderable. There is nothing
at all startling in the assumption that a judge, however eminent,
may sometines, to borrow a phrase from Mr. Silus Wegg,
“ decline and fall” into language which does not satisfy the
stricter standards of technical accuracy. Aligwando bonus
dormitat Homerus. To most lawyers, I think, the supposition
of a momentary lapse of thi: character will appear infi.
nitely preferable to the alteruative theory that, in this
single sentence, the judgment breaks away from the concep-

jon which dominates it, viz., that the extent of the power of
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the Dominjon Parliament to legislate in regard to fisheries,
depended simply upon whether the British North America
Act had transferred to the Dominion any proprietary rights in
the waters which were the physical, tangible subject-matter of
the fisheries, Neither the counsel for the Dominion and the
Provincee, nor the Board itself, thought it worth while to deal
with the case as if it were one in which the familiar rule of
construction, that a grant of an express power carries with it
all incidental powers which may be necessary to give it due
effect, might porsibly be applied so as to vest in the Dominion
Parliament the capacity of creating or otherwise controlling
such rights. The sole question handled was whether the
Dominion Parliament had obtained legislative jurisdiction
over certain proprietary rights as the result of a conveyance
of such rights to the political entity of which that Parliament
is the law-making agent. Such a question being extremely
simple in its essence, it is neither extraordinary nor unnatural
that a judge, in undertaking to expand the answer to it be-
vond a mere yes or no, should be led into language savouring
more or less strongly of platitude. 1 own, therefore, that I
am not very seriously staggered by the adroitn.ss with which
Mr. Lefroy, by paraphrasiny my own paraphrase of the sen-
tence under discussion, has tried to put mein the predicament
of making Lord Herschel enunciate a jejuns commeonplace
quite beneath the digniiy ot the Privy Council. Even those
who might be prepared to allow some weigiat o this consid-
eration, if it stood by itself, will, I imagine, agree with me
that its importance fades away towards the vanishing point,
when we advert to the alarming consequences which would
follow, if we should regard his Lordship, aot as tlie author of
a mere platitude, but as the propounder of a doctrine which
would completely overthrow the accepted thecries as to the fune-
tions and distincuve characteristics of a constitutional legisla.
ture. Caly the very clearest expression of opinion on the part of
the Privy Council will suffice to convince Canadian le-vyers
that a body whose history, 0 sav nothing of its very official
style and title of “ High Cour: of Parliament,” exhibits itas a
mere jurisdictional assemblage, regulating the investiture and
divestiture of proprietary rights, and wot as an entity posses.
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sing those rights antecedently to the enactment of the statutes
which determine their disposition, intended by the British
North America Act to create other Ilaw-.making bodies
fashioned in that novel mould which, if we are to wweept Mr,
Lefroy’s views, {s suggested by Lord Herschel's words.

My explanation of the relation of *he judgment in Dobic v,
Temporalitics Board to the doctrine which I put forward as to
the real scope and limits of the so.called plenary powers of
Canadian legislatures is impugned on the ground that “the
creation of a corporation does not necessarily involve any pro-
prietary rights,” but ** merely the creation of an entity capable
of becoming vested with proprietary rights,” T am afraid that,
until Mr. Lefroy favours me with some explicit authoritics, |
must decline to accept his theory that a corporate franchise is
not a right of property. Such a privilege may in many cases
be of small, and even merely nominal value, but, I sheuld
apprehend that, in the eyve of the law, its value always
remains an appreciable quantity.

Mr. Lefroy also thinks that, as *the doctrine of inherent
lawmaking powers does not, on the authoritics, apply to our
constitution,” my argument based on the presumed right of
Canadian legislatures to exercise the right of eminent domain
necessarily falls to the ground. Here again, I must decline
to evacuate iy position until I am referred to some judicial
utterance going to prove that this general principle as to the
non-existence of inherent powers extends o a sovereign
power like that of eminent domain, And even if I am mis.
taken on this peint, it is quite casy to reach by another road
which avoids this difficulty the conclusion which my remarks
on Mr. Leiroy's observations regarding the Expropriation
Acts were intended to establish. If a legislature has the
capacity to authorize the building of a railway, it must have
the capacity to invest its grantees with such powers as arc
reasonably necessary to carry out the work, and one of those
powers must clearly be that of compelling individuals {o part
with their property. Divorced from and unaided by such a
power, a grant of a franchise for execution of an extensive
public work would be, in almost any conceivable care, a mere
barren formality.

C. B. LanaTr.
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ENGLISH CASES.

EDITORIAL REVIEW OF CURRENT ENGLISH
DECISIONS.
{Registered In aceordanse with the Copyright Aet).

MORTQAGE —COLLATERAL ADVANTAGE—-REDEMPTION BEFORE DAY FIXED FOR
PAYMENT,

In Biggs v. Hoddinott, (1898) 2 Ch. 307, the plaintiff was a
mortgagee of an howel and the defendants were the mort-
gagors. The mortgage contained a covenant by the mort-
gagors that, during the continuance of the mortgage, they
would buy liquor exclusively of the plaintiff for sale on the
mortgaged premises. The defendants having ceased to
observe this covenant, the action was brought for an injunc.
tion to restrain the breach cf the covenant. The defendants
contended that the covenart could not be enforced as being a
stipulation for a collateral advantage beyond the repayment
of the mortgage debt and interest, and they also, by cross
action, claimed the right to redeem the mortgage, although
the day fixed for payment had not arrived. The mortgage
contained a proviso that notwithstanding the proviso for re.
demption, the mortgagors should not be entitled to require
or compel the mortgagee to receive his principal until the ex-
piration of five years, Romer, J., held that the plaintiff could
not be compelled to accept this mortgage money before the
time fixed for payment. In Ontario, of course, the statutory
provision (R.S.C. ¢. 127, s. ;) entitling a mortgagor to redeem
after the expiration of five years, would override aay such
stipulation in the mortgage, for payment at a later period.
He was therefore of opinion that the defendants' claim to
redeem was premature. He was also of opinion that the
covenant to buy liquors from the plaintiff was valid and bind-
ing, and should be enforced, and he granted the injunction,
and his judg .ent on both points was sustained by the Court
of Appeal, (Smith, Rigby and Williams, L.]J].). The Court
of Appeal points out that the statement of thelaw in Jennings
v. Ward, 2 Vern 520, is too broad, and that it is not correct
to say that every collateral advantage bargained for by a
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mortgagee, ove and above the repayment of his principal
and interest, is void in equity, but, that on the contrary, it is
only such collateral agreements as have the effect of unduly
clogging the right to redeem, and that as neither the stipula.
tion for the continuance of the loan for a specified period of
five yezars, nor the covenant for the purchase of ligquor from
the plaintiff, were open to objection as clogging the right of
redemption, they were valid and binding on the mortgagors,
DECLARATCRY JUDGMENT — INjuNCTION 10 RESTRAIN PROCHEDINGS

BEFORE JUSTICE UNDER A STATUTE.

1a Grand Junction Waterworks Co. v. Hampton (18g8) 2 Ch,
331, the plaintiffs were proposing to erect an engine house,
and the defendants, a municipal corporation, objected to the
proposed erection as being a breach of a statute, owing to
the building extending beyond the general alignment of the
street on which it was erected; and they commenced pro-
ceedings before justices, and the plaintiffs were found guilty,
and were fined; the plaintiffs thereupon applied to the
justices to state a case with a view to taking the matter before
a Divisional Court. The plaintiffs had previously commenced
the present action, claiming a declaration of their right to
erect the building in question. The defendants submitted as
a question of law that under the circumstances the action
could not be maintained, and the case came on for hearing
on this point. Stirling. J., after a careful review of the
authorities come to the conclusion that even if the court had
jurisdiction to grant an injunction to restrain proceedings
before justices, it ought to be exercised with the greatest
poseible caution; and where the legislature has pointed out a
mode of proceeding before a magistrate it is not open, as a
general rule, for another court to stop that proceeding by
injunction, and in contests between local authorities and
private owners, he was of opinion that that rule ought to be
adheredto somewhat strictly; and in view of the circum.
stances of this case it was one in which the court ought not
to interfere by injunction, or by making any declaration of
right, but ought to leave the matter to be disposed of by the
tribunal pointed out by the statute, and the action was dis-
missed with costs.




Lnglish Cases. 775

MORTQAGE — EQUITABLE DERIVATIVE MORTGAGE BY DEPOSIT — NOTICE —
PrIORITY.

Hopkins v. Hemsworth, (1898) 2 Ch. 347, was a case in which
a conflict arose between two derivative mortgagees, under the
following circumstances. Hill being a mortgagee by deposit
of certain title deeds of land, on Dee<, 7, 1875, made a deri.
vative mortgage by depositing the same deeds with Mrs.
Walker. Hill subsequently fraudulently got possession of
the deeds, and on Sept. 24, 1892, deposited them by way of
equitable mortgage with the defendant Hemsworth, On
March 20, 1895, Hemsworth gave notice of his claim as mort-
gagee to the original mortgagor. No notice was ever given
of Mrs, Walker's mortgage, and the simple question was
whether Hemsworth had by virtue of the notice given to
the mortgagor, acquired priority over the Walker mcrtgage.
Kekewich, J., answered this question in the negative, being
of the opinion that the effect of the mortgage was to create
an equitable estate in land, and that, as to equitable estates,
the doctrine of obtaining priority by notice did not prevail.

WIL L —CoNsTRUCTION—HOTCHPOT CLAUSE.

Wheeler v. Humphreys, (1898) A.C. 306, is a case arising
upon the construction of a hotchpot clause in a will. In the
court below the case was known as /n re Cosier, Humplreys v.
Gadsden, (1897) 1 Ch. 325 (noted, ante, vol. 33, p. 425), and the
decision there reported is affirmed by the House of Lords,
(The Lord Chancellor and Lords Macnaghten, Morris and
James), but they reach their conclusion by a different process
of reasoning to that adopted by the Court of Appeal. The
facts may be stated briefly thus: A testator had in his life-
time entered into a covenant to pay to the trustees of his
son’s marriage settlement, £10,000 six months after the testa.
tor's death, to be held in trust for the husband and wife for
their respective lives, and then for the issue of the marriage,
and in default of issue, in trust for the testator. By his will
he provided that all sums which Ire had covenanted to give to
or with any child on his or her marriage should, in default of
any direction to the contrary, be taken in or towards satisfac-
tion of Lis or her share, and should be brought into hotchpot
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and accounted for accordingly; and he gave his residuary
estate equally between his son and his daughter. On the
testator's death, his executors paid the trustees of his son’s
settlement £10,000, and gave a like sum to the daughter, and
then divided the residue equally between them. The son
naving died without issue, the present action was brought by
the daughter claiming to be entitled to one-half of the
£10,000 given to the trustees of the son's settlement, in re.
spect of the testator’s contingent interest therein, which she
claimed formed part of his residuary estate. The House of
Lords come to the conclusion that the effect of the will was
to give to the son absolutely the contingent interest of the
testator in the £10,000, covenanted to he paid to his trustees,
because, as Lord Macnaghten points out, to hold otherwise
would be to require the son to give credit for something which
never was his, and then treat that something as belonging
absolutely to the testator. The contingent interest vwas not
given to the son in the testator's lifetime, and therefore did
not come under the hotchpot clause. Viewing the willin
this light, the conclusion was, of course, inevitable that the
contingent interest in the £10,000 was really no part of the
share given to the son, for which he had to account, and the
daughter's claim to a moiety of the £10,000 was accordingly
rejected.

PRACTICE—-S:RVICE OUT OF JURISDICTION— CONTRACT ' WHICH ACCORDING TO
THE TERMS THEKEOF QUGHT TO BE PERFORMED WITHIN THE JURISDICTION "=
URD, XI., R. 1 (E)=-(ONT, RULE 162 (8).)

In Comber v. Leyland (1898) A.C. 524, the House of Lords
(the Lord Chancellor and Lords Herschell, Macnagiten,
Morris and Shand) have given a judicial construction to
Ord. xi,, 1. 1 (e) (see Ont. Rule 162, c), which provides for ser-
vice of a writout of the jurisdiction, in an action founded on
a contract “ which according to the terms thereof ought to
be performed within the jurisdiction.” Their Lordships hold
in effect that the word “ought” in this rule means * must,”
and if the coutract be one which according to its terms may
be performed within or without the jurisdiction, the Rule does
not apply, and leave to serve the writ out of the jurisdiction
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cannot be given. The Ont. Rule 162 (e) is rather more
explicit than the English Rule, the words used being “a

contract wherever made, which is to be performed within
Ontario.”

TRADE MARK-—INVENTED WorRD—COSTS,

In The Eastman Photographic Co. v. The Comptrolier of Patents
(1898) A.C, 571, the House of Lords discuss the subject of
invented words as trade marks, and come to the conclusion
that the word “Solio” as applied to photographic paper
comes under the head of an invented word, and as such is
registrable as a trade mark. The Comptroller-General of
Patents had been upheld by the court below in his refusal to
register it, and had been awarded costs; the successful
appellant now claimed costs against him, but their Lordships
held that there was no power to order the Crown to pay
costs, but directed the costs paid under the order of the
court below to be refunded.

NULLUM TEMPUS AOT-9 Gxo. 111, c. 16,

In Attorney-General v. Love (1898) A. C. 679, the Judicial
Committee of the Privy Council (the Lord Chancellor, Lords
Macnaghten, Morris and Mr. Way) hold that under a
statute of New South Wales, providing that all laws and
statutes in force withia the realm of England at the passing
of this Act (i.e, in th... year 1828)  shall be applied in the
administration of justice in New S..uth Wales,” the Nullum
Tempus Act, g Geo. 111, c. 16, was introduced as part of thelaw
of that colony. A similar conclusion was reached in 7he
Queen v. McCormck, 18 U, C. Q, B. 131.

BANKER—CUSTOMER--ACCOUNT NOT EAR-MARKED AS TRUST ACCOUNT—SET OFF.

Unton Bank of Australia v. Murray-Aynsicy (1898) A.C.
693, was a New Zealand appeal. The point involved was
simple, but one of some importance. A trustee had paid
trust funds into his private account with a bank; the account
was not in any way known to the bank as a trust account, nor
did the bank receive the money in question knowing it to be
trust money. The customer having become bankrupt, and
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being indebted to the bank, the latter claimed %o set off the
amount standirg to his credit against his indebtedness; the
action being brought by the trustees of the moneys in ques.
tion to compel payment thereof by the bank, the courts of
New Zealand gave judgment in favour of thz plaintiffs; the
Judicial Committee of the Privy Council, (Lords Watson,
Hobhouse and Davey, and Sir R. Couch) however, reversed
this decision, and dismissed the action, being of opinion that
the evidence failed to show that the bank had any notice of
the trust character of the funds. This is an instance of a
successful appeal on a question of fact. The judge of first
instance, while professing to give credit to the hank manager
for ‘perfect honesty in his evidence,” nevertheless, instead of
accepting it according to its plain meaning, adopted what
Lord Watson characterizes as “the dangerouscourse " of first
assuming that his statement was an imperfect representation
of his conversation with the trustee when the account was
opened, and then building upon that assumption a series of
speculations and conjectures, arising not out of, but outside,
the evidence resulting in the conclusion of fact, that *‘the
manager must have known, or have had strong reason to
believe that the moneys referred to were not the moneys of
the firm.” And the Colonial Conurt of Appeal were thought
also to have failed to appreciate the broad distinction between
the relation of an agent to his principals, and his relation to
his own bankets.

The first election of benchers of the North-West Terri-
tories Law Society has just taken place. We are glad to
see that an excellent selection has been made, and the names
are a guarantce that the society will be well managed. They
are as follows: East Assiniboia, E. I. Elwood, Moosomin;
West Assiniboiz, W, C, Hamilton, Q.C., and Norman
McKenzie, Regina; North Alberta, N. D, Beck, Edmonton;
South Alberta, C. C. McCaul, Q.C.,, ]J. A, Lougheed, Q.C., and
Peter McCarthy, Q.C,, Calgary; and C. F. Conybeare, Q.C,,
Lethbridge; Saskatchewan, James McKay, Q.C., Prince
Albert.
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REPORTS AND NOTES OF CASES

Dominion of Canada.

——ca

SUPREME COURT.

Man.] NORTH-WEST ELRECTRIC CO. 7. WALSH. [Oct. 13.
Company—Divectors—By-law— Ultra vires — Discount shares — Calls for
unpatd balances—Contributories— Trustees—Powers—Contract—Frawd—
Breack of trust—Statute, consiruction of—C.S8.M., ¢. 9—R.S.M,, ¢ 25,

35, 30, 33

The directors of a joint stock company incorporated in Manitoba have no
power under the provisions of “ The Manitoba Joint Stock Companies Incor-
poration Act” to make' alloiments of the capital stock of the company at a
rate per shate helow the face value, and any by-law or resolution of the
directors assuming to make such allotment without the sanction of & general
meeting of, the shareholders of the company, is invalid.

A by.law or resolution of the directors of a joint stock company, which
operates unequally towards the interests of any class of the shareholders is
invalid and ultra vires of the company's powers,

Where shares in the capital stock of a joint stock company Uave been
illegally issued below par, the holder of the shares 1s not thereby relieved from
liability for calls for the unpaid balances of their par value.

Judgment of the Court of Queen's Bench for Manitoba (11 Man. L.R,
629), reversed, TASCHEREAU, J.. dissenting. Appeal allowed with costs.

Euwart, Q.C., for appellants. /. S. Tupper, Q.C., for ~espondent.

N.W.T\] AMES HoLpeN Co. v HATFIELD. [Oct. 24.

Contract—Construction—CQwnership of goods—Debtor and  creditor—Intes-
pleader.

W., a merchant, owing money to H., who was pressing for a settlement,
an agreement was entered into as follows : (1) The said G. W. West and Mary
Jane, his wife, will during the continuance of these presents provide and
furnish free of rent and taxes a store at Innisfail aforesaid, suitable for carrying
on the business of a general merchant. (2) The said Thomas A. Hatfield will
supply to the said G. W. West and Mary Jane, his wife, at Innisfail aforesaid,
all such goods and stock in trade as are usvally necessary and required in the
trade or business of a general merchant, and replenish such stock in trade
from time to time as occasion may require and the said Thomas A. !latfield
deem expedient. 3) The said G. W. West shall, except when prevented by
sickness, devote the whole of his time and attention to carrying on the trade
or business of a general merchant at Innisfail aforesaid, and diligently employ
himself therein, and promote to the utmost of his powers the benefit and
advantage of the same. (4) The said G. \V. West and Mary Jane, his wife,
shall make a report to the said Thoinas A, Hatfield of the sales made and the
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cash balances once in each and every month during the continuance of this
agreement and shall render unto the said Thomas A. Hatfield a general
acconnt of the stock in trade, credits, property and effects, debts and liabili.
ties of the said business once every three months. (5) The said G. W, West
and Mary jane, his wife, shall remit to the said Thomas A Hatfield, at
Calgary, all the moneys received by them from sales in the course of the
business as aforesaid, such remittances to be made on Tuesday and Fr.day in
each and every week, deduciing freight c¢h - -2s and such amounts as may
have been paid out in cash for local merchandise and %rm produce, 161 The
said Thomas A. Hatfield may from time to time, and at all times, visit the said
store at [nnisfail, and examine all and any of the books of account kept by
the said G. W, West and Mary Jane, his wife, and take an account of the
stock in trade, credits, property and effects, debts and liabilities of the busi.
ness, and the said G. W. West and Mary Jane, his wife, shall whenever called
upon, give to the said Thomas A. Hatfield full explanations with regard to any
matters concerning the said business as aforesaid. (7) Proper books of
account shall be kept by the said ;. W. West and Mary Jane, his wife, and
entries immediately made therein of all receipts and payments made, and of
all other matters and things as are usually entered in similar books of
account. (8) The net profits of the said business, after deducting all freigin
charges shall be shared in equal proportions between the said Thomas A.
Hatfield and G. W. West. (g} This agreement may be determined at any time
by Thomas A. Hatfield. (10) If the said G. W. West and Mary jane, his
wite, wish to terminate this agreement they shall give to the said Thomas A,
Hatfield one month’s written notice of their desire so to do.  The yoods sup-
plied by H, under this agreement having been seized under execution against
W. an interpleader ordey was issued to try out the title thereto,

Held, that under the agreement the yoods supplied by H. were not sold
to W., but H. retained such an interest in them as to prevent them being liable
for W.'s debts. Appeal dismissed with costs,

Latchpord and McDougall, for appellants. &Knoi#?, for respondent.

Province of Satario.

[ERPASY

COURT OF APPEAL.

From Robertson, J.] [June 18,
IN RE JENISON AND KAKABEKA FarLis L. & E. CoMPANY.

Arbitration and award—Arbitrator—Refusal to state case.

When questions of law arise in the course of arbitration proceedings, any
party thereto may apply to the arbitrator to state a case for the opinion of the
Court, and in the event of his refusal may apply to the Court to compel him to
do so. The application may be made before the arbitrator gives a ruling on
the questions of law, and the making of an order is in each case a matter of
judicial discretion, the order granting or refusing the direction to the arbitrator
being subject to appeal,
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On the mnierits the judgment of ROBERTSON, J. refusing to order the arbi-
trator to state a case was affirmed.

S. H. Biake, Q.C.,and W. Cassels, Q.C., for appellants. Joknston, Q.C.,
g for respondents.

From Armour, C.].1 COUNTY of SIMCOE v. BURTON. [Oct. 4.

Principal and surety—Bond—Municipal treasurer— Audit— Representations.

The treasurer of a countv for 5 number of years embezzled county funds,

and by manipulation of his books deceived the county auditors who, from year

to year, reported in good faith that his accounts were correct, and the council

in good faitl. adopted the reports. While, in fact, in default to a large amount,

: the defendant, who was a ratepayer resident in the county and a relative of the
] treasurer, became, at his request, ore of his sureties, and at the time vas told

in good faith by some of the county officials that the treasurer’s accounts were
correct !

i

Heid that the auditors’ reports so adopted by the council were not implied
representations by the council, the incorrectness of which discharged the

defendant.
.j /eld also, that the statements made by the county officials did not bind
{: the council, and that even if they did, having been made in good faith, they
formed no defence.
i Judgment of ARMUUR, C.}., reversed.
B Osler, Q.C.,and J. A. McCarihy, for appellants. Aylesworth, Q.C, and

W. 4. Boys, for respondent.

From Ruse, ].} KERR v, LITTLE. [Oct. 4.

f Easement—Right of way— Prescription---Landlord and tenant—Acknowledp-
5 ment by tenant,

After a right of way had been enjoyed for more than the period necessary
: to obtain title thereto by prescription the tenant of the dominant tenement,
| without the knowledge of the owner, gave to the owner of the servient tene-
ment two pairs of shoes as consideration for the exercise of the right:

Held, that even if an act of this kind could in any event affect the right
that had been acquired, the owner of the dominant tenement was not bound
by what the tenant did without his authority.

Judgment of ROSE, |, affirmed.

DuwuVernet and Millican, for appellant, Aylesworth, Q.C., for respondents.

———

From Armour, C.}.} [Oct. 4.
GREAT NORTHERN TRaN3IT Cuspany 2. ALLIANCE INSURaNCE Co.
Insurance — Marine insurance—Construction of policy—Condition.

The defendants insured a vessel for a stated period, ' whilst running on
the inland lakes, rivers and canals during the season of navigation, to be laid
up in & place of safety during winter moriths from any extra hazardous build-
ing.” At the time of the issue of the policy the vessel was at a dock in inland
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waters, and remained there unused, though at all times in condition to be
used, for imore than two years, when she was destroyed by fire, the policy hav-
ing been kept in force.

Held, per BurroNn, C.J. O, and OsLkR, J.A. that the risk did not
attach the meaning of the policy being that the vessel was insured during the
season of navigation only while in commissiun.

Held, per MacLENNAN and Moss, J]. A, that the phrase in question was
used mevely to limit the risk geographically, and that the risk did attach.

In the result the judgnient of ARMOUR, C.}J,, in favour of the plaintiffs,
was affirmed.

H. Nesbitt and R. McKay, for appellants. McCarthy, Q.C., W. M.
Douglus, and Meaclnnes, for respondents.

From Armour, C.].] [Nav, 135.
TownsHIpP or LocaN v TownssHIp OF McKiLLor.
Dilches and watercourses Act—57 Vict, ¢ 55 (O)—Qwner—Appeal from
award—Service of nolices-—Deepening ditch.

Per OsLER and Moss, JJ.A,, BURTON, C.].Q,, contra. Where in proceed-
ings under the Ditches and watercourses Act, §7 Vict. ¢. 55 (O.), a declaration
of ownership has been made and filed by the person initiating the proceedings,
any objection to his status as owner must be brought before, and decided by.
the County Judge ; the effect of section 24 being that the award when made
cannot be impeached on such a ground.  Vosk v. Township of Osgoode, 24
O.R 12; 21 AR, 168 ; 24 5.C.R. 282, distinguished.

Per MaAciLENNAN, JLA, Burton, C.].O., and Moss, J.A., contra. A
person in possession of land under a lease with an option to purchase, no de-
fault having occurred, is the owner of the land within the meaning of the
Ditches and watercourses Act, 57 Vict. ¢, 55 (\).), and as such entitled to join
in initiating proceedings thereunder.

Per OsLer, MACLENNAN and Moss, J]LA. Where land affected by a
proposed work is vested in several persons as devises in trust, none of them
living upon the land, service of notice of proceedings under the Ditches and
watercourses Act upon one of them for all is sufficient ; at any rate sections
23 and 24 cure any objection of this kind.

Per OSLLR, MACLENNAN and Moss, JJ.A. Sec. 36 of the Act applies
where a ditch has been completed and a new arrangement is necessary in
regard to its maintenance ; it does not apply where a ditch is being deepened
or extended, and for work of that kind the two years’ limitation is not in force,

In the result the judgment of ArRMour, C.J., was reversed, BURTON,
C.J.O., dissenting.

Garrot, Q.C., for appellants.  Shepley, Q.C., for respondents.

From Divisional Court.] MILLER 7. LEA, [Nov. i5.
Action—Assauli—Criminal prosecution—Civel reinedy.

The civil right of action to recover damages for assault is not taken away
by the criminal prosecution and ismissal or punishment of the offender, uniess
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the complaint has been preferred by or on behalf of the person agprieved,
Where a summons is issued by a peace officer of his own motion, and the per-
son aggrieved attends the hearing and gives evideuce, the right of action
remains,

Judgment of a Divisional Court reversed.

W. Nestitt, and W. J. Clark, for appellant. Delamers, Q.C., and
F. C. Snider, for respondent.

From A+mour C.].] HeskuTH o C1ty oF TORONTO. [Nov. 15.

Municipal corporctions-—Five brigade—Negligence-— Danages.

A municipal corporation is liable in damnages when the death of a person
is caused by the negligence, while in the performance of their duty, of members
of a fire brigade organized and maintained by it. Judgment of ARMOUR, C.J,
affirmed.

Fullevton, Q.C., and W. . Chisholm, for appellants. Geo. Wilkie, for
respondent.

From MacMahon, J.] HENDERSON #. CANADA ATLANTIC R. W. Co. [Nov. 15.
Ratlways—Highway crossing—Statutory warning— Daniages—deatal shock.

The statutory warning required to be given where a line of ralway crosses
a highway on the levelis for the benefit not only of persons crossing the line
of railway, but also of persons lawfully using the highway, and approaching
the line of railway.

Where, therefore, owing to the failure of the defendants ta give the statu-
tory warning, or any equivalent warning, the plaintiff drove close to their line
of railway, and his horses were frightened by a passivg engire, and injury
resulted, he was held entitled to recover.

Damages for * mental shock” are not recoverable.

Victoria Railway Commissioners v. Coultas (1888), 13 App. Cas. 229
followed,

Judgment of MacManoN, ], affirmed.

Osler, Q.C., and Chrysler, Q.C.. for appellants. M. ANesérit, and Glyn
Osler, for respondent.

From Drainage Ref.] McCurioct . TOWKSHIP OF CALEDONIA. [Nov 13,
Drafnage—Invalid by-law—1 Jamages—-- Charging assessed ared.

Upon the receipt of a petition from certain property cwners the municipal
council of a township passud a provisional by-law for the construction of
drainage works affecting land in three townships, and directed an engineer to
make the usual report. The engineer inade his report and assessed the cost
of the work against lands in three townships, but on the matter coming up
before the Court of Revision it was found that the petition had not been
signed by the ne-essary number of owners. The council, then, without any
new petition or engineer’s report, and -vithout notice to the other townships,
passed a by-law far the consteuction of *he works, adopting with sume changes
the report already made:
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Held, that this by-ls. # was void. Where a by-law for the construction of
drainage works is void, damages awarded to a landowner because of injury to
his crops caused by tic negligent construction of the work are not to be
assessed against the drainage area assessed for the work, but are chargeable
against the initiating inunicipality. Judgment of the Drainage .leferee
reversed in part.

McEvoy and McCrimmon, for the appellant.  ARobinson, Q.C., and Ha/l,
for respondent.

From Robertson, ].] CURRAN ». GRAND TRUNK R. W. Co. [Nov. ts.

Railways—inission of statutory duly—Domfnion Ratlway Act, 51 Vit c.
29, 8. 2"7—Constitutional law— Workmen's compensat..n for infuries
Act—Er ators and administrators— Damages—Reduction of damages—
New trisd,

The above section giving to any person injured by the failure o observe
any of the provisions of the Act a right of action “for the full amount of
damages sustained,” is intra vires, and the limitation of amount mentioned in
the Workmen'’s Compensation for Injuries Act does not apply to an action by a
workman or his representatives under this section.

The widow and child of a person killed in consequence of the defendants’
negligence may, when letters of administration to his estate have not been
issued, bring an acti~n under Lord Campbell's Act, without waiting six months.

Judgment of ROBERTSON, |., affirmed.

The Court thinking that the damages awarued by the jury in an action for
causing death were excessive, ordered that there should be a new trial unless
the plaintifts accept a reduced amount.

H. S. Osler, for appellants.

From Divisional Court.]  MILES 2. ANKATELL. INov. 15,
Fixtures-——Mortgagor and morigagee— Wooden building.

A small building of thin board, lathed and plastered inside, and divided
into three rooms, resting by its own weight on loose bricks laid on the soil, and
used at first as a booth or shop and then for a time as a dwelling house, was
held to be a fixture in an action by the mortgagee of the land, although the
building was placed on the land, afer the mortgage was made, by the mort-
gagor's husband, who swore that it was placed on the land without any inten-
tion of leaving it there permanently,

Judgment of a Divisional Court (ante. p. 36), 29 O.R. 21, reversed.

Jo Bicknell, for appellant. W. J. Clark and G. H. Galbraith, for re-
spondent.

From Boyd, C.| BARER 7. STUART. [Nov. 13,
Devolution of esiates Act—Dower—-Flection--R.5.0. ¢. 127, 5. 4.

Where in the administration by the court of the estate of an intestate,
lands have been sold, and the purchase moneyv paid into court and not dis




N P

Repots and Notes of Cases. 785

tributed, the widow may. although more than twelve months have elapsed
since the death of her husband, elect to take in lieu of dower her distributive
share under the Devolution of estates Act.
Judgment of Bovn, C. 33C. L. ]. 431, 29 O.R. 388 affirmed.
J H. Moss, for appellants.  Arwmour, Q.C,, for the respondent.
From Street, J.] [Nov. 13,
City oF KINGSTON 2. KINGSTON ErECTRIC R, W. Co,

Street raflways—Contract-—Running cors—-Specific performance—Injunction
~~Mandamus.

The courc will not order specific performance of an agreement by an
electric railway company to rur, its care on certain streets at certain hours and
with certain officers, as the court cannot oversee the arrying out of the judg-
ment if granted. Nor will the court grant an injunction restraining the com-
pany from carrying out such an agreement to the extent to wiich they are
willing to carry it out unless and until they carry it out in toto, as this would
alsn involve the same minute supervision. Nor wiil the court direct in an
action the issue of a writ of mandamus, where the duty to be fulfilled arises
out of an agreement of this kind, the performance of which in specie is not
deemed enforceable by the court.

Semble. A prerogative writ of mandamus cannot be granted in an action,
only on motion, but even if it can be granted in an action it wiil not be granted
to eaforce such an agreem=nt swhich, though ratified by an Act of the legisla-
ture, remains a private contract.

Judgment of STREFXT, ], 33 C.L.]J. 395; 28 O.R. 399, affirmed, MACLENNAN,
J.A., dissenting.

Robinson, ().C., and D. M. Mcintyre, for appellants. Aylesworth, Q.C.,
and W. F. Nickl, for respondents,

HIGH COURT OF JUSTICE.

Ferguson, J.] [Sept. 26.
TOWHSHIP OF STAMFORD @ VILLAGE OF NIAGARA FALLS,
Municipal Act— Original rood allowance berween village and township— foint

liability to keep 1 repair—R.8.0. (1897), . 223, 5. 622— Damages.

The centre line of an original road allowance constituted the dividing line
between a village and a township. Lach municipality at first kept in repair
the haif within its limits, Resolutions were then passed by each municipality
whereby it was agreed that the whole road sheuld be kept in repair by the
village, which it did, the township undertaking and keeping in repait other
roads similarly situated; but no by-laws were passed for the purpose. In
order to repair and widen the road, the village entered upon and took sand
from the half of the road within the towaship limits.

Held, that the village was acting within its powers, for it had the right to
enter and repair the road regardless of the half thereof upon which the
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repairs were done, sec. 622 of the Municipal Act, R.5.0, (1897), ¢. 223, creat-
ing a joint jurisdiction and liability therefor. A claim for damages by .eason
of the taking of the sand and alleged damage to a high school building was
disallowed.

W. M. Douglas and J. W. Hall, for plaintiff. Gréfiths, for defendants.

——

MacMahon, J.] BABE #. BOARD OF TRADE. {Oct. 12,

Board of Trade gratuily certificate—Desionation of persons fo be benefited.

A gratuity certificate issued by the Board of Trade to a member thereof,
was made subject to the by-laws of the board, whereby the amount payable
thereby was payable to certain persons or class of persons, and in such pro.
portion as might be designated by the member in writing and under his signa-
ture, a blank being left in the certificate for such designation, and unless he so
designated, the amount was made payable, where there was a wife and childrea,
tn the proportion of half to the wife and half to the children, No designation
was made on the certificate by the member. By his will he directed that after
the payment of his debts and funeral expenses, all his estate should be converted
into cash, etc., and the widow should have the same for her life, and after her
death it should be equally divided amongst his children,

Held, that the fund formed no part of the deceased estate, and therefore
did not pass under his will, but went to the widow and children to be divided
between them as provided for by the by-laws governing the fund.

AicGregor and East, for plaintifi.  W. R. Riddeli, for the Board of Trade,
Godfrey, for adult children. 4. J. Bayd, for infant children.

Rose, J.. MacMahon, J.]  CAMPREL! ». DOHERTY. [Oct. 12.

Venue— Change of—Cause of action— Convenience-—Expense—Right of plarniif.

The injury on arcouat of which the plaintiff sued was received by him in
the defendant’s building in the county of Huron, but the plaintiff afterwards
went to live in the county of Wentworth, and named Hamilton as the place of
trial,

HMeld, that the defendant’s application to change the venue to Goderich
could not be granted, the difference in expense not b. g more than $40, and
the number of witresses in Huron county not exceeding the number in Went-
worth by more than four,

L.eave to appeal was refused by the Court of Appeal on the 16th November,
1808, the opinion being apressed that it was well settled practice that the
plaintiff had the right to name the place of trial, and his choice would not be
interfered with except on substantial grounds,

J. Dickson, for plaintifi. /. A, M ess, for defendants,

Street, J.] SELI 2. SMITH. [Oct. 15,
Actton 1o sef aside miortgage—Registration of lis pendens—Injunciion to
restrain parting with mortgage—Necessity for— Costs.
The commencement of an action to set aside a mortgage as having been
given without consideration and to defraud creditors, and the registration of a
lis pendens is notice of the plaintifi’s claim, so as to affect persons subse-
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quently dealing with the mortgage ; and an injunction to restrain the mort-
gagees from parting vith the mortgage, or assigning their interest therein, is
unnecessary, An interim injunction obtained in such a case was dissolved
with costs,

Masten, for plaintiff. E/llief, for defendants,

Meredith, C.J., Rose, J.,, MacMahon, J.] [Oct 31,
INCORPORATED SYNOD OF TORONTO v. FISKEN,
Landlord and tenant—Action for veni and possession—Parttes— fudgment for
possession against tenant dinds sub-tenani.

In an action by a landlord for overdue rent and possession of the premises
under a clause for re-entry contained in the lease, it is not necessary to make
sub-tenants parties defendant, and a judginent may be given against the tenant
for possession under which the sub-tenant must goout. Judgment of ARMOUR,
C.]., reversed.

Aylesworth, Q.C., for plaintiffs.

MacMahon, J.] SHERWOOD 2. BALCH. [Nov. 10,

Arbitration and award—Motion lo stay proceedings—R.5.0. ¢. 62.

Motion for an order staying proceedings in an action under section 6 of
Arbitration Act, R.S.0,, ¢. 62. The action was to recover a balance claimed
to be d' e under 2 contract for construction of a railway. The contract con-
tained a clause that in case of any disputes or differences as to the meaning of
the agreemsnt, price to be paid, etc., such dispute should be referred to the
engineer, whose decision should be final, and to whose arbitration the parties
to the contract agreed to submit any such dispute, It appeared that a question
in dispute had arisen as to whether, in the event of earthwork being measured
in embankment instead of excavation, an increase of a certain percentage
according to the soil, over and above the embankment figures, should be
allowed. The plaintiffis contended that there was a well known custom or
usage of this country to \his effect established in connection with railroad con-
tracts, while the defendants refused to recognize any such usage. There was
evidence that the engineer had publicly and privately expressed himself that no
such usag= exi: '=d, ‘This the engineer did not deny, but stated that he was
not satisfied that there was any such usage, but that he did not mean that he
would not give the plaintiff’s contention fair and impartial consideration should
the matter come before ::-1 as arbitrator.

Held, that on this state of facts, the proceedings in the action should be
stayed. Jackson v. Barry Rathvay Company (1892) 1 Ch. 138 238,
specially referred to.

Saunders, for motion.  Code, contra.

Bovd, C., Ferguson, J., Meredith, J.] IN RE EASTMAN, [Nowv. 17
Appeal to Divisional Court from Surroyale Court—Notice— A fidavit—Securily.

A motion by the executors of the will of Chester M. Eastman to quash an
appeal by certain of the beneficiaries under the will, from an order made on
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13th July, 1898, by the Judye of the Surrogate Court of the county of Lambton,
fixing at $600 the compensation of the executors for their care, pains, and
trouble in and about the estate.

J. H. Moss, for the motion, contended that, as no notice of appeal was
served until September, no affidavit filed by the appellants showing the
amount involved in the appeal, and no security given for costs, as required
by the Surrogate Court rules, the appeal was not properly lodged.

S. Alfred jones, for the appellants, contended that long vacation was not
to be reckoned in the time for appealing, and that the affidavit and security
were unnecessary under the present practice.

The Court made an order quashing the appeal, but without costs, owing
to the confusion and uncertainty of the practice.

Per Bovp, C.: The notice was insufficient,

Per FFRGUSON and MEREDITH, JJ. : The security seems to be necessary.
The Surrogate Courts Act and Rules govern the matter.

Rose, J.] REGINA . ToroNTO R. W. Co. [Nov. 17.
Municipal corporation—Qffences against by-laws—Sunmmons against company
~-—Service—-R.S.O. ¢. 229 5. jos—Criminal Code, 1892, ss. 562, 853, 858.

Motion for prohibition,

Held, that the provisions of section 703, of the Municipal Act, R.S.0.
1887, c. 223, as to summary prosecutions before a Justice of the Peace for
offences against by-laws apply to companies as well as to individuals ; as d¢
also ss. 563, 853 and 838 of the Criminal Code, as to service of summons, and
what is to follow after such service, although some of the provisions of the latter
are applicable to persons only, and others to persons and corporations.

Bicknell, for motion.  Fullerton, Q.C., contra,

Armour, C.J.] [Nov. 17.
IN RE MCLELLAN AND TOWNSHIP OF CHINGUACOUSY.
Municipal corporations—Arbitration—Appeal— Time— Filing—Notice,

An award of compensation to a landowner for lands injuriously affected by
reason of work done by a municipal corporation, is an award which does not
require adoption by the council, but is subject to an appeal to the High Court,
as provided by R.5.0. ¢. 223, 5. 405 ; and the practice as to the appeal is gov-
erned by R.5.0. c. 62, ss. 31, 34, 47.

Where it is not shown that such an award has been filed, or that notice
thereof has been served, an objection that an appeal therefrom is not in time
cannot prevail.

Blain for the landowner. AMcKechniz for the municipality.

Armour, C.J., Street, J.] WALKER v GURNEY-TILDEN Co. [Nov. 2.
Soltcitor—Lien—Settlement of action-~Notice— Collusion—Fruits of litiga-
tion—Ascertainment of amount due solicitor—Collateral proceeding.

After judgment had been recovered by the plaintiff against the defend-
ants for $550 damages and for costs, and while an appeal was pending, the
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plaintiff and defendants, without the knowledge of the plaintiff’s solicitors,
made an agresment for settiement of the action upon the plaintiff being taken
into the defendants’ employment and paid $150 in full of damages and costs.
The plaintifi’s solicitors asserted a lien for their costs, which were unpaid, and
gave notice thereof to the defendants before any money was actually paid
over to the plaintiff,

Held, that the coinpromise made was not a collusive one, and the solici-
tors were therefore not entitled to an order upon the defendants for the pay-
ment of their costs ; but, such costs amounting to more than $150, that they
were entitled to have that sum, for which the action was compromised, and
which was to be treated as the fruits of the litigation, paid over to them in
respect of their lien.

Heid, also, that a question arising between the plaintiff and his solicitors,
as to whether they were entitled to taxed costs as between solicitor and client,
or to a percentage upon the amount recovered, could not be determined upon
the motion to enforce payment by the defendants of the plaintifi’s solicitor’s
costs, but had to be determined in another proceeding before. the determina-
tion of such motion.

Shepley, Q.C., and /. H, Denlon, for defendants. Washingion, for plaint-
if’s solicitors,

sy,

ASSESSMENT CASES,

IN RE THE APPEAL OF THE C,P.R. TELEGRAPH CO.
Assessment—Switchboard and telegraph insivuments —Constructive annexation
1o freehold—Fixtures.
Held, that the switchboard and tele, lfrnph instruments, with their attachments,

connected with the appellants' poles and wires, and being in use in the business
of a telegraph company, are assessable as realty.

[ToronTo, Novernber 19—~McDovaaws, Co.l.
This was an appeal from the assessment of the switchboard and telegraph
instruments and attachments of the C.P.R. Telegraph Co. at their head office
in the City of Toronto,
it appeared that the wires of the company were conducted from their poles
into the building used by them as their office. These different wires were
connected with a switchboard, that is, the different wires from different parts
of the outlying country were all conducted to a common centre and connected
to un article known as a switchboard, by being attached to certain small metal
posts or other device on this switchboard. The board itself was fastened ina
wooden frame, which frame was screwed or fastened to the walls or floor of
the office. ‘The telegraph instruments, which were claimed as forming part of
the realty of the appellants (i.e., the poles and wires), were located on tables,
and were only used when connected with these poles or wires by another
flexible wire, or pair of wires, the connection being made at the switchboard.
One instrument could be connected with any line desired by moving and insert-
ing in the proper receptable, or the attaching point of the switchboard, the
flexible wires attached to the instrument itseif,
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The city assessed the switchboard, instruments and attachments as realty,
and the Court of Revision having confirmed the assessment, the company
appealed to the County Judge.

MacMurchy, {or appellants.  Fullerton, Q.C., and H. L. Drayton, for city.

McDouGALL, Co. J.: There is much difficulty in defining with accuracy
what is real, and what is personal property under the complex civilization of
to-day. Many articles which would appear to come within the expression
chattels or personal property are by their use or constructive annexation to
real property changed in their character, and become and are treated, so far
as all legal incidents are concerned, as real property.

The most familiar illustration of this effect of constructive annexation is
seen in chattels attached or used with a building or house. Shutters, windows
and doors hung upon hinges, keys of the locks, these are all deemed realty
once they have been attached to freehold, and their temporary severance, after
having been so used, does not restore to them their character as chattels,
It is not the being fastened or fixed to the freehold that is the leading
principle in many such cases, but it is rather that they become part of the real
estate, and pass with it because it is not the mere fastening or fixing that is
rer .red, but the use, nature or intention,

So in an American case a chain used as a driving power in a mill, remov-
able at pleasure, was held to be realty : Furrar v. Stackpole, 6 Maine, 154,
and in our own courts tools ordinarily in use for the working of engines and
machines (which had been held by the court to be fixtures) were also held to
be fixtures passing with the title to the freehold, RosinsoN, C.J., remarking,
* These must partake of the character of fixtures to the working of, or with
which they were necessary ¥ : Gooderkam v. Denkolm, 18 U.C.R. 213,

For a clear definition of what constitutes constructive annexation I can-
not do better than cite Ewell on Fixtures, page 34. “ In order to constitute a
constructive annexation to realiy, the article in question, though not physically
connected therewith, must not only be appropriated or adapted, and necessary
to the fit and beneficial use of the principal thing, the realty, and not toa
matter of a mere personal nature, but must also be such as goes to complete
the building, machinery, etc , constituting the principal thing which is affixed
to the land, and must be such as, if removed, would leave the principal thing
incomplete and unfit for use, and would not itself alone be equally useful and
adapted for general use elsewhere. In respect to all cases of constructive
annexation, there exists both adaptation to the enjoyment of the land and
localization in use, as obvious elements of distinction from mere chattels per-
sonal,”

In the case before us, the poles and wires—the real property of the
appellants—are silent and valueless as a telegraph line until the electric current
conveying the message is transmitted to and interpreted by these telag' iph
instruments. The instruments themselves have no use or - particular value
detached f:om the connection with the telegraph wires, for they, too, hecome
silent and of no commercial value, but, when united with the wires, they form,
with the poles and wires, one indivisible whole, a practicable working telegraph
line. The wiresand poles by themselves are like the boiler of the steam engine
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without the engine—the telegraph instrument like the engine without the
boiler.  United only do they perform any practical purpose. This being the
admitted physical and mechanical relation they bear to each other, I think,
that in theoffice of a telegraph company a sufficient number of instruments to
effectively receive and dispatch the messages received and sent, form part of
the realty of the company in the sense that such instruments are a necessary
and essential part of the polas and wires themselves, neither being capable of
use without the other, The same remarks apply to the switchboard, This is
valueless by itself and is unly useful when connected with the various lines of
wire. [Its construction enables a number of lines to be brought together and
centred in a small space, and thus these lines from all points of the compass
are rendered available for speedy and effective use by the operators employed
at the various instruments.

. The price and value of the instruments in use in the office of the appellants,
which are the subject matter of this appeal, have becn agreed upon between
the parties, so that there is, therefore, no difficulty in adjusting the amount to be
inserted in the assessment roll. 1 held that both the switchhoard and the
instrument actually installed for daily use are liable to assessment as realty.

IN RE APPEALS OF TORONTO ELECTRIC LIGHT CoMPANY AND CANADIAN
: PaciFic R. R. CoMPANY,

Assessment—Costs—R. 5.0, c. 224, 58, 79, 80, 84 (), (5), (6).

Held, that on an appeal from a Court of Revision to a Board of three county
judges the ouly costs that can be ordered to be pald to a successful appsllant are
}vi;ness fess on Division Court scale, and the per diem allowance to the two outside
udges.

{Toronto, Nov, t7—McDouvaaLt, Dartserr, McG:eaoN, Co. JJ.

The above companies were appellants from the decision of the Court of
Revision confirming the assessment on certain properties in the City of Toronto.
Having succeeded on their appeal before the Board of three county judges,
provided for by s. 84 (1) of the Assessment Act, R.5.0,, c. 224, the appellants
applied for their costs, claiming the witness fees allowed by s. 8o, as also the
return of all the money deposited under s. 84 (5), for providing the expenses of
the two judges from the outside counties.

. H..OBrien, for Toronto Electric Light Company, and MacMurchy, for
Canadian Pacific R. R. Company. The only mode of enforcing an appeal to the
Court of Appeal, from a decision of the Court of Revision, is by proceeding
under s. 84 (1) before a Board of three judges. The words *and
thle sum so paid,” in s. 84 (1), include both the travelling expenses payable
to the judge, as well as the per diem allowance. The word *‘sum”
refers to the aggregate of the disbursements mentioned in the previous part
of the section ; and, by the interpretation Act the word “ sum # may be read in
the plural, and that would be the reasonable reading, in view of the previous
part of the section,

Fullerton, Q.C,, and &. L. Drayton, contra. The words * and the sum so
paid » are limited to the per diem allowance, and the travelling expenses are
dealt with by the statute and directed to be paid out of the sum deposited by
the appellants,
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McDoucaLL, Co.].: The only costs that can be given under the satute

are witness fees on the Division Court scale, and the per diem allowance tothe

two judges from outside counties. The travelling expenses are -ekpressly
directed by the section of the statute to be paid by the clerk of the municipal-
ity out of the deposit made with him by the complaining ratepayer, the appel.

lants, and the balance of such deposit ordered to be returned to them. The-

Court has no discretion to order these expenses to be paid utherwise. The
order for costs will be made in that way.
DARTNELL, Co.]., and McGiBBON, Co.]., concurred.

Province of Nova Sceotia,
SUPREME COURT.

Graham, J.] HART 2. GIFFIN. [Nov. 1.
Statute of Limitations—Execulor— Part payment.

This was an action brought on the 1oth day of January, 1898, on a judg-
ment recovered on November 24, 1876, The defence was the Statute of

Limitations, An execution was issued Dec. 17th, 1877, returnable within sixty

days, and the sheriff sold the defendant’s lands under the execution, and
credited the proceeds on the execution. The plaintiff contended that this was
part payment under the statute.

Held, that there was part payment within the meaning of the statute, fol-
lowing the reasoning in the case of Chinnery v, Evans, 11 H.L. Cas. 115,

where enforced payment was held to be equivalent to voluntary payment for
the purposes of the ."tatute of Limitations.
J A. Fullon, for plaintiff. Macgillivray, Q.C., for defendant.

Province of Mew Brunswick.

——

SUPREME COURT.

Full Bench.] CUSLING v. KELLY. [Nov. 4.

Woodmen's Lien Act—ZLogs detained in iransit—Qrder for sale.
Logs detained on a stream fot want of sufficient water for driving are in

transit within the meaning of s. 12 of the Woodmen’s Lien Act, 1894, and an )

order of sale made by a Ceunty Court Judge under s, 18 of the Act, while the
logs are so detained is invahd.

L. A. Currey, Q.C,, for appellant. A, R. Slpp and C. E. Duffy, for
respondent.

Full Bench.] WATEROUS ENGINE WORKS CO. . POIRIER. [Nov. 11.

Trover— Plea of purchase under an equily decree to which plaintiff was not a
tarty.

In an action of trover defendant pleaded that by a decree of the Supreme

Court in Equity it was adjudged that he had a lien on the property involved,
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and that the said property should be sold for the purpose of satisfying the said
lien, and that the defendant, having been granted liberty by the said decree to
bid at the said sale, purchased the property as the highest bidder, and thereby
became the lawful owner thereof.

Held, on demurrer, that the plea was bad in that it did not allege that the

plaintiff was a party to the suit wherein the decree was made.
of. G. Teed, for plaintiff. Geo. G. Gilbert, Q.C., for defendant.

Full Bench.} ExX PARTE SAGE. [Nov. 11.
Assessment—Certiprari—Bond under Con, Stat., ¢, 700, $. 170,

The applicant was assessed on the property of a fishing club in Restigouche
County, on which he had paid the assessments for several vears previously.
He was a non-resident and obtained a rule nisi for a certiorari to bring up the
last year's assessment, but did not enter into a bond as required by above act.

Hleld, on motion to make absolute the rule nisi, that a bond was not neces-
sary where the assessment was absolutely void.

McLatchey and Stockton, Q.C., in support of rule. W, 4. Moit, contra,

Full Bench.] EX PARTE SMITH. [Nov. 11.

Absent deblor—Sufficiency of affidavits as to absence—Meaning of * indebted”
‘n Con. Stal., ¢, 44, 5. 3.

A County Judge issued a warrant against the property of S. as an absent
debtor under Con. Stat., c. 44, 5. 3, on the application of C., who produced his
own affidavit, in which the absence of S. from the province was clearly deposed
to, and the affidavit of his attorney, in which the latter set forth that he had
been informed by S.'s wife that S. had left home, and that she had been com-
municating with him in the United States by letter. An application was made
for a supersedeas under sec. 10, which the judge after hearing refused. The
debt, on which the proceedings were founded, although contracted before the
debtor left the province, and more than six months before the application for
the warrant, had not been due six months prior to the application.

Held, on motion to make absoluie an order nisi for certiorari to bring up
the warrant, MCLEOD and LANDRY, ]J., dissenting, that the Court, although
not deeming the affidavit verifying the debtor's absence satisfactory, would not
treat it as insufficient, the County Judge having accepted and acted upon it.

Held also, that it was sufficient that the debt was contracted more than six
months prior to the application, though not due for that period,

Order nisi discharged.

W. B. Chandler, in support of order nisi. 4. R S/, contra.

Barker, J.] KiNG ». KEITH, [Naov. 15
Morigage-~lnterest—Rate.

The proviso for the defeasance of a mortgage was as follows: “The full

sum of $223 in four years from the day of the date hereof with lawful interest

on the same, at the rate of nine per centum per annum, payable an~ually on

e
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the r&th day of June in each year, the first payment of interest to be made on
the 18th day of June, A.D., 1886 ; the same rate of interest to be paid and charge-
able from and after the expiration of the said four years, and until the whole
sum is well and truly paid ; cverdue interest to bear interest at the said rate
of nine per centum per annam.” .

Held, that the principal money bore nine per cent, interest after as well as
before maturity, and that overdue interest bore the same rate whether accry.
ing due before or after the maturity of the principal,

Stockton, Q.C., for plaintiff, W, B, Chandler, for defendant.

Province of Manitoba.

QUEEN'S BENCH.

Killam, J.] FouLps v FouLbs. [Nov. 10,

Practice—Queen's Benck A ¢ty 1895, 5. 31— Registering certificate of decree for
altmony— Retvospective legislation.

This was an appeal from the referee disinissing a motion to set aside the
registration, since the coming into force of the Queen's Bench Act, 1895, of a
decree for alimony obtained in 1889,

Held, that section 31 of the Act authorizes the registration of such a cer- '
tificate, and applies to decree, orders, or judgments previously obtained. Such
cases as Wright v, Hale, 6 H, & N. 227 ; Boodle v. Davis, § Ex. 351; and
Weldon v. Winslow, 13 Q.B.D. 784, show that legislation relating to proce-
dure only, or improving the remedy, is prima facie applicable to prior existing
proceedings or rights.

Prattv. Bull, 32 L.J. Ch. Y445 Queen v. Taylor, 1, S.C.R. 65; and
Hughes v. Lundy, 24 L.J. Q.B. 29, distinguished, Appeal dismissed with
costs,

Mathers, for plaintiff, Mulack, Q.C., for defendant.

Province of B\ritish Columbia.
SUPREI\;E_COURT.

Full Court.} MCNERHANIE v, ARCHIBALD. {Nov. 10.

Mineral claim— Right of pariner wha has allowed hi's liconse to expire, to share

n proceeds of sale of— Mineral Aet of 1896, 5. 9, 34, 50, 8o-ga.

Action for a declaration of partnership in a mineral claim and for an order
that plaintiff was entitled to share in the proceeds of the sale thereof by his
co-owners, )

In 1893, the plaint:ff and defendant and one Murchie, went out prospecting
together and it was agreed that the three should stake out some mineral claims
for themselves, and the plaintiff propused that they should be interested in
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everything that they staked to which the defendant and Murchie agreed. The
three then staked a number of claims, some for themselves in their several
names. These they sold, and no dispute arose concerning those so staked;
hut in addition to those claims they located a number of claims for other per-
sons--outsiders—in particular the defendant Archibald (June 21st, 1896),
staked a claim known as the Dorothy Morton.  He said it was staked on the
understanding that he was to have one-half non-assessable interest for staking
it, and that the other half was to belong to Chick and Moody, by whom the
fees were to be paid.  On the nther hand, the plaintiff;, McNerhanie, claimed
that he, under the original agreement, was entitled to 2 one-third in the half
coming to Archibald, and it was in consequence of this dispute that this action
was commenced on October 8th, 1897,

The action was tried at Vancouver before IRVING, ). and a common jury,
who found that the conversation relied upon by plaintiff as establishing «
partuership actually took place, and that the partnership agreement then
arrived at applied to the Dorothy Morton.  On April 10, 1897, Chick, in whose
pame the Dorothy Morton was recorded, conveyed to Archibald a one-half
interest in the claim, and by a document dated July 19, 1897, Chick, Moody
and Archibald entered into an agreement with Messrs, Lang & Ryan for the
sale to them of the Dorothy Morton for the sum of $z20,000, payable as fol-
lows : $1.000 onthe deposit in escrow of the crown grant, and a conveyance of
the mineral claim ; this was paid on January 7, 1898 ; $8,coo on January 19,
1868 ; $8,000 on April 19, and the halance on June ig, 1898. This agreement
was recorded on July 25, 1897. McNerhanie, who was a free miner at the
time the original agreement was formed, and at the time the Dorothy Morton
was staged, permitted a certificate to expire in July, 1897, and did not take out
a free miner's license until about August 7, 1898,

The defendant in his defence denied any partnership agreement, and set
up as a defence tha: the plaintiff had on July 25, 1897, permitted his certificate
to expire, and that under s. g of the Mineral Act he forfeited any right which
he might have had to claim. The trial judge dismissed the action, holding
that by s. 9, on the expiration of the plaintifis certificate, his interest in the
mineral claim vested in the co-owners, and with it his share of the purcha-e
money. On appeal to the full court,

Held, that if a partner in a mineral claim makes an agreement for sale
thereof with a third party, another partnet does not forfeit his share in the
proceeds of such sale, merely because his free miner's certificate was allowed
lapse after the making of the agreement.

Martin, Attorney-General for appellant.  Dawis, Q.C., for respordeat,

Martin, J.] [Nov. 17,
DROSDOWITZ 7. MANCHESTER FIRE ASSURANCE COMPANY.

Practice— Judgment debior-—Examinaiton of, where judgment for costs only—-
R.S8.B.C ¢ 10, 5. 19 and Rule 156,

This was a summons by defendants for an order for the examination of
the plaintiff as a judgment debtor for costs only under the above Act or alter-
natively under Rule 486.
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Held, that though the examination could not be held under said sec. 19, as
decided in Grifiths v. Canonica, 5 B.C. 49, yet that under the rule a person
against whom a judgment has been recovered for costs only can be examined as
a judgment debtor.

Morphy, for application. Anderson (McPhillips, Wootton & Barnard),
contra.

o mecza

McColl, C.J.] MCLELLAN 2. HARRIS. [Nov. 18.
Practice— Affidavii—Sworn before solicilor’s ageni resident outside Province—-
Rule 417.

Summons by defendants to set aside an order for service of a writ out of
the jurisdiction. It appeared that several affidavits sought to be used in sup-
port of the summons were sworn before a notary public of Manitoba, who
was the agent or correspondent of the solicitor for the defendants, but was not
a solicitor of this Court.

Held, that an affidavit sworn before a notary public in Manitoba who had
been acting as agent for the defendant’s solicitor, is insufficient under Rule 417,
which applies to agents or correspondents without as well as within the Pro-
vince.

Gilmour, for summons. Hagel, Q.C, contra.

Book Rceviews.

The Hudson's Bay Company's Land Tenures, by ARCHER MARTIN, barrister-
at-law, 1898 : London, William Clowes & Sons, limited.

Mr, Martin, now one of the judges of the Supreme Court of British
Columbia, has produced a work which will he of lasting historic as well as legal
interest as regards the Province of Manitoba and the district of Assiniboia.
Its first chapter is upon the subject matter of a paper read by the author before
the Historical and Scientific Society of Manitoba in 1892, and which was
reprinted in the Western Law Times. The remaining five chapters and the
appendices are the result of investigations pursued by the author in regard to
the foundations of titles derived from Lord Selkirk and the Hudson's Bay
Company in the * Red River Settlement,” which hac since developed into the
important Province and district before mentioned. The company’s grant to
I.ord Selkirk in 1811 comprised 116,000 square miles of territory, and in 1836
the district was repurchased from him by the company, and grants and leases
were thereafter made by it until the acquisition of same by the Canadian
Government in 1869, which, however, was expressly subject to the confirma-
tion of all titles theretofote granted by the company, thus indicating the
importance, in some instances, of investigating titles prior *o the crown grant.
The work gives evidence of the most careful research, and the subject is
handied by the learned author in a way both erudite and entertaining. Lists
of grantees under the Earl of Selkirk and the Hudson’s Bay Company appear
in the appendices as well as a complete copy of the latter company’s charter.

|
5
H

3
@
&
¥
X
&

5

e~
FRETE




A

Analytical Index

Of the Contents of this Volume,
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ACOIDENT— .
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compensation Act.
ACTION--
Local or transitory— Jurisdiction of Ontario Courts, go.
Statutory righ. of Jurisdiction of High Court. 110,
For price or damages, 167.
Settlement of-~Action to try validity of, 38q.
See Copyright—Railway Company.
ADMINISTRATION
Security for costs-—Charging share with costs, tfo.
Partnership proceedings, 273.
Presumption of death, 151, 558.
By creditor—Next of kin, 573,
l.egatee —Alleged default of executor—Discretion, 731
ADMINISTRATOR. -
See Administration  Executor and administrator,
ADMIRALTY -
See Maritime law.,
ADMISSION —
See Discovery.
ADYANGEMENT—
See Appointment.
AGISTMENT -
Contract for —Bailment -Negligence. 147
AGREEMENT -
See Contract.
ALIEN- .
See Negligence.
ALIMONY. -
Charge of unnatural offence is not crue!ty, 73 )
Interim allowance—( ansent judgment in former action Change of
circumstances, 159
Kegistering certificate of decrce for—lractice, 794

AMENDMENT-
Conversion of goods, 87
Partnership action, 165
Duty of trial judge as to, 32t
See Liquor license.
ANARCHISM —
Punishment of, 685
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'To Supreme Court—\When question 0. fact may be considered, :33.

Appealable amount, 351, 378, 40o. i
Ascertainment of amount in controversy —Practice, 352
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When jurisdiction may be assumed, 460.
‘When Court will hear appeal as to costs, 693,
Where new trial granted Ey Court of Appeal in Criminal cases, 737.
Application of new statute to preceding cases, 733
To Court of Appeal (Ontario) from Divisional Court, 24, 25.
Status of appsllant—Leave-—Security, 25.
Printed case—Terms, 26.
Security—Time, 26.
Taxation of costs—Appeal from, 194,
Extension of time—Amendment, 3i2,
To Divisional Court from Surrogate Court—Notice—Affidavit—Security, 787,
From Coum‘y Court (Manitoba)— Leave— Striking out, 176.
Abandonment of right—Amount in question, 704.
Court of Appeal for Criminal cases discussed, 142 104.
Appeal to Queen in Council in Criminal cases, 113.
Waiver of, by acting on judgment, 162,
Time for entering—Entry of judgment, 362.
Quebec law—Jurisdiction—Title to land, 231.
Evidence—Admissibility, 233.
See Consent order--Criminal law--Partnership—Dractice—Railway o —
Surrogate Court.

APPEARANCE —
Irrequar—Judgment setting aside, 135
See Practice,

APPOINTMENT -~
Gift of sufficient to raise a ‘' net saum’'—Succession duty, 151.
In favorof trustes for object of power, 308
Invalid execution—Advancement clause, 404,
To daughters who shall he: -after marry—Remoteness, 443.

APPORTIONMENT—
&ee Trustee,

APPROFRIATION OF ABSETS—
By trustee, 642.

APPROPRIATION OF PAYMENTS —
English and Quebec law contrasted, 1357
Receipt given in error, 157.

ARBITRATION—
Action to enforce award, rz1.
Award—Publication— Moving against, 121.
Costs of arbitration—Taxation, 121.
Refusal of arbitrator to state case, 156,
By :onsent in court—Arbitrator selected by parties, 468.
Staying action—Practice, 655, 787.
Refusal to state case, 780.
See Partnership—Railway Company,

ARREST -

Under warrant not endorsed for service out of jurisdiction, 274, 425

Vindictive damages—Evidence—Error, 274.

Constable—FProtection, 274.

Before judgment—Ca, re—Foreign debt, 475.

Under ca, sa.—Discharge of indigent debtor, 335. .
Irregularity, 663.

For breach of promise— Affidavit, 573.

Evidence of —Constable executing warrant in adjoiring county, 38s.
Direction to jury, 386.

Without warrant —Detention of prisoner, 473.

Affidavit for -—Practice in New Brunswick, §77, 793.
Practicein P, E. Island, 639.

See Criminal law—Malicious arrest,
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ABSAULT—

Causing bodily harm-—Inconsistent statements by accused, g3.
Indictment under suthority to prefer——Prosecuting officer, 132,
Party assaulied having consentud to fight, 4735.
How right of action affected by criminal prosecution, 78
ASSESBMENT -
Banks—Increased capital not required for local business, vor1.
Railway tank and platform not assessable, 239.
Sub-tenant of Rai'way Company, 23g.
Parsonage assessable, 240.
Rails, poles and wires of Street Railway, 208,
Poles, wires, &c., of ‘Telephont  ;mpany, 468.
‘Telegraph instrume:nts assessal , 701, 78¢.
Life Insurance Compan;-—Res. ve fund —Income—Diulits, 467,
Income, 576.
Trust funds in hands of Accountant of Supreme Coart, 560,
Pa.ents of invention not assessable, 761,
Appeals from Court of Revision must be by corporation, not by assesscr, tist,
Iinsatisfactory state of the law as to procedure and costs, 500, Ty,
P'ractice in New Brunswick--Certiorari— 13ond, 7:3.
See Court of Revision—Tax sale—Taxes.
ABBETS —
See Partnership.

ASBIGNMENT, F.B.0.C. -
Account by assignee—Compeas~tion  Solicitor, 3o.
Remuneration to assignee, 42.
Leave to creditars to sign deed of, after time expired, 42
Preferred creditors —Money paid under voidable assignment, 360,
Examination of manager of firmi, une member assigning, 6uy»,

ASSIGNMENT OF DEBT--
After suit —Re-assivament.— Parties, 196,
Incomplete gift — Vesting, 318

ASSIGNMENTS AND PREFERENCES--
Cont of first execution creditor—Lapse of execution —Lien, 27,
Security held by creditor—Preference — Share of proceeds, 1
Insolvent circumstances—Right to prefer, 49.
Contingent claim - Advertising contract, 117,
Conveyance by insolvent —lmpeaching—Evidence, 163,
Fraudulent— Particulars of fraud, 244. 34y
Attacking within 6o days - -Pressure, 268.
Liquidated claim~—~Damages against tenant, 272.
Sobicitor's knowledge of fraudulent circumstances, 349.
Action to vacate settlement—New assignee, 359,
[.imitation of landlord's lien, 467.
Delaying or defeating creditors, s01. 030
Action by assignee of chose in action, 578,
I‘uture rent under special clause in lease—Preference, g,
See Assignment, f.b.o.c.—Fraud - Insolvency,

ASBIGNS--
Meaning of, 317.

ATTACHMENT —
For non-payment of costs— Demand, 301,

ATTACHMENT OF DEBTS -
Civil gervant's income exempt from, sgo.
Rent — 710 what extent attachable, 7.0,
Imperfect gift—Assignment of bank account--Vesting, 315.
Payment by instaiments (New Brunswick}, 300.
Defence by debtor, 579.
See Division Courte,
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See Principal and surety.
AWARD

See Arbitration.

Contract of agistment—Negligence, 147.
Distinction between, and sale of goods, 66s.
See BElections,
BANKRUPTCY. -
Uiitorm law of, in United States, 580.
Covenant for indemnity in ** property " under English Act, 720,
See Insolvency.
BANES AND BANKING--
Advancs to insolvent - Mortgage on realty—\Warehouse receipt, 55
Exchange of securities—-Collaterals—Mortgage, 835.
Collateral security--Assignment to sscure renewed bill, 350.
Production of bank books as evidence, 6y,
Custody and control of books, 6y4.
Disclosure of customer's account--Privilege, 4.
Account not ear-marked as trust account —set ofl, 777,
See Assessment-—Bills and notes--Insolvency.
BARRISTER
Right of, to sue for fees, 30.
Absence of from court—Right of audience of solicitor or client, y8.
See Bench and Bar—-Solicitor.
BARRON, J.A.
Appointment as County Judge, 2.

BENCH AND BAR --
Retirement of Mr. Justice McCreight, 2.
Appointment of Mr. P. 1. Irving in his place, 2.
Appointment of Mr, ]. A. Barron as County Judge. 2. -
Appointment of Mr. 1) B, McTavish as County Judge, 3.
Death of Baron Pollock, 4.
The Bench and its critics, 4.
Judicial appuintments in Iingland, 13,
Astrcea and the Muses, 15,
British Columbia Bar--Admission to practice, 4.
British Columbia Bench, 254.
Client's right of audience if counsel absent, o¥.
The limits of judicial authority, gy,
Sir Frank Lockewood, 103.
Lawvyers in a fog, 104.
Decth of Chief Justice Dxavie, 181,
English County Courts—Slovenly methods in, 184,
\Wigs and gowns of the profession, 185.
Decrease of litigation and its causes, 213.
The books lawyers should read, 230.
The home of the briefless barrister, 252,
Judges cross-examining witnesses, 253
Judges liquidating costs, 253.
Appointments to British Columbia Bench. 234.
Lunior County Judges in Ontario, 305
ong vacation, 437.
Some judicial methods of shortening cases, 585,
Appointment of Mr. Justice Martin, 6435,
Sir Edward Coke, 683.
Sir Henry Maine, 684.
Legal writers contrasted, 684,
Sentencing a prisoner in his own language, 6145,
Concerning courtesy in Judges. 717, 757.
See Obiter dicta,




Aunalytical Index. Sot

BENEFIT BOCIETY -
Life insurance-—Mistake as to age, 113,
Certificate-—Appointment by will, 35
Non-compliance with initi:..ion rules, 1 59,
Change in rules, 268.
" Renewed contract,” construction of, 2fx),
Change of direction as to payment—Revocation, 91
Suspension of gratuity, 459,
Liquidation—Master’s report—Notice of filing—Appeal, 740,
Total disability benefit—Repeal of provisions as to, 740.
Assessments —Nonpayment—Suspension --Fixed dates, 540
See Insurance (life),
BENEVOLENT BOGIETY.--
See Benefit Society.
BETTING -
See Gaming and wagering.
BIJYCLE -
Arrest for not carrying lamp, 5.
Riding on sidewalk or roadway impassable, 334.
A *necessary ' article, 344.
BIENNIAL SESSION -
Advantages of, 213.
BIGAMY--
Law as to, considered, 540.
BILL OF LADING -
See Maritime law-—3ale _f goods.
BILL OF SBALE
Husband and wife--After.acquired property, 203.
See Chattel mortgage,
BILLS AND NOTES -
Liabnlity of maker when tricked into signing. 103,
Alteration--Position of a bona fide holder, 353,
Presentment of note---Proof of, 173,
Waiver of ~otice, 577.
Protest— Notice-—Bank with several branches - Notice sent to wrong
branch, 18g.
liffect of recent amendments to Act of 1800, 335
Payments endorsed before transfer, 396,
L.oss cf draft.in mail before presentation, jy6
Want of consideration, 639,
Incoermplete bill. - Liability of endorser, 6352,
Delivery uf, in fraud of maker --Defence, 06+,
See Banks and banking.
BOARD OF TRADE -
Gratuity certificate---Designation of beneficiary, 780.
BONDS--
torms of actions on, discussed, 5.
{udgment on--Procedure, 384,
‘or maintenance not restricted to penal sum, 416
See Practice.
BOOK REVIEWS.-
See Reviews and Notices of DBooks,

BOYCOTT. ~
See Conspiracy.

BREACH OF PROMISE —-
Order tor arrest of defendant, 573.

BRITISE COLUMBIA-- . )
Admitting solicitors from other Provinces to practice, 97.

Appointments to Bench of, 2, 254, 643.
See Dower—Mines and minerals-—-Registry Act—Solicitor,
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BRITISH NORTH AMERICA ACT--
Ser Constitutional law,
BROKER-—-
Wrongful sale by—Indemnity —Delivery at future day, 261,
BUILDING BCHEME--
See Vendor and purchaser,
RY-LAW-—
Ses Municipal law.
CANADA TEMPERANCE 47T--
Alleged absurdities of, in Nova Scotia, 347.
Adjournment--Day of week or month, 44.
Sale by agent on board steamer, 46
Transfer of liquor in bond, 46.
Magistrate not disqualified because a ratepayer, 175.
Disqualified as defendant in qui tam action, 175.
Witness not tendered with conduct money, 392.
See Liquor license.
CANADIAN ANNUAL DIGEST -
Noticeof, 253.
CANADIAN BAR ABBOCIATION--
Notice of third annual meeting, 365.
Transactions of second annual meeting, 534.
Of third annual meeting, 541.
Papers read at, 477, 533
CA. RE,—
See Arrest.
OA. 8A —
See Arrest.

CERTIORARI—
See Criminal law— Liquor license.

CHAMPERTY —
See Solicitor.

CHANGE OF VENUE -
Cause of action --Convenience --Lxpense—Right of plaintiff, 780,
See Criminal law,

CHARGE ON LAND.-
See Partnership.

CHARITABLE USES -
See Mortmain.

CHATTEL MORTGAGE--
Mortgagee taking possession Sufficiency as against execution creditor, 3o.
Affidavit of execution sworn before mortgagee. 53.
Security taken in name of trustee—Affidavit—Conversion of goods, 87.
Description —After acquired chattels-- Increase of cattle, 135,
Power of sale—Evidence of fraud, 135.
Time for payment extended beyond time {or filing renewal, 135.
Renewal statement — Assignment of mortgage between making and filing of
statement, 46g.
Taking possession for default in payment uf intevest, 630,
Redemption-—Acceleration clause, 650.
CHEQUE —
For less amount than claim--Effect of retaining same on account, 757,
CHOSE IN ACQTION--
Assignment of—Novation—Set off, 340
With proviso for redemption—Assignment of part, 554.
Action by assignee, 578,
CHURCH —
Incumbent's salary—-Liability of churchwardens, 117.
Band disturbing services—Rights. 235.
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CIVIL COURT, NEW BRUNSWIOK—
Abandoning excess— Practice, 175,
Splitting claims—Certiorari, 391,
Double fees—Review, 427.

CIVIL BERVICE-—
No absoluteright to superannuation allowance, 352.
Exempt from attachment of income to pay judgment debts, 3o0.

CLASS BUIT—
See Parties.

COKE, S8IR RDWARD
Reminiscences of, 683.

COLLEOTIONS ACT, NOVA SCOTIA--
Practice under, 170.
Warrant to commit—Substitution of new warrant, 662.

OOLLISION—
Ses Insurance (Marine).

COMMISSION—
When allowed on mortgage loan, 280.
Totake evidence—Se¢¢ Evidence,

COMPANY---
Subscription for stock-~Special agreement—.'' Commence operations ''—
Condition precedent, 4z22.
Secret profit to promoters disallowed, 724.
Directors--Clause in articles validating acts of de facto directors, 151,

Contract by—Authorization, 469.

Sale of undertaking by provisional directors, 469.

Issuing shares below par, 779,

Fees for winding up, iro,

Debentures— Agreement to issue—Equitable security, 2z2r1.

Provision for redemption—Prospectus.—Sinking fund, 26y4.
Lease by—Execution —Corporate seal, 84.

Trustee for debenture holder—Receiver—Principal and agsnt. 111.
Holders of shares illegally issued— Liability. 779,
Sale of undertaking, 372, 469
Notice of meeting—Sufficiency—Ultra vires, 373.
Statutory duty—~DBreach of —Cause of action, 658,

Neglect to fence machinery in factory—Com:mon employment, 732,

Injunctiot. restraining use of name, 558. 641, '
Registration—Similarity in names—Cancelling incorporation, 641.
Inspection of hooks—Right to take copies, G24.
Prosecution of, by indictment of offence under Cr. Code, 5. 448, G32.
Charge on all present or future * property "—Uncalled capital, 724.
Winding up—"* Just and equitable,” 108,

County Judge no jurisdiction as Local Judge of Supreme Court, 135

. Restriction in articles as to, 191.

When no assets, but partially paid up stock, 386.

Contributory—Application to remove name from list, 130.

Error of subscriber of shares as to identity of company, 150.

Execution under—Order of Court of another Province—Practice, 164,

Surplus assets—Adjustment of rights of shareholders—Zqualization of

shares, jto
Distribution of, 377.
Money paid out of Court by inadvertence-—Right of Receiver-General to
intervene, 349.

See Receiver,

CONDITION PRECEDENT -
See Company—Sale of goods.

CONFLIOT OF LAW -
See Contract.
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OONSENT ORDER—
Setting aside—Mistake, 107.
Appeal—Denial of consent, 388, 420.

OONBOLIDATION OF SUITS—
Sufficlency of order for, 44.

CORSPIRACY —
To bogcou-—-lnjuncﬂon to restrain, 66.
To induce person not to emgloy another, 188,
Maticious prosecution for charging with, 661,
Sec Trade union,

CONSTABLE--
Arrest in adjoining county—Evidence of good faith, 385.
Pleading not guilty by statute, 385,
See Criminal law —~False Imprisonment—Justice of the Peace—Justices Court
{New Brunswick)

CONSTITUTIONAL LAW-—
Uniformity of provinclal laws--Provisions of B.N.A. Act as to, 183, 513,
585, 628, 735.
Our Federal constitution considered, 230,
Liability of Canada at time of Union, 37¢.
jurisdiction of Exchequer Court, 37v, 380.
Upper Canada improvement fund, 6y3.
Proprietary rights—-How afiected by legislative jurisdiction of Dominion, 451.
Rivers, waters and harbours, 451, 677,
Fishery rights, 451, 677, 763.
See International law.

CONTEMPT OF QOURT—
Constructive, by newspaper, 303.
In not producing bank books, 694.

CONTINGENT REMAINDER—
Intermediate rents before vesting, 445.

CONTRACT
Construction --Monopoly of supply, So.
Consideration in part illegal-—Stifling prosecution, 468.
Conflict of laws, 157,
Parol evidence to vary, 8c.
Or tort—Agistment—Ballment—Negligence, 147.
Mutual and independent promises—Non-performance—Damages, 173.
To lend money on debentures—Breach—Damages, 446.
For sale of coal mining areas, 243.
To lend money—Breach of ~Remedy by damages and not by specific
performance, 446.
Contractor supplying defective material to sub.contractor, 270,
Liability to sub- ontractor's workmen, 270.
Joint —Judgment by consent against one joint contractor- -Release, 731.
Abandonment—Quantum meruit, o6,
Evidence of new contract, 406.
Guessing contest —Value of prize piano, 471.
Agreement to bequeath the estate-—Maintenance—Implied promise, 567.
Price payable in foreign currency—-Account, 623.
By physician to attend defendant's wife—Right to compensation o breach,Gz27
Construction of —Progress estimate. ~Engineer's certificate—Public works, 62¢.
‘t Erection or use,"” 657.
Mistake in description, 660,
Ownership of goods~Diebtor and creditor, 779.
Recital —~Estoppel, 660.
See Crown-—IHiring —~Master and servant—Mines and minerals-—Restraint of
trade—=Sale of goods—Statute of frauds— Vendor and purchaser,

CONTRIBUTION-—
See Principal and surety,
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CONTRIBUTORY -

See Company.
CORTRIBUTORY NEGLIGENCE-.

See Negligence.,

CONVERSION—
Question for trial judge, 572.

CONVICTION-—
See Criminal law—-Summary conviction.

COPYRIGHT--
Infringement.--Several remedies for same wrong, 153.
Combining several causes of action —Dameges. 153.

CORONERS -
The law concerning, discussed, 528.
Doctor who attended deceased not competent to hold inquest, 330.

CORPORATION—
Prosecution by indictment, 632.
See Company-—Municipal law.

CORRESPONDENCE.--
Deceit and estoppel, 82.
¢Juashing summary convictions, 114,
he conflicts of laws, 230.
Setting aside judgment on default of plea, 31 1.
Absurdities in the Canadian Temperance Act, 347.
Exemptions from distress, 5358.
Uniformity of provincial laws, 628, 7335,
Division Court judgments, 735.

COBYS--
Scale of —Setting aside conveyance—Amount, 38,
Cause removed from Surrcgate Court, 162
Motion to change venue in County Court action, 357.
County Court jurisdiction— Set-off of costs. 420,
Practice {Manitoba)}. 580.
Interlocutory application adjourned to trial, 77.
Summary disposal of, in chambers, 354.
Set off --Interlocutory costs—Discretion—Appeal, 355.
Interlocutory motion---Costs out of estate—Consent judgment, application of
as to Costs, 742.
Profit costs to solicitor trustee, 727.
Third party—Dismissal of action-—Discretion of [udge—Appeal, 417.
Abiding event—First verdict for plaintiff, second for defendant, 574.
Payment into Court—Acceptance—Subsequent cost, 6ot
Taxation—Counsel fees, 54, 380, 631.
In Court of Appeal, 194, 197.
Notice of—Time for giving, 279,
Depositions not used at trial
Re taxation before Judge—Appeal-—P'ractice in Nova Scotia, 570.
Appeal as to costs, 580, 738,
Attachment for nonpayment of, 3g1.
When Supreye Court will hear appeal as to, voj3.
Security for—Application to set aside— Terms —Form of order, 36.
Plaintiff a&oad-'rhird party interested, 45.
Administration - Charging share with cost, 160,
Plaintiff out of jurisdiction, having property within, 130
{udgment by defanlt—ILeave to defend, 237
nfant— Next friend. 273.
See Libel and slandar-—-Shevift,
See Husband and wife~——Judgment debtor—Partnership—--Solicitor—Trustee.

COUNBSEL—
Absence of —Right of audience of solicitor, or client. 98.
Choosing business, 103,
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COUNSEL FEES—
Action for liability of solicitor, 30,
COUNTER

OLAIN—
Libel—Action by foreign state, 76.
Cause of action v. plaintiff by c{efendant jointly with another, 555.
Evidence to support judgment for defendant on, 572.
Se¢ County Courts—Trespass.

COUNTY COURTS—

Oantario—Position of Junior Judges in, 363.

Jurisdiction—Trespass to land, 420,
Injunction——Counterclaim—Costs, 420.

Appeal from, to Divisional Court, 566.

Re-hearing in term—Powers of Judge, 566,

Nova Scotia—Practice—Setting aside judgment, 173.

New Brunswick—Jurisdiction of Judges-—Receiver, 668.
Disclosure—FPractica, 392.

Costs 427,

Manitoba—Jurisdiction--Equitable relief, 245.
Counterclaim—Transfer to Queens Bench, 327.
Appeal from—Amount in question, 361,
Unsettled account, 703,

COURT OF APPEAL--
Taxation of costs in-—Scale of costs, 194, 197.
See Appeal.

COURT OF RECORD--
Meaning of, 696.

COURT OF REVISBION—
Powers and duties of —Remission of taxes, 3I.
Appeals from must be by corporation, not by assessor, 661.
See Assessment-—Taxes. i

COVENANT—
For quiet possession—Counterclaim for rectification, s7t.
When may be implied—Warranty in freehold conveyance, 571.
See Contract—Landlord snd tenant— Restraint of trade— Vendor and ;
purchaser, E

CRIMINAL CABES— 1
Notice of publication of new series of, 334. p

CRIM. OON.—
See Discovery. &

CRIMINAL LAW--
A strange murder case, 8. i
Statistics of crime in Canada and United States, 58, 3
Wilfully killing & dog,—Money payment, and, in default, imprisonment, 4.

Unnatural offence—Boy under 14—Asssult, 93.
Assault causing bod)ily barm --Inconsistent statements before J P, and at
trial, 93.
Foreman of grand jury omitting to initial names of witnesses, 47..
Improper comment of counselat trial—New trial, 94. . :
Prisoner giving evidence at inquest-—Question tending to criminate, 142, 164, ¥
Prisoner giving evidence for himself—Arguments for and against, 181, 757. ¥
Proof of age of child, 187.
Appeal to Queen in Council, when granted, 113, b
Nead for Court for Cown cases reserved to ensure uniformity of
procedure, 142, 164,
Court of Appeal for criminal cases—Finality of decision. 142, 104,
Criminal code, s. 448—Prosecution by indictment, 632.
Corporation—Must be prosecuted by indictment, 632. ;
Obtaining credit by fraud—Ordering meal at restaurant wichout money, 149 k.
Nemanding money with intent to steal--Menaces, 428. '

i R b AT Y
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CRIMINAL LAW—Continued.
Rape Limitationof time for prosecution, 187,
Indictment for—Conviction of legser oti‘ence‘ 187, 415.
Procuring femals for prostitution, 6oy,
Commitment—Recital of invalid conviction, 697.
Unlawfully wounding—Arresting without warrant, 425.
Abortion-—-Wife under coercion of husband, 228,
Conviction—Removal of, into High Court by certiorari, 236.
Taking affidavitsoff file, 236. )
Certiorari-—~Excessive costs, 3g0.
Order nisi to quash Death of prosecutor after, 271.
Omission to set out Christian name in, 475.
Maliclous destruction of fence on highway, 390,
Abusive language—Breach of peace— Place of offence, 703,
Right of prisoner to re-elect as to mode of trial, 429.
Detectives—Objectionable tactics of, 439.
Sentencing prisoner in foreign language, 645.
Disproportion in punishments inflicted, 710,
Change of venue—Fair trial questioned, 6g8.
Meaning of * opinion ' in Crim, Code, s. 7 7, 8.-5. 2, 737.
Sec Arrest —. Assault— Betting — Conspi.1cy -— Duress — Habeas corpus—
Master and servant —Menaces— Malicious injury-—-Murder—
Stealing—Summary conviction.

Right to discovery, 20,
Liability of servants of—Trespass—Prerogative, 154.
Contract by officer of —Ratification ~Statutory requirements, 157.
Information of intrusion—Possession and mesne profits—Joinder of claims, t57.
Petition of right-—Damages from public works, 158.
See Constitutional law~—Patent for land — PPublic works—3Vatercourses,
CRUELTY -
See Alimony,
CURRENCY—
Contract price payable in foreign, 623.
CUSTOM~
Sec Master and servant.
DAMAGES—
Measure of—Conversion of goods, 87,
Injury to trust property, rr2.
Vindictive—Arrest by constable, 274.
Damnum absque injuria—Misrepresentation, 307.
Overflow of surface water, 460.
See Copyright—Contract—Crown—Mines and minerals—-Negligence—
Railway company.,
DAVIE, 0.0~

Notice of his death, 181,
DEATH--
Presumption of--Absence for three years, 151,
For seven years. 559.

See Dying declaration,
DEBENTURE —
S¢¢ Company.
DECRIT---
Will action of negligence lie for, 59, 82.
DEED—
Exscution by marksman, z32.
Delivery to one of several grantess -1lscrnw—Fraud, 109,
Solicitor to both parties.—Agracy, tog,
Plan in, is a part of deed, 301.
Construction —Servitude—Roadway, 231.
“ In front of "' —Evidence, 277
Rectificatlon of, 571, 572. ,
See Covenant—Temperance society—Vendor and purchaser—Voluntary deed.
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DEMAND—
Before action—Tax sale, 276.

DEMURRER--
See Practice.

DESCENT-—
See Intestacy.

DESCRIPTION —
See Deed,

DEVOLUTION OF ESTATES ACT—
Widow’s election—Election more than one year from death—Administration
by court, 315, 785.
Power of executors or administrators to mortgage lands, 389.
Executoracting under will and provisions of Trustee Act, 739,

DIBCONTINUANCE—
Sec Nonsuit,

DISCOVERY-—

Right of Crown to, zo.

Infringement of patent--Business transactions, 28,

[Liability to penalty Privilege, 110,

In crim. con case—Examination refused, 316.

Examination of officer of company —Production, 37, 122, figs.
Assignor of chose in action, 2.
Of conductor and motorman of street car, 6y8.
Of bank manager, fig4.
Of party out of jurisdiction—-Subpwna--Special order, 56.

Production of books and papers —Aflidavit--Effect of admissions, 314
Produced in previous action—~Secondary evidence, 55.4.
Ship's papers— Marine insurance, 654.
Solicitor's llen--Administration suit, 654.
Bank books—Privilege, 694.

Contempt in not producing — Practice, 644,

Application for, before statement of claim refused, 697.

DISMISSING AUTION.—-
See Practice.

DISTRESS -
See Landlord and teaant—Mortgage.

DITCHES -
See Watercourses.

DIVISION COURTS -
Jurisdiction —Unsettled account-—Liguidated claim ~Intevest, 33. 523,
Contract—Fixed amount - Interest, 8.
Ascertaining amount claimed, 121,
Incidental adjudication of claim exceeding jurisdiction, 1y8.
\Where cause of action arose, 125,
Sale of goods of insolvent—Action by assignee, 270.
Principal and interest due on mortgage-—Splitting demand, 633
Payment into court - Tort, 563,
Dispensing with taking down evidence — Consent, 415.
Judgment—Nulla bona--Transfer to County Court, 735
Judgment summons—Garnishee not liableon, 89
Married woman— Committal for contempt, 316.
Attachment of debts—Examination of garnishee— Affidavit, 8g.
Wrong primary debtor—Rightful owner, 315.
See Collections Act, Nova Scotia. - Judgment debtor.

DIVORCE. -
Law as to, considered, 546.

DOGES—
As witnesses, 286.
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DOMIOIL-—
Matriné?ial domicil, 655.
ange of—Movable goods.--\What | 55
Sec Marringe, goods aw governs, 6355.

DOMIKION LAND AOT---
Patent issued same day as a conveyance made, 130,

DOWER—
Mortgaged premises—Purchase of equity.— Discharge of existing, and taking new
] _ mortgage, 92.
Registration—Equitable dower. - Seisin, go.
in equlta:b{e estates, 399.
Mining lands in British Columbia after partition, 282.
Uno,2ned mines, 282,
DRAIN—
Sve Easement,

DRAINAGE ACT-
Repairs—Person affected. 110,
High Court rules as to appeals apply to, 153.
Assessment-—Extra cost of work— Repairs— Misapplication of fuads, 193,
Land injuriously affected—Damages, 383.
. Appeal to Court of Revision —Notice -Arbitration, 3¥3,
Registration of by-laws, 695. ’
Invalid by-law—Charging damages on assessed area. 784
See Watercourse, )

DREYFUS CASE-—
Notice of, 183.

DURESS -
Threat of criminal procesdings -Setting aside deed, 168, 171, 243.
Payment under—Recovery of amount paid, 198 )
Party entitled -- Volunitary payment —Ratification 198.
See Menaces. ’

DYING DECLARATION
Belief of impending death, gy4.

EASEMENT.. - .
Non reservation of in grant--Lderogation from grant -Dirains, 749
See Right of way,

VOCLESIASTICAL LAW--
.¢ Church.

EDITORIALS -
Recent judicial appointments, 2, 438, 586, 6y5.
Queen's Counsel case, 3.
Death of Sir Charles P'ollock, 4.
The Bench and its critics, 4.
Actions on bonds, 7.
The Revised Statutes of Ontario, 57,
Unprofessional agents, 57.
Criminal statistics, 58.
\Will an action of negligence lie for deceit. sq.
Iinjoining & boycott, 66
A strange murder case, 68.
Admission to practice in British Columbia. ¢7.
Right ot audience of solicitors and suitors, g%
Sunday observance, 98,
The limits of judicial authority. go.
Ice on sidewalks, 141.
Court for Crown cases reserved, 1., 2.
Death of Chief Justice Davie, 11,
Prisoners as witnesses, 181,
Assimilation of Provincial laws, 184, 513, 385,

e
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EDITORIAL - Continued
Biennial sessions, 213.
Decline of litigation, 213.
The exceptions to the Statute of Frauds, 214,
British Columbia Bench, 254
Qur Federal constitution, 266.
The war and the American constitution, 283,
Dogs as witnesses, 286,
Association of the Bar of Mew York, 287.
Employer's liability to servant, 28q.
Deathof D'Alton McCarthy, Q.C., 333.
Bicycle law, 334,
Declarations of war, 335.
Executions against lands, 330.
Bills of exchange Act and amendments, 333.
County Court Judges in Ontario, 365.
Canadian Bar Association, 365.
Vendor's lien, 367.
Seme Liquor License Act anomalies, 308,
The despotism of the Bench, 397,
Scholarship in Imperial Parliament, 393.
Dower in equitable estates, 395.
Long vacation, 437, 5435.
The '*Sweat box " system, 439.
Exemptions from distress. 440,
Contested elections, .444.
international aspects ot the Spanish American War, 477.
Uniformity of brovincial laws, 182, 513, 5¥5.
Concerning coroners and coroner's inquests, 328,
Bigamy and divorces, 540.
Extra judicial utterances, 58s.
United States bankruptcy Jaw, 586.
Master and servant---Right to determine hiring, 531,
Sentencing a prisoner in a foreign language, 045.
Master and Servant —Ixtra hazardous appliances, 646.
Telephone law. 677.
Canaia fisheries appeal. 677,
Concerning courtesy in Judges, 717.
Attachment of rent, 720.
Intoxicating liquors, 722.
See Obiter dicta,
EJUSDEM GENERIA -
'+ Cathedral chapter, or other schools,” 624,
Sce Insurance {Marine)—Maritime law—Riparian owner.

ELECTIONS —
Parliamentary—Time for presenting petition-—Notice of presentation, 034.
Scrutiny—Claim of seat— Domir’ < Election Rule 0, 344,
Abuses of the law considered, 44 .
HBallnt—Initialling and numberi: , 40s.
Mutilated and written on, qus.
Marked for boih candidates, 461.
Marked in wrong place, 461, 465.
Imperfect cross—Spoiled ballos, 461.
Defective form, 463.
Case stated for Court—Practice, 707.
Municipal —Petition —Concurrent motions —Collusion, 317, 387.
Nomination paper — Election order, 659.
Recount of vote, 342.
ELECTRICITY —
Defective insulation of wire—Accident, 737.

EQUITABLE EXECQUTION--
See Receiver.

SRR P
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ESTATE TAIL—
Dying without issue, 414.
ESTOPPEL—
See Contract—Married woman—Registry Act--Voluntary deed.
EVIDENCE—
Commission to take, out of jurisdiction, 53.
Afier submission to arbitration. 283
Sending subject matter out of jurisdiction for inspection, 652.
De bene esse—Expediency, 134.
Proof of age of child, 187,
Admissibility — Quebec law, 233
Of evidence to contradict witness as to immaterial point, 731,
Of acquiescence in title, 232,
Parol, to vary contract, 8o.
To supplement letter, 275.
See Contract—Criminal law—Dying declaration—Master and servant—
Negligence— Vendor and purchaser—\Vitness.

B AR T SR

EXAMINATION- -
See Assignments and preferences— Discovery—Division Courts-—Judgment
debtor.
EXCREQUER COURT--
Rules of January 24t., 212
Jurnsdiction of ~U!nion of provinces, 379, 380.
EXECUTION --
Against lands—Ten years old—Renewal—Lien, S0.
Renewal—Iiffect of, as to preserving rights, 330.
Sheriff going out of pnssession, 652.
Equitable execution—Sre Receiver,
See Company {winding up).
EXECUTOR AND ADMINISTRATOR —
Application by, to construe will—Protection—~Appeal-- Costs, 25.
Administration granted to attorney — Notice, 150,
Limited— Will annexed, 150,
Executor de son tort-- Intermeddling before probate, 184,
DNelay in taking out probate, 220,
Power to mortgage lands under Devolution of estates act, 3%y, 739.
See Administration —Will,
EXEMPTIONS —
From execution--lividence—Manitoba law, 42.
From distress—Se» Landlord and tenant.
EXPROPRIATION -
Ser Municipal Jaw—Railway company.
EXTRADITION—
Theft or larceny-—Offence referred to by wrong name, 312,
FALSE IMPRISONMENT--

Evidence as to offence for which imprisoned, 391,
Direction by defendant to constable, 427.

FALSE REFRESENTATION- .
See Fraud —Mistepresentation—Pleading.

FARM AGREEMENT -
See Parent and child.

FIRE—
Negligent use of on farm, 429.
See Railway company—Vendo- and purchaser.

FISHERIES .
Illegal warrant —Jurisdiction, 176.
Respective rights of Dominion and local legislatures, 451, 677, 763.
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FIXTURES—
Wooden Luilding—Mode of user—Constructive attachment, 37, 789.
Movable chattels——Stuffed bird collection, 75.
Intention to sever from freehold, 236.
‘Trade—Mortgage——Going concern, 266.
Plant and machinery —Intention--Constructive attachment, s62.
Telegraph instruments are realty, 701, 78c,

FORECLOBURE
See Mortgage,

FOREIGN SETATE-
See Counterclaim.

FORFEITURE---
See Landlord and tenant. -Mines and minerals.

FRAUD—
Ratitication—Acquiescence, 47.
Obtaining goods by--Criminal law, 149.
Fraudulent assighment—Particulars of frand, 244.
Fraudulent conveyance—Bona-fide purchaser, 326.
Voluntary settlement—-Statute of limitations—Evidence, 505.
Fraudulent motive—Adding water to milk, 556.
Setting aside judgment obtained by, 647.
False description at purchaser’s request, 68g.
See Assignments and preferences— Miscepresentation.

FPRAUDULENT CONVEYANCE—
See Assignments and preferences. -Fraud.

FREE GRANT LANDS-.

Sale of timber by locatee —Subsequent issue of patent .- Estoppel, 313.
FRIENDLY 80CIETY—

Ser Benefit Society,
GAMING AND WAGERING--

Place used for betting, §57.

Guessing contest—Value of prize piano, 471.

Bet on horse race—lIllegal consideration, 691,

Purchase and sale of shares--Money deposited to abide event, 732

GARNISHEE -
See Attachment of delts.

GOOD WILL---
Sre Partnership.

GRAND JURY--
See Practice {(New Brunswick).

GUARDIAN -
See Infant.

QUESSING CONTERT
See Contract,

GZ0WSKI, BIR UABIMIR
Obituary notice, 64 3.

HABEAS CORPUS--
Jurisdiction of Judge of Supreme Court, 24,

HALIFAX —
City charter as to payment of taxes, 276.

HARBOURS- -
Belong to the Dominion, 431.
See Fisheries.

HEIR AT LAW -
Tracing descent, 76.
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HIGH COURT OF JUSTICE—

Inferior jndge invested with powers of-—Jurisdiction, 406.
HIGEWAY -

Rights of foot passenger in use of, 364.

Old trails in North-West Territory - Substituted and necessary way--

) Dedication, 630.

Obstruction of.  See Municipal law

See Deed—Railway Company—Right of way.
HIRING —

See Master and servant.
HOUSE OF LORDS.—

Finality of decision of, 657.
HUBBAND AND WIFPE-.

Neglect to support wife—Former marriage—Proof of death of first husband, 237.

Husband's interest in wife’s separate esiate, 410.

_Renunciation of, 414.
Judicial separation~Cruelty to wife out of jurisdiction, 724.
Marriage ¢ 1,'ement--Covenant by husband that after acquired property of
) wife shall be settled, 727.
See Alimony—Criminal law—Int.:t—Marriage-~Married woman —Parent and

child.
I0B--

On sidewalk—Liability of municipality for permitting, 141, 165, 667.
IMPROVEMENT —
See Landlord and tenant —Tenant in common.
INDEMNITY—~
See Broker—Insurance.
INDIAN--
Marriage—Validity, s8¢,
INDIAN ACT-—
Certiorari—Stated case—Res judicata, 55.

INDICTMENT—
See Criminal law.

INPANT—
Trust fund—Payment to guardian~Application to court, 32.
Income during infancy, 277, 740.
Payment into court, 740.
Custody—Rights of adoptive parent—Welfare of child, 248.
Right of father when wife living away from him, 565.
Paternal and maternal rights on separativn of family, 6gg.
Injury to—Allurement, 271, 6go.
See Costs (security for).
INJUNCTION —
Interlocutory order—Conventence, 313.
Interim-—Undertaking as to damages, 708, 740.
Specific performance—Evidence, 476.
To restrain proceedings befcre justices, 774.
Sce Company.
INNEEEPER—
Loss of property by guest-- Liability, 639,
INNOCENT HOLDER--
See Negligence.

INBOLVENGY — . i
Advance by bank to insolvent— Pledge of geods— Claim on bank by crediter, 85
Ranking on estate— Valuing secusity— Party primarily liable, 155.

See Assignments, f.b,0.c.—Assignments and preferences— Bankruptoy.

INSPEOTION ~— )

Right of, gives right to take copies, 624.
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INBULATION—
See Electricity.

INSURANCE—
Loss by theft, 651.
Fira—After contract of sale—Right of insured to recover whole loss, 317,
Application—M!srepresentation, 360, 575.
Further insurance—Doubls insurance—Proof of loss, 386,
Variation of policy from stntutory condition—Co-insurance—** Just and
reasonable,”’ 7o1.
Life—Application-—Representation—Warranty, 560.
Payable to infant domiciled abroad—Trustee for, 27.
Foreign trustee—Security, 27,
Beneficiary— Benefit certificate—Apportionment by will, 3s.
Designation of—Construction of policy, 269.
For children—Death of some~--Alteration of apportionment by will, 632,
Validity as against creditors, 632.
Action on policy-—Time—Enabling statute, 3s.
Part paymeat of premium—Payment by note—Agent, 78.
Mistake as to age, 118,
See Assessment—Benefit society.
Marine—Collision with sunken vassel, 147.
Partial loss on cargo--Stranding, 172.
Policy on hult and freight—Abandonment, 241. i
Company undertaking to repair--Inspection of work—* Boston
clause,’” 241,
Special agent —Proof of loss—Right of court to supply findings, 241.
Peril of *fire and all other losses and misfortunes’ —Ejusdem
genetis, 263.
Construction—Condition, 781.
Ses Discovety.
INTEREST—
On amount allowed for lands injuriously affected by municipality, 695,
In mortgage—Special clause as to rate after due date, 793.
See Vendor and purchaser.
INTERNATIONAL ARBITRATION--
Association to promots, 212,
INTERNATIONAL LAW—
Action b{ foreign sovereign. 223.
Declaration of war, 335.
Foreizn marriage—Domicil, 3 ..
The Spanish American war, 477.
INTERPLEADER
Goods in execution—OQrder for sale-~Payment of security not due, zo.
Sale of goods in proceedings on, when ordered, 148,
Practice {British Columbia)-—Originating summons, 393.
Paymeat into court—Subsequent seizure by another claimant, 652.

INTESTACY—
Release by son of intestata—Next of kin—Des. ¢ 1t, 564.

INTOXICATING LIQUOR
Definition of, 722.
See Liquor license.
INTRUBION—
See Crown,

INVITATICN —
See Infaut—Negligeuce—Rallway company—Street railway.

IRREGULARITY -
Waiver by appearance, t70.

JRVING, MR. JUSTICE—
Appointment of, 2.
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ER—
Of phintiffs—Separate causes of action, 648.
Of defendants-—Joint and separate causes of action, 261.

JOINT CONTRAOTOR—
Judgment against one—Relsase of, 731.

JUDGES—

: See Bench and Bar—]Judicial authority—Judicial courtesy.
JUDGMENT—

Motion to vary order for, 571.

Declaratory -- When granted, 774.

Registry of, in Manitoba, 281,

In Nova Scotia, 571.
See Pre ctice—Summary judgment.

JUDGMENT DEBTOR—
Order for payment of debt by instalment—Future income, 390, 750.
Civil servants exempt from, 3go,
Examination of officer of company, 581.
On judgment for costs only, 795.

JUDICIAL AUTHORITY
Limits of considerea—]Jurisdiction, gg.

JUDICIAL COMMITTEE—
Next sittings—Canadian cases, 759.

JUDICIAL COURTERY—
Demand for, 717, 757.

JUDICIAL NOTICE-—~
Territorial divisions, 23.

JURISDICTION —

Habeas corpus—Form of Commitment, 24.

Of Ontario courts—Injury to land in another Province,

The limits of judicial authority considered, g9.

See Action —Company—County court—Division court—Exchequer court —
Habeas Corpus—High court—Justices’ court (Mew Brunswick)—
Local judgo—Maritime law—Mechanics’ Lien—Police magistrate—
Railway company--Referee in chambers,

JURY NOTICE—
Striking out—Duty of judge presiding at trial, 356, 469. $F
JUSTIOE OF THE PEACE— sh
Disqualification——Blas, 81. §4
Action against—Directions to constable, 323.
Constable executing warrant in adjoining county—Arrest, 385.
Mandamus to—Improper considerations affecting his decision, 556.
See Criminal law.

JURTIOES COURT (New Brunswick)--
Evidence—Title to land—Consent to jurisliction—Constable appearing in, 174.

LANDLORD AND TENANT--
Agreem )t for termination of tenancy—* Disposing of premises,” go.
Notice to quit—Quist enjoyment--Disturbance ~Damages, go.
Tenancy from year to year, 106,
Overho{ding tenant--Damages against, not liquidated, 272.
Limitation of landlord’s lien-—Assignments and preferences, 467.
Negligence of plumber employed by landlord—Overflowing cistern, 733.
Dirorderly co-tenant—No excuse for nou-pagment of rent, 754.
Action for rentand possession—-Par:ies——Su -tenant, 787.

Lease—Agreement as to vacancy- -Condition —Breach, 84.
By corporation-—Execution—Seal, 84.

Covenant to repair—Forfeiture—Notice, 190.
Rent falling due after notice of breach, 1go.
Repugnance in clauses, 353.
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LANDLORD AND TENANT—Countinued,

' Assigns ' does not cover underlesses, 408,
Liability for breach after death of covenanter, 447.
Breach of covenant—Iorfeiture-—Notice of breach —Re-entry, 62s.
Provision for re-entry, 6a8,
Provision for future rent—Preferential lien, 698,
Covenant for renewal, 701,
Compensation for improvements, 701.

Distress—Exemptions, 39, 421,440, 558,
Absence of demise—Tenants in common, 430.
Delay in sale—Distress left on premises—Bond by tenant--

Abandonment, 742.

Goods in custodia legis, 742.

See Mortgage.

LARCENY--
See Stealing.

LAW ASSOCIATIONS
County of York, annual meeting, 251.
Legal Profession’s Act, Manitoba—Construction of, 328.
North- West Territorier—Election of benchers, 778,
See Canadian Bar Assoclation.

LAW BOOIETY OF UPPER CANADA--
Resume of proceedings— Michaelmas term 1897, 433.
Hilary term 1898, 582,
Easter term 18g8, 671, 710,
Trinity term 1898, 754,

LEASE—
See Landlord and tenant,

LEGACY —
Sce Will (Construction of).

LEGACY DUTY—
Payable out of legacies and not out of rusidue, 414.

LEGAL PROFERBIONS AQCT-—-
Manitoba--Construction, 328.

LIBBL AND SLANDER—
Newspaper—Security for costs, 32, 564.
Comments on County Attorney, 662.
Extent of criticism of public official, 132, 662.
Evidence- Consent to reduce verdict, 169
Pleading - Particulars, 385.
Payment into court—Newspaper, 648.
Certificate for costs, 392.
Criminal libel--Commission to take evidence, 475.
Words imputing unnatural offence —Innuendo—\When to be proved, 568.
See Newspaper---Trade union,

LICBNBE—
Revocation-~Breach of licensor, 21.

LIEN—
On racehorse by trainer—Parting with, and resuming possession, 161.
See Maritime law—Mechanics’ lien—Solicitor—Vendor and purchaser

LIMITATION OF ACTIONB—
Ejectment —Tenant at will —-Commencement of period, 16o.
Effect of renewal of writ of execution, 336.
Infant heir at law—Entry, 418.
Estoppel by accepting lease— Possession, 418,
Implied promise of maintenance, 567.
Receipts of profits—Pasture of cattle, 631.
Acknowledgment by one of two executors, 656.
Money charged on land — Derivative mortgage, 687.
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LIMITATION OF ACTIONB—Continued,
Payment of interest by co-debtor, 687,
Part payment of proceeds of execution, 792,
See Right of way—Statute, construction of—Vendor and pu: haser,

LIQUOR LICENSE—
Treating on Sunday —* Other disposal," 35.
Discretion of beard of commissioners, 43.
Sale of liguor in club—Conviction of steward, 162.
Third conviction-—Variance in forms—Amendment, 171,
Evidence of former conviction—Amending conviction, 665.
Some anomalies of law, 368,
%uashing license—Certiorari for—Practice, 405, 422, 642.

emperance beverage - Percentage of alcohol in light beer, 746.

Intoxicating liguor—Delfinition of, 722.
Sse Canada Temperance Act.

LIS PENDENRS--
Discharging registration of, 304.
Setting aside mortgage, 780.

LISTER, MR, JUSTICE.- -
Appointment of, to bench, 438.

LOCAL JUDGE--
County Judge acting as, of Supreme Court—\Vinding up proceedings,
In British Columbia, 668, 66g.

LOCEWOOD, 8IR FRANK--
Notice of, 103.

LORD CAMPBELL'S ACT--
See Master and servant—Negligence.

LORD'S DAY ACT—
See Sunday cobservance.

LUNATIC—
Foreign curator—Transfer of stocks to, 2G4,
Maintenance of, 370,
Execution creditor of, 370.

McCREIGHT, MR. JUSTICE—
Resignation of, 2.
MAGISTRATE
See Justice of the Peace.
MAINE, SIR HENRY-
Criticism on, 684
MALICE— .
See Malicious arrest—Malicious injury— Malicious prosecution-- Trade vnion.
MALIOIOUS ARREST - .
Evidence of malice—Affidavit, 509.
MALICIOUS INJURY--
To property——Trespassing on grass field, 2o,
Act done in assertion of right—Excess of damage, 3.46.
Adding water to milk. 550.
MALICIOUS PROSECUTION— .
IKeasonatle and probable cause—Advice of counsel, zts.
Finding of jury—Bona fides, 413.
Consprracy, 601.
Burden of proof—Nonsuit, 741
MANDAMUS.—
See justice of the Peace---Schoo' law.

MANITOBA— _ .
See  Appeal-—Costs— County courts —Fxemptions -legal Professions Act~
Practice - Real Property Act.--Referee in Chambers—Registry Act-—

Small debts court.
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MARINE INBURARCE—
See Insurance (Marine).

MARITIME LAW—

Supreme Court of British Columbia has no Admiralty jurisdiction, 641.

Seamen—* Passage home,” 19.

Actlon of restraint—Minority owner—Charter party, 45.

Action in rem——Arrest of ship, 642. '

Sale—lnregistered lien—Notice, 116.

Charter party—General words—Ejusdem generis, 189,
For special voyage—Affreightment, 267,

Salvage services—Costs, 203,

Cordition as to liabilily for negligence, 267.

udgment ia rem—Exscution in personam, 328.
i1l of lading—Carriage of bullion—Implied warranty, 347.

Defects latent on beginning of voyage, 404.

Lien—None for necessaries supplied in home port, 411.
Advance to pay for repairing and fitting out ship, 411.
Of musician usin%gf ship for musical entertainment, 412.
Of watchman on board dismantled ship, 412.
Allowed to man in charge of confectionery stand, 413,
Failure to carry passenger to certain place, 708,
See Insurance (Marine}—Navigation.

MARKET PLACE—
Crown grant for—Erection of scale— Construction, 703.

MARRIAGE—
Foreign-—Domicil— Change of— After-acquired property—French law, 374.

MARRIED WOMAN-— .
Separate estate—Wife expending money to pay husband’s debts, 153, 410.

When exigible—North- West Territory, 320.
Separate business—-Liability on contract, 362.
Husband’s interest in, 419, 625,
Mortgagee—Conveyance, 6z3.
Conveyance—New Brunswick law, 661,
Action against, for debt contracted before marriage, 316.
Disobedience of after judgment summons in Division court—Order to
commit, 3i6.
Restraint on anticipation—Admission-—Estoppsl, 192,
Implied contract to assume mortgage, 350.
Conveyance by-—iistoppel, 660.
Limited administration to the estate of deceased wife, 734.
Right of, to make will, 734.
See Husband and wife.

MARTIN, MR. JUSTICE—
Notice of his appointment, 645.

MASTER'S OFFIOE—
Passing accounts-—Objections —Proof, 384.

MASTER AND BERVANT—
Wrongful act of servant—Employment-~Liability, 118,
Hiring—Term of —Dismissal without notice, 131,
Contract for—Statute of Frauds, 275.
Substituted agreement—Pleading, 275.
Duration--Indefinite—Dismissal, 459.
Right to termh}nte & hiring, the duration of which is not providsd by the
arties, 587.
Notice detel:'mining service at end of first month—Custom, 145,
Negligence—Carelessness of servant—Evidence, 117,
Defective rallway car belonging to third party, 227,
Common fault, 266.
Common employment—Statutory duty, 732,
Duty to erect and malintain. fences round machinery, 732,
Applicability of Lord Campbell’s Act or Workmen's compensation Act 206.
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MASTER AND SERVANT—Continned,
Position of servant who continues work on faith of master’s promiss to remove
. danger, 289.
Employee 'working for amusement during recess, 557,
Extra hazardous appliances—Assumption of risks, 646,
Negative stipulation—Agreement to devote the whole time to master for ten
years, 626,
Criminal liability of master for act of servant, 689.
Wi as-—-r}urisdiction of police magistrate—Right of set-off, yr2.
S¢e Municipal law,

McCARTRY, D'ALTON—
Notice of his death, 333.

MaoTAVISH, D, B.—
Appointment of, as County Judge, 3.

MEUHANIOS LIEN--
Enforcement- - Jurisdiction of County Judge, 123,

MENACES —
Demanding money with intent to steal, 428, 470.
See Duress.

MENTAL BHOOK—
Damages for, not recoverable, 783.

MERQER—
Of incumbrance--Mortgage—DPurchase of equity of redemption, 447.

MINES AND MINERALS -
Sale of mining areas— Breach of contract—Price or damages, 243.
Initial post, 248,
Inspection of mine, 240.
Adverse claim —Affidavit verifying, 283.
Noncompliance with statutory requirements, 303,
Free miner's license—Parinership, 393.
Effect of expiration of license, 393, 794.
Lease from Crown not containing all statutory provisions voidable—
Forfeiture, 423,
Right of partner whose license is expired to share in profits, 794.
Sec Dower.

MISDIRECTION —
See Practice.

MISREPRESENTATION—
Advertising goods for sale by retail at wholesale price, 307,

MISTAKE—
Unilateral—Setting aside consent order, 105.
When mutual, 322,

MONEY HAD AND RECEIVED-
Evidence—Change of position, 573.

MONOPOLY —
See Contrac*

MORTGAGE—
Recovery of value of timber cut, 29.
Delivery of deed to one of several grantees —Yscrow—Fraud—Agency, tog.
Contributory mortgage— Trustee—Priority, 223,
Mortgagor's wife cannot cut out mortgage by buying at tax sale, 279.
Accounts in Master's office—Subse aent incumbrance In, 280.
When commission allowed on mortgage loan, 280,
Implied contract to assume, by married woman, 350.
Conveyance subject to—Assignment of debt—Indemnity, 3so0.
Construction-—Proviso for punctual payment, 371.

Further advance~-Subsequent incumbrancs,.443.

Of equitable interest—Notice to trustes — Limitation over, 443.
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MORTGAGE—Contined
Of leasshold—Assignee of equity of redemption—Right to ground rent, 459.
Redemption before day fixed for payment--Collateral advantage, 773.
Merger of incumbrance—Intention—Equity of redemption, 447.
Equitable and derivative by deposit—Notice—Priority, 775.
Action to set aside-- Registration of lis pendens, 786.
Foreclosure—Interest—Redemption, 74.
Parties— Possession-—Arbitration as to waterworks, 563
Power of sale—Exercise by unauthorized party, z2.
Negligent exercise of, 51, 244, 728.
Distress— Seizure of goodsof stranger on mortgaged premises, 135.
Anthority of bailiff —Principal and agent, 19s5.
See Division Courts—Fixtures—Interest—Limitation of actions—Married
woman—Trustee,
MORTMAIN.—
Davise to bishop for use of diocese, 28.
See Will, construction of.

MUNICIPAL LAW—
Councillors—Remuneration of—Recovery from, 41.
Dairy i~ spection- Ultra vires, so.
Accident—Liability of corporation for —Relief over, 29.
Non-repalir of highway—Notice, 87.
Runaway horses—-Control--Obstruction, 123,
Ice on sidewalks, 141, 165, 667,
Repair to sidewalk, 236.
Horse frightened by pile of stuff on highway, 270,
Master and servant—Carter employed to remove refuse, 272,
Obstruction of highway, 123, 270, 272, 381, 565,
Resulting from negligence of fire brigade, 783.
Negligent exercise by corporation of statutory powers—Arbitration, 50.
Negligence of corporation as to audit ~ Implied representations thereby, 781,
License on locomotive used within municipality— User, 106,
Borrowing powers—Current expenditure, 124.
Enguiry by lender—Repayment, 124.
Statutory obligation to supply pure water—Contract or license, 418.
Neglect of city official to put name on voters’ list—Damages, 471.
Lands injurioosly affected by corporation—Compensation—Damages, 685.
Adowance of interest on amount, 695.
Adoption of award—Appeal—Notice, 788,
Original road allowance between village and township-~Joint liability, 795.
By-law fixing rate of wages for workmen, 177, 205.
Closing street—Notice of intention to pass—Invalidity of by-law, 197.
Reguiating procedure—Injunction, 313.
Praventing street music, 650.
Registration ol—Nonconformity with plans, 700,
Offences against, apply to corporations as well as persons, 788.
See Assessment—Drainage —Highway ~ School law—Taxes—Tax sale—
Toll road—Waterworks.
MURDER—
Admissibility of evidence of design, 8g.
Of admission by accused, 210,
Dying declaration—Belief of impending death, g4,

NAVIGATION—
Right to cut passage through ice in harbour, 313.
See Constitutional law —Maritime law,

NEGLIGENCE—

Scope of action of, considered, 50.

Defective railway car belonging to third party—-Master and servant, 227,
Child—Aliurement—Knowledge of defendant, 271.

Blind man crossing railway track, 314,

In use of fire on farm, 429.

Contributory, 565.
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NEQLIGENOE—Continued.
Tug injured in harbour~Newtrial, 575,
Innocent holder of unauthorized bonds, 576.
Liability of public body and its contractor, 686
aymsnt into court by co-defendant, 656.
In reference to statutory duty, 363, 658, 732.
Of plamber employed by landlord, 733.
Lord Campbell’s Act—Death of alien on high seas, 734.
Alien’s right of action, 734.
Workmen’s Compensation Act—Respactive applicability of remedies
under, 206.
Bringing action before administration granted, »84.
Defective insulation of electric wires, 737
See Company—Contract—Landlord and tenant.--Master and servant—Muni-
cipal law-— Railway company
NEW BRUNSWICK —
See Civil Court—County Courts—Married Women —{'ractice —-School law.
NEWSPAPER
See Libel and slander.

NEW TRIAL—-
On account of inadvertent mistrial, 353.
Right to reply, 640.

NEW YORK BAR ASS0CIATION—
The association and its building, 2%7.

NEXT FRIEND—
See Infant.

NONSUIT— .
Right to claim-—Discontinuance - Practice, 404.

NORTH.WEST TERRITORIES-..
See Law Associ4tions.

NOTICE OF TRIAL—
Irregularity —Close of pleadings —Service of papers—Waiver, 33.
Third party procedure—Close of pleadings—Re-opening, 73y.

NOTIOE TO QUIT--
See Landlord and tenant,

NOVA 8C0TIA--
See Collections Act—Costs ~ Couniy Courts—Receiver —Sunday observance.

NOVATION—
See Chose in action.

NUISANCE—
Rotten fence on rna dway, 6go.

NULLUM TEMPUS ACT -
Construction, 777.

OATHSB- - .
Mode of taking, by kissing book, 333.

OBITER DICTA-—
Appointments to the English Bench, 13.
Books on Roman law, 14.
Laws in verse, 15.
Lord Russell and Sir Frank Lackwood 103.
Circuit leaders and London fogs, 104.
Bona fide holders of frandulent notes, 1o4.
Counsel choosing business, 105,
The Zola trial, 183.
Slovenly judicial decisions in English County Courts, 184,
Foreign patents, 185.
Profess‘~nal costumes, 185,
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OBITER DICTA-—-Continned.
Note on Allen v, Flood, 304.
Slaverg in Great Britain, 303,
The Church and the Constitution, 683.
Sir Edward Coke, 683,
The literary style of legal writers, 684,
Anarchism and {ts punishment, 683,

OBSTRUCTION —
See Municipal law—Right of way-—Watercourse.

OOCUPATION RENT—
Landlord and tenant, See Partition.

OVERHOLDING TENANT—
See Landlord and tenant.

PARENT AND CHILD-—
Ma_intcnance of parent— Farm agreement, 27z,
Gift to daughter jiving at home, 570.
See Infant,

PARLIAMENT -
Imperial-—Decay of scholarship in, 308.

PARTICULARS -
Application for—Close of pleadings— Practice, 8g.

PARTIER—
Substitution of plaintiffi—Class suit, 26.
Addition of—Amendment—Alternative claim, 194, 270.
Assignment of debt sued on, 196.
Third party—Indemnity— Relief over, 317,
Action by one of two joint promisees—Refusa! of other to join, €92.

PARTITION -
Qccupation rent due from co-owner— Set-off, 108.
Mortgage of co-owner's share, 108.

PARTRERSHIP —
Liability of dormant partner for costs, 21.
Loan in consideration of share of profits, 107.
Service of writ after dissolution, 167.
Claim against deceased partner-—Concusrent administration ,
proceedings, 273, 316.
Action against surviving partner—Indemnity—Relief over, 273, 316.
Costs of appeal by co-partner—Execution, 275.
Dissolution—Sale of business to partner, 373.
Assets— Good will—Canvassing old customers, 373.
Power to expel partner—Arbitration—Validity of notice, 374.
Charge on land-—Mortgage by deceased partner to secure partnership debt, 620.
See Amendment—Mines and minerals.
PATENT FOR LAND—
Issued same day as a conveyance made, 136.
PATENT OF INVENTION--
Infringement—Foreign manufacturers sending articles by post, 18, 226,
Plaintiff out ot jurisdiction—Security for costs, 18.
Denial of right—Discovery, 28.
Foreign and Canadian, 18s.
Meaning of * any foreign patent ’— Expiration of, 2133.
Waord * patent’” as used in sale notes, 322.
Sale of interest in, pending application fcr, 322.
Not assessable for taxation purposes, 761.
PAYMENT — .
See Appropriation of payments. .
PAYMENT INTO COOURT—
Election to take money out—Time for-—Extension, 6g6.
See Costs—Libel and slander—Negligence.
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PEDDLER—
Sewing machine agent not a, 471,

PETITION OF RIGHT -
See Crown,

Pi' (BICIAN—
Agresment for sale of practice-~Covenant not to practice, 323.

PLEADING—

Embarrassment—Prolixity— Tendering issue, 34.

Life insurance certificate, 324.

In statement of claim— General allegations, yo7.
Disclosing no answer—Striking out, 163.
Substituted contract not covered by statement of claim, 275.
Duty of trial judge as to amendments in, 321,
Disclosing reasonable grounds of defence, 321.
False representations—Discovery, Gg7.
Statement of claim--Extension of claim in writ, 699.
See Libel and slander—Master and servant— Practice.

POLICE MAGISTRATE—~
Jurisdiction—Larceny from person, 38.
Summary trial before-~Court of record, 6¢46.
Outside of cities—Master and servant, 7o2.

POLLOCUK, BARON—
Death of, 4.

POSSESSION-—
See Limitation of actions.

POWER OF SBALE—
Power coupled with trust-—Discretion, 415.
See Appointment—Mortgage--Vendor and purchaser.

POWER OF APPOINTMENT--
Sec Appointment.

POSSESSION—
See Chattel mortgage.

PRACTICE—
Right to read affidavits of opposite party to support case, 17, 32.
Setting cause down for trial—Practice in N.W.T.,.34.
Order prevails till set aside, 174.
Relief over against co-defendant, 77, 273.
Misdirection—Withdrawal of case from jury, 79.
Default judgment—Production of original writ--Endorsement of service, ys.
Setting aside judgment oun default, 131, 167, 311, 326.
Demurrer—Practice in Manitoba, 133.
Delivering statement of claim—Arrest, 239.
Service of process —Sufficiency of, 246.
Effect of retrospective legislation, 794.
Third party procedure —.Partners, 273.
Notice of trial —Close of pleadings—Re.opening, 739.
Appeal —Time for entering—Entry of judgment, 362,
Consent order-—~Denial of consent, 388.
Affidavit sworn before solicitor's agent outsids Province, 796,
Right to reply—New trial, 640.
Dismissing action for want of prosecution—Month's notice of intention to
proceed, 4z1.
Step in the cause—Arbitration, 625,
Vacation—Trial pending, 381, 6a:,
Month's notice o? intention to groceed. 637,
New Brunswick—Leave to file bi.l—Order absolute, 202.
Power of judge to summon second grand jury—Coroner, 202,
Suggestion of death, 202.
Mandamus—School law, 203
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PRACTICE— Continued,
New Brunswick.
E xecution against body—Bail to limits, 204,
Notice of motion—When to be given to trial judge, 360,
County Courts—Particulars in action on note, 361,
Appsal—Costs—Attachment, 372, 740.
Splitting claims, 472.
Defective judgment docket, 361.
Disclosure—Affidavit, 302.
Taxation of costs, 426.
Replevin—County Court action, 427.
Defendant sued by initial —Bond, 471.
Attorney cannct be sued in City Court, 573
Justice's court — Affidavit for review from, 579.
Specjally endorsed writ-—Acceptance of service.--Appearance, 57
Variation between order and summons, 633.
Leave to sign judgment for want of defence, 633.
Pleading ~ Set off —Tort, 638,
Signature of counsel to, 703.
Striking out defendant's name— Nolle prosequi, 749.
Disclosure— Service of notice on agent, 750.
Trover—Title to property— Res judicata, 750.
Absent debtor—Atlidavit—Meaning of '* indebted,” 793.
See Appearance —Arrest— Costs—Counterclaim —County Courts—Execution—-
Interpleader— Joinder - Judgment —- Jury notice - Master's Office --
New trial—Non.suit-- Notice of trial--Particulars—Parties-- Papment
into Court—Pleading— Receiver—Replevin — School law- Staying pro-
ceedings—Summary judgment— \Writ of summons.

PREROGATIVE—
See Crown,

PRESCRIPTION--
See Limitation of actions—Right of way.

PRINCIPAL AND AGENT—-
Constructive notice, 47, 639.
Fraud—Acquiescence—Ratification, 47
Assignment for creditors—Sale of goods, 246,
Holding out person as having authority of agent —Evidence, 343,
Transfer of property by agent in excess of authority, 359.
Right of principal to recover---Detinue--Idamages, 359.
Sec Broker—Company—Deed—Insurance (lifey—Practice -- Vendor and
purchaser —Waterworks.
PRINCIPAL AND SURETY-.
Counter security—Right to enforce —Depreciation —Contribution, 381,
When discharge operates as covenant not to sue, 500,
Bond of municipal treasurer—Implied representations as to correciness of
accounts, 781,
PRIVATE REBIDENCE--
Meaning of, 376.

PRIVILEGE—
See Banks and banking—Crown -Discovery —Trade union

PROBATE -

Sce Will,
PRODUCTION —

See Discovery,
PROGRREES BRTIMATE -

See Contract.

PROSTITUTION--
See Criminal Iaw,
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PROVINCIAL LAWS—
See Constitutional law,
Uniformity of.
PUBLIC OFFICER
Sez Crown.
PUBLIC SCHOOLS—
See Schosl law,
PUBLIC WORKS-
Construction of contracts —Progrsss and final estimate - Engineer's
certificate, 0z,
QUANTUM MERUIT -
See ontract.
QUEEN'S COUNSEL—
Who may appoint ~P'rivy council decision, 3, 229,
QUIET POSSESSION--
See Cuvenant.

RAILWAY COMPANY .- .
Passenger—Contract to carry—Continuous jnurney—Break — Omaibus
transfer. 36.

Right of, to exclude persons from station, 78.

Crossing highway- -Maintenance of gates, 118,

Railway Committee of Privy Council - Jurisdiction, 113,

Expropriation— Award—-Appeal, 268,
Appeal from award —FForum —Transfer 1o proper court, 357.
Finality of award, 446,
Evidence-— Principle involved, 693.

Land injuriously affected by —Extent of interference, 382, 383.

Interference by, with road. 342.

Use of railway p-emises—Invitation—-Accident—Negligence, 560.

Jurisdiction in action against —Service of writ, 564.

Negligence—Accident to blind maun crossing track, 314.
Crossings — Packing railway frogs, 266.
Sparks trom engines—Dead weeds allowed to accumulate, 382.
In construction—Sub-contractor— Limitation clause, 414.
In not giving statutory warning—Mental shock, 783.
Omission of siatutory duty, 784.
Defective car--Master and servant, 227,

RAPE-—
See Criminal law.

REAL PRUPERTY ACT, MANITOBA. - )
Caveat—-Description of land —Statement of interest, 51.
Address of petitioner —New evidence on appeal, 51.

RECEIPT—- '
Given in error, 157,

RECEIVER—
Money in hands of —Payments into court—Procedure, t19.
Order on, to sell bonds refused, 637.
Appointment of —Power—Company—Debentureholder, 191.
Practice—Trusize, 246.
By way of equitable exscution in North-West Territory, 207,
In Nova Scotia. 240, 570.
Execution before judgment, 207,
Practice in England, 207

RECEIVER-GENERAL—

Right tointer ow in winding up company, 34y.
RECITAL--

In agreement—Estoppel, 660

RECOUNT—
See Elections.
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IN CHAMBERS—
Manitoba—]Jurisdiction, 325, 326,

REGIBTRY ACT—
Notice—Aassent, 130
Feturn of unrecorded and conveyance to third party—Rights of judgment
creditor, i23'
Mortgage for balance of purchase money—Driorities—Estoppel, 381, 561.
Registrﬁ of by-law—* Instrument "'—Notice, 700.
Manitoba—Registry of judgments, 281, 474.
British Calumbia—Cancellation of lis pendens, 751.
REMAINDERMAN—
See Tenant for life.

AIRS—
See Landlord and tenant—Municipal law—Tenant for life.

LEVIN—
Setting aside writ— Sureties, 200.
See Practice (New Brunswick).

REPCRTERS —
May act as counsel, 97.

REPORTS —
Superabundance of cases reported, 758.

RESCISBION—
See Vendor and purchaser.

RESTBAIN: OF TRADE--
Covenant by physician no: to practice, 325.
Breach of —Assignment of interest in covenant, 633,
See Trade unions,

REBTBAINT OGN ANTIOIPATIOR--
S¢e Married woman,

RES JUDICATA—
See Indian act— Practice (New Brunswick).

REVIEWS AND NOTICES OF BOOKS—

American Electrical cases, 50.
The Law of Mines and Mining—D M. Banninger, 56.
The Shareholers’ and Directors’ Manual--]. D. Warde, g6.
Manusl of Medical Jurisprudence—A. 8. Taylor, 137.
The promotion of Corporations—A, M, Alger, 137,

The Law of Bailments—}ames Schouler, 13£.
The Law of Trusts and Trustees, C. F. Beach, 138.
Dominion Law Index—Bligh and Todd, 148.
Index to Railway Acts of Canada--W. Vaughan, 178,
The E'»ments of Mercantile Law—T. M. Stevens, 145.
The Law of Executors and Administrators— Walker and Elgood, 179.
The L. » of Libel and Slander—M. L. Newell, 179.
The Law affecting Solicitors—A. P. Poley, 179.
Engineering and Architectural jurisprudence—]. C. Wait, 179.
American Negligence Reports, 211,

udicial Trustees’' Act—G. J. Wheeler, 244.

he Principles of the Law--C, C. M. Plumptre, 249.
Unconscionable Bargains with Money Lenders— Bellot and Willis, 250.
Principles of the Law of Consent—Hukm Ch: 14, 230.
The Law of Legislative Power in Canada—A. H. F, Lefroy, 284.
The Law of Evidence—C. L. Phipson, 284.
Powell’s Principles and Practice of the Law of Kvidence, 284.
The Rating of Mines and Quarries—Archibald Brown, 331.
The Law of Micing—G. Blackwell, 331.
OCutline of the Law of Torts—R. Ringwood, 331.
Civil Code of l.ower Canada—R. 8, Weir, 304.
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REVIEWS AND NOTIOES OF BOOKB—Continued.
The Principles of Equity—E, H, T. Spell. 364.
Canadian Annuval Diges, 1897—Masters and Morse, 385.
Canadian Criminal Cases—W, J. Tremeear, 395,
The Law of Indirect Collateral Evidence— J. H, Gillett, 303.
The Law of Agency—W, Bowstead, 430.
Yearly Abridgment of English Cases—A. T. Murray, 431.
The Insurance Laws of Capada—C, M. Holt, 431.
The Law of Mines in Canada—McPherson and Clark, 643.
Conflict of Laws—E. Lafleur, 670
The Science of law and law making—R. F, Ciark, 670.
Tudor’s Leading Cases, 7og.
American and English Euncyclopaedia nf Law, yog.
Analysis of Snell’s Equity—E. E. Blyth, 70g.
Practise Forms for Ontario Courts —Bell and Dunn, 752.
Jrervis on Corouers, 753.
"he Law of Bankruptey in the United States—N. M, Col'ier, 753.
Law Quarterly Review, 138, 752.
American Law Review, 16,
Political Science Quarterly, 96.

REVIRED STATUTES, ONTARIO—
Publice .ion of, 57.

RIGHT OF WAY—
Winter road—Appurtenant and necessary way, 23, 470.
Implied grant—User—Acquiescence, 23, 470.
Prescription—Interruption—Obstruction, 23, 470,
Limitation of action, 23, 470.
Termini—Slight deviaf, ‘n—Interruption, go,
Landlord and tenant—Acknowledgment by tenant, 781,
Physical inaccessibility—Necessity—Convenience, 34
See Highway.
RIPARIAN OWNJR--
Property in seaweed on seashore, 47.

Soil of stream—Dam-—* Other obstruction,” 271,
See Constitutional law.

RIVERS—
See Watercourses,
ROAD— R .
See Deed —Highw ay-—Railway company—Right of way -Municipal law—
Toll road.
ROMAN LAW—
Writers on, discussed, 14.
RUSSELL, LORD—

His visit to Canada, 103.

SALE OF GOODS—-
Contract—Loss of goods, 117.
Title to remain in vendor til} price paid, 176.
Condition precedent, 473.
By person having bill of lading, 649.
Passing and possession of goods, 649,
Bailment—Statute of Frauds, 665.

_ BALX OF LAND-—
See Vendor &-  purc haser.

SALVAGE -
See Maritime law.

N RO LS e
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30B00L LAW-—
Mandamus-—Practice in New Brunswick, 203,
Dissolution of union school section-- Power of arbiirators, 238.
Alteration of section, 334.
Appeal from township to county council, 354.
Assessment for schools—Imprisonmant for gefault of payment, 338.
Liability of secretary for arrest of defaulting tax payee, 338,
Repeal of by-law for new section—Powers of township council, 633.
Upper Canada improvement fund—Constitutional jquestions, 6g4.
See ‘Taxes,
SEOURITY FOR COBTS-.
See Costs —~Sheritl.
BEPARATE ESTATE--
Nee Married women,
BERVANT -
See Master and servant.
S8BRVICR-—
See Partnership—Practice—Writ of summons.
SERVITUDE. -
See Dued.
SET OFF -
See Practice {New Brunswick).
SETTLEMENT --
See Appointment.
SETTLEMENT OF ACTION----
Issue to try validity of—Pleading, 38y,
BHARES -
See Company —Gaming.
SHERIPP—
Not entitled to security for costs in action of negligence, 634.
Going out of po:.ession -—-Abandonment ol seizure, 653.
SHIP—
See Maritime law.
BLANDER— i
See 1.ibel and stander.
SLAVERY -
in England, history of, 306.
SMALL DEBTS COURT, MANITOBA -
Appeal from—Mandamus, 282.
See Division Courts.
SOLIOITOR -
Admission to ﬁractice in British Columbia, 97.
Practising without certificate - Costs, 204,
Retainer—Joint and several—Severance of defence—Apportionment of
costs, 507.
I.ien of —Compromise to defeat ~Costs —Practice, 17,
L.ost by taking security, 223.
Production of documeants for administration, required by third party, 054.
Collusive settlemant between parties, 788,
Liability of, for connss! fees, 0.
Agreemont with client as to services in Exchequet Court, 88.
Compensation en bloc —Champerty—Quantum meruit, 88
Carmitied to conduct case in absence of counssl, ¢8.
Misconduct——Striking off rolls, 200,
Knowledge of fraudulant prelerence, 349.
Authority to accept cheque as payment, 152,
Charging order —'* Property’ —Judgment -Assignment.--Notice, 238,
Infant plaintiff—Lien on taxed costs, 389,
Formof, 413.
Also executor—Right to charge profit costs--Insclvent estate, 308.
See Deed.
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SPANISH AMERICAN WAR—
International aspects of, 477.

SPECIFIC PERFORMANCE —
Agreement not definitely concluded, 578,
Ses Contract--Injunction—Vendor and purchaser.

STATEMENT OF CLAIM -
See Pleading—Practice.

STATUTE, CONSTRUCTION OF--
Act commenced under Ttamte subsequently repealed--Completion before
repeal, 17,
Amendment —Retroactive effect —Limitation of action, 116,
Retrospective effect, 659.
Meaning of ** transmit' in, 6883,
See Ejusdem generis.

SBTATUTE OF FRAUDS--
The exceptions 10, considered, 214,
. Verbal contract for hiring not within year—Substituted contract, 275.
Setting aside deed~~Knowiedge by grantee of grantor's insolvency, 426,
Absence of consideration—Fraud, 426,
Gee Master and servant-—Sale of goods.

STATUTE OF LIMITATIONS
See Limitation of actions,

STATUTORY DUTY—
See Company-—Mines and minerals- - Municipal law-—-Negligence— Railway
company.
STAYING PROCEEDINGS—

Non-payment of costs— Vexatious proceedings, 74.
Frivolous action, 407.

STEALING —
Larceny from person —-Sentence, 38.
Jurisdiction of police magistrate, 38.
Trees—Appeal—Title to land —Jurisdiction, 324.
See Extradition—Menaces.

STIFLING PROBECUTION
See Contract,
STOCK
See Company.
STREET -
See Koad,

STREET RAILWAY -
Footboard on side of car—Invitation to ride on, 4106.
Plaintiff getting on car in motion, 416,
Contract with city—Extent to which enforceable, 783.
See Railway company,

STRIKE -
See Trade union.

SUQCCEBSION DUTY
Jurisdiction of Surrogate Judge, 318.
What property to be taxed -'* Aggregate value "—318, 568,
Fund transferred by power —Death of testator, 574,
Life policies —Beneliciary domiciled in British Columbia, G40.
See Appointment,

SUMMARY CONVICTION--
Practice on quashing, 114
Failure to notify prisoner of right to jury, 370,
None against corporation, 3g1.
Iefore Police Magistrate —{'ourt of record, 640,
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SUMKARY JUDG —
Leave to defend—~Promissory note—Delivery in fraud of maker—Holder in
due course, 667,
BUMMONS-

See Writ of summons.

SUNDAY OBSERVANCE—
Recent decision on, in Nova Scotia, 98, 125.
SUPREME COURT-—
Jurisdiction of—See Appeal.
Appointment of registrar, 438.
S8UPREME COURT, BRITISH COLUMBIA—
No jurisdiction in admiralty matters, 641,
SURROGATE COURT-
Cause removed from-—Scale of costs, 162,
Appeal from order made before removal, 566.
See Succession duty.
SWITCH BOARD—~
See Telograph.
TAX SALE—
Expropriation by government during period for redemption, 177.
Rights of assigaee of tax purchaser—Mortgagor and mortgages, 278,
Purchase at, by wife of mortgagor, 664.
Assignment of sale certificate—Purchaser’s position, 664.
TAXES--
Lien for, 47, 639.
Vacant premises-—Remission of taxes—Procedure, 31.
When become dus—Discount for prompt payment, 276,
Municipal taxes do not include school taxes, 706.
See Assessment—Tax sale,
TELEGRAPH
Assussment of switchboard and instruments, 761, 789,
TELEPHONE -
Usse ot, in hotels, 677.
TEMPERANCE BOCIETY—
Deed to trustees of —Construction—Estate taken, 235.
Appoiniment of new trustee, 235.
TENANT IN COMMON—
Improvement in land —Allowances, 384.
Distress for rent, 430.
TENANT FOR LIFR--
Liability for repairs - Remainderman, 12, 224.
See Waste,
TENDER---
Highest net money tender, 409.
See Solicltor.

b‘e; a tealing.
TEREAT -
See Duress—Menaces.

TIMBER- -
See Free grant land—Mortgage,

£—
Non-judicial days—Expiry of prescibed time, 476,

TOLL ROAD---
Power to lease, to individual, 24.
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K MARK--
Microbe killer, 28,
Injunction—Name, 221.
Resemblance to another—Refusal to register both, 379,
False description at purchaser's request—Oral statement, 689.
Invented word-—Costs, 777,

TRADE UNION—
Libel—Conspiracy to expel member-—Malice—~Privilege, 161, 631.
Inducing employer to discharge servant—Malice, 224.
Allen v. Flood considered, 304.
Combination in restraint of trade --Strikes, 351,

TRADE NAME—
Iudicating manufacturer—Imitation, 113,
Ordinary description—Imitation, 113,
Word * pads ' on publici juris, 562
Former concurrent use of, by two firms,
TRESPASS —
Merger of, in felony discussed, 396.
Counterclaim for rectification of deed, 572

See Practice.

TROVER—
Agreement for sale~Registration. 43.
Plea of purchase under decree to which piaintiff not party, 702

TRUSTEE--
*  Injury to trust property-—Damages, 112
Disposal of estate on cestui que trust coming of age, 277.
Income during infancy, 277.
Of impeached settlement—Right of, to costs, 309.
Appropriation of assets, 624.
Mortgagee of share of trust fund, 371.
To sell tor best price—Discretion, 415,
Right of Court to enforce trust, 415.
Appeal as to costs, 579.
Solicitor trustee—Profit costs, 727, 725
Retiring trustee, lability of, for acts of new trustee, 729,
Breach of trust--Improper investment, 108.
Advancement, 404.
Mortgage of trust estate along with trustee's own property —
Apportionment, 622,
Unauthorized investment —Right of trustee to defective security on
paying loss, 729.
Remuneration to, Sez Assignments and preferences.
See Infant— Mortgage-—Temperance society.

ULTRA VIRES—

See Company.
UNIFORMITY—

Of prnvincial laws, 183, 513, 585, 628, 735.
UKITED STATES-—

The constitution and the Spanish war, 256.
UNLICENSED CONVEVANCES.—

Comicalitias of, 105.

UNPROFEBBIONAL AGENTS —
Illegal practices of, 57

UPPER CANADA IMPROVEMENT FUND—
See Constitutional law,

VACATION—
Where to spend it. 545.

[T TUEIT S,
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VENDOR AND PURCHASER--
Identity of parcels—-Parol svidence, 16, |
Sale under order of court—Effect of taking possession, 133.
Responsibility of vendor for niistake or negligence of agent, z00.
Covenant to pay taxes—Demand, 276.
Fire after contract of sale—Right of insurer to recover whole loss, 317,
Security for purchase money— Portion paid—Right to rescind, 353.
Lien were lands taken in invitum, 367.
. When it arises—Performance of agreement, 382,
Expense of procuring title desds to which purchaser entitled, 37s.
Interest on purchase money owing to default in completion, 376,
Mortgege for balance of purchase money—Registry Act, 381.
Agent exceeding authority, 660,
Rescission—Vendor’s right to, 408,
Unwilling to comnly with requisitions, 408,
Condition as to, 731.
After action commenced—Costs, 731,
Building scheme—Restrictive condition —Implied negative stipulation, 728.
Specific performance-~Delay—Deposit, lien for—Statute of limitations, 443.
Contract subject to approval of conditions, 656.
Mistake — Rescission—Wilful default, 656.
Defective power of sale, 728,
Sece Mortgage— Will.

VENDOR'S LIEN-—
Sec Vendor and purchaser.

VENUE, OHANGE OF—
See Change of venue—Criminal law.

VOLUNTARY DEED--
Construction—Recital— Estoppel ~ Subsequently acquired interest, 154

WAIVER-~
Irregularity in service of summons, 170.

WAR—
Some legal results of, 332.
Declaraiions of, 335.

WAREROUSE RECREIPT—
Exchange of securities— Collaterals, &s.
Advance by bank to insolvent—Mortgage on realty, 86,

WARRANT—
See Arrest—Collection Act, Nova Scotia—Criminal law—Justice of the peace.

WABTE—
Permissive—Tenant for life—Growth of weeds, 160, 195.

WATER—
Damages for overflcw of— Eastment— Adjoining proprietors, 460.

WATERCOURBES —
Drainage—Right to obstruct flow of water, 40.
Interference with navigation-—-Private right of action, 383.
Vested in crown in right of provinces, 451.
See Constitutional law.

WATERWORKS~
Town taking over—Arbitration as to value—Parties——Mortgagses, 352.
Supply of water by city—Obligations, 418,
Award fixing amount to be paid for—By-law—Agency, 563
Appeal from award—Service of notices—Deepening ditch, 782

AY—
See Right of way.
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Contending beneficiaries under, 235.
Destroyed.—Parol evidence of contents, 415, 743.
Application to Court for advice as to, 32,
Probate—Joint will—Death of ons testator, r50.
Renunciation—Retraction of, 150.
Administration with will annexed, r50.
Revocation—Several wills, 262.
Will made in execution of limited power of appointment, 262.
On supposition that subsequent will valid, 743,
Presumption of death, 263,
Grant of, to one of two executors—Right to sell—Vendor and
urchaser, 387,
Affidavit of execution of will-—Requirements, 394.
Sce Administration—Legacy duty,

WILL (CONSTRUCTION OF)—

Debt larger than named amount—Excess, 29,

Absolute gift—Whether altered by codicil, 155.
Subsequent gift over of undisposed property, 376.

Apportionment—Bequest of shares with dividend, tgo.

Legacy—Erroneous statement of indebtedness, 192,

** Own right heirs," 193.

'+ Heirs," 467.

Limited testamentary powers of devisee, 193.

Gift to class—Period of ascertaining—Perpetuity, 224.

Legacy charged on land—S8pecific devise, 226.

Condition precedent—Vested legacy, 278.

Payment of legacy out of rents and profits, 313.

Cy-pres— Legacy — Particalar purpose. 359.

Trust for citizens of United States of African descent, 333.

Estate tail —Dying without issue, 414.

Charities—Gift to Protestant charitable institutions, 419.
Gift to such charities as trustee may determine, 623.

When words ** executors and administrators ' equivalent to ** heirs and
assigns "'—Hotchpot clause, 775,

Sre Appointment.

WINDING UP--
Sec Company.

WICKSTEED, G. W.—
Qbituary notice, G42.

WIDOW —~
Charge on husband's estate, 385,

WITNESS —
Disobeying subpoena, 44.
Right of, to appear by counsel, 429.
See Criminal law—Evidence,

WOODMEN’S LIEN (NEW BRUNSWICK)—
Logs detained in transit—QOrder for sale, 792.

WORDS, MEANING OF--
Aggregate value, 318,
Alteraticn, 354.
Assigns, 317, 408, 775.
Assets, 373.
Beneficlary, 35.
Erection or use, 657.
Going concern, 2606,
Guest, 639.

Heirs, 414, 467.
Heirs and assigns, 317, 775.
In front of, 277,

Y
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WORDS, MRANING OF—({onlinued
lasue, 4.4.
Lnst and equitable, 108,

ien, 86.

Manager, 696.
Necessary, 344.
Net sum, 151,
Newspaper, 564.
Opinion, 737.
Other disposal, 35.
Other obstraction, 271.
QOwn right heirs, 103,
Passage home, 19.
Private residence, 376.
Property, 724, 726
Punctually, 371.
Renewed contract, 260,
Transmit, 688.

WOREMEN'S COMPENBATION ACT—
See Master and servant—Negligence,

WRIT OF SUMMONS— _ .

Service out of jurisdiction~—Substitutional service. 114.
Defendant leaving jurisdiction after issue of writ, 114.
Necessary party, 307,
On agent within, 35;13.
Contract parformable within, 796.

Irregularity in service—Waiver by appearance, 170.

Service on Railway company, 564.




