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COURTS 0F TuIE SISTER PROVINCES.
NOV A SCOTitA.

The closer commercial arud political relations
now being cultivated betu Cen the différent
Provinces of the Dominîion can in no way be
better cemented than by diffusing as widely
as possible, within the lirnits of Dominion
territory, correct information upon ail those
topics in which. each section féels a cominon
intcrest and pride with the others.

A few years ago Nova Scotia and New
Brunsw;ck were to us in the west places of
comparative indifference, and we knew but
little of the people, institutions or resources of
the Provinces. But the times bave changed,
and already an interest bas been awakened, and
a dergee of anxions inqniry created amnongst
us, conicerning onr eastern brethren, which wc
have renson to believe they heartily recipro-
cate, and which promises to be productive of
iasting benefit to the whole Domainion.

Anxious therefore fur ther to increase this
interest, and stimulate this spirit of inquiry
into still greater activity, as welI as to fulfil
the duties which corne legitimately within our
sphere, we give to our readers in this issue a
sketch of the Courts of Nova Scotia, their

powers, fanctions, ofTicials, &c., tvlicl et'e hîpe
w'ill, su far as tinat Province is corietmnru,
accomplish the end we have in vi 'w.

We way mention that our inlotuuattîori j'
fromn an authcntic source in Nova ,cotia,
whence also we hope to Uo able to obttîue oc-
casionally for publication short nlote's of bot-
portant decisions, w luich will alffrd our pro-
fessional readers at least a konhdeof te
laws and leglil procedure of tlitt Provinue
that cannot faiu to be of interest.

Taie SutiOE CoioT.

The Supremne Court for the Province,, of
Nova Scotia (having an Equbîy suie over thh

the Eqnity J neige presides) exercices tlie ntuflîO

powers as are exercised by the Courts, of
Queen's Bench, Comînon Pleas, Clvanceî'y and
Exehequer in England. Its original j urisdiction,
being hoth legal and equitable, embraces alli
kineis of actions, cus and suits, criminal
and civil, real and personal, eiscept auctions for
debt untier $20, in wlîich case it exorcises
only appellate jurisdiction. It aI 'o ltas potver
to avoid patents of land by process of etocheat,
and possesses concurrent j urisdiction evith the
Vice Admiralty Court, onder' an Imperial
Statute, for the trial of persons charged w'ith
te commission of crimes and misdaeaelnourls

on the high seas. Its practice and procedure
are prescribed hy the revi.sed statutes of Nova
Scotia, based upon aud assimiilated to the
English Commonl Laiw Procedure Inct l
cases not specially provided for hy the qia-
tutes its practice and proceedingu tîlorn as
nearly as may be, to the practi 'e and procu'ed-
ings of the Soperior Courts of Conor Law-
in force previous to the flrst ycar of the reigu,
of William IV., the proceedingq au-i practie.
of the Court of Queen's Bench in L'ngland,
however, prevailing where those Courts JuTfer,
fromn each other. This court, presided over
by any one of the judges, holds two Sessions
a year for trials of issues in faet, and of Oyer,
Terminer and General Gaol Delivery, in every
County of the Province. In H-alifax County

1those Sessions are called Sittings, and eltie-
where they are designated Ternes.

Tho Supreme Court alto sits twice a year,
in baneco at Hlalifax for hcaring arguments of
rules for new trials, appeals from the Sessions
of the Equity Court, the Courts of Insolvencey,.
Courts of Probate, Courts of Sessions, and
from orders and decisions of single jueiges
sitting at Chambers, as well as for the argu-
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Triu COURTS Or TREL SISTR PROVINaCES.

mon ofSpiaicaes ud omrre~.Appeals
lie tience te the Judicial Committee eof the

Privy Colncil.

T'fli folowing are the judges of tne Supreme
C'ourt, fim e of w hoci liy a receut act cousti-
1tute a glQoo.'lnl

C'iî"f Jkosti ýo Sir Williamn Young, K.C.B.
11on. Jain, W\. Johuston, ion. L dînund M.
De il, Ileu. PredLri'ck VMT. DesBarres, lion.
Lew is M. Wît his, flou. John NiiciHou.
Jonathamn Mctly. Il uiry Oldright, Esq., is
B'elpoiter fo the court.

'l,îc EQUITY COURT.
li i: Court, wxith its single j udge presidiug,

s aie sys Open, and discharges the fonctions
eof tne~ "quity side of the Supreîue Clourt, the
Jufige in Eqaity being aise a Judgie cf' the
SupreCourt. Itsjtirisdiction, powers, &c.,
aro identical wà~h those of the Court of Chan-
cery lu England. Uts ferreas ot' pleadings are
tbose at comnton Lawv, bu t modiffied te suit

îrcîu~ancs. T've prosent Equity Court
was orgauîzed and establislied liy a receut
Provisionai fStatute. Its Sittings are slways
held at île lirax.

Judgre in Equity: lIon1. James W. Jolinston.

T11E PRACTIOE COURT,

Or Chlanmbers whereiin e eof the Judgcs pre-
sides, is heid every Tuesday at llalifàx during
the y ear, exc pt lu vacation. The duties sud
powers incident te tbis Court are the same
as those exercised hy Judges at Chambers in
Eugland, but soutes bat modificd aud more
,extensive. Thne matters ivhich most engage
the attention eof this Court are motions te
amend pleadings, for leave te picad sud demur,
te refer causes te arbitration, te, set aside pleas,
&c., &C. A Judge at Chambers ou the first
TuesdPty of' every inunth, except iu vacation,
licars and deterîninos iu a sumimary way aIl
suits aud appeals for surus under $'8O, sud
cases, eof forcihle cntry and detainer, &c.
Tas COURT irOR -DivoRCE AND MATRIMONLIAL

CAU SES.
Thle jurisdictiou eof this Court embraces ail

matters reiating te prehibited marriages and
divorces, sud lias power te declare any mar-
riage nul and -veid fer impotence, adultery,
cruelty, or kindred, witbin the degrees piro-
hibited iu the 32 len. VIII. Its practice sud
procedure are shuilar te that et' the ikie court
in England, except that co-respondents are
et amenaible te its jurisdictiou, sud juries are

not uscd, thejnidge having the exclusive rh
to try the issues in fact as well as to deter-
mine the Iaw in ail cases. Thei j udce aiso lias
pou'er to make ruies and regulations te go'rerii
the practico. Apcsls lie te tie Su},rei
Court iît baco i ail cases, ercept eu mere
questions of coats. It lias un0 stated p t i0dý
of sittings, is always open, aud site as occasion
reouires. Its sittings are aiways heid at
Hlalifax.

J udcge, ordinary: lion. James W. Jaho'aon.
Registrar, James IL. ihorno, Esq,

TUE COURT 0F VicE, ADMIIIALTY.
Tfhe jurii diction eof this Court may bie said

toe xteud te ail ma,-ri-ime suits aud causes.
It aiso lias jurisdiction in prize causes, sud! is
the Court whiere prosecutons for violation of
the Fisliery laws are couducted ; in a word,
its jurisdiction, functions, wec., are the saine as
thoso of lilce ýourts in the other maritime Pro-
vinces. It always sits at ll,,difaX.

Judge aud Comnrissary Geueral, Sir Wiîliami
Young, K. C. B. IeitaLewis W. Des-
Barres.

TiRE COURTS or PRODATt.

These Courts, of ivhich there hs eue in evcry
Couuty eof the Province, and to-o vilhere the
County haipeus te lic divided, grant Pro-
bate sud bas testamtrîtary jurisdiction over
the estates of' deceased personis, w ith power te
appoint guardlian te tuiliers, chuldreul of per-
sons who die intestate. Its practico sud pro-
cedure are proscribed by the statutes of Nova
Scotia, se far as they go, otherwise that of the
Ecciesiastial Courts of England prevail sud are
followed. The laws of' Nova Scotia regàrding
prebate, the administration of' estates, sud the
distribution of the estates of porsons whe die
intestate, are based largely upon the Eliglish
Statute of Distribution, &c., but somnewhat
asaiudlated to the laws in that respect prevail-
iug iu Massachusetts. Appeals lie froru these
Courts te, the Judge iu Equity at Hialifax, aud
thence te the Supreme Court in barice.

Tns INxsoLa'EIcy CeurT

Being ereatedl by 1' ime Insolvent Act et
1869," have the saine powers,jrato, &c.,
as like Courts iu the ether Provinces of the
Dominion.

Tii COURTS or SussioNs,
Sits in the Coutity of Halifax quarterly, sud
in some Countios tu ice, in others once a cear.
The Custes of the County presidle. Tbis Court
is composed of the Custos, together with the
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JuQtices of the Ciuntv, the Grand Jury attend-
îng for mnunicipal pirrposes. It bas a iimited
juridciction ini criminal matters whi½b of late

yeas as aleîîLi elino dsuo.Tie duties
nio- performe s . this Court are conlined al-
tnost entirely te local and municipal purposca.

MACISTnÂscsS COURTS,
liasing Juri ;diction in actions of debt, pre-
sided over by one Justice, svhen tbe -wbvole
dealin, or cause of action does nlot exceed $20,
and by tw o wbc're it is ahove $,20, but docs
flot excecd $SO, exist in every County of tbe
Province. *Where a trespass bas been comn-
mitted by horsos, caIlle, &,c., and the damages
do not exceed $12, a Justice of tbe Peace may
tr-y il, providing no question of tille te land
asris~es; and if tbe caIlle alleged 10 bave been
trespassing are detained, and the alleged dam-
age is not beyond $12, a Justice may grant a
xvrit of replevin for tbe same. Two Justices
miy becar and determine ail complaints for
conînon. assauit and battery, aud miay try
bastardy case's, and inay grant orders of affili-
ation. Prosecutions for illegal sale ofiîntoxi-
cating liquors are niso confided to 1w o Justices.
T he criminal jurisdiction now possessed by

Masrtsin Nova Scolia, ont of Sessions,
bas been conferred by Dominion Legislation.

ELECTIVE BENCHERS.

We reg-et te sec tbat the proposition te
mnake the Bencbers of tbe Law Society elective
bias again been brougbt before the Legisiature.
Tbe present B-11 is bowever a Government
asseasure, and may bc expected to be, as il in
fact is, more moderate and better digested than
the cru de B3ill of last Session. Whilst we may
rejoice at tbis the cause of rejoicing is but
sinaîl, for il is tbe prinr.iple tbat we objcl te
more than the details.

Iu Ibus objecting la the, principlo involved,
if we do net speak for the majority of tbc pro-
fession, sve dlaim te do so for those of the largest
experien ce, and those who bave bad most occa-
sion te tbink carefully on tbe subjeet, and te
wbose opinions we would give tbe most weight,
and we now allude to those who bave no con-
nection with the present management.

The question now is, nlot whether tbere are
defects, for that may for bbc sake of the argu-
mient bo admitled, but whethcr tbe proposed
change will remcdy tbe alleged evils, and
whcthcr the cure will not be worse than the

diseuse. Desperale cases nsay require despe-
rate treatinent, but to speak of anytbing being
desparately bad in the present management is
simply childisb exaggcration. For even ad-
mitting all tbat is alleged, we can stili boast
tbat tbe Law Society of tbis Province, aud ils
systemi of education for students, and ils
management in gencral is equal, if not superior,
bo any sîmilar institution in tihe world. Why
Iben such a violent remedy for so mild a ds
case. Tbe efeot must surely be bad; it cannot
in tbe ordinary course of events be otberu ise.

Probably notlsing that can now be said sviii
affect the result of the present bill, and il will
perbapa be only left for us tb make bbe best of
svbat wo cannot avoid-for even many of those
who strongly disapprove of tbe change tbink
il mosl prudent to accept the present situation
and secure as moderato an act, and containing
as many safeguards, as possible-but w-o can-
not allow the Bill to go as il wero by default,
or tacitly admit that there is only one side te
the question.

Wbether it would not be wiser lu those w-e
bave just alladed to, as in tîsose who are re-
sponsible te lthe profession and public for tbeir
future as wcIl as present well bcing, bo resist
any burried action, aud ascertain tbe calm dis-
passionate voice of bhc profession (wbich sve
coutend bas neyer yet been donc), afler bear-
ing tbe argumeints on both sides, may well be
questioned. Il mustrnol be forgoilen also that
a House composed of the elements that must
neccssarily be found there is emninently unfit te
discuss the subjeet with advantage; aud of the
lawycrs that are members of bbc bouse, we
may safely say witbout fear of otl'ending: tbem,
tbat Ibere are very few tbat the profession
wou.ldl choose to decide upon a question so vital
te their intereaits. Besides this, party politics
enter largely even mbt matters of Ibis kind,
Again, there is no second bouse te act as a safe-
guard on hasty legislation, and il requires na
ordinary courage and strength in bbc leader of
a governinent te stand up against oulside pres-
sure, when he is not backed up by an ljpper
Ilouse (wbicb unfortunabcly aur constitution
deniles la us) less amenable t0 bhec voice of a
fickle public, and nlot swayed by bbe influences
tbat govern an elective body.

Even hastily as cbanges are now made, the
blouse evidently felt a difficulty when atternpt-
ing to aller bbe details of Ibis Bill, and handed
it over wibh rather ludicrous alacrily ta tboser
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few who, in the House, have aven the slightest
knowledge of the subject.

The following is the Bill as introduced:

WVhereas, it is exp edient that a change be
u,-xdf iu the inanner of the election of bouchers
of the Law Society, and petitions have heen
prc.santed, praying for the sanie. Therefore, &c.

i. [Repeals Con. Stat. I. C. cap. "3, S. 1.]
2. The present benchiers shall hold office,

and continue with ail their dutias and powers
unimpaired until the first day of Hilary Termi,
1872, as if the said fourtb section had not been
repealcd; and ail By-laws, resolutions, miles
and reg-ulations of the Law Socety at present
e-xisting, or which shall be passed hy the pra-
sent beuchers until the said lirst day of Hilary
Term, 1872, except so far as the samie are, or
shahl ha inconsistant with this Act, shall me-
main ini foul force and offeet ntil altr-red hy
the bouchers to ha appointed as hcreinafter
provideod for.

3. On the first day ofiiilary Terni, 1872, the
present bouchers except as hereiuafter piro-
vided, shall ceasa to hold office, and fromn and
after that day the bounchers of tha Lawv So-
ciety, exclusive of c.c officio ineauers, shal hae
thirty iu number, to ha elected as hcreinaftem
provided.

4. Tha Attorney-General for the time being
of the Province of Ontario, and ail members
of the Bar of Ontario, who shall hava at any
tima held the office of Attorney-General for
the Province of Ointario, or of Atroruey-(iene-
rai or Solicitor-General for that part of the lata
Province of Canada, forîuerly Upper Canada,
aud any retirad Judge or Judges of the Superior
Courts of Law or Equity for the Province of
Ontario, shall respectively e.r-officio ba Bouch-
ors of the Society.

5. lier Majesty's Counisel laarned iu the
Law of the Bar of Ontario, shall elect fromn
amoug tbemseives twalva persons to ba Banch-
era of the said Law Sociaty.

6. FoF the purposa of the elaction of the
retnaining aightean Beuchars, this Province
shail ha deemed to ha dividaed into the five
districts following:-

Oua co.mprising the Counties of Essex,
Lambton, Kent, Middllesex, Elgin, Oxford,
Huron, Perth and Bruce.

One comprisiug the Counties of Wellington,
Waterloo, Brant, Norfolk, Haldimand, Monck,
Welland, Lincoln, Wantxvorth and Haulton.

Oua com-fpriaiug- the Countias of Grey, Sim-
coe, Peel, York, Ontario, aud the Districts of
Muskoka, Algousa and Pamry Sound.

Oua coxnprising the Counties of Victoria,
Durhamn, Peterborough, Northumberland,
bastings and Prince Edward.

Oue comprising the Counties of' Frontenac,
Lennox and Addington, Reufraw, Leads, Lau-
ark, Grenville, Dundas, Storrmout, Glengarry,
Prescott, Russell and Carleton.

The said Districts shall ha termed mespec-
tively, the London, Hlamilton, Toronto, Co-
bourg and Brockville Districts.

7. For each of' the said districts othor than
Toronto thera shahl hc ciocted hy the Ma-nhars
of' tha Bar, usually mesideut and practising tin
the said districts respectively, three Moruhers
of the Bar, oh' at least ton yoars standing, and
whether resideut or practisiug iu said respec-
tive districts or not, aud wbether the sania
shall ho oua of' ier Majcsty's said Counsel or
not, to bo Banchera of the Lawv Socioty ; aud
for the Toronto District, thora shahl ha shnii-
larly electcd as Bouchers six mambors of tha
like standing.

8.' Tho firat election for sncb of the Bouch-
ers as hy thils Act are diroctod to ho elected
hy lier Majesty's Counsol and of sncb l3ouch-
ers as bcrohy diracted to ha elccted for the
Toronto District, shall take pince on the first
Saturday in the Michaeîmas Terni uoxt suc-
ceeding the pasaiug of this Act, and every
suhsequent election of sncb members as arc
herehy directed te ha elected hy 11cr Majety's
Counsel and of sucb Beuchers as are herehy
directed to hae elected for the district of Torouto,
shall take place ou the first Saturdîay of the
Michaelhuas Terni, in the year proper for hold-
ing sncbi election ;and sucb. eloctions shahl
take place at Osgoode Hall, Toronto.

9. The flrst election for the districts of'
London, Hamilton, Cobourg, aud Brockville,
shahl tako place ou the tirst W cdnesday after
Micheelmnas Terni next sucecediug the passing
of this Act; and overy subsequ eut election for
the said districts, shahl ha hcld ou the firat
Wednesday after Michaelmas Terni in the year
proper for holding sncb eloctions: and such
elections shahl take place in the Court blouse
of the Cities of London and Hamilton, and oh'
the Towns of Cobourg and Brockvîlle, respec-
tively, for the districts iu whicb sncb cities
and towns ara situated respectively.

10. Iu the case of sncb elections as are hy
this Act directed to ha hcld at Osgooda Hall,
îu the City of Toronto, the Secretary to the
Law Society for the time beiug shah act as
lteturuinq (Jticer, aud shahl meceive the votes
of ail 11cr Majesty's said Counsel, and of al
Menihers of the Bar eutitled to vote at sncb
elections, and shall record iu separate houka
to ha kept hy hien for that purpose, oua for
the election hy lier Majesty's said Counsel,
and another for the alection hy the, Meruhers
of the Bar, the nama and residence of each

1person voting together with the namea of those
for wbom sncb person shall bava voted : and
snchbhouka shal hae retuirned hy tihe Secretary
to the first meeting of the uewly elected
Banchera, together with ail snchbhooks kept
for a lika purpose by the other Returning
Offlers, aud whicb. by this Act are required
to ha meturned hy sncb Returiiing Officers to
the Secratary for the time heing of' the Law
Society.
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ILi In the ce cnt o i'r~b:gn ertr
fo the tina huut' or thse Laie Society at tic
'010, at n hicis any lctit(u nder tlua Act la
to be held at Toronto, or in tis eaven t of sucis
Secreft'n) bein,- unabie froiri illniess or other
untssifiale cause to act as retorning officer
sit 'tici clectioo, then and lu snch case tise
treasorer for thc tinie being of thc Law Soci-
ety sa ii appoint 00(1er bis hand saine otiser
person to act s snch returning offleer, and
such pcrson so appointed shall perfermn all the
duties of sncbi retol uiug offi cer as prescribed
by tisis Act, and shail ba entitied to receive
the remuneratioan provided isy tbis Act for the
pe'rformnce of sncbi duties.

12. The Sccretary of tise Law Society for
tbe turne hein-, or sncli otiser person as may
lia appointcd under the last prceding section,
shall as soan as cauvenicntly m'iy bc, by în-
spection uof tic books diretti te> hc kept by
ii iy the tenth section of f bis Act, dater-
ine wio are the persans dnly eiected under
is Act as henchers elected by ler Majesty's

counac and hy tise Members of tise Basr for
tha district of Toronto, and shall advertise tie
saine, together witis tise naines of sncb persans
as 1-nv be ratiirned to isirn as duly elected for
thse otbaer districts referrcdl to in this Act in
tlic Deteejo Ceet t least two weeks isefore
the tirst day afi lilary Terni thon naxt enuning.

15. Tbe secretary of tise Law Society for
tise time, bcbng, or sncb otiser persan as shaHl
bc app)intad under tisa aleventh section of tis
Act, shall attend af Osgoodle Juial for tic pur-
posa of raceiving ail votas that sisall ba tan-
dared ta bim frora tbe bous' of (tan) lu tbe
forenooni af the day appainted by tisis Acf for
sncb elictions as are ta ba beld by hum, tubl
the isour of (four) in tise afternoon ofthasause
day.

14. fu tisa case af sncb elactions as are by
(bis Acf directed ta bca lieid in tise districts ai
Landau, Hlamilton, Brockvihla, and Cobourg,
the County Court Judga for the County in
ivhich sucb elaction ia diracted ta taira place
shall acf as raturning officer for sncb district,
or in tba avent of tisere becbg a vacancy in the
office of County Court Judge for sncb couoty
at tise timna wisan any sncb alaction la isy tis
Act appointed ta faire place, or in tise avant of
tbe Counfy Court Judga being unabla froin
siclnass or otbar unavoidaisia causa ta act as
returning officer, tban tbe Clark of tba Counity
Court for the city or town wisaraiu tba elaction
la fa taira place shall ct as the refurniug
Officer.

15. Tisa County Court Judga or otiser per-
son acting as raturning officer, under tisa pro-
visions of tisa last precoding sectiou, shall
raceive tbe votas of ail persans antifbad ta vote
for tbe district in wbicb sncb alaction shall
taka place, and saah record in a book ta ba
kept isy hiin for tisaf purposa, the naine and
residanca af eci persan vating, fogetiser witis
tisa naines of tbosa for whorn such persan
votas, and shall refuru sucb book togetisar

witb the rettiru of members elected for suci
district, ta tise aecratary for tise fime being, af
tiha Law Society at Toronto, at Ieast tsre
w eaks isefora tisa first day af' Ililary Tari
next ansuing.

19. Tise Couuty Court Judga or otiser per-
san acting as raturning offices' shall, as soon
as cauvaniently may bc, by inspection af tise
book raquired ta isa kapt by hlm by tise last
preceding section, deterudue who ara tia
Boucliers duby ciectad for tisa district lu w bich,
sncb elaction bas f akan place, and shall under
his bsand raturu the naines of sncb Banchera
ta tiha secratary af tisa Law Sociaty for flie
turne hein-- at least threa waaks isefora tise
fsrst day af lulary Tarin naxt ansuing sncb.
aicction.

1'7. The Counity Court Judge, or persani
acting as returniug offices', under tisa four-
teantis section of this Act, shahl attend at tisa
court hanse of the city or town lu whici tia
aer4eiou ia ta take place, fronu tise hour of (ton)
lu tisa foranoon, of the day appointed isy fuis
Act for sîsci eia'4îon, ta tisa isur of four iii
tise afterncou. af tise saine dlay, for tise pnrposa
of recaivimsg ail votes tisat shahl ha teuidered
ta bsni.

18, Tisa persan acting as returniig officer
undar any of tise precading clauses sisaîl ha
antitied taise paid ont af tisefunds of tise Laiv
Society tiesa nn of -, lu. additions ta
nacessary disisursaumaufs, for eaci occasion
whareon ha acta as sncb oficar.

19. Tise persans so eiectad Benchiers as afore-
said saal tako office on tisa fîrst day of lliilary
Terni foiwigtisir election, and shah isoid
office until tise isagiuning af tisa Hilary Termi
viicis sisali ha tue fiftls sitar tisay shahl hava

enterad an fisair said office, or fi tisa ciaction.
ai fiseir successars.

20. If shai isc caumpefant for tisa rajority
of tisa Bencisars presaut cf auy meaetinsg in tise
firsf Ilary Tarin after thisas election, ta ap-
point "a coinmittao of thisas numnhar ta enter
upomi au anquiry witis respect ta tia due alec-
tion of any af tisa said Bencisars wisosa election
or elections inay ha patitiaued aurainat by auy
useuser af the Bar wiso bas vofed lu tise par-
ticubar district for whicis tisa Boucher or
Bancisers petitionad against have beau ciected,
or if the patitian is againat tise return of auy
af tia Banchars alacted by Uer Majesty's
couinsel ; thon ou the patition af any of Uer
AMajesty's counsal wiso voted attse eleetion of
sucis Banoiser or Bancisers, and aiter sncb
euquiry, ta repart sncb Banicher or Bencisars
as duly ar naf duly ahectad. or qnaliflad accord-
ing ta tise faet, and, if nacessary, ta repart tise
naine or naines of tisa next lu ordar ai votas af
tisa duly quaiifiad Manisars af tise Bar, or of
lier Majasty's counsel, as Bancher or Banchers
lu lieu of tise persan or persans petitionad
agaiuat sud reported net duby eleeted or quali-
lied ; and ou tise confirmation ai the said re-
port by tise mnajority ai Bencisers (other th, Il
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those petitioned against) present at any meet- duly quaiified Benchers, therefor, according to
in- for that purpose, the person or persons se the provisions of this Act, or in case any of
reported in lieu of tbose petitioued against as Uer Majesty's cooinsel, or Meinher of the Bar,
eforcsaid shall he taken and decmed to he shall have been eiected for more than one dlis-
the duly eiected and quaiied Boucher or trict, or in, case one of lier Majesty's counsel
Bc-ichet s. shall bave been elocted for one district, and

91. No petition against the return of any as one of the Beuchers to ho eiected by fier
Bencher shall ho entertained unless such Pc- Maiesty's counsel under the provisions of the
tition shail be filed with the Secretary of the fif'! section of this Act, or in case of any
L aw Society at least ten days beforo the first vacancy eaused by tie death or resignation of
day of fliary Terni next succeeding soch any Buncher, thon it shall be the duty of the
election, and shali contain a statement of the remaining Benchers, with ail cenvenient speed,
grounds or which such election is disputed,' at a meeting to ho specially Called for the Pur-
nud unless a copy of such petition ho served pose, te supply the deficiency in the nunîber
upon the ]3oncher whose election is disputed of Bouchers failed to ho eiected as aforesnid,
at iQasýt toni days heforo the flrst day of tho or caused by any of the nieaus aforosaid, by
said H1iary To rm, and no grounds rot mon- appointing to such vacant place Or Places, as
tioned iu petition shall ho gono into on the the Saine maY occur, a-ny person or persons
honaing of sncb petition. duly quaiified under the provisions of this Act

22. On any sncb notice beiug duly Biled a to ho etected as a Benchor; and the poi-on or
aforesaid, the Bouchers shall during to Irst persons so eocted shall hoid offlice for tbhr( i
ireok of the Huilary Term succoeding each eîec- due of the period for which tho othor Benchors
tion, appoint a day for the heariug of snobh have been elected.
petition, and givo notice of sncb day to the 27. At ail elections to take place under this
petitionor, and to the porson whose returu is Act, al retiring members shahl ho re-eligiblo.
diqputed; provided that ail snicb petitiens shall
be finaiiy disposed of during the said llary
Terni.ANETRRSN RISE.

23. On tho bearing of any sucb petition the A NEPIIOBRITR
Bouchers shall have power to examine wit- Wo likie enterprise ; we thinlk we have
nesses under oatb1; aud a summnOus un'der the heen enterprising ourselves in a sînali way,
band of the Treasorer of the L.aw Society or adteeoehv ci~-ehn o hs
under the band of three Benchers, for the at-an hrfebveaelo-eigfrtos
tendance of a witness, shall have ail the force who desire, by enterprise, to do w'ell for thein-
of a subpoena, and any witness not attending selves in their business. But thore are lnits
in obedience thereto, shall ho lable to attacli- even te this, especiaiiy s0 fax as our honorable
mont in either of the Superior Courts, profession is concorncd. Its tr-aditions draiw

24. Any person petitioning against the re-
turu of any Boucher shall dedosit with the tolnssmwa lsladwudh
Secretary of the Law Society tho srit, of scandalized by what is expressed by the slang
te meet any costs wbicb sncb Boucher shall phrasa, Iltoutîng for business."
be put te in the opinion of the Committeo ho- eexr-at
fore which sncb petition shall ho beard; and Soe exr-acular brothren aven object
sncb Coînmittoe shall bave power in, tbh event to w-bat tboy cail the un-Englisb practico of
of such potition being dismissed, toïward advertisiug cards in nowspapers ; but we do
sncb sum te ho paid to the Boucher petitioned net go se far as this, and rau see ne great
against as in thoir opinion is just, aud shall difference hotween this direct mode of adver-
bava poer in thoir discrotion iu, the event of
such Boucher boing decided te ho not duly tising-whichis in accordance with tha custom
ciected or qnalifled, te award costs to the po- that bas provailod in this country for uiany
titiener, and the ceats se aw-ardod shall ho years past-aud the many indirect modes of
recoverablo in auy Court of cempetent juris- bringi ng themselves befere the public adopted
diction.

-95. Tfhe Bouchers shall, on the flrst meeting hy professional. non in England.
after their election preceed te olect eue of their We mnust confeas, howevor, te baviug bcd
body as Treasuror, w'ho shahl be the President our professional feathers somewhat ruffled
of the Society, and shahl hava ail sucb powe rs rcnl yscn rne iclaise
as are Lit prasent possessed hy the Treasuirerrcetyhseigapntdccuasse
of the Lawe Society; and sncb Treasurer shahl by a Barrister, and anuMA, sont te ceun-
bold office util the appointment of bis suc- try practitioners tbroughout Ontario, in wbicb
cosser; and the electien of Treasurer shal hoe jnforms "B)ear Sir" as folloes :-" As
take place on the first Saturday ef llilary Michaehînas Teri is at baund, hy enclosing mna
Terni in each year; provided that the retirmug
Treasurer shail hc ehigible for re-eloction. (each) $20, I shiallb ha ppy te take out your

26. Iu case of the failure in any instance, in Law Certificates, and ferward therm te you
uy district, te eccet the requisýte number of free of expei,ýse."
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This is 1'cheap," not ta say " nasty," but
it is unnecessary ta point ont the objection-
able featuras of this mode of " working up "
au agancy business; they are patent toa ll
who desira, with us, ta uphold ili that is fie
and secmly in the memibars of the cloth. If
there ara -ny who disagree w ith us, we eau
only say that they are s0 few as only ta form
the exception ganerally snpposed ta ba neces-
sary ta prove the mbl.

MULTIPLICATION OF REGISTRY
OFFICES.

It ia proposed ta inake severai new Registry
Offices in Ontaiio, the reason being, wa under-
stand, that the emuoluments from somne are
mucb greater tisan it is reasonable for auy ana
pubhce offlicer ta receive.

Persans holding officiai positions shonld un-
daubtediy ha paid in proportion ta the labour
sud re'iponsibility involved, aud the education
and atiaiumouts necessary for the proper dis-
charge of the duties of the offlice, and we gla-dly
testify ta the efforts of the Attorney Ganerai
iu this respect ta supplamaut the salaries of
the Judges of the Supemior Courts. It would ha
a shama, for instance, Chat a egfistrar slsould
ha paid or ma"eive from bis o6ïice, a salary as
large as that of ona of the judges, and w e are
told snob is the tact in some7faw instances.
But is the ouly remedy iu the preomises the
division of counties for registration purposes ?

The practising attorneys, aud they know
more about it Chan ail the legisiators-eminent
Q uaen's cousel, bighly respectable farmers
sud whatever- aIse thecy ruay ha, put together.
Tbe systemn of puîlig registration divisions
into fragments is s bad anc-it entails expensa,
it causes great confusion and trouble in search-
iug titles sud is a nuisance ta the practioners

wodo the balk of the business witb these
officers. It is suicieut that a Registration
District is clivided when. an aiteration is made
lu the siza of a Gounty. Lawyams congregate
of course i couunty towus, and, instead, of
heing- al ta search titles with promptitude,
aud witb any degrea of pracision, by a perso-
nal reference ta the books sud original memo-
rias, are compelled ta trust ta abstracts or
agents instead. If tbfe fces meccived by some
megistrars are too great, and if a change buis ta
ha made, surely saine otîser remedy could ba
found. Oue proposes ta fund the fees; but

whatever is tjo be done, we hope some Othe,
expedient will be found other thian m-uitiplying
Registry offices, to the great inconvenience of
the publie aud those who do the business of
the public in confection with tbemn.

LAW FlJCIETY-MICI-I. TERM, 1870.
Duuing this Terra lon. Sidney Smith, QGC.,

aud D'Arcy Boulton, Esq., Barri ster-at-Law,
were elected Masters of the Bench.

The following gentlemen wcre calied ta the
Bar:
fDaniel Wade, Brockville; James H1. Mac-
donald, Toronto ; Charles A. Brouigh, Gocic-
ricb; Frank Aruoldi, Toronto; George A.
Boomer, Toronto; William J. Green, Tforont t;
(without an oral). Aiso Ilenry F. Hloll<an-1,
Cahonrg; Fred. G. A. IIenderson, Belleville ;
OSheldon Smith, Brantford ;E, Il. Smythe,
.A., Kingston; G. W. Matheson, Simncee

David L. Scott, Bramupton ; Michael Hlonsten,
Chatham; Edwiard B urus, Sarnia;- and J. T.
St. Julien, of the Quebec Bar.

And the followiug gentlemen werea dmittcd
as Attorneys:

S. R. Clarke, Toronto; G. A. Brougb, Godc-
rich; H1enry Muckia, Toronto; D. S. Smith,
Brantford; E. IH. Smytha, Kingston; Wni. J.
Green, Trouta; G. A. Boomer, Toronto; M.
Hlouston, Chatham ; (without oral). Also
Leonard MeL. Stewart, Ottawa; T. A. Keefer,
Strathroy ; George Brunal, Toronto ; Jna. S.
Ewart, Kingstoun John R. Cartwright, Kim2 -
stan; Peter Purves, Brantford ;J. B. Brou -i
ing, Toronto; Gox, sud ïE. Macdouald.

Tfhe Scholarships were awarded as follows:
4thi Year. F. A. Crysler, who obtained 282 Tr.-eAs

on a maaximumn of 360.
OrdYear. R. M. Fleion,,who obtaincd 234marks

ou a maaxiinnu of 320,
2nd Yegr. Not awarded.
Ist Yaai. J. MeMillan, who obtained 248 marks

ou a maximumi of 320.

E EL E CT 10 N S.

MISTAKES 0F b ýý7-.

Jýqnorantajuri.s ne2nincin e.reusat is a faînii-
liar maxim of the iaw, but its practical applica-
tian bas been the source of ranch perplexity.
Whather, for instance, money paid through
ignorance of the law can ba recovered back, is
a question iauch vexed, aud involved in no
inconsidarable doubt. MVa proposa, iu the
following article, ta examine the English sud
Amarican authoritias on the subjeet, aud ta
discover, as far as we may ba ahle, the mIec ta
bc deduced from them.

Oua of tha earlia4t, as well as leading ca- es
on the subject Is that of BUev. LuoIn'e 1 2
East, 469. * * C

January,
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[iacua-y, 18371.

Lord Eiienborough a-ked the pliirtiff's
colin-Ml lwhetber ho ceuid state any case
xx lic , if a party paid money to acotber vo-
iuiniy, w-ith fuil know-iod1 ,e of the fîicts of

tno citse, ho couid reover it back again, on
accourit of ijs igorance of the law?" No
answ or beicg givon, bis lordship continucd,
th it tlie ondy caso be ev cr beard cf was that
of Chat eild v. J~tcno, w-bore Lord Konyoiu,
rt nisi piet, bcd( iiitiiated somoîbing of the
soi t. "But, w bon it w as aftcrw aid brongbt
hclbre- flic court , othoer circnmustaccs wel-e

r c'id on, and it Iyas se doubtful on w-bot
gi t cd it tcrned that it w-asnfot rcperted."

Ph r icr ," continued Lord Elionborougbi,
on st bo tn!Lon t bc co,,nizant of tbo law;

oiîccw is(o tboro is rio saying tu w bat extent
cionce nigitt flot ho carried. Tt w-onid be

urged lu, almnost ovory case." lue oly caso
ci -ed hy hi-i lordship te sustain tbis doctrine
nis tbit of Lowry v. Jjouodieu,, Donîgl1. 468,
111 w hid b said, "mcnney 1iaid under a mcxc

oci-k f iaw w c endeaN crod te bc recoverod
back, cmi tie ro Bulor, J., ohbserve,,, tbat

ignc iontic jui non erîîsct, ei-." Bnt cri
i xinCtion cf that case show.s tbat it was

oicci u entireiy otbox grc nds. The action
a a: rccght te i-ccea ce bcc mcîcy îaid o11 c

pi] ýcy cf insnrancc on a shlî and cargc, in
wbci tbo însured bad ne ilîtero t, cnd tbreo
cf' tLe justices, Loîrd M îtn-field, Enlier aîxd
A ,bi ourst, J J., wc cf theocpinion that it w-as
againîing policy, and apuinst an act cf paria-
nîcurt, and that, thoxeforo, tho ]aw cciii,] net
auid the p1aintilf in recel ering bock w bat be
lîud paid accercliiig te tho ruie, Pcari delictc
i ichî0o e.ît cccîdio Mradnta u. justice

W;ies did net cocuur, bow-cver, bot said lie
sepic cd the partics heicved there w-as an
int-rosi, and ibat it w-ouid bc vcry baril tbît
a, -nao sbcuid bIoc w bat bli aci 1 îid undor a
inistake. Mcr. Justice Enlier, iu the course
cf bis rexcîrîc, ohsorved tbat there w7as no
bru- toise in nattor cf fact, and if tbo iaw w as
mnisiaken, the rul appies, ignoran-etia jolis

,non emous ît. Thlis observation was clearly
oiter, as ho, w itb tbe mqjority cf the judges,
lxxi expxessiy bol tbo pciicy te ho a gamnu
pelicy, and tic tiransaction beycnd the nid cf
the~ cccit. Stii, it i urged that Lord Macs-
fi-ili ani Mr. Justice Asbbucst wculd flot

buvo suffercd tbe dictoîn to p-uts w-îîbeut
aiiuadivor-,ien. if tbty bual not asseontod te its
coiretnes* It is bsrdly nocossary te re-
xaiui tbat tiîis ar-gument can Lav e b;ut litile

w-,i,,bt in thie con-,ideraticn of tho question.
It wiii be accu, tlorcfo-e, tliat the case of
Bi1bio v. Lîuuoiley, w-hidi is vory ofien dited,
a nd ichio is ", one cf the maini pillhus on
w luicli tle t nlseuent decisicîs cnd dicta ci,

th uhj-, rost," la itscif based upon a very
d utîhîflel fendiici.

Tube caçý cF et O/îeZ v ci. Pectcî, î-cferx-ed
te hy Loi d E1,u-nboî-cuglx, aixd given in a note

1u(c, J., il V . .u .3 iTa tV,,on
" i ri - ~ t r ri J) 5 ( w. i3s.

to Bilbio, v. Lîuîîîlc, neod flot bc uaotiecd lu
fuil, as it turnii on cilier peints.

It iuiy be w el at tbis peint ho refer to te -o
or lui-ce case os cided prier te i3ubic v. Donîî-
loy, apparently bcldiiîg a1 ditiercot doctrine.
The fix-ut is Liar-cij v. Arîundel, 2 W. Blecle
825, w-bicb wss an action foir money bail and
rccivod, aud in w hidi Chiot Justice D)e Grey
said: Il Wlxore xacney la paid by ono mac te,
ancîher on a icistaicçe, either cf tact or of isw,
cr by deccit, tlîis action w iii certainly 1"

Ic Bise v. ])ick.cse, 1 T1. Rl. 2S5, w bore tîeî-e
w ccc mutua] debts bctween twcor c - nd
eue cf tiiom beccm-imîg bankx ipt, tue ctier,
instead cf setting off li-» ou-n diaim, as ho
miglît huave tie, paid the as-ignees in feui

and it w as beld tbat li uîight recoe r an
aincunt corxespeudicg te tbai whlich lie hîuxd
negieced te set off, i n an action for mency
Lad and reccivcd cgciuct tho ass-'tneco Inl
reniloxing judgracnii, Lord Mausfield sid;
Ili i-nire baos aw a1-s Leen, tbat , f' a mnai

bas aoîîiaiiy paid w bat tbe i.î v w-uld i ît liave
coîxpu lied hlmn te pay, but w bat, lu ccqoicy
and in conscience, heocuglit, ie cenet reoer
it bacit ;'' and lie gavec, in illustri-nc , the case
of a ilrht harrcd by the staîîite etof itaet
or ccii ixactcd ini in f ii i icy. Il Eut," lic
continued, Il w boxe mccci is i-ai unilr a
miiske, w bich there w as ne groucci te cliun
in conscience, tbe paî-îy nay rocover it back."1

iboso two cases w-beic ciitd by tiiý plitilf
lu tbe subsequeut case cf D,l)ciîo v.J)i-c
5 'J'nut. 14", acd w erc cemmontedl o iuy the
juîges lu lii ir op-1-nons. (lilu, J., aftei que-
ting the dciaîaîieu et Die Grey, C. J., i ou
aheve, said " I Ncuv, tbe ca ce did ciot caii for
ibis pr-oposition se generaiu* cprcssd ; and
1 de tbink tbot doctriune, laid dowu tO u-ry
avidely and goneraliy, w bore it la net c-iiied
for by the oircuciotaoos cf the case, luý Lui
liffle te ho attondcd to ; at iccot, it is cot
entitled te tue same weigbt iii a case w bore
the atteution cf tbe court la net caiied to a
distiuctiou as it is lu a case fi-bre it is caiied
to the isitinction." Axad cf tue conclusieon cf
Lord 1aMaustfleid, in Bize v. Di /,ýcoec, ho saiti:

"Tncaun t li A Lord Mansfield said 'mri-,,tako
cf law,' for Lord Mansfild list, six yea-rs
bofore, iu Lowry v. b'ooîclicu, beard it said .

"lMîîuy palîl lu ignoracocf the iaw could
flot ho reccvorod back," ami bcd nct di ssnted
from the doctrineo; aud Enlier, J., s-ut by lîlin

w-be bad cxprossoiy stated, six y ears Lofece,
lu Loîocy v. Boîrulicil, ccd w-cnid net bave
sat by ccd hourd tbe conirary stateti wiubeut
noticiug it." fi mnai ho roui iîked, in îissing,
that conjectures et w-bat Lord iMaustiel or
Mr. Justice Enlier w ouid or w ouid net bav-e
doue ci-e wocitii but littie. Lcmd Mî4nsiid
uucbtediy sccii Il îcLtae," andl it can
bardil ho deubied, freux tue ccutext, that ho
moaxît mistol.o of 1wo as w-cii as cf' tact.
Cbhmr, J. iu Brisiirîie v. Jc-et, -aîl;
"?flîo opinion cf' Dec Grcv i.G net a more ulic-
tom, 1h la part cf tue axMciiient ,-lt is a mîaini
pput of the argumxexnt'" i 4-ib C. J.,
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speeking of De Grcy's opinion, said: IlIt in the transaction contrary to oequume el,
certainly is very bard lipon a judge, if a ruie bonvin.
which bie generally lays down is te be takçen ln Stevens v. Lynch, 12 East, 38, tho defen-
up and carried to its fuil extent." "In the dant-the drawer of a bilt of exehang-e w îbi
case of Bize v. DicZi-son," hie adds, Ilthe full knowledge of the faut that the pll"ntitf
înonev ought conscientiously to have been had given timie to the acceptor after his dis-
repisid."1 honor of the bill, said te the holder : IlJ kuiov

Tbus far we have on the one side the un- that 1 amn lable, and if the accepter docs flot
doubted dictons of Mr. Justice Boiter and the pay it i il. The court held that the defeni-
deuision cf Lord Ellcnborough, that mistakes dant could not uow defeud upen thic groun I
of law carnnot ha remcdied, and, on the other of his ignorance of the law wbcen hon madcie tho
sidc, the "lintimation " of Lord Ken1 on, the promise.
dictons (if it be oniy a dictons, which is very The case of Bilie v. Lumley above citç I
doubtfol) of Chief Justice De Grey, and the -was recognized in Goerry v. Bond, 3 M. &S.
opinion of Lord Mansfield. 378, and in -Est Indis Company y, Tïrittn,,

3 B. & C. 280. Neither ef these cases has
The next important case on the subject is inucb value on the question under considcr.i-

thet of Bri8bane v. J)ocres, slready cited. tien. ln Goery v. Bond the defen',daut
flore the plaýntifl, while captein cf a vessel agreed for the purchase of somc sccd, but, on
benging te the squadron cf -Admirai Dacres, its being brought te him, wonid net acccpt àt;
had received on board bis vesse! a que ntity cf on w hich the plaintiff requested himi to tiy
public specie and a large ameunt of private and sell it for bim, which hie tried te de, bunt,
treasure, te be transported te England. 0f failing, breught àt back again ;theplitf
the freigbt received for both, he paid over refused te receive it, and brougbt tbe action
one-third part, according te a usage theretere fer the price. TIhe judge subinitted te tile
establisheil in the navy, te the admirai. Dis- jury: 1. Whether theve was ani agreemcrit

cevrin ttxt he aw id et equre aptins for sale. 2. Whether the plaintiff bcd w aived
te pey te admirais any part cf the frcigbt, hae it. 3. Wbeter be liad donc se in ignrîoance
breught an action for meney tsad aud received, cf bis rigbts, telling tbem Il that, if be sud-1 it
te rcever it back- from the admirai's executrîx. under ani ignorance cf the lsw and impres.sion
The court held, unanimously, that hie could that bis remcdy avas gene, it w outd net ainount
net recover beck the pîlvate freight. Gibbs, te a weiver cf the benefits cf tbea'emnt.
J., on tlie greund that it was illegal te carry The plaintif hdavrit Art e c
tlie private treasure. Chambr~e, J., that, trial was obtained on tbe greund that flic third
wltic/ber iliegai or net, it was the prectice cf question was improerly sobmnittcd to the jury.
the adrnirai te receive bis third part, and tbat Nothin g was said directly about ignorance or
th'ît practice bad the assent cf the goveroment. mistake efrights; Lord I1itenborougb tlîoîght
The point chiefly coînsidered, boxvever, by ail ilere coîîld be île doubt from tbe evidence
the jud'es, respecteci the part cf thne freigýht that tbe piaiutiffhad waived tbe centra ct.
pai(I on the public specte, sud they hcld Jo the E'îst Isdics Comnpany v. Tri/ton the
,ioainst Chanmbre, J., that the plaintiff could
net recover. Gxibbs, J., rested tie case mainly pleintiffs sued te recox-er money pa<t by tiiem
coi the -rouînd tbat tlic moncy, being paid as acceptors cf a bill cf cxchange te the de/en-

tbru~ a htae c lw, oui ne bemccv- dants on the faith cf an insutt'îcient prier
ercd. Rul said: Il We must take tbis peymcnt inciersement, cf the vaidity cf wbich the
te bave been made under a demnand cf igbt, plaintiffs bcd, and tbe defendents bed net, the

ancI tsin tht weu ma dcand meîey me-ans cf judgimg. The defendants rccetved
cf anotîe as,, a mlî//er cf right, and tbat otîmer, the nioney as agents, and before any no/iceo f

wit a ullknolede o th tat,,upo whch the insufficiency cf the indorsement. Thse

tlic demmaus is made, lies paid e siim, ho nover court held that tbe action ceuld net be main-

can reco'ver liek lic scum he bas se veluta- tie, basing their argumients mainty on tihe
rily paid." But, apparently îîcsitating te run greunids that tbe agents, baving paid the-
cotinter te Lord Mansfild's maxim before îee vrt hi rnîasi odfnh
cited, ho seid be bad "lconsiderable diflicul/y weenthbe orydJtîub h
iu s-aying tbet tbere w as anything unconsci- case cf Bilbie v. Lunslsy stfilcieut te dis~pose

entins n Adîiiat acre lureqirin ttis of the question, bot egreed with the meajority
rnenev se be patd te bim, or recciving it when cf the court on tihe ground ebove statcd.
it was paid." Ileath, J., found it "very 31ilis v. -Duncan, 6 B. &b C. 671, cantains
diffictit te say tbat tbeme is auy evidence cf a dictuns cf Mr. Justice Bftiiey, tba/ "if a
ig'noranue cf the iav here," and Mansfield C. party psy rneney, under a nîsstake cf tbe Issu,
J., adnaitted tiiet, Ilaccording te tbe doctrine hie cannot mecceer it back ;" bot that case- 'vas
cf Lord Kenî on, an action mnigbt be main- conccdedly eue cf errer of faut, sud ou ttîat
teined te recever it bac1k, but 1 do oct sec bew atone w as the deuisio based.
thse Yetining this is against bis conscience," In Goodssnen v. ,Sayens, 2 Jack. & W.21
It is, but fair te presunse frem the opinion,,, sud iu ilosAIall v. Collett, 1 Yoenge &? Cnit.
that the case cf Brisbanse v. Decres turncd 232, tue niaxii ivas rep)ea/et,, but in neýitlh-r
upon the distinction ibat there wis ne/bing was it dernaisded.
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Tri Britrn?,qo2î v. Piolrius, 4 Binig. 11, a land-
loi d's receiver aliuwed the tenant tu ma1ke a
dednetion in respect of a payment for land
ta'. every vear for sevonteen. years greater
than the landiord was fiable to pay. The
tenrant assigned bis tenancy, and the laiord,
discoverin- bris mistake, distrained the assigrcee
for the arroaurs. Thbe court bield that hoe had
no rili sot do. Thbe court placed great
stess upon tire hardship of the case, and it
w as rcmarked that 'lthe demand w-as most
unconscîentions." Best, C. J., buwever, oh-
sç red that "it is an establisbed principie,
thrat if rooney be gîven or paid (and settiement
in aeconnt isthe sauie thing) w-ith a full know-
ledpa of ail flhe crrcunistances at tlic finie of
the pay ment, it caunot ho recovered back, by
the payer, citing Brisýbac v. LP re8 as au-
thi, ty.

Thiere is a class of cases, grow ing ont of
sîm1.ir subjuet-xïrutter as tire aber e, anird vhieir
are said by Mr. Justice Story, 1 Eq. Juris.
s;e. 112, to resulve tbemoe1l us into an over-
pa3ument by mistake of la3w or of fact, and
PI obably of the foiruer. In iblis class inay be
cited JlVid1eY v. Guyper'e £eu'poïq/, and At-
qeood v. Lamer~y, cited in a note tu L'ast v.
fi rZbrlro5ry, 3 P. W VnrI 127 ; clînrie v. 0eoi1d,
2 Mladd. 163; ,Srsith v. _41sop, 1 id. 623;
i.' ehula v. Lason. 3 Atk. 578. But it dees
flot appear i ay of these cases tliat the mis-
take was flot nriual; and noue of tbemn pro-
fess to proceed ou the ground of inistake of
iaw. 'ibero je, ah o. a decided coir(lict between

tîeuand the dlecision lu !Bri1nb v. Brigruor,
1 Ves. Sr. 19-6, and BeltL's Supp. 79. 'fhese
cases coru properly undur the bead of private
ri-hts definced by Lord Westbury as follows:

11,It is said Ïgnoranr ier jris haud ecu8et ;
but in thant rna'.in flic word 'jus' is used in
the sense of denoting generai law, the ordinarv
isw of thle conntry ; but whbon the word 'jus'1
is nsed inr the sense of deniotiug private right,
that maxim lias nu application. Private rigbt;
of uwnersbip is matter of fact. It may ho tbe
resuit, also, of uratter of Iaw; but if parties
contraer under a mutual mistake and misap-
prehiension as to their relative and respective
rigbts, the resuit is that that agr-eernent is lia-
hie ru ho set aside as having proceeded on a
conmun mistake." Cooper v. Pfflbs, 15 WV.
R1. 1053 ; 2 L. R., IL. L. Cas. 149.

'fhere is, aI su, a class of cases sometimes
cited as bearing ou tbis question, whlicb, in
fact, stand iot upun inore mistake of Iaw,
stripped of ail othaer circulustancýes, but uipon
other and distinct grounds. Among these
ruay ho enumerated eses of compromise of
dotuhîfýul io,bte,. Tu -Naylor v. TViireh, 1 Sim.
and SLu. V~,Xice-Chanceilor Leach iays down
the doctrine, tbat " if a party, acting in igno-
rance of a, plain and sttlcd principle of lau-,
's induced te gire np a portion of bis indispu-
tabrle proerrty to rruetber under fica me of

corutrrorulise,' a court of equity w iii relieve
bna fror th'e eet of his iitake. But wbcn
a d ýubt nI ue ir aares * r'< t is extreurely

reasouable that parties sbould 10ri mata theîr
diflèrences by diridiug the sta1ke hotu een
tbemr in the proportion wbieb ruay bc a- re.cd
upun." Sc, also, Gibbrons v. euert, 4 -lios.
894; rStockly v. rStocley, 1 Ves. &~ lie. 23.

There is likeuvise a ciass of cases comuîuoily
classed under tbis bead, w bich reaill bave but
sligbit bearing on the questionr. 'fbese are
cases of famiiy agreemernt tu pero..'r farnily
bionor or farnily peace. See 1 Strrys Eq. Jur,
sec. 113, ni. And, as bias beeii said ha Lord
Eilon, lu faînily arrangen.t, an equity is
generally administerrd lu cquity, whU Lit h net
npplied to agreements gencnly: ,St' , g 7;V.
,Stckley, 1 V es. & B. 30. Thbe principal cases
ef this ebaracter aire Cordon v. C'J ce i ', 3
Swanst. 400; I}onpae v. »7î /ré, 1 i", 137;
Ciner v. inn, 1 P. Vu. 23; rS,,, ýton v.
Sialrtterr, 1 e 1k. 2 ; _Palen v. J-; dg,, 2 Hd.
587 ; L'ury v. Cary, t V os. Seri. lit; (1Io
v. C'vlbur». 3 ~ .and K. 7f ;2%ü« v. ieale,
1 Keen. 672 ; Frank v. _Fr014k, 1 Cas. ire
Ch. 84.

'f bre are, alsu, cases, where parties harve
douc what it was flot their puipoýse tu do ; or
w hure tlrey have rot dune lithey did( pur-
pose tu dIo, arrd lu whiel) relief is lei d. A
faiiirr illustration of tue first of' tiiese ruA0 -
taices is w bore ta o are buud hy a ho"nd, and
tbec obiigee releases une, suppusîug that the
otber wll romain hound. lu 'uchi case there
is certainly nutbing inequitable lu the co-
ohligor's araiiug biruseif of bis legai riglts
irur of the otber obligor's Insisting upon bi,
release. Sec 1 Story's Et1 . Jurisp. 124L Au
illustration of tbic seconrd of these ruistalsus is
w bere thre parties w ould bave iiitrodluce0l into
their agreenrent a certain clause, bit omitted
it from an erruneous imnpression as te tlice
effeet of its insertion: Sec Jrriïnbai v. C! ild,
1 Bru. Ch. 92; (eckecrell v. C'1olïïeley, 1 Pbuss.
and My]. 418.

'fle case of Platt v. Bru nf'ye, 24 L. J., N.
S., Ex. 63, is tie must recetit Lrralisb cas o 
have been ahle to fiud ou tlic subjeet. iherc
the plaintiff, tu seenro adrances made tu bine
by thre defenriant, assigued tu hlmi bis present,
and alsu bis after-acqnircd, pruperty ; and tlic
former being insufficicut ru psy tbe deht, tire
latter w'as sold with tie fssent uf flie debter,
w-ho snpposed tbat tlie assigprit pascd tlie
after-acquired proporty. 'fho action w as tu
recuver the proceeds of sncb after acquircd
property, and juigrent given for delèndaut.
Pollock, C. B., said tbat the plaintif, having
assentcd lu the act, could nut recuvcr, althougli
it w-as proved tbat tbore w'ss a ir.istake in
point of law, or a misaît lu point uifause.
Park, B., tironglit hoe iust ho hounri by a
uistirteouf las', but tliat point w a iminaterîal,
as the jury w ere nut satishied that thoe was a
mistake oflaw; aud it was said that the debtor
bad dune nothing but wbat ho ougbt, lu jus-
tice, to bave dune.

ïfaving giron tbe Englisb cases wbich decide
or conteur dicta tblat riitaises of lau' are nul
the riject cfl relief, wea iiiow re1fcr briaflY
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to tihe E n.lish cases holding a contriry doc-
trine.

W c bav e alrcady cited the case cf Choaý/ield
v. 1Paxton, ttie opinion of Chier Justice De-
Grey in Frî v. Arundel, IlW. Black., and
of Lord Mansfield lu L'ize v. J3ickason. 1 T. R.
285. It bas bUen arÏued, with considerable
force andl piausibility, that Lord ElIenborougý
did not regardl the rie laid dowsn by bima in

kiSov. Lîîcîley, ante, as of urîlversai appli-
cation ;and Parrott v. -Parrott, 14 East, 422,
is cited to support the argument. In that case
Mirs. T1'rr-ili had executed a deed appointing
thc disposition of certain property; bot after-
ward, baving ma:dc lier wiil, referring to that
deed, hll cut (oil lier naine aod seul fron tlle
&d1, sa irp flint the objoot cf it w as foliy
accoi.npliied iu ber w iii. Lord ElIlenborough,
ir, deiivering judienct, said : "ir.Terrili
mistook eithci- tho contents cf bier will, w bioh
w-ooid be a mî,takeof cf t, or its ic"al opora.
lion, w bich xrould bo a mnistake ini law ; and,
ie eitbor case wo tlîink the mistake annulled
the cancllatLion. And," bie added, Ilthat it
being cie iily esblislied. tbat a mistake inS
point cf ,rct mu-y destroy the efeot cf a cao-
collation, it secios difficuit, npcn principle, te
say tliat a ms.talle in point cf law shiîul oct
bavc the scne praio"Lord Ellenborou.-h
ise refu' cd to extenfi the doctrine to exceo-

tory cciîtracts, and hield that a mistake of lav
wia a defense to an actio on a more promuise.
Ji", ',ci t v. (Cinpioîýc11, 1 Camp. 134; sec also,

1? , s v. lory/a, Park. Jus, 163 ; Ohristicie
v. Caimi)c, 2 iicsp. 489. Tbis doctr' ne is irre-
concilabie wiith that annoonced in Stevenss v.
Lynch, 12 Last, 88. 'ie case cf Accher v.
l'ie -Parti; f L',igland, 2 Deugl. 637, is some-
tiuîo; cited as an aulbhority on this side.
-Nuthirig o-as said in the case about mistake,

ti,îiitherc eviîîcntly w as a iniistake cf law,
and tho duci ion must have proceededl mainly
ci flic grouud that it could bie relieved against.

Iu Lau-tido i- v. Lrtnsdoon,, Moseley, 364,
Lord Chanicellor King is roportodl as saying
tilat the iraxii cf the l'ss igneî'antt j ui5
non, e2oi-uic îýt ,vas in regar d te the public; that
i!;onorauc a ocot bo plIcadefi in excuse cf
cr-oes but dîd not bold in civil cases. 'Fie

ao ore f this report bas been donbtcd, bot
itd has .rbei cv înpe-.ed, and ChierfJustice

Mlar-iiil in Heu-t v. liaexmoniere, 1 Pet. U. S.
cocf it, Ilthat, as a case in w biclb relief bas

beoc granted on a mistake in laxv, it cannot b.

TIho cao c f L'rigliam v. Brigicum, 1 Vos.
Sen 1'6. and Beli's Supp. 79, is an important

case oni ibis sido. The plaintiff lîad purcbased
aur estîte wiv aliroa'y beionged te, him.
undier a îi-stake cf law, and the court crdored
tbe defendanrt to refond the money, holding
thai "tiîerc w as ai plain mistake, snobi as tbe
cour:t c-as w nrranted te s-elieve against.' Iii

Pi i v/ eb iîc-i,8 P.Wmrs. 315, a daogbter
ma de loer election to accept a legaâcy in lieu cf
birr i phîua 'o part in the estate, Linder the
coin of Lonidoni or othuârsaie. It appcared,

very clearly, that sbe did this under a raistake
as te bier legs1 rights, and Lord Chancelier
Talbot said it secmed biard that a yng woinan
sbould suifer f'or ber ignorance cf the law, or
cf the custom. cf London, or that the cîher
side sbouid talas advantage cf tlîat ignocranice,
and rolefi acccrdingly.

In 111, (Cai/y v. 1)ecaci, 2 Riiss. and tLjyl.
614, wbere a busband had renounced ail! daimn
to bis deceased wife's prcperty, on the sup-
position that bie bad beon leppiiy divorced,
frorn bier, and therefore nlot hiable for bier debts,
Lord Chancellor Br'ougbam saifi, IlIf a man
dees an aot ondcr ign-,orance, th-, renioval cf
whicb miglit have miade bim corne to a diffor-
eut determîination, tlhoîe is an end of tue mat-
ter. Wrhat lie lis doue, w-as done ii : rnc~le
cf laxv, pîossibly cf fact, but, in a case cf' tlîs
kiîîd, that xvould hconîe and tho saîie tiiuîg.''
The saine learu ed j ndge in 011,liïïv. Oc ic
3 Mvi. auîd Keen. 76, ren'arked, spoakiing cf
the distinction between error cf Iaw and orror
of faet: "IThe distinction is sorncwlbat more
easy to iay down iu gctnoral tonrus than te fol-
icw ont iii par ticular cases, eveli as regards
the application cf tbe ruile, admitting ît te bie a
correct one, and I think 1 could, wiîbcit mcl
diffioultv, fuit cases in xvbic a ccurt cfj uslice,
but especie-lly a court cf cqoity, wonld flnd it
an extrerneiy liard matter te hold by the rile
and refuse to relieve against an error cf la-w."
And tie master cf relis, Sir Johni Leachi, lu a
later case, ('ocî ti-cil v. Oluolmecley, 1 Younge
and Ccli. 418, said that "lno man cao bie hcid.
by any act cf lus to confirm a tie, uîîlcss ho
w as fuIly awi-o at tbe lime, ot only cf tu
f-ect upon whiclî tue defeot cf title depends,
huit cf the ccnsequences lu point cf law ; and
bere tbere is ne preof that the defendant at
the tinie cf the acts meferred to w-as aware cf
the ian' on tiso siibject." We bave already
qucted the meiîîsmk cf the saie judge iu -Naylor
v. TFic. The priniciple that relief may be
afforded, in cases cf more mistakes cf law is
mecogniz ed, aise, in the fclicxving cases : JOVl-
Zan v. Willan, 16 Vos. 72 ; On-ioiis v. Tyi-cr,
1 P. Wims. 3'45 ; Tai-ei v. -Teincr,2Il Rep. iu
Ch. 154; Pi-cii s v. ]Jleccclni, 2 Bro. Ch. 150;
L'dnard- v. JlcLeary, Coop. BOT.

From tbis cursory exansînalion, it is cvi-
dent tbat th q1uestion cannot ho megarded as
settled by the Eugiisb authorities. Wbiio tbe
prepondorance cf snob autiîcrities seenis to ho
against relieving mistakes cf law, it xvili ho
discoverod that many cf theni did flot necos-
sariiy invoive tue question, and were either
iu fact dccided, or migbt bave been decided,
upen other groundis. We believe that tbe truce
principle te ho dedirced. freni the cases pi-o
and coiL, and one which strongly cornmends
itself te our notions cf ight and justice, is
that laid dowxn by Lord Mansfield in Bize v.
Duc/ne-son, 1 T. IR. 285, naneiy : tbat if a man
bas actually paid w bat tihe law would net baveý
ccmpelied hima to pay, but wbat in cquîly and
conscienice lie cught, hoe cannot mecever it back.
But w'aa' money is pc-id under a msisake,,
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which tîrr was ne greund te claire in cou-
science, the party mriy recover if back rigain.

lu anothor paper we shall endeavor te col-
leet anri examine tire Arrericanl authorities ce
ftice questiori.-Alna?ïy Larw Jourreaý.

IPTMOROUS PHASES OF TIIE LAW.

TITE IMMOR tLITIES OF W IctS.

Mari las a natural longing te perpetuate
iieiself; bis likes and lus dislikes, bis aum-

bitions, lus iduas. Ile dreafis te have bis
naro flie out, aufi fesires nmale offspring te
kep it clive. If bois a lînk in a long ubroken
chaiii cf fîily, lie sliiks at the reflectron
that lie îîîay ho the lrst liiilk; andfibene arises
tlhe o ,tîblish;Iinouit of au inheritahie order cf
noUlity. A1 îove ail lie clirîgs te material pois-
sessions. It is, a bitter thoughu te mest men,
that erliers shetil pluit the fruit of the trees
w luth tlîc3 have plantefi, aed tbrive enfler the
roofs wliich they liaive rearefi, amnd folloiw the
Nort sita:r lu sliips wbich they have built;
and so eu-, bestoe s bis naine ce a forest or a
graft et angles, another ereets a block cf bouses
and cali it aller lm qlf, andf the third nails
tbis caime tii the brocri stern cf a stcaisiip.
Tlic firsire cxists in ail ; it is oniy a differerîce
iu irîeaure. Napolcon desired te founfi a fly-
nasty :S3mith banves bis Influa-rrîbber business
te his sens, and directs thaf the firin shahl ho
Scairli's Sans. Iu others the desire lias more
of Iiita-itirepy, but net mucb less cf vanity;
crie foinn ds i liihiary randf anrtiien enidues a
colieje, but both iusisf tirat their carne shall
bc attachefi te the gift. Feu- persons eau do
oven as simple a nhieg as gir c a book, ivithout
ivririri their' nu' re as donior on the fly.leaf.

Expocrlucce bas tauglit mari tirrt seener or
iater ire rmust gise rip bis possessions, but hoe
cliigs te the powe o f controiling wrhat hoe
leax os hbluf bue. lie w'auts te bave bis xvay,
andf irrite aibers feel bis power, even aferh
is durit. Liike a trustee cf long standin,b
gr'ews te con-ider the fend as lus ow'n. Ie-
stea f e I eirlg lu.5 irterest in tire property
e hidiei God lris periitrod bini te aceumîrlate,

,. isufrýactuai'y crel, hoe net only regards
it as bis ors , but endeavors te irnpress the
stauip of lus cwe rship upon it atter death.
Sa, e hile iris bouies are slowiv rioulderiiig,
aid c uttie ci-op the grass thart sprirrgs frorn Iris
d îst, lire stili bias a boue cf contention amng
b:s descendants or beneficiaries, in the shape
cf an estate burdenefi w ith (conditiorns, or
liafed i ith intricate trusts. Noce but the
lawye rs crihi lîim blessefi.

It bas hcîr a grav e nieraI and legal question
wictiier a man lias a rigbit te, effeet the dispo-
sitloir ol' is prorcrty by w iii. Politîcel ecerie-
raists have dufored ce this subjeet. S,',hah,1 I
ruut do xx at 1 w iii witb my ownu? asks eu.
-But anotleri replies, y ou bave ne more rigbt tei
direct tbe course cf your prcperty after yocr
deatîr th, ar te fictate the policy of geverret
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You arc done Nvith eartbiy socielies, and al
yen bord fIls back into the comuron tund.
Society listons to nman's pleadings for posthu-
meus power ornly in a measured dcgree. lis
rigbit te make 'a w'ill is ex crvivhere attended
by limitations, diforing aceordin3g te the forni
cf the goernment or terrperamcnt cf the' pee-
,plc. lit soec counitri"s thc rul I first cerne
1 ,irst sorvofi" I is adopted, and primeoriturc
obtains. In othcrs th-, testator m.ay gh e te
w hem lic chccscs, but nct a- long as hoe chooses
-for Onet longer tban tyve lives, fer inistaince-
on the theory that te control bis estato for
tIvicc as long as hoe posses.sod if is a sufficient
rorrard for gctting it. Iu othors, hoe is ro-
stricted in the ebjects cf houiefactiorîs ;for ex-
ample, if ho beave a ivifc or child ho cannot
givo more than a certain proportionr te religions
or charitable uses. Je ail commucities ho is
prohibited freru deprir ing bis w ifeocf dower in
bis Ostato.

At first thought cric woulul supposa tbat thre
iaw xvould car e bot little concerning the- dis-
position cf a rman's bodly aftcr fleath. The
law serrîetiimes bauds the horry parrts cf male-
factors oser te the surgeons for the instruction
o f sturdonts anfi thc w arîriîg cf the evilly dis-
posefi. Buit if a juarn proposes te do tis for
bimiself by w ili, tic law, mites a great fuqs, andi
even suggests that the iflea argues iusanitv.
It is, related cf Ziska, that, as bis ed flrew
noar, ho commandod that di-umis shouri hoe
ruade cf bis skie, in orfior that, tbough flead,
hoe nigbt speak terrer te bis enemnies; lie voricld
have nmade a complote drumn eorpse cf himself.
In the cae of cf Mrga ve. Bo~ys, the testator
dex i-sd bis property te a stranger, whlely dis-
inlioritiug- the heir or nextÉ cf kmr, and durocted
that bis exoeutors sbould Ilcauseo sorue, partis
of his boweis te bc couvertefi into fiidie-
strins, that ethers sbould bie suhliiiiuo into
smelling saîts, and that the remaluflor of bais
body should ie oetriflidi lenses, for optieai
purpeses." Ie a letter attachefi te bis w iii
tire testaLWr said Il The vorid roay tiekç this
te o bcdonc in a spirit cf siugul'îrity or whiim,
but 1 bave a niortal aversion to fuerai pernp,
and I wish ruy body te ho coni erted ilîto pur-
pe ýes nsefui te mankiefi." Thbe testartor iOs,
sboxcn te have couducted his afr1irs wiitb great
shree dress and ahility, aed, se far froin beieg
imubecile, bie b'îd aie aus boe r'egarfled by bis
associates tlirough life as a per 'ou of indispia-
table capacity. Sir Herbert Jenner ]Fîî-4 me-
gardefi the preof as cet sîricient toe stablish
însanity, it amourîng te uothing rmoro than
eeceentricity, in bisjud-grnt. Judgo Redfieid,
frerel whese werk en w ilîs I quete this case,
remaries on if Il Tis nmust ho regardofi as a
mest charitable view of the testator's mntal
capacity, and eue whiebi an American jury
xverild net ho readily inducefi te aflopt. IV6
do flot in8ist thaf the mcrc absrîm>di,Éy aed ir-
revereuce of the mode cf bestoxîing bisý ow'n
bcdýr, as a sacrifice, te the interests cf science
and art, in se bald and lac fnl a morde, qres te

re egarded as p7eîï.ory cvidcnce cf 9]oeî,,toi
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obeîsvcteun. But w e have no besitation in
saying that, a jury voulet bc likely always to
regard it in M/is liph t, in the case of an nu
natural or unofficious testament. And are
are -not topee ta sy it should, sot lie go."
(What! that a jury should find against evi-
dence ?) Il he commnon sense instincts of a
jury are very likoly to le-,di tbem right in cases
of this character. The inu who lias uo more
respect for himsolf or for Christian huril, thon
this will indicates, has no just dlaim to the
regard or respect of others." W ith great
defereuce for thoc learuntl writer, 1 must differ
fromi hlm. Ilow eaui the laxv refuse to execute
a testator's xviii, so far as il is uot tainlan fui
or abhorrent to morais or contrary to public
poiicy, uuless the testator hc pros ed to have
been of uusouud mnd ? Suppose, iu addition
to proof of his cloe intellect, the objects of
bis bounty xvore unribjectionable or praisoe
w orthy ; suppose hoe sbou-ld bequcathbhis
esate to thec Arncries n Rible Society, for in-
stance; shall ne defeàt bis viii boecause ha
aiso gives his bouies to the New York Medical
College ? Refuse to cyccute that portion of
bis nvill, perhaps, as agaiust good morals sud
public policy, b)ut don't luick up thc wheat
witb the tares. T"he disposition of this testa-
tor's romains w as undoubtedly repugnaut to
mon's flurfelirings, but I1 must c 1fc sec
notlîius improper iii a great scientific man, like
_Agass'iz, for exaniple, bequeathing bis skeletou
te a university w bich ho bas doue roucb to
adloru. If ho sbo-uld die ab sea, it wol ho, a
mucb more sensible uise of his boues thian to

ive lhemn to tie flshes, althougb bbc latter
auîgbt w el conuýider sncb au eveut of poetic
justice ou one xwho bas reduced so mnauy of
their tribe to skeletons.

When a mais come's to me to bave bis imili
draw n, and propose's to make bis bouuty to
bis -,vite depeudent on ber Ilrem-aimdung bis

w 1dn, abvsa s feol au ardent desire to kick
or otherwise ex-illy entreat tbat man. I am

ee:lsable te0 couvert sncb a beathcŽu. If 1
fail, iny ombien to oct on my aforesaid mus-
cuil o impulse is w boily oxving t the restrain-
in- poweor of diuine grade. A good tbhiug for

sul mon to- ri emember is tbe golden miec:
Il býVasoca or yo wsould thiat others sbould do

unito you, do y e even so unto thons." W ould
tb ýy hike to bave their ricil wives beave sncb
ivilis bebind thmni? The w elkiu w ould riug
xvitb tbeir hon la. 'fbat mou eau go eut of
life leaviiug sucb 'cestamneuîary directions is au
ex idence of their fleuire to, perpetuato their
jeaiou,v, asc wcil as their mcmiory and w ealth.
Of suecb il carnet be sacd,

Tbe good nou cdo, lives after tbem;
lice b,îd la oft juterrefi witb their bonn-s"

Perbaps, quiteý probably, the very mioney s0
gruidgiucly bestowxed came fro n tihe wife ; in-
deed, it inay have been given ber by a, former
husband ; or the nufe msiy bave earned it lu
teacbing msusic or keepiug a boarding bue
snd sveekly hauded il ov or to a mecan ýpÎirited

wretcb of a husband, w-ho nover did au boucat
hour's n'ont lu bis lite, but baving livod on bis
xvife ail bis days, la bound that no other man
sali ever have the like temptation. I have
noticed that sncb mon geuerally contrive to,
get their xxives to siges off al their dower rigbt
lu their life-tinse. So thore la no inducemeut
left for the poor creatures to ha extravagant.
Somo communî'des bave hadt tihe good sense
and maguanimity to deciare sncb devises void,
as being in restraint of marriage, but New
York bas not arrived at thait pitcb of moral
elevation yet. Our state lias beon bbc pioneer
ina ahl other reforma coucorning the rigbts of
married ivousen, sud oxv avives anmong us on-
joy pecuuiary privileges in a ager degree thon
lu any othor state, I beliex e, aud lu a largar
degree tban their husbauds. Why thon do
w e yet robain tbis beathenisli concession to
the joaiousy of batoful busbands ? lu a, com-
îuunity whebre the rigbt of a wit tfe hold sepa-
rate property is not recognizel, Iliere rnigbit
be some pretext for sanctioniug the pi-actlce,
on the backneyecd argument that a second hu,,-
baud miglit w osto the saviun-s of the firaI; but
wbere abo is constituted equal 10 bier bushaufi
lu respect to rigbts of property, this reasoniug
fails. What right lias .any mian to adjudge
that bis w idow shahl not mairry agalu, or iinfliet
a pecuniary penalty on lier so CO]ilg Allthe
pions expressions that tise language is capable
of, cannot cover up the xvickodness of sucb a
provision. It la really blaspbemous to invoke
the- naine of God lu favor of sncb a testamnent.
God doos not bless jeaiousy, onvy, batred, en-
foreed colibacy. 'T'e spirit of sncb testamen-
tory dispositions is avel riliculed lu an olcl
quatrain svhicb I bave carried lu my memnory
for seine years:

"le tlie name of (led, amen
My festîser bed to mnv wife, Jc n
Ai o msîy carpenîter's sa w sud liaumer;
Until sue tnarries; thon, G&oc dainu bier l"

Only one degree loas meau la thea habit of
xvreakiîsg postbumllous Vengeance ou a disobe-
filent child by "ceutting hlm off xvith a shilling."
Oua may possibly ho excusecl for a hasty oct
of this sort, but xvben the deliberate judgment
approves it sud lets it stand, it argues a screw
looso lu the testator's moral nachiuery. Wbiie
ho is writing or readig tihe guod wurcla at tie
commencement of bis xviii, xvhy doos ha not
recaîl suuclry expressions of seripture: "Let
not the suni go clown upon my w rath ;" "Ra
tbat bath no ruie over bis ouvu spirit, la liko a
city' that is broken doîvu sud aithout xvalls ;"
"'Vengeance la mne, 1 w 111 repay, saith the
Lord t" Undoubtedly cases coeur whîere chul-
den prove perm-fanently unxorthy of parental
benofaction. But 1 am spealhiug of the coun-
mon cases, as, for examîsie, xvbere a daugister
marries a mon abom ber father dislikcs. Such
a ona camne to mie once to have bis xviii drawn,
or rather a man avio proposecd to cnt bis son
off because ha bad inarried a avoman xxhon
tisafat ber difinot approx e. ' i l o a
a plain farmer, who, avîsen J asked bis roason,

,january, 1Si 1.] N. S-13
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for this course, roplicd: " Well, I haint got saine and divide the profits in certain propor-
nothing again the gai partikier, only she's a tions between the Anmerican Tract Socicty, tho
schoolmarm." "Well, what of that?" "Why, Airiricu Homne Missionary oociety, tho Ame-
shie don't kuow nothiug about housekeepiug !" rican Bible Society, and the, Marshall Inflr-
Tt was evident that it might have been bene- mary, the latter bein, a hospital which hoe had
ficial. t0 the old man if he lîsd failen iu with a foundcd. But the architects of tinis remarIe-
schuulm.arm iu his young days. What a w-orld able scheme had heard that it w-as aailnst our
this would bc, now, if childrou were compelled laws to tie up proporty for miore thiai two
to marry as tbeir parents sbould dictate! lives, sud so tbecy providcd that the trusts
Iiow much it would add to conjugal fideiity were to continue during the lives of tivo young
aud lîappiness 1 Look at France, where such men usmed in the will, and on their deatch the
marriages are substantially the ruie. It would property was to bo sold, and the proceeds
becomo nocossary to erect a divorce court at were to ho divided in the like proportion
onîce, w ith a large number of7judges, to relieve among tbe samne boeficiaries. 'the court field
each othor. Another frequent excuse for dis- the trust void, sud that tlic esttp descended
herison, is muorali miscourduet of a cbild, espe- te the next of kim, subject to the diretion to
cîal1y of a dauI-gb)ter. Fathers ougbt to be seli sud divide on the falling of the tîvo lives.
extreincly deliberate lu such s decision. If Tfhe court lu enfet decided that the businiess,
Chlrist could pardon iMagdaen, a father msy of the religions societios ves the printiug1 of
pardon bis erring daughter. Espocially whou tracts aud Bibles, aud not of cotton cloths
ho cannot say that ber straying is not the re- even religions pockot handkercbief>ý, calculail
sult of inherited passions or of dcfective oMoral for the meridlian and intelligence ol heathcn-
teaching. ',Let hlm that is withont sin iimong dom, wouîd not- snswcr. 'The Home 1MiNsion-
you cast tlio flrst stono." lloxv humiliatcd ary Society, being uniucorpo.-rctod, dd:, not
ought sncb,,, a father to foel, when perhaps ho participate lu the benefits,, of the wvil in auy
is in the lit-tht of siuning, under tlio prompt- degreo. It took eiglbt y cars and Cost $30,000
ings of his pissions, evcry inonth of is life I to estahlish tbo legal m maning, of the w 111,
I)nring thec prevalence of neg'ro slavcry in this whichi vas a very diflbî'ent ineaulue fioin w bat
counitry, 1 noticcd that the Men Who ivere the the testator intended. Peirh'nps the resuit was
inost fearfol of tii, conseqnences of " amalga- designed by Providence as a rebuke, for the
mation " and loudcct lu their denunciations of scheime w hicb the testator bî,i c nntriî d to
it wc usualiy those w ho field the closest miuister to bis vanity, by carry irg on bis
ssociations w it1i females of African descent. manufacturiug, estahlishnment s long as, legniiy
So, I bolieve, flic meu Who are filc Most ",son- possible after bis deatb, xvas frustrated], w hle
sitive " about the lionor of thecir w ives and the pnrcly benevolent objects aime weroiecf-
dailghters, aud mnost sgt to go tr'mporarily fected. fls trus-t lu Providence wca- armoec;
crazy, sud shoot people, are those Who prac- bis trust iii man was hcld void unci r the stal
ticallv bave least reg-ard for tlic bonor of other tuto.
meu' s ivives sud daugliters. If there is tiot noie, thoe'e soine t-Ime o PI te,

Ex on wben s nian bas no dlaims of f.-tiiily a special dcpartmnent in lustic asx lu for
upon hitu, lie eau hardly ho content with the treatment of lawyers who bove hxcon'
mnaking good gifts in secret; ho must proclaim insane lu tlie investigation of the law ci i-lji-
thein. An inmusing in-stance of a nuan's pride table trusts and religions use-, aud esp -cially
aud -pioîy living aftor hlmi May ho found lu ii fice endeavor to ascertain w bat is at present

Ieoogv. 3fcr-shal, 23 New York, 836. the rule ou these subjeets lu tbis state. 1
Thbis was au action to obtaiu a construction of bave f00 suuch regard for illy 0win mensn inui
a xxiii. The testator, au excellent sud pions that of nîy readers to attempt any1 aiviýys, of
inasu was a manufacturer of cotton goods, on the legal situation of these leto- but wl li
w liose afiveutures the Lordl bcd sîoiiled, aud offér a few suggestions upon them u a moisi%
w hoso w ealth cousequently loonicd rip lu large point of vicew, or ratlier a Iea~ur~point o~f
proportions. Beiug eue of tise cairliest and X:Ow, for law and morals arc e b ou-d together
nîost extensive mauufacttîrers lu tho country, t1iat it is uifficult to separate thecm.
anud ju f,ýly proîid of his imaterlal success, sud Some philosophiers teachi tliat every huma i

h{-:uMg also eliildîcas aud w ithout kin on this action, everi if it bave the seinhïan~co of chi;,r-
sido of thc occan, hoe rc-solx d at once to per- it'y, springs from scllishncess. Tlue, if 1 fzive
po uate bis name aud comrnemorite tlîat libe- a bcggsm s sixpence, it is not oe 'on of thse
raîity toward charitable aud relig'ious objects beggar, but because it coufers pies ni ou ni--
-for wibc hoad alws3 s becti rernai kae. So, soit This 15 a bard xiovc of buiuan naËure,
-widb the belp of su attorney, ho concocted aud but hss some plausibiiitv. It could 11-grdiy
i( <t lind film, as a, henelicisi fuud for baif s ho ou tlîis theory alono that a î-ich, nîiu im-

cO~~ f law-yers, one of the nio,,t singular wills povorishes bis family by giving bis etst o
thatit ex or entered into the heart of Lîan to cou- found s chur-ch or au hospital. Soine othcr
ecoue. fis scbemne 'vas, lu a word, to have bi's influence must enter into the oper,,,tiori, sucb
,executors carry ou is miýanufactuiuin business as fear. FTie church men bave aiways hîad
fui thei benefit of religiouis sud charitable cor1,o- such powems cf persuasion, that it bas been
rations !Ile Ieft bis mianufaeturing establisb- round nccessary to check tiicoi hy io3al me-
moent to bis executors lu trust to carry on the strictions. Poverty was inculcated toc-itn

14-VOL. VIT., N. S.] LAW JOLTRNAL. [Jantiary, l S M.
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orders cf mouks, ne doubt the botter te fit
thenu as o''os At ail avents their bcgzing
bxs alwas been rcmirk.ably potent and at-
teudri !)y i".est reru'irkable responses. 'They
bave lprcývai' -d on moribunfi aud wealthy sin-
iirs -ribas much certaiutv, if not by the
saine rncain, as the higbwayman iii the ballad
on tac' coachiesu; -who

"Ptt an ounceocf load lu bis nob
A nd pîwîed on him te stop."

Swinuburnxe, w ho is opa of the most enter-
taiîng w%-riLers- in tima world, gives, in bis trea-
tise on uilis. the case of a moi k, w ho carne te
s dying gentlemnan, te make bis will. T1he
mnk r. led the gentleman if hae would givo
sue a marer sud lordship te bis menastery.
The gentleman ansxvered yen. Thon if hoe

w- gil e. sîîch and sncb estates te such sud
sucà pu co uses. The gentleman ansn'ered
yeaî te tbc'n sîl. The heir-at-ltw, oheerviug
the covetouîru ms cf the monk, aud that ail the
est ite w ould I L giveno froua hlm, asked the
te,.'tator if the moult was not a very kuava,
who ansre red yea. -And ripou the trial, for
the renson ahove saîd, it was adjudged ne wiil.
'The Noew Yorkic izslasure miy bave read or
b ird cf this s-eue, for in 1848 they euacted
tlý,'t tic testaineutai'y gift te any benevolent,
charitable, scientific, or missiouary society or
ce, 1iratx')r shiail ho valîd, nl mss the wiiii be

ex h-2 -( at least two înentbs prier te the tes-
lotr' datb ; sud, if hoe lave a w ife, ehîild or
e-uthe gift shall be '.sid te the exteut of

onw-u--iortr cf bis estate, but neo more, lu
1860u tiC e'ctent te w hicb sncb bequests are
vahId wai- enl'rgr'd te ou" b-vIf the tr'statcr's
estate, r rd iiterury sud religions associations
aud rorpor',tin lieuluded wvithin those pro-
vin "ns- Thbis ýw eud ha'.e ho n au awkw'ard
prov;s:ion fo, "lie bc"uevoient gentleman w.ho
s-uc iii, désire te leavr' inouey te _portior' de-

'11Kýig ld aids,* r sd !et his own daughters
idîw iu <furi c-reduess for uvant of portions;
rend te tiir' cther person, with a nautical pas-
sion, e Le should yearn te set up a posthm-
m0o i11/-îé rit," copeliig bis boys te ''pad-

dlx. iîer on caner' ;" or te a ihird, w-ho bav-
lxx" t- u esc in lite hy ''the root cf ail
evii,'' -iouid, w'lxen desîb approachod, con-
to1m, la'e bestow in-g lis estate te plant s oa

gîrI(irden,t Ieaving bis daugbiers to fade
ré' e rIloe'.rs, sud bis sons, hatviug sowed

ue xid orts, te go te seed mu peijury ; ail
of w hich te-tamoutary seher-ees have bacc bm-id
te c sice whihin the definition cf charitable.

SI.testatxrs ougit, te remember sud act
up)oî tue adig~e, " Cbaiciy he4ins at homne."

'Ihose w'bo huild np great Creligions trust,
te thxe excluison cf family, sbould thiuk ripon
the scrii turo "If auy provide net fer bis
ou u, aid spccýia-lly for thein cf bis own bouse,
b'e bath denued the falth, suid is worsa than an
inuciel." If cr w'ere te br'iieve aIl the elergy

r ýtut. 43 Eliz. ch. 4.
,Jcexox . Saux tMadd. 2i57.

J, i 'ity v. L'edell, 6l '.x . 11,

tell themn, he nmust couclude that gifts to re-
ligion are the best pecuniary investineuts hoi
eau make in life. They tell us that the more
money one gives aw'ay, the more morxey ho
will get in return. Now thre are two objoC-
tions to thîs argument of the church. Fjxrst,
it is a very sordid and mean appoal; aiud Sel-
end, it is flot truc, ini a, pecnniary seus,~ ",,o
him that hati shall be given." One sbould
give to good objects according to bis mealus,
but lot hiju fot be urgcd by any sncb appea'l
to make an extravagant or disproportion ste
donation, how ever deserving the ü1bjec. Lot
him flot bie seduced by those convenient blank
fermns of tostamentsry gifts, wbich the great
reli4-ions pnblishing houses put forth on the
covers of thieir publications. No initter howV
pure a mani's motives, hoe has ne right te ignore
the dlainis of blood. It is possible tl.ct ho
may hoe ab'rorbed by religions zeal to sncb1 an
exteut as to deuy the faith wbici hoe w ould
advanr'e, and in his efforts to couvert the
heathen, ho mnay become worse than an lufidel.

WVheu a man is about to die, hie ought te
forgive bis enemies, but occssionally -,ve fiud a
will perpetuatiug the testator's spite aud seuse
of eartbly injuries. Sncb was Dr. Rowlaud.
Williaims' recent il. The testator w-as a
contributor to the famous volume of "(Essays
and 1>eviews," published in England semae
years agi, aud author of the article tlbýrCin
eutitled "B1uusenr's Biblical iResearches,"1 On
accooint of whicb hewsprosecnted before the
court of Arches, convicted aud sentenced te
suspension for eue year-a seiitene afterwardls
revoked. Hol was once professor in the Col-
loge of St. David's, Lampeter, South Wnler,
but having some difficulty witb the f&culjty,
hoe exilefi bimself to a neigliboriug towu, vhbere
ho died, leaving in bris will £350 to tne townv of
Lampeter, one-third of the income of w bicb is
perpetnally to be givon te the town crier ("for
makiug proclamation once a year, about mxid-
summcr, on a market day, that I, Row land
Williams, nover consented te the eloction cf
George Lotiellin te a scholarship in this coi-
lege, but in this as lu other things 1 w as fouliy
slaudered by mon in bigb places,; be'c'uso 1
lovefi rigbteousuess sud hated iniquity; there-
fore, I died in exile; but while unjust mon
prrittbA me, 1 kcpt botb the nccdy stiflont
by bis right, and defended the alis of the
sitar of God." It romains te ho seanr wbether
this direction will bie exccuted. Shonld it hoe
appreved, it aveuld beceme a bad precedent,
for scores of mou mnigbt adopt the sanie ixecu-
biar expedient for perpetuating their censura,
sud it would thus result in a crying evil.
Market day alone wouid net suffice, uer mid-
sunmor's heats, but every day, Snndays net
excepted, summor and winter, wonild be vocal
tvith the uncherubic officiais, Nyho continually
woîîld cry.

The last tbiug that is doue te a man is te
bnild a monument ovor bis romains. A fow
thouglît- on bequests for snob purposos w.ill
formn a fitting close te tbis papor. 'fho topie
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ios iscîta sgs td te o.ny mind by thse testa-
mont oF a dlisringnisised soldier, reccntly de-
ceasotin 10 ici tîsere îs a bequest of $50 000
for n rny-u-,'ry monument. It bris been heldi
tisai thei croction of a monument te perpetuate
tise meinnry of tise donor je not a ciscriicisie
purpose: J11lilo e. Psrtsiticni of the ïlsyiaes,
1 Sack. 180. Tise question arises, is sucla a

homes-t to be applauded, even if sustained lu
courts oflariw'? Can it aniswcr riny useful pur-
poseo? Is it not a monument te tise lestator's
vanity ? A monunment rit Tisermoypl or

B'nlsr ll, cnmmernorating a great event,
and < -'-ted isy a graieful people, incites tise
b -'ioldoer te patrieîisr. A tmonument te arn

inivba, ro, prevideti it springp from the
g-ratitudîe of otfiers, is an appropriate oftoring.
But is 1<. net bettcr te Icave tise erection of
5t5ci a m1onunaent te tisat grateful peopîe or
thIseo tnourning relatives? Of course 1 amn
speakittg of very cnîtly erectinn. lltsw je

.suci:r a b"eet def'nsilsle in userais, whenr
LT -7,rsî's, ensis bis acres unlealoti, oney lie rit
Ils" lent cf tise costly pile, andi heuseless

w- retm 11e,, n a 's cowoer undor its shelter to «<Crip0

tie nos ti w issd? Let tise great oquestrian sta-
tue ie set up, tison; it will otsly setrve te ce-
sntnd tise nioralist of postisumeus jsride tisat

gas on isorse-aisc, w bile living, povorty hbi-
bils a foot.

Ots r",Odirn tise foregoing it strikes me tisat
it is net strictiy "Isumnorous." It sountis more
liçe a sermon. Bat a sermon on bs-gai niatters
is a Isunorou, id-ea, andi it xrny go for wisat it

ils woet tis as humenrous or serious..zlibany
Lawe Joursnal.

CANADA REPORTS.

COMM tON LAÂW CHlAMBERS.

(Iis-, t sltrmr.s '3u',Ev, r< <Lc

Cet s-a v. Tri.p

lise. Os' MOINToAes, Gctrntitt«e,.

eittachmenrt eo dbts.

A ,tte il' -non-ey wa sest Ëty ar fatirer te his son, tie jtsig-
555eiSt debsut, as a gift, t sec 'i a bt sk. fief eris ay

cos snrrts isf tise bai t tite jtssi nsut debtsr, tire
etnsiosn or sdito bt iteit an ,stctîiii n eder and tsui-
tmou s PSY nOC oer. Tlie et t-'r wae, ise(i t sCite 11th et
'rti , t rit ,.a dat s t cf ee the baîts. o'' iy, wlsere
tish-s r Os !dd, wrs ,dvt ed cf te duosit.

ld tit Cse arnernt cîsid i t- be atttclicd.

Sîý 'tit te SOrtier il irt tieteirnit lb ift, arla tIsee
foe il cco d nec te teekcl uoa as adebt.

[tliittrtbcrs, Cupt. 9, 12, i870.-31r. Daton.i]

Tise executien cretiltor in tisis casa ebteineti
au ertier attacising a sum cf moniey alieged to ho
strfindig te fthe ot e it cf tise executien deister, lu
thse agersey cf tise Baink cf Moutreril rit Cobeurg.

Tise proper name cf lise exceculic nieht5tr wae
Fredericis S, G. Tisarp, but ho wrie suent as
Frederick J. G. Tiarp, and tise mouey was saiti
le b' pctyble te eue J. G. Tiscrp.

[January, 1871

[C. L. C'ham.

The mocey lied been sent frem En'gland isy thse
father te bis son, thse excetion debtor, but there
bad been ne communication isetween tise Biank
and thse execution debtor on, thse subjeet.

O'Brien, for tise executictu deistor, .slswed
cause.

1. The garni 'secs are a foreign rprïi,
aod a debt caunot bc attaclird in their Itands.
Lundy v. DirJrsen, 6 U. C. L. J. 91.

2.' There leno debtilufriet. Tisesumu fmnîney,
even if intended for tisis debtor, ie a gift froma
tise fatiser, and bas nover been etaimed by the
son, nec bas there been acquiescence by him.
Tise son could net sue tise Banki for tise mney,
and the father could recali it.

Osier for tise garr. shces.

Dr. Jlcltichael, for tise execution crcditor,
supported tise sommons, cniending tint tisero
ras a deist, wisicis conld b-' attarhcl

Mr.Drt. tnotice enlly one of tise ob3ec
tioe riade in this e ns-. Tise julnot rcc

ie ceqiitreti iy tise etatute ta sow ,htrot s-cen
person la lideted'' to tise Job~t t tor.
ft je conclu. ively estiishujeiseti thast nu buch on
applicatiosn tisere rmust ise a i j s< deist fions the

Tise 'act sisowu ini the case arr ns fol!tows
Tise tmanager of tise Biank cf Montrea airt
Cobourg was notiffieti, on the 3Oîis August iast,
by tise mnager àt Montreii, tat tise Cobsourg
ageîtoy was credited by tise tnriteipai Banttk et
Montreal witis $839l 83, ouc stount of cele J. G.
Tisorp, deposited iu tise Union Barnk cf Lotndon,
in Englanti.

I tink it appears tisat tise persan normeetisl
tise judigtet deistor. aunt I titis it, ots tno -Liyda-
vits, tistt tise rnoney isat isre depeeltti for hlm
as a gift frota isis fatiser: titat on te saine 30sis
day cf August, Il'immecliàtely atfer " tIe mana-
ger was rdidec cf sncb cenit, ise was sereti
witis titis garnising octier and surmntt. Tise
order was issued on tise I 7ti August, tlsirteen
days befoce tise DBank rit Cobourg wae sdvised cf
te depesit, attd prebalsly befoce i trait been

received by tise Batnk rit MontreaI. It doe<s net
appeor wlten titat was. Tisen surcly ne d"ist was
sown wisen tise erder ivas issucd. But supp ose

tise order not te bave heem issucti tili Pefter tise
reccipt by tise Cobourg a.gency, ne o îtnc
tien isse heem madie te tise judgmeît d"i.tor isy
tise Bank, nor cveu an entcy te bis c-e lit (so fir
rie sbewn) in tiseir books; airt if 'ry poinet i..
clear rit iaw, I sholtea e<y it le min or ttent tise
depeelter lu titis cas"e caulti ruvoke trie autisority
te tise Blank te pay tise jindrrltvtt tiebtor, et riny
lime, until semettning bia Occunreqti te create a
privity loetween brm and thec Basnk.

As te whetber tise Blank could ha meïd3 garni-
sisees lu tisis preoeetiing, 1 tic not say aeiytint.

Tise attach'ng order wad somsmone te psy cv-'r
must he disîciarged, ivits e sets te tihe girîsisbees.

Order accrrerdinygh.

I -VN t-. vfl., N. s.]



C. L. Chain.] IN RUE W-ATTS AND IN RFE Estciry. [C. L. Cham.

IN RE WATTS A4ND lx nu Esîuy. of Ontario, without having firet obtaineti a license

f.'ci a e bqor eeisri j)lii li 27~ 2 ~ author-izirig hlmn se to do," as provicied by the
cep le V c>p.22 Cii.) cricriijjeoi '~ act. 'Ihe act provities tb'ct these locenses shall

Tiechoe pîvoswc>rc cousitcd of sulîjing intoxieating ho issue I upon the certificate of the cl',rks of the
Iie i e. hein , torwnship wherc the sile of respective teunicipalities, which wero enapowered

i~~~ 1t f<<.tcr u ile issne cf icelsus cýere Prio- to pose hy-laws for granting the cor tificlates, and
tc~e 2,<ic r he eîe ciuceAct oif 184, 2i & 28 Viîe.

t nd a. , i ci csîcraîîd seoe the, conviction, siîîî for deciaring the ternis and conditions upon e luth
il( it, iL bei cisîc c tan for selicg iiiior the iceuses shall issue.
eà hier a titejis ,oas gi, ni by the jestices te thse Nîsw, assuainr a complaint to te malle for

Au lh
1  

<ii fi v ts of certiorari to e toss thecton- selling spirîtucus liquors without a liceilse, 1 ain
ti- li, ir tiril ois f quashiiîv thi swas reucd; net at ail prepared te say that a convictio<n wlîich

fon ccci if tLua tee cvi ,ii sic tid have bîccu itder the finde that the accuset is gnilty of îlot cifeuce is
Lai r1etc, et of 184 aiid net uuder 32 Vie. cap. 32 bad hecauise ho may have atiduceti evîicurce whie'h

(tilt:3 , n ielida]c
Qe(, , , 1t--ile tht coction te outd uet be supported as Shows net oruly that ho solti the spiri tuons liquors

it I ii without a license, but that hoe cuuld net hav~e oh-
S i, i t sttc ogi 27 & tS Vie. cap. 13, sec. 36, titte tieiahcne eas isisece chht

cii , the iil of t rtioiaii a cd apj cal, s cert[orari iiay tie iesbcuoisisewspoiie
beic 'I i ci1ei tiscre il ait absecei oi juidict iin iii the hy a hy-iaW.

C ili gi jutiit, et a conv ictioen 01ii t fice dcfcttiiO Sie the passing of 32 Vie. cap. S2, any scie
i i iictc c, bit tint nttil ise. of intoxicatirtp liquors lo in effeut iliogal as matie

T e Chitaimbers, sept. 12. 52.-wyne Ji~îa . wtotlcne nesth cuît îs epo
Tes ere applications for wriis of certiorani wtotlcne nesteacsdhstepo

te roui ive two several convictions, whereby the tection not only of a licence, but aise of a hy-

ai ove naie i parties score respectiveiy cenvicted law of tise mnunicipatlity auîhoriziug the samne.

ofslin ýiqilors le the township cf Ernle îcwn Why may net, thon, a person bo cens icteti uedcer
wîtiitîe ~32 VTie cap. 32, for soiiing witbont a licence,

Tii' appUlctions wore supported hy affidavits wiîen the aceused produces a hy-iaw probibiting

slîowiîî the cuohiîionses, wiîici cisîrgeti that the insteati of auithorizing the issue of a licouisa
ti -dci'ldOwti'tohr wnyassuo Iarn not at ail proparecl te sly that dicte b

dispose cf intoicating lilquiiswithont the license anything ln the poinît ruade, eveu if the meagi'-
requiiied h' , has se te île, anti coeîrsty te îhe traies hall conciusiveiy prepareti sud retucntd
hy itw <if tle coaprce'aion cf the towshlip of their conîviction lu the termes of tiseir tosmeran-
Lînestowa. pîchîiirîg the sie of inuoiiating dam; but it le saiti that lu tact they have retururd
liqiot iî. Ernestt wli " ' anti c memorantium doteti a conviction wbich sets eut tue hy-law arad con-

30d h .iny. 1870, wiiicl w te sigtîed by the cou- viots the parties of seling liquor lu violation of
-iiiî ýiigistra es. whicrehy ït was said tirai the hy-iawý.

nfîer lies ing îlce videiice, they a(3e Igeti that Ilowever, wbether this be se lu foot or net, 1
each of tise sisove patieis respeotiveiy isý guity do net enquire ; hecause il s qui te apparent that
of soit iii,' iito-ticliti ri liqeets ln the township of the chargle agaitîst the accuseti was of sehing
Lrnestowr wîtliout a licCuise witii the iast liquor without auy legai warrant te do so, ant in
twîuîy isys, fiot lu deittince cf a iaw forhiddiîig il Now, ru

Tliere àl re olo 'cifilIalit sI ivitig tlIit hy-iaw whatover formi the motgistrates naay benve ex-
No 1, o1tiae yeor 1870, passel hy the 

5
tiunicipai pressed their conviction of thai effcîîce, 1 eapre-

<'rîîcýl oi tic townsip ef Etnestown. cii tise lTth bond, if oun appeai ho net takon away, tuiai tise
Jant1llry. 187,, wirehY tiso sale cf iiitoxicatin, conviction wouid ho amndtahle lnder 29 & 3o
liquers, Iinî thse is ne cf liciisCs fer tue purpose~ Vie. cap. 50, that lis, that the charge whi"cj was
il prailibited witii the townîship of Eriiestown, hefore the uîagistraie sheulti have te ho tocard etn

lndrl ihe ïjiiiy if tue Temperance AVct cf the nierlîs, Ilnotwitbstanding any tiefeci cf forin
11 G (7 & Vie7. cap. 18). The alfilivits show or etherwise lu tiieccuviction," anti, if nocelsary,

tiis t e a ' aâ o c iii h ua.tigiy law, ard tisai upon the pariy compiaineti againet heing feuid
ilt wîI, hrieglit une fcilte notice of the magis- guilty, tue conviction weuid ho almentiet, se as
trstes ai tihi ieariiio of thie respective charges ' te coîîfos'm with the foots iluei The inieler

Tii' groend of tii application wcs îlolt the tiien, if apîsoal ho net takon awcy, heing capable
rssirii su juin cf tue justices sbowed the convie- of bcbng amendeti on appoal, I de not think ibat;
tic-i, -<i h ste ii'2en nclo the staîtet of Octatie a ceriiorari shoulti issue. But wbeiher tle con-
32 ie te 'n. bwiereas it was centended ilmat victicisb hondter 32 Vie. cap. 82, or 27 & 28 Vie.
the' cii titii)' 'biiel have heeu undor the Act cf cap. 18, therc is tie appeal front ibis conviction
1861. -'1 k 28 Vile cap. 18. te any court. Now, it wonild ho defeâting the

}it~e<,QC., fer tue convicding jusi ecs anti ei3et cf tise statuto if, uctwiibeic<nding they
tIe tir oicuier, see Cuse. deciare that there shail ho ne appeal, stili. a

friess(d seppoutti the application. party shîtulti ho permitteti te remoe a convic-
tion for the purpose cf qnasbing it lu respect of

GYi iN t, J.-The point mode lu faoer of tue a motter net appcaring upen île conviction itsolf
applicaunts le, tiser a person caîrnot ho convicteti te bie a defect rendering it bati, anti whieb, if the
cf 8eliiog ieîexiîcoting or spiriînous liquore wiih- appeai bail net heen teken away, would have heen
ont a liCense in the township cf Eruestewn, rectifieti on anl appeai.
hocause, by rocacîl of tue by-iaw, the ieeuing of 1 de net think that iboco write cf certiorari
sîrci licelis0 le prehhiloîle. shoniti ho granteti, except lu cases wbiere ibere

lu ray opinion, Ohero le netIîing lu tbes cases appears te ho an absence cf juriediction lu tbe
te justify tue issehng the writ. The statute cf cotîvicîing justice, or a cnviction, upon the face
Octaneo, 32 Vie. cý 32, s.1, enacie titat "ne person cf it, defective lu substance.

shahl seil by retail ouy epiritucus, fermenteti or Ilere the appleants lu substance admit that
cîber rîonuï,,cturet i quors, wiîii the Province tbey bavo soici the spirituous liquors contrary te
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laie; t'hot is, withont taving seu a license as
ni J iO i'ci of Saisloal OJnder tU o circncs-
stonctj i see ns wcy ini ihicli they osa Uc pie-

judiced b U the forte o etheU conviction, vhatî'ver
it may Us, cvein thoug Oi ifbc in terms for selliog
withou, a liceoso eottrary to 32 Vie. cap' 325
and 1 ci e'ofore ihscharge the sunscionses Miltt
coq"', te be poid hy the respective applicants,

WVatts anid Kaîory, to tie parties calci tapon te
.show cause.

SI'NCLR.c V. Cîîcsnerai.

,j 'utia eý( i /5/ iii t.

- i-sWL seciaiiy cadorsed' for iî Cen st on
t i . ut , o.iut for protes fharges n . an

ah, < ' siiri nin t/as n flit ,es t) ii in c -esi,

[i rioibt ', sept. 15, i 0 Ir i a.]

'i]w as % motion te set acide a jndi riýt fic
hi, aity.

Týý virut if sninaes ra9s cacci l en lorscci

tO Uahs of soheat...'$21,(000 ()0
Legs paii... ...... 23,îW7 00

...... 623 0
oU t.rf' drofr protostei.. 1I 32

XAn io. jhiiOci.ioicil interest on tUe latter
ao i'u nî.roi ne ihc It Jonce, 1870.

. ngi 'i *r wu sirti un il fait of appear-
i. te fo'r the" *f31 32, ani iîîfcst.

It insoU, ýer that the ir.torc't anti the ex-
peas' of proteur wcro not prnpociy thc soN 'et cf
a sp2o'il i rs'mnnct.

llr Qd , Qc., showic cause.

_Dr. coiîi on0tra.

Mrc. IITON. -Fir-t as te the li'ro 't. Ester]
v. I.'N an J!roil>cy C'o., 12 h. C. C. P. 404, is
czar'iy la pot, te show that Ibis eoilorscîncat
lu worrnaîîncl ae te thc iotor'st. Tlhe Oliiof.iostice
StJ L(p 40>I), 'Jr lias btrome ce settîci a prae-
t!cý te riloiv intorest on n-l accounts aftec thc

pro'îs tiras for paymcat has gone hy, uni parti-
call tnp acc thc balanceocf an acomet, svliolî
itipo5/N tiiet trio arroants on ech silo arc ruade
a c alid ouy tUre i fereace cletîcci, tU ot J de

noct tckz ie lioul treat the c'aimt for iratgcest
am sirhiog thec spociai eniorseorent ; cii 1 Le
the, legs inclinci Io interfere eccoose th-, obQee-
tien i ,ý patenti on the face cf the coli, ani a avrit
cf errer seul therefore lic." That caisc goveras
eh: s, ttUonigh it is troc tii t upen a cefecence te
tIre ister, ha culi net aiiow thte iîîtceet on

sria dlai, thongli a jury culi give it.
T11ei as te thse daim for tUe expense cf pro-

tp'f. It is te be ctîerved thart tUis pcctcst is for
noir'io'pîoocand is vcry like thc notinig rc-

fore I h in ogea rs v. fluai, 10 Ex. 474. Ttce
plaiariif conli. eniy recever this item uoen a

rpca oc il, stcwing a contraet te acccpt,
aithorii" Lis di aft, andi is in ttc nsturc cf
aniiqîii&ntei deLmages. Iii is nlot lîke theo cas ocf

a special endoreînt for ftc amonait cf a Mii
or ntote, and fer thc o 5 uenses cf protcat for non-
paynnenl, la w1ihcase tin eioôrucmcoýt cf the
cot cf protest sionli bs gi cd: Cui). S'ai. UJ. C.
cap. 42, sec. 14.

Ttc caseocf lAc' Bd> r cf Si/oci v. 1Tin n ,
4 Prao. flop. 331, 'wen eo annie, is ccally a
decision, ce far as tte prescnt poitnt is co-
cecoci, that the plaiatilf nulght e îirropniate pna'-
Tacots la a particolar way, ai cccLiag more. I
have îcfeccsi. te tUe Qs lg'ioiît papers, aiii thîe
eniorseracrt is tint ply feor $301, 11, tire talance
due cri a bill cf oxctaîîge, svii w"u' suroiy gondl

I do not thiok, h con poss uily ho hell tlt't thib
cta of .$1 32 cocul te specialîy endcrncid, r

con it Uc caissdl.
Ttc ju3 gnie'ît most Us Le, a id'e, uo n -

onrit cf 5s. c> ste-eUe defeniit te Miag no
at 'on.

ENGCiLI1S H RE POiIYZ.

C1ROUNî CAiSES10 '

Trcc Qît: EN v. WéLsrBuf-i (s.

fs>'a//t> ( to s a(>1>' îylt tt"'

On an inic'
t
'oiit ftr om> dihuîttsrtil

thnrriii bit ina sold iituv t i l aC t, if
clonc by one adsae, tittid 1t la i ti iii tii t>
but it îîny 'se siuahitat ià wxco , loneah_ ' a tii i
tiroll g,

Tint prisn er and L. býhi la>' n >rs, ltse Lt'' P onr .
ri'> for a tdi -stiti c, f 1I ý, 1)ýi si ,p ,î ni i
lotioa, an at/u tn to e, tln>itt"î al d th
Us cýliid innnstni roa/ n,s I-f o arnpion
annd L. Tins pi >î' o' rtodti W' (i li 55 i..'t
cf ai brancîroftt tlia'îî ina1d. taî iOnla: '
dou. titi. t îî tir iiit in t1' n n , > i.. ttA
I..eandtbyetrirîtr iiin>l> na yI.
tii t t'. Wo',1 ilrîîî r> l'r >' .i i tntt ap
O inc hp Ini ) t xi t: i 1 i>n i tii t i I -t,
ooasritînçîi-' Jtittii inn/. '' r., to

f lie eXsot ii 1 1î c t.
Tins ptirise xVi'ad" fqer ns,> ti .nd P.

tochen, a and -Fi andi L. Vi. ci aisi e 1-ti i in-
diftint nas fclnntld ic - ]z iI 'e boortv î dc
Si & 32Vis. capi. t1, tw1'it IL~ cn ttrs c ls.

ciarîlrb i icai)osirly l ibie ta t (tîiLn t>raits if tir t, a
notl c tti

Hnel, ' t i, 'ný 'runsr r tro a con. .I i c', for vî, c tuh ef
pisa>'er roundi b' aînîd

i . . Rt, 15W 'i. Pl.La]

Cage ctateil Up Brett, J
T'io prisaner, Ja:nos3 W aortort, îdisii

t' fore cae at ltno soor iss' a zds i>rct in 18i70,
for tte WVest lliilon{ of Ycks..iire ai. I Q eh;
apsnac chargeo cons; ir>îr. "'le :cî n
chacgei, aîacng otter cosit-, tii i trn ptii t-a.
Liai. tiv fnllp cerîspircîl w i h orne J1 i olt IW. c
tarton coid crio W. IfI. Pepy' , ty i.'ve:s U''l

moans aod di vices, te ciet a rîi t.fr>a'] tueo
pros 'caler, S. C. Listtr.

It cppoaced. la, oiien s t1li tr]i pi i.oî' ail
Liser siero, la 18G4, in crner'tiîp. and r' ci 'ni
en a part cf ttc pactiieasimp houri n ni Diii] iana
la Sa xcnp, Up tiiore se ;nga pi îrn ut ii net] i

that ttc prîscoor Lai. piton ratios, aoLilrd g te
thte terras cf tt tas

1
irn ni'nrlr ni,, f.

isso.lution cf the paîtaenu U.p io,'uve' t Li i'f

and Listoc ad lEst ripou na o iti-solt' o in
acceount wael Uoc tiLtn ici- iatonl'o pat-
nec"hip ingreenat, ofth li 'ia s'i'u iii
andl iiat cc îcti:g te it',i -ti o wo1À» !'
ivicici, on sont icsoir i »o n ct .i'ii

18-Voý,. N. S.]
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tiens boiwou thc prischer and Lister, cfter psty-
ment of pfiîriereliip liabilities cuandiliat the
prioînor, je order ta cliat L ister, bctd aprecti

cwiih bis b.ïether, Joseplh Werlunrto'u, subo n an-
aeA 19'. lîrtuorsltip busines.s ai Uchbigan, anti
csith W. H1. Popys, a frienti of the prisoner resiti-

eig t Cuologne, te make it appoar bey documents,
purporing t.a have passecI betweeni Pepys ard
Josep 't-bXfburtoui, oeid by ontris 1n the partîter-
sliip books or accotnts, modîe unîder the superin-
tondence of Joseph Warbîrton, tai Peyps ceas
a cedctior te the firmn for uconcys advanced, and
Ibot by reascu cf sncb documents anti entries
ecrtit partîiership prcpoity secs to be sittidrnwu
anuit b h îcdof te Pepys, or oibera tee abstract-
éd or kept bck, se as te be divided beticeeiith1e
prisonor iud Joseph Wirbnrtou andi Pcf ys te
ilte eclcusion cf Lister frent ouy intere.î or lid-

vntce in or front or in respect of it. Th9e jury
upcn tubs evidouce bounulie pî'isouic guilty of

the conspiracy ebarged, and 1 ttiînkiz rigglily se
fonat, if, lu point of taw, sucb au ~gcnel
mode by o partner ceitb snch ait itnt to defranti
bis piîtiier of partnersbip propcrty, and te ex-
cludo hîini eutirely fromt auy interesi in or a(lvqan-
tage front il on sncba occasion, tbtat te te say,
on thc lakieg cf au accoinit for thie plir-posP of
dividing tbie partnership prcperty ou a diss('u-
tiou cf the pariiersliip, by misi of fa)se Ciuinie
lu ths panînersbip books, and false docuentsci
pnrportiug te bave passed ceiib a supposeti eredi-
toc cf the firm, te a conepiriîcy conîl cry to toce,
for cebicb a prisoner esa be crmiîîiîily coîîviictedl.

lThe olfecce, if it be eue, wss fnliy co)mniiteti
andi completeti before the passing of thte stalute,
by w bich a patner eau be criniîîîobiy convieteti
fî,r f 'lonicuasiy siealing partnersiiip property.

I reqnest the opinion cf the Court of Crîinal
Alpp'al weioer the verdict fond in thie case

upoîî the evidence se stateti, es-suuiig sncb ver-
dict te 9e correct lu poinît of feet, cou be sue-
tainod -. e as te support a conviction for corepi-
racy in point of lace. If it e'îu bu., the convie-
tion te 9e teffireced. if il canaint, the conviction
te be set acide. 1 reservedi the sentence to be
passeil on lite prisocer.

JJ9~(B lïiit/elier ietith hino for 19e prisouer.
Tiiere is ie eenspiracy, nless there is a combina-
lien by tien or mac te do oil ilbegat ac, or t0
de s, legaI oct by illegat usiealus, and boili tiiose

cimn~are cecnting in the proseitt case. Th9e
l ilcnfor wblcb the prisonor was indicteti

su as i itplete bsýfore 31 & 321 Vie. ccp. 116 cime
loto foe. B'y ibat oct, o pantner Whbo sisals or
einb'ozzls ony cf the paî'tnersbip eifecte ie made

libl ta counvîiction as ifl'e vinces net s. partrier
loni apart fr ont tbott oct, tbere ceonit be ne ilte-
o-,,it hin e1n wt atesi rp ya

w,y donelin thei pristnersH probsp ose
beiguilty cf on immoral aet. In 2 Lindiey on

I'arnîenîlip, 8' 6, itis saitithai ibere te nemetbod
iuy cebich on ordinary firm cou sue or be sued by
ony of its metmbers, either ai lace or in eqnily,
andilit follows fromt Iis-'' 1. That ne action,
aIt. hse can bc brongbî by eue partner egitinet
iniotiier for the recovery cf money or property
piiyable t ithe flint, as disiinguislied frain the
îporlicr sîîiîg. 2. '1bat ne crinsinat prosecution

is-sta.r~înab1e by oue patner agiu"nt aîîotbee' for
eln lsi e m'ly Iiovule ibhe property of the fir-m.''
Th-, ca s of Rf. Y. E'ons, 11 W. K. 125, 9 Jur.

N. S. 184, is then citod , vdtere a partnser b
nierepre- w ted the pcrtnis' op accounts, andi

tbereby obt îined mûre thain his sbcr" of the
properîy, a s bild, not lhable tî oriclioîn fur
obtaining Mare"y 9y false pretenece. This cae 
was d 'ciadd upon the grond .1141 tbe prisoner
oxily obitaited bis own, that 18 t0 . cy, thie part-
nr.brsip proeriy, and. the pro st cas. e ou ai
fours with it. [1311ETT, J.-flore tbere cea' to be
ne resuit of the frand tilt after the dl'' o!utîin ot
pirtnerý9ip, andi the ctfsct of theiPi Loner' s ýoct
v'ould have been to obtain not his' own, bat bis
partner's propcrty.] [CoexruiN.i C J.-There
ceas a censpracî ta do som0tîng wbich, xii. n it
took off 'et, wonld be an illegal ct ini et"rî songe
of the word 'The ci iinality of a um u'lo
mn' it be judged of 9v ils restilt if carried o11t]
Th9e p]îi oner vexe gnil(y of no cc(tio>.;.btle 'sro

%i ar, nct cehieh, iU dinie by one alone, is n t
1cetionable. cannott lie 'round fo anilirnLi
for coîiiira cy vi n duoe by tio ior Mjore.
h1uiler, J.. giîir'g jo igîn nI ii i i.f* e wt
3 '1'. l" 51. Says, Pi. ")S, IlIf cii xx ie ebe
g'xilîy of ant odounce whilîi, if byi' t ,îwo,

bî. e the -nt'ect of ulaît.ttoci-

,,iay ho le civi!ly liable ii n il f e repa-
rtion of do niig 's at the suit of C' p(i s n ia-
jiired.", HIce the îîinrled hi t 'i t ln b

a p.artner, ao t lb e es s no Ofime at ihb eh
w ouid( bave b,,t os able ta anî %ct on fo r epPra-
lien of dims -'es.

dilaul, Q C. ( Viiihan %vith hirn) for the prose-
cuusu, iras rot i'a!ed Upoil.

Coc1zcBues, C. J-I lira of opilnou thit this
convictün vins rilît Lloyeibat the iaw of
Eiigland t'os furilher titan îbat of oth 'r cieni-
tries in boldiing tibet on Ici wvlîieli, if donc iîy aine
alers, ceonld not nccke Ili l iaole to the îiinl
law, may becomne ant indictable offeîîc if carrie I
out by two or more aicing lu comi 1

iîsion ;but,
if tbhît be se, the presetît cse is most certîinly
not une in wcil 1 should desuse te rQstî.ict theO
operation of the taw.

Tbe prisoner is indicted for h' ieg unawruly
conspired c19 th hrs te clieat andi defianti bis
paîtner. '19e offence char-cd ceas cemirreltted
before, tbe passiug of the s7ainte 31 & 32 Vie.
cap. 116, andI it bas beeu conteudeti, ou the part
of the prisoner. iliat because the nct, if commit-
ted by bimt atetie, ceoulti net bave liera a cridnil
offosuce, ho canc be eciivicted ; ad fur-tier,
Ibat if it is enoughl, fot the pnrposeocf lbîs pro-
teeution, thet ibe prisonor shonid i ave cominiitc
au ittoJgat ci, it 111051 be illelgal ini ih c 5-nse of
being actionacble, sud tlîat t1bot eleinsut is <,.o

-wauiing. 1 canuot ngrce svith the aru'iinbn that
the act must of uscessity bave beem a ci-a
nct, if donc by con atone, andi I tbink il mevy,
under some circuuî.,iîuces, be eneugli if the oct
te uulaeefui, iu the sense tbat it le a civil wrong.
It appoes te me that it is net matetic s bheibcr
lthe eeuspireey bcd reference te a dtissolutiou of
partnersbip, or te the sbere wbicb eacb pantner
ceoutt latte ou a division of prosent profit. '19e
inteuI ceoud lu eitîer case be au oquat ceroug te
t9e etbsr portuer, teuding te deprivo libt of bis
sbare of the profits, or of the pae'tusnrsbip pro-
perty. Lt ie elear tbat that cvoutd 9e a civil lu-
jury, sud would be ceithin the ordiuary definition
of censpiracy or combiniation of two or more le
cerong anotber by fraul. and fas preteuces. lit

Jan uary, 1 S'il.j

En-. fop.]

[VOL. VII., N. S.--19



20VO. II, . .]LAW JOURNAL.[Jnry 18.

Eng. Rep.] Taiu GREAI WE5TItON R SILWAY CO. v. TA'LLEY. [Eng. Rep.

was a conspiracy duriug the existence of the
partnership tu dIo sonaethiiag whioh, upon is
taking effect, would bo illegal in cxery sense of
lIa" word ; nd assuming for rhe present purpose
that no action would have heen tarought, there
would rertainly have been an equitahie remedy
on the dissolution of the partnership. 1 think
that the faels of this case being it within the
lirinciple of the anîhorities wLich have decided
thut an oct not ernalainl one person acting
nlunc, rnuy hucoase 'so if carried out hy two or
moro uctiiig in combiuation.

Convictfo 7ffl1aa27.d

C0 5 IMON PLEAS.

TanE GREA WEîVSTENo R acWAs Y CO., Ap4peU ailla;
TAL fY Weepodeot.

A p-i, 'a 'Pr ii th, C. Wý .Jia'ta f'rm lit alt--hai te
R ad 1, tou', is , uiýti ,iautý !,b ùoto cIs cail ailla
tui at Srrw odan, iiý bp uc ttc iai !nor )riirlaineiit,
lahfil ta id Ilala rm igu, sud continced his jouria'y
il a ' c a aiia"e. Wia ýL tb trai a rru d lu London,
the ru wsaeuas a' outd lu thi. etrla'e i wLih i t
li b ,n ffaced at Chelteniuin, but it haci beel eut

îpci, and thce aittcit' ai re geine.
u s a u1n b, thnt pa ocaî"er caau t he ('oinaiy for flic

tile ne, el cf ie art'arles, the Jtury k und tlut tiLeve lia
la i ,,t' cse ona ie silaiuhLif"a paît, but net oui t ut

frelb il taaerl iabay of flue ruaaap aup sica s, tir r
tne unas îialaic a, iidil, cd by tiie imlia c ondittiona
tu at 1 e 1senges'rs bhould use r, asoable, cure, and tiat
'as thie i ;s cas due ta lai îîcglect alusat, the verdict wias
tu bce aturcd for th, tcoipauy.

[C. P., 19 W. Rl. 154.]

Tis was an appeal fient the ju Igosen of the
Counsaiy Cuurt. Tue action was tried in the
Masiebovuie Ceuuly Court on the th cf Ociaiher,
]869, and ai verdict was gîveu for the respondeait
"cr C]63 113. A new trial was suhceqaaeîtly
graaaatcd, and such now tral cause ou for heàrana'
on the let of Decccrber, 1869, hefore the dcputy
judne and c jury.

TIse îulliciug la a statemeut cf tise parliculars
cf claimr . -For' tiat the dlefenduils were ecarriers
of p'acscngc'rsand Iheir leogage from Cheltenian
to Rleading, aund tiat thei defendants, on the 27th
day of \lsrch, A.D. 1868, pronuised for reward
paaitl to thent hy the petitiener in that h'half, tu
carry tise petitioner aud hie lulgage aafely and
seeni cly fa cm Cheltenhsa te !Reading, yet the
tlefeudants did not se convey the petitioner's
lugïpagc saifely aud securely, but entirely made
deftult lu se duing, wherehy the petitioner was
depa'ivedl of the said luggage, and was put to
mniah trouhle and expense lu eudcavouring to
cliluin the same, and in providing other geods in
the place of the said luggage, and the petitioner
cdai ins £18.

At the trial of the action tlac following facts
wero proved :-The respondent (the pelilioner
iu the eounty court action) on the 26t5 of March,
toole an ordinary faral-cisass returu ticket fremr
Readinsg to Cheltenham and hack. Reading is a
station on the Great Western original main hune,
as aalhorised te be construceed by an Act cf
Parliament (5 & 6 IVill. 4, o. 107), and Chelten-
hem. is ao a station belonging te tOc Great
Western Railway Company, and the railway from
Chelteuhans te Swindon (on the main line) was

aîsthorised te lie constructed hy 6 IVill. 4, c. 77.
The rcapondent, in time for the 6.50 train oni
the 27th of March, weot te the Chelteuhn sta-
lion, and on arriving et the station he iaîded
his portmauteiu te tOe gugrd and got int a
first-clasa carniage, and the guaird placeci the
porîniantean undcr tOc seat cf tue Parriage.
Pýaintiff tre.vellcd Pafely with bis portuîia'teau
te Swindon, and on arriving ett liat station, lie
got ont for the purpuce cf taking sotue refresh-
ment, toma minutes hceg the time allîowsel hy the
coîupuny's printed regulalions l'or thats paît pase.
Four oîher pascengers laad travelled in the saine
est nage ilîl tOc petiticiner, who ail got ont at
thie surne tame for o lake purpose.

Tue resjaoradont wal. away for nicarly ten
minutes at the refreshmeuc room, a2ud on hia
relmiru te the platform he was unehe to fiud the
carniage, which, wiîh alli t iraIciss carliagua
tisaI came frons Cheltelaham, had, iu his absene,
sund withonc intmaîation te hlm, heen siiuuted un
le the main liino, as carniages u8ually are at
Swindon station. It was aworn hy thse laaleiff
fliat, upon making immediate inquiries cf tl.e
guard, Sie was iuformed that the carrnage lie had
cccupied was net going on, and Ihat lais lgag
laadl been removed loto tIse van. Hoe ft h r
alleged fliat lie ccastiiaued te remonsîrate witli
the guard, anti cventually, laaving delayc'd flic
traita sonie minutes, emaiered aotlier carriagc.

Vale, 15e guard from Clîeltenham te Si'inýlun,
denieti the plaintiffs statensent thatl Se la in l-
formeti hlm the carnaige was flot goiaag ota, andc
bis luggagc was removedl mbt thc van. Hto swurc
chat wetc apokern te by the plaintitf uaut the
bass, ho poinled te the carniage in v lia the
portanneau wos, the doors cf wlaieh were not
locked.

Tue plaintiff did not recoacuise thc c'arrimce as
the one li ac Ssiir velledJ ias, muid tOi' gai i diti
nul go wiîh the pîtaintiff ce whcrc it ufusti,
hecause Lc feairef iii trcatinent froni saria, cf tOc
puaaemagars. who haud lravelludi te Swaaain
soane of the s1ilauteci cîccriagcea. Tise gauard
further -proved that the carriages SaS hean
saîteti hy eue of the ce'uapany'aI servanut', tr at
called et the trial, aud thaf no extra a 'raluts
had hecat eaploycd et tOc station ou tOit tillt,
in coneequence of wiuleS (it Seing ii fu1l train
returning frona Chellenîsui races) the ta talai was
delayeci ton minutes heyouti ifs ps'ag r lianie
there ;and that ha told Mr. Talley fao cf the
rarrisges were not gaing onata r Londoan.

Ail thc fia'st-clacs catrna-ges luy the train lu
question, except cwe, wiaich taad joined tise train
from South Wales anS hai nlot couac front Cuel-
temihimt, 'nent up te Londona hy the s'oine train as
respondeut quitted aI Reading, andt cm' aaaiving
lu London the portrmoutean secs founil hy Far-
quharson, t5e guard, seho joined.15e train et 'lu l-
don, in Vale's place, and who proveti fiais ng it
lu eue of the carrnages front Cheltematn S'buI il
lied, however, been cut open, and the fol'iasing
portion of ils coutents îad heen ah trnete 1:
Fiold-glstss, £7; spurs. £1 ; evereoat, £3 ýsun-
dries, ifis ;hboks, 1 Os, pertraanteau, 1 5e
money, £8 lOs. nsmaking a total of £ 16 10s.
leaviug a pair of hursting-hoots 'sud otlai'a articles
alaich, with tOc purtrnantcuu, seere duly rottiaued
te tihe plaintiff.

At the condlcluin cf flac responderit's case, flic
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ju re _s r(questcd by the appellant's attorney
to direct a non-suit, on tice grui thsat thora
tva' nue c1edc tLat respondent bad, entrusted
the porttbanteau te the cre of tte appellante,
âoid Cet tise groland that there w'ce evidence of
contrsl.ntory negligenceo n thc port cf the plarin-
tiff. It ecas thercupon cinteiide0 by the plin-fl
titi,, courisei, Chat if it wa in action cf contract,
tte doctrine of conitrilown'y negligence did net
apply ; 2d that if it tere an action of tort, any
private Act of i'arliament iimitirg thc liatility
cf tte cousrt could not, under rule 96 of the
County Court Ries nncd Ordere, te giron in
cvidence. Tt was adrnitted sud agreed te by the
d[efendant's attorney, thit this action vas te te
treated as an action cf contract entirely.

The jcidge declined te nonsuit tteP liif, and
receive i the deffendant's evidence, and upon the
xx iole casýe, subject te the objection cf the plain-
tiWs conn'.cl, that ttc question cf ceeihiutory
negligeco "liould net ha left te thc jury, tho
verdict cf the jury teas taken by ttc ju lge in
answe r te the fixa folloxeing written quesions,
tvith .arther explanations ty the judge:

1. W as there a delivery te ttc Great Western
Cotey îy's servant, or porter, at Clieltcnbham
station, by thc plaintiff ou his airrivai there ?

9. Wathere sncb ant assumption cf personal
control cf tise portiisanteiu, whou delivercd jute
the carriago at the plaintifls desire, ce te amouint
te an cuhiro(1 recuroption i y bill] cf lixtf)lity ?

3. If se, was there at Swindon o fre.t untder-
talting cf li'atillty ou ttc part cf the defressdostts?

3. M is there a want cf due diligence ou the
parxt of the defendacits' ceynsat Swindon,
viLn choir attention wtt callcd te the less cf tte
portinacitean ?

5. 1114 te pliiatiff, by bis negligence, ceni-
bt to te s lest cf thc nortimauteau ?

Ttc jury aasxrered tte firss three questions in
the oflirmative, ttc 4th lu thc niegosice; and te
the 5sh, replied-Yes. Thereupon toth ttc ap-
pellants and respondent clairned ttc verdict.
Ttc jurige directecd a verdict te te entered for
thc raspondent for £16 10s., thc aneount claimed,
and granited leave te te defendants te appeal.

lu turtlier explsn'atiou ot tihe four-th question,
ttc ja ige aise asked tte jury trcdly, tytether
there cas at Swindon any itegligence ets the part
of thc ippellants.

A fiarther question mas rat"ed at ttc trial,
tîpon stiio ttc opinion of ttc court wos re-
queste 1, should tey, upon tlie aove stiste cf
lacýs c ,nsiir that thc respoudent wae entiticd
Ce the verdict; but sbould tiao court bte of
opseltiýi thnt ttc appll'ants worc eatitled te ttc
verdict, Cie furiber question teili net tce oes-
saxyý

Ttc i 69t section of 5 & 6 iVill. 4, o. 107,
and ttc 169[t section cf 6 IVill. 4, c. 77, is ai
foliots

"Ilu n te it fartter enitoted, that cittout extra
charge it sitoli te lawful for every passen 1ger
trcveili'sg tipon or along ttc said t'tlway to tata
c it tin bis articles cf clotbiag net exceeding

4tYbs. lu wcigbt and four cutic feet in dfimen-
sions, nd tise said cesmpnpty shail in ne casa te
in acy xvay hiable or rospontible fer ttc safre
catLtmge or custody of uit for any hoss of or itxju-
t'y te any arÉic!ec, niattors, or ttings wtatsocvcr
co"îstie along or oen tise said railxvay wx'tt, or

accotsaosying, ttc person cf, or teloragit g te,
any pse1ssesr, or dclix ered f'or tte pr'oof
tcing carried, othr than and exccpt suuds pas-

scncr' ariclof clotlting, ttet exceedin g thc
weiplit and diner siens tt'eoaidý I'rsvidcd
always thtï; nething toreiu contaiacul shli in
tny taxe cxtend, or te decmed or coiista ced te
exteed, te charge, or natte hable ttc seul corn-
pany foriter or in any otiser case than wliere,
acrdî'daeC tise laws cf titis retire for the tinta
tcing, stae coach propricters and commnac car-
riers would te liable, ueor sisail anytiitig tercin
oontained cxtend, or lac deented or cota tru'.d to
extend, in auy degres to uloprive tise "aid coin-
pssny cf acsy protection et issivilege weticla cistar
Dowx or siC anv itc teresaftcr commna carriers
or stage coc propiactrs bave or nasyhare. tut
ttc said, cnmpany shahl frone tinta te tiioso tutd it
ssii timsac havo and tcecntitiedl te tte toeit cf
ex s'y sucs ptrotection and privilege."

Thc cormpany's tinre bills~ conitain ttc follewitg
regelaCiorca:

IL'a",tieag" First-ci ass p "engers ae q1l"t-
cd 1201tx. ; scend cIass passcngors, 100s ts
ans d sspassen"oers. t3d]ts. cf p a senti
luggage oyily, frce cf charge. Ail ece,,t wiii te
claorgcd for accor ling to distasace."

-Claidren payingu liaf face arc ai' xxx d btIf
tise aboya qattty cf Ingageý Ail t.ar- s wei
be ctairged for aecord1in)g te diît attcc. l'assen-
gers tae rcquestcd Ce sec tteceotrany's 15
placed tapot. accl article tf ttcir luage 5 , ottut'-
wrise it trili net bc pet loto thc train.

Ila order te pievant deley anîd iCcocoeiatco
on the ce dchncery of lugýage at ttc cnd of the
jour-ney, paseengtrs arc rcqucstcd te place on
cacis article Chscir trime and address. And tnotice
le tcrety given ttat ttc, ctuxpany ciii flot te
re'.ponsitle for ttc curc cf ttc sains unle,-s tac'&-
ed and paid for."

Tt was coutcoded on ttc part cf tise a ltt
tbat the Act of Pa.rlliment litnitcd Chois' 1iability
te articles of clotting, artd coulîl not te affx',ctcçd
ty tae regulations ; and if suct reput "tien wtt
vaiid and tinding tise cornpany seouli, by tte
concludting paragrapt, te rcleasad front ail lia-
tiiity tetatever.

For ttc respondent, wte gave tite rcgulaîtion
in evidence, it wtt contended ttat te woculd te
entitlcd ty it to carry personal luggage, antd the
company wouid te hiable for it, niotwithtaudling
the Act of Parliament recited atere. Tt wtt
fnrttcr conten led that ttc atapellanîs wre ren-
dercd hiable for pertonal luppage ty the Ri'way
and Canal Trcffic Act, 17 & 18 Vict. c. 8 1, s. 7

It is odmittod that ttc great cont, tis uîaduies,
and tise pocimanteau itscîf, cmeuntiîsg je value
te £4 10s., are articles of clothiog wti te s
ment'ag of ttc rccited Act, for the value of
,wtict tise conapanty is hiable if tieir liatility is
limnited te articles cf cletting cnly, subjeet te ttc
opinion of tise court upeni tte respondcnt's claini
te bave ttc spurs inclnded.

Thc qtuestions for ttc opinion of ttc court are,
L. Steuld ttc judgc have directed ttc respen-

dent to te non suitcd ?
2. Stould thc question o? ttc plaintiff's cen-

tributcry negligence bave teen ieft te ttc jury?
3. Slteuld ttc verdict xpuat tte llatdicg o? ttc

jury bave teen entered for tise appeilanta or rcc-
pondent?

Janitary, 1671.1 [VoL. VII., N. S.-21
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4. If the court are of opinion that tise verdict
upon sucbi firsliirg shoîriri have been eîîtered for
tihe respondont, thea to whsît amnount not les
thon £4 los. ougtst it te ire reduiced so as te ie
in accerdance with tne Act cf parirsnent ?

-Paise (LepcYs, Q C. with hlm) argued for the
appellianis,

Isrcfor the respocdent.

Thes ca os and the ar/sumoents are set eut in thse
]'a h.srrest.

Cor. ode. cuit.

Nov. I îrcJ., dol ivereà tire judgnsent
cf lrî KBf {ArssrG, nsad/ SMITII, J.J.-Tfhic iras
au iipeira frein the jurloniut cf the coucity court
in favir ("f the respon lent, Who vas th-, plaintiff
helôw. 'jlie QIlautnsiff, a pasouger liy the tiifen-
danr ' riisway, open a returu jourcy frons
Cnre.nian to Reading, had his pos tînuteau
put s. to tise, cime ecaeg wisls Lins. At Swin-
d ru thre train stopped. -,a nouai, for ton msinutes,
the plui niffgar ont for, ac 'u nt, d upon
cetunnc, faile/ te find. bis carniage, which how-
ever, in factý coutinuocl in tho traiu until it
rer.chod Pa'

1
dintou. Ile continued his jouruey

fion s-indon je c'îotlrer carniage cf the samne
train, and sfterwards obtauned bis portrnctecu

mnsa portion cf ils coutents, which liad been
sh on by soine persen lu the cari-age after lie
ha/r left il at Swindonr, and before its arrivai in
Londo n. This action was thereupon brouglil te
recover the value of the miscing articles. There
aras o'rntradictory evidence as te what passed at
bumindon, and especialiy as te the circumstances
wbici led te the plaintiff getting inte anoîlier
carriage, anrd se becomicg separaled. frcmi bis
]ugiÏîg. ie jury must lie taken te have ie-
iieved the evidrcnse cf tise cosnpatîy in preference
ta shlat cf the0 plaintiff, for they neg.stived any
iiegiococe oni thc part cf the camnpany's servants,
ami fouîud thqt; the phaintiff, by bis negligence,
csrtribused to the loss. This latter du/ring alce
i4hois a n thc jury must bave adopted, ;s the
ns -re proi che conclucion, that thse tireft teck
plce betarcen Swindon cc/r London, so that the
ler'tiiitccu wouid have been gafe under the
plaintiffs protection, baid lie regaiue/r the car-
sraâge. Notnvitbstaiiding Iliese fiudings cf the
jîury, the verdict was. by the directioa cf the
judge, cutered foc the plaintiff, witi ]cave te
eipporol, vierrepon t'ais appeai was brouglit.
The iaw laid dervu by Chambre, J., in Robiseon
v. Dumnoore, 2 1Il & P. 419~, as te stage coaches,
lis licou considerûd by en/ruent aulliorities te be,
iu genîrai, equaiiy applicable te railway car-
riages, vis., that "lif a mat. travel le a stage
coach an/r take, bis portmantecu withbienm, thougli
lie had bis eye upon tire pcrtmanteau, yoî the
carrier is cet absolve/r from hia rcsponsibility,
bu.t willb li able if the perînsantecu ire lost ;"
.1slc/soa- v. T/se London, Brighton, andI SouriS
Coýist Raiiwogq Co., 7 C. B. 839 ; Bsîtu/er v. Thse
London ý- Souths West(ern Railway Co, 3 Cent
Law lien. 80.5, 16 C. B. 13 ; Le Cossteusr v. T/se
Lon don ý' SouthS IVetern Bai1wagy Co,, 6 B. & S.
961 ; tlicugli it bas beesi qesatieued, by equaily
h1gb aotlierity wlieîler the liahility le respect te
passetîgcrs' luggqge le as stringent as that le
respect cf tbe cc/mnary carniage cf gooda, aund
wbetlier there ire auy larger obligation lu respect
cf gonds carne/r wltb passengers than in respect

cf tlie passongors tenseives, te arien tliey are
acccsacry: Stewvart v, -Thse Lonsdon ý- Northi JFcs;
tire Railway C'o., 3 IH. & C. 135, 139; ]ilusssste
v. P/ie Souths LLrsern Railway Co, 4 C. B. N. S.
701 ; an/r it shouid bcre emarkcd. that le tlie case
cf Bute/rer v. T/se Lonrdon e South Western, en/r
Le Couteur v. Th/e Lonidon &South TVegter7z Raril-
way Coe., there was evidience cf negligerîce on
tise part cf thie ccmpany's servants. Wiratever
nray be tlie correct solution cf tis questions, il
je clivions at least that with respect to articles
whicli are net put le the usail luggcge vrsu, an/r
cf wviici lIhe ectire control ig net given tc theo
carriers, but asYhicl are place/ lu tlie carîr e 'Iu
aubIin thre passengor traveis, se tlint lie, acd iot
tlie company's servants, lias de f'acte tihe ecrtre
3ositrol cf îlieca aile tlie carniage la rusaisr. tise
amiount cf care an/r diligcnce resasbly tierces-
sary for tbeir safe cossve suce le lu tact con-
cidorabiy saa/ifled. by the oicnsac f tlieiv
liaving been dnring that part cf tie jousrney lu
whicli the pasconger iit under cr/rrary cir-
dumestances lie expeces te ie lu tlie ecriage,
intended by beti parhiste lie un/rer bis porcerral
itnspection ccd cane. Te sncb a state cf tlngs
the cule alsicl blinda coma-ion carriers absoeuty
te encure the safe deiivery cf tihe goo i', excepi
again st the cet of Go/r or tise Qsceen' s escerrnies,
%;hatever may lie tlie negligence cf tlie passonger
bimc 'If, lias neyer, Ibat we are carcocf, licou
skpplied.

If the passenger packe/r up articles liable te
ignition liy friction, an/r by the cliaking cf tire
carniage they canglit fire-if c pasconger avere te
look on while bis iuggage was beicg takets savy.
or riflu/r when bie miglit recsenahly lie expecte/r
te interfore-if lie avers te expose rmail, ar ticles
cf apparent great value in a cecapienous part off
tise carnaige andr bave thona tiere wisc lie n-
reaccialily alisoctedl hinsseif, ansd they r. 'La

conecquecce purlsîined-hli wouid bave ne smcre
just roosen for complaint against tise crrir.r,
than if hie bcd ou sune tise qarus sun owr his
proerty cet cf the carniage wissdow. 'l'ie lat-
ter case, equaliy as the fornier, would la, teiriis
hcont cf tlie exception cf tire act cf Goui or tise
Qaeen's enernies, sud tlie cule esporirslly qilkct-
Inn Itne iiability cf commun carriers, if c ru triuc/r
ileraiiy, and avitîscut regard te tlie reiscen rrpou
ugon whici i l founde/r, weui/r prevail. There
la groat force lu the argument that ahrbor ,rtîcIes
are place/r, winîl the a-scunt cf the pases ,ngri, su,
the saine carrnige antisbite, an/r se ln fact rers'ain
lu bis cave control an/r possessicn, tire cile lia-
biiity cf a cemmon carrier wvliclr le fsrrcsr on tire
bailient of thie geeds te hlm, sudl bis bourg on-
truste/r aiti the esatire possession cf lions iii ru'd.
net altacir, liecause the ceasons avîicli aire tLe
foun/raticu cf tlie liability do net exict. Iu surcl

ecases, tbe obligation te lesle reasoa li e ,ire
aens nilurally te arise, se tliat wbon a i oss
eccurred it aveu/r fail on the ccmpacy ocly ini tire
case cf negligesace le some Part cf tie duty which
pertaie/ te tbens.

Thare la, mereover, % gencrai prnciple pp'
1

-
caile te tiese as te ai blierits, namoiy. 111iqt
the balse sall net lie beard te complairs cf louss
eccasioned. by bis eau fait; ccad tire los-' in Obis
case vras se ocasions/r, and wvitbout csý1ci furilt
aveUI/r Dot bave taheou place. lu truts, tise cx-
pression, Il contributory negligenice," iiu cccli a
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case, is inaccurate, if it impiies any riegligence
ce the part of tice comlscy, ail the tiegfligence
icsviug tlowed front one source, Dasruieiy, tise con-
d'scet of the passenger, and the vhoie 1055 having
been occasiotied tisereby. The verdict is, that
the cosoppny's servits were not negligent, and
tho passooges' was and tisat by hie niegligenco lie
coritsibu*cdc te tbe logs, the other contribntory
thereto bcingý the tbief t0 wham. suob negligence
gave the temptation and the opportunity. The
question, apart fromn tbe more general one, as to
th'e exteut of liability for passenger luggssge, is
tiaits rcdssced ta wbetber tbere was any isufficient
evideuca-, to jastify the jury in finding that the
loss wess occasioeed bythe passenger's oegli.rcnco
in the sense of neglect of duty ;wbetlser, jn tact,
tise passenger, as between Mino and the compauY,
assused any dnty in tespeot of tise portmanteau,
for in the absence of duty there could bc na neg-
ligence snch as ta affect bis remedy agaisiut the
cosupso ty. Upan tbis tee are of opinion tisat the
jusy w ere jiioified in infes'riug front tbe circuso-
siancec ot tbe portmauseau being put, witb the
psseiger's asseut, and otf course for biis con-
vensesîce, it the casriîags in wbicb bie was ta
travel, e.nd sa out of the inîmediate aud active
cointroi of tbe cempany's servants iustead aof tbe
ordinary luggsge van, eshere il weuuid bave been
under ,ncbi contrai, tbat it was intended by botb
parties, and was an isapliod terni of tbe contract
cf cariage, tbat in ratura for the corivenience ef
bovitsg bis inggeige at baud, tbe paseenger sbould
dnnirig tihe journey take suob reasonable care of
bis eten proporty as miglit bcecxpected frein a n
erdiuary prudent mu, aud sbonld net by bis
nogligeuce expose it to smure tbau tic ordinary
î'isk cf iuggage carried in a paseengor carniage,
auJ that tbe flediug of iiegiigence ie net using
sncbi reasonable cars was suatained by the evi-
douce.

Tbis je eaiongb to dispose cf the case, but it
may be preper te say a word on the questions
left to tLe jury, atsd their ans<wers as, ta the doli-
very cf tbe goods, and tbe responeibility succes-
siveiy assnmed by tbe casspany and tice plaintiff.
Tbe tiret, fiuding tbsut tbers was s dolivery ta the
servants of tbe canspany, decides aaioig as ta
tho tersas of the dslivery ; the second, falding
thiot tbere wsos sncb au assnînption ai' personal
contrai aof the portmantasos when deiivered jute
tise carrnage at the pieintiff's desire, as ta ancurnt
ta au corsr resusnplian by bim ai' bis liibility,
anpd tise findiscg Ibsut if su tbers W55 St Swindon aý
fivslb undertaking of liability an the part uf the
deicudauts, appears ta bc incous'istsut; for if tbe
plaintif', upue gsltiug bis inggssgs !ruta the car-
niage, retmed tbe entirs iiability, lie conld net
cast i bath upan tbe campany by bis awts ecg-
ledt; ant inl strictriSs., perbaps, tbs latter fini-
iutg ongbht ta be rcjscted, leaving the former coni-
cinusive againet tise piaintili'. We do net, bute-
eiîer, proceed upan tbis ground, sceiscg tîsat tise
question whiicli led ta tbe fermer fanding ievelved
matter of iaw, as ta wbicb the plaintiff cught nts
ta bue eancludsd by the verdict. Rssd tisa case
tureied upan tbis paint, ws might h ive thouglit
it neceoees'y ta direct a new triai. Upun the
grauud finit expiained, boevever, nscmoly, tb'st
the gener'el liability of tbe cesnpany wis, uner
tise circunis tances, modifled by tise iseplied canîdi-
lion État tise passeuger sbould use reasoasbis

[Irish Rep.

caro, sud tiint tise Ioase tess cucd by lus rs pleut
ta do su, and svuuld rat havo bapperied withs ut
sncbi îogiect, we tbjuk tbe jndgment aftie county
court ouglet tu bu reves'sed, and thse vers's

3
c, e-

tered for tbe defesidauts. Tbe cost- nous t folsuw
tise avaut.

.Tuu/gssen( for (lie 7pvellciîl8.

McDo.souGss 'v. liropioy.

Practi' -Coespst iion of i 550 kxclsics e! Sne'y
Con stcio of thse Cosssssc Last P-ru tOc se Âect (Irec3
1870 (33 assd 3, Vict. c. 109), s. 63.

33 & 34 Vict. e. 109, te ta le rcd toeth.s. with the Co in
m on Lace Ps'ocednre Act (tret.ssd). 1853, ascd coisseceltecssr
ly the ei5 'tst dayo aessttosscd tsi sc.tion 6 ai 33 &- 31 Vic
c. 100, o ttsissiii au applications se y boe scai t e
ressist an action te ttse Civil Bstt Court, arc exclusiv'e et
OSunde s, eas proviisd by seectien23 ofe athe Corn 'sss.sLaw,

Ar'el.c bt (Iretesîst), 18 ..
(C. P , ce1snd, 19 -W. 'R. 155.

Application suder 3 & 81 Vict. c. 109, s. 6,
ta remiit for tt'ial iii tise Civil Bill Courst ais teeu n.
faor siaisdes'. Tise seco iasteq sasrocs is et Lst il ant
aprilication sbassld bie smase seitsii celst d-sys
front service cf the euon'i ai ist If
Seusssys evere ta o b isufnusd iii tise ci'lit de1 s,
tbe applications vas not witleis ciplît lis

G. Fitzgibbocs far the siefeudqsît.-Sussd.ýiys sire
Dat isscludcd in ti e iglit days, tond the'i.spi.ýca-
tion ile tberefssre lu tinte.

Pusrcell, Q C.. aud C. Coûtes, oppo cil îLe
matieu.-Sundeiys anc issclnded je the eigit sisi',s:
Brauwn v. .Johson, 10 NI. & W. 3.31 ; Rawi.ei'sp
v. 3Iar.qan, 2 W. R 4.31, 9 Ex. 730 ; 1'eaock,
appeliani, T/se Qupra. ree-pandeet, 6 W. R1 517,
4 C. B. N. S. 26 1 z The Qîseea v. Jsti'ces o f isd-
diesez, 7 Jur. 89f5 At common iste Ssuday la
just like eny ose or day. Tiste Comnian leiw
Proceduse Act, 1858 (16 & 17 Vict. cý 113), is
net iucorpai'ated witi 83 & 34 Vict. c. 109.

G. Fidzgib/son, le reely. -Tise cehole qnc 'lion
le whletheýr tics Act aof 18353 is incarpesratd eti i
tht' preseut Act. By section 232 ut' tbe Act ef
1853 Suud.îys are net ta ho eanîsted is iîgal pro-
ceedings. If Sudays ansi balidays are isicinsiel
'in tbe eigbt days, it teili ha pas--ibls ta eve.Lde tise
sectison aitogether by briîsging an naction i thue
day beo re Cbristntas-dssy, it sud the saven fol-
lowiug d'eys buisig bolidayst. Rowberrýy v. lo'ss
was decided ou the grotsnd that tise Gs'nera1
Orders eors neut isiteudosi ta juterfere volit litse
statute : Ssmit/h v Graot, 6 Ir. Jur. 317, lergu-
son's Practice. 23.

LÂwscse, J.-I tmoucf opinian tisai titis eplîli-
catian ougbt ta hoe grautod. Tise presesit Act
assd tbe Cusuasn Liaw Pracediurs Aet of 18.53
cngbit te be rendl tagetier. Tice osto is cali ed un
amendaisent of tbe alter. I tbik thce usie mste
be govsrîeed by tbe '2,2udl sectian ci' ths Co:semosu
Law Prausedure Act cf 1853.

NMuants, J-I arn cf tLe somne opinsion, but sot
first I bcid cansidersible tiaubîs about tbe ques-
tison. Tise Cammue Law Pracedicre Act cf 1856
deait with natbiug esow. Yet it was cxpressliy
statod Ibsît it was a part ai' tlsst of 1853. Th e
B 1ils cf Exchange Act (9 Gea. 4, c. 9-4), bi ao
speriai seoîtioi r'elatinz ta hsciidays. lu titis Act
tise pa jet i, ! is ta ic flecisiel. The cous'eqsui'ius
isý tîsso dii sis ove aotiscs fraise tetst tsp5 ear

Eng. Rep.]

[VOL. Vif., N,. S-23



LAW JOURNAL. Jncy 81

DriAî v. SPENCJI. [En,. Ifop.

to be obviens objections. Hcwever, tlhe ques-
tion le decidedby implication. Consideriug the
exircorffin'îry absuotities which would arise
un er tic contraiy conistruction, 1 tbiuk the two
acte ought to ho roi I togethtr.

M,\ Fo,<J.-I alic ha I consîderald diffi
cii:ty in ar'ng t .1 conuclusion. 1 arn utopinion
that; iN musît huve regar'd to the nature of tiie

>c t. f tl: i- it imp,.ii<blc not to constru'. the
i tv Aýts cit c tlh"y mnust ho r egubitcd
l'Y rh"e tîfi clou te, of c 'rntuîon law prtcsdnre.

Oî'dor g;ruîitd.

EXCIIEQL'?l CII X'\IBEa.

DEaîlo1Ar V. Srumc.

P c' Acio cainst -Pilis7b itbed t r> iin y cC." d
'O a e, itu" o lcaLaie I ,oo'dt4rc o,

(15 & 1f Vict. c. 76), s'. 18 and 19.
A noiia.gn ceitrait n c ftoooiC jute ty tue piaintlif andi

defendant aliriSc. The pliqîtitf cameno ai egitnil, and
ws oler foo Cllowei by the dcfoid.int. liniî'diattly oni

i arivnai je Enlu 1i , the deton tint warote ta the plain-
tif- that ti diii rot iteed to flfil the centraot, and

'oui quntly oetnccd tt ni troy fh lai nîtifr.
" rute to ,e aNse a tuit ieiued a-un it the defanctant nu

der section if cf the Cotutitît Law Proc,, l'o Act, 185t2
w1ý 'sfso rti y the caot (Kelly, C. B., d attt)
cotra (Per Kaily, C. B. ), "'Cuse cf utctil' iteats tae

ole aud etii causec ot action, botit contoact aîîd
boe't h.

Sembile (per Maotie, B.), a nturoiage contct coouting a
perotic relationî botwen the pitits toii t, is a continu

jeg t, atract Suivî ta the tînie cf Nts l'aeh.
&-1,1 ilv. I o, 12 W. B. 346, 2 IL. & C. 95>4A cli cac v.

1î, ;e, if W. B. 854, L. B. 3 Q. i3. 34f; Jackson v.
18 tt,1W. R. 1if 2, L. B. c C. i' 542, otitne îted on.

['.19 W. R. 1f2.]

Moion for mbl te boviw Catis wlv writ anti
subsequent prtîceo lit.in the thiive action should
net hoe set acide, on lthe grturt it tua e cause of
action, if anti, di'] net aisei wihir the juriadic-
lin if teû superior courts. und r section 18 of

tie Couanon Iaw f'rîoîdcie Act, 1852. The
soit] section enacts as tolluis :-

Jet cae aey Mofendiant, heing a Bjritish subject,
rooiiîîg ont ut the juridictisu ot the saiti su-

perior courts, iu any plate except ini Scotianti
or Ireltind, it shalh be lawful for the plaintiff to
issue a writ of stammons ie the forun containeti
in the Sclîiiolo A to titis Act annexeti, marlieti
No 2, wleihti writ sali bear the indorsement
couiaiîîed lu lthe saiti form, purportieg that such
vtrit is for service eut of t8e juriediction of the
said superior courts ; anti tue lime l'or appear-

sunce by the defendaut te snob writ shahl be
regulateti by the distance from Englanti of the
place wbere the defendant is resitiing ; anti h
shahl be lawtui for the court or jutige, uipon being
satisfieti by affidlavit that tiiere is a cause of
notion vabich ar-ose wit8in the jurisietion, or iu
resptect ofth1e bîcacli of a coutract matie witbiu
the jurisdiclion, andti Cat the writ was personaliy
serveti upon the ticteudînt, or that reasonable
efforts store mtade 10 affect persanal service
thereof upon the defendaunt, and thtat il canae to
lais keoe'ledge, sud iter that the tietetiant
ucilfully nogleets ta appear to sucb writ, or Ibal
8e je livinîg ont ofth1e jurisîiiction of the saiti
courts tin ortier lto deisat and delsy bis creditor;
te direct, fromn lime t0 time, tbat the p lti
shall 8e at liberty te procee in tuh1e action in
sncb inauner, anti subject t0 snch conditions as

tb sncb court or jutige uîîay scem fit, havir g
regard ta tite lime aillawed foîr tho defenclotît in
appetir beittg reasonable, andît lt the otieo cir-
cutustances of the case ; proviilod always diti
the plaintiff sh'îll, tatt lie ii heraby rcquîrot . to
provo lthe utoutît oif the dabt or daitiages citint 'il
by lamin u c action. eiil.or huître a jury iii n
a wirit of irîquirti, otr btifore oie of lthe iîaters
of the s'îid suporior courts, iu tle mriner uer"'
inafîter 1 irvidoti, accotdg dit't1 tue ntuttreoif iii"
case, as sucL court or uer îiity tir ect and
flie its.ktit attel pro if altaill ho a co.ditioa t a-
cec t to hiii obtiining Jiiugmnt,

Titis was lin actioni ft'î' h' ett of pî tii'ý of
te art ia'te The nil or aitt acceti iOttie oif mt 5001itf'
were roittairîild iii letters whîich ptis cd iîîtwî'oîîi
fle pliitif cuti deettitt t the dîne tat tte
former w os living lu Calcutta antic u1atteýr lit
lthe Cape of Ijuoti Ilope, lThe plîiedif camse te
Engîttet, whbîboer sIte wtis fîtîloeret by tii d e-
fundant. Wbeu off Plyntouththe tiofon.iliitt
wrote a 10110e tu lthe plaintiff, dicil the Slth ot

April, lu whichbc itiforînet ber of bts intenttion'
not to fulfil bis engagemnit. Ile subie(iuently
refusedti 1 miîrry the plaintif-. The letter ofthe
8tb of April, wss postet in Plymeouth, nr t re-
ceiveti, lu due course of post, by the plaitdll on
the 9tb of Aprii,

Day, iun support of the maotion Tae qucto
turus ou the cotnstruaction of tue woOtis - a cauti
of action whiob crois ivithin flie juariodictiion or
iu respect ft lie breach of a contract mtade witbin
the juriîdiction " of section 18 tif the Cet tiion

Laws Proceihure Act of 1852. The contlie' iii
Ibis case tocs cert'îuly madeo out ouf tît'h tîo f
tien, therefore-lthe defentitîrt is nîît wiltiin lthe

latter part ot lthe sentence, uer is lie, 1 sublitt
witbin the uîeaeiuig out the words -"a ciii e oif
action wlticia arese lvithin lthe jurisodloe,'' tut'-
even atiiitting lthe hreacb to Liv" occtîî'îî'îl iii
Englouti, Ilcause of action" nteis the uvho e
catise of acticu, sud embraces lthe colittOot tis

well as the hreach ; andtih1e former wae mt
snbsisting at the lime Ibat lthe defeutisut i,îuded
in Englanti, for 8ie bati brokon il by letier batore
tiiserubarking. The cuthorities are diviti 't as
te t8e construction efthewords lu question. Iu
1858, Ibis court, _Pife v. Ronnd, 6l W, R. 282,
helti that the dishonour iu Englouti et a prormis-
sory note made sud ileliveredti th 1e plaintiff iti
France, but payable lu Englauti, ivas witbiu the
section. But in 1861, titis court. in iSiohlf v.
Borck, 12 W. R. 346, 2 IL, & C. 154-wbere the
defeutiant, a foreiguer resitiug ici Norway, 18mwe
drew a bill of excbcugo ou E., atter entioraing il
to D.s ortier, sent il by post 10 D. lu London,

wbo endorseci il te, the plaintiff-eti ibat the
cause of action titi not arise witbiu the jurisdie.
tion. ITowever, lu 1865, lu V/iopman v. Cotrell,
13 W. R. 843, 8 H1. & C. 865, 34 L. J. Ex. 18u1-
where the tiefeutiant, a British subject residing
lu Floreuce, signeti two promissory notes thoreý
as joint and several maker with bis hrotiiir lu
Londion, to wborn lie sent theut 

8 y poil, ant i s
brother thereupon signeth1e notes anti delivereti
18cmn ho the payees lu Engloudti Iis court belti
Ibat the Ilcause of action" hati arisen witbiu
the jurîsdtiîon ;but Ibis case is, it is submitte1i
distinunislaable from that precetçiug il, as litl
ieteuiauts contract was not complete until tha

notes were sigueti anti delivereti by bis brother,

Enug. Ifop.]
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a joint rooker in Engiaîîd. In 18638, the Court
of Queen's Bonch, iu-A411i.en v. Mlarj, 16
W. R, 8,5

4
, L. & il Q. 13. ii40, following Sicheil

v. Bore/t, bold that 'cause of action" muet
mieau the wbole cause of action ; chat is, aIl the
tacts svhich togotiier coustitute the plaintiff's
riglit to majutairi the action. This case bas
been chronoiegically, but flot otberwise, followed
by tlie case cf Jackson v. tSjittai, 18 W. R. 1162,
L. h, 5 C. P. 542, wbere the Court of Common
Pietie bas beld chat Ilcause of action" le batis-
fied by the broacli of a coutract arising veithiui
tic jurisdiction ;but that ca'se le cleariy wrong,
as it proceeds on the idea of an analogy existing
beLween the prescrit procedure and that of out-
lawry. Now the foundalion of the proceedings
in outlawry was that the defeudant nust be iii
(he juîisdiction, wbile te procedure introduced.
by the Common Law Procedure Act, le directed
ngaînest thoso who are beyoud the jurisdiction.
1 tiiereore submit that on thie review of tho
cise', the balance of the authority is lu the~ de-
foodiant's fîîv ur, aud cause of action must uleon

vvoee cause of action."
PeÎheram against tho motion -This was a

coriticuing c intract, aud therefore hoth brearh
snd coritract wore lu Engiaîîd ;but if the court
is flot cf that opinion, dieu 1 suhutit thot by
Il'couse of action" le Meant, a substantiel part of
the cause of action, and tdat le the hreach sehicis
it is adrnitted arose within tho juri8diction:
Day's Cotumnon Law Procodure Act, 1852, 8rd
edît. P. 18.

f/or. adv. vult.
PIGovv, B-I regret to say that thero le a

difieronce of opinion lu (hie court, and as the
other euperior courts have aiso différed. lu the
construction to bc put upon tho language of the
Common Law Proceduro Act, J 852, s. 18, of tdat
section 1 amn bounci to express my opinion. The
words wbicb. raise the difficulty are a cause of
action which arise witbiu the jurisdiction Il or
lu respect of the breacb of a contract made
withiu the jurisdiodion." Iu the case of Sicheli
v. Borc/t I did not thon differ from (he rest of
tho court, but coutented myseif witb expreeeing
tny doubts as to the correctess of the decision
of the court. The Court of Common Ploas, iu
Ilie case cf Jackson v. Spfltai, have had this sec-
tion coder their consideratiou, au/t have affirsned
(boss double. After full considersalon, I adopt
the larnguege of the Common PIese The Logis-
lature. no douht, lutended to give increaseci
f:îdilities to crediters agaiuet dobtors who are
out cf tho country, and for tbis I rely npou the
ovords Il or in respect of the breach cf a contract
made wilbiu the jurisdictiou" boing nsed lu the
alternative. The present case arises upon facts
whicb wors correctiy stated by Mr. Day, and
that statement of the faots waa accepted as cor-
rect by the other aide ; what we uow bave to
deterutino e iste intention of the Legisiatuire
conveyed by the words Il couse of action." Mr.
Day contende that the meauing of the words le
the tebole cause of action or ail the fascts whicb
together coustitute the piaintiff Is rigbt to main-
tain the action. It seenta to nie that thet is net
the truc îtiraning of the evords, or the iutention
of tha Lezisiature.

The expression "cause of action" meatis the
breach of the coutract. It la of course coua
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that a cenitract carn ho broken, but fic brcch
alune would-and 1 lhink does -satisfy the ]i-
guage cf the Legisioture, aud that is, 1 think
mode cloar by the words used lu the section.
To exonîplify tbem -Suppose a contra et mode
lu China to delivor goods lu England sud the
coutract is broken by nou-delivery, thon 1 sav,
according to this section, a cause of action wouldi
arise in Engiand. Tue Act soas intended te ho a
remedial Act, and I dou't thiink we eught te
narrow the words wbich the Legisîsturo bafs
made use of.

MAttTIN, B-I RnI Of tho Samne opinion. Il
tIblnk that tdis svrit was rightly i8sued. The
words of the section are, Il It sitali ho lawful lfor
the court or judge ripou boing satsfied by qlF5 la-
vit that there le a cause of action whiclb aroso
within the jurisdiction cr in respect cf the brî.acl
cf a contract tmades Wii thi n th e jii iitiu10

direct, &c" TPe faots of the case nie ti-ry
ehocri.

It appears tbat t1Pe d.'fendtut wrcts i otfi.'
cf utarriage from tito Cape of Goed Hlope to the
plaintiff ot Ca!cu'ta, and site w5rote from tiiot
place acce.pting his effetr She cains to Eiigion J
ho followed ber ; but hefore luicg at 'y.în
wtote to ber that lie ho'd i imself eggd
frem bis prcmise. Now. it îoy opinion, tbore is
(bis peuliarity lu the eonîract cf niarriage thar
it le a continuiug conîtrct, and therelPie att ni
the partis wore lu England, lthe one bsing t
London and tho other t Plymouth, it seems te
tee that (bore soas a voliti contriet lu Etîgland,
sud then (ho deteudant having broken the en-
gagement it follows titot a cause of action aroso
within the juriedictin. We wet-e pressed by tho
judgmont of (hie court lu lte case cf Sic/ici v.
Boec/t, but I arn n t etnbarrassed by tbat, for 1
stili adhere te i1not jutigînnt. The circum-
stances of tiis ciie tre caeiIy distinguishtble
frotu thoso lu Sic/ici v. Bore/e; (bore the defend-
ont was a Norteegianl, residing lu Norwoy ; ho
tnay nover bave Pocu lu Ibis coutttry lu bie lifo -
ho betb drete artd endorsed the bill ou wlîich ho
soas sued ttn Norway. It wouidl have been tilon-
strous on acceunit of the disiiouîsur of the bill
bore to have held that there was a cause of ac-
tien veithin eur juriedictioui, I therefore tbirik
that Sic/iei v -Borc/t ias decided rigbtly, sud I
wouid decide hoth that case and (ho preserit. as
they have heen decidod, if I laad to decide theiti
agna.

KELLY, 0.1.-I erîtirely agroe with my br ither
Pigott, lu rsgretting that tiiere is a diffet nce
of opinion lu the cotait on the censtrutction cf
titis section, lu mny opinion, ''(tho cause of ase.
tien" realiy menais tue wbole and I vtire cause cf
action, and net merely 8ncli au aitt as the noît-
acceptance or nou-delivery of goods. 1 tlîink il
aimoeît obvions that (bat expr'ession nusit iiclude
the naakiîig cf a contract as weil s is bretîch.
My brethreu read tho words, ",cause or acto."
as if they wore eqîîivaIeîît te breach of contrict
but it appeare ta me Obvious thut (bat is net tis
msaîîiig, for tbe wîîrds breach of coutreot are
nsed immediately afterwards To 1meaI non-
payîueît, uon-appsarance, or nîtu-tlelivery of
goode lis a cause cf action le a niistake, for sub'
acte of theindelves do nlot constituto a caus.e cf
aotiuin; that evlicb makes (hem so lq tite coii-
tratct, aud teitilmt the contract there caiii ho u
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canse cf action at ail. Tl tlîiîk tiierifore in the
fil-st p<sace, tat a-i the coiîîtat aras not maide iti

Englind. coe con. cf action did in this case aise
W itlulîi flic juvisdictico. Noie, as to the arerds
cf tIie at itui, cii wbtll this qustion ar-ises, tlîey
ai s-''it -,,ahalcwt'ifoir a couru or a jiadge,
upea b-',iig i aiA-fd by affidaivit fliat there is a
cao"" r of ctiion, wbi cl arc-e fiithia tlle jîîniidic.
lion, (iv i epv cf ic bic-ici if ua contravt

îiu iài l ti e ilivis(lîctii)n,'' &o. Noie. the
('1t~ oi i 1 ci"si-eu'- i ib Iu fu îi<i tew woi-ds

1, cccii'', ef' îîlud hi, lnat if iin the cai
cf ai'vc uai n'roai, say fer tEie deliovor

iif g-uts la Eiibaiii, thqit conrct woco hi-oktil
1)y île Dui -eioîmy cf g( <ils iii Ellanîîîî, ne
r-nio of neticon n.il i aiai csitliîi thei t1ur;sls
leon ; 1t i cll c of aî cciîtract ai idý' le Liii
1: iD, the-ru n, cai i--e cf etcîiCi1 wonld arî se, ai-
t1.Ctg th e, brî'sct cf thi' coiitrîct bci ce îiiited

abiîd;bot if aba.,t censtncýico bis n 't riglît,
wliy, il îuay ho asl;'d, did not th-, Logisitre, if

it iterided that actions shoild bu' bien 'lit bore
for bi'a clios cf contracte ar1 sing iii Englaiid,
a!tlucî 1  tlie conitracts wera made abroad, use

htaf a d00<0 meu'o words, aîîd pliîinly expre'ss
eucli intention. It si'oîis te me, therefoce, that,
qite iraes.pcctive cf aîitlority, the nosaning of
this sectioiîs clear anîd obviens. Blut whluc ars
look aI tir. aiiiorities, seveniîl cf sxhieh arc in
tuis court, aî.d which tecvinate wîîh the case cf
&cièe v. BPovciî, f tlîiîk tlie bîl)iioce cf authority

is iii faveur etf iny view cf luis sectioîn. 1 aI1se
look îî< n ah' vase cf AU/lusen v. Mlaig(rejo, de-
cidoQd iii the Qiieeii' 1Io'.ch, as niglitly decided.
Tucre itlv<as carres jy siid tiutt tic cause of

nettea(, o' îuîî tii'- w i de or enîii course of as-
,ion. Thbi w0ais expre' c'y saidtii'îlît tue caîuse
cf actionî iii'n-i te wii-le or cîîiire course cf

action. Nv bv'cî"r Matilin îl"îî'ýat witli this
ca3 I' n a w .y tii 1t I col Ice"dî' tii. Ie savs
thîtf tbc c0n1Tvat ciuiinii îil tuic plainitif

and doeiiîlcuît e-lro i t l'le ,iuiniiiry ;lbat if
tbiiî 7iere <lie ci 'ssie ei igiot lis said otf

evou'y cntnrc if* tus îîrio. te it liiîppOec te
coin. te Eîîg ond. Saw w'h'îe siiel an i-vent bmp-
Tpeîîa abere woiid b', no noc <ails' for the Act.

Theaî as ti the ca-,e ci ,Lieln v. Spjitta1. receîîty
dleci-ýled ia tho C'îomuon 1'io's, I have lookoed
tlîroiîgliibat case wiîhi great attention, and it

SCesi te me shat they have purpecely adopred
sncb a coi ,tructien of thc sectioîn as wouid ex-
tend tI u iditi a oc f tbe sîîpîricî' couir-s. But
I Ibink sucli a construction wouild psrejîidiciîlly
affct thon-onde of persmns, and would werk
pasitive injîustie; aud therefors, with svsî'y re-
spect fer the docislon cf that court, and agres-
inig, as I do, that it is generally a sound rule te
put siiel a construction cn an Act cf Parliament

iuý should have <the eifect of extending the juris-
diction cf tle superior courts, 1 acm unable, for
the resens I bave given, te agres with that de-
ciein. 1 acm tiierefore cf opinion that lu the
case cf a contract mades abroad, but broken in
Engluud. the Il whîîle cause cf action" dos net
ftniss witbin ou-j orisdiction.

CvacsBv. B. (lifter saY iag iluit altheîîgh not
in cvourt' duinn tlîe whoi' cf the case, hs felt
bilise~lf entitled to give judgint! ce bs ld
beard Mr'. Liay' argumeent, pocdî)Isr'
with tbe icijority cf tbe court tEst tedfi
sîit'8 aîpplication cuglit te bc refused.Ia x
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pression Ilcause of action" is vcry intelligiî 'e,
tbough if the words used Iiad f cen Il achole c-nye
of action" that might net, pcrbupis, have be- n se
cl1en r. Noie wben dci s the cous f action aric
It seeros to iwy mmid clear tlîst it rcew '

that is 'ct, donc at the' tino' at which il oi"'.' te
bave been dlone, and iviien îlian talles in.
this coonmi' theil followe' timit the rcus iof ooc
tion arise e- , ei-c, in eîio'v vilds.5 tI)c o f
acti oti nises w heil se metbiîg t.[ I.s pi icc ilouor -
si'îent lw;bi the o'olig .11,1 if the p<-.tv ;i w)w
thnt in contri-st is the ii's uinora v
iv"ld tint ILC cause (if action eanr r 'v
cxc 'pi whlise the brhCi- hccr'-. As-i 1ein
ca nacencan wbicb my L' r-i '1i 'f iirv iîi g

wuu'd cuise freî i u hiing <loat Ue6î ho n
brcug'ît in ttEls ccuntury niii ro"ço'ct iýf contrncts
made îbrcoîd. bot bruie kin England', I coi t- ýs
t tat, it d0es aîot secan te me tipit e'y wC id oi se.,
for snob cotîtracts wculd ho interpî-eted tecoi-d-
ing te the law cf the counîtry wIiOie thoy w "vo
nmade ; yet, as the brech haso ccnreul in Eg
l'mnd, it sceos tc ans oîîiy facir and i-co tsill
that the action sbould ha lcoug lit in liî-îlrnd.
Asý te the case cf ccntract mîade oaiîlin bot
broken -without the jnrisdiction, if ive exp-nd
tue section it will read "lor that tiera is eau'S" of
action in respect cf tEe breaoh ef a cnti îct
mnade withîn the joî-isdiction," anîd tEe ecti m,
therefore. glves lis j lOidion ov'icouv i

made bere, but of wliel the breacli bas aîsi~

G EN ERAL 00 RRESPON DENCZF.

Ta) TIaE EnToate Or vint L.cýw JOURNAL.

GimNTvor;-v CCoUld yenl lcinly give iîo an

opinion as te whcother a barrister cmii legaliy

enter into a paa-tncrship wt-lita attoreriy wh o

is net a barrister, and hold theriosolvesý out te

the werld as a firmi cf attcrneys. It seottîs te

bc an improper mode cf procedure, bnt 1 can-

net; find any authcrity againist it. Qu"ey,
couid they, sning as a firn, recover any fées ?

By giving an opinion yen will oblige,
Yeurs respectfully, E'sccîanz,

Guelph, Decenabar 2, 1S70.

[We cannot say that thons is anything icl-
gai in the practice, alluded te, nor even ina-
proper under certain circunastances, unless cf
course dene frona an improper motive or with
intent te rmislead clients or the public. It is
very common for oe member of a firrn simply
te do the counsel part of the work, and for the
other te attend te the attorney's departanent,
thougli bnth aie responsil te the client.
It would of course bo very înpreper for the
barrister te attempt te shield hiinseif froni
this responsibility by the fact, probably un
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151)w n te tic client, cf lus pot hein, an
attorn ey.

tue par tsfai result is concerc11 il
w ouh ot Uc iiey te malace much diffreîîcc
te the eci' it; 1le biriter, it may he assuilt',
weîîd bc' at Ira. t ns goo a hawyci as thec
_ttcru)c), andif ut t îld Uc clv in very e\lYeinO
cases vi Uerc the ba;îi. itom prer w ooid fid it
te lia ad-' a71t;ît-e, cxe ci if fiandelectliv iînchîr 6
t) Sei tu tli" f 'ect tinat hi' was not whlat ho

jîretenodc tg b>".
The y- c icuild net r"eover focs as a firru- of

attox-ne 'w1 ; proceti{-s w oulfi have te Uc taken
iii tlii' caine cf t1ie attorneîy alone.

0OPITUARY.

[S'a it x'1 b, glad 'o r'cixs; fali îforir.àfoon nota bIis
ih 'O, frou ni i coro îaîdcis, so i ta ote us to
keep aa; eoifîr'at and accînate a raeaord as poesible.]

THiE MION. JOHN PRINCE, Q.C.

(Eta e' ft--saathe 1,- s3cx icod.)

TicIhe cl John Prince, late Judge of
tha district of Algî)in', botter known te tle
public as Col. Pinlce, was hemn in Hereford-

shrEngi'ind, on flic l2th cf Mareli, 1796,
and COitpO0i pon bis death at bis- rosi-
dfonce et Saîilt Ste Marie, Algoria, on the 3üth
oîf Nux ii ni, 18"70, ws ii tue 75 W year of
bis cge.

Hoe a C arly in lite dea cted te tlie prores-
f' th ce av, audu ia 1821 n'as adinittefi te

pradioic ' in ail tic courts- cf I' ,w and equity
in lkîgland. Ilc folbon ed the practiceocf lits

Srl. oiin 'lie Coujnties cf Iîerefordsbîre,
IetanaGbouceser-bre, until 1833, w-len ho

ciecided upon e'nigrating te Aîîîerica. lis ex-
tî'aorlinc'.y fondncss (,-amoîînting, te a passion)
for field sports, la said by those stili living who
remniiered lirn at that tinjo, te have been
theo cause cf this sufiden severance frein a
lucrative practice and ail luis borne tics ; it is
said ho w cuid occupy ail bis leisure ah this
tijue in readicg and dilating upen accounts cf
tUe deer snd tnrkey sbccting lu Kentucky,
wvîicli ho thon intended as bis destination.
led lie csrried eut bis intention, witb the
kncwledge we ncw have cf hlm, and cf the
subsequent histomyof the countryhe proposed
as bis future borne, a curions speculatien
miglit ho femmed as te the position cf himself
ccii farnily; huit tUe facts were that bis course
was changed Uy thec influence, we believe, of
sonie accidentai ccunpsnios cf voyage, and
iii August, 1838, lie finally settled in Sand-
w ich, twe miles frein whebre we write.

In 188.5 he w ont into Parliament, and frein
tdus [uinit of lus cireer there were few nuon
n-hoe action)s f'or twxenty years allcr tdis hune
xvere clore coctîcuially bcfeîe tic people cf

0ntario and Quehec than those of Col. Prince.
Promn 1836 to 1860, he sat in tlic Parîlianients
of Lpper Caniada and U1 nited Canada, andi for
tie later few vears, i tlUe LegisIative Couneil
or Lppur louse of tUe United Provintes, to
w hich, w hou made elective, tise oi x~<

ast nd~î Ken.5tî fli "f l -e i D ivilo,"
rtn3das, its represectativ -' 010 w,13

both ceucities aiways Il celighced, to îur"
Colonel Prince w as the p 'ctu of the
Wîctcrni Countiry; but ho Vwýý t -nere ' y a
represeîîtative tui the Roc of Plîrliamnt, ÏCIr
-w hetii hc w ere urging te its pl'ýsa.ge a 1-il
for the admission of aliens to the. ren t'. titi
jîîivileges of British subjeets, ai-d ci . 'euby
briingin, Amecrican capital iîuto the' Province,
or M7hethcr ho were ordiering thc -shîoing un
ile spot of these saine Americans w hec vacUit
in the sin of piratical invasion andî brutal
urder, and thereby subjecting biniself t o

abuses and nmisrepresentations, cuhîdîîatirez
in duels and court martials (and recent cx ents,
have shew n bis course to ho flic p. oper treat-
mient of hike marauding scoundreis alter 'il)
or whetIîer he was uirranging an agricultunl
show or cattie fair in a hittie Essex town on thc
plan of bis oid ilerefordsbire recoîlction-, or
haranguiug in the principal city of Carada.
thousanfis on the then, to Conservatic t ', i-îcIt
excîting topie of the day, the puyient of 'lre
hehlion. lases," in ahi circumstances, on h
occasions, ho %vas the representative i- xn.

Ho was called to tbe Bar ccd affinittcd as,
an attorneOy in Miehaeîmas Tern, 1 S88, at the
saine tinie as the prescrnt 'freasurer of tic
Society, and was electefi a Boucher in tie
saine termi twenty yoars afterwards.

In 1860 he was offered aud accepte-1 the
situation of District Jndge of' the IP1) î et0
Aigouns, which lie neyer quicteci unt il the' yczýr
1870, whon lie visited Toronto lu seirch of
inedical assistance whîiclî could not heocf use,
f'or lie died suddpnhy on the nioeming of-
Wednesday, Novenïber 80, but qoîce cal.îniy
and froc froin pain.

As a iawyer hoe was a rerearkablc instace
of a practical application of the rnaxim that
law is the highcst tesson, the hest of common
sense; for, without being a student, be wouid
almost instinctively seize npon flic truc lient-
ing, and the inevitable resuit of a er tain state
of facts, and w ould astonisb consumers of tlic
midnight ciu, by shewing tlîat hie knew tlic
iaw w ithout baving read the cases.

As a politician ho was successful as regards
the interest of the ceuntry, an utter failure as
regards bis own. 11e wvouid urge with tbe
whole power of- his intellect some uleasure ho
deemed for the good of the country, utterly
indifférent te the fact that the ministry ie
professed te support at the turne xvcîe its op-
ponents. I-e neyer could be mnade te under-
stand the necessity which, s-ens now-a-days
te bc se universaliy adn]itted, tic necssity
for party goverinent. .11e nover beid office.

As both lawyer and politician bis distin-
guishing characteristie was bis eloqueulce, & )o-
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qucuce w'hioh w culd soinetimes risc, e pccal'y
ie his references to the ciassics (for, be was
a scîtolar of nid Hereford College, and ne
nîcie " ceammer" cf Latin and Greekl), tc
the height cf cratcry. And with bis eoc-
quicc, witi tlic expressiorn cf bis thouglîts i.
the most fluenit and flttiugilanguiage, wasjoined
eltucet ail the advartages w hich sîîbscrve it,
case cf mnaniner, powser and pliability cf voice,
and a nie gracions and ccmumanding pre-
seuce. But the fcature cf Colonel Prince',s
charaer, upen which. xost cf those -who
knew bina w cli flxed their attentiou, was
< lways biis manliuess, bis independent asser-
ticu of net wbat always w as rîgbt, but aixsays
wbat bie thought te be se, and bis generous
and disiuterested recantaticu cf sncbi opinions
wvhen lic thouglht thcm te bave bien wrong.

Hlis w arm impulsive nature, fed by and
ret-illE îpori a superb bcdily constitution, led
bhu te errer as well as te truth, but lu elîher
et cuntnmen camne tc know that wbat lic did hoe

d ilwith ail bis heart, and that that heart w as
n 'ci. suillicdi by auything rucan, sordid, or
Lt hoet.

Ta nlw biogrephicaI skcetches cf Colonel Prince
havec beeu publisbed, oue by Mr. F'. 'Taylor, in
Ie65, anther by Mos. Jaîcieson, iii the, carlier
portion cf tise Cclonel's Parliarnetary career,
w c think about 1838.

GEAORGE A. CUMMING, ESQ.

(Extracted fraca tule Boit' 'r Whle.)

George Alexander Cumiming, Esq., Barris-
tir-at-Ltw, ain old and osteemed resideet cf
Kingston, died cn Woduesday, the 28th De-
cetber la.st, in the fifty-eighth year cf bis agc.

Ilis father, Jchn Cîîmming, Esq., iras one
cf the flrst settlers lu Kingston, anti repre-
sentcd th-, thon tosvn in the Parliament cf
Upper Canada about tbe year 1826.

lie irst studied laws in the office cf the late
George Mackenzie, and finishod bis studios
w ftb the late Mr. Thbomas Jiripatick, Q. C.,
and ivas calied to the bar in Michaeimas 'Termi,
1837. Ilis hcalth, which was impaired bsr a
severe accident in childbood, maimîng hini for
life, w-oiîd not permit hlmr, bowver, to devote
linsclf to tile arduieus duties cf the practice
cf the ltuv, tc wbich ctherwise, by bis keen
intellect and talent, how'as admirably adapted.

tiu 1840 hoe was atppcinted Judge cf' the
Surrogate Court cf the United Counties of
Frontenaec, Lenuox and Addiugtcn ; but tbis
office bciug submequently inerged in that cf
the Judge cf the (Jointy Court, Mr. Cuin-
ming iras necessarily ebliged te resign. In
1861 lie received the appointment which hoe
lîeld rntil the time cf bis deatb, namely, Iliat
cf Registrar cf the cify of Kingston, lu wbich
oiffice lhe was mcst invaluable-a liiîk, as it
irere, connecting the preseut witb the past.

The worthy .Judge-for as 'lthe Judgo," hoe
%vas best known-was universally esteemed.
Front bis kind, gentie and generous disposi-

tihn he could nlot but be beioved; and wethink we arc safe in saying 'that sine the
death of his kinsmar,, the late M1r. Archibald
J. Maccdoneil, flot one bas passed ýiivay from

autngo u , whos dcwth bas rù.~d mcc
sin rerert, or whose rneinry w vili bc

longer vherished.

R EVI EW S.

TrIE 1U'Nîvc STATES JUItIST. 1~titAn JS

A nets monthly publication itended as a
incltecx in pente. TJhe editor says : 'ýe
woulud seek te ho in a esuea labor sav'ng
contriva nco; and, instead of encumhoibrirng, our
coluiDes withi legal argumnt,; and j udieili
opinions w bich mnay ho found ci te',vliei-e, ire
w cuIt bc, content to pros;ent the loadin,- priu-
cipiiTh, leaîîng our readler te pursue tne invc-
tigeti on et bis lci',urc.''

lihe tendency cf thic age is to arils super-
ficial kçnowicdge. Noc lebor sas irg !11nclîînc"
ceni n-c a good lawyer ; thongh, w o mat' ad-
mnit that it confers soiixe bt-neflts in these days
cf plîreîîzied haste.

APPOINTMVENTS TO OFFICE.

COUNTY JUDGE.
TUlE HO0N. WALTER1 RA E McCREiA, of the, Town of

Chtatham,, ln thct Courity of Keint, t be Judge of the Pro-
Nisai iiiial itrict cf Ai ina,ý ionat. Jlain
Pituce,, dcceau d. (Gazetted Il' oh r Oiith, 1870.)

coiîajY sATTORiNEY.
JOUN BAN5 il'LL N, of the Towrn of Cornwall,

Esquire, B nu itr-a-L. t, t, o at tý Tht-_ýî, r vy and
Cliii oit te c for the Unit,d l, cn , il c a St m, d
Diîias and Gi ngt y, vice ,tt.î b Ilic, l - -i.ed
(tGanetud Deîeîiiheo Cii, 18aNt

TJEP{JTY CLLPRK 0F CEONtN.
FltREX E. "YIAECON, of Sandwich, Genitleman, Atoar-

iiiyý, ai Lw, to hc DGptiy Cioik of the Croit aud Cirrk
of t, in uty Cour oi f the Caiuty of Easex. (tiazetted
lis t 1 1r, t 70.)

WILLIAM5 ALEXANDPR CAM5PBELL. of the, City of
Tuoronto, Es luire, ta he Actitng flepuis Cit'ik of tiie Criowu
anîd Clrrk of iue coiunty Caot of tue bouitty of Knti, vice
T1. A. Iîeiaîid, deased. (Caactted lsi October, 1S70.)

BEGISTRAII.
JOHX cOPELIO, of tlie Towvnship of Cornwall,

Esqtuire, t"e R"gia fto the C"ou, nty "f Storit, vice
George Woad, rets ied. (Gazetted Rerinber 1tli, 18M.)

NOTARTiES PUBLIC.
GEORGE FREDEiiIcK H iRMANi, of the Village cf

Orangevillo, Esquîire, Bariîter-at-Laîv ; THIOS. DIXoiN,
cf tue Village ai Durhiam, E5q., i3tivirister-at Law; \ICH.
BELL, cf the Toven of Cii iiinîî, GentIeiiiau, Attaiy-lai
Law. (GizotteilNavotîeber .ti, 1870.)

FRiANC'IS iR. BALL, of the Town cf Wieadstîtk, nd
EDR ii INEiiLL, cf tueo Town of Piiton, Esqu0 itres,
Ba rristein at-Iaw. (O.aaette ovtew»ber 1tti, 1870.)

SIMON HARRISON PAYNE, cf caihcriio,Gttian
Attcrney-ai bats. (Gazetî"d Navener 26thi, 1870.)

JOHN HENRE GRASSETi' IAGARI'Y, cf the City
cfToronto, Esaquire, Barrîcter a-Law. (UGazottci Dntoîîi-
ber tod, 187Q.)

AD1AM 11ENIIY MEYERS, jun., cf tht City cf Toironîto,
Eâqire, Barînter-at-Law. (Gazettei Dec. lth, 1870l.)

RlOBERT OLIVER, jun., cf the Town cf Guelpih, Esq.,
Batoister-at-Law. (Gar.ettct Decemher 2Iith, 1870i.)

ALEXANDE R S. WIN CH, of the Townî cf Dutns,
Gentlenian, Attorîiey-at-law. (Gazetted i it Doccrnîter,
1870.)


