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“No. 56 of 1898.

@n fhe Privg Conneil.

APPELLANT'S CASE, -

ON APPEAL FROM THE.SUPREME- COURT OF
| BRITISH  COLUMBIA.

_ BETWEEN . ,
THE CORPORATION OF THE CITY OF VICTORIA - Appellants.
‘ AND

MARTHA MARIA LANG (Adm1n1stratnx of the Estate
- and Effects of John Lang, deceased)- - - - - Respondent.

CASE FOR THE APPELLANTS.

1.. This is an Appeal from the Judcment of the Supreme Court of BI’ltISh
Columbia (Full Court) given on April 1st, 1898, dismissing the Appellants’
application, that ]udment should be entered for the Appellants or that there
should be a new trial. -

~

2. The action in respect of which the present Appeal arises, was brought
by the Respondent as the Administratrix of John Lang, deceased. The
Respondent is the wife of the said  John Lang, deceased, and this action was

_ brought by her, for the beneﬁt of herself and of the infant children of the said
John Lang.

3. ThlS action was originally against the A‘pﬁellants and the Consolidated.
" Railway Company, but the Respondent discontirued the action against the
Consolidated Railway Company on June 17th, 1897 - '

4. Thls is one of several actlons which were brought acramst the Appellants
in respect of the collapse of the Point Ellice Bndge Victoria, British Columbia,
on May 26th, 1896. ' .

(78987 - _ 1
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5.'In the year 1885, the bridge known as the Point Ellice Bridge,

connecting the City of Victoria with Esquimalt, was constructed by the -

Government of the Province of British Columbia, over a public harbour, an
inlet of the 'sea, known as the Victoria Arm. The water at this point is
tidal, and is navigable for large vessels. When Point Ellice Bridge was
constructed it was outside the limits of the City of Victoria. ~'When the limits of
the City of Victoria were subsequently extended so as to take in the area
which contains Point. Ellice Bridge the extension of the limits of the City of
Victoria did not impose upon the Appellants the duty of maintaining Point
Ellice Bridge, and the control of the said bridge was not vested in the
Appellants. The Appellants did not take over or assume possession of the
said bridge, and they did not control or manage it. The said bridge always
remained under the management and control of the Province of -British
Columbia, or of the Dominion of Canada. : .

GIFT
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-

- 6 Point Ellice Bridge was constructed of wood and iron, and consisted of — - ,

four spans. The two centre spans were 150 feet in length, and they ed
upon piers of iron filled with concrete. The two centre spans were erected
according to a design known as a “ Whipple Truss.” By this design the upper
chord of the bridge, or arc of the truss, was held in compression, and the
lower chord by tension. The upper chord was not continuous, but consisted
of a series of wooden members butted together at the points of contact. The
lower chord consisted of a series of links resembling a chain, and depended
for its continuity and weight-sustaining power upon its. being in a state of
complete tension. This tension was maintained by the continued compression
of the upper chord, or arc, of the truss. If the compression in the upper
chord was released, or if it was put out of line, the strain on the lower chord
. would be released, which would cause the whole structure to collapse.

The floor system of the bridge was attached to the.lower chord of the
truss by a series of pins. The truss sustained and-carried the floor system by
means of a series of pins ; over these pins pieces of iron, called “ yoke hangers,”
were suspended. The yoke hangers penetrated each end of the floor beams

“through auger holes, which were 2 inches in diameter, two of such auger holes
being in each end of each floor beam. The yoke hangers were square pieces,
-of iron, and were placed through the auger holes and fastened at the bottom
of each end of the floor beam by means of a plate of iron (acting as a sort
of washer) called a “jib-plate,” which was secured by nuts at the bottom.

The floor .beams were prevented from swaying by means of a series of
diagonal cross rods between each and underneath the floor. The ends of these
diagonal rods were fastened to the floor beams by means of auger holes in the
ends of the floor beams through which the diagonal rods passed, and were
secured by jib-plates with nuts at the outer. sides. A considerable portion of
the sectiondl area of the ends of the floor beams was removed. by reason of the
‘boring of the hanger and diagonal cross rods holes. Joists, 2 inches by 12 inches,
rested upon the floor beams, and the flooring of the bridge was laid upon these
joists. This flooring consisted of 3-inch by 12-inch floor-boards laid diagonally.

30
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_ 7. According to the original plans and specifications the bridge was Rgcorp.
“designed for.ordinary vehicular traffic and not for a tramway. The highest.
factor of safety in the iron work of the bridge was 11, but in some parts the p-
factor of safety was as low as from 5 to 53. The highest factor of safety of g:
the wood work was 4. ‘ . . P
"~ After the plans and specifications for the bridge ,had been accepted, but
before .the bridge was constructed, it was deemed advisable to add side-walks p.139,1.9."
on each side for foot passenger traffic. : ) S
‘The floor system of the. bridge, according to the original design, had a
weight of 5 tons. The addition of the two side-walks sincreased this weight
to 7% tons, 50 per cent. in excess of the weight as originally designed. The p. 139.
carrying capacity of the bridge was thus reduced by the amount of this extra
weight, Z.e., by 21 tons. When the tramcar rails were laid down by the
Tramway Company under their statutory powers, as hereinafter stated, the rails
were not placed in the centre of each span but three-quartcrs of the way.to
one side. : The effect of the additional weight of the side-walks and of the
tramcar rails being placed on one side, instead of in the céntre of the spans pp. 149,150,
of the bridge; was to reduce the factor of safety in the iron work from 11 to 155,1. 20’,/& <0
5%, and in the wood work from 4 to 2. - ' e iR
The original design of the bridge was also departed from in the following
- particulars. ~According to the original plans and specifications, weldless 1}1/'011/
was to have been used, whereas in fact all the eye bars in the diagonal rods of the
“bridge were welded. The effect of this alteration from the original design was Pp- 160,130,
to diminish the reliability of the strain sheets to an extent which would vary %%
according to’the imperfections in the welded iron which was used.

8.. Tﬁe Tramway Company (i.c., The Consolidueﬂ{ilway Company and

1
1
1
1

their predecessors in title) were authorised and empowered by statute to
. construct and maintain a single or double line of -tramways between (among
other‘places) the City of Victoria and the Town of Esquimalt, for the purpose
of carrying passengers and freight.. The Tramway Company were also
authorised and empowered to use either electric or any other motive power
which was considered expedient. :

/ N
;

9. The line of tramways which the said Company were authorised and
/ empowered to. construct included Point Fllice Bridge which was then outside
/ the limits of the City of Victoria. : : '
10. Tram lines were constructed on the said bridge by the Tramway
Company, and tramcars were run by the said Company over the said
~ bridge on lines which had been laid down on the said bridge before the limits
~-of the City of Victoria were extended. , The Tramway Company constructed
40 the.said lines and ran the satd tramecars under the powers vested in them

. as aforesaid, and not subject to or under the control of or under agreement
with the Appellants. ‘

23419.
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Recorp. . -
- of Victoria Act, 1892,” Statutes of British Columbia, 1892, ¢. 63,'s. 16, so as to

4

11. In 1892 the limits of the City of Victoria were extended By the « City

include the said bridge within the area of the City of Victoria.

12. In June, 1892, while a tramcar hez;vﬂy léden with passengers was

passing over the said bridge one of the floor beams broke at the hanger holes;,
but the tramcar passed over the bridge in safety. . After this accident the
bridge was examined by the order of the Appellants. Five of the floor beams

- of the span which collapsed were replaced with new timber, a new flooring was

laid over, transverse planking being substituted for diagonal planking. Heavy
longitudinal. beams or stringers were laid down for the purpose of adding

strength to the bridge, and of preventing vibration when tramcars passed over-

the bridge. The Tramway Company paid for the stringers and also for the
cost of laying them down. The new flooring was paid for by the Appellants.

s/

~ 13. On May 26th, 1896, large crowds of people were proceeding in tramcars,
carts and other vehicles as well as on foot across the Point Ellice Bridge leading
from Victoria' to Esquimalt to attend a review. There was one tramcar,
with about 75 to'80 people upon it, which was close in front of the tramcar
which was on the portion of the bridge which collapsed. The last-mentioned
tramcar weighed about 10 tons and was about 30 feet over all. There were
about 115 to 120 people upon the tramcar, a number which was greatly in
excess of its carrying capacity. When the said tramcar was proceeding across
the bridge and had got about half way over, one of the spans of the bridge gave
way, precipitating the tramcar into the sea below. o

| 14. The deceased, John Lang, who was in the said tramcar when the spé,n ‘

of the bridge collapsed, was killed. v .

\

'15. The Statement of Claim “'(Whichk was - delivered on June 16th, 1897) _'

alleged :—

(1) That .although at the time when the said ‘bridge was built it was
.~ without the limits of the City of Victoria, by letters patent issued on
January Sth, 1891, and confirmed by an Act of the Legislature of the
Province of British Columbia (ch. 63), the boundaries of the City of
Victoria were extended so as to include the said bridge, and that the said
bridge thereby became the property of the Appellants, and has ever since
been under their sole control and management. w7 .

“* (2) That after the said bridge became subject to the control and
management of the Appellants, the Appellants were bound and required
so long as it was-used as part of the hichway to manage and keep it in
repair and in a safe and fit condition for persons and vehicles lawfully
.passing over and along it ; but the Appellants neglected to repair the said

bridge, so that it became dangerous to passengers and vehicles.

30
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(3) That at the time when the Appellants took over the control and B‘_“j’_’_‘_"
management of the said bridge, the said bridge was used for tramway
purposes, for which it was unsulted owing to the said bridge nbt being
built in -a sufficiently strong or substantlal manner to bear thewewht of
the tramcars which were bemcr run over the said bridge, and " that the
Appellants, although they knew that the said bridge was not strong or
substantial enough to bear the weight of the tramcars, allowed the said
_bridge to be used for traniWay purposes, and mv1ted the public to use the
said bmdce as part of the highway.

(4) That the Appellants from time to time, in attempting to repair,
and in doing work in connection with the repair. of the said bridge,
weakened the beams by boring auger holes, which tended to hasten the o

. decay of the bridge and increased its Weakness and by dividing the
flooring on the said bridge, which furt#®r increased its weakness.

(5) That the collapse of the’ said bridge, by which the said John
Lang was killed, was caused by the negligence of the Appellants in con-
tlnumff the said bndore in the-condition in which it was in, and by their
neghgent manacrement of it, and by neglecting to repair it, and by repair- -
ing it m a necrho'ent manner. '

20 The partlculars of misfeasance upon which the Respondent rehed were
~ as follows :—

‘ (1) Placing defective strmoers on which the car ralls of the Con- P 3
solidated Rallway Company rested in July, 1892. :

(2) Negligently placing stringers in the said bridge in July, 1892

- (5) Boring an auger hole in the floor beam of the said bridge in June,
1892, and negligently pluggmg such hole.-

: (4) In removing the ﬂoorlno in the sald bridge in. 1892 and leplacmg
it by divided ﬁooran'

(5) By changing in 1892 the floor beams of the said bmdcre for
beams of a smaller dunensmn ~

16. The defence_ef the 'Appellémts was delivered on July 3rd, 1897;

The Appellants by their defence :—

(1) denied that the said bridge was the property of the Appellants :
or that it was under the control of, or that it had ever been taken
over by, the Appellants. They alleged that said bndge was con-
structed over a public harbour and inlet of the sex, which was tidal,
and was navigable for large vessels, and the said bridge therefore

- - __ remained under the exclusive control of the Dominion of Ca.nada
“ [78987] 2




(2) They alleged that the Consolidated Railway Company
acquired such rights as they possessed from the Province of British
Columbia, and that the Appellants had no power to regulaie the
uses of the said bridge by the said Consolidated Railway Company,

. or to prevent the said Consolidated Railway Company using the said
bridge for the purposes of their tramways. ' '

Recorp.

(8). The Appellants denied that they were guilty of any of the -
acts of negligence which were alleged, or that they had been guilty
- of any ymisfeasance. " - : )

- (4) The Appéllants contended that there was no duty or liability 10
imposed upon them by statute, by-law, or otherwise to keep and .
maintain the said bridge. : ‘

_ p. 5. - The Respondent by the reply (which ‘was delivered on J uly 7tvh',.1897"),
' - joined issue on the defence. o - o 5

e pp. 6-232. 17. The action was tried at 'Vancouvei', ‘British Columbia, on the 1“2’011,"
S -~ 13th and 14th days of October, 1897, before. the Honourable Mr. Justice
‘McColl and a Special Jury.- ' _ S

it ¢ pp-17,18,  18. The evidence which was given in the case of Patterson v. The

b 19 Corporation of the City of Victoria (which was an action brought against the
4 ‘ Appellants by Mrs. Patterson to recover damages for the death of her husband, 20
- caused by the collapse of the said bridge on May 26th, 1896, and which was tried
i : at Vancouver before the Honourable Mr. Justice McColl and a Special Jury)
_was, by agreement between the Counsel for the Appellants and the Respondent,
read as being given in this case. s ‘ o .

.

~19. There was a considerable body of evidence as to the holes alleged to -
have been bored by one John Cox in the floor beams of the said bridge in 1892,

~ after the accident to the said bridge which happened in that year. The said
John Cox was then carpenter to the Appellants. The evidence given by the said
John Cox in the case of Patterson ». The Corporation of the City of Victoria
was read in this case. Jobn"Cox’s evidence in this case was taken on August 30
26th, 1897, before the Deputy 'Registrar. The said John Cox also gave
evidence viva voce at the trial of this agtion. According to the evidence given

T ~ by the said John Cox, he was instructed by Mr. Wilmot, the Engineer of the .

- City of Victoria, to examine the floor beams in the said bridge for the purpose
of ascertaining whether they were decayed, and if so, to what extent. These
instructions were given after the accident to the said bridge in 1892.. Cox
stated that he had bored holes in certain of the floor beams in pursuance of the

_ instructions given to him by Mr. Wilmot for the purpose of finding out the
-condition of the floor beams. In his evidence given in Patterson v. The .

Corporation of the City of Victoria, the said John Cox swore that he bored 40

holes in floor beams 1, 2.and 3, with a 1} inch auger, to the depth of

~
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about 7 inches, ‘and that he caulked up the hole with oakum, put in
with sticks. The Respondent alleged that floor beam No. 3 broke and that
. the breaking of this floor beam was.the effective cause of the accident. The
. Respondent’s case was that the breaking of floor beam No. 3 was actually
caused or materially contributed to by the holes which were bored by the said
 John Cox in 1892, and the method adopted of plugging such holes. It was
conceded by the Counsel for the Respondent at the hearing of this case, that
the Respondent would not be entitled to succeed against the Appellants unless

the Respondent proved that the holes were bored in the manner described by

the said John Cox. When the said John Cox was examined in the case of
Patterson ». The Corporation of the City of Victoria, the Appellants had no
-opportunity of meeting or checking his evidence, as no intimation was given to
them that any such ev1dence was going to be given, or that any such allegation
was going to be made. The said John Cox was, therefore not, cross-examined
in the case of Patterson v. The Corporation of the City of Victoria. After the
- said John Cox had given evidence in the case of Patterson o. The Corporation
of the City of Vlctorla an a.pphcatlon was made to take the evidence of the
said John Cox de bene esse in this case. The evidence of the said John Cox
was taken before the Deputy Registrar on August 26th, 1897, and was put in
at the trial of this Action. According to the evidence given by the said John
Cox at his examination, which was taken de bene esse;, this beam was rotten

p- 231.

when he examined it in1892. T he said John Cox’s evidence on this point was _

as follows — .

Q  All the beams you found rotten 2”
“Yes, everyone of them.” e '
Q .“Then it is a fact that all the beams you bored were rotten?”
“ Everyone.” ’
.Q “ Everyone. They were pretty badly rotten, too, weren’t they ?”
“ I believe they were.” .
Q “ And then you.bored three of the beams on the Vlctorla side. on
“the top v :
' “Yes.”
Q “ And found them absolutely rotten [
“Yes.”
Q “ Well, Mr. Cox, from-vhat I can ma,ke out, from What you sa.y,
« this beam was rottenrand unsafe in 18922”
‘A. “Well, wasn't they all rotten.” .
h Q “ They were all rotten—at any rate this No. 3 was ? ?”

“They were-allTotten, and that was rotten, too.” /

Q « And they were unsafe 2’ , v
A. “ They -ought not to havebeen there.” /
Q. “That is when I, understand you bored this No 3 A d found it
““ absolutely rotten, too ? 2 = o T
- A. “Yes, bored underneath.”

Q “How was it rotten, half or three- quarters of the way through ?”
“ Take the top and bottom I guess it was pretty nearly half ”
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8».

It is manifest “from - the above extracts from Cox’s' evidence that floor
beam No. 3 was rotten when he examined it in 1892. Nothmg was done to-
such beam from that time until the collapse of the bridge on May 29th, 1896.
If the beam was in the condition described by Cox. it is wholly impossible
that the hole which he bored in it and the plugging which he inserted in such
hole could in any degree have contributed to the accident.on May 26th, 1896.
The effect of the evidence thus given by Cox appears to have been appremated
by him, for when he gave evidence vivd toce at the-trial of this action he -

- endeavoured to explam away the evidence which he had .given in his

examination de bene esse. His evidence at the trial upon -this- pomt was as 10
follows :— 7 .. ' '

Q. 380. “You were told in 1892 to go and bore some of those beams
“ and see if they were sound, and did bore some of them 2”7
4. “Yes” '
Q 381. “ And some that you bored you found extremely rotten ?”
' Not extremely, there were pieces.of rot.”

Q 382. “Is that so, what you said in your -examination here only
“two or three weeks.ago in Victoria. You were asked this questlon (p- 13
“ques. 26). ‘Then it is a fact that all the beams. you bored were rotten
“To Whlch you. answered ¢ Everyone 27

“Moré or less.”
v Q 386. “Now Mr. Cox you also said in this enammatlon that
“you boreg one of the beams from underneath z” ,
[14 es. »
387. “ And you found it very rotten ?”
“I can’t say I said that.”
388. “Well, what do you say now about it?” I
“It may be rotten.” : B
389. “ What do you say now?” ‘
“1 Say-now it was rotten more or less; as to how much a person 30
tell as to any quantity a man can’t tell. d : \
Q 390. Did not you say, as a matter of fa.ct thev were about ha,lf -
« rotten through ?2” : :
“ No, I did not.” “
Q '391. You did not say that 7
“I.did not.” -

20

1
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Although the said John Cox endeavours to quahfy thelevidence which
he gave at his examination de bene esse, he states that there was a considerable
quantity of rot in floor beam No. 3, When he examined it in ]892 (see pp. 52
and 54 of the Record). :

20. Evidence was glven by the said John Cox and E. A. Wilmot, the
Appellants Engmeer, as to the instructions which were glven to the sald J ohn

-_-«
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Cox to report on the state of the said bmdtre after the said accident in June, . Recorp.
1892, and as to the manner in which the holes were bored in the floor beams ——
in the said br idge, for the purpose of ascertaining whether the beams were
defective. At the trial of Patterson z. the. Corporation of the City of Victoria,
the said John Cox said that he received instructidns from the said E. A. Wllmot -
“to bore the beams for the purpose of ascertaining what state they were in, and
that in pursuance of such instructions he bored holes in some of the beams, and in
beam No. 3, with an auger of the size of an inch and a quarter, to a depth of
, seven mches and that after boring the hole he caulked it up with oakum,
0 which he put in with sticks as a temporary plugging to keep the water out.
In his examination, taken de bene esse before the Deputy Registrar, the said
John Cox said—

Q._ “Did you ever tell anybody that you plugged these holes you d1d p. 33,1 18.

bore with oakum ?”
- “ Not that I am aware of ; everybody knew it.”

“Did you tell-anybody 2”

“ Not particularly, as I know of.”

“ Did you tell anybody that you had plugged them ?” -

“No, I did not.”

“ Was that a good way to plug them ¢ ”

“T don’t know ; it might keep the water out, and it might not.”

“ Why didn’t you plug them with wood 2 ”
..“ What would be the use of wood any more than oakum

“ Wouldn't it keep the water out better ™
“Not a bit of it.” :
« Not 2 bit of it?”
113 N
“If you put a httle tar with that oakum it would make 1t
water tlght?” .

*No, if you ﬁHed it with Whlte lead it might have done

“Would not tar belp it?” _
“ No, tar would soak right into the hole.”
«Tt would act to keep water out of the’ wood? 7
“1 don’t_think so.” -
“Did you plug that good and tlght with oakum ?”
“I expect we did with a stick as well as we could.”
“ Séou did plug it good and tloht mth the stick?”
“ es » -
“ How did you pound it in?”
“ Pounded it in with a hammer.”
“ Sr}ut-a stick on top and drove it in w1th a hammer, did you*”
. “Yes.” S

“ Drove it in txght 27
“Yes.” .

-

A.
Q.
A.
Q.
A.
Q.
4.
Q.
A
Q.
A.
Q.
A.
Q.
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Rcorn. In. his examination at the trial of this action the said John Cox gave
‘ * evidence as follows :—

Q. 279. “ When did you"plug the holes ?”
A. «“TI would not swear whether it was the next day or afterwards.
“ It was the day following—the third day after the boring, I believe.”
Q 280. “How did you plug them %~
“ The tar was mlxed with oakum, and just shoved in with the
’ “‘ha.ndle of a hammer.”
Q 283. “ How hard did you drlve in the oakum [
“ Just with the hand,.so.”
Q 284. “ Was it driven in tightly or loosely 27
4.« Well it mlght bave been driven in tighter.” .
For further on this pomt see- the cross-examination of this witness,
“ pp- 61, 62 and 63, Q. 554 to 588.
Thls witness was also eross-examined as to the boring of the holes in the
floor beams (see pp. 50 seq. of -the Record). The followmg extracts are of
- special importance (p. 50)— v

Q. 342. “You testified with regard to the number of beams you bored

“and the size of the auger you used, at this Patterson trial, and also on

Lo thls trial at Victoria ?”
“T think so0.”
Q 343, «“ And you said an’ mch and a qua.rter auger.”
«J believe I did.”
Q 344. “ And since, you have exammed some old beams that are in
“ the Esqmmalt span that now stands ?” ~
oA, “Yes”
“Q. 345. “ And you find it much less than an mch a.nd a quarter
auger hole ?” ’
A. “TIt is not half an inch—barely a half inc

20 -

Q. 346. “ And No. 7 beam, on the span that colla.psed did you see 3o

the auger hole in that 2”7 -
A. “No, I was not here when they was broke up.”
Q. 347. “ And the auger holes which you did see were smaller than
- an mch and a quarter, and you say were plugged with wood 2”7 -
““ A stick put about the size of your finger.”

Accordmg to the evidence of the said E. A. Wilmot, he instructed the

said John Cox to bore the beams for the purpose of examining them, and to .

plug up the holes so made. The said E. A. Wilmot, stated he saw the said
John Cox boring with a 4 or § inch auger.

1 11. sald John Cox stated he bored with a 1} inch augur and plugged with oakum)
p. 187,219, was examined, but no angur hole was found, and although the beam was
220, 188, 1. broken the two pieces were complete Tn some of the other beams auger holes

P ,p_ 80, 185, After the collapse of the bridge in May, 1896, beam No. 3 (thch the 40
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were found. The holes were plugged with wood. The plugs were well driven in
and were sound. In these holes no oakum was found. - The auger holes were p. 101.1. 8-
'very much less in size than 1} inch, they were not more than about £ inch. 30.

REcorp.

21. Evidence was given by experts, called on behalf of the Appellants and
the Respondents, as to what part- of the said bridge first collapsed and as to
what effect, if any, the holes which were bored in the floor beams in 1892 had
upon the collapse of the bridge. Evidenee was also given as to whether the
alterations which the Appellants made in the flooring weakened the said
bridge, and whether such alterations contributed to cause the collapse of the
said bridge. Edwin Hall Warner and James B. C. Lockwood were the experts
‘called on behalf of the Respondent, and Henry P. Bell was the expert called
on behalf of "the Plaintiff. These witnesses had given evidence in the case of
Patterson o. The Corporation of the City of Victoria, and by agreement the
evidence given at the trial of that action was read in this case. The evidence
of the said Edwin Hall Warner is on pp 117-150 of the Record. The
evidence of the said James B. C. Lockwood is on_pp .150-173 of the Record.
The evidence of the said Henry P. Bell is on pp- 18721870f the Record. The
evidence which was given'by the expert witnesses called on behalf of the
Respondents in Patterson ». The Corporation of Victoria, which was taken as
given at the trial of this action, was based upon Cox’s evidence given in the
first-named case, but in his evidence given therein no mention was made of the -

_beams in the said bridge being rotten. '

22. It was admitted by both Warner and Lockwood, the experts called ., 136.137,
on behalf of the Respondents, that the design of the bridge was not suitable p. 140. |
for tramcar traffic, and that it was not'safe for heavy traffic. The witness p. 141. -
Warner stated that the size and weight of the tramcars which were run by the P 4.
Tramway Company over the bridge had increased since 1890, The larger and 2¥;57 ™"
heavier tramcars enabled a larger number of passengers to be carried, thereby p. 137.

-increasing the load which the bridge had to carry. This witness also admitted
that the effect of subjecting the bridge to tramcar traffic, for which it was not
d?s(iigned, was to weaken the bridge, and thus to accelerate the natural process
of decay. _ » - , '

The result of the evidence of this witness was that the collapse of the p. 142.
bridge was due to the fact that the bridge was used for traffic which was too
heavy for it.combined with the fact that the bridge had not been repaired. :

The witness Lockwood stated at the inquest which was held to inquire pp. 162-3.
into the cause of death of the deceased and the other persons killed by the
collapse of the bridge that the overloading of the bridge was the primary
cause of the disaster. His evidence at the trial of this action wa$ substantially -
to the same effect. The witness Warner admitted that the alteration which op. 144-5
‘was made in the floor system of the bridge, as stated in paragraph 13 hereof,
after the accident of 1892, would not have the effect of weakening the structure,
but would rather tend to strengthen it. ' :
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RECORD. 23. Having regard to the answer gwen by the Jury to the last question
——  put to them (see next page, 1. 19), it is important to notice the evidence given by
: the witnesses Warner and Lockwood as to the part of the bridge which ﬁrst gave
p- 142 way. = The witness Warner stated that it was clearly lmp0551b1e to assign the
order in which the hanger, and the stringer and.the floor beam No. 3 broke
‘When giving evidence at the inquest, the witness Lockwood stated that the
- hanger probably broke first. . This opinion was given by Lockwood after he
had made an exhaustive examination of the broken bridge and from- notes
P 168,169, which he had made at the time of such examination.- When challenged at the
:.170%371.  trial of this action with the evidence which he gave at the inquest, he stated 10
" -that he had changed his opinion since his connectlon with. the trlal of this
action.

.

24 The Appellants submitted that there was no ev1dence to go to the
Jury of liability on the part of the Appellants to the. Respondent but the
learned J udge declined to withdraw the case from the Jury.

‘< p 252 - . 25. The learned Judge left 12 questions to the Jury, which the Jury /
B - a,lrllswered The following are the questions and the rephes of the Jury
t ereto — . : .

(1) “Did the Corporatlon after the extension. of the City l1m1ts
“ control and manage the bridge as if owner thereof ? 7”7 120
Answer. “Yes.” S

: (2) « Was the bridge as constructed of sufficient strength for safe

Y - ‘““use by the Tramway Company i in the way in Whlch it was used up to the s
' “ time of accident ? ? 7 . s
Answer. “ No.

(3) “ Was such use by - the Company by agreement with the
S . # Corporation ?”
P Answer. “Yes.”
(4) “Had the Corporatlon knowledge of the msuﬂmlent strength of
- “the bridge in time to have prevented such use by the Company before 30
“ the accident ?” . '
- Answer. “Yes.”

. (5) “ Would the Corporatlon if exer01smg ordinary care have become
*“aware of the actual condition of the bridge in time to have prevented such
" “use by the Company before the acmdent 77 :

Answer. “Yes.”

. (6)-“Did the Corporatlon before permitting tramcars to pass over the
* bridge make any inquiry whether it was of sufficient strength for safe use
~ ¢ for that purpose ?2” S . :
‘ Answer. “ No.” ) . 40

(7) « Could such knowledo'e have been easrly a.cqulred by the
¢ Corporation ?” ,
Answer, “ Yes T

K

PR




13

(8) “Had the Corporation at the time of the accident suffered the Rgcoro.
“’bridge to fall into such disrepair as by reason thereof to’have become  —
“ dangerous for use by the Company ?”

Answer. “ Yes.” o <

(9) “Did the changes made in the bridge by the Corporation, and

“ under an arrangement with .it- by the Company, materially reduce the

- “ strength of the bridge to support a tramcar passing over it ?” S
Answer. “Yes.” , : '

: (10) “ Was the hole bored by Cox, the city carpenter, in beam No. 3
“as described by him ?” . ' o
' Answer. “Yes.”

(11) “Did the boring of such hole cause the beam to become
““rotten ?” C ' , '
Answer. It materially assisted.”

(12) “ What was the immediate cause of the accident 2”
Answer. “The breaking of floor beam No. 3.”

e
b3
)

Upon these findings by the Jury the Respondent applied for judgment.
- The learned Judge said he would reserve judgment, but that if the full Court
upheld his judgment in.the.case of Patterson ». The Corporation of the City of
20 Victoria judgment would be for the Respondent, but if his judgment -in that
case was not upheld judgment might not be for the Respondent. On .
November 6th, 1897, Mr.’ Justice McColl ordered judgment to be entered
for the Respondent for $20,000 and costs. ' :

a

26. The Appellants appealed to the full Court that judgment should be pp.253-254.
entered for the' Appellants on the following grounds :— T a

o

(1) That no power, ‘duty, or liability in relation to the bridge in
question, or in regard to roads and bridges generally, was given to or
imposed upon the Appellants by their Act of Incorporation, nor was any

- cause of action given to persons injured by negligence of the Corporation
in relation thereto. : e : '

(2) That it was beyond the corporate powers of the Appellants to
meddle with the structure of the bridge at all, and the things done to the
bridge which are complained of, were the personal acts of those persons

 who did them or ordered them to be done and not acts of the Appellant
Corporation. ' : ' C ‘

(3) That if the Appellants did assume to perform the public duty,
theretofore performed by the Provincial Government, of maintaining the
‘public highways and bridges within their corporate limits, they are not as
such public highway authorities, liable to members of the publicin damages
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for injuries caused by the negligent act either of misfeasance or nonfeasance
in doing that work.

(4) That the disaster if attributable to the Appellant Corporatlon at
all, was caused by mere acts of nonfcasa.nce on its part. -

_(5) -That the findings of the J ury are inconclusive and insufficient to -
support the judgment. -

(6) That there is- no ﬁndmo- of the Jury that any of the acts
complained of were negligently done a,nd the evidence shows that they
were carefully done. : -

X ) That there is no ﬁndmcr of the J ury that any of the acts com--
plained of "caused the dlsaster :

The Appellants also apphed for a new trial on the follovvmt7 grounds:— - |

(1) Of non-direction by the learned trial J udge in. refusing. to charge
the Jury at all as to what in law constitutes negligence, and in nevlectmc
to leave the essential question of negligence to the J ury, elther by properly
framed questions or otherwise.

(2) Of .non-direction in- refusmcr to pomt out to the J ury that the
opinions of the experts appearing in them evidence, taken in the case of
Patterson ». Victoria, and put in evidetice in this case, to the effect that
the boring of the hole in beam 3 by Cox caused the dlsa,ster were. based
upon the evidence of Cox given in that-case, whwh substa,ntlally dlﬁ‘ers
from his evidence in this case. , :

27. By an order dated February 25th, 1898, the Full Court of the
Supreme Court of British Columbia ordered the Appellants said Appeal should
be inscribed for hearing before the said Full Court, and that the said Appeal
be heard notmthstandmg that the order for J udoment pronounced by the -
Honourable Mr. Justice McColl had not been: entered or otherwxse perfected
by the Respondent.

28. The Appellants Appeal to the Full Court of the Supreme Court of
British Columbia was heard on the 14th and 15th days of March, 1898, by
the Honourable Mr. Justice Walker, Mr. Justice Drake, and Mr. Justice
Irving. The” Judgment of the Full Court was delivered on the "1st day of -
Aprll 1898, by Mr. Justice Drake. - The Full Court dlsmlssed the Appeal to
enter J udgment for the Appellants, or to grant a new trial, on the ground
that such Appeal was identical with the case of Patterson . The Corporation
of the City of Victoria, and that the Full Court was bound by the decision
given in that case.

29. On April 4th, 1898, the A%)ellants 'obtamed leave from the Full

* Court to appeal to Her MaJesty in Council, and this Appeal has been duly

admitted.
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80. The: Corporation of the City of Victoria is a Municipal Corporation, Recoro. .

and is the creation of Statute; and such rights or duties as it possesses, = ——
or as are incumberit upon it, have been conferred or imposed by the Legis-
lature. The Corporation of the City of Victoria was governed and regulated
by the Municipal Acts. The Municipal Acts were Consolidated in” April,
-1892, by the Municipal Act, 1892 (55 Vic. ¢. 83). Section 2 of the Municipal
Act, 1892, provided that ‘ Municipality shall include -any City, Town;
“ Township or. District, heretofore incorporated or which may hereafter
“ be incorporated and established under this Act.” This Act did not provide
that any of such Municipalities should be a highway authority, or give them
any initial ownership, power or control over roads, streets or bridges, within
their respective territorial limits. The only power relating to this "subject
was given by section 104, the material provisions of which are as follows :—

~

“ In-every Municipality the Council may from time to time make.
“alter and repeal by-laws for any of the following purposes or in
““ relation to matters coming within the classes of subjects next herein-
“ after mentioned, that is to say :— : : -

* K S SN £ " =

(90)" “ Roads, streets and bridges

* * Lo * * *

(107) “ For opening, making, preserving, improving, repairing,
“ widening, altering, diverting, or stopping up roads, streets, squares,
“alleys, lanes, bridges or other public communications within
“ the boundaries of the Municipality or the jurisdiction of the
“ Council ™ . ‘ 7 :

" No by-law for repairing, improving or altering or in any way relating
to the highway or bridge in- question was passed by the Appellants. On
May 20th, 1892, the Estimates By-law 1892 was passed. This By-law
enabled the Council of the Corporation of the City of Victoria to raise the
sum of $25,000 for the purpose of being expended upon streets, bridges and
sidewalks, and to expend such sum upon a resolution of the Council being
passed to authorise such expenditure.

This By-law was purely tentative, it only contained an estimate of $25,000
as a fund for possible use on roads, streets and bridges. There was no
by-law authorising the repairing of the structure of the bridge in question
or of the highway over it. There was no resolution authorising the alteration
and repairs done to the bridge. Assuming even that there was a statutory

- duty .upon the Appellants to repair the said bridge a private person
such as the Respondent cannot maintain an action against the Appellants

° for any injury such person may have sustained by reason of the
0 Appellants’ "breach of duty unless such right of action was expressly

- given by Statute, as the Appellants are a corporate public body and are




16

°

therefore not liable for mere nonfeasance. It is not suggested that such right

- of action was given by any Statute.-

'31. The Appellants contend that. the fact th#t certain alterations and

‘repairs were made to the said bridge>was not emough in law to fix them

with liability. There must be a -deliberate and unequivocal corporate act.

This cannot be presumed from what was done by the . Appellants’ servants,

particularly as the.said bridge belonged to the Provincial Government, and
was a link in the Provincial main highway. It’'s only profitable use was by
the Tramway Company. The Appellants, therefore, did not assume the
control of the bridge so as to be liable in law for what may have been done
by their servants. ’ ' '

32. The Appellants further submit that even if the evidence of John
Cox is accepted that the matters deposed to by him would-not render the
Appellants liable. The said John Cox-was a skilled and competent workman,
and the acts which he states he performed in examining the beams in the
bridge by boring holes in such beams and plugging them up afterwards were
reasonable and necessary for examining the state of the bridge. The method

. adopted was not shown to have been improper or unusual for the purposes for

which it was done. The examination was for the purpose of ascertaining the

extent and nature of repair which the said bridge required, and was, therefore,

a_reasonmable and proper thing to do. There is no finding of the Jury that the
said John Cox bored the holes in the beams in the said bridge in a negligent

‘or improper manner. There is, further, no finding of the Jury that the holes
~bored by the said John Cox had been plugged in a negligent or improper

manner, and there is no finding of the Jury as to the effect, if any, which such
plugging had upon the collapse of the said bridge.

33. The said bridge was constructed and the T.ramway Company had
acquired a statutory right to run their tramcars over the said bridge before the

limits of the city of Victoria were extended, and therefore the Appellants had

not the- right ‘to exercise any authority or control over the said bridge.

_Although the jury found that the Tramway Company used the bridge by

agreement with the Appellants there was absolutely no evidence of any such
agreement, the user by the Tramway Company being under the Tramway

Company’s statutory powers. Whatever defect there may have been in the.

original construction of the bridge, and even if ‘at the time when it collapsed

it was a nuisance, this would.not give the Respondent any right of action

against the Appellants, for the Appellants would: only be Jiable for misfeasance

. and not for neglect to repair, although such neglect to repair might constitute
‘an indictable breach of duty. « -

-~

34. The Appellants submit that the judgment appealed from is erroneous 10

and that judgment should be entered for the Appellants, or that a new trial
should be granted for the following among other Co :

10




REASONS:

. Because Point Elhce Bridge was outside the limits of the =
" City of Victoria, when it was constructed, and for some years
after it had been constructed, and the Appellants are not
responsible for any defects which there may have been in the
construction of the said bridge, nor for the condition of the

~ said bridge, nor for the purposes for which the said bridge
was used.

. Because when the limits of the City of Victoria were
extended so as to include Point Ellice Bridge, the Tramway
Company were running tramecars over the said bridge, under
the powers granted to the Tramway Company by statute,

and the Tramway Company continued to run tramcars over

the said bridge, after the limits of the Clty of Victoria- had-
been extended under their statutory powers and not by
agreement with, or under the power, or control of the
Appellants

. Because the Appellants had no power to prevent the Tramway .
Company from using Point Ellice Brldge

[

4. Because there was no evidence that the Tramway Company
used Point Ellice Bridge by agreement With the‘Appellants.

5. Because no duty or liability was 1mposed by Statute upon the
%ppellants to repair, or to. keep in repalr Pomt Ellice
ridge :

. Because there was no corporate act of the Appellaﬂts which - -
assumed the control of Point Ellice Bridge so as to render
the Appellants liable for the repair of Point Ellice Bridge,
and. no’ by-law was passed by the Appellants Whlch
authorised the Appellants to repair the said bridge. ‘

7. Because the Appellants are a corporate body, and are, there-
fore, only liable for misfeasance, and there is no evidence of -
-any acts of misfeasance on the part of the Appellants.

.‘ o'

8. Because there is no finding of the Jury that the Appellant< ‘
. were guilty of any acts which amounted to misfeasance,
or that such acts were the cause of the collapse of Point
Ellice Bndve




8-

9. Because, even assuming the Appellants are responsible for the’
acts of John Cox in boring holes in the.beams of Point =
Ellice Bridge, and in pluggma ‘them up afterwards in the =
manner -described by John Cox, such acts of John Cox do.
not amount to mlsfeasance on the part of the Appellants.

/ j 10. Because there was no. ﬁndmo of the Jury that John- Cox
- negligently or improperly bored or plugged .the holes in
Pomt Ellice Bridge. _ o -

11. Because there was no evidence .that the hole bored in beam
No. 3 by John Cox was the substantlal cause of such be&m 10
becomlng rotten.

Because there was no ev1dence that the brcaking of floor .
beam’ No. 3 was the nnmedlate cause of the” acmdent

/’M

S “ 13 Because the verdict of the J ury ‘was aoamst the Welo‘ht Of
evxdence

R. B. HALDANE,
JOHN D. CRAWFORD

o
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‘No. 56 of 1898.

ON APPEAL FROM THE SUPREME COURT OF
BRITISH COLUMBIA

' . , BFTWEEN ' : o
THE CORPORATION ~OF . THE CITY OF o
VICTORIA " .« e (Defendants) Appellants.. :

AND _

MARTHA ‘MARIA LANG (Admlmstratnx of the _

Estate and Eﬁ'ects of Jonn Laxe deceased) .
(Plaintiff ) Respondent .

CASE OF THE RESPONDENT

1. Thls is an Appeal from the Judgment of the Supreme Court. of Bntlsh Record,
~ Columbia in Full Court dismissing an Appeal from the Judgment and Order of p- 257,1. 25.
- McColl J., the Trial Judge, in favour of the Plaintiff (Respondent here), in an I
action brouOht by ber in the Supreme Court against the Corporation of ‘the
’ Clty of Victoria (Appellants here). .
) 2. The action was brought by the Respondent Administratrix of the estate ;
and effects of her late husband John Lang deceased, to recover damages for
© herself and the children of the marriage, by reason of the death of the said .
. John Lang through an accident. on, Pomt Ellice Bridge Wlthm the City. :
© The matemal circumstances are as follows.

L —BUILDING ‘0F BRIDGE.
3. In 1885 the limits of Vlctona extended to the near foreshore of' anarm

~of Victoria Harbour at a point reached by one of the'city streets cailed Work

" Street; and on the other side of the. arm was a public highway built by the
»‘Government of British. Columbia - e‘:tendmcr some distance to the village of °
Esqmmalt o ,
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p- 89,1 27.
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..~ 4. In thatyear the Provincial Governinent buﬂt, at tha.t point and connectmg '
the two highways, a public bridge actoss the arm,called Point Eltice Bridge, thus
forming part of and completm0‘ a pubhc highway through and between Victoria
and Esqmmalt

II —EXTENSION OF CITY Lmrrs.

5. By the Mdnicipal Act, British Columbia Statutes 1889 cap. 18 sec, 17,
provision was made for the extension of the limits of municipalities.
6. By the British C_«}lumbxa Statute of 1890 cap. 37 sec. 6 the last named

provision was enlarged.

7. On the 21st October 1890 the Corporatwn of V1< :toria passed a by-law 10
No. 124 providing for extensions of: the City Hinits, which included Point Elhce
Bridge and a district on the other mde of the arm through Whlch the hlnh“'ay to
Esqmmalt passed.

8. The proper pr ehmmnry steps havmn' been .aLen on 8th January 1891,

the Lieutenant-Governor in Council by Letters Patent’ duly proclaimed the

~extension of the limits'so as to include the bridge and the district beyond, and
the City limits were froin that date so far extended, - ‘

9.”By the Municipalities Act, British Columbia Statute 1891 cap. 29 sec. ‘267
the limits were defined and established so as to include. the premises.

10. By the Victoria City Act, British Columbia Statute 1892 cap. 63 sec. 16, 20
repealing sec. 267, the limits were again defined and established so as to include
the premises; and it was provided that the by-law and Letters Patent should be
deemed to be amended so. as to conform to the provisions of that section, which
made some changes in other parts of th(. hxmts.

III ---IlFLATION OF Cmr 10 BRIDGE. -

11. From the time of .its incorporating Ordmance in 1860 to the - present
~ day the City has been invested with rights, powers and duties as to roads streets
and bridges' within its limits.
1z.. By the Act “to consolidate and amend thé Mumclpal Act ” British
Columbia Statate 1891 cap. 29, certain general prov1sxons on these heads 30
extendmur to'the City were re-enacted as follows:—
, "96. In every municipality the Council may, from time to time make,.
T alrer and repeal by-laws for any of the following .purposes, or in relation to
matters coming within the classes of subjects’ next hereinafter mentloned
th‘zt is to s. Wy i— . . ‘ . A
- : * S R
(2) to (7 ). [For aiding the construction 6fstramways.]

- (9). For constructing, opemtmo' and mamtammo tramways, street rail-
 ways and ferries, and for reo'ulatmc the condltlons and terms under which 40
che same may be used: , Co
* * . »- *

(88). [Road -ta.'x.]
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(89\ Roads, streets and bridges, and for erectmg gates on pubhc

- highways within hal.a-mile of a railway crossing and for the reguIatlon of

~ traffic at such gates: :

(90) [Stafute labour.] _ o
. S * -

(98) to (101) [For dealing with side-walks and_:shé.d'@trees, on streets.}
* - ox - S

(106) For opening, making, preservm ‘improving, repairing, w1den1n0'

- altering, .diverting, or stoppmo' up | roads streets, squares, alleys, ]anes

bridges, or, other public communications-within the boundaries of the
mumc1pa11ty or the jurisdiction of the Council, and . for entering upon
. expropriating, breaking up, taking or using any real property in any way

necessary or " convenient for the said purposes without the consent of the ;o

. owners of the real property, subject to the restrlctxons contamed in sections
- ' 206, 207, 208 and 209 of this-Act:
: (107) The  surveying, settling and markmo- the boundary lines of all
‘ streets, roads and other public commumcatxons : L -
(108) To regulate the width of new streets and roads.
(109) For regulatmrr the plans, level, width, surface, mchnatxon and
the material of the pavement, roadway and sidewalk of streets and roads »
(110) To estabhsh a veneral grade for the- streets and roads in the,
. said municipality
S (111 %Specml rates for street improvements.] ‘ T
(112) To compel removal of snow, ice, and dlrt, and to prowde for
removal in case of default: - e
- (118) The regulating or preventing the encumbermg, an uring or fouhng
by animals, vehicles, vessels; or other- means, of any road stu.et square,
alley, lane, brldge,’or other commumcatlon : :
* :’*. - o : ] v "arr o

(119). fhe regulation of the traﬂic w1tbm the mumcxpahty, and fhe
prevention of 1mquerate riding or-driving:. :

(120) To authorise companiés or md1v1duals fo construct any stree
: rmlway, cr tram and other railways, along any street or highway within
the mumclpahtv, on such terms and conditions  as, the Council shall see
fit, and for regulating ‘and governing the same, and for fixing the rates
"to be charged therefor: Provided that in all cases where tramways re
" 1aid “flat” rails only shall be used, and all rails shall be laid flat with he
street:
ST x Thow : * * %

(132) To (hspose of a pubhc street or hxtrhwav, or any portion thereof :
whenever deemed necessary, in exchange for adjacent or contiguous lands
expropriated for the purpose of improving, -widening, stralghtemng, or
diverting a pubhc street or hwhway, and to e\ecute deeds for property
80 exchancred _

' — L& ' 0 . %
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-13..These prowslons were re-enacted in the later consohdatlons and have
ever since their enactment continued to be the law. '

14. Immediately after the extension of the limits the Provmcxal Govemment
ceased, and the City commenced “and. has ever since continued, t6 -assume and
exercise complete control over, and management of the bridge, as owners thereof,
and the same has ever since formed part of a main- City thoroughfare ; and the
law as to the regulation and government by the Clty of general and tramear traffic

has appﬁed thereto. : :

IV.-—RELATION OF TRA\‘IWAY COMPANY TO BRI.DGE.

. 15. On 20th N ovember 1888 before the extemton, an agreement was made 10
‘between the City Covpomtlou and certain parties desirous of formmc a company
for constructing and opérating a tramwsy "and street cars in Victoria whereby
the said parties. were allowed to ldy a line of rails and apply. electric or other
~ motive power ‘and- run cars in-certain streets, subject to certain condxtlons, and
 also over and along any. bridge in Victoria subject to certain condltlons, including
the satisfaction of & city officer as to lo¢ation and materials. -
16. The said parties were at once thereafter incorporated for the purposes
~ mentioned, under the British Columbia Companies Act _Part II Provineial, by
the name of the National Electric Tramway and Lighting Company anted
and they proceeded with the work. . . 20
.~ 17. By the Act to incorporate the National Electnc Tmmway and nghtmo'
Company, British Columbia Statute 1689 cap.-39, that Company, composed of
the same corporators, was mcorpomted with- Lermm powers. T

i8. By the British Columbia Statute 1890 cup. 52, the powers. conferred
“on the said Company were defined, and it was authonsed' on ‘certain terms to
construct and. operate by electric “or’ other motive power tramways, to connect
with the Company’s system in Vlctorm, upon thelands highways and bridges lying
between Victoria and various. pomts, including Esqmmalt and the hwhway and
bridge in question.

19. Under these powers the (;ompany built and applied electric power to 30
various tramways on several routes including the Point Ellice Bridge and the.
'hmh\mys on each side thereof, and were operatmw th‘xt lme at the date of the
extension of the mty Timirs,

‘ 20. For convenience ‘notice is here taken of the fact that there was hter
legislation touching the Company ; ~namely Brmsh Columbia Statute 1894
cap. 63, and British Columbia Statute 1896 cap. 55 ‘ -

v -—DESCRIPTION OF THE SPAN SO FAR AS MATEBIAL.

21 The part of. the brldore in which the accident occurred was on the -
Victoria side, being one of two Whlpp]e through truss spans-each 150 feet long.
- The span was made partly of wood and partly of iron; the strains of- tenuxon 40
being borne by iron, those of compression by wood. .
'99. The floor was originally made of planks Iaid diagonally extendmo the
- whole way across the bridge and beyond the line of the lower chords. This ﬂoor
was laid on wooden longitudinal joists which were supported by wooden ﬂoor
beams, seven in number, lald at right angles to the length of the bndo'e.

s
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. 23. The floor beams were suspended by iron hangers, wllisgh were passed Recard,
through holes bored in the beam, and fastened by iron plates-screwed to-them P-110,120.
" " on the under side of the beam. ’ A St o o :
" " 24, These hangers were, so.far as five out of seven floor. beams, including the
~ -beam in ‘question, are concerned, sustainéd by diagonal iron rods which were .
- fastened to the top beam of the truss. . : ' - : o
~25. Below were the iron lower chords extending longitudinally and tying the p.15L,L81.
ends of the ‘truss; and the iron lower laterals, stretching diagonally across each g"&f‘mb“
~ panel of the span. o , o - -
10 .26. Thus, in the original construction, the stability and strength of the floor Record,
beams were of course essential; but the flooring as constructed added p. 1681 12.
‘substantially to the supporting strength of the bridge. S ‘ o

| VI.—THe AccipEsT oF 1892.

. 27. On the 9th of June 1892, while an electric tramear was passing over the b. 83,1 24,

- Victoria Span, floor beam No. 5 broke close by the hanger, its failure being due  *¢-

to decay. ' - ‘ ' ' _—
' 28? But the car passed over safely, as the flooring, though it settled, p. 79,1 20.
remained unbroken, R - e 2 o .
29. The City Engineer, who was the executive officer of the Corporation
- 20 charged with the duties hereinafter mentioned as performed, forthwith, in
discharge of his duty, inspected the scemc of the accident, and reported thereon
to the Street Committee of the Council, which forthwith authorized the renewal
of the broken floor beam, and this work was at once done under the engineer’s
orders. \

VII.—Tee ExamiNaTioN oF THE BRDGE, REPAIRS, AND Acrs oF MISFEASANCE,
NEGLIGENCE, AND CREATION oF I’UBLIC NUISANCE. '

30. Immediately afterwards the Engineer ‘decided to make a more general
examination of the condition of the bridge ; and in the course thereof he
instructed Cox, the City carpenter, to bore auger holes in the floor beams, so that |

30 he might test by the dust or borings their condition as to decay ; and accordingly
Cox bored, with-an inch and a quarter auger, close to and just outside the
hargers, holes, seven inches deep,in the upper part of some of the floor beams,
numbering about five in the Esquimalt span, and numbering three, being the
beams first, second and third from the Esquimslt end, in the Victoria span. .

31. Cox thereupon ‘delivered the borings to the engineer, each marked and © .
‘numbered with his report; and on the following day by the instructions of the p. 46, 1.4,
engineer he plugged the holes temporarily ‘with oakum, loosely put in, with a ¢tseq.
view to protect the beams to some extent against the lodgment of water, till b ff’ 139,
-permanent arrangements were decided on, but not with the idea that things * *7°
40 were so to remain. ) : -

~ 32. It is common knowledge that wooden materials are liable to decay and R
. loss of ‘strength through rotting, which is induced by the lodgment of water in p. 75,1.38. &
. holes or interstices, and which spreads through the material; and that holes - -

L
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- which may afford such lodgment should be as far as possxble avoxded and where
~ inevitable, should be eﬁ'ecuvely covered or phigged '

33. The holes in' question were much larger than was necessary for the
* purpose, and so made space for the lodgment. of -a larger quantity of water to the
. detriment of the beams; and they 1ight and ought to have been (as indeed one
of them was'in fact) bored not in the tipper but in the under part, or at any rate

. in the side of the beam, which would ebviously have prevented. or. greatly
~-lessened the possibility of the’lodgment of water, and in these respects there
- was misfeasance and negligence. - ‘

'34." The plugging was not of a permanent or. proper descuptxon, or such as 10
_would keep out water effectively for any length of time; and indeed after the . -
lapse of some little time its tendency. would be and was to prevent the evaporation -

of the water-which it admitted; and so to increase the decay due to the hole."

35. The result of the operation of so boring and plugging the hole was to
make- the beam liallc to usreatly accelerated and e*{tended rottenness and decay;
and in the boring and pluocrmv gsdescmbe@l, there was xmsf(.as‘mce, neohaence :
and the creation of a- public TDuisance;

36. The anneer on the 15th Junc 1892 reported to the Clty Counml as
follows :—
Exhibit . “T_have tke honor to report that on l‘hursday last one of the floor 20
Book, p-25,  beams of Point Ellice Bridge was broken off ;- the cause was a heavxly loaded
L 15. *. tramear and the roiten condition of the beam. :
' R “The broken beam was taken out, and a sound piece of similar-dimen-
sions, viz.: 83" x 12 x 16% substituted the work of repairing, was
- completed on Monday last. On examination it was found that exght of the
- remaining floor beams were more or less affected by wet and dry Tot, most of
them to such an extent as to render the brid ge unsafe for loaded tra.mcars, or -
heavy waggon traffic. I would strongly. recommend .that the impaired” floor
‘beams be xel)laced as soon as practicable.

“Iron heams would be the most endurable, and I consider cheapest in 80
the long run, approximate cost $1,500.00 (fifteen hundred dollars) serviceable
for say ﬁh'.y or seventy-five years.

. “ Wood floor beams would cost, apprommately, $560 00 (five hundred
- and sixty dollars) serviceable for say six to eleven years.”
37. The Engineer, on’ “the 29th June 1892, ‘wrote to the City Councxl
' the following letter:—

«l beg to call your attention to the - fact that tramears and heavily
loaded waggons still ‘cross Point Eilice Bridge, although that structure was
reported unsafe for such traffic at a meeting of the .Council of ‘the 15th
inst., and a notice to the same eﬁ'ect published in one of the dally 40
newspapers.

“Tf the bridge is not closed at once a serious accldent is liable to occur
at'any moment as the bridge is in a decidedly dangerous condition.” -

38. The Engineer was thereon instructed by the Council to replace the
condemned beams in wood, and to. -make some other repairs; and the Council
closed the bridge to traffic. :

‘. 125, L 13,
¢ et seg.

p-lbﬁ,l.ll

e seq.

p.175 L22,
ety
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. 39.The bridge was designed and constructed for ordinary traffic, not Record, -
for electric. tram traffic; the electric tram cars were of much greater weight and p- 104,1 32.
ithposed a’ much severer strain on the floor beams than ordinary traffic; the- ‘
tramcar track was placed not in the "centre, but so far towirds the side of the p.160,110..
- bridge at which the hole was made and the floor beam ‘laster broke as to throw :
three-fourths of this great strain on that end of the beam; and thus the
obligation of not impairing, and the duty of maintaining, the strength of the beam
" at that'end, and the probability of the bridge being made dangerous by reason of
_the hole, and of the creation of a public nuisance thereby, and the responsibility
- 10 of reopening the bridge 6 traffic were intensified. ‘ = ' -
- .40. The Tramway Cowpany was by the City in the course of the repairs p. 88, 1. 10.
“allowed to substitute heavy stringers for two of the light floor joists and to p- 110,11
substitute T rails for the flat rails then in use. : _ Lo ‘
~ .41. The work was performed under the supervision of thé Engineer; and, p. 87,1 34,
the flooring being found too far gone, new flooring was under his instructions put e seg.
in, but on a different plan, the new flooring being, instead of planks extending P 81657’ 124,
diagonally across the bridge, planks crossing at right angles, and cut into three * "
sections, one between and one at each side of the rails. - . '
~ 42. The effect of this change was seriously to lessen the .supporting p.110,1.17.
- 20 power -of the flooring alr_e}dy described, and the change was an act of misfeasance P-15%1 47,
“and negligence. ' . ‘ o seq- _
48. The floor beam No. 3 in the Victoria span, being the last of those p
bored by Cox, was not removed, while the hole made to test its condition was not p. 45, 1. 20.
_further or permanently plugged or effectively protected against wet; and the beam p. 120,1.30.
was brought into and kept and left in the "defective and dangerous condition :
described; and in this there was misfeasance; negligence and the creation of a
. public nuisance. e g . : .
44. On the 29th July 1892 the FEngincer reported to the Council as
follows :— ' I o : o
“I have the honor to report that the work of repairing Point Ellice
Bridgc was completed on Friday .the 22nd inst. o
“ The  work that was done consisted of replacing nine cross floor Exhibit
‘beams 53 feet x 12" x 16', renewing the whole of the floor .planking, Book, p. 27,
putting in some new posts under the trestle approach, scraping and 1
painting the cylinder piers between- high and low water where they '
were dacrusted with barnacles, &e., and tightening up all the rods.
* Besides the above, six of the cylinder piers were sounded, which was
done by boring into them with an auger, the timbers inside the cylinders
were found to be perfectly sound but the material composing. the
~ concrete around the piles, inside the cylinders was in a loose state.
“ As the floor joists of the bridge as originally constructed were not
- sufficiently strong, or stiff enough to be safely used for tramcar traffic. -
“The offer of the Tramway Company to put in, at their own eXpense,
longitudinal stringers 10 x 12 under .each rail for the whole length of the
-bridge was accepted. o ' ‘ S
“ These stringers besides strengthening the bridge, prevent on-account
of their rigidity, the undulating motion that was formerly produced by the
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. passage of . the tram cars, and w}nch snbjected the bndge to.an nnnecessarﬂy
severe strain. : -
% When the repairs were first undertaken it was contemplated only to
renew eight cross floor beams, but after the planking was removed it was
.. found to be in such a worn condition that it was deemed mare economical to
, . renew it than place it back again. -
‘““The total cost of repairs and renewals amounts to. about $1, 620
‘ ~exclusive of the work done by the Tramway Compaiiy.” -
Exhibit 45. The cost of therepairs was paid by the City out of a general vote for -
’ Book, P 22, $25,000 for streets bridges and sidewalks, granted under by-luy 162 for 1892. 10~
. 46. The City, after the repairs, .neO'haent}y and improperly reopened the -
bridge to general and tramear traffic on or about the 23rd day of J uly 1892, and
SO contmued it till the acctdent in questxon , S

VIII. -—l‘m‘. INTERVAL =

47. In the 1nte1val ‘between the reopenmg of the bridge to traffic and the
accident which occurred in May 1896, the City continued To exercise complete
control over the bridge, and assumed to look after it;and in 1895 made certam‘

. Tepairs, not however mdudm" floor beam No. 3.

IX.-—-Tas ACCIDENT 1N QESTION.

. 48 On the 26th May 1896, while a loaded tramear was ¢rossing the Victoria 20
P15, 43, et e, span towards Esquimalt, and when it had reashed such a point that the chief
P LT weight was on floor beam No. 3, that beam broke at the hanger, on the side
i’x’s"% x’f,ffﬁ. where the hole had been bored, with the result that the car went down, the span -
. collipsed, and Lang sustained injuries which caused his death.
- .49. The breakmcr of the beam was due to rottenness, which had been
materially induced through the boring of the hole, and had so far extended that
p.-120,1.30. the beam was at that end nothmom a shell; and the bridge was at and before
the date of the accident by reason of%he premises. dangerous to the. public. ~
Exhibit 50. The Corporation had knowledge of .the insufficient strength of ‘the
Book, p.15. bridge, and would if exercising ordmary care haye become aware of the actual 80
: condition of the bridge before the accident.
51. By its conduct. bereinbefore described the Clty was guilty of misfeasance
and negligence and created a public nuisance in the premises and became and i8
liable to the Plaintiff for the consequences of the accident. :

‘ S : X.—Tae TriaL.

52. The action was begun on the 24th day of November 1896 and therein
the Respondent claimed damarres from the Appellants by reason of the _premises.
* 53. The Appellants denied: liability on various grounds.

54. The action came on for trial before McColl J. Wlth a Jury.on the 12th :
October 1897, and lasted three days. : A . 40
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- 85.. The learned Judge left to the Jury the fol]owmg questlons to whxch
they returned the indicated answers:—
‘ (1) Did the Cox:poratxon, after the extension of the City hmlts, control
and man e the bridge, as if owner thereof ?-~4. Yes.
o %Vas the bndrre, as constructed, of sufficient strength for safe use
by the Tramway Company in the way in which it was used up to the time
of accident ?—4. No. :

(3) Was such' use by the Company by agreement with the
: Corporation P—A4. Yes.

(4) Had the Corporation knowledge of the insufficient strength of the
bridge in time to have prevented such use by the Company before the
accident ?7—A. Yes."

(5) Would the Corporation, if exercising ordmarv care, have become

~ aware of the actual condition of the bridge in time to have prev ented such
use by the Compqny before the zccident P—A. Yes.

(6). Did the Corporation, before permitting tramcars to puss over the
bridge, make any enquiry whether it was of sufficient strenO‘th for safe use
for that purpose ?—4. No. - :

(7) Could such knowledge have been easily achIPcd by the
Corporation 7—A4. Yes. '

, (8) Had the Corporation at the time of the accident, suffered the bridge
- to fall into such disrepair, as by reason thereof to have become danverous
for use by the Company ?~—A4. Yes."

(9) Did the changes made in the bridge by the Corporation, and under
an arrangement with it by the Company, materially reduce the strength of
the bridge to support a tramcar passing over it >—4. Yes.

(10) Was the hole bored by Cox, the City carpenter, in beam number
3, as described by him ?—A4. Yes.

- (11) Did the boring of such hole cause the beam to become rotten —
4. If ‘materially assisted. .
- (12) 'What was the immediate cause of the accident ?—A4. The breakmg
of floor beam number 3.
" 56. The jury awarded the followm«r damages :— -

“ Total damaoes awarded $22 500. OO less life insurance $2,500.00. p- 2521 38."
Balance, $20,000. 00 divided as follows -—[WldOW] Mrs. Lang, $7,500.00;

- [children] Jenme, $2 500.00; John, $2,500. 00 James, $2,500. 00 Wllham, '
'$2,500.00; Robett $2,500. 00 ?

Record,
p-25% 1 8.

X‘L——THL JUDGMENT AND APPEAL.

40 57. On motlon for Judoment the Iea;rned Judge reserved hlS decision till p.253,1. 1.
after the delivery of Judament by the Full Court on an appeal in another case
of Patterson v. Vlctona, arising out of the same accident, and now also under
appeal to this Court.
-~ 58. Thereafter, on“the delivery of that Judgment the Iearned J ndve ordered

thé entry of Judoment for the Plaintiff.
.5

B
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- Recind, 59. Aa appeal wae tuken by the City to the Supreme Court in _Full, Court
P-258 115 on the ground that. judgment should have been entered for the City for the
1. That no power, duty, or lability in relation to the bridge in
- question, or in regerd to roads apd bridges %gqers,llyi ‘wag given to. or
imposed upon the Defengdants by $heir Act. of Incorporation, nior yas any
~ cause of action given to persons injured by negligence ‘of the: Corporation
. in regard. thereto. R e LT e
2. That it was beyond the corporafe powers ‘of Defendant to meddle
~ with the structure of the bridge ab all, and-the things dome te the bridge10
which are complained of are thke’ personal acts of those persons _who did
them or ordered them to be .done, and not acts of the Defendant Cor-
poration: - _ T : o o
3. That if the Defendant did assume to perform the public duty,
theretofore performed by the Provincial Government, of maintaining the
- public highways and bridges within their corporate fimits, they are not as
such public highway authorities, iiable to members of the pablic in° damages
for injuries caused by any negligent act either of misfeasance or nen-feasance
in doing that work. © - T . - ~
4. That the disaster if attributable to the Defendant Corporation at all, 20
_was caused by mere acts of non-feasance on its part, )
5. That the findings of the jury are inconclusive and insufficient tc
*support the judgment. o : L
6. That there is no finding of the jury that any of the acts complained
gf_were negligently done and the cvidence shows that they were carefully
-done.. ‘ S
7. That there is no finding of the jury that uny of the acts complained -
: of caused the disaster. I . ) .
p-254,L7.  60. A motion was also made before the Full Court for & new trial. :
 p.257,1..80. 61, The Appeal and Motion were argued orr the 14tk ‘wpd 15th days -of 30
. March 1898; and the Court (Drake, Walken and Irving Jd), holding that the
case was not distinguishable from Patterson z. Victoria, gave judgment on the
_ 1st April 1898 dismissing the appeal; and refused the motion for a new trial.
p.257,L1.  62. The judgmént was delivered by Drake J. the other judges concurring,
_ in the following terms :— : '

Cxoetops 7t o e i 8 4 PR

“This case is identical with the Pattcrson case. It arises out of the
same accident and the same" questions were submitted to the jury and they
gave very nearly identical answers. The Defendant has appealed upon -
similar grounds and has further moved for a new trial. % ‘

“T am bound by the decision in the Patterson case and this appeal must 40

be-dismissed. , : ‘
-4 Asg to the application for a new trial I fail to see that the Defendang:
has made out any case. They allege that the evidenee of Cox substantially
differs from the evidence he gave in .the Patterson case, in fact, he was not
subject to cross-examination in that case, but the jury have had the benefit
of hearing his original evidence and his cross-examination and as the value
or weight to be attached to any witness's evidence is essentially a matter for
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-~ the jury thls Court cannot grant a new tnal on such & grounaas tlns There
* must be something substantially wrong in the verdict arrived at; it must be
. unreasonable and one that reasonable men could net have arrived at from the
 evidence adduced. .I see no such ground here and the application must be
dismissed with costs.” .

- $3. . This appeal is taken only from ﬂm,‘;udgment dlszmssmcr the appeal from .

the decision of the trial J udge; and. there is no appeal from the dlsmrssal of the
application for &' new trial.
64. Reference to the other ease of ‘Patterson v. Victoria (5 B.C.R. p. 633)

lodmws that the findings of the jury in that case, though- adequate, were notso

strong as those in the present case. It is found by the jury in the present case
that the Corporation after the extension of the limits controlled and managed the
bridge as if owners thereof; that the immediate cause of the accident was the’]
breakmg of the floor beam number 3; that the hole was bored thercin by Cox,
the =ity carpenter, as described by hlm, and that the boring of such hole materially
assisted in the beam becoming rotten.

It is also found in the present case that the changes. made in the bmdfre by

: the City and under an agreement with it by the. Company, materially reduced the

strength of the bridge to support a tramcar passing over it.

-1t is also found that the (;orporatlon had knowledge of the insufficient strength
of the bridge, and would if exercising ordinary care have become aware of the
actual condition of the bridge in good time before the accident. - '

65. It will be observed that these findings dispose of several contentions

- which Were advanced st great length during the trial and limit largely the mate-

30

.

rial questlons DOW open.

XII. —TaE PATTERSON CASE.

-66. As the decision in this case is rested on the reasoning ‘and judgments in
the Patterson case, it seems convenient to state here the contentions of the
Respondent in that case and the result of the judgments thereon.

"67. The Respondent contended among cther things :—
(1) That the Court can eupplement the ﬁndmgs if necessary by any
' mferences deducible from the evidence, not inconsistent with' the findings..
'(2) That the negligence consisted, not in the boring alone, but in the
’bormn' without taking proper precautions by effective pluggmg, through
which course in time the injury was caused; and this was mlsfeasance
rendering the Defendants liable.
~ (3) That the findings showed that the Corporation had ..ftu' the
extension of the City limits controlled and ‘managed the bridge as owners;

Record,

p. 252, and
Victoria ».
Patterson
Record,

Pp- 175 6.

that they had this power; but in any event their ‘action was enough to

render them lable,;

(4) That no bye-law was necessary but if othermse the bye-law proved .

was adequate.
68. In the Patterson case the trial Judge thox.ght (5 B.C.R. p. 634) that, if

a by-law Was necessary; the extension by-law was sufficient; but he did not

consider this questxon of any-importance, in v1ew “of the control admittedly
5 . : B2




12

Victoria . exercised by the City over the bridge in consequence of the éxtension, ‘after it
took place.- . . - - - o Lo
- He proceeded as follows:—-  ~ S -
.- “The facts as they appear to me are that after the extension referred to,
the defendants sssumed and exercised complete control over: the: bridge in .
question, which formed part of & main. highway passing " through. the .City;
that subsequently, and before the accident occurred, the defendants became
aware that the condition of the bridge was such as. to make its use by the .
Tramway Conipany highly dangerous; that the defundants thereupon asserted
as against the Company and the Company conceded to them the right to stop 10
such use by the Company until the bridge should have been made safe
therefor; that the defendants accordingly did close the bridge against traffic .
" of ‘all kinds and instructed the City Engineer to examine the bridge and .
report upon its condition; that he did so; that upon receiving his report the
. Defendants renewed portions of the bridge, the work of renewal being done.
partly by themselves and partly by the Company under an arrangement
between them, certain changes being made for the purposes of the Company;
and that afterwards the Defendants threw open the bridge for traffic and
allowed the Company again to use it as before.” - o o

He founded his judgment on the view that the City, having authorised the 20
use by the Company of the bridge in a manner necessarily entailing its destruction,
were liable for the destruction so brought about by them. -

69.-On the appeal to the Full Court, in the Patterson case, Davie C. J.

states the facts, as there reappearing, as follows:— - S
p.181,1. 32. . «TIt -appears that Cox, the City carpenter, in the discharge of his duty
: ‘ "~ and by the order of the City Engineer, had bored an auger hole part way
through besm number 3 for the purpese of testing it, and had then plugged.
up “th¢ hole with oakum. The beam .was permitted o remnain in this

condition until the accident, the primary cause of which the jury find was -

_was the breaking of this beam, which was thoroughly rotten at-the place 30
where it broke; and the jury also find that the hole bored by Cox
undoubtedly added largely to the rottenness .of the beam. As there is no
question that “the findings are abundantly supported by the evidence, the
-question of course is whether the facts which they establish give the

Plaintiff a cause of action against the Corporation.” o

p.182,1.16.  The lcarned Judge holds that no right of action® would arise from a mere
" failure to repair, or a mere omission to do what the Corporation might or perhaps
ought to have done. But, while mere non-feasance gives no right, he points out -
that it a Corporation, by any act which it does, impedes or endangers the
highway it is guilty of a misfeasance and causes a nuisance for which it is40
responsible.  Nor is it necessary that the nuisance should be attributable to any
one act, or that it should be.in the nature of a trespass, or be any act of

commission. S S ‘ S

On the contrary many of the cases of liability for misfeasance are in respect
of acts of omission, which would have been merely non-feasance but for anteceé)ent
acts which in the public safety required to be guarded against. _

=,




13

- Thus the question is not the narrow one “did:the hole bored cause the Victoria v.
“accident ?”, but the more.comprehensive one “did the Defendants produce a Patterson
- nuisance in the highway and so cause the accident ?”, which nuisance may arise "o o)
‘from a combination of act and omission. And then the question is * does this p_‘ Phans
- combination or any of its incidents give a cause of action?” The cause of
- action is that act on the Defendants’ part which ‘gives -the Plaintiff his reason of
-complaint. The cause of complaint here is not the mere boring of the hole, but
the failure, after having bored the hole, to take precautions against” the increased
rotting of a hole which must become saturated with water in wet weather." '
 He goes on to .say,— - S
“ When the jury find that the boring of the hole added largely to the p.185,1 43.
rottenness of the beam they mean, also, I think, or, if not, we are bound to .
~infer, that the beam would not have rotted so quickly, that is t6 say, would -
- have lasted longer had it not been for the boring; in other words, that the
causa causans of the accident was the failure to take timely precautions.
- against the increased rotting prodiuced by the hole, thus tracing the immediate
- cause of the accident to the neglected hole made by the Corporation. .The
breaking of the beam was the accident, the rottenness of the beam caused
. the breaking, and the act of the Corporation in boring the hole produced the
20 - rottenness.” . S R . a
- The learned Judge proceeds to deal with the Judgment of the Trial Judge -
as follows :— ‘ o , B : ,
“'The evidence also shows that in. the summer of 1892 the Corporation
 were warned of the dangerous condition of the bridge, and that they then
r\glosed it to tramway traffic; as it-was their undoubted right and duty to do.

hey were recommended by their engineer to put in iron beams throughout,
. “anhd, had they done so, the accident, in human probability would not have

“occurred, as it is shown by the evidence that the iron work of the bridge on
~whic¢h the iron beams would have depended had a factor of safety of eleven,
which, even with heavy traffic of the cars, had never been reached or nearly
reached. The Corporation, however, discarded the advice of their engineer,
and, having- simply put in a few new wooden stringers, after a short delay
themselves opened the bridge to traffic, thus lulling the public into security
and inviting them into a dangerous trap.” ' - -

. - “The learned Judge whose decision is under appeal is of opinion that
these undisputed facts of themselves, irrespective of the particular findings
of the jury, ertitle the Plantiff to recover, and it may become Hecessary in
another action, or in a higher Court, t0 decide whether his view is not the
correct one.” R o : -

He concludes thus:— , ' : - '

‘“TIn this case, however, I am satisfied that upon the findings of the jury. p.186,1 21.
and the facts necessarily to be inferred therefrom, the Plaintiff is entitled to
judgment, unless there be anything in the Defendants’ point -that.the

Defendants in repairing the bridge, closing it, and then throwing it open,
acted wltra vires for want of.a by-law, but this objection is, I think, met by

. the case of Bernardin v. North Dufferin:[Can.] 19 S.C.R. 581. Moreover, I
think there was a by-law, if one was wanted, in No. 162, authorising. the
expenditure of $25,000.00 on the repair of roads and bridges.”
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Vicwrisw, - 70. McCreight J., says:— =~ ° o Co
* Patterson. . %] think the amswers to Questions 10, 11 4nd 12 having regadd to th

ieg%l.i?  respective questions, and the evidence are findings that the hole bored in the
187,187,

. floor beam Number.3 by Cox, the City carpenter, on the northern side of the
" bridge, added largely to the rottemness-to that-beam, the bresking of which -
~ {of course-through=its:rotteriness) was the immediate cause of the accident. --
1 cannot say that the findings are such as a ¢ Jury, viewing the whole of the
* evidence reasonably, could not properly find. On the eontrary, I think the
.+ evidence of the witnesses Warner, Lockwood, Murray and Baltour, and that ~
- of Gore as to the jib plate having been  torn through’ the rotten beam fully 10 - .
~warrant the finding as to the immediate cause of the accident.” R

. .p-188,L8. & .jt seems to me that the action of the Council by Cox, their
3 : carpenter, in boring the auger hole and leaving it for four years in such a
state as largely to add to the rottenness of the beam, is more directly a
- nuisance than what was done by the Corporation in the ‘Bathurst case, and
coustituted more directly a misfeasance. The connection of the non-repair of
the barrel drain with the hole which caused the accident, was not so obvious
or so direct ns that of the -deep auger hole in the present case, with the
rottenness of beamm Number 3, increasing during the four years from 1892 to
1896, and which a little care should have foreseen and prevented by removal 20
of the beam.-- Cox, the carpenter, says: ‘The hole was caulked up with
oaskum for the present time only, with the understanding that the whole
thing would be moved. I suppose it was to keep the water out for the
“present.’ ” : S - o o o - .
"~ Q. “How did you put the oskum in?” ~ 4. “Just put it in with
- sticks.” S S A B ' L
- “This witness was not cross-examined. ' It is argued that the conduct |
_.of the Defendants was that of non-feasance rather than misfeasance, but I *
think the answer is that there is more misfeasance in the present case :than

in_the Bathurst case.” : . . 30
- He goes on to say :— e
p.188,1.25. “Bat I think the Plaintiff’s case may also be rested safely on the ground
: put by the learned Trial Judge: that the Corporation are responsible for the .
state of the bridge, as'they would be for the state of the ‘streets, regard, . -
- of course, being had to the doctrine of nonfeasance and- misfeasance; that -
the Defendants, while so responsible,” became aware in June, 1892, that
“the bridge was in. a dangerous state, especially having regard to- its use by . -
the Tramcar Company; that some eight of -the beams were found in June,
1892, to be unsound, in addition to that which broke and had to he
- removed; that the 'City Engineer recommended iron beams in lieu of the 40
wooden beams, many of which appear to have got into a bad state between
the years 1885 and 1892, when the first beam was broken under the weight
of a tramcar which, as Warner, the Civil Engineer, says, passed over barely
“by the skin of the teeth, and the second time that the application: of that
heavy load was made it failed. He further seems to have thought it the
¢ most criminal piece of maintenance he had have ever heard of;’ and I gather-
the structure was altogether too light for tramears,and even the substitution
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of: iron for wo?odeﬁ“iﬁeéms might not have averted the disaster. I shall not

w

further deal with the judgment of the learned Trial Judge, except to say

that [ think it is ‘correct, and that the closing of the bridge against
 traffic of all kinds, with the consent of the Company and. the renewal
of portions, partly by the Defendants, and partly by the Company

_nider - arrangements with the Defendants,  show = ‘the  Defendants
felt the state of the bridge was their responsibility. Had they kept
it closed against tramway  traffic, at all . events, they would * have
‘done well, or at least they should have taken great precautions such as its
dangerous case required, but the throwing open of thé bridge again for all

' traffic; including tramcar-traffic, seems to.  have béen an unmlst'xkable act of .

misfeasance Whlch renders any discussion as to the doctrine of non-feasance
. as dlstmguxshed from wisfeasance in this case irrelevant.”
.. 71. Drake J dlssented on the ground that the case was one of non- fe¢sance
only.

72, It wﬂl thus be secn that it was Jmpoasuble without ovemulmg the
Pattérson case to interfere with the judgment in the present case.

XIII. —-REASONS.

5(’3 fThe ReSponden(? submits that the Ju udgment appealed from is correct
20 sn& ghould be confirmed, and that the appeal should be dlsmlssed with costs, for
thQ follovnncr ‘among other,

- REASONS.

- ;." . . . . B

(1) Because the Appellants were guilty of mlsfeasance and neah-
‘gence and breach of duty, and created a nuisance in The

V‘ctona 0.
Patterson
Record, .
)3 189, l. 10,

~ premises, in such sort that they became and are liable to the -

- Plaintiff for their loss by the accident in question,—

(a) by reason of the boring and plugging of the hole as
’ described ;

(&) by reason of the, defectxve reconstruction of the ﬂoorm

- (¢) ‘by reason of their reopening and keeping open the bmdve
to general tram traffic in its unfit state known to them,

A(d) by reason of the public nuisance of a dangerous bndge
created by their action.

“(2) On the findings of the jury.:
(3) On the gr ounds appearing in the judgments above summarlsed
(4) On the: grounds herembefore appearing in this case.

EDWARD BLAKE,
D. G. MACDONELL.
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o No. 1. ] RECORD.
- Statement. : . In the

This is an appeal from the judgment and order of the Honourable Mr. ‘g,“l” eme.
Justice McColl dated the 6th day of November, 1897, that judgment be ‘entered B;?;gq‘f
for the Plaintiff against the Defendant for $20,000 damages and costs upon the Columébia.
findings of the jury. ) _ ”
_This is one of the many actions brought against the Corporation of the City Stai:;:ei.t of
of Victoria in respect of the collapse of the Point Ellice Bridge, Victoria, on the Qase,
~ 26th day of May, 1896, and was brought by the Plaintiff as administratrix of her
10 late husband, Dr. Jokn Lang, who received injuries which resulted in- his death
at the Jubilee Hospital shortly afterwards. _
The action was originally against the Corporation and the Consolidated
. Railway Company, but the Plaintiff discontinued the action as against the
Defendant Company on the 17th June, 1897. - _
The action was tried at Vancouver on the 12th, 13th and 14th days of -
October, 1897, before the Honourable Mr. Justice McColl and a Special Jury,
when the jury found a verdict in favour of the Plaintiff and awarded $22,500
. damages less insurance $2,500, balance $20,000 divided as follows:—$7,500
to the Plaintiff us widow and $2,500 to each of her five children
From this judgment the Defendant now appeals. :

d.
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RECORD. | ~ No.2. -
Inthe T ' PreapINgs. -

Supreme Statement-of Claim.
Court of g

British ‘Dated the 16th day of June, 1897.
- Columbia.

umba. Writ issued the 24th day of November, 1896.

No. 2. . The Plaintiff is a widow and resides at the City of Viectoria in the. Pro-
Statement of

Claim. 165 ViDCE of British Columbia and the Defendants are a mumclpal corporatlon in the
" June, 1857. said Province of British Columbia. ‘

2. The Plaintiff is the wife of John Lang deceased and was on or about the
3rd day of August, 18396, duly appointed the administratrix of the estate and -

- effects of the said John Lantr deceased, who died intestate and as such adminis- 10
tratrix sues for ber own benefit as wife of the said John Lang deceased, and on
behalf of his five infant children.

3. In the year 1885 the Government of the Province of Br1t1sh Columbia
constructed a bridge across the arm of the sea called Victoria Arm on or near
Point Ellice for the passage to and fro of foot passengers, horses, and carriages
drawn by horses, and for ordinary traffic, and the said bridge became and formed
part of a hmh“ ay between the said City of Vi ictoria and the village of
Esquimalt.

4. At the time of the” construction of the said bridge as aforesaid it was
without the limits of the said Defendants, but by letters patent issued on the 8th 20
day of January, 1891, confirmed by an Acs of the Legislature of the Province
of British Coluinbia, passed on the 23rd of April, 1892, chapter 63 of the Acts of
that year, the boundaries of the said city were extendcd so as to include the said
bridge and approaches thereto, and the said bridge thereby became the property
of the Defendants and has ever since remaxned under their sole control and
mana«rement '

5. The said Defendants, at the timé *the said bridge ‘so passed into thelr-
possession and under their management’ atid” control well knew the purposes for.

" which it had been constructed. b

, 6. The said bridge was an arttﬁcxal structure and-erected on said highway 30
‘and the Defendants, after the same became subject to its control and management.
as aforesaid, were bound and required in so far_as the said bridge was concerned
and so loncr as the Defendants continued to keep it as part of the said highway to
Imanage’ and keep the same in repair and safe and fit for persons and vehicles
lawfully passing over and along the same, but the Defendants so managed and

neglected to repair it that the same became danrrel ous to persons and veh1cles

: lawfully passing over and along it.

s 7. At the time the said brldfre was taken over by the city as aforesaid, -the

~ rails of a certain. tramway operated in the City of Victoria, were laid thercon and
the tramcars were in the habit of crossing upon and over the said bridge as the 40-
Defendants were well aware. The said bmdce, at the time the city assumed the
management and control of the said highway of the said bridge forming part
thereof, was entircly unsuited for tramway purposes as the Defendants were well

. aware, as the same had.-not been constructed for that purpose or in a sufficiently

o
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stroncr and substantial manner to bear the weight of the cars Whlch were bem(r
run thereon, yet the said Defendants permltted the said "bridge to be used for
the purposes aforesaid although they well knew that its structure was altogether
too unsubstantial for such purposes, and the Plaintiff says that althoutrh the

Defendants had full knowledge in the premises yet they invited the pubhc to use-

the said bridge as part of the said highway.

8. The l)e“endants, from time to time in attempting to repair and dom0‘
work in connection with the repairing of said bridge, weakened the beams thereof
by boring auger holes therein and otherwise which tended to hasten the decay: of

10 the said brldO'e and increased its weakness, and by dxv1d1n0' the flooring on said
bridge which Farther increased its weakness.

9. The said John Lang on the 26th day of May, 1896, became a passenger
on the tramcar of the Consolidated Railway Company ‘which: was carrying
passengers along the said highway and along and over the said bridge forming

part thereof, and while the said. ‘John Lang was being lawfully carried on and
over said bndcre the same gave way and the said car was precipitated into the
water under sald bridge Whereby the said John Lang was drowned.

RECORD.

In tke
Supreme
+. Court of

British
Columbia.

—

No. 2.
Statement of
Claim, 16th
June, 1897
— continued,

10. It was in consequence of the Defendants negligently continuing the .

~ said bridge in the condition in which it was in, and for its newhvent management.

20 thereof, and. of its neglecting to repair it and negligently repairing it as aforesaid,

that the said bridge gave way while the tramcar, on Whlch the said John Lanoi

was-being carrled was crossing it.

The Plaintiff claims $25,000 by reason of the wrongs complained- of and his
costs in this action.
The Plaintiff proposes that this action be tried at Vancouver, B.C.

No. 3.
Amended Partlculars of Mlsfeasance.

1. Placing defective stringers on which the -car rails of the Consolidated

- Railway Compdny rested in the bridge mentioned in the statement of claim in
30 the month of July, 1892, o

- 2. Negligently placing stringers in said brxdve in the month of July, 1892.

-3. Boring an auger hole in the floor beam of the said bmdge in the month of
June, 1892, and neﬂhoently plugging said hole,

4. In removing the flooring in said bridge in 1892 and replacmv it by
divided flooring: :

5. By chanomg in 1892 the floor beams of said bridge for beams of a smaller
dimension. - .

N o. 4.
Statement of Defence.
40 : Dated the 8rd day of July, 1897.

, -1. The Plaintiff is not and never was the administratrix as alleoed or
otherwise.
2. The Defendant as to paragraph 3 of the statement of claim admits
d _ B 2

No. 3.

.Amended

Particnlars of
Misfeasance.

No. 4.
Statement of
Defence, 3rd
July, 1897, .
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'that at some time prior to the 26th day of - May, 1896, the Province of Bmtlsh
" Columbia constructed a bridge known as the Point Elhce Bridee but the said

bridge did not then and does not now form part of an alleged hlchway between
the Clty of Victoria and the village of Esquimalt. .

3. As to paragraph 4 of the statement of claim, the Defendant -admits
that at the time of the construction of the said bridge as aforesaid the said
bridge was without the limits of the said City of Victoria but the said limits
were never extended as alleged or otherwise so as to include and do not mow
include the bridge and approacheﬂ thereto and the said bridge did not become
and is not now the property of the Defendant as alleged or ‘otherwise and has

_not at any time become and is not now under the sole control and manage-

ment of the Defendant.

4. The said brldge was and is constructed upon - and over a pubhc harbour
and inlet of the sea known as the Victoria Arm, the waters whereof at the
points where the said bridge is constructed were and are tidal and navigable -
for large vessels and over “and upon the foreshore of the.said harbour and the
extension of the city limits referred to did not include within the = city
limits tbat part of the highway on which the said bridge was constructed as -
alleged but the same -always was and remained under the exclusive control of
the Dominion of Canada and if the limits of the said city ever were assumed 20

“-to be extended so as to include the land and alleged hthW'ty upon which the

said bridge was constructed and to devolve or vest the same in any way in the
said coz'poratlon same was assumed to be done by an order of the Lieutenant-
Governor-in-Council of the Province of British Columbia the subject matter
in question not being within the power or control of the seid Provmcml
Government.

5. The said Cnrporatlcn of the City of Victoria never acquired, took over
or assumed possession of the said bridge as alleged or otherwise, but the same
has always been the property and subject to the control and management of the
Proviuce of British Columbia, and the Defendant has never known and does not 30
Lnow the purposes for which the said bridge was constructed as aforesaid.

6. If the Consolidated Railway Compmy had or acquired any right to use -
such bridge for the purpose of running cars and carrying passengers over same

.such right was acquired from the Provmce of British Columbia and not from the

Defendant. The Defendant had not and never has had any power to prevent or
regulate the use of the said brldtre by the said Consolidated Railway Company
and did not know whether or not the said bridge was sufficiently strong and
substantial to bear the weight of the cars which were being ryn or used thereon

~and never invited the pubhc or the said Consolidated Raﬂway Company to use the

said bridge as part of  the said alleged highway or otherwise.
7. No auger holes were bored in any beams of the said brldnre by ‘the
"Defendant or any oae in.its employment or service as alleged or otherwise and

- nothing was done by the Defendant that weakened in any way the said bridge or

. bridge it was donc voluntarily and not in pursuance of any power obligation or

the beams thereof and the Defendant did not divide the flooring of the said
bridge as alleged otherwise.
8. If the Defendant did any work of reconstructlon or of repair on the said
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duty imposed on. the Corporation in that behalf whether. by statute, by-law or RECORD. "
otherwise and the work was done carefully and in a workmanlike manner and the I the
bridge was thereby improved in regard to the safety thereof and if same after- Supreme
wards fell into disrepair it was not by the negligence or fault of the Defendant Court of
and the death of the said John Lang was not caused by any of the acts or - British
defaults charged against the Corporation or any neglect on its part. . Columbia;

9. The said John Lang was not on the 26th day of May, 1896, a passenger _ No: 4.
.on the tramcar of the Consolidated Railway Company which was carrying Statement of

. . . A Defence, 8rd
passengers over the said bridge when the same gave way as alleged or otherwise. July, (ieégr,

10 10. If it should be proved that the said John Lang was a passenger on the —continued.
said car and if it should be proved that the said car was overcrowded the said
John Lang had full notice and knowledge that the said car was so overcrowded
and that the said bridge was unsafe and he was contributory to his death by his
negligence and in boarding an overcrowded car. “

- 11. The said bridge was at the time aforesaid in a fit and proper and safe |
- condition for all ordinary purposes of traffi¢ including car traffic and any "
breakage of said bridge was caused by the act of the Consolidated Railway
Company by reason of the excessive weight of their cars and the overloading of

; _ the same without the knowledge of and without fault upon the part of the :

-20 Defendarréw ‘

12. As to paragraphs 6, 7, 8, and 10 the Defendant will object that no
liability or duty is or was imposed upon it by statute, bye-law or otherwise to keep
main or preserve said bridge in a good state of repair and-in a fit and proper and
safe condition for the purposes as alleged or otherwise. - N
13. No loss-has been suffered as alleged or otherwise.

14. The admissions made herein are made for the purposes of this action -

 only.

15. Save as aforesaid the Defendant depies each and every -allegation con-
tained in the Plaintiff’s statement of claim. '

A
Pl
2

80 T o o No. 5. “ NO. 5 .
. : ° ' Reply, 7th
Reply_ . ) Jnly, 1897. .

-. Dated 7th July, 1897.

" 1. The Plaintiff joins issue upon the allegations contained in the statement

of defence delivered herein. : ' _ S
2. For further reply to paragruphs 4, 5,6 and 11 qu;he statement of

defence of the Defendants, the Plaintift says that the allegations contained in

said paragraphs are no answer in law to the Plaintiff’s claim in this action.
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. | 6
Trr1AL.

(BerorE MR. JUSTICE MCCOLL )
 First Day.

No. 6.
12th October, 1897.
Mr D. G. Macdonell, w1th Mr. E. P. Deacon for the Plaintiff; Mr. W. J.
Taylor, Mr. R. Cass1dy, and Mr. C. Dubois Mason for the Defendant Corporatlon
Case for the Plaintiff.
Martha M. Lang. Called by Mr. Macdoneli.
Mr. Taylor (to Mr. Macdoncll):  You do not want to call \f[rs Lang, do 10
your’ As far as the fact that she is a widow, and her husband was killed in

‘this accident, and she is his administratrix, and has' five children, I am quite.-

willing to admit that.

Mr. Macdonell: ‘And the age of her husband ? -

" Mr. Taylor: Whatever Mrs. Lang says about that-I will accept:

Mr. Macdonell: And that he was in a good state of health?

Mr. Taylor: I thought that was all acrreed on, before hand.

Mr. Macdonell: I thought that was reserved to my learned friend..

Mr. Taylor: I understood my Lord, that these facts were all admitted, and
there 1s really no necessity. of tfzkmg up any time for we do- adrmt it, if there is 20
any doubt our not having admitted it before.

Court: Unless you Thave some written admissions,- the better way will be to
state what you admit.

Mr. Taylor: I will go over it again: I admit that Dr. Lang was killed in this
accident—that Mrs. LanO' is his -widow and admmlstratrm, and that I sce she

.states she has five chlldren here, all of which I presume’ is correct. "I admit that

fact and their ages—that has not been stated in the pleadings, but whatever
Mrs. Lang says as to that, without being sworn, I will admit. y

Mr. Macdonell: And that her hasband was in a good state of health?

Mr. Taylor: Well, I have no reason to know to the contrary..

Mr. Macdonell: Well admit that, and that is all.

Mr. Taylor: Certamly You want the ages adm1tted do you ?

~ Mr. Macdonell: Yes.

Mr. Taylor: Well, let Mrs. Lang state them without being sworn.”

Mr. Macdonell (to Mrs. LanO‘) What was the age of your husband
Mrs. Lang? 4. 37.
" Q. How old was your eldest child ® A. When he died ?

Q. Yes? A. Seven—six and a-half. ~

Q. At the time of his death? 4. Yes. S :

@. And the next child? 4. Five. ' ' 40

Q. And what was the next? 4. Four, and the other was three, and the

. next was 13 months.

Q. The youngest was 13 months old when he died? A. Yes. .
Q. Were they boys or girls? . 4. Four boys and a girl. My eldest is a orn'l
_Mr. Taylor: Whichis the girl? A. Theeldestisthe g1r1 and therest areall boys.
Mr. Macdonell: What was his pr ofession? (To Mr. Taylor): Do you
admit that? '
Mz, Taylor: Certainly.




Court: We do not take it through a witness whq is not sworn. What I asked
you to do was to state those facts that will be admitted.

Mr. Macdonell (toMrs. Lang) : What was his income, Mrs. Lana?

Mr. Taylor: Well, now, on the question of income, I think I have the nO'ht

‘Court: Yes, you dre entitled to—Ilet the witness be sworn. :

No. 7. :
Mrs. Lang, Sworn. . Evidence. :
Court: Before you go on with this etammatlon, let the stenographer read
10 out the admissions that have been made. (Which was done.)
Mr. Taylor: And [ admit their ages to have been 7, 5, 4, and 3 years, and
13 months, respectively —that the eldest is a girl and the- rest are boys. .
4 “Mr. Macdonell: And that he was ina vood state of health at the tlme of his
eath? -
Mr. Taylor: I stated that I ‘have no reason to know to the contrary; and he
was a passenger on the hind platform. I thmk that is in the pleadmﬂs .
The Court: And his death?
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Mr. Macdonell: It was admitted" that he was. kﬂled in the accident—his .

 death resulted from the accident. :
20 -~ Mr. Taylor: I misunderstood.-you.- I may say this: I admit he was on

the rear platform of the car. He did not die as a matter of fact for some few

days after- the accident. I admit that his death 1esulted from the accident
nearly three weeks after the accident.

Court: The length of time that elapsed is nnrnateual isn’t it'?

Mr. Taylor: T thouoht you asked me whether he was killed immediately.

1. Mr. Macdonell (to Witness) : What income was he deriving from his pro-
fessmn, at the time of his death, Mrs. Lang?. 4. From $280.00 to $300.00 2 month.

2. Q. He was 1n active pra,ctlce, Mn Lang, at the time of his death? A.

Yes, oh, yes. : - '

30 Cross-examination by Mr. Taylor.
3. @ Am I correct in assuming, Mrs. L’xnrr thqt you Judrred that from his
day book? You looked at it after hxs death ? A Yes. ,

* 4. Q. Two hundred and eighty fo three hundred dollars. .I suppose you
know, as a matter. of fact, that doctors have a good deal in their day book they
do not get paid. for? 4. Iknow that he made that; that he did make that.

: 5. Q. Itis a fact, though, Mrs. Lang, that there is a great deal of money
they have on the books they do not collect? A. Yes, I knos that, too.
6. Q. The very large proportion of it, isn’t it people they | have to attend out
of charity, who are poor and cannot pay? A Yes, but I am not countmd that.
401 am leaving that out though.
- 7. Q. You took the whole amount of his day book at $280 00 or S&OO 00 a
month ? Well, | know that he made that. :
8 Q But you did take that from the day book ? 4. Yes.
9. Q. Had he any insurance, Mrs. Lang? 4. Yes, $2,500.00 of insurance.
Q

S 10. . Iinfer when you said i’nsurancﬁ you meant life insurance? 4. Yes.

.Cross-exam-
matlon.
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sir.

8

' —_— -~ No.8.
C. D. Branch. Called and sworn.
Ezamined by Mr. Macdonell.
11. Q. What is your name ? 4. Charles D. Branch
12. Q. What is your occupatmn ? 4. lam manager for this busmess——Sun :

Life Insurance Co..
13. Q. Will you tell me what amount will purchase an annmty of - $280.00

~ monthly, or payable quarterly for a man who is 377 4. Yes———I had the wrong

figures altOdether.
Court: If this witness is not ready, let h1m w1thdmw. This evidence can be 10’
mtroduced at a later stwe . B
Witness stands asxde

Chas. Fern. - Called and sworn.

Ezaniined by Mr. \’Iacdonell L D

14. Q. What is your name? 4. Charles Fern.
15.°Q. Where do you reside, Mr. Fern? 4. I'reside at Victoria.
16. Q. What is- your occupauon? A. I drive the Victoria Pheenix Bxewery
wagon.
17. Q. Do you know Point Ellice Bmdae ? A Yes. sir.
-18. Q. Do you remember being there on the 26th May, 1896 ? A. Yes,
sir. 20
19. Q. What were you- doing? 4. I was ‘driving the wagon across the

Dbridge behind the car.

0. Q. Behind what car? 4. Behmd car No. 16. _

21. Q. Is that the cur that went down in the a\cculen’c'P 4. Yes, that's the -
car that went down in the accident.

Court: There cannot be any objection to your leading as to all matters not
in dispute, until the other side object.

22. Mr Macdonell (to witness): You saw the Whole acc1dent" A. Yes,

23. Q What did you first observe about the car after you got on the brldoe? 30

- "A. Well, I was going behind the car—I was a little behind it—about 70—
-about 60 or 70 feet at the time it entered the bridge, and I was going along

there until T got on to that span that went down, and I saw when I was going
underneath there, under the uprights there, I saw a bend underneath the car

wheel. - ,
24. Q. You call those (indicating) the uprwhts? A I call those the

“uprights. . I was going in there, sir.

25. . And you saw what'? 4. I was going on from the Victoria 51de »,_'

‘behlnd the car.

26. (. The car was going towards whlch end? A The car was -going on 40

‘towards Esquimalt.

27. Q How far on the bridge had it got when you observed anyt:hmg
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wrong? A. It had got to about half way when I saw a bend under the car
wheel,

G 28. Q. Which car wheel? 4. The one nea.rest Victoria, on the side of the
orge.

“99. Q. Would that. be the north side or the south side? A. That is on the
north side.

30. Q. How much of a bend d1d you observe in the 1a11° A It went to
about a foot, I guess.

31. Q. "When you sdy about half Way Would it be nearer the Vlctorxa sxde,
10 or the Esquimalt side? = -

In the
Supreme
Court of
British

Coiumbia.

No. 9.

Plaintiff’s
Case.

Charles Fern:

Mr. Taylor: Now, I must object to that. ‘There is the square answer of Examiuation

~ the witness, and this is cross-examination to further ask him about that.
Court: I do not see any objecflon Witness: Well, it was about half
wa

'32. Mr. Macdonell: Then you saw the rail bend? 4. Yes.

12th Oct.,
1897

— continued.

-~ 33. Q. Aboutafoot What then'? A Well Iheard ‘a8 orreat cmsh hke a

falling tree. - -

54 Q. What does a falhnrr tree sound like £ > A. Well, it is one O'rea,t crash,
: if you understand.

90 35. What would it be—the sound? A.. Tt was like a'large tree falling Just

when it is breaking off, you see, before it is thorc: ughly cut throuo-h

.86. Q. So that it Would be like breaking timber, would it? ®4. Yes.

37. Q. That was the first ‘sound you heard? A That was the first one
after I saw the bend underneath.

38. Q. What position was the car in then? A. It was a llttle lower on the"

north side, and then when this sharp snap—when this crash was, then it went to
get level again.
39. Q “What posmon would the car be in as far as distance is concerned ?
A. Well, it was about even : well, it was beginning to lower then, you know.
30 49. Q. No, I am talking at what distance from the Esqulmalt end Would the
car be then? A. It was about half way.
- far from the Esquimalt end of the span would the car be then ? 'A Well, it was
about 75 feet | guess.

41. Q. Between what? I am talking now When .you heard the crash, how:

e .
rtmansraon

e rinr

42. Q. Was the car movmcrp A. Yes, it was moving untﬂ it begun to

break, and then it stopped.

43. Q. From the time the raxl bent until you heard the crash was the car
movmcr? "A. No sir.

4. Q. Eh? " A. Well, from the time the rail bent yes, it was.

40 45 Q. Was it going towards the Esquimalt or the Vlctorla side? 4. Itwas

going towards Esqulmalt

46. Q. Then it was nearer the Esquimalt end when you heard the crash ?

- Mr. Taylor: I submit that is not a fair question.

Court: Mr. Taylor’s' objection evidently is that it 1is leadmg You are
approaching the disputed points, bear in mind. .

47. Mr. Macdonell (to Witness): After you. 'had seen the rail bend how far

do you think the car had got on to Esqulmalt end, before you heard the large
a . c

REC(;RD. i{ /[ |

b
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¥ RECORD. crashing n01se‘? A Well, it didn’t get any chance sc'xrcd} at all, because
§ Inih. the other one, you see, soon followed, it didn’t get any cbance to ﬂet much
i Supreme further. " °
Tl Court of . 48. Q. It Would get how much, do. you thmk? A. Well a few feet, may
. British "he—may be 4 or 5 or 5or 6 feet.
Columbia. - 497 Q. It was movingallthe time? A. Moving shrrhtl_y yes, the car was going
No.9. - very slowly on the span because there was another one in front.
Paintif’s . 50, Q. Then you heard this large crash? 4. Yes. " a
Case. 51. Q. And after that ? 4. Then there were a whole lot of sharp snaps, 51de-
" CharlesFern, Wwalk rails, and these timbers above, and one thing and a.nother, and then the 10
- Examination’ whole thing went down. .
. iggfzo’“’ : 52. Q. What were you doing during the time-the bridge Was bending? " 4.
ontinued. W hen I caught sight of the first bend I becra,n to back up. T looked over to each
: side to see if I could turn, but I could not do it, so began to back up very
sudden, and I broke a new backmo strap for backmg sudden, and I backed up
' 4iil I couldn’t do it any lonfrer——tlll I heard screams at the back’ of\trhe Warron.
and I could not get it throuvh and— '
53. Q. How far were you across -when you saw the car rail bend? A. ITsaw’
the horses and half the wagon on the span.
54. Q. How many feet Would ‘that be? A. Well I guess about 8 feet20
maybe. '
7 - 55. Q. Then you backed 15 feet from the time you saw the rall bend untll you
saw the bridge bend down? 4. Yes. .

56. Q.- And it must have taken that time for 1t; to fall? A. Yes, you seeI
backed very rash—1I backed -very sudden.

'57. Q. How many seconds do you think it would take to back? 4. Well it
took 6 or 8 seconds, of course. I had 11 people in my wagon besides myself, and
some beer..

58. Q.- It took you that time to back off?  A: Yes. : ‘

59. Q. Do you know how long that span is? 4./No, I don’t know exactly 30
how long it is. I guess it is-about 140 or 150 feet.

" 60. Q. Do you remember seeing Mr. Wilson, the bridge superintendent, on

" the bridge? 4. Yes, he was pretty close to the other end towards Esquimalt.

T 6l Q How far was he from the car? A. Well, he was just in front of it~—
just slightly in front of it; he was getting on foivards the other end.

62. Q. And the front of the car was close to-him? 4. Well, slightly. He
was a little further in the front. :

63. Q. Do you remember what they call 2 Gladstone trap on that brxdve?
A. Yes, T seen some people—I can’t hardly remember how many there was in
that. - - 40

64. Q. Do you know who was in that? 4. There was Pott& D

65. Q. Where was the car in comparison to him? Where wag he in com-
parison to the car? 4. He was about alongside the car. He was just. behind
“Wilson, and then there was Mr. James with hlS bicycle there.

.

Cross-exam- C’ross-exammatwn by M. Cassidy. _—

ination. - " 66..Q. How far was the car ahead of your. wagon?—m feet ? . It was
about. 60 or 70 feet. '
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, 67. Q. 1 ou were coming from the Victoria side going over towards Esqui- RECURD.
‘malt? 4. Yes. Py
- 68. Q. You were just about here.(indicating)? A. Yes S,;:e:z .
69. Q. You had just got to the Victoria side of the span with your wagon  Court of
when you saw the bend in: the right-hand rail ? 4. I ‘was furthe1 on than that——- British
further on than where your ﬁnver points. Columbia, -
70. Q. Well, this is the beomnmc of the span? - A. That is the beginning  No. 9.
of the span, but I was away farther on. I was underneath that (hip vertlcal) Plaintiffs
I was away further on than where your finger is. : _ Case.
10 ~71. Q. You were just under here (mdlcatmﬂ portal brace)? A. Yes. CharlesFern.
72. Q. At all events, you were examined at the inquest? 4. Well, it Cross-exam-
might slightly be further across, according to the way I can_remember now it ination, 12th--
must be a little further than that, shghtl}v-——probably I was, ut then the horse (_)_c‘c(’) 11?527 i
takes you a little further ahead again, you see. ' pramed:
78. Q. At all events you were just ‘entering on this, and the car was about
-60 feet ahead of you? 4. Yes.
74. Q. Sixty to seventy? A. Well of course, I "haven’t measured. I can
only tell you what 1 think about it.
75. Q. You have said already in your examination to my friend that the car
20 would be about 75 feet on the span and about half way : ? 9There was another car
on ahead of the first one, was there not? A. Yes, sir.
: 76. Q. It bad not got off the bmdo'e, had 11:? 4. It was just getting off
when the other began to give way.
S 77, Q. Of the bmdoe, or the span ? A. Tt was off that span—Just getting
off then.
.78. Q. Then the other car was just g O'ettmo off thls span, but on tothenext -~ o
span towards the Esquimalt end? 4. Yes, when I saw the: bridge bend.
" 79. Q. Whereabouts was the bend with regard to the car? I mean to ‘say, ,
the last car—the one that went through? A. It was under the wheel nearest
30 Victoria on the north side. P /
' 80. Q. That would be one of the rear Wheels P—the r10'ht hand rear Wheel ? rt

A. Yes. :
. K 81. Q. Did you notice any v1bratxon on the bridge? A. Yes sir.:
-82. Q. Swaying apart from the——? A. There was great vibration over the
ﬁrst span before it came to this one. o
83. Q. That is to say, over the——? 4. Over the first from the road. e
84. Q. That is to say, right from the time you got on to the bridge from
the Victoria side, ycu nonced great v1bra.tmn 2 A Yes, I noticed great
vibration. {
40 85. Q. When you say v1brat10n, do you mean lateral vibration in this
way, or*swaying up and down? A. I mean the bridge gomv this way—the rods
all seemed as though they were loose. ‘ :
' 86. Q. The brldoe was shaking from side to side?. A. Yes, like that, and
the rods seemed as though they were loose.
87. Q. Did you notice the first car get on the- bridge?® 4. Yes, I notlced it
go over ahead of us. .

&,
s e,
et L

c 2




RECORD,

In the
- Supreme
©  Court of

- British
Columbia.

. No. 9.
Plaintiff’s
- Case. -
Charles Fern.
 Re-examina-
tion, 12th -
- Oct., 1897.

No. 10.
Plaintift’s
© Case.

E. J. Peatt,

- Examination,
=:12th Oct.,
1897, .

_not say exactly.

iy
12
88. Q. Did you notice the vibration when the first car was going over? A,
Well, I'was not quite close enough to it. D "

- 89. Q. Did it alarm you—this vibration? A. No, it didn’t alarm me any
more than usual. I had often noticed .as‘much when I kad been going over with
heavy loads; it didn’t alarm me—well; I always used to notice it to a certain
extent. 1 used to think it was net-a yery safe bridge—I thought it was too
shaky, I thought all the time. AR , ‘

Redirect by Mr. Macdonell. . o
‘h"‘ 90. Q. Isuppose you heard the rods rattling? 4. Yes, I always heard
them. ) ' ' - . S
-. 91. Q. When you saw the bend under the hind wheel you did not know how
far that bend extended forward? 4. Well, it extended forward as far as. the
front, and the car canted slightly, and then when the—— . o
. 92. Q. Yes, but the bend may have extended to the front wheel and beyond -
it? 4. A little beyond. - o D » ‘
Mr. Taylor: I submit this is not* new matter.
‘Court: T will let you re-cross-examine.

10

o . | No.10. -
F. J. Peatt. Called and sworn. Ezamined by Mr. Macdonell.

93. Q. What is your name? A. Frederick James Peatt.
94. Q. Where do you live? 4. Victoria. °
95. Q. Whatis your occupation? A. Conductor. “J
96. (aOn the tram? A. Yes, the B. C. Electric Tramway.Co. -
. _97. What is the length of one of those big cars—this car 16 that went down? -
A. It was about 30 to 36 feet over all. : ' ' : ,
98. Q. Do you know how far the trucks are apart? 4. Oh, they would be
about 20 feet. : ' : : S .
, 99. Q. Have you measured them? A. No, I have never measured them I
could not say. o : o -
100. Q. You know this car that went down in the accident? 4. Yes. 30
101. Q. The number was——? 4. 16. : ‘
102. Q. Had that car been running on that bridge before? 4. Oh, yes, off
and on at various times. . : : : :
103. Q. From when? 4. Well, she was running all the holidays.
104. Q. I mean; when did she start to run—what year? 4. Well, I could

e

105. Q. Do you know if she started in ’92, ’93 or ’94? - 4. I think it was

about '90, '92, '91, along there she started. : :

. ‘accident? 4. Yes, to the time of the accident.

106. Q. And she had been running continuously .up ‘to this time of the
| | 40
Mr. Taylor: Excuse me, he does not say that. ‘ , -
107. Mr. Macdonell (to Witness): Had she been running continuously, off
and on, up to the time of the accident? A. Yes, but not on that route.

-
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108 Q. How often had she been runnmg on that route? 4. Well, just on
‘these special days. :

109. Q. How many speclal days would there be in a year, do you think?

A. Well, there would be about ten--twelve—just whenever—they didn’t rua“

her constant—just when they hadn’t any other cars, why, they used to run her on.
110. Q. Did she carry larrre hohday excursions? A. Yes, she was the
largest car they had.
© 111. Q. Was she runmng i1i *95 over this same bridge? 4. Yes.
112. Q. And in 96 upto the time of the acc1dent'p 4. Up to the time of
- 10the accident.
' 113. Q. Do you know if a car had just the same or as heavy a load in ’95 as

at the time of the acmdent? A. Well, yes, just about as heavy: she carned very
heavy loads. :

Cross-ezamined by Mr Cassuiy

114. Q. How many people were on that car? A. Well as near as I can
judge, it was about 120, or 115 to 120. “

Q. There was another car just ahead? A. Yes. ‘
Q. How many were on that car? A. Well, there would be from 75

115,
116.
t0 80. -
117.
118.

20 Q. What is the wewht of car 16 ? A. Very near 10 ton. - :
' Q. That Point Elhce Bridge is on the Esquimalt road? A. Yes.
-119. Q. Do you know where the Gorge road is? 4. Yes. '
120. Q. It is not the same road; it is a different road—the Gorge. road?
A. Well, yes, it is a different road.
o191 Q. That bridge there goes over an arm ‘of the sea called the V1ctor1a
Arm, doesn’t it? A.° ~
192. Q. The harbour of Victoria runs right up toit? 4. A part of it.
beid 123. Q. And the ships come right up to the bndcre ? A Yes, close fo the.
nidge.
30 124. Q. What is the name of the motorneer on your car? A. Farr—
Thomas Farr.

125. Q. When the bndwe collapsed the upper beams of the brldO'e fell down
on the car, did they not? A, Well I could not see, I am sure; I suppose they
did, it all came right on top of the car.

_ 126. Q. The motorneer was killed was he not by one of those beams ? A.
He was killed, yes, I believe he was killed before he reached the water.

127. Q. By one of those beams? 4. Yes.

128. Q. You were on the rear platform? 4. Yes, I was standing up just
inside of the car—just inside of the door.

40

- sight.

130. Q. Where was he standing? ~A. He was on the front platform, I
believe, so I understand; I could net e certam

131. Q. What is your account of what happened first, in the way of any~

thing to attract your attention to danger? 4. Well, I heard the crash, and then
the mext thing I was in the water.

-

129. Q Did you know the Plamtlﬁ' in this case, Dr. Lang ? A Yes, by -
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132. Q Whereabouts was the crash when you ﬁrst heard it? A. We]l, the
car was very near the centre of the span.

133. Q. It was proceeding towards the Esqmma.lt end and had nearly
reached the centre? = 4. Yes, that is the centre of the ﬁrst

134. Q. Span that went down" 4. Yes. ‘

135. Q. Where did the sound come from which you first heard———what you
call the crash? . 4. Well, I could not say exactly, it was just like something
breaking—some beams or timbers.

136. Q. You, of course, being on the Tear platform were outside the: car?

A No, I was inside the. car, standmtr _up just inside of the door. 10

137. Q. The first thing that you noticed was the falling of the beams was it -
not, from above? A. No, of course I could not see anythmv atall: I could not
see the beams falling; I was inside.

138. Q. You Lnow however beams did fall from above and struck the car
before it went down? 4. I could not see at all.- :

139. Q. Well, you know the motorneer was killed in that way ?

Court: How could he tell?

140. Q. Mr. Cassidy (to witness):- Y ou saw it, dido’t you? A. I\o, Idid

“not.

~ 141. Q. Did you }ourself hear any of these beams strike the roof of the car? 20
A. No, Idid not. .

142. Q. You Jus!: heard acrash? 4. I just heard a crash and then the .~
next second I ‘was in the water; it could not have been more than many‘
seconds.

143. Q. You mean to say the whole thing scemed to give way all at once?,
A. Yes, the whole thing seemed to give way all at once.

144. Q. Practically without any interval? A. No, I don’ t think - there was
any interval at all. -

145. Q. The whole bridge seemed to collapse ? A. Yes.

146. Q. And in fact, just fell about your ears and you ali- came down 30

together ?  A. Yes, sll came down together.

147. Q. Did you go down with the car in the water? 4. Yes.

148. Q. Did the car maintain its horizontal position in going down? A.

: Well, it seemed to take a plhch up towards the Gorfre, that is, towards the Gorge

side of the bridge. .

149. Q. ‘That is to, say, it canted over? A. Yes.

150. Q. To what extent was that cant, now? 4. Oh, I could not say.

151. Q.. It was not a greatcant? A. T could not say, I am sure, how much
it was. -

152. Q. At all events, it was a side motion—a cant over to the rwht-hand side. 49

153. Q. You said in your evidence at a former trial the structure seemed -
to fall at once—in other words it went down something hke an elevator ? A
Yes.

154. Q Ts that nﬂht ? A Yes, that is about right.

155." Q. That is to say that the floor of the bridge appeared just simply f0
fail down straight? 4. Yes, to go right through.

156. Q. In other words, as if the supports from above had gwen way and it
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tell through? 4. The whole thmcr seemed to come open immediately; I just
heard the crash and then the next thmcr the whole thing was in the water.

I157 Q. That is to say the floor did not buckle up in the middle? 4. Not
that I———
"~ 158. Q. So as to leave two declivitics—one at ‘each side,—it went down .
straight? A. Yes, everything was down; everythmtr was cleared right away
when I come up.

. 159. Q. And the’ Whole floor of the bridge went strawht down? 4. Yes.

Redzrect by Mr. ’\Iacdonell

10 160. Q. You were inside the car? A. Yes, sir,
~ _161. @ Youare judging not from what you saw but from what you felt?
A. Yes; just what I felt.
162. Q. Becuuse it would be 1mpossxble, I mean, to see? A. Oh, I could
not see anything.
'163. Q. And I suppose you could not see even the end of the bridge from
where you were in the car? 4. No, not then. .
164. Q. And you are judging now of about where the car was, from the
velocity it had P—the car was moving? 4. Yes, it was going very slow.
: 165. Q. You think, then, you Would be about half’ way across the span?
20 4. Yes, about half way. I could not tell you e*;actly because I was inside-of
the car. <
-166. Q. And it might have been a little nearer ?
Mr. Cassidy: Does your Lordship think, in view of the examination he
- presented to the witness that this arose?
Court: Yes, I think it arises out of your cross-exammatlon I will let you
Tre-cross-examine. -
‘Mr. Cassidy: But I want to pomt out it is a very important pomt—the mst
of the thing, and T would ask my friend not to lead his witness.
Court: Yes; I was going to say he must not lead. '
30 167. Mr. Macdonell: Could the car have been a little nearer the Esqmmalt
end than the centre—was it possible > .
. Objected to by Mr. Cassidy. ' ' ' »
168. Mr. Macdonell: I wxll put it another way. ( To Wltness) You
could not see either end of the span? 4. No, I could not see either end of the
span. '
P 169. Q. So that the exact posmon of where the car was you could not be
- positive? - 4. No, I could not be positive; I eould not swear to it.
170. Q. But judging from the rate the car was going you thought the end
would probably be near ‘the centre?
40~ Court: Mr. Macdonell, you should not indulge in that

“Mr. Macdonell: I will’ ‘put it another way.

Court: No; listen a moment. The mischief is done, and the Jm'y will pro-
bably think, as this is evidence of belief and impression that it will lose the weight
it might otherwise have, if the witness did not adopt your own suo‘cestlons
There is no difficulty in getting his own view of w hat occurred without getting
the answers fmmed by tha, questlons :
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RECORD. - 171 Mr. Macdonell (to mtness) You could not see e1the1 end of the

—  span? 4. No. -
SI,;,?,,; _P 172. Q. You were inside? 4. Yes :
Court of ! 173. Q. Thén, as you said before, you are only judging according to the
British  gpeed of the car where the car was? 4. Yes.
Columbia. 174. Q. Aj juror: Would the bridge rattle and shake like whenever the car’
No.10. -wenton? A Yes; it always did that.
Plaintiff’s- Mr. Taylor: I would ask your Lordship to ask—as I do not suppose. it is
Case. - proper for me to do so—a quequon which occurs to. me as the result of a question
CF.J.Peat. just asked P : 10.
Re-examin- Court: Yes; certainly. o
ation, 12th

g 175. Mr. Taylor: The questlon wasthis: He speaks of the bndge shaking and
Oct., 1897
— continued. rattling when a car went on. Does he mean by that a swaying motion—vibration
“above the car ?
7. 176. Court (fo thness) You ‘hear the question ? 4. Yes. . '
1 177. Mr. Taylor: It was the upper structure that was wbmtmv? A. Yes;
{ i those irons and things which are on——

' l !, 178. Q. Would sway? A.*Yes—weuld sway. R .
; 179. Q. And that was always so, and the stronger the load, I suppose, the
/ {j greater the vibration? 4. Yes, with a heavy load. - - _ 20
i : : _ :
No. 11. ~ : No. 11.
. Plalotiffs G, D. Branch re-called. S
- .— . [Ezamined by Mr. Macdonell. . Co
C. D. Branch

(re-called). . 180. Q. I think you atated you .were mauager of the Sun Life Insurance
Examination Co.? A. Yes, sir.
© 12th Oct;, 181. Q. What amount would it reqmre to purchase an annuity to produce
_lfgzn tinued, $280.00 a month, payable quarterly, or the way you" ﬁﬂured it, for a person 37
“years old? A. $57 052.80.
[ /} 182. Court: You mean it would take that sum to purchaae an annuity equal
to $280.00 a month? A. To purchase an annuity equal to $280.00 a month,
183. Q. What expectation of life do you place that at? A." Age 37.
184. Q. But the expectation of life? A. At that age, 29 years: declmal 6. 30

. No. 12.. . : L o No. 12.

Placl::fs : - " After Recess. - :
Discassion as Mr. Macdonell: T w1sh to put in these exhjbits that were in. the Patterson
to the ca'se, I am filing now, my Lord, the by-laws; or rather—— °
Exbibits snd ~ Court: Exhibit “A”—prmted by-law.

Evidence in . Mr. Macdonell: Yes, probably, my Lord, if they could be numbered the -
Patterson v.

Vicori same-as they are in the Patterson case, we could remember them better hereafter.
ictoria,
" 12th Oct., Court: Very well.

1897. Mr. Macdonell: There is by-law No. 124, that is not numbered in the
’ Patterson case—if some other number could be put on that——the extension of .the 40
corporatlon limits. e
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~ Court: Why not keep it to the end of the list ? You will have probably a RECORD.
number for it. You will have to put them in regularly, you know. I have In
. . ) n the
nothing to do with the Patterson case. . : : . Supreme
Mr. Macdonell: No, my Lord; I understand. Call John Cox. , Court of
Mr. Tayior: In this regard I may say that my learned friend obtained an  Britisk .
order to examine Cox before trial, and he was examined. His evidence is all C"’l“lb‘“'
down and it could be read. It would prevent going all over it again and save an  No, 12.
-enormous amount of time. If my learned friend even wants to read his testimony Plaintiff’s
- in the Patterson case and in this case, put them both in, if you want to. - Case..
10°  Mr. Macdonell: There was a lot of evidence that was irrelevant; it took tWo Discassion as ° -
or three hours, and I thiok it will shorten it to have him examined again. = tothe
‘Mr. Taylor: I submit that having taken this evidence de bene esse, we are Exhibits and
entitled to have it in. This was taken by .consent. o g:t‘ierzgz‘:
Court: You do not suggest that notwithstanding the Plaintiff’s couusel Victoria,
should wish to call the witness, he'should not be examined 2 : " . 12th Oct.,

" Mr. Taylor: The consent was this evidence should be put in and read at the 1897
trial, as I understood it, and that puts me rather in this position, in order to = conlinted.
oblige one side they examined a witness and his evidence was taken down, and

- then perhaps it 'did not. suit, and now 1 submit that arrangement should bind
20 both parties. ' : ' ‘ ’
Court: I do not see how it can be possible to bind himto that. ' .
Mr. Taylor: Would your lordship allow me to suggest a reason why that
‘should be so? . : . o : -
Court: No, pardon me; no reason you could urge would weigh with me. If
- you have a binding authority I would acquiesce, but the principle of the thing is so .
much the other way that I could not listen. It is unsound. ' .
"~ Mr. Taylor: I should like to put this principle beforé you. The
Defendant in the case consents to the examination of a particular witness, and it
is consented that the evidence shall go in at the trial. You rely upon that, and
30 perhaps find at the trial the man completely changes his testimony, and therefore
that is what T say is not a fair proceeding to force us.like that. Suppose Cox
‘comes. and completely changes his testimony? We are completely taken by
surprise. ~We might have otherwise had another witness here who is not present
~ as we did not anticipate this course would be adopted. o :

Court: I do'not think you-have the slightest confidence in the proposition
you advance. 'The reason you give for it certainly indicates that there is nothing
(n it, if the witness, as you suggest now, will swear diametrically opposite to what
he swore the other day, I fancy all you have to do will be to point it out to the
~ jury and that will count against him, no—I overrule that. R -
40 ~» Mr. Taylor: Very well, my Lord. I just wish to note the objection to the
- way of his being called. Perhaps your Lordship having ruled as to "that, will allow
me to suggest that there is another way to shorten this—ask Cox the points upon
which he wishes to differ from this, and then read those, and thus shorten the
‘case materially. = . ' - : o S
Court: I am very much obliged to- any counsel who will shorten a case like
this as much as possible, because after the previous trials—without saying what
the result was, counsel ought to be in a position to shorten the evidence which

.d D
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RECORD. formerly took so long, but at the same time Mr. Macdonell is, within certain-
In he limits, absolute master “of how to conduct his case, and you and your learned
Supreme  friend are entirely in the same position, and it is for Mr. Macdonell to say how
_ Court of far, in the interests of his client, it should be _adopted.
: Cg:‘;:gf& Mr. Macdonell: All the evidence glven in the Patterson case can be sead to
. — the jury and not any other.
No.12. Mr. Taylor: Put in the evidence you have taken in this case up to date the
P I’g"_“ﬁ‘s examination taken before trial, and take the other.

-y Court: Mr. Macdonell is Wdhng that the evidence in the Patterson case shall
Discussion as be read in this case. - 10
‘é’x‘g&. ' Mr. Taylor: I am aareeable to that, prowded there is also read Cox’s-

its and
"Bvidence jn _ €Vidence as given in this case. -

Patterson v. Mr. Macdonell No, read the ev1dence Cox has given in the Pa.tterson case,

Victoria, - and let that evidence go to the jury.

igg;o"tv Mr. Taylor: If my learned friend is atrreeable to this, he has a number of

- continueq. Witnesses who were examined in the Patterson case. I take it he can take some )

"% of those witnesses out, because it is merely repeating over again. The -experts, I

take it, are the principal witnesses. Take his two experts, Messrs. Lockwood and
Warner—and also take Mr. Bell, and any others he can mention, and then'we can
examine Cox over again.

Mr. Taylor: Cox was not cross-examined atall in the Patterson case, but I asked

- a3 a further condition to read Cox’s evidence the same way. He does not agree .
—1 say, very well, agree to read it all except Cox, and he will cross-examine “and
that will settle it and he will be the only witness.

Court: Do you understand, Mr. Macdonell? I do not say it is satisfactory,:
but to have the evidence in the Patterson case read in this case, and go on
with the examination of this witness, in addition ?

Mr. Macdonell: To make one more .suggestion—there ‘was a witness
examined this morning—Mr. Fern. If your lordsh1p w111 allow me to ask one
question, then I will consent.

Court : = Certainly,~one questlon ~of Fern. That cannot affect the
p.osmon.v

No. 13..

No. 13.
Planati's Charles Fern recalled by Mr. Macdonell.

Case. 185. Q. This morning you swore the car was about half way across the
C. Form span? A. Well, where the smkmw of the wheel nearest Victoria was about half.
(recalled). of the span.
Examination 186. Q. Was the end or centre of the car in the centre of the spa.n? "4. The
12th Oct, *» end—this way.
1897 - 187. Q. The end of the car'was gliout the centre of the span? 'A. The end 10
eontinued. of the car, under the nearest wheel towards me; that end of the car.
188. Q. So when you say the car was about the centre, you mean the
end of the car was? A. Yes, I mean where it sunk down; the end nearest
Victoria began to sink down; that is where I mean when I said it was about the- e
centre, : .




..

189. Q. Mr. Taylor: And th'e‘sinking was right under the Victoria. end of RECORD. - é’{ '
the car? 4. Yes. : C — N  Inthe
190. Q. That would be the north-east wheel? -A. That would be the Supreme

north-east wheel; the north side at the end nearest Victoria. . S Court of
191. Q. On the Gorge'side?.- 4. Yes. - : . : clir‘ih%]f
o : : - - Columbia.

No. 14.

No. 14.
Mr. Taylor: Then the way I understand it, Cox is the last witness now ? - Pléﬁfse“ff y
.  Court: Yes. There is now just this observation I ought to make. Possibly = ——
the jury might desire to put some question arising out of this evidence which will Dlsgu‘i‘gm s
10 be read to them for the purpose of understanding it. The jury in the Patterson- ;%chv:)::%'
case had the advantage of having had-the different portions of the members pointed 1897. - B
~ out to them, but if the jury for the proper understanding of the . case wish to ask-
a question of that kind, it should not-be excluded. "That ought to be understood
on both sides. _ , : ) :
- 'Mr. Macdonell: I might say that Atherly is here, and the jury——
. Court: Now, you had better let it go at that. . Very good, now.
Mr. Macdonell asks that the model be admitted. ~ . :
Mr. Taylor: I am willing, subject to any incorreciness in the design, to
admit that as an illustration—as illustrative simply of - the structure as laid down.
20 For me to say it is absolutely accurate, I am not able to do that, because I do not
know anything about it. It looks to me all right. If my learned friend wants to
examine Cox with.reference to it, he can do that. B :
Mr. Macdonell: I will have to prove that is a true model of the bridge. If
my friend will admit that, I want to examine Cox with reference to that.
Court: I suppose it may be taken as a true model as far as the points in
dispute are concerned. - .. : '
Mr. Taylor: He proceeds to examine Cox and produces this ‘to illustrate
_ some questions. He has a perfect right to do that. '
Court: It is a mistake to suppose any proof is necessary for this purpose—
30 the use of it for any witness to.explain his evidence. It might be the most
~ inaccurate model it is possible.to conceive, but it is admissible to make a witness
more intelligible. But what Mr. Macdonell wants is something beyond that. He
~ says to you “admit that is a perfect model of the bridge,” and you say you have
no objection to admitting it? =~ . - -~ L :
Mr. Taylor: I supposeitis.. =~~~ :
Court: Well, let it be taken this way: Mr. Taylor admits model of bridge
to be substantially a true model of the bridge, but if during the trial it should
turn out to be inaccurate, leave reserved to call evidence on both sides. '
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_ No. 15.
Examination de bene esse of John Cox. .
Before Arthur Keast, Deputy Registrar. :
Thursday, 26th Aucrust 1897, 2 pm
Pursuant to order of 6th Aucust, 1897, and appomtment dated the 18th
August, taken at this hour by consent of parties.

Mr. Macdonell. appearing for the Plaintiff.
Mr. Taylor appearing for the Defendant. -

‘John Cox being duly sworn, testified.

Ezamined by Mr. Macdonell.

Q. What is your name? A. John Cox. N
Q. Where do you live, Mr. Cox? A. Victoria. .
» XQ Were you in’ the employ of the City of Victoria in the year 18927
A. Yes. '
- Q. When were you employed by the city first? A 1891—May, 1891.

Q. And how long were you in their employ? 4. Until April, 1896.

~ Q. What were your duties? 4. Well, I was employed as- carpenter the’

,c1ty carpenter, to look after the sidewalks and bridges generally.

Q. Do you know the Point Ellice Bridge? 4. Yes. '
Q. Did you ever look a.fter it in any way? A. Yes, in a snmllar way, Just 20

: 'tAhe floor way only.

Q When first? A. I cannot swear that 1dd anything in 1891.
Q. Well, in 18927 A. May be i 1892. - :
Q What did you do'in 1892 first? A. I may have put planks in the brxdge

" or hand railing or sidewalks.

Q. Under whose directions? 4. The city engmeer

Q. Whoishe? A. Mr. Wilmot.~

Q. The present city engineer? A. Yes,

Q. He was in the employ of the c1ty° A. Yes, he wasin the employ
in 1892; not in 1891. : 30

Q. What salary had you? A. 1had $2.50 a day, the same as the men that
were working under me.

Q. Did you ever get any specml instructions from Mr Wllmot the city.

'enomeer, as to repairing the Point Ellice Bridge in 1892? A. Not except the

one when there was an accident. .

Q. When was that accident? A. [’hat was in 1892 June I thmk

Q. June 1892. What instructions did you get from Mr. Wilmot, city
encrmeer in . reference to Point Ellice Bridge in 1892 then? A. Well, after the

: accldent which happened 'in the afternoon—T¥ mean to say about ome or two

o’clock, or it may have been later——the bridge was shut off that night, blocked up 40
at both ends by order. .

Q. By order of whom? 4. Of the city engineer. Traffic was shut up at
both ends. I received orders the next morning from Mr. Wilmot to bore the
beams of the bridge, that is to see whether——near the hancers—whether they
were decayed or not or rotten as you may term it.
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Q. Well, any other instructions? A. After we bored those beams the
borings were numbered separately and handed in to the engineer’s office.
" Q. By whose instructions? 4. By my own. . -
Q. Did he ask.for those borings himself? He asked you to return those.

| borings to him? - 4. T would not swear whether he did or not, but they were

handed in to the office for them to see the state of the beams.. It was handed to

Mayor Beaven in my presence, part of it, previous to being handed into the office.

" Q. Well, they knew, then—at least the mayor and city engineer knew that
“the borings were from the beams of the bridge? A. Yes; they were all 'num-
- 10 bered one, two, and three, and so on up to nine. v ' "

Q. And it was in consequence of receiving instructions from Mr. Wilmot to.

-~ do the boring that you returned the borings to Mr. Wilmot and the mayor?
‘4. Yes. : B -

~ Q. Did you do anything to the bridge before the accident? 4. No, not that
I am aware of, except that I might have put a sidewalk plank in, or might haye
been a floor plank, I could not say. I think my book would state if there was.

- I don’t see anything in it at that time. After, there was. - - ;

Mr. Taylor: Q. What document is that you refer to? A. That old day .

book. (Book handed to Mr. Taylor). -

- 20 Mr. Macdonell: Q. Did you have any assistance in boring the beams? A.
- I had one man. ' : o . o
' Q. Who was he? A. Samuel Atherly. =~ - . -
Q. He went with you? 4. He was working with me daily on the sidewalks.
Q. It was necessary to have him, was it, to assist you? A. Yes. _
Q. Do you know how many spans were in that bridge ? 4. Seven spans in each.

Q. How many spans in the bridge ? A. Oh, there was two spans in the bridge. |

Q. There is what they call the Esquimalt span, isn’t it, towards the

Bsquimalt side of the Gorge, and the Victoria side? 4. Yes; one west and

east.

80 Q."One west and east. Do you know where you started to do the boring, in.

which span? A. On the Esquimalt span.
Q. Esquimalt first. In the morning? A. Yes. ~ ~
Q. Who did that span? A. Me and Atherly. R '
Q. Whereabouts did you do the boring in that span, the beams? A. It
+ was either number one or two on the Esquimalt-counting number one that way
towards Victoria. - : -

Q. No no, I am talking now about the Esquimalt span. What beamsin that .

- did you bore do you remember ? 4. They were all bored except onc. -
" Q. Are you sure as to the only one or more not being bored? A. I believe
40 they were all bored, I would not swear, they may have been two out.” o
- Q. Yes; well now, talking still about the Esquimalt span——A4. I know
there were nine in the hole. - o E ' : ,

Q. Talking about the Esquimalt span, did you bore each.end of the beams

~ in that span, or just one end ? 4. Some of them, not all. ~ . . )
Q.  Some you bored both ends in the Esquimalt span? Then did you bore
any of the beams in the other span, the span we call the Victoria span? " A4. I
- bored three. : Lo

r .
[ S
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Q. Did anyone assist you to bore these three beams ? A. T bored t‘;h‘ose-u_

three myself.

@. Do you know what beams they Were, all? 4. They would be numbers one,
‘two and three, counting from the end of the Esquimalt span on towards Vlctona
Q. Towards Victoria? A. On the Gorge side.
. That would be the west end? A. The north-west end.
. Q. The west end of the Victoria span? 4. YeQ
- 4. The span that fell > = A. Yes.:
@. "You bored those three beams N ow what part of these beams did you

Emnmon bore? 4. On the Gorge side.

~ . de bene esse -

of John Cox

"1 before

—continued.

. Q. Only on the Gorcre side, would that be the north or the south side? A
The north side. -
. Q. On the vorth side. . Did you bore any‘ of them on- the south on the -

, Vlctona side ? - 4. No, not on that span.

Q. You are posmve of that? A: Yes.

Q. Why didn’t you bore more of the beams in that span than the- ‘three, do
you know why? A4.” We had not time to bore more that evening. I had but one
man, just Atherly and myself, and it was getting late, it must have been four
o'clock, and I told Atherly to go back and put down the sidewalk on the other
spans that were bored, while 1 bored the other three, and he did so, and. by this g9

. tlme we went home.

Q. Whereabouts did you bore the three beams? A. It was.on the north 31de

Q. Near the hanger? A Yes, on-the outsxde, on the Gorge side under -the
sidewalk.

Q. Under the mdewalL How close to the hanger did you bore? A. Well
it may be six or seven inches, I would not say more than that. -, _

Q. Bored as close to the hanger as you. could? Coe T B

Mr. Taylor: Take his answer, six or seven inches. -

A. Well, you have to bore at the angle to get in. You could not bore stralght

down, : 1f you did you would come in contact Wlth the verlncal o 30

Q. That is the reason? 4. Yes.
Q. How deep did you bore? 4. May be seven 1nches, perhaps not’ qmte as
much; or it may be more, I could not say.
Q. What size auger did you use? A. Used inch and a quarter.

@). Used inch and a quarter auger. After you bored the holes What d1d you
do then? .A. Well T closed up for that day." :
- Q. How did you close them up? 4. What I mean to say, we. closed work

for that day.
Q. But immediately after boring ? " A. The next day I recelved orders to
get oakum ard tar and plug them up. : my
Q. Where did you get the oakum and tar? A. McQuade & Sons
Q. What quantity of oakum - and tar did you get? A, I'think there > Was

. two pounds of oakum, and a gallon of tar, if I remember right.

Q. Were those items charged to the city do you know? A. Yes.
Q. Where did you buy them, what plice was it you bought them? ‘At what

- shop or chandler did you buy them? - A. McQuade & Sons the slup chandler on

‘Wharf Stleet
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Q. You told him to charge it to the.city
city; I could not get it without, . . . .
- " 'Q. Then after getting the oakum what did you do.? A. We got the material
and then we went and plugged them up. o '

' Q. With the oakum? 4. With the oakum and-the tar. .
Q. Andtar? At least I don’t think the tar was used with the oakum;
the oakum was used only for the holes, the tar was used for painting the pier
below the high water mark. We did not use the tar for the holes, only the oakum.
Q. Did you use any wooden plugs at all in the holes? 4. No. o
10 Q. Nothing but the oakum in the holes. Mr. Cox, could you have used a
* smaller auger than you used there? 4. I could have used a smaller bit. =
Q. What was the object in using sc large an auger as you did use? 4. To
obtain more particularly the quantity that was rotten in the beam. By using a
smaller one you could not tell how much was rotten. By the large one you could
- see it in your hand. oo o S L
Q. Was it for any one’s special benefit? 4. It was for the officer, city
engineer, mayor and those, to see direct the state of the beams. _
Q. But for your own information, as -to testing that for your own informa-

? A. T took. him an order from the

" tion, you could have used a small bit?. A,_ I could have used a very Smal} brace- -

' 20 bit that size; I could not use one less. - e
. Q. That would be a sixteenth of an inch? A. Yes, thereabouts, you could

' not learn"much by that. . AR o
Q. But I mean you.could test yourself by that? 4. Oh, yes. Lo
Q. Did you bore any other beams in the Victoria span? A. None but those three.
Q. Those three. - ' -

- Cross-ezamined by Mr. Taylor. :
" Q. How much painting were you going to
A. The pillars in the water, those iron pillars.

' Q. Were you instructed to do that with
30 then, it was done afterwards. I .
"Q. Were you instructed to get the tar for that purpose at that time? 4. Yes.

Q. By whom? A. By the engineer or by the clerk; I always brought the

order from the clerk. - ‘ ‘
Q. What did you do wi
McQuade and he furnished the tar.

do with this tar you speak of P

the tar? A. Yes, it was not done

Q. It was a quart of tar, you said a gallon? A. It might have been.
Q. -That document says a quart? 4. Does it? Then probably it is so.
Q. You say that the object of your taking this big auger was that you should
take out a large piece in order to show it to the engineer, who could tell whether
40 or not it was rotten? .. 4. Yes. '
Q. But you could tell whether or not it was rotten with a much smaller
auger? A. You might find it decayed but you could not find out how much.
Q. But you could tell it was rotten? 4. I might not.
Q. And that is what you were sent over to ascertain
was my object in using the bigger auger. . , : .
Q. Were you told to bricg the borings back to the cierk ? 4. I believe so.

? AA.V Yes, and that

" Crosse-

th the order? A. Left'it at McQuade’s; I took it to -
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Q. You said that you were told to do 80, but you dld not remember whether
Mr: Wilmot told you or.not? A. No. - .

Q. Is not that what you said? 4. I don’t ‘think so. _
Q- Who did the borings, you -or Atherly, the two of you were there ! ? A
We sometimes took turn about in boring. .

- Q. You changed off? A. Yes.

Q. You used thls inch and a quarter for boring? 4. Yes

Q. Right through the chapter with all the beams? . 4. Yes. -

- Q. Now 3 you say you bored all. the beams in the Esqmmalt span that after-

'noon, and three beams of the Victoria span ? 4. Yes. 10

Q ‘Did you bore all on the A. T would not swear at all whether two

" outside of that or not, but there were ‘nine in the whole in the two spans.

- Q. There were nine beams in the two spans altogether ? 4. Yes.
Q. Those that were in the span? A. No, that were bored.
Q. That were bored? 4. Yes.
Q. How many were in the spans?. A. There was six in one and thiee in
the other. -
Q 'lhat would be if you - bored all the beams in the Esqulmalt span P

4. No, it would not; there were seven.

Q. There were seven? A. "Seven floor beams not including’the—— 20

Q. Why did you miss oue if you were sent there to mspect them all ? -
A. Well it was so. . The. ‘way it is now. 3

Q. The way it is now. What do you mean by thm‘" A. The beam is
there now.

Q. The beam is there now? that you. did .bore or dld not bme? 4. Did

" not bore.

‘Q. That is your reason for saying that you did not bore all the beams that
were there then, in the Esquimalt span? A. Yes.

Q. Because you find a beam now that was not bored. A. It was not neces-
sary to bore them all, otherwise' I would have bored the Victoria span all the 30 -

beams, naturally. I should have bored the Victoria span right through, all the -
same way, but it was not necessary to do it when we found they were all rotten,

one after another, with the exception of the one on the Esquimalt span.

Q. All the beams you found rotten ? - A. Yes, every one of them. :

"Q. And you concluded you would not bore any more on the Victoria span,,
because all you bored on the other span were rotten? - 4. No, not at all, we did
not have time.

Q- Why didn’t you go back to it ? A We had other work to do the

’ ‘next day.

Q. Did ybu tell them you did not e'{amme but the three ? A. They were4o
satisfied.

Q- Did you tell them that you had not exammed but the three ? 4.

: Certamly, there is the span.

Q. Who did you tell?. 4. My bomngs proved they were not all bored

There were ‘only nine parcels handed in to the engineer. -

Q. Did you tell anybody what beams you had bored? A. Yes
Q Who? A. The engineer.
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Q. The spemﬁc beams you bad bored? A. Yes
Q. Did you tell what beams you had bored ? A. He knew perfectly well. -
. Q. Did you tell him? - 4. Yes. -
Q. When? A. The next day, when I took ‘the bormgs I sa1d there is nine,
- ‘and there is all the borings. -
Q. Did you tell him? A. He had sense. Yes, I did tell h1m
). 'What did you say to him? A. I said, are we.to bore any more beams,
- and he said he did not think it was necessary.
Q. Why not?. 4. Because everyone we had bored was rotten
10 Q. Because everyone you had bored was rotten ? A. Yes. ~
. Q. Then it is a fact that all the beams you bored were rotten? A.
Z Every one.
Q. Everyone They were prptty badly - rotten too, weren’t they? 4. 1
believe they were. - -
Q: You believe they were? A.: Yes.
Q. Then why didn’t you replace all the beams in the bndo'e? A I had
nothmc to do with it.-
Q You had nothing to do w1th it? 4. l\o :
Q. You were told to go and bore the beams and pluc the holes‘? A. Yes.

20 Q. Did your Dluo- the holes, or any of them? 4. Yes, all that we. bored

_ with oakum.
Q. Did you plug any with wood? 4. No. -
Q. You were city carpenter from that period you spoke of in. 1892? A
What is that? :

 RECORD.

In the

- Supreme

Court of
British
~ Columbia.

Nﬁ 5.
Plaintiff’s
Case. .

Cross~
examination .
de bene esse
of John Cox,
before
_Deputy
Registrar,
26th Aug.,

_ —contmued.

YW Q. You were city- carpenter from the time you are talkmg about?  A4.
es.

Q. What date was it, now, about can you tell me the da.te in June, 18927

A. 15th, I think. - ,
Q. Flfteenth of June? A. The accident. o .
80 Q. Imean the time you bored? 4. I cannot state it must have been the
next the 16th.”

Q. So that youmust have told Mr Wilmot, the city engmeer, that you dld.

not bore these on the Victoria side, on the 17th? - A. The next morning.
. Q. The next morning, would that be the 17th? A. Yes.
Q. Well, did you tell him that all the beams should be replaced? 4.1 had
_ nothing to do with that whatever, telling him that.
(. Did you express any opinion about it at all? A. No; no conversation
~about it at the time at all.
Q. Weren’t you expected to make any report? A. No.
40 Q. How were they going to find out your opinion whether they were rotten
"~ ornot? A. There was my opinion that was handed to them.
Q. Was it your opinion ? 4. Yes.

Q. That was something that you bored out of the beam? A Yes

Q. And they were rotten? 4. Yes. ' p .

Q. Everyone of them? A. Yes.: _ T
Q. \'el y badly rotten? A. Yes, pretty bad. ' P
d . " E
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0 NQ You never did, in fact, then, bore the other beams in the Vlctona span ?
o. _

Q. But tﬁey were replaced ? 4. I believe they were afterwards
- Q. Youknow they were? A. I didn’t know for some time ; I- had nothmg

to do with it.

Q. Didn’t.you know in fact that they were? 4. No. .

Q. As city carpenter, it was yonr duty to see whether ‘those things .were
sound?. 4. No; ; the city took those things out of my hands. \

Q. Wasn't it your duty to circulate about: the city to ascertain whether the
bridges and sidewalks were in good condition or rotten ? A. I had nothiug to do 16
with it in that case. It was placed in thexr own hands, and I had nothm« to do
with it.

Q. ‘Wasn't it your busmess to ascertam whether or not thls materlal was
rotten? 4. It was not my business at all.

). What was your business? A. To ascertain whether they were rotten..

Q. To ascertsin whether they were rotten, to find out whether the materials

_ were rotten, the sidewalks and bmdges in the city? A. You 