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DIVISION COURTS.

OFFICERS AND SUITORS.

Crxrxs & Bawevs.—Euveculion returns by Bailifs,
and examination thercof by Clerks.

We have been requested to direet our attention
to the examination of thes: duties with a view to
the information of oflicers.

It is important that Bailifls zhould from time to

time make such returns as will enable snitors to
ascertain what is done nnder exceutions in which !
they have an interest.  The 12th Rule accordingly |

provides that Bailifls levying and receiving money
under process shall, within three days after the
receipt thereof, pay over, &e., the same to the pro-
per oflicer—that is, to the Clerk who issues the
Execution, And Bailifts are required to deliver to
the Clerk a return or statement on outh showing
what has been done on Precepts given to them for
execution. This Return is to be made according
to Form 68 in the Schedule of Forms, and it is
neediess to add, for the Bailifl' is required to swear
to it, that great care should be taken to make it
«full, true, and coniect.”  The examination of this
return forms a very important part of the Clerk’s
duty, aud is directed by 7th Rule, which provides
that it shall be the daty of the Clerk to examine
such Retums, and if fonnd correet and complete,
withia ten days after the receipt thereof| to endorse
a certificate to that effect on the Retum; if {found
incorrect or incomplete, it becomes the duty of the
Clerk to notify the Judge thereof, who will call the
Bailiff to account for the crror or omission.

The duty we have said is an important one—it
is so both to Suitors and Clerks—to Suitors, that
their rights may have all the protection an Officer
on the spot can best afford—and to Cletks because
the examination being a part of their duties, suitors
suffering loss in consequence of neglect, may be
able to recover damages in an action against tirem.

The manifest object of Rule 7 i3 to secure the
supervision of a vesident officer, who has personal
knowledge of the matters embraced in the return,
or the means of readily obtaining such knowledge
—one who will act as a proper check on theBailiff
and report him, if he fails to perform his duty.

Should the Bailift omit to deliver returns at the
proper times, the Clerk will of course report the
omission to the Judge.

When the returns are before the Clerk, he has
ten days within which to make the necessary ex-
amination.

The particulars respecting this examination, we
shall notice in detail. In the first place the Clerk
will see that the proper number and style of cause
is inaer;ed; that the nature of the process is cor-

4

rectly given; that the date when reccived—tho
amount 1o be made—-the amount paid to the Clerk
—and when paid, are correetly given.  All these
particulars the Clerk will be able to chieck by his
books,

The ¢ amountlevied » the Clerk must of course
take, a3 stated in the return, as also the time when
levied.  With vespeet to the “ amount of Bailif’s”
charges, thix incledes wil the {ees and disburse-
ments the Bailifl kas authority to exact,

The nmanat of these in ordinary cases, will vary
very litile, except in respect to wuileage; and the
travel the Clerle will in general hnow vy the afli-
davit of service of the summons in the cause.—
Shenld the charge under this head be very large
and apparenily in excess of the authorised charges,
the Clerk miay well requive an explanation from
the Bailift'y {or he, the Clerk, is required to certify
that he find« the return correet in every particular
to the best of his knowledge and belief. 1t is the
obvious duty of Clerks not to wink at any over-
charge by a Bailifl, but 1o protect parties from im-
position, so far as lies in his power.

Under the head of * Remarks,” any necessary
explanation may be inserted ; and in case nothing
fean be made under an cxecution, the return “ no
goad ?* should be set down: if the execution has
been st ed by the plaintifl’s orders, the fact should
appear au ler this head, and the Clerk may require
the Bailiff 1 produce the plaintift’s written order for
“stay.”®  When the property seized is claimed by
a third panty, it should be mentioned, and the name
of the claimant given; and the same if all the de-
fendant’s available property be under seizure by
the Sheriff, or by a Bailiff. When notes, &ec.,
are seized, the same should be explained; in
fact, the returns should disclose everything neces-
sary to give full information to the plaintiff of
what the Bailift’ has been doing toward securing
his claim.

These returns the Clerk must allow every one
interested, that is, all parties having executions
due, to examine without fee ; and he must retain
and file them in his office for future reference.

BUITORS.

Evidence—Sazle of Goods.

Delivery to an agent.—A contract made by an
agent as such is in Jaw the contract of the principal;
the agent is cousidered merely as the conduit: he
is simply the medium by which the contract is
effected. His assent is merely the assent of the
principal ; he nced not therefore be competent to
contract for himself; so that infaunts, married wo-
men, &c., may act as agents for other persons.

Where goods are delivered to an agent, the seller
may in gencral sue the principal.
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An agent is not liuble on a contract, which he
makes in his representative capaeity, provided he do
not personally contract or expressly pledge his own
eredit; and provided he do not so far exceed his
powers as to render his principal irresponsible, I
a person contract as an agent for a third purty hav-
ing in fuet no authority to do so, he may be sued
personallly—but then it must be shown that he
acted without authority.

Delivery to a minor—"The father of an infant (a
person under the age of twenty-one years) to whom
goods are sold, is only liable when an actual
authority from him to his child is proved, or cir-
cumstances appear from which such an authority
can be implied ; or there is a subsequent recogni-
tion of the claim. Even the father of un illegitimate
«<hild nay be liable on an implied contract to pay
for necessaries supplied for the child, if he adupted
it by taking it home,

ON THE DUTIES OF MAGISTRATES.

SKETCHES BY A J. P.
(Continued from page 202.)

" The Assertion of a Claim of Right.

In the course of the hearing it may appear that
the act complained of has been committed in the
bona file assertion of a claim of right; and where
this is the case, it may be laid down as a general
rule that the jurisdiction of the Justices will be
ousted, and they shonld dismiss the information,

leaving the party complaining to such other reme-|

dies as the law may have provided. For a boné
Jide claim of right, by the principle of common law,
and also by express enactnent, usually jnserted in
modern statutes relating to the summary trial of
offences, operates so as to disable Justices from
proceeding.

In reference to the assertion of right, however,
the Justices should not only consider whether the
case is one in which, from its nature, a claim of
right is admissible, or operates as a defence—but
also, whether or not it is made bona fide, or is merely
colourable; for if it be made in a case in which it
clearly is not applicable, or dues not amount, even
if well founded, to u legul defence; or is merely
colourable without any legal foundation, they should
disregard it and proceed with the case.

The claim of right may be set up at any stage of
the proceedings; when advanced as a defence, it
will be the duty of the Justices to enter into the
case so far only as to satisfy themselves whether
the claim is either substantial or unfounded; and
in this investigation their object will be alone to
ascertain that the claim is a reasonable one, not

that it is one cnjmble of being ultimately success-
fully maintained.

It is no proof of a boné fide claim subsisting that
several persous, other than the individual charged,
had commitied similar trespasses, using the same
colour of right as that which he professed to rely
on, and that the complainants had obtuined injunce
tions from the Court of Chancery agninst such
parties; nor in a case where a particular statute
exempts from the penalty any person acting under
a rcasonable supposition of right, is it suflicient for
the accused to stale merely that he so acted.

The clags of cases in which a claim of right can
be set up are for the most part confined to informa-
tions for trespass and assault which sometimes
involve a question of title to property.  When such
a question is involved, the Justices should at once
abstain from further proceeding in the case, und
leave the parties 1o some other course of proceed-
ing, it being a maxim of invariuble application as -
regards summary proceedings before Justices, that
whenever the title to property is in question the
right to adjudicate does not exist.[1]

[No partic n o€ the “ Manual on the Office and Duties of Bailiffa in the Division
Courts,” owing 10 the pressing engagements of the writer, will appear in this
number. We will find room in the next number fur a doutle posticn.~EDp. U
C L3}
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GENIRAL AND MUNICIPAL LAW.

Crarks v. EasTON.

{Fastec Term, 19 Vic)
(Leporent by C, Raobinsow, Exg., Barrister-at-Lavw.)
Piea, that plaintif's money siizad in defindans's Aands under execusion from
Division Cowrt—13 § 14 Vic., cap. 83, soc. 88— Construction of,

Defendant had taken & conveyaice from the plaintiff of certain timber under an
agrecinent. by which he was authotised o scil it aud receive the proceeds o f
sucls sule = in his own nuse, of otharwise, as hie should think jroper.?? and
after nwking ceriain deductions aliov od. lie was t y-{.w e plaintid any
talance of she purcliaee noney which should remain i his hands,

To an action by the plaintil upon this ngreement for manies alleged 1o 1e due
hinn derendant pleaded that siler the sa'e of the umber. and before this sait,
aund while the matuex wentioned in the declamation remained in defendant’s
hands, they were scized by a Lailif of & division court, under s execution
isaued from 16t count agaiiet the plaintiff, at the suit of one O,

Held on demmrrer, pica 1ud. a8 it imported nothing mcre than that defendant
sons indebted 1o the plaintiil’ in a ceaain suin, and such & claim coald 10t be
scized under 138 14 Vic., cap. 53, 2ec. 8,

Quarre. if dufendaut had setont the amount of plaintifl’s money in his hands, and
averred that this sum remained acraratc and apart from his own. for e plain-
il when it was scized—swhether that would bave Lecu 2 gual defence.

{11Q. B R. 231.]

Declaration—That the plaintiff, by indenture, sold and con-
veyed to defendant all hi= elm timber on the river Moira,
marked « C. K.»: that it was agreed that defendant should
advance a certain sum on the execution of said indenture, &c. 3
aud also that the suid defendant should have the uncontroliable
ard perfect right 1o sell the said timber to such person or per-
son as he should think fit, and to take and receive the proceeds
of such sale in his own name or otherwise, as he should think
proper; also, that the said defendant should have the right, on

1] See Taley on Convictions, fot note, 81; R. v. Wrntherley, 1 B. & Ad
ug;]n. v. Indeon ctal, 9 A. & E., 704; Dale'r. Pollard, 10Q. B, 800




receipt of the said purchase money aforesaid, to take therefrom
—First, all sums by hitm paid outor in uny way expended for,
or in respect of, or ot uecount of the sail tumber, men’s wages,
or ctherwise howsoever, or money advanced under the sund
dndenture, or any delt or debts due or owing from the plaintal
0 the smd defendant, or by him entered against him 3 secondly,
&e. (specifying other deductions which defendant might mike):
and the sad defemdant did covenant and agree to aud with the

LAW JOURNAL.
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it buililt of the division court, having an exccution in his hands
w ainet the zoods of this plaintiff, at the suit of a thind party,
otie O'Reilly, by virtue of the execution, aud while it was in
tuice, suized aud took 1 exceutivn the monies m the declaration
mentioned as belonging to the plantl, whewcot the pluintisf
had notice,

‘The plaintift denies that this is any defence, and he relies
upon Harrison v, Paynter, (6 M. & W. 387) and other deci-

plaintiff, that upon selling the saud tunber, after deductini, &c. | ons in England upot an enuctment sitnilar to that swhich we
(apecifying the deductions) he would pay any balimee of the , have cited from our statute, which have detennined that mere
suld puchuse money which shonld temain in_his hunds from | debts or claitms cunnot be seized in exeention under such a

the sale of the suid timber to the sad plamtiil, - Neveatheless, fprovision, That, we think, is a pomt so clear upon the words
the plnintudl in fuct suys that, although the said defendant did 1of the statute, us to require 310 authonty to support what the

afterwards, on, &e., seil the sad timbes for a Jarge price. and
dill receive the proceeds of sucl sale, being the price aforesaid,
for a Jurge sum—to wit, the sum of one thousand pounds; and
akhouzl there was, after deducting, &c., a balance due the
plaintiffl amounting W a large sum ot money—to wit, the sum
of five huudred pownds—thie defendant would ngt pay the same,
or any part thereof, to the plaintifl, contriry to the defendant’s
.covenant in-that behalt. Fifth plea—Thut afler the sale of
thetimber in the declaration mentiotied, and before the com-
niencement of this suit—to wit, on, &c.—and whilst the monjes
in the declaration wenkioned remained and were in the luinds
of the defendant, one Dunham Ockerman, then a bailitf of the
first division court of the county of Hastings, had in his hauds
fur execution a certain precept of execution to him directed,
issued out of the said first division count, for the sum of £L14
93, 8d. against the goods and chattels of the wow plaintifl, at
1he suit of one Richard O’Reilly ; and:thereupon the said Dun-
Jham Ockerman, then being in the execution of the said process
—10 wit, on the day and year las aforesaid—Dby vintue of the
said precept of execution, and before the return day thereof,
and within the county of Hastings, did -theu seize avd tuke iu
execution the monies in the deelaration mentioged z2s and
belonging to the said plaintifl, whercot' the plaintiff then had
notice: verification.

Demurrer.—~That the said monies in_the said plea mou-
tioned to have becn in the hands of the said defendant at the
time in the said plea stated, were not liable in law to be seized
or otherwise taken in execution, or subjected to the said lien
in the said fifth plea alleged, ynder and by virtue o! the said
precept of execution, or execution, issning out of the said divi-
siont court, as in the said plee alleged, against the goods and
chattels of the said plaintifi—er, in other words, that a debt or
other chose in action cannot in law be seized or taken in exe-
cution under a writ of execution aszainst roods and chatiels
issuing out of the divisien ceurts in Upper Canada, &e.

Fraser for the demutrer.  #'wlbridre contra.

Rougxsox, €. J., delivered the judgment of the court.

The statute 13 & 14 Vie., cap. 53, see. §9, proyides, that any
bailif of a division comt, hving an execution 10 levy upon
goods and chattels, may by virtne thereof seice and take “any
money or bank notes, and any cheques, ills of exchange,

romissory notes, bonds, specialities, or securitics for moncy,
helongin:y to the person against whom the executivy shall have
issued.”

The defendant in this case had been authorised to sell eer-
tain timber on account of the plaintitl, and to take aud recvive
tie eracec.dgx of such =ale “in his own name or olheriise, as
he shall tiuuk proper?; and after making cenain specified
deductions and charges, which he was by azrcemnent 10 be
allowed to make, he was «(o pay any balance of th purchase
money which skould remin 1n his hands front the sz of the
gimber 10 the said piaintiff.??

‘When sued in this action for @ balancs of mauey ailaged by
the plaintitt to be due f0 hun, and which, it 1s complained, he
refuses to pay to the plaintifl, he scts up as his defence, that
aftar the sale, and before this suit, and whi'o the monies inthe

miegioned remuimed in the s of tite defwdud,

SRS

})lnintiﬁ contends for; but if the defendant had stitl in lus
1atids, apart trom his private funds, the very money which he
Il recerved from the sale of the timber, or rather the balanco
of it which remuined after the deductions he was authorised
to make, that, it might be contended, was the plaintifl*s ideti-
tical money in the defendant’s hands, and if s0 it wonld be
liable to seizure.  But we do not think that it results from the
nature of the trancaction that the defendant was bound to keep
by itself the identical money which he reccived from the tim-
bet,  The provision that he misht receive the proceeds in hie
ot name, or otherwize, us he «hould think proper, wou'd
seem rather 1o signily thut 2y balanee remaining would be-
come mere matter of account between him and the plaintiff';
and certainly we could not hold, that whenever an_ action for
money had and 1eeeived would lie by A. aguinst B, a bailitt
having an execution from a division court agaiust A. could

<cize B.s money 0 satisfy the debt.
The facts in this case may have been such as to enalle the
defendant to make out sucly a defence; but I think this plea
does not necessarily import anything more than thut the defen-
dant was accountable to the plaintiff for a cestain balence.
The defendant ought, we think, to have set out what amouut
he had 1eceived for the plaintitf, what amount he had taken
from it under the agreement, aud how much of the plamtifi’s
money remained in his hands ; and should then have averred,
if the facts were so, that this money ot the plaintitf—separate
aud apant frem his own money-~was remaining in his hands,
10 be delivered to the plaintiff’ within a reasonable time, which
had not elapsed, and that while it was so remaining the bailift
scized it.  We do not imagine that the defendant could have
pleaded such a plea with truth, for it would be contrary to the
common course of business; butif he could, we think he ought
10 have dene K, and that, as it stands, the plea is insuflicient.
And I would add, that T am not satisfied at present that even
under the circumsianees that [ have supposed the defence
wouid be good, stuee the defendant was unider no obliation to
keep the proceeds of the timber an money by him. but, accord-
ing to the coursz of business, should pay it into a bank—and
would the plaintifi’s claim upon himn be extingwished by the

identical mopey being stoleu or lost ¢
Judgment fer plaintiff on demurrer.

Swxoox £T at. v. Tur Tows Couxcir of BRaxTsroRrp.
(Easter Ternmn, 19 Vie.)
(Leporsed Ly C. 1lodiason, Esq., Darristersat-la.)
Municipal Corporation—Liablity £1 inyury caused m repairing eecds.

Defendants. a Municipa] Comporation, were repuring & road which croased
planmanl®s raceway by a culvert, and while the work was going vn the fones
wint oihier inatenals collected fur it atoul the tilvert were carned intv the
raccwwns by o viclent storm, &ud suidercd to rewac shere,

15, that the defeudants were aut Latie.

f14Q.B.B. 933}

First count—For wrongfuily throwing eaith, ctones and
rubbish, into a raceway which leads off the water from the
plaintitls? miil, thereby obatructing the flow of water, and ime
peding the working ot the mill.

Swoond count—That defendants, owning and having the cone
ol of a witd which Jed i a caolvint Baik mﬁm
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meeway, and such road being aut of repair, the defendants,
while repairing #. did the rawe 1o neghivently and impropaly
that cuth, stmtes snd bdish wee wafally and impopuily
permitted by them to fall theengh w bole i the biidge or euf-
vait into the meeway, aud to bo washed inte the stine fium
each side of the sheet or rond 3 st complaining at though «
reasonable time hud elipeed defendants did wot remove the
tame, but allowed it 1o enntinne vbstiveting the fow of water,
L Plears $st, Net guilty, Ly etatutes Sndy Proversing plain-
tifts’ alleged right to have the water flow through e race.

1t appeared at the trial, at Brantiord, before Hurns, J., that
the defendints had nct jat any stoncs or subbish 0 the race-
way, o8 stated in the fist eounty, bt that o violent storm and
freshet came Iast sprive and eanied away past of the read
acvoss and uear the calset, and that the defudants claploved

rsons t0 wepair the breucks, ard white they were deg st and

ad stones and other materials cotdected on uratant the culvent
for the purpose, ansther sttt entne, which eorned the loose
materinls, or somo of them, into the mmcewsy. wheie they were
suffercd to remain titl this action was Ligualt, It was con-
tended by the defendants” counsel that the dmary complained
of did net nrise from the eauce or in the munner stated ; that
the evidence showed tiat the defemlants dd not place the
stones, §c., in the rmeeway, but that the elements oceasioned
the mischicf, doing dimage to the defeudants as well ns to the
plaintifts; and that there was no duty by law incumbent npon
the defendants to remove from the plamtsl's rmeeway the stones
or yubbish which the freshets fad cared there. The leamed
judge thought the action comd not be maintained, bat declined
pevertheless to direet a nonstit, atul left it 1o the juty o say
from the evidence whether the piaintifl had sustained such an
injury as he complained af, by wuything wrongfully done or
cummitted by the defendants,

The jury found for the defendants.

J. Duggan moved for a new tiial on the Inw and ovidenee,
and for misditection. He cited Henly v. Mayor of Lyme, (5
Bing. C. 91.) Cur, adve. vull,

Romnsoyx, C. J., deliverud the judment of the court.

We cannot say the ver et was wrong.  What dutnage the
laintifl sustained seems to have arisen from natural cavses,
or which the defendants are net liable.

It should reasonably have been regarded as an aceident 5 and
instead of aliowiny his mill-tace to cuntinue wbstructed, under
the idea thut hie could huld the defendants sesponsible for the
mischief oceasioned by the elvments. the plaintiff would have
acted more wiscly and reasonably if ke hod set jumself 1o
work to remove the rubbish,

Rule refused.

Fosten v. Gepors.
Elary Term, 18 Vie,)
{Reporied by C. Hcbinzon, Leqa Baristereate Loty
Avcantener by reosurer oF n conipanye=Lighility—~Seal,

Ceferdant accepted & bl drae 11 ey, him o8 stenapses of e Wl Teiand Boile
weirennd Canal Ca., titeg * Acceptad Wo U dieddes, Troae WOLR, W, &
€. Cou?? nddingg U Congtin s seas o Jadth iat fe vay petdoeany savle.

S, TERT AN S 2200 15,0 wre€ )TPCFY WA GBS WAX OF THF G0N Sabe
stnee, is a sutlicicut ceal

{11 Q. B R, 239}

This was an action brought by the payee agninst the drawer
and aceeptor of the following bill of exchange :—
« £32 8. 10d. s Kingston, Sth Janeary, 1835,

«Ninety days after date. pay to throrder of Alexander Foster,
at the office of the Baank of Upper Canada 1 Kingston, the sum
of thirty -two povnds eighit and ten-pence, tonency, and charge
the same 10 account of your obedient servant,

“Wu, R, Arwen.?

#W. A. Geoprs, Yiq., Treagurer of the Wolle Ieland Canal

Company, Kingeton.”?

‘The acceptance was thus—« Acerpted, W. A Gedides, Trea.
\l‘v’. LR WL & G Co? with an impression of a scal made on
e puper.

A’! the trinl at Wingston, before Droper, €. J.. it was proved
that the impressicn on the bl of exebinge was the vepresenta-
tion of the seal of the Wolfe Istond Hulbway & Canal Co.; and
it was contended that st was the acceptance of the company,
and not the individual :wcv‘nnnre of the defendnnt Geddes, and
that he could show this under his plea that he did not accept,
‘The offection was overrnled, Jeave being reservad to move for
a non-suit, amd the plaintiil had a vesdiet,

Hettiwell moved for a nonssuit on the leave reserved.

Bunxs, J., detivered the judgment of the court,

With the exeeption of adding a seal, the ease is quite undise
tinguiskoble from The Bank of Montreal v, DeLatie, (5 U.C.R.
362) in which the cowt held the defendant to be personslly
hable upon an aveeptaney similar 1o the present. Since the
decision of thut case one very similar has been decided in Engr-
tand in Jike manner— Owen v, VanUster (10 C. B, 318.) With
rmngt to the paint whether the impression of the company’s
geud upon the paper, without wax or a wafer, or some substance
adhering to the paper, ig to be treated as aeval, the case of
The Queen v, ‘The fuhabitants of St Paul (7 Q. B. 232) wauld
establish that it should be treatedt as a seal.  The addition of
the seal of the compiany, however, does not the less make the
aeceptance of the defendant his own individual acceptance.
It anight, perhaps, have had thot eflect, if the bill had been
accepted on behalf of the company per procuration, but it 1s
u0t so accepted.  There should therefore be no rule,

Rule refused.

Baxcray v. Tis Munwcteaury oF THE Towssuir of
‘ Dartaxgron,
{Hisey Terns, 19 Vie.)
Municipal Couneil—Notiee to~By-lose.
A Municipal Counelt of & tmveackip is entitled ta ane mouth's natice of action,
uvnger the stmute 14 & 15 Vie . eap 64, see. & 03 12V e, cap. 10, sec. 6.
n hyalaw te tot vosd ant the fitce of it withous being quaslicd. all proceedings
duly had uuder 1t While u rewumed ut force tmay te Justched undes 8.
{sC.P. R, 4N}

Wit issued July 29, 1854, Declaration, Sept. 15, 1834.

Trespass, quare clause ¢ domum fregit, being on Jot No.
19, 7th concession of Darlington, and taking the pluintiff®s
zoods, and converting them, &e,

Plea—Not guilty, by stutute,

Jt nppeared in evidence that the treapass complained of
consisted of the seizure and sale of goods of the plaintifl, in
Nuvember, 1853, under two distress warrants issued by the
reave of the township, 10 enforee two convietiuns of the plain.
tiff in certain penabies for selling spirituous lguors by retail
without a lieeunse, and contrasy to the by-laws of the munici~
pality—mesning a by-law passed the Gth of February, 1853,

wohiibiting the keeping open a hovse for the sale of spirituona
figuors, &¢., by retudl, &¢., or 10 be drank thercia afier the 1st
of Mareh then next, under centain pesalties therein declored s
thu in Michachous Term (Novemnber, 1853) a rule was 13sued
by the Court of Queen’s Bench, ealling on the defendunts fo
show cause why said by-law should not be quashed. After
which—that is, in December, 1853—the defendants repealed
seehobyvelaw before the rule Nisf was auswered, and after-
wards showed such repeal as eause against the said rule being
made absojute 3 and on the 2nd of February, 1855, the rule
was discharged an thut giound, but with costs to be paid by
the defend:uns,

The by-law is to prohibit the opening of any houses for the
retail of wines or apirituons liquors, ale, cider or intoxicating
beer, 1 the township of Darlington, and for other purposes
therein mentioned; passed Tih February, 1853, It recited
the expedienoy of prohibiting the liceneing or opening of sy
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houses of public entertninment for the sale of wines or spirit=]  Whuther the damages were not excessive, tho goods having
vous hquors, ale., erder or intoxicating beer, within the Yimits | been bought in for plaintitl.

of tho suid township 3 and epacted, that i any person shoehd ] Phe conrt at tiherty ta refer to the reporl of the case of Bar-
open or continue to keep open a house lor the salet of wines 081 oae v, Munietpal Couneit of Dartington, 11 U.C.Q.B.R. 470
spirituons liquors. ale, ealer or intovcating beer, by retanl, or ;4 respeets both fact and law in jts “Bl’“cmi"" to this case. ’
to be drank therem, within the limits ol the sad mamvipabty | R
afier the 1st March nest, he or they should, npon_convietion Macaruay, Cd., delivered the judgiment of the court,
thereot’ before the town reeve. or any or more justices of the|  The 12 View cap. 81, see. 185, provided for quashing by-
peace having jurisdiction in the said inunicipaity, vpoy the | laws w the whole or w past thegal, and enacted that no action
oath of ane or more witnesses, or upon confession of the pnrty,shuukl be sustuined for or by reason of anything legally
charged, forfeit and pay a sum not less than £2, nor more | anthuized 1o be done nider such by -kiws, unless such by-law,

than £3 for cach and every offence, &e., with vosts of pmsc-'
cution.

Second. That all penalties and costs, or both, imposed by
that by-law, should be levied aund collected as provided by
the 6 Wm. IV, cap. 4; and in case no distress sutherent o+
satisfy the amount of penalty or costs, or both, shoutd beq
found, it should and might be lawful fur the town reeve or:
justice before whom the complaint should be made, to comunt ¢
the offender to the county gaol for any ume not exceeding
twenty days, unless the penalty and costs should be soouer
pand; which penalties, when received, should be pmd as the
law directed.

Third. Is topunish in like manner evasive indirect sales.

Fourth. Repealed by-law No. 16, for limuting the number
of houses of public entertainment in the said towuship, &e.,
and other by-laws inconsistent with this by-law,

On the 24th Sept., 1853, Mir. Joues. township reeve, ssued
two suramonses to plaintiff to answer for selling spirtuous
liquors by retail without being licensed so to do, and comrary
to the bﬁ-la\v of the municipality ; one summons charging
hira with having done so on or about the 8th or 9th of Sep-
tember, the other on or about the 8th, 13th and 31st of August,
1853, at Darlington, &e.

On the 3rd of October, 1853, the said reeve issued two war-
rants to Coleman, constable of the township, reciting plamn-
tff’s conviction on the foregoinx charge. QOue a!lcgea, on or
about the 31st of August, 1853, and the other on the 9th of
September, 1833, contrary to the by-laws of said township;
whereby he had forfeited £5 over aud above costs and chargzes
(in each case) ; such costs being £3 7s. 3d. and £2 Ts. 9d.
respectively, making together £8 7s. 3d. and £7 7s. 8d ;5 and
the constable was commanded forthwish to levy the same of)
the goods of the plaintift, and sell the same in ecight days, if )
the amount and costs of distress were not paid, &e.

In November, 1853, the goods were seized, and afterwards
sold, &c.

In Dzcember, 1853, the by-law was repealed.

On the 25th February, 1833, a rule Nisi to quash the said
by-law, grante ! in Michaelmas Term, 1853, was discharged,
on payment of costs of the upplication.

The jury found a verdiet for plaintith,

This is a rule upon the plaintiff to_show cause why such
verdict should not be set aside as against law and evidence,
and for misdirection aud excessive damages, or 1o enter a
verdict for defendants pursuant to leave reserved.

Robinson, C., showed cavse.

Vankoughnet, P., Q.C., supported the rule.

The points made at the argument were—First. Whether
trespass will lie against defendunts for the aict complained of,
the by-law not being quashed—Tn Re Barelay and The Muni-
cipal Council of Darlington, 11 U. C. Q. B. R. 470,

Second. Whether defendants were not entitled 1o notice of
action, and whether it is not too late—DBa. Ab. Trespass, E. 25
Kerrison v. Cole, 8 East. 230, Com. Dig.

Wheiher the by-law, until repealed, did not protect all act-
ing under it. !

or the part thereol under which the same should be done,
should Lc quashed (in manner therein provided) one caleudar
mwuth previvusly to the bringmne such action; and if such
corporation, or any person sued for scting under such by-law,
<hould cause amends to be tendered 10 the plamtiff ‘or his
attorney. and upon such teader ey pleaded, no more than
the amends tendered should be recovered, the court should
award 1o costs to plaintatl, but to award costs to the defendant,
to be deducted out of the amonnt of the verdict.

The 14 & 15 Viv. cap. 109, see. 35. enacted that whenever
any by-law, ander and resolution shall be or has been adopted
by any municipality whatever, and such by-law, order or
resolution has been or shall be quashed, or declared illegul or
void by any court having competent jurisdiction therein, the
munivipality by which such bf':-law, order or resolution has
been or shall be passed, shall alone be responsible in dam-
ages for any act or acts done or committed uuder such by-law,
arder or resolution 3 and any clerk, constable or other officer
acting thereunder shall be freed and discharged from any
action or cause of action which shall accrite or may have
acerued o any person or persous by reason of said by-law
bemng illegal and void, or having been quashed; and” such
municipality shall piy all costs and expenses attending the

uashing of any such by-law, &ke. Section A, of the same

ct, number twenty-one, substituted a clause in lien of sec.
155 of 12 Vic., cap. 81, providing for the quashing of by-laws
llegal wholly or in part, and enacted that no action should be
sustained for or by reuson ol anything required to be done
under any such by-law, unless such hy-law or the part therenf
under which the sume shall be done, shall be quashed in
manner aforesaid one calendar month at least previvus to the
bringing such action 3 amd it such corporation, or any person
*ued for acting under such by-law, shall cause amends to be
tendered to the plaintiff or his attorney. and upon such tender
being pleaded, no more than the amends tendered shall be
recovered, it shall be lawful for the court to award no costs in
favour of the plaintiff, and to award costs in favour of the
deferdant, and to adjudze the same to be deducted out of the
amonnt of the verdiet, Se.

‘The 12 Vie., eap. 81, see. 183, provided for recovering pen-
ales, &e., for the punishment o persous offending against
by-laws. .

The 6 Wm. IV, cap. 3, sec. 4, provided for enforcing pen-
aities against persons seiling spirituous liquors without a
heense.” The 12 Vie., cap. 81, «ce. 31, No. 14, and the 13 &
14 Vie., cap. 63, amended the kows relative to tavern licenses.
The 14 & 15 Vie., eap. 120, sunended the Jast mentioned act,
and declared the Tth and Sth sections of 6 Wm. IV, cap. 4,
continued and iu foree.

The 14 & 15 Vic., cap. 54, ameunded the laws affording
protection to muagistrates atad others in the performance of
pubhic duties; aad enacted, sec. two, that na writ should be
sued ont against any justice of the peace, or other officer or
rerees fullilling any public duty, for anyihing by him done
it the performance of sueh public duiy, whether such duty
arises out of the common Jaw or is imposed by act of parlia=
weat, imperial or provincial, unless notice in writing be
given, &c., at least one calendar month before suing out the
writ, &c. Section 3 provided for the tender of amends within
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one calendar month after service of such notice 3 and if not
accepted, that sich tewder may be pleaded m bar, toxether
with not gnilty, or any other pleit 3 and if the jury find sueh
temler suflicient, they shall find for defendant, bat it instli-
cient or no tender made, wnd the other pleas be found fur
pliantifl, the juey-shall give damages and the plainfl recover
the samo, with coste,  Sectivn 5 authorize« the genesal issue
to be pleaded, ad the special matter to be given in evidence
under it.  Section 6 authaiizes the payment of mouey into
court to be apecitlly pleaded, &e. Section 8 hmits actious
for anything done. &e., to six months after the act commtted.
Section 9 limits tl e act tu justices, officers and other persous
arting us aforesaid only ; and ~o acting bona_fide in the exer-
cise of their duty, thogh they should exeeed their powers or
j‘nrisdiclion. aud nave acted clearly contrary to ltw,—See 16
'1c.y cap. 178, see. 26, aud cap. 180, secs, 8, 9, 10.

12 Vie., cap. 10, sec. 5§, No. 8, enacted thut the word person
should include any budy corporate or politie, and to whom the
contest can apply, &e., and see 7 W, 1V, cap, 14, see, 2—
Brown v, The Municipality of Sarnin, 11U C.Q.B. R, 215
Barclay v. The Municipal Council of Darlington, 11 U, C. Q.
B. R. 470, and 16 Vie., cap. 18, (14th June, 1833) further
defined the powers of municipal councils to make by-laws.
Section three, No. 2, for rezuluting the sale of intoxicating
liquors by retarl.  Section four is for prohibiting the sale
thereof under 13 & 14 Vie., cap. 65, and requiring a public
vote to authorize such prohibition.

This is nat a cie in which the by-law has been yuashed
under the statutes, nor is the action bronght agaiust the clerk,
constable or other officer having acted thercunder. The
question therefore does not arise whether the reeve or any
other justice of the peace convicting and enforcing penalties
under such by-law, is liable to or exempt from responsibility
in damages therefor, if illegal, But the action rests upon the
ground thut the by-law is illezal and void on the fuce of it, and
may be so adjudged in a collateral proceeding of this kiud,
though not quashed, aund caunot be set up in justification of
the acts complained of, and upon the ground that being illegal
and void, the municipality may be sued in trespass tor the
acts of the recve, or any other magistrate, in convicting the
plaintiff and levying the penalties by distress and sale of his
goods under its authotity, although not quashed. The by-law
wwt only imposes o penalty, but provides for the levying the
same Dy distress a ul sale of the oflender’s goods, or in default
thereof, subjected him to imprisoument; and Leing the an-
thority under which the plaintil’s goods were scized and
sold, the action was done by the implicit directim and order
of the defendants, though not impuratively enjoined thereby.
Aund if the Municipality alone is re~ponsible 1 damases for
any act dune or committed under ity 1 am not prepared 1o say
the proceedings complisnedof were not acts done or contant-
ted under the by-law, ar that the defendauts ate not liuble as
principals thereln. 1 do not regard the repeal of the by-law
as taking their aclence from under them, if it legalized and
justified the acts done and committed (as they were) while it
subsisted and continted in force. 1t therefore the by-law is
not voill without being quashed, all proceedmas bt under 0t
while i r muined in force may be jusificd valer it—Steven-
son v. Oliver, 8. & W. 2415 Simpson v, Ready, 11 M. &
W. 346; Surtces v. Ellison, 8 Ex. R. 133,

But whether the by-law bo illegal and void in itself, [ do
not deem it necessary at present to determmne; bocause.
assuming it to be 50, as the Cowt of Queen’s Beach seem to
have eonsidered 1t Barelay v. The Municipal Conneil of Dar~
lington, 11 U. €. Q. B. . 470, T+t think the action fails for
want of uotice, :.ccording to the opinion expressed by this
court in Reid v, “Fae City of Ham toi, ante 269, The stronge:t
objection I have felt to that view has arisen from the pecuha
wording of 12 Vic., cup. 81, sec. 135, and afterwands of 14 &
15 Vic., cap. 109, sec. A. No. 21, suspending actions for one
oalender maanth efter by-iaves are and sethorizing tha

tender of sinewds i the meantime and the effect of suel tender
at the tonl, as compared wath the 14 & 15 Vie,, cap. 54, sce. 3,
passed the sne day 3 and which st act containg a provision
similar in substance, but varying as to the pleading, Sc., from
the net of the sane session, eap. 104,

It is however th be observed that No. 21 of schedule A. is
adopted from the 12 Vie,, cap. 81, see. 155, which was previous
to the cap. 58 above mentivneds and at which time no sach
provisions as those coutained in the 14 & 15 Vie., cap. 5,
applicable to corporations, existed; and this may tend to
explain the want of perfeet consistency between the 54th cap,
and the 108th, schedule A No. 21, i relation to notice of
action, temdering and pleading tender of amends.  Under the
fust it might be said notice was unnecessary, because the
Municipality being a necessary party to the vote quashing the
by-law, is privy to it, and has notice, or is bouud to notice the
resutlt, after which the same period of time, without notice of
action, 18 afforded to tender amends that is allowed under the
51th cap. afier notice. It may also be suid that it the right
of action is barred in six months afler an act committed, the
time ol limitation may cxpire before the by-law can be quashed,
But it doex not follow that notice of action may not be given
pruvious to its being quashed, and the writ issued 1f necessary,
1o save the time and the delay in making absolute the rule to
quash, is with the court, and not the party aparicved. How-
ever, neither the case of Reid v. The City of Hamilton nor this
case are actions brought after by-luws quashed, and the provi-
sivng in that act do not therefore necessarily apply.

The defendants have pleaded the several issues per statute,
amd given the subject matter in evidence under it; a pnvilege
to which they are only entitled under the 5ith cap., and no
tender is pleaded as made under either act. The cause of
action anses out of the bonu fide performance of the public duty
of defendunts acting under'the municipal acts of parliament,
however their powers may have been exceeded, or the act or
by-laws may have been contrary to law. And for the reason
expressed in Reid v. The City of Hamilton, it still appears to
me that the fucts perinit a case being Lrought agzainst the der
fendants within the spirit aud meaning of the 54th cap., and
that the argument is cogent and prevailing, and that they are
entitled to the protection atlorded thereby. ~ If so, the action is
two late, and the delay was the plaintitt’s own delay; and if
uot, @ month’s notice of action eusht to have been given. 1
may further remark i relation to the merns, that admitting the
Hlegality of the by-law, that did not authorize the plaintfl to
=ell” spirituous liquars by retail without a license. ~ A by-law
illeaally prohibiting the sule at all could not warrant the sale
without o license, it in the absence of such by-law a license
wauld be necessary—6 Wm. IV, cup. 4, sec. 2, amd previous
acts, inclnding the imperial statute 14 Geo. 11, cap. 88, and
the provineial statute 33 Geo. 11, cap. 15, and 12 Vie,, cap. 81,
see. 31, No. 143 13 & 14 Vic,, cap. 63, sce. 4, aud proviso at
the end thereof. :

It does not appear that a previous valid by-law under the
last mentioned act and section did not exist; if not, it did not
follow that the previous statates had ceased to operate. Asto
tlhse1 power io watie licenses, see sees. 5 and 9, and 16 Vie., cap.

y ste. 5.

a™

The plamtiff was convicted for selling spirituous liquors
without license; and for all that appears, he muzlt have%een
tightly so convicled 5 in which event the conviction and war-
rants would bz only exceptionable as wanting in due form of
law, and perhaps as being for o small penaltics, But in that
event the paintif®’s remody would be against the convicting
magistrate, for acting under the statutes without duly conforme
ing 10 the requirements thereof.  And it so, he would be cleartly
entitled to notice, and the action is to0 late under the 14 & 16
Vic., cap. 55. So that in any point of viaw it appears to me
tho sule should bo made abeovluts for a uew trial, without costa

Par Cur~Rule absohse.
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T Moazs: Bevasos, Baguine,)

Cuarp v. Lour.
The tarilf of costs under the C. L, P. Act do*s not oppdy to the Coumty Courts,
{Qct. 4.1636.]

In this case the Master required information respecting the
taxation of costs, an appeal having been made from the taxation
in the county of Hastings, where costs were taved upon the
ecale of the Superior Coutts, in an action of « inferior junlic-
tion," because it was supposzed that the County Cowt Tl
liad been done away with by the 18th sec. of cap. 90, 19 Vie.

Buaxs, J.—I cannot imagine how it could be supposed that
ghe tarilf of fees of the Courts of Queen’s Bench and Common
Pleas could govern the County Courts.  The 18th section of 19
& 20 Vie., cap. 90, says, « Until otherwise ordered by rule of
the Coust made in pursuance ot the ¢ Common Law Procedurc
Act, 1836, the cods of writs issued under the authority of
this Act and of all other proceedings under the same, shall be
and remain, as nearly asthe nature thereof will allow, the same
a3 heretofore, but in no case greater than those already estab-
lished.” Whether these words might be construed impliedly
to give power to the Judges of the Superior Courts to make a
tariff of fees for the County Courts, is not the question—but the
questian now ig, whether the tarifl they have made for the
Superior Courts is in force in the County Courts, considering
that the County Courts have no tariff of costs. The C, L. P.
Act nowhere gives the Judges of the Superior Cowits power to
make a tariff of fees for the County Courts, though they might
have authority to make vne for Inferior Jurisdiction cases. It
is under the 313th scction of that Act that the Judges have
power to make a tariff of costs for the Conrts of Queen’s Bench
and Common Pleas, but that section is nnt introduced into the
County Courts Act along with the other sections enumerated
in the 2nd section of the County Courts Act. It is introduced
under the 3rd section, so far as the Rules provide for the gov-
ernance of the offices of the Clerks. The 19th section of the
County Courts Act makes the practice and procecding of the
Superior Courts to be the practice of the County Couits in all
«cases not expressly provided for by law ; and under that section
the Rules adopted by the Judges for the Superior Courts must
govern the practice in the County Courts. It is obvious, how-
ever, that this section cannot be strained to introduce a tariff of
costs while the Judges of the Superior Courts were careful to
say in the 17Cth Rule that the schedule of costs, marked B, to
the rules annexed should be the tariff of costs in a!l civil actions
in the Courts of Queen’s Bench and Common Fleas. There
really, however, appears no difficulty about the matter when
ave Jook at the words of tke 18th section of the County Courts
Act; this says, that the costs of the County Counts shall be and
remain as neatly as the nature thereof will allow the same as
heretofore, but in no case greater than those already established.
The 75th section of 8 Vic. cap. 13, enacts that the costs in the
schedule annexed to that Act shall be the fees to be demanded
and received. That section is not repealed by the new Act,
but continues in force, and, as it appears to me, mnst govern

wherever it can, I the Judges, by virtue of the 18th section
of the County Courts Act, cotild be said implivdly 10 have
acthority to make a tarift of fees for those Courts, yet it is doulit~
ful whether they would have authority to exceed the sams
provided in the taritl annexed to 8 Vie., cajw 13, so far as the
items thewe aro specitied. How at is possib e then ta construe
the words of the 18th section to mean that the rule of the Judges
170, which establislies the tantl of fees for t..0 Suj er.or Counts,
can have the etfect of establishing « tanft for ihe County Couvifs,
f cannot imagine; for 3f it is so, then the it of the Judgew
must have the effect of repealing the 75th s 2. ot 8 View, cap.
13 Lut that was in force when the rules o1 the Judges were
made, and the Jast act says that the costs shall in no case be
greater than already established.  Itis quitc a mistake to sup-
pose that there is o tarifl in force for the County Courts irres-
pective of the tariff of costs establishied by the Superior Coutts,
for the 75th section of 18 Vie., cap. 13, remuins still in force ;

land it is really a mistake to suppose that the Common Law

Procedure Act gave the Judges power to make a tariff for the
County Courts, The meaning of the 18th section of the County
Couits Act is very obscure as to any, and if any, what power
the Judges may have with regard to regul: ‘ing County Court
costs; but it is very clear to me that what has been done in
tespect to the costs of the Superior Courts ¢ innot by reason of
anything the Legislature has said in the County Courts Act be
considered as regulating the costs of those Courts, or of repeal-
ing the 75th see. of 8 Vic., cap. 13; of course there may be a
difficulty in taxing the costs of various proccedings which may
be carried on in the County Coutts analogzous to those in the
Superior Coutts, but that difficulty [ cannot help. Because it is
50, it will not relax the proper construction of this Act; for of it
should, then a gricvance would be introduced of greater mag-
nitude. The 44th sec. of the C. L. P. Act contemplates costs
upon attachment cases to be on a diflerent scale in the « Infe-
rior Jurisdiction®® cases, and the 155th rule of Court would be
totally inoperative if the tariff is to be the guide in the County
Courts, The 59%h scc. of 8 Vic., cap. 13, wuuld also be a dead
{etter,

Rosse =T L. v. CummiNgs.
Pleas of payment ¢ did notendorse,t* and *want of notice,” may de plended to-
gether by Uie endorser of u promissory note, without leave of a Judge,
{Oct. 4, 1856.]
Declaration against the endorser of a promizsory nate.
Pleas: 1st. Denying that the endorsement was defendant’s
endorsement; 2nd. Payment; 3rd. That the defendant did
not receive notice that he would be required to pay the note.
This was an action on 2 promissory note, ox: which the plain«
tifl had signed interlocutory judzment, the a: tion having been
commenced under the old law, but the dec.aration filed and
delivered since the C. L. P. Act came into operation, the
plaintiffs consudlering that the defendant shouid have obtained
leave to plead the second of the three pleas before doing so.
The plaintift then obtained a summons under the 143rd section
of the C. L. P. Act, calling on the defendunt to show cause
why it should not be referred to the Master to ascertain the
amount due to the plaintiffs. In answer to his application the
defendant applied for leave to plead] the three pleas mentioned
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on an affidavit stating that there are srounds for the delences
sought to be set up, but at the sime tie contends that under
the 133rd xection the plea of payment may be pleaded with
the pleas denying the endomsement and notice, and that they
are allowable without leave.

McDonald for plaintitl 5 J. I, Reid for defiendant,

Bunys, J.—O0n the first conzideration of this case T was mueh
inclined to think the 123t seetion of the Aet warranted the
defendant in traversing all the material allegaticn. of e dos-
laration by any number of pleas, which were meiiy negative,
and that the rule that the defendant should apply for leave 10
plead more than one plea, ouly upplicd when the defendant
pleaded aflirmative matier on his side o destroy the eanse of
action. I find that, in considering the cflect of the 81t section
of the Engli-h Act, coriesponding to-the 136th seetion of our
Act, the obligation to apply for leave to plead double applies
as well to negative as to affimnative pleas,  An instance of
many pleas traversing various allegations of the decliration, all
of a negative churacter, appears in Platt v, Else, 8 Exch. 361,
The plaintiftx are right, therefore, in supposing that as @ gene-
ral rule the defendant shonld ask for leave to plead double,
even in traversing the different allegations in the declasation §
but it remains to be considered, whether in tlds particular ease
the defendant was not at Jiberty to plead, that he did not en-
dorse, and that he had notice of non-payment without asking
for permission 1o join those two pleas, the pleas of payment and
that he did not endorse being expressly authorised by the 133ed
section of the Act. Our Rules of 1812 did not prohidbit more
pleas than one as the English Rules did, but in actions on Bills
of Exchange and Promissory Notes, the plea of non-assumpsit
was made inadmissible 3 and the defendant, in a case like the
present, was then oblized to plead two pleas, in order to deny
the allegations of the declaration—and he had o occasion to
ask penmission fromthe court to do sv. The Rules of 1842 will
remain in force until next Easter Term.  The sccond of the
Rules respecting pleading recently made, says, that several
pleas founded on the ground of answers or defence shall uot be
allowed, but this will not be-in force until neat Easter time.
In Archer v. Garrard, 3 M. & W., 63, it was determined
that several pleas, which only muhe one answer to the decla-
ration, do not require to obtain leave to be pleaded together.
Naw, testing this case by that rule, it appears to me the defen-
dant was at liberty to plead the two pleas without asking per-
mission to do so. The contract of the endorser of 2 promissory
note is, that he will pay if the maker do not, provided he, the
endorser, receives notice of non-payment by the maker. The
giving of notice of non-payment is part of the comtract.—
The 133rd scction of the C. L. P. Act allows the defendant to
deny the contract, together with a plea of payment. Here in
this case the defendant by his first plea says that he did not
endorse ; that puts in issue his stznature merely—but that is
anly part of his contract: and if the defeudant does not deny
this notice, he must be taken to admit it. The second plea
denies the other part of the contract, that is, that he had not the
notice he contracted he should have in order to render him
liable. In order to deny this contract in fofo the two pleas are,
thercfore, necessary., The 133th soction is doubtful as to the

manner in which the defendant maay deny the contract, but 1
appreheid that any number of pleas may be used which may
in consequence of the pecularity of the contraet become neces-
=ary for that purpose. It ix the peenlianty of the contract of
endorser of @ note whicl reuders it necessary to use two pleas
inonder fully to deny it The mete deninl of the endorsement
would admit the notice, and the denial of having received notico
would admit the endorsement.

It is very true if the defendant suceeeds on either plea it
aflords an answar to the action, but the contract is of a two-fold
chareter, aud the two pleas do not cover the same gronnd of
defenee, but are distingt, apply ing to the two duferent parts of
the contract,  Non-assempsit would have traversed both, but
the Rules of 1842 compelled the defendant in a case like this
to traverse the contraet severally by distinet answers.  Taking
the 125th seetion with the 133rd section, and construing them
with the Rules of 1812, I think the endorser of a note may
deny his endorsement and want of notice without asking per-
mission 1o do so0, and that they are not eonsistent pleas. The
135th seetion anthorises the plai I to sign judgment, if the
defendant pleads severa) pleas with the leave of the Couttor a
Judge, exeept in cases specially provided for, but the 133rd
seetion provides for the defendant denying the contract alleged
in the declaration without leave of the Couty and the Rules of
1812 obliged the defendant in an action of this kind to do so in
two pleas instead of one.

The plointiff’ must, I think, proceed to issue on the pleas
already pleaded, and the present summons must be discharged,
but it will be without costs.

MernororitaxX Buinpineg Society v. McPugason.

22t section—Pructice,
(Oct. 3&k4.]

J. Hamilton obiained a summons 10 set aside a writ of sum-
mons in cjectment on the ground that it did not issue from the
office of the Deputy Clerk of the Crown of the county within
which the premises lay—sec. 221 C. L. P, Act.

On the summons being moved absolute, it was objected for
the plaintiils, that the plaintifls were described as «fhe”® Metro-
polstan Building Socicty—the word ¢the” being superfluous
and an error in the naming of the plaintifis. In the case of
M Kenua v, The Western Assurance Company, a sumraons
had been sct aside by Richards, J., where the word «the® was
left out. Besides, the writ was a nullity, not having been
1ssued from the proper office, and the defendant therefore
stiould not have made this application, but have taken no notice
of the writ whatever.

Bunys, J., overruled both objections to the summons. The
case cited before, Richards, J., had this difference, that thers
the word <the® was left out, here it was superfluous, and the
mistake could be rectified ty inverted commas placed on each
side of the wards ¢ Metropolitan Building Society.” It would,
however, be altogether out of the usval course of practice to set
aside a swmmons for want of certain points or stops. Asto the
other objection, if the defendants were obliged to treat itas a
nullity without noticing it, they might afterwards be put toincon~
venience, if the plaintift went on to judgment and execution



1856.] LAW JO

URNAL. 229

e ]

on the defective writ. The writ muat therefore be set aside
with costs, and the summons made absolute,

McLxop v. BucHaNAN.

A prisowsy applying to be dischargrd from custedy, wnder the 3000 section of the
C. L. P. Act 1058, shonid shesw, in addition te the ether roguirements of that sec-
tiom, that As Aas Lesw in close custady for three successive calendar months,

{Oct. 8.1856.]
On the 8th October, 1856, defendant obtained a summons
calling on plaintiff to show cause why defendunt should not
by altogether discharged from custody.

The affidavit of the defendant was that required by the |

300th sectiou of the C.L. D, Act 1856, ¢«that he is not worth
five pounds, &c¢.”; but it did not disclose the nature or dura-
tion of his custody.

J. B. Reid showed cause, and submitted that it should be
shown by defendant that he had been confined in close cus-
tady in execution for three successiva calendar months.

McMichael in teply.

Buaxs, J.—I think the prisoner’s having been coufined in
close cu-tody in execution for three sucocessive calendar
months, is a condition precodent to his applying for relief
under the 300th section. I must, therefore, discharge this
summons.

Summons discharged accordingly.

Laxarx & Davssonp Praxx Roap Co. v. Bornwste.
Where it was showon that b fore signing judgment under the €3ad sertion of the
C. L, P, Act 1838, the plaintifs atserney had seon the entry of the apponrance in
the proper dool, and the appesrance paper itsolf : Hcld, that the notice of apprare
was suficient,
ance o~ {Oct. 11, 1834.]

The writ of summons, spacially endorsed, was served on
the 30th of August, 1856,

On the 9th Sept. an appearance was entered for defendant ;
but no notice thereof was given to plaintifi’s attoruey, us
required by the 62nd sec. of theC. L. P. Act, 1856.

On same day plaintifl’s attorney sigued judgment as in case
of nog-eppearance.

Phillpatts, for defendant, obtained 2 summons on 26th of
Sept. to set aside the judgment as irregularly signed ; and
contended thut the plaintifi®s attorney having seen the entry
of the appearance in the proper book at the office of the Deputy
Clerk of the Crown, and having also seen the appearance
itself, before signing his judgment, had sufficient notice of
such appearance.

C. J. Patterson showed cause on the 11th October, and
cited the 181st of the Rules of Court of Trinity Term, 1856,
which requires all notices to be in writing,

Mr. Justice.Burxns held, that the knowledge of the plaintiff
that appearauce was entered, though it was eutered on mora-
ing of the day after it should have beén, according to the
time of the service of the writ of summons, was sufficient to
dispense with a written notice by the defendant that he had
appeared. Besides the plaintiff did not give ‘time for such
notice to be given, for the appearance was entered at the
opening §f5 the office in the moming, and the plaintiff came

at the same time with papers prepared to sign judgment, and
did immediately sign the judgment, seeing the appearance
duly entered,

Summons made absolute without costs, because it ap-
peared that the Deputy Clerk of the Crown had
received the appearance the day bufore with instruc-
tiuns to keep it and file the first thing next morning.

LECLAIRE KT Al ¥, PrubsoNNE,
A plea cf want of consideration for a 1 ,nfcmuth;hddumjuc.
86008 3¢t @ plon of nom fecit, without keave, (Oct. 13, 1038.]

Declaration on promissory note made by defendant, payable
to plaintiff, and averriug presentment,

Pleas :—1st, Non Fecit.

2nd, Denying presentment.

3nd, That some time previous to the day on which the said
promiseory note bears date, there being an uusettled account
between plaintiffs and defendant, the said note was given by
defendant to plaintiffs upon the understanding that if at the
day of its date it should be found, upon settlement, that thete
was a balance due from defendant to the plaintiffs, then plain-
tifls shoul! be at liberty to use the said note, but not ather-
ise; that before the day of the date of said note plaintiffs and
defendants had a settlement of accounts, and at the day of the
date of said note, there was no balance due from defendant
to plaintifls ; that there never was any other consideration for
said note, and that the plaintiffs hold the same without any
consideration.

Plaintif signed judgment under the 135th sec. of C. L. I,
Act, 1856.

On 26th Sept. 1856, defendant obtained a summons to set
aside the judgment, on ths ground that it was icregularly
signed.

Jackson showed cause on the 13th October.

Mr. Justice Bunns held, that as the 1st and 3rd pleas were

Jinconsistent, and set up two distinct defences to the same

cause of action, the defendant should not have pleaded them
without having first obtained leave under the 130th section of
the C. L. P\ Act, 1856; and that judgment was therefore
rightly signed by the plaiutiff,

The judgment was, however, set aside upon the merits, and
the deferdant admitted to plead, upon terms.

Suaz v O’Ne1s.

After arcansc has been entered for trial, it is no lomger within the provisions of the
843k section of the C. L. P. Act, 1856,
[Oct. 14, 1856.)

§. Richayds, on behalf of plaintift obtained a summons on
the 14th October, 1856, from Mr. Justice Hurns, calling upon
the defendant to shovs cause why this suit should not be
referred to arbitration under the 84th section of the C. L. I,
Act, 1856.

C. S. Patlerson showed cause, and objected that the suit
having been entered for trial on the 13th October, it was no
longer within the provisions of the 84th section.

His Lordship, Mr. Justice Burxs, said that, had he kaown
at the timo this summons was applied for, that the cause hal.
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already been entered for triaf, he would not have granted it.
The 135th section gives power to the Judge at Nisi Prius to
deal with the case, and though the words of the 84th section
are not restricted as to the time the application may be made,
yet if the application can be made to a Judge in Chambers
after the cause is entered for triul, it may lead to great
confusion in practice. Taking, therefore, the two sections
together, the most reasonable construction to put upon them
is, that the Legislature intended that the Judge who had pos-

ses?llon of the Record at Nisi Prius was the Judge to deal
with it.
Summons discharged.

WiLxes v. THE Burraro, BRANTFORD AND GoDERICH RAILWAY
CoMPaNY,

A special endersement on thetorit of summons has the plaiatiff claims a stated sum
as the antount of an account vendered, is not sufliciens particulars of demand,
{Oct. 14, 1868.]

The writ of summons was specially endorsed under the 41st
section of the C. L. P. Act, 1856, stating the plaintiff’s claim
1o be “£107 11s. 9. amount of account rendered on 19th
February, 1856, for printing and advertising for the defen-
dants at their request.”?

On the 14th October, 1856, 2 sammons was obtained from
M. Justice Buras, by defendants, calling on plaintiff to show
cause why he should not deliver further and better particulars.

Summons absolute.

Tsom v. Huoby,

A plec that the person swhont defendant debauehsd 1eas not plamtif)'s sife, il not
be allowed with a ploa of “mut guilty.”— 4 plea that at the time of the criminal
interconrse, plaintif) had renosunced the socicty of his wife and soas living opart

Rer, is bud e swbst and will net be alloswed.
Jrome ker, is bad in sulstance, (Oct. 14,1856

Declaration—That the defendant debanched and carnally
koew the plaintil®s wife.

J. B. Read, for defendant, obtained a summons under the
10th section of the C. L. P. Act, 1856, for leave to plead:

1st, Not guilty.

2ad, That the person whom defendant debauched was not
the plaintifl’s wife.

3rd, Leave and license of plaintiff.

4th, That beforc and at the time of the committing of the
grievance complained of, plaintiff had relinquished and
renounced the society, comfort and assistance of his wife,
and had separated himself from, and was living apart from
her, and has never since returned to her.

Summons signed on the 14th October, 1856.

Bemus, J., disallowed the 2ad ples, as being included in
the Ist, and therefore unnecessary; and also disallowed the
4th ples, as aflording no answer to the declaration, and there-
fore bad in substance.

Jauzs S. Romins v. CANgLLA PorTER,

A writ of injunction will be granted in the £rst insownce upon an ex parte applica-
sion wnder she 200k section of the C. L. P. Act, 1004, in an action of gectment 2o
m&&/aﬂﬂhncm‘:‘ qlmﬁxmyﬁ*wmjm’
the dand vhich is the sulject of the action, (Oct. 15, 1008

The plaintiff applied ex parfc o the 15th October, 1856, to
Mr. Justice Burns for x writ of injunction, under the 286th

section of the C. L. P, Act, 1856, to restrain the defendant
and one Fraser from cutting timber upon, and carrying away
wood and hay from off the land for which the action was
brought, .

The affidavit of the plaintiff, upon which the application
made, stated :—

¢ That this is an action of ejectment, brought to recover
possession of a certain lot of laud now in the pussession and
occupation of the defendant.

4 That deponent has obtained the Government Patent for
said jand; and that he helieves defendant holds possession of
the same without any good or valid defence to this action.

$That one Fraser, for whom and at whose instigation this
action is defended, hath hitherto cut down and carried away
large quantities of timber from off said land; and deponent
is apprehensive of his again doing so unless restrained.

4 That there is a large quantity of wood and hay, eut there-
from, now piled and stacked upon said land; and deponent
is desirous of having said defeudant or Fraser, their servants
and agents, restrained from removing the same.

#That the defence is setup solely for the purpose of delay,
and that there is no real and substantial defence to deponent’s
title to said land.”

Writ of Injunction granted in first instance, without terms,
because the cutting down and removal of the timber may be
an irceparable injury and cannot be compensated for.(a)

Meiiisy ©r AL (JudgmentCreditors) v. Txe B. B. & G. Rate.-
way Coxpaxy (Judgment Debtors.)

ZiayrruaN, Gamishee.

On an application for an order for Garnishee 10 10 pay over 10 judgment creditor
the amount of an acceptanice due by him to judgment debtor, it should be
shown that at the date of the mdcr(nfaudc)tloemphm is ins the bands
ot under she contrul of the judguent deltor, and 1ot in the hands of some
innocent third pasty,

{Oct. 16, 185¢.]

Burns, J., granted an order, under the 194th section of the
C.L.P. Act, 1856, that the above named Garnishee do show
cause, at the time and place therein stated, why he should not
pay the judgment creditors the debt due from him to the judg-
ment debtors, or so much thereof as may be sufficient to satisfy
the said judgment dett.

Gamishee showed cause.

The debt due from Garnishee to judgment debtors is on two
acceptances in their favour by Gamishee ; one of them is now
past due—the other is not yet due. He only wishes to be pro-
tected from paying the debt twice, and the judgment creditors
should show that the acceptances are still in the hands of the
judgment debtors or under their control.

Jackson in veply.

Haocaxry, J.—It should certainly be shown by the judgment
creditors that the scceptances are, at the date of my order,
requiring the Garnishee to pay the amount of them to the judg-
ment creditors, in the hands or under the control of the judg-
ment debtors. It would not be safe to make any order on the
present affidavit, as it is quite possible the acceptances in ques-
tion mybcinthehmdu of bona fide holders for value, prior

r’,l‘cmlh”.lﬂk only, for & writ of injunction
Qonemin the i Tatest Right, was ,M 4 in the it j
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to the date of the onder on the Gamishee to pay them over to
the judgment creditors.

The difficulty in carrying out the Garnishee clause of our C.
L. P. Act with respect to Bills and Notes, aud other floating
securities for money, arises from the non-existence of any
enactment in this country similar to the 1 & 2 Vie, cap. 110,
sec, 12, by which the Sheriff can seize Bills and Notes under
a Fi. Fa. 1seeitlaid down in Holmes v. Tutton, Q. B. 35,
L. T. Rep. (June, 1855) 177, that in England an order under
the gamishee clause has the same effect as the delivery of the
writ to the Sherift under 1 &2 Vic. I would prefer that this
matter should be enlarged into Term, in order that the opinion
of the Court may be had on the point in question here, as it is
one of such serious importance.

LR} ‘.'

Summons enlarged into Term.

BuLLEN v. LINCHAX ET AL.

Ax affidavis on which to yreund an application for an order to attach debts under
the 194tk scction of the C. L. P. Act, should show that & judgment ks been
recovered, and 20 sohat amount it is shill unsmtisfied ; that @ peroon is indebted g0
defendant, and is within the jurisdiction of the Court, and that the action is not
againgt defendant as an obsconding debtor,

{Oct. 16, 1988}

On the 16th October, an ex parte application was made to
Mr. Justice Burns, by plaintiff for an order to attach debts
due by Garnishee to defendants.

The affidavit upon which the application was made was
that of the plaintiff, and stated :—

That on the 24th November, 1854, he recovered a judgment
in this honourable Court against defendants for £109 11s. 5d.
damages, und £14 3s. 7d. costs;

That said judgment is still wholly unsatisfied ;

That one Dafoe, of Sidney, yeoman, is indebted to defen-
dants in £62 10s.;

That said Dafoe is within the jurisdiction of this honorable
Count; )

That this action was not commenced or carried un against
defendants as absconding debtors.

Order granted in first instance.

‘Crank v. McIxtosH, an absconding debtor.

Upen qffdarcits that endoavonrs Aave boen made in vain 10 cffect personal service of
® 10rit of attackment against an alsconding debtor, 1\at after diligens enguiry,
no information can be ebinined asto the pace difendanthad flod 10, and that spe-
“h““’vlﬂ beer put in_for him, the plaintiff will de allowed 0 proceed as if
tjfu‘mﬁdap;pv::,nd.uwmhhm them as defeadant’s last

maar [Oct. 17,1858)
On the 27th October, 1856, plaintiff applied, under the 54th
section of the C. L. P. Act, 1856, for an order «for leave to
proceed as if defendant had appeared, and that the declaration
and subsequent papers and proceedirgs might be served, and
shall be deemed well served, by leaving the same at the last
residence of the defendant in this Province, kmown to the

plaintiff.”? .

The affidavits in support of the application were:

1st. That of the Shenfl’s Bailifl, «dat he had endeavored
to effect personal service of a copy of the writ of Attachment
on defendant ; that after diligent enquiry he could obtain no
information as to the place defendant had fled to, and that he

was unable to etivet such service; and that he verily believed
defendant had nbsconded.”

20d. That of plaintiff, «that he had made diligent enquiry
at the last place of residence of defendant, and of his friends,
in order to discover to what plase defendant hath fled, but
could obtain no information ; that after diligent enquity he
could obtain no information so as to give him or any other
person an opportunity of effecting personal service.”

3rd. That of plaintifi’s attorney, « that he had made enqui-
ries of persons acquainted with defendant, but could not .
discover where defendant had fled to; that he had searched
in the proper office, and found that special bail had not been
put in for defendant.

Bunns, J., granted the order in the first instance in the
terms applied for, that service of the writ might be effected,
and subsequent papers might be served at the defendant’s
last place of abode, and it should be deemed good servige.(a)

UsiLoory v. CHaAPMAN.

A writ of summons scill not de set aside on t of the mis. of the
place and countyof theresidence of thedsfendant, as required by 16tk section of the
C. L. P. Act, provided plaintiff had be grounds for supposing sk place

and ty 10 b the resid of .Jl 2,
[Oct. 2141, 1856.]

The writ of summons was directed to ¢ George M. Chapman,
of the township of Nottawasaga, in the county of Simcoe,”
and was served upon defendant at Collingwood in said town-
ship, by the Sherift of the county of Simcoe.

Oa the 20th October, 1856, defendant obtained a summons
10 set aside the writ, on the ground that the place and county
of his residence were wrongly described—he having for 18
months previous to the service of said writ resided, and beiny
at the time of such service resident at the city of Toronto, and
being a householder therein.

Leys showed cause on 21st October, and produced a letter
dated at Collingwaod, Nuv, 13, 1855, written by defendant to
plaintiff, enclosing the promissory note on which this action
was brought, also an affidavit verifying the letter, and stating
that defendant spent the greater part of his time within the
county of Simcoe, he being an employee of the Ontario, Simcoe
and Huron Railway Company.

Buass, J., held that the facts shown by plaintifi were suffi-
cient grounds within the provisions of the 16th section of the
C. L. P. Act, 1856, for his supposition that the resilence of
defendant was as stated in the writ of summons.

Summons discharged with costs.(b)

O’KeerE v. O’BuEN ET AL,

The time for plamiiff 1o bring the issur Jained o 3o srinl will be exdended wader the
1513t section of the C. L. P. Act, 1538, wpon an afidasit that plaintiff cannet
procure $he dance of @ wil ithout whete 1y e cnnnet safely
peoceed do trial. [Oct. 20,1066

On the 6th Sept., 1856, defendant gave notice to plaintifl to
bring the issue joiued in this cause on o be tried at the then
next assizes for the county of Carleton, pursvant to the 131st
section of the C. L. P. Act, 1856.

(@) Sec Harrison's C. L. P Act, 99, noles K. C.

($) See Harrison's C. L. P. Act, 29, note E.
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Jackson, for plaintiff, obtained a summons on 6th October,
from Mr. Justice Burns, for further time to bring tho cause
down to trial, and to try the same, and to extend the time for
bringing the same to trial until the next Spring Assizes for the
county of Carleton, on such terms as the said Judge should
order.”?

The affidavit on which the summons was aobtained, was
that of plaintiff, and stated that he had given notice of trial
for the then ensuing Fall Assizes, and fully intended to pro-
ceed to trial at the same; that on consulting with his attorney
with regard to the witnesves necessary to sustain his action,
he was informed by said attorney and believes that one Welsh
is 2 necessary and important witness for deponent on the
trial ; that immediately on ascertaining that he could not
safely proceed 1o tnal wathout the testimony of smd Welsh,
deponent proceeded to find out his whereabouts, and learned
that said Welsh resides in the county of Oxford ; that depo-
nent cannot procure the attendance of said Welsh at the Fall
Assizes aforesaid, but will endeavour to procure his attend-
ance at the next Spring Assizes; that this is an action of
ejectment, and that defendants are in possession of the pre-
mises in dispute, and that said Welsh is an attesting witness
to the execution of one of deponents title deeds, and that the
other attesting witness to the rame is dead.

Summons absolute,—Costs to be paid by plaintiff to defen-
dant.

Wirkixs v. Brackrocxk.
A general ploa of “net guilty*? cannot bs pleaded with srparate pleas trawersing the
different ollegations of the snme count of thedeclaration witkeut kave: andif
swrh pleas be plonded plaintilf may sign judgment wader 1350k sec. of the C. L.

D, Act, 1098, (0ct. 22, 1886
The declaration contained but one count for a malicious
arneet.

The defendant, without having obtained leave under the
130th seetion of the C. L. P. Act, 1856, pleaded :

1st. Not guilty.

2nd. That he did not Ypaliciously cause the plaintiff to be
arrested and detained in the cusiody of the Sherift of the
united counties of Frontcnac, Lennox and Addington, as
‘“;:gn;d ‘rhat he, defendant, had reason to believe that plaintift
had parted with his property, or made same secretor fraudulent
conveyance thereof, in onder to prevent its being taken in
execution.

Plaintiff signed judgment under the i35th section of the
C. L. P, Act, 1856.

Jackson, for defendant, on 13th October, 183C; obtained a
summons 10 set aside the judament, with costs, on vhe ground
that it had been signed aficr pleas had been filed and served,
and was consequently irregular. .

M. R. Fankoughnet showed cause.

Bunxs,J., held that the pleas should not have been pleaded
without leave, and that therefore the judgment was rightly
signed.

j howev ide on other grounds,
%wm?.‘fmm admi::;d'::v‘p.l’;do:pon terms.

Coxyor v. McBripE.

An cx parte order 1o attack debis due 10 judgment didtor will de cranted in first
tnstance, wpon qffidarit that judgment Aas beess recovered, and is still whelly
unsatisfied; that defendant Aas not sufficunt goods te satsfy same ; that third
parties are indebted to defendant, and are within the junsdiction, DBut query
whether suck afiidavit is suficient.

. [Oct. 22,1886.]

On the 22nd October, 1856, plaintiff applied ex parte to Mr.
Justice Burxs for an order to attach debts due by Garnishee to
defendant, under the 194th section of the C. L. P. Act, 1856.

The affidavit of plaintiff’ stated that on the 26th September
last deponent recovered a judgment against defendant; that
said judgment is still wholly unsatisfied ; that there are only
sufficient goods of defendant to satisly a small portion of said
judgment; that one Bum, of, &c., is indebted to defendant in
&c., and one Kane, of, &c., in &c.; that said Bum and Kane
are within the jurisdiction of the court.(a)

Onder granted in the first instance,

Tood v. CAINET AL,

Defendant will be sllowed, in the notice required by 224th sectionof C. L. P,
Act, 1886, 10 set up & paper title, and also title by poescseson, uposn afidavit
that he can establish Loth titles; that he wishes 10 establish his paper title ;
but lest he should fail in doing 90 feom being unable 10 procure the necessnry
withiesses, he dedires alan 10 set up title by possession. Leave will be granted
ex parte in first instance,

{Oct,23,1636.]

On the 23nd October, 1856, one of the defendants, Kelly,
applicd ex parte to Mr. Justice Buras for an order giving him
leave, < in the notice of his title required by the 22th section
of the C. L. P. Act, 1836, to be filed with his appearance to
their action, to state not only a paper title from the Crown
through various parties to himself, but also a possessory title,
or title by length of possession in himself and <thers through
whom he claims; and to set up in his defeuc. both of said
modes of title.”?

The affidavit of Kelly, on which the onler was obtained,
stated that he can establish a good possessory title for over
twenty years to that pottion of the lands claimed by plaintiff,
for which deponent defends, through the person fram wham
deponent purchased ; that he can also establish a good paper
title to same land from the Crown, through various persons to
himaelf; that it would tend to the accomplishment of justice
that deponent should be allowed to state, in the notice required
to be filed with his appearance, both the said modes of title, he
being desirous of establishing his paper title, lest he should
fail in his defence from being unable to procure the witnesses
necessary to prove all such paper title, he desires 10 set up also

his title by possession. Onder granted in the first i

Reney v. Crarx.
200 section ot confined in its oporation to actions of veplevin.
: [Oct. 6 & 7, 199%.]
Plaintifl sought to file a replication ¢ on equitable grounds,”
under the 28%h eection.
Paterson showed cause. The 28%th section only applied to
actions of replevin, which the present was not.

(o) %“ﬂm“mfmwmm“uwruntm' menced

o~ s s an
@ vi, Chamixte, b Octaber, 1006.—Bame. J.)
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Buaxs, J.—I will grant the order; although perhaps if the
strict letter of the 287th section were adhered to, it might be
contended that the statute gave no power to plead equitable
defenoces, except in actions of replevin, because that section is
prefaced with an expression “and as to the action of replevin.
‘The words inserted in the clause “in any cause,” would scem
to have a wider signification than merely s.ctions of replevin.
The 289th section would apply to any cause, whether replevin
at nat, if the words prefacing the 287th section were omitted,
The spirit and meaning of the Act, I think, gives the privileze
to reply, and to reply on equitable grounds, where necessary
to the plaintiff in any action. The forms given in the schedule
shows that re;..cations are not confined to replevin. In the
wording of the 287th and 28%th sections there is evidently an
omission in copying from the English Act, the corresponding
sections of which speak of <the plaintiff in any action, or the
defendant in replevin® in the one instance, and ¢ the defen-
dant in any action, or the plaintiff in replevin,” in the other.

CorcoraN v. Tavionr.

A deltoran dy* on mesne | will not be discharged under 293th section
of C. 1., B, Act. 1836, for default in payment of weckly allowance, until he
has anewered interrogaturies filed under 206th sccy, even afier such default
made.. {Nov. 8, 1856.]

On the 9th October, 1856, defendant, being in custady on
mesne process, obtained an order from Burys, J., under the
295th section of the C. L.’ P. Act, 1856, for the payment of
the weekly allowance. J. Paterson, for defendant, obtained
a summons from Hacarty, J., under the same section, calling
on plaintiff to show cause why the defendant should not be
altogether discharged from custody.

Plaintiff showed cause, and contended that as interrozatories
had been filed and served pursuant to the 296th section, on
30th October, (being previous to defendant’s application for
discharge) defendant must answer them before any order can
be made for his discharge.

J. Paterson in reply.

Hacanry, J—~Under the 296th sec. defendant must answer
the interrogatories befote an order can be made for his dis-
churge. The cases of Elwood v. Monk and Butler r. Thomas,
as stated in Rob. & Har. Dig. 240, are clearly in point, and I
do not consider that the C. L. P. Act, 1836, is any mote indul-
gent to prisoners in this point than the former practice. I must
discharge this summons, but as the circumstances of this case
secm o warrant indulgence to the defendant, I will do so with-
out costs, Summons discharged accondingly.

GARRETT ET AL v. CorroN. .

Defendant will be allowed 1o plead, under 130tk tection of C. L. P, Act, 1866,
10 a dectaration on & Bill of Exchange, that said bill was accepted by defen-
dant for the accommndation ¢ither of the drawer singly, or of the plaintiffs
and the drawer jointly, and that such acceptance was without valwe or con-
sideration; upon affdavit of the trmh of the pleas, and that they are both
swteral defence W plaintiffs? action.

tospe pe [Nor. 5, 185)

Declaration on Bill of Exchange, drawn by one Jones, directed
to defendant, requiring him to pay to the order of said Jones
£750, sixty days after date; that defendant accepted said Bill
of Exchange; and that said Jones endorsed same to plaintifis.

Defendant obtained 2 smmmons from Haoarry, J., for leave
undcr the 130th section of the C. L. . Act, 1836, to plead that
the Bill of Exchange in the deelaration mentioned was accepted
by defendants for the accommodation of plaintifis and one Jones
in declaration mentioned, without any value or consideration
for such acceptance—and also, that sud Bill of Exchange was
accepted by defendant for the accommodation of said Jones
without any value or consideration for such last mentioned
acceptance, amd endorsed by said Junes to pluntifl, without
any value or consideration for such endorsement.

The affidavit of defendant, upon which the summons was
allowed, stated that the Bill of Exchange in the declaration
mentioned was accepted by deponent without any value or
consideration received by deponent for said acceptauce or the
payment thereof by him, and was as deponent belioves for the
accommodation of plaintiffs and one Jones, the drawer thercof,
to take up certain Bills accepted by plaintifiz, drawn by said
Jones; that deponent is advised and believes that it is material
for his defence to this action that Lie should plead that his said
acceptance was either for the accommodation of plaintiffs and
Jones jointly or of said Jones only, and was without any value
received by deponent.

Summons absolute, no cause being shown.

Svabpes v. Smiti.

An e parte order mder R, 31, T, T.. 1836, will be granutad in first in<tance, for
& subpaenx to issue to a Registear of the Surrogmte Court, for the produc-
tion of an original will, upon affuluvit that sad will is neceseary to establich
the case of the party applying. and that no notice ha< been given of his inten-
tion 10 use the Prolate or Letiers of Admimsization cum gest, annez, of saime,
and rhowing good reasan for not haviug givew, or giving, such mwtice,

{Nov. 20, 1856.)

Hacanrty, J., granted an ex parte order in the first instance,
under R. 31, T. T., 1856, for a subpana to issue to the Registrar
of the Surrogate Court of the united counties of York and Peel,
for the production of the original Last Will and Testament of
one Robert Scott, deceased, upon affidavit that this is an action
of ejectment; that the Issue Book has been delivered and
notice of that given; and that the Nisi Prius rccord has been
entered for trial at the Assizes now being held in the city of

Toronto; that plaintifl relies for the proof of his title to the land

in question in this cause upon the last will and testament of

of onc Robert Scott, deceased ; that said will is filed in the
office of the Surrogate Court of the united counties of York and

Peel; and that no notice has been given (as required by 16

Vie., cap. 19, scc. 7) of the plaintifi’s intention to use the pro-

bate of said will, or the letters of adminsistration, with the will

annexed; and that deponent is not aware who has the custody
of such probate or letters:—and it sufficiently appearing that
the original will would be necessary at trial,

CannuriEns v. DickEy.
Application 1o pirad diffcrent plias—Time for maling.
{Sepe. 16, 10083
In this case defendant moved the summons absolute to plead
three pleas. Plaintiff urged no objection to the pleas m sub-
stance, but submitted that defendant had lapsed his time, as
the onder would be filed before time for pleading elapsed,
which it had in the present instance—Glen v. Fewis, 8 Fx. 132,
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Defendant answered that there had on this case been a sum-
mons to change the venue, which was enlarged at the request
of the plaintiff. ” his, it was contended, operated as a stay of
proceedings, and extended the time {o plead.

Riciaros, J., on this latter ground, viz., that the enlargement
of the summons operated as a stay of procecdings, granted the
order to plead as required, and the summons was accordingly
made absolute.

Mongrny v. Baixes.
Pleading—Surplusage.
[Sept. 18, 1856.

n this case a summons had been obtained, calling on the
plaintiff «to show cause why the following statements should
¢ nat be struck out of the first count of the declaration:

«The statement of the time of G. M. Chapman’s indebted-
ness to the plaintiff.

« The statement that the said debt was alarge sum of money,
to wit,

« The statement of the consideration for such indebtedness.

¢ The statemeant of the indebtedness of the said Chapman to
the defendauts, and the consideration therefor.

4 The statement of the time of performing the condition pre-
cedent,

« The statement of the notice to the defendants of such per-
formance.

« And of request of performance on defendant’s part.”?

40n the ground that the said statements are unnecessary,
«“and cannot be proved. .

« And why the averment of performance of the condition
« procedent should not be struck out of said first count, and 2
« general statement of such performance substituted, on the
«ground that the statement thereof in the said first count is
¢ unnccessary and prolix.

< And why the following statements should not be struck out
«of the second count of the declaration, namely :

« The statement of the time of G. M. Chapman’s indebted-
¢ ness to the plaintiff and the consideration therefor.

¢« The statement of defendant’s indebtedness to said Chap-
“man, and of the consideration therefor.

«The statement that defendant’s promise was to pay the
« plaintiff by accepting a bill of exchange, instead of stating
«¢the promisec as a promise to accept a bill of exchange.

<« The statement of plaintift’s confidence in defendant’s pro-
“mise.

4 The averment of request, and the statement of the time in
#the breach.”

On the ground that the said statements are unnecessary and
need not be proved. .

And why the averments of the performance and occurrence
of the conditions precedent should not be struck out of the
second and third counts, and general avenments substituted ;
on the ground that said averments are unnecessary and prolix.

And why the said third count should not be struck out on the
ground that it sets out a different promise laid in the second
count, founded on one and the same cousideration.

Or why the second and third counts should not be strack out,
on the ground that sid counts obviously attempt to set up the

same promise as that laid in the first count, only varied in the
unnecessary statement, and are therefore prolix and unneces-
sary.

Or why the plaintift should « not be required to elect which
“one of the said three counts he will retain, and why the other
«two counts should not be struck out,

< On the grounds that the said other counts obviously refer to
4 one and the same subject matter, varied only in the manner
< of stating the same, and are prolix.»?

The first count of the declaration set forth, that ¢ heretofore
«and before the promise of the defendant’s hereinafier men-
“tioned,” one Chapman was indebted to the plaintiff «in a
« large sum of inoncy, to wit, the sum of £212 10s. 64.” It
then weut on to state the consideration for the debt contracted
by Chapman with the plaintitf, and went on to state that the
defendants were «then also heretofore and before the said pro-
mises hereinaiter mentioned, indebted to the said Chapman in
a like sum of money, to wit, the said sum of £212 10s. 64.* for,
&e., going on to state the consideration, It then set forth that
in consideration of the plaintiff discharging Chapman from his
debt, the defendants promised to satisfy plaintifi’s claim upon
him, and that «afterwards and before the commencement of
this suit,” the plaintiff “in consideration of the promises of the
said defendants,” discharged Chapman of «all liability of and
from* the said debt «due by him as aforesaid to the said
plaintiff, and the same thereby became and was wholly extin-
guished,” of which the defendants had notice ; yet the defen-
dants, «although often requested to do so,”’ have not paid, &c.

The second count was the same as the fitst, both in matter
and form ; except that it stated the mode in which defendants
promised to discharge Chapman’s debt to the plaintiff, was by
accepting a bill of exchange therefor, to be drawn by the plain-
tifi on defendants ten days after sight, upon the return to the
port of Collingwood of a vessel called the Cardline Marsh,
which they subsequently refused to do. It also stated that
<« plaintifl, confiding in defendant’s promise,’’ discharged Chap-
man,

The third count was the same as the second, except that it
stated the consideration to defendant’s promise to be that the
plaintifls would give time to and forbear to sue the said Chap-
man.

The summons had been obtained under the 98th and 101st
sections.

A. Crooks showed cause.-~The proceedings had been com-
menced and the writ issued before the Common Law Procedure
Act came into force; and although the declaration had been
served since the Act came into force, the last sentence of the
318th section saved the rights of parties who had begun pro-
ceedings previously to proceed according to the old practice.
But cven if it is held that where the new forms and rules ought
10 apply to the continuance of proceedings under the old prac-
tice, wherever it is possible; still, as regards that part of the
summons which refers to there being several counts, and calls
on the plaintiff to elect on which he shall proceed ; there is
nothing in the Common Law Procedure Act to justify or sup-
port. The first of the new rules of pleading, exceptis exci-
piendis, prohibited more than one count in a declaration,
where there was only one canse of action; but it would not
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operate until next Easter Term, and without it there was noth-
ing in the Common Law Procedure Act or the new rules as
they at present stood, to prohibit several counts on the same
cause of action. Generally it had been decided under the old
practice that special assumpsit was maintainuble on such a
guarantee as that given in the present case, and it was no
objection that there were several counts in the declaration.—
Tyrrell v. Annis, 1 U.C. R. 209, The test was not whether
there was but one cause of action disclosed in the declaration,
but whether each plea within itself and on the face of it showed
the same cause of action.—Ramsden v. Gyey, per Maule, J.,
7 C.B. 961; Calwon v. Burford, 13 M. & W. 136; Gilbert v.
Hules, 2D. & L., 227; Bulwer v. Bonsficld, 9 Q.B., 966;
Simpeon v. Raud. 15t Exch. 688. As to the statement of the
time of Chapman’s indebtedness to the plaintiffs it was not
mere surplusage, but miyght be traversed—Nash v. Brown, 6
C.B. 584. The statement that the debt was a large sum of
money, was not objectionable, as it was true ; and atall events,
it could do the defendants no harm. The consideration should
be stated specially— Wilson v. Braddyl, 8vd L. J., N.S. Exch.
227. So should the conditions precedent, as was the practice
in England.—Phelps v. Prothesoe, 15 C. B, 3710; Bamberger
et al v. The Commercial Cyedit Assurance Company, % L.J.,
N.S, C.P,115.

C. Paterson in reply. The 1st and 20d counts manifestly
are for the same cause of action—~therefore one of them should
be struck out. The third count also presents strong features to
show that it is for the same cause of action, Lut as it grounded
the consideration on a promise to forbear instead of a discharge
of Chapman, perhaps it might on the face of it be taken as a
separate cause of action. In the case of Tyrrell v. Annis, the
question of the permissability of the several counts was not
before the Court. All the otlier statements required 1o be struck
out were entirely unnecessary and prolix, and should be struck
out under the 96th and 101st sections. The 140th section too,
in permitting departures from the forms given in schedule B.,
specially provided against prolixity.

Ricuanps, J.—In this case I shall not strike-out the counts
required, and compel the plaintiff to proceed on one which he
may elect. The rule prohibiting several counts will not come
into force until Easter; even before the enactment of the Eng-
lish Cammon Law Procedure Act, it was provided by the Judges
in that country that each count of a daclaration should disclose
2 separate cause of action.—(Reg. Gen. H. T., 4 Wm. IV,c.
5.) The old rule in Canada, which should govern cases until
Easter Term, was however diflerent, and treated excess in a
declaration merely as a question of costs.—(34 E. T., 5 Vie.,
Drap. Rules, p. 93.) Therefore in the present case the three
counts must remain, but under the Common Law Procedure
Act all unnecessary matter must be struck out of them. The
96th section is compulsory on such matter; it leaves no option,
but says it «shall be omitted.” The words #large sum of
money,” should be struck out, or clse the statement that the
amount was £211; either averment might remain, but both
would be surplusage.  So must the statements—of the time of
Chapman’s indebtedness to plaintifi—of the consideration for
such debt—of the consideration of defendant’s indebtedness to
Chapman—of the time of perforing the condition precedent—

of the request of performance made by plaintiff of defendamt—
and of the plaintifl’s confidence in defendant’s promise. On
the other matters stated I think it better to make no order, but
to leave the pafties to determine upon such amendment asthey
may think fit. Defendant to have the costs of this motion.

[On a subsequent application a certificate was granted to tax
costs for counsel, under the 160th rule.]

Swan v. CLELAND,
In anapplication by smarrial wonan to revise julgment wnder N3ed sce. C. 1., P.
ety 1856, her husband must be joutd,
[Sept. 20, 1856.1

In this casc 2 summons had been granted for an entry on the
roll of a suggestion to revise a judgment under the 203rd sec.

Crooks naw showed cause. The application was made by
the widow and administratrix of the deceased Conusee. There
were two objections of form to the affidavits, on which the
summons had been granted. Inthe first place, the widow was
now married, and she did not siate in her affidavit that her
husband joined with hier in the application. Nor did the hus-~
band make any affidavit: and in fact there was nothing to
show that he did join, as was required by law. The second
objection was, that theie was no evidence in any of the affi-
davits of the marriage at all. The widow did not state so in
her affidavit, and the only statement to that effect was in tho
affidavit of the attomey’s clerk, who merely said that he was
g0 informed,” which was no legal evidence of the fact.

McMichael contra. The summons was taken out in the
name of both husband and wife, and the application made by
the attorney specially on behalf of both joined. This being the
case, if as a general rule the application of the officers of the
Court are to be taken as bong fide, there was no necessity for
anaffidavit either of coverture or that the husband joined in the
application. This is an answer to both objections.

Ricuarvs, J.—There is no doubt that the husband must be
joined- -2 Saunders, K. There is certainly no affidavit of the
fact here ; but I must hold Mr. McMichael’s answer a sufficient
reply to the objections of the defendant. I must take the appli-
cations made to this court to be on the part of the parties stated,
unless evidence is shown to the contrary. An affidavit might
as well be required in an action commenced by man and wife
against a third party, to the effect that they were mamed and
joined in the action. The sammons must be made absolute.
e

DIVISION COURT.

(In the First Division Court of Essex,—A. CHxwITT, Judge.)
WaLLack (claimant) v. BoLzows (execution creditor.)

Interpleader,

Richie, the execution debtor, had bought 190,000 feet of
lumber of claimant and had it on his premises. Judgments of
creditors had belfore  re-sale of lumber to claimant, who had
a bill of same, but it remained on R.%s premises at a plani
machine. On the 2ad August last parties stood on the lumber,
R. saying he delivered a plank in the name of the wkole, clear
of all but rent of the premises, which he (R.) would pay.
McEwan acted as witness and agent for claimant; but he did
not, nor did any one for him, or his assignee Dougall, remain in

possession.  On the 4th August, Bartlet, Dougall’s ageat, took
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away a scow Joud before seizure on same day of 14,000 feet of
it on ROs premises.  Bailift kept o person in possession, ¢laim-
ant having previously insured and sold it to Dougall, McEwan
rave Bastlet an order ont R, for fmnber: the order being oo,
Buntlet asked MeEwan for another, who refused, saying, «go
et Jumber of R or words of like import.  Another load was
taken on the 7th August. McEwan thought no fraud was
intended, and R. said claimant had the best right, as he was
not puid for it. Al which led to the conclusion that when
McElwan, claimant’s ugent, went away from R.%s premises, on
which lumber was still piled, leaving no person in possession
for claimant that R. was #till in possession, having the care of
it. Dougall had possession only of that which Bastlet carried
off in scow.

It was argued that what Dougall carried off as assignee,
being a commencement towanls removing the whole, made a
sott of constructive actual and continued possession of all the
lumber in claimant’s assignee.

It was thought that it was only so as far us what was actually
removed before seizure, as such’a separation is recognized in
10 U. C. R,, 450.

It was urged that the equity as between claimant and R, was
strongzer than the other creditor’s legal claim: I cannot see it
inthat lizht, even if effect could be given to it if it was, though
these equities nay be equal. :

But the statute was made thus stringent to prevent the very
doubts and difficulties, which did arise from just such a state
of things befure the Act~-as to who was the real owner of
chattels in anothers ssion, which constantly resisted
creditors and officers with executions.

The relaxing the strict wording and spirit of the statute,
under the idea that the Division Coutts have in such cases
some equitable potoers not in the Superior Courts, would Jead
to the same difficultics which the statute was made to prevent.

This was no more than a Raceof creditors, (only R. intended
to favour a particular one) and to complete that intention and
secure himself, claimant should have filed a bill of sale, or
have left a person in actual and continued possession to remove
the presumption of R. being still in possession; and in the
abg:i:uce of such registry or possession, the statute is the only

ide.

1t is said that it is impossible to keep possession of such
cumbrous chattels, which cannot be readily removed or stored.
There would be some force in this if the registry of a bill of
sale did not provide for this difficulty at a small loss of time
and expense—if there be no fraud in transaction. The claim-
ants not being paid for this lumber, seized by judgment credi-
tors, may look "hard ; but the very prosperous look which the
possession of 120,000 feet of lumber at the machine gives,
though unpaid for, may have induced persons to give credit to
R. before the re-sale.

It is considered that though there might have been a re-sale
and a delivery, as between R. and claimant, it was not fol-

. Jowed by such an actual and continucd change of possession,
as is contemplated by the statute, and is therefore absolutely
void as against the creditors of Richie, who interposed a seizure,
then execution, before the actual removal of the lumber by
claimant, or his assignee or agents.

w
TO CORRESPONDENTS.

COMMUNICATION.

Quxsty 3.—~Can' 2 Bailif from onc county come into = Divition in another
county to scrve summons for his own court. especially within two three miles
of the other Division Court office?

Qexry 3.—ls a Bailif entitled 10 mileage where he goes a distance. say ten
oF twelve mmiles to scrve o suinmons, and then fiunds the defendant pas woved
vat'uf the county ?

GrERY 3.—Isa Bailif entiticd to mil on an cxccution which ke returas
10 the Clerk's 5 ho gouds ? case ¢
Auswers to three furcguing questions will oblige a subscriber.

ANSWLRS.

No. 1.—Such s service will be valid in Law, but the practice is ohjectionatic,
leads to jmproper cliurges, snd should be discournged s in such a sérvice the
Batliit wouuld only be entitled to anfenge to the connty line. Uikler no citcume
atances shonld the Clerk al.ow mnre nuleage than the defendaut would huve
hud to have aid, had the been trunantited to his own Division ad
been served by the Bl of the court thercin ucconding to th¢ uuthorieed
practice, .

No. 2.—1e is not,

Na, 3.~Cleardy not entitled.  Unldeas goade have been getually levied ou,
there can be no pretence for muking the charge.

We would obscrve ‘.u-ncmll)'. thnt & Builif is appointed to do the work of and
i Jus own Divigiot, 11 he runaubout to other tivisions, he may be unuy when
he is requited to do the work of hisown. This would be detrimeingd “to the
Uiterests uf stitors, and 13 coutrary to the policy of the Division Court faw.

———

TO READERS AND CORRESPONDENTS.

Al Communications on Yiditorial mutters to be addressed 10
«The Editors of the Law Journal,”
Barrie, U. C.
Remittances and Letters a1 Lusnicss matters 1o be addreased (}mpaid) to
«The Publishers of the Law Joumal,”

Barrie, U, C,
\Whatever 1s intended i must be autl 1 by the nmne and
address of the writer, st ity for publ hutasa g of lus

good faith,
Matters for publication aiould be it the Edutogs? hainds three weeks prior to
the publication of the Ler for which they are titeaded,

NOTICE.
The Upper Canadu Law Journal i# not lishle 16 postage. The Ten. 3 ave 20s.
per annuia. i paid Lefore the 1stof Macch 1 cuch yowr—if peid ader that penod
2535, ‘I'lie Scale of Charges for

ADVERTISEMENTS:

Canl, for one year. ot exceeding four lines........£1 0 0
One Coluttar, (90 lines) peristue.ciciiiciiciiiiess 1 0 0
Half a Column, (40 lines) perissue. ... e 0122
narter Column, (20 lines) per issve... . 07

Eighth of u Column, (10 listes) pec1ssuc.c.c.viveese 0 v
Advertiscments should reach the office stot later than the 25k of each month

(-]
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Tax Urrer CaNada Law Jorasat is published at tie Barrie Herald Office.
Dunlop-Street, Barrie,
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DEFECT IN THE LAW OF EVIDENCE.

We give a prominent place to the following letter,
agreeing as we do with the views of the writer:

76 the Editor of the U. C. Law Journal.

Dear Sir,—The power given under the statute to partics to
summon their opponents needs, 1 think, some restriction. It
is very rare that an opponent is put in the box, but it is by no
means uncommon 10 hear a verdict claimed by reason of his
non-attendance. I am aware that the Judges are very carcful
that no injustice shall be done, and have known instances
where a party has been compelled to prove his case, notice or
no notice,  But the point I wish to draw your attention to is, that
this notice is now served as a matter of course, and whete a
party Jives at 2 distance, it is frequently a matter of great incon-
venience and loss 1o be compelled to attend Court; and when
he does attend he is not put in the box : the only object having
been to take advantage of him had he absented himself. Now,
this is wrong, and is using the power conferred by the statute
to very bad purpose.
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I sugzeat as a remedy, that whenever any one 1s summoned
under a notice to be oxamined at the trial of a cause to which
he is a party and attends, and is not examined under the notice
that on taxation such party bo allowed ten shillings for each
day’s attendance besides mileage to and from, and the proof for
the master shall be the production of the copy of tho notice,

and an affidavit of the party’s having attended upon such:

notico the number of days charged for, and the distance tra-
velled.

1 think also, that no verdict pro confessd for non-atiendance
should be allowed, unless it were shown that the party sum-
moned really could give evilence in the case; for in many
cases a party to a suit, plaintiff as well defendant, knows
nothing of the matters in difference of his own knowledge, and
would consequently be of no use as a witness,

I am yours, &c., SvyNTAN.

In those cases in which, as Syntaz suggests, the
notice is served only for the purposc of taking
advantage of a party really ignorant of the matters
in difference, and who canndt dttend without seri-
vus loss to himself, it would be advisable to be
prepared with an aflidavit from him to that eflect,
to be submitted at the trial ; and, where the natare
of the case would admit of it, fortifying such affi-
davit by other evidence.

Considering how easily the provision of the sta-
tute may be abused for dishonest purposes, we have
no doubt that a statement of the kind referred to
would induce the presiding Judge to require the
plaintiff to prove his casc in the usual way.

The only effectual remedy would be something
of the kind suggested by Syntax ; and a provision
that the costs of a party so notified, &c., to appear,
ot exceeding 10s. per day and travelling expenses,
should be allowed in the discretion of the presiding
Judge, whatever might be the result of the suit;
and in case of a verdict in favour of the other
party that these costs should be deducted from the
costs taxed, would, we think, correct the evil.

At present it seems to us that a party notified to
appear can recover by action for his loss of time
and expenses, accordin~ to the scale of allowance
to ordinary witnesses; and we happen to know
that the Judge of the county of Simcoe has allowed
# party to recover in tlie Divisioh Courts in such
an action on proof of the service of the notice to
appear, and of attendance in obedience thereto.

GRAND JURIES.

We subjoin the substance of a short Act of the

URNAL. 237

The propriety of applying a similar provision to
Canada is worthy of consideration, as suggested
by an csteemed correspondent.  Yet it must not be
be lost sight of, that Grand Juries in England and
in Upper Canada are very differently constituted.
In England Grand Juries can scarcely be said te
be changing bodies ; at all events, on every Jury
there are to be found several gentlemen, who have
had the experience of years in the business usually
coming before the Courts, and in any case they are
men selected by a responsible officer on account of
their standing, intelligence and experience. With
us, Grand Juries are essentially a changing body ;
and though we may occasionally see a person of
experience in the discharge of the duty, it happens
by sheer good luck—almost literally by a throw of
the die—and as to the primary selection, the duty
is divided among so many that responsibility exists
but in name.

Such being the case, it would perhaps be scarcely
advisable to confer additional powers tipon our
Grand Jurivs, without at the same time providing for
the appointmerit of a competent person to marshall
the evidence and conduct the investigation before
them. Under the present practice, those only who
are named on the back of the Indictment as wit-
nesses and sworn in Court, can be examined. We
fear that with an altesed practice the Grand Jury-
room would be a place of ¢riul rather than enquiry:

(19 & 20 Vic., cap. 54,)

« Recites, that it would expedite and improve the adminis-
tiation of criminal justice, if persons attending to give evidence
before Grand Juries were sworn in the éwesencc of the jurors
who are to act upon such testimony ; and cniacts as follows :

1. Witnesses examined before Grand Juries to be sworn in
the presence tif the Jurors, &c.—From and after the passin
of this Act it shall be lawful for the foreman of every gran
jury empanelled in England and Wales, and he 13 hereby
authorized and required to admmister an oath to all persons
whomsoever, who shall appear before such grand jury, to give
evidence in support of any Wil of indictment; and all such

rsons attending before any grand jury to give evidence may

sworn and examined upon oatk by such grand jury touching
the matters in question; and every person taking any oath ot
affirmation in slg:pon of any bill ¢f indictnent who shall wil-
fully swear or affirm falsely shail ke deemed guilty of perjury :
and the name of every witness examined,.or intended 10 be so
examined, shall be endorsed on such bill of indictment; and
the foreman of such grand jury shall write his initials against
the name of each wituess so swomn and examined touching
such bill of indictment. Provided, however, that nothing in
this Act contained shall affect any fevs by law payable to any
officer of any court for swearing Witnesses, but such fees shail
remain payable as if this Act had not passed.

Imperial Parliament, passed in July last, for facili-
tating the despatch of business before Grand Juries: .
36 '

2. Not necessary for witnesses to be sworn in o,

Court.—
From and after the paesing of this Act it ehall not

naceseary



LAW JOURNAL.

[Dzcremxs,

ey

for any person to take an oath in open court to qualify such
person to give evidence before any grand jury.

. 3. Interpretation of Terms.—The word «foreman? shall
include any member of such grand jury, who may for the time
being act in behalf of such forainan‘in the examination of wit-
nesses in support of any bill of indictiment : and the word ¢oath”
shall include aflirmation, where by law such aflirmation is
required or allowed to be taken in lieu of oath.

THE COUNTY COURTS PROCEDURE ACT.

The recent Act, for the improvement of procedure
in the Superior Courts as might be expected, has
given rise to numerous questions requiring deci-
sions of the Courts and Judges to settle. The
County Courts Procedure Act being in the main
drawn from the C. L. P. Act, nearly every case on
the latter has served the purpose of an exposition
of the former statute; but hitherto there has been
but one case of importance specially relating to
the County Courts, (Chard'v. Lout, ante page 227,
on the subject of Costs.) A judgment on the same
point from the county of Simeoe appeared in the
November number; it will be scen that in the
main question considered, the judgment of the
County Judge is suppoited by the decision of Mr.
Justice Burns in Chard v. Lout.

We would feel obliged if country practitioners
would send us copies of written decisions in the
local courts on the construction of the Act, and we
would willingly insert communications tending to
elucidate its provisions.

We understand that in several counties, the Rule
of the Superior Courts as to time for pleading, &e.,
is considered to be in force and acted on in County
Courts—and that issue books are delivered and
records entered merely, without being sealed or
passed, in the same way as in the court of Q. B.
and C. P’. under the new practice.

It is certainly most desirable that the practice in
all the courts of Record should be assimilated as
closely as possible, and the very broad range which
the 19th section of the County Court Procedure Act
takes must tend to such a result.

THE COMMON LAW PROCEDURE ACT.

—

QOur space would scarcely permit the insertion
of all the cases from month to month decided in
Chambers upon points arising out of this Act, even

if we could procure them in sufficient time for pub-
lieation in full : we endeavour to make up for this
by giving notes of cvery decision received up to
the latest moment of going to press, publishing
such cases in full in the next issue.

The practitioner will perceive that the Reports
are prepared with care and gbility, and we have
received from several quarters testimony to their
usefulness, Country members of the profession
would probably never hear of these cases, but for
the Law Journal, as most of the Reports are from
the vivd voce decisions of Judges; and all con-
cerned will best show their appreciation of the
undertaking by aiding in the circulation of this
Journal.

HARRISON’S C. L. P. ACT.

The second number of this publication has just
been issued, and it is but justice to say that it sus-
tains the charaction Mr. Harrison has even now
carned—that of a careful and able annotator.—
Indeed the work, when completed, will enable the
practitioner to dispense with most of his text books
on practice, and will largely aid in giving full
practical value to the new laws.

The orders, we are told, already embrace a very
large portion ot the edition. Those who trust to
procure the work when completed wmay not be able
to do so then, and we recommend all to send in
their subscription without delay, and thus secure a

copy.

CHAMBER CASES.

—

Our Chamber Reports are again so numerous
that we can only, as before, give notes of many of
them, which want of space will not allow us to
publish in full in this number:—

Staxer v. CUTHBERT. .
Leave granted to administer interrogatories under 176th
section C. L. P. Act before plea pleaded ; leave to plead sove-
ral matters being asked for in the same summons, and the
interrogatories having particular reference to thepleas sought
to be pleaded.—Per Bunns J., Oct. 4, 6.

Eviry v. WHEELER.

In an action by bearer of a promissory note against maker
defendant canmot plead denying that the plaintiff is the bearer
and also in confession and avoidance without leave, under
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130th section of the C. L. P. Act, 18536, and if defendaut do| gx, GuLLIvER Ve GULLIVER ET AL, JuneG.

#0 plead, plaintiff may sign judgment under 135th section.
And where, after execution issued, a judgment regularly
signed is set aside upon the merits, defendant will be ordered
to pay into court the amount for which judgment was signed.
Per Hacarry J., Nov. 8.

Brorr v. SMiTH ET AL,

The affidavit on which an application is made for a writ of
trial should show where the venue in the action is laid.—Jb.

Nivmo v. FLANNIGAN ET AL.

‘The statement in a declaration that a promissory note was
duly presented and dishonoured, is a sufficient averment of
non-payment as against the maker, and probably as against
the endorser also; but query.—Ib., Nov. 3,

STaARRETT v. ManyinG.

Defendant’s ‘attomoy accepting service ‘of summons has
the same time within which to appear as if the service of the
writ of summons had been served on defendant himself.—
Per Burns J., Oct. 8.

Tarror v. McKinray.

Upon an application under 130th section of the C.L.P. Act,
1856, for leave to plead in denial of a deed or agreement, and
at the same time in confession and avoidance of it, it should
be shown that something material may turn upon the
construction of such deed or agrecment.—fer Burns J.,
Oct. 18.

Tavior v. CARROLL.

In an action against Sheriff on his bond, and also for neg-
Jecting to arrest a party against whom plaintift had issued a
Capias, and for a false return of such Capias defondunt will
be allowed to traverse such party’s indebtedness to plaintifi,
and at the same time to plead ¢ not guilty,”> and also to tra-
verse the separate allegations of the declaration upon an
affidavit of the matters required by 130th section of the C. L.
P. Act, 1856, and further stating good reason for denying the
indebtedness of such party to plaintiff.—Jb., Oct. 23.

Locx v. Harass.
On an application for a writ of trial, the affidavit on which
the summons is obtained should show whete the venue in
the action is laid.—Per Hacanty J., Nov. 8.

Ee——

MONTHLY REPERTORY.,
COMMON

LAW.

EX. Pamnivarox v. Soutit Warss Raiwway Co, May28.

Two directors of a completely registered joint stock com-
y signed and sealed with the seal of the company a docu-
ment, of which the following is a copy: ¢« Three months after
date we, two of the directors of the Ark Life Assurance
Society, by and on behalf of the said society, do hereby pro-
mise to J»y M. or order, the sum of £67 15s. 6d., for value
received.”” There was no counter signature by the secretary
of the company. -
Held, 2 promissory note binding on the compsuy, and not
the parties who signed it.

Replication on equitable grounds—Statute of Limitations—
Set-off— Will—Assent of exccutor.

To an activn against an exccutor on a debt due by his tes-
tator, the defendant pleaded, first, the statute of Limitations,
and sceondly, that at the titne of the death of the testator the
plaintift was indebted to himin an equal amount, which being
still due thie defendant was willing to set-off against the plain-
tif’s claim.  To the first of these pleas the plaintifl for repli-
eation on equitable grounds, replied that the causes of action
thetein mentioned acerued within six years before the
death of the testator; that he by his will appointed the defen-
dant lus excutors, and devised certain freehold estate 1o them
upon trust to sell, and also the residue of his personal estate
upon trust to cail it in, and should oot of the monies to
arise from the sale of the rcal estate, and the cnllinF in of the

erzonal estate, pay debis and legacies, and hold the residue
in trust for the plaintiff and his other children in equal shares,
averring the sufliciency of the money thus realized to pay all
debts and legacies. ‘Lo the second plea the plaintiff replied
for the replication on equitable grounds, that the testator
devised and bequeathed 10 him certain frechold estate and &
certain sum of money, and devised and bequeathed certain
other property, real and personal, to his other children, and
declared that the money and other effects then already ad-
vanced and delivered by him to his children, should be
deemed advancements, and that they should not be required
to actount for the sawe 3 averring that the matters of set-off
were money aud eflects so advanced, &e.

Held, that both these replications were bad.

|

Q.B. Tuomas v. Tur Baron Vox STurTarnesM. Nov. 3.

Practice—Examination of witness in extremis—Application
Jor rule absulute in the first instance—Common Lutw Pro-

cedure Act, 1851, sec. 46.

‘I'he court will not grant a rule absolute in the first instance
for the examination of a witness, although he be at the point
of death.

Semble, that sec. 46 of the Common Law Procedure Act,
1854, does not give the court the power of doing so.

WaRrD v. STEWART ET AL. Nov. 4.

Contract—Construction of.

By the termsof 2 written contract the plaintiff was 1o receive
from the defendants a per centage commission on the pro-
ceeds of some cargoes of palm oil coming to them from
Africa, but was to be entitled to'no commission on any wet,
dirty, or unmerchantable palm oil. Some of the oil brought
over had small quantities of water in it, but was merchant-
able. The oil was of a description which is hardly ever
entirely free from water, and the weight only, and not the
quality, was affected in the present instance by the presence
of the water. It was in evidence that any amount of wet
made the oil wet. The judge ruled that if the oil were either
wet or dirty the plaintiff was not entitled to commission on it,
and the defendants had a verdict.

Held, that the direction was right.

C.P.

ATwooD £T AL V. EMERY. Nov. 7.

<« As so0n as possible,””—Meaning of a contract.

The defendant on the 30th Nov. 1855, wrote io the plaintiffs
to send him some iron hoops as soon as possible. They were
not sent till the 30th.January-tollowing, when the defendant
refused to accept them. An action was brought upon the
special contract, to which the defendant pleaded that the
haops were not gent ¢« as soon 2 posible.”

C.B.
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At the trial Wirses, J., directed tho jury that the words
¢ an soon as possible? must be construed with regard to the
circumstauces of the plaiutiffs, and without any regard to the
time within which other persons in the trade could have
executed the order. )

Held, that the direction of Willes J. was correct.

c.B. VorrLey v. Barrer. Nov. 7.

Demurrer to the replication on equitable grounds—Princi-
cipal and surety—Discharge of principal by mistuke «
good equitable ansicer to « plea of}_) discharge of principal
by co-surety in action against him for contyibution.

The plaintiff and defendant became sureties for one Watson
by endonsing a bill for £300: Watson became bankropt. The
plaintiff had had other dealings with Watson, and had ad-
vanced him £2661 6s. 6d. for the purpose of erecting houses

ursuant to a building agresment, and had supplied him with
vilding materiale worth £1512 for the same purposs, as well
as £136 17s, 4d. for other purposes,  After the baukruptey of

Watson the plainti{l and the assignees agreed that the build-

ing aqreament should be delivered up to the pluintiff to be

cancelled upon the payment by the plaintiff of £150 in full
discharge of all claims which they might have upon the
houses aud property comprised in the agreoment, and that
the plaintiff should relinquish all claims on the bankrupt or
his estate for the said monies which had been so advanced
to the said bankrupt for such building purposes, aud for the
building materials. The attorneys of the parties in drawing
up the agreement, made the plaintiff’ ¢ rehnguish all claim
for moneys advanced to and for the bankrupt, and his claim
for goods supplied for the above wmentioned purposcs. The

laintiff having paid the £300 upon the bill which was dis-
gonored by Watson, sued the defendant for contribution. The
defenidant pleaded that the plaintift had discharged Watson
the principal by the above ugreement, to which the plaintitl
rephied on equitable grounds that the memorandum ot agree-
ment was drawn up by mistake, the real agreement being
confined 1o claims of the plaintiff for the moneys advanced
for building purposes, and having no reference to the £300
bill, and being already executed; he also denied that he had
relinquished his claim against the bankrupt for the £300; to
which replication the defendant demurred.

Held, that it was doubtful whether the terms of the memo-
randum of agreement included the claim for the £300, but
that even if that were so, the defendant by demurring having
admitted the mistake, the replication was a good equitable
answer to the plea, aud that it was not necessary that a court
of equiet‘)l' should reform the agreement that not having been
executed.

Semble, per Wirres J., that where the plea is legal the

replication may be considered either upon le%al or equitable
grounds, where it is stated to be upon equitable grounds, but
oxlaly upon equitable grounds where the plea is an equitable
plea.

NOTICES OF NEW LAW BOOKS.

TABLE OF THE PROVINCIAL STATUTES in _force, or whick have
been in force inUpper Canada, in their chronological order,
showing which of them or what parts of any of them are
now in force, and by what subsequent acts they have been
amended, continued, r , or otherwise affected; with
a continuation of the Inpkx ro THE STaTUTES 1N Forck

to the end of the Session of 1856. By G. W. WicxsTEaD,

Q.C., Law Clerk of the Legislative Assembly.

This work was prepared by order of the Legislative Assem-
bly. We have examined it with care, and can speak with
confidence of its merits.

The indefatigable Law Clerk has satisfactorily accomplished
avery diffienlt, a very dry, and a very irksome task. Few can
estimate the labour and skill necessary to produce such &
work. We trust that the body to determine the Law Cletk’s
remuncration will make reference to a well informed quarter
before duciding. .

A good Index to a 500 page work on practice ie worth at
least $200. The most ordinary observer can perceive the
immense difference between a simple index to an ordinary
work aud the ditficult and complicated matter the Law Clerk
has been engaged on.

The value of these works on the Statute Law to the Legis~
lator and Lawyer is incalculable. The labour of the new
Commission will be reduced to mere consolidation, and the
saving to the public thereby will be very great. We repeat
that 4 most necessary task has been most satisfactorily ac-
complished. If the continuvativn of the Index had been
printed on one side only and sent in loose sheets, it would
have been very convenient for interleaving in the appropriate
places in the Index, aud the Speaker, the Law Cletk, ot the
party who regulates these matters would not require to make
a precedent had he adopted the plan referred to.

RepusLicaTioN oF Tus Exavisit Rerorts v Law anp Equiry.

Ldited by Cunauvscey S, Counsellor-at-Law.

lished by Little, Brown & Co., Boston.

Volume 24 of this series is beforc us. The publication is
too well known to need commendation from us. This volume
is got up in the usual good style, so eruditable to the pub-
lishers. For our own part we place a very high value on
American Reprints. The ¢ Law and Equity™ series furnish
a large number of cases not met with in the ¢ privileged
teports,’>—for instance, they contain eighty-five more for the
legal year commencing with Michaelmas Term, 1854.

A separate digest for the first 31 volumes is now in press.
This digest will contain a table of all the cases in these reports,
with « reference to the volume and page of every othey series
uhere the same cases may be found. Volumes 1 to 34 may
be had at 10s. per volume to permanent subscribers.
e,

THE DIVISION COURT DIRECTORY. °

o———

Intended to show the number, limits and extent, of the several Division Couris
of Upper Canads, with the names and addresses of the Officers—Clerk and
Bailiff,—of each Division Court.+ .

COUNTY OF LINCOLN.
Judge of the Divisiom Courts, E-waxd C. CaurszLy, Eaq.,—Niagara P.O.
First Division Court.—Clerk, \Wm. B. Winterbottom—Niagara P, 0.; Badff,
P. Frim—Niagana P.O. ; Limits—The town and township of Ningera.
Second Division Court.—Clerk, Thomas Burns—St. Catharines P. O, ; Badiff,
« James \Webster—St. Catharincs P.O.; Limits—The town of St. Catha-
rines aud the townships of Grantham and Louth. ’
Ihird Division Cowrt.—Clerk, Abishai Norse—Smithville P.O. ; Bawil, Robert
Thompeon-Smithville P.0.; Limits-~The townships of Clinton,Grimaby,
Gainsborough and Caittor.

4 Vide obeervations snw yuge 199, Vol, L, on the utility and neeossity of 1his
Direatory.



