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EQUITABLE JURISDICTION.—THE DIVISION COURTS.

There is 2 point of considerable importance upon which
great diversity of opinion, and, what to the public is wmuch
worse, great diversity of decisions appear to prevail amongst
the Judges of the local Courts, between whom the whole
territorial inhabited surface of Upper Canada is divided.
‘We mean as to whether the Division Court Judge has or
has not equity jurisdiction—some Judges holding that
they have, others that they bave not.

Before enteritg upon this subject, we may be indulged
perhaps with one preliminary remark, viz : that one of the
worst faults of any system of jurisprudence—and a fault
which every Judge and person entrusted with the adminie-
tration of justice, should strain ¢very nerve to counteract—
is the want of universally applying comprchensive and
certain rules, capable of producing under the same state of
facts thesame result in everyinstance. For it is apparent,
whatever the rules may be, if only they be ¢apable of being
clearly understood aud invariably followad ; that people can
calculate with certainty how they ought to act under any
state of known facts, and so justice will in the end be
attained and the business of the country be harmoniously
conducted within those rules, which it is known must not
be contravened. On the other hand, if the rules of decision
are uncertain, no one can tell how he ought to shape his
course ; evergthing is left to accident, and there is no undis.
puted rule of right (or in other words of Jaw) to measure
the act by, and so prove how it ought to be decided.

Under such circumstances, no matter what the business
capacity or habits of the people muy naturally be, it is
impossiblo fur them to have their affairs in any vther con-
dition than that of confusion and uccertsinty, owing {o
there being no superior regulating power to appeal to, and
0o means of intercommunication amongst the several local
Judges whereby they could exchange their ideas or com-
municate their expericnce on the numerous cases co ning
before them. 'I'bis want or uncertainty until lately was
unavoidable.

The Law Journal, however, givesa very simple and inex-
pensive way of obtaining that much to be desired universal
rule of decision; and it 1s to be huped that the several
Division Court Judges will willingly avail themsclves of'it
as & means of intercommunication, Jeading to the adoption
of some general rule on the point alluded to.  If such be
done it will much weaken the cffect of the sncers at their
expense, for we have often heard it said that “in most
Division Courts a knowledge of law is useless, as hardly
any two Judges adopt the same rules of decision, or even
themselves decide twice the same way on the same state of
facts.”

Doubtless, there is much exaggeration in this, bat that
the remark is not altogether groundless as applied to some
localities, the information in our possession compels us to
aduwit.

With the purpose then, partly of directing attention to
the existing evil and partly to aid in removing it, we sub-
mit the following observations which our experience in the
working of some of the Division Courts leads usto believe,
open the way to a solution of the difficulty. At all events,
administration on the principles we are about to mentions
has been attended with the happy results of uniformity of
deeisions on intelligible grounds.

The Division Court Act, as extended by 16 Vie., ch.
177, empowers “ The Judge of every Division Court” to
hold plea of all ¢ claims and demands whatsoever of debt
account, breach of contract, covenant, or money demand,
whether payable in money or otherwise,” and *¢all personal
actions,”” with the exceptions, and to the amounts, men-
tioned in these enactments. It is provided also by the
statute, that when deciding on such matters, the Judge
¢ shall hear and determine the same, in a summary way,
aod shall have power to make such orders, judgments, and
decrees thereupon, as shall appear to him to be just and
agreeable, to equity and goud conscience.”” Now to an-
alize this provision, is it not apparent that it embraces the
two divisions of Jegal actions such as debt, covenant, &c.,
&e., on which the Judge is to give a lewl judgment accord-
ing to the Common Law, unless such law-judgmeat would,
under the circumstance, be wholly or in part, contrary «“ tg
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equity and good conscience ?’ but if it would, then the
case assumes another aspect, a8 if such Common Law judg-
ment was pronounced by the Queen’s Bench or Common
Pleas, Chancery would, on the ground of its heing thought
valid at law, yet contrary to equity and good couscience,
grant an iajunction restraining the person in whose favor
it was, from attempting to enforce it, and make him pay
costs for gotting o legal judgment which it was unjust and
contrary to good conscience for him to obtain.

So in order to attain the same end in the Division Court,
by direct inexpensive meaus, as would, if the matters were
in the Superior Courts, be attained by a roundabout, indi-
rect, expeusive way in Chancery; the Division Court
Judge is commanded by the statutes, to decide it at once
in the first instance, as it ought to be ultimately decided—
that is to say, if the legal judgment be wholly unequitable
—then not to pronounceany legal judgment, but an equit-
able ¢ decrce ”’ instead. But if' the legal judgment be in
one part not opposed to, and in another part contrary to
equity and good conscience, then, in tho first instance, to
pronounce a compound judgment and decree, which would
have the effect of varying the legul judgment to the same
extent, as if it was pronounced in a Superior Court of
Common Law, and there varied in Chancery so as to make
it square with ¢ equity and good conscience.”

This seems to us to dispose of the question, whether or
not a claim originally legal may be modified by the rules of
equity, in the same manner as in the Superior Courts of
Common Law, can now, to a great extent, be done by equit-
able pleas and replications; but itlcaves untouched the
question, whether or not a plaintiff can sue for a purely
equitable claim, which, apart from the fact of its being
wholly equitable instead of legal, would come within the
Division Court jurisdiction. On this point, the above en-
actments, when the equitable portion of them is separated
from thelegal, and the equitable isput together apart from the
*tgal, arethus : The Division Court Judge has power over «all
claims and demands WHATSOEVER,” of “account, breach
of coatract, or money demand,”” to the amount specified in
those actions; and he has power to make such orders and
DECREES concerning them, as shall appear to such Judge
% to be just and agrecable to equity and good conscience.”

Now a claim, or dewand, or breach of covenant, is as
much so though an equi’.ble claim, or demand, or an
equitable breach, as if ‘¢ were a legal one; and the word
“ whatsoever,” will nct receive its natural meaning, if in-
stead of being construed to include every description of
claim and demand, whether legal or equitable, it be con-
strued to mean the same as if, instead of saying ¢¢ all claims
and demands whatsoever,”’ the legislature used the words
‘all claims and demands wkich are purely legal, but no

claim or demand which is equitable. And the word decree
is 80 purely a technical chancery expression, that it has no
common law application; fora Comwmon Law Judge attend-
ing to common law principles, could not make » ducrce,
under any circumstances whatever. It therefore follows,
in our opinion, that the Division Courts are Courts of
Chancery, as well as Courts of Common Law, within the
limits as to value, &c., &c., assigned to them by the statutes,
and that there is no doubt they, within those limits, have
equitable or chancery jurisdiction, in watters of account,
breach of contrzct, and money demand, though probably in
any of the other branches of equity.

The great difficulty in the way, will doubtless be the re-
luctance of the Judges—rvery fuw of whom attempted the
study of chancery Jaw—to assume a jurisdiction, of the rules
of procedure of which, they are wholly ignorant. This
feeling, and that want of kuowledge of chaucery Jaw, has
rendered the equity jurisdiction conferred on the County
Courts, in most Counties a dead letter, it being so hard to
get the Judges to act at all in any equitable atter; and
we feir that very often the action was so imperfect and
slow, that the remedy was much worge than submittingto the
wrony;. Indeed with regard to the County Courtsequity juri-
diction, nothing else could beexpected, as instead of giving,
aswas wanted, eqnity principles of deoision, with the simple,
easily undersi,.d, expeditious common law means of enfore-
ing them, such as was given to Division Courts, the Court
of Chancery, when they made rules to regulate the practice
of the County Courts equity jurisdiction, smothered, as it
strikes us, the act, and rendered its provisions comparatively
useless, by giving the Couanty Courts the same circuitous,
cumbrous, incomprehensible, never ending, never paying,
yet in the end frightfully expensive, mode of proecdure,
as compared with the objects to be attained, which they
themselves then had, and which there were found some hold
enough to say they venerated, like Lord Eldon, with all
that superstitious frenzy, peculiar to the votaries of fulse
systems. But as regards the Division Courts, it is to be
hoped that a different fecling will prevail, because in the
Division Court, if its equitable jurisdiction is acknowledged
and acted upon, the mode of procedure will be the same for
enforcing the decree in equitable cases, as it always has
becn to enforco its legal judgments, a mode which last Ses-
sion received legislative sanction, 28 applied to bigher con-
cerus.

Sir Thomas More was of opinion, that law and equity,
might be beneficially administered by the same tribunal.
Ho wished the Common Law Judges to relax the rigor of
their rules, with a vicw to meet the justice of particular
cases. Tke power to do 80, we contend, was given to the

Division Courts, and should be exercised.
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MORTGAGORS AND MORTGAGEES—VENDORS
AND IFURCHASERS.

Some of the late decisions of the Courtson these subjects
are not without interest to the profession and the publicat
large, and from the Reports which we have been enabled
to lay before our readers in the Law Journal, as well as from
other Reports, we select a few points :

A vendor on selling property for which he has not re-
ceived the full amount of the purchase money, may or may
not take a mortgage for the balance, and in cither case
equity will grant him relief. If he does not take a mort-
gage, and there is no endorsed receipt on the deed to the
purchaser, equity will enforce the vendor's lien, and will
create through the conscience of his purchaser, a mortgage
on the lnnd for the balance of the purchase money, and
will not allow the purchaser, either by refusal to makea
mortgage, or by selling to others, to defeat this original
lien. But such a procecding is besct with many dangers;
for ns against the land sold, the lien may be lost, if the
vendee sells to a bona fide purchaser without notice of the
non-payment of the purchase money ; for the absence of an
endorsed receipt on the deed, is, at most, only constructive
notice. Nor will the vendor lose his lien, by taking as se-
curity for the unpaid purchase money, the joint and several
notes of the purchacer and & surety, Collorne v. Thomas
(4 Grant, 102).

The lien, however, may be lost in various ways. Thus
if the vendor takes security on other lands with the in-
tention to rely on that for his purchase money. Or should
the vendor tender a mortgage to his purchaser, and either
through delay or inadvertence, the mortgage be not executed
nor registered for some time, and, in the interim, judgments
be obtained and registered against the purchaser, then the
vendor’s lien is lost, and the mortgage rauks after the
judgments, Baldwin v. Duignan (4 U. C. L. J.,232,6
Grant595). Where however the deed and mortgage are exe-
cuted at the one time, and registered together, equity will
retain the lien, even though judgments may have been
registered agninst the purchaser before the registry of the
deed and mortgage. But in law, a different rule has been
established, and it has been held in Rutlan v. Levisconte,
(16 Q. B. U. C,, 495,) that where lands are conveyed to a
purchaser against whom judgments are then registered,
and exccutions against lands in the Sheriff’s hands, and a

mortgage is taken back on the same day for the balance of )

the purchasc money, the judgments and executions attach |
beforc the mortgage. This rule is we think too strict, and
iray perhaps be modified should the question come before
the Court of Appeal. The learned Chief Justice of the
Queen’s Bench, though differing from the other members of

the Court, in the case of Polts v. Meyers, (14 Q. B. U. (.,
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499,) considered that caseas governing the decision in Ruttan
v. Levisconte, a3 the other judges continued to adhere to
their decision in that case.

But the vendor’s licn may arise in another way; thus,
where o purchaser beeumes a moitgagor, by giving n mort-
gage to his vendor, and then sells to a third party, leaving
the mortgage to be paid by such party as the balance of his
purchase money, and sach party fuils to pay the mortgage,
and the mortgagor is sued at law, equity will enforce the
contract aguinst such third party, and dircet him to pay, or
will give the mortgazor a vendor’s lien on the Jands and
authorize a sale to satisfy the mortgage. These rules have
been laid down in Roberts v. Rees, (5 U. C. L. J.,41,) and
Joice v. Duffy (Ibid p. 141).  But in such cases another
rule is held to apply, that of principal and surety, as laid
down in 1 Hilliard on Mortgages, 238, and approvingly re.
ferred to by Mr. Viee Chancellor Esten, in his judgment
in Juice v. Duffy. The passage is as follows :—

“ Where the purchaser of mortgaged land assumes in
the deed, or covenants to pay, the mortgags, especially if
the amount is deducted from the price, he is liable to pay the
amount of it to the grantor as part of the price: and as be.
tween them, the mortgagor becomes a surety in respect to the
mortgage. As between him and the vendor, he makes the debt
his own. But, the vendor still remaining liable to the mort-

gee, the relationship of principal and surety arises between
the vendor and purchaser, and may be illustrated by the anal-
agous case of an undertaking by one partner to pay the debts
of a dissolved partnérship. Such debts are there?_ore regarded
in equity between the partners, as the debts of the undertaking
party ; and the continuing lia.bili(tiy of theothers is, in the same
point of view, a liability for the debtof another,”

Thus the relief afforded to parties after their parting with
what is in ordinary cases primarily liable for the debt, is
full, and is clearly defined.

Not inappropriately may be referred to here the recent
decision of the Court of Chancery in Commercial Bark v.
Bk of Upper Canada (not yet reported) as it very ma-
terially affects the authority of the Banks to take mortgages.
The Court held that under the Act 19 & 20 Vie., ch. 121
8. 27, the Banks were not authorized to take mortgages in
anticipation of advances, but only to secure advances already
made. The decision is a very important one, and in giving
it the Chancellor regretted his inability to put a more liberal
construction on the statute. It is we believe the intention
of the parties to carry the case to the Court of Appeal, and
the decision there will doubtless settle the question.

We may also refer to another judgment lately given in the
sume Court in the case of Hurd v. Rulertson; and which,
owing to the attention of our Reporter, we hope soon to lay
before our readers. The judgment of the Chancellor was
viva voce, and was one of the most learned and claborate of
all the learncd judgments delivered by that distinguished
judge, and well merited the encomium passed upon it by
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Mr. Vice Chancellor Esten, whose * only regret was, that

being viea vore, he feared it would not be preserved.”
The bill was filed by a purchaser praying specitic perfor-
mance against the vendor, or, in case of his failure, an alter-
native of a return of the deposit or a licn on the vendor's
estate for the amount. The vendor was unable to make
out a title, and the bill was accordingly dismissed ; but the
question of the jurisdiction of the Court as to the deposit
or lien, came on to be disposed of. Lord St. Leonards had
laid it down in Sugden’s Vendors and Purchasers, that ¢if
a bill by a purchaser for specific performance is dismissed,
the Court cannot order the deposit to be returned, as that
would be decrecing relief.” The Chancellor, however,
after an able review of the authorities, found the dictum
of Lord St. Leonards unsustained by the cases in the English
reports, and decreed the relief asked for.

Another case in the same Court bearing upon the question
of specific performance, and of which we shall shortly bave
a report, is the case of Bell v. Wood, in which it was
held that owing to the custom of this country in the
purchase and sale of lands, the constant change of owners,
fluctuation in vulue, and the small proportion of purchase
money usually paid down, so different from the practice in
Eogland, the Court here will look mare strictly at laches in
filing a bill for specific performance, and will not be tied
dvwn by the same rules which govern the decision of cases
in the English Courts.

‘We hope to be able to refer to the subject again in future
numbers.

“IN FORO ECCLESIASTICE.”

It is somne time since the motion of a Church aad State
connection exploded in Canada. Al ceclesiastical bodies
are, by express law, now placed upon the same footing—all
have to work, relish it as they may, upon the * voluntary
principle.” But the law allows them, under certain re-
strictions, to hold property, and to manage their own affuirs.
Among the important fruits of the voluntary principle, now
adopted by the Church of England and Ircland in Canada,
are the Church Socicties and the Synods. The proceedings
of these bodies at their recent meetings have been publish-
ed by the daily journals, and they afford iuch matter for
reflection on the parts of the general public, and some mat-
ters too, well worth the consideration of jurists. It is only
of one point that we feel it proper at present on our part,
to say 2 few words,

At the recent meecting of the Synod at London, the last
step taken was this; onc of the rules was agreed to be sus-
pended in order to enable a motion to be put, which was
then put and carried, in order to enable the Bishop to
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establish a Court in pursuance of the powers given by his
patent, for the trial of offenders.

A question was asked to this cffect—whether such a
Court would, have the same powersas are possessed by sim-
ilar Courts in Eogland. Ilis Lordship said they would,
similar but not such extensive powers.

It is worth while to sce that this matter is not misappre-
hended, and to us it scews sufficiently plain. The Church
Courts in England have powers in many respects similar
to the Civil Courts. They not only decide matters eclesi-
astical but have power to issue processes, cite parties and
witnesses, and caforce their decisions. In some cases
parties havo been incarcerated for non-payment of costs.
Witnesses are examined on oath. This is naturally and
almost necessarily the case where the Church forms part of
the system of the State. But though a Bishop’s patent
appointing a Bishop in a colony runs in words similar to
the patents appointing Bishops in Ingland and Ircland,
the most carnest opponent of Church and State Connec-
tion” need not fear that any civii power—auy power over
the person except such as are about to state,—can be con-
ferred upon or exercised by any Court in Canada, unless
that Court be created by virtue of a Canadian Act of Par-
liament. This fuct mukes the Bishop's answer easily un-
derstood. The Court appointed by him will certainly not
have such extensive puwers as are pussessed by the Courts
in England. But it will have important powers. It will
be uble, subject to the appeal to the Bishop, to consider
any alleged dereliction of duty on the part of any clergy-
man in the Diocese; and upon the finding of the Court
the Bishop may or not suspend the accused or deprive him
of the privilege of ministering ia his mission. In short,
the Court, like the Synod, has its powers limited to spiri-
tual matters; like the Presbyterian Synods and Methodist
Conferences. No privileges are held by the one which the
other does cojoy, the wording of the patent, and the fact of
the Anglican Bishop being appointed by the Queen,
making no difference in the matter. This is so obvious to
the mind of every lawyer and to many laymen that we
should not find it necessary to enlarge upon it, but for this
reason—we know a contrary opinion prevailsin some quar-
ters. One fact proves this clearly to us: we have known
clergymen sitting to investigate cases, (undera cummission
issued by a Bishop) actually examine witaesses upon oath ;
and we have known witnesses attend under un impression
that they were compellable to attend as if subpwenaed in a
Civil Court! Now this isa matter of some importance,
for every cath admiuistered without the sanction of law is
extra-judicial and the adwiuistering it is an offence; and,
the evidence given under such an oath, though wilfully
untrue is not perjury,and the law is thus broken and loose
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swearing unintentionally but most undoubtedly encouraged
and fostered. 'The fact is, that these Courts, in a country
where there is no State Church, are simply for the purposes
of church discipline and the enforcing thereof against those
who choose to submit, which they must cither do or run
the risk of being deprived of their clerical status, whatever
it may be. But after what we have learnt of the mistakes
fullen into—administering oaths &e.,—it does seem worth
while to let the law be clearly understood both by clergy
and hity, and we have many readers among both bodies.
And we may state the law in very few words.

No Court which is not the creature of some Act of Par-
liament or law empowering it to take evidence on oath, can,
without breaking the law administer an oath and take evi-
dence upon it; and, there is no law enabling any ecclesias-
tical court or any court of clergymen to take evidence on
oath, in Canada. And further—that no process can com-
pel the attendance of any witness or affect any one’s per-
son or property, except it be the process of some Court
which we can find, by the statute book, is the law of the
land.  And we hope we shall not see or hear more of extra-
judicial proceedings.

The too prevalent practice, on thepait of Commissioners
of Queen’s Bench, of adwinistering oaths not sanctioned

by any statute, may form the subject of remarks ona future
occasion.—( Communicated.)

TIIE ENGLISH BAR.

It appears from the English papers, that the promised
compulsory examination for the bar is to be established
forthwith,—that is to say,it will probably commence with
Michaelmas Term next.

The Law Times copies at leagth an article on this sub-
ject, « England in our Wake,” which recently appeared in
our pages. Our Eoglish cotemporaries give due credit to
“ our colonies *’ for the good example; and while accord-
ing, a3 we did, to Sir Richard Bethell’s perseverance, the
accomplishment of this great reform, adds,—¢ The thanks
of the profession will be due likewise to the Benchers who
have resisted no small amount of hostility from those whose
hopeful prospects of place will be annihilated. The ama,
teur barrister will cease to carry off the honors and profits
which are the proper rewards of the laboring lawyer.”

“THE COUNTY COURTS CHRONICLE.”
‘We are much gratified in being able to refer to a publi-
cation holding such a high position, and so ably conducted
as the English County Courts Chronicle for an opinion of

this Journal.
9

The Chronicle in the June number, thus refers to the
Laww Journal.

“ We have received the number for April of the above
well conducted publication, which quite maintains the
character it has justly acquired, fo: its sound and practical
leading articles, and for its carefully digested reports ;" and
after referring to various of our Editorials, thus speaks of
our article as to robing in the Division Courts—tribunals
which answer to the English County Courts—the adop-
tion of a distinctive costume by the advocates in County
Courts, in favour of which we have more than once ex-
pressed our decided opinion, is also discussed in this
nuwber of the Upper Canada Law Journal, and weets
with its strenuous support ;” and adds, “ on the whole this
month’s number i3 one of the most interesting that we have
recently received.

A CURIOUS POINT.
The following decision, given in the Court of Exchequer
on Thursday, May 13th, before the Lord Chief Baron and
Barons Martin, Bramwell and Watson is worthy of note:

WRIGHT v, MILLS.

In this case a rule had been obtained, calling on the plaintiff
to show cause why an order of Mr. Justice Williams shounld
not be set aside under the following circumstances :—An action
had been brought against the defendant, Thomas Mills, on a
bill of exchange. Judgment was signed at eleven o’clock on
the 28th of May, and defendant died at half-past nine the same
morning. Execution was issued the day after the defendant’s
death, and his goods were seized. The question raised by the
rule was, whether the judgment could stand, it having been
signed subsequent to the geath of the defendant in the action.

Mr., Lush now showed cause against the rule, contending
that the judgment was void, and the ruling of Mr. Justice
Williams correct.

Mr. Malcolm having been heard contra,

The Lord Chief Baron was of opinion that the signing
judgment was a judicial proceeding, and, as such, must be
considered as occurring at the earliest period of the day, so
that the death of the party could not invalidate it._ The rule
must, therefore, be made absolute, on the ground that it was
signed on the day in question.

'The other learned judges concurred, and the rule was made
absolute.

This was the last day of term.—English Standard, May 13k,

ATTORNEY’S LIEN ON CUSTS.

In the Queen’s Bench in England, a case has just been
decided of some interest to attornies, a note of which we
find in the Law Times. A plaintiff had obtained a verdict
against a defendant, and the defendant against the plaintiff
in a cross action. The plaintiff became insolvent; and a
settlement was come to between them, without the know-
ledge of the attorney, by which, on payment of a small
suw, they were to give cach other mutual releases. By
these means, the plaintiff’s attorney was wholly deprived of
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his custs, bring unable to recover them from his elient, who ; * while endeavouring to reform an abuse, reformers shonld

wag insolvent.  Ie now clair o 9 have a lien on the
judgment for thuse costs, cunteading that the defendant
hid no right to make such an arrangement. But the
Court held that although the attorney had a lien on custs,
and when herecovered them, might apply them to the pay-
ment of what is due to him, the parties were at liberty to
make an arrangement between themselves with respect to
them, although the effect might be to deprive the attorney
of his-costs.

1f, however, there were frand or a * juggle,” fur the
express purpose of depriving the attorney of his costs, it
would be otherwise. (Brunsdon v. Allard.)

THE 91sr CLAUSE.

Llsewhere will be found some communications, the
herald we hope of many others, fiom Clerks of Division
Courts, in reference to the working of the 9lst clause of
the Division Courts’ Act.  Werepeat our eall for informa-
tion, and again state our conviction, that unless full infor.
mation be laid before the public, and that without delay,
the Judgment Summons clauses will certainly be swept off
our Statute book.

There is little use in merely lamenting the want of cor-
rect views by the general public as to the value and actua)
working of the law. Give information to prove what has
been asserted, that without the provision the just remedies
of creditors iwould be seriously impaired, and fiaud eucou-
raged ; and that the Jaw has not been used as a means of
imprisomment for debt, hut an engine of reasonable punish-
went for fraud and dishonesty by unprincipled debtors.

Apropos to the subject is an article in the Law Times,
which we copy :—

“ A return moved by the Attorney General, states the num-
ber of persons committed by the County Conrts during the
year 1858. “The total is 11,501, of whum §,361 were commit-
ted for non-appearance, 1 for refusing to Le eworn, 81 for
refusing to auswer questions to the satisfuction of the Judge,
69 fur contracting debts under fulse pretences, 19 for making
away with property to defraud creditors, and 2960 for not
having satisfied the judgment and costs, The actual imprison-
ment for debt was therefore only 2960, all the others being
fur acts or neglects, which any Court must bave the means of
punishing, or it may as well close its doors.

The Auorney General has, it seems, referred the guestion
1o the Committee of County Court Judges, requesting them to
institute enquiries into those imprisanments, and sugeest any
improvements in the law or practice which may appear to
them desirable.”’

Ilere is a precedent, which, should the cuestion arise
again we hope wiil be followed.  We hold that Legislative
changes in matters of this kind should have as their basis
full aud correct returns, shewing the actual working of the
existing law. In the words of our able cotemporary,—

beware lest they yield to the unwholesome sympathy for
debtors and antipathy for erediturs, which has marked
modern legislation, which has resulted in a general relaxa-
tiun of commercial morality, and the scencs of villany which
have disgraced our country during the last five years.”

THE BAR AND ITS PROSPECTS.

The following extract from the Law Times, though not
at precent strictly applicable to the Bar of Upper Canada,
in its reference to ¢ buck benckes chohod with wasting
knoicledye aad wasted energies looking for employment but
Sfinding none,” is not without a moral to those preparing to
cuter the profession.  The admissions to the Law Suciety
have, within the last couple of years, been more than double
those of previous years; and give promise of a future for our
bar, not unlike the present of the Eoglish Bar, which is thus
melancholy pictured in the article from which we quote.
It would be well for some hundreds of those now within a
foot of the bar, to consider well their chances, their fitness,
and the prospects of an overcrowded professivn, before they
take the step of which they will ““repent all their life
long.””  Ilowever let them all read the following :—

“ Dr, Johnston defined “angling’ as the triumph of hope
over experience.” The same has heen said of ‘a second mar-
ringe.” A third must now be added : ¢going to the Bar.’

““I'here was an immense * call’ this term. ~ When the newly
“wigged” went to be sworn in at Westminster on S:uurdn_y,
Lord Campbell, surveying the crowd of aspirants for furensic
honors siyly remarked that ‘it was consolatory to feet thay
in times to come there was no likelihood of counzel being
wanted to protect the rights of the Crown, and the liberties of
the suhject’ A suppressed titter went round the Court,
whose back benches were already choked with wasting know.
ledgze and wasted energies lovking for employment but finding
none, and bitterly lamenting the folly that tempted them into
an overcrowded profession, having but a few great prizes, but
a mubitude of blanks.

*The impending compulsory examination will do something
towards restoring to the professiona hetter apportionment of
supply and demand. A man will not be permitted to call
Limsclf & Jawyer, and to be dubhed with the title of learned
aentleman, without some knowledge of the calling he professes,
This will exclude the amateur barrister. and to some extent
give more room to the real barrister. But even thus weeded
we fear that the call dags will continue to exhibit an excess
of competitors for a steadily declining business. It matters
little to the public what becomes of all this wasted ability ;
hut it is of the utmost mumeat to the aspirants, Who pine
away, in discontented idleness, the lives which, if devoted to
any other purseit, would have been crowned with the pleasuro
of ¥uccess, and the substantial comiorts of fortuane.

“ No pradent man will now gy to the har, or sgnd N son
thither, unless he possesses one of the fillowin;z qualifications,
and we place them in the order of their importance :—

“1. Unless he iz the son or brother of an attornev, or hag
married the daughter of an attorney, or has been himself an
attarney.

9. Unless he has influential connections which can insuro
a place for him, fit or unfit,



1859.] LAW JOURNAL. 151
3. Unless ho has private property te the amount of £250 ! plaintiftf in the first activn possessed had arisen. Apart

per aunum, at the least,

4. Qulens he has extvaordinary aptitade for advecacy—
that rare combination of fuculiies Hund valy in oie manan a
million,

* And if he possesses any of these qualifieations he must not

attempt the bar unless he enjoys wbso goud henlth, o Inde of

leather and u fice of brass.
** Any other man who * goes to the bar,’ commiits a fully of
which he will repent bim all his lite-long.”

SUERIFFS ADVERTISEMENTS OF LANDS.

Amengst our general correspondence will be fuund the

Tetter of * A Sufferer,” in 1epeet to Sheriff's advertise-
ments of lainds to be sold under fi. fu. and detailing a
grievance which very many of pur readers e doubtlessalso
aware of.  We have been ourselves frequently usked the
question if it were necessary to give a detailed deseription
of the property to be sold, and have heard many bitter com,
plaints of the great and unnccessary cexpenses so often
entailed on unfortunate debtors and creditors, for where the
property is not worth much more than the claim against it
both parties suffer ; the ereditor in being unable to obtain
the full amount of his claim after paying expenses, and the
debtor in having a hability still hanging over him which
his property ought to have been sufficient to wipe off.

It is the duty, as well as to the advantage of the Attor.
neys in a suit to lessen such expenses as wuch as possible,

and the only remedy which at present occurs to us to svg-:

gest must proceed from them or rather from the attorney of !

the platotiff; aud in case he should neglect the matter, the

Hrom the privilege thee was no doubt that the afidavit
twas libelous inits longuage 5 and it is also noticeable that
S wits @ stateiment concerning watters inrevalent tu dhe isue
- in the forwer action, and that evidence of express malice
was tendered aud rejected by the judge,  Notwithotanding
“these two wagnilying ingredients, the Court held uuani-
"mously that the atlidavit was privileged on the established
principle that no action will he tor words spoken or written
L in the conrse of a judicial proceeding.
I This case is 1emarkable, as asserting, if not for introdu-
i cing, virtually a new principle of law. Undoubtedly o long
series of cases las establishicd that an action will uot lie for
y words spohan in Witication sl cant to the suliject of litiga-
Ction (Lake v King, Was, Sannders, 131 b, 00 1y Cotler
vo Dhaong 4 Rep. M b s Asthy vo Young, 2 Bure, 809,
when Lord Mansfield, C. J. asked in vain for an suthority
i to the contrary ); but untill the case of Keeis v. Smith, 18
, Co B 126, it had not been held that the privilepe was so
extensive that, unlihe ol wther cases of pivileged commu-
nications, even ovidence of express malice wonld not destroy
it. In Reeds vo Smath the ground of action was substantially
the san.e as in fludirson x. Browhead, ard the declasation
| charged that the plaintiff had been juined with sevaal vihers
as plaintifls in a chancery suit, in which the dofendant was
one of the defeudauts; that the counrt had vrdered sune of
the property in dispute to be sold, and had entrusted the
plaintiff, as auctioneer, with the sale; and that thereupon
the defendant falsely, malicivusly and without probaole
cause, filed an affidavit imputing fraud to the plaintiff, in
| order to prevent him from having the conduet of the sale.
. On demurrer to this declurativn the Court held that the de-
claration disclosed no ground of action, and that the affida-

; vit was privileged, although made falsely, malicionsly o d

without probable eanse.  In this case it seems to have Leen

defendunt’s Attorney should see to it, that is, either him. assnmed that the affidavit was relevant to the cause, and
self to prepare the advertisements, or instruct the Sheriﬂ';' therefore the case falls within previous authotities. In
liow he wishes it to be done.  We should think that the i i wderson x. Bromlo ad, which virtually is an appeal from

. i . Lis. and in fict he would have ! the judument in Revis v. Smith, the relevancy was by no
SI'e’:l‘r would not object to this, and in fact he Wowld Have ) cans apparent, and it might have been thought that the
no right to do s0; as we believe that the Attorney in such i pivilege of relevant evidence given maliciously would have
cases would be duing his duty quite as wuch within the | been held to be widely distinguishable fiom the case of ir-
bounds of his authority as any other act he ordinarily does , velevant cevidence given maliciously.  The judgment of the

in the course of a suit.

LAW OF LIBEL.

We commented the other week on the law of newspaper
libel : (sce Law Times, May 14, 1559.) Conneeted with
that subject, and curiousin itself as an illustration of the
doctrine of privileged communication, is a case of Mender-
son V. Bromhead, decided during this term m the Exche-
quer Ch wber. It wasan action by an attorney’s cleik for
u libel alleced to be contained in an aflidavit made by the
defendant in an action of trover brought against her by a
third person. It charged the plaintiff with having corruptly
delayed to destroy o will which the testator had wade in
favour of the plintiff in the former action, and which it was
alleged that the testator had desited the plaintiff in the se-
cond action to destruy.  Tn cunsequence of the omission of
the plintiff to do so, it was stated that such claim as the !

Ex. Ch., although not stating clemly that no such distine-
tion exists, contzins such a statement by tmpheation.  Cer-
tainly we are startled by the vropesition, even while we bow
to it.  As law, we have nothing to say against it; but, as
a question of jurispradence, it hay be worthy theattention
of the Legizlature.  ‘There iz no moire safutary principle off
Jaw than the doetrine of piivileged communication, It is
the lite of business : and its extinetion would be the extine-
tion of ordinary commercial seeurity.  !ut how wide is the
differen e between statements Ly responsible persons, nade
buna fide for the benent of others, althvugh injurious to the
individuals concerning whom they are made, and similar
statements mide by such persons, with aknowiedge of their
falschoud and their malicious iutent to injure.

Reports of paliamentary and judicial praceedings arg
understoud to be privilesed while they are cerbatin vepints
of words actually uttered during the pruceedings; but the
mowent commentary is introduced the privilege ends; itig
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irrclavent matter, which of itself raises a presumption of
malice, by which the privilege is dcstroyu}). How much
more is this so when the matter is not only irrelevant, but

knowingly fulsc and malicious. In the case of publie mcct-‘
ings, reports of the proceedings are not privileged, although

verbatim and bona fide. If they were privileged a public' .
meeting would be a inere advertisement room for defamation; | listen to any instructions if they required him to do a dis-
(ef. Davidson v. Duncan, 26 L. J. 104, Q. B.) 1tis pos | honorable act; but it was his duty not to doan act contrary
sible—and we have scen many instances which confirm the | to his client’s dircctions, when those directions conduced to
theory—that after the decree in Jenderson v. Bromhead, ' no absurdity or impropriety. A compromise of an action
a court of justice wvill be made the medium of sending forth ' was a matter upon which the client hud a right and power
to the world all the ill-natured, spiteful, groundless and ir-' to dircct an attoracy.” So EnwE, J. said: * As a general
relevant slander which hostile litigants never find it difficult | principle the attorney has a right to compromise an action
to discover or invent against each other. without communicating with his client; but when express
directions are given him to the cootrary, he has no right
to do so. The client is dominus litis, and not the attorney ;

BREACH OF PROMISE OF MARRIAGE. "and it seems to me to follow from this, as a corresponding
' proposition, that the dominus {ites has power to prohibit a

Th iscusti isars iniqui - 4
o most disgusting, disgraceful and iniquitous proceed- | compromise.”

ingin our law isthe action for breach of promise of marriuge. |

There is none so open to abuse—so much abused in fact— This case is an important counterpart to Swinfen v.
in which justice is so rarely done. The reason is that it is| Swinfen.  Asiu Swinfen v. Swinfer the main question
never resorted to by those who have really suffered a wrong, | Was as to the authority of counsel to bind a client, as to
but only by speculators in marriage, who first deliberately | third parties, by a compromise ; so in Fray v. Voules the
design to commit the great sin of marrying a man for some, single question was whether, as Letween attorney and client,
other object than love of him, and, failing in that specula- the former has a right to set up his discretion in the con-
tion, pursue their victim in a still more profitable suit. duct of an action against the discretion of the client. In
Wounded love does not console itself with *damages.” | Swinfen v. Swinfen it was dvubtful whether counsel was
Marriage ought not to be where loveisnot. The very fact, | acting under the attorney’s instructions, or on his own in-
then, that a woman brings an action for breach of promise | dependent authority : and the Court scem to have given
is conclusive proof that she could not have loved ; and not | their judyment according to the latter view. Inalatecase,

action? I am of opinion thatitis not. I think in thiscase
there is no reuson to say that the defendant did not act bena
Jide but I think that when he received direct instructions
not to enter into a compromise, he had no right to do so.
He was not to carry on his business under his cliert’s di-
rections as to do what would be absurd; neither was hie to

having loved, she was not in 2 moral condition to marry;, indeed (Thomas v. Hurris, 27 L. J. 853 Ex.) PoLLOCK,
C.B. scems to have thought that counsel cannot compromiso
in defiance of an express prohibition from his client; but
this view, although said to. be supported by Swinfen v.
Stwinfen, appears to be opposed to the construction put on
that case by the Court of Common Pless in Chambers v.
Mason, 28 L. J. 11, C. P., where the Court seemed disin-
clined to enter into the question of counsel’s authority to
make a compromise. Ifthe views thrown outin these latest
cases be correct, it appears that counsel is vested with a
much larger power of compromise than belongs to an attor-
ney; and that the courts of cowmoun law, although not the
courts of equity, will uphold an arrangement made by coun-
sel in spite of the original client’s express prohibition, and
perhaps, also, in spite of the attorney’s prohibition to coun-
sel.  The courts of common law appear to hold that nothiog,
even to the absolute abandonment of his client’s case, is
beyond counsel’s implied authority ; and that such authorizy
cannot be limited even by the absolute veto of the principal
in the action.

But Fray v. Voules makes out a much more limited
authority for an attorney from his client. In his ordinary
character, and in the absence of an express prohibition,
the attorney has, as such, an implied authority to bind his
client by a compromise ; and not only has he such an im-
plied authority, but he has also authority, in spite of an ex-
press prohibition from the client, to bind the latter, as to
third parties, by any compromise made with them in his
office of attorney; but in this latter case he is liable to his
clientio an action for negligence. Thus in Fitmer v. Delby,
3 Taunt. 480, the plaintiff had expressly instructed her attor-

and not being in a state to perform a contract of love, she
13 not in a position to sue for the breach of it, and, certainly,
is entitled to no damages, for she has incurred none.

AUTIIORITY OF COUNSEL TO BIND CLIENTS TO
COMPROMISE.

Again, witk the memory of the great battle in Swinfen v.
Swinfen fresh in our minds, weare troubled, in a sowewhat
different form, with the same vexed question and perplexing
doubt. It would seem that the case of Fray v. Voules,
83 L. T. Rep. 133, has arisen out of Swinfen v. Swinfen,
although Swinfen v. Swinfen was not cited in Fray v.
Voules. It will be remembered that Swinfen v. Swinfen
decided virtually that, in the opinion of the Court of Com-
mon Pleas, counsel have an implied authority by virtue of
their office to bind a client by 2 compromise of a suit or
action. The same case in the equity courts decided that
counsel have no such authority. Now in Fray v. Voules,
the action was against an attorney for having compromised
an action against the positive instructions to the contrary
of the plaintiff, for whom he had acted in a former action.
The defendant pleaded that he had made the comipromise
under the advice of counsel. Ou demurrer (o this plea the
Court gave judgment to the plaintiff. Lord CaMPRELL,
C.J. said: © The plea confesses that the defendant having
express orders from the plaintiffl not to compromise, did
compromise; but then it says that such compromise was
made by the advice of counsel, and was for the beucfit of
the client in all respects. Is that a good defence to the
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ucy not to consent to a reference ; but he did so notwith-
standing the prohibition. She was held to be bound by!
this uct; but the attorney was said by the court to be liable |
for negliscence; (cf. Latuche v. Parker, 1, Salk, 84;
Grffith v. Williams, 1T, R. 1702 Feurill v. Eastern |
Cnunties Railiway, 2 Kxch. 344 ; Chambers v. Mason, 28 |
I.J. 10, C. P.) 1tisto be remarked, however, that in:
Fray v. Voules it was doubted by somo members of the,
court whether the client is bound, even as to third parties, |
when the attorney has acted clearly ultra vires, us in com-
promising, notwithstanding an exp.ess prohibition fromthe |
client. It this be so, then, according to common law doc- |
trine (Swinfen v. Swinfen), if counsel compromise, not-
withstauding the express veto of the client or his attorney, |
or both, the principal client i3 bound by the counsel’s act. !
But it the compromise be by the attorney, it is void, if made |
against the client’s instructions. |
It is clear from these cases that while the courts of comn-
mon luw are indisposed to admit any limit of counsel’s.
authority, they are ready to enquire strietly into the extent |
of the attorney’s authority to bind his clicot. It is assumed |
that the client is bound, as to third persuns, in all cases by
his attorney’s act, unless clearly beyond the scupe of his,
authority. But what makes an act beyond the scupe of an |
attorney’s authority? Not the client’s express veto: for
until the attorney be changed by order of the court, there,
are nuwerous well-known cases in which a client cannot
stultify his attorney’s discretion. But an express veto bya
clicnt is a dangerous thing for an attorney to disregard;
and if that veto be directed against a contemplated com-
promise, Fray v. Voules shows that even the sanction of,
counsel will not save the attorney from a liability at least
for nominal dawages to the client, and perhaps even for

substantial damages : (Riley v. Steward, 23 L. J. 148,C.

P.) How fur counsel would be liable in such a case is a
very different question, which may perbaps be settled if the
action of Swinfen v. Lord Chelmsford should ever be tried.

DIVISION COURTS.
OFFICERS AND SUITORS.

RS s —————

Tue JURISDICTION OF THE DivistoN COURTS.

The subject of jurisdiction in the Division Courts is in
no small degree complicated from the number of enactments
and the want of logical arrangement in all.  Although the
consolidation is not yet proclaimed, the work as it passed
both Houses may be relied on for a correct exposition of
the law as it is. We shall therefore be doing good service
to suitors and officers in these Courts by exhibiting to them
the subject in the clear and intelligible shape in which it
is presented by the Report as adopted by the Legislature.

Cases IN winICcH THE COURTS HAVE NO JURISDICTION,
OR HAVE ONLY A QUALIFIED JURISDICTION.

The Division Courts shall not have jurisdiction in any of
the following cases:

1. Actions for any gambling debt; or

2. For spirituous or malt liquors drunk in a tavern or

ale house; or

8. On notes of hand given wholly or partly in consider-
ation thereof.

4. Actions of cjectment, or actions in which the right or
title to any corporeal or incorporeal hereditaments ; or any
toll, custom, or franchise, comes in question ; or .

5 In which the validity of any devise, bequest or limi-
tation under any will or settiement may be disputed; or

6. For malicious prosecution, libel, slander, criminal
conversation, seduction, or breach of promise of warriage.

7. Actions against a Justice of the Peace for aaything
done by him in the exccutivn of his office, if he objects
thercto.

Cases 8 wHicnt THE COURTS HAVE JURISDICTION,

The Judge of cvery Division Court may hold plea of,
and may hear and determine in a summary way, for or

I against persons, bodies corporate or otherwise.

1. All personal actions where the debt or damages
claimed do not exceed ten pounds; and

2 All claims and demands of debt account or breach of
contract, or covenant or money demand, whether payable
in money or otherwise, where the amount or balance elaim-
ed does not exceed twenty-five pounds; and except in cases
in which a jury is lrgally demanded by a party as herein-
after provided, he shall be sole judge in all actions brought
in such Division Courts, and shall determine all questions
of law and fact in relation thereto, and he may wake such
orders, judgments or decrces thercupon as appesr to him
just and agreeable to equity and good conscience, and every
such order, judgment and decree shall be final and conclu.

' sive between the parties.

SrecIAL PROVISION AS TO JURISDICTION.

Upon any contract for the payment of a sum certain in
labor, or in any kind of goods or commodities, or in any
other manr~r than in money, the Judge, after the day has
passed on which the goods or commodities ought to have
been delivered, or the labor or other thing performed, may
give judgment for the amount in money as if the contract
had been so originally expressed.

No privilege shall be allowed to any person to exempt
him from sueing and being sued in a Division Court, and
any executor or administrator may sue or be sued therein,
and the judgment and execution shall be such as in like
cases would be given or issued in the Superior Courts.

A niinor niay sue in 2 Division Court for any sum not
exceeding twenty-five pounds, due to him for wages, in the
same manner as if he were of full age.

A cause of action shall not be divided into two or more
suits for the purpose of bringing the same within the juyis-
diction of a Division Court and no greater sum than £25
shall be recovered in any action for the balance of an unset-
tled account, nor shall any action for any such balunce be
sustained where the unsettled account in the whole exceeds
fifty pounds.

A judgment of the Court upon a suit brought for the
balance of an account shall be a full discharge of all de-
mands in respect of the account of which such suit was for
the balance, and the entry of judgment shall be made
accordingly.
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CORRESPONDENCE,

1o the Edlitors of the Law Journal.

Mivrox, 21st June, 1859,

. Gextevey,—In answer to the general invitation contained
in your last issue, to furuish information on the working of the
91st clause of the Division Conrts Act, I beg to submit the
following as the result in this Division ;—the amount of busi-
ness done here is not large, the County being a small one, with
six divisions therein: the proportion of Judgment Summopsres
I presume is small also, yet, sufficient perhaps, to illustrate
the prineciple you wish to evolve,

During n period of eighteen months past, the number of
Judgment Summonses issued is twenty-six (whbole number of
suits for the same period 780).

Aggregate amount at issue, in cases of Judg. fum. £189 1

Of which amount at issue has been paida..veee. 641

In 3 cases (of the 26). No order was made.

In b cases  (of the 26). Order not obeyed, no further action.

In 3 cases (of the 26). Otder partially obeyed, o

In 8 cases (of the 26). A settiement between the parties has
been brought about, previous to, or on Court days.

0

During the above period (18 menths) no order of commit-
ment has been made.

The existence of suchi a clause as the one in question, is es-
sential to the interests of the creditor, and by no means can it
clash with those of the monEsT debtor: in the ab ence of the
power to garnishee, were the Division Courts Aect deprived of
the 9lst clause, there wounld be too many *lvop holes of re-
treat”” fur the dishonest debtor, the Aet would e deprived of a
large amount of its usefulness.

. The cases of hardship alluded to by you, which were paraded
in some of the Journals a few weeks ago, with a view to excite
a feeling against the clause were very extreme cases, I should
bope far-fetched ; or, if they existed at all, were isolated instan-
cex, showing mal-administration, which should not he an ar-
gument against the principle which is embodied in said clause,
and, to suppuse suck an application of it to be at all general,
would be, in my humble apinion, n libel on tlre'gend sense, the
Justice and mercy of var County Judges ; but, even admitting
that it may have heen ahused, the repetition of such harshness
will in fature Le checked by the Actoflast Session, which will
prevent the vindictive creditor from gratifying his ugly temper,
in submitting bis victim to the indignity of unnecessarily fre-
queut summonses of the kind; and those who formerly com-
vlained of the existence, and possible abuse of the 91st clause,
shouald, with this corrective, be satisfied that ils intention absolute-
ly necessary.

I remain Gentlemen,
Yours respectfully,
JouN HoLgaTe,
Clerk, st Division Cours, Talton.

15 the Blitors of the Law Journal,

BeausviLLg, 30th June, 1859,

GentLEMEN :—On reading your article in the June number,
headed ** The Judgment Summons,” [ thoughr, as my Court
is so small it was not worth troubling you witli a statetnent
of our judgment summeonses ; but upon niore mature conside-
rativn, I think, althouga few in nuwber, they will be a very
material aid in showing forth the great value of the Olst
section of the Division Courts’ Act, or Judgment Summons.
1 therefore annex them :—

ol
1

1. It v. Clines, £14 1s, 1d, in which cause the defendant did |
not appear; was ordered vo 40 days imprisonment, bt Betﬁed\

with plaintiff. ;

URNAL. [Jory,
2. Sufford v. Henry....., £6 19 7 Set. with plaint:ff before Ct.
3. Shepterd v. Gross..... 6 9 1 v ‘“ ‘s
4. Kew v Ol covnnn, 131910« 7 “

5. Henry v. Terryberry.. 11 19 7 1 I ]

11 6

. Henry v. Stevenson ... 18 17 4

In cause, Rew v. Culp, the defendant gave up property
which he had previously alleged to be under chattel mortgage.
You will observe that our Court is very small, from the tact
that the totul number of suits from the 1st December, 1857,
(which was the commencement of this Court), to the lst Juune,
1859, a perivd of 18 months, is only 230 suits.

I remuain your obedient Servant,

Joan C. Kgrr, -
Clerk 4th Div. Court, Lincoln.

C. REPORTS.

QUEEN'S BENCH.

u.

Reported by C. RopINsoN, Esq., Barrister-at-Law.
EASTER TERM, 1850,

LEGINA V. UXENTINE.

The Courts are not authorized to grant a new trial in criminal cases on the dis™
covery of new evideuce or for the misconduct of the jury.

The prisoner was eonvicted at Cliatham, before Burns, J., of o
rape committed upon Isabella Steiukioff, at Raleigh, on the 4th of
August, 1858,

McCrea obtained a rale nisi for a new trial, on the grounds that
the verdict was against law and evidence, and the charge of the
judge who tried the cuse; that the jury were influenced in their
evidence by matters not sworn to before them ; atnd on the discov-
ery of fresh evidence.

R. A. Hurrison shewed cause and cited Bently v. Fleming, 1
C. B. 479 ; Straker v. Graham; T Dowl. 228; Harvey v. lewitt,
8 Dowl. 598.

Rosixsdox, C. J., delivered the julgment of the Court:

The statute 20 Vic., ch. 61, sllows an ap:lication to be made
for a néw trinl upor Ay poitt of law. or question of faet, inas fall
and ample & mauner as any person may now apply to such supe-
rior court for a new trial in a civil action.

We do not think we ean, under these provisions, entertain an
application on affidavits setting forth the discovery of new evidence
or the misconduct of the jury, for these are nnt *: points of law,”
which we take it m-ans legal questious that have been or may be
raised on the indictment or on the evidence, and they are nout
questions of fact, which we understand to mean questions of fuct
arising from or suggested by the evidence given.

The alteged discovery of new evidence réfers to the affidavite of
wituesses who ough: to have been subpeenaed; if the prisoner had
reason to suppose that evidence would be material, as they must
have known that they would speak to most of the facts they now
refer to, because what they Jdo speak of occurred in the prisoner’s
presence,

One of the witnesses was subpeenaed, as the prisoner’s counsel
swears, hut did not attend becnuse she was ill.  The witness her-
self, however, dues not state that she was ill, or what reason she
had for not attending, and the other witnessis =aid not to have been
subpoenned, an | does not swear whether he was required to attend
the trial, or why he did not attend.

What is complained of in the conduct of the jury is, that one of
the jurors in the jury room said that the prosecutrix was a person
of go .d character No testimony as to her character was given at
the trial.  The evidence of the girl, who was abent fifteen years
of age, Was positive and distinet ime proof of the offence, and if be-
lieved, conclusive.

There was evidence of seviral witnesses (children) which was
calculated to raise great doubt of the truth of the story, but there
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wns some evidence in corroboration of the positive statement, and
it was for the jury to deiermine whether the evidence of the pro-
ecutrix was true oruot.

Rule discharged. »

Troursexy v. McDoxaLp.

Promissury nole—Giving time to suvety— Eqeeituble dojence.

Action cn a promissory note made bv defendant payable to W, or bearor. ard by
Lim delivered to the plaintiff.  Pled, on equitable grounds, that tha note was
made by defendant as surety. jointly aml s -verally with one C., to secure n d-bt
due trom C. to V.. as W, well knew's that W, transterred to the plaintiff. after
i% hec i due. aud without consideration : and that W. afeer it fell dne and
before the transter, and tha plaintilf after such sraoster. without defendany’s
Cunsent, guce ting ta C to the prejulice of defecdant.  2eid, no defence.
Action, on a promissory note made by defenidant payable to one

James Ward or beaver, and by him transferred to the plaintiff
Plea, on equitable grounds, that the said note was made by de-

fendant jointiy aud severally with one C., to secure a debt due from
the said C to the said James Ward; and that the.said James Ward.
at the time he received the said note so made as aforesaid, well
knew that the defendaut received no value or consideration therefor,
and that the same was mads by the defendant as security for the
gaid C., and that the said James Ward transferred nnd delivered
the said note ta the plaintiff after the same became due and pay-
able, withut any consideration or valus given by him for such
transfer and delivery thereof ; and that the said Jumes Ward, after
the said note becae due aund payable, and before the transfer and
delivery thereot to the plaintiff, aud the plaintiff after such trans-
fer nnd delivery, without the consent or knowledge of the defen-lant,
gave the said C. time for the payment of the said note, aud hath
furboine for a long period of Uwe to enforce payment of said note,
to the prejudice of the defendant.

Demurrer.—That the plea does not deny that the said James
Ward gave consideration for the said note, nor shew any want of
consideration for the making of the note, but, on the cuntrary,
does shew, consi leration.: that it does not appear by the said. plea
bat that the said James Ward received consideratiou for the traus-
fer of the said note ; and that it does not appear. by the said plea
that there was any binding contract to. give time to either of the
said makers, or that there was any consideration for such for-
bearance.

Me Michael for the demurrer. Iector Cumeron, contra.
v. Loney, 17 Q. B. U. C. 279, was referred to.

Ronsysox, C. J. delivered the julzment of the court.

We are of opinion that this plea is insufficient. It states only
that the holder of the note has given time to the principal debtor,
not that he has by any agreement bound himself to do so. What
ig cet up is a mere forbearance or indulgence shewan to the princi-
pM debtor, and this alone has never been held to discharge the
surety. . l

1t is unneessary therefore to consider the sufficiency of the ples |
in other respects as an equitable defence.

Judgment for plaintitf on demurrer,

Perley

R IR

Scorr v. Kervy.
Contract— Assignneul—Layment by mistake—Money had and received—Trover.

M- had a contract to gnpply wood tna riilway compmnv, for whirh he was to be
paid when it bad been inkpreted and aceppted.  White 152 eosds were lying in
the company’s rard for inspee im. he garign -d all the wood that belenged to
him with other property. to the plaiotif for the benufit of his eredicors, le
at the same time mnde over his interest in the contra t to the defendant. who
compleied it, and the compauy afferwards by mistake paid. defoudant for these
152 cords, a8 well as for what s had himse f suppii-d.

Held that the pla ntiff might rrcover this sum as woney had and recejved. but
that he could not maintain trover, there hnving been n v eonversion by defendant

EB L4, alvo. that defendant conld not object that the assignment to the plantitf
was not properly filed.

DecraraTioN. First count, for money payable by defendant to
plaintiff for goods bargained and sold, for money received by de-
fendant for the use of the plaintiff, aud for money found to be due
from defemlant to plaintiff on an account stated. Second count,

! support either view.

the piaintiff’s property, and that the plaintiff was not lawfully
possessed.

At the trial at Sarnia, before Burns, J., the fucts appeared as
tollows: A person of the name of Minty had a large contract with
the Great Western Railway Company for supplying them with
wood. He had got out and delivered 452 cords, of which 800 cords
had been accepted and paid for. 'T'he remain:der, 152 cords, on
the 4th May, 1858,’had been delivered at the station, but had not yet
been measured, inspected, or accepted by the company. It was
provedby Minty thatafterthe wood once was delivered by hit on the
premises of the company he could not remove it withont permission
from the company, but that the delivery to the compauy was not
complete unti] the wood had passed inspection, and was mweasured
by their agent, according to the specification in the contract with the
compary. While these 152 cords remnined still not inspected or
mensured, and as yet uuaccepted by the compray, Minty m vie an
assignment of his property to the plaintiff for the benefit of creditors.
and in that assignment ineluded these 152 cords of wood. The
assignment was executed on the 4th of May, 18568, and filed in the
county clerk’s office on the same day. No affidavit was made by.
the hargainee therein mentioned. Minty. was indebted to the de-
fandant, and for his benefit at the same time assigned to him the
contract with the company, in order that he, the defendaut, might
fulfil the residue of it. The defendant did complete the contract,
and delivered 390 cords, and received payment for that guantity.
The company, subsequent to the assignment of the 152 cords to the
plaintiff, accepted the wood, aud in July after, when they accepted
the 390 cords, from the defendaat, not kuowing or overlooking the
fact of a portion of the woo | being assigned to the plaintiff distinct
from the assignment of the contract, paid for the whole quantity
to the defendant. The defendant admitted he had received pay-
ment from the company for these 152 cords, and that it was an
error o1 the part of the company, but said that as he had received
the money he should keep it, as he was a creditor of Minty’s.

The defendant’s counsel, at the trial, made the following ohjuc-
tions to the plaintif’srecovery, either in agsumpsit for meney hadand
received or upon the count in trover. 1. Thatupon the count in
trover there was no taking of the wood by defendans proved, and
therefore that count could not be sustained. 2. That upon the
count in assampsit there was no privity between the plaintiff and
the defendant established. 3. That the amount due from the

| company for the wood might be looked upon as a debt due, and

then it could not be assigned so as to give the plaintiff a right to
maintain o suit in his name. 4. That the agsignment to-the plain-
tiff, not having an affi lavif of the bargainee atiached, was not in
aceordance with the statute, :

The. learned.: judgn overraled.the ohjegtions, holding that the
facts. entitled the plaingiffito recover either upon the countin trover
or in assnmpsit, and that the facts taken separately might perhaps
The plaintiff might take an assigument from
Miaty of his title.in the wood, subject to the right of the Great
Western Railway Company to acceptor rejectit, and if the defendant
afterwards pretended to t1e cowmpany that these (52 cords of wood
were his, and he sold itas such, trover might have been maintained
against him, upon the inference that such conduct aniounted to a
tuking on his part; or if the defendant merely received payment
fur it in error on the partof the company, without his contributing
to thit error, then the money received by the defendant was so
much money belonging to the plaiatiff in the defendant’s hands.
As to the ohjection that the bill of rale. did not contain an nffidavit
of the bargainee, the judge held that the defendant was not in &
situntion to raise such an objection to prevent the mouey from
being recovered from him.

The jary gave a verdiet for the plaintiff, £96 15s., and leave
was reserved to the defendant to move tae co it to eater nousuit,
if the court should think the objections ought to prevail.

Duavis obtained a rule nisi accordingly, or for & new trinl.

DPrince shewed cause.

Rosprvsow, C. J., delivered the judgment of the court.

The objection to the count in trover I take to be corrsct: there
was no conversion of the wood by the lefendant. But for the
money had and received by the defendant, I thivk the plaintiff

in trover, for 152 cords of wood.
Pleas. 1. To first count, never indebted.

couat, not guilty.

3 and 4, to the second count, the wood not|

2. To the seconl | was clearty entitled t recover.

The defendant was proved to have admitted that he had received
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from the company morc meoney than he had any chim to for the i the cvidence, and by consent leave was reserved to the defendaot
wood which he had himself delivered, and that he supposed the | to move to enter n verdict in his fuvour, if the court should be of
company had made a wistuke in paying it to him. He offered to ' opinion that thete was no proof of identity to go to the jury ; orit
aive up ha'f of the money to the plaintith, and only gave axn reason ' the court should be of opinion, .s the defendant contended, that
for keeping any portion of it, that he was himself a creditor of | 146 peices appenring to have been cut upon lot 13 in the 4th
Minty’s. | range, were not cut on land covered by the license, and that the
AS to the abjection taken to the written nssignment under which | consequence of the plaintiff not being entitled to recover for that
the plainuff claims—unamely, that it had unot been duly filed ' portion of the timber claimed would be to catitlo the defendant to a
according to the Chattel Mortgage Act, for want of a proper affi- | verdict in his favour as to all.
davit made by the assignec—notbing can turn upon that, beeause | J. S. Mucdonald, Q. C. obtained a rule nisi to enter a verdict. for
the provisions of that act can only create difficulty where the as- | defendant, ot for & new trial.
signment is disputed by a person claiming under s subsequent: Deacon shewed causey and cited Provincial Insurance Company
assigament, or by a judgment creditor of the party making it. v. Maitland, 7 C. P. 426; Crawford v. Thomas, T C. P. 63; Mennte
A3 to the plaintiff’s right to the money, the wood wmust have be- ! v, Blake, 2 Jur. N. 8. 953 ; Nedson v. Ilurford, 8 M. & W. 806,
longed in the eye of the law to Minty autil the property in it had ! 823; Sills v. IHunt, 16 U. C. R. 621; Jar. July, 1858, p. 616;
vested in the company as vendees, which it could not do untal it, 14 & 15 Vic,, ch, 64, secs, 1, 7, 8; 12 Vic., ch. 30, secs. 2, 7, 8.
was inspected and measured It was in the meantime so far under . Romixsox, C. J.—The evidence, in my opinion, was sufficient to
the control of the company, that they could rnd probably would: 4o to the jury, both iu Tegard to the timber being cut within the
have prevented its being taken out of the y.rd, and would have | neriod covered oy the plaiutif’s license and the identity of the tim-
kept it till they had examined and measured it, rejecting any . per which had been cut on that land with the timber replevied
that did not come up to the cuntract; yet the wood must in the ! yygder the plaintifi’s writ. Looking at the whole evidence, and at
menntime belong to some one, and as 3t was not yet the wood of' I thye defendant's conduct in the matter, I think the jury came to s

the compuny, it must have been the property of Minty who took proper conclusion upon both points.

it there, and who could assign it subject to the company's claim.

As to tho lot 13, it was not included in tho license, the words

About the company’s claim to the wood there can be no difficulty, ( ¢ srom lots 1 20 13 excluded both 1 and 13, and gave only the

because they bave got the wood and have paid for it. Minty
makes no claim to the money which has thus got by mistake into
the wrong person’s hands, and he admits that the plaintiff is the
person entitled to it, and supports his ¢laim by his evidence.

We think the plaintifi was properly allowed to recover, and that
this rule must be discharged.

Rule discharged.

HAGeART v. KeRsanas.

Replevin—Right to recover for part.
ta replovin under 14 & 15 Vic, ch. 64, the verdict Is divisible, o that the plain
1Y tnay recover whatever part of the goods he proves himselt entitied to,avd the
defendant the rost.
« From lots 1 t0 13" excludes both 1 and 13.

RepLevN for 277 pieces of white pine timber.

Pleas.—1. Non cet. 2. That the timber wasnot the property
of the plaintiff,

At tbe trial at Perth, hefore Richards, J., it appeared that on
the 11th of January, 1838, a liccnse was granted by the govern-
ment to the plaintiff. under 12 Vic., ch. 30, and regulations made
on the 8th of August, 1851, to cut red and white pine and all
other timber upon the lands thus described, To extend from lots

I privilege upon lots between,
\ There is therefore only the question whether the plaintiff’s claim
is divisible, so that in this form of action the plaintiff can recover
| for the quantity of timber cat upon the land, rejecting the 146
| pieces proved to bave been cut on lot 13.
{” 1 think it cannot be held that the verdict in replevin under our
I statute is not divisible, since replevin is allowed to be brought gener-
{ ally in cases where trespassor trover would lie. If the party is in-
tended to bo favoured by bhaving the means provided of getting the
very chattels he claims, instead of damages according to their
value, the cffect would fall far short of the intention, if any mistake
in regard to a siuglo article among many that have been replevied,
must turn the verdict against bim for everything.

Iu a late case in this court of Sills v. funt, cited in the argu-
ment, we held in a case like this, where Jumber had been replevied,
that the plaintiff might recover for a portion which he proved had
been cut off his lanad, though as to another portion he failed to
sati=fy the jury that it had been taken from his land.

The verdict must be entered for the plaintiff, for 131 pieces,
and for defentlant for 146 pieces.

Burxss, J.—The plaintiff is not entitled to recover for the timber
cut on lot No. 13, for that certainly was not granted hy the Crown
license to the plaintiff. It does not appear to me the defendant

No. 110 13 in the 1st range, and 2nd, 3rd, and 4th ranges of the | can claim that the remedy by replevin cannot be sustained, because
township of Oldcn, the half of adjoining road allowance included | he has bimself caused such a mixture of the plaintif°s property
with each lot, if vacant Crown lots at this date; Canada Company, | with his own that itis difficult to identify the plaintifi°s property.
Clergy lotsexcepted, and Indian lots; and lots Nos. 8 and 2 in the | Undoubtedly cither trespass or trover would lie, notwithstanding

1st range, 9, 10, 12 and 16 in the 20d range, west half of Nos. 1,
2 and 8 in the 3rd range, and Nos. 2, 3, 6and 12 in the 4th range
also excepted.

The license expressed that it was to be in force till the 80th of
April, 1858, and that by wirtue of the said heense the plaintifi bad
right, by the Provincial Statuta 12 Vigc., ch. 30, to all tjm})cr cut
by others in trespass on the grounds thercby assigned, with full
power to seize and recover the same any where within this Province.

The plaintiff gave evidenco of 277 pieces baving been cut on lots
which the plaintiff claimed to be within her license but 146 picces
of that number bad been taken from lot 13 in the 4th range, and
the defendant contended that that lot was not included in the li-
cense. The plaintiff offered to give evidence as to whet was io-
tended in that respect, but the learned judge held that such evi-
dence was inadmissable.

The defendant’s counsel also ohjected that the evidence was not
sufficient to establish the identity of the timber seized with that
which had been discovered to have beea taken from the plaintifi's
Jand; and that it was not proved that the timber had been cuc
within the period covered by the license, and so that it was not
shewn that the plaintiff had certainly a right to it.

The Jearned judge left to the jury these questions of fact upon

the defendaut had so acted, atd it may be asked, is his conduct to
free him frown the specific remedy of replevin ?

No doubt there must have been a possession or a constructive
right to the possession of the property in order to enable the plain-
tiff to sue out the writ. Here the plaintiff had the right of the
Crowa to the timher while it was standing, and also had the right
of the Crown to seize and tako it after being cut any where
within the Province. A plaintiff must satisfy a jury as well as ho
can what quantity of goods or property taken from a larger quan-
tity of like goods or property is his.

The defendant asks for a new trial a3 respects the whole quan-
tity of goods, because the verdict cannot be entered distributively,
and for that the bond given contemplates a delivery back of the
whole property replevied. How the plamntiff’s bond may be framed
we do not know ; it isnot before the court; but however that may
; be, I apprcliend it can make no difference.  The 4th section of the
Replerin Act, 14 & 15 Vic, ch. 64, enacts that the condition of
the bound is to be altered to correspond with the writ authorised
by thoe act.

The samo rule must prevail in an action of replevin asin others
where the right of property is invelved, namely, thut the verdict
may be distributive.
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In actions for the recovery of damages it is otherwise, lor the
plaintitt will ouly recover damages for such propeity us he proves
to be his.  When o question iy wade as to title, either as to land
or goods, there, inonder to dispose of the whole question submitted,
it wny become necessary that a verdict may be given one way as
to part aud another way as to other part. It is currect to cnter
in that way, aud the defundant should have a verdict entered for
Lim us to the timber cut upon ot No. 13,

MclLray, 3., concurred.

Rule accordingly.

COMMON PLEAS.

Beported by F. C, Joses, ExQ., Barristerat-Law.
EASTER TERM, 183,

Areenny v. WITHALL, ET AL,
Trover—Cunversian— Interpleader.

Held, that whero the clalmant, uoder an Interploder order, (af:er first directing
n sais and then covntermanding i) accepted part of the proceeds of the salo of
the gods, he thervby adupted the sale, and cxunot hold the execution creditor
liable for a couversion.

TroveR—Dleas—not guilty, and leave, and license,

Belleville, in October, 1858, before WelLean, J.

1t appeared that the defendants had recovered s judgment ngainst

Fred. R. Warwick, and Andrew B. Stewart, and bad issued an exe-

cution thereon, directed to the sheriff of Hastings, who seized the

goods and chattels, for which thisaction was brought, in the posses-
sion of the plaintiff, who clnimed them. Inconsequenceof this claim
the sheriff applied for and obtained from the Chief Justice of Upper

Canada an interpleader order, directing that, upon payment into

Court by the now plaintiff of £120, or upon his giving, within three

weeks, security to the satisfaction of the sheriff for the payment

of that sum according to any rule of court or judge’s order, to be
made in that behalf, the sheriff should withdraw from the posses-
sion of the said goods. That in the mean time, and until such
payment be made or secarity given, the sheriff ebould continue in
posseesion of the goods, and that the claiment should pay posses-
sion money for the time - 1¢ gheriff should so continuc, unless the
claimant should desire the goods to be sold, in which case the

Sheriff was to sell and pay the proceeds, after deducting the ex-

penses and the possession money from thatdate (29th May, 1857),

into court, and the cause to abide further order therein. The

interpleader order then directed an issue in the usual manner. It
was tried, and & verdict rendered for the plaintiff.

The plaintiff did not either pay the money into court, (£120,)
or pive security within the three weeks. But on the 11th of June,
1857, he addressed to the sheriff’s bailiff in posscesion the follow-
ing notice : *Withall et al. v. Wariick et al.
interpleader order in this cause, I hereby desire you to proceed
to a sale of the goods and chattels, or a sufficient purtion thereof,
to =ntisfy the said execution, the proceeds of the said sale to be
prid into court as directed by the said order” This was signed
by himsclf and served on the bailiff to whom it was directed, on
the day it bears date. In consequence of that notice the goods
were sold on the Gth of July, 1857, A%out a fortnight before this
sale, and after the expiration of three weeks limited by the inter-
pleader order, a bond for the sccurity of the payment required
was prepared and shewn to the deputy sheriff, and by his direction
was left at the office of Mr. Bell, attorney for the now defendanuts,
for their inspection. It was returned before the sale, with anin-
timation that it was too late, no ohjection being stated to the form
of the bond, or to the surc'y proposed. It was not shewn that it
was executed either by the plaiutiff or the proposed surcty. Tho
goads sold for £79 7s. 5d. They hnd been valued, according to
the invoice prices of them, at £236 4s. 1d. ; but the wirness who
made the estimate said that though some of them were worth more
than the invoice prices, taken the whole together ho would not
give these prices. and that he thought they were well sold.
Some of them would not have deprecinted by being kept.  £50 of
the proceeds of the sale was paid over to the plaintiff after the
decision of the interpleader suit. The sheriff's fees and the ex-
pense of taking stock amounted to £12 7s. 6d. Tho balance still

Tried at

As required by the

e et

l remaius in the sherifi*s hands. It does not appear that any rule
i of comt or judge's order has been made iu the anterpleader, sinco
! the fiast crder ot the 29th of May, 1657,
i A nonsuit was moved for on the ground that no conversion by
- the defendants was shewn ; that they mipht be respounsible in
, trespass, but that would be for the entry and seizure, not for the
| subsequent sale, 1t was agreed that defendants might m ve for
a nonsuit, and the jury found for the pinintitf, damages £100.

Bell of Belleville obtained and supported a rule nisi on tho leave
I reserved, citing Buckland v, Johnson, 15 Com. B. 145.

Walbridye, Q. C., shewed cause.

Drarver, C. J., delivered the judgment of the court.
l We have to determine the plaintiff’s right of action for an alleged
, conversion of hig goods by the defendants. Whether they were
trespassers, or no, in causing the sheriff to seize them, is not the
Iqucslion. Probably they directed the seizrre of the plaintiff’s
I goods, conceiving that they belonged to the cexecution debtors
. Worwick and Stewart, but it s0, the mere act of seizure would not,
! followed by a couversion, entitle the plaintiff to recover the value
1 of the goods.
, . By the terms of the interpleader order, there were two alterna-
tives given to the plainuff to bave the possession of these goods
restored to him, on his complying with elther, the sherifi’ was
dirceted to withdraw from posse-ston, or the pluntiff might direct
the sale of the goods, the money to be brought into court subject
| to the determination of the interpleader suit. Before the time
expired, within which e must comply with one orother conditions
for tho restoration of the goods, he guve the sheriff & notice to
sell them. Andafterthe expiration of that time, he countermanded
the notice and offered security, which was one of the alternatives.
Clearly he had no strict right under the interpleader order to insist
on the sccurity being then accepted, and to bave the goods returned
to him. If he had a right to countermand the sale, the result
would have been that the sheriff would have remained in possession.
But the sale which did take place was, so far as it appears, the
sheriff’s act, not the defendants, for though the bond was submit-
ted to Mr. Bell, who was the defendants’ attorney, itis not proved
that he took upou himself to give any direction on behalf of the
defendants. He may have expressed himself content or not con-
| tent with the security, with which, however, as defendants attorney,
|hc had nothing to do, for it was to be to the satisfuction of the

sheriff.  But he is not shewn to have directed the sale, which was
| & matter vesting on the terms of the interpleader order.  So far,

, therefore, I see no proof of a conversion. And if the sherff,

| though erronenusly, persisted in selling, because he considered
the plaintiff had no right to countermand the direction to sell, the

' defendants could not thereby be made guilty of o conversion, and
if the sale was properly to he considered as a sale directed by the

pluintiff, there was no conversion at all.

But it appears that since the aale the plaintiff has received £50
, —pnrt of the proceeds: and this, 1 think, affords strong if not
conclusive, evidence that he adopted the sale as wade under by
direction ; that he affirmed the onigival order to sell, and disaffirmed
the countermand.

On the ground that there was no evidenco of a conversion by
the defendants, I think the rule for nonsuit should be made ab-
solute, and this makesit unnccessary to convider the groundsurged
for a new trial.

Ler cur.—Rule nbsolute to enter a nonsuit.

Haackr v. Marr.
Distress— Replerin—School rates.
lic'd, that & party avewing for distress in the levying of a achonl rate, tho by.law
for ranctioning such lovy requiring to be passed uprn tho requedt or with the

consent of certaln persans, tiust shew such request to have boen made, or such
CONCUTIENCO OF content obiained.

el also. that upon such avowry. the avowant mnet sct forth the conditions pre-
cedont required by law to bo complied with befure thie passing a by Jaw to levy
a mato for school purposes.

Reesrevix for a bay horse.

Avowry.—That defendant was collector of school rates for school
section Nu. 11, Township of Markham, within which plaintiff re-
sided, ani was liable to be and was rated on the asscssment roll
for the year 1857, asa rate-payer. Thatby a by-law of tho town-
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ship. pas<ed the 28th September, 1837, it was enacted that ther® i
should be levied and collected from the ratable property in the
said sehool section, for rchool purposes for the said year, the sam |
of £68 53, and that the clerk of the municipality should make
provision on the collector's roil for thnt purpose, aud that the col- |
Tector for the east half of the township should collect. the same |
with the other township rates, and when so collected shou'd pry |
the snme over in to the hands of the trustees of the said sehool section |
after retaming thereout four per ceut. ou the sum so collested to !
defray the expense of collecting.  That in pur-uance of the by-law,
the clerk did, in the mouth of September, duly make provision on
the said collector’s roll for the rate aforesaid, and thereby pl;l.iuliﬂ“}_
was rated and required to pay £5, which was his fair and proper |
rate.  That defendant was the collector of rates for the east half |
of the said township, and as such the roll was delivered to them
that he might collect the rate. That during the year 1857, he |
cailed ou plaintitfand requested bim to pay, which plaintiff refused. :
Wherefure, within sec. 11, where plaiutiil resided, as and in the !
name of & distress for the said school rate remaining uupald, he
seized the said borse, &e., to levy the said rate.

Demurrer.—Because it is not shewn that the municipal council
was requested to levy the rate in the by-law mentioned, nor for
what purpose it was levied, nor that the council had suthority t3
pass it.  There were other objections suggested, but not argued.

Leeles, Q. C., for plaintiff, cited Ness v. Municipality of Sal fleet,
13 Q. B. 4U8; Brown v. The Municipalily of York, 8 Q. B. U. C.
586,

M. C. Cameron, contra, Dennis v. Iughes, 8 U. C. 414 ; Broun |
v. Muneipality of York. 9 U. C. Q. B. 453 ; 13 & 14 Vie., ch. 48,
gec. 18, ch. 15 11 Ad. & E. 993 Churlion v. d:dway.

Drarer, C. J., delivered the judgment of the court.

1t the anthority of the wunicipal couneil to pass this hy-law was
to be exercised directly and hiamediately uader the statutes of the
provinee, without any ¢ ndition precedent necessarily interposing |
before the nuth rity could be lawfully exercised, then the by-law
passedimmediately under sugh nuthority, aud withiu itsscope. wounld
by itseit protect uud justify these officers whose duty it was to
arry it.into effect.  lu such a case, it would not, [ think, be ne-
CossiTy, €ven i an avowry to set out more than the by-law, and
to shew that the:act complaived of was aathorised or commnnded
by it.

Bat, although authority be given to pass a by-law for any par-
ticular purpose, if that authority can only be exercised, either
upon the request, or with the.concuprence or consent of other pac-
ties, then 1 npprehend, that a party avowing for a. distress taken
to enforce puyment of any vate imposed hy the by-law, mustshew
not merely that the by- aw was passed, but that it wuas passed
upon such request, or with such concurrence or cunsent,

A distinetion is taken between a justification to an action of
trespass, and an avowry, In trespass it is suafficient for the de-
fendant to allege iu his plen matter to excuss the trespass, but in
replevin, the avowal is in the nature of a plaintiff, for he iy to have
a return, and therefore the avowry, which is in the nature of a
declaration, must shew a good title in ommbus, and contain suffici-
eut watter to entitle him to a return,  Thus, in trespass, it the
defendaut justify for an amercinment in a court he must set forth
8 warrant, for he is & wrong-doer uuless he acted by virtue of a
warrant; but it is not necessary to aver the matter ot the preseunt-
mentt, becnuse as to him, it is umnaterial whether the offence was'
comniitted or not, €0 there was a preseutment, and his plea is only
to excuse the wrong; but inau avowry the defendant ought to aver
in fact that the plamtiff committed the offence for which he was
amerced, because he iv an actor, and has to recover, which ean
only be upon the werits, 1 Wm. Sanders, 347, note 3, citing
Go dman v. Ayli-g, Yelv. 148; Mathews v. Curey, Carth, 74, 1
Satk. 107 ; 7 Co. 25 a.

Myr. Eeccles argued that replevin would not le for such a distress,
but for our act, which gives replevin wherever trespass or trover
will lie ; and therefore this action was to be treated as if in form
an action of trespass, nnd as a consequence, that whatever woull
be a good plea in justification, in trespass would constitute a good
avowry.

I cannot accede to the argument, first, because I do not see that
the nature of a replevin is altered, becanse the statute may extend

it to cases where it was not considered that it would lie hefore,

{ The nvownnt is still an act.r, and if suc essful, is still entitled to

4 return ; and therefore it must be ax necessary for him to m-ke

P ogood title in omnedus in cases under the act as in ca es at common

law.  And, secondly, T thisk the weight of nuthority shews that
replevin would lie in this case, although our statate had not been
passed.  Ireferto George v. Chambers, (11 M. & W. 149,) affirmed
in dlln v, Sharp (2 Bxch. 352,) nzd in Jones v. Johason (5 Kxch,
862,) which last case was upheld iv error, (16 Jur. 840; 7 Exch.
432,) Morell v. Harvey (4 A, & B. 684,) Morrell v. Martin (3 M. &
Gr. 581,) Selhy v. Burdons, (3 B. & Ad. 2,) Governor of Poor of
Liristol v. Wait (5 A. & B. 1.) Fenton v. Boyle {2 N.R. 304.)

The only remaining question is, whether the by-law as pleaded
shiews a sufficient authority.

Upoa the best cousideration I can give the matter, I think it
does not. I look upon the powers corferred upon municipal coun-
cils tu levy vates far sshool purposes within scuool sections as aux-
ilinry to the carrying out of the school acts.

The language of the 12 Vie., ch. 81, sec. 31, 3rdly, may scem
to confer an entirely independent authority for the purposes spe-
cified. But during that sume session, a schooi act was passed
(¢h. 83.) by the SUih sectivn whereof (3rdly) the exercise of thig
authority was plaiuly limited, for though no rate could be levied
for building a school house, or for purchasing a site for a school
house, except by a by-luw of the Municipal Couneil, that body
could nnt impose the rate, nuless a memorial praying fur it was
sigied by awmajority of the land-bholders and house-holders of the
section, and was subniitted to the council.  Aud (6thly) the powers
to piss a by-law to support the common seho)l, or as expressed
in 12 Vie., for the establishment and support of schools according
tolaw, is not to be exercised, unless the majority of the land-
holdera and house-holders have determined to support the co nmen
schools by & tax.  O.her limitations are iinpose 1 by sec 33 of that
act. And the only duty to levy a rate that was uurestrictediy im-
pused in that act, was for raisiug a sun for teachers equal to that
given by government for the swme purpose. This latter act, ch.
83, was repedled in the following year, but restrictions on the
power of the wunicipal councils were contained in the substituted
school acts, as in 13 & 14 Vic., ch. 48, see. 12, (9thiy.) by imphica-
tivn, in sec. 18, of the same act, (1stly) and in sec. 17, of 16 Vie,,
ch. 185.

It appears to me, therefore, that this avowry does not go far
enough, but that the conditivn precedent to the exercise of the
power to pass a. by-law o lavy a rate for school purpogses: within
the section, should have been set furth, and that the plaintiff is
entitled to our judgment on this demurrer.

Lu becomes unpecessary to consider any further the grounds of
the plaintiff’s application for & new trial.  The verdict for the
defendact cannot create auy absolute bar to the plaintiff’s recov-
ery. when the avowry on which it is founded is insufficientin law,
It will be for the plaintiff to cousider what course he must adopt
to get rid of the effect of the omission to assess contingent daunges
on the demurrer ; if he had doue that and had treated the avowry
as his demurrer treated it, as coutaining no legal answer te his
action, he might huve woved tor judguient non obstante. We do
not, however, discharge the rule for u new trial. It is better to
leave that pending until plaintiff takes some step to get the beuefit
of the judguent in his favour on the demurrer.

Judgwent for plaintiff ou demuarrer.

Bee 12 Vie. ch. 81, see. 31, 3vdly, and sec. 155; 13 & 14 Vie.,
ch. 48, se¢c 12 sub-rec. 9; 13 & 14 Vie, ch. 64, sch. A., No. 26
14 & 15 Vie, ch. 109, sch A MNo. 21 16 Vic., ch. 182, vec. 39;
and ch. 185, secs. 17 and 255 22 Vie., ch. 99, sec. 2569 ; Wilson v.
Wei'er, 1 B & B. 57; Pearson v. Roherts, Willis, 668 ; Flet herv.
Wilkins, 6 Ba 283 ; Bunks v. Brand 8 M. & 8. 525: Fenton v.
DBoyle, 2 N. R. 899; George v. Chambers, 11 M. & W. 149 ; Allen
v. Sharp, 2 Exch. 352,

STAYNER V. APPLEGATE.
Conveyunce—Crlificate— Nas ricd woman.

IId, that a certificate of & murtied woman en the back of a deed. whi h «*ated
that she had been ~duly” exsmived instend of the words “apart fiom her
husband,” was insufficient, even although it was proved as & fact delorg the
copveyance that the wopan was examined apart from her husbacd.
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Bipersext for iand in Warwick.
gizes, Hfls title was—

1. Pntent to Biizabeth Hasley,
the 160 of November, 1815,

9. Deed from Samuel Hawley and Blizabeth bis wife, to George
Toulton, dated the 16th o June, 1840,

4. Deed from George Bonltton to the plaintiff.

The certifisate on deed No, £, stated thiat Mrz, Ilawley was
cduly esamined,” &e
s apart from her hushand.

On the triad, at Loudon, before Burns, J., one of the certifying
magistrates, amd the subseribing witness, proved that Mrs. Hawley
was examined apart from her hushand, and that all nesdful formal-
ites were complied with  Tho jury so fonnd these facts,

It was objected for the defence that the deed was inoperative
for waut of the words in the eertificate, * apart from her husband.”

A verdict was taken for phaintiff, subject to the opinien of the
coart on this point. .

DBrecher, (3. C., for plaintiff, cited Juckson ¥. Rvbhertion, 4-C. P.
U. C. 272 Allison v. Relnor 14Q: B: U. C. 469; T'ffuny v. Me-
Cambe, 13 Q B. U. C. 1560
o S. Richurds for defendant, referred to Jolly v. Hancoek, 7T Exe.

20,

Drapen, C. J., delivered the jndgment of the court.

By 43 Geo. 1L, ch. 5, the deed of a married woman was to
have nu force or effect whatever, unless shie appeared’ in open
court in B. R., or before a judge thereof at chambers, or before a
Judge of assize, anid was cxamined, and gave lier consent witliout
coercion.  See. 8 provides for the giving of a certificate, but does
not make the validity of the deed to depend upon its being given.
The force aud effect of the deed i+ derived upon the examination,
the certiiieate merely supplies evidence of it. Dy this act the ex-
amination was required to be within six mountlis atter the execution
of the deed.

The 59 Geo. ITL, ch: 3, only altered the law as regarded- deed-
executed in Upper Cauadn, by extending the tiwe within wlileh
thse examination might be made t) twelve months. .

The 2 Geo. 1V., ¢b. 14; enacts that it shoutd be lawfal for any
marvied wowman, having real estate in this provinee, to appear
before the quarter sessions of the peace in the distriet in which
she may at the time be resident, or before the general quarter
ses<ions of the peace in any dis:riet in thiy provinee, in caces in
which the party resides out of this provinee, {see 3 Atk. 503, as

wite of Sapngel Tawley, dated

to the word party in a statate.) at any time within twelve months |

after her exeeution of the deed conveying nway her renl estate,
and being exnmined by the chnitmsn of the qanrter gessions, in
open court, 1oucking hier consent to aliew #nd depart with her real
estate, ay in such deed may be mentioned; it stinil and may be
lawful for the said chairman to certify the same in like manner,
a3 the sane may at presen
Beneh, or any juige thereof, and the waid certifiente shall have the
same force and effect, and be as valid in law, as any certificate
given under and by virtue of the act of 43rd Geo. I1L
The 1st Will. IV., ch 3, sec. 5 repeals the 43rd Geo. I, See.
1 ennbles any married woman aliove the age of twenty-one years,
residing within the province, and seized of real estate therein, to
alien and convey such resl estute by deed, to he execitted by her
jointly with her husband ; provided always, thnt sach deed shall
not be valid or have ony cffect, unless suelt married womnn shall
execute the same in pre<euce of one of the julges of the Cours of
Queen’s Beneh, or in the presence of o judge ofithe District Court,
or a judge of the Surrogate Court of the distriet in whiel saeh
martied woman shall reside, or of two justices of tite pence for
gach district, and unless such judge or two justiees of the peace,
as the eave may be,) shall examine sech married woman apart
&'om her hasband, respeeting her free and volantary eonsent to
a'ien and depart with: her
shall on the day of the execation of the deed; certify on the hack
of the deed, in some form of words to the following effeet: ¢ That
on the day mentioned in the ovrtificate, such married wonryn dil
appenr befure him or them at the place "
cnte, and being examined by him or them .npn,rtfrom he'r huashand
did appear to give her conseut to depart with her estatein the deetl
mentioned, freely and voluntarily, and without any coercion or

but did not state that such examination !

t be certified by the Court of King’s

estnte as meentionel in the deed; and |

to be named in the oertifi- !

| fear of enercion on the part of her'busband, or of'any other person
or persons whatsoever.”

The 2nd Vie., ch. 6, (passed-the 11th of May, 1839,) refirs to
the forcsoing statute, aud by sectjon 2 enncts that the cm‘tiﬁ.oin.te
to be indorsed on any deed, pursuant to the said-act, shail be to
the following effect: —— do iereby certify, thaton t’his da
L of at the within deed was daly executed in the presen'c)e’
of by wife of one of the grantors therein named
and that the said at the said time aud place, being EXﬂ‘mine(i
by apart from her Lmsband; did appear to give her consent
to depart with her estate in thelands nreutioned in the said d;ed
free'y and without eoercion, or fear of coercion, on the part of her
Lushand or of any other persou or persous whatsoever,” and that
such certificate shiall be deemed aud taken to be primd fucie evid-
cnce of the facts contained therein.

The certificate is declared by this'last actto be primé facie evid-
ence of the tacts contained therein. Noge of the prec'ediug acts
contained and similar provision. The term primé facie, imports
at least that the tratly of the facts therein contained may he con-
troverterl; that it may be shewn that the assertions therein ecun-
tained, or- some part of them, ave not true. If, however, evidence
to impeach the truth of the certificate be admissible, 8o must evid-
ence to sustain it, and the facts whether the married woman was
examined apart from her husband, and appeared to consent vol-
untarily, aud whether the certificate was endorsed on the day the
deed was executed, and wheth-r the married woman exccuated it
will be ut large on the evidence for the jury. ’

It is, however, a very different question, whether evidence defors
the certiticate is admissible to supply the existence of a fict essen-
tinl to be stated in the certifieate, and. assuming su h evidenee to
be admissible, and the fact to. be found by the jury, the question
still remains, whether the defeet in the certificate can be thus
supplisd, and-the certificate teeated. as. i the sssential fact were
contnined: in it,

If the whols object: of the certificnte wers merely to supply evi-
dence that the formulitiex of exawmination as set foren in the act
had: been complied with, and this.app:arently: was the wliole object
under the 43rd Geo 111, Lishonld have tess difficulty in-auswerin
the question affirmatively.. £

But the statute | Wm: IV., enscts that the deed sha’l not be
valid or have any effoct, unless; 1rt. The married woman execute
it in the presewce of certrin judges or justices. 2nd. Unless the
judge or justices exnmine Lier apart from her bushand’  8rd. Un~
iess such judge or justices certify on the back of the deed to the
| effuet, as given in.the Intter act of 2. Vie.

{ " Tn. tiso-huence:of any: onv. oft tiese conditions,; the deod i invalid
|
\

and of no effect; and. it must be remrembered. that but for the sta.
tutes the deed would; ns to the marvied womat, be- wholly ineffeo-
tual. It is.am enabling act: bat the ability is given on certain
conditions. Before the 43rd Geo. I, a married woman, in Upper
I Canada, was not capable of transfering real preperty without
" being a party to a record. Hence the legislatare passed that and
the suceeeding ucts to substitute the mode of proceeding pointed
out in them.

Now this certificate does not stnte that the marvied woman was
exatined apart trom her husbaud,. but it contaifis a weord not
employed in the statutes; it says. that, ¢ bring duly examined,”
she didl appoar to give « her consent,” &o. The word ‘“duly” u:)t
being in the form of certitionte contained in the -tatutea.

I think the fict of examination apart from the huvband essential.
I think also, that as a faect it mu-t be certified in.some form of
words, and T think, farther, that unless by the woerd ¢ duly” we
can hold that fact to be ingorporated in the certificate, the deed
must be bield of no effeet.

Ciun we then properly hold that the interpretntion of the word
«duly” will supply the omission of any fact essential to the ex-
amination: that the words ¢ duly examined,” are fo the effect (2
Vic., ch. 6, sec. 2,) of ** apart from her hasband 2" If 8o, then
the sanme word might with equal rea-ou represemt thie fucts that
the wife was exnmined on the day of ths execution of the dued
! and nt the place where it was executed, both whieh particulars n-(;
" required to be certified in relation to the examination of the mur-
‘ried woman. And then the further question would arise whether
' s certificate following the statute in other respects, but whieh




160

LAW JOURNAL.

[Jury,

gimply stated that the married woman was duly examined by the
cetlifying oflicer, and id appear to give her consent, was promd
JSucte evidence of time, place, and the absenco of the husband ; these
facts being held to be contained in tho certificate, by the strength
of the word duly.

I think we must treat the words ¢ to the following effect,” in
the 2nd section of the 2nd Vic, ch. 6, a3 giving no greater Iatitude
than to authorise n change of the form of cxpression, as for ex-
ample, that **in the absenze of her husband,” might be used in
licu of ¢ apart from bher husband,” and the like, but that we can-
not construe them as authorising the omission of one or more cs-
sential particulars, and substituting a word or phrase, which might,
by implication, more or less strong, be held to import that such
particulars bad been fulfilled.  To allow such an effect to the word
««duly,” would be to substitute the unexpressed opinion of the
party certifying of whit he thought the statute required, for a
certificate expressing what he had actually done.

1 am of opinion woe mustaward the postea to the defendant,

Postea to defendant.

Noti. —The abovo case hias been appealed to the Court of Error
and Appeal. It was argucd last mouth, and now stands for judg-
ment.

Axprew Doxoemr gui tam. v. Jonux LoxoworTtH, Esq.
11eld. that a justice of thw peace is liable under the statute to A separate penalty
of £20 for ench conviction, of whicha return is not properly made w the quarter
sessions ; aod,
That an action for tho penalty would lie. on p.roof of the conviction and fine im-
posed, although uo record thereot bad been mado by the justice.

The plaintiff sued ag well for himself as for the receiver-general’
The declaration set forth a by-law of the town council, of the town
of Goderich, and stated that one Robert Gibbons was convicted by
and before the defendant, then, and from thence bitherto being
ove of her Majesty’s justices of the peace, of a breach of the by-
law, and was adjudged by the defendant to pay a fine of 10s.,
with 14s. 6d. costs, and it thereupon became the defendant’s duty
to make a due return of the said conviction, in writing, under bis
hand, to the then next ensuing general quarter sessions of the
peace, for the United Counties of Huron and Bruce ; yot defendant
neglected to make such return, contrary to the statute, whereby
and by force of the statute, the defendant hath forfeited £20, and
an action hath accrued.  The second count was of a similar cha-
racter, for not muking a return of the conviction of one Andrew
Jobnston, for a breach of the same by-luw, whereby Johaston was
adjudged to pay a fineof 10s., and 14s. 6d. costs.  The third count
was of a similar churacter, for not making a return of the conviction
of the plaintiff for the breach of the tame by-law, whereby rlaintiff
was adjudged to pay the sum of £5, including all costs; and the
plaintiti claimed for himself and Her Majesty’s receiver-general
£60, being the amount of the threo several sums of £20 each.
Piea —Not guilty.

The case was tried at the last assizes for the united counties of
Huroo and Bruce, before Burns, J.  Tbe fact that the three partics
named in the three counts of the declaration were sevcrally con-
victed (all on the same day) by the defendant, as alledged, was
proved. Neither of them appealed against the conviction. Each
of them was committed to gao}, and then paid the amount adjudged.
No return of these convictions, for publication, was made accord-
ing tothe act. The convictions themselves were seut by post to the
office of the clerk of the pence in Goderich, and were filed on the
30th of June, 1857, and all bear date on the 20th of May, 1857.
The warrants of commitment were dated also on the 20th of May,
1857. It was ohjected, that as there was no seal to the convictions
produced, they did not prove the fact of apy conviction;
that there is no proof that the defendant acted ss a justice of the
peace. And the suit wus improperly brought by tho plaintiff qué
tam for bimself and the rcceiver-general.

The learncd judge overruled all the objections, reserving leave to
defendants to move, and the jury gave o verdict for the plaintiff
for £20 on cach count.

In Michnclmas Term, C. Rolinson obtained a rulo nisi to enter
s nonsuit on the leave reserved, or for 8 uew trial, on the gronnd
that the defendant was only hound to make oue return of all these
convictions—one schedule in the furm given by the statute, which

| would include the whole, and therefore that Lie only became linbio
i to one pennlty of £20 for not mnking tis return.

8. Iichards shewed cause.  Ie nrgued that the word * couvie-
tion,” in the statute, meant the act ot convicting, the adyndieating
upon the matter belore the justice.  The record of such actmight
be made at any time afterwards. Tho statute requives, not the
mere return of a record, but a return ot the fuct of a coaviction
being made. When the justice receives the fines, he cannot say
there has Leen no conviction. Any defect in the record of con.
viction which was returned, would only tend to establish that the
! justice had not, so fur at least, mnde a return; but the fact of »
| conviction might be established, without producing a formal cecord.
In O'Lielly q. t.v. Allan, 11 U. C. Q. B. 411, the court held that
the justices were bound to make a return pursuant to the act,
though the conviction itsclf could not legally have been made. As
to the argument that only one return was necessary, the defendaut
should make Lis return of each sum as hie recetves it, and these-
fore should return each conviction.

C. Rolanson, contra, urged, that the statute should not b con-
strued strictly, in order to subject the defendant to a penn'ty;
that there must be something amounting, in Jaw, to a convictiun,
before the defendant became bound to make a return of it; and
that the evidence did not go far enough to establish this. Tut be
relied mainly on the objection that ouly one penalty of £20 could
be recovered. The statute only required a veturn of couvictions,
made befure a single justice, to be made to the next ensuing court
of general quarter sestions; wherens the return is required to he
immediate, if' the conviction Le before two or more justices. A
single justice might therefore wait till the Iast moment, and make
up one ~chedule or return, including all the convictions had before
bim sioce the last preceding general quarter sessions. e referred
to Metcalf, ¢. t. v. Reere and Gurdner, ) U.C. Q. B. 261; Paley on
Conrvictions, 126, 16 Vic. 178,

Drarer, C. J, delivered the judgment of the court.

The preamble to the act 4 & & Vic. ¢h. 12, shows that the return
required to be made was a distinct thing frun the couvictions
themselves. It recites that it is necessary that justices *“shail,
together with the convictions, make a due return thereot to the
geueral quarter sessions of the peace of the Jistrict in which such
penalties, fines and damages have accruad, in the manuer and foim
set forth in the schedule hereunta anunexed.”

The first section enacts, that it shall bo the daty of cvery justice
of the peace before whom any trial ot hearing shall be had uoder
any law, now or hercafter to be in force, giviny jurisdiction in tho
premises, and imposing any fines, forfeitures, penalties or damages
upon the defendunt or defendants, jn caso any conviction ghall
ensue thereon, to make a due return thercot in writing, under his
hand, to the next ensuing geueral quarter sessions of the peace for
the district in which such conviction shall havo taken place, und
of the receipt and application by him of the moneys received of any
such efendant or defendants ; such return to be filed by the clerk
of the peace with the records of his oflice.

By sce. 2, in case any justice or justices Lefore whom any such
conviction sball bave taken place, or who shall have veccived any
such moneys, shall neglect or refuse to make such due return in
the manner and form, &c., or shall wilfully make a false, partial,
or incorrest return, or shall wilfully receive a larger ameunt of
fees than is by law authorized, such justico or justices, and each
and every of them, so neglecting, &c., or, &c., shall forfeit and
pay the sum of twenty pounds, togctber with full costs of suit to
te recovered by any person or persons who sue for the sume, by
bill, complaiet, or information, iu any court of vecurd ; onc moiety
of which sum of £20 shall be paid to the party sueing, and the
other moiety shall be paid into the hiands of her Majesty's receiver-
general for the public uses of the province.

By sec. 3. all prosecutions for penalties under this act shail be
commenced within six months after the causo of action shall have
accrued, and shall be tried in the district wherein such peunlties
shall have accrued; if plaintiff fuil, defendant to recover costs, as
between attorney and client.

I have no doubt, that whether the justice had made up a record
of the conviction or not, an action for the pena ty would iic if he
did not make the raturn required by the statute, and that the proof
of his trying a party on a chiarge within his jurisdiction, and
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adjwdging him to pay a fine, &c., would be sufficient. In the pre- l
sent ense there is evidence of that fact by each of the parties tried,

and in addition thercto thut they were committed in default of

payment, aud actually did pay; und although, to constitute n for-

mal conviction according to the statute 16 Vie. ¢h. 178, sec. 13, it

must bo uuder the hand and seal of the justice, I do nct at present |
sce that the instrument drawn up in the furm of convictions, though
without a seal, ou proof of the defendant's writing or signature
thereto, would not be evidence as against him of the facts thercin
contained.

1 have felt more doubit as to the recovery of the threo separvate
penaltics, beeause I am convinced that if the defendant had made
one return in the form given in the schedule to the act, including
therein each of the three convictions mentioned in the declaration,
with the details called for by the form, this would have been a
compliance with the statute; and if one such return would be
cnough, it may be asked why more than one penalty for the not
making it should be incurred.

But in answer, it must be remembered, thut the omission of any
one conviction from the return, would subject the justice to the
peunalty, though lie had returned all but one, for he is to make a
retuin of *“any” (which I construe every) conviction had before
him.  And though *+he incurs a like penalty for making a false,
partial, or incorrect return,” Ithink these words do not point to
a return from which a conviction is wholly omitted, but to some
wiltul defect or mistatement in regard to the couviction or convic-
tions of which a return is made in apparent compliance with the
statute.

Besides, in the present instance, if cach of the parties convicted,
(or any other party,) had brought an action charging ouly one |
couviction, and the absence of any return thereof, and claiming |
one penalty on that account, I do not see how the defendant could |
avail himeelf of the pendency of any one of such actions, or even |
the recovery therein, in bar of any other of them, for the breach |
of duty alleged in each would be difficrent, but if the due return of
one would be no bar to an action for not returning another, which
1 think it would not, then 1 do not sce bow, being sued for not |
making « return of one conviction could be ony answer to another |
action for not making a return of another, and if not, I do not see
why any number of penalties for distinct breaches of duty may
not be recovered in one action.

I think the rule must be discharged.

Per cur.—Rule discharged.

S I

COMMON LAW CIIAMBERS. (
I

Reported by C. B. Encuisi, Esq., M.A., Barrister-at-Law.

CroxBie v. McNaveurox.
WarNock v. McNAUGHTON.

Sheriff=Dayment of money into Court—Order on Shersff to pay over.
When sberiff has improperly paid money ioto court, x judge will bt order sheriff
tu pay e custsol such payment {uto court, but the proper application is for the

sheiil to pay over tho tuvney returied by hits s made without referenco tothe
)y went tuto court.

wuese—should au application for 2o order on tho shenfT to pay over muncy be
wady to the tull court, or to & judge 1o chamibers!

The particulars of these cases sufficiently appear in the judg-
ment.

lu_cxmnus, J.—Summons calling on George Davidson, Esquire,
Sheritt of the County of Waterloo, to show cause why the money
paud 1o cuurt in ting cause by she shent should not be paid out
to the plaivtifi, and why the sheriff should not pay the costs,
expenses aud per centage avising from such payment into court,
aud the costs ot “ rule for the shenff to return the writ of fier:
JSucias in this cause, aud tho costs of this application.

Yo Stockdale v. IHunsard, 8 Dowl. N. P. 529, S. C. 11 A. & E.,
Lotd Demman says, « 1 think it is the clear practice of the court,
flowing out of the rclation between this court and its officers, that
when a sheriff ins mouey in bis hands and does not pay it over,
wo are bound to interfere; and if the sherifl shows any anthonty

not legal and sufficient to warrant him, that we are bound to say
that he mnust pay it over.” In the snme case, Littledale, J., says,
s+ The question here is, how is the plainuff to get his money ? He
had two remedies. by action, or by motion. He has adopted the
Iatter, and it was competent to him to do so.” There is no doubt,
I think, that & sheriff may be ordered to pay over to a plaintiff
money which he has made on an cxccution, when he returns that
he bhas made such money according to the exigency of the writ,
B ttan v. Tomlinson (16 L. J. C. P. 188), Wood v. Wood (4Q B.
397), aro alvo to the same effect.  Shuter v. Leonard (3 0. 8. 814)
is an authority to show that it is the duty of the sheriff to pay over
money to the party entitled thereto, and that be cannot return the
writ to the crown office, and pay the money into the hands of the
clerk, and thercby discharge himself from linbility to the plaintiff
in the original suit. Gladstone v Frenck, in U.C. C B. Hil. Term,
22 Vic., nlso confirms the case in 3 0. 8,

It therefore appears to me that the sheriff’s course was irregu-
lar in paying the mouney into court.

If the sheriff has made the money, and has =o returned, which
from the papers produced [ understand is the case, the proper
course is either to sue him for the money, or apply to the court for
an order directing Lim to pay it over to the plaintiff.

If the plaintiff zssents to the paying of the money into court,
and the sheriff does not claim to be discharged from liability to
others who may claim the moncy from him, but consents to its
being paid over to the plaintiff, there is no reason why an order
may not go to that effect; in which cvent { do not sce why the
plaintiff, from recognizing the payment into court, should not pay
the clevk’s charges therefor. 1f he elects so todo, he may with the
sherifi’s consent take an order on this summeons, without costs,
otherwise the summons wilt be discharged without costs. The
plaintiff may then apply to the court or a judge in chambers for
an order to pay over the money, if the sheriff 's return warracts
such an application, or lic may sue the sheriff for money had and
received.

The practice shows that if the sheriff returns the writ within the
time meationeq 1n the rule for that purpose, be is not liable for the
costs of the rule.

The affidavits filed for plaintiff show a course of conduct on the
partof the sheriff in relation to the paying of the money 1nto court
on this writ not quite satisfuctory, and 1n discharging the sum-
mons it will be without costs.

Summons discharged.

In Warnock v. McNaughton, the money was not accepted by
the clerk of the crown, but was returued to tbe sheriff after he had
informed the plaintiff that he had paid it into court; so that the
summong in that case cannot be made ah<olute. But for the same
reason as already mentioned, it will be discharged without costs.

If the plaintiffs in these snits should be advised ta apply for an
order directing the sheriff to pay over the mouney, they must con-
sider, after referring to Stockdale v. Hansard, if tte application
should be to the full court or a judge in chambers.

Summons discharged.

Brackryax v. O'Goryax.
Pradice—Bail— Bervler.

Where there Isany doabt as to the salldity of the render of WaRl by theie peluict
al. & udge in Chambers mall not order an sxoneretur to buentered s te ¢ bund,
at wilt leave the bail tw plead 1t in bar of tae actlon agalast themsclies.

The particulars of this case appear in the judgment.

Ronixsoy, C. J.—Summons to shew cause why an exonerctur
should not be cntered on the recognizance of bail in this cause,
and the bail dizcharged fiom all habiiity, on the grounds that they
have rendered their principal to the Shentf, upon the writ of Cu.
Sa. issucd in this cause.

The Sherifl’s certificate is produced dated 30th April, 1839, in
which he certities that on 18th April, 1850, O'Neil and O Donohoe,
bail for defendant, rendered him, the said defendant, into his
custody as Sheriff, in their discharge; and that he did by virtue
of & Ca. Sa. issued in this cause, and hefore the retura day of the
writ, receive the said defendant O'Gorman, and held him in custody
in satisfaction of such writ, and before the return day thereof,

Ang he further cortifies that the said O'Gorman wason the 26,
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day of Apiil aforesmd, and atter the return day of the said writ,
di=charged from custody by the order of Mz, Justice Bui s, o copy
ot which urder e ninexes to Ins retain,

Fhe venue i this action is in the County of Yurk.

Special bail was eutered on the Ist July, 1858, the bail being .

Deter Jumes O'Ned, and Johu O Bunvhive.

Ju fgment was entered on the L ap.il, 1839, for £253 12 |

Sd biesudey costs,

On the 15th Ajril, 1839, a Ca. S, was issued and placeldin the |
Sheatt’s hawdy, to which the Sherith has rewntued that the detemd-
ant wasin his custody, on the 20t Apil, the return day of the
said wiic having been surrendered by ote of the b (B J. O NGy |
on 18th April;aed that the said detendant way v the 266 Aprdd, |

dizcharged by arder of Mi. Justice Buons,

1t ia s10wa by atlibivits that O'Gorman was on 16th Aprll, resid-
ingin the ity ol Bullaly, io the State o New York, that on thatday
O’ Neil, une ot the baal, without producing any sutrant, or anthor-
ity, violently taok him, ngainst lns will, trom the city of Battalo,
acroys the viver to Furt Edie, m Upper Canada; amd trom thence
through several counties ot Upper Canada, to the gaol of the
counties ot York and Peel.

A wiit ot [lubeas Corpus was obtained to rclease him from
custody, anl he was discharged by Mr Jusuce Busns, on 2uth
April,
tioned in the Cua. Sa., the Sherd! made his retwn to wit.

On the 27th Apeid, 1859, the baud were sued oa the recognizanee.

Na votice of the tetder had been served on the plunttt’s atror-
ney b-fore the defendint was discharged, (dechb. flruc. 818, 81Y,
820, 12 E. 254, 3 B. & 1. 13))

It the debtor was sufficicatly rendered, notwithstandiug the
illegal manner of his arrest, he was rendered in time; and then
the only question can bo what i3 the consequence of his being dis-
charged by o d:r of a julge. Whatever tovk place that cnn be
relied on ns n 1emder, touk pince in time to enable the bail to be
discharged ex debito, justioe, and if what was done amounts in law
to a discharge of bail, the bail could and can plead it iu bar ot the
action agamst themselves.

If an exoneretur be necessary in order to their perfect discharge,
I will allow them to mnove fur that in term; and the Court can
take care that the bail shall not be prejudiced by the delay.

Summons discharged.

CIIANCERY.
(Beported by Tuosas Hobuivs. keq. LL.B.. Barristerat-Law.)
(IN BANC)

Pyerer v. McDoxaro,
Assignment for lensfit of croitors—Limutatim of Tore—Assent,

. . . '
A ereditor entitded to an assiznment, who dimz not exeente 3t bt who dovs sommo

act whi.ch asuvunts o anpuiescency, §s entitled to the benetit of the deed.,
(38th Apnil, 1859 )

This was a bill filed by the plaintiff as aseignee for one John
Henderson, who was o crditor of one Jercmiah Riordaus, tor
whom the detendant was assignee. The il set out the facts,
and that the plaintitf went to the defendants ofiice to exceute the
eesignment, but his att. ntion being called off tosmnething else, he
left under the impression that he had exceuted it.  The answer
stated that the plaiutii &d call at the defendant’s office, that the
dred was produced, but that plaintift never sigmfied his assent to
itz anid that before the fiest dividend, defendant wrote to the plaia-
tiT informing him of the fact aud sdvising him 10 apply to this

court for ichief; but that he did not apply uotil some time after :
!

the divideud was decinred.
Steong for the plaintiff.
A Cro ks fur the defendant,
The juigment of the court was delivered by

Tug Cowxecreror.—This is a bill by the assignee of a creditor |

to be allowed to come in and execure the deed of assigient in

b\‘]l‘l”‘l'r the party for whom he is acsignee, althongh the time i
limited by the deed had chip-ed—he haviug nssented to the deed |

within the linited e T hiaveco sul ed the authuritics be wring
upon the poiut. In Collins v. Recee, 1 Coll. 673, Lord Justice

LAW JOURNAL.

On Z7th Apa:l, the second day after the veturn day mean- |

[Jury,

Kkn ght Brace scems to hold paitics stiictly to the hm.tation in
the assyzuwenty butin Reao th vo Larker, 2 Ko & F 163, Vico

Chane lior Would takes the uppodite side, and reters to Spoties-
| woude v. Stuckdule, Coop 102, aud Dunch v. K.nt, 1 Ve
26U, In the torwer case, Lond Eldon Lield, that it oreditors who
y hve not sygned a dead, act wader it they treat it as vald, and
equity wiil also act under it and ueatit ny valid; aud 1w Duach
v Rent, the ill was filed by cieditns who came in adter the e
luted, and it was beld they should have the beaefit. The eaact
puint hovever dues tiot secin o asise thee, but I think ay in
Npottesnsode vo Swockdule, the creditor may be beund by pardl,
thuugh the deed be not excouted,—that s assent is expressud by
hisacting underit. In feld v. L1, Donvughmore, 1 Dra, & W, 227,
sir Edwand Sugden hie d, that it is net absolutely necessany that
L evary creditor should aciully subsaiibe thie ueal, it e asseuts to
| it. And w Buron v. Mount 21 Beav. 612, the sanerule was acted

upon, -- and there it was Lid dows that a ereditor who dees nut exe-
| cute but does some act which amourts to acquieacence, is entitled to
| the benelit of the decd. It appears to me wien, on the authonity
jul these cases, that it there 1s & clear assent to the deed. the
| ereditors may be bound by it although they may not have sigoned
11t within the time specified.  But iu the presert case the evidence
is not very clear, and it there could be further hyght throwu upon
1it, I would et the eause stand over and go on to n heamning.  The
plaintiff states that he went to the office of the assiguee to execute
the deed, awd npplicd tor it—that it was produced to him, that he
1esolved to execute it, but that his attention was ealled off to some-
tiung clse, and that e left the office under the unpressien that he
had exccuted it On the other ha ad the detendaut states that ho
recoliects no such npplication fur the special purpose of exeenting
! the deed. It is clear that it a man in the first wstance nssents,
| but does not execute, he differs from one who by an atterth ught
I comes in, and claims & benefit.  Ou the whole, it is more equita.
i ble that we should decree him entitled to come in and exccute
the deed.

WaLRER V. Provixcial Inscrasce CoMpasy.

Qmtract for [nsurance—Principal and Agent.

A party made a proposa) for jusurance but did not pay the ameunt of the preminm
v the ground 1ht the Agent of the ¢ mpany Agreed o Take WS note fur the
sawunt  The loss occurred a fow days alierwards, atd the bill was fited 2o vu.
tores the couirset.

At that thrie was no coutract, and that the agent was not authorized to bind

the company, as alleged.
(23th April, 1853.)

This was a bill filed to compel the defendants to i:sue a policy.
The tacts of the case appear i the jadgment of the Court.

Lauf tor the piainti.

Burcett aud Buras tor the defendant,

The following cases were cited during the argument: Prince of
Wales Insurance Compony v. Hurcing, 4 Jur. N. 8, 831; Curpen-
ter v. Mutual Sufety Insurance Company, 4 Sand Ch., 408, Rudte
| ¥ Chenanyo Mutual Insurance Compuny, 2 Com. N. Y., 33; Good-
jellv. New England Matual Fere Insurance Co-npany. o Foster, N.
H., 169; Patieson v. Miis, 2 Bugh, N. R, 5145 Weag v. Harvey,
3 DeG. M. & G. 2657 Mortequz v. Joondon Assurance Compuny, 1
Atk 5850 Mead v, Davelson, 3 A & E. 303; Ludd v. Read, 4 B.
& AW 2805 Rasse'l v, Bangley, 1bud. 4105 Bardlett v. Pentlund, 10
FBC& €, 00 nud Lrnoutd on Marine Inswiance, 1329,

Tug Craxcrrror.—This isa case for loss on n ship. It ap-
pears that on the 7th November. appheation was mude to the
company foran insurance on the plaintift’s vessel s and on the 15th
November, the agent of the company informed the plantiff that
; his application was approved and tho rizk accepted.  The loss had
Foccurred on the 6th Nosvember, but infosmation of it did nut reach
i the parties until the 14th or 15th November,  The plaintff had
j not paid the premium, but proves that it was the custom to pay
the preminm by a promizsory note, and wcets the difficulty by
i saying that the agent had agieed to =0 charge the nmount to Lim.
Tue snswer of the detendants demes thng, aud repiies that the
agent bad no authority to gave credit, and that the apent applied
tu the plaintitl thiee ui four tuncs for the amennt ot the preunum
but that it was notpaid. 'The plaint.ff, in short, says *¢I insured ;
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Idul not pay, but you aciepted.”—to which tho detendants au- | Aptil, 1863, to foreclose anuther vmrtgage given by same deter d-
swer that they *dul not aceept | ant to the same plantdl, which maturad on the 31.t Maich, 1859,
Anderson’s evulenceis npparently that of a more than usuallg can- | B.th mortgnge debrs were sccurcd un the same property

did wirness,  He is calted by the ptuntitf, but 1s employed by the | Roaf, tor defembnut, moved that the pluntift's second bill he
defendants.  On his cross-exanunation he states that the agent hind - dism esed with custs, or teat it be referred tu the master to engero
no authoriry to give credit fur premiume, and that when the agent . whether the two Wills wero ti el to ottain the swme veli £5 au b if
wrote to the head oflice, they directed him to send up the prensom | the master shuuld find that they were so file ), that the sai) hill
ntonce. The same witness states that he brought oy eceipt tor the | might be dismivsed with ensts, and cited Anon. Moxley 179, and
premium to the plaintff, but found lum engaged and tett the recepts | Guge v, Ld Stafford, 1 Ves. Jr. 511 Thedecrees wonld beinconsist-
that he ealled agmin, and asked tor the woney but coutd not getit; ent. §a deeree were male on the fiest bill the defendant would
and then did not eall any more.  The planufl’s clevk proves that | be cutuled to an absoluts couveyance on pryment of the amnnut
he wonld nve given a cheque for the amount, which shuws that no j lound due on the mortgige, awd so tie plantfl would lu.e tho
specitl agreement was made by the agent for giving credut, or fur | seuurity of the secon 1.

taking a note.  These facts clewrly establish the detence, and dis- Snuelling, conter. The debt in the seconl mortgize had not he-
entitle the plainnif to the rehief he seeks,  This case 13 dutterent . come due when the fie=t bill was file l, anl the two nortgages
from Penley v. Beacon Insurance Company, for there the premium i eoubhd not have been included in e suit as there wasnot then any

had been pmad.  The ballis therefory dismigsed with costs. p breach ader the secoud muryzige.  They were distinet ¢ 1uses of
Seraces, V. C., concurred. s action amd could not be jucluded i the saie recort,. There was

j ul=0 2 third mortaze between the partaes te Ladl das to morrow,
i Estun, VoG B paity chouses to tisk the seennty of las other
‘ mertzages by tahing 2 decree on the fivzt bill, T do not sce that {
o (e L g . H o) JU0 N ) -

Powrr of Sile—Judgment Crohitors of Moetguyss. have any poser to prevent Lim, but such a procecding may inthn
" . - jence the discretion of the Cowrt in repard to the costs of the

Where & mortgagee sgalnst whom jud iments ana tegistere 1 exercl-cs a pawer of N s

satle, hiv jud2ntent creditors have sudh aa inérest i the dis evercise of the I second swit. . But ﬂs. 1t appeats that anuther MuTIg e will ’h”r”y
power that the Court will grant theut rebivt agnmat the mortgug o exvraiang | mature, snl as the ficst bill was filed beture the seeoni mortg.ge
it b their disadrautago. (st My, 1550) | became uue, T wonld cugzest that on filing the il on the Qurd
i . . . Stat My, 1859) j mortgige the platatiif shonld also pray for the relief he veelsin
In dispasing of a motion for a decree in a redemption suit, it | these smte; and let the order be that these saits boing thas cone
was stated by ,solid:ucd in the third suit, the proceedings in the other two be
. Estey, V. C —\'\'herc a mortg{]gcg exercises a power of salc in l stayed. The costs ot the preseut motion to be costs in the cuuse.
his mortgage, the julgment creditors of such mortgagee have such i
an interest in the due exercise of the power that the Court will |

CoMMERCIAL BaNg v. Warsow.

graut them rehef against such mortgagee exercising it to thewr | Jaxes v, WerTHRIVER,
disadvantage. I may aslso add that the other members of the Practior— Foreign Service—1ra confs ssa.

Court whom I have consulted on the point, o further, aud thhnk | Whera thero f1 an inconcist nee In the andorsomyng of the hill and ths oder
tit the power of snle should nout be exeicised ut all without the under which foreign sivicw I3 eflected, tho Coutd w.l net gt an cader
councarrence of the judgment creditars. proconfesss. (20th June 1839)
Ince moved to tako a bill pro confesso ngainst an absent defen-
dant for want of answer.  The affi lavit of service stated that the
detendant, Wertheimer, had been resved in New York with an
AD imsanctin T 1 tned aen ; office copy of the bill endorsed thatan answer shonld be filed in
", i o U & K i g P cerele H cde N 11 . X0 H eV
e g e o ELE 8 deiant, b 1o ted | o weoks, while the order authurisng s sevice, surved as
g st i, o (e gave 1otieo of iedion to divsolts the tnguncton. same timne, allowed six weeks for answer to be filed.
113’;3‘ :”:‘r“"”‘,’ }'““’“"’:’”"" “ the l""fvd‘""h"”'% been contowsed by iz allowsnz the | Estex, V. O.— must refuse the order. 1 have consulted my
of pro cunfesss W stant, precluded b from tuviag - (Sth June, 1359 ) | 0 oehers on the subject nid we lnve decided that the inconsistency
In this cage an injunction hnd been obtained against the defend- | shawn by the affidavit of service is tatal to tho wotion  The
ant, and atter the tour weeks for putting in bis auswer had expired, | defendant might have imagiued that he was required to au-wer in

Maxcey v. WiLniavs.
Practice—Injunction—Drfendunt showing cause after order pro con frsso,

an vider pro confisso had been taken out four weeks, while the time allowed him by the order was longer.
. Atevtns for the defendant, now moved on notice to dissolve the | The endorsament on the office copy of the Wil served shounld in
njunction, all cases stato the real time aliows | He nnswering.

G. Buulton, contra, objected to the motion asirregular. Anorder
pro confesso Lind Leen tahen out against the detendant.

Estex, V. C.—~[ must refuse the motion. The defendant bas Rasyey v. Dioxsox.
confessed to the statements in the bill, by allowing an order pro P.actice—Subutitwred Servio—Amended I,
confesso to bu taken out agawst him, and I cannot therefore hear | 3¢ i+ necessary 10 tabe out a new order fur -ubstituti el servics on an azer ¢
any affidnvits which coutradict the Biil asconfesse !, The detend- shenencs e ongital Wil ssended

(25th Jane 1863
aut should have moved to set aside the vrder pro confesso, befure . . vy s -
. . eddh $30, belore s case the original Wil was fied in July, 1838, nud
bie gave notice of this motion. Tn this ¢ e onig NPT

amended, by adding defendant Scott, (who s ont of the juri-diction)
———— Sth September, 1838 An order fm‘:\lh.~;itulimml setvice, on an
. . agent tor Scott, was obtained same day, nud Mr, Ince, ns agent, was
(1N CIAMBERS., agr\'r.--l with office copy of the bill en Oth September.  Bill amended
. qeain in November, 1838 and coby of amended bill served on
Nowrs v, Line Inee for defendant Scote, Gth Dee. 1858, nnder the tormer order.
Fyactior—Morlgagee fitivg lalls ea each y-a 'gugrascusls. It way now moved totake the bill jro confiese us ngzinst defend-
1he Court wiid n--‘t mm]n:lla :no-tg:\;:cud\\ho hedds »ou—ml‘ wrtgazex feom the | ant Scott fur want of answer,
[ ] . o 1 ¥ 8 . . . s
3 i of Tho mTtEEes. 3 e docres. for 2k Al o e comees e et | 4706 for defembant Scatt, ohjected that the order attherivinz
the mogngees vish 't bt bin fitug. more than ot bitl way julluence the dis | SOStIMUtIonal service, allowed the defurtant twa montis to answer,
eretion vl tho court as to «osis. while the endorsment oo the bLil served, lnited the e e
(30th May. 1€59.) wmswering to four week<: cited James v Wertheime . (Soe
In thiscase two Wils were filed ngainet the same defendint s the { mic ) Alo that the amended b1, served @0 D ¢, conta ned
first il wwas fi ed 26th March, 1859, to fureclose & mortgage mule | materid alterations, anl as no authmity had been procurel foe
by defendant to the plrintif, the morignge money being payable | rubstituting the service thereof on him, the liter should be
oa the 10th March, 1853. The scooad bill wis filed oo the 1st | treated as uo service.
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Esten, V. C.,—As to the first objection, the agent upon
whom substituiional service had been ordered being a sohic-
tor of the Court, 1t could not be urged that he would be misled by
the inconsistency between the order and the endorsement of the
office copy of the bill served; 1 mu-t therefore overrule that
objection, But as to the second objeciion, I consider it is
fatal to the motion to take the bill pro confesso. A material
amendment of the bill was made, and the order for substitational
service was gr anted on the ground that Mr. Ince was the agent
for the absent detendant in respect of the subject-matter of the
suit us appeared by the Vill whea first ordered to be served on
him ; but it was vot showa that the subject matter of the suit had
not been zo much altered as to authorize service upon him of the
amended Lill.  Care should Le taken in a case of this kind when
amending the bill, to do sv without prejudice to the right to serve
the agent under the first order.  Also, it i3 not shewn that Mr.
Tuce had special authority to accept scivice of the Wil for defen-
dant Scott in this suit. T'he service therefure is bad.

VaxsicKLER V. PETTIT.
Master’s affice~Cumsuleration of Mortgage.

The decree, and the grounds for making it, have been alrcady
reported in a previousnumber of the Luw Journal, ante p.4l. The
facts of the casc are briefly these:

The pluintift conveyed a property in Reach, to bis son Robert,
in 1849, and tack a muitgage back, which he did not register un-
til 1858. Before the registration of that mortgage, Robert sold
the property to defendant Pettit, and Pettit gave him a mortgage
back, to sccure the balance of the purchase money. Both this
mortgage nnd the deed to Pettit were registered in 1838, before
the plaintiff had registered his mortgage.

Plaintiff brought a sait to fureclose his mortgage, and Pettit,
then the owuer of the laad, defended on tue ground that he had no
notice or knowledge of the mortgage to plaiutiff, and subsequently
set up the Registry laws: but the Court, on the grounds aiready
reported, without further evidenco than the production of the
mortgage, made the usual decree, ordering a reference to the
master at Whitby, to take an account of what was due to the
plaintiff under his mortgage, and to tax his costs.

In the master’s office, the plaintiff made the ordinary affidavits

in support of his claim. In opposition to this defendant made
affidavit, that from documentary evidence in his possession be had
good reason to believe, and did believe, that there was nothing
due to plaintiff.
of the plaintift’ himself, to show that there never was anything due
on the mortgage, although it purported to have been made for
£400.
Plaintiff persisted in saying, on his cross-examination, that the
mortgage was made to him by his son to secure the payment of
the purchase money of the property (£400) and for no other pur-
pose; that the property was sold by him to his son for £400; and
that there was no other consideration, and that the £400 was pay-
able absolutely. Upon which he was confronted with an afidavit
made by himself in 1854, in which he bad stated that the consid-
eration for the conveyance by him to his son, was natural love
and affection, and alsv services rendered by son to father after the
former had arrived at full age.

It also appeared from answers to interrogatories administered
in 1854, to the pliniiff, in s Common Law suit, that he bad stated
he never held a mortgage on the property in question, and that he
had no claim or demaud against this property, which he contra-
dicted on cross-examination.

From these contradictions, and from ihe general nature of the
evidence given by plaintiff on his cross-examination, the master
decided that the plaintiff, having laid a very grave suspicion on
the mortgage, he could not report in his faver, and he accordingly
reported that the plaintiff, baving faled to prove that there was
anything due to him on his mortgage, he had found that there
was in fact nothing due to him, and that by reason thercof be had
not proceetled with the taxation of the costs, nor with the other re-
ferences under the decree.

The plaintiff served a notice of appeal from this report, on the
6th of April last, and the appeal now stands for a hearing.
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And he endcavoured by the cross-examination |.

[Jury,

COUNTY COURTS, U.C.

In the County Court of the United Counticr of Frontense, Lunnox & Addington,
before 11is Houoe Judge McREAE,

Kawy v. Barraoan.

The defendant in this case was arrested under a ca. sa., issued
on an order made by Mackenzie, J., under the 13th section of 22nd
Victoria, chap. 96.

The deferdant had been orally examined before His Honor,
touching his c¢state and effects und as to the property and menng
he had when the liability, the subject of the action on which
Judgment was obtained against him, was incurred, and as to the
property and means he had, at the time of his examination, of
discharging the said judgment, and as to the disposal he might
have made of any property since contracuny such debt. Upon ihe
cxamination it appeared that defendant had, before judgment was
obtained in the cause, paid a sum of one hundred dollars to his
mother, who was re-married to a tavern keeper, at whose house
defendant had buarded for some time previously.

It was principally on this ground that he was arrested.

On Juue 20th Draper and Kirkpatrick applied to His Honor
Mackenzie, J., for a cummouns cslling on the plaintiff to show
cause why the order directing the ca. sa. to issue should not be
re-considered, why the defendant should not Le re-examined, or
why he should not be dischnrged from custody or admitted to bail,
on the grounds that the defendant hind never received any consi-
deration for the note sued upon, that the defendant was not worth
five pounds, and that the defendaunt had made no fraudulent dis-
posal of his property.

The summons was argued on 25th June by Awrkpatrick, when
His Honor decided that he had no power to reconsider his order,
and that therefore defendaunt must remain in custody. His Honor
also decided that he had no authority to order the Sheriff to admit
the defendant to bail.

GENERAL CORRESPONDENCE.

To the Editors of the Law_ Journal.
TERM KEEPING.
Ki~asroN, May 30th, 1859.

GeNTLEVEN,—It is hardly possible to conceive a greater hum_
bug, than the present system of compulsory attendance of law
siudents on the lectures in Toronto. Tostudents inhabiting To.
ronto, or its immediate vicinage, the present arrangement is
merely apparent as an absurdity, but to those residing in remote
sections of the Province it assumes a graver aspect, and par-
takes of the character of an absolute outrage. Just fancy the
injustice inflicted upon students resident in Kingston, and still
more remots parts of the Province, in compelling them to at-
tend Term, as it .scalled, in Toronto. Forwhat? tolistentoa
brief, desultory lecture each morning, of about an hour’s dur-
ration, upon, perhaps, some principle of law which is more
profoundly discussed and perspicuously illustrated, in some of
the authorized text books they are commanded to read. The
institution of these lectures was doubtless with a commmendable
motive, with a view to facilitating the student in acquiring a
kancwledge of his profession, aud as such a most decided ad-
vantage, when the superiority of oral discourses over buoks for
conveying instruction in the elementary principles of any
science is considered ; but the making the attendance upon
these lectures compulsory, is wherecin lies the farce of the
matter. A student, under the existing order of things, is
obliged to keep two terms for Attorney, and two for Barrister,
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and pruduce certificates thereof to the Law Suciety upon ap-
plication for ndmission. Now if these certificates conferred any
exemption or privilege, or implied any qualification on the
party producing them, a reason would perhaps be furnished
fur possessing them ; but when it is considered that the certi.
ficates of attendance of the required number of terms, confers
no privilege or gunrantee of qualification, and the candidate
is nevertheless subjected to a rigid examination iu the various
legal authors prescribed for bim to read, their use, otker than
to certify that their pnssessor has spent 8o much of his money,
and squandered so much of his time in Toronto, is totally un-
discovernble tc tho writer, or any one else with whom he has
conversed on the subject.

The attendance at the law lectures should be optional with
tho students, who would not fail on that account to bestow
upon them that amount of attention, which as a source of in-
formation and instruction, they justly merited, and if the
writer might be permitted to offer a suggestion, the lectures
gliould be increased in number and delivered with, say hourly
intervals throughout term, in order that parties attending
term, should have as great a possible equivalent for their ex.
pense and trouble. Yours truly,

A Liw Stupesr.

To the Edilors of the Law Journal,

Gexteexen,~—I would carnestly call your attention to the
increaving grievance to which pour debtors, and I may add,
their crediturs are suljected, by the unjustifiable expenses im.
posed upon them by sheriffs, in the advertisement of lands for
sale under execations. Iwould refer you to the 2 Geo. IV. chap.
1, sec. 20, which ooly requires the advertisement to state the
particular property to be sold, the names of the_plaintiff and
defendant, and the time and place of the sale, to be published
six times in the Canada Gazefle, and three months in a public
newspaper of the County where the lands lie, or in the office
of the Clerk of the Peace or the Court ITousedoor, with a proviso
that nothing shall prevent the adjournment of the sale to a future
day. 1 will now refer you to the Canada Gazetle of the 11th
June, page 1436, at the hottom. You will there find an adver-
tisement of one hundred and ten lines, which deprived of its
repetitions and unnecessary parts, could have been contained
in 28 or 30 lines. I send you herewith the advertisement men-
tioned with the corrections which I have made to it. Thercis
po necessity for inserting the boundaries to the land in the ad-
vertisement, those must be describedinthe Sheriff’s deed. There
is no necessity for putting * Sheriffs sale” at the top, or
*County of Lincoln” in the margin ; in fact the following form
of advertisement would have complied with the law and an-
swered the purpose designed. No person will purchase at a
Sheriff’s sale without first ascertaining the title of tho defendant,
the boundaries and quantity contained, as well as all appur-
tenances thereto. At the time of the sale, the boundaries if
necessary, will be mentioned by the Sherifl.

“By virtue of several writs of flerie fucias against lands in the

suit ot John Doe against Richard Roe, 1 have seized Lot nom-
ber ten in the third Concession of ——, and all these premises

5
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known as the Grantham Mills, with the appurtenances, all
which I shall sell by auction at my office at the Court houre,
in the town of . on the 23ed July 1859, at 12 o’cluck noon,”

“ 16th April, 1859.” “W. K., Steriff.”

I often seo n Jong ndvertisement inserted thesix timnes re-
quired, and then the snme advertisement with soveral postpon.
ments appended ; thus the poor dabtor’s property is eaten up
by unnecessary expenses, and the creditor is deprived of his
debts to tho same amount; there is no necessity fur advertising
an adjournment, all who attend the sale are mado nware of it,
If the attorney is a party to the infliction he deserves to be
punisbed. Iam yours,

A SUFrERER,

SHERIFE’'S SALE OF LANDS.
Couxry ofF Lixcory, Y VIRTUE OF SEVERAL WRITS OF
To Wit: } ] FIERI FACIAS, issued out of Her
Muajesty's Court of Queen's Beneh, and Common I'eas, and to me
directed, os Shenff of the connty of Lincoln, against the lunds and
tenvments of the following Jdefendants :

Tne Honoruble Lewis Reuaud et aly plaintiff, vs. W. D. King,
defendant

William H. Bull, plaintiff, vs. W. D. King and W. N. Hutt,
defendnnts ;

Aun Marin Rykert, Executrix, and other Executors of the lnst
will and testament of George Rykert, deceased, pinintiff, va. Wil-
linm Wright, Jogeph Ujjer, and William D. King, defendants ;

The Niagara District Bank, plaintiff, va. William Dyson King,
defendant ;

Richard Irvin, plaintiff, ve. William Dyson King, defendant ;

I bave seized and taken in execution all the right title and in-
terest of the snid iefendants in and to those certain parccls or
tracts of land known as follows :

lst.—That property known as the Granibam Mills, commencing
at the diztance of ninely feet above the said mi:ls, north eighty-siz
degrees thirty minutes, east one hundred and ninety-four feet more or
less, to the north dank of the Wellund Cunal; thence bounding along
said bank of the Wellund Canal with the atream, sizly-three feet more
or less to the northein boundary lineof William C. Chace's lot ; thence,
sou’h sizty-six degrees thir(y minutes, et ninety-seven feel more or
le.s to the corner of John F. Mittleberger's lot; thence, north cighty-
five degr.es thirty minutes, west one hundred feet along saidlot; thence,
north eight degrees forty-jive munutes, eust ewyhiy-one feet more or less
to the place of beqinning.

2nd.— Again commencing at the slone at the south corner of Edward
MeArdal's lot; thence, casterly foriy-one feet to the Grantham M.l
Race : thence, northecly, bounding along the said mill race fifty-nine
Seet or witlan six feel of Samuel Hill's lot ; thence, easterly, bounding
at the same distance from Samuel Hill's lot eighty-eight feet to Mer-
nif's race; thence, sourh, boundiny down the nur'k side of Merritt's
Race one hundred and fourteen feet more or less to the line of the
Grantham Mdls ; thence, westerly, along said Mill line one hundred
and fourteen feet to a stone; ilence, northerly, sixty-three feet to the
place of beginning.

3rd.—Again commencing at the distance of thirteen feet from the
stone walls of the warehouse of the Grantham Mills or north-west
part thereof : thence, north-westcrly, alony the bank of the race of the
said null one hundred and five feel, more or less; theuce, along the
boundury of Samuel Jhic's ot forty-tuo feet more or less tv the Wel-
land Canal; thence, jullowing the windings of the water along the
edge of the Welland Canal to the western corner uf the Grantham
Mlis wharf ; thence, south-westerly forty-two fect more or less to the
pluace of the beginuing.

H#h —Again commencing at the southern intersection of King and
Queen streets ; thence, easterly, along Queen street furty feet ; thence,
north-easterly, parallel to Kng street, one cham and fifty lunlks to a
lot formerly helonging to Rolland Hucdonald ; ther ce, westerly, alony
the line of said lot forty feet 1o King sireet; thence, sowh-westerly,
along the line of King street, one chuin angd fifty hinks to the place of
beginning. )
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bth.—All and a.ngular that other parcel or tract of land being in ‘ unloss A undertook to pay the amount of hig tien for the purchase
the wown of St Catberines, in the county of Lincoln and Pravince ‘ money, which B recordingly did.
of Canada, containing Ly admeasgrement one fifth of an acre, be!  Jleld, that thie undertnking need not he in writing, as it was
the same more or less, being compoxsed of part of Jot number 18 ' not a contract to auswer for the debt of another withintho Siatute
in the sixth concession of the township of Grantham, twhieh sard | of Frauds.
parcel or tract of land and premises is butted and bounded or may bs ! This action was brought to recover money which it was atleged
etherwise knowxa a3 follows, that i3 (o 2ay : commencing on tAe worth. | the defendnot had agreed to pay the pirintils in consideration that
westerly aide of King sireet, in the town of St. Catherines aforesard, | the plaintiffy, at the request of the defendant, would, with the
at the noriheen lomil of the land formerly belonging (o the estate of the ' conscat of the parcharers from the pluintiffs, deliver to the de-
late Paul Skipman ; thencs, north sixty degrees, west along aard Line  fendant certuin goods upon which the plaintiff had a lien. It was

one chain seoenty-five linke more or less to « lot formerly belonging fo
Puirick Grant Beaton ; thence, north thircy degrees, east, along snid
{nst mentioned lof seventy feer; thence, routh sixty deyreet, east one
chain seventy-five links more or less 1o King elreet aforesaid ; thence,
soulh thirty degrees, west along said Kmg -(reet seventy feet, more v
less, to the place of beqinning.

6th.— Al and singular those certain parcels or tracts of Iand and
premises situnte, lying and being in the township of Grantham, in
tho county of Lincoln and Province of Canada aforesaid, containing
by admeasurement one huadred and tixty-eight acres, be the same
more or less, being composed of pare of lots number twenty-two and
twenty-three, in the tenth concession, and past of lot number
twenty-three, in the ninth concession of said towasbip, and is gen-
erally known as the Crown Mill property, said pr ‘nerly being more
;jézriiicu!urly described in o morigage made by C. R, Jerry to Samucel

ecket,

All of which lands, together with the buildings and ercctions
thereon, 1 wili offer for sale at my office, in the Court House, in
the Town of Niagara, on SATUHDAY, the TWENTY-THIRD day
of JULY, 1859, at tho hour of TWELVE o'clock naon.

WM. KINGSMILL, Sheriff
By J. T. KERBY, Depuly Sheriff.
Sheriff 's Office,

Niagars, 16th April, 1859,
{ Firat published 21st May, 1859.]

{The portions of the abovo which we have italicised are what
we agree with *“ A Sufferer” in considering to bs unnecsssary.
—Eps. L. J.}
m

MONTHLY REPERTORY.

COMMON LAW.
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C.r Duxstex v. PateRsoN, Jantary 12,

Costs on demurrer——County Court Act—Common Law Procedure
Aet, 1852 4. 81,

In an action for tort the plaintiff had s verdict for £5, and the
Judge did not certify for costs. There was s demurrer on the
record upon a new ssvignment previously ergued, on which judg-
mert bad been given for the plaintiff,

Zfeld, {confirming the decision in Abley v. Dale, 11 C. B. 889)
that the plaintiff was not entitled 10 his costs of the demurrer.

In this ense it was rrgued that 3 & 4 W, IV, ¢. 42, clearly and
distinetly would give damages.

But it was held that it depended on the construction of the
County Court Act, und not on such aa enactment as that in 3 & 4
Wm. IV, ¢, 42.

WiLtians, J. Did not think the Common Law Procedure Act
could alter the effect of the County Court det.  Qn consideration
of the decision in Abley v, Dule, it does not geem to me, said the
Jesvned Judge, that itis affected by the €. L. 2. A. Ido not
thiuk the C. L. . A, could alter the County Court Act.

C. P Frrzcerarp v DnessLen. Jan. 13, 14, 19,
Statute of Fraudy Wurrants.
A being the ultimate purchaser of goods, of which B was the

original seller, apphied to B for them, B refused to deliver them

contended that here wus s clear guarantee of the origingl pur-
chnger’s debt.

The Coprr—I think that the case Is not within the statute,
The defendant is substantiaily the owner of goods upon which the
plaintiffs have & lien. 1 thisk if the defendant, in order to get rid
of the incombrance, promises to pay the nmount of the lien, that
is, pay off the liea nt that price, that is neta case within the
statute. The case Withams v, Leper nppears to me to proceed on
the principle that the defendant hnd an intcrest in the property
incumbered.  The promise is to pay o debt to which the property
is lable,

-

Q. B. Ouiver & ornrns v. Mueosripgr & anorikx, Jan. 18,

Indorsee of a Bill of Lading—Liability under chartermmPartyw
16 & 19 Vie, e 113, 0. L.

The indorsee of o bill of Iading is only linble to ba sucd on 8o
rauch of the contract in the charter-party as is expressly incor-
porated in the bilt of lading.

In this case it was contended that a consignee who takes the
goods adopts the contract in the charter-party, and a recent sta-
tute makes the indorsce of the bill of Indieg suhject to all the
cansignee’s tiability, Moreover, by the terms of the bill of Inding,
freight is to be paid a3 per charter-party, and demurrage is but
an extra freight.

The Covar—There was no evidencs of undue delay on the part
of the defentiants. We think the indorses of & bill of lading is
oaly linble upon eo much of the contract in the charter-party as
is exprensly veferred to and incorporated in it.

C.C. R. Nov. 13, 1858, Jan. 15, 1850,
Recixa v. Fruprick Hirprxsrais.
Hisd tering poison with intent 1o do bodily Aarm—

Admini

14 & 15 Vie,, ¢. 19, 8. 4—Inflics.

The first count in the indictment alleged that the prisoner un.
lawfully and wilfully administered poison to F with intent to do
bodily barm, by means of which administering F suffered bodily
barm. The » d count, founded on 14 & 15 Vie,, c. 19, s. 4,
charged the prisoner with jnflicting grievous bodily harm by ad-
ministering poison with intent to do bodily harm.

It was proved that the prisoner, being about to leave his situn-
tion as manager of n shop, pus into & sugar basia which he knew
would be used by F (bis successor) for his tean quantity of croton
oil, (an acid poivon), that F used some of the sugar and immedi-
ately became ili, and suffered so much sgoay as to cause alaym
for his life.

Querre, whethier the priconer bad been guilty of any misde-
mennor, either at common law or by statute. Much discussion
arose as to whether the facta of this case brought it within the
statute, which provides, that if any person shall golawfully and
maliciously inflict, &ec.

The Court stated that in eonseguence of the defendant baving
died sivce the argument it bad become unaecessary to deliver any
judgment,

EX. Bispry v. Canter. Jan, 12.
Pleading—1Injury ta Messuage—Allegation of right to supporte—
Reversianary estate,

The declarntion stated, that at the time of committing the griev-
ances, 8 wessuage aud land wag in the pos-csuion of tenants thereof
to the plaintiff, the reversion thereof belonging to the plainsiff, and

that it io fact received Iateral support from the land adjoisiug,
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yot the defendant wrongfully and negligently made excavations
i the land so adjoiniug without sufficiently propping and protect-
ing the said messuage and Innd, and thereby deprived it of its
said support wherchy it sunk nod swagged, &c.

Feld, that the declaration wag goad, although it did net contaia
any allegation that the right to the support hind been acquired by
grant or prescription, since in was to be taken that the defendant
was not the owner of the adjoining land, but a stranger.

Argued, that the second and third counts nre bad for not alleg-
jng that the digging of the exzcavation, whereby the damage
bappened, was tho act of a steanger. For the plaintiff, it wag
shown that both are good. The rccond count alleged that the
messange and land in fuct received Iatornl support from the land
adjuinitg, it is not stated that the defendant was the owner of the
stjoining lund, nad the cnse of Jeffries v. Williams, 6 Exch. 192, is
un express authority that on such a count as this, it must be taken,
that the defendunt was n stranger and n mere wrong doer, aud there-
fore responsible, although a right to the support for the heuse had
not been acquired ngaiust the owner of the adjoining land,

C.P. Jan. 16.

STUART AND AROTHER V. CAWSE AND ANOTHER.
Staying proceedings—Sum under 403,

A debtor seut his creditor a banker’s draft, payable at seven
days after sight, tor a sum less by by, than the whole debt. The
creditor retaned the draft, which had been presented by his clerk
and accepted by the bankers, and subsequently, and before the
expiration of the seven daye, brought an action far the whole
amount of the debt. The Court stayed the procecdings on pay-
ment of Js. without costs.

Cr~-voER, J., said this was really an action for Hs, It is enn-
tended (hat this was an action brought for the whele amount of
the bill, but the defendsnts sent & draft on Lubbouks, which the
ploantiffe’ clerk takes to Lubbocks, where it is accepted. The
pleintitfs write to defendants, unless you send me Os., the druft
shall be retarned ; it was accepted at that time aund he does not
return it,

EX. TAILINGTOX V. STUREY AND OTHERS. Jan. 12.

Notice of action—Question of boan fides—New (rial when verdict
under £20. Statute b8, @. IV., ¢. 39.

The defendant, to whim a warrgnt to distrain for rates on the
poods of A was directed, distrained on the goous of B, in the
house of B, by whom he was informed that the goods were his.
Peroons acting pursuant to the act under which the warrant was
granted, were eatitled to notice of action. B having brought an
action for the seizure of his goods, without giving notice of action,
the judge left the question to the jury whether the defendant was
bona fide acting under the warrant when he made the seizure, and
the jury returned & verdict for the plaintiff, with £5 damages.

Iield, that the question having been left to the jury, the rule
that & new trial witl not be graunted when the damages ure uader
£20, on the ground of the verdict being ngainst evideuce, applied,
and the verdict could not bo disturbed.

PARR v. WISTRRINGHAN. Jun. 14
Horse race——Decision of Stewards,
The stewards of a Horse race are not arbiteators in n legal
sense, sad therefore their decision given apart from vach other
without previous consultation, is bieding.

Q.B.

EX. Pusries g1 AL v, Cuerr. Jun. 24,

Apprentice— Dismissal—-Mconduct no justification.

In au action for breach of covenant in an indenture of apprentice-
ship, the defendant pleaded that the spprentice conducted himself
in so improper, unfaithfal, and disbenest a manuer in the defend-
ant's business, and defrauded and vobbed the defendant so that it
became unsafe for the defendant to continue him in bis service.

Hetd, that it afforded o justification for dismigsisg the appren-
tice before the expiration of the apprenticeship.
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EX, Auvter v. Witsox.

Practice—Interrogaiories—Fishing appheation.

Taan ration for the wrongful deteation of o dacument, the plaintiff
applicd for liberty to delivar interragntories with the decluration
upon a suggestion that the defensiant must bave obtaived a copy
of the original from the plaintifi®s Clerk ns he had shown it only to
him; and n paragraph had appeared on the following day in the
defendunt's newspaper containing matter leading to the inference
that the writer bud uved the dacument in writing the parageaph.

IHeld, that there was not sufficient foundation for the application.

EX.C. Feb. 4.

Arrest e pufficienty nfemSheriflmm Estapt— Touching by ficer—DBreak-
g of dwwelling house,

To effcct o good arrest it 13 nat necessary to have the power of
actunl capture, and theretore, whero defendnnt, a bailiff, put his
band through » broken paneina window of plaintifl’s dwelhng house,
and touched him saying, ** you are my prisener.”

Held, {affirming the judgment of the Queew’s Bench) o goodd
arrest, the window not haviag been broken by the Bailiff, and that
the Bailiff was consequently justified in breaking open the outer
door and taking pinimtiff to prisen.

Semble, such an arrest isnot yufficient to render the Sheriff liable
for nn cseape, should plaintilf under the cireumstances, have evaded
the ultimate capture. .

SANDON ¥, JERVIS BT AL,

Q.8. Jan. 13,

Master and servante— Negligence of bothw Linbilily of Master in caze
of accident—Right of Servant’'s vepreseniative {o sue.

A miner employed in o coal mine was descending the shaft in
the morning s usual, when the rope broke and he was killed ; the
breaking of the rope was owing to s fire at the Colliery the night
hefore. Therc was a rule of the Colliery, made pursuant to Actof
Tarliament, that before any one went down in the morving a londed
cage should be run down to te-t the rope; but this rule was habit~
ually disregrded to defendant’s knowledge, who was the owner and
manager of the mine, and it had pot heen dove on the mornisg
of the neeident to the knowledge of the defendant,

IHeld, that though the defendant was guilty of great negligence,
yet ns the deceased by his own negligence had contributed to his
death, he could not have maintained this action, sor therefore could
biy representatives.

Sexior v. Wazp.

CARR v. MarTinsox. Jan, 21.

Horse Race—Return of Stakes.

The plaintiff agreed with H that the plaintiff should place £7
and H £11 with the defendnnt, and that both sums should be paid
to the wianer of o pony vace tu be run between ponies of the plain-
tifand 11, They also agreed to trot the match at  named timeand
place, . C. to ho the starter and J. 8. the judge ; the moacy to
be given np by the decision of the judze.

The parties met at the time and place, but W. C. was abeent,
whereupon I vefused to yun the raco, but the judge nppointed
another starter, and the plaintifi’s pony having walked over the
course was declared by tho judge to be the winner. The plaintiff
demanded both xums from the defendant on the ground that the
plaintiff's pony was the winoer.

Iledd, that the judge had no right to appoint a starter instend
of W. C., and that therefare the race was neither vun nor won, and
held, also, that the plaintiff was eatitled to recover his stake.

Q.B.

AfrrnororLiray Savooy Osmyincs Conraxy v, ITawskins,

Joint Stack Company—Fahel, Action against Shareklders.

An Aotinn will lie by 8 Joint Stock Company Incorporated under
119 and 20 Vie. cb. 47 against a shareholder in same Company for
ibel.
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Tenant for life— Equitable waste— Pulling down Iansion-kouse.

A teunnt for life of settled estates (without impeachment of |
waste), pulled down the mansion-housennd rebuilt it onanotherpact

of the property, u-ing the old matevials fur that purpose. The
settiement coutained powers of leasing, aud sale, uod exchange,

which extended over the whole estate.
Ifeld, that under the circumstances the tenant for life was not !
chargeable with cquitable waste. |
Semble, it would huave been otherwise if the materials of the old ¢
mansion-house had been sold and the moncy appropriated by the !
1

tenant for life. !

!
|

V.C.K. Howarp v. Robivsox. Jan. 17.
Production of documents— Mortgagee—Notice of fraud—Application
of mortyage money. |

A plaintiff has a right to inspection of any document in the de- |
fendant’s possession which will assist him (the plaintiff), and a
mortgagor has the same right although ordinarily speahing the
mortgagee is not compellnble to produce his deed except upon pay-
ment of principal, interest and costs.

When, by the ordinary rule, a plaintiff has no right to the pro-
duction of a deed or refercnce to that deed in the answer, ¢ for!
greater certainty,” does not cntitle Lim to such production; but
when the defendant sets up this deed and refers to it, the plaintiff |
has such right if it will assist his case. |

A mortgagee who advances money toa trustee to pay debts and {
general and not specific legacices, is not bound to see to its appli-
cation unless he knows of a fraud by the trustee.

When a plaiotiff (not mmortgagor), charges a mortgagee with
knowledge of n fraudalent purpose to which the mouey advanced
by bim was applied and tho mortgagee denies that, but admits '
possession of the mortgage decd, and craves leave to refer to it, |
the plaintiff is not entitled to the production of that deed. A prior |
mortgagee has no right to see the deed of a subsequeunt mortgagee.

V.C.K. ArcHER v. HavL Jan. 25,
Agreement by parol—Statute of Frauds—Set off —Mortgagee.

A and B enter into a contract in writing to sell and purchase
certain lands, for a sum and subject to conditions specified, and to
the same conditions under which the same were offered for sale by
suction. The purchaser then set up a parol understanding where-
by a sum secured by a bond given by the vendor to him, was
agreed to be sct off against the purchase money.

Ifeld, that such parol agreement was valid, and that the con-
ditions of sale referred to in the written agreement might be proved
in chambers.

V.C.K. Coruins CoMpPaNY v. WALKER. Jan. 26.

Trade mark—Injunction—Costs.

When A is ordered by B to manufacture an srticle and stamp it
with a trade-mark, not B’s, that alone leads to suspicicn but B
having caused the article to be manufactured, aud admitting hav-
ing casually heard of the party cntitled to use such trade-mark,
must subniit to a perpetual injunction and pay the costs.

V. C. W, Avnams v. SCoTT. Jan. 22,

Yortgagor and morigagee—Dower of sale— Redemplion surt—
Undervalue.

In the sbsence of any allegation that a power of sale in 2 mort-
gage deed hins been improperly or collusively exercis. 4 ¢y the mort.
gagee, the averments that the property was sold a* great under-
value and ought to have heen sold inlots, that the 'nc tgagee while
in pos<ession had by a wismanagement of the propert, reudered
himself liable to an account for wilful defanit and that the sale had
been made. pending a suit by the morigagor to redeem, which suit
was duly registered us iis pendens, raise no cquity to support a bill

to sct the sale aside aad caable the mortgagor to redeem.

Notice.

When a mortgagor i3 a solicitor, and himeelf prepares the mort-
gage deed no other solicitor heing employed iu the transaction, he
is not to he considered as the solicitur of the mortgagee for the pur-
pose of affecting the latter with notice, unless he conents that the

i mortgagor should act a3 his solicitor in the transaction.

When lona fide enquiry for the title deeds is wade by a mort-
gagee and a reasonable excuse is given for their aon-production,
the mortgagee, is not affected with notice of what be might have
learned on further enquiry.

V.C. K. KINGSFORD v. SWINFORD. Jan. 3ist

Injunction— Equitable plea—Commoen Law Procedure Act.

Where an action is brought for breach of covenant and the de”
fendnnt at law has only an equitable defence he is not compeliable
under the C. L. . Acts, to make that deience the subject of
cqaitable plea.

When an arrangement between debtor and creditor amounts to
an actual bankruptey that may be pleaded as if the debtor were
actually bankrapt, but on bill filed to restrain an action for dama-
ages for breach of covenant in a deed prior to such arrangement,
the Court will not compel the defendant to plead an eguitable plea,
but will grant an injupction on the terms of the defendant, giving
a jadgmeut applicable to the case of an action for damages. .

M.R. GEORGE v. WHITMORE. Jan. 81.

Chancery Amendrent Act 1858—Jury trial.
A jury will not in general be directed except at such a stage of
the suit, and under such circumstances that an isxue might have
been directed under the old practice.

*
e——
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APPOINTMENTS TO OFFICE, &c.

COUNTY ATTORNEY.
AUEXANDER D, McLEAN, of Cuatham, Esuire, Bartisterat-Iaw, to he Cnunty
Attorncy for the County of Kent. in the room and stead of George Duck,
Junlor, Esquiro, doceased —(Gazetted, Itk June, 1859.)

CLERK OF THE PEACE.
ALEXANDER D. McLEAN, of Chatham, Esquire. Barrister-at-Taw, to be Clerk
of tho Peace for the County of Kent, in the room and stead of George Duck,
Junior, Esquire, deceased. —~(Gazetted, 4th June, 1899.)

CORONERS.
ISAAC JONES HAWKS, Esquire, M.D, Associate Coroner, United Counties of
Huron and Rruce.
HENRY SHOEBUTTOM, Exquire, M.D,, Assaciate Coroner, County of Lambton.
~Gazetled, June 15th, 1859.)

NOTARIES PUBLIC. .

JOUN H&L‘DEN. the younger, of Goderich, Esquire, to be a Notary Publlcin
Upp~r Cunada. X

CHAKLES GEORGE MOTRGAN, of the City of Toronto, Fsquire, Barrister-at-
Jaw, to bo a Natary Pablic ju Upper Canads,

THOVWAS G. MATHESON, of the Ci-y of Toronto. Esquira, Barristerat-Law, fo
taa Notary I'ublic o Upper Canads —(Gazetted. Junm 11th, 1839)

JOHN WILLIAM HENRY WILSON, of Bradford, ksquire, to by  Notary Pub-
11~ fn Upper Canada.

mgmu&wu.l.l.«:.x ERRETT, of Mullross, Esquire, to te a Notary I'ublic in

pper Canacla.
AL()I‘.AS SMITH FISHER, of Clinton, Esquire, to be a Notsry Pabiicin Upper
nada

GEORGE A WALREM, of the City of Toronto, Esquire, to bea Notary Pablic in

Upper Canada—(Uazetted, Junce 15th, 185¢)

REGISTRAR.

NATHANIEL ITAMMOND. Fsquire, to be Registrar of the County of Braee.—
((Quretted, June 18th, 1559.)

TO CORRESPONDENTS.

Jony Mowsare=Jony C. Kirr.—Under ¢ Divislon Conrix ™
A Law S1epnNT—A STrrmmmm,—=Under “Oeneral Correrpenidence,

“ A REWDIR"—\Ve dn not ancwer or fnrert any communication wlich comer to
us voaccowpanied by the weited’s name. -



