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To the Members of the Legislature

of the Province of Ontario

:

li

The residenta of the Eastern Section of the City of Toronto, and thos<

who visit or pass through that locality, beg respectfully to call attention

to a Bill being promoted by the City of Toronto, one object of which is

• validate the action of the city in having established a Sewage Disposal

Plant in the centre of a densely populated part of the City, the operation

of which constitutes a serious nuisance, is a grave menace to the health

of thousands cf citizens and young children, ^nd is an injury to nil tho

iiurrov^ding property.

CITIZENS' HEALTH IMPAIRED

" "al years the residents have suffered v.ntold inconvenience

ai '.
~ J by reason of the nauseous smells emanating from the plant.

I V iMsd their health seriously impaired, and owners of property
• »; ' ettcd all their capital therein have found the premises A'-

p.\ .. value 10 such an extent by reason of the nuisance, that thoy

^a^_ ..-^^A unabl .0 sell out and leave the neighborhood.

NO OPEN WINDOWS
In the summer months the people are compelled to keep all their

windows closed in the hottest weather, or breatho the vitiatod air if any
attempt is made to cool down their houses.

DR. BELL'S CERTIFICATE

191.-J asDr. Bell, of the Provincial Board of Health, reported in

follows:

—

"I have no hesitation in pronouncing the complaints as \v>'||-

"founded, as the pollution of the atmosphere by this plant cannot
"help but be a nuisance and a menace to the health of the nearby
"residents who are compelled to breathe it."

SEWAGE IN TORONTO DRINKING WAVKR
Dr. Hastings, the Medical Health Officer of the City o( Toronto, in a

report which he made to the Provincial Board of Healtii, stated tliat

sewage gets into the drinking water of the people of Toronto, a:; is si'cn

from the following extract from his report:

—

"Careful laboratory investigations have been condin'ted to detei-

"mine 'vhy it is difficult to chlorinate East wind water cITiciontly

"without producing objectionable tastes. The conclusion has l>ee?i

"reached that the taste susceptibility of East wind water is due to

"the imperfectly purified sewage effluent discharged into the like

"from the Sewage Disposal Works on Eastern Avenue. Tiie ai- a!

"material that gives a taste under these circumstances is prnljaoly

"not chlorine itself, but certain organic compounds. These 00m-
"pounds while objectionable fi-om a tast • standpoint are ni>n dan-

"gerous."



PROMISES OF COUNCIL

DepnUtiona to the City Council and Board of Control made year

after year by Local Ratepayers reiulted in reiolutiona being paaaed over

and over again that the nuiaancr Se abated, but nothing tangible evei

resulted.

FIELDHOUSE t. TORONTO

The people having suffered for years, at last had recourse to the

Courts of Justice. Samue) Fieldhouse, a resident and owner of prope-ty

in the district, commenced an action againat the City in 1916 asking Ijt

(lamaKea and for an injunction.

TRIAL DECEMBER, 1*17

After great delay, Mr. Fieldhouse forced the City to trial in De-

cember, 1917, and alter a hearing, which occupied six days, the Chief

./ustire of the Exchequer, Sir William Mulock, delivered Judgment grant-

inK an injunction to restrain the City from continuing the nuisance, and

dirertod a Reference as to damages which Mr. Fieldhouse had sustained

to his property.

CITY'S APPEAL DISMISSED

The City appealed to the Appellate Division of the Supreme Court,

and after a very lengthy hearing, the whole Court, consisting of four

Judges, agreed that the Appeal should be dismissed.

APPLICATION TO THE LEGISLATURE

Finding itself defeated in the Courte, the City—in spite of the reso-

lutions of the City CouncU and the Board of Control to abate the nuisance

jg now having recourse to the Legislature, and is endeavoring to put

through an Act, which, if passed, would have the effect of depriving the

citizens affected of the benefits to be derived by the Judgment.

FINDINGS OF FACT BY THE COURT

The texts of the v-ariou.'s Judgments of the Supreme Court are printed

l>elow, and it will be .="en therefrom that the following facta were proved

to the satisfaction of the Courts:—

(1) The Legislature when giving powers to the Municipal Authon-

i,^., for the esUblishment of Sewage Disposal Plants directed that By

laws should be passed for the purpose.

NO BY-LAW was ever passed for the erection of the

Toronto SewaK<' Disposal Plant.

(2) The Public Health Act requires that all plans for the erection

of a Sewage Disposal Plant sh .11 be enquired into and approved by the

I'l ovincialBoard of Health before acted upon.

NO SUCH APPROVAL was obtained for the erection of the

City of Toronto Sewage Disposal Plant.

(.•{) Section 122 of the Public Health Act provides as follows:—

"No person shall within this Municipality suffer the accumulation

"upon his premises or deposit or permit Uie deposit upon any lot

"belonging to him, of anything which may endanger the public

"health or deposit on <>i into any street, square, lane, river, stream.

ties



"•ewer or water, any manui--' or other nfiis.>. or v Ri-tahlo u>- a-./u r\!

"matter, or other filth."

The City has operated the plant in conlravrntii>n of tdis Ari.

THE JUDGMENTS OF THE COlRiS SIIKW:

(a) That practically all of Toronto's HowaK'* •Ncicta is ^ont to f'i.<

plant through a screen which takes out the !nr{;ei' solids and thon into

•ettiing: tanks, the top of which is drawn off into I.ake Ontario and thi<

semi-fluid bottom is run into open areas extendinj: over 19 acre.;, and
these are covered with shavinKs, lime, etc.

(b) That the areas of excreta constitute an open shavinK-covnred
cesspool of 19 acres in a residential part of the City of Toronto.

(c) That tlie plan, is not constructed in arrordanoe witli f^c adv'c^
of the enKineerf., and in consequence that ii had not capacity to take can-
of all th' ""ity se'vage, and over 12 nillioii gallons a day arc run into

Aihbriu(, >y and the lake.

(d) T. t the plant has been negligently operated.

(e) That .'rtain of the solids arc screened from the sewase ami
thrown on the ground and not properly covered.

(f) That no proper steps were taken to destroy the ofTensiw odor
that arose from the settling areas, although the City's own expert en-
gineer gave it as his opinion that at a comparatively low cost thry could
be rendered innocuous.

(g) That a break occurred s^everal years ago in the pipe intT.d'd
to carry the sewage across Ashbridge's Bay into the lake, whereby o.er
one-half a million gallon'^ of the sewage per day has ever since escnped
from the break.

(h) That upon the <•• .ii land within a few hundred feet from Queen
Street, excreta is depoii.i.eu, thereby polluting the water and causing an
intolerable stench.

(i) That the operation of the plant, in fact, constitutes a nuifanoc
which must be abated.

(J) That the health of several .eople has already been impaired by
the nauseous smells emanating from the plant.

(k) That the nuisance created by the plant is a si'vious injury u>

property.

TORONTO'S TACTICS

The City of Toronto has negligently and defiantly pursued a coiirsi'

contrary to law and in contraventicn of the Municipal Act. and tho Public
Health Act, thereby injuring the public health and depreciating th" value
of property.

RESIDENTS' APPEAf,

The residents of the district affected earnestly submit that this state
of affairs should not be allowed to continue, ind the City should not hi-

permitted by the Legislature to persist with impunity in the couisp whii^h

it has hitherto adopted.



Sir William Mulock, Chief Justice, says

:

Thii is action to reitrair. the defrndant* from maintaininn a nui-

ance and fo. » unsffea. The defcneug ure:—Denial of the nuisance and

statutory authority to do what is complained of.

At the opening of the case the plaintiffs, Martin and Fazackcil.-y,

were added as co-plaintiffs.

The circumstances giving rise to the plaintiffs' complainta are as

follows:

The defendants in proffsied exercise of the powers confcrroH on

municipal corporations by the Municipal Act, ostablishod a sfwajji' dis-

posal plant in the vicinity of Ashbridge's Bay, within the city limits, and

the plaintiffs contend that the plant when in operation has fj.vrn off odoi -i

o offensive as to injure the properties of the plaintiffs Fioldhouso and

Facackerley, to interfere with the reasonable enjoymont of tin' propcrtirs

of the plaintiffs, and to be injurious to the health of hfinsolvea and oT

their families.

The following is a brief description of the plant and of its operation:

Trunk sewers convey large quantities of aewaife to the plant. This

sewage first passes through screens which interoept sohds too largo to

pass through the meshes of the screens, and these solids aru then throv\n

out on th<» ground in heaps and are intended to be cov.-rcd with chlond

of lime, hay and shavings in order to prevent offensivo odors escupm^c-

The bowage then passes into large settling tanks where much fecal mat-

ter settles to the bottom of the tanks. This concentrated sewa(?p is

called "sludge," and each night this sludge, by the oprninp of valves in

the bottom of these tanks, flows by giavitation through a pipe into a

settling area. In all, the defendn.itp vc about 19 acres tor settling

araas, and this acreage is divided ns into areas 80 feet x 250 feel

in size and about 5 feet or 6 feet in depth. The acreage was part of Ash-

bridge's Bay, and after the piling was completed, each avu rcmainod

full of water. The pipe carrying the sludge into the area discharged it

under water, until the area is nearly full of sludge. Th<n the mouth ol'

the pipe i* suspended above the surface and the sludge falls '<r.i^ the are.i.

The process of filling of the areas occupies about four or five week*.

During that period, for about five hours each niRht, sludpe at the rate of

1,000 gallons a minute is discharged with considerable force into the ana.

During this discharge the contents of the area are in a violi nt stato o:

agitation, "boiling" up to the surface and giving off offensive odor.s. Tlir

sludge entering the area causes the water in it to overflow into the

adjoining area, and such overflow continues for about four or five weeV.s.

By this time the contents of the area being full of the sludge, the sludge

becomes semi-fluid. Then it is covered more or les effectually w ith chlor-

ide of lime, hay, shavings, etc., in order to prevent the escape of offensive

odors. But, notwithstanding these measures, the mass for three or four

months continues to give off odors.

When one area is thus filled, the sludge in like manner is discharged

into the area which has already received the overflow. It was said that

a scum would form on such second area, and that it assists in preventing

the escape of gases whilst the area is being filled with sludge. But this

Kcum is a very ineffective preventive to gases escaping. At times the

wind breaks up the scum and drives it to the side; heavy rains also cause

it to sink. Such conditions must have afways been more or less present.

As one area becomes filled, the sludsre is discharged into aieu after area

continuously; the fillir lever ceasing.
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SIR WILLIAM MULCXJk C.J.. oyi: {Continued)

I now return to trace the effluent of the lewage from th« MttUni;

tank*. In or«ler to Uke care of it, an outfall pipe wa« laid from the plant

anon* the murih to Lake Ontario, a distance of about one mile. Thi« out-

fall pip<', except in canca of cmt'rKem y, was expected to take ca-e of all

lU.' tiHupnt Irom the tanks, but ii is* "I" inBufllcient lapacity, and in con

HWiuinte much of it paMsea by what i:* called the storm ov.rflow passavu

into Anhbridge's Bay. This storm ovtrrtow pasMgc was mtendod only to

meet emergencies, but owing to the insufficient capacity of the outfall

pipe, it is obliged to receive continuously a part of the normal '-ilume of

i-ffluent; further, there are two serious breaks in the outfall pipe »ad

through them large quantities of Kewage, instead of passing into the lake,

escape into the bay, and have there deposited much fecal matter from
which offensive gases escape into the atmosphere.

The defendants contend that they have statutory authority to estab-

lish and operate the plant tnd that in consequeu »his action wi' '>t '-e.

They also contend it is being operated with reasoi.able care in ;r to

prevent b niiisancr. and il' such is the case that thoy ar" doing that

they are re<iuired to do; they have stctutory authorit./ to est —sh a
sewage plant but no authority to create a nuisance by its oi ''ration, and
inability to operate ;t without causing a nuisance does »> ', in my opinion,

furnish an excuse for their creati^tg a nuisance. W^i'" I am of the

opinion that the operation of the plant ca -. a nuiaan< , ti a absence of

negligence would not furnish a defence; 1 .' k the faci* show that the

nuisance is traceable largely, if not entii..^, to negligence, e.g., fecal

matter, called "screenings," being dumped on the surface of the ground,

is at times insufficiently covered or disinfected and in consequence offen

Hive smells are given off. The evidence shows that when properly cov-

ered no offensive odors I'ucape from these screenings.

Further, no serious attenipt has been made to destroy or render

innocuous the odors that arise nightly from the sludge being discharged

into the urr^as. For over five hours each night it runs into the areas in

large volume and with great force, stirring up the mass, making it boil,

as witnesses describe it, and throwing off foul and sickening odors and so

polluting the atmosphere that frequently in the hot summer season people

living in the neighborhood have in consequence been unable to sleep and
have been obliged to close their doors and windows, preferring the stifling

air of the closed house to the foul and disgusting smell from the sewage.

Further, the break in the outfall pipe has been all ved to continue a
long time without any attempt to repair it, and there :ias escaped in this

\ ay into the bay a steady streani of sewage at the rate of probably a
half-million gallons each twenty-four hours, and there is now in the bay
a large quantity of fecal matter, which, in the course of putrefaction

during the warm weather, throws off sickening odors. No excuse has
been given for the City's failure to repair this pipe. The engineers who
designed this plant contemplated th.s pipe being maintained in efficiency,

and tested from this standpoint alone the City's fai'. jre to so maintain it

is an act of great negligence. •

The settling tanks are frequently flushed and during the period of
flushing give off most offensive odors, but no steps appear to have been
taken to carry off these odors or to render them inoffersive.

Whilst the odors complained of have their origin in these various
sources, I think the chief source is the settling areas, a"-^ no reasonable
steps have been attempted in order to prevent or minim.ze the nuisance
arising therefrom.



SIR WILLIAM MULCX:K. C.J., say* (Continued)

According to the evidence of Mr. Hatton, Civil Engineer, one of the

defendant's witnesses, it is probable that by a comparatively inexpensive

treatment the gases can be rendered harmless. Mr. Hatton nas for years

made a special study of the treatment of sewage, and he impressed me as

a most fair-minded and capable engineer; I attach great weight to his

opinion.

It is not for the Court to direct what steps the defendants should

take to abate the nuisance, but I think they would be well advised if they

acted upon his advice.

I find that the operation of the plant since its inception has so pol-

luted the atmosphere with foul and offensive odors, arising from fecal

matter, as to create a nuisance, especially injurious to the plaintiffs.

As to Fieldhouse, he was, and still is the owner of two brick stores

which he rents for business purposes. The odors in question have injured

the rental value of the property and in consequence he has been imable

to realize therefrom as much, but for the nuisance complained of, as he

would have been able to obtain. I have not the evidence before me in

sufficient detail to enable me to determine the exact extent of his loss,

but it amounts, 1 think, to at least $600.00 up to the present time, and 1

award him damages to that extent; but if either party is dissatisfied

with that amount, he may have a reference, the costs thereof to be in

the discretion of the Master.

The plaintiff Fazackerley owns a store in which he resided and car-

ried on business, but the odors injured his business and made his wife ill,

and she was unable to withstand the injurious effects of the odors. In

I'onseciuence he was compelled to remove elsewhere.

The plaintiff Martin owned a house within two or three hundred yards

of the disposal beds, and his wife also became ill because of the odors,

und he also was obliged to move elsewhere. Further, the odors made it

<lifficult for him to keep his house rented, and in consequence at times it

remained vacant and at others was let at reduced rates.

No evidence as to the extent of the pecuniary loss of the plaintiffs

Fazackerley and Martin was given, and therefore I am unable to award

thorn pecuniary daniajfes, but I find that the odors were so injurious as

to interfere with the reasonable enjoyment of their properties.

For these reasons, my judgment is that the defendants should be

restrained by injunction from so operating their plant as to cause a

nuisance to the plaintiffs; that they pay to the plaintiff Fieldhouse $600

damages or such sum, if any, as shall be awarded by the Master in the

event of a reference, and such costs as the Master in his discretion may
Rive; the defendants to have until the 1st of May, 1918, next in which to

abate the nuisance with leave to them from time to time to apply for

luvther extensions of time; the plaintiff Fieldhouse to be entitled to a

lofrrnnce from time to time for any further damages he may sustain

(luring the continuance of the nuisance; costs of such reference to be in

the discretion of the Master. The defendants to pay to the plaintiffs the

cdsts of this action.



Hon. Mr. Justice Clute says:
Appeal from the judcrment of the Honourable the Chief Justice of

the Exchequer, dated 29th January, 1918.

This action is brought for damagres and an injunction for the np^li-

gent installation and maintenance of a system of sewerago in the City
of Toronto and the negligent, defective and inadequate disposal of the-

same, whereby the plaintiff suffered special injury.

The defendant denies that they were guilty of negligence and plead
statutory authority to do what is complained of.

The facts are fully set forth in the reasons for judgment of t\\v

Trial Judge.

In order to take care of the effluent of the sewage from the settling

tanks, an outfall pipe was laid from the plant across the marsh to Lak
Ontario, a distance of about one mile. This outfall pipe, except in caso

of emergency, was expected to take care of all the effluent from the tanks,
but the Trial Judge found that it is of insufficient capacity and in conse-
quence much of it passes by what is called "the storm overflow passage"
into Ashbridge's Bay. This storm overflow passage was intended to meet
emergencies, but owing to the insuiflcient capacity of the overflow pipe,

it is obliged to receive continuously a part of the normal volume of efflu-

ent. Further, there are two serious breaks in the outfall pipe, and through
them large quantities of sewage, instead of passing into the lake, escape
into the bay, and there deposit much fecal matter, from which offensive
gases escape into the atmosphere.

The defendants contend that they have statutory authority to e.stab-

lish and operate the plant, and that this action will not lie. They also

contend that it is being operated with reasonable care ii order to pre-
vent nuisance, and if such is the case they arc doing all that they are
required to do.

Hie Trial Judge found that the nuisance is traceable, largely if not
entirely, to the negligence of the defendants, whereby they have created a
nuisance injurious to the plaintiff's property in the pleadings mentioned,
the particulars of which are fully set forth in the reasons for judgment.

IlieBe findings are, in my opinion, fully supported by the evidence
and justify the judgment pronounced against the defendants in this case.

It is quite clear that while the plant was intended to provide for the
disposal of thirty-three millions of gallons per day, it is called upon for
the disposal of forty-five millions of gallons per day. This caused the
overflow and shortened the time allowed for settling.

The serious breakage in the outfall pipe has continued ^or a long
time without any attempt to repair, and in this way a steady stream of
sewage to an amount of a half-million gallons per day found its way into

the bay, increasing the nuisance to a very considerable extent.

No excuse is offered for the city's failure to repair the break or to

provide a sufficient outfall pipe to the lake.

This negligence is established quite apart fi'om the statutory right

claimed by the City, and the Judgment may well be supported on that
ground, but the plaintiff denies that the city has a rif^ht in this can:' to

rely upon any statutory authority, even if that would be an answer to the
plaintiff's claim, for the reason that no by-law was passed to authorize
the installation of the plant and that no approval for the plant us installed

was obtained from the Board of Health. It is admitted by defendant's
counsel that no by-law can be found.



HON. MR. JUSTICE CLUTE tayt (Continued)

Duridg the argument permission was given, if such by-law existed,

to put in the same as part of the evidence, and counsel said that after

every eifort and care to ascertain whether such by-law had been passed

no trace could be found, and I think it may well be taken that no by-law

was, in fact, passed. This point was not taken, as I am informed, borui-.>

the Trial Judge.

Section 398 of the Municipal Act provides that by-laws may be passed

by the councils of all municipalities for the construction of sewers, pro-

viding an outlet for a sewer or establishing works or basins for the ihi' r-

ception or purification of sewage and making all necessary conncctioii.^

therewith and acquiring land in or adjacent to the municipality for any
Buch purposes.

Section 94 (1) of the Public Health Act provides: "Whenever the con-

struction of a common sewer or of a system of sewerage, or an extension

of the same, is contemplated by the council of any municipality, th-

council shall first submit the plans and specifications of the work, to-

gether with such other information as may be deemed necessary by the

Provincial Boar'' for its approval.

"(2) The Board shall inquire into and report upon such sewer or

system of sewerage, as to whether the same is calculated to meet thi>

sanitary requirements of the inhabitants of the municipality, and as to

whether such sewer or system of sewerage is likely to prove prejudici;'.!

to the health of the inhabitants of the municipality liable to be affected

thereby. (It does not appear that the inquiry and report was made in

compliance with sub-section (2).)

"(3) The Board may make any suggestion or amendment of the

plans and specifications or may impose any condition with regard to the

construction of such sewer or system of sewerage or the disposal of

sewage therefrom as may be deemed necessary or advisable in the public

interest.

"(4) The construction of any common sewer or system of sewcrasro

shall not be proceeded with until reported upon and approved by the

Board, and no change in the construction thereof or in the disposal oT

sewage therefrom shall be made without^ the previous approval of th •

Board.

"(6) The Board may from time to time modify or alter the terms and
conditions as to the disposal of sewage imposed by it, and the repoi-t or

decision of the Board shall be final, and it shall be the duty of the muni-
cipal corporation and the officers thereof to give effect thereto."

Certain extracts from the Minutes of the City Council and copies of

by-laws were, by consent, produced and put in upon argument.

From these it appears that By-law No. 5167 was passed on the 14th

Jaly, 1908, which recites that in the opinion of Council it has bocomo
desirable that the sewage of the city shall be pi-evented from overflowinr:

into the waters of Toronto Bay, Ashbridge's Bay, and the laky in th"

immediate vicinity of Toronto, and a system of sewage disposal should

be adopted.

In the Report No. 15 of the Board of Control it is recommended that

by-laws be submitted to the qualified ratepayers to vote thereon to author-
ize debentures for trunk sewers and sewage disposal plant on the 26th
of May, 1908, by By-law No. 5167, which enacts provisions for rai.^ing the

money required, but no by-law is passed authorizing the con.sti- ;ction of

the plant.
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By-law No. 5194 provides for the purchase of certain tracts of land

as a site for the sewage disposal plant.

The trunk sewer proposition provides for the construction of high
and low level intercepting sewers and clarification of i.he sewage by means
of soptic tanks. These works to be constructed south of Queen Street

and in close proximity to Ashbridge's Bay, and it gives the estjrnatcd

rost of the trunk sewer.

The Report further recites that the Vice-Chairman of the Board of

Htalth and the Medical Health Offlcer and Deputy City Engineer were
authorized to x-isit Philadelphia and other cities in the United States,

\v'herc extensive plants had been recently installed, and efficiently oper-

uted, and their Report is appended.

The Report of this Committee is signed by Charles Sheard, M.D.,
(;. L. Fellows, Deputy City Engineer, and W. S. Harrison, M.B., repre-

bontative of the Board of Control, and is set forth in said Report No. 15

On the 15th December, 1908, the City Engineer Rust wrote a letter

10 Dr. Charles Sheard, Chairman of the Board of Htalth, stating that on
the 15th of December, 1908, the Board approved the plans for the con-
t.tniction of two intercepting sewers and for the construction of septic

luuks in tlie neighborhood of the Woodbine.

After approval by the Board, opposition developed on the part of
the property owners in the neighborhood of the location of the tanks, and
thn City Council engaged the services of J. G. Watson, C.E.M.I.E., of
liiiniingham, England, and Mr. Rudolph Herring, of New York, to advise
.<i)i;ie change in the methods of constructing the tanks. The City Engi
iK^ei- then submits for the approval of the Board the plans as amended.
'I'he receipt of this letter is acknowledged on the 2Bth of January, 1910,
sfatiriK that the same will be submitted to the Board at the next meeting,
: n-1 in the meantime he asks that a copy of the plans be forwarde<l to the
Health Office for fyling.

The City Engineer the next day acknowledges receipt of the letter

:;nd ask.s that the plans be returned to have copies made of them. The
amended plans were approved by the Board and returned to the City
F!^nKineor on the 11th February, 1910, but it does not appear that the
lioani did more than approve of the plans.

No description of the method proposed was presented to the Board
'''» their approval, nor did they give any approval of such methods beyond
that disclosed by the plans, and it does not appear that any further or
oihcr report and approval by the Board was made or given.

The letter from the City Health Officer to the City Engineer Rust
(S the 11th February, 1908, states that the plans are returned, and "I ant
in.structed to inform you that same were duly approved of by the Board
at a special meeting held yesterday. You will note certificate of approval
on each plan."

Neither these plans with the certificate, nor a copy of the certificate,

VI r^ produced in evidence at the trial. I understood counsel to say that
clianiires were made in the plans which were not approved, and certainly
the approval of the Board was not obtained for the discharge of the
effluent into the bay, nor did the Board approve of the defendant's loading
the system with a larger quantity of sewage than it was made to carry,
thus causing the overflow.

It was said by counsel that this increased quantity of sewage began
av, or very nearly, after th« time the works were completed, and on July
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•i, 1913, complaint was made of the nuisance, and the Council adopted a
resolution "that the Board of Control and city officials be requested to at

once abate the nuisance caused by the sewage being taken into the Morley
Avenue septic tanks," and on the 19th of July this resolution Aras for-

warded to the Commissioner of Works.

On the 4th of May, 1914, a deputation of property owners residing in

the vicinity of the Kingston Road and Queen Street appeared before the

Board and protested against the unsatisfactory operation of the sewage
I'.itiposal works, at the foot of Morley Avenue, claiming that the stench
arising therefrom was almost intolerable at times.

The Board ordered that the foregoing be referred to the Commis-
sioner of Works, with the request that he make a thorough investigation

und "advise if there is anything that can be done," etc.

On the 6th of May the Board forwarded to the Commissioner of

Works Minutes of the meeting held on that day, and he was asked to

report:

—

(a) Is there any likelihoofi that the sewage disposal plant at Morley
Avenue will be less of a nuisance during the present summer than it

was last summer?
(b) Are any steps being taken or can any steps be taken to abate the

nuisance?

(c) Ai-e sewage plants of a like character in other cities equally

objectionable ?

(d) Are there any steps that can be taken, or can the city by the

expenditure of additional moneys during the present summer, abate

this nuisance?

(e) If the nuisance cannot be abated, is the construction such that

the plant can be abandoned and the sewage disposed of as foi-merly until

such times as an improved system can be installed?

On the 12th of May following the plaintiff refen to his letter of

April 23rd to Commissioner Harris, to which he had received no reply,

und complains that unless something is done at once to make this a safe

place to live, and compensate him for the damage up to the present time,

he will bring action. This letter was sent by the Commissioner of Works
to tlie City Solicitor. On the 16th of June, 1914, the Board of Control

passed a resolution that the Commissioner of Works be asked to report

forthwith the names of the experts who advised the construction of the

sewage disposal plant at the foot of Morley Avenue and that he forward
I o the Board a copy of the reports made by them in relation thereto. The
Reports are dated March 9th, 1909, made by Messrs. Rudolph Bering,

('.E., of New York, and John D. Watson, C.E., of Birmingham, England,
with reference to the Sewage Disposal Plant, and were fonvarded to the

Mayor.

It is pointed out in this letter that the experts replied to a series of

((uestions propounded by Mr. Rust, the City Engineer, in the communica-
tion to them dated 2nd of March, 1909, and attention is drawn to question

No. 2: the experts suggest that the sludge should be pumped daily to the

westem end of Ashbridge's Marssh, there to be mixeid and covered with

refuse deposited by the Street Commissioner's Department. They state

that in their opinion, if this course were followed with - -dinary care, no
(ilfensivp odor would be perceptible more than a short .stance from the

site of depositions. It is further stated that this plan was not followed,

liut instead a larne area was enclosed with piling, adjoining the Sewage
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Disposal Works, for the dep' ' 'on ot the sludge there and it is from
this that the offensive odor .lanates.

In reply to question 3, uie experts state that no numa.ice will arise

from the tanks if they are properly constructed and operated. "This has
boc n borne out by our experience. The oifensive odor conies from the
Kludge, and not from the tanks."

Replying; to question 4, they state that r<'8idents in the neighborhood
of tlif tanks will experience no odor from them, but if the sludge were
deposited in proximity to them, they are of opinion that cause for com-
plaint would arise. The condition which they predicted in this reply
is now evident.

"I httve consulted with the City Solocitor herein, and he advises that
the City has no remedy as against the experts, even had they advised
that the present system in its entirety would be inoffensive. It is but
just to point out in this connection that the advice of the experts, relative

(o siudge disposal, was not followed, and the condition which they fore-
saw, if sludge we- -i deposited contiguous to the premises, has eventuated."

It thus appears that the defendants having taken the advice of
eminent experts, this advice was not followed, and in adopting a different

plan they were forewarned by the experts as to what would follow and
ulii'.t (lid follow, uamcly, the creation of a nuisance intolerable to pronerty
owners, that has continued to this day and ptill continues, and this in

i-pite of repeated protests of property owners residing in that vicinity.

.Such a deputation waited on the Board on the 2nd of July, 1914, and on
the 8th July, 1914, the Board ordered that the Commissioner of Works be
ii-iiuested to .submit a repoi't showing the necessary "Improvement which
ill hi.s opinit,-. should be made to the Morley Avenue Sewage Plant im

ordoi- to render the syst'-m satisfactory."
On the 18th of July, 1914, Council following up the order of the

Hoard, resolved:

"That the Works Commissioner be requested to report at the earliest
possible time a way of remedying the smells at the Morley Avenue sew-
age distiosal works."

And a resolution was passed by the Board on the 20th July to the
same effect.

On the 16'.!" of November, 1914, following, the City Council passed
il'.o following resolution:

—

"That the Board of Control be requested to undertake at once,
llircugh the Works Department and the Medical Health Department, a
lomprehensive enquiry into the most effective method of abating the
nuisance c;.uscd by the Morley Avenue sewage disposal plant, securing
'vhal. er expert advice is necessary, and reporting to the Council at the
eai'lijst possible date a plan with details and estimates of cost."

On the ]2ti> December the Commissioner of Works replied thpt "con-
ditions have been such since last summer as to practically obvir*i com-
plaint. This was accomplished by reducing thi area over wh .a the
sludRe was deposited, thereby decreasing the surface over which gwS
mijfht be evolved."

This is a partial aba'^ment of the nuisance for the time at least
mentioned by Council. But the abatement ,vould seem to have continued
for only a short time, for, on the 5th of May, 1915, the residents of that
nriphborhoed made complaint to the Piovincial Board of Health, through
their solicitors, "of the unbearable stenchen and stink given out at times
I inm the :?ity's sewage disposal plant on the shore of Ashbridge's Bay
'11 that locality." '' hey say the plant is a "bungle," the operation of it an
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un'Dourable nuisance, and Ashbridee's Bay there, where it is used, a
Heething cesspool and menace to public health, and they wai i proceedings
taken to abate the nuisance or indict the city for creating it. "Before
taking steps we would like to ask you to visit the place."

The Provincial Inspector of Health, Dr. R. M. Bell, was sent to ex-
amine, and made a report, in which he said: "I have no hesitation in pro-
nouncing the complaints as well founded, as the pollution of the atmo-
sphere by this plant cannot help but be a nuisance and menace to the
l>calth 01° the nearby residents who are compelled to breathe it. Un-
iloubtodly some different method of treating and disposing of the sludge
\.i i-cquired and should be insisted upon without unnecessary delay." In-

.•^Iject >i- Bell lully conflimed this report in his evidence at the trial. This
rcpoi-t was brought to the attention of the City authorities, and after
delaj- for one cause or another and further deputations of ratepayers
liad x'iRited the Council, the City Health Officer and Commissioner of
Works made their report on the 2l8t July, 1915, in which they state:

—

"The sewage tanks were not designed for the storage of sludge, the
intention being to discharge the accumulation of fresh sludge into Ash-
I i'ldge's Bay for reclamation purposes. If this method had been adopted,
Kenous •on.sequences would have- followed."

Upon the completion of the plant it was deemed advisable to "con-
tine the sludge within a definite area, contiguous thereto, and for the
purpose u portion of Ashbridge's Bay immediately to the south was en-
closed. After considerable sludge had been de'^osited in this area the
ebullition of gases caused odor. In oixler to minimize this, about eighteen
months ago, we split the aforementioned area into comparatively small
pockets which virtually act uo separate digesting lagoons. Sludge was
lU pTri;iitii in each of thes" until filled—in this way, the sludge depth was
increased and the superficial area exposed to the atmosphere reduced,
Hereby retarding the rate of gas ebullition. Immediately upon the d's-

char^e of fresh sludge, the deposit is covered with shavings, and lime ov
bleach spread thereon. This method has proved quite effective, and is

heinn" continued."

It will be observed that the principal causes referred to by the Trial

Judge as creating the nuisance, namely, not sufficiently protecting and
coxcrinK' the piles of screenings, the overflow of the effluent into the
bay caused by breaks in the outfall pipe, and the plant not being suffi-

ciently largo to can-y off the increased amount of sewage, and other niat-

ter.s referred to in the evidence and by the Trial Judge, arc not men-
tioned in this Report.

Upon receipt of this Report the Board of Control passed an ordei-

asking the Commissioner of Works "what should be done to remedy mat-
ters at the plant?"

The matter was taken up from time to time by the Council, and by
til" Board, but nothing has been done, the breakage has not been repaired.

the overflow continues to the extent of half a million gallons per day, and
the evidence is overwhelming that the operation of the plant creates an
intolerable nuisance.

It is quite clear that the Roai-d of Health never approved of the plant
a.s it has been operated. It thus appears upon the evidence and findings

that the defendants, without the authority of a by-law and without the
approval of the Board of Health, have constructed, maintained and oper-
ated u plant causing a nuisance and thereby causing damage to the plain-
tiff's land. Having taken the advice of experts, the defendants did not
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follow same, and in depsTting thcrefi-oni croo.ted the nuiaanop rjinplaimd

of. The works as now established and operated wore not authorized by

Statute &>id under the facts and circumstances in this cane the dofcndaiita

cannot rely upon the Statute as an answer to the plaintilTs claim.

The general rule of law is that if the thing complainod of thiouwh

an act, which would otherwise be actionable, he aiuhori7:rd by StaluU',

then no action will lie in respect of it if it be the very thing that the

Legislature has authorized.

See the Corporation of Raleigh v. Williams ct al. (1893), A.C. t\i

543; East Fremantle v. Annois, (1902), A.C. at 213; Faulkner v. City cf

Ottawa, 41 S.C.R., at pp. 190-218.

In this latter case it was heKI, Idington ano Duff, JJ., dissctung, that

damages being claimed for flooding of the plaintiff's premises by water
backing up from the sewer, the city was not liable, where it was shown
that the standard there adopted was recogrnized as sufficient to meet thi-

requirements of good engineering, and is the standard adopted by the

cities of Canada and the United States. It is said by Duff, J., one of the

dissenting Judges: "that the principle is equally applicable to persons an-1

bodies acting under legislative authority for their own profit and to

public bodies exercising powers conferred upon them for the public bene
flc. In both cases, where the authority is in general terms merely, ic may
be inferred from the general scope and provisions of the Statute that

the powers conferred are not to be exercised to the prejudice of private

rights. This was the view taken of the Statute under consideration by tho

House of Lords in the Metropolitan Asylur. District v. Hill, and of that

construed by the Privy Council in Canadian Pacific Railway v. I'arks

(1899). A.C. 535. It is nevertheless entirely a question of the true mean-
ing of the Statute."

He refers to Lord Halsburv's statement of the law in Westminster
Corporation v. London & North Western R£''way Co. (1905). A.C. 426,

where he said: "Assuming the thing to be withm the discretion of the

local authority, no court has power to interfere with the mode in which
it has exercised it. When the Legislature has confided the power to a
particular body with a discrstion how it is to be used, it is beyond tii.;

power of any court to contest that discretion. Of course, this assurnos

that the thing done is the thing which the Legislature has authorized."

Upon this passage Duff, J., observes that this must be read subject

to important observations, that is to say, that in the ah.sence of aonn- pn)-

vision (either expressed or clearly implied) to the contruiy, it mu.st bo
taken Uiat in carrying out works authorized by a Statiito, or in oxpi--

cising powers conferred by a Statute, you are not to act npRligontly and
you are to act reasonably, that is to say, you are to proiscculo il.i> wnjk
or you are to exercise the power, aa the case may !>(>, in such a manner a.-

not to do unnecessary injury to others. Loi'd Macnat;!- 'n, at p. -::i(>,

said: "It is well settled that a public body invested with stal'.ilory powiM-.^

such as those conferred upon the corporation, must tal.p care not to

exce-sd or cbuse its powers. It must keep within the limit.s of the author-
ity committed to it. It must act in good faith. And it nui.-it at-t ;-L'a.-(»n-

ably. The last proposition is involved in the second, if not in thr i\v.<."

McClelland v. Manchester Corporation (1912). 1 K.l!. at ji. 118,

where Lush, J., said, quoting Lord Blackburn, in Geddis v. l';-;ipiir;oi-s

of Bann Reservoir, 3 App. Ca.^es. at p. -l.jr>; "It i.< now thoroucrlily well
established that no action will lie for doin^c that v.hich tiie l.i'(.ri.-laiur.'

has authorized, if it be done without negligcncv, althouf,'h it dui .s uiiMsJ'ni
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daniBge to anyoM; but an action does lie for doing that wliich the Legis-
iMtura haa authorized, if it be done negligentiy, and 1 'hinlc that it by a
reasonable exercise of the powers, either given by sUitute to the pro-
moters, or which they have at common law, the damage could be pre-
vented, it is, within this rule, 'negligence' not to make such reasonable
exercise of their powers."

In Thompson v. Bradford Corporation et al. (1915), 3 K.B. at p. 13,
McClelland v. Manchester was distinguished, and it was held that wiicre
tite post oMce authorities had removed a pole and tilled in a hole, shoi-tly
afterwards the corporation threw the road open for trallic, the deiondants
were liable ; the corporation upon the ground that they were altering the
character i t part of an old road—that when they threw it opon for
public use it should be reasonably safe for the purposes for which it was
intended to be used; the post office authorities, upon the i,iojnd that
having done, perhaps voluntarily, a piece of work, they did it negligently.
Ballbache, J., said: "If a person do^s a piece of work negligently, although
he need not have done it at all, he is liable for the consequences of his
negligence. If he undertakes to do it, he must do it with reasonable care,
and the post office authorities appear to have neglected their duty in that
respect, and on that simple ground, apart from the statute, it seems to
uic they are liable."

In re Brown v. City of Toronto, 36 O.L.R. at p. 189, the Official Arbi-
trator awarded damages for injuries to the plaintitf's land for the erection
and maintaining upon and under the street upon which the land abutted,
a public convenience. The Appellate Division, equally divided in opinion
as to the right of the landowners to recover under section 325 of the
Municipal Act, and the award for compensation was, in the result, af-
firmed. This section, 326 (1) of the Municipal Act, expressly provides
that where land is injuriously affected by the exercise ot any of the
powers of a corporation under the authority of the Act, the corporation
shall make due compensation where it is injuriously aflFectcd by the exer-
cise of such powers, for the damages necessarily resulting therefrom. In
such a case (2) the amount of compensation, if not mutually agreed upon,
shall be determined by arbitration. It may be, probably is i,ho fact in the
present case, that a portion of the damages suffered by the plaintiffs
necessarily resulted from the exercise of such powers, and so it might to
that extent be a subject matter for arbitration, and it was urged l)y coun-
sel for the city that the plaintiffs could only recover that portior of the
damage occasioned by the negligence (if any) of the defendant. I am
not of that opinion. Where, as here, the plaintiff has a right of action,
and it is impossible to say what proportion, if any, of the damages neces-
sarily resulted from the exercise of such powers, in that case the remedy
is not confined to arbitration. The case is not within subsection (2). The
appropriate remedy is by action where full damages may be recovered.

Compensation for injurious affection was first provided in the Muni-
cipal Act of 1873, section 373; re Yeomans and Wellington (1878), 43
U.C.R. 522, affirmed (1879), 4 A.R. 301.

Where no land has been taken the words "injuriou.slv atfected" are
limited to loss or damage under the following heads:

(1) Damage or loss must result from an act made lav.ful by the
.•,':atutory powers.

(2) The damage or loss must be such as would have br, ii actionable
fv7r statutory powers.
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(3) The damage or loss must be an injury Ui landi.

(4) The damage or loss mtut be occasioned by the ronstructioB of the

authorized works and not by their user; Cripps on Compensation, 5tb ed,
p. 136, and see in re Collins and Water Commissioners of Ottawa (1878),

42 U.C.R. 378, 886.

It was held in Hull v. Bergeron (1913), 9 D.L.R. 28 (Que.), that

where a statute provides for indemnity to be Axed by arbitration, that

does not deprive the injured person of his common law resource, if he
has any, and he may therefore sue for damages without any reference to

arbitration, and reference was made to what was said by Pattersoo, J.,

in Williams v. Raleigh (1892), 21 S.C.R. 103, 131, but apparently it ia

overlooked that that learned Judge went on to say that, "if the act that

injures you can be justified as the exercise of a statutory power, you are
driven to seek for compensation in the mode provided by thr statute; if,

as it sometimes happens, no such provision is made, you are withoot
remedy." Here in subsection (2) of section 226 the word "shall" ia uaod,

but subsection (1) gives the right to compensation where property ia

injuriously affected.

I am of opinion that where, a:i here, the major part, if not all, of the
damage arose from the negligeuce in the operation of the plant, and it

seems impossible to define any particular portion of the injury to the
lawful exercise of the powers given, the plamtiff is not precluded on the
facts in this case from recovering full compensation in the action which
he is compelled to bring in order to seek an adequate remedy.

The fourth heading as quoted above from Cripps "that the damage
of loss must be occasioned by the construction of the authorized work!:

and not by their user," may not have full application to the present caae
Mnd.'i- the Municipal Act, but if it has, the damage here was oceaaioBed
'y the user of the plant and might under that heading not be protected
hy the statute.

For authorities beaiing upon this case see MeredithV Municipal
Manual, 24, 25, 353.

As to the weight of evidence in a case of this kind, see Great Central
Railway v. Doncaster, Rural District Council, 15 Local Government Be-
ports, 1917, Part 1, page 813. This was a case of sewage refuse. A large

number of witnesses for the plaintiff stated that the smells were danger-
i^us to health. An equal number of witnesses for the local authorities

.swore that the smells were not serious and not detrimental to the pufoiie

health, and that they had greatly diminished or ceased altogether since

the tip had been covered by a layer of earth. Held, that where, aa in

Ijainbridge v. C:hcrtsey Urban District Council, 13 L.G.R. 836, a BtronK
•weight of reliable, positive evidence is produced by the plaintiff, such
evidence cannot be set aside by reason of mere negative testimony on Uie
part of the defendants. Here the plaintiff's evidence was to my mind
overwhelming against the evidence nffered by the defence.

In the present case the defence under the statute fails, in my opinion,

bccau.se (1) the requirements of the statute in regard to by-law and
sanction by the Board of Health were not complied with; (2) the damages
sufTered by the plaintiff were caused by the defendants through their

negliirencc; (3) that while the evidence is conclusive that the plaintiff

FutTered damages, it is impossible to say if any portion of such damages
nocessarily resulted from the exercise of such powers.

the appeal should be dismissed with costs.
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:

I »grer.

Hon. Mr. Justice Maclaren says

:

This ii) an appenl from a judgment of Mulock, CJ., Ex., rendered
on the 29th of January. 1918, whereby ht held that the City of Toronto
had iM-oatofl a nuisance by the p.itablishmcnt and operation of a Mwage
plant in the vicinity of Aahbridge's Bay near the property of the plain-
tiffs, and rondomned the city to pay the plaintiff $6(H), or such other sum
uf. miffht be ordered in case oi' u reference; the city to hav.' until May
1st, 1918, to abate the nuisance.

I quite agree with the findings of the learned Ch'-'f Justice upon the
mass of evidence brought before him, and I do not see how he could have
round other%vi8e. The neglect of the city in not repairing the broken
waste pipe and in allowing the enormous escape of fetid sewage seems
to bo ine.xplicable.

There is in addition what I consider to be even u stronger ground,
and which does not appear to have been brought to the attention of the
learned Chief Justice, .''•ich a work comes under the provisions of sec-
tion 94 of the Public Health Act, R.S.O. Ch. 248. It has not been shown
that the provision.'! of this .Act were complied with, and no by-law of the
City Council oi-dei-ing it has been produced.

I am consetiuently ol opinion that the appeal should be dismissed.

The time for the abatement of the nuisance should be extended to
the 1st of March, 1919.
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:

I •««• with my brother Clute in hi» analy«ii« of the ovidrnco in this

csM. This sewage diipoaal work may have Wn dono and maintp nod

in the way described therein under the pressure of noios.sity and \.itli

every desire to minimize its unpleasant results. But whilt- n-coKniieinK

this, the Court is bound to enquin- why the provisions of the Puhlii

Health Act were not followed; or, if followed, why that fact was not

properly proved.

I regard that Act (R.S.O. 1914. ch. 218, sec. 91) as intended to mc '!-

fy the usual powers of a municipality with repaid to n system of mwaui-

or of sewage disposal by making the appioval of thi Provincial Boanl

of Health a prerequisite to their px( rcisc. Before that approval is jiivcii.

the Board is charged with the duty of ascertaining whether the system

"is calculated to meet the sanitary requirements of the inhabitants ot

the municipality and as to whether such system of sewerage is likely to

prove prejudicial to the health of the municipality, or any other munici-

pality likely to be affected thereby."

It is also empo'vered to make suggestions and impose conditions in

regard to the construction of the system "or the disposal of sev.aKp

therefrom as may be deemed necessary or advisable in the public interest."

The work cannot be proceeded with until approved of, and no cliani:

in the construction of the system or disposal of the sewage then from is

to be mad- "without the previous approval of the Board."

While tn. Board may modify or alter the term and conditions wltieh

it has laid down as to the disposal of the sewage, its decision, svliilc

standing, is final and the duty of giving effect to it is directly laid on the

municipal coi-poration itself as well as on its oftirers.

This very reasonable and extremely simple nuthod of profeedin!: puts

the responsibility upon the Provincial Board of Health, where i' properly

belongs. It supplies the corporation with an answer to complaints, ln'-

causo the statute declares it to be the duty of the corporation to give

effect to the decision of the Board. There is also eliminated the nied for

considering whether the corporation has adopted the best system, because

the exact proposals are required to be set out op plans and spei-ifications

which the Board may modify, and the execution of which may l>. -subject

to conditions imposed by the Board in the public interest.

It is not to be presumed that the Provincial Board of H'alth would

proceed with its enquiry without somo notice to tho.s.' iiiiinediately c-on-

remed from the point of view of health— or < ' execution of the

plans so approved prevent the work being om ilune in t!ie i-xer-

cise of the powers of the corporation.

The provisions of sec. 97 of the Public Hcau. .^ct iripos" tlic rmlher

duty of such proper repair "as may be necessary for the protection of

the public health." In this respect want of repair was proved .sufficient

to justify the judgment under appeal.

Having failed to comply with these provisions, the appellants uiinf.

in my judgment rely upon statutory authority justifying the acts com-

plained of.

I think the appeal should be dismissed, but the time

nuisance should be extended till the 1st of .March, 1919.

for al);itiii« the

mm




