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DOMINION LAW REPORTS

HILL v. FRASER
Vberta Supreme Ce Hyndman, J September 5, 1914,

1. LANDLORD AND TENANT (§ 111 D110 DISTRESS FOR RENT—STIPULATION
10 KEEP UP STOCH ENFORCEARILITY I NJUNCTION

A provision in a leas hereby the tenant, a retail merchant, binds

mself P oon th n t all times
er four months” rental under distre vill not be s en
ed by tl irt. and tion restraining the tenant from re
ueing h will be refused on the ground that the court wonld
wry to pract thereby e iming to superintend the execution

of the stipulation from day to day during the tenaney

Phipps v. J 18871, 56 L1, Ch, D, 550, applied.]

\rrevicarion for an injunetion restraining the defendant as

tenant from redueing his stock of goods below a four months’
rental, $1,200,

The application was dismissed

C. A Grant, K.C., for plaintiff

N. W, Field, for defendant

HyNpMAN, This is an action for an injunetion restrain
ing defendant ‘rom removing the goods and echattels from his
premises or from selling or otherwise disposing of the same ex
cept with respeet to any surplus he may have at any time over
and above sufficient to pay four months’ rental equivalent to
1,200, under distress and for an order compelling the defendant
to keep goods and chattels upon the premises leased so as to be
sufficient to pay four months’ rental provided for in the lease

It appears that the plaintiff’ leased to the defendant and one
A. D. Berry a portion of the ground floor of the building situated
on lots 22 and 23, river lot 6 in the City of Edmonton, aceording
to plan E and known as 621 First St., for a term of two yvears
from April 1, 1914, at the annual rental of $3,600, payable in

monthly instalments of $300 cach in advanee on the 1st day of

118 p.L&
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Dosmixion Law Reports. (18 D.L.R.

every month. Subsequently the plaintiff agreed to release the
said Berry and to aceept the defendant alone as his lessee.

The defendant at the present time is in arrears of rent and
it is alleged that he proposes to vacate the premises and remove
the goods and chattels therefrom and that he has not kept on the
premises a sufficient quantity of goods and chattels to satisfy a
possible distress warrant for at least four months’ rent. On
August 22 last an interim injunetion was granted by the Maste
in Chambers restraining the defendant until September 2 from
removing the goods and chattels from the said premises. A
motion is now made by the plaintiff for an order continuing the
injunetion until trial,

Counsel for defendant raised, amongst others, the following
objeetions, (1) that the plaintiff was himself, in fact, a sub-lessec
and that his demise to defendant exhausted the full term of his
own lease, and, therefore, having no reversion in the property
was not entitled to distrain for arrears of rent, thus rendering
the elause in the lease ineffeetive; and (2) that even if he had
the right of distress, an injunetion should not be granted in a
case of this nature on the ground that it would be equivalent t
an order for specifie performanee and would mean that the Court
would have to exercise continuous superintendence over the busi
ness of the defendant to see that the injunetion was complic
with. It appears that the defendant is a retail merchant, whos
stock-in-trade and the value thereof varies from time to time i
the usual course of the business of a retailer.

I do not think that this is a proper ease in which to grant m
injunetion for the reason that it practically amounts to an ord
compelling the defendant to cease doing business in case his stoc
fell to $1,200 and for finaneial or other reasons he was unable t
increase it. It eould never have been intended by either of th
parties that such would be the effeet of the clause in the leas
under consideration. My opinion is that the only remedy (i
any) under this particular clause would be the right to termina
the lease for breach of covenant, but not that the lessee shoull
be prohibited from doing business as a retailer. The agreement
was to keep upon the premises sufficient goods to answer a d
tress for four months’ rent, and what is really being asked
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18 D.LR.| HiLu v. FRASER,

is an order for specifiec performance compelling defendant to
carry out the term of his agreement to keep his stock up to a ecr-
tain standard. The case of Phipps v. Jackson (1887), 56 L..
('h. D. 550, seems to me to be exaetly in point. There the tenant
agreed **at all times during the tenaney to keep a sufficient stock
of sheep, horses and cattle.”” The tenant threatened to dispose
, of all his stock and effeets and widely advertised his intention so
to do, and an injunetion was asked for restraining him from al-
lowing the farm to remain without a proper and sufficient stock
of horses, cattle, ete.  Stirling, J., refused to grant the injunetion
on the ground that it would virtually mean that he would have
to superintend the exceution of this particular stipulation during
the remainder of the tenaney and that this was contrary to the
practice of the Court, and that the Court will not undertake to
superintend the performance of a series of continuous aets.
The facts here appear to me to be analogous to those in the
case cited and the application falls within the rule referred to.
As I have come to the eonclusion that the injunetion should
not be granted on the 2nd ground raised by counsel for defend-
ant, 1 do not deem it necessary to consider the first objection.

The application is, therefore, dismissed.

Application dismissed.

HOLMESTED v. ANNABLE.
Naskatehewan Supreme Court, Newlands, J.  June 17, 1014,

1. CORPORATIONS AND COMPANIES (§ IV G—126) —OFFICERS

DIRECTORS—
FIDUCIARY RELATION—LIQUIDATOR—RECEIVER,

A liquidator under the Companies Winding-up Act, R.S.S, 1009, ¢h,
78, may legally sell his company’s property to a direetor in t
sence of a shewing that the fiduciary relationship between the com
pany and its directors, which is priméd facie determined by sub-sec
5 of see. T of the Act, was actually kept in foree. ;

CORPORATIONS  AND  COMPANIES  (§ IV G—126) —OFFICERS—FIDUCIARY
RELATION—LIQUIDATORS—RECEIVERS,

Sub-see. 5 of sec. 7 of the Companies Winding-up Act, R.S.S,
ch. 78, under which all the powers of a company’s directors ¢
less the company itself or its liquidator may otherwise
operates to cancel the fiduciary relationship previously existing be
tween the ecompany and its directors,

1909,

ActioN by a transferee of the interest of a director of a
sompany in certain of its property which the director had pur-

ALTA.

8.C
1914

v.
FRASER.

Hyndman, J

Statement




DoyiNion Law ReporTs, 18 D.

[18 D.LR.

SASK.  chased for his own use and benefit, the defence disputing the ary ¢

,; C right of a director to make such a purchase on the ground of prevel

{ 1014 fiduciary relationship. the 1i

E HOLMESTED Judgment was given for the plaintiff, Ti

¥ i the p

4 ANNABLE, Willoughby, Craig & McWilliams, for the plaintiff, him £
'

i Newlands, . Newranps, J.:—The defendant purchased the property of W

the Moose Jaw Nursery Co. from W. W, Davidson the ligui- gistra

{ dator of the eompany for the sum of %15,000. At the time of eier
this purchase Malcolm J. McLeod, J. A. Killough and W. Doree [
entered into an agreement with Annable to hecome parties with by th

| him on eertain promissory notes which were given to enable made

| Annable to pay off’ certain debts of the company, the payment ten af

of which was part of the consideration of the company’s pro- of thi

! perty in consideration of which Annable agreed to eive them an vised
! equal interest in this property with himself. MeLeod assigned
] his interest to the plaintiff, who brought this action to recover

McLeod’s share of the proceeds from Annable. The defence was Annota

that Annable had made a settlement with MeLeod and that An

4 there was no sufficient memorandum to satisfy the Statute of Woiit 0

i Frauds. After hearing the evidenee, I held that no settlement .IT;.]\,,‘.

had been made with MeLeod and that the Statute of Frauds was Bank o

# not a defenee because the agreement in question was not an Who re

!' agreement for the sale of land but an agreement to share the ;Il‘;v‘.l:g“;

profits, and, therefore, did not come within the statute, woings

(‘. I, however, reserved the question as to whether the agree- and Mi

"' ment was a legal one, Anmable and the other parties mentioned ;'I'W'I'I':‘”'

having been directors of the Moose Jaw Nursery Co. [Upon whiros

consideration I do not think the fact of their having been dir the pre

i cetors aflects the agreement between them or the sale to Annable. Ch.D, ¢

The company was in liquidation and by sub-see. 5 of see. 7 of the ‘i'l'“\“;.'

Companies Winding-up Aet, it is provided: teet it

Upon the appointment of liquidators all the powers of the directors o o

I hall cease except insofar as the company in general meeting or the liqui- il _”

'. dators may sanction the continuance of such powers, :"":::I(ln:;

No evidence was given that the powers of the directors hal of proj

been continued, and therefore, I think there would be no fiduei- & maté

special
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ary relationship between them and the company and nothing to
prevent them from purchasing the assets of the company from
the liquidator,

The plaintift is therefore entitled to recover one quarter of
the profits made by Annable upon the property purchased hy
him from the ligunidator. Evidence of the amount of this profit
was taken at the trial and I refer this evidence to the Loeal Re
gistrar and direct him to take an account of the profits and to
enter judgment for the plaintiff’ for his interest in the same.

I cannot in this action decide the question which was raised
by the liquidator in giving his evidence that a!l the profits
made by Annable ovi

15,000 was to be paid to him. The writ-

ten agreement does not shew this. [ will, however, grant a stay
of thirty days to enable him to bring an action if he is so ad-
vised,

Judgment for plaintiff.

Annotation—Receivers (§ I B—10)—When appointed.

An annotation on “When re rs may be appointed” mmports a fore

word on the distinetion between *re

rivers” and “liguidators™ and “man
agers.,”  The term “liquidator” in the Imperial Act is in a limited sense
construed to include a “receiver” under some cireumstances: Re English
Bank of the River Plate, [1892] 1 Ch. 391, A “receiv

means, a person

who receives rents or other income, paying ascertained outgoings; but he
of buying and selling or any
thing of that Kind: he merely takes the ine

goings, while a “man

does not manage the property in the se

me and pays necessary out

ger” earries on the trade or business: Re Wanchester
and Milford R, Co., 14 Ch.D, 64

in the same position as a “receiver,

A “receiver and manager” stands

but the former has a larger scope than

the latter and is empowered to carry on the business of the company,
wl

as a “receiver™ ix merely authorized to take possession and protect
the property which comes into his hands: Manchester v. Milford R. Co.. 14
Ch.D, 645; Parker & Clark on Company Law (1009), p. 282,

A “receiver” or a “receiver and manager” as an officer of the Court is
appointed by the Court to take possession of certain property and to pro
tect it for the benefit of the parties interested therein: Parker & Clark
on Company Law (1909), p. 282, The appointment of a “receiver” is
not a mere matter of diseretion, but the party asking for such an appoint
ment is, in a proper case, entitled ex debito justitiac: Parker & Clark on
Company Law (1009), p. 283. Where a liquidator already in possession
of property

is, by the Court appointed receiver also, such appointment is
a matter of discretion and the Court of Appeal will not, except under
special circumstances, interfere with this discretion: Giles v. Nuthall, W,

e
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Annotation (continued )—Receivers (§ I B—10)—When appointed.

N. (1885), 51; Parker & Clark on Company Law (1909), p 283 A “re
r,” appointed by the Court is not an

ceiver,” or a “receiver and man
vinted out of Court he is an agent and
155, and

agent, but a principal; when ap
not a principal: Riviere on Receivers and Managers (1912), p
idum sent to tenants by a landlord directing
itself, constitute

cases there cited. A memo
them to pay their rents to a third party will not, of
" of such rents or confer upon him any powers

such third party a “receiver
). 2 Moore &

of a
Se. 756: Riviere on Receivers and Managers (1912), p, 191 The first
weially on mort
& 24 Viet.

ch. 145 A discussion of the provisions relating to receivers in that Aet
pp. 193 to 200 of

to distrain: Ward v, Shaw (1833

receiver” or a power

statutory powers of appointing a receiver conferred
Imp. Statute 2!

gagees were ereated by Lord Cranworth’s Act

and in the Conveyancing Act 1881 will be found at
Riviere on Receivers and Managers (1912)

Where a receiver is appointed out of Court under any power in that
behalf contained in any document, the powers of such receiver will depend
on the document creating the power of appointment read with the appoint
(1912), p. 190

ment itself: Riviere on Reeeivers and Managers
Act a receiver may be

Since the passage of the Imperial Judieature
5, sub-sec. 8 of the Act (eh. 66 of statutes 1873) in

appointed, under sec,
appear to be “just and convenient™ that such ap
ring that formerly
H Ch.D

cases in whieh it shall
pointment be made, the power thus econferre
possessed by a Court of Equity: Anglo-Italian Bank v. Davies

enla

275.
Ihis provision of the Judicature Act has been adopted in nearly all the

provinees of Canada: See the Judieature Ordinance of the North West

Territories, see. 10, sub-sec. 8 (NJW.T, 1905, c¢h. 21): RSNS, 1900, ¢h

155, sec. 19, sub-sec. 9; Ont. Judieature Act of 1881, see. 17, sub-see, 8
R.S.0, 1807, ch. 51, see, 58, sub-see, 9, 3 Geo. V. (Ont.), ch. 19, RS0
1914, ch. 56; R.S.M. 1902, ch, 40, see. 39, sub-see. o; RSM. 1913, ch.
16: RSS, 1909, ch . see, 31, sub-see, 8: Laws Declaratory Aet, 1S
1911, ch, 133, see. 2, sub-sec. 20,

Although receivers are more readily appointed than before the passing
of the Judieature Act, and certain inconvenient rules formerly observed
e been relaxed, yet the principles on which the jurisdiction of Courts
Chancery rested are still applied: Holmes v, Millage, [1893] 1 Q.B. 551

re

of
The Ontario Judicature Aet does not confer jurisdietion to appoint

ceivers in eases where previously no Court possessed power to do so:
O'Donnell v, Faulkner, 1 OLR. 21. Such Act was intended to confer on

ssignation of equitable juris

all Courts that jurisdietion which, under the ¢
dietion, was previously exercised by Courts of Chancery: Re Asselin and
Cleghorn, 6 O.LR. 170,  And the power thus conferred is not an arbitrary
or unregulative one: Harris v. Beauchamp, [1804] 1 Q.B. 801. Under the
Judicature Act, the rule is that a receiver will he appointed whenever
is just and convenient; or where it is practicable and is required in
3. But a re

it
the interest of justice: Edwards v, Picard, [1909] 2 K.R, 9

ceiver will not be appointed unless the party requesting it makes out a

18
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Annotation (continued ) —Receivers (§ I B—10)—When appointed.

primé facie title to or interest in the property in dispute: Leney & Son v.
Collingham, [1908] 1 K.B. 79: Whitley v. Challis, [1802] 1 Ch. 64; o1
unless the probabilities are that the appointment will be effectual and use
ful: Edwards & Co, v. Picard, [1909] 2 K.B. 903 : Wills v, Luff. 38 Ch.D. 197

Wercantile, ele Trust Co. v, River Plate, ete ‘o [1892] 2 Ch, 303;

Re Knott End Railway Aet, [1901] 2 Ch, 8. And a receiver will not be ap
pointed unless it is reasonably certain that benefit will follow therefrom
Re Asselin and Cleghorn, 6 OLR, 170, A receiver of the tolls of a com
pany will be appointed at the suit of

city that has, under statutory
authority, lent the company money in the form of city debentures, the

city having redeemed the debentures and proeeeded against the company
to compel payment, or to foreclose its interest under its act of incorpora

tion: Brawtford v. Grand River Nav. Co, 8 Gr, 246, The powers of th

Courts in the several provinees of Canada in respeet to the appointment

of liquidators, receivers and managers are, in the main, now regulated hy
statute,

In mortgage cases

Sinee the Judieature Act a receiver will be appointed of property which

is subject to both a legal and equitable mortgage, althongh mixed, and th

whole comprised in one security: Pease v, Fletcher, 1 Ch, D. 273, Without

making a prior mor

e, who has the legal title, a party to the pro
ceedings, a receiver will b

appointed at the instance of an equitable mort

* where a mortgagor is in possession of encumbered property, irrespee
tive of the sufficiency of the security: Aikins v. Blain, 13 Gr, G46. Like
wise a receiver will be appointed where a mortgagee is prevented by the
mortg

v from taking possession under his mortgage: Truman v

grave, 18 Ch. D. 547; or where a first mortgag

in whom an equity of
redemption is vested, has eut and removed timber from the land to a val

greater than the amount due on his mortg a receiver will be ap

Nteinhoff v. Brown, 11 Gy
114, On the question as to when a receiver of railway property will he

pointed at the instance of a second mortg

appointed at the instance of bond or debenture holders, attention is

called to a few cases: Lee v. Vietoria R, Co.. 20 Gr. 1103 Grey v. Manitoba
& NWLKL Co, 11 Man, LR, 425 Allan v. Manitoba & N.W.R. C'o.. 10 Man
L.R. 106,

Estates of decedents and trust estates

A receiver of an estate may be appointed where an executor has been
guilty of mismanagement, or a breach of duty: Re Beaird (Ont.). 9 D
842: Meacham v. Draper, 2 Gr, 316;
teetion of an infant’s interest in an estat

or when necessary for the pro

Re Beaird, supra; or where
there is no one in charge of an estate, the exeeutor residing without the
jurisdiction and ignoring the Surrogate Court Order for an accounting:
Re Beaird, supra; or where it is charged that an executor is guilty of
maladministration, is insolvent and has made an as ignment for the bene-
fit of his ereditors, notwithstanding maladministration is denied. and it

is claimed that his insolvency was not the reason for the assignment :
Harrold v, Wallis, 9 443,
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Annotation (continned )—Receivers (§ I B—10)—When appointed.

A receiver of a trust estate will be appointed if a trustee commits a
breach of trust: Grand Council  Provincial Workwen's  Association v,
Melherson, 8 DLR. 67

i
an action for the benefit of a trust estate, which has nearly expired,

1 or where a trustee unreasonably refuses to bring

there is nothing to do but wind it up: Garesche v, Garesche, 4 B.CR

eral charge that an

But a recciver will not be appointed on a

is committing waste on the property of an estate where no spe

are shewn: Newders v, Christie, 1 Gr, 137,

Receivers in equitable erceution cases,

at the instance of a judgment cre

A receiver is frequently appointed
ditor in order to reach a debtor’s equitable interest, not subject to the
usual legal process,

A receiver of the salary of a school teacher not under contract with

o appointed: Fisher v, Cook, 32 N.S.R. 226

the government, may |

COZOFF v. WELSH
British Columbia Supreme Court, Morvison, J Hay 20, 1914

. MASTER AND SERVANT (§ V—340) —B.C. WORKMEN'S COMPENSATION ACT
—PROCEDURE-—APPEAL—ERROR OF FACT,

The right of appeal to a Judge of the Supreme Court from an errone
ous finding of fact by an arbitrator under the Workmen's Compensa
tion Act (RSB.C. 1911, ¢h, 244) is not taken away by see, 4 of the
2nd schedule of the Aet,

[ Disourdi v, Sullivan Group Mining Co. 14 B.C.R

241, followed.]

Arrean from the award of Iis Honour Judge Melnnes as
arbitrator under B.C, Workmen'’s Compensation Aet.
The appeal was allowed and award sent back to assess com-

pensation.

Alerander & Sears, for plaintiff,
Ritchie, K., for defendant.

MogrrisoN, J.:—The elaimant appellant alleges he strained
himself whilst performing his work as employee of the defendant,
with the result that a hernia developed rendering him unfit to
continue his work. e was removed to the hospital and in due
course a surgical operation performed. Upon his recovery, he
invoked the provisions of the Workmen’s Compensation Aet and
His Honour Judge Melnnes was appointed arbitrator, who hav-
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ing heard the evidenee declined to award the plaintiff any com-
pensation, holding that he was not satisfied that the hernia was
not present at the time the elaimant strained himself (if he did
strain himself as alleged).

I have read the evidenee very earefully and 1 eannot, with
respeet, comprehend what justitied the learned arbitrator to form
such an opinion. There is no evidence of a pre-existing hernia,
or any condition which would support the contention that a
hernia had existed and that it was aggravated by the strain,
which, aceording to the only evidence given, had taken place.
In the case of Smith v. Dunlop « Co. Lid., quoted in the Medical
Annual, 1913, the plaintiff, in helping to replace a derailed
huteh, strained himself with the result that a hernia developed,
ineapacitating him from work. It was admitted or proved in
evidenee that that hernia existed prior to the strain which ag-
gravated it.  Compensation was awarded and on appeal the
judgment was affirmed. This case was decided in the Court of
Sessions, Scotland, October 18, 1912, The objection was urged
by Mr. Ritehie, K.("., for the respondent, that the appellant is
confined by sce. 4 of the 2nd schedule to the Workmen'’s Com-
pensation Act to a submission hy the arbitrator of any point of
law and that an appeal does not lie. But the ease of Disourdi v.
Sullivan Group Mining Co., 14 B.C.R. 241, decides otherwise.
There is also the case of Lee v, Crow’s Nest Pass Co., 11 B.C'R.
323, which, apparently, points the other way. But the very
meagre report of that case makes the deeision, in my opinion,
useless as a guide. The award will be sent back for the arbitrator
to assess the compensation to which I hope I am right in saying
the plaintiff is entitled. The plaintiff will get the costs of this
application.

Appeal allowed.
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TORNEY v. McNEIL,
Naskatchewan Supreme Court, Lamont, J. June 9, 1914,
1. Bis Axp NoteES (§ 111 D—79) —TRANSFERS WITHOUT ENDORSEMENT—
EFFECT OF DELIVERY—ONUS OF PROOF,

Where the plaintifl suing on a promissory note is not the payee or
Y

endorsee, the onus is on him to prove that he is the holder if deliv
to him is disputed by the defence.

AcTioN on a promissory note upon which the plaintift does
not appear as payee or endorsee, involving the plamtiff’s bur-
den of proving delivery.

Judgment was given for the defendant.

J. A. M. Patrick, K.C., for plaintiff.
F. Wilson, for defendant.

LamonT, J. :—This is an action upon a lost promissory note.
The defendant, on or about August 24, 1911, executed a promis-
sory note for $2,000 in favour of Morrell & Co. Ltd. The note
was given for shares of the capital stock of the company. The
name of Morrell & Co. Ltd. was afterwards changed to Morrell
Manitou Mineral, Ltd., and the note in question was endorsed
by Morrell & Co., Ltd., and became the property of Morrell
Manitou Mineral, Ltd. This company, desiring an advance
from the Bank of B.N.A., endorsed the said note in blank and
pledged it with others as collateral security to the bank for the
1

ank to 8. H. Green, its Winnipeg solicitor, with

amount advance

The note not bheing paid at maturity, was

handed by the
instruetions to sue in the name of a nominal plaintiff. Green
sent the note to Messrs. Pickett & Schull, solicitors, of Moose
Jaw, who brought action on it in the judicial district of York-
ton in the name of the plaintiff, Mes Pickett & Schull re-
turned the note to Green, but whether before or after the action

was commenced does not appear. On November 20, 1913, Green
dictated to his stenographer a letter addressed to Messrs. Liv-

ingstone & Wilson, of Yorkton, asking them to act for him in

the action, and stating that he enclosed the note. He handed
the note to his stenographer, who says she enclosed it with the
letter and mailed it. Mr. Livingstone received the letter in due
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18 D.LR.| TorNEY V. MCNEIL,

course of mail; but, as his firm had been retained by the de-
fendant, he replied saying they could not act for the plaintiff,
and also stating that the note had not been enclosed in the let-
ter. At the trial he was ealled as a witness, and he stated that
he opened the envelope himself and that there was no note
enclosed therein. Careful search has been made for the note,
but it eannot be found. The defendant resists the ciaim on two
grounds: (1) because the note was obtained by fraudulent mis-
representation, and (2) because the note was not endorsed or
delivered to the plaintiff and he was not the holder thereof.
On the evidence 1 find that Morrell and his agent MeDonald
represented to the defendant that from the beginuing of the
year 1911 until the day they interviewed the plaintiff, August
24, the company had done business to the extent of $80,000,
and that the defendant made an application for stock in the
company on the faith of that representation. The representa-
tion was not true. According to the evidence of the liquidator,
the company from its inception until it went into liquidation
on March 1, 1913, did a total business of $3,830.48. As Mor-
rell was managing director of the company and actually con-
ducted its business operations, he must have known the repre-
sentation to be untrue when he made it. I thereforc find that
the note was obtained by fraud. Morrell took this note and
other notes received from selling stock in the company amount-
ing in all to $22,555, and pledged them to the bank as security
for an advance of $10,000. This was in December, 1911, before
the note in question became due. It is not shewn that the bank
had any knowledge of the fraud by which the note was obtained,
or that there was any defect as to the company’s title thereto.
The bank therefore became the holder in due course, and to the
extent of the moneys still remaining unpaid for which the note
was pledged as security is entitled to recover. The defendant,
however, contends that, notwithstanding the fact that he may be
liable to the company he is not liable to the plaintiff, because
the plaintiff has failed to shew that he is a holder of the note,
and that he is therefore not entitled to sue. The contract en-
tered into by the defendant when he signed the note, if ex-
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panded into words, was that he would, at the maturity of the
note, pay the amount thereof to Morrell and Co., or to any other
person who might be the lawful holder thereof under an en-
dorsement from Morrell & Co. Alcock v. Smith, [1892] 1 Ch.
238 at 264. A holder may sue in his own name, A ‘‘holder”
means the payee or endorsee of a note who is in possession of it
or the bearer thereof, and **bearer’’ means the person in posses-
sion of a note which is payable to bearer. Bills of Exchange Aet,
see. 2. A note is payable to bearer when it is endorsed in blank
and delivered to him. 1f, therefore, a note is endorsed to a person
for collection only, or is endorsed in blank and delivered to
him for collection, he may sue the same in his own name al-
though he has no beneficial interest in the note. The plaintiff
was neither the payee nor endorsee of the note. To entitle him to
he considered as the holder thereof he must have been the bearer,
that is, it must have been delivered to him and he must have had
possession of it either actual or construetive. There is not a
particle of evidence that the note was ever actually in the plain-
tiff 's possession, or that he had ever seen it or heard of it, or in
faet, that he was aware that the action had been hrought in his
name, IHe therefore, so far as the evidence before me shews, did
not have actual possession of it. Can it be said that he had con-
structive possession? A person has constructive possession of a
note when it is in the actual possession of his servant or agent
on his behalf. Maeclaren on Bills, Notes and Cheques, p. 24.
The note was not in the hand of his servant or agent, unless
Messrs. Pickett & Schull, who issued the writ, ean be said to be
his agent. They received the note as the agents of the Winni-
peg solicitor of the bank. They could only become the agent of
the plaintiff by making him aware of the existence of the note
and obtaining his consent to become the holder thereof and his
authority to sue. None of these have heen shewn. The bring-
ing of the action by the solicitors raises no presumption of de-
livery to the plaintiff. They may have followed the instructions
of the bank and sued in the name of a nominal plaintiff. The
returning of the note to the Winnipeg solicitor supports this
view; and in the letter of November 20, to Messrs. Livingstone &
Wilson, Mr. Green expressly stated that Messrs. Pickett & Schull
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were acting as his agents in the matter. Where the plaintiff is
not the payee or endorsee, and the defendant alleges that the
note was not endorsed or delivered to him, the onus is on the
plaintiff to prove that he is the holder thereof before he is en-
titled to sue in his own name. This onus the plaintiff’ has not
discharged. There will therefore be judgment for the defendant

with costs.

Judgment for defendant,

RAFFAN v. CANADIAN WESTERN NATURAL GAS CO.

Hberta Supreme Court, Harvey, CJ., Stuart and Simwmons, J.J,
June 27, 1914,

Lo NEGLIGENCE (8§ T B—3) —DANGEROUS AGENCIES—STATUTORY AUTHORITY
TO LAY GAS PIPES, HOW LIMITED,

» and con

inst therehy
g the public health or safety is not pleadable by the de
fendant company in an action against it for damages for failure to
control the dangerous substance where the company has violated sueh
provision,

[ Midiwwod v, Manchester, [1905]
London Hydraulie, 83 KB, 13
Hat. 1T ALR. 200, disti ished.]

2 KB, 597, and Chaving Cross v,
referved to: Purmal v, Medicin

2, NEGLIGENCE (§ T A—4a) —LAYING GAS PIPES—BREACH OF STATUTORY DUTY

—RULE IN CONSTRUING SUCH STATUTES,
Statutory anthority given a defendant company to locate and con-
struct gas pipes in a municipality with a provision that the work must
be done “so as not to endanger the public health or safety” is con-
strued to mean that no such danger shall ensue without regard to time,
upon the principle that such provisions are given a liberal construetion,
| Midiwood v, Manchester, [190, 7, referred to; Purmal v,
Wedicine Hat, 1 ALR. 200, disti

ApreAL by the plaintiff from the trial judgiient dismissing
his action in damages for personal injury suffered while testing
for gas near pipes laid by the defendant company, the defence
being statutory exemption from liability in the absence of negli-
genee,

The appeal was allowed and a new trial, limited to exelude
the issue of negligence, was directed,

Howard W. MacLean, for plaintiff, appellant.
J. Craig Brokovski, for the defendant, respondent,
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Hagvey, . I'he defendant company is one to which the
provisions of the Ordinance respeeting water, gas, eleetrie and
phone companies, bein 103 of 1901, applies. Under s
> of the Ordinan no such company shall be entitled to the

t of the Ordinance until it has obtained the consent ol the
municipality within which it operates.  Subject to certain b
s of, and agreements with the eity of Calgary, the defendant
has laid pipes and supplies natural gas throughout that ecity
I'l ity authorit ound gas in its conduits on the streets near
re tl ipan pipes were laid which apparently eame
the pipn I'he plaintiff, an employee of the eity, while
testin or gas in one ol these conduits eaused an explosion from
hieh he suffered injury, the damages from which he seeks to
n this action I'he ea was tried with a Jury and t
i trial Judge direeted the jury that the defendant wa
not lable in the absen of negligened He directed them (
on t 1th e of the plaintiff’s contributory negligene No
question re asked the ju but the verdiet was: “*we find the
fant company not guilty,”” and upon this verdiet the
I, In view of the eharge there ean be no doubt
that tl erdiet means that the jury found no negligence estab
rainst the defendant and it was so recorded. The plain
til objected to the trial Judge’s direetion and contended that it
was not necessary for his case to prove negligence, but that, o
the other hand, 1t was sufficient for him to shew that the injury
from the escape of the defendant’s gas, because being
langerous substan it was ineumbent on the defendant to
ontrol it and if it failed it would be lable for the damage 1
ulting, upon the prineiple established by the leading case o

Bylands v. Fletcher, LR, 3 H.L, 330, 19 LT, 220, This is on
of the main grounds of the appeal

Ohjection is taken that this ground is not open to the appel
lant as the action is one for negligenee [ think this objection
cannot he sustained.  Whether the ground is distinetly raised
on pleadings or not, it was certainly raised on the trial and dealt
with as part of the issue. The answer that the defendant makes
is that the defendant was aeting under statutory authority and

is, therefore, liable only in case of negligence in accordance witl
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18 DLR RAarraN v. Can, West, Narvran Gas Co.

the decisions in numerous cases, one ol which: C.P.R. C'o. v. Roy,
19021 A.C. 220, 71 L..P.C. 51, s of the highest authority for
this Court

It happens, however, that the statutory authority to which

I have referred (el

105 of 1901) contains the following pro

VISIONS

or water works
or eleetrie or telephone system and all apparatus and appurtenances there

" s not to endanger the public health or safety

It is therefore apparent that the statutory authority is |

d and if the company has gone heyond the limit, it is without
stututory authority and therefore would not come within the
principle of the eases referred to, Upon this point, this case ap
pears to me undistinguishable from Midwood v Manchester,

1905 2 KB, 597, 74 LALQUS. 884, and the very recent ease of
Charving Cross v. London Hudraulic 1913 3 K.B. #42, n

ported in the February, 1914, number of the Law Jou

ports, 83 L.J.K.B. 116 and affirmed on appeal last April and
reported in 30 L., 440, In hoth of these cases, the triction

on the defendants’ statutory authority was

mpa from 1

In the latter ecase, the pipes of the defendant, through no

Fault of 1ts own, broke and the water escaped and caused injury
to the plaintifi”'s eleetrie cables, and in the former by reason of

1 leakage of electricity through no negligenee of the defendant,

and a consequent formation of gas and an explosion thereof, the

plaintifl’'s zoods were destroyed

In both cases the Courts were of the opinion that a nuisance
had been ereated and the defendants having no statutory auth
Ority to ereate a nuisance came within the prineiple of Kylands
v. Fletcher, LR, 3 H.L. 330, and were liable p

irdless of the
absence of negligene Appellant’s counsel contends that the

defendant, in the ease at har, by not controlling its gas within

ts pipes so that it escaped in the manner shewn by the evidence,
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ereated a nuisanee, and is, therefore, liable without negligence
I am of opinion that in this case it is not a question of nuisanc
or no nuisance. It may be that what would endanger the publie
health or safety would be a nuisanee in some cases at least, hut
what is material here is not whether it is a nuisance, but whether
t endangers the publie health or safety. Respondent’s counsel
contended that see. 11 is only intended to proteet the publie and
that it does not intend to make the company liable to an in
dividual for a private injury, but only to the public in respeet

of publie danger

The true v , however, is, 1 think, that once the compan
endangers the publie health or safety, it at once ccases to have
statutor thority for its action and has therefore nothing to
support a defence to an action, hrought against it by anyone. |

have felt a greater difficulty, however, in coming to a conelu

sion as to ether the limitation could apply to the present cas
The section only provides that the compan shall locate and
onstruct ts works so as not to endanger the publie health o
safet) It sayvs nothing about maintenanc nd the question
! hether it intends to furnish m protection after th
orks are onece located and construeted. 1 ve, however, com
to onclusion on the prineiple that statutor provisions in
ing estriction for the benefit of the public upon a compan

( int musual powers should be liberally construed i
the publie interest, that the correet view to take of the seetio

is that it means to provide that the works shall be so located an«

constructed that no danger to the publie health or safety shal

ensue. without regard to time It follows that if danger to th

ty has ensued, the works were not qated and co

publie safi
structed so as to prevent it, sinee they did not prevent it. Thi
view also appears to me to be the one consistent with the tw
decisions | have referred to
In the restrictive provisions then under consideration,

vas direeted that the ecompany should be liable for “‘ereating
a nuisance, not for ““‘not preventing’’ or even for *‘ permitting
a nuisance, In both cases it was a pure accident which the cor

pany could not have foreseen or reasonably have provids
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moe against, yet the company was held liable because a nuisanee had AET‘_‘
ance arisen 8.C
ublie Some of the remarks of Collins, M.R., in the Midwood (o E‘_l_‘
, but Case, [1905] 2 K.B. 597, referrving to the reason for the limita- LAFFAN
: '
ther tion, seem to be as applicable to this case as to that. At pp. CANADIAN
unsel 605-6. he savs WESTERN
056, he say NATURAL
and - Gas Co
underlying the whole is a condition imposed for the protection of the pub
nm lie upon an undertaking of the Kind which is not vet in its final <tage of Harvey, C.4
spect levelopment and may involve wundi o visks which it would net l
fair to throw upon the public While on the one hand, the privilege is
conferred npon the defendants of laying down their mains and supplying
pan the eity with eleetricity, on the other hand their powers are fenced round
have ith a provision for the benefit of the publie, throwing the risk of any
t nuisanee that may be eansed by the exercise of those powers upon the
o to
ng undertakers,  Permission is given to the defendants to do the things pro
e I vided for, but if in doing them, the sion a nuisance they must hear
melu the consequences
case - :
Fhe case of Purmal v, City of Medicine Hat (1908), 1 AL
' an
i R. 209, decided by this Court, was cited as authority for the de
Ith o ’
fendant’'s contention
estion
In that case there was no question of restriction upon the de
r th ’ :
lant’s statutory authority such as is pointed out here upon
come
hich the whole foregoing argument is hased, and it is appar
ns i ”
ent, therefore, that it is no authority upon this point. Whether
npany
]l the defendant has exceeded its statutory authority hy reason
1wed §
of the terms of see. 11 is a question of faet to be determined hy
weetion =
1 the jury under proper directions from the Court and a new
M oanm .
hal rial will be necessary to determine that
shal
to 1) The issue of negligence having been determined in favour
0 It
locis of the defendant, that should not he an issue in the new trial,
d e
Thi The question, however, of whether the aceident was due to the
1 - : ~ . 1
ne t fault of the plaintiff is, of course, still to be determined. 1 be
1e tw :
would, therefore allow the appeal with costs, and direct a new ‘h:
trial from which the issue of negligence should be exeluded. T
10n, The costs of the first trial should follow the event of the second, iy
ating ¥
"y
itting STUaRT, and Simmons, JJ., coneurred with Harvey, (.J
e con
rovide Appeal allowed.
Pr

2—I18 D.L.R.
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DONALDSON SCOTT FRUIT CO ¢
Wa ba K I ( /. 0, 1914 d
(
Lstorren i« 8 By t CENCE—UORRESPONDENCE Sal
COMMISSION TRANSACTIO i
ntil ' 1 ¢ ] n
1 ran | n th ged purcha I
it incon th a pu onsistent with a comm 0]
transaction opera ) wl against the plaintifl, it appear
ing that su m were tacitly acqui n by th "
plair tl
n
Acrion for the purchase price of certain consignments ol I
ipple the defence 1 iz that the consignments were merely or
commission
The action was smissed I
H. E. Henderson, K.C., and . M. Matheson, for plaintifi
E. A. Cohen, for defendant '
" J The plaintiff’ sues for the pr of a quantit
of apples shipped by him to the defendant compa n the |
summer and fall of 1912, in pursuance of an alleged contra
f irchase made and entered into on his behalf as vendor |
other Joseph Donaldson, with the defendant’s mana

Paulin. The amount claimed is $6,061

Brandon, one D. |

balance elaimed to be still due on the st

ments made
1t

lhe plaintiff admits that Joseph Donaldson, who resides

Brandon, was his agent, and that he is bound by what he

in connection with the apple shipments. The plaintift h v

lives at South Zorra in the County of Oxford, Ontario. The the

fendant is a Manitoba corporation duly incornorated, w ne

head office at the city of Winnipeg and branches at Bran “‘

and other western points, and is the legal successor of the ) ter

Pherson Fruit Co., which latter company was re-organized 1 qu

der the name of the defendant company and its business

continued by the defendant ecompany without any change o

L. Paulin was the manager of the Brandon branch of the )

Pherson Fruit Co. and continued to be the manager at [""'
ron

place of the defendant company, and is now such manager
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Some time in the year 1912, the plaintiff’ elaims that his bro
ther Joseph Donaldson, acting as his agent, agreed to sell to the

defendant company, or its predecessor, the MePherson Fruit

r, some five or six cars of

(0., through D. L. Paulin, its manag

pples, at the price of $2.75 per barrel, f.o.b. point of ship

I

went in Ontario, and a little later on a large gquantity of winter
apples at the same price, the total quantity of fall and winter
apples to be between 25 and 30 cars. The defendant denies
that there was any agreement by it to purchase, or that it did

purchase, the apples in question: but merely made an arrange

ment to handle the plaintiff's apples on commission

The bargain, whatever it was, was made by Joseph Donald
801 | Paulin in the city of Brandon by word of mouth only
here is no writing of any kind to evidence it, and there is a
lireet conflict of testimony between Joseph Donaldson and
Yaulin as to what the bargain really wa | se parties

pear to be responsible business men, and | perience

lifficult n deeidin vhose evidence to a pt if there
W no other circunstances to ard me

Joseph Donaldson « ns that he asked Paulin several times

f written agreement, On tl irst occasion of his askin |
Paulin promised to have contract written out, but kep

putting him off from time to time until finally he was obliged

to leave town, and when he returned to Brandon some of tl

ipples had arrived and he didn’t bother more about the matter

It is unfortunate that he did not don so

lin admits that Joseph Donaldson asked him to put th

ment into writing, but that this was some weeks after
the commission arrangement he contends for was made; but
he says he distinetly told Joseph Donaldson that it was not
necessary to put their arrangement into writing, and, as a mat
ter ol faet, no writing of any kind to evidence the agreement in
question was ever made

f the bargain, according to

Joseph Donaldson’s statement ¢
my notes of the evidence, is as follows

During the year 1912, 1 sold the manager of the defendant ¢ mpany
or the McPherson Fruit Co.. apples for the plaintiff. T don’t know which

company it was. I had sold Paulin apples the year hefore, and he
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wanted the first chance for the next year. 1 went and saw Paulin and
sold him the fall apples, 5 or 6 cars, at $2.75 per barrel! fob, the ship
ping point. 1 then tried to sell him the winter apples. He said, No: but

to see him later. I did so in a week or two, when Paulin told me he had

seen the apple crop report and he would not give me over 5 a barrel,
80 I sold them to him at that price, and he had to take

told

25 or 30 cars all

Now, I think this is a pretty loose way of making a contract
involving some $18,000 for the sale of perishable goods. No
terms of payment were stipulated for; nothing was said as to
times of delivery, or as to the grades, quality and varieties, or
percentage of one kind or another, all of which very important
matters were seemingly left undetermined, and the plaintiff ap-
parently could exereise his own judgment and send along just
what sort of fruit he chose, up to the limit of 30 cars, which the
defendant must aceept and pay for at the stipulated price. This

'ms to me so wholly an unbusinesslike proeeeding on the part

of the defendant company, whose business was to buy and sell
fruit, that I would require the elearest evidence to give effect
to it.

Paulin says if he had bought the apples he would have had
the qualities and varieties stated, for, in making contracts for
the purchase of apples in the wholesale trade, it is customary,
he says, to specify the quantity of each grade and the varieties
in all cases, and that the mixed varieties would not exceed 20
per cent.,, to which the vendor would be held, and I think this
is a most reasonable proposition.

He also says that four cars of fall apples woull be the maxi
mum quantity he ever purchased in any one yea:

His version of what took place is, in substance, as follows
He says,

Joseph Donaldson came to me some time in the fall of 1912 and to

me “the boy” (meaning the plaintiff) had about 30 cars of winter apple

and wanted to know what we could do; to whieh T replied that I though

we could handle these apples to good advantage. Nothing was then men
tioned about terms, and nothing was agreed to. That Joseph Donald
son came to me a second time and said he had received a letter from th
50 pe

plaintiff advising him that winter apples would cost around

barrel and fall apples around §
only one car of fall apples. That Joseph Donaldson then asked me, wha

0 per barrel, and that his brother hadl
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do you think about %2.75 a barrel, as “the boy™ will want 25¢. a barrel MAN
profit. to which I replied I thought we could net that amount for winter I’\I’i
apples,

1914

Yauli PO’ . ” " an 3 ' alis
Paulin goes on to say that his company was getting fall Dot sanss
apples from other sources and that one ear of fal! apples from v

Scort
Frurr Co.

matter of faet, he didn’t agree to handle fall apples for Donald- Oamen. 1,

the plaintiff was all he could handle that year. But that, as a

son at all. He says, **1 was to try and handle to the hest of my
ability 30 cars of winter apples on a cost basis of $2.75 to the
plaintiff, plus the freight.”’ Anything over this figure would
represent the defendant’s profit. This contention seems to me
more reasonable than that put forward by the plaintiff,

Now, the evidence shews that some 8 or 9 cars of fall apples
were actually shipped.  The plaintiff, on receiving word from
his brother Joseph Donaldson, in September, 1912, hegan ship
ping fall apples. The first ear was shipped on September 23
1912, and the plaintiff continued shipping cars, without refer
ence to the defendant, until November 1, following, when Paulin
sent plaintift the telegram of that date (part of ex. 1), request
ing him not to ship any more apples. The bills of lading, with
lists of varieties of apples in each case attached, consigned to
the defendant at Brandon, were forwarded to Joseph Donaldson
personally and not to the defendant. No invoices of the con
tents of each shipment were made out by the plaintifft and for
warded with the bill of lading or sent direet to the company,
so that Paulin, or the defendant company at Brandon had no
means of knowing what shipments were being made till the cars
actually arrived in Brandon. If there had been a sale of the
apples to the defendant it seems to me that these shipping
bills with proper invoices of the apples shipped would have

been sent direct to the defendant, and not to the plaintiff’s

agent.

The apples were coming in such quantities that the defen
dant could not unload the cars for want of storage facilities,
upon which a plan was agreed to by Joseph Donaldson and
Paulin that a store should be rented in Brandon for the sale of

apples by retail. Here again there is a direct confliet of testi-
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‘}, MAN. mony bhetween Joseph Donaldson and Paulin I'he former the eny
il Rul_ claims that this arrangement was made at Paulin’s request to is chal
1l | 1914 help the defendants out of the difficulty, whereas the latter con got du
‘ Im\\TN.\ tends that it was made at Donaldson’s request, and for the plain someti
‘t‘ >.:m tiff 's benefit fendar
I il Fruir Co The fact is, a store was rented on Ninth street in the city of by the
e Curman, 3. Brandon, by Donaldson and not by Paulin, for two months, and the aj
f," the rent was paid by Donaldson. An employee of the defendant sell tl
‘ company, named Tate, was sent to attend the store and assist Dona
in retailing the apples. The defendant company paid his wages, perty
but charged them subsequently to the plaintiff. Joseph Donald make
son assisted in selling the apples in this store and elsewhere pose
A price list (ex. 16) was made out by whom does not clearly L
appear, and given to Tate by one Smith, the defendant’s ware- for 1
house manager at Brandon. Apples were sold on eredit without of s
reference to the defendant, as well as for eash, and Donaldson s
took orders in the country, which were filled, sometimes from the freig
store and sometimes from the defendant's warehouse. Orders and
for apples were also taken at Joseph Donaldson’s butcher shop ‘:‘I“l
the

in Brandon and filled from the store, An advertisement of the
at t

Donaldson says at

apple sale was printed and distributed;
Paulin’s request, and by his instruetions. The store was opened to !
on November 8, and sales continued to be made in it until De el
cember 29, following. No difference of opinion between Joseph i
Donaldson and Paulin as to the respective positions of the par .
ties oceurred until November, when Donaldson says he first o
learned there was trouble. i
Now, in this view of matters, no disputes or misunderstand \I;’)"
ings having arisen, let us see how the defendant company dealt l
with the transaction in its books, for, while this is not direct
evidence for the defendant, it will, I think, afford a very clear W
index as to what was then in Paulin’s mind as to the nature of "
this transaction. The defendant’s hooks were produced at the ‘“

trial and shew a ledger account opened for Joseph Donaldson
co
(See exs. 26

in what is ealled a customer’s lec

personally
and 27). The entries in this account relating to the apples in
question, apparently begin on November 8, and continue until
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the end of December. It will be noted that no price or amount MAN.

is charged in this aceount to Joseph Donaldson for the apples K. It
1914

got during this period. These apples were supplied to the store,
sometimes direet from the ear and at other times from the de- Doxavbson
fendant’s warehouse, out of the different cars of apples shipped i
The omission to charge Joseph Donaldson for Fruir Co

by the plaintiff
Paulin says that he did not

the apples is, I think, significant.
sell these apples to Joseph Donaldson, nor, indeed, does Joseph

If the apples were the pro

Curran, J.

Donaldson say he bought them.
perty of the defendant, it seems most extraordinary that it would
make no charge to Joseph Donaldson for the large quantity dis
posed of in the store.

This might be explained as a handling by Joseph Donaldson
for the defendant if retarns had bheen made to the defendant
of sales in the store and if other items of debit in this account
26) had not been eharged to Joseph Donaldson such as the ok
at the store, KN

exX
freight.  Donaldson took all the money received

and forwarded it to the plaintiff direct by eheques (ex. 9). He o
il 4

v

i

did not account to the defendant for this money, or even render

the defendant any statements shewing what business was done
at the store. The young man Tate did not do so, but accounted
to Donaldson and paid over to him every day the amount of
cash sales. Donaldson kept no separate bank account for this

money and retained the money in his own possession for som:

nonths. The only record of the apples sold in the store is to he
found in counter-check books (ex. 24). These were turned
e over to Donaldson when the store was closed, and not to the de-
fendant. No statement of account of the business done at the
d store, or by Donaldson elsewhere, was ever rendered the defen-
it dant. Even if it is a fact that Paulin instructed Donaldson to
et remit direet to the plaintiff, the moneys received in the store,
ueed it would still have been incumbent on him, if his contention
or a sale to the defendant is correct, to have accounted to th:
the defendant for the apples sold at this store, so that the defendant
son could adjust accounts with the plaintiff for the remainder of the
26 apples.  Yet this was not done.
;‘::: After January 1, the store having been eclosed and unsold
I
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stock removed to the defendant’s warchouse, sales by retail
continued to be made by Joseph Donaldson, and a vniform price
) |

of $3.90 per barrel was charged him by the defendants in their

ledger account (ex. 27 Just why a price was so charged does
not appear in evidence. This priec is evidently made up of
the cost to plaintifl’ $2.75 per barrel and the freight, 15 per
barrel. A ledger account was also opened by the defendant

for the plaintiff in ex. 5. This account shews the dates of re
ceipts of apples, the ear number, and the number of barrels in
each car. It also shews the moneys remitted plaintiff’ at differ
ent times by the defendant. It is to be noted in this account
also that no cost price of the apples is eredited to the plaintift
as against the moneys paid to him. This is a singular thing and
surely would not have occurred if the apples had been hought
outright by the defendant. It seems to me that the method o
hook-keeping used by the defendant is wholly inconsistent with
the plaintifi’s contention for a sale  The correspondence does
not afford very much help, and unfortunately the plaintiff, in

March or April, 1913, destroyed all 'etters he had received from

Joseph Donaldson up to that date

I will now refer to the correspondence which has been put
. The defendant’s letter of October 17, to the plaintiff (ex
18), was, 1 think, explicit enough to call the plaintiff’s attention

to the faet that the defendant was assuming a position other

than that of purchaser. Referring to the fall apples, the letter

| for

states: **We are going to try and net you $2.25 per barr
them; but we think it will be a losing deal for us, as it is al
most impossible to move them at all.”” If the plaintiff’s con
tention is correct that there was an actual sale of these apples
at $2.75 per barrel, this letter is inconsistent with such a state

of things, and should have apprised the plaintiff and put him

upon inquiry as to what sort of a bargain his brother had reall
made with the defendant as to the fall apples.

Plaintiff’ replies to this letter on October 21, (part of ex
1), yet makes no reference to the portion of ex. 18 ahove quoted.
The defendant’s telegram to plaintiff of November 1 (part of

ex. 1), stating that it was impossible to handle an} more apples

18D
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and instrueting the plaintiff not to ship any more. seems to me
also wholly inconsistent with the fact of a purchuse, but more
like what might be expected when the apples were being handled
on commission if the markets were bad.

If the apples had been bought, it made no difference to the
plaintiff what the market was, as the defendants would be ob-
liged to take delivery and pay the agreed price in any event,
vet this telegram ealled forth no protest from plaintiff that the
apples were sold and that he was entitled to make deliveries at
all events.

Again, the letter of November 1, 1912, defendant to plain-
tiff (part of ex. 23), indicates, to my mind, that the defendant
considered the position of matters was not what the plaintiff
is now contending for. The part T refer to is as follows:

We note that up to the present time you have loaded very few spies

and the apple market here in the west to-day is something very un

reasonable as yon cannot even give them away, and we have your bro

here at this place working tooth and nail to try and unload thes

not lose any good chance in the

t to sell any that you may

fit. We are afraid we are going to he loaded up <o hadly that we
il ney able to get from under it, and our little apple deal with you
L ogrea 1 on friendship through your brother here, and we are try

ng lo all we can both for he and yourself and we want vou to use

judgment in shipping these cars of apples, and do not turn any

own in the east.

The telegram of November 6, ex. 29, whieh, 1 am satisfied
from the evidence of Paulin and Kline, was sent with the know-
ledge and sanction of Joseph Donaldson, further strengthens
the defendant’s contention. The plaintiff’s reply to defendant
of November 9, 1912, part of ex. 1, does not seem to me the an-
swer a man would make under the cirenmstances of having the
defendant bound by a sale at a fixed price. He says in part:

[ am very sorry for the position you are in; but I have also heen

placed in a very awkward position, having several ears of apples on my

hands without a market, as I had no idea how things were with you
until T got your telegram.

Again, the telegram of November 11, ex. 20, sent in the name
of Joseph Donaldson, and which T also am satisfied was sent with
his knowledge and sanction, seems to indicate the position in

MAN.

K. B.
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Curran, J,
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which the defendant was placed with regard to selling the
apples on hand. The defendant had been loaded up with green
fruit and mixed varieties out of all proportion to the available
quantity of the better varieties of red fruit, and without which
this green fruit was a drug on the market and could not be dis-
posed of. 1 eannot understand Joseph Donaldson allowing such

mdant was committed to a sale.

a telegram to be sent if the de

The plaintiff acknowledges receipt of this telegram by a
letter to Joseph Donaldson of November 10, ex. 12.  He ad-
vises that he has shipped a ear of spies and baldwins to the de
fendant, and says:—

The company has put me in a very bad shape, but I will try and help
them out as mueh as I can. I am afraid T will have to Jraw on them in
a few days if 1 don't receive any returns for 1 have been looking for a
little money for some time. I suppose it will be all right to do that

This is not, to my mind, the language of a man who had
made a definite contract of sale with the defendant company and
to whom the purchase price of the goods sold was due.

On November 24, ex. 14, plaintiff writes to Joseph Donald

son

I think I will ship another car to you after this one, to-morrow. I w
make it a very good one so as you can get rid of it at pric

Further on he says:

If 1 only had pluek enough to go to the farmers and tell them tha
they would hav take about 30c. per barrel less for their apples

other folk out W it make out all right, but T won’t do tha

if 1 lose all 1 have made, which 1 am most likely to do,

Now, if the plaintiff had sold all these apples to defendan
at $2.75 per barrel, he would not stand to lose anything, for h
says in a postscript to his letter of November 10 to his brothe
ex. 12

The company wanted to know what I had to pay the farmers for tl

apples. I would tell them about $2.50 per barrel, for 1 think they sta

me about that for winter apples
The fall apples cost less than $2.50 per barrel. so 1 am w
able to see how the plaintiff could lose, if he had a contract

purchase with the defendant at $2.75 per barrel .o.b. point «
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shipment in Ontario. There was a profit of 25¢. a barrel at the
least.

No direet issue between the parties was reached until the
plaintifi’’s banker in Ontario wrote the defendant the letter
dated March 29, 1913 (part of ex. 1), stating that the defendant
was still considerably indebted to the plaintiff for these apples
and demanding prompt payment. The defendant at onee re-

plied to this letter on April 2, repudiating any indebtedness to

the plaintiff, and on March 31, wrote the plaintiff the letter ex
29, with statements of aceount attached shewing fvlly how mat
ters stood from their standpoint, and an overpaywent to plain-
tiff of some $1,700. Instead of plaintiff taking the subject-mat
ter of this letter up with the defendant direet, he contented him
self with forwarding this letter and the statements to his brother
to find out what it meant.

Now, Joseph Donaldson received this letter, and says he

went to Paulin about it on April 29, and asked him if he didn’t

buy the apples at $2.75 per barrel all through, to which he
claims Paulin would not say either yes or no. Ile says that
Paulin then paid him $500 by cheque (ex. 21), and promised him
%500 at the end of each month until the apples were paid for.
He admits that he did not have the statement, ex 22, with him
then, or at any of the interviews with Paulin about it. What
Paulin says about the $500 payment is that it was an advance
on the apples on hand then unsold. and was made at Joseph
Donaldson’s urgent request, to help the plaintiff, who he said
was about to be sold out by the sheriff, Paulin further says
that Joseph Donaldson then wanted $1,000 but that he refused
to advance so mueh money. This payment does not seem to
have been warranted at all and it is hard to explain in view of
the defendant’s contention. When ex. 21 was sent out the d
fendants had on hand only 150 barrels of apples, mostly green-
ings and mixed varietios, which Paulin deseribes as *‘junk.””

These were sold subsequently to March 31 for what the defen-

dant could get for them, and apparently only realized %29
It does seem strange that Paulin would, in the face of an over

payment to plaintift of %1,700, as shewn by ex. 22, have put his
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principals further to the had by paying out $500 more on April
30 without the adequats proteetion of a sufficient gquantity of
salable apples in hand to recoup the advances.

Furthermore, Paulin wrote to plaintiff on November 4, 1912
ex. 17 which, if binding on the defendant, contains statements
that are hard to reconeile with the commission agreement.  He

EHAR

I do not want to discourage you but T am tied up with the firm so

bad that T must take another conrse to help sell the apples, as the gen

eral manager in Winnip

and iF 1 am fived, the help from here would be off. 1 want to help you

= =0 hot after me that he is going to fire me,

o aeconnt of your hrother as he and T are personal friends, and 1 would
advise vonr writing him awd telling him how you stand with the deal
down there with the farmers so he will know what to do. 1 stand to lose
over #1000 at the very least, and from the way it looks 1 will have to pay
the tirm this amount personally, <o you can see what friendship will do
for a fellow. At the time of writing I am in no position to stand any
loss personally. and Mro Donaldson and myself will have to have your

n

every stance if we intend to try and clean up these green apples,

I contess | do not know what to make of these statements or
to understand them.  This is the only letter in the whole cor-
respondence produeed that is signed by Paunlin personally, and
the letter on its face seems to express the personal views and
opinions of the writer, and of no one else.  Why Paulin wrote
this letter in his own name has not been explained.  The ex
pression init: 1 must take another course to help sell the
apples.™ Paulin says meant that he would go out on the road
himselt and sell.  This plan comine to the knowledge of the
company, it refused to allow him to carry it out. | cannot un-
derstand his statement that he stood to lose $1,000 and expects
to have to pay this amount to the firm personally. If the de
fendant was selling on commission only it eould not be actually
out of pocket, except for freight charges and money advaneed
As aontter of faet the defendant had paid out considerable
stms for freight.  On Mareh 31, according to ex. 22, the ad-
vanee of this account for Joseph Donaldson, amounted to #1,-
34498, with 17535 more for cartage and wages, making in all
$1,
he wrote this letter and was confronted by a possible loss owing

2273, Paulin may have had these payments in mind when
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to the state of the market and the impossibility of getting rid
of the apples in hand. chiefly tall apples and mixed varieties,
at a price which would realize the plaintiff’s priee plus the
freight. It is to be noted that the writer is ealling particular

attention to his own personal position in the matter so that |
do not regard this letter, or the over-payment referred to, as
of sufficient moment to overthrow the defendant’s contention
and as tending to establish heyond question the plaintiff’s as-
sertion that there was a sale.

I will now consider the evidenee of Hawson and Hill, wit-
nesses for the plaintiff, called to corvoborate the plaintifi’s as
sertion of a sale.  Hawson is an employee of Joseph Donaldson
in the buteher shop, and had interested himselt in selling apples
at the time the store on Ninth street was open. He says he had
a price list and made some sales to farmers, shop-keepers and
others.  He says that some time in September, 1912, Paulin eame
into the buteher shop and told him he had bought all old Joe's
apples (meaning winter apples) and to come out and have a
drink on the strength of it. He says he asked Paulin how many
cars he was getting from Donaldson, to which Paulin replied,
“About 20 ears.” He then says he asked Paulin what he was
coing to do with them, to which Paulin replied he would get rid
of them.

Hawson also swore that he knew Paulin had bought the fall
apples a week or ten days hefore this conversation; but he
was unable to say how he knew this, or to give any satisfactory
explanation as to how he came to make such a positive statement
of faet. He admitted that at the time he volunteered this in-
formation to Joseph Donaldson he knew about the lawsuit and
had heen told by Donaldson that the company claimed it had
not hought the apples. He says the witness Hill was also pre-
sent in the shop and heard what Paulin said.

Hill ‘also was ealled hy the plaintiff, and testified that Paulin
came into the shop and, after some talk with Hawson, he
heard Paunlin say to Hawson : “*Come on ont and have a drink,
I have bought all old Joe's apples.” Witness could not re-
member anything else that was said, Frankly, 1 did not at the
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time these men were giving their evidence, believe either one of
them, and upon consideration, I see no reason to change my
opinion of their veracity. Paulin denied point-blank ever mak-
ing such a statement or holding any such conversation with
Hawson about the apples. I ean see no reason why he should
discuss his employers’ business with these men. 1 am always
inelined to view with suspicion the testimony of witnesses, who
are called as these men were called, to prove an isolated state
ment or admission alleged to have been made by a person under
cireumstances which render it improbable that such a statement
or admission was likely to be made, or, if made, likely to he
remembered, the witness naving no interest in the subjeet-matter
and there being no reason why such a matter should remain in
recollection.

Hill also is in the employ of Joseph Donaldson, and I think
both of these witnesses have come forward at a eritical junetur
for the plaintift to help him win his case. They both use exactly
the same phraseology, **1 have hought all of old Joe’s apples,”
and tell of the invitation to come out and have a drink. It looks
to me very much like manufaetured evidenee, and 1 so regard it
But even if Paulin had made the statement attributed to hin
it would not, in my view of the whole of the evidence, be enougl
to turn the seale in the plaintiff’s favour.

Now, with regard to the opening of the store for the sale o
the apples by retail, Joseph Donaldson admits that in 1911 h
had temporarily opened stores to sell apples shipped to him b
» what difference in method cou

his brother, and | cannot
have been pursued in the year 1912, except that the apples wer
consigned to the defendant company and not to Joseph Donald
son. I think the store in 1912 was opened by Joseph Donal
son in his own or the plaintiff’s interest and not at the reque

of the defendant. It is apparent that the reckless shipping «

such large quantities of fall apples of mixed varicties by the

plaintiff, regardless of market conditions in Brandon, and wit
out consulting the defendant, caused a serious congestion, Smit
one of the plaintiff's witnesses, stating that there were 6 or
cars lying on the track at Brandon at one time which could 1
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be unloaded, the cold weather was approaching and it was evi-
dent something had to be done to get rid of as many of the
apples as possible. So, I think it most reasonable to suppose
that Joseph Donaldson would adopt the same methods that he
had adopted in previons years; namely, to rent a store for a
short period and, by extensive advertising, get a quick sale for
the stoek.

Donaldson rented the store and took the entire management
of the business, received all the proceeds, allowed sales to be
made on eredit without any reference to the defendant, and gen-
erally conducted matters as a man would in his own business.
If this store had been opened, as Donaldson says, for the defen-
dant’s henefit, T would have expeeted the daily receipts would
have been turned over to the defendant, or the money kept in a
separate account, and that proper books of account would have
heen kept, so that statements could have been rendered of the
business done when the store was closed. Nothing of the kind
was done, and Donaldson kept the money until he went east in
January, 1913, to visit the plaintiff, and then only paid over to
the plaintiff part of the money received, namely, 1,000,

The plaintiff says that he had been sgending apples to his
brother Joseph for the past four or five years to sell for the
hest price he could obtain, that no fixed prices were mentioned
and that he knew his brother had opened stores in Brandon for
the purpose of selling these apples. 1 do not think the defend-
ant had anything to do with the store beyond supplying the
man Tate to help sell, and sending over new stock from time to
time as required to replenish stock or fill orders taken. It seems
to me ineredible that this business was the defendant’s business,
Donaldson’s name only being used as a cloak. The condue* of
Joseph Donaldson in the matter leads me to the conclusion
that he was only doing as he had done in former years in open-
ing this store.

In considering the conduet of the parties, T find the evid-
ence of Kline, the defendant’s book-keeper, of much assistance.
This man impressed me as a clear-headed and eandid witness.
He says Joseph Donaldson handed him the bills of lading from
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time to time, that on the occasion of presenting the first of these
he asked Donaldson for an invoice, to which Donaldson replied

0

that there were no invoices, but to try and get his brother $2.25

a barrel on fall apples. The book known as the cost hook, ex
25, was kept by this witness, and in it was entered all the apple
shipments from the plaintiff.  Witness says this was necessar
for insuranee purposes. The first was received Oectober 5, lot

No. 447, car No, 91532, 190 harrels. 1n the column headed ** h

.00, Kline says he figured tl

voice " 1s entered the amount $42

as the invoice price at $2.25 a barrel from what Joseph Donald

son told him, as he had no other data. The freight for this

appears in the next column, $203.86, This witness says all tl

ipples worked out at %2.25 per barrel and the winter aj

les at $2.75 per barrel; that Joseph Donaldson told him h
nted $2.75 a barrel for the winter apples, and he accordingly
f the cost at this su for example, lot No. 521, Noy
2. 206 barrels, ent nvoiee column at $£564.50 I'he de
fendant s synoptie cash book was also produced and j 284
285 and put in as « ( I'he witness Kline referred to @1
ppearing on these sheets relating to the plaint s d4pp
the same thing. When these entries w

ch demonstrate

there was no thought of any trouble over th apples, m

it appears to me that the internal evidenee afforded by

hooks largely corroborates the defendant’s contention tha

apples were being handled on commission and were not bougl

by the defendant. I have no doubt that the prices to he rea

ized for fall apples was $2.25 per barrel and for winter appl
$2.75 per barrvel, but owing to the great number of fall appl
sent and the condition of the market, it became impossible

realize this figure for them. Joseph Donaldson denies the stat

nent made by Kline that he asked Donaldson for invoices a

a barrel for t

that Donaldson told him to try and get $:

fall apples. But I do not aceept his denials as worth very muc
He appears to have been willing to deny many things concer
ing whieh I am satisfiecd he had very little elear recolleetic
If he did not tell Kline to figure the cost of the fall apples

$2.25 a barrel it does not appear from what other source K
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conld have got the information. That he did get it somewhere
for the purpose of his books is certain, and I believe him when
he says he got it from Joseph Donaldson.

Upon the whole, I have reached the conelusion that the plain-
tiff has failed to establish his case for a sale of the apples to the
defendant as alleged. 1 accept the evidenee of Paulin, corro-
horated, as 1 think it is, by many collateral evidences, in prefer-
enee to that of Joseph Donaldson. 1 think the evidenee pre-

ponderates in the defendant’s favour that the apples were eon-

signed to the defendant to be sold on commission at # a bar-
rel for fall apples and $2.75 a barrel for winter apples.

As I said before, it is very unfortunate that the plaintiff
destroyed all letters received from his brother prior to April,
1913, It is evident there was some correspondence hetween

them. Why did the plaintift destroy it? IHis reason is not a
satisfactory one, and does not appeal to me. The transaction
was still open; he knew from the defendant’s letter of November

17, ex. 18, that the defendant was having diffieulty with the

fall app and advised him that they were going to try and

get him $2.25, and this should have put him on his guard if he
was then contending for a sale, and if the letters from his hro-
ther which he had received, and which it is only reasonable to
infer would have detailed the arrangement made with the de-
fendant, bore out this contention, it is hard to understand his
folly in destroying them. It would not be too much to apply
the maxim and infer that these letters did not bear out the
present contention, but the reverse, and so were destroyed.

I may say, in conclusion, that 1 have not the least doubt
in my mind of the finding of faets I should make in this case and
which I have made. The plaintifi’s contention looks to me very
much like an attempt to fasten on the defendant a substantial
loss on this apple transaction, which was brought about pri-
marily by the unbusinesslike methods of both plaintiff and his
brother. From the hest consideration that 1 have been able to
give the case, I think the plaintifi’s action ought to be dismissed
and 1 aecordingly dismiss it with costs.

Action dismissed.

3—18 p.LR,
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SASK, WILSON v. ABBOTT
8.C Saskatehewan Supreme Court, Lamont, J. May 21, 1914
1914

1. VENDOR AND PURCHASER (§ 1 E—25 RESCISSION—EFFECT AS TO OBLI

GATION TO PAY PURCHASE MONEY,

Where a vendor by his own aect rescinds a contract for the sale

land, the purchaser’s obligation to pay the purchase price thereb

ceases,
[Marckel v, Taplin, 13 D.L.R. 118, and Johnson v

188 referred to.)

Statement ActioN by a vendor for rescission of an agreement for the

sale of land and for partial payment of the purchase price and
other relief, the defence being that by eleeting to rescind, th
plaintiff was limited to that relief alone

Judgment was given for the plaintiff rescinding; « rwis

the action was dismissed

F. Wilson, for plaintiff

(. P. Tisdall, for defendants
Lamont, J. Laymoxr, By an agreement in writing dated May
1911, the plaintifi’ agreed to sell and the defendants agreed 1
purchase, the south-west quarter of seetion 36, township
range 12, west of the 2nd mer., for the sum of $4,000, payal
#1 cash and the balance by annual payments of one half of
the erop grown upon the land in each year until the prineip
and interest were paid. It was also agreed that the defenda
should give to the plaintiff’ their promissory note for %1,000
be applied on the purchase-money when paid. The agreem:
contained a provision that the defendant would break and er
a certain acreage each year. It also contained a elause by whi
upon failure by the defendants to perform any of the covenm

therein contained, the plaintifi was at liberty to eancel the c

tract by giving a notice specified in the agreement. The def

eage as was provided for

»an ac

dants did not break as la
the agreement, and they failed to perform certain other cov
ants. On May 16, 1913, the plaintiff gave the requisite not
cancelling the contract, and shortly afterwards he bhrought

action, in whieh he elaims:—

othe
faile
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in tl
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1) A declaration that the contract had heen terminated: (2) payment
of the $1,000 note; (3) an accounting by the defendant of the er grown
in the vears 1911 and 1912: (4) damages for the failure of the defendants

to break the acreage specified in the agreement,

In their statement of defence the defendants admit the can-
cellation of the eontract by the plaintiff and set up that this

cancellation is a complete answer to the plaintiff’’s claim.

I am of opinion that the contention of the defendants
right.  In Marckel v. Taplin, 13 D.L.R. 118, my brother New

lands held that, where a promissory note was given for the cash

S

payment under an agreement for the purchase of land, and the
agreement was subsequently cancelled, the note could not he
colleeted by a person who took it after maturity for valuable
consideration. A fortiori it conld not he enforeed in the hands
of the vendor. As pointed out by Maclennan, J.A., in Johnson
v. Seott, 1 O.L.R. 488,

ere a contract for the purchase of land has been rescinded, the obliga

\

tion to pay the purchase-money has been terminated

This action, therefore, in so far as the plaintiif secks to re
cover on the note and for an accounting of the plaintift’s share
of the crop, cannot be maintained. Is the claim for damages
for breach of the covenants to break a certain amount each year
in the same position? I think it is. The damages recoverable
upon a breach of contract are such as may be reasonably sup-
posed to be in the contemplation of hoth parties when they made
the contract as the probable result of the breach of it. The
damage elaimed by the plaintiff is the difference between the
value of the farm as it is and what it would have been worth
had the breaking been done. The objeet of inserting in the
agreement a covenant that a certain amount of land should he
put under cultivation each year was to ensure to the vendor a
larger payment of purchase-money each year than he would

otherwise get, and provision was made that if the purchas

'S
failed to perform this covenant the vendor should he at liberty
to determine the contract. The plaintiff, having clected to en-
force the remedy for breach of the covenant expressly given him
in the contraet, is limited to that. Having, by his own act, put
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an end to the obligation to pay the purchase-money, he is not

entitled to damages because a larger portion of the purchase-

money might have been paid to him before cancellation had Vanite
the breaking been done.
The plaintiff contends he is entitled to a declaratory judg 1. Con
ment that the agreement is at an end, and that it no longer af
fects his title to the land. T have some doubt whether or not |
should give sueh judgment. Rule 222 provides that: ,""
No action or proceed hall be open to objection on the ground tha .”.‘,»
a merely declaratory judgment or order is sought thereby, and the Court o
may make binding declarations of right, whether any conscquential re th
lief is or could be claimed or not. th
This rule gives to the Court jurisdietion to make declarator) Al
judgment, but this jurisdiction must be exercised with great Court
caution: North-Eastern Marine Engincering Co. v. Leeds Forg pay tl
Co., [1906] 2 Ch. 498. In Williams v. North’s Navigation Col T
licries, [1904] 2 K.B. 44, the Master of the Rolls intimated tha disser
the deelaration elaimed must be ancillary to putting in suit som C.
legal right. Here the deelaration sought by the plaintiff is tha C.
the contract with the defendant is at an end. It is not econ
tended that such a declaration is ancillary to putting in suit an H
legal right. 1 can, however, see that where land has been pu compy
chased under agreement of sale which agreement provides fo Bran
its determination under eertain conditions, a declaratory jud bility
ment that the agreement has been duly determined may he defen
convenient way of placing beyond dispute the question whether order
or not it still attaches to the vendor’s title. I therefore have very
reached the conclusion (but not without some doubt) that | bility
should exereise my discretion in the plaintiff’’s favour and all ‘”g“'
him a deelaratory judgment. As the defendants did not dis el
pute the plaintiff’s right in this respeet, the plaintiff must oh ”“""'I
tain such judgment at his own expense. There will therefor Il
be judgment for the plaintiff declaring that the agreement is at I'_'m'
an end. In all other respects the action will be dismissed. As ;:.L‘ d
the defendants have succeeded in their defenee, the plaintift '”,'v
will pay their costs. Plain
. 3 a8 ten o)
Judgment for plaintiff vescinding: bho

otherwise action dismissed

(“spu
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CONRAD v. KAPLAN.

Manitoba Court of Appeal, Howell, CJM,, Richards, Perdue, Cameron and
Haggart, JJ.A.  May 26, 1914,

1. ConTRACTS (§ 1 E—T70) —COLLATERAL CONTRACTS—DEBTS OF OTHERS—
STATUTE OF FRAUDS—TRUE TEST,

Upon a promise to answer for the debt of another heing oviginal not
collateral under see. 4 of the Statute of Frauds, the true test is that
whenever the main purpose and objeet of the promisor is not to answer
for another, but to subserve some pecuniary or business purpose of his
own involvi either a benefit to himself or damage to the other
contracting party, his promise is not within the statute, although it
may be in form a promise to pay the debt of another and although
the performance of it may incidentally have the effect of extinguishing
that liability.

ArreaL by the plaintiff from the judgment of Dawson, County
C'ourt Judge, nonsuiting an action to compel the defendant to
pay the debt of another, the defence being the Statute of Frauds.

The appeal was allowed, Howerr, C.J. M., and Camerox, J.A.,

dissenting,

C. H. Locke, for plaintiff, appellant.
C. ;. Keith, for respondent.

Howern, CLWJM. (dissenting).—The plaintiff is seeking to
compel the defendant to pay a debt which was due by one
Brandes to the former. The action was framed to ereate a lia-
bility under a written order signed by Brandes direeting the
defendant to pay the plaintiff the sum of $2

The written
order was not produced and the contents of it was given only in
very general terms.  Even assuming that there was a debt or lia-
bility owing or existing between the defendant and Brandes the
vague evidence as to the contents of the writing prevents any
serious consideration of the elaim as an equitable assignment of
the alleged debt due Brandes.

The plaintiff, however, on appeal strongly urged that he had
proved a special bargain or econtract whereby in consideration of
his doing certain work on the contract which Brandes was to
have done the defendant promised that he would pay to the
plaintiff not only for this work, but also the amount of the writ-
ten order. This claim was apparently not set up or urged before
the trial Judge, and it was not considered by him or in any way
disposed of,
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The only part of the statement of elaim which in any way
might cover this point is the following:—

The plaintiff presented the said order to the defendant aforesaid and
said defendant accepted the said order and there and then promised the
said plaintiff that he would pay to the said plaintiff the sum of $229.30 as
ordered,

It will be seen that there was no consideration alleged for the
promise to pay and as above stated the trial Judge did not con-
sider or dispose of this alleged contract and no such issue was
tendered, tried or disposed of. It is quite impossible from the
evidence to extract any such contraet; it is impossible to find
even on the plaintiff’s own testimony what work he was to per-
form as a consideration for this promise, and impossible to find
for whom he did the alleged work and who paid him for it.

The appeal should be dismissed.

Ricuarps, J.A.:—One Brandes eontracted with the defend-
ant, for the consideration of $1,225, to furnish, execute and put
on the walls, all plaster ornaments required (as per specifica-
tions) in a moving picture building. Brandes entered on the
work and employed the plaintiff to make certain of the orna-
ments. When the moneys due by Brandes to the plaintiff, for
the latter’s work in making these ornaments, amounted to
$229.30, Brandes gave plaintiff a paper, signed by him, Brandes,
asking defendant to pay that sum to the plaintiff. Brandes had
not then completed his contract, but had received $525, part of
the contract price, and had done so much of the work that it
was subsequently completed at a cost of $276.

The evidence satisfies me that that paper was presented to
defendant and that the plaintiff then asked the defendant for
the $229.30 and told him that he would not work any further
unless paid that sum. The defendant then told him that, if he
would go on and finish the work he was doing, he, the de-
fendant, would pay him the $229.30. Though it is not stated
that he also promised to pay the plaintiff for such further work,
I think it was implied that he would do so, and he, in faet, did
pay him for it, as will appear later. Brandes abandoned the
contract and the defendant’s architect employed the plaintiff to
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finish the part of the work on which he, the plaintiff, was en-
gaged. He finished it, and was paid $56 for so doing. When
paid the $56 the plaintiff gave a receipt for it to the architeet,
“in full for the work done at the plaster running . . . to
date.”” It ends with ““and have no other claim against the
building’’ (specifying it).

The defendant refused to pay the $229.30 and the plaintiff
sued him in the County Court of Winnipeg, where he was non-
suited. He then appealed to this Court. As Brandes had not
completed the work when the order was presented, there was no
fund then actually payable to him. So that there was no fund
upon which an equitable assignment could operate.

There is, however, another aspect of the matter, which the
learned trial Judge has not dealt with, I think that there was
established a eontract that, in consideration of the plaintiff con-
tinuing to work on the building till such work as he was engaged
in should be ecompleted, the defendant, in addition to paying
him for such further work, would pay him the $229.30. The
plaintiff performed that agreement on his part. I look on the
plaintiff’s agreement with the architect as merely a earrying out
of that which he had made with the defendant. The defendant
says that he employed the architeet to finish Brandes’ contract
for $700 (which was the balance still in defendant’s hands of the
$1,225). But he does not swear that he, in faet, paid that sum
to the architect, and I do not find that there was, in reality, such
a contract made. The architeet, I think, merely acted as defend-
ant’s agent in employing the plaintiff.

Even if there was such a contract between the defendant
and the architeet, the plaintiff performed his part of his agree-
ment with the defendant by finishing that part of the work upon
which he had been engaged. When he did that he gave the con-
sideration on his part, on the performance of which the defend-
ant had promised to pay him the $229.30. The receipt for the
$56, though expressed to be ‘“in full for the plaster running,”
evidently only meant that it was to be in full for the plaster
running done under the contract with the architeet. There is no
pretence in the evidence that, when the plaintiff agreed to com-
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plete the plaster running, it was understood that he should

forego his elaim for the $229.30. As to the part of that receipt
stating that the plaintiff had “*no other elaim against the build
ing,”” it is sufficient to say that, in this action, he is not asserting
any claim against the building

It may be asked why the defendant should have eontracted to
pay the $229.30, e knew that the $700, still in hand of the
contract price, was enough to pay for its completion and to pay

this $229.30 also. The work on which the plaintiff had been en

gaged, and which the defendant wanted completed, is of such a
kind that it might be impossible to proeure in Winnipeg any
one, other than the plaintiff, who could finish it. The defendant
also may have feared proceedings by the plaintiff under the
Builders’ and Workmen’s Aet, or the Mechanies’ Lien Aet

The defendant, however, set up see. 4 of the Statute of
Frauds, claiming that the promise sued on was one to answer for

the debt of another, and that there was no evidence in writing

of such a promisc This question, as has been observed man)
times, is a difficult one to deal with, and the eases on it are not
casily reconcilable. Brandes was not released from his indebted

ness to the plaintiff by the bargain made between the plaintiff
and the defendant. The circumstances were not such, in my
opinion, as to ereate a novation, as the debt from the defendant
to Brandes was not yet exigible owing to the latter not having
finished the contract

It might be elaimed that, in promising to pay this, the de
fendant was merely agreeing to pay his own debt, he being per
haps responsible under the Builders’ and Workmen’s Act. But
no question of that kind arose between them and, therefore, |
hesitate to hold that the eontract was, for that reason, outside of
the statute. There was also no surrender by the ereditor of any
thing for the benefit of the promisor. The only way in whicl
it secems to me, this agreement can be held to be outside of the
statute is beeause the objeet of the contract was on defendant
part not the payment of this debt, but the completion of the wor
by the plaintiff. There was a direet contract between him an

the defendant for a benefit to the defendant, which did not 1

P
&
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above in these different Courts, applies to this ease. The defend-
ant wanted the work finished.  His sole objeet was to get it
finished.  He was able to do so without loss to himself if he pro-
mised, in eonsideration of its being finished, to not only pay for
the finishing work, but to pay the $£229.30 claimed by the plain-
tiff, and he could only get the plaintiff to finish it by so promis-
ing. In my opinion he did not enter into this contract for the
purpose of being responsible for Brandes’ debt, but solely for
his own purposes, and the faet that, by so doing, he heeame liable
to pay that which would discharge Brandes’ debt, is a mere in-
cident of the contract,

With much respeet, I would allow the appeal with costs, set
aside the judgment in the County Court and enter judgment
there for the plaintiff for $229.30 with costs, including a counsel
fee of $12.00.

Perove, J.A.:—The plaintiff was in the employ of one
Brandes, who was a contractor employed in the construetion of
a building for the defendant. Brandes owed the plaintiff $229.30
for wages carned in conneetion with the work and on the plain-
tiff demanding payment, Brandes gave him an order in writing
on the defendant for the payment of that sum. This order was
delivered to the defendant in the presence of another witness,
but the defendant denies that he received it and consequently did
not produce it. Parol evidence was given as to the contents of
the written order. The plaintiff, one Naskar and Mr. Magnusson,
the solicitor who drew up the order, all agree in stating that
Brandes signed an order on the defendant to pay the plaintiff
the above sum of money. It is not clearly shewn that the fund
was designated out of which the money was to be paid. The
order was, however, taken by the plaintiff to the defendant and
handed to him in the presence of one Baurer, who heard the con-
versation that then took place between the parties.

The evidence of this conversation appears to me to establish
that the plaintiff told the defendant that unless the defendant
agreed to pay the order, the plaintiff would stop working; and
that the defendant told him to go ahead and finish the job and
the defendant would pa; the plaintiff all that was coming to
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him on the work., The plaintifi’s evidenee is corroborated by
Baurer and 1 have no doubt that the plaintifit went on with the
work and completed it on the faith of the defendant’s promise,
The defendant admitted to the plaintiff that there was $600 or
#700 coming to Brandes at this time on account of the contraet,

About three weeks after the order was given Brandes ab-
sconded.  The plaintiff went on with the work and finished his
portion of it, which consisted of manufacturing certain orna-
mental figures,  The defendant, or his architeet, paid the plaintiff
for the work done after Brandes left, but he refused to pay the
money mentioned in the order.

The learned County Court Judge entered a nonsuit, holding
that an equitable assignment had not been proved. The objee-
tion that no fund was mentioned in the order, out of which the
money was to be paid, does not seem to me to be an answer to the
case made by the plaintiff. There was only one fund out of
which the defendant could possibly be expeeted to pay the money
and it was in respeet of this fund that the order was given. It
is also elear that the defendant knew that the order was in-
tended to deal with a portion of this fund and to be payable
out of that fund only. The deeision of the Divisional Court in
Lane v, The Dungannon Agricultural, ete., Asso., 22 O.R. 264,
is an authority completely in point and establishes that in such
cireumstances an equitable assignment has been ereated.

In Brice v. Bannister, 3 Q.B.D. 569, 47 L.J.Q.B. 722, the
order given was as follows :—

I do hereby order, authorize, and request you to pay to Mr. William
Brice, solicitor, Bridgewater, the sum of £100 out of moneys due or to he-
come due from you to me, and his receipt for same shall be a good discharge.

Objection was taken that this was a mere order to pay and
conferred no right to the money sought to be charged, but the
Court of Appeal, affirming Coleridge, ("J., held that it was a
good equitable assignment. Cotton, L.J., in giving judgment,
said :—

The letter of the 27th October (set out above) is a good equitable assign
ment by Gough to the plaintiff of money to the extent of £100, which might
become due under his contract with the defendant,

A more serious objection is that it is not sufficiently shewn
that there was, cither when the order was given or at any time
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afterwards, money due to Brandes on the contraet, ont of which

the order could be paid, Brandes having absconded before ¢om-

pletion of the work.

But it appears to me that, apart from the question of equit
able assignment, the transaction between the parties may be sup
ported upon this basis, that an entirely new and original contract
was ercated between the plaintiff and the defendant, when the
plaintiff presented the orvder to the defendant and the latter
agreed to pay it if the plaintiff would go on and complete his
part of the work. Such a contract is not a guarantee for the
indebtedness of Brandes and is not within the operation of th

Statute of Frauds.

Original, as distinguished from eollateral, conditional or accessory pro
mises are outside the statute, because they bind the promisor to do some
thing independently of, and without regard to, another’s liability 15 Hals

p. 460,

Where, therefore, one H. was employed to do work on eertain
houses and the defendant was surveyor over him and was to re
ceive the moneys to be paid for the work, and in consideration
that the plaintiff would supply materials for the work the de

pay the plaintift for them out of such

fendant promised tc
moneys received by him as should be due to IH. for the work on
receiving an order from I for that purpose: the goods having
been supplied, the money having been received by the defendant
and the order having been given by . it was held that defend-
ant was liable and that the Statute of Frauds did not apply,
because the defendant’s promise was an oviginal and not a eol
lateral one: Andrews v. Smith, 2 ¢, M. & R. 627

In Bampton v. Paulin, 4 Bing. 264, an auetioneer employed
to sell goods on premises for which rent was in arrear, was ap
plied to by the landlord for the rent, the landlord saying it was
better to apply so than to distrain; the auetioneer answered:
“You shall be paid; my elerk shall bring you the money.”” It
was held that an aetion lay on this promise without a note in
writing. See also Divon v, Halfield, 2 Bing. 439 Houlditch v
Milne, 3 Esp. 86; Williams v, Leper, 3 Burr, 1806 ; Davis v. Pat
rick, 141 U.S, 479.

Dealing with this question, Lopes, J., said in Sulton v, Grey
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The true test. as derived from the eases is, as the Master of the
has already said, to see whether the person who makes the promise is, but
for the liability which attaches to him by reason of the promise, totally
unconneeted with the transaction, or whether he had an interest in it inde
pendently of the promise, In the former ease, the agreement is within the
«tatute: in the latter, it is not: Sutton v, Grey, [1804] 1 Q.B. 285, 2
Sce also Simpson v. Dolan, 16 O.L.R. 459. The defendant had
an interest in sceuring the plaintiff’s continuance of the work
and he had in hand the money to pay for that work. He had also
the authority from Brandes to pay the plaintiff and deduet the
amount from the money coming to him, Brandes. By his pro-
mise to pay the order, the plaintiff secured the continuance and
completion of the work by the plaintiff. Defendant, therefore,
had a diveet personal interest in the transaction between him-
self and the plaintiff,

The defendant put in no evidenee at the trial, but rested his
case on the nonsuit.  The trial Judge was of opinion that **no
evidence of aceeptance was given,”” but he makes no finding on
the evidenee given of a distinet contraet having been made be
tween the plaintiff and defendant when the order from Brandes
was presented,  The particulars of elaim sufficiently allege such

contraet, and the evidence is, in my opinion, sufficient to sup-
port it.  The defendant was bound, under the Builders' and
Workmen's Aet, R.SAL 1913, ch. 20, to require Brandes to pro-
duee a pay list shewing the names of the workmen and the wages
due to them, and these wages the defendant was liable to pay.
The plaintiff has not sued under this Aet, but the faet that such
liability existed may be taken into aceount in eonsidering the
reasonableness of the defendant’s promise to the plaintiff to pay
the wages already due to him, and to shew the interest of the de-
fendant in the transaction with the plaintiff.

[ do not think it necessary to put the plaintiff to the expense
of a new trial.  The defendant denied that he received the order
from Brandes and denied that the plaintiff ever eame to him
with such an order. This involves, no doubt, a denial that he
cver promised to pay. But I think the evidence of the plaintiff
and Baurer should be believed, as against a denial by the de-
fendant, and that a verdiet should be entered for the plaintiff for
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the amount of the order with interest and costs in the County

Court, The plaintiff is also entitled to the costs of this appeal.

Camerox, J.A. (dissenting) :—The plaintift was working on
ornamental plaster work for one Brandes who had a contraet
with the defendant Kaplan, the owner of a moving picture build-
ing in course of construction. When $229.30 was due the plain
tiff, he asked Brandes for the money Brandes told him he
would give him (the plaintiff) an order on Kaplan for it. A
solicitor was employed to draw up a doeument in the presence
of the plaintiff, Brandes and one Naskar. Brandes disappeared
about three weeks after giving the document, p. 5. The plaintiff
then took the doeument to Kaplan, who told him to go ahead and
finish up the job and he would pay him Plaintiff’s ev., p. 3.)
The plaintifi further says that he, Naskar and Kaplan discussed
the amount due Brandes and that Kaplan said it was $600 or
$700. When the plaintiff came to Kaplan he told him he would
work no more unless he received the money, and the defendant
told hin (io ahead and work, 1 pay every cent.”” The plaintifi
went on with and finished the ornamental work, under a contraet
with Abramoviteh, defendant’s architeet, and was paid for it
Plaintift’ says he several times asked for his money, but without
effect.  The plaintiff's work simply consisted in making certain
ornaments in moulds. He had nothing to do with putting them
on the building, On eross-examination the plaintiff says that
when the order was handed to Kaplan, one Baurer and on
Brandes (not the debtor) were present,

The solicitor was called and gave evidenee as to the contents
of the document which was not fortheoming at the trial. His
evidenee on the subjeet is as follows :

Q. The plaintiff claims that he has an order for $220.30 drawn or

Kaplan, by the order of Brandes, payable to the plaintiff herein, Conrad

Did Conrad ever come into your office to have an order drawn for $220.30

A. He did so. Q. On one of the first days of February, A.D, 1913, 1

whom was that order drawn A. That order was drawn in favour of B
Kaplan for the sum of $220.30, Q. Was it signed A. Yes. Mr, Brand«
the maker of the order signed it himself: (he order was in favour of A

Conrad for the balance of the building, near the corner of Logan and Queleh
and the address of A. Conrad then was 331 Manitoba Ave,, and 1 have th
name of Sam Brandes here, who signed the order, and I have in his owr
handwriting the name of Naskar, for whom 1| later on, on the same build

ing, filed a lien
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Obviously the doecument, or order as it is ealled, could not he
both in favour of B, Kaplan and of A. Conrad. The solicitor
meant, 1 suppose, to say “‘on B, Kaplan.”” The witness does not
say that the doenment contained words requesting or direeting
Kaplan to pay the plaintiff the sum in question and give the
words according to his recolleetion.  The witness is really stating
in his deseription what he inferred to be the legal effeet of the
doeument rather than its terms and words, cither with aceuracy
or with as great aceuraey as his memory recalled,

In reality the evidenee of the contents of the doeument is of
such a vague eharaeter that it is impossible to come to any con-
clusion as to what they actually were. 1 consider the eomment
of the trial Judge on this point is well made. As for Naskar's
evidenee on the subjeet, it adds nothing to that of the solicitor,
Ihough he spoke in direet examination as to the contents of the
document it appeared in eross-examination that he had not read
t. for the good and sufficient reason that he could not speak
English,  Naskar says he was with the plaintifft when the docu-
ment was presented to Kaplan,  He says Kaplan said :

Al right, Brandes has enough money coming to him to finish the work

f you keep on and finish the work you get paid right away
which is very different from the plaintiff’s version.

Kaplan's examination for discovery was put in by the plain-

i's counsel. In it Kaplan denies positively ever having re-
ceived any such order as is here relied upon, p. 23, He refuses

admit any liability to Brandes, p. 39, and says all payments

de by him on the building were on the authority of the arehi-
teet, on whom he relied, pp. 35, 38, On the evido ace, it seems to
me elear that the plaintiff has not established the cause of aetion
cged in his pleadings, that Brandes gave the defendant an
der in writing to pay the plaintiff $229.30, which the plaintiff
presented to the defendant, who aceepted the same and then and

¢ promised he would pay the said sum as ordered.

In the first place the wording of the document, or order as it
< called, in question is not established. Nor is the aceeptance of
the order proved, On the contrary, it is expressly negatived by

Raplan’s evidenee, put in by the plaintiff himself. Moreover,
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there is no satisfactory evidence shewing the defendant’s indebt
edness to Brandes, His (the defendant’s) evidenee is the other
way, and negatives the evidenee of the plaintiff, and there being
nothing shewn to be due Brandes, there eould not be any remedy
in this action against Kaplan. These ave really all matters of fact
which were before the trial Judge for consideration and I do not

feel inelined to interfere with his decision.

HacGarT, J.A. :—Is the order in question an equitable assign
ment to the extent of $229.30 of moneys elaimed to be in the
hands of Kaplan?

The following is a summary of the law as laid down by on

of the text-writers, Leake on Contraets, 6th ed., p. 857:

An equitable assi f a chose in action, sup) ed 1 1 val
| may 1 my form of r without de
pr ng th n to assign I'h mt | n
fund as the sul f nment n ler u te
" not referring to any fund f vayment, assigns nothin l
: S the s on whom } made, unl ' w
ur pay n t bill of han \ '
i A hil f ¢ mn ual form f t
mt of a fund of the drawer held | | o |
n equital ignmen 1 it un

Hall v, Prittie, 17 A.R. (Ont.) 306, is a case in which the
lcading authorities are colleeted or referved to. One E., who hac
a contract with the defendant for eertain earpenter work, gave
to the plaintifft an order on the defendant in the following form

Please pay to H, the m of L840 for flooring supplied to your buil
ings on Dovercourt Road, and eharge the same to me
It was held that this was not an equitable assignment but a bil
of exchange and that, in the absenee of written aeceptance b

her, the defendant was not liable. Burton, J.A., in his reasons

on page 307, says

Ihere is nothing whatever upon the face of this instrument to indieat
that it was intended as an assignment of any portion of the debt secure
and payable under the contract, the words “for flooring. ete.,” mer
point to the consideration existing between Eyrie and the plaintifls ¢
valent to the words frequently found in similar doeuments, “for value 1
ceived,” and the other words, “and charge to my account,” though sup

fluons, are the words usually found in a draft or bill of exchange, and

not by any means indieate that the payment of the money to the bear
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f the draft was to be made from any partienlar fund, but a direetion to the
lrawee to charge the money to him. But even if the words of this doen
ment had gone to the extent of saying, “and charge the same to account of
moneys payable under my contract with you,” T should still hold that it
ould not be treated as an equitable assi

pment of any portion of that
debt, The rule itself is perfectly clear that if these or similar words are
ed merely to designate the fund out of which the drawer may reimburse
If, or as a mere reference in the draft to the fund to eall his attention
y his means of reimbursement, then it is nothing more nor less than a
direet and the document is a bill of exchange,

If on the eontrary they

e used to limit the payment or make the order itself payable only out of

1 particular fund, then the order is not a bill of exchange,

And Osler, J.A., in the same ease, at p. 310, says:

And it is equally well settled that tc
signment there must be a speci

constitute a valid equitable as

s appre tion of the whole or some part
of an existing fund, or of a fund which is to ari
nitract oy

»out of some existing
ULCR. 143: Nhand v.

UOIR Eq. 283 Brown v, Johnston, 12 AR (Ont.) 190

greement, citing Lamb v, Sutherland, 37

a
DuBuisson, L.

The plaintiff’s counsel urged the reasons given by Street, J,
who delivered the judgment of the Court in Lane v. Dungannon,

22 O.R. 264. In this case the contractor for the erection of a

building for the defendants, during its progress gave to various
persons orders upon the defendants for sums due them by him.,
It was held there that these orders were not in themselves good
cquitable assignments of the portion of the fund in the hands of
the defendants.  After the trial the Court directed that further
videnee should be taken viva voce before Faleonbridge, J., at the
Goderich autumn sittings and be brought before the Court, which
vould then dispose of the motion. Evidence was taken, the re-
sult of which is stated in the judgment. Street, J., says, on p.
27;

If, therefore, the decision of this question had rested upon the evidence
before the learned Chief Justice of the Common Pleas, I think we should
e heen obliged to allow the appeal. At the request, however, of the

mnsel for tl spondents, we have allowed evidence to be given hefore
Mr. Justice Faleonbridge, at the last G

ich Assizes on behalf of any
f the parties who desired to shew that the state of facts in evidence upon
which the appeal was brought did not fully shew the position of the
parties,
The evidence taken before my brother Faleonbridge at Goderieh leaves no
ubt whatever as to the intention of Henderson in giving, and of the
everal claimants in taking, the orders here in question. There was only
fund out of which the directors could possibly be expected to pay
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the orders; the nature of that fund and its origin were well known to all
the parties; and when Henderson promised the persons with whom he
dealt orders upon the directors, it is elear that he meant to give, and that
the claimants expeeted to get, orders which were to be paid out of the con
tract price of the building which he was putting up for them. Not only
this, but it is equally plain that the directors understood the orders as
intended to deal with portions of the contract price and to be payable only
out of that particular fund. Under these circumstances, I think we are at
liberty to open our eyes to what the real intention of all the parties to the
transaction was, and to give eflect to it by declaring that Henderson did
make an equitable assignment to each of the claimants of a po tion equal t«
the amount of the written order given him of a portion of the fund in
question, and that the fund should be distributed upon that footing

In the last mentioned case, Hall v. Prittie, 17 A.R. (Ont

306, was considered, so that if we follow the reasoning of the

Divisional Court, which was constituted by Armour, C and
Street, J., it appears that it is not absolutely neeessary that the
fund should be designated on the face of the order or direetion

I think, after a careful perusal of the evidence, that her
there was only one fund out of which this order could be paid
and the nature of that fund and its origin were known to all the
parties. On page 11 of the evidenee, the plaintiff says:

I told him (Kaplan) that Mr. Brandes told me 1 couldn’t get an
money and he gave me that order that you would pay me, and Mr, Kapla
told me to go ahead and finish up the job and he would pay me anythin
that was coming to me
And again on page 12:

I told him (Kaplan) if you do not agree to pay that money I wouldn
work any more. He said, “Go ahead and work, I pay every cent.”

And on page 13 :—

A. I went to Kaplan and asked him if he wanted to pay me or not, (
What did he say? A. Yes, go ahead and finish the job; 1 pay you t
money.

Evidently there is no doubt as to what was in the minds of
the parties at the time that order was given, and it is also elear
that there was only one fund. So that, if T follow the reasoning
of Mr. Justice Street I should hold that the document in question
was a good assignment of the money. It is also contended on |
half of the plaintiff that the giving of this order by Brandes, the
taking of it to the defendant who retained possession, and his

18 D.

promi
constl
fenda
for tl
came
l |
under
there
waivi
the w
anee
half ¢
sarv 1
might
In
of faq
slons
Jude
[ say
of the
or an
Fhin)

enee |

|

fefen




il
he
at
m-
iy
as

nly

the
did
| to

in

i)

the
and
the

ion.
here
paid
| the

any
;\pl;n‘
rthing

mildn't

ot,

ou th

nds of
o elear
soning
nestion
| on be-
les, the
and his

18 D.LR.| C'oxrAD v, KAPLAN,

promise to pay everything that would be owing to the plaintiff,
constituted a new contract and thus be an answer to the de-
fendant’s objeetion that the order was only a promise to answer
for the debt of another, was not signed by the defendant and
came within see. 4 of the Statute of Frauds.

I think we ean treat this as a new contraet. There are here,
under changed conditions, all the elements of a new contraet;
there were valuable considerations; there was praetieally the
waiving of a wage-earner’s lien; there was an assurance that
the work would be completed, and there was complete perform-
ance upon the part of the plaintiff, T think the evidenee on be-
half of the plaintiff supports the foregoing and, if it were neces-
sary to amend the pleadings, T would allow any amendment that
might be needed.

In allowing the appeal T would not be substituting my finding
of fact for the trial Judge’s finding, as I simply draw conclu-
sions from established faets different from those of the trial
Judge, and T am not reversing any express finding of fact when
I say T would believe the story of the plaintiff as to the delivery
of the order (being notice) to the defendant and the existence
of an indebtedness from the defendant to Brandes at the time of
$600 or $700 corroborated by independent witnesses in prefer-
enee to the denial of the defendant.

I would allow the appeal. Appeal allowed.

ESSEN v. COOK.
British Columbia Supreme Court, Macdonald, J. May 26, 1914,

I, Costs (8 11—=50)—0F UNNECESSARY PROCEEDINGS—FORECLOSURE—U'N-
TENABLE DEFENCE,
Costs in a foreclosure action caused by untenable defences are against
the defendant,

ArrricaTion for costs in a foreclosure action. Judgment
.'l"“‘ll'(lill’,.!l.\'.

Campbell & Singer, for plaintiff.

A. 8. Johnston, for defendants.

MacpoNaLp, J.:—This is an action brought by the plaintiff
for declaration of default under an agreement for sale. The
defendants other than defendant Cook, delivered defences deny-
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ing all allegations tending to support the plaintiff’s elaim. Prior

stion coming on for trial, admissions were made whieh

practically disposed of the issues and left only the question of
costs, reserved for consideration. Judgment for foreclosure
was granted and the plaintiff now seeks to obtain judgment im-
posing costs upon the defendants thus defending,

The general rule is that in an order for foreclosure there is
no judgment against the defendants personally for costs should

redemption not take place, but an exception ar where the
validity of the security has been unsuccessfully disputed. See
Morgan & Wurtzburg on Costs, p. 222, There is a case not re-
ferred to in this text book—Guardian Assurance Co. v. Lord

Avonmore (1873-4), Ir. R. 7 Eq. 496, where the only question

left for the Viee-Chancellor to decide was the same as now comes
before me for consideration. T think it well to quote the judgment
almost at length, as follows :—

The only question T have to decide is as to the costs, The general rule

in foreclosure suits is, that the costs should come out of the estate with

the demand.  But there is an exception to that rule where the mortgagor
raises a defence which is untenable, in which case the

s 80 occasioned
may be ordered to be paid by him personally—and that, whether there he
no doubt that Lord
Avonmore did raise a defence which was untenable, and which caused a

fraud or not on his part. In the present case there i

great « ation in the ease. |

m not of opinion that the suit was
rendered necessary by Lord Avonmore, as it was necessary to be instituted
to enable the charges on the property to be raised, 1 do not, therefore
think the entive costs shonld be given against him, but I am certainly of
opinion that the additional costs of the litigation caunsed by this defence
should not be merely added to the plaintiffs’ demand, for payment of which
there is likely to be an insuflicient fund. 1 think the proper form of the
decree should be that suggested by Mr. Gibson, and which was made in

v of Sharples v, Adams, 8 LT, 138, ‘The addition to the usual
se should be that, in ease of the fund proving insufficient for payment of
plaintiffs’ demand and costs, Lord Avonmore personally should pay so much
of the costs as were oceasioned by his unsuccessful defence.

I follow this judgment and am supported in this conelusion
by the judgment of the Viece-Chaneellor in Tildesley v. Lodge
(1857), 3 Jur. (N.S.) 1000, where the learned Judge direets
costs should be paid by the defendant through his failure in the
litigation and that he “*ought to pay so much of the costs of the
suit as have been oceasioned by disputing the plaintiff’s right to
sue upon his equitable mortgage.”

In this action all costs should be taxed in the ordinary man-
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ner and added to the amount required to be paid for redemption
within the stipulated period. Then the judgment should provide
for a separate taxation of the additional costs occasioned by the
defendants defending the action, and such costs will be paid by
such defendants in the event of the redemption not taking place.

Judgment as to costs against certain defendants,

REX v. BELMONT.
Quebee King's Beneh (Crown Nide), Gervais, J. July 6, 1914,
L JUsTICE OF THE PEACE (§ T11—12) —JURISDICTION ALSO AS SUMMARY

TRIAL MA« =—=SUMMARY CONVICTION OR SUMMARY TRIAL PRO-
CEDURE

Where trials for keeping a disorderly honse and for frequenting a
common bawdy house are held before a magistrate having jurisdietion
to proceed to a summary convietion under the v
Code, see, 228) or to a summary trial without consent under Code see.
774 (umendment of 1909). it will be taken in the absence of any ex-
press statement in the record of proceedings to indicate which proce-
dure was being followed, that the magistrate acted under the power
of summary conviction from which an appeal would lie rather than
that he aeted under the powers of Code see, 774 upon summary trial
from which there would be no appeal.

ey clauses (Cr,

Arrears by Paulette Belmont and others, heard together by
consent, from eight several convietions against the eight appel-
lants, defendants, one of whom was convieted of keeping a
bawdy house and the others for being frequenters of the same.

The appeals were allowed and the convietions quashed.

J. C. Walsh, K.C',, for the Crown.

A Germain, K.

', for the aceused.

Gervars, J.:—The appellants, numbering eight, seek to set
aside the convietions to a term in jail which were given against
them by the recorder of the eity of Montreal for having kept a
common bawdy house in Montreal during the month of Mareh,
1914,

By consent, the eight present appeals have been joined.

The evidence of the Crown through three constables shews
that the house kept by the accused had a bad name, that it was
looked upon by them as a ecommon bawdy house wherein and
wherefrom men and women were seen during the day and night
coming; but the witnesses of the Crown cannot swear that any

Statement

Gervais, J,




QUE.

K. B.
1914

Rex
g

BELAMONT

Gervais, J,

Domixion Law Rerorms, 18 D.LR.
act of prostitution had taken place therein, as they have never

been there, and that they cannot bring witnesses to bear out the

ill repute of the place.
On behalf of the defence a fireman of the eity of Montreal

was heard, and he swore that he had been for some months a
hoarder in the house, and that he had not seen anything impro
per there,

One of the accused took the stand and swore that she was
there as a mere boarder and that she was carning her livelihood
as an employee in a St. Lawrence street ice eream parlour,

Two questions have to be decided :

I1st. Are these eonvietions appealable?

2nd. Is the proof of the offences alleged sufficient ?

By examining carvefully both eomplaints and eonvietions, on
cannot see if they have been taken or rendered under the law re
lating to bawdy houses, viz.: Articles 225-228.229 of (.(",, or
under articles 238, (.("., punishing vagraney.
Have these cases been tried under the Summary Convietions

part or the Summary Trial part of the Code?

Amongst all the accused, only one is charged with having
kept a disorderly house, that is, a common bawdy house. Th
others are before the Court for having frequented such a plaec

Let us quote at once the new artiele 239 as amended by 3-4
Geo. V., ch. 13, which limits punishment for such frequenting
to a fine not exceeding %100, or in default to two months’ im

prisonment, for those who are found without reason in a dis

orderly house.

The records do not shew any deelaration of intention on b
half of the recorder to sit in the present cases in virtue of article
773, (.C',, which merely declarves that ‘‘the magistrate may, sub
jeet to the subsequent provisions of this part, hear and determin

the charge in a summary way.’
Article 774, C.C. [amendment of 1909], declares that

The jurisdietion of the magistrate is absolute in the case of any person
charged with keeping a disorderly house, or with being an inmate or
habitual frequenter of a common bawdy house, and does not depend on the
consent of the person charged to be tried by such magistrate, nor shall such

person be asked if he consents to be so tried.
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2, The provisions of this part do not affect any absolute summary jur-

isdiction given to justices by any other part of this Aet,

It is not indifferent for an accused to be tried for keeping a
disorderly house or for frequenting it, under Part XV., or Part
XVIL, sinee 1913, that is to say, the passing of the Aet, 3-4 Geo.
V.. ch. 13, amending article 797, (".(",, by refusing appeal when
the convietion for such offence has been given under the Sum-
mary Trials part, not presided over hy two justices of the peace
sitting together, but by a magistrate such as the said recorder;
and a contrario not abolishing appeal allowed under article 749
in any case decided, under Part XV, relating to Summary Con-
vietions,

Should the prosecution be taken under article 228, C.C., it
may give rise to a summary trial, if presided over by a magis-
trate there is no appeal from his eonvietion under the amend-
ment of 1913,

On the other hand should the prosecution be taken under
article 238 relating to vagraney under paragraph ‘“j’’ and “‘k,”’
the trial may be made before two justices of the peace or a
magistrate having their jurisdietion.

If the trial takes place, under article 228, the punishment
may be one year’s imprisonment ; if held under article 238, the
punishment may only be for six months in jail or a fine not ex-
ceeding §50,

The consequence of the utter differences between the two en-
actments is very easily seen to be of the utmost importance for
an accused,

The aceused has no choice, between a Summary Convictions
Trial or a Summary Trial. The option, if I may be allowed to
call it so, belongs to the Crown or to the magistrate, but the
magistrate, who may use his right to exercise an absolute juris-
dietion under articles 773 and 774, C.C, if he wishes, must so de-
clare, in 8o many words.

We do not find anything of the kind of record ; neither in the
complaint, nor in the convietion ; nor in the procés-verbal of pro-
ceedings, wherein very naturally such assertion of jurisdiction by
the magistrate should be found.

As the recorder has not seen fit to express the aforesaid abso-
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QUE lute jurisdietion before mentioned whieh would have preeluded '
K. B the aceused from appealing from the said convietions we eannot
1914

but recognize to the aceused their general right of appeal which

Rex 18 granted to them under article 749 of Part XV. relating to

Summary Convietions
On the merits, 1 find that the proof of prostitution is not

sufticient |
It was casy for the poliee to prove faets of that nature whiel

might have taken place in the house in question and which would

have gone to shew that either artiele 228 or 238 or 239 applied
Also, | must mention that under the new article 239, as

mended by 3 & 4 Geo, Vo, eh, 13, the eonvietions would be exees

N as regards the aceused, who had been brought before the
Court for having frequented the said house Article 1035, ('(
cannot be made applicable to them, it is needless to say

Upon the whole, 1 deelare that the present cases ave appeal
able: | vntain the appeals sh the convietions

Convicltions quashed

QUE REX v. DAIGLF
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seriptions in the same company, where the same counsel aeting
of the acensed = consent by which the eviden
ary inquiry against any one of them might
ther both at the several preliminary enquiries and upon th

[See also B, v. Brooks, 11 Can, Cr, Cas, 188, 11 O.L.R

for all
at the prelimin
agninst any

as a

NDICTMENT, INFORMATION AND COMPLAINT (§ IV <T70) —QuasiiNGg—1x
FORMATION TREATED AN FORMAL CHARGE OR INDICTMENT  SPEEDY
TRIAL

Where the information on which the preliminary enquiry proceeded
is used in place of o formal indictment or “cha on a speedy trial

und the acensed moves to quash it as sueh, he thereby treats it as a

fe facto indictment and cannot abjeet to the lack of a formal doeument
it least where no prejudiee is shewn

Bt Ann RECOUNIZANCE (8 120)  CRIMINAL 1AW — DIRFCTION  FoR
BALL IN LIEU OF COMMITEAL FOR TRIAL— RECoRD
Where an order is made on o preliminary enquivy that the acensed
ive bhail under Code see, 696 to appear for trial, hut no committal
for trial is made as the magistrate s not consider the ease suflic
ently strong to order committal, the recognizance of bail acknowled
before the magistrate or two justices and duly signed, is the only

necessary record to go before the trial Court with the depositions and

nformation: amd a

Ay trial without jury on defendant’s sulbse
i not annulled by the laek of a formal order

ued by the magistrate to further evidenee the direetion to give
such bail

ent election of sam

INAL 1AW (811 B ELrerise mian wirnovr aruy - Necrsin
NOT COMMITTED FOR TRIAL BUT BALLED TO ANSWER 10 JURY COURT
On the arder being made under Code see. 696 that the aceused shall
ve badl to answer any indictment at the jury eourt upon the charge,
n lien of a committal for trinl thereon, the acensed may, without
vting for an indietment, eleet speedy trial without a jury upon the

Crows ease reserved upon a convietion for obtaining money

v promissory note by false pretences,

Fhe eonvietion was affirmed

V. K. Laflamme, K.C., for the aceused

Vimé M. Dechéne, for the Crown

Fhe opinion of the Court was delivered by

Gemvars, Jo—Having heard the Crown prosecutor for the
riet of Kamouraska, as well as the attorney for the aceused
his application for the opinion of this Court on divers (ques-
of law which were reserved for such opinion by the Court
sitting at Fraserville, during the trial of the aceused on the

@ of obtaining by false pretences, in the fall of 1912, a sum
woney and a promissory note, through a contraet of subserip-
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tion for shares in a phantom joint stock company ; having examined
the record and upon the whole having deliberated;

Seeing that, on the 22nd day of October, 1913, after his mo-
tion to quash the indietment had been dismissed by the Court
of the Sessions of the Peace for the District of Kamouraska, the
aceused applied to the same, on the 23rd of October, 1913, to re-
serve to this Court, for its opinion, several questions of law in
virtue of Article 1014, C.Cr.;

Seeing that the Court of Special Sessions, after having dis-
missed, on the 22nd day of October, 1913, the first motion of the
accused, postponed his trial; and then elosed it, on the 23rd day
of October, 1913, declaring him guilty of the charge brought
against him, and condemning him to six months in the jail of the
District of Kamouraska, and finally, on the 25th of November,
1913, the Court below reserved for the deeision of this Court
divers questions of law which will be explained later on.

Seeing that it is necessary to understand the case that it b
alleged, at once, that, even before that date, Justice of the Peac
Dugal had issued his warrant of arrest, on the 29th of November
1912, against the accused: that after the arrest of the latter the
said Justice of the Peace had admitted him to bail “upon the con
dition for him to appear before the said Justice of the Peace o
any such other Justice of the Peace for the District of Kamouras
ka''; that Mr. C. Panet-Angers, Police Magistrate for the distric
aforesaid, had already, during the month of January, 1913, hel
the preliminary investigation which was closed on the 14th Marcl
1913, by an order for recognizance of bail to surrender, but witl
out any commitment, to the Court of King’s Bench for the Di
triet of Kamouraska; as the whole is shewn by the proeés-verbal «
hearing properly signed or initialled by the said Magistrate or tl
Clerk of the Crown (Mr. Pelletier); as well as by the Bail Bon
dated 14th March, 1913, signed by the accused and the sa

Magistrate, in accordance with Article 696, ', Cr.; that M
Corriveau, Distriet Magistrate, had granted the option of the a

cused for a trial without jury; that the said trial had been posi-

poned, on several oceasions, to be closed, on the 23rd Oectoln

1913, by Mr. Magistrate Langelier, Judge of the Special Sessions

of the Peace for the said district, who, after trial, as we ha
already said, found the aceused guilty and convieted him, as abo
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Seeing that the charge against the aceused was substantially
identical with three others brought, to wit; against Pierre M.
Gauthier, Osear Duchesne, and Joseph Gamache, for having ob-
tained, in the same way, similar valuable securities, to wit a sum
of money and a note in settlement, from divers parties, in the
full of 1912; that, against each of them, a similar series of judicial
proceedings had been had in each case, resulting as in the present
one, ina convietion of six months in the said jail;

Seeing that the said accused got themselves all admitted to
hail, in the course of their trials, that they are still at liberty;

Seeing that, on the 22nd October, 1913, the attorney for the
accused, acting for each one of them, signed a consent, under
which the evidence, in the ease of Daigle and of the others, at the
preliminary investigation, would be made use of at his trial with-
out jury, of the said case, as well as at the preliminary investiga-
tion and also on the merits in the three eases of Gauthier, Duchesne
and Gamache, and vice versa;

Seeing that it is under these eircumstances that the aceused
made his motion, dated 23rd October, 1913, to the Court of
Special Sessions of the Peace for the District of Kamouraska to
he allowed to ask this Court to give it opinion on the following
questions:

1. Does the indictment contain the necessary elements to constitute
the offence of obtaining money and valuable securities by false pretences
ith intent to defraud?
2. Has the accused been properly indicted, as the so-called indietment
s null for the following reasons:

a) Has not the Magistrate violated the law by allowing as deposi-
tions for the benefit of the Crown, those of witnesses who have never been
curd in this case but in some other case, that is, in the other cases already
entioned

h)

Are not those depositions useless, as there is nothing to shew

therein that they have been taken in the presence of the aceused.
Is not the order of recognizance of bail to the Court of King's
Honeh null, as it is not signed by the Magistrate and does not disclose the

wge upon which the aceused is he
i Were not those objections properly raised, on the 22nd October,

13, by way of a motion to quash

L. Does not the accused suffer a prejudice by the dismissal of said
»

Was not the amendment to the indictment, viz: to alter dates, il-
. as the Mapistrate being powerless to grant it, being not one appointed

inlly for the District of Kamouraska, wherein the offence had been
mmitted?
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Seeing that the Court of Special Sessions for the Distriet of
Kamouraska, while wishing to grant the demand of the accused
has formulated them by its Order, dated 25th November, 1913,
as follows:

1. Does a promissory note constitute a valuable security in accord
ance with see. 7, sub-sec. 40 of C.Cr.?
2. Did the Justice of the Peace who issued the warrant of arrest and

left it to another Magistrate to execute all the proceedings at the prelimi

nary investigation act illegally?

3. Were the depositions illegally taken in the absence of the aecused

but under his consent?

1. Were the accused to be committed or could t e Magistrate in virtue
of Article 696 of C.Cr. just send them, without any commitment, to the Court
of King's Beneh upon their giving recognizance of bail under the said articl

Seeing that all these questions of law as they have been

formulated lack clearness;
Considering, nevertheless, that they are the only question
reused cannot

of which this Court ecan take cognizanece; that the
be prejudiced thereby; that the clearness and precision of thes
questions ean be obtained by perusing the motion to have the
opinion of this Court, dated 23rd October, 1913, as well as b
taking communiecation of the defendant’s factum, dated 14t}
April, 1914, and the said questions could be reduced to the fol
lowing

1. Does the indictment allege an infraction of false pretences

2. Does the replacement of Justice of the Peace Dugal, wh

issued the warrant of arrest, by Mr. District Magistrate Panet
Angers, who held the preliminary investigation, by Mr. Magi
trate Corrivenu, who received the option for trial without jury
by Mr. Justice Langelier, Judge of the Sessions of the Peac
who held the trial, and gave the conviction, make the latter it
competent to make such trial and to give such convietion?

3. Did the attorney for accused act illegally by consentin
to the use of the depositions taken in other eases?

1. Could the aceused accept the complaint in place of o
indietment?

5. Was the Magistrate at the preliminary investigation unds
pain of nullity bound to sign himself the order of recognizan
of bail to surrender to the Court of King's Benceh, or could he |
the same be signed by the Clerk of the Crown, when the accuso|
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dterwards appeared before the Court of Special Sessions to make
Jis option for a trial without jury, in accordance with the bail
wond dated 14th Mareh, 19137

6. Can the accused renounce to a jury trial after the order of
recogniz

1wee of bail to surrender to the Court of King's Benceh,
but before or without any commitment or appearance before that
Court, upon a regular indictment?
Passing judgment upon the first question:
Seeing that the Crown has charged the aceused with having,

through false pretences, indueed the complainant, one Belle, to
ihseribe for shares in the capital stock of The Ameriean Shoe and
Counter Company, and to have, thereby, received on account
<ome money, and to have thereby also obtained a promissory note
nosettlement of payment of the balanee for the said shares from
the same complainant; secing that if we interpret, in good faith,
the words used, in the complaint, in accordanee with Freneh or
Fnglish etymology, we have to come to the conclusion that the
complaint does diselose against the accused the faets that he has
gotten two things which ean be stolen, to wit: two valuable se-
curities, to wit; a sum of money and a note, through the pretence
of u fraudulent contract; that is to say, the promise on behalf of
Belle to pay, without cause or consideration, the amount of cer-
tain shares in the said joint stock company;

Secing that the general averment of false pretences, right at
the beginning of the phrases, which enunciates the infraction,
makes it elear that the aceused has used false pretences to obtain
both the said subseription and thereby the said money and note;
Considering that “to obtain payment of a security through
nud ” implies a realization just as perfect, if not more so, than
¢ obtaining of the same;

{1

Considering that the complaint alleges all the essential ele-
ments imposed by the Criminal Code to constitute the infraction
! fulse pretences;

Seeing Artiele 405, C.Cr.:

I'he majority of the Judges of this Court answer affirmatively

» the first question, Mr. Justice Cross is dissenting.

Passing judgment upon the second question relating to the re-
placing of Magistrates:

Seeing that the aceused has appeared, according to the con-
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dition of his bail bond before Mr. Magistrate Panet-Angers, hav-
ing the jurisdietion of two Justices of the Peace for the Distriet of
Kamouraska in accordanee with Article 823, C.Cr,;

Considering that a Justice of the Peace who issues a warrant
of arrest against an aceused has always the right to order him to
appear before himself or any other Justice of the Peace for the
said distriet; that the continuation of proceedings is allowed be
fore another Justice of the Peace, or Magistrate;

Seecing Article 680 and 831, C.Cr.;

The Court unanimously answer in the negative to the second
question,

Passing judgment upon the third question with regard to the
illegality of the consent of the aceused to the admission of de
positions given in other eases, but in accordance with the law;

Considering that an accused may always confess his guilt i
full, and a fortiori make a minor confession; Seeing Article 978
e

The Court unanimously answer negatively to the third ques
tion.

Adjudicating upon the fourth question with regard to th
absence of a regular indictment:
aceused has renounced to a jury trial befor
of the same, or time fixed for the preparatio

Seeing that the
'II{' commencement
of such ]lrm'mhlrv;

Secing that the accused in pursuance of his own demand t
quash the indietment admits de facto as an indictment, unde:
Article 872, C.C'r., the complaint, the nullity of which this Cou
is asked to pronounce upon, not as an act of indictment, but as
act of complaint, as not implying the essential elements of an i
fraction of the law for false pretences;

Seeing that the accused has proven no prejudice, under th
head;

Seeing Articles 825, 828, 1019, C.Cr., the Court unanimous!
answers in the affirmative to this question;

Passing judgment on the fifth question:—

With regard to the lack of signature at the close of the pro-

liminary investigation on the part of the Magistrate ordering t«

recognizance of bail by the accused to surroader to the Assize

Court;

18 D.L
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Seeing that there has been, in this ease, no order of commit-
ment, in accordance with Article 690, C.Cr., but simply an order
of recognizance of bail by accused to surrender to the Court of
King's Beneh, under Article 696, C.Cr., which implies merely,
in such a ease, the obligation of giving a bond;

Secing that the rendering of the said order results from the
gignature, on the i4th of March, 1913, by the aceused and the
said Magistrate Panet-Angers holding the said preliminary in-
vestigation and ordering the said bail bond, on behalf of the ae-
cused and his bondsmen, that he would appear during the follow-
ing term of the Court of King's Beneh to be tried for his said
offence;

Seeing that the aceused has appeared, afterwards, in August,
1013, in compliance with the said order to renounce to his jury
trial, notwithstanding any so-called informality;

Considering that there is a distinetion to be drawn between
the said two orders; that the said Magistrate Panet-Angers had
not to sign any order of commitment but simply a bond which he
lid, on the 14th day of March, 1913;

Seeing Articles 690, 696, 824, 1019, C.Cr.;

The Court unanimously answer negatively to this question.

Passing judgment upon the sixth question with regard to the
renunciation by the acceused to a jury trial, before any commit-
ment or drafting of an indictment, or appearance before the
Assize Court:

Secing that the option for a jury trial has taken place in proper
time before the opening of the Assize Court, with the permission
of o competent Judge, and the formalities required by law, to-
gether with the full consent of the accused, in the presence of his
lnwyer, who has then and there given his written consent to use,
in cach of the four trials, as complete evidence, the depositions
of the witnesses used in any one of the other trials;

Considering that the accused has not suffered any prejudice
therefrom;

Considering that the recent amendment to the Criminal Code
hias abolished, when the aceused so demands it, the formalities of
the commitment to the Assize Court, as well as the notice to the
Sheriff for an option of a trial without jury, and finally that of the
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return of the accused before a competent Judge to hold a speed

K.B trial;
1014 Seeing Articles 825, 826, 827, 828, C".Cr d o
Rex The Court unanimously answers in the affirmative to this ques Th
Dty tion Gh
= And the majority of the Judges of this Court doth order it y
Gerwis, J, . pany
consequence, that the acte of its present answers, alter bhein 3
. 't
duly registered and docketed in its records, be sent with the
. . " I e
record of the present case, to the said Court of Special Session i
; 8 by
of the Peace for the District of Kamouraska; leaving it to the latt g
to deal ultimately with the execution of the said sentences al
lusi
Conviction affirmed that 1t
SSI
N.B.—A\ similar judgment was rendered in each of the thr Irpos
cases of Pierre M. Gauthier, Osear Duchesne and Joseph G ™
Ill.l"h" L S
ONT. Re ONTARIO POWER CO. and STAMFORD 1
S.C Ont Sup ‘ \ppellate D Mevedith, €00, Macl il
1914 Va tnd Hodging, 0.1 January 12, 1914 \
10
L MUNICIPAL  CORPORATIONS (8 11 1 2—275) —POWERS—AS 10 TAXS he
Fixen as SMENT—I'UBLIC SCHOOLS, HOW AFFECTED RY
S of eh. 39 of the Public Sehools Aet, (Ont.) 1901, as amen er
ee, 39 of eh. 89 of Act of 1909, carried into R.S.0. 1014, ch. 266 I
10, covers an exemption by means of a fixed assessment t
ere under the by daw of a township a company’s ratable prope n»
to be assessed at a fixed commuted s sum for a fixed period 44
vears and relieved from any “assessment or taxation™ in exee
the company is not thereby exempted from assessment for |
[See also Re Electrical Development Co, and Stamfore
0]
2, Taxes (§1 F—85 EXEMPTION FROM—COMMUTING AT FINED GROSS S
HOW CONSTRUED—SCHOOLS
I'he effect of a fixed assessment by a municipality commuting ’
fixed sum covering a stated period of years “taxation of
nature kind whatever” against a company’s ratable property
for the corporate purposes of the company is to that extent to ex
from taxation the property to which it applies
[See also Re Eleetrical Development Co, and Stamford, 18 D1
70,1
Statement AprpeAL by the Ontario Power Company of Niagara Fu'ls
i

from an order of the Ontario Railway and Municipal Bou
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dated the 26th September, 1913, confirming the assessment for
school purposes by the Corporation of the Township of Stam-
wd of the appellant company’s property in the township.

The appeal was dismissed.

Glyn Osler, for the appellant company, argued that the com.
pany was entitled to the exemption conferred by a by-law of
the respondent corporation, passed on the 10th Oetober, 1904,
and confirmed by the Ontario statute of 1905, 5 Edw. VII. ch.
7%, by which the valuation of the company’s property for assess-
ment purposes was fixed at $100,000, for the years 1904 to 1924,
nelusive.  From 1904 to 1912 it was never suggested by any one
that the by-law could have any other meaning than that the
ssessment so fixed should apply to school as well as to other
purposes. The provision of the Aet of 1892, ““An Aet to amend
and explain certain portions of the School Laws,”” 55 Viet. ch.
60, see. 4, forbidding the application of any exemption to school
rates, is controlled by the express enactment in the statute of
1905 declaring the by-law ““to be legal, valid and binding, not-
withstanding anything in any Act contained to the contrary;”
nd the Board erred in holding that the last-mentioned statute
lil not prevent the operation of the statute of 1892 (now found
in the Publie Schools Act, 9 Edw. VII, ch. 89, as see. 39). le
ontended also that the by-law did not really exempt. He
referred to Canadian Pacific RW. Co. v. City of Winnipeg,
19007, 30 S,C.R. 558; Stratford Public School Board v. City of

iford (1910), 2 O.W.N, 499,

L. C. Kingstone, for the township corporation, the respon-
nt, argued, from a review of the history of the provineial legis-
tion with regard to municipal taxation and exemptions there-
i, that the Legislature should not be considered to have had

intention to withdraw the express statutory prohibition

nst exempting from school taxes which has been in foree ever
1892, if not before, as suggested by Garrow, J.A., in
Peongle v. City of Stratford (1909), 20 O.L.R. 246, 258, 259,

Iso referred to Toronto Public Board v. City of Toronto

J02), 4 O.L.R. 468; Broom's Legal Maxims, ed. of 1911, pp
Fi5, 4614635 Freme v, Clement (1881), 44 LUT.R. 399 ; Minet v.

IS DR,
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Leman (1855), 20 Beav. 269; Pryce v. Monmouthshive Canal
and Railway Companies (1879), 4 App. Cas. 197, An exemption
by means of a fixed assessment comes within the meaning of a

partial exemption under the statute of 1892

By arrangement between counsel in this and the following
case, Wallace Neshitt, K.C,, was heard in reply He referred
to the Separate Schools Aet, 3 & 4 Geo, V. ch. 71, see, 66, and t«

Stratford Public Nchool Board v, (ily of Stratford, supra

January 12, 1914, Megeorrn, C.J.0.:—This is an appeal by
the Ontario Power Company of Niagara Falls from an order o

the Ontario Railway and Municipal Board, dated the 26th Sep

tember, 1913, confirming the assessment for school purposes of

the appellant’s property.  The exemption which the appellant

claims is conferred by a hy-law of the couneil of the respondent
passed on the 10th October, 1904, and it provides that the annua

assessment “‘of all the real estate, property, franchise an

effects of the Ontario Power Company, situate from time to tin

within the Municipality of the Township of Stamford, and nse
for the corporate purposes of the company, be and the same
hereby fixed at the sum of $100,000 apportioned as follows
namely, $30,000 upon the gate-houses, penstocks, inlets, inl
hridges and other principal works of the company, situate in tl

Queen Vietoria Niagara Falls Park, and $70,000 upon the oth
I

property of the said company situate in the said park or
where in the said municipality, for each and every year of tl
vears 1904 to 1924 hoth years inclusive, and that the said co
pany and its property in the municipality shall not be lial
for any assessment or taxation of any nature or kind whatsoey
beyond the amount to be ascertained in each sneh year by t
application of the yearly rate levied by the munieipal couneil
each such year to the said fixed assessment of $100,000 appe
tioned as aforesaid.”

On the application of the appellant, an Aet was passed

the 25th May, 1905, eh. 78 of the statutes of that year. The Aot

contains but one seetion, which reads as follows: “*By-law N

11 of the Municipal Corporation of the Township of Stamfor
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¢, the by-law in question) “‘set forth as Schedule ‘A’ to this
\ot, is legalised, confirmed and declared to he legal, valid and
binding, notwithstanding anything in any Aet contained to the

Oddly enough, the hy-law provides that “‘this by-law and
the provisions thereof shall come into full force and effect immed-
intely after the municipality shall be anthorised by sufficient
legislative or other authority to pass the same:’" and, therefore,
reading it literally, the event upon which it was to come into full
foree and effeet has not happened, for the special Aet does not
confer authority to pass the hy-law, but confirms it, and, strietly
spenking, all that has been confirmed is a provision for exemption
to tuke effect when authority is obtained to pass the by-law.

The case is not distinguishable from the Elcctrical Develop-
ment Company's ease, post, notwithstanding the use in the by-
low of the words *

any assessment or taxation of any nature or
kind whatsoever.””  The addition of the words “*of any nature
or kind whatsoever’ does not add anything to the foree of the
proceding words, and are hut the flourish of the draftsman’s
pen, nor are the eoncluding words of the speeial Aet, ““notwith-
standing anything in any Aet contained to the contrary,”” suffi-
clent, aecording to the principle of the decision in Pringle v, City
Stratford, 20 O.L.R. 246, to bring the school rates within the
ption, It is forbidden by see. 77 of c¢h. 39 of the statutes
of 1901, the Publie Schools Aet, to hold or construe the by-law as
exempting the appellant’s property *“from school rates of any
kind whatsoever;™ and, therefore, all the speecial Aet effected,
¢Teeted anything, was to validate a hy-law into which the
ption of school rates had heen practieally written by the
Legislature,

It was argued by Mr. Osler that the by-law does not exempt
taxation, and is, therefore, not within this prohibition, or
the exeeption contained in the Munieipal Act; but that conten-
tion is mot, in my opinion, well-founded.
The provisions of see. 77 of ¢h, 39 of the statutes of 1901 are

cnough to embrace a by-law providing for a fixed assess-

The section provides that ‘‘no by-law passed by any

S uunicipality after the 14th day of April, 1892, for exempting
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any portion of the ratable property of a municipality from taxa-
tion in whole or in part shall be held or construed to exempt
such property from school rates of any kind whatsocver.”
The words ‘“in whole or in part’’ appear to me to have been intro-
dueed for the very purpose of including an exemption by means
of a fixed assessment. They were evidently not intended to

DI
apply to an exemption of part of the property, for that is :"r]
provided for—by the use in the earlier part of the section of the
words ‘‘any portion of the ratable property.”” The effect of a the
fixed assessment is to exempt from taxation the property to which the

it applies to the extent by which its assessable value exceeds the
amount of the fixed assessment ; but, if there were any doubt as
to the application of the section to fixed assessments, the fact
that the by-law in question expressly provides that the company
shall not be liable for any assessment or taxation of any nature
or kind whatsoever beyond the amount to be ascertained in each
year by the application of the yearly rate levied by the municipal
council in that year to the fixed assessment, brings the by-law
clearly within the scope of the section.
In my opinion, the appeal should be dismissed with costs.
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MacrLArReN and Maceg, JJ.A., concurred. liab

eacl
Hobogins, J.A.:—I agree with my Lord the Chief Justice

that these cases* are governed by the prineiple enunciated in
Pringle v. City of Stratford, 20 O.L.R. 246, and that the by-law !he‘
in question cannot be read or construed as exempting from $60(
school taxes. They were passed after the Legislature had ex-
pressly enacted that no municipal by-law exempting any portion
of the ratable property of a municipality, in whole or in part, real
should be held or construed to exempt such property from "
school rates of any kind whatever. In face of that direction from '
the Legislature, I do not see how this Court can do otherwise
than follow it in the construction of these hy-laws. See Smith
v. City of London (1909), 20 O.L.R. 133; Beardmore v. City of
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*The reasons of Hobaixs, J.A., are applicable to both this case and the
Electrical Development Company’s case, post.
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Toronto (1910), 21 O.L.R. 505. The case of Stratford Public
School Board v City of Stratford, 2 0.W.N. 499, may be dis-
tinguished from the case of Pringle v. City of Stratford, upon
the ground that in the former case the council com:muted
the taxes and accepted them *‘ for and in respeet of all assessable
property.””  There was no property exempted, but the rate
imposed on it was fixed and validated by statute.

But I do not see why fixing the assessment at a lower figure
than the actual value is not an exemption to that extent. While
the assessor is bound to enter the property on his roll at its
actual value (Assessment Aet 1904, 4 Edw. VIL ch. 23, sec. 22,
sub-sec. 3, col. 15), he is also required to enter (col. 16) the total
amount of taxable real property, and (col, 18) the total value of
property exempt from taxation. He is also to set down the
amounts assessable against cach person opposite his name in
the proper columns for that purpose. This item, viz., the amount
assessable, is not ineluded in the return (schedule E) required
to be made by a ratepayer, although the information from
which it is to be ascertained by the assessor is to be stated in
cols, 13, 14, 15, 17, and 18. His declaration is (schedule G) that
he has set down in the assessment roll ‘‘all the real property
liable to taration,” and that he has justly and truly *‘assessed
each of the pareels of real property so set down’’ (i.c., the real
property liable to taxation) ‘‘at its actual value.”

I can see no anomaly in the assessor entering the value of
the real estate in any of these cases at its actual value, say,
#600,000, and in col. 18 entering the total value of property
exempt from taxation at, say, $500,000, leaving the amount
assessable against the companies, i.e., the total value of taxable
real estate in col. 16, at $100,000,

The taxes ave to be levied on the whole of the ‘‘assessment’’
for real property, income, ete., and upon all the ratable property
(sees. 3 and 4). The Assessment Act of 1904 seems to me to
recognise the exemption of separate pieces of a block of prop-
erty and also of portions of its value. See sec. 5, sub-secs. 1
and 12; see. 10; sec. 14, sub-secs. 2 and 5; sec. 35; see. 39, sub-
see. 2; see. 41, A property worth 600,000, but only assessed at
£100,000, is exempt to the extent of $500,000 of its value, and the
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amount of exemption must be represented hy land or buildings
or the ratepayer’s five-sixths interest in the same.

Under see. 226 of the Assessment Aet of 1904, that Act is
not to affect the terms of any agreement heretofore made with a
municipality or anv by-law heretofore or hereafter passed by a
municipal counci! under any other Act fixing the assessment
of any property, or for commuting, or otherwise relating to
municipal taxation. This would indicate that the provisions
se in the Assessment Aet are not

as to actual value and other
to override the provision of the special Aet. But that section
does not affeet the provision found in the other Aet to which I
have referred, and which defines the construction to be placed
by the Courts upon agreements or hy-laws passed by municipal

councils.
Appeal dismissed.

Re ELECT?ICAL DEVELOPMENT CO. and STAMFORD.

Ontario Supreme Court (Appellate Division), Meredith, €.1.0., Maclaren
Magee, and Hodgins, JJ.A.  January 12, 1914,
1. Scnoors (§ IV—=T70)—IMGHT TO TAX EXEMPTED COMPANIES—"TAXATION
OF ANY NATURE Of KIND WHATEVER,"” HOW CONSTRUED,

Under Ontario assessment legislation, an assessment by a munici
pality to impose upon a company’s ratable property eertain taxation
ool purposes will not he set aside merely upon a shewing by th
v that all its vatable property, within the municipality, use
corporate purposes of the company, is under a municipal hy
law commuted at a fixed gross sum cover a fixed perind of years in
lien of “taxation of any nature or kind whatever.”

[See also Re Ontario Power Co, and Stamford, 18 D.LR, 64.]

ArreaL by the company from an order of the Ontario Rail
way and Municipal Board, dated the 26th September, 1913
confirming the assessment for school purposes made by the town
ship corporation upon the appellant company’s property in the
township.

The appeal was dismissed.

D. L. McCarthy, K.C., for the appellant company, relied upon
the arguments and cases cited on behalf of the appellants in
the two previous cases. He referred to the agreement made

v

4
3
3
t




I.LR. 18 D.LR.| Re Evec. Dev. (0. AND STAMFORD. }
o
dings in 1903 between the Commissioners of the Queen Vietoria ONT. ]
Niagara Falls Park and Messrs. Mackenzie, Pellatt, and Nicholls, 8. C. . 4 *’
(5tite which was validated by the Aet of 5 Edw. VIL ¢h. 12, in see. EE g (it
AR 5 3 of which is contained the enactment applicable to this case. _ Re / -ﬁ
by a i3 The by-law under which the appellant company claims the right "',',""",":‘:',,;\_L
;m.cnl to exemption was passed on the 10th October, 1904, It is the \:»::1- ¥
% to duty of the proper officials to make up the ll'oll in accordance o8 ! ;&
aidin with this by-law; and, if corrections are required under see. 97 STAMFORD. 1:
e not of the Assessment Aet of 1904, the proper remedy is by way  Argument ]
bt i of appeal to the Court of Revision. Gl
nich 1 4 A. C. Kingstone, for the township corporation. See the note 5
placed } of the argument in Ke Ountario Power Co. and Stamford, 18 g ‘f
ieipal I D.LLR. 64,
. ‘ By arrangement between counsel in this and the preceding
sed.,

case, Walluce Neshitt, K.C',, was heard in reply.

January 12, 1914, Megeorri, C.J.0.:—This is an appeal by Meradith, 'é
the Eleetrical Development Company from an order of the On- o |
tario Railway and Municipal Board, dated the 26th September, i

1913, confirming the assessment for school purposes of the appel-

uelaren,

AXATION lant’s property.
muniei " Although the facts of the case are somewhat different from
1"l\"';'|'l"' those of the case of the Canadian Niagara Powcr Company, )
ty. wsed 3 the result of the appeal must he the same, for the reasons that ! i
i.!'_:‘“";” ': led to a conclusion adverse to the appeal in that case apply
[ = equally to this.
k i The enactment applicable to this case is eontained in sec. 3
o Rail ; of ¢h. 12 of the statutes of 1905, which provides as follows:
. 1913 "It shall be lawful for the corporation of any municipality in
L'tn“'“ g’ any part of which the works of the company’ (i.c., the appel-
- fo¥ihs ! lant) ““or any part thereof pass or are situate by by-laws speei-
ally passed for that purpose to fix the assessment of the property
of the said company, or to agree to a eertain sum per annum or
otherwise in gross, or by way of commutation or composition
#d upon for payment, or in lieu of all or any municipal rates or assess-
lants in ments to be imposed by such munieipal corporation, and for

it made such term of years as to sueh munieipal corporation may seem




ONT.
8.0C.
1914

Re
ELECTRICAL
Deveror-
MENT
Co,
AND
STAMFORD.

Meredith,
©.J.0.

Hodgins, J.A

DomiNion Law Reports 18 D.LR.

expedient, not exceeding twenty-one years, and any such by-
law shall not be repealed unless in conformity with a condi
tion contained therein and this section shall be deemed to have
heen in foree and shall take effeet from and after the first day
of September, 1904,

The by-law under which the exemption is claimed was passed
on the 10th October, 1904, and provides that ‘‘the annual
assessnient of all the real estate, property, franchises, and effects
of the Eleetrical Development Company of Ontario Limited,
situate from time to time within the municipality of the town-

ship of Stamford, and used for the corporate purposes of the

5.000,

company, be and the same is hereby fixed at the sum of
apportioned as follows, namely, $140,000 upon the lands,
tunnels, wheel-pits, power-houses and gate-houses, penstocks,
inlets and inlet bridges, and other prineipal works of the com-
pany situate in the Queen Vietoria Niagara Falls Park, and
$85,000 upon the other property of the said company situate
elsewhere in the said municipality, for each and every year of
the years 1904 to 1924, both years inclusive, and that the said
company and its property in the municipality shall not he liable
for any assessment or taxation of any nature or kind whatever
beyond the amount to be ascertained in each such year by the
application of the yearly rate levied by the municipal couneil in
each such year to the said fixed assessment of $225,000 appor
tioned as aforesaid.”

The general law was substantially the same as that in foree
when the by-law granting exemption to the Canadian Niagara
Power Company was passed, except that the provisions of the
Municipal Aet relating to exemptions in force when the later
by-law was passed were consolidated in 1903 and appear in that
Act (the Consolidated Municipal Act, 3 Edw. VIL ¢h, 19) as
sees. 366a, 591 (12), and 591a (g).

The appeal should be dismissed with costs.
MacrareN and Macee, JJ.A., concurred,

Hooacins, J.A., also concurred, for the reasons given hy him
in Re Ontario Power Co. of Niagara Falls and Township of
Stamford, 18 D.L.R. 64,

Appeal dismissed.

S il
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by-
ndi- GUELPH WORSTED SPINNING CO. v. CITY OF GUELPH ONT
have GUELPH CARPET MILLS CO. v. CITY OF GUELPH, 8.C
1914
day Ontario Supreme Court, Middleton, J. January 15, 1914
1. MUNICIPAL CORPORATIONS (8 11 G—207) AUTHORITY  TO  CONSTRUCT
wsed BRIDGE—DPERMISSIVE  ONLY—COMMON  LAW  RIGHTS—NUISANCE
nual INJUNCTION—DAMAGES
. Legislative authority, merely permissive in its terms, does not
ffeets

abrogate common law rights, he

¢ where under the Ontario Muni
rited cipal Act authority is given a municipality to build a br over
d river, the work must be done with due regard to the rights of others

own- and the resultant stopping or partial stopping of fowing water gives

il to persons injured thereby a prima facie vight of action for damages

f the and an injunction against the nuisance

3,000, [ Metvopolitan Asylum District Managers v. Hill, 6 A.C. 193, 108,
) 2083 Canadian Pacific R, Co, v, Parke, [1809] A.C. 535; West v. Bristol

ands, Tramicays, [1908] 2 K.B. 14, referred to.)

ocks, EvipEscE (8§ VII A—380) —EX POST FACTO EXPERT TESTIMONY-—TEST

com- IDIFFERENCE IN VIEWPOINT OF EXPERTS,

Upon a question of negligence by a municipality, in omitting to
and tuke the advice of competent engineers in constructing a bridge, the
ke ex post facto expert opinion of such ¢ w8, although endorsing the

tuate methods adopted without their adviee, is entitled to less weight owing
ar of to the difference in viewpoint of such experts,
+ said " .
i " | THESE actions were brought to recover damages for the flood-  giatement
1abie ~ . . pn m
) ing of the lands and works of the respective plaintiffs, The ac-
ever A Y m .
" tions were tried together at Guelph and Toronto by MipbLE-
iy the 3 A
. ilin ToN, J., without a jury.
leil 1 A J AT .
Judgment was given for the plaintiffs with damages and in-
[ppor- .
Pl Junetion,
force Nir George Gibbons, K.C',, and . 8. Gibbons, for the plain-
agara tiff's
of the I. F. Hellmuth, K.C., J. J. Drew, K.C., and P. Kerwin, for
« later the defendants.
n that
19) as January 15, 1914, MiobLETON, J.:—The actions arise out of  yuameton, 7.
flooding of the works of both plaintiffs in the spring of 1912
il of the worsted company in the spring of 1913, the flooding
% cing caused by the erection of a bridge by the defendants across
* g . v . "
! river Speed at Neeve street, which proved inadequate to
w him permit the passage of the waters during spring freshets.
hip of i Before dealing with the legal question involved, it is desirable

» set forth in some detail the facts giving rise to the actions.
ised.
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For many years a bridge has crossed the river at Neeve
street, at this particular place. The bridge constructed in 1882
called throughout the evidenee ““the old bridge,”’ was a steel
structure, resting on piers at either bank of the river and on
a pier five feet in width in the centre of the street. Euch span
was fifty feet elear and seven feet nine inches above low water
level.

The bridge which has caused the present difficulty was con
structed in 1911, It has also two spans, but the end piers have
been brought in towards the river-bed to some extent; each
span is narrowed by ten feet; and the eentre pier is wider. In
stead of the elear waterway being open to the floor of the
hridge, each span is now a low arch, springing from a point four
inches above low water level, and the erown of each arch is only
four feet nine inches ahove low water level. There is no doubt
that the flooding was occasioned hy the inadequacy of this
waterway.

The questions to be investigated arve: first, the right, if any
of the defendants to interfere with the flow of water in th
river; and, secondly, if it is found that the liability of the d«

fendants depends upon negligence, whether there was in faet
negligence.

The plaintiffs not only base their contention upon thei
rights as riparian proprietors owning lands abutting on th
river, but rely, to some extent at any rate, upon their rights
with reference to a small stream emptying into the river,

The title to the lands is also perhaps material. The who
territory was originally owned by the Canada Company. Th
company laid out the ecity of Guelph, and registered a plan «
the original city. This plan runs only to the bank of the rivi
Neeve street is not shewn, and the land of the plaintiffs, which
is across the river, is not covered hy this plan.

The township of Guelph was also surveyed by the Canada
Company, and the plan covers the land to the opposite bank ol
the river. The lands in question form part of lot 3 in division
I'.  This plan was registered in December, 1846,

Sir John A. Macdonald became the owner of this lot, and on
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the 3rd July, 1856, he made plan No. 113, subsequently re
gistered in 1859, This shews the carpet company’s lots as Nos.

83 and 84, fronting upon the river, and the spinning company s
lot as No. 72. The small ereek also appears upon this plan

When the Canada Company parted with its title to lot 3 in
1832, by a conveyanee to one Crawford, the lot was described
by metes and bounds, running to the high water mark of the
river. This was conveyed by Crawford to one Ross, and by Ross
to Sir John A, Maedonald in 1854, After Maedonald’s plan, he
onveyed the lots in question, deseribing them as lots 83 and 84
upon the plan.

Queen street is a street immediately west of the river, par-
alleling, and at a short distance from, its bank. A plan was
registered on the 10th Deeember, 1864, of part of Sir John A.
Macdonald’s survey, covering land west of Queen street. The
importanee of this plan is that it shews what is apparently a
series of trenches or ditches conneeting with what appears to he
the so-called ereek emptying into the river. The evidence dis-
loses the faet that all this land was a low-lying tamarack swamp,
only rendered available for eultivation or building by means of
rainage.  The ereek or stream may have been originally the
natural outlet for the water from this swampy district, or it

1y have been artificial. 1 think the proper inference is, that
the outlet from these swamp drains was continued in the line
of the natural outlet, and that this ditch or stream, as it is now
ound, represents the original stream or watercourse, straight-

ened and deepened artificially.  This view is confirmed by plan

184, registered on the 22nd Mareh, 1869, where the stream in
question is shewn crossing Queen street and emptying into the
river. The configuration of the lands suggests that this was the
natural course of the drainage from the old swamp.
The branch of the river Speed in question drains an area of
110 square miles. This drainage basin has been cultivated for
my years, and there has not been any appreciable change in
area, by reason of deforestation or drainage of swamps, or
¢ construetion of drainage schemes, during the last forty years.

The country was opened up for settlement and most of the
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clearing done many years before this period; and, while there
has during the last few years been some change, it has been so
slight in extent as not to make any radical difference in the way
in which the water would get away, either during the spring
thaws or as the result of any heavy rainfall.

During the time of low water, the stream is small and quite
insignificant ; but in the springtime it becomes swollen, and the
flow is for some time very heavy.

Some distance above the bridge in question, Colonel Davidson
end his sister have lived for many years, in a residence the
grounds of which reach to the river bank. The bank is there
supported by a retaining wall some four feet in height, and be-
vond this a lawn slopes up to the steps of the main entrance to
the house. A driveway passes in from the road arounc a cir-
cular bed, in which a sun-dial is placed. In the spring, the high
water very frequently rises over this retaining wall and up upon
the sloping lawn. This affords an excellent gauge for roughly
estimating the comparative heights of the flow.

It is shewn by the Davidsons that the water frequently
reached the lower edge of this eircular bed. On three occasions,
the flood has gone beyond that. In 1869, the flood was so great
as to reach the steps of the house. This occurred again in 1912;
and in 1913 the flood was almost as high.

The flood of 1869 was shewn to have been occasioned by the
giving way of a dam upstream, thus allowing the escape of a
considerable volume of penned-back water, which augmented the
already heavy flood. This high water lasted only for a short
time, and passed away.

In 1912, the conditions were entirely unprecedented and ab-
normal. Streams all over the country were swollen to an ex-
tent exceeding anything within the memory of living persons.
This was the result of a sudden, heavy, and protracted warm
rain coming upon an unusually large amount of snow which lay
above frozen ground. This condition resulted not only in the
running off of an enormous amount of water, but the frozen
ground prevented percolation and facilitated the speed of the
flow, so that the streams were swollen to this extreme degree.
That was the case not only in the distriet in question but
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throughout all western Ontario; more bridges and dams being
carried away than ever before, and great damage being done
throughout the Provinee.

The flood of 1913, while not as great as that of 1912, ex-
ceeded all other floods except that of 1869. The cause of the
flood of 1913 was not so satisfactorily explained.

The plaintiffs claim an injunetion in the action, taking the
ground, as to this, that when the flood of 1912 stood alone it
perhaps might be regarded as an unprecedented oceurrence and
not likely to happen again, yet, when the bridge in the succeed-
ing year also proved to be inadequate, it became apparent that,
quite apart from any question relating to its original construe-
tion, the bridge ought not to he allowed to continue. I am re-
lieved from having to eonsider this

weet of the ease with any
anxiety, as I am told that such works have now been executed
as 8o to inerease the waterway that a flood even as great as that
of 1912 will not ocecasion injury to the adjoining owners,

While there is great divergence of view between the en-
gineers for the opposing parties, upon questions relating to the
propriety of the bridge, I am fortunate in that there is no dif-
ference between them concerning the facts of the case. Since
this action was brought, and in preparation for the trial, very
careful surveys were made by both parties. After the plain-
tiffs” engineers, Mr. Bell and Mr. McCrae, had given their evid-
ence, the data contained in that evidence was accepted by the
defendants’ engineers as substantially corresponding with their
own results; and where there was any divergence they were
ready to accept Mr. MeCrae's figures, as his measurements had
evidently been made with the greatest care and thoroughness.
These figures shewed that when the water reached what has
been called the Davidson high water mark, or the normal high
water mark for floods, as indicated by the flow upon David-
son’s lawn, the flow amounted to 2,350 e.f.s. (cubie feet per see-
ond) at the bridge.

In the flood of 1912 the flow reached 4,400 e.fs., and in
1913, 3,700 e.f.s. The bridge, it is said, would permit the pas-
sage of 2937 e.fs. (though exhibit 28 shews it full with a flow
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of 2,750 e.f.8.), so that the effeet of the inadequate waterway at
the bridge was to bank the water up over the bank of the stream
above the bridge. It crossed Neeve street and Cross street and
flooded the premises in question

The bridge was not constructed under a by-law. On the
20th March, 1911, the publie works committee reported in favour
of the construetion of a conerete bridge over the river at Neeve
street, and at a meeting of the council on the same day this re
port was adopted. On the 4th December, 1911, a by-law was
passed to raise the money necessary to defray the cost. It is
not clear whether this was before or after the work was done

What precautions, if any, were taken by the defendants be
fore the construetion of the bridge, does not appear. It does
not appear what, if any, information they had concerning pro-
bable floods. The engineer, if there was an engineer respon-
sible for the construction of the bridge, was not called.

Able and competent engineers were called for the defen-
dants, and these men took the responsibility of saying, assum
ing knowledge of all that is now known concerning the flow of
the river, the watershed, ete., that the bridge was from that
view-point sufficient, and that they would have advised its con
struction.

Put shortly, their theory is this. Engineering is a practical
seience,  When confronted with a problem as to the space that
should be allowed for possible freshets, the first thing tha: is
sought is knowledge of the actual conditions of the river at
flood-time over a series of years; in this case the conduet of
the river appears to have been fairly uniform; normal high
water approximated a certain mark upon Davidson’s lawn and
had never gone bheyond that for forty years. Forty-two years
ago it did reach a rise exceeding this, but that was on account of
the breaking of a dam, and afforded no real exeeption. In many
seasons the river did not even reach the normal high water
mark, and except in 1869 had never gone beyond it. A factor
of safety of 1.25 was, therefore, ample. It could not be ex
pected that the flood would exceed forty years’ record by mor:
than 25 per cent. Assuming the figure given for normal high

water, 2,350, and applying this factor, the result would be 2,937,
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a figure slightly in excess of the bridge capacity ; but the tritling
difference would be more than overcome by the slightest rise
on the upper side of the bridge, which would cause inereased
discharge

The plaintiffs’ engineers state that this theory is entirely
erroneous, because the problem has been approached in alto-
gether a wrong way. They say that the controlling factor in
the consideration of the problem is the drainage arca. When
this is known, the greatest possible run-off should be aseer-
tained ; then provision should be made to take care of it. The
drainage here is 110 sq. miles. The possible run-off is 40 cu.
ft. per second per mile, or 4,400 ft.—exaetly the figure reached
n the flood of 1912, This run-off of 40 ft. is not a run-off to
be mormally expected, but is the result of the abnormal com
bination of what must be regarded as normal conditions. It
by no means unusual to have a heavy snow-fall continuing well
nto the spring. It sometimes occurs that this snow-fall is rest-
g on frozen ground. In our somewhat erratie ¢limate a warm
rain continuing for several days is a thing to be expected. When
the three conditions—frozen ground, heavy snow, and a warm

rain—concur, a heavy flood is inevitable, particularly if the

lasts.  No one ean say when such a combination may take
place. It may not take place for fifty or a hundred years; or
it may take place for several years in sueccession. A munici-
pality, when constructing a permanent hridge, ought to make

provision for that which is almost certain to happen, it may be

r or it may be later.

To this the defendants rejoin: *“The | ty of the city, if
any, must be based upon negligence, | had reeeived and
had acted upon the opinions of t} ient engineers now

given in evidence on our hehalf, it would be impossible to say
that there was negligence. Negligence would not he proved
merely by shewing that there is a difference of opinion among
engineers, or that there was error in the advice of these com-
peient engineers; and it is contended that if this is so we can
no more be liable if what we did, even in the absence of any
“ngineering advice, is now shewn to be the very thing that a
ompetent engineer would have advised.’’
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I leave the discussion of this question for the present.

The right to the uninterrupted flow of the water past the
plaintiffs’ property is not disputed, but the defence rests upon
the law laid down in Hammersmith, ete., R.W. Co. v. Brand
(1869), L.R. 4 H.L. 171, and Vaughan v. Taff Vale R.W. Co.
(1860), 5 H. & N, 679, and the statutory authority of the Muni-
cipal Aet.  The prineiple is thus put in Canadian Pacific B'W,
Co. v. Roy, |1902] A.C. 220, 231: **The Legislature is supreme,
and if it has enacted that a thing is lawful, such a thing can
not be a fault or an actionable wrong. The thing to be done is

a privilege as well as a right and duty.”” The obvious exception
as to negligence is indicated in the words of Lord Blackburn in
Geddis v. Proprictors of Bann Reservoir (1878), 3 App. Cas
430, 455-6: *‘No action will lie for doing that which the Legis

lature has authorised, if it be done without negligence, although

it does occasion damage to any one; but an action does lie for

doing that which the Legislature has authorised, if it be done

negligently.  And I think that if by a reasonable exercise of
the powers, either given by statute to the promoters, or which
they have at common law, the damage could be prevented, it is
within this rule, ‘negligence’ not to make such reasonable exer
cise of their powers.”

If the very thing authorised necessarily interferes with th
common law rights of others, then there can be no right of ac
tion, and one expeets to find in the statute some provision for
compensation; but the absence of such a provision does not
ereate a right of action; it only suggests the more careful seru
tiny of the Act to ascertain whether the real intention of th:
Legislature was to permit the interference with private right
without compensation.

In accordance with this prineiple, it has been laid down that
where the Legislature has conferred authority by an Act which
is permissive in its terms there is no authority to ignore the
common law rights of others,

Thus, in Metropolitan Asylum District Managers v. Hill
(1881), 6 App. Cas. 193, we find Lord Blackburn stating
208) : ““It is clear that the burthen lies on those who seek to
establish that the Legislature intended to take away the private
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it. rights of individuals, to shew that by express words, or by ONT
t the necessary implication, such an intention appears,””  And (p. b
upon 203) : **Where the Legislature direets that a thing shall at all 1014
trand events be done, the doing of which, if not authorised by the  (Grpen
P (',.,_ Legislature, would entitle any one to an action, the right of l\l"l‘:i'\'
Muni- ! action is taken away. The Legislature has very often Co
R.W. interfered with the right of private persons, but in modern Ciry o
reme, times it has generally given compensation to those injured; Gumrs.
! "“'." md if no compensation is given it affords a reason, though not a '("l\:(:v: 'I'
pne is conclusive one, for thinking that the intention of the Legisla-  Muus Co
sption fure was, not that the thing should be done at all events, but (/5 o
irn in only that it should he done, if it could be done, without injury — Gueiri.
, Cas to others.  What was the intention of the Legislature in any M ddieton, )
Legis particular Aet is a question of the construction of the Aet.”
hough Lord Watson states the principle in similar terms, and adds
ie for p. 213). **Where the terms of the statute are not imperative,
 done but permissive, when it is left to the diseretion of the persons
ise of empowered to determine whether the general powers committed
which to them shall be put into execution or not, I think the fair in
, it is ference is that the Legislature intended the diseretion to he
+ exer exereised in striet eonformity with private rights, and did not

intend to confer license to commit nuisance in any place which
th the might be seleeted for the purpose.””  Earlier in the case (p
of ac 213) he had made the statement, with reference to the ohliga
on for tions of those attempting to justify a nuisance under a statute
es not “Their justification depends upon their making good these two
| seru propositions—in the first place, that such are the imperative
of the orders of the Legislature; and in the second place, that they
rights cannot possibly obey those orders without infringing private

rights.””  The second proposition is equivalent to the ‘‘negli-
n that ] gence’’ defined by Lord Blackburn in Geddis v. Proprictors of
which | Bann Reservoir,
ire the 3 In Canadian Pacific B.W. Co. v. Parke, [1899] A.C. 535,

4 Lord Watson again states the law in much the same terms (pp.

r. Hill , M45) : ““Whether, according to the sound construction of a
ng |4 statute, the Legislature has authorised a proprietor to make a
week to 1 particular use of his land, and the authority given is, in the
private 1 strict sense of law, permissive merely, and not imperative, the

H-—18 D.LR,




ONT.
s
1914

Guenen
WorsTen
NPINNING

Co

v
Cirry o¥
Gueren

Guewrn
Carrer
Mius Co
v,
Crry or
Guerrn

Middleton, J

Doyinion Law ReportTs. 18 D.LR.

Legislature must be held to have intended that the use sane
tioned is not to be in prejudice of the common law rights of
others.”’

West v. Bristol Tramways Co., [1908] 2 K.B. 14, is a good
illustration of the obligation resting upon those who have statu-
tory authority to perform a work which can be done without
creating a nuisance, so to perform the work as to avoid injury

to others
1, vol. 21, para, 785, the rule

is thus clearly stated: **The particular act may be held not to
be authorised by statute when there is a merely discretionary
power or permission given to a publie authority enabling the
acet 1o be done or not to he done at the will of the authority, or
where the power enables it to be done by an alternative method
which would not have caused injury.”” See also para. 879

In the Municipal Aet, authority is given to erect a bridge,
but a bridge could have easily been erected so as not to dam the
stream, even in times of freshet, and cause it to overflow its
banks and flood the riparian proprietors.

there is, it seems to me, liability

In this view of the )
quite apart from any finding of what I may call actual negli
genee, beeause the very thing done here was not authorised by
the Legislature, but the construction and mode of construction
were left entirely to the municipality; secondly, because the
legislation was permissive only; and, thirdly, because the con
struction of a bridge only was authorised, and not the obstruc
tion of the flow of the river.

I might here end my judgment, but it is better for a tria
Judge to indicate his view upon all issues presented and s
lighten the labours of any appellate Court.

I think that there was in this case negligence in the con
struction of this particular bridge. There was no reason wh
an ample waterway could not have been provided. Nothing
the physical situation invited or required that the waterwa
should be eut down to the smallest dimension consistent wit
safety. No investigation is shewn to have been made previous
to the construction of the bridge; and, for the reason given !
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Mr. Lea and Mr. McCrae, whose evidence appeals most strongly
to me, 1 think that in this cas
heen left.

a much larger space should have

Mr. Mitehell and the other engineers called for the defence
jow give their opinion er post facto, and justify the design of
hridge.

I negligenee, in its ordinary sense, is necessary for the plain-
titfs" success, and if the defendants had obtained and acted

ipon these opinions in the first instance, I could not have found
gainst them, because they would have acted properly and with-
out negligence if they relied upon the advice of competent en-
gineers.  But that is not this case. In the first place, I do not
think that these engineers would have advised this particular

wture if eonsulted before the work was done. Now the ob-

t hefore them is to ascertain how small a waterway ean be

istified,  If consulted before the work was done, when the re-
luction of the waterway was not a thing to be sought after, as
vas no advantage in any way, the attitude would have been
quite different, the motto ‘“‘safety first’”’ would have had its
nfluenee, and an ample space would have resulted. They would
not have sought to ascertain the smallest justifiable factor of
safety, but would have made ample allowance,

I say this without in any way disparaging either the honesty
or ability of these engineers, but to indicate the unconscious
effeet of the different view-point.

Neither law nor reason justifies the position taken by the
defendants, that, where works are constructed without expert
tdviee, which should have been had before the construetion, the
defendants ean be placed in the same position as if they had ob-
tained adviee, by producing experts at the trial who say, ‘‘If

had been eonsulted we would have given advice which would
istify the course adopted.”
\part from the infirmity of er post facto theories, already
ointed out, the defendants are by this reasoning able to justify
calling one or two engineers whom they select out of the
arge number available. They may have now laid the situation
lore a score of engineers, and almost all of them may have
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condemned, and only two or three may uphold, the plan adopted.
They, and they only, are called.

Where the work is in faet undertaken without expert adviee,
and expert advice should have been obtained, this is negligence ;
but it is not enough to entitle the plaintiffs to suceeed, for
the defendants may have ignorantly constructed a work on
quite proper lines, and the sufficieney of what has been done be
comes a fact to be ascertained upon the whole expert evidence
weighing and considering the reasons given by the experts on
both sides. ‘

Jackson v. Hyde (1869), 28 U
a surgeon for negligence, He exercised his own best judgment
and skill, and at the trial produced the evidence of other su

R. 294, was an action against 0

geons of the highest standing, who said that, in the ecireum
stances shewn, they would have adopted the same course. It
was held that he could not be found guilty of negligence, ever
though other men of equal eminence would have adopted an
other course. Then, it was said in the course of the judgment I
had he called a consultation of three men hefore the operation

and had they advised the course adopted, could it be said that 3 ]
the defendant had acted ignorantly, ete.? **In what manner does
this after justificatory and approving evidence of what had \
heen done differ from the prior advice and recommendation t

do the same act and in the same manner?”’

The question in issue there was the negligence of the mu
professing skill, and the case would have been quite in point
here if the work had been done by an engineer who had ad-
vised it. Then it would not have been open to me to find neg
gence on his part, in view of the evidence of the engineers
the trial; but, as I have pointed out, when the work is done
without advice or skill, the question is, it seems to me, a differ-

ent one.
Schwoob v. Michigan Central R.R. Co. (1905), 9 O.L.R. 86, |

is in no way in conflict with this, |

Some endeavour was made at the trial to shew that the flood-
ing of the premises in question was not in fact caused by the
bridge, but was caused by the small concrete diverting dam
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ted. ] erected by the defendants below the bridge. It was also con- ONT,
pt 4 3
tended that the defendants are not responsible hecause the flood- S0
dvice, 3 ing would have taken place quite apart from the bridge 1014
ence ’ On the evidence, 1 am against the defendants on both these (G pren
. 1 " Worsren
1. for contentions. SPINNING
¢k on ' With reference to the damages, I accept the plaintiffs’ evid Co
ne be ence, and 1 diseredit Miller, when he seeks to attack his former  Crry of
3 g3 . o Grewy
lence employers. I think, as to the elaim, that there is in some of the el
1 1 details some inflation, and that the amounts should be reduced GiveLen
rts o ) Canrer
slightly below the figures given.  Absolute accuraey eannot be  Mis Co
g . )
eainst expected inestimating the exact amount of loss, particularly  ¢yry o
e when the amonnt is estimated on a percentage of values: and, Gveeen
- hile the plaintiffs” evidence is fair, T think the amounts should  Middietor
freum sutler a general reducetion, which will cover some of the minor
It matters in which error may exist
se
~ I would award the worsted company for the 1912 floods
s ©
i an #15,000, and for the 1913 floods #6.000;: and the carpet com
ed an
pany for the 1912 floods 5,500
Fment
Fatios (‘osts should follow the event; the bridge, as it stood in 1912
f
{ that : nd early in 1913, should be declared a nuisance: and an in
id th
sd6 metion should he granted: see Aler, Pirie & Sons Limited
opr dox
t h Earl of Kintore, |1906] A.C. 478.
\ ]
tion ! Judgment for plaintiffs
e mdl
1 point 5 n ™ ©
) REX v, “THE STADIUM QUE.
iad ad
1 neg bie King's Beneh (€ n Nide), € 1. 22, 1914 o
eers al SUNDAY  (§ TT—5)—SPORTS AND AMUSEMENTS—SEATING RINK—FRAN
i\‘ ‘I“ . cs TO CLUR UNDER QUERKC STATUTY
et \s seetion 16 of the Lord's Day Act, R&.C. 1906, ¢h. 158, preserves
differ- inany provinee the provisions of any Act or law already in foree there
noathletie institution which

acquired the rights and franchises
of Quebee to an athletie elub prior
including by implieation the right to
its skating rink open on Sunday, has the right to maintain and
rate a publie skating rink on Sunday if permitted to do so under
unicipal by-laws and orvdinaneces

ranted by statute of the provi
to the federal “Lord’s Day Act”

+R. 86,

e flood ‘

by the

S, NSRS

\rreat on behalf of ““The Stadium’” from a convietion which

Statement
18 handed down against it on the 31st day of Marveh, 1913, by

ag dam
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the Police Magistrates’ Court for the distriet of Montreal, impos-
ing a fine of $50 for having kept open a skating rink on the Sun
day dated 12th January, 1913, in Montreal.

The parties by eonsent have submitted the present appeal, at
the argument, upon the evidence which had been adduced in the
C'ourt below, as well as upon the documents filed in the case.

The conviction was quashed.

winfret, K.C., for the appellant.
McGoun, K.C,, for the Crown, appearing by special leave,

Gervals, J.:—The appellant is charged with having violated
according to the complaint dated the 12th February, 1913, the
Dominion Lord’s Day Aet by keeping running a skating rink
on the Sunday.

The appellant admits the fact of the opening of the said skat
ing rink, but he avers as a plea in bar that it had bought, in 1905,
by virtue of Act 5 Edw. VII., ch. 89, see. 5, the rights, privileges
and franchises, especiaily the right to keep open a publie skat
ing rink, which had been granted to the Amateur Athletie Asso

ciation **Le Montagnard,” constituted as a eorporation by Let
ters Patent issued by the Lieutenant-Governor in Couneil of the
Provinee of Quebee on the 3rd December, 1898, and on the 6t}
of April, 1904,

As a second ground of defence, the appellant alleges that h
has kept open the said skating rink even on Sundays, in accord
ance with the by-laws of the said corporation of La Montagnar
and that of “‘The Stadium,”’ the whole in accordance with th
usages of the Provinee of Quebee in virtue of its own law relat
ing to Sabbath Day Obscrvance.

In the third place, the appellant refers to section 6 of tl
said Aet, 5 Edw. VIL ch. 89, as the same merely prohibits o
a Sunday the exercise of certain powers herein mentioned an
relating only to the sale on that day of refreshments or intox
cating liquors, or the keeping of a roof garden.

Finally, the appellant contends that by the interpretation
a contrario of said section 6, side by side with seetion 5, it

authorized to keep its said skating rink open on a Sunday.
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These four allegations on behalf of the appellant are proven.

What is the consequence to be drawn from it?

It is elear that the said Aet, 5 Edw. VIL,, ch. 89, has confirmed
expressly the rights, privileges and franchises which had been
granted by Letters Patent, some twelve years ago, to its prede-
cessors ' Le Montagnard.”’

If we examine side by side seetion 5 of the said Aet, which
contains no prohibition to keep the said skating rink open on
Sunday, and seetion 6 which enacts prohibition to exercise cer
tain powers under the same seetion on Sunday, we have to come
to the conelusion that a contrario the special Aet has regulated
as far as the appellant is coneerned, the maintenanee on Sun-
day of the said skating rink. It must be conceded that in any
penal statute ease, or a eriminal law case, the strietest interpre
tation must be given to any enactment, in favour of the defend-
ant,

Finally, we must take into consideration the fact that the
Federal Aet on Sabbath Day Observance in its 16th seetion spe
cially enaets that nothing ean be construed in the Federal Aet
as to annul and set aside any Provineial Aet already passed for
the regulation of Sabbath Observance,

For all these reasons we think that there is error in the con-
vietion brought about against the appellant on the 30th day of
Mareh, 1913, by the Police Magistrates’ Court for the Distriet of
Montreal.

Seeing artiele 16 of chapter 153 of the Revised Statutes of
Canada, 1906, as well as the provincial Act of Quebee, 5 Edw.
VII. ¢h. 89, this Court proceeding to render the judgment which
should have been given in the Court below, doth maintain the
present appeal ; doth quash the said convietion; and doth aequit
the appellant from the said charge, that of having on the 12th
day of January, 1913, violated the Federal Sabbath Observance
Act

Conviction quashed.
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HOPKINS v. JANNISON.
Ontario Supreme Court, Middleton, J.  January 9, 1914
LooSane (8 1 C—35) —WARRANTY OF FITNESS—DPURCHASER'S OWN  JUIN
MENT AND SKULL—Errect
wt a machine sold by a manufacturer o
dealer shall be fit for the partienlar purp for which it is to be naed

does not import that the machine will accomplish the purchaser’s pur
has relied on his own judgment and skill

The implied warranty 1

pose, where the purehaser
rather than the vendor's adviee,

| Shepherd v, Pybus (1842), 3 M, & G, 868, followed: Wallis v, Rus
See also on implicd warranti

Ltd., 17

sell [ 1902] 2 LR, 585, referved to
Parvis Lid, v, Canada Producer and tias (o

Vabastine Co
LR 3 QRB, 197.)

D.L.R, 813, and Jowes v, Just (1868

AcTioN to recover a balanee of the price of a machine sold by
the plaintiffs to the defendants; and eounterclaim to recover
moneys paid on account of the price and damages by reason of
the alleged failure of the machine to comply with the contraet
The action was tried before Mmprerox, J., without a jury. at

Sault Ste. Maric
Judgment was given for the plaintiffs,

Il McKay, K.C., for the plaintiffs,
A . Boyee, K., for the defendants

January 9, 1914, Mibpretox, J.:—Although this action was
tried some time sinee, and very fully argued at the trial, the de
fendants desired to supplement the oral argument by a written
argument, and 1 received the plaintiffs’ answer to this only on
the 27th November

Originally there was much conflict upon the facts hetween
the parties, but the evidence at the trial cleared that up, so that
now there are not many questions of fact remaining

The Jannisons, father and son, are contractors carrying on
business at Sault Ste. Marie. Under a contract dated the 13th
June, 1911, they undertook the construction of certain sewers
in that city. In addition to this, they carried on a general con
tracting business, covering many other things—the making of
excavations for sewers and foundations.

Prior to the events which gave rise to this action, they had
all their exeavation by hand labour. They had had

done
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certain amount of trouble with the large number of men
employed, arising from strikes and demands for inereased pay,
imd were consequently ready to listen attentively to any pro-
position which would tend to solve the labour problem

The Marion Steam Shovel Company are manufacturers of
steel shovels and kindred machinery, upon a very large scale,

Marion, Ohio. The plaintiffs, F. H. Hopkins & Co., are
dealers in machinery at  Montr

¢ They are, among other
things, what is ealled, in mereantile parlance, “agents’™ for the
Marion company. The true relationship between these two com-
punies is defined by two letters dated the 3rd June and the 20th
June, 1910, The plaintiffs agreed to aet as representatives of
the Marion company in the Dominion of Canada. All sales
n Canada were to bhe made through them They, however,
irchased the machinery from the Marion eompany, and made
rown terms with the purchasers, giving or withholding
lit as they saw fit.  The so-called ageney was in truth nothing
than an exclusive right to handle the goods in question
Construction works of great magnitude were in progress at
the American Sault.  Mr. William Maedonald was in charge
of the operation of a steam shovel for some contractors upon
these works,  Mr. Jannison was apparently much impressed with
the way in which these steam shovels handled large quantities
of carth, and was also impressed by the skill and ability with
vhich Macdonald handled the machine under his control. He
sought out Maedonald, and proposed entering into partnership
with him, and that the partnership should purchase a steam
shovel with which the work at the Canadian Sault should b
reied on under Macdonald’s supervision.
Macdonald was a man of great practical ability and much
xperience in the handling of machinery of this elass. Ie

tims, and no doubt quite rightly, that no one conld be better

qualiied to form and give an opinion on steam shovels and

ir operation, and that no one eonld operate a steam shovel

ttep
The result of the conferences hetween Maedonald and Janni

was an inquiry addressed by Maedonald to the Marion
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company at Ohio, to which they replied on the 27th October,
1911, forwarding their catalogue and a letter, in which they
said :—

“We trust these will give you the desired information, and,
in case you are in the market for anything in this case, we would
ask that you kindly give us full information regarding your re-
quirements, so that we ean then figure on a machine which would
without doubt be the most suitable for your work.

“If you have sewer excavations to do, we would like to know
the maximum and minimum depth, width at top and bottom,
nature of the materi

il, ete, so that we may figure on suitable
length of boom and dipper handle to meet all the conditions.

“We have supplied several of these machines for similar
work, and believe that we can take care of your needs very
nicely.”’

Maedonald, on receiving this letter and enclosed literature,
handed it over to Jannison for consideration. On the 17th
November, Jannison wrote the Marion company as follows:-

“Kindly forward us by return of post your catalogue of
vour steam shovels, also prices, from 5/8 cubie yards to 114 full
swing revolving. Our line of business is at present chiefly sewers
ranging from 10 to 18 feet in depth, laying pipe from 8" to 18"
and small cellars,

“In some places here it is rock to a depth of 6 feet, som:
quicksand and some good digging.”’

On the 21st the Marion company replied as follows :-

“We have your favour of the 17th inst., and in complianc
with request we are pleased to enclose herewith eirculars of ou
model 28, 5/8 yards, model 30, 34 vard, and model 35, 11} yard
revolving steam shovels, which we believe will give you th
desired information.

‘We can equip any of these shovels with special dipper an
dipper handle for the purpose of digging sewers, but for
sewer up to eighteen feet in depth we would recommend tl
of revolving machine, and in cases where there

larger siz

rock, if this is hard, it would be necessary to blast it.

“‘Inasmuch as we have representatives in Canada, Messrs. |
H. Hopkins & Co., Montreal, we will refer your inquiry
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ober, them and ask that they take this matter up direct with you and ONT.
they supply you with any additional information required. S, C.
“We trust that you can see your way clear to favour them 1914
and, with your order for requirements, in which case it will receive  Hopprns
vould our very best attention, and thanking you in advance we heg j S
L . to remain.”’ e~
could With this letter were enclosed prints of models 28, 30, and 35. i
I , 30, an
f On the same day, the 21st, the Marion company wrote Hopkins,
know ? quoting Jannison’s letter, sending a copy of their reply, and
ttom, : adding: “Kindly take this matter up direct with them and
itable ascertain definitely what the requirements are, and then quote
8. ‘ on suitable machinery ; and, if you are not in a position to do
milar this, kindly supply ns with all the information, and we will
very assist you, if possible.”
| On receipt of this, on the 23rd November, Hopkins wrote to
wure, ! Jannison, advising him of the receipt of this communieation,
17th and adding: “*As our Mr. Oshorn is due at the Sault at noon
= to-day, we wired him to eall upon you.”" Osborn accordingly
ue of saw Jannison,
y full Oshorn is a salesman, and not a practical engineer. He was
ewers taken to the work which was being earried on by Jannison, and
o 18", heard what Jannison’s requirements were. Oshorn was plainly
a man without any engineering or practical knowledge. He
s promised to take the matter up with his principals and aseertain
whether a machine could be constructed to meet Jannison's
needs, and aseertain the price,  Accordingly, he wrote on
liane: hehalf of Hopkins to the Marion eompany, on the 30th Novem-
of oun ber, as follows :—
yard “In reference to your favour of the 21st inst. regarding in-
u th N quiry received from David Jannison and Son of Sault Ste,
Marie, may say that the writer was at the Sault a few days ago
T an and went into this matter very thoroughly with Mr. Jannison,
for and we now wish to give you particulars, and would ask you
i tl to let us have your suggestion and very best price on equip-
ere ment to suit his requirements.
“They require a steam shovel to be used for trench work,
_‘r"‘ I of the smallest size, which will give them a eapacity of about
iry to

300 yds. per day. The maximum depth will be 13 ft., and the
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trench is to be three to four feet wide. They require this
shovel on wide gauge trucks, and would prefer to have same
mounted on wide gange traction wheels, if possible

“We would also ask you to let us have the extra priee for
the standard boom and dipper handle additional, also extra
price for the neeessary equipment for operating elam shell
bucket, as illustrated your eirenlar covering model 30 shovel
What we require is a proposition on the very smallest shovel
which ean be equipped in this way for trench work; in fact,
if a model 28 would handle the work, they would much rather
have this size shovel, as, when the trench work is finished,
they wish to use this shovel for small foundation work. Ther
fore, the very lightest outfit will answer their requirements
the hest

“If you will kindly look into the matter and let us have
full particulars at your earliest convenience, we will be very
much obliged.”’

To this, reply was made on the 9th December, as follows

We have your favour of the 30th ult. in reference to the

inquiry of Messes, Jannison & Son, Sault Ste. Marie. This
proposition has been referred to our engineering department
and we are enclosing herewith two blue prints (outline draw
ings) shewing onr model 28 equipped with eighteen foot boom
twenty foot dipper handle and special trench dipper, in pos
tion on cross-section of a trench three to four feet wide and
thirteen feet deep. We are of the opinion that the model 28
thus equipped, will do the work satisfactorily, and, with th
proper management and handling, we believe would meet th

required capacity of three hundred cubie yards per day of ter

hours. We have shewn the machine with the standard gaug
traction wheel mounting, and we are of the opinion that th
most satisfactory method of operation would be to mount th
machine on timbers spanning the trench, as shewn on sketehes
at the left of the enclosed blue print. We will quote you prie
as follows

“Price of the model 28 revolving steam shovel, complet:
equipped with eighteen foot boom, twenty foot dipper hand
and special trench dipper, f.o.h. Marion, Ohio . . . $3,750
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“Price of the standard shovel equipment, ineluding fitteen
foot hoom, less such parts as can be taken from the special or
cighteen foot boom, standard 9 ft. 6 inch dipper handle, less
socket and adjusting casting, which can be taken from the
twenty foot dipper handle; and standard 5 8 vard manganes
front dipper, f.0.b. Marion, Ohio . ¥420,

“Price of the extra attachments necessary to operate a 14
vard clam shell bueket with a model 28 steam shovel, ineluding
twenty foot boom and extra dram with fittings and hoom rais
ing and lowering device, but less the clam shell bueket: f.o.h
Marion, Ohio, . . . $425.

“We ean ship the machine with the special equipment in
three to four weeks after veceipt of order, with full instractions

“We are also enclosing herewith one blue print drawing
No. 4584 and one set of specifications covering the standard
model 28 steam shovel.™

On the 15th December, Hopkins wrote Jannison making

hat is called a formal proposal based upon this, from the
Marion company. The letter is as follows:

“In further reference to the writer’s visit and his conversa
tion with your Mr. Jannison regarding special steam shovel
reanged for trench work, we may say that we have had this
matter up with the engineering department at the factory
and we are now enclosing herewith our formal proposal, blue
prints and specification, covering trench machine, arranged to
take care of your work.

“We are submitting a proposal on our new model 28 shovel,
equipped with an 18" boom and 20" dipper handle, also special
treneh dipper, and, if you will refer to blue print, we shew this
wachine in position on eross-section of a trench 3" or 4 wide
and 13" deep.

“We are of the opinion that the model 28 thus equipped will

lo the work satisfactorily, and, with proper handling and

management, we think should meet your requirements of a
capacity of 300 eu. yds. per day of ten hours. We have shewn
the machine with the standard gauge traction wheel mounting,
and we are of the opinion that the machine, to operate in the

most satisfactory manner, should be mounted on timbers span-
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ning the trench, as shewn on the sketehes at the left of blue
print,

“In our proposal we are giving you the extra cost for
equipping this shovel with the ordinary boom and dipper handle,
if used for foundation work, and also the extra for the neces
sary attachments in order that the shovel ean be used to operate
a 15 yd. clam shell bucket, and we are also including a pric
on a standard 14 yd. clam shell bucket.

“Regarding shipment of a machine of this deseription, we
may say that we could have same shipped in from three to
four weeks of reecipt of order.

“We are enclosing herewith blue print No. 4583 and one sct
of specifieations covering the standard model 28 shovel

“We wish you would look over this proposition thoroughly
and it you will kindly drop us a line advising us when it will
he convenient to have our representative call and go fully into
this matter with you, we will he very pleased to discuss th:
matter fully

“Trusting to hear from you shortly, we are,”” ete.

This letter was accompanied by a form of contract proposed,
blue prints shewing the details of the construetion, and complets
specifications.  All this, it is (o0 be noted, relates to a machin
hased upon what is known as a model 28, which is the lightest
machine, at all corresponding to this type, manufactured.

On the 19th December, Jannison wrote in reply as follows

“In reply to your letter would say that we think thi
machine a little light for our work, and would prefer a mode
35, We are making a few suggestions, ete.  Could you chang
the radius of the hoom for long and short sticks?

“Have the long dipper handle about 30 ft.

“‘Have the long sticks made heavier than short sticks i
possible.

“Have 5/8 yds. dipper made without bail and with a flang
lip sheet.

“Change the distance over traction wheels sixteen feet wit
20" tires, also have holes taped in tires for spuds for climbing

““Have oil pump instead of lubricator, duplex pump instea
of Star Honey pump.

-
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“Have the dipper teeth to use reversible points, and one
extra set of shanks and one extra set of points, one extra U Lolt
or dipper sticks,

“What is the price of standard dipper 114 yds. with short

mdle?

We would be pleased if you would give us this information

soon as possible, and send your agent two or three days after
it. Kindly advise us as to when he will arrive here, and we
il arrange to meet him, also advise us the earliest you counld
p this machine if ordered.”

This letter was the result of a conferenee hetween himself
d Maedonald, and was based largely upon Macdonald’s ideas
what was necessary

Oshorn again saw Jannison; and, on the 26th December, on

it of Hopkins, he wrote to the Marion company the follow

In reference to your favour of the 9th, submitting particn

s covering model 28 speeial trench machine required by

ssrs. David Jannison & Son at Sault Ste. Marie, Ont

We may say that our representative has had this matter
fully with these people, and they have deeided that a model
shovel will be too light to answer their requirements, and

now wish us to submit them a proposition on a model 35
wel with a number of changes which they wish made

We would now ask you to kindly prepare us a price on
he following
One (1) model 35 Marion revolving steam shovel, with

pper handle about 30 long and with special boom of suitable

th equipped with approximately 5 8 cu. yd. dipper for
neh work, whole mounted on traction wheels, sixteen feet
‘The above dipper to be made especially for trench work
I to be without lugs or bail on the outside, and to have
langed mouthpiece, that is, the month of the dipper spread a
e wider than the dipper itself

They wish the traction wheels of this machine to be

mnted at 16" gauge and wheels to he tapped for spuds
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“*Machine to be equipped with oil pump instead of lubri
cator, also to have duplex pump instead of Star pump

“Dipper to be equipped with Panama teeth, and one extra
set to he supplied, also one extra **1""" holt

If you will kindly look into the above and let us have
price covering the whole of the above-mentioned ontfit in
lump sum, we will then take the matter up again

We would also like a priee on 114 yd. standard dipper witl
the regular dipper handle and hoom, less such parts as could
taken from the special handle and hoom.

‘I you will kindly look into the whole of this matter at on
and let us have the information at your earliest convenic
and also how soon you could ship this complete shipment
will take the matter up further

To this the Marion company made reply on the 9th Jan
ary

‘“We have your favour of the 26th in reference to a mod
I trenching machine required by Messrs. David Jam

28 special

son and Son at Sault Ste, Marie, Ont.  In reply beg to ady
that we would not recommend model 35 mounted on 16" gau
traction wheels, for the reason that it would not be praetic
to fit axles of sufficient size to support the shovel. We woul

however, recommend mounting the machine on bolsters shey

on prints enclosed herewith,  You will note the wheels h:
double flanges, with bearings carried hy bolsters built ol
heams, which have ample strength to support the shovel wi
working over a trench and travelling upon an 18t. gauge tr
The holsters which earry the driving wheels are rigidly co
nected to truck frame, and the shovel should be operated v
this holster to the front or facing the dipper, which insur
steady digging position. The bolster which earries the rear
slewing wheels is pivotedly conneeted to truck frame, wh
allows the shovel to run around slight eurves and over une
track sections, The slewing bolster can he connected by cha
provided with turn-buckles to front holster and adjusted to s
working conditions

“We ean furnish the model 35 shovel mounted on trucks

ahove deseribed and equipped with 27 ft. boom, 30 ft. dip

>
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handle, 5/8 yd. trenching dipper with Panama teeth, one extra
set of Panama teeth, U bolt for yoke block, oil pump and duplex
pump, for $6,500, f.o.h. Marion, Ohio
“Price of 1Yy yd. dipper, 13 ft. 6 in. dipper handle, less
socket and adjusting easting, 24 ft. hoom, less crowding engines,
shipper shaft, gears, hoxes, caps, guard wheel and shields, $700
**Above prices are all quoted f.o.h, Marion, Ohio
‘We can ship the above machinery in from two to three
ceks from receipt of order. In case the customer insists on
6 ft. gauge traction wheels truek mounting for the shovel, we
L quote a price of $7,150. This price covers complete trench-
g machinery only, and does not include extra boom, dipper
indle and dipper.  The blue prints which we are enclosing
ill give you a general outline of the machines as deseribed
‘We trust this will give you the desired information. if
ot, we will be pleased to give you additional information if you
Il advise definitely just what is required.”
In the interview between Oshorn and Jannison it is again
le quite plain that Osborn did not himself understand the
hine, either from the engineering or practieal standpoint,
| that he was merely acting as a salesman, and the intention
that he should communicate the purchaser’s desire to the
nufacturers, so that it ecould be aseertained how far the manu
turers could comply with what was required. In pursuance
this, on receipt of the letter of the 9th, Oshorn wrote in the
¢ of Hopkins on the 12th January, as follows:
In reference to the writer's recent visit, and our conversa
regarding ‘Marion Special” trenching shovel, may say
t we have gone fully into the matter, and we now wish to
os¢ you herewith blue print shewing model 35, Marion
¢l, mounted on special traction trueck, at a gauge of 16 ft

We are enclosing you herewith our formal proposition

ring a machine of this deseription, and equipped with the
fittings, as mentioned to the writer, and as stated in your

r of December 19th.

We are also quoting you extra price for supplying the
lard 114 yd. dipper and other parts for equipping this

¢l as standard.
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“We can ship this shovel in from two to three weeks after

receipt of order, and if you will kindly look into this propos

tion, and be good enough to wire us at our expense, advising
us just when it will be convenient for you to take the matte
up with our representative, we will have him call upon you
and discuss the matter in detail.”’

With this letter were enclosed blue prints shewing detail
of construction and the form of the proposed contract,

On receipt of this, Jannison wired Oshorn to come to tl
Sault, and Oshorn acceordingly went there on the 17th Januar
He had an interview, and there was a good deal of diseussio
over the contract before it was finally settled

In this interview and in previous interviews, the questic

of the guarantee given by the company had been diseussed, an

in response to all demands for guarantee, reference was alwa
made to what Oshorn ealled the “*broad gange guarantee’ fomn
on p. 11 of the catalogue. This guarantee is as follows

“We guarantee the materials and  workmanship of tl
within deseribed machinery to be first-class. 1f, on trial, w
part should prove defeetive, we agree to furnish, free of charg
a duplicate to take its place—aceidents, eareless handling, wi
and tear excepted,

“These machines will handle more material at a less
pense and with fewer repairs than any machines of th
respective sizes now manufactured

“We will allow any responsible party to place any of
within deseribed machinery on his work, subject to a libe
trial.

““If the machinery proves otherwise than as represented
us, it ean be returned at our expense, and any money paid |
purchaser for freight will be cheerfully refunded.”

This is not a gnarantee by Hopkins, but is the manu!
turers’ guarantee, which is supposed to run with their machines
and to be available to the ultimate purchaser. The importance
of it is that it is limited in its terms to a warranty against defoet
in the construction and manufacture and that the machine is

as represented by the manufacturers.

The particular machine in question is not deseribed in the




! '
D.LR 18 DLR. Horkixs v, JanNisoN 99
after catalogue, It is a modification of model 35, which is deseribed ; ONT
0pos . the differences being modifieations made at Jannison’s instance < C
vising ! The result of the interview was the signing of the contract 1914
. \ in question, by which Jannison agreed to purchase the maching Hopkins
n vou at #9720, one-third on shipment, one-third on arrival, balanee Yigin
> thirty days from arrival; the property to remain in Hopkins e
detail till the full price was paid.
Some correspondence which took place after the making of
to tl the contract and before its shipment does not appear to me to
nual he very material.  Ultimately the machine was shipped, and
assio irrived at the Canadian Sault. It was charged by the Marion
company to F. H. Hopkins & Co., and was settled for by them.
10810 Subsequently, upon disputes arvising, I, 11 Hopkins & Co. pr
4. m ferring to be in the position of defendants if the result should
alwa rise to any diffieulty between them and the Marion com
' fom v. dedueted an equivalent before paying a subsequent ae
mt: but the faet was that this machine was paid for hy the
of tl Hopkins concern, and they are rightly the plaintiffs in this
al. a tigation,
charg Jannison, on his part, made the first two payments, and
@, Wi e entitled to  possession  of the machine When  the
ihine arrived, it is quite probable that Jannison was a little
loss staggered at its elephantine proportions, probably having failed
f th to realise its real bulk. It was taken from the train and ereeted
n the Canadian Pacifiec Railway yards
of 1 To understand what follows, it is neeessary to apprehend
liby : vhat was in the mind of Jannison in purchasing the machine.
It was a gigantie steam shovel, weighing nearly forty tons. A
nted general idea of the machine ean be well obtained from the
paid ; illustration on p. 77 of the catalogue; but it must be horne in
mind that what Jannison had specified was a machine with a
Janu mich longer hoom, so that the shovel would be eapable of reach-
wachines ng some 16" below the level of the road on which the machine
yortance b would stand. The idea was that this shovel would exeavate a
st defect trench in whieh a sewer was to be laid, to its full depth, casting
chine is the earth either beside or behind it; that it would follow up its
own excavation of the trench, straddling the trench on its
1 in the wideset traction wheels. This machine would be self-propelling,
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and would he able to travel from place to place at a reasonable
speed; I think it was said two miles per hour.

When the machine was set up in the railway yards, it was
found that there it could travel without difficulty at the re
quired speed, or even faster. The first real diffienlty was en
countered when an attempt was made to get it out of the yards
The gateway was too narrow; but this was soon remedied, for
upon the dipper being attached by a chain to the gate-post, the
machine speedily lifted it and passed towards the highway. |
was then found that the telephone and electrie wires were I
the way. To remove these was a matter of much difficult
and expense, and to get past them the boom had to be eut an
a turnbuckle adjusted for its subsequent restoration.

When the solid ground of the railway yards was left,
was found that the light roads or mud roads of the Sault street
were utterly incapable of bearing the immense pressure of tl
weight, and the machine began to sink. Timbers were plac
under its wheels, and spikes inserted in the wheels to enable t
machine to elimb upon them: but it eut the timbers to mat«
wood.,

After much time and worry, the wasting of much mao
and material, the machine was finally brought to the place wh
it was to work. It was then found that the whole scheme w
impracticable, because, while the machine undoubtedly cou
dig, its enormous weight upon the soft and somewhat yielding
gravelly soil of the Sault caused the banks to cave in; m
instead of a neat, clean-cut trench, three feet wide and sixteon
feet deep, the result was a ragged hole extending over most
the width of the highway. Sewer excavations, even when m
by hand, required to be timbered.

Various devices were adopted. Timbers were placed, upo
which the machine was supported while it worked; but, w
better results were secured, the machine for the work for wi h
Jannison wanted it turned out to be an absolute and complite
failure.

At the trial it was praectically admitted, and I have no hesita
tion in finding, that there was no difficulty in the machine < a
machine. It answered in every respect everything that lad
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been said about it. Its material and construction are in no
way defeetive.  Its eapacity is fully up to and probably exeeeds
what was represented.  The whole trouble is that it was entirely
unsuited for the task set before it. This arises, in the first place,
from what 1 have already indicated, the eaving-in of the soil
owing to the weight; and, in the second place, from the faet
that what was desired was to cut with a shovel a trench of
practically the same width as the shovel, and sixteen feet deep.
To raise this shovel, earrying its enormous load, and operated
by the immense power of the engine, required the greatest
possible skill on the part of the operator. Maedonald, with his
skill and experience, was fairly suceessful in this: but dissen
sion took place between Maedonald and Jannison, and the en
gine was placed in charge of Jannison junior, who was quite
evoid of the skill and experience necessary to insure suecessful
peration.  Shortly thercafter the machine was abandoned by
Jannison, and housed in, and left on the streets of the Sault,
vhere it still was at the date of the trial.
When the machine arvived, Jannison expressed his delight at
and its ability to get over the ground in the railway yvard
He had not then any doubt as to its fitness for the task. Sub
quently he rather sought to defame the machine, as a machine,
at the trial finally confined his complaints to the matters
ated

that I have indie

Much correspondence took place after this date, but [ do
not think it aids in the solution of the controversy

The defendants put their contention in two ways. They say
that the plaintiffs knew the purpose for which the machine was
to be used, and that they expressly represented that it was fit
for that purpose, and they are liable upon this representation,
quite apart from any implied warranty. This contention fails
on the faets. In the second place. they say that there is an
implied warranty in this ease as to the fitness of the machine
for the work contemplated.

The plaintifi's, on the other hand, contend that, whatever the
situation wmight have been if the defendants had purchased a
model 28, they did not rely in any way upon the plaintiffs’
knowledge and skill, but deliberately elected to give a specifie
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order based upon their own idea as to what was required and
Macdonald’s knowledge and skill. The plaintiffs further con
tend that this is not the case of a sale by a manufacturer, and
that a manufacturer’s warranty cannot be implied.

Before diseussing these questions I think it desirable to point
out that the implied warranty, where goods are sold by a manu
facturer or dealer, rests on precisely the same footing as
other implied contracts. This is sometimes lost sight of not
only in argument but in deeided cases; and, where that is so
the deeision is generally out of harmony with the body of the
law

In The Moorcock (1889), 14 P.D, 64, Bowen, L.J., mad:
statement (p. 68) which has oftep been quoted, always wit
approval: *‘Now, an implied warranty; or, as it is called, a co
enant in law, as distinguished from an express contract or «
press warranty, really is in all cases founded on the presum
intention of the parties, and upon reason. The implicati
which the law draws from what must obviously have been t
intention of the parties, the law draws with the object of ¢
ing efficacy to the transaction and preventing such a failure
consideration as eannot have been within the contemplation
either side; and I believe if one were to take all the cases, a
they are many, of implied warranties or covenants in law
will be found that in all of them the law is raising an impl
tion from the presumed intention of the parties with the oh
of giving to the transaction such efficacy as both parties n
have intended that at all events it should have. In busin
transactions such as this, what the law desires to effeet by
implication is to give such business efficacy to the transact
as must have been intended at all events by both parties
are business men; not to impose on one side all the perils of
transaction, or to emancipate one side from all the chance
failure, but to make each party promise in law as much, at
events, as it must have been in the contemplation of both par
that he should be responsible for in respect of those peri
chances.”’

The same learned Judge, in Lamb v. Evans, [1893

1
1

218, said (p. 229): ‘““What is an implied contract or an im
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1 axs plied promise in law? It is that promise which the law implies
I’ s nd authorises us to infer in order to give the transaction that
v and effect which the parties must have intended it to have and with
' which it would be futile
o point In Hamlyn & Co. v. Wood ( Co, [1891] 2 Q.B. 488, at p
man 191, Lord Esher quotes from T'he M by and thus expresses
as s own opinion: “‘I have for a long time understood that rule
of ne to be th e Court has no right to imply in vritten contract
t1s such stipulation, unless, on considering the terms of the
of 1l mtract in a reasonable and business manner, an implication
necessarily arises that the parties must have intended that the
mad 1ggested stipulation should exist. It is not enough to say that
» ould be a reasonable thing to make such an implication. It
i ust be a necessary implication in the sense that 1 have mer
L med
i Lord Esher had already stated the prineiple in

a somewhat

rway in Ex p. Ford (1885 16 Q.13.D

05, thus (p. 307

"‘.‘ It scems to me that whenever eirenmstances arise in the ordin
ol business of life in which, if two persons were ordinar ly
Hure mest and eareful, the one of them would make a promise to
ition ther, it may properly be inferred that both of them under
hes ood that such a promise was given and aceepted.”
lay All this is subject to the caution given by Cockburn, C.J
Amp! Churchward v. The Queen (1865), L.R. 1 Q.B. 173, wher
.08 ays (p. 195) : “‘But in all these instances, where a contract
s silent, the Court or jury who are called upon to imply an
busi bligation on the other side which does not appear in the terms
L by of the contract, must take great care that they do not make the
wnd mtract speak where it was intentionally silent; and, above
168 all, that they do not make it speak entirely contrary to what,
Is ¢ 1s may be gathered from the whole terms and tenor of the
jaay contract, was the intention of the parties. This I take to be a
h sound and safe rule of construction with regard to implied
B covenants and agreements which are not expressed in the con
peri tract.”

So much for the general principle. In the celebrated judge
) wnt in Jones v, Just (1868), L.R. 3 Q.B. 197, Mellor, .J., classi

an im
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fies the cases relating to implied warranty upon the sale of
goods, under five heads. The first two heads have no relation
to this controversy. The remaining heads are as follows

“Thirdly, where a known deseribed and defined article is
ordered of a manufacturer, although it is stated to be requirved
by the purchaser for a particular purpose, still if the known
deseribed, and defined thing be actually supplied, there is no
warranty that it shall answer the particular purpose intende
by the buyer: Chanter v. Hopkins, 4 M. & W. 399; Oliphant \
Bailey, 5 Q.B. 288

“Fourthly, where a manufacturer or a dealer contraets t¢
supply an article which he manufactures or produces, or i
which he deals, to be applied to a particular purpose, so that th
buyer necessarily trusts to the judgment or skill of the manu
facturer or dealer, there is in that ease an implied term o
warranty that it shall be reasonably fit for the purpose to whic
it is to be applied : Brown v. Edgington, 2 Man. & G. 279 ; Jon
v. Bright, 5 Bing. 533. In such a case the buyer trusts to tl
manufacturer or dealer, and relies upon his judgment and ne
upon his own.

Fifthly, where a manufacturer undertakes to supply good
manufactured by himself, or in which he deals, but which tl
vendee has not had the opportunity of inspeeting, it is an i
plied term in the contract that he shall supply a merchantal
artiele: Laing v. Fidgeon (1815), 4 Camp. 169, 6 Taunt. 108

What is relied upon by the defendants is the statement und
the fourth head, imposing liability upon a manufacturer
dealer **where the buyer necessarily trusts to the judgment
skill of the manufacturer or dealer.”” It is then only that th
is a warranty that the article is warranted to be ‘‘reasonal
fit for the purpose to which it is to be applied.”” Here the ¢
troversy does not fall in any way under the fifth head, beca
there is no doubt that the machine supplied was a *‘mercha
able artiele,”” in the sense in which that expression was u
There is no defeet in its material, workmanship, or design. 'l
only question is its fitness for the purpose to which it was
he applied.

I have come to the conclusion that in each case in which
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fourth rule can be applied it must be ascertained upon the facts
of the particular case that the buyer trusted to the judgment
or skill of the dealer. 1T am not concerned with the question of
onus. It may be that there is the warranty unless the vendor
is able to shew that the buyer did not trust to his judgment
or skill. In this case I think it is elear upon the evidenee that
n the purchase of this particular machine the purchaser relied
ipon his own judgment and skill, and the knowledge and skill
of Maedonald, his colleague and prospective partner, and that
to read into this contract the term suggested would be not to
rive expression to the real intention of the parties but to make
it entirely the opposite of what was their true intention

For reasons to be explained, I make no distinetion hetween

Marion company and Hopkins. 1 assume for the present
that they stand in precisely the same position. When inquiry

15 made from Osborn as to the guarantee that went with the

ichine, he pointed to the broad gauge guarantee found in the
italogue. Nothing further was sought. At an earlier stage of

negotiations, the adviee and opinion of the vendors was
ught and given. It was not accepted. The purchasers chose

it they thought would meet the requirements of the case;
nd that they have received. It is inconceivable that the vendors
ould have undertaken that the machine would work on the
irticular soil and under the particular circumstances found
t the Sault, without making a thorough investigation into the
tuation. The machine is capable of digging; its capacity is as
ereat as stated; the difficulty is that the soil on which they
sought to operate it will not bear its weight. The question
ol weight is the very point upon which the purchasers refused
to aceept the vendors’ advice.

Most of the eases upon which the doctrine in question is
founded are cases where the subject-matter of the sale was
aterial.  Thus, Jones v. Bright (1829), 5 Bing. 533, was the
case of a sale of copper for sheathing a ship. The vendor knew

hiat it was to be used for that purpose. Best, (), said p. 544)

i, selling it for that purpose, ‘‘he thereby warrants it fit for
that purpose.”” There was no fraud, but there was liability

ipon the warranty.
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srown v, Edgington (1841), 2 Man. & G. 279, the other case
relied upon as establishing the doetrine in question, related to
rope sold for the purpose of hoisting wine from a cellar.

In both cases it was perfectly plain, as a matter of fact,

that the purchaser was relying on the statement of the vendor
as to the fitness of the thing sold.

Jones v. Just was a case falling under the fifth head, a sale
of hemp. The warranty implied was that it was merchantable

Drummond v. Van Ingen (1887), 12 App. Cas. 284, was a
rase of the sale of cloth for the purpose of manufacturing into
garments. The real point of discussion was whether the fact
that the sale was by sample, and that the goods accorded to
sample, excluded the warranty. It was held that, because the
sample did not disclose the defeets, there was nothing to tak
the ease out of the general rule.

Jones v, Padgett (1890), 24 Q.B.D. 650, is valuable mainly as
a statement that in Drummond v. Van Ingen the Lords did not
in any way depart from the principle laid down in Jones
Bright and Jones v. Just. The question there was whether the
purpose was so far known and disclosed to the vendor as to
bring the ease within the fourth rule, or whether the implicd
warranty was merely that the goods were merchantable.

As contrasted with cases of this type, there are the cas
falling under the third rule. These are best understood |
reference to the cases on which that rule is based: Chantor
Hopkins (1838), 4 M. & W. 399, and Oliphant v. Bailey (1843
5 Q1. 288,

In the former there was a sale of a specifie article known
Chanter’s Smoke-consuming Furnace. There was no fran!
Both parties believed the machine would answer the particulu
purpose, and it was said (p. 405) to be *‘the ordinary case ol
man who has had the misfortune to order a particular chatt
on the supposition that it will answer a particular purpose, hut
who finds it will not.”’

In the latter case, the sale was of a patent two-colour pr
ing machine. Because that was a known ascertained article. a
machine for printing two colours, the plaintiff could recover
the price if the machine was reasonably fit for that purj
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P ease even though it failed to do the particular work which the de- ONT.
ited to fendant desired. :q’
E In our own Courts some eases require notice,  Bigclow v. 1014
f fact, Boxall (1876), 38 U.C.R. 452, was the case of a furnace for the ”,:,\.}\s
vendor heating of an office. The article itsell was defeetive; and it :
. Sid o s JANNISON.
A was held that the ease fel. within the fourth rule rather than the
sala Middleton, J
a salc third.
ntable In Ontario Scwer Pipe Co. v, Macdonald (1910), 2 O.W.N
was a 83, the action was for the price of sewer pipe. This pipe, it
ag into was held, was not a known and defined artiele within Chant

Y.
he fact Hoplkins, but the sale was a sale of merchandise by a manu

‘ded to facturer, and fell within the fourth clause, entitling the defend-
use the ants to counterclaim for damage sustained by defective pipes
to take

In Canadian Gas Power and Launches Limited v, Orry Broth
crs Limited (1911), 23 O.L.R. 616, the the action was for the

iinly as price of a dynamo and engine. The cireumstances surrounding

lid not the sale established elearly that the purchaser trusted entirely to
ones N the knowledge and skill of the vendor, In truth, the facts of the
her th case go so far as to make it plain that the ease is not one of
r as to implied warranty but of express warranty. Mr. Justice Mere-
implicd dith places the case clearly upon this view, and I think this was
also the intention of the Chief Justice.
e cast These cover the most important English cases prior to the
ood ! Sale of Goods Aet and eases in our own Courts. Perhaps
mter Randall v. Newson (1877), 2 Q.B.D. 102, ought to he mentioned.
(1843 The real value of that case is the discussion of the extent of the
warranty, and the holding in harmony with the earlier deci-
1owWn sions that there is no exeeption as to latent and undiscover-
fraud 1 able defeets,
rticu There is a curious divergence of opinion as to the effeet of
ase of 4 the Sale of Goods Act. Moss, C.J.0., in Canadian Gas Power
chatt and Launches Limited v. Orr Brothers Limited, refers to deci-
ose, hut sions in which it is said that the Act only formulates the already
1 existing law. In Bristol Tramiways, cte., Carrviage Co, v. Fiat
r print Wotors Limited, [1910] 2 K.B. 831, Cozens-Hardy, M.R., takes
rtiele, a ‘ an entirely different view (p. 836): ‘I rather deprecate the
recover ! citation of earlier decisions. . . . The object and intent of
purpose, the statute of 1893 was, no doubt, simply to codify the unwritten
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law applicable to the sale of goods, but in so far as there is an
express statutory enactment, that alone must be looked at and
must govern the rights of the parties, even though the section
may be to some extent have altered the prior common law

Conversely, decisions upon the wording of the statute must
it scems to me, be received with caution where, as here, we still
have the common law

I do not find anything in the subsequent cases which is really
in confliet with the law laid down in the earlier cases, so far as
they relate to the matters now in controversy. Bristol Tramways,
ele., Carriage Co. v. Fiat Motors Limited is much relied upon by

the defendants; but, on perusing the case, it will be found that

there is, as put by the Master of the Rolls (p. 836), “‘ample ev
denee that the plaintiffs did rely upon the defendants’ skill or
Judgment.”  That case also turns upon the finding of fact that
the goods were not of merchantable quality. The defendants
sought to escape liability by an argument based upon the con
struetion proper to be given to the statute

Throughout this discussion 1 have treated the case as if the
plaintifts  were  manufacturers I think all the cases, |
carefully examined, indicate that there is no distinetion betweer
a manufacturer and a dealer. This question is discussed an
satisfactorily dealt with in the case of Wallis v. Russcll, | 1902
2 LR, 585; a case which is also of value as shewing the genes
of the elause in the Sale of Goods Act. See also Brown v. Edy
ington, 2 Man. & G. 279

I have not found it necessary to discuss a question whic
appears to me of importance if the view | have taken is not
entitled to prevail. It seems to me that what is here sought b
the defendants is an unwarrantable extension of the warrant
upon which they rely., The warranty, as I understand it
that the machine shall be **fit for the particular purpose’ fo
which it is to be used. What the defendants seck is really a wa
ranty that they can successfully accomplish their purpose

The machine was fit to dig. That, as I would understand it
was the purpose. The complaint is not based upon the unfitne
of the machine in that sense, but upon the failure of the schen

designed by the defendants of using a steam shovel in sew
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is an excavation in the soft soil found in the Sault. See Shepherd v ONT
t and Pubus (1842), 3 Man. & (. 868, where, on the sale of a barge, the Q (
setion mplied warranty was held to be that ‘the barge was reasonably 1014

fit for use as an ordinary barge’ and applicable to *‘the gen Howxty
must eral use of the barge,”” and not **fitness for use for the particu v

JANNISON

o still 3 lar purpose for which it was intended by the buyer.”

]
In all aspeets of the ease I think the defendants fail, and

really there must be judgment for the plaintifis for the amount
far as laimed, with costs
i Judgment for plainlifis
' S,
on by
I that
le evi REX v, WALDON. B. (
dll o Columbia Court ¢ L ppe W " Cdd, o ] C. A
t that Galliher and MePhillips, JJ.A,  April 7, 1014 v
dants CONSTITUTIONAL LAW (§ 11 A 5—245 SUNDAY LAW DosiNie
con Lory's DAY ACT — PROVINCIAL POWER
I'he Lord's Day Act, R.S.C. 1006, ¢ 153, by the pr 1 )
nables a provinee to reduce the scope or mitigate t
if the rohibition in re t 1 n, but
e the provines t ‘ I I
s, 1 th matter of Sunday nfer 1wl e rn |
twes palities so as to enlarge the seope Dominion Act
i tion under a municipal by-law so framed 1 the Mu 1 Act
1 and RS.B.C. 1911, eh, 170, eannot be sustaine
1902 Rex v. Waldon, 14 D.L.R, 803, 22 Can. Cr, Cas, | uiline
enes - . . ' .
Arrearl from the judgment of HMunter, C.J., of the Supreme  Stater
Ed : Saa y . i Y
Court of British Columbia, . v. Waldon, 22 Can. Cr. Cas. 122
14 DR, 893, 26 W.L.R. 316, quashing a conviction under a
wl g "
‘ ! mieipal by-law as to Sunday observane
1 "
. I'he appeal was dismissed
ht |
rant Bodwell, K.C., for the appellant
it Woodworth, for the respondent
1 y
wil MacpoNawp, (LJ.A The munieipality of South Vancouver Macdonald,
L Wi iy % o C.J.A.
issed a by-law ““to prevent the sale of goods on Sunday It
vnl : celared it to be unlawful to sell or expose goods for sale on
(
Aty mday, and empowered the convicting magistrate to impose a
)
ko ne for its infraction of not more than $100, to be enforeed hy
chen !
x stress, and in default, by imprisonment for not more than
SeW! B




110 Dosminion Law Reprorts 18 DLR
B.C thirty days with or without hard labour. The hy-law, it was
C. A conceded, was passed pursuant to powers which the Legislatur
1914 purported to confer upon municipalities by see. 53, sub-sees, 120
REx and 130, e¢h, 170, RS.B.C, 1911, These sub-scetions author
Warnoy,  Municipalities to pass hy-laws
M S For the regulating of public morals, including the observane ft
C1A Lord’s Da calls nd ind for o prevention of sales
the exposing w o the purchase of any goods, chattels

w other |
sonal property whatsoever, except milk, drugs and medicine, on Sunda

The by-law conforms to the seetions, but it i

¢ contended by
respondent, and it was held |

iy the Court helow, that the proy
nee had no jurisdietion to confer sueh powers upon the mun

cipality, and in this result I agre

I'here are two statutes in foree in this provinee

affeetin
Sunday observance, 29 Car. 11, ¢h

7. which was in foree at t
date of the union of British Columbia with Canada, and |
vemained in foree ever sinee, and the Dominion Lord’s Da
Act, ch. 153, R.S.C. 1906, The latter, by its terms

Saves exi
ng Sunday laws in foree in any provinee. It has long b

sottled that statutes of this nature are eriminal laws, and hen

since the union of the provinee with Canada not within 1
powers of the provincial Legislature to enact, add to or v
These existing eriminal laws may be enforced in the provin

in accordance with their terms and provisions.

But the proseeution and convietion in this case was not und
either of these Aets, but under a hy-law which is the ereat
entirely of the legislature and of the municipality.

Parliam:
is the sole custodian of

authority to make, amend or rep

eriminal laws. The contention that any other authority t

]
Parliament could delegate power to loeal bodies hy bhy-law

adopt such laws to suit local ideas, is, in my opinion, utter
unsound.

In dismissing the appeal T wish to guard against it hei
inferred from what 1 have said that the provinee eannot, in
circumstances,

regulate or control Sunday trading, or con
powers of, re

ulation of the same upon municipalitic

in matt
falling within the elass **

property and eivil rights.”” The

tinetion between this case and cases under loeal laws of
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1 roof the Liquor Lice \et is p out in /1 \
The 1883), 9 A.C. 117; and is also Ouiin
Bazin (1912), 3 D.L.R. 593, 46 ( SOCUR. H02, 20 ( (
(‘as. 408
Our own Shops Regulation Aet is an instanee o
tion passed for the regulation of hours and days of elos
not in any way dependent upon Sund ohsery ¢
on the BNA ot I'he by noquesti however, is
t of that character, but affeets to prohihit 8 lav tradinge 1
| nk. the int st of publ I 1 0
nal la
Inving, J.A I'he ervor in gument in support h
law 18 1 assuming that s 16 of the Dominion statut |
1530 confers upon the provinee the sanu ) i
wordinate ageney s 18 conferred on tl provin
BN.AAet, 1867, in of m S 1 12 o
t Aet. This anxiliary power is dealt Il
Queen (1883), 9 App. Cas, 117, The Don h. 15
ires that the 29 Car, 11, eh, 7 is not to he construed !
ed or in any way affected. 29 Car. 11 ¢h, 7, as it was ena
1676, stands as if it had been specially mentioned and en |
the original proelamation issued by Governor James Dou
Fort Langley, on November 19, A.D. 1855, and will continue
v stand until repealed by the only body which has by e

the BONCAL Aet, 1867, power to deal with eriminal law In

opinion, the provinee has no power to authorize the muni

pality to pass the hy under which this convietion was made

MarTIN, J.A In my opinion, this case is governed by the
principle laid down in Quimet v. Bazin (1912), 3 D.L.R. 593,
i Can. S.C.R. 502, 20 Can. Cr. Cas. 458, and | am unable to
regard sub-sees. (129) and (130) of see. 53 of the Municipal
\et as a mere attempt by the provincial legislature to delegate
to municipalities the power to make regulations to ecarry into
effect the Sunday Observance Act of 1863, which was in exist
ence here when the Lord’s Day Act came into effect on March
1, 1907,
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B.C. Gavriner, J.A., concurred in dismissing the appeal
A
1914 MePmmars, J A :—This is an appeal from the judgment
- of the Honourable the Chief Justice of British Columbia (Hun
v ter, C.l.), setting aside the convietion of the vespondent fo
Warnox E . . .
— unlawfully selling goods, viz., two loaves of brown bread o
Mhillins, 1A

Sunday, October 5, 1913, contrary to the Sunday Closing hy-lay
of the corporation of the district of South Vancouver, heing
by-law to prevent the sale of goods on Sunday.

Section (1) of the hy-law reads as follows:

L1t shall be unlawful to sell or expose for sale or to purehase
goods, chattels or other personal property whatsoever (exeept milk, drn

or medicines ) between the hours of 12 o'cloek in the afternoon on Saturd

and 12 o'elock in the afternoon on Sunday

The respondent sold the two loaves of hrown bread at abou
11.30 o’clock on Sunday, October 5, 1913, to a litile hoy, o
Alee MeCuish, and was paid fifteen eents for them. The learn:
Chief Justice held that the by-law in its terms goes further th
the legislature of the provinee could go in legislating, and th
it prohibits that which is permitted in see. 12 of the Lord’s D
Aet (eh, 153, R.S.C. 1906).

The learned counsel for the appellant in support of the ¢
vietion which was set aside, in his argument as addressed to tl
Court, relied strongly upon 29 Car. I1. ¢h. 7. An Aet for 1
Better Observation of the Lord’s Day, commonly called Sund
(AD. 1676), and No. 46, the Sunday Observance Aet, 15
declaring the English Sunday laws in force, as contained in 1
Revised Laws of British Columbia, 1871, 29 Car, 11 ¢h. 7, beine

referred to in the schedule to the latter Aet; and that ther

the power of delegation in the legislature of British Colun 3
to authorize the passage of the hy-law by the municipality

In my opinion, it may well be said that 29 Car. 11 ¢ :
(Imperial) is a part of the eriminal law as applicable to Brit 1
Columbia, as unquestionably it was the law at the time of 3
union, viz,, the 20th day of July, 1871 (Terms of Union, p. 1" §
vol. 1, RS.B.C".). Under the Terms of Union, see. 10, the ;o
visions of the British North America Act, 1867, -are applici'le
in the same way, and to the same extent, as to the other p
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s of the Dominion, and as if the colony of British Columbia
had been one of the provinees originally united by the Aet

at legislation having relation to what may be dong upon Sun
lay, or the Lord’s Day, is eriminal legislation is not open to any
controversy sinee the decision of their Lordships of the PPrivy
Couneil in Attorney General (Ont.) v, Hamilton Street R, (o,
1903] A.C. 5

was held that

4, 7 Can, Cr. Cas. 326, 72 L.J.P.C. 105, wherein

L 246 of the Revised Statutes of Ontario I8SO7T, intituled “An Aet 1

ent the Profanation of the Lord’s Day

reated as a whole, was beyond the competeney of the Ontario

of the B.NAL Aet, 1867,
eserves for the exelusive legislative authority of the

Parliament
of Canada

criminal law, except the constitution of Courts of eriminal juri 1
he Lord Chancellor (Lord Halshury ), at 107, said
Ihe question turns upon a very simple consideration, The reser on
riminal law for the Dominion of Canada given in elear and intel
le words, which must be construed ac ling to the natn

nary signification

Therefore, the question in the present ease is, has the respon
nt been rightly convicted ? but if rightly convieted, it could
have been for an infraction of the eriminal law. Now, what

e eriminal law relative to the observance of the Lord’s Day
British Columbia? To determine this question it immediately
comes necessary to turn to the Criminal Code, and such other
gislation of the Dominion Parliament as may have |

heen puasse d

aling with the observance of the Lord’s Day.

Seetion 11 of the Criminal Code (ch, 146, R.S.C. 1906) reads

follows :

Ihe eriminal law of England as it existed on the nineteenth day of

ember, one thousand eight hundred and fifty-eight, in so far as it has

been repealed by any ordinance or Aet, still having the foree of law

e colony of British Columbia, or the colony of Vancouver Island, passed
re the union of the said colonies, or of the colony of British Columbia
wssed sinee such union, or by this Act or any other Aet of the Parlia
nt of Canada, and as altered, varied, modified or affected by any such
linanee or Aet, shall be the eriminal law of the provinee of British
umbia

S—I8 pLR
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20 Car. 11 ch. 7, An Aet for the Better Observance of the
Lord’s Day, commonly ealled Sunday (A.D. 1676), the Sunday
Observanee Act, 1863, as contained in the Laws of British Colun
bia Revised 1871, was the law in British Columbia at the time
of the Union, see. 1 of that Act reading as follows:

L. The law, statutory and otherwise, and the penalties for the enfor
ment thereof, as at present existing and in force in England for the prop
observance of the Lord’s Day, commonly called Sunday, as referred to
the schedule hereto, shall be deemed and taken to have been included

the proclamation made and passed on November 19, A.D, 1858, and to
of full foree and o

el in the said

dony, with and under the same pena
ties mutatis mutandis in all respeets as if the said laws had been specia
mentioned and enacted in the said proclamation of the 19th day
November, A.D, 1858

In the schedule to the Aet the following appears:

20 Car. 11, ¢h, 7, so far as the same is applicable to the said colon

In my opinion, after the Union it was not competent for t
legislature of the provinee of British Columbia to enact
legislation in the nature of eriminal law, nor was it compet:
for the Parliament of Canada to confer upon a delegate to
legislature of the provinee of British Columbia any anthorit
enact legislation in the nature of eriminal law, as the Brit
North America Aet reserved the exelusive authority in
regard to the Parliament, the authority going to the Parlian
of Canada and the legislature of British Columbia, went |
the paramount anthority, the Imperial Parliament, and
scheme of Confederation was the conferring of sovereign autl
ity upon the Parliament of Canada and the legislatures of
provinees as specifically set out in the British North A
Act, and within the ambit of such authority the Dominion
Provineial Parliaments may solely legislate. It, therefor:
lows that, in my opinion, sec. 53, sub-sec. 130, of the Muni
Aet (eh. 170, 2 Geo. V. R.S.B.C. 1911), being in its nature ¢
inal law, is ultra vires, and beyond the competeney of the Britsl
Columbia legislature. The section and sub-section read as o
lows :

53. In every municipality the council may from time to time

alter and repeal by-laws for any of the following purposes or in r n

to matters coming within the classes of subjects next hereinafter ment 1
that is to say:—

AN
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130). For the prevention of sales, or the exposing for sale or the pur B.C
of any goods, chattels or other personal property whatsoever, exeept
1 drugs and medicine, on Sunday C.A
1914
That there has been previous legislation to the present Muni -

pal Aet of the legislature of British Columbia of a like or sim
r nature sinee the Union, in my opinion, does not add strength  Warvox
to the contention in the slightest to support the convietion, as ™ P 1A
cqually was wltra vires and beyond the competency of the
British Columbia legislature.  The result, therefore, in my opin
jon, i1s that the existing law dealing with the observance of Sun

day in British Columbia is that 29 Car. 11, ¢h

I8 1n toree as

¢ll as the Lord’s Day Aet (Dominion) (eh, 153, R.S.C. 1906

Phat 29 Car, 11 ¢h. 7, is in foree is made plain by see. 16 of the
Lord’s Day Aet (Dominion), which reads as follows

6. Nothing herein shall be construed to repeal or in any way aflect

wisions of any Act or law relating in any way to the

Lord’s Day in force in any provinee of Canada when this Act com
ree; amnd where any person violates any of the provision

nd such olfence is v o violation of any other Aet

may be proceeded against either under the provisions

ler the provisions of any other Act or law applicable to the |

he above section, however, does not give foree and cannot
foree to ullra wvires legislation, such as that contained in
Municipal Aet, and under which the by-law in the present

is sought to be supported. Giving the fullest effeet to see

16, it can only support in British Columbia the validity of 29
r. 1. ¢h. 7. In the result, the Aets which to-day are in foree in

tute 20 Car. 11 ¢h. 7 does not prohibit a baker baking dinners

commonly ealled Sunday, are: 20 Car. 1L ¢h. 7, an Aet for
Better Observation of the Lord’s Day (commonly called
Sunday (A.D. 1676),

Day, R.S.C. 1906,

and eh. 153, an Aet respecting the Lord’s

The learned counsel for the appellant strongly argued that
respective Munieipal Acts passed by the legislature of British
imhia dealing with the sub)

et of the prevention of sales or
irchase of goods, except those enumerated, were passed in pur-
nee of 29 Car, 11, ch. 7, and the legislature had the power to

é delegate the authority to the municipalities

and that the by-law
question was supported hy 29 Car. 11 ¢h. 7. T cannot, with
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all deference to the learned counsel, agree to this contention

the Aet does not in any of its terms make provision for t
delegation of any authority or provide for the passage of
by-laws or regulations in the way of the enforcement of its p
visions. Further, the by-law in question in its prohibitions
more extensive than the provisions of 29 Car. 1L ch. 7, althou
in the same terms as the Municipal Aet—but the learned coun
for the appellant could only rely upon the validity of the |
vision in the Municipal Aet as heing supported by 29 (‘ay

ch. 7. Seetion (1) of 29 Car. IL ¢h. 7, in part, reads as follows

that no tradesman, artificer, workman, labourer or other

vhatsoever shall do or exercise any worldly labour, business or wo
their ordinary ealling upon the Lord’s Day or any part thereof (w
necessity and charity only exeepted And that every person heing
we of fourteen years or upwards offending in the premises shall f
stieh ence forfeit the sum of five shillings, and that no person or |
vhatsoever shall publicly or ew forth or expose t e an
merchandizes, fruit, herbs, goods or chattels whatsoever upon the
n r any part thereof, upon pain that every person so offer
forfeit the same wids 8o eried or shewed forth or exposed t '

It is evident from the reading of the above that the Mwm

\et and the by-law are in terms more extensive than 29 Ca
ch, 7. No exeeption is made at all for **works of necessit
clarity and, although it is unnecessary, perhaps, to refer
s the convietion in the present ease was not under 29 (

ch. 7, yet it is both interesting and instruetive to know th
statute 29 Car. 11. ¢h. 7 does not prohibit a baker haking d

for his customers on a Sunday—this was held in F

17590, 2 Burrows 785 at 787, 97 Eng. R. 562, 563 (Lord
ficld, Denison Foster, and Wilmot, JJ Foster, J., sai
He was elear that this ea vas not within the provisions of
but it falls within the exception of works of necessity and charit
within the proviso as being a cook’s shop,  And it is as reasonable
baker should bake for the poor, as that a cook should roast o
them, there is no reason for any distinetion
In The King v. John Younger (1793), 5 T.R. 449, 4 1
Eng. R, 2 , it was also held that the statute 29 ( |
¢h. 7, does not prohibit a baker baking dinners for his cus s

on a Sunday. Grose, J., at 452, said:

I'he question is not whether baking for this or that man be a t

whether the trade of baking carried on in this way, be a work
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¢ Lord’s Day Aet (« 153, R.S.C, 1906) ha 1
effectiv In my opinion, it would not have heen \
see. 5 of the Act is very extensive, and prohibits sa
roods, chattels or other personal property, or husiness o
ing done on Sunday, but works of necessity and mer

feguarded by see. 12 of the Aet, and assuredly the present

uld be considered to come within the exeeption. In I

( . . . o i
( 1759), 2 Burrows 785, 97 Eng. R. 562, Lord Mansficld
' it 786
Sabbath would be much more generally observed | v ba

home to bake the dinners of a number of families, than by his
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ty-four years have nearly passed since the deeision of t
2 Burr, 787 hich infor the public that al
vhat is imputed lefendant as an offence
wee alone « me weight in the determinati
t would be eruel not only to th wlant, but also to t
tuation ith n f we were now to punish him for d
s Court publicly deelared so many years ago might be
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len v. Ward (1905), T4 LLK.B, 916, was the

ian who, in the course of his business, eut up and
ied potatoes sometimes alone and sometimes
1e sold hot on his premises to the poorer classes
1 with exercising his ordinary calling by doing

hut it was held that his premises eame within the

see. 3 of the Sunday Observance Aet, 1677, 29 (

as heing a eook’s shop for such as otherwise conld

d, and that he was, therefore, not liable to the
| by see. 1 of the Act. Lord Alverstone, C.J. (witl
ce and Ridley, JJ., agreed) at 917, said

pinion, there was no evidence upon which the magistrat

any eonclusion other than that the appellant’s shop was

contemplated by se } I say that, because, after t
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B.C. In his chapter of law-day

s among the first Christians, using all time

L C.A alike, he savs, “The Christians at first used all days alike for hearing

s, not sparing (as it seemeth) the Sunday itself,”  They had tw
reasons for it. One was, in ¢

ition to the heathens; who were super
REX stitions abont the observation of days and times, conceiving some to |

: : ominous and unlucky, and others to be lucky; and, therefore, the Chris
' WALDON.  jans Inid aside all observance of days. A second reason they also ha

which was, by keeping their

B 'a own Courts always open, to prevent Christia

suitors from resorting to the heathen Courts

tin the year 517, a eanon was made, “Quod nullus episcopus vel inf
positus de dominico causas judicare prasumat.” And this canon f
exempting Sundays) was ratified in the time of Theodocius; who fortit
it with an Imperial constitution: “Nolis die (quem dominicum recte dire

| majore omuivm omnine litium et negotiorum quicscat intentio.” A
This canon and constitution was followed by others by whicl
no canses should bhe tried on Sundays, and Lord Mansfield, cor
tinning at p. 1599, said
! Ihese canons and  constitutions were all confirmed by William 1

Conqueror and Henry the Second, and so beeame part of the common

of England,

And at 1601, Lord Mansfield further said

\s to the observation I'hat the Courts of justice have never |
restrained by Aet of Parliament, from sitting on Sundays, and that
Car, 11, ¢h. 7, does not extend to giving judgments f
It was needless to restrain them from it by Act of Parliament, I
could not do it, by the canons anciently received, and made a part of
law of the land " therefore. the restraining them from it by A
Parliament would have been merely nugatory But fairs, markets, s

md pastimes, were not unlawful to |

holden and s

on Sundays

smmon law, and th it was requisite to enact partienlar stat
to prohibit the use ercise of them upon Sundays, as there

nothing else that could hinder their being continued in use,

That the ancient Christians did not look upon the gather
of people at fairs, the carrying on of markets, and enguy
in sports and pastimes on Sunday as being contrary to Christ
faith and morals, and when for centuries this was indulged y
and not really until the seventeenth century do we find legis
y. Allk
lation must he construed favourably in the way of the libert
the subject. 1 agree that Sunday should be well observed

&% certainly it is not to be expeeted that there will be imposed aga

tion curtailing the liberty of the subjeet npon Sund:

iy

s

the people such trammelling legislation as might bring al

: starvation or affeet the people in their natural right to engag
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innocent sport and pastimes on the one day which to the great

majority is their only day of rest and recreation

i Therefore, in construing legislation which affects the natural
& liberty which the people ought to enjoy-—and Christianity has
strengthened this natural right by its teachings, and by the
example of the ancient Christians —there must be found positive
inhibition in the statute to disentitle the Court to apply the
,; decisions of the Courts throughout centuries—that is, that the
cquitable construetion must be adopted, and, in my opinion, the
present ease is one partieularly within the equity of the excep
P tions as contained in 29 Car. 1L ¢h. 7, and the Lord’s Day Aet
ch. 153, RS.C. 1906, were it that the respondent had heen pro
: ceeded against under either of the last above-mentioned Aets
In my opinion, the judgment ol the learned Chief Justic
of British Columbia quashing the convietion was right, and the
appeal therefrom to this Court should he dismissed.  The con
clusion arrived at by me for the foregoing reasons was arrived
t after consideration of the anthorities alveady referred to, us
ell as the following: Hodge v. The Queen (18840, 53 L. P.C
1: Atty.-Gen. for the Dom. of Canada v, Cain, [1906] A, H42
T LGS Quimet v, Atty-Gen, for Quebee (1912), 46 Can
S 202, 3 DULLR. 593 20 Can. Cr, Cas. 458; Nex v. Laity
; 19140, 13 DULLR, 532, 21 Can. Cr, Cas. 417, 18 B.C.R. 443
i
‘_ i Appeal dismissed
;:7:;: R
QUONG WING v. THE KING
Supreme Court of Canada, Siv Charles Fitzpatrick, €.J., Davies, Idington
Duff, and Anglin, JJ.  February 23, 1914,
i CONSTITUTIONAL LAW (8 1T B—325 ) —REGULATION  OF BUSINESS— M
"-. PLOYMENT OF WHITE FEMALES IN PLACES OF BUSINESS OF CHINESE
OR OTHER ORIENTALS—I'ROVINCIAL LAW PROUIBITING WITH PEN
ALTIES,

statutes, 1912, 2 Geo, V. (Sask.) ch, 17

it of  white  women in any  restaurant

Chapter 17 of the §
prohibiting the emy m
laundry, or other place of business or amusement which is kept, owned
or managed by a Chinaman, Japanese or other Oriental person, is
not ultra vires, although it dmposes fine and imprisonment for its
infraction,

[Reax ¥, Quong Wing, 21 Can, Cr. Cas, 326, 12 D.LR. 656, 49 C.L.J
593, affirmed; Union Colliery Co. v, Bryden, [1899] A.C, 580, Cun
wingham v, Tomey Homma, [1903] A.C. 151, and Re MeNutt., 21 Can
Cr. Cas, 157, 47 Can, S.C.R. 259, 10 D.L.R, 834, referred to.]
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2, ALIENS  (§ 11—13) —NATURALIZATION —EFFECT-—DISCRIMINATION AS TO
CIVIL RIGUTS,
Notwithstanding his naturalization in Canada a man born in China
and of Chinese parents is a “Chinaman” within the meaning of the
statute 2 Geo, V. (Sask.), ch. 17, prohibiting employment of white
women in restaurants and other places of business kept by “a
Chinaman.”

Areean from the judgment of the Supreme Court of Sas
katehewan, K. v. Quong Wing, 12 D.L.R. 656, 21 Can. Cr. Cas
326, 49 (.L.J. 593, upon a case stated by the police magistrate
of the city of Moose Jaw, Sask., upon the convietion by him of
the appellant on a eharge of employing white females in contra
vention of the provisions of the Saskatchewan statute, 2 Geo, V
ch. 17,

The appeal was dismissed, Idington, JJ., dissenting.

The judgment of the Supreme Court of Saskatehewan
affirmed the convietion,

The case stated by the police magistrate was, as follows:

“In the watter of the Aet respeeting the employment o
female labour in eertain eapacities, being chapter seventee
(17) of the statutes of Saskatchewan, 1912, and a certain con
vietion of Quong Wing thereunder made by W. F. Dunn, poli
magistrate in and for the eity of Moose Jaw, in the provinee o
Saskatchewan on the twenty-seventh (27th) day of May, 1912
on the information of W. P>. Johnson, chief of police in anl
for the eity of Moose Jaw.

“('ase stated by W. F. Dunn, police magistrate in and f
the eity of Moose Jaw under the provisions of the Criminal Co
of Canada in that behalf.

“On the twenty-first (21st) day of May, 1912, an informati
was laid under oath before me by the above-named W. P. Jol
son for that the said Quong Wing on the twentieth (20th)
of May, 1912, at the city of Moose Jaw, in the Provinee of 8
katchewan, he being a Chinaman and the owner, keeper or m
ager of a place of business, known as the ‘C. E. R. Restauran
in the city of Moose Jaw, did employ in the said restaurant. s
waitresses, two white women, to wit, one Mabel Hopham and «
Nellie Lane, contrary to the Act respeeting the employment of
white female labour in eertain eapacities, being chapter sevon
teen (17) of the statutes of Saskatchewan, 1912, On the twern

>
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seventh (27th) day of May, 1912, the said charge was duly heard
before me, the said information having been first amended by
striking out the words ‘or manager’ and substituting in the place
thereof the word ‘and’ so as to make the information read
‘owner and keeper’ after which the said information was re
sworn, in the presence of both parties and alter hearing the evi
denee addueed and the statements of the said W, 7. Johnson
and Quong Wing and their counsel I found the said Quong
Wing guilty of the said offence and convieted him therefor,
but, at the request of the counsel for the suid Quong Wing |
state the following case for the opinion of this honourable Court

“1 find on the evidence

““1. That the accused Quong Wing was born in China and of
(Chinese parents.

“2. That the said accused was on the date of the allewed
offence a naturalized British subject

*“3. That on the twentieth (20th) day of May, 1912, the said
iceused was the keeper of a restaurant known as the *C, E, R
Restaurant’ in the eity of Moose Jaw, in the Provinee of Sask
itehewan

‘4. That on the said twentieth day of May, 1912, the said
icensed had in his employ as waitresses in the said restaurant
one Mabel Hopham and one Nellie Lane, and that the said Mabel
Hopham and Nellie Lane are white women

“The counsel for the said Quong Wing desires to question
the validity of the said convietion on the following grounds:

“*1. That it is erroncous in point of law.

“2, That the said Act, chapter seventeen (17) of the statutes

katchewan, 1912, is wltra vires,
3. That the Court had no jurisdiction,

The questions submitted for the judgment of this honourable
Court being :

1. Whether the premises deseribed as being the place in which the
cged white women worked s ineluded in the Aet under which the
formation was laid.

2. Whether any offence under the said Aet is disclosed
British sub
the persons prohibited by the Act from employing female labour

Whether the accused, being a naturaliz Lois om
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4. Whether the said Act under which the said information was laid
is ultra vires.

5. Whether the convietion was in execess of the jurisdietion of the
Conrt,

(. F. Henderson, K.C., for the appellant.

J. N. Fish, K.C., for the respondent.

Frrzearrick, (L. :—The appellant, a Chinaman and a natur-
alized Canadian eitizen, was convieted of employing white
female servants contrary to the provisions of chapter 17 of the
statutes of Saskatchewan, 1912, and, for his defence, he contends
that the Aet in question is ultra vires of the provineial legisla-
ture.

It is urged that the aim of the Aet is to deprive the defend
ant and the Chinese generally, whether naturalized or not, of
the rights ordinarily enjoyed by the other inhabitants of the
Provinee of Saskatchewan and that the subject-matter of the
Act is within the exelusive legislative authority of the Par
liament of (‘anada.

The Act in question reads as follows :—

1. No person shall employ in any capacity any white woman or girl
or permit any white woman or girl to reside or lodge in or to work in
or, save as a bond fide customer in a public apartment thereof only, to

frequent any restaurant, laundry or other place of business or amuse

ment owned, kept or managed by any Chinaman.

2. Any employer guilty of any contravention or violation of this

Act, shall. upon summary convietion be liable to a penalty not excecl
ing 100 and, in default of payment, to imprisonment for a term not
exceeding two months,

In terms the section purports merely to regulate places of
business and resorts owned and managed by Chinese, independ
ent of nationality, in the interest of the morals of women and
girls in Saskatechewan. There are many factory Acts passed by
provineial legislatures to fix the age of employment and to pro
vide for proper accommodation for workmen and the conven
ence of the sexes which are intended not only to safeguard t
bodily health, but also the morals of Canadian workers, and |
fail to understand the difference in principle between that legis
lation and this.

It is also undoubted that the legislatures authorize the mu!
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s lald ing by municipalities of disciplinary and police regulations to CAN.
of the prevent disorders on Sundays and at night, and in that con- S0
nection to compel tavern and saloon keepers to elose their drink- 1914
ing places at certain hours.  Why should those legislatures not ‘_'.:.,
have power to enact that women and girls should not he em- “"\"
3 ployed in eertain industries or in certain places or by a certain  Tue Kisg
atur- class of people? This legislation may affeet the civil rights oF pispatricx, 0.
white Chinamen, but it is primarily directed to the protection of chil-
f the dren and girls
tends The Chinaman is not deprived of the right to employ others,
gisla but the elasses from which he may seleet his employees are
limited. In eertain factories women or children under a certain
fend { age are not permitted to work at all, and. in others, they may
ot, ol i not be employed exeept subject to eertain restrictions in the
o the L interest of the employee’s bodily and moral welfave, The dif-
o the 3 ference between the restrictions imposed on all Canadians by
Par f such legislation and those resulting from the Aet in question is

one of degree, not of kind.

I would dismiss the appeal with costs

:;L”"'yi Davies, J. :—The question on this appeal is not one as to the  Davies, 1.
Wy, t 1 policy or justice of the Aet in question, but solely as to the
s power of the provincial legislature to pass it.  There is no doubt
e that, as enacted, it seriously affeets the civil rights of the China-
s men in Saskatchewan, whether they are aliens or naturalized
m not liritish subjects,  If the language of Lord Watson, in delivering
the judgment of the Judieial Committee of the Privy Couneil in
e of Union Colliery Company of British Columbia v. Bryden, [1809] 2
lwn.i A, C, 580, was to he aceepted as the correet interpretation of the
1 an law defining the powers of the Dominion Parlinment to legislate
ed hy on the subject-matter of *‘naturalization and aliens’ assigned
) pro to it by item 25 of seetion 91 of the British North America Aet,
wer IS67, T would feel some difficulty in upholding the legislation
d tl now under review. Lord Watson there said, at page 586 : j
il | But see, 01, sub-see. 25, might, possibly, be construed as conferring 5
Jegis that power in case of naturalized aliens after naturalization. The sub
jeet of “naturalization” seems, primd facic, to include the power of en
acting what shall be the sequences of naturalization, or, in other
mi

words, what shall be the rights and privileges pertaining to residents in
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Canada after they have been naturalized. It does not appear to their
Lordships to be necessary, in the present case, to consider the precise
meaning which the term “naturalization” was intended to bear, as it
oecurs in see. 91, sub-see. 25, But it seems clear that the expression
“aliens,” oceurring in that clause, refers to and, at least, includes all
aliens who have not yet been naturalized; and the words “no Chinaman.”
as they are used in section 4 of the provineial Aet, were, probably, meant
to denote, and they certainly include every adult Chinaman who has not
been naturalized.

And, at page 587:—

But the leading feature of the enactments consists in this—that they
have, and can have no application except to Chinamen who are aliens or
naturalized subjects, and that they establish no rule or regulation exeept
that these aliens or naturalized subjects shall not work, or be allowed to
work, in underground coal mines within the Provinee of British Columbia

Their Lordships see no reason to doubt that, by virtue of see, 91.

., the legislature of the Dominion is invested with exclusive

v in all matters which divectly concern the rights, privileges and
disabilities of the elass of Chinamen who are resident in the provinees of
Canada.  They are also of opinion that the whole pith and substance of
the enactments of seetion 4 of the Coal Mines Regulation Aet, in so far
as objected to by the appellant company, consists in establishing a statu
tory prohibition which affects aliens or naturalized subjects, and, there
fore, trench upon the exclusive authority of the Parliament of Canada.

If the “*exelusive authority on all matters which direetly con
cern the rights, privileges and disabilities of the class of China
men who are resident in the provinces of Canada’ is vested in
the Dominion Parliament by sub-see. 25 of see. 91 of the B.N.A
Act, 1867, it would, to my mind, afford a strong argumen
that the legislation now in question should be held ultra vires.

But in the later case of Cunningham v. Tomey Homma.
[1913] A.C. 151, the Judicial Committee modified the views of
the construction of sub-sec. 25 of sec. 91 stated in the Unio)
Colliery decision. Their Lordships say, at pages 156-157 :—

Could it be suggested that the Provinee of British Columbia coul
not exelude an alien from the franchise in that provinee? Yet, if 1
mere mention of alienage in the enactment could make the law ult
vires, such a construetion of see, 91, subsee. 25, would involve th
absurdity, The truth is that the language of that section does not pu
port to deal with the consequences of either alienage or maturalization
It, undoubtedly, reserves these subjects for the exclusive jurisdietion
the Dominion—that is to say, it is for the Dominion to determine wi !
shall constitute either the one or the other, but the question as to whut
consequences shall follow from either is not touched. The right of prov:
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tion and the obligations of allegiance are necessarily involved in the
nationality conferred by naturaliza

3 but the privile, attached to it

where these depend upon residence, are quite independent of nationality

Reading the Union Collicry case, |18

99] A.C.
as explained in this later case, and aceepting their Lordships’

0, therefore,

interpretation of sub-sec, 25 of see. 91, that “*its language does
not purport to deal with the consequene

s of either alienage or
naturalization,”” and that, while it exelusively reserves these sub-
jeets to the jurisdietion of the Dominion in so far as to deter-
mine what shall constitute either alicnage or naturalization, it
does not touch the question of what consequences shall follow
from either, 1 am relieved from the difficulty I would otherwise
I.l"‘l.

The legislation under review does not, in this view, trespass
upon the exclusive power of the Dominion legislature. It does
deal with the subjeet-matter of *‘property and eivil rights”
within the provinee, exelusively assigned to the provineial
legislatures, and so dealing cannot be held wltra vires, however
harshly it may bear upon Chinamen, naturalized or not, resid-
ing in the provinee. There is no inherent right in any class of
the community to employ women and children which the legis-
ature may not modify or take away altogether.  There is
nothing in the British North America Act which says that such
legislation may not be elass legislation.  Onee it is decided that
the subject-matter of the employment of white women is within
the exclusive powers of the provineial legislature and does not
infringe upon any of the enumerated subject-matters assigned
to the Dominion, then sueh provineial powers are plenary.

What objects or motives may have controlled or indueed the
passage of the legislation in question 1 do not know. Onee |
find its subject-matter is not within the powers of the Dominion
Parliament and is within that of the provineial legislature, |
caunot inquire into its policy or justice or into the motives
which prompted its passage.

BBut, in the present case, I have no reason to conclude that
the legislation is not such as may he defended upon the highest

gronunds,

The regulations impeached in the Union Collicry case,
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[1899] A.C. 580, were, as stated by the Judicial Committee, in
the later case of Tomey Homma, [1903] A.C. 151, at p. 157
not really aimed at the regulation of coal mines at all, but were in truth
devised to deprive the Chinese, naturalized or not, of the ordinary rights
of the inhabitants of British Columbia and, in effect, to prohibit their
continued residence in that province, since it prohibited their earning
their living in that province,

I think the pith and substance of the legislation now before
us is entirely different. Its object and purpose is the protection
of white women and girls; and the prohibition of their employ
ment or residence, or lodging, or working, ete., in any place ol
husiness or amusement owned, kept or managed by any China
man is for the purpose of ensuring that protection.  Such legis
lation does not, in my judgment, come within the elass of legisla
tion or regulation which the Judicial Committee held wltra vires
of the provincial legislatures in the case of T'he Union Collieries
v. Bryden, [1899] A.C. 580,

The right to employ white women in any capacity or in any
class of business is a eivil right, and legislation upon that su’
jeet is elearly within the powers of the provincial legislatures
The right to guarantee and ensure their protection from a morval
standpoint is, in my opinion, within such provineial powers and,
if the legislation is bond fide for that purpose, it will be upheld
even though it may operate prejudicially to one class or race of
people.

There is no doubt in my mind that the prohibition is a raciil
one and that it does not cease to operate because a Chinamin
hecomes naturalized. Tt extends and was intended to extend 10
all Chinamen as such, naturalized or aliens. Questions which
might arise in cases of mixed blood do not arise here.

The Chinaman prosecuted in this case was found to hive
heen born in China and of Chinese parents and, although, at 11
date of the offence charged, he had hecome a naturalized Brit<h
subjeet, and had changed his political allegiance, he had 1ot
ceased to be a *“Chinaman’’ within the meaning of that word as
used in the statute. This would aceord with the interpretat on
of the word ““Chinaman’ adopted by the judieial committec in
the case of The Union Colliery Company v. Bryden, [1899] A (',
H80,
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ttee, in | The prohibition against the employment of white women was
157 : not aimed at alien Chinamen simply or at Chinamen having any

in truth political affiliation. It was against “any Chinaman’' whether

owing allegiance to the rulers of the Chinese Empire, or the
['nited States Republie, or the British Crown

y rights
it their

earning

In other words,
it was not aimed at any elass of Chinamen, or at the political

A status of Chinamen, but at Chinamen as men of a particular
befor: race or blood, and whether aliens or naturalized,
teetion For these reasons | would dismiss the appeal with costs.

mploy

lace of : ImiNaroN, J. (dissenting) :—The legislature of Saskatehewan,
China by ¢h. 17 of the statutes of 1912, intituled An Aet to prevent the
h legis

Employment of Female Labour in certain capacities enacted as

legisla ‘ollows:
btk No person shall employ in any capacity any white woman or girl
dlierics permit any white woman or girl to reside or lodge in or to work i or
as a bond fide customer in a public apartment thereof only, to
te 2 uent any restaurant, laundry or other place of business or amuse
oty nt owned, kept or managed by any Japanese, Chinaman or other
at su riental  person;
[atures - : "
vhieh is followed by a penal elause under which appellant has
VARG : en convieted,  That convietion has been maintained by the
Is an N Supreme Court of Saskatehewan in a judgment from which the
upheld ] irned Chief Justiee of that Court dissented
STUIN M : | " > . .
ront i I'he first question raised is whether or not the appellant, who
4 . v . Ty
) s admitted to have been born in China, of Chinese parents  hut
) FRe s at the time of the alleged offence a naturalized British sub-
man t, falls within the Aet. It is quite elear that the term ““any
tend to Chinaman™ may, in the plain, ordinary sense of the words, he
wh so construed as to inelude naturalized British subjeets. It is,
tomy mind, equally elear that, having regard to many consider-
o ha ous, to some of which I am about to advert, a proper and
,att eiTeetive meaning may be given to this term without extending it
Bri to cover the naturalized British subject.
ad Ihe Aet, by its title, refers to female labour and then pro
FORL 48 coeds to deal with only the case of white women. In truth, its
etation lent purpose is to eurtail or restriet the rights of Chinamen.
ittec 1n I view of the provisions of the Naturalization Act, under and
M OAA &
pursuant to which the appellant, presumably, has hecome a

18 D.LR,
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CAN. naturalized British subjeet, one must have the gravest doubt if
8.0, it ever was intended to apply such legislation to one so natural
1914 ized.

The Naturalization Aet, in foree long before and at the ting

R

Quona
W 'I."‘ of the ereation of the Provinee of Saskatchewan, and ever sine
Tue Kixe,  provided by section 4 for aliens acquiring and holding rveal an/

tington, 5. personal property, and hy see. 24, as follows:

(dissenting)
20 An alien to whom a eertificate of naturalization is granted shall 4

within Canada, be entitled to all politieal and other rights, powers ay
privileges, and be subject to all obligations  to which a natural bon
British subjeet is entitled or subjeet within Canada, with this qualitic

tion, that he shall not, when within the limits of the foreign state o
of natural

which he was a subject previously to obtaining his cortifies
ization, be deemed to be a British subject unless he has ceased to be o
subjeet of that state in pursuance of the laws thereof, or in pursnance of

a treaty or convention to that effeet.

These enactments rest upon the elass No. 25 of the elassific:
tion of subjects assigned, by see. 91 of the British North An
i erica Aet, 1867, to the exelusive jurisdietion of the Dominio
{ Parliament, and which reads as follows: Naturalization and

Aliens.
The political rights given any one, whether naturalized or
|

natural-horn British subjeets, may in many respeets he limitod

T

and varied hy the legislation of a provinee, even if diserim v
inating in favour of one seetion or class as against anotho .
Some political rights or limitations thereof may he ebvious)y
heyvond the power of such legislature.  But the ““other rights

)

powers and privileges™ (if meaning anything) of natural-hory

| British subjects to be shared by naturalized British subjeets, (o i
i not so elearly fall within the powers of the legislatures to s i
eriminate with regard to as between classes or seetions ol 1 !

community.

It may well be argued that the highly prized gifts of equul |

lom and equal opportunity hefore the law, are so charactor i
istic of the tendeney of all British modes of thinking and acting ¥ ¢
in relation thereto, that they are not to be impaired hy the P
whims of a legislature ; and that equality taken away unless and i
until forfeited for causes which civilized men recognize as valil

For example, is it competent for a legislature to ereate a system i
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oubt if ] of slavery and, above all, sueh a system as applied to naturalized CAN
itura i ['ritish subjeets ! This legislation is hut a picee of the produet &

2 of the mode of thought that begot and maintained slavery : not 1014
he time so long ago fiereely elaimed to be a landable system of govern O
P sine ; ng those ineapable of governing themselves W
cal an ; Again, it may also be well argued that, within the exelusive  Ture |1

e powers given to the Dominion Parliament over the subjeet of 0500,
L it naturalization and aliens, there is implicd the power to guap.  (disenting
—— ] antee to all naturalized  subjects  that  equality  of  freedom
wral bo i nd opportunity to which I have adverted,  And | ask, has it

l"|"“l“ . not done so by the foregoing provision of the Naturalization
natura ; \ !

to b , It is quite elear that, it the Dominion Government so desive
naned an, by the use of the veto power given it over all loeal pro

neial legislation insist upon the preservation of this equality

assifi freedom and opportunity
th A It is equally elear that a casual consideration of this Susk
nmiin i tehewan Aet might not arrest the attention of those whos
on ,(' duty it is to consider and determine whether or not any pro

3 winl Aet should he vetoed, 1t might well be that, in regard

lized ] v such an Aet respeeting aliens, those discharging the duty

limit 1 itive to the veto power might let it go for what it might he
liser i th, knowing that, as to them, Parliament could later inter
mot! ) whereas other considerations might avise as to naturalized
wion jeets and the duty to proteet those naturalized be overlooked

ri reason of the general term used,
ral-he It may be that the guarantee which I ineline to think is
ects, do cd in the Naturalization Aet covers the ground. 11 so, there
P 1o s then i this Aet that which, as applied to the appellant (a
i 0 naturalized subjeet) is wltra vires the legislature

If so. this convietion falls to the ground.  Much stress is

f e on the one hand, upon the expression of opinion in the
aracter tlyment of the Judicial Committee of the Privy Couneil in the

la ¢ seof The Union Collicry Co. v, Bryden, [1899] A.C, 580, and,

by the ou the other hand, in that in the judgment of the same Court
less and case of Cunningham v, Tomey Homma, (19031 A1
s valid I may observe that a decision is only hinding for that which
\ cessary to the decision of the case and add that, perhaps,
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neither expression of opinion now relied upon by the respeetive
parties hereto was actually necessary for the determination of
the case.  Perhaps neither deeision, in itself, can be said to |
conclusive by way of governing the questions to he resolve!
herein.  But of the two the former, certainly, so far as one ci
gather from the report, touches more nearly or direetly the poin
involved in the present inquiry.

Of course, such opinions, even if obiter dicta, are entitle]
to that weight to be given such eminent authority. What wos
clearly decided in the first ease was that such comprehensiv.
language as used in the regulation in question and, 1 ratl.
think, aimed chiefly at alien Chinamen, was wltra vires, and, i
the other, that the political right to vote was something withiy
the express power of the legislature to give or withhold or 1
striet as it should see fit.  This later point in no way touclh s
what is raised herein,

With the very greatest respecet, | submit that the b/
dictum, relative to the limitations of the power existent in th
Dominion Parliament by virtue of the assignment to it of pia
mount legislative authority over the subjeet of *““naturalization
and aliens’” never was intended to be treated or taken in 11
sense now sought to be attributed to it, and, if bearing sl
implication, that it is not maintainable.

Canada, for example, is deeply interested as a whole
always has been in the colonization of its waste lands by alions
expecting to hecome British subjects, and surely the power ovor
naturalization must involve in its exercise many considerations
relative to the future status of such people as invited 1o co
there and aceept the guarantees and inducements offered 110,
To define and forever determine beyond the power of any o5
lature to alter the status of such people and measure out /v
rights by that enjoyed by the native-born seems to me a power
implied in the power over ‘‘naturalization and aliens.”” M
incidental powers have, as something implied in the oher
powers, contained in the same category, been held as atto led
thereto or to he used as part thereof with less excuse o1 the
implication of incidental power there in question than v ould
be involved in going a good deal further than 1 suggest 1 the
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exeention of this power over “‘naturalization and aliens' the
Dominion Parliament may o,

Some of these guarantees might depend on conventions with

other powers, and 1 should hesitate to hamper the exercise of

he power by any such limitations thereon as a provincial
sislature might think fit to impose.  That power
treated

must be

18 the other powers eategorically assigned to Parliament

by seetion 91 of the B.NLA. Aet, 1867, in a wide and statesman

ike fashion. All these considerations have, in a measure, heen
observed in the provisions of the Naturalization Aet, and in
raming the provisions | have quoted and other like provisions
No one ecan, as of right, become naturalized. He must reside
for three years in this country and thus become known to thos
vho have to aid in his qualifying himself by shewing that he is
{ wood eharacter.  Unless and until he fulfil these conditions he
mnot come within the class to which appellant helongs
The appellant having, under the Naturalization et (as |
nk fair to infer) become a British subjeet, he has presumably
been certified to as a man of good charvacter and enjoying the
siranee, conveyed in section thereol which I have quoted, of
il treatment with other British subjeets, | shall not will
mpute an intention to the legislature to violate that assur

ance by this legislation specially aimed at his fellow-conntrymen

origin.  Indeed, in a piece of legislation alleged to have heen
oted in the interests of morality, it would seem a strang
¢ to find it founded upon a breach of good faith which lies
the root of nearly all morality worth hothering one’s head

t
it

Having regard to all the foregoing considerations and the

ther consideration that this is a penal statute and, therefore,
to be read and eonstrued according to the principle applicable
to sueh like statutes, 1 think this is one of the relatively few in
tances in which we ean depart from the eardinal rule of inter-
preving all doeuments, ineluding statutes, according to the plain
ordinary reading of the langnage used, and, with Bowen, L.J.,
m Wandsworth Board of Works v. United Telephone Co., 13
Q1D 904, ask ourselves if these words so read are capable of

two construetions and, if so, say :—
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It is wise to adopt sueh a constroetion as is hased upon the assumptiog
that Parliament merely intended to give so mueh power as was ne
for earrying out the objeets of the Aet, and not to give any unnecessiy
|"'“l‘l‘v
Or say, with Keating, J., in Boon v. Howard (in 1874, LR
C.P. 277, at 308:

If the words are suseeptible of a veasonable and also of an unress

able construetion, the former construetion must prevail,

Other like eases are colleeted in Harvdeastle (3rd edo), ar 1714
ot seq.

Looked at from this point of view I am constrained to thi
that this Aet must he construed as applicable only to th
Chinamen who have not become naturalized British sabj
and is not applicable to the appellant who has hecome suel

Whether it is wltra vires ov intra vires the alien Chinamen

a question with which, in this view, 1 have nothing to do.

Yet, in deference to the argument put forward in way o
interpreting the British North Aweriea Aet that the reservati
to Parlinment at the end of see. 91 of the powers enumerated
said seetion 91 must apply ouly in its limitation to item nuw
16 of see. 92, instead of as usually construed, so far as necess
to each and all ol the enumerated powers given by that seetion
I may be permitted to say that 1 wholly dissent from the
put forward. 1 look upon the powers given Parliament in
twenty-nine enumerated elasses set forth in see, 91, so far s
necessary to give efficacy thereto, as paramount to anything «
tained elsewhere as in see, 92,

Subject thereto, and some other special powers given I
ment, the powers given the legislatures are exelusive and
not he infringed upon or restrieted save by the veto p
There is, however, the possibility of legislation by a legisl
heing held good until Parliament asserts its powers in con
therewith,

Until this relation of the powers respectively given Parlia
ment and the legislatures and their order of priovity and supori
ority is thoroughly comprehended and aeted upon. there is -
to he confusion in working the system and that confusion in e
and induees still greater confusion  when the place of th
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residual power has to be fixed and the velation thereol to these

The maintenanee of the warchouse receipts given hanks by

virtue of the Bank Aect, as ag

ithority over property and eivil richt s held in Tevnant

U nion Bank of Cavada, | 189041 A 1. illust es how un
founded is the argument put forward.  And the ease of th
( { Trunk Railway Company v, The At

Canada, 1907 NCL 65, relative to the power of a railway com

my to contract itsell out of the provision of the R ity Aet,
hibiting such a eontract with its employees, is anotl
tion of how the lnw of a provia quite good till Parlisment
sserted its power, by virtue of s 91, sub-s f hend
fore sueh assertion of superior powe
e faet that Parbiament has, in vegard to naturalization

crvened, has mueh weight with e in reaching the conelusion

I have as a reason why the legislature must not be presumed to
¢ deeided to ignore what is enacted by Parlinmen
1 am by no means to be held as deciding tl Yeet of that
slation hy Parliament AL T say, inoway of deciding herein
that until, in such case, the legislature makes it elear that i
led to question the effeet of that legislation, I need go no
¢ than say it has not elearly expressed its intention to

ert and exercise sueh a doubtful right

It is an attempt to cover and elassity by an mmbignons term
ise of a man who is in trath and faet what the terim used
carly implies, and may return home any day, with that of
n who may have bhid good-hye torever to his native land,

I to do so by the assurances offered him I ma dd

e are ot instrueted as to the exaet relation between China
nd Great Dritain in rvegard to the position of the appellant

I, for the

resent parpose, that is immaterial, hut T ean con
of further considerations of this sort of legislation render

nore full information necessary than this case does.  And

ike term Chinmman, ™ as used here and in The Ui

( riy Co. v, Bryden, [1899] A.C. 380, is to be read as extend
s to sueh, when naturalized DBritish subjeets, then the deeision

herein must bind us berein.
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I think, therefore, that this appeal should be allowed with
COosts.

Durr, J.:—The first question to be considered is a question
of jurisdietion which was raised during the eourse of the argu
ment.  The appeal comes before us by leave, under see, 37(c)
but an order made under that provision does not conelude the
question of jurisdietion which arvises here,  See, 36, sub-see, ** b,
provides in express terms that there shall be “*no appeal in o
eriminal ease exeept as provided in the Criminal Code.””  In the
Judgments of three members of the Court in Re McNult, 47 Can
S.CR. 259, 10 DULLR. 834, 21 Can, Cr, Cas, 157, 49 CLWL 117
the word “*eriminal,”” as it appears in see. 39, sub-see. ™ (and
it is obviously used in the same sense in sub-see, “*a,"" see. 36
was construed in the broad sense as applying to proceedings {1
the punishment of offences under provineial penal enaetments
which, if passed by a legislature exereising authority un
stricted as to subject-matter would, according to the geners
prineiples, be elassifiecd as eriminal law.  See pages 261, 267 an
256,

If these views correctly interpret the word ““eriminal’
see. 39(c), it wounld follow, 1 think, that the appeal in the pr
sent case comes within the prohibitions of see. 36(b), and is 1
competent.

For reasons, however, whieh | gave in full, Ke MeNull, V3
Can. S.C.R. 259, 10 D.L.R. 834, 21 Can. Cr. Cas. 157, 49 C.L.J
117, 1 think the phrases “*eriminal case’ and “*eriminal charg
in these provisions of the Supreme Court Aet must be read
the narrow sense there indieated, and in my view the prohi
tions contained in sub-see. “*a’ and “*b,”" of see. 36, have no

lication to judgments in proceedings under provineial o

statutes,
The statute in question eame into foree on May 1, 1912,
is in the following words:-

1. No person shall employ in any capacity any white woman or
de or lodge in or to work i

or permit any white woman or girl to re
save as a bona fide enstomer in a public apartment thereof only
frequent any restaurant. laundry or other place of business or an

n
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3 t
Wl with ment owned, Kept or mgnaged by any Japanese, Chinaman or other CAN
Oriental  person, —_—
2, Any employer gnilty of any contravention or violation of this Aet 8, L.
<hall, upon summary eonvietion, be liable to a penalty not exceeding A'"“
nestion S100 and, in defanlt of payvment, to imprisonment for a term not exee Qrone
e two months Wing
& argh 3 This Act shall come into force on the first of May, 1912 '
3T (¢ Ik Kise
e the On May 27, 1912, the appellant, who was a restaurant keeper, Sett §
. . | was convieted by the police magistrate of Moose Jaw of the
Al 1 i offenee of employing white female servants in contravention of
In the 3 the provisions of this Aet.  On January 11, 1913, the Aet was
7 Can ? amended by striking out the italicized words in the last two lines
3. 117 e‘ of see. 1, its application being thereby limited to © Chinamen.™
¥, fat ‘ The appellant, at the time of the alleged offence, had been
ce. 36 : naturalized under the naturalization laws of Canada.
nes £ 4 The first question for consideration, which is the substantial
e — ; question on the appeal, is whether, assuming that this statute
unr 2 s not in eonfliet with any Aet passed by the Parliament of Can
gener: ida, it is within the seope of the legislative powers of the Pro
67 m \ vinee of Saskatehewan.
E | It might plausibly be contended that it is legislation in rela
alt "': tion to any one of these three elasses of subjeets: “loeal under
bié o4 i takings,”’ sec, 92 (B.NLAL Aet), item 10, or “*property and eivil
it g rights™ within Saskatchewan, see. 92(13), or “matters merely
3 local or private’ in Saskatchewan, see. 92016).  For the pur
i poses of this judgment it may be assumed that the words “any
) restaurant, laundry or other place of business or amusement””
OLsel are not in this enactment deseriptive of ““loeal works or under
takings™ within the meaning of see. 920100 ; and 1 shall assuni X
further that (although the legislation does unguestionably deal
vith eivil vights) the real purpose of it is to abate or prevent a
" local evil” and that considerations similar to those which in-
I lueneed the minds of the Judicial Committee in The Attorney
General of Manitoba v. The Manitoba License-Holders' Associa
12 Gon, [1902] AL T3, lead to the conclusion that the Aet ought Y
to be regarded as enacted under see. 92(16), “matters merely
Lo loeal or private within the provinee,”” rather than under see, 92
= (130, “property and eivil rights within the provinee.”” There
'I‘zb,‘ . can be no doubt that, primi facie, legislation prohibiting the em
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ployment of specified classes of persons ing particular oceupations
on grounds which toueh the publie health, the publie morality or
the publie order from the *“local and provineial point of view "™
may fall within the domain of the authority conferved upon the
provinees by see. 92(16),

Such legislation stands upon preeisely the same footing in
relation to the vespeetive powers of the provinees and of the
Dominion as the legislation providing for the local prohibition
of the sale of liquor, the validity of which legislation has been
sustained by several well-known decisions of the Judieial Com
mittee, including that alveady referrved to,

The enactment is not neeessarily brought within the categor
of “*eriminal law,’” as that phrase is used in see. 91 of the B.N.A
Act, 1867, by the fact merely that it consists simply of a pro
hibition and of clauses preseribing penalties for the non-obsery
anee of the substantive provisions.  The decisions in Hodge .
The Queen, 9 App. Cas. 117, and in the Attorney-General fo
Ountario v, The Attorney-General for the Dominion, [1896] A
348, as well as in the Atlorney-Geveral of Manitoba v, The Mani
toba Licence-Holders® Association, [1902] A.C. 73, alveady men
tioned, established that the provinees may, under see. 920167 o
the B.N.AL Aet, 1867, suppress a provineial evil by prohibiting
simpliciter the doing of the aets which constitute the evil or th
maintaining of conditions affording a favourable wilicu for it
under the sanetion of penalties authorized by see, 92(15).

The authority of the legislature of Saskatehewan to enact
this statute now before us is disputed upon the ground that th
Act is really and truly legislation in relation to a matter which
falls within the subjeet assigned exelusively to the Dominion |
see, O1(25), ““aliens and naturalization,”” and to which, ther
fore, the jurisdietion of the provinee does not extend. This is
said to be shewn by the decision of the Privy Couneil in 7/
Uwion Collicry Co. v, Bryden, [1899] A.('. 580,

I think that, on the proper construetion of this Aet (and this
appears to me to be the decisive point), it applies to persons of
the races mentioned without regard to nationality, According
to the common understanding of the words **Japanese, China-

man or other Oriental person,” they would embrace persons

i

T ———— R ——...

e
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otherwise answering the deseription who, as heing horn in Bri
tish territory (Singapore, Hong Kong, Vietoria or Vancouver,
for instanee), are natural born subjeets of His Majesty equally
with persons of other nationalities, The terms Chinaman and
Chinese, as generally used in Canadian legislation, point 1o a
classification based upon origin, upon racial or personal chay
acteristies and habits, vather than upon nationality or allegianee,
The Chinese Tmmigration Aet, for example, RS.CL 1906, ¢h, 95
see, 2 (d) and see. T), particularly illustrates this: and the
judgment of Mr. Justice Martin, e The Coal Mines Regila
tion Act, 10 B.C.R. 408, at pp. 421 and 428, gives other illustra
tions. Indeed, the presence of the phrase “*other Oviental per
sons”’ seems to make it elear, even it there eould otherwise have
been any doubt upon the point, that the legislature is not dealing
with these classes of persons according to nationality, bhut as per
sons of a eertain origin or persons having eertain common chay
ieteristies and habits sufficiently indicated by the language used
P'rima facie, therefore, the Act is not an Aet dealing with
aliens or with naturalized subjeets as sueh, It seems also im
wssible to say that the Aet is, in its practical operation, limited
to aliens and naturalized sabjeets.  From the figures given b
the census of 1911 it appears that, while the total Chinese popu
lation of the three western provinees was about 22,000, ther
were about 1,700 persons born in Canada classed as Chinese
carly all of whom would be found in those provinees: and these
of course, are natural born subjeets of His Majesty,  There aw
t this moment in Wesern Canada, moreover, considerable num
bers of people unquestionably embraced within the deseription
Oriental persons’’ who have come to this country from other
parts of His Majesty's territorial dominions and as regards na-
tionality stand in the same eategory. The Aet would (giving
its words their usual meaning) apply to all these; and there ean
be no sound reason for suggesting that they can, consistently
with the objeets of the enactment, be exeluded from the field of
its operation.
The appellant’s attack is really based upon a certain in
terpretation of the deeision of their Lordships by the Judicial
Committee in The Union Collicry Co. v. Bryden, [1899] A

\

139

CAN.
S, C.

1914

Qrong
Wina

[NTIE R

Duft, I

‘



140

CAN.

S.C
1914

Quona
Wina

v,
Tue Kixg,

Dufr, J,

Domixnion Law Reports. [18 D.LR.

580. Lord Watson, in delivering their Lordships’ judgment, at
p. 587, said :—

But the leading feature of the enactments consists in this—that they
have, and can have, no application except to Chinamen who are aliens
or naturalized subjects, and that they establish no rule or regulat on ex
cept that these aliens or naturalized subjects shall not work, or be
allowed to work, in underground coal mines within the provinee of
British Columbia.

They are also of opinion that the whole pith and substance of the
enactments or section 4 of the Coal Mines Regulation Aect, in so far as
objected to by the appellant company, consists in establishing a statu
tory prohibition which affects al'ens or naturalized subjects, and, there-
fore, trench upon the exclusive authority of the Parliament of Canada,

Of the legislation before us it would be impossible to say
that “*it has and ean have no application exeept to *Orientals’
who are aliens or naturalized subjeets,”” as 1 have alrveady
pointed ont. It seems equally impossible to affirm that it estab-
lishes any rule or regulation at all comparable to regulations of
the character deseribed by His Lordship, viz., “‘that these aliens
or naturalized subjeets shall not work or be allowed to work in
certain industries,”” and, lastly, it would be going quite beyond
what is warranted by anything like a fair reading of the statutc
before us to say of it that “*it establishes no rule or regulation
laying a prohibition upon aliens or naturalized subjeets.”

Orientals are not prohibited in terms from ecarrying on any
establishment of the kind mentioned. Nor is there any ground
for supposing that the effeet of the prohibition ereated by the
statute will be to prevent such persons carrying on any sueh busi
ness. It would require some evidenee of it to convinee me that
the right and opportunity to employ white women is, in any
business sense, a necessary condition for the effective carrvying on
by Orientals of restaurants and laundries and like establish
ments in the Western provinees of Canada. Neither is ther
any ground for supposing that this legislation is designed to
prive Orientals of the opportunity of gaining a livelihood.

There is nothing in the Aet itself to indicate that the legis
lature is doing anything more than attempting to deal aceord
ing to its lights (as it is its duty to do) with a strietly loci)
situation. In the sparsely inhabited Western provinees of thi
country the presence of Orientals in comparatively consideralhl
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numbers not infrequently raises questions for publie disenssion
and treatment, and, sometimes in an acute degree, which in
more thickly populated countries would exeite little or no
general interest.  One ean without difficulty figure to one’s self
the considerations which may have influenced the Saskatehewan
Legislature in dealing with the practice of white girls taking
employment in such eireumstances as are within the contempla
tion of this Aect: considerations, for example, touching the in-
terests of immigrant European women, and considerations toneh-
ing the effeet of such a practice upon the loeal relations hetween
Europeans and Orientals; to say nothing of considerations affeet-
ing the administration of the law. And, in view of all this, |
think, with great respeet, it is quite impossible to apply with
justiee to this enactment the observation of Lord Watson in the
Bryden case, |[1899] A.C', 580, that **the whole pith and sub
stance of it is that it establishes a prohibition affecting”™ Ovien
tals. For these reasons, 1 think, apart altogether from the deei
sion in Cunningham v, Tomey Homma, [1903] A 151, to
which 1 am about to refer, that the question of the legality of
this statute is not ruled by the deeision in Bryden’s case,

I think, however, that in applying Bryden's case we are not
entitled to pass over the authoritative interpretation of that de
cision which was pronounced some years later by the Judicial
Committee itself in Cunningham v. Tomey Homma, [1903] A,
151, The legislation their Lordships had to examine in the
last mentioned ease, it is true, related to a different subjeet
matter,  Their Lordships, however, put their decision upon
grounds that appear to be strietly appropriate to the question
raised on this appeal.  Starting from the point that the enact
ment then in controversy was primdi facie within the seope of the
powers conferred by see. 92(1), they proceeded 1) xamine the
question whether, according to the true construetion of see. 91
25), the subjeet-matter of it really fell within the subjeet of

aliens and naturalization™’; and, in order to pass upon that
point, their Lordships considered and expounded the meaning
{ that artiele.

At pp. 156 and 157, Lord Halsbury, delivering their Lord

ships' judgment, says:—
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I the mere mention of alienage in the enactment could make the
law ultra vires, such a construction of section 91, sub-sect on woull

involve that absurdity.,  The trath is that the language of that section
docs mot purport to deal with the consequences of either alienage or
naturalization, It undoubtedly reserves these subjects for the exelu
sive jurisdiction of the Dominion—that is to say, it is for the Dominion
to determine what shall constitute either the one or the other, but the
question as to what conse

quences shall follow either is not tonched, The
right of protection and the obligations of allegiance are necessarily in
volved in the nationality conferred by naturalization; but the privileges
attached to it, where these depend upon residence, are quite independent
of nationality.

It was hardly disputed that if this passage stood alone the
argument of the appellant must fail. But it is said that this
passage is obiter and is inconsistent with and, indeed, eontra
dictory to certain passages in Lord Watson’s judgment in Bry
den’s ease, [ 1899 A, 580, which passages, it is econtended, give
the true ground of the decision in that ease and, consequently,
are binding upon us. 1 have alveady said what I have to say as
to the effeet of Lord Watson's judgment; but 1 think this last
mentioned argument is completely answered by rveference to
subsequent passage of Lord Halsbury’s judgment in Cunning
ham's case, [1903] at p. 157, 1t is as follows :—

That ease depended upon totally different grounds.  This Board deal
ing with the particular facts of the case, came to the conclusion that th
regulations there impeached were not really aimed at the regulation o

coal mines at all, but were in ruth devised to deprive the Chines
maturalized or not, of the

rdinary rights of the inhabitants of Britisl

Columbin and, in effect, to prohibit their continued residence in that
provinee, since it prohibited their earning their living in that provine

That is an interpretation of Bryden’s ease, [1899] A.C. 580
which it appears to me to be our duty to aceept.

It should not be forgotten that the very eminent Judges
(Lord Halsbury, Lord Maenaghten, Lord Lindley), constitut
ing the Board which heard the appeal in Cunningham’s cas
[1903] A.C. 1561, had that case before them for something lik
six months after it had been very fully argued by Mr. Blal
against the provineial view; and, in delivering the considerc
Judgment of the Board, Lord Halsbury, as we have seen, o
amines and sums up the effeet of the deeision in Bryden's eas
[1899] A€, 580, which the Courts in British Columbia had ix
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lieved themselves to be following in passing upon Cunningham's
case, [1903] A.CL 151, In these eiveumstances, whatever might

otherwise have been one’s view of their Lordships® ji

nent 1

Bryden's ease, [1899] A 580, we should not be entitled to

adopt and aet upon a view as to the construetion of item 2

y of
see, 91 (B.NLAL Aet), which was distinetly and eategovieally re
jeeted inthe later judgment,
There is one more point to be noted.  Seetion 24 of the Na
turalization Aet, ¢h. 77, of the R.S.CL 1906, provides as follows:
24, An alien to whom a certificate of  naturalizatio = granted

shall, within Canada, be entitled to all political and other rights, powers

and privileges, and be subject to all obligations, to whic

natural-horn
British subject is entitled or subjec

within Canada, with this qualifica
tion that he shall not. when within the limits of the fore'gn state of
h he was a subject previously to obtaining his rtificate of natura

ition, be deemed to be a British subject, unless he ha s to I

thieet of that state in pursnance of the laws thercol, or in pursnanee

\ treaty or convention to that effect
It is unnecessary to consider whether or not this seetion goes
beyond the powers of the Dominion in respeet of the subjeet of
naturalization, or whether “*the rights, powers and privileges''
oferred to therein ought to be construed as meaning those only
hich ave implied by the “*proteetion” that is referved to as the
correlative of allegianee in the passage above quoted from the
judgment of the Judicial Committee in Cunningham’s case
1903] A.C. 151, This much seems clear: The seetion eannot
fairly be construed as eonferrving upon persons naturalized under
the provisions of the Naturalization Aet, a status in which they
e exempt from the operation of laws passed by a provineial
legislature in relation to the subjects of see. 92 of the British
North Ameriea Aet, 1867, and applying to native-horn subjeets
of His Majesty in like manner as to naturalized subjeets and
aliens.  If the enactment in question had been confined to Orien
tals who are native-born British subjeets it would have been im-
possible to argue that there was any sort of invasion of the
Dominion jurisdietion under see. 91 (25) ; and it seems equally
impossible to say that this legislation deprives any Oriental, who

15 a naturalized subjeet, of any of **the rights. powers and privi
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CAN. leges’” which an Orviental, who is a native-born British subjeet,

s.c - is allowed to exereise or retain.
1914
: Qroxe Axarin, J., agreed with Davies, J,
) ‘ Wixa
A Tug ‘;{]\" Appeal dismissed with costs.

N.B.—Leave to appeal was vefused by the Judicial Commit
tee of the Privy Council, May 19, 1914,

MAN. Re MUIR ESTATE.

|
| C.A. Wanitoba Court of Appeal, Howell, Cd. M., Richards, Perdue, Cameron, an
i ' l 1914 Haggart, JJ.A.  May 5, 1914,
'

Lo TAXES (§ V C—198) —SUCCESSION DUTY—PROPERTY OUT OF PROVINCE
A covenant in an ment under seal for the sale of land, to pay
the pur g es a specialty debt and the document being in
the Provinee of Manitoba and the money payable there, though the land
is situate in another provinee, is deemed to be property subject to taxa
tion under the Succession Duties Aet, M. 1913, ch. 187,
[Commissioner of Stamps v, Hope, [1891] AC. 4765 Treasurer v
Pattin, 22 O.LR, 184, followed. |

! 2TANES (§V C—108) —SUCCESSION DUTY—DPROPERTY OUT OF PROVINCI

the Manitoba Suceession Duties Aet, RSM, 1013, ch, 187, the movall
property o

e ed domiciled Manitoba Hy sitnat
out of the provinee at the time of his death is subject to taxation unde
the Act.

| Rew v, Lovitt,
LI914] AL 176, =

ﬁ The maxim mobilia sequuntur personam being elearly excluded i
5
1
8

A, 212: Cotton v, The King, 15 DL, 283
ally referved to.]

Statement Arreal by the Standard Trusts Company, the exeeutors
under the will of Robert Muir, deceased, and by the heneficiarics
under his will from an order of the Judge of the Surrogate Court

Al of the BEastern Judicial Distriet of Manitoba made in respee

! of suceession duties elaimed by the Provinee of Manitoba upon
the estate of the deceased.
The appeal was dismissed, Ricuarps and Perove, JJ.A., dis
senting.

W. R, Mulock, K.C'., and J. W. E. Armstrong, for the «
ceutors,

R. B. Graham, for the Provineial Treasurer of Manitoba.
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Howery, C.J. M. :—1 see no reason to interfere with the order
i so far as it relates to the debt owned by Little,  He was and is
living in this provinee, there is nothing to shew that he will not
pay this elaim if demanded, and nothing to shew that the asset
is not good.

In regard to the agreements for sale of the lands in Sas
katehewan, 1 agree with my brother Cameron that there is con
tained therein a covenant under seal to pay the purehase money
The debt is, therefore, a specialty and the document heing in this
provinee it is property here and liable to taxation within Com
misstoner of Stamps v, Hope, [1891] ACO 476 Treasurer
Pattin, 22 O.LR. 184 and the English cases therein fully
ferred to

We are, therefore, in this ease, only ealled upon to conside
the first part of sub-see. (@) of the new see. O in the Suceession
Duties Aet (Man.), 4 & 5 Edw. VIL ¢h. 45. The testator was
domieiled here and the property to he taxed is heve, and unless
this whole statute is wlfra vires T ean see no veason why the duty
should not be paid.

By see. 20 of the Wills Aet, R.SM. 1902, ¢h. 174 [RS8\
1913, eh. 204| no . wvisee under a will can get title to real estate
exeept by eonveyanee from the exeeutor. By the Devolution of
Estates Aet (Man.), eh. 21, 5 & 6 Edw. VIL. |[R.S.M. 1913, ¢h.

H. real estate in ease of intestacy passes to the personal repre

sentative just as personal property and there is power to sell and
convey. It is, therefore, elear that all the estate, real and per

sonal, of the deceased pa

ses to and is vested in the exeeutors o
administrators alike under a will and in intestaey

See. 6 of the Suecession Duties Aet, RSN, 1902, ¢h, 161
RS 1913, eh.

. sees 9], requires the personal representa
tive when he applies for probate or administration to file with
the surrogate elerk: (1) a sworn statement with items shewing
the then market value of the estate, and (2) the names of the
persons to whom the estate is to pass and their several degrees
of relationship to the deeeased. The seetion further provides
that the personal representative shall, before the issue of the

probate or letters of administration, exceute with two approved

1018 p.L.&,
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surcties 4 bond to the King to the amount of ten per eent. of
the sworn value of the estate conditioned
for the due payment to His Majesty of any duty to which the property

coming to the hands of such exeeutor or administrator of the deceased
may be found liable

Seetion 15 is as follows | RSN 1913, eh. 187, see. 21 :

15, Any administrator, exeentor or trustee having in charge or trus
legacy, or property, subject to the said duty, shall deduet th
duty therefrom, or colleet the duty thereon upon the appraised valu

any estate,

thereof, from the person entitled to sueh property, and he shall not deliver
any property subjeet to duty to any person until he has colleeted the duty
thereon,

Seetion 16 | RSN 1903, ¢h 18T, see. 22| gives the exeentor
or administrator power to sell the property to pay the duty the
same as for debts,

Sub-see. (¢) of see. 4 of ¢h. 45, 4 & 5 Edw. VIL, deelares
that all the duties shall be levied and colleeted pro rata out ol
the whole estate [R.S.M, 1913, ¢h. 187, see. 8].

From this glanee at the legislation it will be seen that th
property is completely vested in the personal representative and
that any beneficiary must elaim title through him. The property is
charged with the payment of this tax and the exeeutor is fully
empowered to take money from the estate and pay this elain
He cannot get probate without a direet personal liahilit
to pay: it is as much his duty to pay this charge as
to pay ordinary probate fees. It seems to me it is a
direet tax upon this property all within this provinee in th
exeeutors’ hands and to get possession of which he must agree to
pay the tax.

The remarks of Lord Robson in Rex v. Lovilt, [1912] A«
212 at 223, on a similar New Brunswick statute, does not sie

gest anything ulfra vires: but on the contrary, he says:

These provisions shew that the Act under consideration assimilates
tax to the probate duty. It is imposed as part of the priee to be pail
by the representatives of a deceased testator for the colleetion or 1ol
administration of taxable property within the provinee, and, in the view
of their Lordships, it is intended to be a direet burden on that properts
varying in amount according to the relationship of the suceessor to the
testator
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There is no suggestion in his judgment that sueh taxation is
indireet and beyond the power of the provinee and it would not
have seriously to be eonsidered but for the ease of Cotton v, The
King, 15 DR, 283, [1914] A.CL 176, The question of indireet
taxation is there fully gone into with reference to a statute of
Quebee, and while the direet subjeet before the Court was the
taxation of personal property of the deceased, who at his death
was domiciled in Quebee and owned a large quantity of bonds,
debentures and shaves, all loeally situate in New York, all de
posited there with a trust company, very wide and inelusive
language was used which might be eonstrued to hold that the tax
in this ease was not within the prineiple of direet taxation.

The judgment in that case decided that although the deceased
was at his death domieiled in Quebee and subjeet to the law of
that provinee, yet, beeause of the restrietive language of sce, 92
of the British North Ameriea Aet, limiting the legislative power
to *“direet taxation within the provinee™ with power to legislate
only as to “property and eivil rights in the provinee™ the pro

il powers were not as wide as the powers of the Parliament
t Westminster, and that the Quebee Aet was ullra vires, at all
events, to the extent of taxing property situate out of the pro
vinee.  Much of the language used in that ease is with referene
to the Quebee statute, which is different in some respeets from
the statute before us, but many parts of it apply uncomfortably
closely to the point in dispute before us.  Towards the end of the
judgment, however, in commenting on previous cases, and to

harmonise them, the following langnage is used [15 DR, 2041 -

In the case of Rex v, Lovitt, [1912] A, 223, no question arose

to the power of a provinee to levy suceession duty on property situated

witside of the provinee, 1t relat

solely to the power of a provinee to
require as a condition for loeal probate on property within the provinee that
a suceession duty should be paid the

I read that portion of the judgment in the Cotlon case which
holds the tax to be wltra vires to vefer only to the attempt to tax
personal property situate outside the provinee and it is, there

fore. not an authority applicable to the faets in this case

The appeal will be dismissed. There will be no order as to

Costs,
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Ricuaros, J AL :—There is no diffieulty, it seems to me, as t
the Little debt.  The admissions filed shew that it is a simpl
contract debt, and that it is due by a resident of Manitoba. |
think, also, that it should he assumed that, as both parties reside
in Manitoba, the contraet arose there. The fact that the con
sideration given was the building of elevators outside of Mau
toba, does not affeet the matter. 1 am of opinion that it is liahl
to the succession duty claimed.  As there is no evidenee tha
Mr. Little is unable to pay the debt in full, I think its valu
should be taken to be the full amount due.

I have, however, had doubts whether the debts due in vespoct

of the lands near Kirkella, in Saskatchewan, were or were not
made speeialty debts by the agreements under seal, of sale and
purchase, entered into by the testator with certain purchasers
but 1 have come to the eonelusion that they were not.  Copies
one of these documents were furnished the Court, and it w
agreed that all of the others were, for the purposes of 1l
matter, in the same form.  They all affeet the land outsid
Manitoba, and. apparently, the debtors all arve domiciled outsi
of the provinee. The instrument begins with a reeital that

the vendor has agreed to sell to the purchaser and the purchaser has agr

to purchase from the vendor (naming the lands) at or for the price o

of twelve hundred and eighty (£1,280) dollars . . payable in the man
and on the days and times hereinafter mentioned, that is to say: Two
dred and

hty ($280) dollars now paid to the vendor by the purel
(the reeeipt whereof is hereby acknowledged) the balance of one thon
(%1.000) dollars in eight equal annual instalments of one hundred
twenty-five (8125) dollars each payable

on the sixth day of March in .
and every of the years 1908 to 1915, both inclusive, together with int
at the rate of eight (8) per centum per annum, to be computed from M
G, 1907, and to be paid half yearly on each 6th day of Mareh and 6l
of September after the date hereof on so much prineipal money as< <hull
from time to time remain unpaid until the whole of the prineipal

and interest is paid (the first payment to be made on the 6th .

September, 1907),

The instrument, in the main features of its operative
then provides :—

1. That overdue interest shall be treated as purchase money and hear
interest;
2, That, on eertain default, the whole purchase money shall becon e
3. An attornment clause at a rental equal to the interest;
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1. A covenant by the purchaser to insure and keep insured, with a
poviso that the vendor may insure and that moneys expended by him in

doing “shall be paid by the purchaser to the said vendor on demand”
nd in the meantime shall be added to the principal and <hall bear interest ;

5. A covenant by the vendor to convey “on payment of the said sums

of money and interes

6. A proviso that on payment of 1,030 of the purchase money “the pu

laser may ask for and the vendor shall furnish™ a conveyance “upon the

prehaser exeeuting in favour of the vendor a first mortg

pe the
ine to provide for the payment of the balanee of the purchase money
and to contain a covenant by the purchaser for insurance against
as above provided, such mortgag

to be on sueh form as shall be satis
factory to the vendor's solicitor™ the purehs

er to bear the expense of pre
teving the same and of all searches and disbursements

paring and reg

7. A covenant to permit the porchaser to oceupy until default

S A proviso enabling the vendor, in ease of defanlt, to eaneel the

O Time to be of the essence, and making it lawful for the vendor to

nter in ease of defanlt,

There is no expressed covenant to pay the purchase money

interest,  The only expressed covenant on the purchaser’s
part to pay is that to repay to the vendor on demand moneys
cxpended by the latter in insuring, and there is no evidenee that

Moneys ever were so |'\[ll‘llll"l|.

But it is argued that the recital contains or implies a cove
nant, as it says that **the purchaser has agreed to purchase
at and for the price of —(naming it)—payable in the manner
and on the days and times hereafter mentioned. that is to say
which is followed by amounts and dates of intended payments
ending with **(The first payment to be made on the 6th day
of September, 1907)."

Ihe question is full of difficulties and the reported deeisions
are perhaps hard to harmonize, T take it, however, that the trae

prineiple is that stated by Lord Romilly in Marryatt x. Marryall,

2% Beav, 2248 54 Eng. R. 352, where after saving that the objeet

the recital is to ascertain free from any dispute the amonnt

which is to be seeured, he says:

o you may infer the promise to pay from the recital, the promise
mply raises o mere assumpsit, unless the objeet of the deed is con
that acknowledgement, but if the

jeet of the deed is other than
[ merely eollateral to it, then the recital amonnts to nothing

In Isaacson v. Harwood, 1.R. 3 C'h. App.

a defaulting
trustee by deed reeited that he held trust funds which he pro-
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posed to seeure by a mortgage on his own lands, and conveyed
these lands by way of mortgage. The instrument contained «
proviso for redemption and a power of sale, but not a eovenant
to pay.

It was held that the instrument did not ereate a speeialty
debt.

Lord Cairns there says, at 228

In every ease it is a guestion of the construetion of the instrament, whit

didl the parties intend?

Whatever words are used by a party to a deed, if he intends that the
shall operate as a covenant, he will | d liable,  In the simple cas
a debt by a deed under seal, without any other «

1

n debtor acknow
jeet deelaved by the deed, no doubt it must be assumed that, although o

. the debtor meant to be bound, or ¢
But is the present

words of covenant are us

a dew

should he go through the form of exeenti

cnse of a party acknowledging o debt by under seal, with no

object but to acknowledge the debit? Tt is plain that he hd another ohie
In Courtney v. Taylor, 6 Man, & G. 851, a vecital was intr
dueed into an instrument under seal to explain how a eerta
total sum of €577 108, was made up.
The recital reads:

yoand the said arrear of interest

Bt the said principal sum of €5
LATT 10w, s still due and owing |

a2 10s, making together the sum

the said Robert Tavlor to the said John Courtney and Benjamin 1
s B the said Bobert Taylor doth hereby acknowledge

It was held not to contain a covenant.

In Jackson v. Yeomans, 19 UCCP, 394, the proviso |
avoidanee of a mortgage contained the following :

And the balanee of the above sum, being the sum of #4000, in

I

in six, nine, and twelve

el payments, to be respeetively mae

from date of the deed,

There were a number of covenants and other provisos hut
express covenant to pay the money,

Held, that the lang
nant to pay the money.,

In London Loan Co. v, Swith, 32 UCC0, 530, a mort

age above quoted did not ereate ao

that contained no express covenant for payment had the |

ing:

3 with interest at 7

et b void on payment of 57

Flis morty

within one year from date,

Held not to ereate a covenant,
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In Hart x. Eastern Uwion, ote,, Bailway, 7 Ex, 246 Caflirmed

by the Court of Exchequer Chamber in 8 Ex. 1160, the defend

ants had borrowed £1.000 and by instrument under their eor

porate seal assigned to the plaintifi's their undertaking, tolls, et
to hold until the £1,000 and interest should be repaid.  That

was followed by these words,

prineipal sum to be repai ' o § 3
he instrament contained nothing further. It s held that the
decd contained a covenant

That ease seems to me to differ from the one in question in

this.  What is relied onis in the operative part of the deed, and

not i a reeital, Then the deed «

within the language of
Lord Catens in Isaacson v, Havwood, 1R 3 Che App. 225, and
Lovd Romilly in Marvyatt v, Marreyall, 28 Beav. 224, 51 Ene. R

2, its objeet being confined to the acknowledgment the debt
I the fixing of the time for its payment

In Savunders v, Milsome, LR, 2 Eq. 573, it was held that

tal of o simple contract del th a charge m partien!
roperty and an agreement to exeente a mortgage of the m
crty, containing a covenant to pay the debt, ereated a specialt
canse of the agreement to give the cove | treats
puity the equivalent of actually giving the covenm Ihe s
s held in Kidd v, Boowe, LUROT2 B 89, with vegard to an agre
ent under seal to exeente a lease that should eont WELY
t 1o pay rent, | mention the two last above named ease
se of the provision in the deed bhefore us that, at o eertain
e of the pavments, the parehase av require the vendor to
¢ deed and take back a mortgag But that course is not
bligatory on the purehaser He ““man ask for™ the deed, and
so doing must give the mortgage.  But he is not obliged to
ke that conrse and there is no evidenee that any of the pm
sers have taken it, For that reason the ease does not eonme
thin the reason for the deeisions in the Sawnders and Kid

Heve, all that is velied on to constitute a covenant is in the
t That reeital leads up to the getting of a title by the
rehaser on completing his payments and shows how he s to d

wunts to I

For the purpose of certainty it reeites th
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paid for that objeet and the times of payment. That is its sole
reason for being in the deed. Tt seems to me that the rule in
Marryatt v, Marryall, 28 Beav. 224, 54 Eng. R. 352, and Isaacson
v. Harwood, LLR. 3 Ch. App. 225, applies, and shews that no
covenant is constituted by the recital. It is not given for the
mere purpose of acknowledging a deht,

There is no express covenant to pay the purchase-money, or
interest.  Its absence is the more noticeable because there is, in
the hody of the document, an express covenant as to moneys that
may be expended by the vendor in paying insuranee. The deed
says that such moneys “*shall be paid by the purchaser to the
vendor on demand. ™

With some doubt, 1 am of opinion that these agreements of
sale, as to the lands in Saskatehewan, do not ereate speeialty
debts, and that, therefe
provinee does not bring them within the rule as to specialties

s, the faet of their being found in this

which would make them assets within Manitoba, It seems to me
that these debts are merely simple eontraet debts due and pay
able in Saskatehewan,

If the debts to which these agreements vefer, not heing speei
alty debts, arve not within the provinee, can the Legislature im
pose sueeession duties in respeet of them?

1 can not distinguish the legal position of these assets fron
those in question in Cotton v. The King, [1914] AC 176, 15
D.LR. 283, which were in New York, and as to which suecessio
duties were elaimed in the Provinee of Quebee from the estate ol
the deceased owner. who died domieiled in Quebee,

In that case it was held that the duties could not be elaime!
Though the judgment refers to the wording of the statute ol
Quebee, 1 take it to go beyond the mere question of wording an
to the root of the question, whether a provineial Legislature «

impose a suceession duty on property not in the provinee, hut

another jurisdietion, which property was, at the time of hi

death, owned by a person domieiled within the provinee.

Lord Moulton, at page 189, puts the matter broadly.  He sa
that the question before the Board is **whether a sueeession dut
of the kind contended for by the respondent’—the Gover
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ment of Quebee—*could be imposed by the Provineial Legisla-

ture without execeding its powers.”

At page 195 [15 D.L.R. 293] in discussing the matter, he

SAVS:

T determine whether sueh o duty comes within the definition of direet

taxation it is not only justitiable bt obligatory to test it by examining

ordinary cases which must arvise under souch legislation Fake, for in

inee, the cise of movables sueh as bonds or shares in New York hequeathed

some person not domiciled in the provined Fhere is no aceepted prineipl
in international law to the effeet that nations should recognize or enfore
the fiseal laws of foreign countries, and there is no doubt that in such
v ocase the legate

would, on duly proving the exeeution of the will, obtain

the possession and ownership of such seeuritios after satisfving the

mands, if any. of the fiseal laws of New York relating thereto,  How, then

voulid the Provineial Government obtain the payment of the suceession

uty It could only be from some one who was not intended himself to

but to |

reeonped by some one else, Sueh an impost

irs to their Lordships plainly to lie ontside tl

wodetinition of direet

ition seeepted by this Board in previous eas

Though worded differently, T am unable to draw any distin

on between the effeet of the part of the Quebee Aet under dis

cussion in the Colton case and that of see, 5, subsce. (1) (a) in

Aet of this provinee as amended in 1905, 1t seems to me that
the Quebee Aet was wltra vires as there deeided, the part of

that section in our Aet covering
movable property locally situate ont of this provine vhere the

wars domiciled in this provinee at the time of hi th

is equally beyond the powers of our legislature to enaet

The faet that, before probate issues, the exeentor must give

ond to seeure the sueeession duties does not, in my opinion
ffeet the question, so as to make the tax a divreet one,  The pay
ment s ultimately borne by the beneficiarvies, and not by the

cenutor

Prrore, J.A This is an appeal by the Standard Trusts Co

excentors of Robert Muir, deceased, and by the beneficiaries

er his will, from the Judge of the Surrogate Court of the
Eastern Judieial Distriet of Manitoba, in respeet of suecession
duties elaimed by the Provinee of Manitoba upon the estate of

deceased.  Certain faets were agreed to by the parties and

tten admissions of these facts were signed by counsel repr

Richards, 1A,

Perdue,

JA
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senting the provinee and by counsel for the executors and bene- {
ficiaries. It was agreed that these admissions might be used and

read in evidenee on the hearing, with power to the Court to draw
inferences therefrom,
The testator was at the time of his death domiciled and resi

dent in Manitoba, and his will was proved in the Surrogate Court

Perdue, J.A, M " s a3 s
sed in his lifetime owned certain

above mentioned.  The deee
lands in the Provinee of Saskatehewan, known as the Kirkella

lands, and these had been sold by him to various purchasers. It

is admitted that “all of these sales were evideneed by agreements
for sale under seal” and were all similar in form to the one ol $
which a copy was put in. At the time of the death of the '

t censed the title to none of these lands had been transferved to

the purchasers and the balance due on them was $15,667.60. Al

of these agreements were in the possession of the deceased in

[ Winnipeg at the time of his death,
Sf The testator had, under a verbal agreement, erected eertain
; grain clevators in the Provinee of Saskatechewan for one, Littl
| ! upon leased lands. By a term of the agreement the testator
I R operated the elevators and the earnings were applied in redue
“:E {8 {f tion of the money due from Little to him. At the time of the
‘i‘ ( ! j»’ testator’s death the amount due to him in respeet of these cleva
; i 1 tors was $13,400.66. Little resides in Manitoba.
! "‘ The Surrogate Judge allowed suceession duties on hoth the
4 44 above sums,  The executors and beneficiarvies appeal against 1l
Hhh allowanee and also elaim that the Suecession Duties Aet, RS\

1913, eh, IS8T, is wllra vires of the Legislature of the provine

In regard to the constitutional question raised by the appel
lants, main relianee was placed upon the late decision of the
Privy Couneil in Cotton v, The King, [1914] A, €176, 15 DR
283, The question in that ease involved the validity of the () b
bee Suceession Duties Aet, eh. 11 of 1906, That statute enact o
the following artiele:

TIOL By, AN transmissions, owi to death of the property in, o

nsufruct or enjovment of, movable and immovable property in the prov

shall be lable to the following taxes, ealeulated upon the value of the |
perty transmitted, after dedneting debts and eharges existing at the
of the death (then follow provisions as to rates of payment),
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The same statute enacted that the word * property ™ within MAN
the meaning of this seetion | (1191) (¢ should C A
include all property, whether movable or immovable, actually situate or 19¢
wing within the provinee, whether the o tsedd at tin f hi eath 1
had his domicile within or without the provine and all movabl Mum
wherever situate, of persons having their wicile or 1 ling in the 1" Estans
vinee of Quebee at the time of their death Predes. 3

The construetion placed upon the above articles by the

Judicial Committee in giving judgment in Cotton v. The King,

15 D.LLR. 283, was that the words of limitation inserted in the

operative elause (1191(h)) made it elear that, so far as per

sonal property is coneerned, it was not the

mtention ol the
Legislature to tax the whole personal

rtv of the deceased
wherever situate, but only Lis movable

property, which w

loeally (i.e., physieally) situate within the provine

The Judicial Committee, however, dealt also with the { (
question that was submitted in the Collon case I'l I
vas the following
W hether oS . n duty of t

Crown I be imposed | I il

I is

In considering that question it was assumed that th
tive elause specifically extended to the taxation of all p 1)
of the testator as defined in the statute so as to inelude movable
property outside the provine The Quebee Aet in question, i

the view the Committee took of it, made obligatory upo

every heir, legatee, exeeutor, trustee and admi

strator o notary
hefore whom a will had been exeeuted to forward a « plet

i schedule of the estate with a declaration under oath sett
; rth various matters rvelating thereto.  On receipt of this de
laration the eolleetor of provincial revenue caused to be pre

ired a statement of the amount of duties to he p the «

clarant This amount was to be demanded of the deela

d if not paid within thirty days the eolleeto eht sue o
same before any Court of competent ju isdietion in his \
striet Lord Moulton, in pronouncing the judgment of the

imittee, eites these enactments and then proceeds |15 DLR
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Their Lovdships can only construe these provisions as entitling the
collector of inland revenue to eollect the whole of the duties on the estate
from the persons making the declaration, who may (and as we understand
in most cases will) be the notary before whom the will is exeeuted and
who must recover the amount so p

d from the assets of the estate, or, more
accurately, from the persons interested therein,

[t was held, in the view that their Lordships took of the Aet,
that the duty imposed by the Aet did not fall within the de-
finition of “*direet taxation™ adopted by them, namely, a tax
which is demanded from the very person who it is intended or
desired should pay it,

The conelusion in regard to the legislation in question in the
| 2

It is an instance of pure taxation, in whieh the payment is obtai

Cotton case was expressed in these words [15 DLR. 29

ml
ited

from persons not intended to bear it within the meaning of the
to,
to hold that the taxation is not “direet taxation,” and that the

definition above refe

and their Lordships are, therefore, «

ment is, therefore, wltra vires on the part of the provincial Government, On
this ground, therefore, the appeal must be allowed,

The testator, Robert Muir, died in June, 1908, and the statute
of this provinee applicable to the present case is the Succession
Duties Aet, being eh. 161 of the Revised Statutes of Manitoba,
1902, amended in 1905, by 4 & 5 Edw. VIL ¢h. 45 |[R.S.M
1913, ¢h, 187]. The Act as it appeared in the Revised Statutes

confined the levy of suecession duties to property within the

Provinee of Manitoba, see. 5. By the amendment of 1905, see. 5
of the former Aet is repealed and a new seetion substituted, of
which I need only quote the following portion :

5. 01 Save as aforesaid (the exeeptions not aflecting this ease) the
following property shall he subject to a suecession duty as hereinafter pro
vided, to be paid for the use of the provinee over and above the fees pay
able under the Surrogate Courts Aet

() All property within this provinee, and any interest therein or

income therefrom, whether the deceased person owning the same entith
thereto was domiciled in Manitoba at the time of his death or was domicil
elsewhere, and all movable property loeally situate out of this provine
and any interest therein or income therefrom, where the owner wa

domiciled in this provinee at the time of his death,

By the interpretation clause,

the expression “property™ ineludes real and personal property of ever
deseription. and every estate or interest therein capable of being devised

bequeathed by will or of spassing on the death of the owner to his heirs

personal representatives
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By see. 6 an executor or administrator applying for probate
or letters of administration shall, before the issue of the probate

or letters of administration to him, make and file with the sur

rogate elerk a statement under oath shewing (a) a full itemized
inventory of «all the property of the deceased and its market
value, (b) the persons to whom the same will pass and their
lationship to the deceased, and the exceutor or administrator
shall before the issue of probate or letters of administration de
liver to the surrogate elerk a bond in a penal sum equal to ten
per eent. of the sworn value of the property of the deecased
liable to succession duty, conditioned for the due payment of
any duty to which the property eoming to his hands may b
found liable, or furnish other sceurity satisfactory to the Judg
of the Surrogate Court

By see. 13 the suecession duties shall be and remain a lien
upon the property in respeet of which they arve pavable until the
same aro "ilill.

See. 15 provides that the administrator o

exeentor shall
deduet the duty from the property or colleet the duty upon the
appraised value thereof

By see. 16, exeentors or administrators arve given power to sell
so much of the property of the deecased as will enable them to
pay the duty in the same manner as they may do for the payvment
if debts of the deccased

The suceession duty payable under the Aet is to be computed
upon the dutiable value of the property according to a seale set
out in the Aet.  This seale varies from one per eent. to ten per
cent. on the whole estate; 4 & 5 Edw. V11, ¢h. 45

2(a). Further, it is provided that

see. 4, sub-see

I duties under this Act shall be levied and colleeted

wle of the estate of the decensed person liable to th
2

A perusal of the seetions above referved to, as well as of other
wtions of the Aet, shew that where a deceased person was at
the time of his death domiciled in Manitoba, the intention was to
pose a tax in the form of sueeession duty upon all his pro
erty in Manitoba and upon all his movable property loeally situ

ted outside that provinee.  Before probate or administration
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will be permitted, the exeeutor or administrator must furnish a
sworn scheduale of all the propeety of the deceased wheresoever
situated and he must furnish a bond to the amount of ten per
cent. of the value of the property liable to suecession duty. Pro-
hate or administration is then granted and the Provineial Trea-
surer colleets the amount of the duty according to the seale set
forth in the Aet from the administrator or from the persons
liable on the bond, and he colleets this duty upon the aggregate
value of the property within the provinee and of the movable
property outside the provinee. The administrator must reim-
burse himself (or the parties to the bond if they have made the
payment), by colleeting the duty from the devisees or persons
interested in the estate or by dedueting it from the estate in his
hands, or by selling a part of the property for the purpose. The
whole duty may be paid out of the property within the provinee,
before administration has been granted in respeet of the movable
property in a foreign country, or before such foreign assets
have been administered. If the foreign assets of a testator domi

ciled here should not for some reason ever reach the hands of the
Manitoba execeutor, still he will have to pay the duty upon them
under his bond. If the foreign assets have been devised to a
person not resident within the provinee (to take the exampl
given by Lord Justice Moulton) and that person obtains posses
sion of them by merely proving the execution of the will, the Pro
vineial Government ean only obtain payment of the duty from
the Manitoba executor, who in turn must recoup himself from
the property within this provinee, that is to say, from the de
visees of the Manitoba property. The result would be that the d
visee of the foreign property would escape the tax which should
fall upon him and the devisees of the Manitoba property would

be compelled to pay both his tax and their own. This would

shew that the incidence of the tax is uneertain.  As pointed ont
in the Cotlon case, it would be indireet taxation and beyond the
powers of the provineial legislature to enaet.

I cannot see any substantial distinetion between the statute
in question in this ease and the Quebee statute diseussed in the
Cotton ease and deelared to be ultra vires of the legislature tha

passed it. Tt is true that, under the view of the Quehee Aot
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taken by their Lordships, the exeeutor, administrator or notary
making the declaration vequived by the Aet was liable and com
pellable by process of law to pay the duties, while no sueh direet
liability appears in express words to have been imposed upon the
exeentor or administrator by the Manitoba statute. But although
there may he no direet personal lability imposed by the Mani
toba statute upon the excentor or administrator to pay the duty
there is a form of compulsion applied which is equally as
effectual, namely, the withholding of probate or administration
until the duties ave paid, or payment of them is secured,  In an
ordinary lawsuit a party is not compelled to file an exhibit
which will prove his case, but, if an Aet of the Provineial Legis
lature provides that he shall not he permitted to file the doen
ment unless he pays a fee, he is in effeet compelled to pay it
That was the form of compulsion applied in the Quebee law
stamps case, in which the enactment imposing the tax was held
to be wltra vires, beeanse the ultimate ineidenee of the tax was
uneertain: Atlorney-General v, Reed, 10 App. Cas. 141

A merchant is not compelled to import goods for trading pu
poses, but if he does so, he must pay the import duties,  Thes

duties he pays with the intention of recovering them from his

customers as part of the price chn for the goods Such
duties are indireet taxes
It appears to me, after a careful perusal of the Collon case,
of Rex v, Lovitt, |1912] A.C. 212, of Blackwood v. The Queen, 8
App. Cas. 82, and other eases, that a suecession duties Aet passed
by a legislature of one of the provinees of Canada can only b
supported where it imposes a tax on property locally situated
within the provinee.
In Rex v. Lovilt, the testator was domieiled in Nova Seotia
hut had assets in New Branswick in the form of money deposited
1 a branch of a bank which had its head office in England
Aneillary probate was granted in New Brunswick to the exeen
tors and the money was, on the authority of this, paid to them
Suceession duty on this money was claimed under the New
Brunswick Sueeession Duties Aet. Tt was held that the money
1 deposit as above was, for the purpose of eolleetion and admin

stration as distinguished from distribution, governed by the law
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of New Brunswick where it was locally situated, and that the
exeeutors were liable to pay succession duty. The principle of
the decision was that the succession duty was a tax laid upon the
corpus of the property and that the statute made the payment
of that tax a term of the grant of aneillary probate,  As Lord
Moulton said in the Cotton case, 15 D.L.R. 294

In the case of The King v, Lovitt, [1912] A.C, 212, no question arose as

to the power of a provinee to levy suceession duty on property situated
outside the provinee, It rels

d solely to the power of a provinee to requin
as a condition for loeal probate within the provinee that a succession duty
should be paid thereon

In the Lovitt case Lord Robson said :—

It (s
representatives of a deceased testator for the eollection or local administra

ssion duty ) is imposed as part of the price to be paid by the

tion of taxable property within the provinee. and, in the view of their
Lordships. it is intended to be a direet burden on that property

The statute we are considering in the present case secks to
tax not only the property within the provinee which may he
dealt with under the probate granted by the provinee, but also
movable property in other jurisdictions which the Manitoba pro
bate cannot affeet, and as to the eolleetion or administration of
which it gives no assistance: see Williams on Exeeutors, 10th
e, 269270, as to the neeessity for loeal probate,

The provineial authority compels the executor or adminis
trator to pay the price of enabling him to colleet and administer
property situated outside the provinee, although it is unable to
confer and does not confer upon him power so to do,

There is another aspeet of the ease that may be briefly tonehed
upon. It may be illustrated by reference to the Kirkella lands
in question in this suit.  Bach of the agreements of sale respeet

ing these lands, whether they are or are not to he re
specialties, contains an obligation on the part of the testator t
transfer the land to the purchaser in fee simple, upon the pu
chase money being paid.  This obligation can only be fulfilled |
the exeentors, upon obtaining aneillavy probate, or its equiv:
lent, in the Provinee of Saskatehewan.  Authority to enfore
payment of the purchase money and legal power to transfer 1!
lands to the purchasers will have to be conferved upon the «
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ecutors by the Saskatchewan Courts. To obtain transmission of
the Kirkella lands to them as exeeutors, so that they may convey
to the purchasers, it will be necessary, by the laws of Saskatehe-

wan, to have the Manitoba probate rescaled in Saskatehewan.

This re-sealing gives the probate issued in this provinee the
sanetion of law in Saskatchewan and is the equivalent of aneil-
lary letters probate. On this re-sealing full succession duties
upon the lands will have to be paid to the government of Sas-
katehewan. See Revised Statutes of Saskatehewan, 1909, ch. 41,
sees. 108-109; also, ch. 54, sees. 69-71, and ch. 38, see. 5. There
can be no doubt that the provinee of Saskatehewan is, under the
authority of Rer v, Lovitt, quite within its powers in imposing
succession duties upon these lands.  The rvesult is that, if the
Manitoba statute lawfully imposes the payment of the duty
upon the Kirkella lands, these lands will be charged with full
stueeession duty in each provinee,  As said in the Lovitt case (p
224) the Courts will not easily adopt a eonstruction leading to
stich results.

For the above reasons 1 think that the deeision in the Colton
case applies to the Suceession Duties Aet as amended by the Aet
of 1905, and that such amended Aet was ultra vires,

It may be mentioned here that in 1910 the Legislature of
Manitoba amended sub-see. (a) of see. 5 of the Aet by striking
out the latter part of the sub-section, so as to confine the opera-
tion of the Aet to property within the provinee. This amend
ment was, no doubt, passed in deference to the decision in Wood
ruff v. The Attorney-General of Ontario, [1908] A.C. 508, The
objeetions as to the constitutionality of the enactment of 1905
do not, therefore, apply to the Aet now in foree,

A question may arise as to whether the provisions of the Aet
as amended in 1905 arve severable so that it may be good as to
the taxation of the property within the provinee, although bad
us to property outside the provinee. Looking at the whole Aet
as amended in 1905, and particularly at all the provisions con

tained in the new see. 5, 1T cannot see how the Aet can be

scvered and the portion that is wlfra vires be cted while rve-
taining the remainder. To do so would interfere with the seheme
of sueeession duties contemplated by the amended statute and

would be in effeet the making of a new Aet.

1—=18 p.L.R,
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Even if 1 could hold the statute to be within the powers of
the provinee to enaet, I would still consider the Kirkella agree-
ments as not subjeet to succession duty under the Aet.  The
agreements do not eontain direet covenants to pay, but even if a
covenant ean be implied from the language of the reeital, the
instrumants are not like money bonds, or covenants to pay money,
or mortgages. They are evidenee of an agreement by a pur-
chaser to pay purchase money of land which the testator agrees
to convey on receiving the purchase money. The lands are in
Saskatehewan and will have to be conveyed in accordanee with
the laws of that provinee, Before the executors ean perform
the agreements they must obtain probate in Saskatchewan and
have the lands transmitted to them in accordance with the
statutes of that province. They have no right to act in refer-
ence to these agreements until they have placed themselves in a
position to perform the agreement upon the part of the vendor.
They should not reeeive purchase money when they have no
power to convey. For this reason I do not think that these
agreements, although under seal, are to be considered as property
situated within the provinee or as property affected by the
Manitoba probate. The locality of the agreements should be
in the province where the lands ave situated, where the pur-
chasers reside and from which the executors must reccive their
authority to perform the agreements on the part of the testator.
1 do not think that the cases of Treasurer of Ontario v. Patlin,
22 O.L.R. 184; Commissioner of Stamps v. Hope, |1891] A.C
476 ; and Winans v. Attorney-General, [1910] A.C. 27, apply to
agreements such as those in question. In the first two of these
cases the specialty instruments were ordinary mortgages to se-
cure moneys, in the third case the question arose concerning
foreign negotiable bonds payable to bearer and passing by mere
delivery. The instruments in the present case relate to dealings
with lands outside this provinee and involve mutual obligations
on the part of both parties to them which can only be performed
under the laws of the provinee where the lands are situated.

CAMERON, J A, :—The original Sueeession Duties Aet in this
province was passed in 1893, It was subsequently amended and




08
in
th

1l

-
ty
he

be

ir

pre
128
ms

1ed

his
nd

18 DLR.| Re Muir Esrare,

appears in the revision of 1902 as ch. 161, By ¢h. 45 of 4 & 5
Edw. VIL, see. 5 of ch. 161, R.S.M. 1902, was repealed and a new
section substituted.  Sub-see.

reads (in parts) as follows:—

5(1) of the substituted seetion

S, (1) Save as aforesaid the following property shall be subject to a
suceession duty as hereinafter provided, to be paid for the use of the pro
vinee over and above the fees payable under the Surrogate Courts Aet:

ta) All property within this provinee, and any interest therein or in
come therefrom, whether the deceased person owning the same or entitled
thereto was domiciled in Manitoba at the time of his death or was domi
ciled elsewhere, and all movable property locally situate ont of the pro

vinee. and any interest therein or income therefrom, where the owner was
domiciled”in this provinee at the time of his death,

And (2)(¢) :—

Provided that all duties under this Act shall be levied and eollected
pro rata upon the whole of the estate of the deceased person liable to the
duty.

Robert Muir, the testator, died in 1908, and the subsequent
amendments to the Aet, exeept in so far as they relate to proce-
dure, do not affect his estate. The Aect, with these various
amendments, appears in the latest revision as ch, 187,

Although this Aet has in substance been in foree in this pro-
vinee for more than twenty years, its constitutionality has not
been impeached hitherto. This question has now been raised by
reason of the decision of the Judicial Committee in Rer v, Cot-
ton, [1914] A.C. 176, 15 D.L.R. 283, delivered November 11 of
last year, while this appeal was pending,

In my opinion the agreements for sale of lands made with the
deceased as vendor and payable to him in this provinee (and in
his possession at the time of his death) were specialty debts,
Though they contain no express covenant to pay, vet I think such
a covenant can readily be implied from their terms. 1t is a
matter of intention to be gathered from terms of the documents
as the intentions of the parties are expressed thereby : see Addi-
son on Contraets, p. 51; Farrell v. Hilditch, 5 ('.B.N.S, 853;
Lay v. Mottram, 19 C.B.N.S. 479; Aspdin v. Austin, 5 Q.B. 683;
Hart v. Eastern Union Ry. Co., T Ex. 246, 8 Ex. 116. These
authorities have been referred to in our own Courts: Walerous
v. Wilson, 11 Man. L.R. 287 Abell v. Harris, 16 Man. L.R. 547.
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In order that an asset may be liable to probate duty under
Stamp Duties Acts it must be such as the grant of probate con-
fers the right to administer, and, therefore, one which exists
within the local area of the probate jurisdietion. This was held
by the Judicial Committee in a serutiny of the Vietoria Aet in
question. That Aet did not in terms make the assets, situate out-
side Vietoria, of a testator domieiled in Vietoria, liable to duty.
But no doubt was entertained as to the right and power of the
Legislature so to enact : Blackwood v. Regina, 8 App. (Cas. 82,

As between a debt by contract, which is merely a chose in
action, and a debt by specialty, the former has no other local
existence than the residence of the debtor, but
inasmuch as a debt under seal or a speeialty had a species of corporeal ex
istence by which its loeality might be reduced to a certainty and was a debt
of a higher nature than one by contract, it was settled in very early days
that such a debt was bona notabilio, where it was “conspicuons,” e,
within the jurisdietion within which the specialty was found at the time of

death: per Lord Vield in Commissioner of Stamps v, Hope, [1801] AC,
476 at 482,

In Stern v. Regina, [1896] 1 Q.B. 211, it was held that certi-

ficates of shares in a foreign company on which a form of trans-
fer and of a power of attorney had been endorsed and executed
in blank may be liable to probate duty if they are marketable in
England and operative by delivery,

So also in Winans v. Attorney-General, [1910] A.C, 27, it
was held by the House of Lords that foreign bonds and eertificates
payable to hearer, passing by delivery, and marketable on the
London Stock Exehange, when physically situate in the United
Kingdom at the death of the owner, were liable to estate duty
under the Finance Aet, 1814, even though deceased was a
foreigner domiciled abroad.

In Harding v. Commissioner, [1898] A.C", 769, the testator,
domiciled in Vietoria, was possessed of personal property in
Queensland, which the authorities sought to make liable for suc-
cession duty in that colony. It was held that the terms of the
Queensland Aet must be read in the sense given the similar Eng-
lish Aet by the English tribunals

that the statute does not extend to the will of any person domiciled out of
Great Britain, whether the assets are locally situate there or not: p. 773,
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An amcading Aet, passed after the grant of the probate, deelar-
ing the duties chargeable in respeet of all property in Queens-
land whatever the domicile of the testator, was held inapplicable
by its terms. If applicable it would have been retrospeetive
and conelusive,

In Lambe v, Manuel, [1903] A.C. 68, the property in Quebee
of a testator domiciled in Ontario, was held not chargeable with
duty in the former provinee, on the ground that the duty is im-
posed on such property only as the suceessor claims under the
Quebee law, whereas the taxes in question were elaimed on pro
perty devolving under the Ontario la v, and Harding v. Commis
sioner, [1898] A.('. 769, was quoted and approved.

In Woodruff v. Attorney-General of Ontario, [1908] A.C.
508, following Blackwood v. Reg., 8 App. Cas. 82, it was held
that movables locally situate without Ontario, transferred by the
testator with intent that the transfer should take effect only on
his death, were not within the provisions of the Ontario Aet,
R.8.0., 1897, ¢h. 24,

Ihe pith of the matter seems to be that the powers of the provineial
legislature being strictly limited to “direet taxation within the provinee”
(BNA. Act, see, 92, sub-see. 2) any attempt to levy a tax on property
locally situate outside the provinee is beyomd theiy competence: p. 573
The securities there in question were in New York outside the
provinee and delivery to the transferees took place there also.
The facts of the case before us are clearly outside those of the
Woodruff case.

In Rex v, Lovitt, [1912] A.(', 212, the testator, resident and
domiciled in Nova Scotia, at his death had a considerable sum o1
deposit with the branch of the Bank of British North America,
at St John, New Brunswick. It was held that the exeeutors
were liable to pay duty on this amount under the New Brunswick
aw making all property liable to duty whether the deceased was
domiciled there or not. The New Brunswick Aet excludes the

application of the maxim mobilia sequuntur personam as to per-
sonal estate within the provinee belonging to persons domiciled
clsewhere, but retains it as to property of eitizens of that pro-
vinee situate outside the provinee: per Lord Robson, p. 222, The

contention that the true subjeet matter of the tax was not the

165
MAN
C.A
1914
R
Muig
EstaTi

Cameron, J A,




e

C. A,
1914
Re
Mo
ESTATE,

Cameron, J.A.

Dominion Law Rerorts. [18 D.LR.

property, but the snceession or title to it aceruing to the sueees-
sor, was rejected by their Lordships, who distinguished the
case of Lambe v. Mawuel, [1903] A.C. 68, and referved to Hard-
[ 1898] A.C. 769, as expr

that a Colonial Legislature might impose a succes:

ing v. Commissioner.

ing the opinion

sion tax on pro-
perty within the provinee though such property might pass
under the law of another domicile.  The provisions of the New
Brunswick law were held to assimilate the tax thereby ereated to
a probate duty.

1 s imposed as part of the priee to be paid hy the representatives of o
decensed testator for the eolleetion or loeal administration of taxable pro
perty within the provinee, and, in the view of theiv Lovdships, it is in
tended to be a direct burden on that property: p. 223
It may be that the effeet of sneh construetion is to subjeet the
property to a double tax and while the Courts will lean against
such a construetion to the statute, nevertheless, if the meaning b
elear, effeet must be given to it,

In view of the foregoing it would seem logical to coneluds
that these agreements for sale, debts by speeialty, payable in this
provinee and locally situate here at the time of the testator’s
death, are properly subjeet to our Aet.

The appeal from the Supreme Court to the Privy Couneil in
Cotton v. Rer, [1914] A.CL 176, 15 DULLR. 283, was allowed upon
two grounds. In the first place it wasg held that the wording of
the Quebee Aet there in question did not, as did the New Bruns
wick Act, expressly exelude the applieation of the maxim mobilia
sequuntur personam.  Whatever might be the powers of the leg
islature “*it has chosen to exercise them only so far as the pro-
perty within the provinee is coneerned.””  Aud as the property
in question was wholly without Quebee and within the State o1
New York, it was held not taxable under the Aet. Though this
branch of the decision disposed of the appeal, their Lordshi

went further and diseussed the question: Whether a suceess
duty of the kind contended for by the respondent could be im
posed by the Provineial Legislature without execeding its powers
That is to say, they eonsidered the validity of the Aect as if the
limiting words ‘‘in the provinee’ had been deleted from th
operative seetion of the Aet, 1191(h), quoted at p. 177, Would
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the seetion so amended be within the powers of the Legislature
by reason of the taxation imposed by it being *“direct taxation
within the provinee in order to the raising of a revenue for pro-
vincial purposes™ within see. 92 of the British North America
Act? Their Lordships adopt the definitions of dire

and in-
direet taxation as set forth in previons deeisions of the Board.
A direet tax is one which is demanded from the very persons who it is

intended or desired should pay it.  Indirect taxes are those which are de

manded from one person in the expeetation and intention that he shall in

demnify himself at the expense of another: sueh as excise or enstoms

In applying these definitions to the Quebee Aet, their Lord-
ships entered on a elose examination of the terms of the Aet (pp
193, 194) imposing the tax.  They find, amongst other things
that the notary before whom the will was execated, as well as
any one of the devisees or legatees, might be called upon by the
colleetor of inland revenue to pay the whole of the duties, that he
must thereapon pay, and recover the amount so paid from the
persons interested.

The whole structure of the scheme of these suceession duties depends
on a system of making one person pay duties which he is not intended t
bear, but to obtain from other persons and their Lordships are. therefor

compelled to hold that the taxation is not “direet taxation.,” and that the

nactment is, therefore, wltva vires

It is argued, on this deeision, that, as in this provinee it is
the exeeutor or administrator who is direeted to pay, or seeure
the payment of, the duties before probate or administration is
granted and as he must look to the parties interested to be re
couped, the tax is indireet and, therefore, beyond the eompe-
tenee of the Provineial Legislature to levy.

The exeeutor is direeted by see. 6 to file a statement shewing
the property of the deceased and the persons entitled and must
hefore the issue of the letters probate file a satisfactory hond for
the payment of duties payable on property coming to his hands
The duties arve payable upon the death of the testator or within
cighteen ,months thereafter or such further time as may be
given by a Judge of the Surrogate Court (sees. 13, 14 The
duty is to be dedueted by the exeentor having in charge any
cstate, legaey or property therefrom or collected from the per-

sons entitled 15). In ease payment of the duty is sought to
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MAN be avoided the Judge of the Surrogate Court may make an order

'; C.A. directing the persons entitled to appear before him and shew
{ 1914 cause why the duties should not be paid.  Thus it appears that
{I] Re the probate may be granted, and it frequently, if not usually, is
;: F;.Rw!rl.;lri‘r:. granted, before the payment of the duties, the ultimate payment

o — of which is secured by the bond. The **persons entitled'” are

| Cameron, LA those indicated as those who are intended to pay.  The deduetion

L', to be made from ““any estate legaey or property " under see, 15

‘I" is merely ancther way of stating that the exceutor, instead of
{ colleeting from the legatees or devisees personally, is to deduet
the amount from the sharves of such legatees or devisees hefore
paying them over. Under these provisions 1 consider that the
duties impesed are intended and directed to be paid by the
estate, or, to pnt it more aceurately, by the persons interested in
the estate.  Before the duties are actually paid the exeeutor
may have in hand funds of the estate sufficient to pay them. 1In
that case there ean surely be no doubt that the tax has been
paid direetly by the estate or those entitled.  Or it may happen
that the exeeutor may advance the duties and subsequently rve-
imburse himself when funds become available,  But it is diffienlt
to see how a matter of simple detail, such as that would he, ean
affect the substance or the veal mode of the transaction. In the
one case as in the other the exeeutor would be merely the agent
in making the payment for the persons entitled, who are those
that arve intended to pay and do actually pay. On a comparison
of the terms of our own Aet with those of the Quebee Aet, as set
out and examined in the judgment of the Privy Couneil in Cot-
ton v. Rer, [1914] A.C. 176, 15 D.L.R. 283, it does seem to me
that they differ so widely that that judgment eannot be held to
govern the construetion to be here applied.

It has been pointed out that the division of taxes into direct
and indiveet is far from logical. Take the income tax, univer-
sally regarded as a direet tax. In the case of income derived
from lands or houses it is paid directly by the landlord, but ulti-
mately by the tenant. A direet tax on land, vested and assessed
in the name of a trustee, is direetly payable by and enforceable
against the trustee, though ultimately paid by the real owners
In case of income from shares in corporations the tax is paid
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direetly by the corporation as a rule and deducted from the
dividends. In each of these cases, though they are generally re-
garded as direet taxes, the ultimate payer is reached but by an
indireet method.  And in the case of so-called indirect taxes, they
may be paid direetly by the ultimate payer. Examples are given
in the artieles on the subjeet ** Taxation ™ in the Eneyelopedia Bri
tannica, to which T would refer,  In the case of taxes on imported
goods, universally regarded as indireet, a purchaser of goods
abroad bringing them with him across the frontier, is assessed
direetly for, and must direetly pay. the tax payable. It follows
that

the division of taxes into diveet awd indiveet is thus based on no real
intrinsic ditterence. 1t is a0 classifieation for convenience sake hased upon
vorough observaton of conspicnons, or apparently conspicnous, ditfferences
n the modes of Tevving taxes and nothing more: Ihid

Suceession duties under our Aet have been generally regarded
as direet taxes. Those upon whom the suecession devolves have
been looked upon as those who have to pay them dirveetly. The
fact that the payment may be made, temporarily, by the execu-
tor, has not heen regarded as constituting a tax direet upon the
executors, but indirect upon the devisees or others interested.
The executor has been regarded merely as an agent in making
the payment.  The ease of a corporation making a payment of
an income tax and charging it against the dividends payable to
parties ultimately liable secems analogous. In the one ease as in
the other there is no question that the method of payment is more
or less indireet, but in neither ease is the indirectness of the
levy considered so substantial as to withdraw the taxes in ques
tion from the elassification of direet taxes. Throughout trans
actions of both classes the parties who are to pay ave elearly
aseertained and defined and the payment in the meantime by the
exeeutor or corporation is ineidental merely, a payment through
an ageney which leaves the substance of the transaction un
altered.  No doubt it is po

sible by a statute imposing a sucees
sion tax to make the method by which the tax is to be ultimately
recovered so involved and eireuitous that it would become neces
sary to regard it as transferred thereby from its proper classi-
fication and constituted an indireet instead of a direet tax. That,

Cameron, J.A,
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MAN. it would seem, was the effeet of the provisions of the Quebee Aet
C.A. as examined by Lord Moulton in Colton v. Rer, and which he
found went beyond the competence of the Quebee Legislature,
But under our Aet the persons who pay or for whom the exeen-
tor makes payment are clearly determined.  The Aet divectly
imposes the tax upon the estate, or, rather, upon the persons

entitled thereto,  The executor is utilized as the agent to eolleet
from those entitled to the estate the duties and to pay the same
to the treasury. It is very different from a typical case of indireet
| taxes, such as eustoms duties paid by an importer, who pays
them independently, expeeting to be reimbursed ultimately by

parties who may purehase from him, and who are unaseertained

| by him at the time he makes his own payment. 1 submit, there-
it fore, with deference, that the mode of payment of these duties
| as preseribed by the statute, while it may in eertain instances, be

more, or less indireet, is, on the whole, and looking at the trans-

| action as it in substance is, essentially direet.
] My conelusion, therefore, is that we must read the judgment
in Cotton v. Rer in the light of the unusual provisions of the

ol e | Quebee law therein referred to.  The corresponding provisions
'f of our law arve simple and effeetive in earrying out what 1 have
1 & no doubt was the intention of the Legislature, that is, to make the
| tax payable diveetly by the parties beneficially interested in the

) § estates of deceased persons.  No question as to the validity of
;1 our statute has been heretofore raised, as the opinion has heen
! { universal in this provinee that the Aet was unquestionahly with-
in the powers of the Legislature and that construetion is amply

warranted by the previous decisions of the Privy Couneil to
which 1 have referred.

The provisions of our Aet, quoted above, cover property
within the provinee, whether the deceased was domiciled there
or not, and movable property outside the provinee when the
owner was domieiled therein,  The intention is clear heyond
question.  We have here a specialty debt found within the pro-
vinee, properly within the provinee of a testator domiciled there
in, and, therefore, coming within the seetion under the authori-
ties. Tn my humble opinion the duties preseribed by the Aet ar

direet taxes within the provinee under sub-see. (2) of see. 92 of
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the British North Ameriea Aet, and the statute is, therefore
within the exelusive powers of the Legislature to enaet

I entertain no doubts as to the propriety of the order ap
pealed from with reference to the Little debt

I would dismiss the appeal,

HaGGarr, J A :—Assuming that the Sueeession Duties Aet
| R.S.DML 1913, eh, 18T is infra vires of the Legislature of Mani
toba, 1 shall first consider whether or not the wording of the
statute is wide enough to cover the assets of an estate sueh as
those in question.

The interpretation elause defines the expression **property ™’
as ineluding

real and personal property of every

viption and every
terest therein capable of heing devised or bequeathed by will or of pas

n the death of the owner to his heirs or personal representatiy

It is to be observed that the definition is not limited to assets
within the boundaries of Manitoba, In the same interpretation
clanse in the definition of **

aggregate value " and for the purpose
of ascertaining whether the estate is wholly or partially exempt
and also aseertaining the percentage of duties, it is directed
that ““there shall be ineluded the value of any property of the
deceased outside of Manitoba at the date of his death.” T e
fining what estates do not come under the Aet, see. 4. sub-see
(a) enaets that the Aet shall not apply to estates of less than

#4000 in value,

unless the regate value of the

state, including any

wtion or portions

thereof situate out of Manitoba is sueh that if the estite were in

Manitoba the dutiable value wonld exeesd 54,000
And in sub-see. (B) of the same seetion, providing for the limit
of %25,000, it is direeted that in ascertaining the amount there
is to be included ** property not situated in Manitoba, "

Seetion 5, as amended by the statutes of 1905, ¢h. 45. which

was in foree at the time of the death, says:

Save as aforesaid the following property shall be subject 10 <ne
luty

And sub-see. (a) of see. b, says:

AlL property within this provinee and all movable prop

locally situated ot of this provinee and any interest therein
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therefrom where the owner was domiciled in this provinee at the time of
his death.

1 think that there is no question as to the intention of the Legis-
lature to make such assets as those in question subjeet to taxa-
tion on the decease of a domiciled eitizen of Manitoba and 1
think also that the words of the Act are wide enough to express
that intention,

It was urged that the Parliament could never have intended
to pass legislation that would be so inequitable as to subjeet an
estate perhaps to taxation here and in the Provinee of Saskatehe-
wan for the reason that it might be necessary in realizing upon the
Kirkella land securities to take out ancillary letters of adminis-
tration and to pay a suecession duty also in that provinee. 1 can
conceive of even a more extreme case. The expansion of busi-
ness in this new country has indueed many men to establish large
branches in the provinees to the west, and if a Manitoba eitizen
had a branch or ageney in each of the other three western pro-
vinees, conneeted with each of which he had large assets the
taxation under the suec

sion duties of each provinee would
almost amount to confiscation

Lord Robson, in Rer v, Lovitt, [1912] A 212, after saving
that by the comity of nations most countries recognized the
doctrine mobilia sequuntur persosam, and that the movables,
no matter where they were situ: were governed by the law of
the domieile of the deceased ceds to say, on page 221 :

Lhe prineiple or practiee tl

ol is comsidered just and expedient

as between nations, and our Co ive it full effeet in the construetion of

tuxing statutes both English and Colonial,  But its application may be ex

cluded by the use of apt and elear words in a statute for that purpose.  The
question now to be determined is whetiher that has been done in the present
case by a legislature having full authority in that behalf,

I think that the Manitoba Legislature have in apt and elear
words enacted that these assets shall be subjeet to taxation under
the Succession Duties Aet,

It was further contended that the enactment is wllra vires;
that the Legislature went beyond the powers defined by see. 92,
sub-see. (2) of the British North Ameriea Aet, and that this is
not ““direct taxation within the provinee.”” Whether you econ-

sider it as a tax against the property, a tax upon the transmis-

1
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sion, a tax upon the succession or a tax against the suceessor
whether he be a trustee or a beneficiary, it is not indireet like
customs or exeise. It is paid out of the property coming into
the hands of the representative of the deceased

Again, these agreements for the sale of the Kirkella lands
are specialty debts and ave situate at the place where the special
ties were found at the ereditor’s death, that is, the city of Win
nipeg.

The case before us is not unlike reasurer of Ontario v. Pal
tin, 22 O.L.R. 184. Pattin was a resident of Windsor, in On
tario. At his death in that town he was the owner of a larg

number of mortgages upon real estate in Michigan. The mort

gagors lived in that State and the mortgages covered real estate

there. These mortgages were in Pattin's custody at Windsor at

the time of his decease. It was held by the Court of Appeal in

Ontario that by the artificial rule of law these mortgages wer
bona notabilia in the Provinee of Ontario, and were subject to he
and were in fact comprised in the list of properties held by the

personal representative upon his application for letters of ac

ministration in Ontario. The Court consisted of four Judges
one of whom, Garrow, J.A., dissented. but it was for the reason
that he was not satisfied that the evidence shewed conclusively
that the deceased had lost his domieile of origin in Michigan and
had acquired a new domicile in Ontario. Here the agreements in
question respeeting the Kirkella lands were evidencee of the in
debtedness  and constituted a seeurity for the debt as did the
Pattin mortgages, and they were sealed instruments capable of
ereating debts by specialty

As to the other asset known as the Little debt, there ean he no
question as to its liability to taxation. All that is vequired is to
aseertain its ““dutiable value,” that is, its fair market value
after dedueting all expenses in eonnection with its colleetion or
realization,

The appeal should be dismissed.

Appeal dismissed.
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BERNARD v. FAULKNER,

Hberta Supreme Court, Walsh, J.  October 1, 1914,

1. Morreace (8 VI 1—135) —FoRECLOSURE—DEFICIENCY PERSONAL R
MEDY CONDITIONS PRECEDENT TO,

I'he application of 4 m
foree his personal reme
vided the mor

w after foreclosure for leave to en
3 inst the mortgagor may be anted, pro
< still prepared to re-transfer the land to the
mortgagor upon being paid in full, and the mor e in the fram
ing of the vesting er may properly be saved nst his implied
liability under see. 52 Land Titles Aet (Alta.).
| Lackhart v, Hardy, % Beav, 379: Bank of Toronto v, lrwin, 28
¢ Wenny v Chisholw, 19 NS.R, 497 (aflirmed in appeal to the
Court of Canada—unreported) s Noble v, Campbell, 21 Man
7. specially referred to.]

2, MORTGAGE (8 1 B—3) —WHAT CONSTITUTES — FORM—SURSTANCE—MORT
GAGEE'S RIGHTS; HOW DETERMINED

\ mortgage, no matter

payment of the money

determining the mort

what its form, is but a security for the
wered by it and this principle governs in
rights,

Morion by a mortgagee after foreclosure for leave to enforee
his personal remedy and for a clause in the vesting order sav-
ing him from the implied covenants of see. 52 Land Titles Aet

Alta.). ’

The motion was granted.

A H. Goodall, for plaintift.

Warsi, J.:—The plaintiffs in this mortgage action, upon
their application for a final order of foreclosure and vesting
order after an abortive sale, ask that the remedy against the
defendants upon the covenant to pay be preserved by ineluding
in the order a paragraph reserving their rights in this respect
and directing that none of the covenants implied under see
tion 52 of the Land Titles Act shall apply to it. The motion has
heen referred to a Judge by the Master in Chambers.

In Colonial Investment v. King, 5 Terr. L.R. 371, McGuire
CuI., dismissed the aetion which was upon the mortgagor's
covenant after a final order of foreclosure and vesting order
partly upon the ground that as the order contained nothing to
shew that the plaintiff intended to reserve the right to sue on
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the covenant, the eharge created by the mortgagor had become
“merged in the complete ownership of the inheritanee.™ It is,
I suppose, hecause of this that the plaintifi’ asks for the protec-

tion to which I have referred.  Although there is still the differ

ence between a mortgage under our Land Titles Aet and one
under either the English or Ontario systems which existed at
the time of and was pointed out in the above case, 1 can see no
reason upon prineiple why the same rights should not bhe ae
corded to a mortgagee of land in this provinee as are enjoyed
by one in England or Ontario save, of course, as they may be
affected by any law of the provinee. In all of these jurisdie

tions a mortgage, no matter what its form, is but a seeurity for

the payment of the money covered by it.  Upon payment heing
made the mortzage must be discharged.  Upon default being
made in payment, the mortgagee’s right is to have the land sold
or the mortgagor’s interest in it foreclosed. | am unable to see
that the mere faet of a mortgage in this provinee heing but a
charge upon the land makes any distinetion in the prineiples to
be applied in determining the mortgagee’s rights, for our Courts
give effect to the charge in a proper case in exactly the same
way as do the Courts in those jurisdictions in which some title
in the land is vested in a mortgagee, namely, by an order which
determines the mortgagor’s estate and vests his title in the
mortgagee.

In England a mortgagee who has obtained a final order of
foreclosure  can, notwithstanding this, still pursue his remedy
against the mortgagee unless he had in the meantime so dealt
with the property as to make it impossible for him to restore it
to the mortgagor in the condition in which he got it. In Lock-
hart v. Hardy, 9 Beav. 379, the Master of the Rolls says, ' If
a mortgagee obtaing a foreclosure first and alleges that the valne
of the land is insufficient to pay what is due to him, he is not
preeluded from suing on the bond. . . . 1 apprehend that
so long as the mortgagee holds the estate and is able to give
ffeet to the mortgagor’s right to redeem, he may proceed on
the bond.”™ This was followed in Palmer v. Hendrie, 27 Beav.
HO, and 28 Beav, 341: Campbell v. Holyland, 7 Ch.D. 166, and
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ALTA.  Kinnaird v. Trollope, 39 Ch.D. 636, and is the view adopted by

8.0 all the text writers on the subject.
E This appears as well to be the rule in Ontario: Platt v. Ash-
BerNArD  hridge, 12 Grant 106: Bank of Toronto v. Irwin, 28 Grant 397 ;
|,~“v,,';\f~,;“. Munsen v. Hauss, 22 Grant 279, and in Nova Scotin, Kcnuy \
wan, 3, Clisholm, 19 NS.R. 497 (affirmed in appeal to the Supreme
Court of Canada—unreported), and in Manitoba, Noble v.
Campbell, 21 Man. L.R. 597.

Is there anything in the Land Titles Act which puts a mort-
gagee of land in Alberta, who has become registered as the owner
of it under a vesting order issued in his mortgage action in any
different plight from a mortgagee of land in England or any of
the other provinees of Canada. 1 do not think that there is. It
has been suggested to me that see. 52 of the Aet applies to a
vesting order and that under it, the plaintift as transferce of
the land is impliedly bound to indemnify the defendant from
liability under the covenants of his mortgage. This may be so,
but even if it is, that is only an implied liability which must give
way to something which expressly relieves the transferee from
it. 1t is perfeetly competent under see. 131 for an ordinary
transferee who takes title to mortgaged lands to relieve himsel!
from personal liability for the mortgage debt by apt words in
the transfer and so, I think, may a plaintift in such a case as
this be freed from such implied liability by the express language
of his vesting order. The same result must follow here as else-
where from an attempt on the part of the mortgagee after fore
closure to enforee his personal remedy against the wmortgagor
The foreclosure must thereby be opened up and the plaintiff I
prepared to re-transfer the land to the mortgagor upon being
paid in full.

I have not had the advantage of argument on hehalf of the

defendant who was not represented hefore me but in the light of
the authorities presented to me hy the plaintifit and of others
which I have found, I see nothing to disentitle the plaintifi’ to

the relief which he asks and the order will go accordingly.

Motion granted.
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tainty, that some of the purchasers would make postponed pay-
ments because of their obligations to do so.  As to settling the
damages, 1 agree with my brother Cameron, that this Court
should fix them and save the cost of the reference to the Master,

There were over 800 lots in the 80 acres covered by the
plan put on under the agreement.  The defendant bound him-
self to sell 150 lots in each period of three months elapsing after
the date of the agreement, till all of the lots should he sold. Five
such periods elapsed after the making of the agreement, but
hefore the end of the sixth this action was begun,  As the de
fendant would have fulfilled his covenant, as to cach period, if
he had made the sales for that period on its last day, 1 think
there was, when the action was commeneed, no liability in re
speet of the sixth period, and that, therefore, the plaintiff is
only entitled to elaim in respeet of 750 lots (the number found
by the learned trial Judge). that is, 150 for cach of the five
completed periods.  The defendant sold 181 lots: so that his
liahility is only as to 569 sales that he failed to make.  As to one
fourth of these—say 143-—he was bound to make sales on which
he got $5 cash per sale.  As to the other 426 he had covenanted
to get $10 cash down on each. The total realized in eash on the
making of these sales, if they had been made, would he 4,975
The fifty-five per cent. of this, that he would have been hound
to pay the plaintifis, is $2,736

Even if it could be established
that none of the purchasers would have paid any of the post
poned payments, the damage suffered by the plaintiffs would. 1
think, be at least that sum, §

o),

The learned trial Judge direeted that, in computing the dam
ages in respeet of the postponed payments, the Master should I
guided by the proportion of such payments made in rvespeet of
the 181 sales that were accomplished.  Ordinarily T should think
that a correet holding.  But, in view of the hard times that have
come in the business world generally, 1 think the proportion of
postponed payments that would probably have been made would
be less than the proportion paid in respeet of the 181 lots, Then
considering that the land, which apparently is rveally only nse
ful for farming, is less et up than it would have been if some of
the 569 lots had been fully paid for and the plaintiffs compelled
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to convey them, and considering, also, that the plaintifis would
probably have heen put to serious expense in getting vid of the
purchasers’ vights under uncompleted agreements, I think that a

stmall sum only should be allowed in addition to the

T96.25
It scems to me that $3.000 in all would he a fair amount to award

as the plaintiffs” total damages.

Perore, JoAL agreed in the vesult with Caseros and g
GART, JJ. A

Cameron, J.A—This is an action for damages for the
breach of an agreement under seal, dated April 24, 1912, mad
between one Millidge (and by him assigned to the plaintiff), and
the defendant.  The agreement is not one for the sale of lands
but an agreement by an owner giving an agent the exelusive
right to sell the lands deservibed therein, whereby the defendant
agreed to subdivide and register a plan of a part of the land
in the manner therein provided, and covenanted to sell the lots
shewn on the plan in aceordance with the terms of the provision
in the agreement.  This provision is fully set out in the judgment

of Mr. Justice Maedonald, who tried the case and gave judgment

n favour of the plaintiff, with a reference to the Master to
ascertain the damages.

The provision is that the defendant shall sell not less than 150
lots within three months from the date of the agreement. and
not less than the like number in each suceessive three months
until the whole should have heen disposed of. The terms on
whieh the lots should be sold to purchasers arve fixed by the
agreement. The total number of lots sold, if the agreement had
heen earried out, would have been in exeess of 800, Some 181
were aetually sold, but on only a small proportion of these werd
all the instalments paid.

The defendant was unable to sell the remainder of the lots
for the reason that speculation in real estate of this character
collapsed during the eurreney of the agreement. There does not
appear, in point of faet, to he any partienlar evidenee on this
point.  Nor can I see any positive evidenee establishing the
breach of contraet, of which the plaintifi complains. But the

case has been treated throughout as if no sales had been madi
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under the contraet save those set forth in the statements filed
and admitted, and as if the defendant could and would have
carvied out the contract on his part had the speenlative feve
continued to affeet the publie.  Through the happening of un
forescen contingencies the defendant found himself unable to
find purchasers for these lots at the ridieulously high figures
fixed by the agreement, and thus the agreement heeame impos
sible of performance.

It is well established law that
where there is a positive contract to do a thing not in itself unlawful
the contractor must perform it, or pay dan for not doing it, althoug
i consequence of unforeseen aceidents the performance of his contraet |
Become unexpectedly burdensome or even impossible: Polloek, Contracts
Sthoed., p. 431,

Jones vo S John's College, LR, 6 Q.. 115; Thom v. Corpor
alion of London, 1 A.C, 120,

This agreement was and is perfeetly lawful, and there is n
question that the defendant has, by his covenant deliberatel
entered into, made himself liable for the breach which has
actually taken place.  The difficulty is to arrive at a prop
measure of damages for that breach,  The general rule as t
damages recoverable by one party against the other for a breacl
of contraet is that such damages arve allowed as avise in the
natural conrse of things from the breach itself, or sueh as mas
reasonahly be supposed to have been contemplated by the parties
when making the contraet, as the probable vesult of the hreael
This statement of the law (anthoritatively laid down in Hadl:
V. Barendale, 9 Ex. 341) has been eriticised as not entirely o
curate. Parties to a contract do not contemplate its breach, o
the probable results of a breach.  Chief Baron Palles, in Hawm
fon v, Magill, 12 LR, Tr. 186 at 202, holds the proper stateme
of the law to he
sueh dams s omight arvise naturally from such breach of contract
self. or from sueh breach committed under cireumstances in the contemy
tiom of both parties at the time of the contract
In this view the eireumstances present in the minds of 1)
parties to this contraet certainly ineluded the energetie prose

tion of the sale of the lots by the defendant, the payment of
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ts filed

v mitial instalments, the payment over by the defendant of the

i proportion thercof payable to Millidge, as also of the proportion
aF in of any further instalments that might be reecived by him. |
able 4 think it can also be assumed that the sale of all the lots by the
T — defendant was vegarded by the parties as possible and, perhaps,
impos probable, though by no means certain, for the defendant was
given the option of taking over any of the lots upon terms stated
though not hound to do so, and the possibility of default by the
) defendant was foreseen and provision made for the determina
’;l,;y\‘:“‘ tion of the agreement thereupon.  On the termination of the
geney in the manner provided, it was no doubt conceded that
the owner could and would resume possession
That there was in eontemplation, however, a lability on the
part of the defendant for the deferred payments, if these wer
t made after the lots were actually sold is difficult to helieve
Fhat there should he a liability therefor when the lots had not
watel been sold at all, and the failure to sell was not due to the de
fendant’s negleet or want of encrgy, could not possibly have
prope en contemplated by the parties.  Damages in either ease would
w of a highly speculative character, diffieult. it not practically
hreas possible, of caleulation.  What was diveetly in contemplation
in of the parties, in respeet of the deferred payments by pm
chasers, was the lability of the defendant to account therefor
when they came to his hands.  He did not hind himself to colleet
rone wdid he guarantee these payments,  His right to 45 per cent
Tadl if these payments was evidently relied upon as a sufficient in
dueement energetically to prosceute their colleetion,  In view
ch the altered eireumstanees after the making of the agreement
Tam dits partial performance, the eontention that the returns on
the sales already made should constitute a basis for fixing the
damage sustained by reason of the failure to sell those remaining
undisposed of, cannot, in my view, be aceepted.  Some addi
tional payments might have been made, but it is impossible to
estimate with any degree of aceuracy, their number or amounts
It would become the merest guess work.
It is further to be remembered that the plaintifi has the
land, that is, with the exeeption of the lots which have heen. or

will be, paid for in full. The time for the sub-division of the

MAN

C.A
19114

INLAND

81

INVESTNENT

Camened

Cameron, 1

A\




182

MAN.
A
1914
INLAND
INVESTMENT
o
v
C AMPBELL

Cameron, 1AL

Haggart, 1A,

Doyixion Law Rerorrs, 18 D.LR.

seeond cighty aeres did not arvive, so that our considerations
must be confined to the first eighty only. The land now has
value as land for farm purposes only,

In arviving at the amount of the damages, we need not go
into a elose ealenlation, for we must assume a certain latitude in
the matter.  Notwithstanding the express terms of the covenant
there is shewn in the agreement an apprehension that the publie
might deeline to seize the opportunities offered.  The learned
trial Judge justly states that neither party descrves any partien
lar sympathy.  As has been pointed out, the plaintifi' vetains
the unsold land which, owing to its situation, is of considerahle
value,  He would retain it. also, if initial payments had been
made on the unsold lots and the purchases had not heen com
pleted, Tt is not an casy matter to arvive at a conelusion, hat
after consideration, 1 would say that the sum of 1,000 damages
is ample compensation for the hreach,

I would dispense with the reference diveeted by the learned
trial Judge and amend the judgment appealed from accord
ingly.  The plaintift is entitled to the costs of the action up to

and ineluding the trial. There will be no costs of this appeal

HaGeart, J.A By an agreement made on April 24, 1912
between one Millidge, the assignor of the plaintiff's, and the de
fendant, the defendant agreed to sell not less than 150 lots within
three months, and thereafter not to sell Tess (1 take it the parties
meant tosay o sell nof Tess) than 150 lots in each suecessive thre
months until all of the lots deseribed in a eertain subdivision to
be made should have heen sold, and the terms to be given to th
purchasers were that ten per eent. of the purchase priee should
he paid in eash and 10 per eent. in equal suceessive monthly in
stalments, provided that 25 per eent. of the lots might be sold for
3 per eent, eash and 5 per eent. a month in monthly instalments
Lots 25 £t. by 120 ft, were to be sold at not less than $100 and
those of a greater area should be at a porportionately larg

priee.  The plaintiffs were to reccive 55 per eent. and the

defendant 45 per eent. of the moneys received from purehasers

To satisfy the eovenant, the defendant would, up to the time o1

bringing this suit, have tosell 750 lots. e only sold 181 lots, %
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itions fore the elose of the trial eounsel for both parties admitted that

‘ the plaintifis had reecived their proportion of the monevs shewn
in ex. 13, being the statement of October 17 but the plaintiffs dis
puted the vight to make the deduetions in respeet of lands ean
celled and moneys refunded to purchasers. 1 agree with the
trial Judge that the eontract has been proved and a breach has
ublic also been proved.

The trouble here arvises, have we evidenee before us to prove

the damages sustained.  The defendant did not guarantee the
tains payments.  Substantially the defendant paid over to the plain
tiff's their proportion of the moneys colleeted. We have not I
fore us the data to deeide whether the defendant is entitled to
eredit in respeet of the $£390 under the heading of ““lots ean
celled, re-sold and twiee settled for™ whatever that means, and

the $985 under the heading of ““moneys vefunded to purehas

ers,”” making a total of £1.375. 55 per eent. of which, namely
$726.75, the defendant charges against the plaintiffs

On the trial the plaintifts’ counsel suggested that if it
should be held that the plaintiffs were entitled to damages. that
these damages might be redueed by the value of the property still
remaining with them not having been sold

1912 There is some evidenee given as to the value of the property
by the plaintiffs” witnesses.  One Maber, who has been engaged
itl in the real estate business, says he considers the property to In
worth at the present time $100 an acrve. It is not elear what arvea
will remain on the plaintiffs” hands. nor what he should In

m t charged with, The onus is strietly on the plaintiffs.  The plain

in no bhetter position than Millidge, who was one of the origina
tors of the secheme to sell what ave really worthless lots to the
Winnipeg people.  If an attempt had been made to sell at Bran
ents don, the people approached to purchase might, hefore elosing the
hargain, think of inspeeting the loeation of the property

I am not sure that the trial Judge was not right in making the

reference, 1t is suggested by my bhrother Judges that we ought

as a jury, to make the best estimate we can of the damage actually

sustained on the material before us

tiff's" elaim is not the most meritorious one. The plaintifis arve

to save the parties the expense of this reference and endeavour,
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For the above reasons, it is with some reluetanee 1 assent to a
general verdiet being given for the plaintiffs for $1,000, the
amount agreed upon,

Appeal allowed in part,

BROOK v. CANADIAN PACIFIC R. CO.

Wanitoba Court of Appeal, Howell, CO M., Richards, Pevdur, Cameron
wud Haggart, JJ A October 13, 1914

Lo Ramways (811 D72 INJURY 10 ANIMALS BY TRAINS Carine
GUARDS; GATES UNUSED miGnway"—Ratmway Act

Phe Railway Aet, RS.CO 1906, ¢h, 37, does not forbid, either by seq

24 or otherwise, the ereetion of a farin erossing in lien of cattle

guards at o road allowanee which is unused as a highway and is in

taet wsed as foeme o and where o railway company and an adjoin

g Larme owner coneur inoso treating an “unised hghway™ the tarm

wner is bound under see 255 to Keep the tes on each side of the

vailway elosed when not inouse, and damage to the owner's animals

throvgh his own negleet to perform sueh statutory duty is not n

coverable from the railway company no negligenee on the part of

those in eharge o the train being shewn

Arreal from the judgment of IHis Honour Judge Mickle,
County Court Judge, in favour of the plaintiff in an action tor
damages for the loss of a horse which got upon the defendants’
track

The appeal was allowed, Hacaarr, J.A., dissentine.

L.J. Reyeraft, for the defendants.
. F. Maulson, K.C., for the plaintify,

Rictanos, LA :—The plaintifl owned the north-cast quar-
ter of a section and the north-west quarter of the seetion next
adjoining it on the cast.  The road allowance between these
quarter sections was unimproved, and was unused as a high
way hecause it ran through a small lnke a short distance north
of the plaintifi’s land, and through another a short distance
south of his land. The defendants’ right of way erossed hoth

of these quarter seetions and the road allowance between them.

in a direction that, for purposes of this action, may be ealled

from cast to west,
Before the plaintitt owned or oceupied his land the defen-

dants fenced their right of way, putting a farm crossing, with




R. 18 D.LR. Brook v. C.P.R. (o 185 A

a vates, at each quarter seetion and swing gates at the inter MAN

W seetion of the road allowanee with their right of way. They A

did not ereet eross fences or cattle guards at the intersection 114

The plaintift’ did not fenee off the road allowanee from his

Brook

quarter section Instead of doing so he put a gate across it T
rom the north-cast corner of one of his quarter seetions to the Pactrie
" : R. Co
north-west corner of the othe For vears he used the part of

the road allowanee bhetween sueh gate and the railway. together I.A

with adjoining portions of his quarter seetions

HEW T I ‘\} or
| pasturing his eattle and horses.  During that period he

a farm erossing, the gates put in by the defendants at the in

terseetion with the road allowance,  The gates opposite the road

lowanee were left open one day and his horses, which were in

| the field, got through them on to the vight of wa One of them

nare, was killed by a train of the defendants going cast. un

reirenmstances shewing no negligence on the t

part of those in

harge of the train. It seems to me that, as hetween the plair

md the defendants, the voad allowance should not he con

lered to be a highway Fhey both treated it as part of the

plaintift”s field, he hy using it as sueh and treating the gates

a farm crossing, and they by putting up and maintainin

ose gates.  Section 205 says

Sons whose tise farn ) re

meoeach side of the rail (1) sl | I n
Patently these gates were ereeted by the defendants for the
use of the occupier of the field, of which the road allowanc

ormed part, and were aceepted and used hy the P

amtitl as
| Fhere is nothing in the Aet. that | ean find, that forbids

ereetion of a farm erossing at a road allowanee which

wed as a highway, and is in fact used as farm land. 1t would
unjust to hold that the plaintift, using the erossing as sueh

should be freed from liability attaching to it as such.  As th

plaintift did not keep the gates elosed. | think he cannot r

ver, as the aceident happened through his neg

et to perform :
statutory duty imposed on him hy see

I cannot assent to the plaintiff's contention that the gates A

/
question should he treated as a defective fence :
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With deference, I would allow the appeal with costs, set
aside the judgment appealed from and enter judgment for the

defendants without costs,

Howere, CLLAM., Pespre, and Caseron, JJ AL coneurrved

with Riciarns, J A,

HaGaarr, J.A. (dissenting) :—As the parties to the suit for
some years hefore the aceident had acquicseed in the existing
conditions, as the plaintiff had enclosed portions of the two
quarter seetions, ineluding the portion of the highway lying b
tween these parts, in one field, placing a fence across the road
along the northern limit, no one objecting thereto, and as the
erossing in question was treated and used as a farm erossing by
hoth parties, and the whole enclosure as the field of the plain
1iff, 1 thought on the argument that Justice would be done hy
applying the law so far as the same applies to farm erossings
which imposes on the persons for whose use farm crossings ar

furnished the duty of keeping the gates at each side of the vail

way closed when not in use: Railway Aet. R.S.C, eh. 37, see.

The fences along the vight of way of the railway were huilt
twenty vears ago, and the plaintiff entered into possession of the
farm about eight vears ago. When the railway fences wer
ereeted the land was vacant.  In erossing the road hetween see
tions 33 and 34, the defendants did not ereet cattle guards on
cieh side of the highway and turn the fences into the respective
cattlegnards, as required by see. 254; but in lieu thereof put in
the swinging gates used at farm crossinzs.  Now, would the facts
that the plaintiff, perhaps to save expense and have one en
closure instead of two, and that he used the crossing as an ord
inary farm crossing absolve the defendants from the duty im
posed by see. 254 to ereet cattle guards and the consequent lia
hility under see. 427, sub-see. (2) for the full amount of dam
ages sustained by the person injured by reason of the omission
to do the act required to he done by the statute. 1 do not thinl
there was anything done by the parties to relieve them or either
of them from their statutory obligations,

As pointed out by the trial Judge in his reasons wherein I
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gives the prineipal faets ol the case, this allowanee for a road
is still a highway,  The soil and frechold are vested in His Maj
esty for the use of the provinee, and the municipality or any

one affected could have the voad opened and the gates o

as obstructions

I do not think the horse was ““at la hefore 1t ot on the
right of way.  The horse was “"at hon v, N R Co., 14
D.L.R. 902, 29 O.L.R. 413, 16 Can. Ry, Cas, 1 I'he detendants
have not, to my mind, established
tha el it 11 ] |l a 1

noof th !
as required by subsee. 4 of see. 204, as amended by see, 8, el
0, 9 & 10 Edw. VIL Dominion statutes

The portion of the road allowance enelosed is none the less
a highway because of the existence of the railway gates and
the gate ereeted by the plaintiff,  Any person desiving to us
this highway could remove these gates as obstruetions, il no

breach of the peace were committed. If, then, this had heen

done, and a horse got on the right of way of the railway, as did
the horse in question, where there was no proper highway eross

ing, then the defendants would be liable

ther it belonged to
the plaintift or some other person. The defendants could have
protected themselves by complying with the Railway Aet. Hav
ng omitted to do what the statute vequives the defendants are
liable under see. 427, sub-see, (2

I would dismiss the appeal

Lppeal allowed

CAMPBELL v. NORTHERN CROWN BANK

! oba ( ] H v cJ. N Riel 1" 'a
1J.\ et 13 19114

DAMAGES (8 T J—200) —DErENTION o) ) PROPERTY —\ !
FIVE AND SPECIAL DAMAGE i

T an action of detinne the plaintith, thongh <u i main

s=1 is not entitled to vindic ' " 1 o ¢ 1 |
damnges unless elaimed by his pleadin

Areear from the judgment of His Honour Judge Mickle of

County Court in plaintift’s favour

MAN

Hagkart. J.A
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The action was brought for the return of a mare which had
been seized by the defendant and for damages for plaintiff’s
having been deprived of the use of the horse. The defence set
up was that the horse was under seizare at the time it was sold
to the plaintitt and the lien note under which it was seized was
in the possession of one E. A, Burbank for colleetion. Dafen-
dant also held a chattel mortgage on the horse and seized under
the same. The lien note had been paid in full by the defendant
The case was tried before a jury which brought in a verdiet
for the plaintift for the return of the mare and damages for
F£3.50 for each working day from January 8 to April 7, making
$266 in all.

The appeal was allowed in part.

A. B, Hudson, for the defendant.
H. F. Maulson, K.C',, for the plaintiff,

The judgment of the Court was delivered by

Cameron, A In this case the damages in an action of
detinue in the County Court, tried at Rossburn, hefore Ilis
Honour Judge Mickle, were fixed by the jury at $3.50 for each

working day from January 8 to April 7, $266 in all.  No special

damage is alleged and therefore none is recoverable. Bullen &

<, poood s Odgers on Pleading (8th ed.), 196 :—

Special dama may be given besides the value of the goods, if such

damages have been sustained, and are not too remote and are claimed in

the statement of cluim.  Vindietive damages eannot be awarded in an ae
tion of trover or detinue: Halsbury's Laws of England, vol. 27, p, 900,
Mr. Maulson for the plaintiff, did not attempt to uphold the
verdiet on the ground that it was given for special damage, hut
on the ground that they were vindietive or punitive in char
acter.  This ground, however, is plainly not justified hy auth
ority. He alleged that the proceedings in the first action of re-
plevin by the bank were, on their face, beyond the jurisdiction
of the County Court. But those proceedings were never im-
peached and still stand.  The verdiet for the return of the horse
must remain, but that for damages must be set aside, and a ver-

diet for $10 substituted therefor. The appeal must, in my op-
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informed of what was taken down in the depositions: but if use is
to be made of the latter to econtradict him the original deposition
should be produced.

Wirsesses (8 154 ) —CONTRADICTION ON IMMATERIAL MATTER,

Where the accused giving evidence on his own behalf in a eriminal
trial is asked, in the course of his erossexamination as to some
previons offence about some irrelevant faet, the Crown is bhound by
his answer and cannot tender testimony in contradiction thereof,
(Per Galliher, J.A)

K Wuma, 17 Can, Cr, Cas, 285, 22 O,LR, 227, approved |

CriMiNaL appeal on a case stated by Murphy, J

The convietion was affirmed, MePumares, JoAL dissenting.

Wacintyre, for prisoner,
H. W, k. Moore, for the Crown,

MacooNarp, WA I conenr with the judgment of my

learned brother Irvina,

IrvinG, J.A - The guestions involved come hefore us on a
case stated by the Honourable Mr, Justice Murphy, before
whom, sitting at Clinton, B.C., the aceused was brought for
trial on October 16, 1913, upon a charge of murder alleged to
have been committed at Burns Lake, on the Grand Trunk Paci
fie Railway line of construetion, on July 29, 1913,

An inquest was held upon the body of the deceased at which
the acensed attended and gave evidenee,  Afterwards he was
brought before a magistrate and committed for trial. He, in
the meantime, was in custody in the provineial gaol at New
Westminster,

At Clinton, on the opening of the assize, Mr. Macintyre, at
the request of the learned Judge, undertook to aet as prisoner’s
counsel.

e was then informed by the counsel for the Crown of two
things

Ist. That the depositions taken at the inquest had not heen

sived from the coroner, and

2nd. That the Crown intended to give in evidenee the testi
wony of the two men Ray Olson and Joseph Sarvent, who had
not been examined at the preliminary hearing before the magis

trate. At the same time a copy of a letter written by Constabl
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Melnnes—the constable stationed in the vieinity of Burns Lak

containing a resumdé of the evidence which wounld probably
he given by the two men, was handed to Mr. Macinty v

Mr. Macintyre thercupon applied to the Judge for a post
ponement of the trial, and the first question submitted to us is
was the accused entitled to a traverse of the trial to the spring
.., the next) assizes! which would mean a postponcment for
some six or seven months,  His counsel elaimed that he was
taken by surprise by the introduetion of this new evidenee, and
he asked that he might be given a hetter opportunity of obtain
ing evidence in answer to that which would be given by these
two men

The postponement of the trial of a eriminal charge is always
a matter of anxiety to a Judge—so much ean be Laid in almost
every case for and against the motion, whether the application
is by the Crown or by the prisoner

The prineiple upon which a Court proceeds in putting off a
trial were very fully considered in the ease of K.ov. D'Eo
1764), 1 Wm. Blackstone 510, 3 Burr. 1513, 96 Eng. R. 205
where an information was filed, cr officio, against the defendant
for a libel on the French Ambassador. In that ease it was laid
down by Lord Mansficld that no erime was so great, and no
proceedings so instantancous, but that, upon sufficient grounds
the trial may be put off; hut to grant a postponement of a trial

on the ground of absence of witnesses three conditions are neces

sary, Ist, the Court must he satisfied that the absent witnesses
are material witnesses in the ease; 2nd, it must be shewn that
the party applying has been guilty of no laches or negleet in
omitting to endeavour to procure the attendanee of these wit
nesses: and 3rd, the Court must he satisfied that there is a
reasonable expeetation that the witnesses can be procured at
the future time at which it is prayed to put off the trial

The application should be made after plea pleaded, and al
though in an ordinary case an affidavit in common form is

sufficient, yet wh from the nature of the case, or from th

affidavit on the opposite side, the Court has reason to suspect
thet the application is not made bona fide for the purpose of

obtaining material evidenee, hut merely for delay, the Court

191 it
B.C }
LY

A i
1914 ¥

b}

REx )

Moy

1 1A '




192 Domixiox Law Rerorrs. (18 D.LR.

will examine particularly into the grounds for the application ;

and it will require to be satisfied, specially, by affidavit, firstly,

[ 8

1914 that the persons are material witnesses, which must he sworn

REX to positively, and not merely on belief ; secondly, that there has |
e. been no negleet in omitting to apply to them, and endeavouring

My,

to procure their attendanee; and thirdly, that there is a rea
v A conable expectation of counsel being able to procure their at
tendanee at the future date, if granted: 3 Burr. 1514-5.

But, notwithstanding these requirements, it is the constant
practice at the Old Bailey not to put off trials for the absene
of witnesses to character only, on account of the facility of
making such applications in delay of justice: per Lawrenee, .
in Ker v, Jones (1806), 8 East. 31, at 34, 103 Eng. R. 256, at
257.

No affidavit was filed or sworn in the case now before us
We are told that the learned Judge dispensed with the making
of an affidavit, and agreed to aceept the representation of pri
soner’s counsel. It is to be regretted that there should be any
departure from the established practice—established in 1764
(if not before) and continuned until this day—on so delicat
and important a matter as the postponing of a eriminal trial
on so grave a charge.  We have, however, the representations of
the prisoner’s counsel set out in the stated ease. They are con
tained in the following extraet

Mr. Macintyre, counsel for the accused, thereupon asked for a tra

verse until the following assizes upon the grounds that the memorandun
than an

inst the acensed and much strov

wis evidenee direetly

given at the preliminary; that these men were in the neighbourhood .
the time the alleged offence was committed, that there was no reason wh

their evidence might not have been given at the preliminary and bein

offered now it was impossible for cused to prepare to meet their

testimony by enquiring into their antecedents and the reason

evidence had not been given at the preliminary and was now being given

that the accvsed had no means and was unable in any ease to have pre

pared his defence: that he was a stranger in the provinee and Jiad e
ineareerated in Westminster sinee his preliminary; that whilst in West

minster he had sent word to Vancouver to obtain the services of a lawy

but, apparently, the message miscarried, and that from the very natu

b
s 1 of the evidence proposed to be given, it was clear that he ought to hav

time to prepare to meet it.

S—
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These representations and statements, if they were em
hodied in an affidavit, would fall far short of the special affi
davit required by the established praeti In particular ther
is no assertion that the evidence whieh he hoped to obtain would
he available in May, 1914

Again, the foundation of his application is not that he now
knows of eertain material witnesses, but that he wishes to en
quire into the antecedents of Olson and Sargent

In the ease Regina v. Johuson (18470, 2 Car. & K. 354, this
same ground was put forward, There the witnesses who had
not heen examined at the preliminary examination were to i
called, in order to shew previous attempts on the part of the

accused, who was charged with poisoning, of a kind similar to

that charged in the indietment \lderson, B, said
Fhis appears to me to be an entirely new applieation.  Suppose that the
I was to be postponed, and that the proseentors we t scover fresh
evidenee before the next assizes, is it again to be postponed I cannot

is a suflicient ground for postponing the trial

His Lordship, nevertheless, consulted with Rolfe, B. (afte
vards Lord Cranworth), and ultimately refused the applica
tion. This seems to me very weighty authority as to the insuffi
ieney of the grounds put forward by the prisoner’s counsel
for postponing the trial at all

But, although Mr. Justice Murphy was unwilling to post
pone the trial till the spring, he intimated that he was willing
to allow the case to stand over for about two weeks, that is, until
¢ Vernon assizes, but this the prisoner’s counsel deelined, as
owing to his other engagements, it would he impossible for him
to give, in the proposed interval, any attention to the prepara
tion of the defence

The case continues

And he intimated that, unless the ad e granted until t

pring assizes, the trial might as well go And the trial accordingly

roceeded,

In these cireumstances T am of opinion that, assuming that
this is a question of law within the meaning of see. 1014 of th
Code, it must be answered in the affirmative and against th

prisoner

1318 n.LR
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Before parting with the matter dealt with in the first gues
tion, | would like to say that, in my opinion, the question is
not one that can or should he reserved under see. 1014, Riddell
J., expressed the same view in Rer v, Blythe (1909, 15 Can
Cr, Cas. 224, 19 Ont, LR, at p. 389, and although an appeal
was taken from his deeision, this point was not guestioned by
the prisoner’s connsel

In . v. Lewis (1909), 78 LJLK.B

diseretion of a Judge in discharging a jury was not a ques

2, it was held that the

tion of law for the Court of Appeal to deal with
In . v. Hughes (1910), 344, 17 Can. Cr. Cas

150, the indietment contained two counts,  According to the

report of the procecdings at the trial, no request was mad

for separate trials, but it was stated in argument that sueh

a request had been made. Maelaren, J AL, said

Asstuming that the vequest was made it was, under see. 857, a matter

for the diseretion of the trial Judge. We have no right to review that dis

eretion, or to substitute on ourt are limited

own for it Appeals to this
to questions of law
Mevedith, J AL, said

It is) a question of procedure rather than law

He then in the result adds

If the gquestion is not one of law, there was no power to reserve it

The other three judges coneurred

It is a matter of proeedure, and rests largely in the dis
erction of the trial Judge. It was not matter (under the old
practice) that would appear on the return to a writ of errm
nor would it have heen dealt with by the Court of Crown Cases
Reserved, which Court had power under 11 and 12 Viet, ¢h
T8, to consider “any question of law.”  Sir James Fitzjames
Stephen in his Digest of the Law of Criminal Procedure, sayvs
p. 199

Sueh questions may not relate to irregularities of practice which ma
constitute a mistrial

There is high authority (Abbott, ('.1.), in delivering the
\S

opinion of the Judges in The Queen’s ease «(1820), 2 Bro

Bing. 284 at 315, 129 Eng. R, 976 at 988, for saying
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2 ade a determination of the Judge as to allowing et
1l nt a question of law hiel be revie
ad In connection with the stat nt of t vl t I
thit 1 s I Hhie OHrse o« 1 1 1 t the prism rs onns
mtin | that | on sk Tor s | it s to 0
ved that the applicat nd refn 0 postpor i
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“ relevant thereto, but all questions tending (1) to test his means
L of knowled opportunities of observation, reasons for re
. tion and belief, and powers of memory, pereeption and jud
ent:or (2) to expose the errors, omissions, contradictions and
tnprobabilities in his testimony : or Voto impeach his eredi
woattacking his charvacter, antecedents, associations, and mods
of Iifes and in particular, by eliciting (a) that he has le
t previous statements ineonsistent with his present testunony ; oi

by that he is biassed or partis
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In Rex v. D’Aoust (1902), 3 O.L.R 3, at 655 & 626, 5 Can

107, at 410 & 411, on a case reserved, where prisoner,

aceused of robbery, had been eross-cxamined as to a number
of previous convictions, Armonr, C.1.0., pointed out the differ
ence hetween our Aet and the English, and said:

Nor is there any other provision limiting in any way the ¢ross-examin

a witness in his

with an offence who hecome

ation of a person charge

own behalf,

Osler, J.AL, said:
When he (the prisoner) does so, he puts himself forward as a evedibl
person, amd, exeept in so far as he may be shielded by s tutory pro

rds lia

toction, he is in the same situation as any other witne

Lility to and extent of erossexamination

The other three Judges, Maclennan, Moss, and Garrow, ..
AL, concurred.

Section 12 permits a witness to be questioned as to whether

he has been convieted of any offence: and to prove it, if denied
even though the convietion is altogether irrelevant to the mat
ter in issue: Ward v, Sinficld, 49 1.J.C.P. 696, at 697,

The second guestion should, in my opinion, be answered in
the affirmative. 1 express no opinion as to the propricty ol
those questions, but I take advantage of the occasion to quot
what was said by Lord Mersey in the Titanic Investigation

Aceordiy widen

to warrant

the practice of the English Bar, unless there is

oss imputation being my counsel should not mak

|'|I"|I"||.

It was pressed upon us that this cross-examination pr
Judiced the prisoner in the eyes of the jury. It may be well to
point out that we have to deal with questions of law, and th
auestion of “‘substantial wrong™ does not arise unless and
until it is shewn that there was some error in law.

The third question, which is,

3. Was I right in permitting the aceused to be erossexamined on
alleged testimony at the inguest in the absence of the original dep
tions?
must also be answered in the affirmative.  See see. 16 of th
Evidence Aet, RS.B.C. 1911, eh. 78, This is a reproduetio
of Tmp. Stat. 28 & 20 Viet. eh. 18, see. 5. Under this section

vitness may be asked whether he has said a certain thing or
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not at the inguest He has no right to ask before answering

that e wants to see or hear what has been taken down in the

wsitions.  If, however, the matter is earried further, and
tiie document is to be used for the purpose of contradieting him,

then it must he produced

Makmin, J.A Three questions are stated for our con
sideration, and I answer them thus

Q. 1. In the negative, and to determine it I must first pass
ipon the contention of the Crown that it is not open to thi

Court to review the diseretion of the learned trial Ja

s submitted to be absolute, a

tis further suggested that his
decision in the exercise of his diseretion on the facts hefor
s one of faet, and not one of law, a1 therefore, cannot I
rved under see. 1014 I'o elear the ground, 1 deal with thi
itter point first, and after mature refleetion have 1
onclusion that it cannot be sustained. It is the duty of 1
il Judge to first find the facts upon which his diseretion \
grounded, or as the Court of King's DBenel \pp sid
1t it, unanimously n K.v. Forticy 1903 7 Can. Cr. Cas

7T, at 420

The facts of t \ found
Is constituted the trier of the faet ind the guestio fla

ledd in all eases by the Jud

Having then found the faets, as to which he is on an appli

I
ention of this kind, the sold constituted trier he pro s to
ive a decision thercon, in other words, he exercises his dis
erction. There is, in my opinion, no distinetion in prineiple b

tween this diseretion and any other ruling that a Judge has to

ive upon faets found by himself o

by a jury; the application
of the Judge’s mind to facts as found, in order to give a ruling

gal

thercon, is just as much a question of law, or at least I
practice founded upon faets, in the one case as in the other
because, as Lord Chaneellor Halshury said, in Sharpe v. Wake
Id, [1891] A.C. 173, at 179,
iseretion” means, when it is said that something is to be done within
¢ diseretion of the authorities, that that something is to be done a
cording to the rules of reason and justice, not aceording to private op
nion; according to law, and not humour It is to be, not arbitrary

ue, and fanciful, but legal and regular
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B.C There are undoubtedly eases in which the diseretion has heen
(A held to be absolute, cither npon a statute or e necessitate v,
1014 but, even in those eases, the Conrt appealed to must look to see
REX that there are facts which supply a foundation for the exereise

M |\w.||||x ) .
-~ the right to exereise the diseretion because that vight conld only
M LA

of the diseretion, because, iff sneh facts do not exist, neither does

be invoked by the oceurrence of the faets.  This, for example,
is recognized in magistrates’ cases, in one of which, . v, Evans
18000, 5 0P 471, Lord Chiet Justice Coleridge said :

It is true that there is a rule this Court that the diseretion of

magistrates is not to be interfered with, so long as that diseretion is

based on fitting materials

and applying that expression to the facts, the Court held that

We think he cmagistrate has exercised this power of adjournment
unreasonably. and that e onght pow at onee to proceed with the hearing
Some examples of absolute diseretion are (1) the right of

a Judge to relax the general rule of evidenee, and allow the
Crown to give further evidenee after the elose of the prisoner’s
case: .y, Wong On (1904), 8 Can, Cr, Cas. 423, 10 B.C.R. 555
also to allow leading questions—~Lauder v, Lauder (18550, 5
Teo Culi 29, at 38, an unanimous decision of the lrish Common
Pleas cn bane, and approved in Ex Parte Bottomley (1909), 2
K., 14, 21, and see also Ohlsen v, Toreero (1874), LR, 10 Ch
127, and of . Bov, Crippen, (19110 1 KB 49, on another point
of evidence: (20 the determination of the hostility of a wit

ness, Lo inease the witness shall, in‘the opinion of the Judg

prove adverse,”” beeanse the Judge’s diseretion must be prin

cipally, if not wholly, guided by the witness's behaviour and

language in the witness-hox " Rice v. Howard (1886), 16
Q.B.D. 681: (3) the granting of a view under see. 958 of the
Criminal Code: (4) the discharging of the jury after disagred

ment and postponing the trial “*on such terms as justice may

require”” under see. 960 Crim. Code, which diseretion hy sub

see. 200t is deelared that **it shall not he lawful for any Court

to review, " differing, in this respect, from the right to dis

for disobedience and postpone under the preceding see
subesee. 30 (5) the discharging of the jury without giving a

verdiet heeause of the illness or drunkenness of one of them, ot
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wen otherwis . v. Cha wortl 1861 31 L.J.M.( 25, eitin B.C
ret t p. 47, the highly commended judgment of Crampton, 1., of . A
b See the Irish Court of Queen’s Beneh in I Comway (1845, 7 U]
Clst le. LR, 149, and & Liu 1909), T8 LK., 722; (6) the |
loes keeping of the jury together under see. 945, sub-see. 35 and
mly 7)1 should think, the admission of the unsworn evidenee of ‘
ple children under s 1003 '« S 16 of the Can, Evid i
(s ence Aet herehy the matte i the opinion of th
Court or Justices, et which s the san NPression s was
I to confer an absolute diseretion in my second illustration
observe that the Court of Appeal in Ontario in B, v, Ara
nag 1907 12 Can. ( ( H, 15 OLR. 47, did in faet
o eV I this dis ton, « reised strate oubt s In
" 1se no objeetion was taken, and the on in K Hou
h is particula pplicable to the | our ol «
0 1 s not hrought to the attention of the Conrt
I‘-‘” i tl ‘ it ban 1Isa e o | ! ist A
( wlicial practice tl ha tnder consideration 0
g to Charlesworth's case, 21 LJIM.C. 31 at p. 40, also it
Lowis se, 18 LU, 722, 0t s said, inferentiall t least
v the Court of Criminal Appe to one of L thon hie
Court could not review the diseretion there o reised as had
bheen held to be an absolute one depending upon necess
herefore no legal ohjeetion could be taken to it
[ have given some examples of diseretions that will not
reviewed, but it is not difficult to instance some ¢ lay ones
hich will bhe—vi 1) the admission of dying d rations
2y of confessions }1oof statements made by females in rap
and kindred offences: and b amendments, as provided b
see, 800, sub-see. 3 of the Criminal Code, expressly giving an ¥
appeal.  The first three of these have been reviewed frequently
by this Court, as a matter of course, though i each of them th *
trial Judge has first had to find the faets and then exereise his
diseretion in the form of a deeision to admit or rejeet the evid
nee betore it could go to the jury, or bhe considered by himsell 4
i discharging equivalent funetions: and it is obvious that i
the matter were determined finally by the way in which he
ound the faets, then there was nothing more in it than a puré
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B.C question of fact which this Court, admittedly, could not have re-
C.A. viewed. R, v. Woods (1897), 2 Can, Cr. Cas. 159, 5 B.C.R. 585;
1914 and K. v, Lowie (1903), 7 Can, Cr. Cas, 347, 10 B.C.R. 1 (and
REx ef. R, v. Spuzzum (1906), 12 Can, Cr. Cas, 287, 12 B.C R. 291

e are illustrations of the first: K. v, Lai Ping (1904), 8 Can. Cr.

Moyt _ -
Cas, 467, 11 B.CLR, 102; 2nd R. v. Bruce (1907), 12 Can. Cr

Cas, 275, 13 B.C.R. 1 (and ¢f, B. v. Viaw (1898), 7 Que. K.B.

Martin, LA,

362, 2 Can, Cr, Cas, 540) of the seeond ; and K. v. MeGivney, 15
D.LLR. 550, 22 Can, Cr. Cas. 222, in which we gave judgment
on the first day of this term, of the third.

In B, v. Davis, 16 DLR. 149, 22 Can, Cr. Cas. 431, which we
also decided this term, it was not snggested by either counsel
that we conld not review the diseretion exereised by a trial
Judge in refusing to order a separate trial under see. 857

In the light of the foregoing | find myself wholly unahble to
reach the conelusion that we must refuse to entertain the pre-
sent application to review what was done on the motion to post-
pone the trial,  1f I could hring myself to take the view that
it was a question of fact and not of law, 1 should have to refuse,
hut, on the authorities, it is clearly not a question of faet, and
to say that it has been held to be a question of legal practice
(apart from the holding I have eited that it is one of law) is
only another way of saving it is in one sense one of law, he
cause, though there is a technical distinetion between rules of
practice and of law, ¢.g., as in that rule of practice requiring
a Jury to be instructed not to conviet on the unconfirmed testi
mony of an accomplice, which has become such a part of the es
tablished procedure in eriminal trials that a Judge **is blame
able if he departs from™ it (to use Mr. Justice Blackburn’s
words in Charlesworth’s case, 31 LWM.C 25 at 42), yet
there is no essential distinetion.  And T am fortified in this view
by the case of K&, v. Wade (1825), 1 Moo. C.C. 86, wherein th

Judges of England sitting to hear a Crown case reserved by
Mr, Justice Bayley, reviewed the diseretion he had exereised
in discharging a jury therehy, in effect, postponing the trial,

so that a witness might receive instruetion upon the natur

of an oath, before the next assizes, and deelared the trial Judge's

action *‘improper,”” which could only have been done if the
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matter were one of law, hecause no questions of facet were re
served for or entertained hy that Court.  And in R. v, Conway,
T Ir. LR 149, it was expressly decided by Pennafather, C.J.,
and Burton, and Perrin, J.J., that the diseretion was reviewable,
see pp. 165, 187, 190-1, 193: and while both these decisions
may, in some respeets more or less conflict with later ones, yet
they establish what was never questioned, viz, that the re
view was essentially a question of law,  And, finally, T ecite
our own decision in K. v. Lai Ping, 8 Can. Cr. Cas, 467, 11 B
C.R. 102, upon objection taken by the Crown, wherein the Court
consisting of four Judges) held that

the question as to whether the trial Judge was right in coming to the

conclusion that the confession was voluntary is a question of law and ean

be reserved as sueh

p. 106, The headnote of the case (11 B.C.R. 102) is incorreet
the ruling heing given in the form of a query, whereas only
one of the four judges expressed doubt upon the subject

I shall, therefore, with all deference to other opinions, ven
ture to continue to hold the opinion that within the true mean
ing of see. 1014, it at least partakes of and contains the ele
ments of a “question of law™ until T am corrceted by a higher
tribunal

I conceive our duty to be (a) in cases which are not re
viewable to see if there is a foundation for the exercise of the
right as already explained: and (b) in eases which are, to con
sider the matter on the facts as found and ecertified to us by
the trial Juc

we have no jurisdietion to find the faets our
selves as that would be to usurp his function and to give an
appeal on faet, which is prohibited, except in certain specified
cases, o.4., sees, 1012 and 1021,

As pointed out in R, v. Spintlum, 15 D.LR. 778, 22 Can. C'r,
Cas. 483, which we decided last term, a diseretion of this kind
must only be “‘reviewed with great care.”  We were referrved
to the Quebee case of MeCraw v. The King (1907), 13 Can. (r
Cas, 337, but it is of no assistanee as the point was not reserved
or raised, and it is stated at p. 340, that the Judge acted hy
consent and speeially fixed the hearing in the same way. But,
fortunately, I have found a decision of the Court of Appeal in

B.C.

C.A
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Muerviinn
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Nackville West v, The Attorney-General (1910), 128 1LT.N.S.

. which settles the matter, and shews what

265, 26 Times LR,
our duty is in an application to postpone a trial under the
English, and our rule 455, as follows:

ts of justice,

he dudge may, if he think it expedient for the inter

postpone or adjonrn a trial for such time, and to sueh place, and upon such

terms (if any) as he shall think fit.

I pause here to say that these essential expressions on dis-
eretion are very similar to those in see. 884 C.C., relating to
change of venue which were considered in the Spintlum case,
[8. v. Npintlum, 15 DR, T78] and arve, apparvently, unfet

tered powers, yet in the Seckville West ease, 128 LUT.N.S, 2

it was held that the Court of Appeal had the power to in
terfere with the diseretion, but

it would only be in the most extraordinary cirenmstances that an appli
s as to the conduet of th

ation to review the decision of the learned Judg
business of his own Court could sueeeed: that the only case in which the
Conrt of Appeal would so interfere would be if satisfied that the decision
s sueh that, notwithstanding any exercise by the learned Judge of the
power of control which he would have over the action when it came on
for trial, justice did not vesult and he had failed to see that such would
be the effect of his decision
Taking, as | must, this declaration of the law as my guide, 1
now consider the learned Judge’s action,  The facts in brie
are, that after the grand jury had brought in a true bill on
Monday, October 13 (which by an admitted elerieal error is
given in the case as the 15th) the present appellant’s counsel,
Mr. Macintyre, at the rvequest of the Court on that day was
wvood enough to undertake the defenee of the aceused.  He then
was told that two of the Crown’s witnesses, Sarvent and Ohlson
whose names, were, it is admitted, on the back of the indiet
ment, had not heen called at the preliminary inquiry, as their
evidencee had not then been obtained by the Crown, and realiz
ing, from the minute of their proposed evidence that was given
him by the Crown counsel, that said evidence wonld tell strongly
against his client, he applied for a postponement of the trial
till the next assizes (in the spring) on three grounds: (1) that
the aceused, who had been in eustody at the Coast from the time

he was committed for trial, was taken by surprise; and (2)
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B C nesses not on the back of that indietment (though undue stress
C. A should not be laid upon this last fact in the case at bar) and,
191 if T am called upon to say so, I consider them appropriate to
REX the case he had in hand, but they furnish no ground for over-

-

turning the dis

T s, retion herein exereised. It may be said that

L. - - the learned Judge herein has himself shewn that he doubted
e the exercise of his diseretion by reserving a case on the point,
which he ought not to have done had he been free from doubt,
but on mature reflection, 1 think that he may well be deemed to
have taken the course he did, not from any doubt of the pro-
priety of his own act but because he did not in a capital case
wish to deprive the condemned man of the henefit of having
the matter reviewed by a higher tribunal, which would have a
much better opportunity of arriving at a proper conclusion

upon further argument and consultation of authorities no

available on cireuit in Cariboo, and, in my opinion, if it is pro-

per for me to say so, he did wisely, as this sibjeet of the re-

view of judicial diseretion in eriminal eases is a difficult one
which has occasioned me much labour and research, and I have
gone into it at this length because of the importance of it and
the strange lack of much direet authority thereupon. We have
no decision of this Court which assists us, the two reported
cases, K. v. Morgan (1893), 2 B.C.R. 329, and R. v. Gordon
(1898), 2 Can. Cr. Cas. 41, 6 B.C.R. 160, being quite dis
similar. 1 ean only say that the result of my repeated con
sideration of the faets hefore the learned Judge is that 1 find
mysell quite unable to say that there are here those extraordin-
ary cireumstances as required by the Court of Appeal in Eng
land, supra, which would justify our interference with the dis

erction in question, even after making due allowanee for the
fact that in a capital case 1 should personally be inclined to
construe the rule as mueh as possible in favour of the aceused.
By the statute, the learned Judge was vested with a large dis
eretion, entailing a like responsibility upon his shoulders, and
{ I shall conclude with the words of Lord Chief Justice (ock
*.:_ burn in R. v. Charlesworth, 31 LJM.C. 25, at 33, “far be it
' from me to say that he acted wrongly.”
Questions 2 and 3 [ answer in the affirmative, but though I
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have no doubt about the striet lewal right of the Crown counsel
to ask the questions complained of, vet I feel hound to say
that, as a matter of forensic propriety, the question put to the

the murder of fifteen men

acensed concerning his complicity i
whose corpses were found in the spring after the snow dis
appeared seems difficult to justify, whatever the instructions to
counsel may have been, seeing that it was admitted by said
counsel that if the aceused had been indieted for that offence
he had, nevertheless, heen acquitted,  The necessity for asking
such a question in such, in my long experienee, unpreeedented
cirenmstances, is not apparent from the record, and it is Jifh
cult to imagine how the necessity could have arisen for asking
it from a man who was admittedly innocent of the damaging

imputation earried by it.  While we have to aceept the state

ment of counsel as to what is necessary in the conduet of his
cases, yet the responsibility of asking sueh a question as this is
so heavy that he should be prepared with a satisfactory ex

planation in case his action is challenged

The result is that, in my opinion, all the questions should

he answered in favour of the Crown, and the eonvietion sus

tained
GaLviner, J. A I conenr in the judgment of my learned
hrother Irving, and | merely wish to mention one ease in view

of some authorities that were handed in to us yesterday by
Mr. Macintyre on the second question, and also a point in the

same connection that was raised in the hearing hefore us: Nex

Wuma (1910), reported in 22 OLR. 227, 17 Can. Cr, Cas
285 (the unanimous judgment of the Court of Appeal of On
tario), and was on the point that, where the witness as here
the aceused) is asked in eross-examination about some irre-
levant fact that is not directly connected with the issue as to
his having committed some previous offence, the Crown is
hound by his answer and cannot produee witnesses to contra
diet him. As to the right to ask such a question there is a dif
ference between the English law and the law in that respeet

as it is in Canada.

Galliber, T.A,




T A S = T e i

M

206

B.C
C.A
1914
Rex
v
MU

1" 1

(dissenting)

A

Doaizion Law Rerorrs 18 D.LR.

MePuaes, J.A In proeceding to consider the ease re
served for consideration I propose to deal with questions 2 and

3 before taking up the consideration of question 1

Q. 2. Was 1 right in permitting the counsel for the Crown to ask the
aceused if he had been charged with or committed the offences referved to
in the above questions

The questions referred to follow,

In his eross-examination the counsel for the Crown asked
the accused, who took the stand on his own bhehalf, the following

questions :

Q. Do you know a bartender named Harey James A, Yos, sir,

o Do you remember trying to hold a saloon up where he was at in
Seattie, a saloon helonging to Jamison & MeFarland A. No, =it

Q. He Taid you out with a hottle A. No, sir.

Q. Don’t you remember that A, No, sir, that was not me, there aint
a man in the world ean say so

Q. Do you remember being in Taft A | onever was in Taft in my
life,

Q. Now be careful, just think a moment \. No, sir, never,

Q.1 eannot from memory—1 forget the exaet year, but this will recall

it to mind,  One spring in Taft, a few vears ago, when the railvoad

i
struction was in full bloom, and the snow went ofl in the spring, fourteen
or fifteen corpses were uncovered, men that had been Killed in the winter
and n

me knew about it

woweren't you one of the men that were in
dicted for Killing those men \. No, sir

Q. Weren't you indicted and tried and acquitted? A, No, sir, thers
IS 1O man can say so,

Wr., Macintyre In the case of a prisoner, the moment

he '8 into

the box, it is well known he puts himself at the merey of the Crown, cer
tainly the Crown counsel ought to have some instruetions; that man has
simply sworn he was never indicted

I'ng Covrt:—1 don’t think 1 can stop it

The law of England differs from the law of Canada in this
respeet, that in England the accused, if he gives evidenee, can
not be asked any question tending to shew that he has com-
mitted or been convieted of, or been charged with, any offence

other than that he is then charged with, or is of bad character,

unless it is admissible evidence to shew that he is guilty of the
offence then charged, or he has personally, or hy his advocate,
asked questions of the witnesses for the proseeution to establish
his own charaeter, or given evidence of his good character, or

the defenee is such as to involve imputations on the character
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of the witnesses for the proseention Criminal Evide \et B C
1898, 61 & 62 Viet, ¢h, 36 C. A J
The Canada Evidence Aet, see. 12, reads as follows )
12, Questioning the tness as t 1 heer
oflence A witness may be question s to whether In T
vieted of any offence, and, upon hein n il t Nies ’
fact or refuses to answer, 1t pposite § WAy proy " eot 1 |
2. The convietion may be proved by producin
" L certiicate containin o suhstan el Heet ] mittin 1
formal Py I the tmer " ] 1 i
Wence, or a | ! mma t i \
upon summary conviction purporting o signed the {
Court or other oflicer h ng t « f I t (
the convietion, if v ) ' .
\ tion I summary wi cturned "
by proof of identity a6 Viet 20 WS
It was held in The King v. D" Aoust 11902 y Clan, Cas
07 (Court of Appeal for Ontario that an aceused e
examined as a witness on his own hehall h FOSS-eX n
as to whether he has heen previonsly convieted of an indietabl
offence, whether or not the charge upon which he is heing t
sets ont the fact of previous convietion, and althougl
evidence of good charvacter had been adduced for the defene
it heing held that the question is relevant to the issue as atfeet
ng the eredibility of the aceused as a witness

Osler, J.AL, in the D' Aoust case, deaws attention to the di
ference between the Tmperial Criminal Evidenee Aet, 1895, and
the Canada Evidence Aect, 18093, and its amendments, 61 Viet

che 53, and 1 Edw. VIL eh. 36, and at p. 411 said

Phe vight, and if sueh it ean | e, ivilege of t ween
now is to tender himself as a wity When e " ' puts hims
forward as a eredible person, and ey in so far as he may be shield
1 some statutor protection, he is in t mn situation as an ¢
witness as regards lHability to and extent of eross-examination
It will, however, be observed that the questions put by the 4
Crown counsel were not questions diveeted to any previous con
vietions, but to, in the one case, the alleged attempt to rob in a
saloon, and, in the other, his acquittal, not convietion, upon an N

indietment  for murder,
Were it not for the very high authority of the Conrt of Ap

peal for Ontario, and in view of the proper ethical rules that
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B.C. should govern counsel, and also considering the very loose way
C.A the questions were put by Crown counsel, indicating, especially
1914 in the reference to the murder charge, the absence of any pre-
];,§ cise or definite instruetions, or any well-founded knowledge of

"

Moy . ;
—_ improper, and should not have been asked-—they certainly had

M PEilps, TLA . . s . .
Jsenting) he tendeney to prejudicing the aceused. The question having

the oceurrences, my opinion would be that the questions were

relation to the murder charge was revolting in its nature, and
carries condemnation on its face, as the form in which it
is put is not that he was convieted, but indicted, tried and
acquitted ; therefore the aceused was innoeent, and the effeet

could only be to prejudice the aceused in the minds of the jury,

that although acquitted, he may have been, nevertheless, guilty

of a erime which eries to heaven, and the aceused went ““un
whipp'd of justice.”

In the ease of The King v. Pollard (1909), 15 Can, Cr. Cas
74 (Court of Appeal for Ontario), it was held that a single
prior aet of the like eriminal nature as the subjeet of the charge,
but not connected therewith, is not evidence proving the erim
inal intent of the aet charged; in that case the Crown intro-
dueed evidenee in reply to the denial of the accused of a prior
offence, and a new trial was ordered-—here, of course, no error
of ‘that nature took place.

Osler, J.A., in the Pollard case, at pp. 81-82, said :

I entirely agree with the observation ot Kennedy, J., in the passag
where he says (The King v. Bond, [1906] 2 K.B, 389), at p. 308 I
as is plain we have to recognize the existence of certain cireumstanees in
which justice eannot be attained at the trinl without a diselosure of
prior offences, the utmost vigilance at least should be maintained in re

strieting the number of such e

es, and in seeing that the general rule ol
dand™ (recognized as he points out by the L

the eriminal law of

lature in creating exeeptions to it) “which™ (to the eredit, in my

inion, of £ s offences, is not hroken

plish justice) “excludes evidence of pri

or frittered away by the ereation of novel and anomalous exceptions.”

In the very recent e

cof Rer v Bridgewaler, [1905] 1
KB 131, that was a Crown case reserved, and eame before o
Court composed of Lord Alverstone, C.J.,, Lawrence, Kennedy,
Ridley, and Channell, JJ., the prisoner was arrested in pos
| session of stolen property, and said in answer to the ch:

that he was aeting under instructions from a detective, and at
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the trial at quarter sessions the detective was eross-examined
as to whether he had not employed the prisoner as an informer.
It was held that the nature or conduet of the defence was not
stich as to involve imputations on the character of the wit
nesses for the prosecution under see, 1, sub-see. (f), (i) of the
Criminal Evidence Aet, 1895, 50 as to render the prisoner liable
to be eross-examined as to previous convietions,

The Bridgowater case, [1905] 1 K.13. 131, was considered in
R. v. Hurd (1913), 10 D.L.R. 475, 23 W.L.R. 812, 21 Can. Cr
Cas, 98, a prosecution for theft: the accused was asked ques
tions upon eross-examination by counsel for the Crown relat-
ing to money which had been lost in sleeping cars on other
occasions when he had been, as suggested, in sueh ears—the
questions were not objected to and were answered by the ae

S

cused, who denied all knowledge of sueh losses.  The Crown,
in this case, made no attempt to prove the facts suggested
The trial Judge directed the jury to disregard these questions
and answers, and any inferences suggested by them (which was
not done in the case now being considered It was held that
full justice was done to the acensed by the trial Judge’s diree
tion, and it was his duty to give such direetion, independently
of whether the questions were properly asked or not, and it was
not necessary to decide whether they were properly asked

In this case, counsel for the Crown contends that the con
" the

duet of the defenee involves imputations on the character o
witnesses for the prosceution. Upon reading the whole of the
evidenee 1 cannot so hold.

in the Bridgowater case, |Rer v,

Lord Alverstone,
Bridgowater, [1905] 1 K., 131] said, at 134

1 must repeat what 1 have said before namely, that raising a defenes
ven in foreible language is not of neeessity ecasting imputations on the
haracter of the prosecntor or his witnesses. No doubt imputations may
be cast upon their ehavacter quite independently of the defence raised
ither by dirveet evidence or by questions put to them in erossexamina
tion,

In my opinion, althongh 1 am compelled to admit it would
not appear to he error in his not doing it, the learned trial Judge

might have very properly disallowed the questions as heing at

H—I8S n.L.r,

B.C
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the very least vexations and not relevant to any matter proper
to be inquired into, being questions as to alleged oceurrences of
remote date, not affecting present credibility, the defence hav-
ing given no evidence of the good character of the accused.
Taylor, see. 1460, 36 Sol. Jo. 158: Stephen, General View,
2nd ed., 27.)

It follows that 1 am constrained to answer question 2 in
the affirmative.

Question 3 is as follows

B Was | oright in permitting the aceused to be eross-examined on his

alleged testimony at the inguest in the absence of the original depos:

tions,

o were :—

The questions a

Q. Now do you remember giving evidenee at the ingunest \. Yes, sit
Q. Of Kelly? A, Yes, sir

Mr. Macintyre Any depositions here

Mr. Moore:—1 haven't seen them.

Mr. Macintyre My learned friend cannot go into it now

I'nk Covnt He can cross-examine on it, 1 don't know but legal 1e

buttal evidence, but he can eross-examine on it

Q. You reeall giving evidence at the ingu of Kelly's body at Fre

port? A, What did you say

Q. You remember giving evidenee at the inguest of Kelly AT ogaw
some.

e Covrr:—You were under arrest at the time? A, Yes, sir

Q. (By Mr. Moore) Arvested on suspicion at that time.  And tl

covoner told you, being under arrest, he stated you were not obliged to

testify if you did not want to. A. No, sir,

Q. You swore to that? A, They asked me there if 1 was going to say
anything—asked me about the card game, that was all,

Q. You say that the coroner did not give you that warning. you necld

not to say anything unless you felt like it A He might have, T don’t
know.
Q. You wouldn’t swear he didn’t \. No,

Q. And then you went on to say that you went to hed at ten or elever

o'clock —between ten and eleven o'cloek on the night of the shooting, and

did not wake up until next morning, isn't that a fact? A. No, sir.
Q. Isn’t that a fact® A1 told them—they asked me if 1 could guess

the time that me and Kelly had the trouble, T told them 1 thonght
was between ten and eleven o'cloek

Q. And you went to bed right after that, and did not have a drink a
that night, didn’t you say that? and did not have a drink all that night
didn’t you say thatt A, No. =ir. 1 went oufside

Q. You have told us vow | am asking you as to your evidence then

Didn't you also tell the same story to the constable when he came there
in other words, when he first came to Freeport? A1 told him that
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Apparently, this is permissible, if it is not intended to con
tradiet the witness by the writing, and I assume we must in
this case concede that such was not the intention

A matter for remark though is this—the Crown counsel
stated at the trial, although he proceeded to examine the ae
cused upon the depositions, that he had never seen them

I feel entitled though to assume, and do assume, that in the
cross-examination the Crown counsel was instrueted hy some
person who heard the aceused give his testimony, otherwise his

questions could only be hypothetical

Although the eourse adopted here may be technically allow
able, it would seem to me to he very close to working substantial
wrong, unless the trial Judge, in charging the jury, makes it
plain to them that the answer of the accused having relation
to what he said at the coroner’s inquest must be taken as true

In the cirenmstances of this case I would answer question
3 in the affirmative

Question 1 now remains for consideration, and it reads as
follows

Q. 1. Was the aceused entitled to a traverse of the trial to the spring
assizes, his counsel elaiming to have been taken by surprise by the intro
duction of the evidenee of Olson and Sarvent so that he might have a

better opportunity to obtain evidenee in answer to that evidenee

It would appear from the statement of facts accompanying
the question, that the accused was without means and was
undefended by counsel,  The learned treial Judge, however, re
quested Mr. A. D. Macintyre, who was present in Court, to
act for the accused, and Mr. Macintyre acceded to the request
made

It then developed that the two witnesses mentioned above
were to be called, not being witnesses examined npon the pre
liminary inquiry.

Mr. Macintyre urged that the prisoner was surprised by
the proposed calling of those witnesses, and the evidenee to he
addueed, and that the case should he traversed to the spring

assizes (a postponement to the Vernon or Kamloops assiz

would have been profitless to the aceused)—the grounds urged

vere that the aceused was a stranger in the provinee, and the

41
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i B.C. accused had been sinee his arvest incareerated in gaol in New
E C.A Westminster, a place far distant from the seene of the oeeur-
E l'_'"‘_ renee ; and this evidence, of greater cogeney than any given at the
8 REx preliminary inquiry, to be now addueed, was such that time

.
Murvinie,

MoPhillins, J.A,
disenting)  the application made, but the whole application proceeded upon

onght to be allowed to the accused to meet it.

It would not appear that any affidavits were filed to support

the statements of counsel, which I will assume will be deemed
the material upon which this question is to be reviewed by this
Court—if reviewable, and it is to be noted that the application
was renewed during the course of the trial.

The faets here would seem to be within K. v. Flannagan, 15

Cox 403, where a postponement was granted npon the ground
that evidenee additional to that adduced before the magistrate,
and not communicated to the prisoner before the trial, was in

tended to be introduced

The seetion of the Code dealing with the subjeet is 901

In Beg. v, Johnson (1847), 2 (. & K. 354, Alderson, B.. re
fused to postpone the trial of a prisoner charged with murder,
on the ground that an opportunity might he afforded of investi
gating the evidenee and characters of certain witnesses who
had not been examined before the magistrate, but who were to

he ealled for the prosecution to prove previous attempts hy the

prisoner on the life of the deceased.

I am not, though, of the opinion that questions of postpone
ment of trial can be concluded upon precedents—they surely
must he decided upon the particular faets of each case

Conditions in this country greatly differ from those obtain
ing in England, especially where, as in this case, the scene of
the occurrence is remote, and means of communication most
diffieult,

The question for consideration is—was the denial of the ap
plication for a postponement something not according to lav
i done at the trial >—and the further question, if answered in th
affirmative—did the denial eause some substantial wrong o

misearriage !

To arrive at a correct conelusion in such a grave matter
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indeed most trying, and to do so justly, all the proceedings, in
my opinion, preliminary, subsequent, or ineidental to the trial,
may be rightly looked at

I cannot dismiss from my mind that the submission of the
question to the Court of Appeal indicates that the learned trial
Judge has some considerable doubt in the matter, and who could
he better advised as to all the surrounding faets, and the position
in which the aceused was placed —a stranger in the country,
without means, and undefended up to the day of trial, and then
has for the first time brought to his notice the faet that two
witnesses, not called at the preliminary inquiry, although re

sident at the place of the oceurrence, are to give evidence against

hiim.

Further, without the evidence of these witnesses, it is rea
sonable to suppose no convietion could have been obtained, or
if obtained, would have heen, most probably, set aside: as
without the evidenee of these witnesses, at most it would only
have been a mere suspicion of guilt, and would lack the mat
erial ingredients necessary to constitute proof of the offence

In passing, it may be vemarked that the learned trial Judg
said in his charge. referring to the evidenee of Olson and Sar
vent, 1t is the whole strength of the Crown's case,”

Take the ecase as presented by the Crown—it is only one
hased upon eireumstantial evidence, and in the result the ae
cused was compelled to go to trial for murder there and then,
with only his own evidencee available as to the attendant facts
regarding his own acts upon the night of the ocenrrence

Nothing is to be done to rob the subjeet of a fair trial, and
to admit of this, there must he reasonable opportunity af-
forded for the aceused to meet the accusation hronght against
lim, otherwise it offends against natural justice

It is difficult to deal with this question by the eitation of
authorities. It is, however, instruetive to find what the common
law was, and although we now have sce. 901, sub-sec. (2) in
the Code, in my opinion, the trial Judge must exereise his dis-
cretion judicially upon any application made for postporne-
ment, and must proceed upon legal and judicial grounds, and
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il he fails in this, it is reviewable. In Rer v, Crippen (1911),
SO LGLKB. 200, Darling, J., at p. 293, said:

It does not appear to have been Taid down in any ease that if a Judge
exercises his diseretion in a way different from that in which the Court

of Appeal wonld have exercised it, that fact alone is suflicient ground for

b anything of the

Kind was
Chief

quashing a convietion.  The only ease in whi

snggested was Weight v, Wileor, 19 LCP 3.0 CUBL G50, where

Justice Wilde said, “The time at which evidenee is to ived, must

ree

be in the diseretion of the Judge, the exercise of that diseretion heing
sibject to the review of the Court.”

None of the other Judges said anything to that effect

But we have here the learned trial Judge himself exhibiting
doubt as to the exercise of his diseretion by granting a reserved
case.  Darling, J., at p. 293, in the Crippen ease, 80 LJK.B

200, further said:

Ihe evidenee admitted in this case was admissible evidenece, and the

Lord Chief Justice saw no reason why it should not be given. IHe exer

cised his diseretion, and th

v is no reason why we should interfere, even
it we have the power to do so. At the same time, if it were shewn that
the proseention had done anything unfaiv—had set what has been called
trap—which had resulted in injustice to the prisoner, this Court would

have full power deal with the matter, In sueh a case the Court would

probably come to the conclusion that there had by

a misearriage of jus
tice, and would exereise the power conferred upon them by seetion 4 of
the Criminal Appeal Aet, 1907,

The English Act, see. 4, so far as pertinent to this inguiry,
reads as follows:

L. 01 The Court of Criminal Appeal on any such appeal inst con

vietio

shall allow the appeal if they think that . . . the judgment
of the Ce

it hefore whom the appellant was eonvieted should be set asil

on the ground of a wrong decision of any queslion of law or that on any

grovnd there was a misearviage of justice, in any other case shall dismiss
the appeal,

Unguestionably we have a complete power as a matter of
fact, greater power in that we can grant a new trial where we
come to the conclusion that a misearriage has resulted.

I unhesitatingly acquit the Crown counsel in this case of
imtentionally setting a trap, but, in the result, it has amounted
to that, and the refusal of postponement to the spring assizes
worke

L inmy opinion, unfairness to, and cansed injustice to the

acensed, and thereby a miscarriage of justice took place.

In Russell on Crimes, Tth English edition, and 1st Canadia
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1 edition (19100, foon 1oy M7 language is to I
found
T At common law o person in meanon it
Court traver or postpone 1 trial Il the a t afte
el o1 finding of the indictment ve 4 B Gy § Chit, Cr, L. 278, 2 |
A wa loek & Maitland Hist, Eng. Law 649
Chiet
Now, what is the Court to e | ollows seetion D01
mn
b sub-see. (2
2 1f the Court before w ! et pon the appl
noof sueh person or ofl i vion that he on
| v further time to pl i to prepare f lof
nting or otherwise ueh Conrt ma v | | tin ' n wly
rved trial of sueh person to a fut i the sittin ft Court
K. to the next or any subsequent s ' 1" f the Court, and upon
wh terms. as to bail or otherwise, as t Court w meet, and ma
v the case of urnn resy
nizances of | { ling!
exe )
e I'he Court may grant further tine, adjourn the trial to a
future time in the same sittings, or to the next or any subs
quent sittings of the Court, but surely he must do this judieially

ind how ean it be done judicially if well accepted and under

stood principles of law are ignored

In Halsbury s Laws of

England, vol, 9 at p. 365, see. 700 in
part reads
he prosecution may call witness " wmined before the
committing justices and whose name ' n on tl back of the in t
ment. Notice of intention to call sueh witne hould be given to th
defendant, and copies of their ) f wuld be su I to tl

ind to the Court

The

as the authority

case of K. v, Ward (18458), 2 (', & K. 759, is referred to

for th

proposition.  Turning to that

a8
Cresswell, J., said

It is therefore by

from giving at the trial any additional evidenee which may be discovered

subsequently to the taking of the depe on But at the same time it
mly fair that the prisoner ! | ¢ aApprise t 0
f sueh evidene

this evidenee was to th

It would appear that

known pros

ition on August 19, if not hefore, and counsel for the cused
complains that not only was it for the first time mentioned at
the eleventh hour, October 15, the day of trial, but as given
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was not as diselosed in the memorandum for the first time handed

to him on that same day. The learned trial Judge in the re-

served case states this:

During the course of the trial Mr. Macintyrve elaimed that the mem-
orandum of the evidence (and it was not bronght before this Court) given
to him of the evidence to be given by Roy Olson and Joseph Sarvent, did
not all disclose the evidence as actually given by them, and intimated
that he would ask for a reserved ease on the ground that without the
evidenee of these two witnesses it would be impossible to eonviet the ae
eused, and that in fact the ease against the accused depended upon their
(Y i<ll‘|ll"‘.

I am of opinion, with all due and proper deference to the
learned trial Judge, who had a most diffienlt task to perform
sitting in a remote distriet of the provinee—at a Court of As.
size—where witnesses had come from great distance and at
great expense, and an adjournment might mean probable loss
of evidence, that the refusal of the adjournment of the trial
to the spring assizes, upon the peeuliar and extraordinary eir
cumstances then presented to the learned trial Judge, namely,
the accused undefended to the last moment, and no knowledge
of the most material evidence to be adduced against him until
the last moment ; detained in custody sinee arrest, hundreds of
miles away from the seene of the occurrence, and tried likewise
hundreds of miles away from any possible witnesses on his be
half'; the means of communication heing one of long delay and
most expensive:; the acensed bheing without means and, per
haps, unaware by being undefended up to the moment of trial,
that the Crown would, at its expense, if requested, summon
and produce all available witnesses the accused desired, was not
a right exereise of the diseretion committed to the learned trial
Judge, and that he did not proceed judicially, and it was some
thing done not according to the law at the trial, and caused the
aceused substantial wrong, and miscarriage was thereby oc
casioned at the trial.

In my opinion, and this is said with the greatest of vespect
for and deference to the learned opinions of my brothers, who
are of a contrary opinion, that it would be against natural jus
tice in this, a capital case, to be constrained to hold that the re-
fusal to postpone the trial is a matter—notwithstanding the
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peculiar and extraordinary eirenmstances—not reviewable by
this Court—in my opinion no legal obstacle stays the arm of
this Court.

It follows that, in my opinion, the appeal must be allowed
the convietion quashed, and a new trial directed upon the

grounds and for the reasons here stated

Conviction affirmed

MULVIHILL v. THE KING

Nupreme Court of Canada, Wington, Duff. Anglin, and Brode 1.
Wareh 25, 1914

1. Arreean sV 120 CRIMINAL APPEAL—QUESTIONS OF LAw-—I

FUSAL TO POSTPONE TRIAL

Where the Court on an ipplication under Cr, ( ¢ seetion 201 has

in the exercise of judicial diseretion, refused to allow a postponement

of a eriminal trial, there can be no review of the decision by ar

late Court and the question presented
law upon which there may he a reserve
section 10 of the Criminal Code

oes not constitute a question of

case under the provisions of

[R. v, Charlesworth, | B, & S, 100 Winsor v, The Queen, LR, 1 QB
d00 r v. Ll 5. I8 LK. Rew Blythe 15t

Cas, 177, 19 O LR, 386 Reg, v hoson, 2 C, & Ko 354 and R
Ntavin, 17 U.C.C0P 5, referred t R. v, Mulvikill, 22 Can. Cr, ¢
S5, aflirmed s and see Annotation on Postponement of Criminal Trials

\

itoend of this case.)

2. APreal §111 F—us EXTENSION OF T1ME—ORIECTION THAT APPEAIL
NOT COMPETENT=—URIMINAL APPEAL=— & Cons 14MG sEC, 1024
On a motion to extend the time for appealing under Cr, Code 1024

from th lirmance of a conviction for an indictabl Menee from a

provineial appellate Court to the Supreme Comrt of o
latter Court will enter upon the guestion of the

appeal and if of opinion that the quest
fuse the extension

inada,  the
competeney of the

e is not appealable w

(RN Mudvibitl, 18 DL ISY, affivmed. |

Arericarion, on behalf of the appellant, for extension of the
time for giving notice, as required by section 1024 of the Crim-
mal Code, of an appeal from the judgment of the Court of Ap-
peal for British Columbia, B, v. Mulvilill, 18 D.L.R, 189, 22 Can.
Cr. Cas. 354, whereby the convietion of the appellant upon
an indietment for murder was sustained. MePhillips, J.A.

senting

dis

The application was refused.

Colé, in support of the application

A, Ritehie, contra.
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CAN. IpixagroN, J.: Unless we are prepared to declare that it is
8.0 arguable that it may be held to be law that a prisoner has a
1914 legal right to insist upon postponement of his trial in any case

Vervina where some evidenee to be addueed against him has been brought

v, ] g 2 g : 2 .
Tup Kixg, 10 the notice of his counsel for the first time on the day of the

—— trial, this motion must he relused.
Idington, J,

The proposed appeal here is based upon the dissenting op-

inion of Mr, Justice MePhillips, which in turn rests upon facts

whieh imply nothing more than I have stated. A good many

more facts are set forth therein, but none adding anything to

the strength of the alleged legal right, or interfering in any way

with the diseretion assigned the learned trial Judge in such

CUse,

It would not be in the interests of the administration of

! justice to grant an indulgence such as now asked to permit of

the presentation of such a case.

| It may, in some cases where like indulgence may he asked,

4
1 . .
1t not he so easy as here to grasp all that really is involved in the

proposed appeal.

The motion must be refused.

Duft, 1. Duer, J.—After full consideration of the eircumstances |
think the applieation ought not to be granted. The question

which counsel for the aceused desires to raise upon appeal to

this Court is the question whether the acensed was entitled to

a traverse of the trial in the cirenmstances mentioned in the re

scrved case. My opinion is that, in this respeet, the case does

not present a question of law within section 1014 of the Criminal

Code. 1 have reached this conclusion after the most anxions

consideration of the judgment given in the Court helow in which

the eonsiderations in favour of the view that a question of law

is stated are set forth with great fullness and ability. [ can

only say that, having eome to a very clear conclusion that the

appellant’s appeal on this point would he hopeless, and that be

ing of the opinion of my learned brothers, T think no possibl

chicet could he served by granting the application.

The right to invoke the jurisdietion of the Conrts hy way of
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18 DLR.| Moyt v, Tue Kinag,

appeal from a convietion after a trial at the assizes given by
seetion 1014 of the Criminal Code is a strietly lmited one.
The Code does not contemplate that an acceused person should
he entitled as of right to elaim redress by way of appeal in
every ease in which it alleged that the trial Judge has made a
mistake as, for instance, in respeet of a question which is left
to his diseretion; the appeal given is by way of case stated and
the ease must present some question of law,  In respeet of cases
not falling within seetion 1014 or seetion 1021 a right is given
by section 1022 to apply to the Minister of Justice who has

power to order a new trial,

ANar

The defendant applies to extend the time for
serviee of notice of appeal to this Court under section 1024 of
the Criminal Code. The judgment of the Court of Appeal for
British Columbia affirming his convietion for murder was pro-
nounced on the 27th of January, 1914, He had the rvight to give
notice of appeal within the fifteen days thereafter which see-
tion 1024 allows.  But, having permitted that time to expire
without giving notice, he now asks indulgenee on the ground
that he had not until quite recently the means to launeh or pro-
seente the appeal which he desires to take.  Before granting an
extension of time to serve the notice it is onr duty to satisfy
ourselves that the proposed appeal involves a question of law
which could be reserved under seetion 1014 of the Code and
would properly form the subjeet of an appeal to this Court.

The learned trial Judge reserved three questions for the op-
inion of the Court of Appeal:

(1) Whether the prisoner was entitled to a traverse of the
trial to the Spring Assizes.

(2) Whether the trial Judge was vight in permitting counsel

for the Crown to ask the accused when he was giving evidenee

on his own behalf if he had been eharged with or had committed
certain offences,

(3) Whether the trial Judge was vight in permitting the

cused to be eross-examined on his alleged testimony at the in-

quest in the absence of the original depositions.
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The Court of Appeal unanimously answered the second and
third questions in the affirmative; and it has been decided in
Mclutosh v. The Queen, 23 Can. S.C.R. 180, 5 Can, Cr. Cas,
254, that the right of appeal to this Court is confined to ques-
tions upon which there has been dissent in the provineial Court
of Appeal.  The defendant’s right of appeal is, therefore, re-
stricted to the first question.  Three of the five Judges of the
provineial Court of Appeal held that this was not a question of
law which might he reserved under section 1014, and four of
them that, if it were, it should be answered in the negative.
Mr. Justice MePhidlips dissented from the opinion of the ma-
jority on both grounds.

Section 901 of the Criminal Code decl:

res that ““no person
proseeuted shall be entitled as of right to traverse or postpone
the trial of any indietment preferred against him in any Court.™
By subsection 2, power is conferred on every trial Court, in
its diseretion, to grant an adjournment of trial to any pri-
soner.,

The grand jury indieted the defendant on the 13th of Oecto-
ber, 1913, On that day he was assigned counsel, who was in-
formed that the Crown proposed to call two witnesses whose
names were on the indietment, but who had not given evidenece
at the preliminary investigation. A copy of the memorandum
purporting to state the substance of the testimony which these
witaesses were expected to give was also furnished him. There
is no douhbt that this evidence was of vital importance and dis
closed faets not stated at the preliminary investigation. Coun
sel for the prisoner moved to traverse the trial in order to have
an opportunity to “inquire into the antecedents (of these wit
nesses) and the reason their evidence had not been given at the
preliminary investigation and was being now given,”” and on
other general grounds.  The Crown opposed postponement be-
cause of the cxpense involved and the great danger of loss of
material evidence.  The Court offered to transfer the case to
the Vernon Assizes to be held a fortnight later.  Counsel for
the defence deelined to accept this offer, saying it wonld he use
less to him, and the trial proceeded, on the 16th Oectober, re
sulting in the defendant being convieted of murder,
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18 DLR.| Murvinin v, Tie Kixa,

While it is possible to conceive of eases in whieh it would be
clear that there had not been any exereise of judieial diseretion
in granting or refusing postponement of trial, and in such
cases there might he error of law which would be properly re-
viewable, where, in what was clearly an exercise of his disere-
tion, the trial Judge has refused a postponement heeause he was
“of the opinion’

that further time should not he allowed
(sec. 901, sub-sec. 2 (Crim. Code ), T am satisfied that the pro-
priety of that exercise of diseretion is not veviewable hy an
Appellate Court and is not properly the subject of a reserved
case under seetion 1014, The prineiple which underlies the de
cisions in The Quecn v, Charlesworth, 113, & S, 460, and Winsor
v The Queen, LR T QUBL 289,390, approved in Rer v, Lewis, T8
L L K.B. 722 applies. T am, with respeet, unable to appreciate
the distinetion which it is suggested exists hetween the disere-
tion conferred where *“the matter vests in the opinion of the
Court,”” 18 DULR, 189 at 10
empowered to postpone, if it *tis of the opinion™ that it should

do so.

and this case where the Court is

If the propriety of the refusal of the postponement is a ques
tion of law (Rer v, Blythe, 19 OLR. 386, pp. 380, 392 pe-
viewable under seetion 1014 ¢/ seq. of the Criminal Code, |
agree with Marting J.AL and Teving, JAL that, under the eir
cumstances of the present ease, interference by an appellate
Court would be out of the question: Reg. v. Johnson, 2 C. & K
34 Reg. v, Slavin, 17 UC.CP, 205, at p. 211,

I am, for these reasons, of the opinion that the extension of

time asked for must he refused.

Brovevk, o, By the provisions of article 1024 of the Crim-
inal Code there is an appeal to this Court by any person con-
vieted of any indictable offence if the Court of Appeal has not
been unanimous.  But notice of appeal should be served on
the Attorney-General within fifteen days after the judgment
appealed from has heen rendered.  However, this Conrt or a

Judge thereof may extend the time within which the notice of
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appeal should be given. The objeet of the present application
is to obtain that extension.

The applicant has been convieted of wmurder in the month
of October last.  He was, by the sentenee of the Court, to be
exeented on the 29th of December last.  On the 23rd of Decem-
ber, just a few days before the date fixed for the execution, his
counsel applied for a reserved case and a reprieve was granted
until the 30th day of January. The Court of Appeal rendered
its judgment on the 27th of January last.  The exeeution of
sentenee was postponed until the 4th of April, 1914

Instead of giving notice of appeal to this Court, as re-
quired by law, the applicant waited until the 17th of March to
apply for an order extending the time for serving upon the At-
torney General of the provinee the notice of appeal. [ have
gone into the merits of the ease in order to satisfy myself as to
whether the ease presented some servious doubts, and I failed to
see any good reason why we should grant the delay asked for.

The only point of importance which was reserved by the
trial Judge and about which there was a dissenting opinion in
the Court of Appeal was whether the trial Judge had exercised
a proper diseretion in refusing to postpone the trial to the
Spring Assizes.

It was not established that the ends of justice would have
been served by postponing the trial to the Spring Assizes. On

red that the witnesses could not be

the contrary, it was to he

procured at the future time at which it was prayed to put off
the trial,

The witnesses about whom the prisoner wanted to have
some information were well known to him, had been in relation
with him for some time, and he knew of the antecedents of
those witnes
It has been stated in Rere v, Jones, in 1806, 8 East 31, at p
A4, that it is the constant practice of the Old Bailey not to put
oft trials for the absence of witnesses to character only.

For these reasons the present application now made to this
Court should he dismissed.

Application refused.
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Annotation— Continuance and Adjournment (§II 8 Criminal Law
Postponement of trial -Cr. Code (1906) sec. 901
Archbold (Criminal Pleading, 22nd ed., 110) savs:

“Indietments for felonies are tried at the same
which they

K108 Or sessions at
wre preferred to and found by the grand jury.  They may, how-
ever, be postponed to the next assizes or sessions at the instance of the
prosecutor or the defendant on shewing to the Court a sufficient cause for
the delay, s the ung
material witnes

oidable absence or illness of a necessary
. the existence of a prejudice in the jury, and the like.”
A Superior Court will not on the application of the aceused order a
magistrate holding a preliminary enquiry to forthwith commit for trial
although a primd facie e is admitted by the aceused and committals
had been made by the same magistrate of others charged with the same
offence on similar evidence. A Superior Court will not interfere with the
agistrate’s diseretion as to adjo

ning the enguiry when the diseretion
i8 exercised in good faith and he must be allowed a reasonable time after
the close of the evide: thoadecision: Re Ying Foy, 15 Can. Cr. Cas
1, 114 B.C.R.

Section 901 of the Criminal Code (1906) provides that no person prose
cuted shall be entitl

I as of right to traverse postpone the trial of any
indictment preferred against him in any Court to imparl, or to have time
allowed him to plead or demur to any such indictment

If the Court before which any person is so indicted, upon the application
of such person or otherwise, is of opinion that he ought to be allowed a
further time to plead or demug or to prepare for his defence, or otherwise,
such Court may grant such further ti
person to a future time in the sittings
subsequent session or sittings of the (
or otherwi

and may adjourn the trinl of such
the Court, or to the next or any
urt, and upon such terms, as to hail
us to the Court seem meet, and may, in the
ment to another session or sittings, respite the r
and witnesses accordingly: See, 901 (2).

In such case the prosecutor and witnesses shall be bound to attend to
prosecute and give eviden

ase of adjourn-
gnizances of the prosecutor

t such subsequent s

ssion or sittings without
entering into any fresh recognizances for that purpose: see. 901 (3).

An application to postpone a trial by jury in consequence of the absence
of material witness

s must be supported by special affidavit shewing that
the witnesses are material: R v, Dougall (1874), 18 L.C. Jur. 85,

It is no ground of “surprise’” that the prisoner had no knowledge of the
evidence to be produced against him, for no one is obliged, by pleading,
or otherwise, to disclose the evidence by which his case is to be supported.
It is suflicient that the party is fully apprised of the ease or charge which
it is proposed to prove against him; and he must then, being so informed,
prepare himself to repel it: R, v, Slavin (1866), 17 U.C.C.P. 205

On an application by the Crown to postpone a eriminal trial because
of the absence of Crown witnes he Court may aceept the statement
of the Crown counsel that reasonai.e efforts were made to procure their
attendanee without requiring proof upon oath.  The aceused is not entitled
to detailed informat as to the efforts made to procure their attendance
WeCraw v. The King, 13 Can. Cr. Cu v
AMthough the Crown elects to proceed with a eriminal trial in the

CAN.
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Criminal

adjourned or
postponed
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Annotation (conlinued) —Continuance and Adjournment (§ II--8) —Criminal
Law—Postponement of trial ~Cr. Code (1906) sec. 901.

absence of a material witness, and although the trial has commenced, the
Court has power to grant an adjournment to enable the Crown to get the
witness: R. v. Gordon, 2 Can. Cr. Cas. 141, 6 B.C.R. 160. But an adjourn-
ment of a speedy trinl was refused as contrary to the spirit of the Speedy
Trials Aect, where it was sought by the Crown for the purpose of getting
better evidence that a witness examined on the preliminary enquiry was
absent from Canada and that in consequence his deposition then taken
might be read: R. v. Morgan, 2 B.C.R. 329,

An order made on the opening day of the sittings of the Criminal Court
and before a true bill had been found against the accused that the trial
should be postponed at the request of the prosecution in the event of an
indictment being found, was supported in an English ease: K. v. Doran

1914), 10 Cr, App. R. 67; but bail should be offered if the offence is bailable
Thid.  And in ¢ ) epidemie preventing the attendance of the witnesses
before the grand jury, Baggalley, L.J., postponed a trial without requiring
the bill to be sent up before the grand jury at that session, but the prisoner
Luntil the next assize: R.v. Taylor (1882), 15 Cox C.C. N
But, in genc trial will not be postponed to the next assizes before a bill
is found: R. v. Heesom, 14 Cox C.C. 40,

Where it appears by affidavit that a necessary witness for the prisoner
is ill, or that a witness for the prosecution is ill, or unavoidably absent, or
is kept out of the way by the contrivance or at the instigation of the prisoner,
the Court will postpone the trial, unless it appear that the requirements of
justice can be satisfied by reading the witness' depositions before a magis-
trate: Roscoe Cr. Evidence, 1th ed., I8

If the application is made on the ground of the absence of a material
witness, the Judge will require an affidavit stating the points which the
witness is expected to prove, in order to form a judgment whether the
witness is a material one or not: K. v. Savage, 1 C. & K.

Where a prisoner’s counsel moved to postpone a trial for murder, on an
aflidavit which stated that one of the witnesses for the prosecution, who
o8, was absent, and that on
W evidence for the prisoner

was admitted tol

had been bound over to appear at the
cross-examination this witness could give mat
Cresswell, J., after consulting Patteson, J., held that this was a sufficient
ground for postponing the trial, without shewing that the prisoner had «t
all endeavoured to procure the witness' attendance, as the prisoner might

nss1

ing been bound over, that he would

reasonably expect, from the witness h
appear: R. v. Macarthy, Carr. & M

In RB. v. Palmer, 6 C. & . 652, the Judges of the Central Criminal Court
offenc

cution

postponed until the next session the presentment of a bill for a cap!
to the grand jury, upon the affidavit of the attorney for the p
that a witness, whose evidenee was sworn to be material, was too ill t
attend, and they refused to refer to the deposition of the witness to aseertain
whethier he deposed to material facts

A trial for murder was postponed till the next assizes by Channell, 13
upon an aflidavit of a medical man as to a witness being unable to travel

although such witness was not nined before the magistrate, and althoug!

the trial had been fixed for a particular day: R. v. Lawrence (1866), 4 1. &

F. 001,
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Annotation (continued) —Continuance and Adjournment (§ II - 8) Criminal
Law Postponement of trial -Cr. Code (1906) sec. 901,

In R.v. Johnson (187), 2C. & R. 354, Alderson, B. refused to postpone
the trial of a prisoner charged with murder, where the postponement was
sought to give an opportunity of investigating the evidence and eharacters
of certain witnesses for the prosceation who had not been examined before
the committing magistrate, but who were to be called to prove previous at-
tempts by the prisoner on the life of the de

rased

It is now recognized as a rule of practice that o trial will not be put off
on aceount of the absence of witnesses to character: K. v, Jones (1506),
8 East 34,

Where the prisoner applic
and detained in custody till th
to bail, but he is nev
Hunter, 3 C. & P,

Where the appli

to postpone the trial
IeXT nss1Ze

he will be remanded
or sessions, or will be admitted
required to pay the costs of the prosecutor: R v,

ion is by the prosecutor, the Court in its diseretion
will either detain the prisoner in custody, or admit him to bail, or discharge
him on his own recognizances: K. v. Beardmore (1836), 7 C. & 1. 407, K. v.
Parish (IN37), id. T82; K. v. Oshorne (1537), id
1C. & P23 d

Before any application ¢

1 see also B, v, Crowe,

an be made to postpone the trial, notice should
be given to the opposite party, in order that he may attend and oppose it
Upon this an affidavit must be made, stating the names and plag
of the absent witnesses, and that they are material to the pro
defence.  Aftidavits in corroboration may be filed. 1t s, in ger
sary, in the affidavit of the absence of o material witness, to state at what
time his return may be expected; but this may be, in son
with; as if he is on board a ship in His Majesty's sery
the party making the aflidavit cannot swear this, because he is ignorant of
the instructions given to the commander.  And it seems, that
stating the witness is not expected to return till a particular day, is s

it being an implied assertion, that he is expeeted at that time: 2 Chit. R
AL Tt s also sty v for the oath to be positive that the
witness absent is material, and not merely that the deponent believes him
to be so; for nothing is more casy than generally to swear to a belief of this
deseription: 1 Bla. R. 51 In some cases, the sourees of the proposed
required evidenee should be stated with punctuality.  When there is no
cause for suspicion of mere desire to delay, it will be sufficient generally to
swear that the absent party is a material witness, without whose evidence
the party cannot safely proceed to trial; that he has endeavoured, without
effect, to serve him with a subpoena, and that there is a reasonable ground
to expect his future attendan ast 37 And the atfidavit should also
state the notice to the opposite party, and the serviee of it upon him.  But
il there is any cause of suspicion, the Court will require the circumstances
to be specifically stated, on which the application is grounded; that the
party absent is a material witness; that the applicant has used all his
exertions to procure his attendance; and that there is a reasonable expecta-
tion of his being able to attend at the time to which the trial is proposed to
be deferred. Tt must, in general, be made by the party applyving, though,
in some cases, his attorney, or a third person, has been allowed to do it
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CAN. Annotation (continucd) ~Continuance and Adjournment (§ II -8) - Criminal

Ansotation Law--Postponement of trial Cr. Code (1906) sec. 901.

et in his stead, as if he be abroad, or unable to appear: Tidd Prac. 834, 1t
Criminal t
trial: when  Should regularly be made two days at least before the intended trial; but
adjourned or  When the necessity of the witness was not known until afterwards, it may
postponed be applied for at a nearer period. - When the motion is granted, it is seldom

for more than the next term or the ensuing assizes: Chitty Cr. Prac., 402

ALTA. KROM v, KAISER
s Uberta Suprewe Concty, Wywdwan, J,  October 7, 1914
14 VENDOR AND PURCHASER (3 1 C—1T)—Objections to tith

Time for pevfecting—Tender of purchase price—Sufliciency of
fender. | Aetion by the plaintifit to enforee an agreement for

the sale of realty.

J. Shaw, of Short, Ross, Schwood & Shaw, for the plaintift
0. E. Culbert, for the defendant,

Hyodman, 4 Hy~pyan, J. . Without reviewing the numerous authorities
on the points involved in this action, I am of the opinion that
there should be judgment for the plaintiff. It the plaintifi’ at
the time of the motion hrought, though not the registered owner
of the land and though he had no complete documentary evid
ence of an equitable interest, nevertheless had some right or in
terest init, | think that would be sufficient to enable me to order
a reference as to title,  In the case at bar the plaintiff gave evid
ence that he had paid in full for the land in the year 1912, and
was entitled to a transfer at any time.  He also swore that th
reason for delay was due to an arrangenoont hetween him and
the defendant whereby the title was to be made direet from th 8
registered owner to the defendant.  This is denied by the defen
dant. However, since the beginning of the action, the plaintit
has become and is now registered as owner of the land subject
only to a caveat filed by the defendant, and, in my opinion
therefore, it is not necessary to order a reference as to tith
There was no tender of the balance of the purchase price hefor:
action, and the tender which was alleged to have heen made lat

was not a complete and proper one as the exact amount owiny
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was not offered.  Even il it had been o good tender, | think the
plaintift should have been given a reasonable time in which to
perfeet his title. It does not seem to me equitable that the de
fendant should be allowed to take advimtaze of the plaintifi’'s
delay in acquiring a registered title at o thme when he himselt
was in default and had theretofore asked for and bheen granted
a written extension of time for payment.  Furthermore 1 find
that it was not a condition precedent that the plaintift should
tender transfer prior to the issue of the wreit, 1 am in accord

with the reasoning of Wetmore, Cdin Maybery v, Williams, 15

W.L.R. 553. The provisions of the agreement in that ease with
regard to payment and transfer arve identical with the elause in
the agreement in gquestion in this action. | therefore order that
it bhe referred to the elerk to aseertain what amount is due and
owing by the defendant to the plaintitt under the terms of the
wercement sued on and judgment entered for that amount to
sether with costs to be taxed on the Distriet Court seals e
plaintift’ shall, within 10 days from the entry of judgment, e
posit with the elerk a properly executed transfer of the land in
favour of the defendant, together with certificate of title free of
encumbranees except the caveat filed by the defendant. On pay
ment into Court of the full amount of the judgment and in
terest within 3 months from date of the formal entry of judg
ment including the costs of drawing the transtfer, the said trans
fer and certificate of title shall be delivered to the defendant,
otherwise all his right, title and interest to the land in question
in the action shall be absolutely barred and foreclosed and the
caveat mentioned above shall be removed from the register in
the Land Titles Office.  Leave is hereby granted to apply in
Chambers at any time before the expiration of the said 3 months
for an extension of time for payvment as aforesaid or for sal
instead of foreclosure

The defendant’s counterclaim is dismissed without costs

Judgment o plaintiff, veference ordered

Do h
poLe
ALTA
S, ( A
1914
Koy
¥
Karsen
¥
Hyndman. 1 b
»
y
e |
.I%
il
i
81 v
\ ‘]
X
ik




$
Ly
5
¥
3
:
i
:

{
i
i
!
|

P
i
I
|

]

=&

Doyixion Law Rerorrs, |18 D.L.R.

MATHESON v. KELLY.

Manitoha Couct of Appeal, Howell, CA M., Richards, Perdue, Cameron and
Haggart, JJ A, October 13, 1914

[ Matheson v Kelly, 15 DLR, 508, affivmed. |
Aveean (§ VIE1—346) — Diseretionary matters — Costs
Right of appeal.]—Appeal from decision of Mathers, C..K.B.,
Matheson v, Kelly, 15 DULR. 508, on a question of costs.
W. H. Trucman, for plaintiff, appellant.
A K Hosking, K. for defendant, rvespondent.

The judgment of the Court was delivered by

Perbee, JLA:—This is an appeal from the judgment of the
Chief Justice of the Court of King’s Beneh in respect of the
disposition which he made of the costs, special leave to appeal
having been granted by him.  Much of the argument was e
voted to a discussion of the meaning and effeet of the provisions
contained in 7 & 8 Edw. VIL ¢h. 12, see. 3, v, 952, of the present
King’s Bench Aet, RSM. 1913, ¢h. 46, r. 934, and sces. 47 & 48
of the same Aet, it being contended by the defendants, the 1

spondents, that no appeal, even by leave, may be brought from

the disposition of the costs made by the trial Judge.

In Shillinglaw v, Whillicr, 19 Man. L.R. 149, it was held by
this Court that 7 & 8 Edw. VIL ch. 12, see. 3, in effeet repealed
see. 13 of the Libel Aet, R.SM. 1902, ¢h. 97, and sub-see. (a) of r
931 of the then King's Beneh Aet, being sub-see. (2) of r. 934
of the revision now in foree,

The above sub-section provided that,
where any action or issue is tried by a jury, the costs shall follow th
event, unless, upon applieation made at the trial. for good cause shewn

the Judge before whom the action or issue is tried or the Court otherwise

orders

It was held that the effeet of 7T & 8 Edw. VI ¢h. 12, see. 3, which
is now embodied in the King's Beneh Aet, as v, 952, was to confer
upon the trial Judge absolute diseretion as to the awarding o
costs in actions of slander, although see. 13 of the Libel Aet o
clared that the Judge before whom the aetion was tried should

not award costs to the plaintiff where he recovered merel
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nominal damages.  The decision did not

al with the question
whether an appeal would or would not lie from the decision of
a Judge on o question of costs where leave to appeal had been

given by him, or whether he, having exereised his *absolute dis

eretion,”” could grant leave to appeal from his exereise of it

Sinee the decision in Shillinglaw . Whillicr, supra, was

given, the present revision of the statutes has come into foree and
we find that 7 & 8 Edw. VIL eh. 12, see. 3, has not been treated

as a repealing enactment, doing away with or replacing the
former r. 931, or as one amending o modifying sees. 57 and 58

of the old King's Beneh Aet, which rule and sections we find

embodied in the present revision as r. 934 and sees. 47 and 48
The present revision of the statutes eame into foree on February
2, 1914, and the order appealed from was made on January 24
last. It does not appear to be necessary to diseuss whether the

revision altered the previous state of the law, or whether an
appeal lay by leave from the decision of a Judge upon a pure
question of costs under the provisions of the law as they stood
prior to the revision.  The Court has considered the present
case upon its merits, and has come to the conelusion that no suffi
cient ground has been shewn for interfering with the diseretion
exereised by the Chicef Justice of the King's Beneh in the dispo
sition he made of the costs.  The appeal should, therefore, b
dismissed, with costs.  No opinion is pronounced upon the effect
of the enactments above veferred to, or whether an appeal lies
to this Court from the decision of a Judge upon a question of

costs where leave to appeal has been given.

In Tyller v, Genung, 16 DR, 581, 24 Man. LR, 145, an ey

pression of opinion by myself is found as to the exereise of dis

cretion by a Judge in dealing with the costs of the action

P
This expression of opinion was not necessary for the deci

sion of the appeal, as the judgment appealed from was reversed
solely upon other grounds.  There was no intention to deeide
whether or not an appeal might be brought from a decision upon
a question of costs merely. It was only intended to eall attention
to the prineiples which had been laid down in the English deci

sions as governing the exercise of diseretion by a Judge in such a
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case, without saying that there was, under the existing state of
the law in this provinee, an appeal in any ease against the exer-

cise of that diseretion.
Appeal dismissed.

MOSCOVITCH v. DESAMBOR.
Quebwe Court of Review, Vvehibald, Martineau awd Beaudin, JJ
September 22, 1914
Brokers (8 11 B—17) —Rean EsTAT COMPENSATION DEFAvLT ok
OTHER PARTY

An agent to whom an owner of realty has promised a commission in
the event of his finding a purchaser, is for the loss of this commission
entitled to damages inst the defendant who after offering to puy
chase refuses without eanse to carry out his undertaking which was
the agent’s instance: although the
ned a commis

duly aceepted by the owner at
agent may by fresh and renewed efforts have later on e
sion by finding another purchaser for the same property.

Arreal s com the judgment of Quebee Superior Court, Siv
maintaining the plaintiff real estate

Charles P. Davidson, C.J.,
agent's action for damages by way of loss of commission owing
to the default of the other party.

The appeal was dismissed. Marrisear, J., dissenting,

J. P. Whelan, for appellant.
Jacobs, Hall, Couture & Fiteh, for vespondent.

ARCHIBALD, o)., conenrred with Beavnis, J.
MarTINEAU, J. (dissenting) —The faets in this case are as
follows: The plaintiff, a real estate agent, knowing that one 1
tonnaneour had a property for sale, and having ascertained from
him the price at which he was ready to sell and the other con-
ditions of the sale, ealled upon the defendant and suggested to

him that he should buy this property.  The defendant consented

thereto, but, instead of making an offer pure and simple, was
indueed by the plaintiff to sign the following document :

Montreal, September 21 11
My, S, Moscoviteh,

you to buy property sitwated on St Lawrence Bld., Nos
Price 000, ete. .. . This

I authorize

Conditions as follows

o stands good until Tuesday, September 26th, 1911
(Sged.) AL P DeEsavior
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This offer to purchase was aceepted by Detonnancour.  The
sale, neverti eless, was not completed, and, without entering into
the facts whici justify this conelusion, 1 may say, and the Court
is unanimous on this point, that the fault thereof lies with the
defendant.

Thereupon plaintift sued the defendant for $3

in my
humble opinion plaintifit hased his action solely on the faet that,
by the writing above mentioned. the defendant appointed him his
agent ; that, as such, he is entitled to elaim a commission of 2154,
as the value of his services. 1 believe that if this were so this
Court would be unanimous in dismissing the action beeause the
plaintiff was not the agent of the defendant hut the agent of the
vendor who would have paid him his commission had the sale
been effeeted.  But the majority of the Court is of the opinion
that the demand is not based exelusively on this alleged mandate ;
that the pleadings shew that the plaintiff also elaims this sum
as damages resulting by reason of the defendant’s failure to
comply with his offer to purchase, and that the defendant has
himself interpreted in this manner the twofold nature of the
plaintifi’s claim.  The question at issue is, therefore, the follow
ing:-

Has an agent to whom a vendor has promised a commission,
in the event of his finding a purchaser. a recourse in damages
against a prospeetive buyer who, after agrecing to purchase, re

f

s without cause to complete his purchase?

The trial Judge and the majority of this Court decide the
question in the affirmative, basing their decision upon art. 1053
.. T regret that 1 am not able to concur in that view.  Art.
1053, in my opinion, only deals with damages resulting from
delicts and quasi delicts, and if the plaintiff has any action in
damages it eould be only in virtue of art. 1065, C.C. Now (s
article, it seems to me, only allows such recourse to a ereditor:
that is to say, to the one who is entitled to compel the execution
of the obligation assumed by the other party. Third parties
who may suffer from the inexecution of this obligation have no
such aetion sinee there is no privity of contraet between them
and the debtor, and sinee it is essentially from this privity of con

traet that the action in damages avises, T believe, in the present
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case that, if the agent’s contraet allowed him to recover his com-
mission from the vendor by the sole fact of his finding a pur-
chaser, then, the vendor would have a recourse in warranty
against the buyer, in default, to obtain the reimbursement of the
moneys so paid as damages suffered by him, the vendor, as a rea-
son of this failare on the part of the defendant ; but such was
not the contraet in this case.  As a matter of faet Detonnancour
paid nothing to the plaintift.  But then this agent worked for
nothing.

This is so; but in the fiest place it may be answered that he
was not working for the defendant, and, in the second place,
that he himself made his agreement with the vendor and that he
could, foreseeing this always possible eventuality, draft the
contraet otherwise,

For these reasons, too summarily expressed, I rvealize to ven
der justice to the question at issue, 1 would be of opinion to
quash the judgment of the trial Judge and dismiss the aetion
with costs.

Beavms, J.:—As my brother Martineau has explained the

facts it is unnec

ssary to refer thereto exeept for the purpose of
mentioning that by the writing of September 22 the defendant
authorized the plaintiftt to purchase the property of Mr. Deton
nancour for $15,000, of which $5.000 was to he paid cash at the
exeeution of the deed and the balanee at stated periods: that
this offer to purchase was aceepted on the 25th, communicated to
the defendant on the same day, and that in the three weeks which
followed he was urged and pressed to complete the transacetion
repeatedly ;s that on October 18 the present parties to the suit
and Detonnancour met, and the defendant requested a last delay
of from 2 to 3 days beeanse, said he, he wished to pay the entire
price in cash—but this he never did.  On Ocetober 23rd Deton
nancour wrote to the defendant that if he did not deposit the
#5.000 on the 24th the deal would be eaneelled.

Plaintiff took the present aetion on November 15, 1t was
served on the 22ud. On December 2 following the defendant
tendered the $5,000 to the vendor, who refused, and in February

Detonnancour sold his property to another person by the name
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of Gordon at an advance of $600. The plaintiff having found
this new purchaser reecived the ordinary eonmission,  The
Court is unanimous in declaring that the fact that the sale was
not completed was due to the defendant, who did not follow up
and respeet the agreement whieh he had signed on September 22
and he was thereby in default,  But the Court is divided on the
question of whether a lien de droil or privity of contraet exists
between the parties. My brother Martineau has given his rea-
sons, but I am of opinion that there is privity of contract he
tween the plaintiff: and the defendant, and that this results from
the writing of September 22,

Without entering for the moment into the legal gquestion as to
who, the vendor or the purchaser, should have paid the commis
sion if the parties had completed the transaction, T am of opinion
that, by the above mentioned writing, the defendant authorized
the plaintiff’ to conelude an arrangement with Mr. Detonnancour
and undertook theveby to follow up this arvangement if the latter
should aceept. By failing to falfil his agreement the defendant de-
faulted in his obligation, and by his default has become respon-
sible for the damages which the plaintiff suffers, to wit, the loss
of his commission, and this damage flows direetly from the de
fault in failing to conform to his undertaking.

The defendant contends that he has not eaused any damage
to the plaintiff seeing that the plaintift obtained his commission
on the sale made to the new purehaser: suffice it to say that the
plaintift was obliged to work anew to find this seecond purchaser
and that he is entitled to be paid for this additional work.

As to whether the present action ean be considered as an
aetion in damages for inexeeution of the obligation undertaken
by the defendant on September 27 the parties themselves under
their written pleadings have considered it as such.  The defend-
ant was not taken by surprise and he made all the evidenee that
he could have addueed if an ordinary action in damages, purely
and simply, had been taken against him. The defendant has
viewed the aetion in this light. In his written argument before
this Court he states:—

The amount herein elaimed was first claimed as damages for failure 10

eneente the sement on the part of appellant, and, secondly, as commission

for services rendered to appellant as first arvanged,
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Personally T would be of opinion of entering judgment in
favour of the plaintiff: as agent of the defendant, and would lay
it down that the judgment of the Court of Appeal in Lemicuzr v.
Seminary of St Sulpice, 3 DR, 639, applies to the present

s, but the majority of this Court does not hold it necessary
to go so far, and grants the sum elaimed as damages caused to
the plaintiff by the defendant as a result of the latter’s refusal
to comply with his undertaking signed on September 22 and
aceepted by Detonmancour on September 25,

The judgment of the Superior Court is confirmed with costs,
Mr. Justice Martineau dissenting.

Appeal dismissed.

NICHOLS & SHEPHARD v. CUMMING.

Hherta Supreme Court, Harvvey, Col., Stuart, and Simmons, JJ.
June 26, 1914,

1. Brogers (1111335 BUSINESS AND GENERAL  BROKERS—(OMPENSA-
FION==SUFFICIENCY OF SERVICES=—DPRINCIPAL STEPPING IN.

Sales agents selling mach nery on commission are entitled to their
commission. when it was throngh their efforts that the vendors and
purchasers were hrought t her, even though the vendors stepped
noand elosed the sale irrespective of the agents,

[ Burehell N, Gowrie and Blockhouse Collicries, [1910] AC, 614, 80
Lo PO 4L, applied. ]

ArpeaL from the judgment of His Honour Judge MeNeil of
the Distriet Court in favour of the defendants allowing them
commission on the sale of a separator.

The appeal was dismissed.

A H. Clarke, K. for the plaintiffs, appellants.
J. W. Macdonald, for the defendants, respondents.

Harvey, ()., and Stvart, J.. concurred with Simaoxs, J.

Simmons, o, :This is an appeal from His Honour Judge
MeNeil in favour of the defendants for the commission elaimed
by them on the sale of a separator. The defendants
were the sales agents of the plaintiff's under an agreement in
writing,

One of the terms of the agreement is:
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in case any machinery is taken from the purchaser for any canse and the
notes given Tor such machinoay are sirendersd, no comm ssion will e

paid on sueh notes
Another term is:—

The party of the second part agrees that in selling machinery, he will

require the purchaser or purehasers to sign one of the regular orders of th
company—the original order so signed by the purchasers to e sent 1o

the company for its approval or rejeetion before the machinery is deliversd
Another term is:

That he will not sell or exchange any machinery furnished under thi

contract for anything except cash or notes ¢ in whole or in pat

payment thereof, unloss specifically authorized to do so in writing,

A syndieate of farmers near Granum, Alberta, owned a
Nichols & Shephard separator and in the fall of 1910, the de-
fendants unsueccessfully canvassed them with a view of selling
a new Nichols & Shephard separator to them.  In Mareh, 1911,
the defendants again canvassed them and were accompanied on
this occasion by MeEwan, the plaintifi’s general agent at Cai-
gary. It was then arranged that a representative of the syndi-
cate should come to Calgary Exhibition on the first week in
July and see the new Nichols & Shephard separator.  The
plaintiff’s agent in charge at Calgary of the plaintiff’s exhibit
met two of the syndicate and the defendants at Calgary on ex-
hibition week and shewed the machine to them and informed
James Cumming, one of the defendants, that he would send Me-
Ewan down to have the papers signed, and the deal completed
the following week.

On account of illness and death in his family. James Cum-
ming was absent from his office the following week and he sayvs
that for this reason he was unable to see any of the purchasing
syndicate for about two weeks. e then learned from one of
the syndieate that MeEwan had completed the sale and had the
documents in connection therewith signed by the purchasers.
MeEwan had in the meantime made an arrangement with one
MeMann, the plaintifi’s sales agent at Lethhridge, wherehy Mo
Mann purchased the defendant’s old separator at $320. M.
Mann admits that he did not have anything to do with the sal

other than to buy the old separator (ease, p. 37). He is corro-
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horated in this by Frank Matheson, one of the syndicate pur-
chasers (ease, p. 170, Matheson also says that he was introduced
to the manager of the Nichols & Shephard Company at the Cal-
gary Exhibition by the defendants as a prospective purchaser.
MeMann says he bought the old separator at the price the syndi-

cate wanted for it less the commission.  The order for the separ-

ator exceuted by the purchasers called for delivery at Granum
which is on the Calgary and Edmonton branch of the C.P.R.

The plaintiffs, however, shipped the separator to a more
distant point from the purchasers, namely, Monareh, on the
Crow's Nest hranch of the C.PPR., and the learned trial Judge
found that this was done for the purpose of defeating the de
fendant’s claim for commission. | think this inference is quite
justified hy the evidenee.  The purchasers refused to take de
livery at Monarch and the separator was re-shipped to Gramna
by the purehasers under an agreement with MeEwan that the
plaintifi's pay the expense of reshipment.

Matheson, one of the purchasing syndicate, says Mr. MeEwan
alleged it was shipped to Monarch as he thought MeMann was
entitled to the commission.  James Cumming, one of the de-
fendants says that he advised the plaintiffs that he could handle
the old separator. | conclude that the finding of fact of the
treial Judge as to the sale being made through the efforts of the
defendants is quite justificd as well as the finding that MeMann
had nothing to do with finding a purchaser

The plaintiffs set up the terms of the ageney agreement
above referred to as a bar to the defendant’s claim. Where
they step in and prevent the agent from completing a sale, the
negotiations for which have heen hrought about hy the agent,
they are not entitled to set up this detfenee

Burehell v, Gowrvie & Blockhouse Collicries, is a recent Privy

sion on this question, [1910] A 614, 80 L

Couneil «
P41 I this judgment Lord Atkinson quotes with approval
the rule laid down by Willis, o, in Tnchbald v, Western Neil
gherry Cofice Co, 17 CB, (NS, 733

aid by one man to another

Ioapprehend that where money is to e

wpon a0 given event, the party upon whom is east the obl

gation to pay is

Fiable to the party whe is to reccive the money if T e my aet whi

provents or makes it dess probable that he shoubd reecive it
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18 DLR.| NicHots & SHEPHARD V. CUMMING,

Applying this rule in the present ease, the defendants are
entitled to the commission as the plaintiffs stepped in and made
a sale after the defendants had brought the plaintifis and a
purchaser together,

I would therefore dismiss the appeal with costs,

Appeal dismissed.

SEIPPEL LUMBER CO. v. HERCHMER
RBritish Columbia Supreme Court, Hunter, CA.RB( Felirwary 16, 1914

I CRoWS (8 11200 — RIGHTS, POWERS AND LIARILITIES —CROW N GRANTED
LANDS —COMMISSIONER'S POWER, HOW LIMITED - LAND T10ES
Statutory anthority given the Commissioner of a provinee to admin
ister Crown lands not |
Crown granted, in the absence of elear amd positive leg
effeet

entended so as to cover lands already
Tatiom to that

20 LAND TIrEES (L= 10) GRANTEE'S PRIVITY. WITH PREDECESSOR-—SCOrt
AND EFFECT,

A grantee of lay
the aetion of his p
than the econveyan

s is ot bound under the doetrine of privity by
reessor in title when such action is taken later

to the grantee

B LAND TITLES (F 1100 GOVERNMENT SUBVEYS CONCLUSIVE, WHEN— 11t
OFFICIAL SURVEYS ACT,
Ihe conclusive effect of Government survevs nder sec, 2 of Oflicial
Surveys Aet, RSLC 1911, ¢h
a ease in which a land owner
survey notes are received by the

0, will not be extended to apply to

ets his own surveyor, although the
ernment oflicials

Acmion for trespass on lands, the plaintift velying on the
terms of the Crown grant.

Judgment was given for the plaintiff,

E. P. Davis, K., and RB. B. Kerr, for the plaintifts,
J.A Harvey, KO and B, P, Stockton, for defendants,
W. 8. Deacon, for the AMttorney-General,

Hoexrer, CoLB.C - The plaintiffs in this ease are hringing
an aetion for trespass against the defendants, vesting upon their
Crown grant. By the terms of the Crown grant ‘their line is

deseribed as “eommencing at the inters

Adion of the westerly
limit of lot 4589, group 1, Kootenay distriet, with the eentre line
of the B.C, Southern Railway, said point heing station zevo of a
traverse of a portion of the said vailway made by W, B, Gan-
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vreau, P.L.S., and recorded in the Department of Lands and
Works in Vietoria on December 15, 1900,

It is beyond dispute that this station zero is a fixed point, as
to the situation of which there is no controversy. It is, therefore,
apparent that a competent surveyor could at onee, having
loeated point zero, ran a line due north as required by the terms
of the Crown grant and in that way determine the plaintiffs’
boundary. It has, however, been strenuously argued that al-
though sueh a line as that can be aceurately loeated, and al
though according to all known seientifie laws there ean be only
one line which would satisfy the conditions, at all events until the
earth’s axis is changed, yet it is within the power of different
officials, such as survevor generals and chief commissioners, to
say that the line as established by some negligent or incompetent
surveyor, though it is not the trae line, shall be deemed to he
the true line, 1t seems to me to be a very startling proposition
indeed, that a man who has got a Crown grant and whose bound-
ary can be definitely ascertained beyond any reasonable doubt
or controversy may wake up some fine morning to find his pro-

perty swept away by the decisions of such officials, which deei-

sions may apparently be given behind elosed doors without any

reason, without any notiee and without any appeal to a respon-
sible eivil tribunal.

There is no controversy in this action, at all events if there is,
then 1 find that the so-called Swannell survey was absolutely
erroncous with the result that it lops off over 400 acres covered
by the plaintiffs” Crown grant.  On Mr. Harvey being pressed by
the Court to say whether or not he would support the acenracy of
that survey, he did not see fit to give the Court a definite answer,
but notwithstanding that, 1 think 1 can safely say that a easual
inspection of Mr, Swannell’s notes, even to the mind of a lawyer,
reveals the faet that they are absolutely and startlingly erroncous.
Referving te station 19, the easting is given as 4.49, subtending
an angle of 7 degrees and 44 minutes, the side of which is 3 ¢hains
34 links. Now, any school boy can 4 , * that it is impossible
for the line subtending an angl T degrees and 44 minutes in a
right-angle triangle to be 4.49 ¢hains when one side hounding the
angle is only 334, so that any official in the land office, if he had




LR.

and

L, as
‘ore,
ving
rms
il's’
al-
| al-
only
the
rent
5 1o
tent
(L) |N'
tion
mnd-
bt
|l|"|‘
leei-
any

pon-

e s,
itely
l‘l'l"l
1 by
v of
wer,
sual
ver,
YOUS.
ding
ains
sible
ina
t the
had

18 DLR.| SewPEL Lusmser Co, v, Hegense,

taken the trouble to glanee at these notes, even in a casnal way,

could have seen that they were absolutely wrong, and, as a
matter of faet, the line should have been 449 instead of 4.49.
Now, this survey of Swannell’s was found as early as 1906 to
be absolutely wrong by Mr. MeLatehie.  In the meantime there
had been a communieation, in 1904, to Mr. Ross vepresenting the
defendants to the effeet that the Chief Commissioner had deeided
that the boundary line as established by My, Swannell under the
authority of the Government was ““the true and unalterable
boundary,”” notwithstanding the faet that only eertain points on
that boundary had been fixed by Mr. Swanuell and that the
boundary had not been completely run and surveyed by him.
That raling was reversed in October, 1907, as appy
signed by the Deputy Minister of Lands to the «

ars by a letter

et that he was
directed by the Chief Commissioner to state that the line estab
lished by Mr. MeLatehie had been aceepted by the Department as
being correet, and the effeet of it was to shew that the timbe
licenses were overlapping the boundavies of lot 4390, So far as
that ruling being final and unalterable as one would expeet to
find it, we find that again in 1910 that ruling is reversed and the
original raling restored in a letter from the same ofticial and the
admittedly ervoncous line deelared to be “the final and unalter
able boundary.” He says he is diveeted by the Chief Commis
sioner to advise that the surveys of those lots, heing the plain
tiffs " licenses, will be gazetted, and so far from finding the Com
missioners” rulings final and wnalterable, 1 find that the only
matter that was not final and unalterable were the Commis
sioners” rulings themselves, and it is not beyond the hounds of
possibility on further consideration by some future commissioner
that the old deeision of 1907 will he vestored and so on ad infini
L,

It is alleged, however, by the defendants that the faet that
the C.P.R. or the B.C. Southern took an appeal from the last deei-
sion, that that in some way or other had a binding effeet and that
the matter had become elosed. AL T need say about that is, that
that was a proceeding taken by their predecessors in title, sub-
sequent to the eonve

canee to the plaintifts.  The plaintiffs then-
selves, not heing parties to the proceedings, cannot in any way
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be bound as Mr. Harvey suggests by the faet that they were
privies of the C.P.R. How privies can be bound by the aetion

ot their predecessors subsequent to their grants under which

they elaim is a matter that passes my comprehension.  Then it is
sought to support the ruling by reference to see. 2 of the Sur-
veyors' Aet in which it is enaeted that all boundary lines sur-
veyed and run under the authority of the Government hereto-
fore or hereafter shall be the true and unalterable boundaries,
ete, A\ easual glanee at that seetion shews that it is dealing with
houndaries that arve surveyed and run under the authority of the
Government,  Now, I am unable to aceept the proposition that
heeause a land owner seleets his own surveyor and his notes are
reecived by the proper officials at the Government buildings,
that constitutes a survey carvied on under the authority of the
Government within the meaning of the Aet. Not only that, but

efully looked at, certainly refers only to

the language when e

boundaries which are “surveyed and run’ and not to hound

arvies as in this instanee portions only of which are marked out
and on which only certain points are loeated,

Then, referrving to the proceedings that were taken before the
Commissioner, 1 am elearly of the opinion that there was no
Jurisdietion for the Commissioner to entertain a dispute of this
character. The very heading of the Aet I think shews that, 1t
is an Aet purporting to deal with Crown lands, and the Chief
Commissioner is the official empowered and required by the Aet
to administer those lands.  How a dispute coneerning lands
already Crown granted ean in any way come under the purview
of that Aet in the absenee of the most positive legislation T am
unable to perecive.  As | have said, the effect of sueh a ruling
as that, if upheld, would be that people who had land Crown
granted to them conld have their property swept away by deei
sions of burcaneratie officials without even the safeguard of pub
lieity or recourse 1o Courts of law,

In regard to the Aet eited by My, Davis, 1 do not think there
is mueh to be gathered from that heeause that was a private Aet
and in the nature of a private bargain between the government
and the railway, and if they had recognized the other boundary

I think Mr., Davis would have been the first to argue that that in
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were no way would be binding on his elients, and 1 think he would B.C
etion have been right.  The plaintiffs ave entitled to the relief prayed. S
vhich As to the costs. the defendants other than the Attorney-General 1914 :
Lit s will have to pay costs. and, were it not for the Crown Costs Aet,  Sprpeer ‘
Sur- the Attorney-General would also have had 1o pay costs as no Lt \m:nl'o. ¢
§osur- sufficient veason appears for his intervention in the litigation, HERCHMER, 4
eto - e
”‘.'" Judgment for plaintiff. Hiwii, O if‘
aries,
g - [ K
Cwith i
f the EMERSON v. QUINN MAN. Ly
i that Manitoba King's Beneh, Macdonald, . Way 13, 1914 KB :
N e LoVENBOR AND PURCHASER (§1 K27, RESCISSION oF covtrvcr ron 1914
lings, FRALD
W the Where the owner's nt conspiving with the owner imduees the e
fendant to enter into an nent to pur a suburban tract of
t, but land of a speenlative value falsely pretendi 4 otia
Iy to is o copurchaser taking equal chances with the defend
uy ant, the contract as aguinst the defendant is vitinted for frand amd
ound- cannot be enforeed by the owner
d ot . :
Acriox for purehase money elaimed under an agreement for — Seaoment
| the sale of land, the defendant Gallagher vesisting on the grounmd
e the : .
ik among others that the agreement was indueed by frand,
as n : . "
= " _“ Judgment was given for the defendant Gallagher,
f this
It D. A, Stacpoole and L. J. Elliotf, for the plaintiff,
hinf E. B. Fisher, for the defendant Gallagher,
hief
@ Act W. Hollands, for the defendant Quinn,
lands R ;
e Macoosatn, J.c—The plaintifft brings this action elaiming Moo, )
b i FLLART.E, being the seeond instalment of purchase money with
raling interest thereon payable by the defendants to the plaintiff under
- an agreement for the sale of lands by the plaintift to the defend L
e ants.  The defendant Quinn did not file a statement of defence P
dee A
{ pub but suffered interloeutory judgment to be en ainst him, -Q.\
The defendant Gallagher admits making the agreement under k‘.i !
ther which the instalment elaimed is due and payable, but resists pay- i {
e 'y
S ment on several grounds as stated in his statement of defenee, ¥is
¢ A . %
e the principal grounds being: (1) that he was indueed to enter :
me A : -
ndary mto the said agreement by fraud and misrepresentation; (2)
dar) 2 ai N PR
hat 4is want of title in the plaintiff.
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The plaintifft was the ostensible purchaser under an agre
ment of sale of certain property near the village of Watrous in
the Provinee of Saskatechewan.  Plats and plans of the sub
division were made and the property advertised and placed on
the market, It was advertised by the Merehants Trust Co., of
which company the plaintifft: was the president, seeretary, and
to all intents and purposes, the company.  The company adver
tised for a sales agent and the defendant Quinn, attracted by the
advertisement. applied for and seeured the position.  When
he made the application he was referved to one MeMillan, who
oceupied a room in the offices of the Merehants Trust Co. and
by MeMillan he was engaged and there never was any question
about the authority to engage him, yet the plaintiff says that
MeMillan had no conneetion with the ecompany, bhut says he was
stmply his agent and was never even a sharcholder of the com
pany.  MeMillan is not, however, a party to the action and his
conneetion with the company need not enter into our investiga
tion.  The plaintiff, as president, seeretary, and company, sane
tioned and approved of Quinn’s appointment, and the latter was
supplied with literature extolling the merits of the property, to
gether with forms of offer of purchase.  (Ex. 14 Everything
up to this pointed to the Merchants Trast Co, as the owners and
not until trouble arvose did the company or Emerson, as the
company, repudiate its conneetion with the transaction and
Emerson personally assume all the rvesponsibility.  The com
pany s business presents a mysterious aspeet and  possibly it
would be an agreeable position to avoid any examination into its
history

Quinn armed with his anthority and advertising matter starts
out on the road to offer positive profit to the buying publie and
at the town of Neepawa in Manitoba posts up his alluring ad
vertisements in the lobby of one of the hotels,  The defendant
Gallagher, who had been a farmer near this town the hest part
of his lite and had just sold his farm and was about to retin
from work, was attracted by his co-defendant Quinn’s advertis
ments and having ready money, the result nl'.'\n:ll‘\ of toil and
labour, was beguiled into the net that was ready to receive him

He approached Quinn and they beeame confidential.  He wanted
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cent. on all sales.  This he represented to Gallagher as 10 per
cent, and he agreed with Gallagher that the partnership was to
get the benefit of this as a reduetion in purchase price: bat he
made the seeret agreement with the plaintifi and Camphell that
an extra 10 per eent, was to go to him and so mueh of it as would

be neeessary would be applied on his shave of the instalment of

purchase priee. So that, instead of his paying anything as his
share of the purchase price, he was actually participating with
the plaintiff, Campbell and the Merchants Trust Co., in the
amount paid by his co-partner Gallagher, This seems to me such a
breach of good faith as to merit the most severe censure,  This
extra 10 per eent. could not be treated as a commission.  The
relationship of prineipal and agent eeased to exist and that of
vendor and purchaser took its place.  This extra 10 per cent.,
therefore, was a reduction of purchase price and the defendant
Gallagher was entitled to the benefit of it and, had it not heen for
the seeret agreement referred to Quinn could not have entered
into the purchase of the property as he had no money, and 1 am
satisfied the defendant Gallagher would not have entered into
such an agreement on his own responsibility.

One of the indueing eauses of Gallagher entering into the

agreement was the faet that the eapable, alert and experieneed
real estate man Quinn was joining him and putting his money
into the venture,  He was imposed upon by Quinn and the plain-
tiff and his company were parties to the imposition, On this
alone the defendant is entitled to relief and it is not necessary to
deal with the question of title,

I dismiss the elaim of the plaintiff with costs and find in
favour of the plaintift by counterelaim, on his counterclaim
reseinding and caneelling the agreement of sale as prayed and

Judgment in his favour against all the defendants by counter

elaim for the sum of $2.362.50 with interest thereon at 5 per eent
per annum  from November 14 1910, to judgment, together
with costs.

Judgment for defendant Gallagher.
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B. & R. CO. v. McLEOD.
Alberta Supreme Court, Harvey, C.J ., Simmons and Walsh, JJ. May 30, 1914.

1. Avromomes (§ 111 C—300)
BY ANOTHER.

Under see. 35 of .\Inmr. Vehicles Aet, (ch. 6, Alta. statutes 1911-12)
the owner of an automobile is liable in damages as well as the driver
who is using the car with the owner's sanct r permission, for injuries
sustained by a third party in consequence of the driver's negligence.

[Witsoe v. Arnold, 15 D.L.R. 915, followed; B. & K. Co. v. McLeod,
7 D.L.R. 579, reversed. )

2. Srarvres (§ 1L C—120) ~Aporren starures
ANOTHER PROVINCE,

Where a statutory provision is adopted from another jurisdietion
after having been in foree there for a long period, the judicial decisions
of that jurisdiction upon its interpretation should be followed unless
there are very strong reasons for a contrary view.

(Ward v, Serrell, 3 A.L.R. 138; Bennefield v. Knox, 17 D.L.R. 398;
Witsoe v. Arnold, 15 D.LR. 915, followed; B. & K. Co. v. MeLeod,
7 D.L.R. 579 reversed. |

3. Neana

Resvoxsmiry or OWNER WHEN CAR USED

SETTLED INTERPRETATION IN

® (§ I F—=120) Last cLiear cHANCE—ULTIMATE RESPONSINILITY

In a negligence action for damages resulting from the eollision of two
automobiles where it appears that the defendant was guilty of primary
negligence and by the exercise of reasonable care could in the eireum-
stances eventually have avoided the result of his own primary negli-
gence as well as that of the plaintiff (assuming the plaintiff to have also
been guilty of primary negligence), the ultimate responsibility for the
collision rests upon the defendant.

[B. & R. Co. v. McLeod, T D.L.R. 579, reversed. |

Arrear from the judgment of Stuart, )., B. & K. Co. v, Me-
Leod, 7 D.L.R. 579, dismissing an action by the plaintiff, the
owner of an automobile, against the defendants, respeetively the
owner and the driver of another automobile for damages result-
ing from the collision of the two ears.

The appeal was allowed and judgment directed for the plain-
tiff against both defendants for $600.

. W, MeArdle, for plaintiff, appellant.
H. L. O'Rourke for defendant, respondent

Harvey, Cu):o 1 agree with the result reached by my brother
Walsh on this appeal.

I am not satisfied that the plaintifi was guilty of any negli-
gence which contributed to the aceident, but, if so, I am clearly
of the opinion that the defendant could, even after it. by reasonable
care have avoided the accident.  Indeed I find it hard to under-
stand how it could have happened without the grossest eareless-
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ALTA. ness on the part of the defendant who was driving the ear. 1 also
S0 agree that the interpretation of the seetion affecting the lability
1014 of the owner of the car should be that given to it by the Courts

Bo& 1 Co. of Ontario before it was adopted by our Legislature upon the first

2 I’. . ground specified by this Court in Ward v, Servell, 3 A LR 138,
cL¥o
and followed in Bennefield v. Knox. 17 D.L.R. 398, rather than on

" ] . .
! ' the ground that it had been a law long in foree in Ontario,

Sa—_— ¥ Soumoss, Joo 1 coneur,

- Warsi, J.:The learned Judge has aceepted the defendant 's
account of the relative positions of the cars immediately prior to
and at the time of the collision, and with his findings in this re-
speet, I am in complete accord. Upon this finding, the facts are
that the defendant’s ear reached the southeast corner of the
intersecting street and avenue slightly in advancee of the plain-
tiff's car, that whilst the defendant’s car was negotiating the turn
from the street into the avenue, the plaintifi’s car passed it, that
the plaintiff’s chauffeur then retarded the speed of his ear and the
defendant’s ear ran into it, causing the damage complained of.
The defendant’s ear was admittedly running at a greater rate of
speed than ten miles an hour in turning this corner and this,
under sub-see. 2 of see. 20 of the Motor Vehicles Aet, is prima
facie evidence that the defendant James W. MeLeod was running
it at a greater speed than was reasonable and proper. The dam-
age was undoubtedly done by his ear and under see. 33 of the Aet
the onus of proof is upon him that this did not arise through his
negligence.  The contributory negligence, if any, of which the
plaintifi was guilty, was the slackening of the speed of his ear

T S

when it was ahead of but in elose proximity to the defendant’s
car.  As I understand the learned Judge's finding of negligenee
on the plaintifi’s part, it rests upon the view that he crossed the
street at an unreasonable rate of speed.  With respeet, T am unable
to follow him in tiis,  This was negligencee, but it was not negli-
genee contributory to the aceident for it was not the high rate of
speed at which he was going when the aceident oceurred which
helped to bring it about, but the sudden moderation of that
speed. 11 the plaintifi’s chauffeur had kept on at the rate at which
he passed the defendant’s ear, he would have drawn elear of it

e ———————— i ———————
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entirely and the aceident would not have happened.  How then
can it be said that the plaintifi contributed to the aceident by
doing the very thing which, if continued, would have drawn

him away from it

I am by no means sure that what the plaintiti’s chautfeur did

in wing down his ear was, under the cireumstances, negligene
although T am inelined to view it as such I'he evidenee upon the
point, is, however, not sufficiently elear to make this absolutely
certain. - But even if it was, it is quite plain, from the evidene
of the defendant James W, MeLeod himself, that he could, by the
exercise of reasonable eare, have avoided the result of the plain
tf's negligenee and this being so, the ultimate responsibility for
the collision rests on him.  The following extract from his evi

denee shews this conclusively

Q. You saw this ear on vour right slowing dowr ry rapidly? A, Yes
sir. Q. It must have been almost skidding to be stopped from o rate of
thirty miles an hour in sixty feet? A Yes sir. Q. That 18 stopping a car
pretty quickly, isn't it? A, Sixt x feet, Q. But it was not sixty-six
feet as he stopped just before he got to the sidewalk line? A, Yes. Q. And
the sidewalk is ten feet? AL Yo Q. So it would really be about fifty six
feet from when you first saw the ear until you struck him? A Yes. Q. Al
though you saw this car stopping so rapidly you did not stop vour car, a
ording to your ownstory? A, No, I went right on. Q. And you did not
intend to stop your ear? A Nosir. Q. You thought he was going to get
out of your way and you did not intend to our car?

'ne Covrr—What wus vour idea; did 1 think he was going to I
thead of you or did you expect to be ahead of hin A 1 expected to he

thead of him around into Gth Ay

Nothing could be elearer from this than that the defendant
with his eyes wide open to the faet that the plaintift’s ehauffeur
was quickly reducing his speed, did absolutely nothing to pre
ent the collision which must inevitably result unless he altered
his speed or his direction or both.  He did not do so, and it was
this failure on his part which brought about the result complained
of, and entitles the plaintiff to recover at any rate from him his
consequent damages

I'he learned Judge dismissed the action as against the defen

dant Hugh 8. MeLeod, the owner of the ear, registered as such
under the Aet. He was not in his ear at the time. It was driven
by his son and co-defendant I'he son had been driving this car

for about three vears, taking it out whenever he lhiked.  On the

Mo Lron

W )
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day in question he took it out to get the tank filled with gasoline
preparatory to the usual Sunday family drive.  There is nothing
in the evidence to indicate any emplovment of the son by the
father or any agency on his part under which the father could
be held liable at common law. His liability, if any, is purely
statutory.

Sec. 35 of the Aet provides that
the owner of a motor vehicle for which a certificate of registration has
been issued under the provisions of this Act shall be lable for violation of
any of the provisions thereof in connection with the operation of such motor
vehiele

At least one of the provisions of the Aet was violated in the
operation of the defendant’s car on the oceasion in question,
namely, that to be found in see. 19 which prohibits the operation
of a car
s0 as to endanger or be likely to endanger the life or limb of any person or
the safety of any property

This imposes upon the defendant Hugh 8. MeLeod the liability
created by see. 35, The question for decision is whether that
liability is a eivil one to the person damaged by the particular
violation in question, or is simply a liability for the appropriate
penalty provided therefor by the following see. 36. This sec.
35 is patterned after the corresponding section of the Ontario
Motor Vehieles Act, which, so far as I ean find, was first enacted
in 1906 and is in the following words:

The owner of & motor vehicle for which a permit is issued under the
provisions of this Aet, shall be held responsible for any violation of the Act
or of any regulation provided by the Lieutenant Governor in Council

As my brother Stuart says in the judgment under appeal,
there is little possibility of distinguishing the two statutes by reason of
any special terms employed in them.

By authoritative decisions of the Ontario Courts, it has been
held that under the Ontario Act the owner of a motor vehicle is
civilly liable for the driver's violation of the provisions of the
Act in every case in which it has been used, as here, with his
sanction or permission.

Mattei v. Gillis, 16 O.L.R. 558; Smith v. Brenner, 12 O.W.R. 9,
1197; Verral v. Dominion Automobile Co., 24 O.L.R. 551, and
Bernstein v. Lynch, 13 D.L.R. 134, 28 O.L.R. 435. The two first
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named are judgments of a Divisional Court rendered more than
three years before the Alberta statute was passed.  The third is
a judgment of a Divisional Court rendered two months before that
statute was passed and the fourth is a judgment of the Appellate
Division rendered last vear,

A LR, 138, this Court held that where a
statutory provision is adopted from another jurisdiction, after

In Ward v. Serrell, 3

having been in foree there for a long period of time, the judicial
decisions of that jurisdiction upon its interpretation should be
followed unless there are very strong reasons for a contrary view
This was followed by this Court in April last in Bennefield

Knor, 17 D.L.R. 398 1 do not know of any ** very strong reasons

for a contrary view" of this seetion to that taken by the Ontario

Courts, and I think, therefore, that we should follow them
This is the view which Scott, J., took of the matter in Witsoe v

Arnold, 15 D L.R. 915, a case decided under this same section

sinee the judgment appealed from was given and which judgment
he declined to follow.  Apart entirely from this, the reasoning
of the Ontario decisions commends itself to me and I am quite
prepared to adopt it. The amount for which the plaintiff is en-
titled to a judgment can be made out from the evidenee only with
very great difficulty.  The total bill of the Cadillae Company for
repairs is 8340.20.  Of this, however, $12,40 is for repairs prior to

the aceident which reduces the bill to £327.80.  Of this $60 was
for repairs to the engine.  The evidence does not satisfy me that
these were necessitated by the aceident. T am inelined to think
they were made under the plaintifi's general instruetions to over-
haul the ear when the damage done by the defendant’s car was
being repaired.  This should come off and the Cadillae bill stands
at $267.80. 1 would disallow the account for the new front tires
Buck, the plaintiff’s manager, says the front tires that were on the
car were ruined by the aceident.  Tracy, the mechanie, who made
the repairs, says that this is not so, and that they were not dam-

aged except to the extent of their ordinary wear and tear. |

would disallow this claim.  The plaintifi's elaim for the loss of the
use of the car is most vague and unsatisfactory. It claims $405,
being $15 a day for the twenty-seven days from March 17, the
day of the aceident to April 13, the date of the return of the car
He did not take the ear to the garage until March 25, and he can-
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ALTA, not elaim for these eight days.  Two of the remaining days are
8.0 Sundays for which he makes no elaim. At the outside, therefore
1914 5

the elaim under this head is limited to 8

. being for seventeen
o8 RCoo days" loss of use of the ear at 815 per day.  No satisfactory evi-

v

denee is before us though to show the actual loss in this respect

MeLron
and 1 think that we will be doing the plaintiff full justice by allow-
Walsh, 1. | oA i pe; -{ R : .
ing 150 for this item.  The sum of 8500 is claimed for general
damage to the ear. It undoubtedly suffered some damage heyond
that which was repaired, but again the plaintiff's evidence is woe-
fully lacking in direetness of proof of the amount of this loss. 1
would add to the two sums of $267.80 and $150 allowed as above
a further sum under this head sufficient to bring the total to $600
This eertainly does not err on the side of generosity to the plain-
tiff, but it is alone to blame if the amount of its elaim as thus fixed
fulls short of its actual loss,
I would allow the appeal with costs and direet the entry of
judgment for the plaintiff against both defendants for $600 with
l'l“t‘.
Appeal allowed.
MAN, MONADNOCK REALTY CO. v. QUEBEC BANK
.\' I Wanitoba King's Beneh, Galt, J,  May 5, 1914
1914 L INGUNCTION (8 1 E—16) —INJURY TO REALTY— | NTERFERING WITH PARTY
WALL,

An application by a realty owner for an injunetion inst an ad
joining owner interf additional construction work with a party
wall already erected and maintained between the two properties, will
w from such additional work is shewn
and where the expense of pro ing the applicant without restraining the
proposed interference wounld be trifling compared with the inconvenience,
cost and delay which an injunction wonld oceasion, especially where
the application is dilatory

2, INaUNeTioN (8 137 ) —PROCEDURE—PARTIES,

Upon a motion by an owner of realty for an injunction to restrain
an adjoining owner from inte g by additional work with a party
wall already erected and m ed between the two properties, a
third party for whose benefit and under whose instruetions the addi
tional work is done as well as the building contractor doing it
may properly be joined as co-defendants,

| Dalton v. Angus, LR, 6 App. Cas. 740, applied.]

Statement Moriox by a realty owner for an injunction to restrain the

defendants, adjoining owners, from interfering with a party wall
by additional construetion work.
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The injunetion was refused,

A Andraws, K.Cand Fo M. Burbidge, for the plaiotift
H. Phillipps, and €. S, AL Rogers, for the defendants

Garr, J.:—This is a motion by the plaintiffs to continue an
injunetion granted by me on April 17 instant, restraining the de
fendants, their servants and agents from interfering with the
party wall ereeted between the lands owned by the plaintiff's
and by the defendants, the Quebee Buildings Ltd. The other
defendants arve the Quebee Bank, and the Carter-Halls-Aldinger
Co. Ltd., building contractors,

Upon the opening of the motion. Mr. Hugh Phillipps. on
behalt of the defendants, moved to have the name of the Quebee
Bank struck out and the action dismissed as against them on the
ground that they were not the owners of any of the lands in
question or of the wall in question : and also that the defendants,
Carter-Halls-Aldinger Co. Ltd., were entitled to the same relief
in as much as they were shewn to be only eontractors under the
defendants, the Quebee Buildings Litd.

As oy 'ds the Quebee Bank, for whose benefit the building
is being ereeted by the Quebee Buildings Ltd., 1 find among the

material an affidavit by Charles F. Pentland. as manager ot the
said bank, stating that:

G. The present business of the bank is now being condueted upon leas
hold property in the eity of Winnipeg and thereby | am required to give
three months' notice. which notice 1 must necessarily give on behalf of the
sudd bank three months prior to the fivst day of August

It is apparent that the building in question is being con-
strueted for the benefit of the bank and doubtless under their in-
structions.  So far as the Carter-Halls-Aldinger Co. Ltd. is con-
cerned, 1 think they are also proper parties to any such action
as this upon prineiples elearly set forth in Dalton v. Angus, L.R.
6 App. Cas. 740. 1, therefore, decline to interfere with the
record as regards either of these defendants. The rights of the
parties in respeet of the party wall in question are largely based
upon an agreement made on Mareh 29, 1895, between the Trust
& Loan Co. of Canada (predecessors in title to the defendants
the Quebee Buildings Ltd.) of the first part, and Frank W. For
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. MAN. man (predecessor in title to the plaintiff) of the second part
i K. B The agreement recites that the Trust & Loan (o, was, the owner
y 1914 of lot No. 8 and that Forman was the owner of lot No. 9, and

Moxapyock  that the parties intended to ereet buildings upon their respective
Reavty Co,
0.

%l QUEREC wall between the two buildings. The agreement contains the

Baxk

properties and it had been thought advisable to make the party

following, among other provisions:

3. One-half of the said wall is to stand upon the property of the parties
of the first part and the other half upon the property of the party of the
second part above deseribed.

11 10. 1f the said wall should be at any time damaged by fire or otherwise
il 0 as to be eapable of vepair then each party shall contribute to the repair

thereof in equal proportion, and if either party shall negleet on reasonable

notice to p 1 with the r

, then the other may perform the neces
one-half of the

anlt as aforesaid,

sary work and supply the necessary material and cha

which said

expense thereof to the party so making

¢ amount said party agrees to pay

LI either party shall at any time des construoet o wall higher

| than that provided for by this agreement, sueh party shall he at liberty

down the present wall and erect another in place thereof at his own cost,

L
!' after ninety days’ written notice given by him to the other party, to tear
3
¢ ' wrge and expense.  In doing such work such party shall procced with all
!

possil

+ diligence and take all proper precautions to protect the occupants
and tenants of the other party from inconvenience from such work, and the
party prosecuting such work shall indemmnify and save harmless the other
party and all oecupants and tenants from any damage which may be cansed
by reason of such work,

! 14, 1t is hereby mutually agreed between the parties that this agree
ment shall be performed and at all times construed as a covenant runuing
with the land, but that no part of the fee of the soil upon which the

or of the

party wall shall stand shall pass to and become vested in eit
parties hereto, their respective heirs and assigns by virtue of these presents

Under the above-mentioned agreement the party wall was
built and both parties utilized it in ereeting their adjoining build
ings. The wall was about 97 feet long, extending from the south
side of Portage Ave, southerly and was about 18 inches thick
Both parties filed eaveats elaiming an interest in the other
party’s land for the purposes of the wall. On December 6, 1909,
the Trust & Loan Co. eonveyed lot 8 to the Manitoba Invest
ment Ageney Ltd., who in turn appear to have eonveyed to the
defendants, the Quebee Buildings Ltd.  Frank W. Forman ap-
pears to have conveyed lot 9 to the plaintiffs. The owner of lot
9 in ereeting the building now owned by the plaintiffs inserted
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two steel joists with I-beams at the casterly side of lot 9 into the MAN.
party wall at a height of about 15 feet and extended these beams K. B 5 168

with an accompanying steel plate about 11 inches into the 18- 1914

inch wall.  These joists were supported at the westerly end by vioxanvock

a metal pier. A brick wall was then constructed upon these HFEALTY Co.

beams for the purposes of the second story of the plaintiffs’  Queme

building. At the same time, the plaintiffs, or their predecessor il B

ereeted a veneer of pressed briek having only a width of one iR

brick on the northerly side of their building and of the party

wall, and they utilized this veneer brickwork for the partial sup :

port of the steel joists and I-beams aforesaid. ;
In the summer of 1913, the owners of lot 8 determined to

take down the building which had been ereeted on their lot and

to ereet a very large building for the purposes of the Quebee

Bank at a cost of $250,000. Some correspondence took place he-

tween the Quebee Bank and the plaintiffs in reference to some ;

modified use of the party wall, but these negotiations fell

through. In October, 1913, the demolition of the building or lot Sis

8 was completed and a portion of the party wall at its northerly ) \%

end, consisting of the brickwork from the casterly half of the J Wi

wall was taken out to the extent of several inches, sufficiont to 14} e y

expose the ends of the plaintiffs’ joists and I-beams. The ex- '

posed portions of the wall were protected by sacking during the
winter in order to avoid the danger of exposure to the weather
in the winter. Things were left in this condition all winter and
no inquiry was made by the plaintiffs as to what the intention
of the defendants might be in vespeet of the party wall. On or
about April 3 instant, a conversation took place between . F,
Pentland, manager of the Quebee Bank at Winnipeg (in com
pany with the Winnipeg agent for the avehiteets for the bank),
and Clarence Day Shepard, a member of the firm of €, H. En-
derton & Co., chief agents for the plaintiffs in Manitoba, with a
view to obtaining the plaintiffs’ consent to the extension of the
stone front of the proposed building to the middle line of the

north end of the said party wall and the building of a pier
overhanging the said pacty wall extending baek from the front
of and continued up to the top of the said proposed bank build-
ing. Mr, Shepard explained to Mr. Pentland and the agent that
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he would have to consult the plaintiffs with regard to the matter
and asked them to let him have a drawing shewing how the
work was intended to he done and a letter explaining the same
and promised upon receipt of sueh drawing and letter to at onee
write to the plaintiffs, whose head office is in Minneapolis. My
Shepard says they agreed to let him have the drawing and letter
within two or three days, bt no such letter or drawing was ever
sent to him. - On the contrary, about April 7, the defendants and
their contractors proeceded to eut away the east halt of the end
of the party wall for a distanee of about 28 inches. The only
reason given by Mr. Pentland in his affidavit, for failure to
comply with his promise to let My, Shepard have the drawings
of the proposed new building, is that he considered the conversa
tion to be without prejudice to the defendants’ vights, 1 do not
consider this to he a satisfactory reason for, to say the least of
it. such discourtesy,

The material adduced before me on the 17th instant when
the injunetion herein was granted, consisted of an affidavit by
the said Clarenee Day Shepard verifying a copy of the said
original agreement respecting the party wall and an affidavit
by William Fingland, avchiteet, Mr. Shepard’s affidavit sets
forth the ownership of the respeetive lots and deseribes the
plaintiffs” building. In the fiest storey there ave shop fronts
and above the first storey there is said to be a solid 18-ineh brick
wall.

The said brick wall is supported on ivon beams which rest on
cast iron columns exeept at the north-cast corner of the plain
tiffs” building, where the said heams vest on the north end of
the said party wall.  Mr. Fingland in his affidavit, deseribes the
plaintifts” building in exaetly the same language. The evidenee
clearly shews that the north end of the party wall had been in-
terfered with by the defendants to sueh an extent in Oetoher
1913, that the plaintifis” steel joists and I-beams were plainly
visible to anybody passing up Portage Ave., and it certainly
does seem strange that neither My, Shepard nor any one con
neeted with the present plaintift company could have failed to
see these beams and to notice that the party wall was

heing interfered with,  No reference to an interference with
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the wall by the defendants in October last was mentioned i
the material addueed bhefore me, nor was any referenee mad
cither by My, Shepard or by Mre, Fingland. the arehiteet. to the
fact that the joists and I-beams in question rest not only upon
the north end of the party wall but also apon the brick veneer

b inches thick which forms no part of the party wall.  The im

portance of this last featuve was elearly shewn by Fdward

Rogers, building inspeetor for the eit

f Winnipeg, who savs in
his evidened

I would not give a permit for any inerea in the height of the Mo

nock building not beeanse of what the defendant v done, but I

Mr. Rogers shews that various contingeneies might interter
with the brick vencer support and thereby endanger the plain
tiffs” building, wholly irrespeetive of the condition of the party
wall

Owing to the faet that hoth parties desire to have this motio
speedily disposed of, T permitted a good deal of evidenee to b
given on both sides orally.  Still it must be horne in mind that
this is not a trial of the action, there ave many features of the
ease that will bear further clueidation and argument \fter

listening attentively to all the evidenee addueed and the arg

1
ment of counsel on both sides. 1T have come to the conelusion that
the plaintiffs are not entitled to a continnanee of the injunetion

In the first place it is very doubtful whether the defendants
are bound at all by the burden imposed on the Trast & Loan Co
under the agreement of Marveh, 1898 The point was only
touched upon by counsel in answer to an inguiry I made to

wards the close of the argument, but it was not satisfactorily

cleared up. In Austerburry v. Corporation of Oldham, 29 Ch. D

700 at page 781, Lord Justiee Lindley says

But it strikes me. | confess, that there is a still more formidable objec
tion as regards the bhurden Does the burden of this covenant run with
the land so as to bind the defendants?  The defendants have acquired the

road under the trustees amd they arve bound by such covenant as runs with
the land. Now we come to faee the diflienlty: does o covenant to repain

all this r

ad run with the land, that does the barden of it descend upon

those to whom the road may be a

n future We are not dealing
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here with a ease of landlord and tenant,  The authorities which refer to

that class of < have Jittle if any, bearing npon the case which we have
to consider, and 1T am not prepared to say that any covenant which imposes
a burden upon land does run with the (. unless the covenant does, upon
the true construction of the deed containing the e wmnt, amount to either
a grant of an ement, or a rent-charge, as some estate or interest in the
land. A mere ¢ nant to repair, or to do something of that kind, does not
seem to me, 1 confess, to run with the land in such a way as to hind those
who may aequire it

It will be remembered that the agreement itself expressly
provided that no part of the fee of the soil upon which the said
party wall should stand should pass or be vested in either of
the parties thereto, their respeetive heirs and assigns. It may
be, as Mr. Burbidge argued, on behalf of the plaintiffs, that while
the owners of the respective lots retained their ownership of the
soil, the wall itself might be construed to belong to them as ten-
ants in common, This is the situation for which Mr. Burbidge
contends, but if so the law is that one tenant in ecommon eannot
bring trespass against the other tenant in common, bhut must
resort to the remedy of partition,

The next point to be considered is the material upon which
the injunetion was granted on the 17th inst.  If T had known
that the wall had been eut into by the defendants in October
last, thereby exposing the plaintiffs’ beams without any enquiry
or objeetion on the part of the plaintiffs, or if T had known the
important bearing which must be attached to the faet that the
plaintiffs” beam rests to the extent of several inches upon a bhrick
veneer forming no portion of the party wall, 1 eertainly would
not have granted the injunetion ex parte.

Thirdly, assuming that the defendants committed a wrongful
act against the plaintiffs in cutting into the middle of the party
wall a depth of 28 inches southward and 8145 inches westerly
and that the defendants are liable for any damage thereby oeca-
sioned, the question arises to what extent, if any, have the plain-
tiffs been injured? The defendants are inserting granite blocks
of a width of 17 inches into the space formerly oceupied by the
half of the wall. This leaves 11 inches to the outside edge of
the plaintiffs” vencer wall, 4 inches of this consists of the plain-
tiffs” own veneer, so that it comes down to this, that there are
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only 7 inches of space left which the plaintiffs can reasonably MAN. o
complain of. It is quite true that the granite blocks are not to K. B ;.‘:-I
be bonded into the wall, but still they form a complete sup 1014 :

port to it on the easterly side, exeepting the 7 inches above Moxsosock
Reavry Co,

mentioved.  The building inspeetor, My, Rogers, appeared to

me to be a man of competent skill and judgment. The following — Quesec "
extraets from my notes shew the vesult of a eareful inspection "‘\'_(‘
by him of the premises: Ga. &,
Inomy opinion, there is no weakening whatever of the party wall, 1§
there was any side thrust it would be eliminated by the weight of the beams
Fhe bearing surface is ample,  Nothing appears to have been done by th 3
defendants to the injury of the plaintiffs,  There is no thrust, 1 ois o dead
load,  There is no possibility of danger from crushing
With regard to the 7 inches of space above alluded to. Mr :
Phillipps, on behalf of the defendants, points out that any owner o
would have a right to utilize his half of the wall to run up a ,
chimney flue and any sueh flue would oceupy more space than 7 Ly
inches. ¢
mey
Fourthly, if the plaintifts veally feel that there is any danger y Tl
to their building by reason of the defendants’ interference with %
the wall, they appear to be entitled to repair it themselves by
replacing the brick wall as it was to the north of defendants’ i
granite bloeks.  The cost of doing this is said to he about $50,
After heaving all the evidenee, ineluding the expert opinion of
three witnesses on hoth sides, 1 feel satisfied that no real danger e

exists, and that the expense of fully protecting the plaintiffs to
the extent they seem to think necessary would be trifling com-
pi
ants would suffer by reason of any interference with their pre

ed with the inconvenienee, cost and delay which the defend-

sent building operation,  With the exeeption of the northerly 28
inches aforesaid, the defendants appear to have abandoned the
entive party wall to the plaintiffs,

The plaintiffs” motion is aceordingly dismissed and the in-
Junetion dissolved.  With regard to the costs, 1 am quite pre-

pared to dispose of them now and also to deal with the question

of damages sustained by the defendants owing to the injune-
tion, but I think these matters had better stand over to he dealt

with at the trial when some of the points above mentioned may

1718 D.LR,
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be amplified or eleaved up. 1f, however, the parties think other-
wise I will bhe happy to deal with them myself upon motion at
any time,

Motion dismisscd

BERLIND v. TIPOGRAPH.
Quebee Court of Review, Arvchibald, Bruncau and Beawdin, JJ Neplemiby
19, 1914

1. Conrracrs (§ 11 D—173a)—CoNsTrRUCTION REAL  pPrROPERTY \s 1O
QUANTITY— EVIDENCE ADMISSIBLE— VENDOR AND PURCHASER
The interpretation of & qment of sale of realty ambiguous on
its & 1o the dese ||||||n|| of the property sold may be based on the
subsequent conduct of the parties to the agreement, and where one
of such parties later than the sale makes a notarial declaration in
collateral matter fixing the d eription such declaration is admissible
as against him in construing the contract

Avpear by the defendants from the trial judgment of the
Quebee Superior Court in favour of the plaintiffs in an action
for specific performance of a contract for the sale of land involving
ambiguity as to the quantity of land agreed to be sold.

The appeal was dismissed.

E. Pélissier, K.C., for defendants, appellants,

(. C. Papineau-Couture, for plaintifis, respondents.

ARCHIBALD, o, :—This is a review of a judgment which has

condemned the defendant to execute a deed of sale of a certain

property on St. Catherine street, in the eity of Montreal.  The

defendants on May 30, 1911, signed the following document

Jacobson,
the undersigned, hereby authorise the sale for us of property 1350
to 1358 St. Catherine street east, with the extension to St. Alexis <treet
for the sum of £30,000, on the following eonditions:

0,000 eash on date of sale; the buyer shall assume the present ex
isting mort s of #8000 at e cent. and $2,000 at 8 per cent, and
10,000 at 6 per cent.. the latter payable $500 every six months, Buyer
shall take possession from time of signing the deed of sale. The huyer
shall grant us a S-vears' lease for onr store with the extension and the tw
upper flats, with our own dwellings. for the price of 1500 per annum fon
the first two years, payable $125 per month, and for the following 3 years
at $1.800 per annum payable 150 per month, it being understood that
the part of the store that has no extension shall not be included in this
offer,  We will pay you 2% per cent, commission from the amount of
sale,  This offer is good until June 10th. 1911
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This is signed by four Tipograph Brothers

The point at issue hetween the parties appears veally to 5
whether the elause it being understood that the part of the
store that has no extension shall not be ineluded in this offer
applies only to that portion of the offer which concerns the lease
or whether it applies also to that part which concerns the sawe
of the property. The Court helow has found that it has appli
cation only to the lease and not to the sale of the property

It seems that this option had been transierred to Sam. Bo
lind and Carl Rosenberg. the plaintifls in this case, and on July
L1911, a docnment was signed in duplieate between Berlind
and Rosenberg and Tipograph Bros.. vepresented by Saul Tipo
graph.  The property in that doewment was deseribed “*that
certain pareel of land Tronting on St Catherine street in the
sald eity of Montreal, bearing civie mumbers 1350 to 1358
clusive of St Catherine street cast and 3. 5, 7 St Alexis
street,”” and then it proceeded to say : ““the deed of sale will
executed on oor before October 15, next, and will he made for
the sum of £30,000 and subjeet to the conditions and terms of
the option given by the said Tipograph Bros. to Mr. Jacohson on

May 30, last.”" In this, no special mention is made of the

Serve o part of the store which has no extension, It seems
that « rning the stid preperty, there was $10,000 due hy
the sraph Bros. to one Morgan, being the last $£10,000 men
t s affeeting the property in the offer above recited. In
N iher, there was due npon this, by the Tipograph Bros. to

Morgan, an instalment of $300 and $300 in interest, and heing
short of money they applied to one Ogulnik to get the $8300 0
pay Morgan, and in the notarial acknowledgment which they

save to Ogulnik, the following oceurred
A certain emplacement situated on St Catherine street, composed of
topart of Iot Noo 1392, a part of lot No, |
of lot No, 1303
in the said eity of Montreal, with stores and dwellings erected on said lot
352, 1354

I, and another building fronti

the south-we

boand the whol

b oon the oflicial plan and book of refere of St Mary's ward

> a5

bearing civie numbers 1350, 6 and 8 St, Cathering

Alexis st

street east, Montre

for the price of 30,000, in deduction and part payment whereof the sai
Fipograph Bros. acknowledge to have reeeived previous thereto the sum
ol X3.000, balanee to be paid as per terms mentioned in the agreement of
sale,

QUE

\
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This was signed by Morris Tipograph for himself and the
firm of Tipograph Bros.  This was the first document which
contained something approaching an official deseription of the
property.  One of the Tipograph Bros., by name Carl, was re-
sident in New York and a power of attorney had to be obtained
from him. In this power of attorney, the land is deseribed ““an
emplacement now known as the sonth-west part of lot No. 1392
on the official plan and book of reference of St Mary’s ward
in the said eity of Montreal, containing about 64 ft. in width in
front by 45 ft. in depth, English measure, more or less, ete.””
Then follow metes and hounds.  ** Another emplacement known
as part of lot subdivision number one of the official subdivision
of lot No. 1399-1 on the official plan and hook of reference of
said St Mary s ward, in said ¢ity of Montreal, containing 3 1t
Toinin depth in the north-casterly end, 4 ft. 2 in. in depth at
the south-westerly end by 64 £, in width.” Then follow metes
and bounds.  ** Another Tot now known as No. 1393 on the official
plan and hook of veferenee of St. Mary's ward (followed by state
ment of contents and boundaries).”” Then the statement follows
“On the said emplacement are erected stores and dwellings
known as civie numbers 1350-52-54-56 and 58 of St. Catherine
street cast, ete.”’

This was signed by Carl Tipograph.  The only remaining

Tipograph who has not signed this deseription is Max Tipo

graph.  This deseription contained the word *property ™" with

out deduetion of that part of the property where the exten-
sion of the store did not go. The Court has found that it was
the intention of the defendants to sell the whole property. |
tiink really there can be no reasonable guestion that such was
their intention,  The conelusions of the judgment ordered the
dacfendants to exeente a deed of sale of the property and pro
vided that the judgment should stand in place of such deed of
sale if the defendant made default in exeenting the deed. |1
am of opinion, therefore, that the judgment of the Court of

first instancee is right and must be maintained.

BroNear, W1, conenrred
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Bravpin, J. This is an action taken by Samuel Berlind
and Carl Rosenberg to compel Morris, Carl and Saul Tipograph,
currying on business at Montreal under the firm name of Tipo-
graph Brothers, to sign a deed to their property This suit is
based on a writing dated May 30, 1911, reading as follows:

[Quoted in judgment of Arcrisarn, J.|
And on another writing of July 4, 1911, which is virtually a con-
firmation of the first writing, with the acknowledgment on the
part of the defendants of their having received the sum of $2,000
1911,
they formally called upon the defendants to furnish their title

from the plaintifis.  The plaintifis add that, in November

deeds to the property; that the defendants refused, and that on
March 29, 1912, they protested the defendants to compel them
to sign the deed of sale and of lease according to the conditions
mentioned in the writing of May 30, and offered the sum of
£6,200, the balance of the cash payment of 810,000, payable at
the signing of the deed.

On the refusal of the defendants to sign, plaintifis have brought
this action, depositing the sum of $6,200 into Court.  The de-
fendants, for plea to the action, admit the writing of May 30,
and deelare that they have always bheen ready and are still ready
to carry the same into effeet, but they contend that this writing
is incorrectly interpreted by the plaintiffs. and submit that the
last part of the writing means that they did not sell to the plain-
tiffs that portion of the property that has no extension; they
pray acle of their declaration that they are ready to sign the
contract in this sense, and pray that, in default of the plaintiffs
aceepting this consent within 15 days, the promise of sale granted
by them be declared at an end and the action dismissed

The Superior Court maintained the plaintifi’s action according
to the conclusions of the deelaration.  The defendants complain
of this judgment, and submit that it does not properly interpret
that part of the writing to which I have just alluded.  The de-
fendants raise no complaint about the procedure followed by the
plaintiffs, and the only question submitted to this Court at the
argument is as to whether the following sentence in the writing
of May 30: "It being understood that the part of the store
that has no extension shall not be ineluded in this offer,” applies

to the sale or to the lease stipulated by the parties.  Of course,
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the parties admit that the writing contains two distinet stipula-
tions: one concerning the sale of the property of the defendants
bearing civie No. 1350-58 St. Catherine St. K., with the exten-
sion to St. Alexis St., for the sum of £30,000; the other concerning
the five-year lease which the defendants required from the pur-
chaser. The last sentence mentions that the part of the store
which has no extension shall not be included in this offer.  The
plaintiffs say that this portion of the document relates to the
lease, whereas the defendants claim that it relates to the sale,
and that this part of the property, therefore, was never sold.

In order to properly interpret this writing, which seems to
have been drawn on the defendants’ own paper and signed by
themselves, it is well to examine how these premises were occu-
pied when the writing was signed. This property comprises
1350-58 St. Catherine St. E., No. 1350 being at the western
extremity and 1358 at the eastern extremity. From the plans
and the evidence it appears that the property is built along its
whole front, where it measures 64 ft.; that it has three storeys
to wit, the ground floor, occupied for the greater part by the
defendants as a store and by a tenant as a dining-room at the
eastern extremity. Part of the property extends back to St
Alexis 8t. The depth of the store and of the extension at this
place is 106 ft. 10 in., whereas on the east thereof, where there
is no extension, the front is 28 ft. and the depth 40 ft. 11 in.
only. By allowing a width of about 12 ft. for the dining-room
at No. 1358, that part of the store which has no extension has
a front of about 16 ft. The extension on the ground floor is
occupied as a store, whereas on the upper floors it is oceupied
partly for dwelling purposes by one of the defendants and partly
as warchouse by the defendants.  The upper part was occupied
as a shop and lodging by a tailor and the width of two windows
The other two windows in the centre are occupied by one of the
defendants, and the rest, comprising the three east windows, are
occupied by an artist,

Now, if we examine the writing, what the defendants wished
to lease from the purchaser is apparent.  They themselves stipu-
late that the purchaser will have to grant them a 5-
for their store with the extension and the two upper flats, in-

cluding their dwelling, for the price of 81,500 per year, payabl
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monthly, and then comes the sentence which has given rise to
all this litigation. It being understood that the part of the
store which has no extension shall not be ineluded in this offer.”
[ ean come to no other conclusion than that this sentence applies
to the lease and not to the sale,

The defendants begin by stating that they sell their property,
1350-58 St. Catherine St, |
St., and then they stipulate a lease for their store with the exten-

, with the extension to St. Alexis

sion, the two upper floors with their dwelling, and add that that
part of the store which has no extension is not included in this
offer, that is to say, in my opinion, that that part of the store
which has no extension and which comprises 16 ft. front by 40 ft.
depth shall no longer be oceupied as a store by the defendants,
but that for the future their store will he comprised hetween
the fire-wall of the western extremity, thus giving them a store
36 ft. in width by 106 ft. 10 in. in depth. It seems to me evident
that the purchasers must have insisted on keeping the two small
stores on the ground floor, that already oceupied as a dining-
room, and the other comprising part of the old defendants’ “tore,
measuring, as | have stated, 16 ft. in width by 40 ft. in depth.
If the contention of the defendants were admitted, it would follow
that part of the ground floor was fold including the upper storeys,
but that that part of the store which is on the ground floor, com-
prising 16 ft. by 40 ft., would not have been sold.  They must
have sold the upper portion since they included it in the lease,
and they would not have sold the small store on the ground floor,
a state of things which appears to me neither just, nor probable,
nor reasonable.

The subsequent conduct of the defendants confirms me in
this opinion.  Thus on July 4 they signed a writing wherein they
declared that they sold all their property. This same declara-
tion they made in a notarial writing of November 25, 1911, when
they borrowed a sum of $800 from one Ogulnik to pay a part
of their own purchase price. Two of the defendants, Morris
and Carl Tipograph, recognized that the contentions of the
plaintiffs were well founded in a document which is a power of
attorney from Carl to Morris authorizing him to sign the deed
of sale. Finally all the parties met at the notary's to sign the
deed of sale and the lease, and a statement is prepared shewing
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QUE. the amount which the plaintiff will have to pay to the defendants

(SN to complete their first payment of 810,000, sceing they had pre-

vl"“ viously paid $3,800.  According to this statement a balance of
Beriisn 85 50 was payable by the plaintiffis. A disinterested witness
tvocsapn. declares that the defendants warranted a lump sum of $6,000

< e on account of the trouble they had to bring the transaction to
eaudin, J. M & ¢
a conclusion, but it was not contended that the defendants had

not sold all of their property; finally the defendants received
$3,800 on account, and prayed by their plea that, in the event
of the plaintiffs not aceepting their proposition within fifteen days
from the filing of the plea, the promise of sale of May 30, 1911,
he annulled, and yet they keep the $3,800.

Taking all these facts into consideration, I am of opinion
that the judgment of the Superior Court is well-founded and
that it should be confirmed, and this is the unanimous opinion
of the Court.

Appeal dismissed.

B.C. ELECTRIC R. CO. v. GENTILE.

Judicial Committee of the Privy Council, Lord Dunedin, Lord Moulton
Lord Parker of Waddington, Lord Sumner, and Sir George Farweoll
June 16, 1914,

Lo LOIraTion oF ACTioNs (8 THF—=130) —DIFFERING PERIODS OF LIMITA
TION UNDER Provizcian Rammway At LONGER PERIOD UNDER
Lorp Camprert’s Acr (B ACTION AGAINST RATLWAY FOR
CAUSING DEATH,

A suit brought under the Families Compensation Act, RS.B.C 1911
ch, 82, against a railway company is not barred when begun more
than 6 but within 12 months after the accident, the limitation heing
controlled by that Aet and not by B.C. Consolidated Railway Com
panies Act, 1806, ch, see. 60,

[Gentile v. B.C. Electrie R. Co., 15 DR, 384, aflivmed, |

20 DAt (§ H--5) —RIGHT GF ACTION FOR CAUSING—FAMILIES Compry
SATION ACT—TOTALLY NEW ACTION ARISING FROM,
A suit bronght under the Families Compensation + B 100
ch, 82, s not an ordinary action of indemnity
totally new action under the Aet althongh conditions p
(a) that the death was caused by the wrongful act, nogleet or defanlt
of the defendant and (h) that the defanlt was such “as would if death
had not ensued have entitled the party injured to maintain an actio
and recover damages in respect the &
Ao DeaTn (§11—5) —RIGHT OF ACTION FOR CAUSING—FAMILIES Compiy
SATION ACT—ACTION ARISES WHEN—PUNCTUM TEMPORIS

In determining when the right of action avises under Families Con
pensation Aet, RSB 1011, eh, 82, the punctum temporis at wh
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the test is to be taken is at the moment of death, so that if th ‘ IMp

"
ceased conld, had he survived that moment, have maintained his action
ne

NSATION ACT—RELEASE OBTAINED 1914 g

then the action under the

\et may ar

1. Dearn IV—28 Fasmivies Comem
BY FRAUD—Errecr

B«
The raisers of the action under Families ¢ "
LECTRI
1911, ch, 82, have o title to set aside @ release obtained by fraud trom iy
R. (o
the deceased

ompensation Aet, RS

GENTIN
Arrear by the defendant company from the judgment of

the British Columbia Court of Appeal, Gentile v. B.C. Elect
E. Co., 15 D.L.R. 384, aftirming the treial judgment

Staten

n favom

the plaintift in an action for negligence causing death

The appeal was dismissed

The judgment of the Board was delivered hy

Lorp DUNEDIN

The appellants are a company working the

tramways in the streets of the eity of Vancouver. This they do

as assignees of the Consolidated Railway Company incorporated

by ¢h. 55 of the Aets of British Columbia, 1896, The

! respond
ent is the administratrix of Vernon Aldrieh, deceased, who was

strnek and killed by one of the appellants® cars on October 7 )

1911 ;

The respondent raised action on behalf of the father and

mother of the deceased on June 10, 1912

in virtue of the pro-

visions of the Families Compensation Aet, eh, 82, R.S.B.(

1911, In the statement of claim the plaintift averred that the

death of Vernon Aldrich was eaused hy the

negligenee of the

servants of the defendants

The defendants denied negligence and joined issue on the 1
fact. They also pleaded that the action was barred, not having

heen raised within six months of the death of the deceased. This

plea they rested on the terms of see. 60 of the Consolidated Rail GELE
way Aet, which is in the following terms

Al actions or suits for indemmity for any damage or injury sustained \
by reason of the tramway or railway, or the works or operations of the %
mpany. shall be commenced within six months next after the time whet R
sueh supposed damage is sustained, or, if there is continuance of damag & i

within six months next after the doing o

committing of such dama

ceases

i not afterwards, and the defendant may plead the general issne

and give this Aet and the special matter in evidence at any trial to be ha
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thereupon, and may prove that the same was done in pursuance of and by
anthority of this Aet,

The case eame before a jury. The learned Judge repelled
the plea founded upon sec. 60 and the jury found a verdiet for
the plaintift and assessed damages at $3,000, which sum  the
Judge then directed should be paid, $2.000 to the father and
$1,000 to the mother of the deceased man.

The defendants appealed to the Court of Appeal repeating
their plea founded on see. 60, and further contending that the
verdiet was contrary to evidenee. The Court of Appeal affirmed
the judgment of the Court helow, but granted leave to appeal to
this Board. The question of the verdiet heing contrary to evid-
enee was not argued before, and would not have been enter
tained by their Lordships. The whole question is therefore whe-
ther the action was barred as being raised too late. To get the
benefit of the limitation expressed in see. 60 the appellants must,
shew that the present suit is one for ““indemnity for damages
sustained by reason of the railway or the operations of the com-
pany.’"  Indemnity obviously means indemnity to the plaintiff
in the suit, in respeet of wrong done to the plaintift and dam-
ages sustained by him owing to the railway or the operations of
the company. Their Lordships assume without deciding that
the words *operations of the company’” include negligent driv-
ing of a car. The question therefore comes to turn on whether
a suit raised in virtue of the provisions of the Families Compen
sation Aet answers to the deseription above set forth.

The Families Compensation Aet is for all practical purposes
textually the same as the Aet known as Lord Campbell’s Act
in the United Kingdom, of which Aet it is indeed a copy. Now,
the character of the right given by Lord Campbell’s Aet has
heen the subject of much judicial decision. As early as 1852,
in the ease of Blake v. The Midland B.W, Co., 18 Q.B. 93, Cole-

ridge, J., giving the judgment of the Court said:

It is evident that this Act does not transfer this right of action (of

the sed) to his representative, but gives to the representative a totally

new right of action on different prineiples.

Then in the ease of Pym v. Great Novthern B.W. Co, 4 B
& 8. 396, Erle, ()., said:
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Ihe statute gives to the personal representative a cause of action I IMP. s}

vod that which the deccnsed wonld have if Iy

survived, and b I on

't
1914
In his judgment Willianms and Willes, )., and Bramwell and A%

B.( ¥
ELecTric

a diferent prineiple

Channell, BB, coneurrved.  And, finally, in the case of The

“Vera Cruz,” 10 App. Cas. 59, Selborne, L., says R. Co

Lovd Campbell’s Aet gives o new enuse of action clearly, and does not  GENTILE
merely remove the operation of the maxim actio personalis moritur cum 1,01
persond, beeause the action is given in substance not to the person repre
senting in point of estate the deceased man, who wonld naturally represent
him as to all his own rights of action which eould survive, but to his wife

and ehildren, no doubt swing in point of form in the wame of his exventon
And Lord Blackburn says

I think that when (Lord Camphell’s)  Act is looked at it is plain

enough that if a person dies under the cireumstances mentioned, when he
might have maintained an action if it had been for an injury to himself

which he had survived, a totally new action is given against the person

who would have heen responsible to the deceased if the deceased had lived '
an action which, as is pointed out in Pym v, The Great Northern Railway

Company, is new in its species, new in its quality, new in its prineiple, in 1
CYETY WAy new i gl
These dicta are, in their Lordships™ opinion, direetly appii ; |
cable to the Families Compensation Aet. It follows that, in ' l
their opinion, a suit hrought under the provisions of that Aet is i q |
not a suit for indemnity for damage or injury sustained by the &
plaintiff by reason of the operations of the defendants, and that
see, 60 has no application.  They do aot agree with the reason-
ing of and the result arrvived at in the case of Markey v, The Tol A
worth Joint Hospital District Board, [1900] 2 Q.13, 454, which

they consider diveetly in conflict with the law as laid down in \ .
the ease of The ** Vira Cruz" in the House of Lords. This, how-

ever, does not end the matter, for although the action under

Lord Campbell’s Aet or the Families Compensation Aet is ot \B4 :‘_.A«
ar action of indemnity for negligence yet nevertheless it is an :
action which ean only exist if certain conditions precedent aie
fulfilled. The first is that the death shall have heen eaused by
wrongful act, negleet or default of the defendants. That has in
this case heen affirmed by the verdiet of the jury.  The second
is that the defaunlt is such ““as wonld if death had not ensued
have entitled the party injured to maintain an action and re-

cover damages in respeet thereot.”
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Their Lordships are of opinion that the punctum temporis
at which the test is to be taken is at the moment ol death, with
the idea fictionally that death has not taken place. At that mo
ment, however, the test is absolute,  If, therefore, the deceased
could not, had he survived at that moment, have maintained,
i.e., suecessfully maintained his action, then the action under the
Act does not arise,  Therefore when the deceased had alveady
been compensated and  discharged all elaims (Keaa v. Greal
Eastern 1. Co., LR, 3 Q.B. 555), or had covenanted away his
rights (Grifliths v. Earl of Dudley, 9 Q.1B.1D. 357), he was not in a
position to *“maintain an action.” This is the ground on which
Lord Blackburn in the former case expressly puts his judgment.
Their Lordships feel hound to add that, in their opinion, the re
mark which follows has been misunderstood.  Lord Blackburn,
after commenting on see. 1, goes on to say that see. 2 does not
give a “new right of action.”  That means in law beyond what
is given by see. 1. But it has been interpreted in a wider sense
by Field and Cave, L., in Grifliths' case. That this is erroncous
is best appreciated by remembering that Lord Blackburn him
self used the emphatic words quoted above in The ** Vera Cruz™’
two vears after he pronounced the judgment in Kead’s case and

that when the erroneous view of Read’s case was urged in argu

ment he quoted the words above cited from the older ease of

Pym.

It follows from what their Lordships have said that the dieta
in the case of Green v, B.C, Electric R, Co, (1906), 12 B.C".R. 199,
cannot be supported in their entirety.  Sinee that case was de
cided, however, the case of B.C". Electric R. Co. v. Turner has
been decided by the Supreme Court of Canada, 49 Can. S.C'R.
470, also published vol, 18 D.L.R.. and their Lordships have heen
furnished with a transeript of the judgments. The views of the
learned Judges—subjeet to one point to be presently noticed
seem to their Lordships in aceordance with the views now ex
pressed.  The learned Chief Justice says specially of the action

In one sense it is a new action, but the condition, subject to which that
right of action may he exercised g that the deceased did not receive

indemmity or satisfaction duri lifetime to that extent, and in that
respect it is a representative or derivative action.
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The other Judges base their opinion on the same view, al
though they partly also go on the view expressed in Green's case
In the only point of difference hetween them their Lord-
ships agree with the view expressed by Mr. Justice Anglin. That

learned Judge says

I find no satisfactory ground of distinetion hetween the extinguishment

of the cause of action by the injured man by an accord and satisfaction

evidenced by a release, and its extinguishment by the recovery of a judg
ment upon it or the expiry of a period of limitation

In their Lordships™ view this is correet, and the case of Wil
liams v. Merscy Docks, Lid., 11905 1 K.3. 804, was rightly
cided. As to the case of Turner v. B.C, Electric R. Co., supra,
it is scarcely necessary to add that their Lordships arve in
entire accordance with the view there given effeet to, viz., that
the raisers of the action under the Families Compensation Aet
have a title to set aside a release obtained from the deceased man
by fraud.  Applying these views to the facts of the case the de
ceased man had at the moment of his death in no way forfeited
or parted with the right of action competent to him for the in
jury done him. His death took place and the action on the part
of the respondent sprang into heing. It was raised within 12
months after the death and is therefore competent.  The resnlt
is that, in their Lordships®™ opinion, the decision of the Court
below was correet and they will humbly advise His Majesty to

dismiss the appeal with costs

Uppeal dismissed

UNION BANK OF CANADA v. BATES

Manitoba King's Beneh, Curran, 4. June 9, 1914

1. Morreace (§VIG—121 SALE UNDER PRIOR MORTGAGE —PURCIHASE BY
SUBSEQUENT MORTGAGEE — RE-SALE AT PROFIT—EFFECT ON IS MORT

GAGE,
Where & prior mortgagee duly exercises a power of sale, and a sub

sequent mortyg

¢ becomes the purchaser: such subsequent mortgages

in the absence of anything to impeach the bona fides of the transaction
acquires the same irvedeemable title as if he were a stranger, nor does
sueh purehase merge his mort
on the profits of a resale

or even require him to eredit there

[Harvon v, Yemen, 3 OR, 126, and Shaw v, Bunny, 2 Deti, J. & S
168, specially rveferred to.]
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2. Baxks (VI B—172 LAND MORTGACH ’ IN AS SUBSEQUEN
MORTGAGEE—DBANK At
See, 81 of the Bank Aet. 150, 1906, ¢l 29, eonfers on & mortgag
bank the vights of an individual mortgag as to buying inounder o
prior mortgag
Actioxn by a mortgagee bank involving its vight to buy in
under a prior mortgage without merging its own mortgage and
without accounting for the profits of a re-sale,

Judgment was given for the plaintiff’

J.H. Chalmers, for plaintift’
(. W, Bruce, for defendant.

The plaintift brings this aetion against the
defendant as assignee of the estate of one David W. Kirkpatrick
pursuant to an order made by Mr, Justice Galt on October 30,
1913, under the provisions of the Assignments Acet.  In obedienee
to such ovder the defendant as assignee served notiee upon the
plaintiff bank that he disputed its vight to vank on the estate as a
ereditor, and requiring the plaintift to bring an action agaimst
him to establish its elaim within 30 days after reecipt of such
notice and thereupon the plaintiftt bank hrought this action. At
the trial T allowed the plaintiff to amend its statement of elaim
by setting up an alternative elaim against the estate upon the
covenant contained in a mortgage deed exeeuted by the insolv-
ent David W, Kivkpatrick to the plaintift, dated August 2. 1910,

whereby the said Kirkpatrick covenanted to pay the plaintiff the

sum of $2,612, as therein mentioned. It appears that the
plaintiff filed two elaims against the estate, exs. 6 and 7, both in
respect of the same debt, but for different amounts,  The one
first filed, ex. 7, for the sum of $2,226.33 was the subjeet of some
negotiations between the defendant and the plaintiff looking to
an allowanee of eredit on the amount due the plaintifi in respeet
of the sale by the plaintiff of certain lands of Kivkpatrick whieh
had come into its hands as purchaser at a mortgage sale.  These
lands originally belonged to Kirkpatrick and had been mort
gaged by him first to the Excelsior Life Ins. Co. for $7.000,
secondly, to oneJ. H. Ingram, for $655, and thivdly, to the plain
tifl" as additional seeurity for Kirkpatriek's indebtedness to it of

$2.612.55. Defanlt having been made in payment of the second
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mortgage to Ingram the lands were sold by him under the power
of sale contained in his mortgage to Henry James Pugh, the
plaintifft s manager at Vieden, for $975, subjeet to the prio

mortgage to the Exeelsior Life Tns, (¢

Pugh admittedly pw
chased for the plaintift and not for himself
The result of these negotiations led to the filing by the plai

tift with the defendant of the second elaim. ex. 6, in which

eredit of $700 was tentatively allowed without prejudice to th

plaintift's rights, thus rveducing the amount of its elaim to

assignee was disposed to agree to this and allow the elai)
at this amount, upon which Kirkpatriek intervened and notified
the defendant that he disputed the plaintift'’s elaim to rank upon
his estate for the sum lastly mentioned or for any sum upon the
grounds set out in his notice to the defendant, dated June 13
1913, part of ex. 8, and requiring him to distribute the estate
without regard to the plaintift’s said elaim unless the plaintifi
established its elaim by action as provided by the Assignments
Act.  This the assignee refused to do by notiee to Kirkpatriek

dated August 26, 1913, also part of ex. 8, upon which Kirkpatric

moved for and obtained the order from Mr. Justice Galt hefore
referred to, copy of which order is also part of ex. 8
The facts as to the plaintifi’s elaim arve shortly as follows: In

January, 1910, Kirkpatriek borrowed from the plaintift upon his

promissory notes the sum of $2,626.95.  These notes, orviginally

two in number, one for $2,200 and one for $420.95, were subso
quently eonsolidated upon renewal and were renewed from tin

to time On July 190 1910, Kivkpatrvick owed the plaintiff

2.612.55 in respeet of this indebtedness and had given the plain
tiff' a renewal note for this amonunt.  While sueh note was enrrent
the plaintifft demanded from Kivkpatrviek and obtained from him
the mortgage before rveferved to, ex. 2. dated Aungust 2. 1910
This mortgage reeites an indebtedness from the mortgagor to
the plaintiff of $2.612.55 contracted to the bank in the conrse of

its business, overdue, and that the mortg

gor had requested an
extension of time for payment, which the plaintiftt agreed to

upon being given the additional seeurity as provided hy sueh

mortgage
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This mortgage was duly registered and covers the same land
as included in the two prior mortgages before referrved to. 1t s
conditioned for payment of the said sum of $2.612.55 on October
19, 1910, with interest at 8% per annum to be computed from
July 19, 1910, payable quarterly thereafter and is made subjeet
to the Exeelsior Life mortgage for $7,000, but not to the mort
gage to Ingram for $655.  No reference whatever is contained in
it to any promissory notes given by the mortgagor or to any re
newals of such notes or that it is collateral to any such notes:
but it purports to seeure a fixed and definite indebtedness then
past due and stipulates for payment thercof on a certain pre
seribed date.

11 it was neeessary to deeide the point 1 should hold that the
liability of Kirkpatrick on his note then held by the plaintifi: was
merged in the higher security of this mortgage: Molsons Bank v
McDonald, 2 AR, (Ont.) 102, at 107, But it seems to me, in
view of the amendment allowed, that it is not material to the
determination of the question at issue whether the plaintiff’s
elaim is based upon this mortgage or upon the promissory note
which the plaintiff kept eurrent by subsequent renewals, not
withstanding the mortgage, as the same debt is represented and
secured by each.  For convenience sake, however, I think it
better to consider the plaintiff s elaim as now founded on the
mortgage and will so deal with it,

By a subsequent payment of $675.33, made on November 22
1910, the plaintiff's claim was redueed to, and finally ascertained
by, a renewal note, ex. 1, given by Kirkpatrick on November 8
1910, at $2,001, This note was made payable on May 11, 1911
and bore interest at 8, and this sum represents the balanee of
principal due by Kirkpatrick to the plaintiff on November 8
1910, with interest at 8, subject to a certain elaim for interest
appearing in exs. 6 and 7, for which the plaintiff is entitled to
Judgment and to rank upon the estate unless precluded or de
barred by the grounds of defenee raised in this action. On April
1, 1911, Kirkpatriek assigned to the defendant all his estate and
effeets for the general benefit of his ereditors.  The defences
raised are matters of law arising on admitted or proved faets

The defence first elaims that the plaintiff bid in the mortgaged
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lands at the sale under Ingram’s second mortgage for the pur-
pose of securing and protecting the mortgage given to it by
Kirkpatrick and applicd for and obtained title thereto clear of
encumbraneces, thereby merging its own mortgage and the in
debtedness of Kirkpatrick therehy secured in the greater title as
absolute owners of the property. Sceondly, that having so ae
quired the property the plaintiff resold it at a profit sufficient to
pay all prior encumbrances and costs and the amount of Kirkpat
rick’s indebtedness: and thivdly, in the alternative that if the
plaintiff’s debt was not so merged and extinguished, that the
land was held merely as a collateral seeurity to the debt and the
plaintiff is liable to account to the defendant for all profit
realized from the resale of the lands, which profit it is alleged
was more than sufficient to satisfv the indebtedness of Kirk
patrick, if not extinguished.

Upon consideration and a review of the various authorities
cited to me by counsel for the defendant and for the plaintiff, 1
am unable to aceede to any of these contentions as heing well
founded in law. It may be quite true that the plaintifi's hid in
the property to proteet themselves, but they, though subsequent
mortgagees, had a legal right to do this and acquire therehy an
indefeasible title as purchaser against the mortgagor or those
claiming through him. In Harron v. Yemen, 3 O.R. 126. Avmour
J., says, at 133:

He [the defendant ] althongh o second mortgagee, was entitled to heeome

the absolute purchaser of the land under the power of sale contained in the
first mortgage, and to hold the same irvedeemable by the mortgagor, and his

iiterwards receiving the interest which fell due to him upon the second

mortgage would not have the effect of making him a mere mortg
respeet of his absolute purchase of the land under the power of sale con

tained in the first mortyg heeanse he was entitled, notwithstanding sueh

purchase, to eolleet, by virtue of the covenant contained in the second mort
gage, the principal and interest which fell due to him therennder, no part
of which was covered by the purchase money of the land

See also Watkins v. McKellar, T Gr. at 585 and 5%6; also
Shaw v. Bunny, 3 DeG. . & N, 468; the head-note of which latter

case is as follows:

Where a first mortgagee duly exercises a power of sale, and a subsequent

e, in the ab

becomes the purchaser, such subsequent mortyg

I8—~18 nw
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sence of any thing to impeach the bona fides of the transaction, acquires the
same irvedeemable title as of he were a stranger

Sce also Broww v. Woodhouse, 14 Gr. 682, 1o the same effeet

The mortgage debt of the subsequent encumbranceer who huys
the estate under a power of sale in a prior mortgage would, |
take it, in the light of these decisions, only be extinguished if the
purchase price paid at the sale was sufficient for that purpose
after satisfying all prior encumbrances: in other words, if
there was a sufficient surplus of purchase money for such pm
pose.  Here such was not the ease. There was no surplus at all
There was no evidenee that the Ingram sale was not a bond fide
sale and 1 do not see that the fact of the sale being held under a
second instead of a first mortgage makes any difference in the
result to the mortgagor.  He is eut out, 1 think, just as effectually
in the one ease as in the other, Here the plaintiff bought subjeet
to the first mortgage and thereafter paid off sueh mortgage in
full and having reccived a conveyance under power of sale from
Ingram obtained an irredeemable title to the land free fram any
trast to account to the mortgagor for its subsequent dealings
with the property

It is not contended that the plaintifi’s mortgage was defeetive
or open to attack.  See. 80 of the Bank Aet enabled the plaintiff

to take this mortgage from Kivkpatrick and see. 81 of the same

Act permitted the plaintifi to purchase the land offered for sale
by a mortgagee or other encumbrancer having priovity over a
mortgage or other eneumbranee held by the bank.  This seetion
as Maclaren on Banking, at p. 236, puts it, simply  places
a bank in the same position as an individual eveditor with re
ferenee to purehasing real property helonging to its debtor, or on

which it has a mortgage or other enenmbrance. 1 hold that the

mortgage sale in question did not extinguish or affeet the delht

seeured by the plaintift’s mortg which Kirkpatrick coven

anted to pay and has not paid, although the land itself as part
of the seeurity was unquestionably lost through such sale

The plaintiff is, thevefore, entitled to hold Kirkpatriek lahl
for any sum still owing under such covenant, and to prove agains
his estate for sneh amount as is now owing and to rank with the

other eveditors in the ratable distribution of the assets of the
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estate whilst still vetaining auy profit it way have made on the

resale of the lands so purehased.  The plaintift will, therefore, b

entitled to judgment against the defendant as sueh assignee for

the sum of $2.001.92, together with interest at 8¢ from Nover

ber 8, 1910, less the sum of $129.66, ¢laimed for interest on the

sum of $1LA57.10 whilst in the plaintift’s hands.  This sum is the

proceeds of a sale under ehattel morteaee held by the plaintifi

vinst Kirkpatrick in April, 1910, and whieh money was ad
Judged to belong to the estate and not to the plaintiff I'he
amount due will, thevefore, he $2.001.92 for principal @ inferest
for 3 yvears and 6 months at 8, 56056, together with $2.562. 48
less interest on L4710, as admitted by plaintiff, £129.66
leaving a balance due the plaintift of $2.432.82, for which jndg
ment against the estate will be entered

I was asked at the trial by counsel for hoth parties that costs
should be made a preferential elaim.  In the present event, as
neither the eveditors nor the assignee were voluntary parties
to the contestation of the plaintifi”'s elain, or asked for it, 1 do
not think 1 should penalize them by thus diminishing the assets
The contestation is brought about solely by Kirkpatriek, and he
is the one who ought to bear the penalty of costs, if any one, and
not the estate. The bank has made a good profit on the re-sale
of the land and is thus placed ina mueh more favourable posi
tion finaneially than any of the other creditors. 1 think no costs
of this contestation should be allowed the plaintift against the
estate, and the plaintift’s judgment will, theretore, he without

REX v. FONTAINE

0 o ( 1 n " koW
g0 Maclare Uj 1 1\ / /
. 1011
" SES HHE—3% 1 CORROBOKEAT |
\ AL

CROWN ease reserved by the police magistrate of Cobalt on

1oconvietion upon summary teial for indecent assault on a

female




IR

AR W

ONT.
s
1914

Rex
"
FoNTAINE,

Statement

DomiNion Law Reporrs, |18 D.L.R.

The evidence accompanied the stated ease, and the questions
submitted were:

1. Whether, upon the evidenee summarized in the stated
case, there was sufficient corroboration to satisfy seetion 1003
sub-see, 2 of the Criminal Code.

2. Whether the matters related in the evidence of Ida Me(
discelose an offence under see. 292 of the Criminal Code

3. Whether there is sufficient competent evidenee to sustain

the convietion

W. . Tremecar, Yor the prisoner.
J. R Cartwright, K.C.. Deputy Attorney-General, for the

Crown,

Tue Covrr delivered an oral judgment at the conclusion of
the argument, holding that there was sufficient corroboration
without considering the objection raised that the testimony not
under oath of one ¢hild could not he corroboration under Cr.
Code see. 1002 of the tostimony of another ehild similarly taken
without oath under see. 1003, The aceused having given evid-
ence on his own hehalf, his evidenee could be looked at for the
statutory corvoboration, and -such corvoboration might consist
of a cireumstance admitted by the accused to which he offered
an explanation of an exculpatory charaeter but which was of
an implicating character, were the testimony of the proseeutrix
helieved, where the Court was of opinion that the explanation
offered by the aceused was an unreasonable one.

An indecent assault, although not of a serious kind, was
diselosed on the evidenee and all questions must be answered
in the affirmative, and the convietion affirmed. Sentenee had
heen deferred and there would be a recommendation to the At
torney-General and the magistrate to consider whether the im

prisonment pending the trial and the appeal (the aceused not

having been able to furnish bail) was not a sufficient punish
ment.

Conviction aflivrmed
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Re MACKENZIE

Outavio Supreme Court  (Appellate Divisiony, Mulock, CJ Ee., Riddell
Nutherland, and Leiteh, JJ. December 23, 1913

Lo Woas (1T F—115 PARTIAL INTESTACY
PERTY,

\FTER ACQUIRED 1RO

Land purchased by a testator with money on hand at the time of
making his will cannot on his death be treated
money,"” in which he diveeted his exeentors to invest in order to ereats
v fund for the payment of an annuity

[Re Mackenzie, 11 DR, 818, 1 OMW.N, J302

lhirmed
LooANNUITIES (8 14 PAYMENT OF DEFICIENCY—FROM GENERAL ESTATH
Wiar avanapce vor
Onadeficieney of income from a fund from which an annuity is

payable, if recourse cannot be had to the corp
payable only from the portion of the testator
is not specifically devised

|Gee v, Mahood, 11 Ch.D, 891, sub nowm, Ca ichael v, Give, 5 Apy
Cas, 588, and Re Plactzer Estate, 2 OOW.N, 113, veferred to

thereof, the defieit is

s general estate which

Arrean by the nephews and nieces of Donald Macleod Mae
kenzie, deceased, from the judgment of Miboreros, J., 11 D.L
R. 818, 4 O.W.N, 1392, declaring the construction of the will of
the deceased.

The appeal was dismissed

George Bell, K.C., for the appellants
E. P. Clement, K.C., for the excentors of the testator’s
widow,

J. W, Elliott, K.C., for the testator’s exeeutor

December 23, Riopery, J.:—The testator died in 1889, hay
ing made his last will and testament, of which the important
parts are as follows:-

“First, T will and direet that my exceutors  hereinafter
named shall so soon after my decease as possible pay all my just
debts  funeral and testamentary expenses out of my personal
estate.

“*Second, I give and bequeath unto my beloved wife Frances
Mackenzie all my houschold furniture, beds, bedding, stoves,

cooking utensils, crockery and other household ef

wts
“Third, I give and devise to my said wife Frances Macken

zie the house and lot I now own in the said town of Milton,

heing composed of lot number twenty-five in block number three

in Martin survey in the said town of Milton, heing on the north
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side of Mill street, to have and to hold the same to and for her
own use and benefit during the term of her natural life.

“Fourth, 1 also give and bequeath unto my said wife an
annuity or yearly sum of $200 payable half-yearly during the
term of her natural life, and also the assuranee upon my life
which was insured for her benefit,

SEifthy, Towill and direet that my exeentors shall invest and
keep invested during the lives of my wife and my sister Mary
Ruddy and of the survivor of them all the moneys or securities
for money of which 1 shall be possessed at the time of my death,
and out of the interest or profits derived therefrom to pay the
said annuity to my wife, and to pay the residue (if any) to my
said sister, and in ease my said sister should survive my wife
then my executors ave to pay the whole of the interest upon the
moneys invested during the term of her natural life to my said
sister.

“Sixth, I give, devise, limit and appoint unto Hugh Hushand,
John Marshall and John Fleteher, my exeentors hereinafter
named, their heirs and assigns, subjeet to the life estate herein-
hefore devised to my said wife, all and singular the said lot in
the said town of Milton hereinbefore mentioned and deseribed,
to have and to hold the same from and after the death of my
said wife unto and to the use of the said Hugh Husband, John
Marshall and John Fleteher (hereinafter ealled the trustees or
trustee) their heirs and assigns forever upon trast, should my
said sister survive my wife, to lease the said land and premises
and pay the rent thereol to my said sister during her natural
life, and upon trust that the said trustees or the survivors or
survivor of them, or the exeentors of such survivor, shall as soon
after the death of my said wife and sister as to them may seem
advisable sell the same either by publie auction or private con
tract and may buy in and reseind any contraet of sale and resell
without being responsible for any loss oceasioned therehy, and
also upon trust from time to time to make, do and execute all
proper acts, contraets, deeds and assurances for carrying such
sale or sales, lease or leases into complete effect as they or he
shall think fit.  And 1 do hereby declare that the said truste

or trustees or the executors or the survivor of them shall stand
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possessed of the moneys which shall arise from the sale herein
before directed to be made of my said real estate, and from the
leasing thereof after the death of my said wife and sister, upon
trast in the fiest place to deduet and retain all costs, charges and
expenses which they or he shall have disbursed or inenrred in
the performance of the aforesaid trasts or in relation thereto
And upon trust in the second place to divide the residue equally
amongst all my nephews and nieces

Seventh, 1 give and hegueath unto my said nephews and
nieces all the moneys and seeurities for money to be equally
divided amongst them atter the death of my said wife and sister
The children of any of my said nephows or nieces who may have
died leaving children, to be entitled to and receive the shar
which their parents, if living, would have received

‘1 appoint Hugh Hushand, John Marshall, and John Flet
cher, all of the township of Nassagaweya, in the said county of
Halton, farmers, executors of this my will

“In testimony whereol, 1, the testator, have hereunto set
my hand and seal this twenty-thied day of June, in the year ol
our Lord one thousand cight hundred and eighty-four.™

There was no residuary clause,

In June, 1866, the testator had withdrawn some $1,200 of his
money and bonght therewith the equity of redemption in some
real estate called the Gallery property

The sister survived the testator but predeceased the widow

and the widow died in June, 1912 During her lifetime, th

interest and the profits of the money left hy the testator at his
death were not sufficient to pay the sum of £200 annually to the
widow

\ motion was made for interpretation of the will, and Mr
Justice Middleton made an order thereon whieh is now appealed
from by the nephews and nieces on two points only :

1. It is elaimed that the Gallery property. into  which
the testator converted some of his money, comes within the words
“securities for money ™ in the Sth and Tth paragraphs, and that
accordingly the appellants are under the Tth paragraph en
titled to it

The meaning of ““seeurities for money ™" has been considered
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both here and in England; the English cases may be found by
reference to Strond’s Judicial Dictionary sub voce: some of our
own in e Jo M. 1911, 25 OLR. 1320 A seeurity for money,
nnless something is found to modify the meaning, means **some
thing which makes the payment of money more secure:’" I
JOHL 25 OLR.132; Worts v. Worts (1889), 18 O.R. 332,

There may be something in the case, as in the will nnder dis
cussion in Ke J. H., which shews that the testator used the
expression in a peculiar sense, a sense different from that which
is usual and ordinary; but, in the absence of anything of the
kind, the words must be given their ordinary sense. The appeal
must fail on this point.

2. My, Justice Middleton has held that *“the widow is en
titled to receive the balance of her annuity ; and, if it is mater-
ial, resort should first be had to the proceeds of the land de-
seended.”” The widow having elected, under the Devolution of
istates Aet, to take the half of the land descended in lien of her
dower, the other half is undisposed of and descends as on an
intestacy.  The appellants represent the class entitled to this
half, and elaim that their land should be exonerated.

That recourse e¢an in no event he had to the corpus of the
fund invested under clause 5 is elear. That corpus is, specifi-
cally and not by way of residuary gift, bequeathed to the appel-
lants: Foster v. Smith (1845), 1 Ph. 629; Earle v. Bellingham
(1857), 24 Beav. 445; Addecott v. Addecott (1861), 29 Beav.
460; Sheppard v. Sheppard (1863), 32 Beav. 1945 In re
Matthews Estate (1881), 7 L.R. Tr. 269,

There is here “‘a gift . . . importing the specific bequest
ofasum . . . accompanied by an expression of his intention
that that sum should pass intact to the legatee:" per Lord
Watson in Carmichael v, Gee, 5 App. Cas. 588, at p. 598,

But full effeet must be given to the express and specific
bequest of an annuity contained in the fourth clause, so far as
that is possible.

Where an amount is given in general terms, followed by the
creation of a fund out of the income of which the amount is to
be paid, it is a matter of interpretation of the wording of the
particular will whether the annuitant is confined to that income.
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It may be that the will is so worded that the Court interprets
it as meaning that the annuitant is entitled for life to the income
of a fund and nothing else. Such was Baker v. Baker, 6 H.1.C
616, and there are many such cases,

But the more usual case is the gift of an amount with a
direction to form a fund wherewith to pay it, without any indiea
tion that the annuitant is <o to he limited. In that case the
amount becomes payable out of the estate not specifically be
queathed Cineluding the corpus of the fund, if that he not
bequeathed specifically, but as a vesidue) : Gee v, Mahood (1879,
11 Ch. D. 891 8. L, sub nom. Carmichael v. Gee, 5 \pp. Cas
O88
There are many such cases in England and Ireland mentioned
in Theobald on Wills, Can. ed., p. 508, and in Ontario, pp. 5124,
512¢c. To these 1 add Re Plactzer Estate (1911), 2 O.W.N, 1143
The deficieney, therefore, should be paid out of the estate not
specifieally disposed of and out of that only
I understand that the Gallery property, which is not specifi
cally disposed of, is sufficient to pay all the deficit: if so, the
order appealed from is wholly right
The appeal should be dismissed with costs to be paid hy the

appellants

LErren, | agree

L4

SUTHERLAND, Jo—An appeal from the judgment of Middle
ton, <. dated Sth June, 1913, on o motion for the determination
of certain questions arising in the administration of this estate
It being admitted on all hands that the Gallery property is
sufficient in value to enable the arrears of the annuity in question
to be paid, the important questions on the original motion were,
and upon this appeal are, a8 to whether there was an intestacy

as to this property, and as to whether it can be resorted to for

the purpose of paying the said arvears. It is, T think, clear
that, the property having been purchased hy the testator subse
quent to the date of the will, no clause therein providing for its
disposition otherwise, and there bheing no residuary clause
therein, there was an intestacy as to the property, as determined
by Middleton, J.
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The fourth elause of the will is as follows: ** 1 also give and
bequeath unto my said wife an annuity or yearly sum of %200
payable half-yearly during the term of her natural life.”” It is
plain under this language that the annuity is a charge upon the
whole estate, unless restricted in its payment by some other
clause in the will

The fifth elause of the will is as follows: ‘1 will and direct
that my executors shall invest and keep invested during the
lives of my wife and my sister Mary Ruddy and of the survivor
of them all the moneys or securities for money of whieh I shall
be possessed at the time of my death, and out of the interest o
profits derived therefrom to pay the said annuity to my wife,
and to pay the residue (if any) to my said sister, and in case
my said sister should survive my wife then my executors are to
pay the whole of the interest upon the moneys invested during
the term of her natural life to my said sister.”’

There is not in this clause, or elsewhere, any statement that,
unless the interest or profits dervived from the investment of
the moneys or seenrities for money is insuflicient to pay the
annuity, it will in part abate.  There is, however, in paragraph
7 of the will, which is as follows—*1 give and bequeath unto my
said nephews and nieces all the woneys and seeurities for money
to be equally divided amongst them after the death of my said
wife and sister™—a elear expression of intention on the part of
the testator that the **moneys and seeurities for money ™ are not
to be impaired, but kept intact until the death of the wife and
sister so as to he available for equal division thereafter amongst
the nephews and nieces,

The annuity deficieney eannot, therefore, properly be made
payable out of the “*moneys and securities for money.”” It can,
however, be made payable out of the Gallery property, as already
determined.

Middleton, o, has rightly deeided that the widow is “*entitled
to receive the balance of her annuity.” e does not expressly
suy that resort could be had for the payment of such balance to

the portion of the estate comprised in the term “*moneys and

securities for money.””  IHe does say, however, that, “if it is

material, resort should first be had to the proceeds of the land

deseended,”” namely, the Gallery property.
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As, apart from the question whether there was an intestacy ONT
as to this property or not, the main question was whether resort 8.0
could be had to it for the payment of the arrears of the annuity R
and he has expressly found that it could, and that indeed it Mackeszi

should he first resorted to for that purpose, 1 think the appeal  sunenma, 1
should be dismissed with costs
I necessary, or of importance, the judgment can be amended
80 as to make it elear that the arvears of annuity are not to
payable out of the moneys and securities for money
Murock, dissenting in part Appeal from the ™ cJ

Judgment of Middleton, J., construing the testator’s will

The testator bequeathed an annuity of $200 to his widow
for the term of her natural life: and the questions involved in
this appeal arise in respeet of a yearly deficieney in the amounts
paid to her by the testator’s executors on account of suel
annuity

The will was made on the 23vd June, 1884, and the testator

died on the 13th October, 1589, The following are extracts from

such portions of s will as eoneern the annuity

“Fourth, 1 also give and bequeath unto my said wife
annuity or yearly sum of $200 payable half-yvearly during the
term of her naturval Life, and also the assuranee upon my life

which was insured for her henefit

Fifth, I will and direet that my exeeutors shall invest and
keep invested during the lives of my wife and my sister Mary
Ruddy and of the survivor of them all the monevs or seeurities
for money of which I shall he possessed at the time of my death
and out of the interest or profits devived therefrom to pay the
said annuity to my wife, and to pay the residue (if any) to my
said sister, and in case my said sister should survive my wife ther
my executors are to pay the whole of the interest upon the

moneys invested during the term ol her natural life to my said

sister

Then, after devising certain real estate, the will proeeeds
Seventh, | give and bequeath unto my said nephews and nieces
all the moneys and securities for money to be equally divided
amongst them after the death of my sand wite and sister

The will contained no residuary elause
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After making his will, the testator purchased, at the price
of #2200, certain real estate known as the Gallery property,
which at the time of the purchase was incumbered to the extent
of $1,000. The difference between that amount and the purchase-
price the testator paid in eash, and the mortgage remained
unpaid up to the time of his death, and was paid off by his
executors out of the moneys of the testator which had come to
their hands. These two sums withdrawn from his moneys so
reducee the amount thereof that the balance of his **moneys or
securities for money,”’ remaining in his executors’ hands, proved
insuflicient to meet the widow's annuity of %200, and we are
asked to say whether the widow's estate (she having since died)
is entitled to look to the ecorpus, if any, and. if so, what portion
of his estate, in respeet of the deficiency.

The testator died intestate as regards the Gallery property,
and the executors sold it.  The widow electing, under the Devo-
lution of Estates Aet, to take one half of the purehase-money in
lieu of dower, that amount was paid to her, and the other half
was retained by the exeentors to be dealt wiih as undisposed of
assets,

The first point to determine is, what was hequeathed to the
widow; was it the income derivable from a certain fund during
her lifetime limited to $200, or was it a definite annual sum of
$200 for the term of her life? The language of clause 4, in my
mind, admits of no doubt. The testator says: I also give and
bequeath unto my said wife an annuity or yearly sum of %200
payable half-yearly during the term of her natural life.”” Stand-
ing alone this is a gift of a definite annual sum, and not a sum
to be taken through the medium of an investment, and, unless
controlled by other provisions of the will, would he payable
out of any assets not otherwise disposed of.

Then follow the provisions of clause 5, which direct the execu-
tors to invest and keep invested during the lives of his widow
and sister and the survivor of them, not a portion, but *“*all the

moneys or securities for money ' of which the testator should be
possessed at the time of his death, and out of the interest or
profits derived therefrom to pay the said annuity. The language

of this clause is equally plain.  All the testator’s moneys and
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securities for money are to be kept invested throughont the whole
lifetime of the widow and sister and of the survivor, and the
annuity is to be a first charge on such income or profits. But
the inecome or profits are not declared to be the only source of
payment, and nowhere does the testator indicate an intention to
limit the half-yearly payments to the widow to the then income
or profits of the fund

Thus, it seems to me, that the bequest to the widow was the
fixed sum of $200 a year, and not merely income or profits deriv
able from a certain fund limited always to $200 a year

s to the deficiency, T am of opinion that resort eannot be
had to any of the “*moneys or securities for money’” mentioned
in the testator’s will, for the reason that the will discloses the
testator’s intention that all of his ““‘moneys or securities for
money " shall nltimately go in their integrity to his nephews
and nicces.  The whole of these ““moneys or securities for
money " are to be invested and kept invested during the lifetime
of the widow and sister and the survivor, and on her death the
whole fund, unimpaired by any deduetions, is given to the testa
tor’s nephews and nieces

Where a will shews an intention that a fund, the income of

which is eharged with payment of a fixed annnal sum, shall be

maintained in its integrity during the enrrency of the annuity
and then is to go over in its integrity to others, the annuitant is

not entitled to resort to the corpus in respeet «

f any deficieney
Wright v. Callender (1852), 2 DeG, M. & G, 652
The next question is, whether the money in the hands of the

executors, derived from the sale of the

[lery property, may he
resorted to. and the appellants vely on Baler v. Baker, 6 1LL
(', 616, as an answer to such elaim,  The facts, however, of that
case make it inapplicable.  There the testator gave the whole of
his estate to his trustees in trast to convert the same into money
and invest, and out of the dividends or interest arising from such
investments to pay to his widow a fixed annual sum, and on her
death the trustees were to stand possessed of the whole of such
investments in trust for others, Thus the whole fund, subjeet
to the charge on the dividends or interest, was given to others

indicating the testator’s intention that the annuitant should not
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have the right to resort to any of the corpus of that fund in
respect of her annuity.

But in the present ease there is a fund in the executors’
hands which the testator has not disposed of; and, therefore,
Baker v. Baker, supra, is imapplieable in regard to the elaims now
made on that fund, though it is authority for excluding the
claim on the “*moneys or securities for money’ fund. That an
undisposed of fund may be resorted to for the purpose of paying
an annuity, which, as here, is charged generally on the testator’s
estate not otherwise disposed of, admits of no doubt: May v.
Bennett (1826), 1 Russ, 370; Wright v. Callander, supra, Car
michacl v. Gee, 5 App. Cas. 588, at p. 597,

In the present ease, whilst payment of the annuity is specially
charged on the income of a certain fund, it remains also a gen-
eral charge on the whole of the testator’s undisposed of estate;
and, the testator having died intestate as to the Gallery prop-
erty, the balance of the purchase-money remaining, after pay-
ment to the widow of her share and after recouping the fund
its proper proportion of the amount advanced in payment of the
mortgage, is chargeable with the deficiency in respeet of the
annuity.  That balanee must be dealt with as realty.  The souree
from which it came was realty at the time of the testator’s death,
and therefore did not pass as part of his **moneys or securities
for money."’

The primary meaning of “*securities for money ™ is money

secured on property : Murphy v. Doyle (18392), 29 L.R. Tr. ©
and there is nothing to shew that the testator used those words
in any other sense.

For these reasons, | think the appeal should be allowed as to
that portion of the order which authorises payment of the de-
ficieney out of the corpus of the festator’s ““moneys or securities
for money,”” but in other respeets shonld be dismissed.

The execntors arve entitled to the costs of the appeal: no costs

to the other parties.

Appeal dismisscd ; Mvrock, CLLUEx., dissenting in part.
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MATTHEWSON v. BURNS
Ontavin Suprewe Coanet Vppeliate Divisiony, Muloek, CJ.Er.. Riddell
Nuthevtawd, and Leiteh, Jd Deccmber 23, 1913
L ContrAcrs (81012 CONSIDERATION OIFFION GIVEN TENANT 10
PURCHASE DEMISED LANDS—REVOCATION

An option given in a lease to a tenant 1

mrehase the demised pre

mises at any time durving the term. is based on o sullicient considera

tien, ces the ereation of the temaney, amd is not re it the will

of the lessor. although not nnder seal

[ Matthewson v, Burns, 12 DLR. 236, 4 OW.N, 1477, reversed on
her grounds, |

2. CoNTRACTS (8 V A—3K1 OPTION  OF TENANT

1O PURCHASE DEMISED
PREMISES W Aanveg o

A option inoa lease permitting & tenant to porelins

premises duving his term is vendered

femised
inoperative hefore the expiry

vonew lease

of the term by the tenant accepting for a further peri

to commence immediately after the expiry of the or

dnal term wl

the new lease contains terms and conditions inconsistent with the
right to exercise sueh option

[ Matthewson v, Burns, 12 DR, 286, 4 OAW.N, HITT. veversed. |
Arrvean by the defendant from the judgment of Boyp, (
12 D.L.R, 2

by way of option in a lease) for the sale hy the

b OWN, 77 establishing an alleged contract
defendant s
testator to the plaintitt of a house and lot in the eity of Ottawa,
and direeting specific performanee

The appeal was allowed

W 0 MeCarthy, for the defendant, appellant
G. F. Henderson, KL for the plaintift, vespondent

December 23, Murock, () Ex This action is for specifie
performance, and was tried by the learned Chaneellor, who
found For the plaintiff, and the defendant appeals from the judg
ment.

It appears that Thomas A, Burns (sinee deceased) owned a
certain house property in the eity of Ottawa, heing premises No
134 Stewart street, and, hy agreement in writing, not under seal

bearing date the 30th April, 1910, leased the same for a term of

thirty-five months, expiring on the 30th April, 1913, at a certain
rental.  This agreement also contained the following provision:
“The said Mary A. Matthewson to have the option of purchase
at any time on or hefore the expiration of this lease for the sum
of $2.800."

Thomas A. Burns died on the 28th Janunary, 1911, having
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first made his will, whereby he devised and bequeathed his whole
estate to his brother, the defendant, William A. Burns, whom he
appointed sole executor.  On the 1st May, 1911, William A,
Burns sent to the plaintiff by vegistered letter the following
notice:

“To Mary A. Matthewson, or Mrs. Hugh Matthewson,

134 Stewart street, Ottawa.

“Take notice that I, the undersigned, executor of the estate
of the late Thomas A. Burns, hereby give notice of the with-
drawal of the option of purchase for #2800 contained in a eer-
tain lease dated April 30th, 1910, of the premises 134 Stewart
street, Ottawa

“Yours truly,
“W. A, Burns,
o

for estate late T. A, Burns.”

The plaintiff entered and continued in possession under the
lease throughout the whole term.  In February, 1913, Mr. Cham
pagne, who was acting on behalf of the defendant, wrote to her

a letter bearing date the 2nd February, 1913, which was not pro-

duced nor was evidence of its contents given; but on the 5Hth
February, 1913, the plaintiff sent to Mr. Champagne the follow-
ing answer:
“Ottawa, Feby. Hth, 1913
“Mr. Champagne,
“Dear Sir:—In reply to your letter of the 2nd inst., 1 will
take the house of Mr. Burns, 134 Stewart street, for another

year at $30 a month, providing he does the necessa

'y repair

ing.””  (The letter then proceeds to point out eertain needed
repairs).

To this letter Mr. Champagne answered by a letter of the
17th February, 1913, as follows:

“Dear Madam:—1In answer to your letter regarding house
No. 134 Stewart street, My, Burns has decided to let you have the
house at $30 without the repairs you ask for. Owing to the large
amount he has already spent on that house during your tenaney,
ete., Mr. Burns does not intend spending any more money on
this property. I want to again mention to you that the fence
hetween the house 138 and 134 must be put in the same position
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as it was when yvou took the house, otherwise proceedings will
be taken to compel you to do so. 1 must have an answer by the

20th inst
Yours truly

“Nap. Champagne
On receipt of this letter, Mres, Matthewson sent the following

letter to the defendant
Ottawa, February 17th, 1913

Mr. Burns

Dear Sir I enclose eheque for $25, being vent for Feb
ruary, also receipt for interest. 1 am very glad to have the house
for another year on my mother's acconnt. T will see the fence is

put back
Yours sineerely
M. Matthewson
\nd on the 18th Februm 1913, she wrote to Mr, Cha
pagne as follows
Mr. Champagn I will take the house 134 Stewart street,
1t 530 a month, Will agree that before leaving will see that the
fence 18 put back as it was when I rented the house I'he only
money ever spent was $#30 last fall for plumbing, et
Yours truly
M. A Matthewson
To this letter Mr. Champagne sent the following veply on
the 24th February, 1913
“Dear Madam I have submitted yvour letter to Mr, Burns,
and in order to avoid further annoyance in this matter Mr
Burns has instrueted me to tell you that the fence has to be re
placed in its former position by the 1st of May next I'his
whether you keep the house or not.  In ease you would not keep
the house on account of rebuilding the fenee, please let me know

at once. Mr. Burns wants his property perfectly enclose
it was when you became tenant.”

On the 10th Mareh, 1913, a written lease was entered into

between the parties, wherehy the defendant leased to the plain
tiff' the premises in question for a term of twelve months from
the 1st May, 1913, at the rate of $30 a month; the first month’s

rent to be due and paid on the 1st day of May, 1913, This lease

118 pLk
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contains agreements on the part of the lessee to pay the rent : not
to assign or sublet without leave, nor to make changes without
the lessor’s consent; also agreement to keep in repair and other
appropriate stipulations including the following: ““The lessor
to have the vight, at any time within three months hefore the
expiration of the said term, to affix *Notice to Let” on said prem
ises, and will permit all persons having written authority there
for to view the said premises at all reasonable hours.” It also
|||'u\'ic||'.\ for the lessor being entitled to enter and view state of

repair, and for the lease hecoming void upon non-payment of

rent or non-performance of conditions, and that the lessor shall
pay the taxes and assessments

It also contains the following provision: **It is also under
stood that the fence formerly dividing the property between
W. G. Hardman and that of the lessor W. A, Burns is to be re
placed in its former position on or hefore the 1st of May, 1913
otherwise this lease shall be null and void.””

Mrs. Matthewson says that, hefore entering into the second
lease, she consulted her hrother, Mr. Pennock, and also had con
versation with the defendant and Mr. Champagne. In her evi-
dence she says: ‘1 received letters from Mr. Champagne at the
time urging me to sign the lease at onee; that it must he signed
that day or a certain day; and I was afraid I would lose the
house and would not have it for a home: and I thonght in mean-
time 1 would sign that; and, after my sister returned, 1 deeided
I would exercise my option.”’

The following are extracts from her evidenee:

Q. Did you have a eonversation with W. A, Burns himself

in connection with the signing of this new lease? A, T did
Q. Before it was signed: A, Yes,
- L - L L - L

Q. Who was present hesides you and him? A, My brother,
W. H. Pennock.

Q. Was there anything said on that oceasion about the op
tion? A, Yes: I said I wanted to exercise the option, and he
refused to consider it at all at that time.

Q. But you told him then you intended to exercise vour
option notwithstanding the signing of the lease? A, Yes.
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Q. That was before signing it? A, Yes

- * . *

"Q. You told him you had up to the end of April: you knew
you had up to the end of April to exereise the option? A, Yes
“Q. You still had to the end of April to exercise
A Yes

Q. And you told him you were going to exere

\ \"'\',

your option?

se the option

Q. But were willing 1o sign the lease in the neantime
\. Yes
Q. What did you do heyond that Nothing hevond sign

ing \. No; I signed the lease
Q. Did you do nothing ahout the option \. No
“Q. But you knew, of course, that he was taking the position
that you had no right to the option \. Yes
Q. And you said you had? A, Yes
The following are extracts from her eross-examination
*Q. You had quite a hit of correspondence with Mr. Cham
pagne, Mr. Burns's solicitor, in eonneetion with the renting of
the house under this lease? The negotiations evidently enlmin
ated in this lease ol the 10th March, 1913 \. Yes
Q. How is it that in this lease you never made any mention
of an intention to exercise any option \. At that time | did
not know that I eould. I wanted to secure the house, If T could
not on the option, I had the lease. I wanted to have it for a home
in the meantime; and after, when my sister’s hushand died and
she said she was coming home to live with me, then | wanted
the house. I wanted to exercise my option

- “ . . . . .
“Q. You never told Mr. Champagne at any time during your
negotiations for the new lease that you intended to exereise the
option? A. I did. Isaid I wanted to exercise my option, and he
said there was no consideration paid and laughed about it.
“Q. Where did that take place? A. In Mr. Champagne’s
office,

“Q. Do you know when it took place? A. The time I went to

sign the last lease in March
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Q. Was that hefore or after you had signed the lease? A,
It was the day 1 signed the lease. 1 told Mr. Champagne 1
wanted to exercise my option at that time, and he said, because
there was no eonsideration paid, the option was of no use.”
From her re-examination :
“Q. You say Mr. Champagne told you the option was not
hinding becanse there was no consideration? A, Yes.
“Q. Did you take any adviee on that question at the time?
No, not at the time.
). Not until after? A, Noj; | thought what he said was
cand 1 paid no more attention to it just for that time.”’
The plaintift’s brother, Mr. Pennock, was examined on her
behalf, and the following are extracts from his examination :
Q. Do you remember when this new lease was under dis
cussion Mrs, Matthewson and Mr. Burns meeting somewhere in

the post-office building? A, Yes

Q. In your presence? A, Yes.
“Q

Just at that time were you familiar with her rights or
liabilities at all? A. No: I was not familiar with the option at
all

Q. How did you come to he there? A, Well, my sister dis
cussed with me the advisability of leasing the house for another
year, and 1 strongly advised her to lease it. 1 did not know any
thing ahout the option: she might not want it for more than
another yvear, and | advised her to lease it,

Q. What was said that might be of interest here hetween
her and Mr. Burns in your presence? A, Well, my sister men
tioned to Mr. Burns that she had an option on the property. |
do not think it was discussed. My sister told him she had this
option.”’

On cross-examination :

Q). Do you say that, in a conversation that took place b
tween W. A, Burns and Mrs. Matthewson in your presence, Mrs
Matthewson ever said she intended to exercise any option? A
I do not think so. | remember her saying she had an option
that was the extent of it,

Q. But she never expressed an intention in your presence of
wanting to exercise that option? A, No, not to my knowledee.’
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The defendant from the st Mav, 1911, when he cansed the

notice ol that date to be sent to the plaintift’ withdrawing the
option, never receded from his attitude that the option had been

revol

d by that notie \ssuming, however, that it was in full

forece when the lease of the 10th Marceh, 1913, was entered into

what effeet had that lease upon the option ! That instrument, en

tered into by the plaintiff, is, I think, an admission by her that
on the 10th Mareh, 1913

the defendant had such an estate in the

land as entitled him to lease it to her for one ye:

r, commenein
after the expiry of the time allowed her for aceepting the option

[t empowered the defendant to exereise during such vear the

various rights of a landlord, inelnding the right to enter upon the

wremises within three months of the expiry of the term, and
! I

atfix upon the premises “*Notice to Let and it also entitled

prospective tenants, when

tithorised by the defendant, to ¢

upon and examine the pre

\ceepting as correct the plaintiff's ence as to the attitud
of the two parties when the second leas s entered into, it
this: the plaintiff was contending that the optio s in for
ind the defendant 1s negativing that eontention I'he plain
tiff was not deceived or misled, hut deliberately entered into the

Hew arrangement, heing anxious to secure the premises by leas

or purchase, thinking, as it is put in the evidence, she would

two strings to her how a lease certain for a ve

i and

the chanee of acquiring the vent he option heing

binding

cannot be sa that

fraud o

therefor

overreaching

Further, her letters shortly hefore the second lease warrant

the conelusion that she considered the option at an end.  Other

wise, why should she ask the defendant to make extensive repairs
for the purpose of the new lease, if the property was to hecoms

hers on the 30th April?

Her aceeptance of the new lease was an abandonment by

of any interest in the land which would be inconsistent with the

relationship ereated by it of landlord and tenant respectively for

one year after the date fixed for the exercise of the option: other

wise, by exercising the option, she would have destroyed the new

Marrnew
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contract of landlord and tenant, which hoth parties stipulated

wis to continue for one year,

When, therefore, she accepted a lease commencing on the
1st May, that instrument must be interpreted as a surrender hy
her of the option.

Where a person is entitled to an option, and leads the grantor
to believe that he does not infend to excreise it, if the grantor
acts on that belief, and is thereby induced to alter his position,
the person who formerly held the option will he precluded from
subsequently exercising it, and will be held to have waived it:
Nova Scotia Steel Co. Limited v, Sutherland Stcam Shipping
Co, Limited (1899), 5 Com. Cas. 106; Re Tyrer & Co. and Hess
ler & Co. (1901), 84 LT.R. 653,

In the latter case Phillimore, J.. says: 1 think here the
charterer did alter his position, and he altered his position upon
the faith that the forfeiture would not be enforeed, and he was
allowed to do so hy reason of the delay in giving notice of the
forfeiture.”’

In the present case the plaintiff, by signing the lease of the
10th Mareh, induced the defendant to alter his position, whereby
he acquired new rights, and the plaintiff cannot now he allowed
to assert a claim that would destroy those rights,

I, therefore, think this appeal should be allowed with costs
It appears to me unnecessary to express any opinion on the ques

tion whether there was any consideration to support the option

Rippers, J.:—An appeal hy the defendant from the judg-
ment of the Chancellor of the 20th June, 1913, The main facts
sufficiently appear in the Chaneellor’s reasons for judgment.

The first objection is, that the agent Hurdman had no power
to give to the plaintifft an option to purchase, under the power
of attorney. This objection is wholly untenable, when the fact
appears that the agent discussed the whole matter with his prin
cipal, and the prineipal approved of the whole transaction.

The next and chief objection is, that the option given was
revocable, and it was revoked. This depends upon what, 1 ven
ture to think, is a misunderstanding of the decisions; and, there
fore, 1 shall examine these.
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The case of Davis v. Shaw, 21 O1L.R. 474 s much relied
upon hy the defendant—but the faets of that case must he con
sidered.  There the plaintiff made an offer to purchase a certain
piece of property for a certain sum-the defendant accepted this
offer I, James Shaw, agree to sell the above property for the
above stated sum \nd added on the same piece of paper

I also promise to give the purchaser an option of purchasing
another lot **for the sum of $1,000 In the Divisional
Court, it was held t there were two disting ereements 1
to sell the first lot at the sum named; and (2) an option for the
other lot. Faleonbridge, C.J., says, p. 480 It is contended that

the offer is an integral part of the agreement for the sale of the

land referred to in the first part of the memorandu &
as to supply a consideration sufficient to support the promise
nade in the latter part I am *unable to accede to this v

I'he transaction relating to the irst-named  property as
a matter by itself It was carried out hy the payment of the

purchase-money and delivery and registration of

the convey
ance.””  Britton, J., p. 4581 If one agreement, although evi
denced by two separate writings, in reference to what is really
one transaction, | see no reason why one may not supply the

consideration for the other but he comes to the conelusion that

this one paper, in two parts, is to be considered as if relating to

two distinet matters, having no connection one with the other

I agreed in the result I'he whole ratio decidendi of the case
was that the sale and the option wer two distinet matters
having no relation one with the other.” The Chief Justice points

out, p. 481, that the cases on options contained in leases have
no application to the case then under consideration—it is true
that he adds, **1 think these are all cases of covenants under
seal,” without which remark it is probable this branch of the
defence would not have been heard of, but he says at once there
after: ** At any rate they have no application to the point now
under consideration.”

The deeision in a case in which the “option was an indepen
dent promise . that happened to be upon the same paper
as another distinet agreement, in reference to another property ™

(21 O.L.R. at p. 483), does not carry with it the idea that an
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ONT option to purchase in the same paper with a lease, part of the
8.C. same transaction and referving to the same property, is not
enforeeable without seal or consideration specifically referable
Marrnew ) k
SON to it.

oin In Maltezos v. Brouse, 2 O.WN. 990, 19 O.W.R. 6,
ooy the case of Davis v. Shaw was applied to the following state of
facts.  The defendants agreed by a written document to lease
No. 71 to the plaintiff at $50 per month, and added: *“We also
agree to give said”’ plaintiff “*the first privilege of leasing™ No.
73, A written lease was made of No, 71, which contained no

reference to Noo 730 The Divisional Court held that the option

was entirely without consideration (19 O.W.R. at p. 8), and that
it could be revoked. This ease is no authority for the proposition
contended for by the defendant.

In Miler v, Allen, T DLLR. 438, 4 O.W.N. 346, in a lease not

under seal was an option to the lessee to purchase. Mr, Justice

e g e A T

Middleton dismissed the tenant’s action on other grounds, but
added: 1 have considered myself hound by the decisions in
Davis v. Shaw, 21 O.L.R. 474, and in Maltezos v, Brouse, 2 O.W.
N. 990, 19 O.W.R. 6, to regard the elanse in gquestion as a mere
offer or option. quite distinet from the lease, and not founded
upon any consideration:” and intimates that, were it not for
these eases, he would hold that the option was enforceable

As a member of the Court which decided Davis v. Shaw, 1
can say that nothing was further from the minds of the Court
than that they were rendering such a decision as is suggested
the Chief Justice expressly stating that the case of an option con
tained in a lease was different

The remark (purely obiter)of the Chief Justice, **1 think
these are all eases of covenants under seal,”” has rendered it
advisable to examine the American cases.

While in most of the cases the lease was under seal, in none
was that made a ground for the decision; and there is at least

one case where the lease was not under seal.

In Gustin v. Union School District of Bay City (1893), 94
Mich. 502, 34 Am. St. Rep. 361, both parties signed the lease—it

does not seem to have been under seal.  The Court says (p. 363
“The rent was a sufficient consideration for the offer, which was
therefore irrevocable.™
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In Hawralty v. Warren (18667, 18 N, Eqg. 124, 90 Am, 613
a lease was made by the defendant to the plaintift; and, by a
written agreement, not sealed but endorsed on the lease, an op
tion to purchase the land at the end of the term for $4,000 was
given, both parties signing the agreement,  The Chaneellor held
The contract is not under seal The agreement was exe
cuted at the same time with the lease, and was part of the san
transaction In taking a lease, a tenant may be willing to
pay-a gh rent Tor a number of years, provided the landlord
vill give him an optional rig to purchase at a fixed prie \nd
it is to be presumed that the landlord would not agree to suel

on, unless had consideration in the leas I'he option
was held binding and not revo | sons the
plaintift was left to his remedy at

In N ] WeDona 1886 7 Ind. 269 1 " .
leased to the plaimtiff eer 1 nd two ! | ! n
» purchase—apparently the lease was under seal, hat that form
no part ol ¢ reasons o 1y nt Il ( Pl Yi4
A5 I'he stipulations, on the o sidle to leas | ) !
period of two yem e the t of 8 thin that
time, to purchase the same at the price m | rms stated
in the agreement, and, m ther, to p rent agr | upon
md to ereet the fenee Consi | constituting on
entire agrecment, each particnla pul n ! n Tuee
ment therete I'he agrecment t 1l « o build the fen
must be deemed to have ‘ nidde onstderation s well for
the privilege of becommg the purchasers of the "t s for its
use

In Stansbury v. Fringer (18400, 11 Gill & Johns. (Md.) 149
a contract under seal was entered int hereby the plaintiff
(Fringer) was allowed to enter upon certain land of the defen
dant (Stanshury) and enjoy the same for twelve vears, for the
consideration that he was to build a house thercon and pay the
taxes ‘‘during the said term of rent the defendant agreed to
sell the land to him at a fixed price ““any time within the said
term of rent.”” On demurrer the plaintifi’s bill in equity was

sustained by the County Court

the Court of Appeals of Marylan

and the defendant appealed to

d I'he fact that the document
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was under seal plays no part in the judgment (p. 152): ““ Where
i contract consists of several distinet and separate stipulations
Marrew. 0N one side, ;.nnl a legal consideration is stated on the other, it
SON must be considered that the entire contract was in the contem-

e,
BURNS,
o this will be the case, whether the consideration he a sum of
ldell, 3,

plation of the parties in cach particular stipulation . . . and

money to he paid in gross or . . . several payments of
money. . . . It is impossible to say in this case, from the

face of the contract, that the (defendant) would have agreed

either to occupy the land, or to pay the taxes or to erect a house,

except for this very privilege of purchasing

In Hayes v. O'Bricn (1894), 149 111, 403, there was a lease
for ten years, with an option to purchase—it seems to have heen
under seal, but that faet is not considered important. The Court
says (p. 4120 The contraet here is under seal and imports con-
sideration, but if it was not, it is manifest that the privilege of
becoming a purchaser of the premises formed at least a part of
the inducement and consideration for the aceeptance of the lease
by the lessee.”

Schroeder v, Gemeinder (1875), 10 Nev, 355, was also the

case of a lease with an option to purchase—it apparently was

under seal, but that faet (if a faet) does not enter into the judg-
ment,  The Court (p. 364) asks: ““What was the consideration
for this covenant giving the first privilege to purchase?”” And
answers the question: **The covenant to pay the rent must be
deemed to have been made in consideration, as well for the privi-
lege of becoming the purchaser of the property, as for its use.””

House v. Jackson (1893), 24 Or, 89, is the same kind of a
case, and the result is the same: **It has repeatedly been held
that in a lease of real property, containing an option to purchase
the same, the contract to pay the rent was a sufficient consider-
ation to support the option™ (p. 95).

Waughlin v. Perry (18711, 35 Md. 352, is also in point.

De Rutte v. Muldrow (18601, 16 Cal. 505, was a similar case

the lease apparently was under seal, but that did not enter
into the judgment: see p. 513, This case contains a diseussion
of the power of an agent to give a lease with a clause of option—
but, for the reason already given, it is not necessary to quote the

judgment on that point.
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Hall v. Ccnter I=70 1O Cal, 623, also makes no point of the
lease being under seal, 1t i 8

In Hilliard on Vendors, 2nd ed., p. 296, it is said In case
of such a covenant, allowing a lessee to purchase tl ee at a
specified sum, the law intends that the rent was fixed at the
amount reserved, as an inducement to the purchase

No authority has been cited to us and 1 ean find none which
supports the contention of the defendant that the option to pm

chase was a distinet and separate offer without consideration

and therefore, revoeabl nd the argument is wholl thout
foundation on prineipl I am of opinion that the law intends
the rent, &« is fixed at the amount reserved s considera
tion as well for the option as any other agreement hy the land
lord, and T would adopt the passage quoted from Hilliard, ehmn
ing the rd “eovenant’ into greemen ther extendin

the rule to leases, &e., not under sea

I'he next point has given me more difficult

On or about the 1st Mav. 1911, during the existene 1
term ereated by the lease, the defendant, for the est of his
deceased brother, gave to the plaintiftt a written notice of with
drawal of the option to purchas For the reasons already given
I think that this was wholly inoperative; hut there is no room
to think that it 15 not 1 good faith and under ful mvietion
that this was his legal right.  The plaintift knew that the defen
dant was taking the position™ thereafter that she wmd no
right to the option™ (p In the fall of 1912, some negotia
tions took place concerning a mortgage the plaintiff had, and it

vas represented (1 do not make the expression more definite

that the plaintiff would aceept payment of her mortgage if the
defendant gave a new lease (p. 41 \fterwards some negoti
ations took place in regard to leasing the premises for another
vear, and the defendant’s solicitor, preparving a lease, wrote the
plaintiff that she must exeente the lease at onee, if at all, where
upon she, on the 10th March, 1913, executed a lease for one year
beginning on the 1st May, 1913 the defendant also executed the
lease, which was not under seal.  She had, on the 5th February,
Y it to the Jdefendant’s solicitor: I will take the house

for another year at $30 per month, provided he does the
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necessary repairs; the eellar is wet all the year, and a few hoards
are rotted—there are only two hedrooms fit for use, the hack
room . . isn't heated. The . drawing and dining-rooms
need papering badly, the paper is torn in several places -
On the 17th February, this is answered : © Mr, Burns has decided

to let you have the house at $30 without the repairs you asked

for . . he . . does not intend spending any more money

on this property. | want to mention to you that the fenee he-
tween the house 138 and 134 must be put in the same position as
it was when you took the house, otherwise proceedings will be
taken to compel you to do so.”"  She writes the same day: 1 am
glad to have the house for another year . . . T will see the
fence is put haeck.”  The following day she writes: “*1
will take the house . . . at #$30 month; will agree
that before leaving will see that the fence is put back as
it was when I orented the house™ —and goeson to com
plain of the slight amount of repairs done by the de-
ceased.  On the 24th  February, the defendant’s  solicitor
writes: ““The fence has to be veplaced in its former position by
the 1st of May next, this whether you keep the house or not. In
case vou would not keep the house on account of rebuilding the
fence please let me know at onee. Mr. Burns wants his property
perfectly enclosed, as it was when you became tenant,” It was
after this correspondence that the lease was drawn up, already
referred to.  This is not under seal: it purports to lease the
premises for 12 months from the 1st May, 1913, at $30 per
month, the plaintiff agreeing to pay rent, keep np the premises,
&e: “the lessor to have the right, at any time within three
months before the expiration of the said term, to aflix * Notice to
Let” on said premises, and will permit all persons having written
authority therefore (sic) to view the said premises at all reason-
able hours.™ **The lessee agrees to allow the said lessor or his
agent to enter the said premises from time to time and to view
the state of repair of same, and to make vepairs if he thinks
proper . .7 The contract generally does not mention any
parties hut lessor and lessee, and does not extend to assigns, &c.,
&e. o There is inserted a clause intended to compel the plaintiff

to replace the fenee, which had been a matter of controversy :
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It is also understood that the fence formerly dividing the prop ONT
erty between W. G, Hurdman and that of the lessor W, A, Burns S0
is 1o he replaced in its former position on or hefore the 1st of

\ Mariu
May, 1913 otherwise this lease shall be null and void It was S0
stated by both parties hefore us that this fenee had not heen )w.

ke advantage of that fact —

replaced : but the plaintift cannot ta .
Ridden )

to avoid the lease In a long series of decisions the Courts

have construed clanses forfeiture in leases declaring in terms
however elear and explieit, that they shall be void on breach o

conditions by the lessees, to mean that they are voidable only a

the option of the lessors Davenport v, The Queey 1877

\pp. Cas. 115, at p

e of the cases referred to in this

decision of the Judicial Committee are berts v. Davey (1833

FB.& Ad 664 Penninglon v, Cardale (18580, 3 11 & N, 65t
Hughes v, Palmer 1865 19 C.B.N.S. 393, 407 I'he lessor
here is not desirous of aveiding the lease, bhut affirms

I think it must be obvious that the plaintiftt has in thi
new lease agreed that the defendant, as against her, has, and

after the Ist May shall have, rights wholly inconsistent with the
exereise by her of her right to buy. Knowing and appreciating
that the defendant contended that she had no right to exereise
the option originally given, she changes her position and hecomes
possessed of an inleresse tormini wholly inconsistent with having
a right to bhecome owner Al rights of the owner of the prem
ises in the first lease are, of course, subject to her right to pur
chase: but not so in the later leas

The law is fully discussed in the locus classicus, the note on
p. 4206 to Gretton v, Haward, 1 Swanst, 409, The maxim allcgans
contraria non est audicndus applies

I think the appeal should be allowed with costs and the action

dismissed with costs

SUTHERLAND, oJ An appeal from the judgment of the Chan- & )
cellor delivered on the 20th June, 1913, deerecing specific per

formance of a written option dated the 30th April, 1910

Thomas A, Burns was in his lifetime the owner of a residen-

tial property in the city of Ottawa. On the 4th September, 1899,

he executed a power of attorney under seal in favour of William
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George Hurdman, suflicient in form, as the Chaneellor held and
L agree, to enable him to lease the said property inclusive of the
option to purchase.  On the 30th April, 1910, Hurdman exeented
a short written lease to the plaintiff, to run from the 1st June,
1910, ““to the last day of April, 1913, at a monthly rental, in
advance, of $25. The lease contains the following clanse: **The
said Mary A, Matthewson to have the option of purchasing at

any time on or hefore the expiration of this lease for the sum of

S000 twenty-eight hundred dollars,” which option is the
stthjeet of the controversy herein.

On the 28th Janunary, 1911, Burns, who had been ailing for
some time, died, leaving a will dated the Tth May, 1910, under
which he devised the property in question to his hrother, the
defendant herein, and of which he appointed him sole exeeutor
Letters probate were duly issued to the defendant under date
the 27th Mareh, 1911, Early in May following, the defendant
gave the plaintfl written ““notice of withdrawal of the option
to purchase.”™ To this notice the plaintifi made no response, but,
as she says in her evidence, ignored it at the time.  In this action,
upon her examination for discovery she had apparently forgotten
all about it, and denied receiving it.  Later, the notice was found
among her papers, and its receipt admitted by her at the trial.
It has been said that admissions may sometimes be implied

from the acquies

mee of a party, as for example: **If a tenant,
on personally veeeiving notice to quit on a particular day, makes
no ohjection, his conduet would amount to prima facie evidence

1o

that his tenaney expires on the day stated in the notice:" Taylor
on Evidence, 10th ed. (1906), vol. 1, p. 570; Doe dem Leicester
v. Biggs (1809), 2 Taunt. 109; Thomas dem. Jones v. Thomas
(1811), 2 Camp. 647; Doc dem. Clarges v. Forster (1811), 13
East 405; Oakapple dem. Green v, Copous (1791), 4 T.R. 361;
Doe dem. Baker v. Woombwell (1811), 2 Camp. 559; Walker v.
Godé (1861), 30 L.J. Ex. 172,

In the early part of 1913, the landlord, anxious apparently
to learn definitely whether his tenant would enter into a new
lease for a further term, or he should look for another, notified
her, through his solicitor, that, if she wished to continue as tenant
at the close of the current term, she must sign a new lease on
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different terms. She, too, it would appear from the evidence, was
anxious, for personal reasons, to continue to live on the property,
and to have a definite assurance from the landlord that she could.
Negotiations and a correspondence then began, and it is reason-
able to think that, if the defendant then looked upon the option
as something still existing, and which she intended to exe
during its curreney, she wonld have said something about it in

eise

the correspondence.  She, however, wrote letters on the Sred,
17th, and 18th February, about the new lease and its terms,
without mentioning it,  She also intimates in her evidence that
at this very time she went to the defendant with the idea of
exercising the option, but does not pretend that she so stated to
him. What she does say is, that, before the new lease was signed
by her, she told him she had the option, and, notwithstanding
her exeention of the |

e, proposed to exercise it. She speaks

of having told this to the defendant and his solicitor, Mr. Cham
pagne.  Both gave evidence at the trial and contradicted her as
to this. Her brother, whom she called to corroborate her in so
far as the alleged conversation with the defendant was concerned,
says that at the interview she mentioned that she had an option,
but he also says she never expressed, to his knowledge, an inten-
tion of exercising it.

Finally, on the 10th Mareh, 1913, 4 new lease in writing was
entered into between the parties to run for a term of 12 months
from the 1st May, 1913, at the inercased rental of $30 a month in
advance.

The plaintift in her statement of elaim says that on the 29th
April, 1913, she notified the defendant that she intended to exer-
cise the option, and also that on that day she tendered a convey-

anee and the purchase-money, and this tender is admitted by the
defendant in his statement of defenee,

The defendant at the trial claimed that the authority of the
agent, under the power of attorney, was insufficient to enable
him to make the lease in question, and contended that, in any
event, the authority given was revoked.

It is clear, however, from the evidence, that the deceased
was aware that the plaintiff was occupying the premises sub-
sequent to the date of any alleged cancellation of the authority,
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and that she was paying rent. It must be assumed, therefore,
I think, that he knew that a lease of some kind was in existence,

According to the plaintiff’'s own evidence (at p. 23), it wonld,
however, almost appear that, at the time the first lease was made,
the deceased himself was unwilling to inelude in a lease an option
stich as the one in question.  She says he was unwilling to sell
at that time, yet, as expressed in the lease, the option was such
that there was nothing to prevent the plaintifft notifying the
deceased the next day of her desire to exercise it, and thus com-
pelling him to sell.

It seems to me, however, that the case may well be
determined on the point whether the plaintiff waived the
option by her conduct and by taking a new lease. Knowing
that the owner had notified her long before that he had with-
drawn the option, and that he was refusing to discuss a new
lease on the basis of its existence, she nevertheless negotiated for
one and obtained it.  The demised term in it was to run for a
year beyond the date when she would be required to relinquish
possession under the existing lease and at a higher rental.  Her
course of conduet, as it seems to me, amounts to a waiver of the
option and an election to treat it as at an end.

On this ground, I would allow the appeal and dismiss the
plaintiff’s action with costs here and below.

The lease containing the alleged option has been registered,
and such registration should be vacated.

The defendant is said to have remained in possession of the
property without paying rent. There is no counterclaim, but the
defendant’s rights as to subsequent rent or damages will, of
course, be reserved.

Lerrcu, J,:—1 agree.
Appeal allowed.
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COOK v. CITY OF VANCOUVER.

dJudicial Committee of the Privy Cowneil, Lovd Maulton, Lovd Pavker of
Waddington and Lovd Swmner, June 28, 1914,

LoWaTERS (811 C—86) —Usk oF waTkr—TAKING FOR #1UBLIC WATER SUP
PLY—STATUTORY AUTHORITY

ihe British Columbia Water Privileges Act, IN92, as summed up
i the recital of the Water Clanses Consolidation Aet, 1807, velating

to the contral of water and water rights, operates in limitation of t
common Law vight of user of waters of a stream by the vipavian owners
and their viparian right at common law to the eontinmanee of the
undiminished is taken away by this legislat

[Cook v, City of Vaweouwrer, 10 DAL 529, aflirmed. |

20 WATERS (8 1 C—83) - USk 0F WATERS—DIVERSION GENERALLY — NoT10 )
OF DIVERSION, REQUIREMENTS—RIPARIAN RIGHTS,

Where the defendant, not a riparvian owner, proposes to divert tle

witers vostream from lowing tthe Lands of the plaintith, o rips

the notice of the it of diversion need merely contain

an approximate deseription suflicient for practical purposes of identi

fieation the notice having been actually posted at the point of diver
sion and Knowledge by 1 to the plaintin

[Covk v City of Vapeourer, 10 DR, 529, allivmed. |

e ow

Areear by the plaintift’ from the judgment of tne British
Columbia Court of Appeal, Coolk v. City of Vancouver, 10 D1,
R. 529, dismissing an appeal from the judgment of Murphy. J..
in favour of the defendant, in an action to vestrain it from oh
strueting or diverting the waters of Sexymour Creck from flow
ing past the plaintifi’s lands.

The appeal was dismissed.

The judgment of the Board was delivered by

Lorp MovrroN :—In this case the appellant (the plaintiff in
the action) elaims an injunetion against the defendants, who
are the corporation of the city of Vancouver, restraining them
from diverting water from a stream flowing through eertain
lands of which he is the owner. The defence is that the defen-
dants are entitled to do the acts complained of by reason of their
being the proprictors of a certain water record granted to them,
dated September 28, 1906, under and pursuant to the Water
Clauses Consolidation Aet, 1897, and the Aets amending the
same,  The plaintiff replies by putting in issue the facts stated
in the defence, and the validity and effeet of the alleged water
grant. In the first instanee he also alleged that the Aets under
which the alleged water record was granted were ultra virves of
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the Provineial Legislature, but this issue has not been persevered

in.

The facts of the case are very simple, and are not in contro-
versy. The plaintift derives his unguestioned title to the lands
through which the stream flows, under and by virtue of a Crown
grant dated December 9, 1892 The stream passes through the
land in a deep canyon which is from 250 to 300 feet helow the
general level of the ground, hut although this may have a sub-
stantial effect on the utility of the stream to the lands of the
plaintiff, it does not alter the fact that he is a riparian proprie-
tor, and therefore possessor of such riparian rights as exist
British Columbia under present legislation.

The defendants are the holders of a grant of water right,
dated September 28, 1906, permitting 1,400 inches of water to
he diverted from Seymonr (‘reck above the plaintifi’s lands for
the use of the water works supplying the city of Vancouver with
water and other purposes. This grant was made in respeet of an
application dated December 12, 1905, of which notice was given
on November 10, 1905, At the hearing of the enquiry in re-
spect of that application the plaintifft appeared and opposed the
wrant, but was unsuecessful. He did not appeal against the de-
cision of the commissioner nor did he take any steps by way of
cortiorari or otherwise to set aside the grant. In the present
procecdings he has however taken objection to the validity of
the grant on the ground that it was not in accordance with the
notice inasmuch as in the grant the diversion is deseribed to
he: At a point eleven miles or thereabouts from Burrard In-

¢

let,”" whereas in the notiee it is deseribed as heing: ““about ten
miles from ‘Burrard Inlet.” ™’

This objection is, in their Lordships® opinion, frivolous. In
the first place neither of the deseriptions is intended to be any-
thing more than an approximate deseription of the point of
diversion sufficient for practical purposes of notice, and viewed
in this light there is no ground for supposing that there is any
inconsistency between the two deseriptions.  In the next place
the notice must have heen posted at the point of the proposed
diversion so that all difficulty of identification would disappear.
And thirdly, see. 15 of the Water Clauses Consolidation Aet,
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1897, which deals with the record to he granted upon such an
application, indicates clearly that the commissioner may modi®y
the particulars of the grant—a practical provision very neces
sary in such a case inasmuch as the inquiry might shew that
public and private convenience would be hetter carved for hy
modification of the details of the application preserving, of
course, substantial identity

There exists thevefore in this case a valid water record in
favour of the defendants, and it is not suggested that they have
done anything which is not covered by this record.  Whatever
rights the plaintift may have as riparian proprictor are not of
record, and the sole question in the ease is, whether as riparian
owner the plaintift has, under existing legislation in British Col
umbia any rights superior to or over-riding the defendants’
rights of record. The learned Judge at the trial decided that
he has not, and dismissed his action with costs.  On appeal to
the Court of Appeal of British Columbia that decision was sup-
ported.  In their Lordships® opinion, the decisions of the Sup
reme Court of British Columbia and the Court of Appeal of
British Columbia were vight.  The grant under which the plain
tift’ holds his land is subsequent in date to the coming into fore
of the Water Privileges Act, 1892, so that it unquestionahbly
must be read as subjeet to the provisions of that Act. The effeet
of that Aet is for all the purposes of this case aceurately sum-
med up in the recital of the Water Clauses Consolidation Aet,
INOT, which reads as follows

Whereas by the “Water Privileges Aet, 180277 all water and water

power in the provinee, not under the exelusive jurisdietion of the Parlia
ment of Canada, vemaining unrecorded and mnappropristed on the 28rd
day of April, 1892, were declared to be vested in the Crown in rvight of th

provinee, and it was by the said Aet enaeted that no right to the perman

ent diversion or exclusive use of any water or water-power so vested in th

Crown shonld after the said date be acquived or conferred save under pri

vilege

o power in that behalf granted or conferved by Aet of the |
tive Assembly theretofore passed, or thereafter to be passed

It is beyond dispute that the water of Seymour Creck as it
passes through the plaintifi’’s lands was at the date of the Water
Clauses Consolidation Aet, 1897, “unrecorded water.” It was
therefore vested in the Crown, and no right to the permanent

diversion or to the exelusive use of it conld he acquired hy any
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IMP. viparian owner by length of use or otherwise than as the same
o might he acquired or conferred under Aet of Parliament. It
1914 follows that water rights can only be acquired either by obtain-

CooK ing a record under the Aets which provide for the grant of such

0
Ty oy
Vavcorver, no exception in favour of proprietors of lands, and they cannot

rights hy the Crown or by a special statutory title. There is

Lord Moutton,  A¢quire such rights in any other way. The defendants’ rights
are of record.  They arve therefore valid legal rights, and the
fact that the plaintift is a riparian owner lower down the stream
who is affeeted thereby gives him no right to objeet to the exer
cise of those rights,

Their Lordships pronounce no opinion as to the right of a
riparian proprietor to make use of the water flowing by his
land in a way which does not interfer. with recorded water
rights of other parties,  Riparian right, under English law are
of two kinds.  First, there is the right to make use in certain
specified ways of the water flowing by the land, and, secondly,
there is the right to the continuance of that flow undiminished.
The second of these classes of rvights is elearly taken away by
the legislation of British Columbia, but this case does not raise
the question whether rights of the first elass still remain, and
their Lordships do not desire to express any opinion thereon

Their Lordships will therefore humbly advise His Majesty
that this appeal should he dismissed.  The appellant will pay
the costs.

Appeal dismissed

B.C MACDONALD v. MACDONALD

8.0 Beitish Colwmbia Suprewe Court, Hunter, CJ. B4 dune 15, 1914
1914

Lo Evioexcr (8 N F—0541 ) —\WEIGHT, EFFECT AND SUFFICTENCY Hus
BAND AND WIFE—DIVORCE RULES—EVIDENCE OF ADULTERY BY AFFI
DAV

Leave may be given upon due canse shewn for the petitioner to ad
diee evidenee of adultery by aflidavit under see. 21 of the Divoree
vules of British Columbis

Stutement Morion for leave to adduee affidavit-evidence to establish a
charge of adultery.

The motion was granted.
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. B. S Phelan, for the petitioner B.C
No one contra S A

1014
HoNter, CLlB.A Upon an affidavit by the solicitor fo Y
. MAachoNvin

the petitioner stating that she is unable to give personal evid ¢
MacbpoNaLy,
ence of the aets of adultery complained of and that she relies

: . Hunter, €' 1
upon the evidenee of certain persons in Seattle to prove the said e
acts and that she has not sufficient means to pay the expenses of
the said witnesses in hringing them to the Court from Seattle
an order is made giving the petitioner leave to adduee evidene
of the aets of adultery complained of hy affidavit
Wation qranted
ONT
STORY v. STRATFORD MILL BUILDING CO & (
Outarvio Supreme Court (A ppellat Division) Waclaren, J.\ 1iddel
Nuthevland, and Leiteh, 20 December 27, 1913
1 CONFLICT OF LAWS (8 | F 1106 FORTS—PERSONAL INJURIES RECEIVED !
ABROAD—WHEN ACTIONABLE IN ONTARIO—LEX FoRt i
Redress may be obtained in the Courts of Ontario for o tort com
mitted abroad if actionable wnder cither the eommon or <tatute law of
Ontario, and not justitiable in the foreign law distriet |
2. CONFLICT OF 1tAaws (§ 11 1108 INJURY TO EMPLOYEE RECEIVED IN
QUEBEC—EFFECT OF CONTRACT OF EMPLOYMENT 1N DETERMINING
REMEDY —ACTION IN ONTARIO
A person entering the employ of another does not thereby contract ’
that the laws of his domieiliary provinee shall in all respects govern in y
yelation to an action for an injury received by the emplovee while ‘
working in another provine *
| Dupont N, Quebee Steamship Co, QR 1D S.COASS: The M. Moxham A «
1 D, 107, and Tomalin v, Peavson, [1909] 2 K B, 61, referred to.] ) .
3. CONFLICT OF LAWS (§ TE 1—106) —TORTS—PERSON AL INJURY 0CCURRING L
ABROAD—WIHEN ACTIONABLE 1N ONTARIO o
T'o give the Courts of Ontavio jurisdietion to entertain an action for b
a tort committed abroad, the act must be sueh as is not justifiable in b g
the place where it was committed ¢

[Story v. Stratford Mill Building Co. 10 DAL 404 OAN, 1212,
aflirmed. |
LoONEW amiaL (§ T B—I17 Excessive vEgprer—Day ks —Test

1 by the defendant for a new trial on the gronnd of exees
will be dismissed by an appellate Court althongh the

dama “larger perhaps than a Judge or another jury might

give,” but yvet are not so large as to be considered exeessive or such as

twelve reasonable wen could not honestly award to the plaintif!
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S CONFLIOT OF LAWS (§ 11—159) —REMEDIES —INJURY SUSTAINED IN QUE
BEC ACTION 1IN ONTARIO—MEASURE OF DAMAGES—LEX FORI
ntertain an action
le under Ontario
) the domestie
ges to be awarded.

Where the Courts of Ontario have jurisdietion to
for a tort committed abroad (the wrong being actio
law and not justiiable in the foreign law distr
Conrts aet according to their own rules in the dan

Aveean from the judgment of Kevey, J.. in favour of the
plaintift, Story v. Stratford Mill Building Co., 11 D.L.R. 49.

The aetion was for damages for injuries sus

ained by the
plaintiff, while working for the defendants, an Ontario company,
in the Provinee of Quebee, by reason of the alleged negligence
of the defendants.

The appeal was dismissed.

1. Hilliard, K.C., and W. B. Lawson, K.C., for the plaintiff,
respondent.

k.S, Robertson, for the defendants. appellants.

December 27, Ripevr, J.:—The defendants are an Ontario
corporation, whose head office is in Stratford, Ontario; the plain-
tifl is o millwright formerly in their employ.  In August, 1911,
the plaintift was working for the defendants in huilding a mill
in Wakefield, in the Provinee of Quebee, when an aceident
happened oceasioning him injury.  An action was brought in
the High Court of Justice for Ontario, which was tried at Corn
wall, in April, 1913, before Mr. Justice Kelly and a jury ; result-
ing in a verdiet for the plaintifit for $1.500,  After reserving

judgment, the learned trial Judge direeted judgment to he
entered for that sum, with costs.

The law respecting wrongs committed in another country,
remedy for which is sought in England, has been more than onee
authoritatively laid down.

In Phillips v. Eyre, LR, 6 Q.B. 1, at p. 28, Willes, J., giving
the judgment of the Court of Exchequer Chamber, says: **In
order to found a suit in England for a wrong alleged to have
bheen committed abroad, two conditions must be fulfilled. First,
the wrong must be of such a character that it would have heen

actionable if committed in England. . . . Secondly, the act
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must not have heen justifiable by the law of the place where it
was done.”’

Similar language was used in the House of Lords in Carr v
Fracis, Times  Co., [1912] AC, 176, at p. 182, by Lord Mae
naghten.

Westlake, Private International Law, Hth ed., eh. 11, dis
cusses the general question and says (p. 282): “The coneln
sion . . has been adopted in England, that the lee fori
and lex loci delicti commissi must coneur in order that an act or
an omission may be deemed tortious.”  Many eases ave referred
to by the learned author, which it is unnecessary to cite, as they
all agree in the law above laid down

It was argued very strenuously that when the law of Eng
land is spoken of —the ler fori—this must be interpreted as
meaning the common law of England. 1 c¢an find no authority
for this contention, and it is wholly baseless on principle. Ther
is no difference in the effeet of a statute and that of the common
law, and they ave both equally part of the law of England. The
lawyer’s division into common law and statutory law is for
convenienee only; and the rights of the subjeet are as sceur
under one as the other. This is not an extension of a statute to
a foreign country, any more than the action of the Courts in
giving effeet to what are common law rights in both countries
is an extension of the common law of England to a foreign
country.

It is pointed out in Machado v. Fontes, [1897] 2 Q.B. 231, by

Righy, L.J., that the words used hy Willes, J.. in Phillips v. Eyre

are “actionable,”” as applied to the English law, and ‘‘justi
fiable” as applied to the foreign law. Each word has its own
significance; and, so far as the law of England is concerned,
a deliet is “actionable,”” whether the action be given by statute
or the common law

The conclusion of the Lords Justices in the Machado case is
vigorously dissented from in the Supreme Court of Vietoria
Australia) in Varawa v. Howard Smith Co. Ltd., [1910] Viet
L.R. 509; but no doubt is cast upon the propriety of observing
the difference between the words employed, nor is there any

limit suggested to the ambit of the word ‘“‘actionable.’
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Authority is not wanting. In ““The Halley’ (1868), L.R.
210193, Selwyn, L., giving the judgment of the Judicial
Committee, says (p. 202): “Assuming . . . the truth of
the faets stated in the pleadings, and applying the principles
of the common law and statute law of England to those facts,
It appes

"ete. That was a case -in which, ship-owners hav-
ing been compelled by foreign law to take a pilot on hoard, an
aceident oceurred in the foreign waters through his negligence.
By the foreign law they would be liable for the pilot’s default,
but the Aet of 1854, 17 & 18 Viet. ¢h. 104, see. 388, expressly
exempted ship-owners from liability in a case of a **compulsory
pilot.”  The Judicial Committee, reversing the Court helow,

neld that there was a perfeet defence. It is true that it was also

held that the statute was in affirmance of the common law, but
it was not the less laid down that **the principles of the common
law and statute law’" must be applied.  We eannot suppose that

the addition of the words “‘and statute law’’ was ecither por in-
curiam or through a misunderstanding of the law.

There heing no authority for the proposition, and it being
opposed to both prineiple and authority, we cannot give effeet
to the contention that only the common law of the Provinee
can be looked at in determining whether a delict is “*actionable. ™

It is contended that at all events the Workmen's Compen-
sation for Injuries Act cannot be appealed to. This argument
is based upon two cases: Tomalin v. N. Pearson & Son Limited,
(1909 2 K.B. 61 (C.A.), and Schwartz: v, India Rubber, cte.,
Co., [1912] 2 K.B. 299,

In the former case, one Tomalin, an Englishman, had been
cmployed by the defendants, who were eontractors for publie
works.  The defendants sent him out to Malta, and he worked
there for over a year, when ‘““he was killed by an aceident aris-
ing out of and in the course of his cmployment™ (p. 62). His
widow sued under the Workmen'’s Compensation Aet, 1906 ; the
County Court Judge held that the elaim was valid, and the de-
fendants appealed. The Court of Appeal allowed the appeal.
In that case there was no allegation of wrongdoing on the part
of the defendants; the accident was a mere aceident such as i,
‘Justifiable’™ at the common law and by the law of Malta. The
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whole right of the plaintiff was a ercature of the statute, and this
statute had no extra-territorial force, Assuming that the oe
eurrence would have been “*aetionable™ in England, the second
prevequisite was wanting, it was ** justifiable™ hy the lex loci.

In the Sehwartz case, the deceased had been employed as an
cleetrical engineer by the defendants, and sent by them in a
British ship to Teneriffe; the ship was lost with all hands in the
Bay of Biscay in a gale. Here again there was no negligenece,
no deliet. It is true that it cannot be said that the law of the
place where the act was committed was different from the law
of England, for the ““high sea is the common ground of all
countries: " Chartered Mercantile Bank of India v. Netherlands
India Steam Navigation Co, (1883), 10 Q.B.D. 521, per Brett,
L., at p. 537; but the Court decided nothing exeept that the
deceased was not one of those for whose death upon the high
seas compensation must be paid, that being confined to seamen
and apprentices )

We cannot give effect to the argument for the respondent
that the Legislature of the Provinee of Ontario had intended to
give their Aet an extra-territorial effeet: British North Ameriea
Act, see. 92 (13) 5 Macleod v. Attorney-General for New South
Wales, [1801] AC. 4555 In re Criminal Code Sections rvelating
to Bigamy (I897), 27 S.C.R. 461 Atlorncy-General for Canada
v, Cain, |1906] A.C. 542,

Nor ean we

gree to the proposition of the plaintiff that the
partics must be held to have contracted that the law of the
country of their domicile should govern them in all respeets
This is based upon a Quebee ease, Dupont v, Quebee Steamship
Co, Q.R. 11 S.C. 188, There, the deceased, a native of and resi
dent in the Provinee of Quebee, in that Provinee entered the
employ of the defendants, & Quebee corporation; being sent out
to the West Indies, he was killed by the fall of a derrick on the
defendants” ship, then being loaded off the Port o’ Spain, Trini-
dad, the aceident oceurring through the insufficiency of the
apparatus supplied by the defendants.  In the law of Trinidad,
as in the common law of England, no action could he bronght
“letio personalis moritur cum persond.”” Routhier, J., in the

Superior Court, held that, by the rales of international law,
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actions arising ex delicto and quasi ex delicto should be deter-
mined aceording to the lex loci delicti commissi. (1 translate).
In appeal, the Court of Review (Caron, Cimon and Andrews,
JuJ.) reversed this decision.  They held (1) that the ship was not
in Trinidad, but, as it was an English ship, it was a part of
England: and, as an action lay by the law of England under
Lord Camphell’s Aet, the delict was not justifiable by the local
law. That, however, was not sufficient to dispose of the case, as
the defence of common employment would be open to the de-
fendants under the law of England; and, consequently, the
Court proceeded to determine the applicability of the law of the
Provinee of Quebee.  They held that the rights between em-
ployer and employee must be determined by the law of Quebee.
“To say otherwise wounld be to say that they intended their
contract, their acts, their rights, their liabilities to be a chaos
of confusion. to be governed at one time by the law of Quebee,
when Mr. Dupont did something in the Provinee of Quebee;
by the law of Trinidad when he did something or suffered
something on the Island of Trinidad; by Spanish law when in
Cuba or Porto Rico; by Danish law when in St. Thomas: by
French law when in Martinique; by Haytien law when at Port
au-Prinee or Gonaives: by English law when on the *Muriel’
registered in England; and finally by Quebee law when

in this Provinee:"" per Andrews, J., at pp. 206, 207,

The real ground of deeision is, that the “*doctrine of ex-
emption from liability by reason of the common employment
of the vietim of the aceident with him who eaused it as the agent
of the master of hoth, rests on a supposed contraet implied
by the law. In other words, the law supposes that it was the
unexpressed, but nevertheless real, intention of the parties that
such a stipulation should be read into their contract of hiring”’
(p. 203). Contracts must be construed upon the intention of
those who make them, and, when the parties made this contract
of hiring, they must have intended it to be governed by the law
of Quebee (p. 206) 5 therefore, “*we cannot justly and reason-
ably read into the deceased’s contract of hiring, the rule of
English law that he was to take the risks of the negligenee of

his co-employees™ (p. 208),
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As at present advised, I eannot agree with the doctrine of
this case. (We need not say anything as to the first point, viz,
that the law of England, and not that of Trinidad. was the law
of the locus delicti commisse.)

‘It is settled that if by the law of the foreign country the
act is lawful, or is excusable, or even if it has been legitimised
by a subsequent Aet of the Legislature, then this Court will taks
into consideration that state of the law: that is to say, if by the
law of the foreign country a particular person is justified, or
is excused. or has been justifiecd or exeused for the thing done,
he will not be answerable here:"" per James, L., in The M
Morham, 1 P.D. 107, at p, 111, The same learned Lord Justie
says (p. 110 “The lability of one man to answer for the
acts of another in matters of tort seems a thing which cannot
carried by the agents into a foreign country. 1f 1 take my
coachman to France, and he in driving my earrviage injures a
carriage in Franee, I do not take with me the law of respondeat
superior o as to make me liable. It seems to me that the law
of the country in which we are trying the” question does not
apply, but it is th law of the place where the act is done that
does apply.  Now, it is the law of Spain . . that wher
the wrongful act is done by a servant of this particular kind
the owner of the ship has not that wrong imputed to him, and
that the vule of respondeat superior does not apply so as to maki
him answerable for that which was in fact the wrongdoing of
his servants Though we may speak of the thing as
doing wrong, it is the man who does the wrong, and if he is not
a wrongdoer according to the law of the country where the
wrong was done, that is to say, if he is not answerable for the
wrong of his servant, he is not answerable to Spanish law for
the wrong done, and it is our duty to give him the henefit of the
Spanish law in this ease.””  Mellish, L.J. (p. 113): “The rule
that a particular person is not to he liable, although somebody
else possibly may he liable, is a part of the substantive law of
the country where the aet is committed ; and therefore if by the
substantive law of the country where the act is committed a de
fendant is not hable, then he would be discharged altogether.”

The Quebee Steamship Company does not then, according to

STORY
e,
STRATFORD
Minr
RurLpiNa
o,

Ridden, 1




316

ONT.
\"7('
STORY
v
STRATFORD
My,
Buiepiyg
Co,

Riddell, J

Dosixion Law Rerorrs

18 D.LR.

the English law, carry with the fellow-servants of Dupont to

Trinidad the law of respondeat superior so as to make the eom-
pany liable to Dupont for the negligence of such fellow-servants
It needed the conelusion that the deceased had in his contraet
of serviee impliedly stipulated for such responsibility on the
part of his master. and further that the widow and children

plaintiffs in the action

could take advantage of this implied

stipulation.  The latter proposition is answered by Tomalin v.
Non Limited, [1909] 2 K.BB. 61. “The right

alleged by the widow cannot be a contractual right, hecause she

N, Pearson

wias no party to the contract :*" per Fleteher Moulton, 1.
65

catp
As to the former, however it may be in the case of a
citizen of Quebee, coverned by a peculiar law differing in many
respeets from that of the other peoples of the continent, it
would be difficult, and in my view impossible, for a Court in
Ontario, in which the law is the same in essence as that of most
of the rest of the continent, to imply in an agreement of ser
viee a term that the master shall be liable in a foreign country
for the acts of others for which he would not he liable by the
law of that country,

The law is, that where an act or omission would e actionable
had it taken place in Ontario, it is actionable in our Courts
when it took plaee in a forcign country, if by the law of that
country, whether common law or statute, it was not justifiable.
That an employer is not justificd or excused in Quebee if his
servant by negligence does injury to a fellow-servant is quite
and, although the Quebee Aet of 1900,
9 Edw. VIL ¢h. 66, cnables an employee to recover compensation

clear——that is admitted
for an aceident which is not the result of negligence, it does
Whether
what is complained of is actionable in our Courts depends upon

not at all justify or excuse any aet of negligenee.

the facts, which now fall to be considered.

The defendants employed a foreman, Cox, under whom the
plaintiff worked. On the day of the aceident, he was working
on the second floor. when he was called by Cox to the third floor
to assist in raising **dust-collectors.”  Two small ones were put
in olace near the roof, and the plaintifft was then called upon to

assist in raising the thivd, which weighed some 300 0r 500 pounds.
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A board had been nailed below the rafters; to this were attached ONT.

a block and tackle to raise the dust-collector. Cox and one S0
Muller were pulling on the rope, while the plaintiff and one s
Lorne (all four were skilled mechanies) were steadying the col- e
leetor, The hoard-—which was “a little temporary steip of wood e

Miwr
nailed up for that particular purpose.”” pulled off the rafters, Buinie

. P ae Co,

the apparatus fell, and the plaintifi’ was injured, :
It was made to appear at the trial that Cox had given
Muller (who had worked for the company for some time and

Riddel 3

was a man of experience) instruction ““to go up and put a
piece and raise that dust-colleetor:™ when he (Cox) was notified
that the pieee was ready, he went upstairs, taking Story along,
and, without taking any notice of the board (I suppose 1
saw it, but I didn’t pay any attention to it,”” he says), went to
work raising the dust-collector. He says that he had often lifted
that much with a board nailed to the rafters, and cannot say
that Muller made any mistake,

The jury have found the following in answer to questions .—

1. Q. Was the casualty caused by negligenee or was it a mere
accident ! A, Cansed by negligenee.

2. Q. If it was eaused hy negligence whose negligenee eaused
it? A. By foreman, Mr. Cox.

3. Q. If there was sueh negligenee, set ont fully and clearly
the various acts of negligence which eaused or assisted in bring-
ing about the accident. (Answer fully). A, We find that nail-
ing the board under the rafters with nails was not sufficient to
sustain the weight,

4. Q. Was there any negligence on the part of the plaintiff
which eaused or helped to eause the acident? A, No.

5. Q. Could the plaintiff, by the exercise of ordinary care,
have avoided the aceident? A, No.

(Q. 6 is immaterial.)

The damages were assessed at $1.500.

It is plain from what was said before us on argument, as
well as from the cross-examination of Cox and the expert evi-
dencee of Wickwire, that the charge of negligence against Cox
was not that he had nailed up the board to the rafters, but that
he had not examined the hoard to see that it was safe before
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ONT. putting the plaintiff’ to work under it. The jury have not found
s.C. this specifically, althongh it is more than likely that they in-

s tended so to find. If it had been necessary in order to support
b ORY M .
3 this verdiet to interpret the answers of the jury in that way,
STRATFORD |
ML
Buioixe it is probable that the true solution would be to order a new
Co, A
=k trial,
Riddell, J

should require further consideration before so doing;

I think the answers of the jury were put in the shape in

|
;
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which they are in consequence of the direction in the charge,

the only direetion in reference to answering these questions:
“Q. 1. Was the casualty caused by negligence, or was it a

mere aecident? Q. 2. If it was

caused by negligenee, whose
negligenee caused it? 1 will have to ask you not only to find
whose negligenee it was—if there was negligence—but to say
what were the specific acts of negligence. The evidenee is quite
fresh in your minds. Whatever you do find about the putting
up of the board from which the machine was suspended, whether
it was done this, that, or the other way, yvou are to find whether
there was negligence and state what that negligenee consisted
nf.”

The answer to question 3 seems to me to be in obedience to
the direction contained in the last sentenee; and the jury have
in effect found that the manner of nailing the board was negli-

gent, and there was “*a defeet in the condition . . . of the plant
used in the husiness of the employer™ in that respeet :
Workmen's Compensation for Injuries Aet, R.S.0. 1897, ch.
160, see. 3, elause |
Markle v. Donaldson, T OL.R. 376, 8 O.L.R. 682, as I under-
stand it, decides that any person who is direeted by the employer
to get ready for workmen an appliance necessary for their
safety, is a “‘person intrusted by him with the duty of seeing
that the condition . . of the plant . . . is proper,”’
under see. 6 (1) of the Aet. No sound distinetion ean be drawn
between that ease and this. In each ease the board or cleat was
to have weight put upon it in the work of the plaintiff, and it
vould be dangerons unless properly nailed.

The jury having found that the board was negligently nailed
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it was not at all necessary to find who was the negligent person :
Markle v. Donaldson. The action then lies in Ontario,

The quantum of damages is attacked. The Quebee Act of 9
Edw. VIL ¢h, 66 provides, by sec. 2, for compensation to he
paid (a) in case of absolute and permanent ineapacity, (b) in
of

case of permanent and partial incapacity, and (¢) in cas
temporary incapacity. The injury in question could only come
under (b) or (¢), and the compensation awarded thereunder
would be mueh less than $1.500.  Seetion 14 provides that *“the
person injured . . . shall continue to have, in addition to
the recourse given by this Aet, the right to elaim compensation
under the common law from the person responsible for the aeei-
dent other than the employer, his servants or agents 5
and (see. 15) ““the employer shall be liable to the person injured

for injuries resulting from accidents caused by or in

5 to which

the course of the work of such person in the ¢
the Aet applies only for the compensation preseribed by this
Act.” 1t follows that in Quebee no damages could be recovered
in excess of the amount of compensation given by the Aet; and
no aetion could be brought against the employer under the com-
mon law.

Were the matter res integra, it might not unreasonably be
held that the plaintiff, by suing in another jurisdietion, cannot
put himself in a better position than if he had sued in the
country delicti commissi.

Speaking for myself, I should have hesitated to hold that a
man injured in Quebee could put himseli in better position by
coming to Ontario, and suing in our Courts, than if he had sued

where he received his injury.  But authority binding upon us
has decided otherwise in cases not dissimilar.

In Scott v. Lord Seymour (1862), 1 H. & €. 219, an action
for an assault committed in Naples, a plea (in substance) that,
according to the law of Naples, the defendant was not liable in
damages exeept in certain proccedings already taken in Naples,
was held bad. Wightman, J., in Cam. Scace., said that, even
if by the law of Naples no damages are recoverable in any form
there, an action lies hy one British subject against another for
an assault committed there.  Williams, J., was not prepared to
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assent, and Blackburn, J., was rather of the opposite view ; while
Pollock, C.B., and Wilde, B., in the Court of Exchequer, and
Compton and Willes, JJ., in Cam. Seace., were silent.  Nowhere
is it suggested that, if the law of Naples did give a remedy, in
an aection in England an English Court would limit its remedy
to the remedy afforded by the Courts at Naples.

In Hart v. Gumpach (1872), L.R. 4 P.C. 439, an action for
defamation in China, the Judieial Committee gave no decision
as to whether a defamation which, by the law of China, was
absolutely privileged, could be made the subjeet of an action

Finally, in Machado v. Fontes, [1897] 2 Q.B. 231, the matter
came up squarely for decision under these facts. The plaintiff
hrought an action for libel contained in a pamphlet published
in Brazil. The defendant desived to plead that, by the law of
Brazil, the publication of the pamphlet could not be ground of
legal proceedings in Brazil in which damages could be recovered.
A motion to permit this plea to be pleaded was allowed by
Kennedy, J., in Chambers, and the plaintifit appealed. Lopes
and Righy, L1, both assumed that the plea meant that the
alleged libel eould not e made the subject of any civil proceed-
ings in Brazil, and hoth held that this was no defence.  Lopes,
Lid., at p. 234, says: “It . . . follows, directly the right of
action is established in this country, that the ordinary incidents
of that action and the appropriate remedies ensue . . . In

my opinion, damages vould flow from the wrong committed

Just as they would in any action brought in respeet of a libel

published in this country. Righy, L., says (pp. 235-236) :
““The act in question is primd facie actionable here, and the only
thing we have to do is to see whether there is any peremptory bar
to our jurisdiction arising from the faet that the act is
authorised, or innoeent or excusable, in the country where it
was committed. If we cannot see that, we must act according
to our own rules in the damages (if any) which we may choose
to give,”’

As I have alreaay said, the decision in this ease did not meet
approval in the Supreme Court of Vietoria in Varawa v. Howard
Smith Co. Ltd., [1910] Viet. L.R. 509; but, by the course of
our practice, we consider ourselves bound by the English Court
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of Appeal if we have no decision in our own Courts to the con
trary : Trimble v. H0ll (1879), 5 App. Cas. 342, There
such complication in this case by reason of conflicting decisions
as in Scott v, Reikie (1865), 15 U.C.C.P, 200; Moorc v. Bank of
British North Amervica (18680, 15 Gr, 308: Macdanald v, Me-
Donald (1886), 11 O.R. IS8T and MeDonald v. Elliot! (18861, 12
0.R. 98,

It follows then that, the action being properly maintainable

5 no

m our Courts, **we must act according to our own rules in the
damages which we may choose to give.”’

I do not find that the damages, large as they are, lavger per
haps than a Judge or another jury might give, arve so large as
to be considered excessive, and such as twelve reasonable men
could not honestly award to the plaintiff

There remains but the question as to a new trial.  First, on
the ground of improper admission of evidenee: this is the ev
dence given by Wickwire of his opinion of the duty of a for
man.  This was improper.  Evidenee of what a foreman nsu
ally did was admissible, but not the witness’s opinion of what a
foreman should do.

In my view of the case, however, this is wholly tmmaterial,

and

s, accordingly, no ground for a new trial. I the judg
ment were to rest upon negligenee on the part of Cox, it wonld
be quite a different matter.

The only objection taken to the charge was that the learned
trial Judge told the jury they might allow three years' wages
what he did say was wholly unexceptionable.  After giving at
sufficient length and in sufficient detail the elements to be con-
sidered, the learned Judge said: **Reference was made by one
of the counsel in his address that in this Provinee, in cases com
ing under what is known as the Workmen's Compensation Aet,
the person injured can be given as high as three years” wages of
a person in his elass of employment.  Whether that Aet applies
here or not is not for you to say. 1 mention that because of
counsel’s reference to what ean be allowed in eases which fall
within the purview of that Aet,”

The objeetion and what followed are thus reported
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ONT. “Mr. Robertson: In respect of the matter of damages, my

8.C. Lord, I submit your Lordship should not have said to the jury

Beosy that the three years’ wages was an amount that can be allowed,
v,

B but that your Lordship should have told the jury that was the
STRATFORD

L limit within which damages must in any case be found.
Bumning

Co. “His Lordship: I think I was specific as to the limit under
wiaden, . the Workmen’s Compensation Aet.

“Mr. Robertson: One way yvou put it, my Lord, 1 submit, is
almost that in this case they should allow

“His Lordship: T told them I did not know whether the
Workmen's Compensation Aet applies here.

“Mr. Robertson. Even suppose this were a case under that
Act, that would not be the proper charge,

“His Lordship: The amount the jury may give—I think
[ said the maximum amount they may give—is three years’
wages; that is, under the Workmen's Compensation Aet. |
woeald not have mentioned that fact at all, but for the allusion
made to it by the counsel in addressing the jury.”

All this took place in the presence of the jury, and I cannot
see anything improper or objectionable.

I am of opinion that the appeal should be dismissed with

OStS,

Nore—An interesting discussion of the general question
is to be found in Story’s Contlict of Laws, 8th ed., para. 625,
sand notes thereto. The conclusions of the distinguished anthor
must be read with eaution, however, as he does not always agree

with Courts by whose decisions we are hound.
Maclaren, | MacrareN, J.A. and Surneriasy, J., agreed in the result
Sutherland, I,

Vocitels, & Lerren, J., agreed with Ripey, J.

Appeal dismissed.
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REX v. GRAND TRUNK R. CO.
Cucbee Wing's Beweh (Crawn Nidey, Geveais, d, July 6, 1911

Lo RAILWAYS (8 11 B28) —OBSTRUCTION OF STREET CROSSING —STANBING
CARS—OPERATION OF GATES,

To justify convietion of a railway company under see, 304 of the
tailway Act (Can,) for obstroeting a street erossing by allowing cars
to stand across the street, it must be shewn by the proseeution that the
truetion was wilful where the erossing was protected by
and the only evider the times when the gates remained elose
against street trafl riods in exeess of five minutes, a convietion
should be quashed where it was not shewn that any one frain or ear
caused the obstruetion, nor was it shewn that the delay w
butable to the gate rather than to the trainmen: see
Railway Aet does not apply to obstruction cansed by the
negleet at a street erossing.

ateman’s

Arreals from seven summary convietions of the railway
compuny for obstructing street crossings by standing trains,

The appeals were allowed and the convietions quashed

A E. Beckett, K.C., for appellant company.
J. L. Butler, for the Crown,

Gervals, Jo—By consent, the parties have joined the seven
present appeals from summary convietions rendered on the 19th
November, 1913, against the appellant for having  wilfully

obstrueted St. Ferdinand Street in 8t, Henry Ward in the City

of Montreal, by allowing a ear or engine to stand across said
street for more than five minutes at a time, on the following
dates:—three times on the 12th May, 1913; twice on the 13th
May, 1913; and twice on the 5th June, 1913,

The judgments appealed from were rendered by the Police
Magistrates” Court for the Distriet of Montreal, which imposed
two fines of ten dollars, four fines of five dollars, and one of
twenty-five dollars, with costs in each ease.

The parties, at the hearing of the appeals, agreed to submit
the same upon the evidence adduced by them in the Court below,
presided over by Mr. Magistrate Ulrie Lafontaine; the said evi-
dence consisting of the depositions of the witnesses on hoth sides
taken by stenography, and some plans shewing the loeality where
the shunting yvard of the company is situate, in 8t. Henry ward.
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From what was said hefore us, it looked as if these cases had
been made out by the City of Montreal, at the suggestion of the
Montreal Street Railway Company, which had to complain for
a long time that its tram cars were delayed at the St. Ferdinand
Street erossing, on account of obstruetion of the same by the rail-
WAy company’s ears,

Mr. Beekett, for the Grand Trunk, submitted that there was no
proof that any such obstruction by his company had ever heen
made, as alleged in the complaint: and that, at any rate, no such
wilful obstruetion had been proven on behalf of the appellant.
The appellant’s attorney also urged that it was one of its rules
towards its employees that they were liable to suspension or dis-
missal from its serviee for any obstruetion by them of any publie
highway, and especially for the blocking of such a street as St.
Ferdinand Street,

Mr. Butler, on behalf of the Crown, while admitting such in-
structions to its employees on behalf of the company, contended
that the complainant was not bound to prove any wilful obstrue-
tion; that the saree was proved: that such proof as a rule was im-
practicable.

Two questions have to be decided in this ease: (1) Was there
evidenee that the appellant was guilty of allowance of one of its
cars to stand on said street for more than five minutes at a time?

2) Was such allowanee wilful?

[ do not rely much on the official shunting records of the appel-
lant on the dates in question, as the keeper of these records was
not there on the spot, that is, at St. Ferdinand Street crossing,
to substantiate his data, and as the same were made under tele-
phonie instructions from Turcot village shunting office.

Curiously enough, the complainants’ witnesses, while spying
upon the management of the railway company’s ears by the em-
ployees of the appellant, at St. Ferdinand Street erossing, kept
away from the gatekeeper there, as well as from the emplovees of
the appellant.

The witnesses of the complainant did not shew themselves to
the said gatekeeper or to the enginemen, trainmen, or conduetor
in charge of the trains passing at the erossing.

In a word, the constables sent by the eity to make out the
cases against the Grand Trunk Railway Company of Canada
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kept themselves out of sight from the Grand Trunk Railway
Company’s employees; they never said a word of complaint to any
of them, more especially to require from them the cutting of the
train =6 as to give free access to vehieles and passers-by on St
Ferdinand Street.

They seem 1o rely on the old Railway Aet which did not pro-
vide for “wilful™ obstruction in order to constitute a violation
of Artiele 394,

To sum up, the company which is being sued without any one
of its employees being made party to the eases, has never been
put en demenre to shew whether or not they did wish to obstruet
the said street, as it is charged in the complaint

It was proved, and it is well known, that on both sides of
the railway of the appellant  crossing St Ferdinand  Street,
there is a gate under the guidance of an employee of the Grand
Trunk, whose duty it is to lower the same when a train is ap-
proaching the crossing, and raise it as soon as the train has passed
No proof was adduced that the gatekeeper had been delinguent
in his duty. .

Did the witnesses for the proseeution prove the charge against
the appellant? - Three or four witnesses were heard on hehalf of
the Crown.  They all swore that there had been a elosing of the
gates for more than nine, twelve, cighteen, twenty or thirty-two
minutes.  None of them proved that any special ear or engine of
the appellant was allowed to stand across 8t Ferdinand Street
more than five minutes at a time.  On being eross-examined by
Mr. Beckett for the appellant, all the witnesses admitted that they
had based their caleulations of the five minutes from the time of
the lowering of the gates up to their heing raised

There is no evidence to show that during the period of the
closure of the gates there was any ear at o standstill across the
road; that there was not a continuously passing train, or that the
gatekeeper was not too negligent to raise up the gates promptly
after the passage of each train, but was waiting to raise the same
until some following train had passed; or, in o word, that the
gatekeeper had not taken upon himself to do his duty in a
leisurely way.

There is an offence under Article 394 of the Railway Aet of
Canada for wilful allowance of a car on a street during more than
five minutes at a time, but there is no offence under the prese..
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law for obstrueting a public street erossing a highway, by means
of gates not properly handled.

After having read carefully the evidence 1 have come to the
conclusion that there may have been in the eases presumption to
some extent, of violation by the appellant of the Railway Aect,
but that there is no elear conclusive evidence of the same.

Now, have the company, if they have allowed any of their
cars to stand across 8t. Ferdinand Street on the dates in question
more than five minutes at a time, done it “wilfully”?  This is
a very important question which the Court has also to decide.

As we have said, the would-be guilty of violating the law, that
is, the enginemen and conductors, and the trainmen in charge of
the Grand Trunk trains on the dates in question, could have been
prosecuted with the appellant, but they are not before the Court
The company alone has been prosecuted, but the company has had
promulgated a rule subjecting to suspension and dismissal from
service any employee blocking 8t. Ferdinand Street erossing with
its cars.

The enginemen and conductors in question could have been
made very easily wilful transgressors of the law, by being called
upon to cut up their train so as to clear the street, and by their
refusal to do so, but we have no such proof.

It was up to the proseeution to bring evidence of “wilful”
obstruetion.  What does the word “wilful” mean? It means
“designed,”” “intentional” or “malicious,” even when it is used
in a penal statute; it conveys always the idea that the person act-
ing wilfully does so, through an act of his volition, knowing what
he wants to do is against the law, but doing it just the same, with-
out exeuse, acting as a free agent.

Such is the definition that I find in most of the legal dietion-
aries, especially in those of Bouvier, Stroud and Black. But if
this is the definition of the word “wilful” which was not added
by the Aet, 3 Edward V11, chapter 58, as it was contended, there
is surely no proof of a violation of the amended article 394 of the
Railway Aet of Canada on behalf of the appellant, as the Crown
alleges,

Upon the whole T am of the opinion that the charges as brought
against the appellant have not been proven and I do maintain the
appeals and quash the convietions,

Convictions quashed.
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TYRRELL v. MURPHY.

Ontario Supreme Court (Appellate Division), Mualock, Cu Ee. Riddell
Nutherland, and Leiteh, JJJ,  December 23, 19

Lo Biees axp Nores (8§ HED—79) TRANSFER WITHOUT INDORSEMENT— Dy
SEPARATE INSTRUMENT—ORDER FOR PAYMENT—\ ALIDITY
A written order from the payee directing the maker of a promissory
note to pay the amount due thereon to a thivd person, operates as an
assignment, and not merely as an order which is revoked by the death
of the signer,
[Harding v. Havding, 17 QB.D, 442, Farquhar v, City of Toronto
12 Gr. I87, and Bank of British North Awerviea v, Gibson, 21 O.R. 613
referred to,]
Bires axn Nores (8 VA 1T—1120) —RIGHTS AND LIABILITIES OF TRANS
FEREE—TRANSFER WITHOUT INDORSEAENT-—ACTION BY TRANSFERK)
If the payee of a promissory note in writing direets the maker to
pay the amount due thereon to a thivd person, the latter, although not
an endorsee of the note, becomes the beneticial owner of the money din
thereon, and is entitled to hold the note against all the world: and
the absence of an endorsement is no bar to his right to recover the
consideration: sinee he is in a position to deliver the note to the maker
on payment
Broes axn yores (8 1V ( 167 ) —DEFENCES—\WANT OR FAILURE OF CON
SIDERATION FOR TRANSFER CF NOTE—RIGHT OF MAKER TO QUENTION
Ihe maker of a promissory note cannot set up the want of considera
tion for the assignment of a note to the person seeking to enforee it
since the former is a stranger to the transaction
[Walker v. Bradford Old Rank, 12 QB.D. 511, referred to.)]

ArpeEAL by the defendant from the judgment of WiNches-
TER, Co.C"J., in favour of the plaintiff, in an action in the
County Court of the County of York, brought to recover the
amount due upon three promissory notes made by the defen
dant, each payable to the order of Catherine Murphy. The
votes were not endorsed by the payee in the usual way; and

the plaintift ¢laimed title to the notes and the moneys payable

thercon by virtue of certain documents set out below, and the
delivery of the documents and notes to her

The appeal was dismissed.

J. M. Ferguson, for the defendant, appellant
R. U, McPherson, for the plaintiff. respondent.

December 23, Munock, CLJ.EX.:—This action is brought
to recover from the defendant certain moneys owing hy the
defendant and represented by three promissory notes made by

him, payable each to the order of Catherine Murphy.

Statewent

Mulock, (.J.
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The learned Judge found in favour of the plaintiff, and
from such judgment the defendant appeals.

The plaintiff elaims title to the moneys and notes by virtue
of three written doecuments, the first two signed by Catherine
Murphy, and. the last one by Maria Christie, and worded as
follows :

First :

L$575.00, “Croyden, Mareh 13, 1906
““James Murphy.

“Sire—Will you kindly pay to my sister Maria Christie
the amount of your notes made the 27th January, 1906, nine
teen hundred and six, and oblige

“Catherine Murphf.™

Necond :

“Camden, May 2, 1908

“James and Thomas Murphy please pay to my sister Maria
Christie the full amount of all notes and accounts you owe me,

and oblige
“Catherine Murphy.”

Thivd :
“Toronto, June 17th, 1912
SWiAll my brothers James, Patrick, and Thomas Murphy
please pay to my niece Cassic Tyrrell the full amount of all
their notes in my possession, and oblige
““Maria Christie.”’

Catherine Murphy died in 1910, having first made her will,
whereby she appointed Maria Christie her sole exeeutrix, and
the plaintifi’ relies on this will, if necessary, as vesting in Maria
Christie the right to the notes and moneys represented by them
and formerly owing to Catherine Murphy. Maria Christie
died in December, 1912, and about ten days hefore her death
delivered to the plaintiff the three documents above set forth,
and also the three notes sued on, and at the same time informed
her to the effect that the notes and moneys in question were
given to her for her own use absolutely. Mrs, Christic was
childless, and the plaintiff, who was her niece, had lived with
her from early childhood.
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At the trial, the defendant’s counsel, in writing, admitted,
““for the purpose of this action, that each of the said notes was
made by the defendant for good consideration, and that noth
ing had been paid on the said notes or any of them. The above
is not be taken as an admission or acknowledgment of lia
bility to the plaintiff or to any other party or person whom
soever.”’

For the defendant it was contended that these documents
were not assignments of the moneys owing on the notes, but
merely orders, and that each was revoked by the death of its
signer.,  Numerous authorities shew that such documents are
interpreted as assignments; for example, in Harding v. Hard
ing, 17 Q.B.D. H2, the trustees under a will rendered to a
legatee a statement shewing the balanee owing to him, and the
legatee sent it to his danghter, accompanied by a written doen
ment signed by him, in the following words: **I hereby instruct
the trustees in power to pay to my daughter, Laura Harding,
the balance shewn in the above statement.” It was held that
this document was a valid assignment of the amount admitted
as owing to him, and that the daughter, in the action brought
by her against the trustees, was entitled to recover the amount

In Farquhar v. City of Toronto, 12 Gr.

being indebted to one Storey in a sum exceeding $200, the

), the defendants

latter gave to the plaintiff a written order in the following

words:

CH1TR.O0 “Toronto, August 5, 1864

“To Mr. MeCord, Chamberlain of the Corporation of the City
of Toronto:

“Pay Mr. James Farquhar the sum of one hundred and
seventy-eight dollars and five cents, due from me to him, on
acconnt of work done at registrar’s office, on Court street

““Richard Storey."’

The defendants refused to accept the order. It was held
by Spragge, V.-C., that this document was an equitable assign-
ment pro tanlo of the debt due by the defendants to Storey.

In Bank of British North Amervica v. Gibson, 21 O.R. 613,
the contractor for building a chureh, heing indebted to J.
Dodd & Son, gave them an order on the defendants in the
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following words: “*Pay 10 the order of J. €. Dodd & Son the
sum of $306 out of certificate of money due me on the first of
June, for material furnished to above church.  Wm, Seott &
Son. " Held, that this was a good equitable assignment.

It s unnecessary to multiply authorities in support of the
plaintifi’s contention that, under the documents in question.
the plaintiff heeame the beneficial owner of the moneys owing
by James Murphy and represented by the said three notes, and
as such owner is entitled to maintain this action to recover the
same,

The defendant’s counse! having admitted that the notes
were given for good consideration, the plaintiff, although, not

being an endorsee of the notes and being a volunteer, unable

to compel endorsement, is  yet entitled to hold them as

against all the world, and, therefore, is in a position to deliver
them to the maker.  Thus, the absenee of endorsement s
no bar to her right to recover the consideration,

The defendant pleads want of consideration from the plain
tiff, hut he is a stranger to the assignment, and cannot set up
want of consideration: Waller v Bradford Old Bank, 12 Q.1
D. 511

IFor the foregoing reasons, | am of opinion that, by reason
of the assignments in question, the plaintift is entitled to main
tain this action and to retain the judgment given her in the
Court helow, she delivering up the notes to the defendant
Sueh a provision should be inserted in the order; and, subjeet

to that modification, the appeal should be dismissed with costs

Rivopra, The defendant, James Murphy, had  three
sisters, Bridget Tyrreell, Catherine Murphy, and Maria Christie:
on the 26th Janunary, 1906, he made three notes, payable to
Catherine Murphy or order, twelve months after date: one for
F200 and interest at six per cent;oa second Tor #200 and inter
est at six per cent, tll paid: and the third for $175 and inter
est at six per eento: all made for good consideration: and noth
ing has heen paid on any of them.  Catherine Murphy on the
3t Mareh, 1906, gave the following to her sister Mrs

Christie




18 DLR. Tyrrenr v. MUkemy

“Croyvden, Mareh 13, 1906
“Jdames Murphy

H8ir—Will you Kkindly pay my sister Maria Christie the
amount of your notes made the 27th January, 1906, nineteen
hundred and six, and oblige

“Catherine Murphy

So far as appears, this was not communicated to the defen
dant. On the 30th August, 1898, Catherine Murphy made a
will wherehy she made Mrs. Christie exeentrix and  direeted
her to colleet all the notes and book-accounts she had against
her brother, the defendant, and others named, and *pay all
my funeral expenses and lawful debts which amounts to five
hundred dollars T owe herself Maria Christie and  divide the
remainder equally hetween herself and my sister Bridget, wife of
John Tyrrell

It is plain that Mes. Christic in December, 1910, after the
death of Catherine Murphy, had the vight to  reccive the
amount of these notes guacumague via: and (subject to a pos
sihle right of her sister Pridget) to possess the procesds abso
lutely,  With Mes, Christie lived, practically all the time from
the age of three yvears, Cassie Tyrerell, a teacher, danghter of
Bridget Tyrereell, and now Cassie Henwood, the plaintif?’ A
Mes. Christie’s ehildren died in infaney, and she treated her
nicee always as a danghter The elder lady had been ailing
told the

from about Easter, 1912, and on the 17th June s
plaintilf to get some papers she had o her trank, The follow
iy took place, according to the plaintift cand she is not con
tradieted
I wot them for her, and she instroeted me to weite out that

order, that she wished me to have the notes and orders that
she had, 1 owrote that order out and she signed it and gave
me that order and the other orders and the notes

Q0 What notes are you referving to now \. Notes from
James Murphy, from Pateick Murphy, and from Thomas Mur
phy

Q. Were they the notes that ave put in here? A Yes, si

Q
Q. These three notes you are veferrving to, exhibit 2, thes
are the notes of James Murphy you vefer to, and you say Maria

Christie gave you these and this order, exhibit 3 A Yes
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Ovder dated the 17th June, 1912, put in, marked exhibit
Lo The order reads thus: **Will my brothers James, Patrick,
and Thomas Murphy please pay to my niece Cassie Tyrrell the
full amount of all their notes in my possession, and oblige’’
(signed) * Maria Christie,”

The witness continues

“She told me she wanted me to have them for myself, and
she wanted me to have every eent of it myself, and she said she
knew I would not let any one belonging to me need for anything
if 1 had it

Q0 You say that the notes, exhibit 2, and this order, ex
hibit 3, were given to you and other orders.  What other orders
do you mean? A An order from Catherine Murphy.”’

This is the order already set out, signed by Catherine Mur-
phy in Mareh, 1906

Mrs. Christie, at the smme time, gave the plaintiftt another
order signed by Catherine Murphy, as follows:

“Camden, May 2, 1908
dames and Thomas Murphy please pay to my sister Maria
Christie the full amount of all notes and accounts yon owe me,
and oblige
‘Catherine Murphy.™

“She told me it was mine after she had given it to me.  She
says, “Now this is yours: he carveful of it," "’

Mes. Christie died a few days afterward, on the 26th June,
1912

There is no dispute that, after the death, the plaintiff gave
proper notice of the assignments.

An action was bronght in the County Court of the County
of York, resulting in a judgment for the plaintiff for the full
amount of the notes, with interest and costs

The defendant now appeals

The main defenee is based upon the proposition that the
documents under which the plaintiff elaims are not assignments,
but simply orders to colleet the money for her who gave the

evoked by death,

and that they were

order,

This, in my view, is untenable—that doenments worded as

these arve, are assignments is, | think, well-established.  The
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general proposition is that “‘no pariienlar form of assignment
18 required  Cexeept where a speeial form is required hy stat
ute A direetion or order by the ereditor to the debtor to pay
the assignee is sufficient . Halshury's Laws of England, vol
fop. 371 see. TS50 In no small number of cases, sueh a form
as these has been held an assignment

Bank of British North Amervica v, Gibson, 21 O.R. 613 ** Pay
to the order of D. the sum of #306 out of certificate of money
due me Er p. South (18180, 3 Swanst. 392 Please
pay Messes. G & F. Alderson or order £417.6 as part of the
amount due to me for plumbers’ work.”  Jones v. Farrell
(1857), 1 Dei. & J. 208: ““We desire yon to aceept this order
upon you for the sum of £1,000, and pay J. B, & Co. that sum
or any less sum which may from time to time he owing hy von
to us." Tuove Showard, [1893] 3 Ch, 502: “Please pay the
income arising from the investments to Mr, 1. V. L

whose receipt, together with this authority, shall I

your discharge for the same.””  Brice v. Banwister (1878 }
Q.B.D. 569 I do hereby order, authorise and request vou
to pay to Mr. W. B, solicitor, Bridgewater, the sum of £100
out of moneys due or to become due from you to me '

In Buck v. Robson (1878 QB 686, 639, 690, it was
said that Brice v. Banwister was a deeision that such a document
was not an order, bhut ““an absolute assignment of the aceru
ing debt,” and this was added (p. 691 The importane
of the judgment arvises from its appearing that an order from
a ereditor to his debtor to pay to a third party was treated hy
the Court of Appeal as an assignment, and not as an order
for the payment of money.” Er p. Shellard (1873)) LR, 17
Eq. 109, was considered overraled by Brice v. Bannister,

Jdessel, MUR., also points out the effect of Brice v. Bannister
n Fisher v. Caleert (1879, 27 W.R. 301

\ comparatively late case is Harding v. Harding (1856

17 Q.B.D. 442, in which the wording was I hereby instriet
the trustees to pay to my danghter, LTI, the hal
ance shewn in the above statement and this was

held a valid assignment

The documents heing assignments, it is of no eonsequene
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that notice was not given till after the death of the assignor.
Malins, V.-C., in In re Russell's Policy Trusts (1872), L.R.
15 Eq. 26, at p. 29, says: “The principle is, that notice

S
t
remains in his possession.”” e is, however, speaking of a
different set of facts.  But Walker v. Bradford Old Bank, 12
QB.D. 511, seems in point. That was the case of an assign-

sufficient if it is given to the party having the fund whilst

ment of a chose in action under the Judicature Aet: it was
said to be voluntary, and notice was not given until after the
death of the assignor. It was held by a Divisional Court that
(1) the debtor, heing o third party, could not set up that the
assignment was voluntary, and (2) notice after the death of
the assignor was sufficient.  That decision seems to me to dis-
pose of the case.

I think the appeal should be dismissed with costs.

I have not attempted to draw a distinetion (wholly imma-

terial in the present case) between equitable assignments and

assignments under the Judieature Aet —and I have paid no
attention to such cases as Farquhar v. City of Toronto, 12 Gr.
186, in which the amount assigned was intended to pay a debt

due from assignor to assignee,

SUTHERLAND, J.: 1 agree that, upon the authorities cited
and applicable, the documents in question must he construed
as assigning the moneys which are the matter of controversy
to the plaintiff, and that, therefore, she is entitled to maintain
this action

I agree that the appeal should he dismissed with eosts

Lerren, J., agreed with Rivoeo,

Appeal dismissed
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MYERS v. TORONTO R. CO.

Outario Suprewe Court  (Appellate Division) . Mulock, Col Ee., Riddell
Nutherland, and Leitehy Jd. December 20, 1913,

1 STREET RAILWAYS (8 1T O 47 ) —PERSON CROSSING TRACK—RELIANCE 0N
HELES —PROPER SPEED AND OPERATION
Where the plaintill, abont to eross a street railway track, sees the
car moving at sueh a distanee away that he thinks it safe to venture
aeross 1 short distance he has to go. he has the right to assume
sueh safety and that the ear is being operated properly wnd not at an
eneessive rate of speed

| Woers v Turonto R Co, 10 DR T34, reversed. |

20OSIREET RAIWAYS (8 LT C— 4T )= PERSON  CROSSING TRACK = NCOPE OF
CNTOP. LOOK AND LISTEN DOCTRING

Where a person on foot is abont to evoss o street railway track
mee and having reasonably formed
the opinion that it is <o eross the track becanse an approaching
car is at such o distanee that, if operated in o usual and proper man
ner, the pedestrian can safely eross: the trial Judge is in ervor, if he
states the law nor continue looking
and keeping the car in mt to any right of
FeCOVery,

[ Muers . Toronto R Col 10 DL T34, reversed. |

Laving taken the precantion to

a duty to ook a

BONEW THIAL (S TT—9) - For ERROES OF COURT-—INSUFFICTENCY OF ISSUES
SUBMITTED— NEGLIGENCE,

In an action for damages for injuries sustained by the plaintifh by
being struck by the defendant’s street car while the plaintifl on foot
was erossing the track, i upon the taets o the plaintil’s conduet
may not have been neghigent, and by the defendant may have heen
guilty of ence which oceas the aceident. the omission at
the trial to pass inoa satisfactory way upon these issues is ground foy

@ new trial
| Mpers v Toronto R Co 10 DR T34, reversed. |

Arrear by the plaintift from the judgment of Mpriros, J.,
10 DULLR. 754, 4 OOW.N, 1120, dismissing the action, which was

tricd hefore him without a jury, and was brought to recover

damages for injuries sustained hy the plaintiff by heing stroek
by a car of the defendants, while she was attempting to cross
Queen street, in the eity of Toronto, on foot, hy reason. as she
alleged, of the negligenee of the defendants’ motorman.

The appeal was allowed and new treial granted.
W E. Rancy, KO for the appellant.

DL MeCarthy, K.CL for the defendants, the vespondents,

Sernerrasn, o Appeal from the judgment of Middleton,

Jowho tried the case without a jury. and found the plaintiff

Statement
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guilty of negligence which was the proximate cause of the acel
dent, and dismissed her action, wherein she had elaimed damages
m consequence of injuries sustained, as she alleged, owing to the
negligence of the defendants.

The facts arve set out in the judgment with sufficient fulness
for reference purposes. 1 quote from the judgment: *“When
one ventures to eross in front of a moving car, rapidly approach-
ing as this was, I think it is incumbent on the person to keep
the car in sight, and not to trast blindly to the opinion formed
on leaving the sidewalk that there is ample time to eross. If
the plaintift had exercised any kind of eare, she could readily
have escaped the disaster which overtook her.”

In view of the definite finding of contributory negligence,
and that it was the proximate cause of the accident, one is
disposed at first blush to think the appeal a difficult one for the
appellant to maintain, - A carveful perusal, however, of the por-
tion of the

arned trial Judge’s opinion just quoted leads one
to ask one’s self the question—has he not too broadly and gen
erally stated the law as to the duty of a pedestrian under cir
cumstances such as arve diselosed in the evidence in this case?

The appellant complains also that the learned Judge, in
coming to his conclusions as to the facts, misconeeived. and
henee inadvertently misstated, in part, the evidence, and in
consequence deduced therefrom an unwarranted conelusion

The plaintift’s evidence, in so far as it affects the finding of
fact abous to be referred to, is as lfollows

Q. You looked west, and what did you see? A. There was a
car about Dunecan street, west of Dunean street

Q. Could you see whether it was moving or standing still?
AL T knew it was moving because 1 saw the lights between

Q. You looked west, and then you say you went across?
AL I walked across: the ear heing a block and a half away, | was
not anxious, | was standing on the track to look, and there
was two tracks, and 1 walked to go across

Q. You did see some things, did you, when you had looked
to the west and you had seen the ear west of Dunean street? A
Yes, for the lights were between those

Q. Then you said | ou thought you had plenty of time? A
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I never hesitated at all; T went rvight across: | didn’t rash, |
didn’t think it was neeessary, 1 walked carefully across the
street so far,

“Q. Do you vreeall where you were when yon saw
the car at Duncan street; whether you had stepped off the
sidewalk at that time? A 1 was on the track on the side, the
north side of the track when 1 looked.

Q. On the street? A, On the car track

Q. On the north car track? A. Yes, on the north em
track.

Q. From the time you looked and saw the ear coming until
the time you were strack, did you ever look around youn!
A. No.

Q. I you had looked, you could, of course, have seen the

car getting closer? A\, Surely.

Q. You took it you had time to cross, and you proceeded to
eross without looking again A. Certainly

Q. There is no doubt that if, when you were on the pair of
tracks, not the pair you were struck on, but the pair of tracks
north of that, if you had looked yon eould have seen the car
coming! A, 1 looked when 1 was starting to go across.

Q. I you had looked again? A, I didn’t look the second
time, "’

This evidence the trial Judge quotes or paraphrases as fol-
lows: “*She says that she realised that the ear was getting close,
vet she thought it was far enough away to enable her to cross
safely.  Before she suecceded in getting aeross, the ear had
struek her.  She did not hurry, beeause she thought the car was
so far away that she would be safe.  She did not look a second
time, a8 she did not think that there was any oceasion to do so.”’

There is no statement by her that she realised that the ear
was getting close,  All she says is that ““she saw the ear about
Dunean street, and it was moving.””  Duncan street is about
W0 feet west of Simeoe street, and the aceident ocenrred a
little to the east of the latter street, on Queen street.  The proper
iference, as it seems to me, to be drawn from her evidenes is
not that she realised that the ear was getting close and took
the chance of erossing safely, but that, seeing the ear moving
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at such a distance away, she thought it safe to venture across
the short distance she had to go, namely, from the north track
or north side of the north track across a portion of that track,
then across the devil-strip and across the south track to the
point at which the aecident oceurred. Would this be an un-
reasonable assumption to make, if, in addition, she had the right
to assume, as | think she had, that the car was being operated
properly and not at an excessive rate of speed?

[ am of opinion that the appellant has ground to complain

of the way in which the plaintiff’s evidence has been stated by

the learned Judge and the deductions he has drawn therefrom.

But was the trial Judge warranted in stating the law to be
as he has indicated? Is it the law that it is inenmbent upon a
person, who has taken the precaution to look onee and has
reasonably formed the opinion that it is safe to eross the track,
hecause an approaching ear is at such a distanee that, if oper
ated in a usual and proper manner, she can do so, to look again
or continue looking and keep the ear in sight, or otherwise she
can I no case I'Q'l'”\"‘r”

If that is what is meant by the learned Judge, and his deei-
sion is based on that view, I am unable to agree with him. We
have had oceasion to consider the law applicable in such cases
recently in Ramsay v. Toronto BR.W. Co, 17 D.LR. 220, 30 O
LR 127, in which we were referred by counsel to Grand Trunl
RW. Co. v. Mcdlpine, 13 D.LR, 618, [1913] A, N3N

20 Times LR, 679, at p. 680, as laying down the law that a per

son was hound to look hefore erossing a railway track, and that
failure to do so was per se negligence.  The case, however, when
closely read, does not so decide, and what was said therein
which wight lend colour to the contention was said for an en
tirely different purposc.  What we in the Famsay ease con
sidered to be the rule is stated therein as follows: ““The duty of
a person about to cross a railway track is not to be guilty of
negligenee, which is another way of saying that he must exer
cise reasonable carve.  In each case what is reasonable eare is
a question of fact to be decided by the jury, according to the
facts of the case.”’

The ease of Toronto R.W. Co. v. Gosnell, 24 S.C.R 582,
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cides that ““the driver of a eart struck by a car in erossing a
track is not guilty of contributory negligence hecause he did not
look to see if a car was approaching if, in fact, it was far enongh
away to enable him to eross if it had been proceeding moderately
and prudently.  He ean be in no worse position than if he had

looked and seen that there was time to eross.”’

In the present case, the plaintiftt did look, and concluded

from the distanee the car appeared to be from her that she could

cross in safety.  She had a right to assume that the car was

being operated at a proper and moderate rate of speed, and

Ther

ants” negligene

prudently is no finding as to this, nor as to the defend

Upon the facts, her conduet may not have been negligent,
and the defendants may have been guilty of negligenee which

oceasioned the aceident.  These issues do not appear to me to

have been passed upon in a satisfactory way

I think that the plaintiff has reasonable grounds for seeking,

and is entitled to, a new trial.  The costs of the former trial and

of this appeal may well abide the event

Murock, CulEx, and Lerrcn, J., agreed

Rivper, J This case has given me a great deal of trouble;

while T eannot say that T am entirvely satisfied with the conclu

sion arrived at by the other members of the Court, I have not

such strong convietion the other way that I should dissent

especially when the rvelief granted is a new trial

If the learned trial Judge intended to lay it down as a gen

eral rule of law that “*when one ventures to cross in front of

a moving ear, vapidly approaching it is incumbent on
the person to keep the car in sight I am elear that he
would be wrong, and that no finding based upon that view of
the law

could be allowed to stand.  But is this statement any

more than an answer of a jury would be to a question, **What
should the plaintiff have done which she didu’t d The
answer being, **She should have kept the car in sight.”” And,

if a jury should find an omission to do so, contributory negli

MyERrs
0.
I'oroNTO
RAV, Co

Sathesland, 1




Ho

ONT.
8.0
\IYERS
L
I'oroNTO

. Co

Ridden, 1,

CAN.
s.C.

1914

Ntatement

Fitzpatrick, C.J,

DosiNion Law Reprorrs 18 D.LR.

genee, would the Court set it aside? 1 think not. The matter
has, however, heen left in some doubt, and I give a grudging
assent to an order for a new trial, with costs of the former trial
and appeal to abide the event,

Order for a new trial.

REX v. MINCHIN

Nuprowe Comt ol Canada, Sie Chavles Fitcpateick, Idington, Duff, Anglin
awd Boodewr, S0 Warch 23, 1914

| Arreat §VIHE M- S50 WHAT ERROES  WARRANT  REAERSAL
OTHERWISE PROVED— N0 SUBSTANTIAL WRONG

Facrs

Upon a eriminal appeal by way of appeal upon a cas
ting up misdivection and improper reception of evidence, the provision
of see, 1019 of the Code is applied and the convietion stands where
tay the elearly competent evidenee of the case

reserved set

N osupported
the finding of guilt, and (b)) the appellate conrt is unable to say that

omething not aceording to law was e at the trial or some mis
direction given™ whereby “some substantial wrong

WwoniseRrriage was
oceasioned on the trial”

[Rew v Winehing 15 DR, 792, allivied
WIENCE (E NTTTwsvS CRIMINAL CASE Heervancy INcibeNt
ALY PROVING ANOTHER CRIME ~EFFECT 0N ADMISSHILITY

In a eriminal trial where evidenee of cortain facts is direetly re

levant to the dssue joined, the cirenmstance that such facts incidentally
shew that the acensed

been guilty of another evime does not ren
der sneh evidenee inadmissible

Rea o Winehing 13 DL 792, aflivmed

Aveeal from the judgment of Alberta Supreme Court,
Vo Minchin, 15 DULR 792, affirming the convietion, Beek, J.,
senting

The appeal was dismissed

das. Short, K.CLoand Lo FoClarry, K.CL Deputy

General, for the Crown

Attorney
BB Bewnett, K., for defendant, appellant

Frezearwies, (.l I would dismiss this appeal

lmixaron, o The appellant is a prisoner convieted of hav-
ing stolen $5.000 from the eity of Calgary whilst acting as as

sistant treasurver of the eity.  The appeal comes hefore us hy

way of appeal upon a case reserved Tor the decision of the Ap
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pellate Court of Alberta. One of the learned Judges of that
Court dissented from the conelusion veached by that Court to
dismiss the appeal.  He dissented upon the ground that the
prisoner’s bank-hook should not have heen admitted in evidenes
or, alter its admission, that the prisoner’s counsel having elic

ed from the bank’s officers, and the prisoner in giving evidene
relative to an item of the deposit by the prisoner of $5,000, 4n
explanation which shewed, it aceepted, that the said item could
have no conneetion with the sum alleged to have been stolen
and no explimation: having heen insisted upon by the Crown
ofticer during the treial rvelative to the remaining items of e
posit in the bank-book. it ought not to have heen used further
as evidence against the prisoner; especially in view of a eirenm
stunee which took place in the course of the hank officer’s ex
amination by the prisoner’s counsel.  The ciremmstanee so
lied upon was that having elicited the explanation in question

prisoner’s counsel had dropped the remark, as tollows I'his

is the only item, | otake ity in this sheet that we are interested
inoat all

There is nothing in the case to indicate that this remark was
addressed to the Court, or so as to call the attention of the
Crown officer or the Court to the purpose of insisting that, un
less an mtimation to the contrary came rom the Court or Crown
officer, both would be expeeted to be hound by sueh exeuse and
to treat the remaining part of the aceount as if not in evidence
No further examination took place relative to the rest of pri
soner’s hank account then in evidene

The learned trial Judge, during his charvge to the jury, ad
verted to this bank account and pointed ont that the item of
£3,000 had been satisfactorily explained.  He then proeeeded
to tell the jury that, exeluding the 5,000 item and items of
discount, there remained on the deposit side of the account
extending over a period of five months and a half, items which
in the aggregate formed a total sum of 329757, and if the

prisoner’s salary during the time over which the account ex

tended was deducted, the balanee would only he the

$2.230.57

stm ol

% ¢ by
14 )
Rex

Mixcu 5

#
-




342

CAN.
.

1914

REX
LN
MINeHIN,

Idington, J,

Dominion Law Reports, [18 D.LR.

He then pointed out to the jury that there was no evidence
of that having any relation to the inquiry. Ie used the fol-
lowing language in dismissing that subjeet from his further
consideration :

It is suggested to you by the Crown that these apparvently large de
posits afford some evidence of the fact that Minchin was getting money
elsewhere than from his salary and. of course, that is so.

He did not get all this money from his salary.  We have no explana
tion of any of these items except the five thousand dollars,  We have no

evid

to shew that any of these deposits whieh form the total that 1
have given you came from the city.  We have the bald faet, unexjlained,
and therefore not to be dealt with in the light of evidence, that this con
siderable sum was deposited to his eredit in the bank hetween these dates,

He had previously, in emphatie language, told the jury that
the question of who made the alteration in the books and docu-
ments was the turning point of the case. and spoke as fol-
lows:
Then the Crown goes further and claims that the alterations made in
the voucher for this sum, exhibit 4, the alteration in the petty eash book,

and the general cash book, were made by Minchin, and. to my mind, that

. of course

is the turning point in the case. In my judgment, at any
you gentlemen may think diferently. the hand that made those alterations
was the hand of the man that stole the money. The alterations were un
doubtedly made either for the purpose of concealing a crime, or of making
possible the commission of one, and no person but him who contemplated
the crime or had committed it, wounld I

the slightest interest in making
these alterations, so that, if you can see from all the evidence that has been
given that these alterations were made by Minchin, in my judgment at
any rate, you have gone a very long distance towards establishing his
guilt for the erime with which the Cr

wn charges him,  This fact has
been appreciated by counsel for the Crown, as well as by counsel for the
prisoner, and a great deal of time and attention has been devoted, and
very properly too, to the question of these alterations.
[ cannot conceive how the bank-hook could have been ex-
cluded from being put in evidence. Indeed, the Crown officer
would have failed to discharge his duty had he omitted to in-
vestigate the prisoner’s hank account and to endeavour to shew

therefrom some trs

¢ of the stolen money. And if it had come
to his knowledge that there had been a deposit of $5,000, the
exaet amount in question, his omission to produce it might have
led to disagreeable reflections. 1, therefore, see no ground of
complaint in the admission of the bank-book. [ can coneeive
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of a Crown officer making the mistake of using unfairly the ve- CAN.
sults of such an investigation, but we have no evidenee of suel’ \I:
having transpired in this case. | can havdly imagine any coun- 1914
sel for prisoner, it there had been such unfair use of the evid- Rex

”,

ence in question, sitting in silence and not using his privilege Wixcath.

and discharging his duty to his elient by proper objection, and
remonstrance if persisted in.  We have nothing of the kind in
this case, and the only fair conclusion is that nothing improper

Idington, J,

or unfair took place. Nay, more. We have the learned trial
Judge’s charge in full and no indication therein that hnproper
use had been made of the evidence.

And his charge certainly makes it clear that there was no
evidence of what these items might rest upouv or whenee the
money eame,  There is no intimation that the prisoner was to
explain or that his failure to explain furnished any evidence
against him. It could, I respeetfully submit, only be in such
case that the reasons assigned by the learned Judge in the sup-
port of his dissenting opinion could have any force. The case
he relies upon does not carry the law further.  The bare fact
that the prisoner had money in the bank during the period in
question, in itself was quite admissible, just as much as if he
had put it in his pocket, but it would earry no substantial weight
with the jury unless conneeted in some way with the abstraction
of money alleged to have been stolen.  Such, 1 take it, is all that
can fairly be said of the c¢harge in this regard. There was no
objection made to it, which I eertainly think would have been
made had the remarks of the learned trial Judge been felt by
counsel to have borne unfairly on his client.

Indeed, to my mind, it was obviously impossible for a pru-
dent Crown officer to have relied upon such an account in way
of putting any stress thereupon. His doing so, or even without
his doing so, the situation was such as to have enabled prisoner’s
counsel to have suggested with most telling effeet the facet that
the Crown had been driven to investigate the bank account of a
man previously of good character and presumably innocent, and
had utterly failed to find the half of $5,000,

It was the theft of $5,000, and nothing more or less, that
was being investigated. The whole burden of the proof to sup-
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CAN. port the charge rested upon the prisoner’s having made the al-
S terations in the cash-hook and other books and documents, which
1914 demonstrated the ease for the Crown.  Without that there was

Tex no case and no possible chanee of the prisoner’s convietion, |
»

for days in the trial

venture to think that everyone en

\ll\{"l!l\

- must have been deeply impressed with this view of what they

st were about. I the jury had found the evidenee given for the
Crown on that feature of the case to he rveliable, it was, under
the very remarkable cirenmstances of quite undisputed faets, as
complete and erushing as one ean conecive of,

As so well pointed out by the learned trial Judge in his
charge, which T may say was eminently fair, it is not conceiy
able that anyone else who alone or in conjuncetion with others
by any possibility could have stolen the money should have
thought of making these alterations, mueh less of simulating the
handwriting of the prisoner,

Our jurisdietion may, as | have intimated in the case of
Eberts v, The King, 7 DR, 538, 47 Can, S.C.R. 1, be confined

to the ground taken by a dissenting Judge or minority in the

appellate Court hearing an appeal on o reserved case. We have
never acted upon this, but have given every reasonable latitude
to the counsel for a man convieted to go fully into all that he
conceives is possible ground of complaint. It enables the ground
taken, if properly so confined, to be illuminated by the whole
conduet of the trial. It is at least fair, and, perhaps, essentially
necessary inomany cases, to adopt that course in order that we
may corveetly appreciate and apply see. 1019 of the Criminal
Code, which limits our jurisdiction to set aside a convietion, hy
enacting, as follows :—

1019, No convie

on shall be set aside nor any new trial direet

thongh it appears that some evidenee was imprope

Iy admitted or rejo
or that something not aceording to law was done at the trial or some mis
divection given, unless in the opinion of the Court of Appeal, some sub
stantinl wrong or misearris

weowas thereby oceasioned on the trial:

save in regard to impreper disallowanee of any ehallenge,
There was no substantial wrong or miscarriage occasioned

on this trial by anything now complained of. There was no con-

vietion sought or got by merely compiring the balanee at one
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e of the aceount with that at the other demonstrating a e
ficieney.  There was no convietion of one offenee upon or hy evi
denee which, in truth and substanee, constituted another offenee
There was a conviction ot by tracing the conduet of the acensed
in his endeavour to hide or escape from the detection of his
erime as alleged. i his devious path for that purpose, inelud
ing his evidenee in denial of his alteration of the hooks and doen
ments, he may have committed other erimes which, possibly, in
the minds of the jurors were given that weight they were en
titled to attach to sueh cireumstances on their view ol the case
ceainst hine 1 see no reason for disturhing the verdiet or set
ting aside the convietion and, therefore, think the appeal must

he disimissed
Duewer, Joagreed that the appeal should be dismissed

ANGLIN, o =There was abundant evidenee upon which the
Juey might find the aceused guilty of the offence eharged against
him.  But for the falsification of o debit entry to the extent of
$5.000, the hooks of the wmunieipal corporation, including one in
witich the entries were made by the defendant personally, would
have shewn that there should have heen $5,000 more money in
the hands of the municipal treasurer in November, 1911, than
he actually had. A balancing of the cash in hand with the
amount shewn by the hooks, which took place in the month of
June, when the defendant was leaving for a holiday, and again
in the month of November, when he resigned his office, made it
abundantly elear that the defaleation had taken place in the in
terval, the alterations in the hooks and in a voueher having heen
made before the latter date. The evidene

established that the
moneys taken in by the assistants of the acensed were, cach even
ing, aceounted for and handed over to him. Although the method
in which this was done was certainly loose, there was sufficient
to justify a conclusion hy the jury that the moneys which were
taken had come to the hands of the acensed. When it was estah-
lished to their satisfaction that the falsification of the books,
which was obviously done for the purpose of coneealing the de-

faleation which had taken place, was the act of the aceused, they
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had evidence of almost irresistible cogeney that he had com-
mitted the defaleation.

Evidenee that during a defined period of less thau six months
a deficiency had occurred equal to the amount by which the ac-
cused had falsified an entry in his employer’s books at or ahout
the date at which he is charged with having embezzled this sum,
accompanied, as it was, by evidenee warranting the mference
that the money stolen had reached his hands and had been mis-
appropriated by him suffices to sustain a convietion for theft of
the entire sum (although it may have been taken in numerouns
small amounts at different times during the period covered hy
the evidenee) without proving the taking of each or any of such
several amounts.  The case may be treated as one continuous aet
of theft, although there were a number of distinet takings:
Regina v. Henwood, 22 LT.R. 486, 11 Cox (0", 526; ey, v.
Bleasdale, 2 Car. & K. 765; Regina v. Slack, LR. 7 Q.. 408,
Regina v. Balls, LLR. 1 C.C, 328, 40 L.JM.C, 1458,

Much attention was devoted by counsel for the appellant to
the eircumstance that falsification of hooks of account is in itself
a crime, and he very strongly contended that evidence of one
erime is not admissible to establish that the aceused has com-
mitted another.  Where evidence of certain faets is diveetly re-
levant to the issue joined, the eireumstance that such facts in-
cidentally shew that the aceused has been guilty of another erime
cannot render such evidence inadmissible.  Moreover, | do not
find any question of the admissibility of this evidence reserved
in the case stated.

Another objection taken on behalf of the appellant caused
me some misgiving.  In the course of the Crown case a part of
the peisoner’s bank account was put in evidence. The admis-
sion of this evidence was not objected to. It could not have been
excluded for two reasons; first, because it shewed a deposit to
the defendant’s eredit of a sum of $3,000 about the time when
the defaleation was charged: and secondly, heeause it might
have been followed by evidence shewing that the defendant had
no other legitimate souree of revenue exeept his salary, and he

would have then heen ealled upon to explain any exeess in his

monthly deposits over the amount of his salary, Upon his fail-
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ure to offer sueh an explanation under these cireumstances, the
deposits unaccounted for would be evidence against the accused
which a jury might very properly consider.

But the deposit of 5,000 was shewn to represent moneys
which came into the hands of the defendant from an entively
independent source; and the Crown Jid not adduce any evid-
ence to shew that he had no other souree of income or revenne
beyond his salary, the amount of which was proved, from which
other deposits in his bank account, in excess of his salary, might

have come.  From what transpired at the trial, it would seem

reasonably elear that counsel for the accused proceeded on the
assumption that the hank account was put in solely to shew the
$3,000 deposit.  On eross-examination of the Molson’s Bank
accountant, who produced the hank aceount, it was shewn that
the $5,000 de

had procured from the Union Bank by discounting the note of

osit on October 3rd was o loan which the acensed

Ins wife and himself.  In the course ¢l his examination of this
witness, counsel for the accused made this observation, which
in the shorthand notes appears in the fora of a question :

This is the only item, | take ity in this sheeo that we are interested in
at all?
to which no veply was made. When the acensed was called as
a witness, he gave a similar explanation of the 5,000 deposit, and
neither in ehief nor in eross-examination was his attention drawn
to any other item in the account.  Iudeed, no further attention
appears to have been paid to this bank account until some re
ference was made to it by counsel for the Crown in addressing
the jury and by the learned trial Judee in his charge,  After
telling the jury that they would have *he defendant’s bank ae-
count hefore them, the learned Judge proceeded to state that
the #5000 item had been fully eleared up. e then ealled their
attention to the amount of the accused’s salary and informed
them that, in addition to the 5,000 itew and his salary deposits
the account shewed that theve had been placed to his eredit dur

3057, and

ing the six months’ period in question a sum of $

he significantly added :

It is suggested to you by the Crown that these apparently large de
posits offer some evidence of the faet that Minchin was getting money
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He did not

elsewhere than from his salary, and, of course, that is so

1

all this money from his salary.  We have no explanation of any of thos

%y items except. the $5,000

1014

¢ Had nothing more been said, I ineline to think that | should

Rex . . .o

». have felt obliged to conclude that an unfair and improper use
MmN, prejudieial to the acensed had heen made of his hank account
% ! In the absence of evidence that he had no other source of in-

come or revenue than his salary, the deposits in his bank acceount
were entively irvelevant to the issue and afforded no evidenee
whatever which a jury should consider in determining his euilt
or innocence.  But the trial Judge continued

We have no evidenee to shew that any of these deposits, whiel form

the total that I have given you. came from the eity,  We have the bald

faet, unexplained, and thevefore not to be dealt with in the ligl foevid
enece, that this eomsiderable sum was deposited in the bank between thes
dates,

These observations coneluded the leamed Judge's reference
to the bank account.  While the ¢harge would, no doubt, have
been very much more satisfactory had the learned Judge dis-
tinetly told the jury that, without evidenee that the defendant
had not means or sources of income other than his salary, his
hank account was not relevant evidenee  that no inference could
properly be drawn from it that he had taken any moneys he

longing to the eity—that it afforded no corroboration of the

Crown case—and that, for these reasons, they should not take
it into consideration at all, 1 rather think that this was what
the learned Judge intended to convey hy the sentenee

We have no evidence to shew that any of these deposits. which formed

the total that 1 have given you, came from the city

Assuming the jury to have been composed of men of fair
intelligenee, it is unlikely that they were affected adversely to
the accused by the evidence of the amount of deposits in his
bank account. At all events, in view of the saving sentence
which T have quoted, | find myself unable to say that *‘some-
thing not according to law was done at the trial, or some mis-
direction given’ whereby ‘“‘some substantial wrong or miscar-
riage was occasioned, on the trial,” and 1 am. therefore, unable
to reach the conelusion that the convietion should he set aside

or a new trial directed: Criminal Code, see. 1019,
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Bropevr, .1 am ol opinion that this appeal should he

dismissed for the reasons given hy my hrother Anglin.

Appeal dismissed.

SANDERS v. ANDERSCN.
Vherta Suprewe Couet, Seott, Stuarct, apd Stpopcns, JJd. October 28, 1914

Lo CONTRACTS (8 | E—80)—ForMAL  REQUISITES—REALTY — IEAL ESTATE
AGENT'S COMMISSION— ALBERTA STATUTE, 19006,

Upon a elaim for o veal estate agency commission an oral agree
ment to a fised sum of money into o bank pending the adjustment
of the claim in dispute is g tdmissible to establish a previous oral
agrecment o issi in the face of the provision of Alberta

3 . Loprecluding any action by way of com
< rendered in conneetion with a realty sale unless
evideneed by writing,

mission for servi

Arrean from the judgment of Beek, ., in plaintift’s favour
on his claim for $5.000 commission on a realty sale.

The appeal was allowed.

O MeCaul, K.C., for plaintiff, respondent.

. H. Parlee, K.C., for defendant, appellant.

The judgment of the Court was delivered hy

SiMMoNs, oo This is an appeal from Mr. Justice  Beck
awarding the plaintift $5,000 for services rendered in connee
tion with a real estate sale.

The baperial Bank of Canada interpleaded as between the
claims of the parties to this issue to the s of $5.000 in the

on of the hank and an issue was directed in which the

Poss:
plaintifit: Sanders alleged and the defendant Anderson demied
that the plaintiff was entitled to a part of the purchase
paid, or to he paid, to the defendant Peter Anderson under
an agreement for sale between Anderson as vendor and Dun-
lop and Simons purchasers, and secondly whether the plaintiff
Sanders is entitled to some portion of the moneys in the hands
of the Imperial Bank of Canada (prior to the payment of $5,000
into Court in the matter of the said application). In the order
directing the interpleader issue the defendant Anderson was to

he at liberty on the trial of the issue to raise any grounds of de-
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fencee that would or might have been open to him on the trial of
an aetion by way of statement of defence to a statement of claim.

In December, 1911, the defendant Anderson left Edmonton
on a visit to California and appointed W, 1L Adams, an em-
ployee, Mr. Williams, a solicitor, and Mr. Kirkpatrick, manager
at Edmonton of the Imperial Bank of Canada, a committee to
look after his business affairs, Mr. Adams having a general power
of attorney in writing.  On January 6, 1912, Adams, as attor-
ney for Anderson, with the consent of Williams and Kirkpat
rick, gave the plaintifft Sanders an option in writing to purchase
a subdivision in Edmonton known as Connanght Heights, for
the sum of 100,000, The consideration was $500 and the pur-
chase price was payable: $25,000 on January 20, 1912, $37,500
on January 5, 1913, and $37.500 on January 5, 1914, The sum
of %500 was paid for the option to Junuary 20, 1912, and it was
on that date to be renewable until April 5, 1912, on the following
terms: Payment on January 20 of a further sum of $500, and
on February 5 of $1,000 amd on March 5 of $5.000, and all pay
ments on the option to he applied on the purchase price. On
April 4, Sanders was in Vancouver, and one Watson was acting
for him under a power of attorney in writing and it was mutu-
ally arranged that Anderson should give an agreement for sale
direet to Dunlop and Simons who held an option from Sanders
to purchase the property.

The plaintifit says that he entered into negotiations with
Adams and Williams on January 6 on behalt of Dunlop and
Simons and that Adams and Williams refused to have anything
to do with Dunlop and Simons hut suggested to him that he
take the option himself and, **that they would give the option
direct to me and I could give it to these other men if 1 guaran-
teed $2,000. I was to gnarantee that whether they paid or whe-
ther they did not. They agreed to make the price $100,000, 1
to sell at the same price, and they would give me $5,000 after
the first payment was completed.”  Adams and Williams deny
that Dunlop and Simons were mentioned when the option was
given and deny there was any agreement to pay $5.000 to the

plaintiff by way of commission or otherwis The learned trial

Judge has, it must be assumed, found as a fact that there was an
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It is admitted that the
When the

oral agreement to pay commission stat

ute bars the enforeement of this oral agreement
period aveived for the taking up of the option, April 5 heing a
holiday., the parties met at a solicitor’s office : the plaintift who
was then absent in Vancouver was represented by one Watson
who had a power of attorney in writing and hy Mr. Cormack a
solicitor

Punlop and Simons had resold and their sub-purehaser was
Messrs, MeDonald & Tighe
Tmperial Bank $185.000 heing the balance of the $25,000 instal

The

deposited in the hank with the pay

represented by who paid into the

ment of purchase price due, under the option cement

for sale was exeented an

ment pending an adjustment of certain charges against the lands

The Judgment appealed from rests upon an alleged agrecment
to the effeet that 5,000 of the $18,000 should remain in the
hank in eserow pending the adjustment of a elaim for commis
sion of $5,000 made on hehalf of the plaintiff

and Mr

tor, say the money was paid into the bank in eserow. Mr

Watson, the plaintifi”’s agent Cormack, his soliei
Cor
nack says Anderson did not object to pay some commission but
refused to pay $5,000 commission on the ground that this was
too mueh and it was then agreed that the money should he paid
The
into the

into the hank and await Mr. Sanders’ return to Edmonton

present aetion then rests upon the alleged payment

hank of the $5,000, in the meantime, hut no suggestion is made
by either Mr. Cormack or hy Watson as to how the dispute was
to he adjusted

The contention that as a result the fund became car-marked
in such a manmer as to prevent the defendant from pleading
the statute essentially rests upon an oral agreement, the effeet
of which was that the defendant admitted that the plaintift was
entitled to some part of the fund, and that this right arose out
of the defendant’s oral agreement in the first instanee to pay
the plaintiftt a commission

The statute eh. 27 Alberta, 1906, see. 1, enacts that

No action shall be bronght whereby to charge any person either by

wmis<ion or otherwise, for serviees vendered in conncetion with the sal

of any o, tnements or hereditaments, or any interest therein unless
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ALTA. the contract npon whieh recovery is songht in sueh action, or some note
- or randum thereof is in writing signed by the party ought (o Ie
"L, charged. or by his agent thereunto lawfully anthorized in writing
1914
The subsequent oral agreement to pay the money into the
SANDERS g :
v hank ean not he admissible to establish a previous oral agree

ANBERSON. Lant to pay commission, otherwise the statute would be of no

Simmons, J effeet. 1 would therefore allow the appeal with costs and costs
to the defendant at the trial

Appeal allowed

B.C. GOODACRE v. POTTER.

:‘ British Coluwbia Supreme Court, Grogory, oJf Wareh, 1911

1914 VENDOR AND PURCHASER (§ 1-—1) — Agreement for sale
Remedies of vendor Action on covenan’ and foreclosure
Concurrent remedies.] — Aetion for foreclosure of an agree-

ment for sale and for personal judgment. The endorsement on
the writ of summons elaimed the usual accounts, ete., in a fore-
closure action, and also payment of a speeifie sum, viz., an over-
due instalment of prineipal and interest to date.

Plaintift moved in chambers for an order for (1) personal
payment of the sum endorsed on writ, and (2) order nisi for
foreclosure.  The defendant had not entered an appearance

Counsel for plaintift in support of the motion referred to
Bissett v, Jones, 32 Ch. D. 635, 55 L. Ch, 648; Farrver v, Lacy,
31 Ch, D42 (CLAD, 55 Ld, Che 149, which establish the rule,
as regards mortgages, that plaintift is entitled to sueh an order.
As regards agreements of sale, counsel urged that there was no
difference in principle, the vendor being in the same position as
i mortgagee and entitled to his remedies by action on the coven-
ant as well as Foreclosure: Tytler v, Gewung, 12 DLR. 426, and
cases there referred to. [See 16 DR, 581, |

Held by Grecory, . in Chambers, that the plaintift was en
titled to the order as asked for in the summons of February 27
1914, For form of order sce Farver v. Lacy, supra. A, Camp-

bell, for plaintiff, applicant.  No one for defendant.

Motion grantcd
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JOHN DEERE PLOW CO. v. WHARTON

Judiciai Committee of the Privy Council.  Present: The Lord Chancellor

1

i

(Viscount Haldane), Lord Moulton, Lord Sumner, Sir Charles Fitz
patrvick, and Siv Joshua Willinws Novewmber, 1914
CONSTITUTIONAL 1AW (8§ 1 A—30) —CONSTRUCTION APPLICATION OF FED

ERAL CONSTITUTION TO PROVINCES—SELF EXECUTING  PF
BN.A, Act

I'he British North Ameriea Act ng founded upon a politieal agre
ment, the judieial interpretation of seetions thereof stating the dis

VISIONS

tribution of legislative power hetween the provinees and the Dominion
should be Timited to eonerete questions which arve in actual controversy

i

from time to time without entering
the Aet, the |
terpretation of seemingly conflict

upon a general interpretation ¢

wm of which shews that it was intem to leave the in

provisions to practice and judicial

ision
[Citizens v, Parsons, T AC, 109, and Attorney-General v, Colonial
Nugar Refining Co., [19014] AL, & applied.)

CONSTITUTIONAL LAW (&1 A—20 FEDERAL AND PROVINCIAL RIGHTS
CIVIL RIGHTS IN THE PROVINCE"—CONSTRUCTION oF BNAL Act
The expression “civil rights in the provinee™ as used in the con
1 North Ameriea
t with else

lirming of provincial powers in see. 92 of the Briti

Act is to be construed as exeluding cases expressly
where in sees, 91 and 92
CORPORATIONS  AND  COMPANIES §1—1)—Fraxcuises—FepErarn AN
PROVINCIAL RIGHTS 10 188UE—B.N AL Act
Ihe power of legislating with reference to the incorporation of
ompanies in Canada with other than provineial objeets belongs ex
clusively to the Parliament of Canada as o matter affeeting the “peace
order and good vernment of Canada”™ under see, 91 of the British
North Ameriea Aet

CORPORATIONS AND COMPANIES (§ T E—19) —GOVERN MENTAL REGULATION
COMPANIES WIHTH OBJECTS EXTENDING TO THE ENTIRE DoymiNioN

FEDERAL AND PROVINCIAL POWERS RGHT 10 SUE, WHENCE DERIVED,

he legislative power to regnlate trade and commerce which hy sec

91 of the British North Ameriea Aet belongs to the Dominion Parlia
ment enables the latter to preseribe to what extent the powers of trad
ing companies which it incorporates with objeets extending to the en
tire Dominion should he exercisable and what lmitations should b

placed on such powers: and seetions 5, 20, 30 and 32 of the Companies
Act (Can.) and see, 30 of the Interpretation Act, 1906 (Can,), pur
porting to enable any federal company incorporated under the Com
panies Aet of Canada to sue and be sued and to contract in the cor
porate name and establishing the place of its legal domicile and de
claring the limitations of personal liability of the shareholders are
within the legislative powers of the Parliament of Canada
CORPORATIONS  AND  comMpPaNiEs  (§1—1) CREATION FRANCHISES
GOVERNMENT REGULATION— FEDERAL COMPANY, HOW AFFECTED RY
PROVINCIAL LAW—COMPANIES  ACT 0F CANADA—B.C, CoMPANIES
Act
Ihe provisions of British Columbia Companies Aet in so far
purport to compel a trading

s they

company incorporated under the Com
throughout the whole of
i of exercising

panies Act of Canada with powers extendi
Canada to take out a provincial license as g
such corporate powers in British Columbia, and
of that provinee, arve ultva vires

[Wharton v, John Decre Plow Co., 12 DR, 422, veversed: John
Deerve Plow Co. v, Duck, 12 D.L.R, 554, reversed;
18 Can, S.C.R. 331, 15 D.L. considered. ]

suing in the courts

Companies Aet,
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(. CORPORATIONS  AND COMPANTES (8 1 A—2) —Frperat coMpaxy — How
AFFECTED 1Y PROVINCIAL LAWS OF GENERAL APPLICATION—B.N.A,

v incorporated by the Dominion with powers to trade is
not the less subject to provincial laws of general application enacted
under sec, 92 of the British North Ameriea Act.

[Union Collicry Co. v, Bryden, [1899] A.C. 580: Colonial Building

tssocn. v. Attorney-General, 9 AC, 157: Bank of Toronto v. Lawmbe,

12 AL, 575, and Citizens v, Parsons, T AC, 96, veferred to,]

Coxsoraparen appeals from  judgments of B.C. Supremc
Court, Wharton v. John Decre Plow Co., 12 DR, 422, and
John Deere Plow Co. v. Duck, 12 D.1L.R. 554,

The appeals were allowed.

E. L. Newcombe, K.C',, for Atty.-Gen. of Canada.

Nir Robert Finlay, K.C., and Geoffrey Lawrence, for Atty.
Gen, for B.CY

F. W. Wegenast, for appellant ecompany.

E. Lafleur, K.C'., and Raymond Asquith, for respondents

The judgment of the Board was delivered by

Hatoane, L.C.:—~These are consolidated appeals from judg
ments of the Supreme Court of British Columbia. The Attorney-
General for the Dominion and the Attorney-General for the
Provinee have intervened.

By the first of the judgments the appellant company was re-
strained at the suit of the respondent Wharton from carrying
on business in the provinee until the company should have be-
come licensed under part 6 of the B.C". Companies Aet. By the
second judgment the appellant’s action against the respondent
Duck for goods sold and delivered was dismissed. The real
question in hoth eases is one of importance. It concerns the dis-
tribution between the Dominion and the Provineial Legislatures
of powers as regards incorporated companies.

The appellant is a company incorporated in 1907 hy Letters
Patent issued by the Seeretary of State for C‘anada under the
Companies Aet of the Dominion. The Letters Patent purported

to authorize it to carry on throughout (‘anada the business of a

dealer in agricultural implements, It has been held by the Court
below that eertain provisions of the B.('. Companies Act have
been validly enacted by the provineial legislature. These pro-
visions prohibit companies which have not been incorporated
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under the law of the provinee from taking proccedings in the
Courts of the provinee in respeet of contracts made within the
provinee in the course of their business, unless leensed under
the Provineial Companies Aet. They also impose penalties on a
company and its agents if, not having obtained a lieense, it o)
they earry on the company’s business in the provinee,  The ap
pellant was refused a license by the vegistrar. 1t was said that
there was already a company registered in the provinee under
the same name, and see. 16 of the provineial statutes prohibits
the grant of a license in such a ease. The question which has to
he determined is whether the legislation of the provinee which
imposed these prohibitions was valid under the BN Aet
The Companies Act of the Dominion provides by see. 5 that
the Seeretary of State may, by Letters Patent, grant a charte
to any number of persons not less than five, constituting them
and others who have become subseribers to a memorandum of
agreement a body corporate and politie for any of the purposes
or objeets to which the legislative authority of the Parliament
of Canada extends, with eertain exeeptions which do not affeet

the present case.  The Interpretation Aet of 1906, hy see. 30

provides among other things, that words making any association
or number of persons a corporation shall vest in such corporation
power to sue and be sued, to contraet by their corporate name
and to acquire and hold personal property for the purposes for
which the corporation was ereated, and shall exempt individual
members of the corporation from personal liability for its debts
obligations, or aets, if they do not violate the provisions of the
Aet incorporating them.  See. 10 of the Companies Acet makes it
a condition of the issue of the Letters Patent that the applicants
shall satisfy the Seerctary of State that the proposed name of the
company is not the name of another known incorporated or un
incorporated company, or one likely to be confounded with any
such name, and see. 12 gives him large powers of interference as
regards the corporate name. Sce. 29, sub-see. 3, provides that on
incorporation the company is to he vested with, among other
things, all the powers, privileges, and immunities requisite or
incidental to the ecarrying on of its undertaking, as if it were
incorporated by Aet of Parliament. See. 30 enacts that the
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IMP. company shall have an office in the eity or town in which its

O chief place of business in Canada is situate, which shall be the

1914 legal domieile of the company in Canada, and that the company

Jous may establish such other offices and agencies elsewhere as it deems

DEES expedient. By see. 32 0t is provided that the contraet of an
'row Co

agent of the company made within his authority is to be binding

5

!
Wuarrox,  on the company, and that no person acting as such agent shall be

waidane, Lo thereby subjected to individual liability.

Turning to the rvelevant provisions of the B.C. Companics
Act, these may be summarized as follows: An extra-provineial
company means any l||l|,\ illvul'pnl':llt‘ll company other than a
company incorporated under the laws of the provinee or the
former colonies of British Columbia and Vancouver Island (see
2).  Every such extra-provineial company having gain for its
objeet must be licensed or registered under the law of the pro
vinee, and no agent is to earry on its business until this has been

done (see. 139). Such license or registration enables it to sue

I

and to hold land in the provinee (see. 141). An extra-provineial
company, if duly incorporated hy the laws of, among other anth
orities, the Dominion, and if duly authorized by its charter and |
regulations to carry out or effeet any of the purposes or objects
to which the legislative authority of the provineial legislature
extends, may obtain from the registrar a license to carry on
business within the provinee on complying with the provisions

of the Aet and paying the proper fees (see. If such a com-

pany carvies on business without a license it is linble to penalties
(see. 167), and the agents who aet for it are similarly made
liable, and the company cannot sue in the Courts of the pro
vinee in respeet of contracts made within the provinees (see.
168). The vegistrar may refuse a license when the name of the
company is identical with or resembling that by which a com- /
pany, society, or firm in existenee, is earrying on business or
has been incorporated, licensed, or registered, or when the regis
trar is of opinion that the name is ealenlated to deceive, or dis
approves of it for any other reason (sce. 18).

The charter of the appellant company was granted under the
seal of the Seeretary of State of the Dominion in 1907, It pur-

ported, as alveady stated, to confer power to earry on through-
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out the Dominion of Canada and elsewhere, the business of

dealer in agricultural implements and cognate business, and t
acquire real and personal property. 1t is not in dispute that it
was an extra-provineial company having gain for its objeet. The
chief place of business was to he Winnipeg.  The rvegistrar v
fused, as has been mentioned, to grant a license under the provin

cial Aet to the appellamt company.  The power of the registrar is

not challenged. if the seetions of the provineial statute under
which he proceeded were validly enacted.  What their Lord
ships have to deeide is whether it was competent to the provine
to legislate, so as to interfere with the eareving on of the busi
ness in the provinee of a Dominion company under the eirenm
stances stated

The distribution of powers under the B.NCAD Aet, the inter
pretation of which is raised by this appeal. has heen often dis
cussed before the Judicial Committee and the tribunals of Can
ada and certain prineiples are now well settled.  The general
power conferred on the Dominion by see. 91 to make laws for the
peace, order, and good government of Canada, extends in terms
only to matters not coming within the elasses of subjeets assigned
by the Aet exclusively to the Legislatures of the provinees.  But
i the subject matter falls within any of the heads of see. 92, it
hecomes neeessary to see whether it also falls within any of the
enumerated heads of see. 91, for if so, by the concluding words
of that seetion it is exeluded from the powers conferrved by see
!':

Before proeceding to consider the question whether the pro
visions already referred to of the B.C. Companies Aet, imposing
restrietions on the operations of a Dominion company whieh
has failed to obtain a provineial license, ave valid, it is necessary
to realize the relation to each other of sees. 91 and 92 and the
character of the expressions used in them The language of
these seetions and of the various heads whieh they eontain obvi
ously eannot be construed as having been intended to embody
the exaet disjunetions of a perfeet logical scheme.  The drafts
man had to work on the terms of a political agreement, terms
which were mainly to be songht for in the resolutions passed at

Quebee in October 1864, To these resolutions and the seetions
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founded on them, the remark applies which was made by this
Board about the Australian Commonwealth Aet in a recent case
(A-G. for the Commonwealth v. Colonial Sugar Refining Co.,
[1914] A, 237 at 254), that if there is at points obseurity in
language, this may be taken to be due, not to uneertainty ahout
general prineiple, but to that difficulty in obtaining ready agree-
ment about phrases which attends the drafting of legislative
measures by large assemblages. 1t may be added that the form
in which provisions in terms overlapping each other have been
placed side by side, shews that those who passed the Confedera-
tion Aet intended to leave the working out and interpretation of
these provisions to practice and to judicial decision.

The structure of sees. 91 and 92, and the degree to which the
connotation of the expressions used overlaps render it, in their
Lordships’ opinion, unwise on this or any other oceasion, to
attempt exhaustive definitions of the meaning and scope of these
expressions.  Sueh definitions, in the case of language used under
the conditions, in which a constitution such as that under con-
sideration was framed, must almost certainly misearry. It is
in many cases only by confining decisions to conerete questions
which have actually arisen in eiveumstanees the whole of which
are before the tribunal that injustice to future suitors ean be
avoided.  Their Lordships adhere to what was said by Sir Mon-
tague Smith in delivering the judgment of the Judicial Committee
in Citizens Insurance Co. v, Parsons, T A.C, 96 at p, 109, to the
effeet that in dis

sonable and praetical construetion of the language of the see-

wrging the diffieult duty of arviving at a rea

tions, so as to reconeile the respeetive powers they contain and
give effeet to them all, it is the wise course to deeide cach case
which arises without entering more largely upon an interpreta-

tion of the statute than is necessary for the decision of the par-

tieular question in hand.  The wisdom of adhering to this rule
appears to their Lovdships to be of especial importanee when
putting a construction on the seope of the words **eivil rights™
in particular cases.  An abstraet logical definition of their scope
is not only, having regard to the context of the 91st and 92nd
seetions of the Aet. impraeticable, but is eevtain, if attempted,

to cause embarrassment and possible injustice in future cases,
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It must be borne in mind in construing the two seetions that
matters which in a speeial aspeet and for a particular purposc
may fall within one of them, may in a different aspeet and for a
different purpose fall within the other. In such cases the nature
and scope of the legislative attempt of the Dominion or the pro
vinee, as the case may be, have to be examined with referenee to
the actual faets if it is to be possible to determine under which
set of powers it falls in substanee and in reality.  This may not
be difficult to determine in actual and conerete eases, but it may
well be impossible to give abstract answers to general questions
as to the meaning of the words, or to lay down any interpreta-
tion based on their literal secope apart from their context.
Turning to the appeal before them, the first observation
which their Lordships desire to make, is that the power of the
provineial legislature to make laws in relation to matters com
ing within the elass of subjeets forming No. 11 of sce. 92, the
corporation of companies with provineial objeets, cannot extend
to a company such as the appellant company, the objeets of
which are not provineial.  Nor is this defeet of power aided by
the power given by No. 13, Property and Civil Rights. Unless
these two heads are read disjunetively the limitation in No. 11
would be nugatory. The expression *““eivil vights in the pro
vinee'" is a very wide one, extending, if interpreted literally, to
much of the field of the other heads of see. 92, and also to much
of the field of see. 91. But the expression cannot be so inter-
preted, and it must be regarded as exeluding eases expressly

dealt with elsewhere in the two seetions, notwithstanding the

generality of the words, I this be so, then the power of legis-
lating with referenee to the incorporation of companies with
other than provineial objeets must belong exelusively to the
Dominion Parliament, for the matter is one “*not coming within
the classes of subjects’ “assigned exelusively to the legislature
of the provinees,”” within the meaning of the initial words of
see. 91, and may be properly regarded as a matter affeeting the
Dominion generally and eovered by the expression **the peace,
order and good government of Canada.’’

Their Lordships find themselves in agreement with the inter-

pretation put by the Judicial Committee in Citizens Insurance
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TAC at pp. 112, 113, on head 2 of see. 91, which

confers exelusive power on the Dominion Parliament to make

Co.v. Parsons

laws regulating trade.  This head must, like the expression, “ pro
perty and eivil rights in the provinee’ in see, 92, reccive a
limited interpretation.  But they think that the power to regn
late trade and commerce at all events enables the Parvliament of
Canada to preseribe to what extent the powers of companies the
objeets of which extend to the entive Dominion should be exer

cisable, and what limitations should be placed on such powers

For if it be established that the Dominion Parliament ean ereate
such companies, then it becomes a question of general interest
throughout the Dominion in what fashion they should be per
mitted to trade.  Their Lordships ave, therefore, of opinion that
the Parliament of Canada had power to enaet the seetions relied
on in this case in the Dominion Companies Aet and the Inter
pretation Aet. They do not desire to be understood as suggest
ing, that beeause the status of the Dominion company enables it
to trade in a provinee and thereby confers on it eivil rights to
some extent, the power to regulate trade and commeree can be
exercised in such a way as to treneh, in the ease of such com
panies, on the exelusive jurisdietion of the provincial legisla
tures over eivil rights in general.  No doubt this jurisdiction
would eonflict with that of the provinee if ¢ivil rights were to he
read as an expression of unlimited scope.  But, as has already
heen pointed out, the expression must be construed consistently
with various powers conferred by sees. 91 and 92, which restriet
its literal scope. It is enough for present purposes to say that
the provinee eannot legislate so as to deprive a Dominion eom
pany of its status and powers. This does not mean that these
powers can be exereised in eontravention of the laws of the pro
vinee restricting the rights of the publie in the provinee gener
ally.  What it does mean is that the status and powers of a
Dominion company as such cannot be destroyed by provineial
legislation.  This conelusion appears to their Lordships to be
in full harmony with what was laid down by the Board in Citi-
zens Imsurance Co. v, Parsons, T A.C. 96; Colonial Building As-
sociation v. Allorney-General for Quebee, 9 AC, 157, and Bank
of Toronto v. Lambe, 12 A 575,
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It follows from these premises that these provisions of the
Companies Aet of British Columbia whieh are rvelied on in the
present ease as compelling the appellant company to obtain a
provineial license of the kind about which the controversy has
arisen, or to be registered in the provinee as a condition of exer
cising its powers or of suing in the Courts, are inoperative for
these purposes.  The question is not one of enactment of laws
affeeting the general publie in the provinee and relating to eivil

vights, or taxation, or the administration of justice. It is in

reality whether the provinee ean interfere with the status and
corporate capacity of a Dominion company in so far as that
status and capaeity carries with it powers conferred by the
Parliament of Canada to carry on business in every part of the
Dominion.  Their Lordships are of opinion that this question
must be answered in the negative,

In the course of the argument their Lordships gave con
sideration to the opinions delivered in 1913 by the Judges of the
Supreme Court of Canada in response to eertain abstraet ques
tions on the extent of the powers which exist under the Con
federation Aet for the inecorporation of companies in Canada
Two of these questions bear diveetly on the topies now under
discussion.  The sixth question was whether the legislature of a
provinee has power to prohibit companies incorporated by the
Parliament of Canada from earrying on business within the pro
vinee in the absence of a license from its government, if fees are
required to be paid upon the issue of such license,  The seventh
question was whether the provineial legislature could restriet a
company so incorporated for the purpose of trading throughout
the whole Dominion in the exercise of the special trading powers
so conferred, or could limit such exereise within the provinee.
This question further raised the point whether a Dominion trad-
ing company was subjeet to provineial legislation limiting the
business which corporations not incorporated under the legis
lation of the provinee eould carry on, or their powers, or impos
ing conditions on the engaging in business by such corporations,
or restrieting a Dominion company otherwise in the exereise of
its corporate powers or capacity.

Their Lordships have read with eare the opinions delivered
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by the members of the Supreme Court, and are impressed by the
attention and research which the learned Judges hrought to
bear in the elaborate judgments given, on the diffieult task im-
posed on them. But the task imposed was, in their Lordshi

opinion, an impossible one, owing to the abstract character of
the questions put.  For the reasons already indicated, it is im-
practicable to attempt with safety definitions marking out
logical disjunetions between the various powers conferred by the
st and 92nd seetions and between their various sub-heads
inter se. Lines of demareation have to be drawn in construing
the application of the scetions to actual conerete cases, as to
each of which individually the Courts have to determine on
which side of a particular line the faets place them. But while
in some cases it has proved, and may hereafter prove, possible to
go further and to lay down a prineiple of general application, it
results from what has been said about the language of the Con-
federation Aet, that this eannot be satisfactorily accomplished
in the case of general questions such as those referred to. Tt is
true that even when a company has been incorporated by the
Dominion Government with powers to trade, it is not the less sub
Jjeet to provineial laws of general application enaeted under the
powers conferred by see. 92, Thus, notwithstanding that a Dom
inion company has eapacity to hold land, it eannot refuse to obey
the statutes of the provinee as to mortmain (Colowial Building
Association v. A-G. of Quebec, 9 A, 157 at 164) ; or eseape
the payment of taxes, even though they may assume the form of
requiring, as the method of raising a revenue, a license to trade
which affeets a Dominion company in common with other com-
panies (Bank of Toronto v, Lambe, 12 A.C. 575).  Again, such a
company is subjeet to the powers of the provinee relating to pro-

perty and eivil rights under 92 for the regulation of eon-

tracts generally (Citizens Insurance Co. v. Parsouns, 7 A.C. 96).

To attempt to define a priori the full extent to which Domin-
ion companies may be restrained in the exereise of their powers
by the operation of this prineiple is a task which their Lord-
ships do not attempt. The duty which they have to discharge is
to determine whether the provisions of the provineial Companies
Aet already referred to can be rvelied on as justifying the judg-
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ment in the Court below. In the opinion of their Lordships it
was not within the power of the Provineial Legislature to enact
these provisions in their present form. 1t might have been eom-
petent to that legislature to pass laws applying to eompanies
without distinetion, and requiring those that were not incorpor-
ated within the provinee to register for certain limited purposes,
such as the furnishing of information. It might also have been
competent to enaet that any company which had not an office
and assets within the provinee should, under a statute of general
application regarding procedure, give security for costs. But
their Lordships think that the provisions in question must be
taken to be of quite a different charaeter, and to have been
directed to interfering with the status of Dominion companies,
and to preventing them from exereising the powers eonferred on
them by the Parliament of Canada, dealing with a matter which
was not entrusted under see. 92 to the Provineial Legislature.
The analogy of the decision of this Board in Union Colliery Co.
v. Bryden, [1899] A.C. 580, therefore applies.  They are unable
to place the limited construetion upon the word **incorporation”
oceurring in that scetion which was contended for by the re-
spondents and by the learned counsel who argued the case for
the provinee. They think that the legislation in question really
strikes at capacities which ave the natural and logieal conse
quences of the incorporation by the Dominion Government of
companies with other than provineial objeets,

They will, therefore. humbly advise His Majesty that these
appeals should be allowed, and that judgment should he en
tered for the appellant company in the action of Wharton v.
Johnw Decre Plow Co. with costs. The action by the company
against the respondent Duck must, until the parties come to an
igreenent, be remitted to the Court helow to be disposed of in
accordanee with the vesult of this appeal.  As to the interveners,
the Attorney-General of the Dominion and the Attorney-General
of the Provinee, there will be no order as regards costs,  The re-
spondents, Wharton and Duek, must pay the costs of the appel-
lant company of this appeal exeept in so far as these have heen
inereased by the interventions

Appeals allowed
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Annotation—Corporations and companies (§ I—1)—Franchises — Federal
and provincial rights to issue—B.N.A, Act.
G, M, Cragk, Toroxto,

Ontavio was the first provinee to put in foree an Aet vequiring extra

in a license | carrying on business

provineial corporations to ol

within the provinee and imposing disabilities for non-complianee with its
provisions.  This Aet, passed in 1900, was followed by similar Acts in all
of the other provinees, excepting Prince Edward Island, in which province
provision is made for an annual tax upon all sueh companies, but non

payment of the tax does not involve disabilities,  Of the Aets of these pro

includes

vinees it is to be noted that every one excepting that of Quel

within its terms companies incorporated by the Dominion, and requires

anthority before being allowed to carry

such companies to obtain provineia
or business within the provinee or sue in the provincial Courts, Sueh pro
vinetal anthority was provided to be given hy way of a license, upon com
plying with certain formalities and payment of certain fees, and in most

s it was diseretionary whether or not the lieense should issue.  Nova

cotia was the last provinee to impose disabilities for failure to comply
Witk the provisions of the Aet. Quebee expressly excepted Dominion com
pinies from the operation of the Aet,

From the time that the earliest Act was passed great doubt has been

expressed by fawyers as to the validity of the provisions which denied to

Dominion companies the vight to exercise within the provinee the powers

conferred upon them by the Dominion until they complied with the
licensing provisions imposed by the provinee.  But the provineial Courts
have been unanin
land v, Andrews (19041, 6 Terr, 1
Terr. L.R.
Lumber Co. (1908), 14 B.OCR.
A LR. 201,

Although the matter was one of gr

us in upholding their validity, as in cases such as Fre
665 Reaw v, Massey-Harvis (1905), 6

Waterous Engine Works v, Okanagan

< Can, Cr, Cas,

238 Newi-Ready v, Hawthorne (1909), 2

it importance to the business com

munity, it was not until the ease under consideration veached the Judicial
Committee that that Committee had an opportunity of considering the re
speetive powers of the Dominion and the provinees as to the incorporation of
companies.  The ease itself is fortunate in its facts as they were sueh as
to bring the question of provincial licensing of Dominion  companies
squarely before the Conrts for decision,  The appellant company, incorpor
strar of Joint
a license under the Provineial

ated as it was by the Dominion, had applied to the Re
Stock Companies in British Columbia f
Act, had offered to pay all the required fees, but was refused a license on

the ground that the name of the company unduly conflicted with the name

of a company already registered in the provinee. So that we have the ease
of a company empowered by the Dominion to transact husiness throngh

a certain name, and yet prohibited by one of the pro
and from using

out Canada und

vinees from transacting its business within that provine
its Courts unless it changed that name (and paid fees, ete.). Here, then,
was undoubted intecference of the provinee with the powers given by the
Dominion,

The gist of the Judicial Commitiee’s decision is to e found in the fol

<
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Annotation (continnid ) —Corporations and companies (§ I—1)—Franchises
—Federal and provincial rights to issue—B N.A, Act,

lowing words he provinee eannot lnte so as to deprive a Dominion

company of its status and powers.” 1t is to be earefully noted that all the

Acts of the type of the British « olumbia Aet pron in effeet, that obtain

ing a lieense is a condition precedent to the right of the company to cary
on business within the provinee, or to sue in the provineial Conrts, Olyi
ously this deprived Dominion companies hoth of their status and their
powers, and the Judicial Committee, accordingly, proceeds o find all suc

legislation beyond the power of the provinees

Ihe ease is the fivst one in which the Judicial Committee s given its

opinion re wer of the Dominion over the ineorporation of

companies, and it finds in a very elear and logical manner that the Domin
\

ion has full power ta ineorporate companies with objeets other than pro
vineial, and with power trade throughont the Dominion I'he second
point in the decision is no provinee can impose apon such companies
any conditions, restrictions, or taxes as o ditic precedent to tradin
within the provine

But it is submitted that the judgment does not go so far as to hold that

it is bevond the power of the provinee to impose a

companies as such I'he legislation under consideration was a prohibition
to Dominion companies from trading in the provinee until they compli
with the provineial requirements, and the payment of a fee was only on
of those requirements e provinees have express amd exelusive
under see. 92(2) of the ILN.A. Aet to make Jaws in relation to ire
taxation within the provinee in order to the raisin fa revenue for pro
vineial purposes.” and it is submitted that it is competent to th
provinees  under  this decision  to impose a tax for o revenue  pu
poses  upon Dominion  companies But  that  tax  mu b learly
for revenue purposes and not for the purpose of vequiring Dominion com

panies to obtain provineial sanetion for the exercise of their corporate

powers, This was the view of Mr. Justice Anglin in Re Companics, 4% Can

SR 331 at 460, 15 DLR 2 at 0, 341 Andd it i submitted that the

ordinary methods of recovering pavment of the tax <ueh as by suit or dis

tress can be ac

upon which the company is allowed to trade within the provines

It is to be noted that the Judicial Committee again expresses disag

proval of the consideration of any abstract questions under sections 91 and

02 of the BN A, Act Appreciation is expressed of the careful judgments

delivered by the Supreme Court in the Companies Case, 48 Can
15 LR

bt the significant remark is made that their

task was an impossible one. In view of this it is doubtful whether an aj
peal from the judgment of the Supreme Conrt will be of anv substantial
value

Apart from the importance of the judgment in relation to Dominion cor

porations the case itself takes a leading position in the long line of cases

decided by the Judicial Committee upon the diflienlt questions arising under
the BN.A

the rules laid down by the Committee for the construetion and interpre

And the decision ap

tation of the apparently interlocking subseetions of seetions 01 and 92

i upon Dominion

e But pavment of the tax must not he a eondition

s to depart in no partienlar from

1
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QUE. BOILARD v, CITY OF MONTREAL.

K. R Quebce King's Beneh (Appeal sile y, Arehambeault, €. Novcmber, 1914

¢

1914 Lo VACOINATION (§ =1 )= VACCINE-—INFECTED 1N 1TS PREPARATION-—CITY
SUPPLYING SAME, NOT LIABLE, WHEN,

Where a city supplies vaccine free for the general vaceination of its
resident ehildren the onus is not on the municipality to shew that such
vieeine was not infeeted in its preparation, it appearing that the city,
with due cand prudence, buys< the vaceine already prepared from
a reputable Institute of Vaceination after examination and approval
by the Provineial Board of Health

MASTER AND SERVANT (§ 11 A—115) —SELECTION AND RETENTION OF EM
PLOYEES—C 1Y EMPLOYING DOCTORS  FOR GENERAL VACCINATION
CITY'S LIABILITY, HOW LINMITED,

Where a eity exercises due care and pradence in the selection of the
physicians whom it employs to perform (without city supervision) the
operations in the general vaceination of the resident children of the
eity, the alleged negligence or fault of one of such physi in per
forming a vaceination is not competent or admissible as inst the
eity in an action for personal injuries following the Ulu‘l'l(lnll

[Hillyer v. Gorernors of St Bargholomew's Hospital, [1909] 2 K.B.
820, and Wallis v. North Shore, 20 Quebee KB, 506, applied. | |

3. Evioesce (§ N B—025) —WEIGHT, EFFECT AND SUFFICIENCY —CAUSE
AND EFFECT—REVERSING JURY.

In an action for personal injury alle s resulting from infected
e used in the vaceination of a child, a finding by the jury that
vaceine was infeeted will be set aside where the evidence in the
case does not go beyond shewing that the injury complained of might
be attributed to (a) infeeted vaceine, or (b)) infantile paralysis, or (e)
any of several other canses, and there is no direct evidence of the use
of infected vaceine,

Statement Arrean from the judgment of Quebee Court of Review dis-
missing an action in damages against the City of Montreal for
personal injury alleged as resulting from the vaceination of a
resident child under a municipal by-law.
The appeal was dismissed.

Archambeault, ARCHAMBEAULT, (
oJ.

This is an action in damages brought
by the appellant against the respondent. In 1909, the appel- :
lant, widow of Ernest Poirier had her child of 814 years vae-
cinated. Some days after this vaceination the child lost com-
pletely the use of the vaceinated arm. The appellant alleges
that this was caused by the vaecine used ; that the appellant was
compelled under the eity by-law to have her child vaecinated ;
that the vaceine was furnished by the eity and that the opera-
tion was performed by a physician employed by the eity. The
appellant further alleges that her child is no longer in a condi-
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tion to earn his living as he would otherwise have been able to
do; and that it is due to the fault of the ity and its employees
that this partial or permanent ineapacity has been eansed. The
appellant therefore demands that the eity be held in damages
as well to her personally as in her quality of tutrix to her minor
child, and elaims $2.000 for herself and $8,000 for the ehild

The respondent admits that the lad Ernest Poivier was vae
cinated by Dr. Lesage with the vaceine furnished by the eity
and that the appellant had her c¢hild vaceinated in conformity
with the ecity by-law, but the respondent denies that the ner
vous affection with which the ehild was afflicted and the paraly-
sis of his left arm were eaused by the vaceine with which he was
treated. The eity further alleges that there was no fault on its
part and none on the part of its employees in the vaeeination of
the boy; that such vaecination was performed according to the
recognized rules of the profession: that the vaceine used was the
very best to be had; and that the paralysis of the ehild’s arm
may have been ecaused by the fault of the lad himself, who may
have transmitted infeetion germs into the wound caused by the
vaceination ; or by the fault of the appellant who may not have
given the little fellow the neeessary eave and attention; or even
by outside causes such as infantile paralysis or other disease
Moreover, the respondent sets up that the appellant failed to
give notice of the accident within fifteen days as requived by
the City Charter, and that for this reason there is no longer any
right of action in damages against the eity.

The ease was submitted to a jury and it returned a verdiet
in the appellant’s favour finding that the condition of the child
was caused by the respondent’s fault or by the faunlt of persons
for whom the respondent is responsible and that this fault con-
sisted in the use of infeeted vaceine. The jury awarded $2,000
to the appellant personally and $4,000 for the ¢hild. Following
the verdiet the appellant moved for judgment in conformity
with it while the respondent made a motion demanding the dis-
missal of the action on the ground that there was no evidence to
shew liability.

The trial Judge reserved the ease for the Court of Review on
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points of law so raised. The Court of Review found in the re-
spondent’s favour, granting its motion for judgment *‘non ob
stante veredicto™ and dismissing the appellant’s action. It is
this judgment which is submitted for onr consideration and of

which the appellant demands reversal.

I shall first deal with the question of the absence of notice
of the accident.

Section 536 of the City Charter presevibes that no right of

action lies vinst the eity for damages resulting from personal
injuries inflicted by an aceident, or for damages to personal pro-
perty, unless within fifteen days from such aceident or from such
damages a notice is given the eity setting forth certain details
specified in said seetion. 1 am of opinion that this provision of
the charter does not apply to the present elaim, It is not here
a question of personal injuries resulting from an aceident nor
o damages to personal property. The appellant was not, in
my opinion, required to give the ¢ity the notice necessary in the
cases 80 provided by the charter. The allegation of the respon
dent’s pleading that the paralysis of the ¢hild’s vaccinated arm
was eaused by the lad himself or by the appellant is equally ill
founded. There is no proof in the record supporting this alle
gation.

The judgment of the Court of Review dismissing the appel-
lant’s elaim is based on the absence of proof of infection of the
vaecine used.  As we have seen above, the jury found that the
paralysis of the ehild’s arm was cansed by the use of infected
vaecine.  The Court of Review holds that there is no proof to
this effect in the record.

The appellant alleges on the other hand that the evidenee
rendered justifies the verdiet of the jury. It is then in this case
a question of evidenee and our examination of the record will
culighten us on the point in dispute.

The lad Poirier was vaecinated August 28, 1909, by Dr. Ed-
mund Lesage. This was Friday. Saturday of the following
week the child complained of headache; and the second next
morning, Monday, the appellant found that the arm which had
been vaceinated, the left arm, was completely paralysed. The
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appellant took the child at onee to Dr. Lesage's.  The doctor
treated him for about a month but without any sueeess.  The
family doector, Dr. Defeutrel, also treated the boy, and other
doctors were called in consultation. But nothing could be done
to improve the condition of the diseased avn, and the ehild will
very likely be a evipple for life.  Was this infirmity eansed by
the child’s vaceination, whether hecause the vaeeine used may
have been infeeted in the first place or because the operation was
so performed as to bring about the infeetion of the vaceine?

We have then in this case a question of pathology on which
we may express opinions, but which eannot he fixed definitely
or positively or with certainty.  As Dr. Lesage, in his evidene
says, there is nothing absolute in medicine ; one e¢an only go on
inferences, It is only necessary to read the evidenee in this
case to be convineed of the correetness of this proposition. There
are nearly as many opinions expressed as there were doctors
testifying. One of them, Dr. Defeatrel, is positively of the o
inion that the paralysis of the ehild’s arm was caused by a ner
vous affection due to the use of infeeted vaceine.  He does not
know whether the infeetion was eaused by the vaceine itself be
ing orviginally prepared from impure serum or whether it was
the result of a seeondary infection eaused by the operation
There is, he says, very great difficulty in determining this point

He admits that there are a variety of causes for this affeetion
and that it might result from some infeetions disease liable to
assert itself at any moment in life. But he adds that in this
case there is no doubt that the sole cause of the trouble was the
use of infeeted vaceine, 1 quote his evidence, “* 11 1 come to find
as a doetor a disease of a couple of days’ standing presenting
considerable uleeration with a lesion put into the arm 1 see no
reason for looking anywhere else for the cause of a condition
which could not otherwise exist. It's just the same thing as if
a man being dead after having been struek with a car, you were
to say that this man died from a fainting fit suddenly coming
on at the moment he was struek by the ear and not that his
death resulted from the stroke of the ear which he had received

'he only cause for the ¢hild’s condition, the only possible eanse

2418 nin
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in this case, is the lesion oceasioned by the vaceine. 1t s mani
fest that there could have been other eaunses, but why look for
other causes when we have this one, which is quite suflicient in it-
self, staring us in the face.”” In another part of his evidenee
he repeats that in this case the canse of the trouble was casy to
find, that it was staring one in the face.

Other doctors are of the opinion that the paralysis of the
child’s arm could vesult from the use of infeeted vaccine or
from infantile paralysis, Admitting, they say, that in this case

the vaecine used was not infected, then the cause of the paralysis

in the arm may have been infantile parvalysis. Then there is a
third group of doctors admitting that the trouble may have been
caused by the use of infeeted vaceine but that, in their opinion,
in this case the actual cause was infantile parvalysis. 1 ought to
add that there was, during the period in question, an epidemie
of infantile paralysis in Montreal.

Infantile paralysis is a discase eaused by the impairment of
the nerve centres attacking the spinal marrow and erippling
one or several members of the child so afflicted.  The germ of
this disease is seated in the throat and in the back of the nose.
A child, being vaccinated, might, if the microbe of infantile
paralysis were present in the throat or nose, transmit this dis
ease by carrying its finger from its mouth or nose to the sore
caused by the vaccination. The micerobe of infantile paralysis
might in this case infeet the vaecine. The microbe of infantile
paralysis ean also be conveyed through the digestive tube, the
stomach or the intestines. In the present case there was from
one day to another total impairment of the muscles of the upper
part of the shoulder. The doetors conclude from this that there
was from birth, lesion of the nerve eentre which supports this
part of the arm, that is to say in the spinal marrow, and that
this lesion could have been produeed only by infantile paralysis.

I have quoted part of the evidence of Dr. Defeutrel. 1 should
like in the same way to quote part of Dr. Marien’s evidenee,
After saying that he examined the lad Poirvier he adds:

I found all the elinical symptoms of a complete paralysis of the shoulder

and a partinl paralysis of the arm, hand and fingers,
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He is asked:

Could the paralysis be attributed to the v

ination, could a person
say that the vaccination might have been the canse of the paralysis of the
child’s arm

To this he replies:

That is not my opinion, because infantile paralysis is a specific disease
just as is typhoid fever or diphtheria, induced by a specitic microbe, an
epidemic microbe which specially attacks perhaps the “plexus brachial™ o
may attack some other member he impaivment of the “plexns brachia
appears on the upper part of the shoulder and that is where we always
find it, the upper members and the other members, and we always find
from a elinieal point of view, this very thing or nearly so: it is the result

of the authorities on infantile paralysis,  These are the elinieal svmptoms

which we recognize in cases of infantile paralysis

He was asked if he thought that the vaceination of the ehild s
arm or even the sore caused by the vaceination itself could have
caused the paralysis with which the ehild is now suffering and
he replied that such was not his opinion, and, morecover, he re
peated that he did not believe the vaecine or the vaceination
could have caused the trouble in question.

As it seems to us we are confronted with several theories,
One is that the cause of the parvalysis of the ehild’s arm may
have been the use of infeeted vaecine and that it could have heen
due to nothing else; a second theory is to the effeet that it may

have been caused either by the use of infeeted vaceine or by

infantile paralysis; still a third theory is that it must have been
caused by infantile paralysis and that the use of infected vae
cine could not possibly have brought it about. One thing is
clear in the midst of all this eonfusion, and that is, it is en-
tirely a matter of opinion and not of definite positive facts, No
witness testified positively that the vaceine was infeeted.  The
most that some of them could say was that the result tended to
shew or to raise a presumption that the vaceine was infeeted.
The jury then has only been able to come to a deeision between
these conflieting opinions so given out and in turn to give its
own opinion. This is not then the finding of a faet; and juries
have no other jurisdietion than to determine the questions of
fact in a case.

The appellant alleges in his factum that all jury verdiets in
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damage actions are based on hypotheses, and that to eliminate
this function would be to do away with trial by jury.

This proposition is true in part only. Doubtless it is pro-
per to seek the opinion of doctors, or experts, to fix the effeet,

the consequences of an aceident.  So a nervous dis said to

result from an aceident, doctors should be admitted to prove

that such discase was actually caused by the aceident.  In the same

way the evidenee of doetors is admissible to shew whether the
trouble is permanent or temporary. But in those cases the ac-
cident itself ought to he proved in the first place as well as the
fault of the party whom it is desired to hold responsible for the
damages which have resulted from the accident. In other words
the primary cause for responsibility ought to be established by
the witnesses who testify to the existence of the responsibility
itself.  The consequences from this primary eause could then
be established by the experts,  In the present case ift we could
find proof that the vaccine was infeeted I could understand that
the theory of the medical experts who allege that the paralysis
of the ¢hild’s arm could only have been eaused by infantile par-
alysis might be weighed and vejoeted by the jury. Buat the evi-
denee of the use of infeeted vaceine nowhere appears. It is only
by inference because of the result found to exist that there is
any assumption that the vaccine was infeeted. This is peculiar-
ly a question of opinion and the jury had no proof whatever that
the vaceine was infeeted.  No person any more than the Court
or the jury is in a position to say in a definite, positive way what
was the real cause of the paralysis of the left arm of the lad
Poirier.

The appellant alleges that the respondent is responsible be-
cause every person is responsible for the damage caused by the
things which he has under control, and that the vaceine used was
under the control and cave of the respondent. This, in my op-
inion, is begging the question. The question really is whether
the injury was caused by the vaecine or not, and this argument
assumes that the vaecine was the cause of the injury. The ap-
pellant then assumes the cause to reach the effect.  For these

reasons I am of the opinion that the judgment of the Court of
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Review finding that there was no evidenee in the record shew
ing the vaceine used to have been infeeted is well founded and
ought to be affirmed

But there is another reason for denying the appellant s elaim
and this is that the respondent would not necessarily be respon
sible even if the vaceine used was infeeted in its preparation o
even if there was fault on the part of the doetor in performing
the vaceination

The vaceine used for the vaceination at Montreal is not pre
pared by the eity itself. 1t is prepared by the Institute of Vae
cination at Montreal and is examined by the Provineial Board
of Health hefore being placed on the market. It is sold in bot
tles hermetically sealed.  The City of Montreal huys it from the
Institute of Vaccination and distributes it then free for the vae
cination of children. It is not then a question as to who is in
control.  The eity is no more responsible for the had quality of
the vaecine than an apotheeary would be for the quality of the
patent medieines which he offers for sale. The only cause which
would shew a responsibility by the eity would be its negligence
or want of prudence and precaution in the purchase of the vae
cine whieh it distributes, but we cannot charge such negligence

when it buys the vaceine at the Institute of Vaceination which

does not sell until after examination and approval by the Pro
vineial Board of Health
Neither is the eity responsible tfor the fault of the doetors

who administer the vaceine unless it is shewn to have been guilty

of negligence in the choice of those doetors

Artiele 1054 of the Civil Code does provide that a person
is responsible for the damages caused by another person under
his control and that masters and employers are responsible for
the damage caused by their servants and workmen in the exe
cution of their funetions.  The basis of responsibility in this
case rests on a double consideration; the choiee of the superin
tendent and the right of superintendence and direetion in the
carrying on of the work by the superintendent.

Employers are at fault when they have badly chosen, or dir

ceted, or superintended, their overseers.  1f the employer has
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not the superintendence or control of the overseers, the employer
is responsible only for his seleetion of such overseers. I he has
aeted with proper carve and diseretion in choosing his overseer
and if the overseer is not working under his direetion, he is not
responsible for the faults of the overseer in the execution of his
funetions.  Sourdat gives an example:

When the employer assigns a skilled member «

I o profession for the
exvention of some partienlar work the person so assigned is considered to
be his own overseer, and if he eanses some injury to a third party in
carrying on the work <o assigned to him, is the employer to be held respon
sible?

And he replies:

AT} OF what fault was the emplover guilt Can 1 direet super
vise the carrving on of the work in a case of this kind No. beeause it is
clearly expert work ealling for expert knowl
wsibility, vol, 2, No, 800,)

which T am not obliged
to have On Res

The Freneh Pandeets. on Responsibility, No. 1073, report a
decision of the eivil Court of Bordeaux finding that the docetor
assigned to a hospital is his own overseer responsible to the de-
partment employing him but not acting under its direction as
to expert detail.  Tn such a ease the hospital Board is not respon-
sible for the negligence of the doetor in earrying out the expert

service.

The English Court of Appeal laid down the same docetrine in
1909 in the case of Hillyer v. The Governors of St Bartholo-
mew's Hospital, [1909] 2 K.B. 820, This was an action in dam-
ages for the negligenee of the surgeon attached to the hospital
involving the method of performing an operation. The Court
decided that the hospital Board was merely responsible for the
care of its choice of the doetors and nurses of the hospital. Onee
it had made a proper and prudent selection, the hospital Board
was not responsible for the negligence of the person so chosen.

Uhe rvelationship of master and servant (said the judgment) does not
exist between the governors and the physicians and surgeons who give their

services at the hospital: and the nurses and other attendants assisting at

the operation cease for the time being to be the servants OVErnors,

inasmueh as they take their orders during that period from the rating

surgeon and not from the hospital anthorities
The same doetrine has been laid down in the United States,
12 Mass. Reports 432, MeDonald v. Massachusctls General Hos-
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pital. 1 would also cite the case of Wallis v, North Shore Power
and Navigation Co., deeided by this Court in 1911, in whieh the
Hon. Mr. Justice Carroll laid down with his usual elearness the
prineiple governing in such eases (20 Que. KB, 506

In that case a company engaged a doetor to take care of its
employees,  The doetor had been negligent in an operation per
formed on an employee and the company was sued in damages
We sustained the action beeause the company had not taken pro
per precautions to aseertain whether the doctor was duly
licensed as such, and as a matter of faet he was not licensed. But
the distinetion which was drawn in Franee, in England and in
the States was there brought out by the Judge to shew that there
was a difference between the ease decided and the case of the
selection of a duly licensed physician.  In the case at bar the
doetor is licensed, having had several years™ practice. There is
no evidenee of negligence on the part of the eity in the seleetion
of this doetor and it cannot be held responsible even if negli
genee on the part of the doetor were shewn,  So that however
we consider the case there is no proof of fault against the re
pondent and without such proof there is no responsibility. The

action was not well founded and the case was properly dis

missed
Lppeal dismissed
KENNERLEY v. HEXTALL
Vberta Supreme Court, Hyndman, J October 29, 1914
LoIsrenest (81 A—1)—WHEN RECOVERABLE—ON CONTRACTS — ESTOPPEL

Where a real estate agent stipulates with the owner for a pereent

wd when paid in,

age commission on the selling price of the lands
sst, and the agent may estop him

this does not necessarily import int
self from claiming interest as to

pecific tracts sold where he has

accepted cheques for the commission eovering principal only

2, ConTrACTS (§ 11 D—165 IRANSFER OF PROPERTY —LANDS-—SALF
A transfer of lands by the owner the
stantially all of which transfer the owner receives stock of the eor

ecof to a corporation for sub

poration is a sale and not merely a change in the manner in which
the title should be held by the owner, ially where it appears that
the owner (a) received some cash (b) values the shares at par or

better and () fixed the consideration

[See also Kennerley v, Heatall, 9 D.LR, 609, as to premature action,]
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S0 Brokers (8§11 B—12) —REAL ESTATE—COMPENSATION —SUFFICIENCY OF
BROKER'S SERVICES—SALE BY OWNER,

Where a real estate agent’s commission on “all lands” sold within a
specific subdivision during the continuance of his contraet, is stipn
lated to be payable upon eertain services and expenses by him pro
moting the sale, whether the lands be sold “by the agent, by the
owner, or by any other person”: a sale in block by the owner to a
eorporation for a price fixed by him substantially all of which i< paid
in corporation stoek, is basis for the commission, the services and
outlay by the agent being established.

[See also Kennerley v, Heatall, % DL, 609, as to premature action. ]

Acrion by a real estate agent elaiming commission based on

a sale by the owner and alleging sufficiency of serviees and out

lay by the agent, the sale having been made to a corporation and
the purchase price substantially paid in corporation stock.
Judgment was given for the plaintiff.

A1 Clarke, KL and Clifford Jones, K., for defendant,

HyxpMaN, oJ.:—~The plaintiff is a real estate agent residing
and doing business at Calgary, Alberta, and on April 21, 1911,
entered into a written agreement (ex. 1) with the late defendant
John Hextall appointing plaintift exelusively to aet as his sales

agent of eertain lands particularly deseribed in the statement of
elaim of whieh there remained undisposed of on February 7, 1912,
about 1,244 acres and on terms that the said John Hextall would
pay the plaintiff as and for commission and compensation for
plaintiff’s serviees, time, expenses and outlay 10 per cent. of
the selling priee of all lands which might be sold during the
continuance of the agreement, whether the lands should be sold
by plaintift or said Hextall or by any other person, and such
payments should be due and payable and should he made out of
the first instalment of purchase price when and as the same was
received by the owner. The agreement also provides that it
should bind the owner, his exceutors and administrators and
should not be terminated by the death or ineapacity of the owner
and should only be terminated by the death or incapacity of the
agent (plaintiff) or in the manner provided in the agreement.

It might be mentioned here that sinee the commencement of
this action the said John Hextall died and the proceedings have

been revived against his estate, but all material faets leading to
the elaim of the plaintiff happened in the lifetime of the said
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KENNERLEY v, HEXTALL

Hextall and for convenicnee any remarks hereinafter will b
as if the said John Hextall personally was still the defendant
It might also be stated that an action was bhegun in April, 1912,
and tried before the Hon, Mr. Justice Stuart (9 D.L.R. 609)
who dismissed same on the ground that it was launched pre
maturely, but without prejudice to plaiutifit to begin a fresh
action later and the examinations on discovery of the said John
Hextall in conneetion with the first trial were by consent used in
this action. The agreement never was terminated in the manne
provided in the agreement at any rate up to the happening of
the events which led to the present action. It was provided that
the owner should immediately arvange for the subdivision of the
lands and within 30 days from the date of agreement furnish the
plaintiff with a schedule of prices for the lots to he sold

The defendant had at all times the vight to fix prices for the
lots and should approve of the forms of application or agreement
to be used, ete.  Everything appears to have been done to enable
plaintiff’ to procced to carry on a sale of the property along the
lines indicated in the agreement and plaintiftt did in faet enter
upon the daties of selling part of the property and aetively pro
seeuted the business of selling same to the entirve satisfaction of
the defendant .

It was agreed between counsel at the teial that on November
9, 1911, bloek “*€'"" as shewn in plan (ex, 5), consisting of 80
acres was sold for the price of $100,000, and that plaintiff was
entitled to reccive commission thercon at the vate provided for
in the ageney agreement, viz,, 10 per eent., out of the first pay
ments when and as same were received by the defendant,  The
terms of payment in conneetion with said sale were as follows
$1,000 eash on November 9, 1911, $24.000 February 1, 1912,
$37,500 November 9, 1912 and 1913, The agreement of sale also
provided for interest at 8 per eent, per annum.  The payments
out of which plaintift would be entitled to reecive eommission
were made at following dates: $1,000 at date of agreement, Feb
ruary 1, 1912, $1,000; February 6, 1912, $3,000; February 20
$2,000; February 27, $5,500. The plaintift in faet did receive
$10,000 in conneetion with the sale in two cheques as follows:
Mareh 23, 1912, $7.000; April 22 1912, $3.000. Tt was admitted
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that defendant received interest at the rate of 8 per eent. per
annum on the said payments between November 9, 1911, and
February 27, 1912, and plaintiff ¢laims that he should receive
interest on these amounts up to 10,000 as from the dates when
they were received by defendant until his claim of $10,000 or
such unpaid portion thereof was fully paid. There was no
agreement on the matter of interest, but Mr. Bennett contends
that Hextall should he held a trustee as to the interest (89%)
reeeived by him to this extent.  No mention of interest was made
at the time the cheques for 7,000 and 3,000 were given, but
it was later chavged up in an account rendered by the plaintiff to
defendant.

There seems never to have been any settlement of this par
ticular item, but 1 am inelined to the view that at the time the
plaintiff: aceepted the two eheques mentioned it must have been
a full settlement. 1 do not think that Hextall eould

be looked upon as a trustee and at most would be liable for the

intende

legal rate of interest by way of damages. 1, therefore, disallow
this claim,

I now come to the more important part of the action, namely,
the elaim for (1) $12,998 commission on sales made between
February 1, and Mareh 29, 1912, with discovery of the dates of

at the current rate on money

the respeetive sales and inter
sinee the respeetive dates of the respeetive commission as set up
in para. 5 of the statement of elaim—and (2) $99,061.66 being
commission on the total selling price as set out in para. 9 of the
statement of elaim with interest from June 28, 1913, until pay-
ment,  (3) Aecount, discovery, ete., ete,

On February 7, 1912, whilst in England and without any
notification to or knowledge by the plaintiff the defendant
entered into a written agreement (ex. 2) with Canadian
Securities Ltd. of London, England, whereby it was provided
that the Canadian Securities Ltd. should on or before March 30,
1912, unless a later date was mutually agreed upon, or Canadian
Securities Ltd, should be prevented from so doing, form and
register a company under the Companies Consolidation Aet,
1908, with a nominal capital of £280,000, shares of £1 cach with
the purpose of acquiring the property comprised in the ageney
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agreement of the plaintiff and other lands hereinafter men
tioned.  The memorandum and artieles of association and names
of directors and prospeetus offering shares to the publie were all
to he approved by the defendant,  All costs, charges and ex
penses incidental to the new company were to be paid by Cana
dian Seeurities Ltd. inelnding costs of obtaining valuation
ports of the property, ete., and all other expenses down to first
allotment of shares and it was stipulated that such expenditure
not execeding £5.000 should be repaid to Canadian Seeurities
Ltd. by the new company. Clause 2 of said agreement (ex, 2
provided that the defendant thevein called the vendor, should
sell and Canadian Seeurities Ltd. should purchase about 1,724
aeres coloured red on the plan filed as ex. 5 for the sum of
£260.000 to be paid and satisfied as follows: As to £130,000 by the
allotment to vendor or his nominee of 130,000 fully paid up
shares in the capital of the new company of £1 each and as to the
balance at the option of the direetors of the new company either
in eash or by the allotment to him or his nominees of fully paid
up shares to be treated as of par value or partly in eash and
partly in sharves fully paid up. The purchase price to the new
company was not to exceed the sum of £268,000, the £8,000 being
payable to the Canadian Seeurities Ltd. to be paid to them in
cash or sharves in the same proportions as the seeond £130,000
should have been paid the defendant vendor

It was also provided that defendant would make out at his
own expense a good title to the property Conveyance was to
be completed on or hefore May 31, 1912, or at such later date as
might be agreed upon in London on allotment of all the sharves
representing purchase money and not less than 50 per eent, of
the cash purchase money (if any) the balanee (if any) of cash
to be paid within 6 months thereafter, the detfendant in the mean
time having a vendor’s lien for such costs and heing at liberty
to enter a caveat proteeting such lien

Para. 5 of said agreement provided for cancellation by one
calendar month’s notice in writing in case the purchase money
should not be paid and satisfied in the manner provided.  The
defendant agreed to join the board of directors of the new com

pany and not as a loeal divector in consideration of his receiving
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ALTA. his fees as an ordinary diveetor.  The defendant agreed at his
S.C own expense to assist in the promotion of the new company to the
1914 best of his ability by obtaining valuations and reports to he

.\,\_\,_;,H- paid for by the Canadian Seeurities Ltd. and then proceed to
”.v\';-‘“ Calgary forthwith to obtain same.  The Canadian Seeurities
el Lad. was to cause the agreement to be filed with the Registrar of
Joint Stock Companies.  The agreement (elause 9) further pro
vided that on completion of the conveyanee the new company
would enter into a covenant with the defendant vendor to observe

and perform the terms and eonditions of the ageney agrecment

with the plaintifft and indemnifying the vendor (de